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AT

QUESTION PRESENTED

Does the Constitution permit a public employer to
adopt racial preferences for school teacher layoffs in the
absence of judicial or administrative findings of past dis-
crimination in employment or ecucation based solely upon
differences between the respective percentages of minor-
ity teachers and students?
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OPINIONS BELOW
The opinion of which review is sought, reproduced at
pages 2-19a of the appendix to the petition for certiorari,
is reported as Wygant . Jackson Board of Education,
746 .24 1152 (6th Cir. 1984), The distriet court opinion,
reported at H46 F. Supp. 1195 (K.D. Mich. 1982), is in-
cluded in the appendix to the petition at pages 20-36a.

0O
A

JURISDICTION
The Sixth Cireuit Court of Appeals entered judgment
against Petitioners on Octoher 25, 1984, By order of this
(‘ourt, entered hy Justice Sandra Day O’Connor on Janu-

ary 7, 1985, the time for filing the petition for certiorari
was extended to and including February 22, 1985, The
petition was docketed on Fehruary 21, 1985, and this Court
aranted certiorari on April 15, 1985,

This Court’s jurisdiction arises pursunant to 28 U.S.C.
C19254(1) (1976).

CONSTITUTIONAL AND STATUTORY PROVISIONS

This action is based upon the Equal Protection clause
of the Fourteenth Amendment to the United States Con-
stitution, whieh provides in pertinent part, “No state shall

.+ deny to any person within its jurisdiction the equal
protection of the laws.”

The principal statutory provision involved, 42 U.S.C.
Y1983 (1978), provides in pertinent part that:

Every person who, under color of any statute, ordi-

nance, regulation, custom, or usage, of any State . . .

causes to be subjected, any eitizen of the United States

... to the deprivation of any rights, privileges, or

immunities secured by the Constitution and laws, shall

be liable to the party injured in an action at law, suit
in equity, or other proper proceeding for redress.

1
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STATEMENT OF THE CASE

A. TFacts and Background

This is a constitutional challenge to racial preferences
adopted by the Respoudents, the Jackson Board of Educa-
tion, and a teachers’ union which resulted in the layoff
of Petitioners from their jobs as publie school teachers.
[App. 24a.] Sinece 1981, Petitioners Wygant, et al. have
been laid off numerous tinwes. [Pet. I.. 3-26.7 It iz undis-
puted that Petitioners, tenured teachers, have repeatedly
been displaced by less-senior minority teachers because of
the racial prefercences for layoffs in Respondent’s labor
contract. [App. 24a.]

The racial preferences [J.A. 8-17] were first adopted
in the 1972-73 labor contract bn‘cwvon Respondent Jack-
son Board of Fducation and the Jackson Kducation Asso-
ciation. [App. 22a.]'  For the past thirteen vears, the
racial preferences have heen renewed without change
in successive labor contraets. They continue in effeet in
the current contract, which operates until 1988, [J.A. 8.]

Specifically, Article NTLB.1 creates an exception to
the olherwise applicable rule of seniority based layoffs
(last-hired, first-fired), to the cifect that non-minority
teachers with greater seniorily shall be laid off when
necescary to preserve the existing percentage of minor-
ity teachors in the Jackson School Distriet. [App. 32a.]
T"he most pertinent provision of the contract is as follows:

ARTICLE XII.B.1. 1In the cvent that it Dhecomes

necessary to reduce the number of teachers through

layoff from cmplovment by the Board, teachers with

IApp. refers to the appendix to the petition for certiorari.
The notation J.A. refers to the Joint Appendix followed by the
page number. The notation Pet. L. refers to the Petitioners’
Lodging of certain public documents with the Court.
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the most seniority in the distriet shall be retained,
except that at no time will ihere be a greater per-
centage of mwnority persomnrel laid off than the cur-
rent percentage of wminority persommnel employed at
the time of the layoff. In mo event will the number
given notice of possible layoff be greater than the
number of positions to be eliminated. Kach teacher
so affected will be called back in reverse order for
positions for which he is certified maintaining the
above minority balance.

Teachers who are on layoff will not accrue semiority
wn the district. Seniority is defined as the length of
service of a teacher since the acceptance date of his
last letter of appointment for hiring.

[J.A. 13.] (Emphasis added.)

Until the percentage of minority teachers in the fac-
ulty (currently 169¢) equals the percentage of minorities
in the student body (currently 309%), the contract pro-
hibits reduction of the percentage of minority teachers
through seniority layoffs. Minority teachers who would
otherwise be laid off have therefore been retained at the
Petitioners’ expense. [App. 24a.]

These differences between the respective percentages
of minority teachers and students are not the result of
diserimination in teacher employment or education, but
are due in large part to the constantly changing racial
demographics of the student population.? Although racial/
ethnic data were not colleeted until the 1968-G9 school
vear [J.A. 35], the data for subsequent years shows that
the relative percentages of minority students has steadily

2Table A, attached, shows that while the number of minor-
ity students has remained fairly constant over the years, the
number of white students has declined from 11,379 in 1970-71
to 5,425 in 1984-85. (Table A.) This trend has caused the rela-
tive percentages of minority students to rise from 16.2% in
1970-71 to 26.4% in 1980-81. By the 1984-85 school year, the
minority student population had increased to 30%. (/d.)
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increased over the years because of declining white stu-
dent enrollment. [Table A.]

There are no administrative or judicial findings of
past diserimination in teacher emplovment (or education)
in the Jackson School District. [J.A. 30-53.] The complaint
specifically asserts the lack of such findings, and the Jack-
son School Board’s motion for summary judgment accepts
these allegations as true.®

The record includes prior judicial findings by a fed-
eral distriet court that rejected contentions that the Jack-
son School Board has discriminated in the employment of
minority teachers. Jackson FEducation rssociation, Inc.
v. Board of FEducation of Jackson Public Schools, No.
4-72340 (E.D. Mich. Dec. 15, 1976). [App. 36-45a.] In
1974, the teachers’ union and minority teachers filed suit
hecause of the Jackson School Board's refusal to apply
the minority layoff preferences in the contract. If the
Board had applied the lavoff preference for minority
teachers, it would have resulted in the layvoff of experienced
tenured teachers and the reteution of eleven probhationary
minority teachers. [J.A. 32,7 The Board mstead applied
striet seniority, contrary to the express language of Article
12.B.1 [J.A.43.]

The Plaintiffs in Jackson Education Adssociation al-
leged that, prior to the execution of the 1972-73 labor coun-
tract, the School Board’s employment practices had “the
effect of diseriminating against the employment of minor-

" The Jackson School Board successf{ully

ity groups; .
contested these allegations. [App. 37a.]

Following a trial on the mz.*rits, the federal distriet
court summarized the evidence presented as follows:

3Paragraph 21 of the complaint alleges that: “There has
been no finding of past employer discrimination in the hiring
of teacher personnel on the part of the Jackson School Board,
by a governmental agency competent to rule on such matters.”
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In support of their allegations that defendant en-
gaged in employment practices, prior to the making
of the 1972 collective bargaining contract, that resulted
in hiring policies discriminatory to minority per-
sonnel, . . . Plaintiffs submitted Exhibits 14 and 15.
Kxhibit 14, supplied by the Board, merely sets forth
the student racial mix and the number of rminority
teachers contained in the total teaching faculty. [Foot-
note omitted.] The evidence further demonstrated
that the first black teacher in the City of Jackson was
not hired until 1953. Following the 1968-69 academic
year, the Board attempted to increase the percentage
of minority teachers, causing the minority staff ratio
to increase from 3.9% to 8.89¢ over the next three
years. . . .

[App. 41-424.]

Based on the above evidence, the distriet court eon-
cluded, sua sponte, that it lacked subject matter jurisdic-
tion because there was no constitutional viclation of the
Plaintiffs’ rights as regards teacher employment in the
Jackson School District* Relying upon Washington v.
Davis, 426 T.S. 229 (1976) (proof of racially dicerimina-
tory purpose is necessary for establishing a constitutional
violation of the Kaqual Protection clause), the distriet
court found that the “de facto imbalance’’ shown by the
statistical data was insufficient to show diserimination in
teacher emplovment as a matter of law. [App. 43a.] The
court dismissed the complaint without ruling on the Plain-
tiffs’ pendent state law claim for hreach of coutract.

The same Plaintiffs, again alleging breach of the con-
tract provision requiring minority layoff preferences,
brought suit in the Jackson County Cireuit Court. [J.A.
39-53.7 The Respondents argued that the retention of

4The Court lacked jurisdiction over Plaintiffs’ Titt2 VIl claim
because they failed to exhaust administrative remedies with
the Equal Employment Opportunity Commission as required by
42 U.S.C. § 2000e-5. (App. 43a.)
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minority probationary teachers at the expense of tenured
personnel would have violated the Michigan Teacher Ten-
ure Act, and ‘‘the Civil Rights Act of 1964 . . . in that it
sets up a racial quota or racial goal and such are neces-
sarily discriminatory.” [J.A.43,47.]

The Jackson County Circuit Court disagreed. Based
upon the same record as was before the federal court in
Jackson Education Association, the county circuit court
concluded:

It has not been established that the Board had dis-

criminated against minorities in its hiring practices,

The minority representation of the faculty was the

result of societal racial diserimination.

[J.A. 43.] Then, applying this Court’s decision in United
Steelworkers of America v. Weber, 443 U.S. 193 (1979),
the county circuit court held that the affirmative action
provisions of the labor contract were a permissible so-
lution to “societal discrimination.” [J.A. 52.] As a re-
sult, the Jackson School Board has subsequently adhered
to the minority preferences required by the contract.
[App. 24a.]

The history of the adoption of the minority prefer-
ences can be briefly summarized. In November 1971, one
of the School Board’s administrators recommended to
the racial subcommittee of the school’s advicory council
that inereased reeruitment of minovity teachers be coup-
led with protection from lavoffs.S [J.A. 41.] At the

, 5As shown in Table C, attached, the percentage of minor-
ity teachers employed in the school year prior to the adoption
of the racial preferences, 1971-72, was 8.8%. This exceeded the
7.8% availability of minority teachers statewide as shown by the
1970 U.S. Census by Occupation, Michigan Table 54. By the
time the racial preferences were adopted in the 1972-73 con-
tract, the percentage of minority teachers in the district had
increased to 10.1%. (Pet. L. 57-63).
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time, the labor coutract between the Jackson Fducation
Asrociation (1A and the Board of Kducation required
lavofls on a straight seniority basix. [App. 21a.]

The vast majority of the teachevs were opposed to
racial preferences for layvoffs® TIn the spring of 1972,
representatives of {the teachers and the School Board nego-
tiated the minority lavolf preferences in the 1972-73 con-
tract.” The teachers refused to ratify the contract, but
returned to work for the beginning of the 1972.73 school
vear. The unratified contraet resulted in a strike. [\pp.
22a.] Tn late fall, the teachers ended the strike and rati-
fed the 197273 contract.  [App. 22a.]

B. Decisions Below

Petitioners were laid off in April 1981 pursuant to
the racial preferences in the contract [App. 24a], and
have subs quently been laid ofl numerous times hetween
1981-1984, [ Pet. 1. 3-26.] Petitioners brought suit in fed-
eral distriet cowmrt in September 1981, invoking jurisdie-
tion hased on infer alia, 42 U.S.CL § 1983, Although seven
of the cight Pelitioners have sinee been restored to teach-
ing positions, all have outstanding elaims for backpay and
seniority tost while on tavoefl. [ App. 3a.|

SIn January 1972, the Minority Affairs Office of the Jackson
Public Schools surveyed the views of the teachers on the sen-
jority layoff policy. Ninety-six (96) percent of the teachers
were in favor of the seniority layoff system and were against
preferences for minority teachers. [App. 22a.]

"The school board and the union were presumably aware
of the racial tensions and violence that occurred in February
1972 in Jackson High School, one of twenty-two schools in
the district. This may have been a consideration in the adoption
of the racial preferences. [App. 22a.]
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The distriet conrt decided the case oun eross-motions
for summary judgment. Applving United Steeliwcorkers of
America v. Weber, 443 T.S. 193 (1979), the court deter
mined at the outset that judicial findings of past diserimi-
nation were nnnecessary to sustain voluntarily adopted
racial clasxifications that dixeriminate against-non-minor-
ity employees. [App. 27a.]

Although the percentage of minority faculty in the
distriet in the years preceding the lavofls at issue equaled
or exceeded relevant lahor market availability figures, the
district eourt rejected this comparizon.® The court in-
stead compared tlie minority faculty population with the
minority student population. Citing as its sole authority
the ease of Oliver v. Nalumazoo Board of Education, 498
F. Supp. 732 (E.D. Mich. 1930), ree'd, 706 F.2d 757 (6th
Cir. 1983), the dixtrict court concluded that this compari-
son was proper hecause “[{leachicrs are role-models for
theiv students.” [App. 29a.]  Based on the percentage
differences between the minority faculty and student pop-
ulations,” the court held that minority underrepresenta-
tion was “substantial and chivonie™ and justified adoption
of the racial preferences. [App. 3la.] Finally, the dis-

8Table B, attached, illustrates the relevant labor indicators
of the percentage of qualified minority teachers in the State of
Michigan compared to the percentage of minority teachers em-
ployed in the district for the 1979-80 school year.

%Discrepancies between the percentages of minority teach-
ers set forth in Table C and the same data in the Joint Appendix
at 108 are explained by the fact that the Joint Appendix fig-
ures are based on the total number of teachers on the school
district’s seniority list before layoffs. The percentages listed
in Table C are based on the actual numbers of teachers
who taught during the school year as a result of layoffs in spring
and recalls in the fall. The percentages of minority teachers
in Table C are therefore slightly higher because they reflect
operation of the minority layoff preference.
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trict court, analyzing the racial preferences under a four-
part ‘‘reasonableness” standard [App. 381-33a], pro-
nounced them constitutional. [App. 32a.]

The Sixth Circuit affirmed, adopting both the result
and rcasoning of the distriet court, adding only the
promotion of racial harmony in the commuunity as a sup-
porting rationale. [App. 4-11a.] Nor did the Sixth Cir-
cuit consider that its own rejection of the ‘‘role model”
rationale in Oliver, 706 F.2d at 762-763, required reversal
here. According to the Sixth Cireuit, Oliver ~verturned
a judicially mandated lavoff quota that nullified the con-
tractual seniority rights of white teachers in the name of
the constitutional rights of the students. Conversely, the
Sixth Circuit said that this case deals with what a school
board and teacher’s union may, but need not do, to cure
“the past racial 1.Qolatmn of nlaok teachiers in the school

vitem concerned.”” [App. 11a.]1?

0
SUMMARY OF ARGUMENT

The Respondents’ explicit use of race for determining
job rights is based on improper racial comparigons, has
no remedial purpose, and violates the Petitioners’ rights
to Kqual Protection of the laws under the Fourteenth
Amendment.

This Court has never approved the explicit use of
race as a “remedy’ in the absence of “judicial, adminis-
trative or legislative findings of constitutional or statutory
violations.”” Iullilove v. Klutznick, 448 7.8, 448, 497 (1980)

1oThe term “racial isolation” typically refers to segregation
of an existing student body or teacher corps. It is inapposite
here since each school in the district has a completely inte-
grated faculty and student population. (See Sixth Circuit Joint
Appendix at pp. 15-34).
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(Powell, J., concurring). The Respoundents’ adoption of
the racial preferences in the 1972-1973 labor contract was
not designed or intended to remedy identified diserimina-
tion: rather, the racial preference was designed to pro-
tect minority teachers from layoffs for the stated purpose
of achieving “parity’’ between the percentages of minor-
ities in the teacher staff and the percentages of minorities
in the student body.

The courts below sustained the use ol race for this pur-
pose and relied on this comparizon hetween the minority
student and teacher populations. [App. 29a] IHowever,
such an approach was dizapproved by this Court in HHazel-
wood School District v. United States, 433 U.S. 299 (1977),
wherein the Court held, in the context of teach.r employ-
ment, that the proper comparizon is hetween tne racial
composition of the teaching staff and that of the qualified
public school teacher population in the relevant labor mur-
ket. Here, had the school distriet made layvoffs in [98]
without regard to race, minority teachers would have com-
prised 119: of the total teaching staff for the 1081-1952
school year. This 11% figure approximates the relevant
labor market indicators based on the 7980 Census. [Table

B]

Thus, the Sixth Cireuit erred as a matter of law m
finding “substantial”’ and “chronic’” underrepresentation
of minority teachers based upon mere percentage differ-
ences hetween the minority faculty and minority student
populations. It compoundcd this error by relying upon
stale data. The courts below compared student/teacher
minority representation prior to the adoption of the racial
preferences in 1972-1973, whereas most of the layolfs at

e e e B _ » e e B
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isstie here oceurred in or after 1981. In the interim, the
nercentage of minority teachers employved in the Jackson
School District reached and exceeded relevant market in-
dicators. [Tables B & C.]

Nor can the Respondents’ use of race be justified by
reference to the education specifie theovy that proportional
representation of minority teachers and students is nee-
essary to provide sufficient numbers of vole models for
minority students. As important as race-consciouns rem-
edies have been in school desegregation cases, this Court
has never defined nor endorsed them in preferential terms.
Thus, even in the context of dismantling a segregated
school gystem, students do not have a constitutional right
to attend a school with a teaching staff of any particular
racial composition.

But the case before the Clourt is not a school desee-
regation case, where the rights of innocent third parties
may have to give wayv to the necessity of dismantling a
segregated school syvstem and eliminating its invidious
effects upon the educational experiences of minority stu-
dents. There is no violation of student rights in the Jack-
son School District, which has heen completely integrated
for years. Here, there are no legitimate competing inter-
ests to he halanced. Petitioners’ constitutional rights to
he treated as individuals are at stake, aud there is no iden-
tified injury that must be remedied at their expense.

Because there is no diserimination in employvment or
education, the role model rationale invoked below must
stand or fall on its own meritg or lack thercof. Signifi-
cantly, Respondents did not offer any evidence to sup-
port the use of race on this hasis, and the courts below
aceepted it without legal or evidentiary support. While
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this theory might withstand serutiny under a rational basis
test, it cannot justify the preferential use of race as an
occupational qualification.

Finally, while calling the use of race “temporary,”’
the courts below sustained a racial preference which has
been in cffect unchanged for thirteen vears and will op-
erate for at least another three vears. Given the con-
stantly changing percentages of minority students and
faculty, the preferences will likely continue in perpetuity.
[Table A.]

For these reasons, the judgment below must be re-
versed.

O
AV

ARGUMENT

I. THE FOURTEENTH AMENDMENT FORBIDS THE
ADOPTION OF EXPLICIT RACIAL CLASSIFICA-
TIONS BY A STATE OR LOCAL GOVERNMENT
UNLESS SUCH CLASSIFICATIONS ARE INTEND-
ED TO REMEDY PAST DISCRIMINATION AND
ARE CAREFULLY TAILORED TO ACHIEVE
THAT PURPOSE.

The racial classifications adopted by the Jackson
Board of Education are uncounstitutiomal hecause there
are no judicial or adininistrative findings of diserimina-
tion in teacher ewployment and the record helow does
not and cannot support any such finding. In the absence
of diserimnination, an attempt to protect minority teach-
ers Irom layoffs cannot meet the,requirement that a rem-
edy be narrowly tailored in response to identified injury.
Without findings of disecrimination, there is no state in-
terest to support the use of race. As put by the court in
Valentine v. Smith, 654 F.2d 503, 508 (8th Cir. 1981} :
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Because the justification for race-couscious affirma-
tive action is remedying the effects of past diserim-
ination, a predicate for the remedy is that qualified
persons make findings ol past diserimination belore
the plan is unplemented. Absent findings ol past
diserimination, courts cannot ascertain that the pur-
pose of the allirmative action prograwmn is legitimate.

Such findings enable courts to ensure that new forms

of invidious diserimination are not approved in the

guise of remedial affirmative action.

No Justice of this Court has ever suggested that such
preferences were tolerable in the absence of a purpose
to remedy past diserimination. Indeed, ““[T]his Court
has never approved race-conscious remedies absent judi-
cial, administrative, or legislative lindings of constitu-
tienal or statutory violations.” Fullilove v. Klutznick, 448
TS 448, 497 (1980) (Powell, J., conecurring) (hercalter
Fullilove).

By sustaining the explieit racial preferences in the
Respondents’ labor contract, the Sixth Circuit expands
the power ol state and loeal governments to use racial
classifications beyond the permissible boundaries of the
Equal Protection clavge and the remedial parametevs of
Title VII. Unless this Court reverses the ruling helow,
state and local govermuents throushout the nation will be
able to impose racial preferences without regard to wheth-
er the use of race has a remedial purpose and responds
to appropriate findings of past diserimination.

A. Mere Differences Between The Respective Per-

centages Of Minority Teachers And Minority

Students Is An Improper Basis For Finding Dis-
crimination In Teacher Employment.

The ecourt helow purported to make the neccessary
findings of past diserimination by carving out an unpre-
codented exeeption in the coutext of teacher employment,

*
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allowing racial preferences to he sustained upon a mere
showing of statistical differences between the perceut-
ages ol minority student and faculty populations.'' “*[I]n
the setting of this case,”” the distriet court concluded, ¢“it
is appropriate to compare the percentage of minority
teachers to the percentage of minority students in the
student body, rather than with the percentage of minori-
ties in the relevant labor market. [App. 29a.]

The courts below rationalized the rejection of relevant
labor market figures, which gave meaning to the concept ot
minority underrvepresentation in United Steelworkers of
America v. Weber, 443 U.S. 193, 212 (1979), by referring
to the education-specific theory that ‘‘teaching is more
than just a joh. ... More speciiically, minority teachers
are role models for miunority students.” [App. 29a.]

The Sixth Circuit’s refusal to consider the relevant
labor market in determining the existence ol alleged dis-
crimination is an approach disapproved by this Court in
the very context of teacher employment. In Hazelwood
School District v. United Stutes, 433 U.S. 299, 308 n.13
(1977), this Court warned that: “When special qualifica-
tions are required to fill particular jobs, comparisous to the
general population (rather than to the smaller group of in-
dividuals who possess the necessary gualifications) may
have little probative value.” Comparisons to the student
body, as opposed to the geuneral pepulation, have even less
probative value.!”

In Hazelwood, this Court specifically considered the
question of how to deline the llelevant labor pool. 'The

UApp. 8a.

12See e.g., Fort Bend Ind. Sch. Dist. v. City of Stafford, 651
F.2d 1133, 1138 (5th Cir. 1981); Castaneda v. Partida, 648 F.2d
989, 1002 (5th Cir. 1981).
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case 1nvolved allegations that o school district had en-
gaged in a pattern and practice of employvment diserim-
ination in the hiring ol teachers. This Court rejected
the distrizt court’s coiuparison of the racial composition
of the distriet’s teacher work force and the student popu-
lation, and held that such an approach, ‘‘fundamentally
misconceived the role of statisties in employment diserim-
imation cases.” Hazelwood, 433 U.S. at 308. Instead, this
Court held that the proper comparison in a case involv-
ing alleged employment dizerimination of school teachers
was “[bletween the raecial composition of [the distriet’s)
teaching staff and the racial composition of the qualified
public school teacher population in the relevant Iabor
market.””® Hazelwood, 433 U.S. at 308.

Had the courts below utilized the Hazelwood method
for determining what an ideal pumber of minority teach-
ers would be in a diserimination-free hiring process, they
would have readily concluded that minority teachers have
been substantially overrepresented in the Jackson School
Distriet for several vears.!

The Sixth Cireuit’s use of teacher-student comparisons
1s a elear rrovof law. In ITeber, this Court upheld prefer-
enfial admissions to a cratt ~’r1‘a’1ining} program based on a

BAlthough relevant labor market figures were not pre-
sented by either party below, this Court can reverse because
(1) the courts below based their decision on an improper com-
parison, and (2) the relevant labor market indicators have been
provided to the Court and are subject to judicial notice.

4The relevant labor market indicators shown in Table B
illustrate that in 1979-80, the percentage of minority teachers
exceeded (1) the percentage of minorities in the general pop-
ulation surrounding the school district; (2) the percentage of
qualified minority teachers working statewide; and (3) educa-

tion degrees conferred on minorities by Michigan colleges and
univercities.
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significant digparity of black eralt workers as compared
with the eivilian labor force. In addition, this Court relied
upon nunterous judicial findings ol diserimination and took
judicial notice of the almost total exelusion of blacks frowm
craft wnions and the skilled trades. 443 U.S. at 198 n.1.

In its search for evidence of past diseramination in
the instant case, the Sixth Cirewit and the distriet court
justilied the finding of “‘substantinl” and ‘*chronie” un-
derrepresentation [Anp. 3la] by sole refercuce to teach-
er/student comparisons as used i Oliver v. Kalamazoo
Board of Education, 498 . Supp. 732 (W.D. Mich. 1980).
(Hereafter Olwer.) [App. 29a.] In 1930, as part of a
court-ordered desegregation rewedy, the distriet court ve-
quired a 20% quota for the hire and lavoff ol hlack teach-
ers, based on the percentage of black students in the
school district. In doing so, it nonetheless acknowledged
the validity of the superintendent’s testimony about the
practicalities of hiring and retaining qualified minority
teachers. Ile attributed the recent decline in the percent-
age of black staff in part to a ligher atfrition rate among
black teachers leaving to take more luerative jobs in pri-
vate industry, and to promotions to administrative posi-
tions. Oliver, 498 . Supp. at 738-739 n.t.

In an opinion that contradicts the decision below,
a different panel of the Sixth Clircuit overturned the
district court’s order in Oliver, holding that students
do not have a right to a teaching stalf of a particular
racial colposition. The appeals court Iurther admon-
ished the distriet court to take these “‘practicalities”
account when devising equitable redress, Oflicer, 706 T2

illi‘()
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at 762, There is no reacon to believe that the “practical-
ities”” are any different in the Jackson School Distriet.!s
The data presented to the distriet court in Oliver
15 also relevant to the Instant case, since Kalamazoo is
G4 miles from Jackson. Thix data shows that the Kala-
mazoo black teacher ratio exceeded most relevant labor
market indicators:
[IIn 1977-78 the District’s percentage ol Black teach-
ers (L1.6%) met, or exceeded, most of the chosen
standards, such as: currcut Black applicant rate—
11.79% ; percent Black population of Kalamazoo Cloun-
ty—n.0% 5 percent of edveation degrees couferred on
Blacks by Michigan colleges and universities ror 1975-
76—10.0% ; percent Black population in Michigan—
0.7% ; and pereent Black in the United States—-11.0%.
498 I, Supp. at 745, Based on these labar market figures,
the Sixth Cireuit held that the distriet ecourt erred in ap-
proving “the institution of a ‘system,” requiring hoth a
hiring quota of 209+ black and an ultimate overall teaching
staff of 2096 hlack.” 706 10.2d at 762, Given the relevant
labor market, and the faet that the 2077 figure was adopt-
ed merely because it approximated the black student per-
centage at the time, the 2040 quota was mnvahidated ag “ar-
bitrary.”” 706 I.2d at 762-763.
The result in Olicers shoulil have oceurred hievelt®  As
i O/, the Bespoudents have adopted o goal for racial

5In view of the proximity between Jjackson and Kala-
mazoo, it seems reasonable to conclude that the Kalamazoo
and Jackson School Districts have been competing for the same
fimited pool of formally qualified black teachers. Since the
district court here rejected relevant labor market comparisons,
it disregarded the statewide availability figures for minority
teachers as set forth in Oliver v. Kalamazoo Bcard of Educa-
tion, 706 F.2d 732, 745 (W.D. Mich. 1930).

16The Sixth Circuit’s inconsistency created two different
results in two similar school districis in medium-size cities six-
ty-four miles apart. While Oliver involved the remedial powers
of a federal court, both Oliver and the instant case are none-
theless governed by the Constitution’s Equal Protection guar-
antees,
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preferences that is erroneously hased on the percentage of
nminority students in the district. Like Oliver, the percent-
age of minority students substantially excceds the per-
centage of qualified minority teachers available in the rele-
vant labor market. And, as in Olirver, the rigid quota dis-
regards the practicalities of attracting and retaining qual-
ified minority teachers.

Notwithstanding the striking similarities between the
present case and Oliver, the Sixth Cirenit distinguished
Oliver on the theory that judicially ordered racial prefer-
ences are subject to stricter constitutional lhmitations than
are quotas voluntarily adopted by other branches of gov-
ernment. The Sixth Cireait’s elaim that judicial remedies
are subject to stricter constitutional standards is clearly
erroncous. Otherwise, it would he permissible for state
and local goverument to promulgate explicit racial classi-
fications that would be judged according to a highly defer-
ential ““rational basis” test, and would be upheld so long
as the racial classifications are considered “henign.”  This
rationale repudiates the history of the Iourteenth Amend-
ment and Congress’s adoption of 42 U.S.C. § 1983 in order
to constrain diseriminatory state action.

The Sixth Cirenit’s reasonable basis standard is not
conducive to rigorous analvsis and enabled it to overlook
the fact that its “finding” of discrimination was hused on
an improper comparvison. The fact that the percentage of
minority students is higher than the percentage of mi-
nority teachers provides no evidentiary hasis to conclude
that “there is discrimination in the hiring of minority
school teachers. Indeed, there are any nunber of reca-
sons for differences between these two groups. The
most obvious reason is that declining white student enroll-
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ment has caused the relative pereentage ol minority stu-
dents to rise. [Table A.] At the same time, the relevant
labor pool of qualified minority teachers has remained
constant. (Over ten years, the minority teacher availahil-
ity rate changrd 2.29, from 7.8% in 1970 to about 104/ in
1980. Supra at p. 6, n.3) It is arbitrary and meaningless
to adopt racial preferences based on achieving “parity’’

between these two groups.t’
B. The “Reasonableness” Standard Of Review In The
Sixth Circuit Does Not Ensure That The Use Of

Race Conforms To The Guarantees Cf Equal Pro-
tection Under The Fourteenth Amendment.

Application of the legally erroncous standard of rea-
sonableness enabled the Sixth Circuit to find “substantial”’
and “chronic’ underrepresentation bhased on an improper
comparison. It compounded this error by selecting data
that was compiled more than a decade ago. Specifically,
the district court selected only those figures “in the years
preceding the adoption of the affirmative action plan.”
(Imphasis added.) [App. 9a.]

Obviously, the comparison used and the figures se-
lected virtually dietated the result. Although this law-
suit was filed and challenged layoffs made in 1981, the

170n this point, the Equal Employment Opportunity Com-
mission instructs that the proper purpose of an affirmative ac-
tion program “is to overcome previous exclusion, rather than
merely achieve numerical ‘parity.””” EEOC, Eliminating Dis-
crimination In Employment: A Compelling National Priority
HIX-X3 (1979) (emphasis in original). The Civil Rights Com-
mission has also warned that race-balancing quotas improper-
ly change ‘“the objectives of affirmative action plans from dis-
mantling discriminatory processes to assuring that various
groups receive specified percentages of resources and oppor-
tunities.” 1J.S. Commission on Civil Rights, Affirmative Action
In The 1980’s: Dismantling The Process of Discrimination. p. 31
(1981).
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distriet court relied upon teacher/student comparizons
for the years 1968 through 1972, Using these fizures, the
district court concluded

Applying thix standard, it is clear that minority teach-

ers were ‘substantially’ and ‘chronically’ underrepre-

sented on the Jackson School Distriet faculty in the
years preceding the adoption of the alfirmative ac-
tion plan. In 1953, there were no black teachers and
by 1961, only 1.8 pereent of the laculty was black. The

Court has not heen provided with figures extablishing

the percentage of black students in the Jackson Seliool

District during these years.

veve ¢ gchool year 1U68-09, black students

However, by the school 3 1068-09, black student

made up 15.2 percent of the total student population,

while black aculty members constituted only 3.9 per-
cent of the total teaching staft. While the percentage
of minority students remained relatively constant

(15.9 percent in 1971). the percentage of minority fac-

ulty members inereased, but only to 5.5 percent in

1970-71 and S.3-8.8 percent in 197172, (Foolnete

omitted) These findings were made by the school

board and the Court holds that the school hoard was
competent to make such findings.
[App. 30a.]

Although this was the same evidence previously re-
jeeted as insulficient to show a pruna facie case when pre-
sented to a federal distriet court in 1974-1976, supra, p. 5,
the courts below erroncously concluded that these differenc-
es were the result of dizcrimination in teacher employment.
The district court then purported to apply the four-part
test of the joint opinion by Justices Brennan, White, Mar-
shall, and Blackmun in Regents of the University of Cali-
forwia v. Bakle, 438 U.S. 263, 324 (1078). (Ilercafter
Dalkke.) The court then concluded that the racial pref-
erences for teacher layoffs were “reaxonable™. [App. 31a.]:

First, the plan is designed to either 1) retain a sulfi-
cient number of minorvity teachers 2o that the vacial
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composition of the Jackson Sehool District faculty will
roughly approximate that of the student body, or 2
if that ratio has not yet been achieved, then at least
to prevent a rveduction in the minority to majority
ratio.
¥ % %

Second, there is no suggestion that the affirmative
action lavoff provision is anything more than a tempo-
rary mieasurc. [Citations omitted.] In fact, the lay-
off provisions are part of a collectively-hargained con-
tract of limited duration. These provisions, presum-
ably like all other provizions in the contraet, are sub-
ject to change swhenever the contract is ren-gotiated.

Third, the layolf provisions o not require the re-
tention of unqualified teachers, [Citation omitted.]
Alayoff provision, by definition, applies only to those
previously bired and, presumably, previously found
qualified.

Fourth, the lavoff provision does not reguire the lay-
off of all white teachers or otherwise unnecessarily
or individously tramuiel their interests. [Citations
omitted.]

vy 6

[App. 32-33a.] This reasoning i+ faulty on all counts.!®
[Mirst, the goal of achieving a numerically specified
racial halanee is itzelf constitutionally impermissible with-
out a remedial purpose that responds to identified dis-
erimination.  As Justice Powell wrote in Bakle, 438 U.S.
at 807, the goal of achieving ‘‘some =pecified prreentage
of a particular group merely becausxe of its race or ethnie
origin is not constitutionally permissible and constitutes
" This Court has em-
phasized that there is neither a constitutional necessity
nor a right to ereate racial halanees, Jilliken v. Bradley,

dizerunination for its own sake.

¥There is no mention of “remedy” or ‘discrimination” in
the above four part test applied by the Sixth Circuit.
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418 U.S. 717, 740-741 (1974), and the goal of racial hal-
ancing as a remedy has been speeifically rejected by the
Court because ““the nature of the violation determines the
scope of the remedy.”” Swann v. Clarlotte-Jccklenburg
Board of Fducation, 402 U.S. 1, 16 (1971).

Second, the minority preferences for layolfs cannot
be fairly churacterized ax “*temiporary™ or ol limited dura-
tion. The courts helow, while calling the use of race ““ten-
porary,” upheld a racial preference which has heen in ef-
fect for thirteen years and will operate for at least an-
other three vears. Morcover, hecause the objective of
the racial preferences ix to achieve ““parity” between the
constantly changing percentages of minority students and
faculty, most likely the preferences will continue in per-
petuity. The number of minority students has remained
the same but the number of non-niinorities has deereased.
Consequently, the goal ol proportional representation be-
tween minority faculty and students ix unvealistic. Sueh
a goal contrasts sharply with Melber, in which preferen-
tial selection ol eraft trainces terminates as voon as the
percentage of skilled minority eratt-workers approrumates
the percentage of minorities in the ecivilian labor force.
Weber, 443 U.S. at 209.

Third, the use of racial classilications to decide who
keeps a job cannot he upheld merely hecause ““the layoflf
provisions do not require the retention of unqualified
teachers.” [App. 32a.] Layoffs by race inherently dis-
regard cousiderations of experience and werit.  The Jack-
son School Board recogmized this faet when it refused to
apply the racial preferences and laid off prohationary
minority teachers in 1974, choosing to retain tenured white
teachers, Apparently, the Board helieved that the use
of racial preferences to lavoll more experienecd white

S
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teachers was not in the best interests of either black or
white students.

Fourth, one caunot say that the use of race does not
“unnecessarily or invidiously trammel’’ the interests of
“white teachers.”” [App. 33a.] Petitioners, as “white teach-
ers,”” were laid off and lost pay and seniority, despite
their greater semiority over the retained minority teach-
ers. This is a heavy burden to inflict hecause ol race, es-
pecially in the absence of any limitations on the opera-
tion of the racial preferences, which puts Petitioners in
constant jeopardy cven after th. vy are recalled. [Pet. L.
pp. 3-26.]

In justifying the infliction of this hurden upon a few
“‘white teachers,” the courts below cited Fullilove v. Klutz-
nick, 448 1.3, 448, 484 (1980), (hereafter Fullilove), for
the proposition that “an affirmative plan is not invalid
merely because innocent persons bear the brunt of the
racial preference.”” [App. 33a.] This selective citation to
Fyllilore ignores this Court’s explicit warning that the
burdens assigned to innocent third parties by such racial
clagsifications are permissible only when “effectuating a
limited and properly tailored remedy to curc the effects
of prior discrimination . ..’”” Fullilove, 448 U.S. at 484.

The set aside program for minority contractors in
Fullilove satisfied this requiremenft because it included
procedural safeguards to insure that ‘“the use of racial
and ethnic criteria is premised on assumptions rebuttable
in the administrative process.” Fullilove, 448 U.S. at 449.
In contrast, the racial preferences in the instant case
have no similar safeguards and, in fact, henefit non-dis-
advantaged minority teachers who are highly employable
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even in a competitive joh market.! In sustaining the pref-

erences for minority teachers, the Sixth Cireuit has ef-

fectively rejected Chief Justice Burger's warning against
any “program which secks to conler a preferred status

upon a non-disadvantaged minority,” Full:lore, 448 U.S.

at 485, as well as the requirement that race-conscious

alfirmative action programs be carelully tailored so that
they do not ““stray Irour narrow remedial justifications,”

Fullilove, 448 TS, at 487.

II. STRICT JUDICIAL SCRUTINY AUTHORIZES VOL-
UNTARY REMEDIES ONLY FOR IDENTIFIED
DISCRIMINATION AND THEN ONLY WHEN THE
REMEDY IS A CAREFULLY TAILORED RE-

SPONSE TO APPROPRIATE FINDINGS OF DIS-
CRIMINATION.

The prevailing standard ol review in the Sixth (r-
cuit departs from extablishad constitutional principles.
In Baklke, Justice Powell, announcing the judgment of the
(Pourt, articulated the traditional “*striet serutiny’ stand-
ard of review applicable to all governmentally imposed
racial classifications:

The guarantee of cqual proiection cannot wmean one

thing when applicd to one individual and somoething

else when applied to a person of another color. & 7 F

Racial and ethunie diztinetions ol anyv sort ave inher-

¥The Detroit Schao! District, which is 80 miles from Jack-
son, hires more black teachers than white teachers. See, Brad-
ley v. Milliken, 460 F.Supp. 299, 317 (E.D. Mich. 1978). In addi-
tion, both the Kalamazoo District (64 miles away) as well as the
Flint School District (86 miles away) have affirmative action re-
cruiting programs for minority teachers. See, Oliver v. Kalama-
zoo Bd. of Education, 706 F.2d 757,762 (6th Cir. 1983); Marsh v.
Flint Bd. of Education, 581 F. Supp. 614 (E.D. Mich. 1984). Given
this competitive market for minority teachers, the Jackson
Schoo! Board has exhausted the labor pcol of qualified minor-
ity teachers in Michigan and has, since 1978, heen recruiting
minority teachers in the South. (J.A. 55).
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ently suspect and thus call for the exacting judicial
examination.
Bakke, 438 U.S. at 289-91.

The Sixth Circuit has flatly rejected striet serutiny,
and has instead adopted a ‘‘reasonableness’’ standard,
holding that

One analysis is required when those for whose bene-

fit the Constitution was amended . . . claim diserim-

ination. A different analvsis must be made when

the claimants are not members of a class historically
subjected to discrimination.

Bratton v. City of Detroit, 704 F.2d 878, 886 (6th Cir.
1983).

The Sixth Circuit’s erroneous view of the Fourteenth
Amendment not only dictated the result in the instant
case, but also discards the vital principle that “[i]f both
are not accorded the same protection, then it is not equal.”’
Bakke, 438 U.S. at 290 (opinion of Powell, J). The reason-
ableness test used by the Sixth Circuit also contradicts
the heightened serutiny emploved by this Court in up-
holding Congress’s set aside for minority contractors.
Announcing the judgment of the Court in Fullslove, Chief
Justice Burger, joined by Justices White and Powell, held
that any “preferences based on racial or ethnic criteria
must necessarily receive a miost searching examination

.77 448 U.S. at 491. And Justices Stewart, Rehnquist,
and Stevens articulated the traditional striet serutiny
standard in separate dissenting opinions. Td. at 526, 537.
Dismissing Fullilove as a “plurality decision with little
precedential value’?® the Sixth Circuit has instead ex-
plicitly embraced (and purports to apply) the concurring

20Bratton v. City of Detroit, 704 F.2d 878, 885 (6th Cir.
1983).
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opinion of Justices Brennan, White, Marshall, and Black-
mun in Balkke. [App. 7a.]%

Justice Blackmun has ohserved “that it would be im-
possible to arrauge an affirmative action program in a
racially neutral way and have it successful.’’ Bakke, 438
U.S. at 407. Thus, the operation of thousands of affirma-
tive action programs across the nation must ultimately
diseriminate against non-minorities. Aeccordingly, racial
classifications ostensibly designed for remedial purposes
must be subjected to striet judicial serutiny. When racial
classifications impinge upon individual rights, the indi-
vidual “is entitled to a judicial determination that the
burden he is asked to bear on that basis is precisely tailored
to serve a compelling governmental interest.”” Bakke, 43S
U.S. at 299 (opinion of Powell, J.).

Because “this Court has never approved race-con-
scious remedies absent judidal, administrative or legis-
lative findings of constitutional or statutory violations,”
I'ullilove, 448 U.S. at 497 (Powell, J. concurring), Peti-
tioners start with the proposition that only identified dis-
crimination may rise to the level of a compelling state in-
terest. See, Fullilove, 448 U.S. at 498. In employment
discrimination cases, such findings must, at a minimum,
be based on the relevant labor market for the particular
job in yuestion. Hazelwood, 433 U.S. at 308 n.13. Subse-
quent, to this Court's decision in [azelhiwood, the lower
courts have consixtently held that the appropriate statis-

21As discussed supra at 19-23, the Sixth Circuit has distorted
almost beyond recognition the standard articulated in the joint
opinion that there must be “a sound basis for concluding that
minority underrepresentation is substantial and chronic and
is impeding (equal) access oy minorities . . . .”” Regents of the
University of California v. Bakke, 438 U.S. 265, 362 (1978) {joint
opinion, Brennan, }.)

e s s s A e
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tical comparison for purposes of identifyving diserimina’r%n
is the relevant labor market of qualified job applicants, as
opposed to the general population. This analysis exeludes
those who are ohviously disqualified from employment
becanse of age or other dirabhility, ax well as those who do
not have the requisite qualifications for the joh.2

Moreover, digparities between an emplover’s work
force and the relevant labor market must be statistically
significant. See, Castaneda v. Partida, 430 U.S. 482 (1977).
In the case of Segar r. Swmalh, 738 F.2d 1240, 1274 (D.C,
Cir. 1984), the court held that:

Once the plaintiff’s analysis has focused on the proper
egroups for comparison, it must vield rexults that meet
generally accepted standavds of statistical signifi-
cance. In other words, both the methodology and the
explanatory power of the statiztical analysis must he
sufficient to permit an inference of diserimination.

Therefore, appropriate findings of diserimination
must include, at a minimum, statistically significant dis-
parities based on prehative comparisons sufficient to ere-
ate an inference of diserinination. Moreover, the infer-

22See, e.g., EEOC v. United Virginia Bank, 615 F.2d 147
(4th Cir. 1980); EEOC v. Local 14, International Union of Op-
erating Engineers, 553 F.2d 251 (2d Cir. 1977); Vuyanich v. Re-
public Naticnal Bank, 24 F.E.P. Cases 128 (N.D. Tex. 1980). For
instance, in Perham v. Ladd, 436 F. Supp. 1101, 1106 (N.D. Il
1977), the district court rejected statistics that did not compare
the relevant labor market:

[ T]he Plaintiff must, at the very least, make a comparison
between the sexual compaosition of the teaching staff of
Chicago State and the sexual composition of the qualified
teacher and administrative popuiation in the relevant labor
market.
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ence should also be supported by other evidence that indi-
cates intentional discrimination. Teler, 443 U.S. at 198.23

When such findings are made hy competent aathor-
ity, the remedial use of race can then he “precisely tail-
ored,”” Bakke, 438 U.S. at 299 (Powell, J.) to remedy only
those differences between an emplover’s work foree and
the relevant laber market that could not have occurred by
chance. Otherwise, affirmative aection hecomes nothing
but a numbers gane to grant preferences based on race.

Petitioners further submit that any coustitufional
standard of review for voluntary affirmative action must
not repudiate the national policy ax expressed in Title
VIL of the Civil Rights Act.?* Therefore, when a bona
fide seniority or mierit systen protected under Section
703(h) of Title VIILix already in place, an cmplover should
be prohibited from using race as a criteria for job selee-
tion, advancement or retention, regardless of any findings
of prior diserimination. See c.g. I'wrefighters Local Union
No. 1784 v. Stotts, 104+ S.Ct. 2576 (1984) ; Franks r. How-
man Transportation Co., 424 U.S. 761 (1976).

If employers can distort bona fide seniority and merit
systems by injecting racial faclors, they will have no in-

BBecause the benefit in Weber was a training program,
rather than a particular job requiring previously acquired skills,
training, experience, or education, the probative comparison
was therefore the entire civilian labor force. in addition to
the statistically significant disparities presented i1 Weber, this
Court took judicial notice of the history of intentional dis-
crimination in traditionally segregated job categories of skilled
trades and the exclusion of blacks from craft unions. Weber,
443 U.S. at 209. ’

#4See, e.g., Great American Savings & Loan Association v.
Novotny, 442 U.S. 366, 373 (1972), Fitzpatrick v. Bitzer, 427 U.S.
445, 447 (1976) (holding that the 1972 amendments o Title VI
extending the act to the public scctor was done pursuant to
Congress’s power to enforce the Fourtcenth Amendiment.)
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centive to s=pend the money and resourees necessary to en-
sure compliance with Title VID's requirement of non-dis-
eriminatory employment policies. Kqual employment op-
portunity costx money, and it is far eaxier—and cheaper—
for emplovers to buy their peace by caving in to demands
for racial quotas. See, Bushey v. New York State Civil
Serviee Comnasston, 53 US LW, 3477 (U.S. Jan. 8, 1985)
(Rehuquist, 4., joined by Chief Justice Burger and Jus-
tice White, digsenting from denial of certiorari).

If' this country is ever {o achieve true equal oppor-
tunity for all Aiuericans, the policy of the law must pro-
vide employers with the proper incentives to comply with
coustitutional and statutory mandates of equal employ-
nent opportunity. But the courts helow have facilitated
the denial of equal emiployment opportunity hy endorsing
outright racial preferences.  As long as employers are
vulneiable to suits Por lailing to adopt racial preferences,
they will not strive for non-digeriminatory policies that
protecet all races.

This Court rwmst therefore advanee and proteet the
national poliey of non-diserimination ax expressed in the
[Fourteenth Araendiment and Seetion 703(a)(2) of Title
VIL:

It shall he an unlawlul emiploviment practice for an

employer . .. (2) To dmit, segregate, or classily his

emplovees or applicants for employment in any way

which would deprive or tend to deprive any individual

of employment opportunitics or otherwise adversely

atfect his status as an emplovee, beeause of such in-

dividual’s race, color, religion, sex or natioual origin.
42 T.S.C. §2000e-3(a)(2).

The remedial use ol race therefore serves a compell-
mg stale interest ouly when unexplained statistical dis-
parities using relevant comparizons are so profound as to

AR
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admit of no other explanation Imt diserimination anud {here
1s some oflier evidenee o dizeriniination.  Kxplanations ol
statistical disparities wight inelude the hmpaet of hona
fide seniority and merit systems and other joly related
ro(pziremer‘n's, which should be applied regardless of past
diserimination.?

When past discrindnation is vhown and eurrent selee-
tion procedures are not Lona fide, an emplover mey use
race 0 seleeting frovy the nool of gualified job applieants
or employees provided that the weans selected arve “nar-
rowly drawn™ to achieve remedial purposes, See, Faulli-
lore, $48 U1.S. at 408 (Powell, J.).%

Az applied to this case, the proper standard invali-
dates the result below as an unconstitutional denial of
itqual Protection.  IMirst, here are no dilferences he-
fween the pereentage o mdnority teachers eimpioyed as
cotpared to the availahibity o niinority teachers i the

relevant labor market.  Accordingly, the use of racce
achieves no remedial parpose and serves uo state interest.

Seeond, sinee this a layolt caxe, one inguiry might be
whether layolts without recard 1o race would cause the

percentage oi winority teachers employved i the distriet

BNLAACP. v. Allen, 493 F.2d 614, 621 (5th Cir. 1974),
(“For once an environment where merit can prevail exists,
equality of access satisfies the demands of the Constitution.”)

26This standard would validate properly drawn ‘“voluntary”
affirmative action plans administered by the U.S. Department
of Labor's Office of Federal Contract Comptliance Programs
(OFCCP) under Executive Order 11246, Also, the standard
would not affect minority outreach recruitinent programs. it
would invalidate, however, the use of race to override merit
and seniority systems that are “bona fide”” withi« the meaning
of Section 703(h) of Title VII, 42 U.S.C. § 2000(3), et seq. See,
Firefighters Local Union No. 1784 v. Stotts, 104 S. Ct. 2576
(1984).



to drop below relevant labor market indicators. Such is
not the case here.?’

But even if layoffs had reduced the percentage of
minority teachers emploved below acceptable levels, as
shown by relevant labor iarket statistics, an employer
should not he permitted to use race to distert a bona fide
seniority system. As this Court emphasized, in quoting
the congressional history of Title VII:

Title VIT would have no effeet on established seniority
rights. Ttg elfeet is prospeetive and not retrospective.
Tlius, for example, if ¢ business has been discriminat-
ing in the past and as a result has an all-white work-
wig force, when the title comes nto effect the em-
ployer’s obligatiom wonld be simply to fill future va-
cancies on a non-diseriminatory basis. He would not
he obliged—or indeed permitted—to fire whites in or-
der to hire Negroes, or to prefer Negroes for future
racancies, or, once Negroes are hired, to give them
special seniority rights at the expense of the white
workers hired earlier.

Teamsters v. United States, 431 U.S. 324, 350-51 (1977),
quoting 110 Cong. Rec. 7213 (1964) (emphasis by the
Court.)

27Following layoffs in the spring and recalls in the fall, 70
teachers lost their jobs to layoffs in the 1981-82 school year.
(Pet. L. 1-2). The teacher seniority list for that year (J.A. 57-99)
shows that if strict seniority were followed, there would have
been 50 minority teachers and 387 non-minority teachers in the
school district. Thus, 11% of all teachers would have been mi-
norities, which compares quite favorably to the relevant labor
market indicators as shown in Table A.
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IIT. RACIAL. PREFERENCES FOR DETERMINING
TEACHER LAYOFF RIGHTS CANNOT BE JUS-
TIFIED BY REFERENCE TO PROPORTIONAL
REPRESENTATION FOR MINORITY STUDENTS
IN THE ABSENCE OF A CONSTITUTIONAL VIO-
LATION OF STUDENT RIGHTS THAT REQUIRES
SUCH A REMEDY.

As this Court held in Milliken v. Bradley, 418 U.S. 717,
744 (1974) (hereafter Milliken II), ‘‘[tlhe controlling
principle [is] that the scope of the remedy is determined
by the nature and extent of the constitutional violation.”
In that case, a cross-district busing order in a school de-
segregation suit was overturned because the trial court
imposed its deerze on school distriets that had not heen
found to have acted unconstitutionally. Similarly, in Pasa-
dena City Boerd of Education v. Spangler® this Court
held that a federal Distriet Court had no power to order a
school system to maintain a particular racial mix of stu-
dents once the cffects of unlawful de jure segrégation had
heen eliminated.

Milliken II and Pasadera involved the extent of judi-
cial power to remedy diserimmination.  Nevertheless, they
should apply here, for they hold that race-conscious reme-
dies are constitutional il, and ouly il, they are predicated
upon constitutional violations and are designed to remedy
the identified injury. If this coustitutional prineiple con-
strains the equity jurisdiction of dixtriet courts, it should
constrain other governmental actors as well. Cf. Shelley
v, Kraemer, 334 U8, 1 (1948). (Judicial action is no less
subject to equal protection guarantees.)

dfn the school desegregation’context, this Court has af-
firmed the remedial power ol the federal courts, and hy

28427 1).S. 424 (1976).
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implication, the discretionary authority of educators, to
correct unconstitutional segregation through race-con-
scious assigninents of black anud white teachers. In Swann
v. Charlotte-Mecklenburg Board of Education, 402 U.S.
1 (1971), this Court decreed that the ratio of white to
black teachers in cach school bhe “‘substantially”’ the same
as the ratio throughout the system. Swann, 402 U.S. at
20. But this race-conscious assignment poliey applies to
blacks and whites alike as regards an existing teaching
stafl. It speaks to awhere, not to whether particular
teachers will work.

As important as race-conseious remedies have heen in
school desepregation cases, this (fourt has never defined
nor endorsed them in prelevential terms.?

In this regard, Respondents have referred to the
Philadelphia  School Distriet’s voluntary race-conscious
teacher assionment program wuler which cach school was
required to have hetween 75% and 125% of the existing
proportion of blaek teachers employed distriet-wide?®
Kromnick v. School District of Philadelphia, 739 F.2d 894
(3rd Cir., 1984) (upholding the plan). Iowever, Philadel-
phia’s race-conseious assignimnent poliey does not call for
preferential treatment. Thercfore, Kromnick does little

2|n Bakke, this Court did not defer to a university so far
as to endorse a minority admissions quota. Although justice
Powell did suggest that a public educational institution may
use race-based preferences to achieve diversity in its student
body, 438 U.S. at 305, he insisted on a prior findings of dis-
crimination by a competent body. 438 U.S. at 307, 314-15.
Nor was the University’s Board of Regents deemed competent
to remedy “societal discrimination.” 438 U.S. 309, 310.

3Respondents’ Brief Opposing the Petition for Certiorari
at p. 4.
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to support Respondents’ position. Again, the assignment
policy in Krommick addresses where—not whether—a par-
ticular teacher will work.3

Moreover, the casce helore this Court is nof a school-
desearegation case, where the rights of innocent third
parties may have to give way to the nccessity of disman-
tling segregation and eliminating its effects upon the edu-
cational experience of minority students.®® In such cases,
“the naturc of the violation determiunes the scope of the
remedy,”’ Swann, 402 U.S. at 16. |

Accordingly, iu .Arthur . Nyquist, 712 ¥.24 816 (2nd
Cir. 1983), the court held that while a distriet court may
override a seniority systein which perpetuates a raciadly
segregated school systemn, it may “not exercise this power
excessively,” and must Lalance “‘individual and collective
interests.”” 712 F.2d at 822, The court also emphasized
that any reliel which infringes upon the seniority rights
of non-minority teachers must he strietly “‘necessary to
correct constitutional violations.” 712 F.2d at 822,

In this case, there are no legitimate competing inter-
ests to be balanced. Petitioners nave a constitutional
right to equal protection of the laws and there is no
countervailing diserimination to be remedied. As shown
by the Racial/Kthnie data (set forth in detail at pages
13-34 of the Sixth Cireunit Joint Appendix), therve are no
segregated schools in the Jackson School Distriet. Minor-
ity teachers and students are evenly distributed through-

31The labor contract provisions in the Jackson School Dis-
trict requiring teacher school assignments by race are not ques-
tioned here.

$2Casting the net broadly, the Sixth Circuit opened its
opiniont with the statement that: “This is a school case tan-
gentially involving segregation in public schools. ...” [App. 2a.]
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out each of the schools in the distriet, and the distriet is
completely integrated.

Even in the context of dismantling a segregated
school system, students do not have a constitutional right
to attend a school with a teaching staff o) any particular
racial composition. ort Bend Imdependent School Dis-
trict v. City of Stafford, 631 F.2d 1133 (5th Cir. 1981)
(holding that the percentage ol minority faculty need not
approximate the percentage of minority students). As re-
gards the teaching staff, the students are only entitled
to the “‘sustained good faith effort to reeruit minority
faculty inembers so as to remedy the elffeets of any dis-
eriminatory practices.” 651 I0.2d at 1140, Accord, Oliver
v. Kalamazoo Board of Edieation, 706 F.2d 757, 762 (6th
Cir, 1983).

The case before this (ourt involves an integrated
school distriet that hag, for at Teast the past 15 vears, con-
sistently cmploved minority teachers at a rate well in ex-
cess of their availability in the relevant labor market.
Accordingly, there iz no diserimination in teacher em-
ployment or eduecation. }11 the absence of such violations,
the decision below cannot be sustained.

IV. A RACIAL PREFERENCE THAT SINGLES OUT
A FEW NON-MINORITY TEACHERS TO BEAR
THE BRUNT OF LAYOFFS IS NOT A NECESSARY
OR PROPER MEANS OF PROVIDING ROLE MOD-
ELS FOR MINORITY STUDENTS.

Ag already demonstrated, there is no diserimination
in teacher employment or student edueation.  Therefore,
the “‘role model™ rationale invoked below must =tand or
fall on its own merits or lack thereof.

33Between 1972 and 1981, 25% of the 126 new teachers
hired by the district were minorities. (J.A. 55.)
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More often than not, the role model rationale has
heen invoked by educators to justify segregation of exist-
ing uinority  faculty into  predominantly minority
schools.3

In U7.8. %. Sehoul District of Omaha, 521 F.2d 530 (8th
Cir. 1975), the school distriet sought to justify faculty seg-
regation on the grounds that hlack “role models” should
be assigned to teach black children. In rejecting this con-
tention, the Eighth Circuit observed that.

“such a belief—if truly held—reinforces rather than

undercuts the presumption of segregative intent with

respeet to students, sinee it would logically sugeest

herding black students into their own schools where

they could be taught by their proper black role mod-
els.”’

521 F.2d at 539 n.14.

Other courts have not hestitated to reject the “role
model’” rationale ax a basis for the assignment of faculty
and staff:

It is not contended by this Court that minority role

models are mnot important for minority students.

Racial and ethnie pride is it value. But, in the con-

stitutional gcheme, a higher value in the hierarchy ix

integration. Integraticn, and the understanding it

fosters, will provide both black and white role med-
el for both hlack and white children.
Arthur vo Nyquist, $15 F. Sapp. 904, 946 (W. D. N Y.
1976). ‘

The Jackson School Distriet has an integrated faculty
and student population in each school throughout the dis-
triet. There ig no shortage of role models for minority

#See, e.g., U.S. v. School District of Omaha, 521 F.2d 530,
538 n. 14 (8th Cir. 1975); Morgan v. Kerrigan, 509 F.2d 580,
596 (1st Cir. 1979); Reed v. Rhodes, 607 F.2d 714, 725 (6th Cir.
1979).
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students, In 1981220 the same year a~ the lavofTs of
Petitioners, Wendy Wyeant ef al,, 19 of the coachine
positions were filled hy minority =taff [J.AD 10573 2R¢7 of
all teacher aides were minorities [LAD 106871 16.7¢¢ of the
adminisxirators were minorities LA 107]: and 1397 of all
teachers were mdnoritios® At the zame time, the nénor-
ity student population was 27.5¢. [Pet. 1., 63.] Thus, it
s unnecessary to nullify the equal protection rights of

i

now-minority teachers by xincle-mindedly insistinge on g

fixed mathematical ratio of minorvity teachers to stndents
in order to provide “sufficient™ munber of role models.
significantiv, the Respondents did not offer a shred of
evidence in the conrts helow to support this rationale.  Ax
a result, the distriet couwrt’s =ofe anthority for the role
model rationale was the soon-to-he reversed case of Oliver
s Kalamazoo Board of Education, 1921, Supp. 732 (W.D.
\Iw] TOS0), ree’d, 706 1920 757 (6th Cie, 19%35), The dis-
trict court in Olicer had ordered hiving and lavolT quotas
that would have waintained o 2077 black feacher stafl,
baxed in larg - part on the oninion ol an expert witness
who textified that a “eritical mass" of black feachers was
needed to serve ax “role models.” 4OR 170 Supp. at 748
The Sixth Cirenit specifieally vejected the role model ra
tionale as “arbitrary” in relation to the goa® of propor-
tional representation.
Furthermore, Petitioners' rescarel of the professional
Iiterature on the subject shows that the role moedel con-

35As noted previously, the 137 figure for minority teach-
ers is the percentage bhefore the layoffs. Actually, after oper-
ation of the minority preferences 16% of the teaching staff
were minorities for the 1981-82 school year. Table C. Had
strict seniority been followed, mmontv teachers would have

comprised 1177 of the ic.achmg Staff. Supra 31, a. 27.
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cept has little empirieal support.® See, Speizner, Role
Models, Mentors, and Sponsors: The Ellusire Cloncepts, 6
STGNS 692, 693 (19s1), According 1o Jeanne Npeizner,
the concept ol role models, in the context of race or gen-
der, first appeared in the Literature ol education, pwvehol-
ogy and sociology in the carly 1670, Dul these studies
foeuzed primarily on white femal x and were not based
on careful empirvical vexcarch,  Speizner, supra, at 694
n. 145, 708, The methodology was, in Speizner’s assess-
ment, who underiook a comprehensive survey of them,
“picee meal rather than systematice, ancedotal rather than
observational.” Speizner, supra, at 708 The findings of
these studies also varied widely and were contradictory.
Speizner, supra.

Speizner suggests that the popularity of the notion of

race-alike role models may be based on a “psychosocial™
assumption, turned into stereolyp-, that black children
auffer from low self-exfeen.  Only recently has research
syatematically addressed these assumptions about role
modeling and black self-esteem®”  This recent research

$pPetitioners acknowledge the kind of assistance of Profes-
sor Monique Weston Clague of the University of Maryland.
The discussion that follows was adopted from a draft of her
article to be published in the Journal of Law and Education.

3This statement is based on Petitioners’ computer-assisted
search of the Educational Resources Information Center (ERIC)
data_base, as well as the work of Professor Clague, supra. ERIC
descriptors grouped under the heading Black Teachers were:
Role Models, Student Achievement, Teacher Effectiveness,
Teacher influence, Mentors and Student-Teacher Relationships.
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does not support =uch assumptions about role modelx.8
For example, the studies that used control groups {o factor
out economie background conchude that the black children
in the studies did not have lower sell-este e than white
children and that the more importand corvelate of low self-
esteent iz low income

The dmicus hriel” of the Anti-D famation Leagne of
B'nai Brith points out that other studies indicate “that
ninority students perform hetter aeademically when their
teachers arve chozen on the hasiz ol weerit or senlority than
they do when theis teachers are chozen on the basix of
raciad compatibility,

Finally, let us assume that Wendy Wygant and the
other individual Petitioners hefore thiz Court are dedicated
teachers who encourage and work well with their minority
students. And let us forther assmme that these minority
students will inevitably know that Wendy Wygant and

8Indeed, one study that measured the change in self-es-
teem of a group of biack children and white children over a
three-year period found that, on the general self-esteem meas-
ure, black children ““demonstrated a larger number of changes
that were positive than did the white group.”” Hare, Stability
and Change in Self-Perception and Achievement Among Black
Adolescents: A Longitudinal Study, 11 lournal Of Black Psy-
chology, 29, 31 (1985) (the study was based on the Champaigne,
Hlinois school svstem where twenty-three percent of the school
children are black). Another recent study also challenges the
view that inter-city black adolescents have negative self-con-
cepts. Ford, Self-Concept and Perception of School Atmo-
sphere Among Urban junior High Schonl Students, 54 Jour-
nal Of Negro Education, 82 (1985).

3Hare, American Journal of Psychiatry, supra at n. 38.

4Briefl of B'nail B'rith, supra, at page 22. The Brief refers to
the findings of Professor Fric Hanushek in Education and Race
(Heath, 1972); and Hanushek, Throwing Money at Schools, 1
Journal of Policy Analysis and Management 19 (1981).
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the others were selected for lavoeff jnst heeausge they are
white. This surely must teach =ehool children of all races
the wrong lesson. It teaches the Jackson School children
that achieving the henefits of society depends more on
one’s race than on individual effort, merit and perform-

ancee.
8

V. PETITIONERS’' CONSTITUTIONAL RIGHT TO
EQUAL PROTECTION CANNOT BE DETERMINED
BY A MAJORITY VOTE ON A LABOR CONTRACT
THAT REQUIRES ASSIGNMENT OF JOB RIGHTS
BASED UPON RACE.

This C'ourt has never hesitated to strike down restrie-
tive or diseriminatory provisions in co'lective bargaining
agreements.  See e.g.. Corning Glass Works v. Brennan,
417 UR. 188 (1974) (holding that when an employer vio-
lated ihe Fqual Pay Act, such violation was not cured by
a collcetive bargaining agreement, sinee the agreement it-
self perpetuated the dizerimination) ; See also, Robinson
oo Lorillard Corp., 444 1024 791 (4th Civ)), cert. dismassed
404 T8, 1006 (1971) (Title V1T riehts cannot bhe bar-
gained away by a union, and if a diseriminatory provi-
sion 1s acceded to. the union ax well as the emplover will
he held Liable). Aecordingly, a colleetive bargaining agree-
ment is no shield for emplover violations of constitu-
tional or statutory rights.

Underlying the opinions below is the notion that
the use of race that hurdens comparatively few non-miisr-
ity employees must he reasonable siniply because the em-
ployar and union agree to it. The distriet court obviously
held this view. Tt said:

[T]t is undeniahle that the contract, and thus the chal-

lenged lavoll provision, was collectively hargained. Tt

1= diflicult for the Court to conceive how a plan which
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has heen voluntarily adopted by the membership of
the JEA (Jackson FKducation Association) can invid-
tously trammel the interests ol white teachers, a ma-
jority ol the JITA.

[App. 33a7.

Thig reasoning stereotypes white teachers as sharing
identical mterests simply beeause they are white. Wendy
Wrygunt et al., are the Petitioners here, not “white teach-

erg” ”

or the “white race.” The question before the Court
18 whether the individual Petitioners have been diserim-
inated against on the basis ol their race, not whether
“whites” ax a group have been disadvantaged. See, Skell-
ey v. Wraemer, 334+ 1.8, 1, 22 (1048) (Fourteenth Amend-

ment rights are personal rvights gnarvanteed to individuals.)

Im any event, when it comes to rvatifyving a proposed
contract, cach member can he expected to vote his or her
cconomic self-interest, veoardless of race. The distriet
court’s stercotyping simply misses the facet that nnion
members typically have a wide diversity of intevests. In
this casxe, the majority of Jackson School Distriet teachers
in the bargaining unit have enough seniority to be immune
Front Tavefl. One cannot expeet them to vote against an
ceenomie contract packawe just because it also calls for
minority Tavolt” prefereneex that will adversely alfeet a
small numnber of feachers in the bhargaining wnit® But
thig Court canuot perinit the guarantees ol the Ilqual Pro-
teetion clanwe to turn on the outeome ol a centract vote,

“1The 1981 teacher scniority list (J.LA. 57-100) shows that
a substantial majority of the teachers employed in 1981 had
more than twelve (12) ycars seniority. Of the 517 teachers on
the 1981 seniority list, 314 weré hired before 1969, And 92 of
the teachers, or 87, had over 20 years seniority.
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CONCLUSION

constitutional rights to Kqual Pro-

tection of the laws have been violated by the Respondents’
racial preferences, whicll do not have a prop:r remedial
purpose. The judgment below must therefore be reversed
and the case remanded for a determination of damages,
costs, and attorneys’ fees as may be authorized by law.

/s/

Dated: June 24, 1985
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TABLE A
MINORITY AND WHITE STUDENTS

IN THE JACKSON SCHOOL DISTRICT

FOR SELECTED SCHOOL YEARS

Thousands
16 | |
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| i
2 l-un--nl-n--n-a---a-n-n--m-m-.x-.g,....Q.,.n-u--nl-ﬂu-nu.u...u-u‘..'-‘.*.-.,l
1 |
0 | |
70-71 72-73 75-76 76-77 80-81 83-84 84-85
semanxs -Minority Students
~omreamWllte Students
School Minority White
1970-71%* 2,199 (16.2%) 11,379 (83.8%)
1972-73*%* 2,271 r17.4%) 16,793 (82.6%)
1975-76%* 2,353 (19.9%) 9,463 (80.1%)
1976-77% 2,290 (20.6%) 8,330 (79.4%)
1980-81%* 2,419 (26.4%) 6,739 (73.6%)
1983--84*% 2,285 (29.1%) 5,583 (70.9%)
19584-85*%* 2,323 (30.0%) 5,425 (70.0%)
sources:

*  JA at p. 104,

*% Petitioners'

Lodging at pp. 56-62.
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TABLE B
LABOR MARKET INDICATORS FOR 1979-80

15-] 13.7% l
14~ |
13- |
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1-] . |
0_1 . Y AR N |

Minority Minority Education Minority

Pop. of teachers degrees teachers,

Jackson in Mich.2 awarded Jackson
- countyl minorities District4

in Mich.3
Sources: (Petitioner's Lodging)

1

U.S. Cepnsus Bureau, Summary Table File 3A, (Mich.
Dept. of Civil Rights, Research Evaluation and
Data System Bureau).

EEOC Equal Opportunity Reports - 1979, Minorities
and Women in Public Elementary & Secondary
Schools, Table I, p. 102 (Mich, Elementary and
Secondary Teaci.ers).

U.S. Dept. of Educ./Office for Civil Rights, Data
on Earned Degrees Conferred by Institutions of
Higher Education by Race, Ethnicity, and Sex,
Academic Year 1978-79, Vol. I, Table 7, p. 1260.

Mich. Dept. of Educ., Racial Ethnic Census by
Building, 1979-80 School Year, Jackson Public
Schools District Totals, p. 345.




TABLE C
PERCENTAGES OF MINORITY TEACHERS
IN THE JACKSON SCHOOL DISTRICT
FOR SELECTED SCHOQL YEARS

PERCENT

20~
19|
18-
17— 16.4%
16-| -

15~
14|
13-

71-72  73-74 16-77

sources:

Mich. Dbept. of Educ./Racial, Ethnic Census,
Petitioners' Lodging at pp. 56-62



