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QUESTION PRESENTED

Does the Constitution tolerate racial preferences for
teacher layoffs adopted by a public employer in the ab-
sence of findings of past diserimination, based solely upon
a disparity between the respective percentages of minor-
ity faculty and students?
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OPINIONS BELOW

The opinion of which review is sought is reported as
Wygant v. Jackson Board of Education, 746 F.2d 1152 (6th
Cir. 1984), and is reproduced at pages 2-19a of the Appen-
dix. The district court opinion is reported at 546 F. Supp.
1195 (E.D. Mich. 1982), «nd is included at pages 20-36a.

@)

JURISDICTION

The Sixth Circuit Court of Appeals decided this case
and entered judgment on October 25, 1984. By order of
this Court entered by Justice Sandra Day O’Connor on
January 7, 1985, the time for filing this Petition was ex-
tended to and including February 22, 1985.

This Court’s jurisdiction arises pursuant to 28 U.S.C.
§ 1254(1) (1976).

o

CONSTITUTIONAL AND STATUTORY PROVISIONS

This action is based upon the Equal Protection clause
of the Fourteenth Amendment to the United States Con-
stitution, which provides in pertinent part, “No state shall
. . . deny to any person within its jurisdiction the equal
protection of the laws.”

The principal statutory provision involved is 42 T.S.C.
§ 1983 (1978), which provides in pertinent part that

[e]lvery person who, under color of any statute, or-
dinance, regulation, custom, or usage, of any State

i
|
|
i
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. . causes to be subjected, any citizen of the United
States . . . to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for re-
dress .. ..

(@)

STATEMENT OF THE CASE

A. TFacts and Background.

This case presents a constitutional challenge to racial
preferences adopted by the Respondents and a teachers’
union which resulted in the layoff of Petitioners from their
Jobs as public schoolteachers.

The racial preferences [set out at Apyp. la] were
first adopted in the 1972-73 collective bargaining agree-
ment between Respondent Jackson Board of Education
and the Jackson Education Association [App. 22al. The
preferences have been renewed essentially intact in sue-
cessive agrcements and presently continue in effect.

Specifically, Article XIL.B.1 creates an exception to
the otherwise applicable rule of seniority-based layoffs
(last-hired, first-fired), to the effect that non-minority
teachers with greater seniority shall be laid off when
necessary to preserve the existing proportion of minority
teachers. The racial preferences, ag deseribed by the dis-
trict court, were designed to

1) retain a sufficient number of minority teachers so
that the racial composition of the Jackson School Dis-
triet faculty will roughly approximate that of the stu-
dent body, or 2) if that ratio has not yet been achieved,

OISR
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then at least to prevent a reduction in the minority
to majority ratio.

LApp. 32a.]

The racial preferences were adopted solely to elim-
inate a statistical disparity between the student and fac-
ulty minority populations. In 1969, blacks comprised 15.2%
of the student body and 3.9% of the faculty. Thereupon,
the school hoard endeavored to increase minority faculty
representation. [App. 41-42a.] DBy 1971, the last vear
for which statistics are present it the record, minority
representation in the student body remained relatively
constant at 15.9%, while the proportion of minority school-
teachers had more than doubled to 8.3-8.5%. [App. 21a,
41a.] In spite of this noteworthy increase in minority
faculty in only two years, the racial preferences were
adopted the following year. The stated goal of the racial
preferences is to achieve a racial balance, i.e., “to have
at least the same percentage of minority racial repre-
sentation on each individual staff as is reprosented by
the student population of the Jackson Publiec Schools.”
[App. 22a.)

The racial preferences are not remedial in nature,
and their henefits are not limited to identified vietims of
past diserimination. Neither Resvondents nor any court
has made specific findings of past diserimination. [App.
40a.] In fact, the teachers’ union sued the school board in
1974 to compel it to enforce the preferential layoff pro-
vision, and attempted to prove that the hoard had engaged
in past diserimination based upon the same statistical dis-
parity upon which the racial preferences are premised.
In Jackson Education Association v. Board of Education
of the Jackson Public Schools, No. 4-72340 (IL.D. Mich.
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Dec. 15, 1976) [App. 36-4ba], the court rejected the union’s
diserimination elaims, holding that

[t1he difficulty with plaintiffs’ argument is that it
assumes that the de facfo mmbalance disclosed by the
statisiical data in and of itself demonstrates a viola-
tion of the Fourteenth Amendment’s equal protection
clause. This simply is not so.
[App. 42-43a.] Consequently, there are no findings of past
discrimination in the record, and the only court to review
the evidence declined to make such findings.

Petitioners were laid off pursuant to the racial prefer-
ences contained in the contract. They filed their Com-
plaint in federal district court in September 1981, invok-
ing jurisdiction based on, inter alia, 42 U.S.C. §1983. Al-
though nine of the ten Petitioners have since been restored
to teaching positions, all have ontstanding elaims for back
pay and seniority, and the issues are ripe for resolution.

[App. 3a.]

B. Decisions Below.

The district court decided the case on cross-motions
for summary judgment. Applying Umited Steelworkers
of dmerica v. Weber, 443 U.S. 193 (1979), rel’g denied,
444 U.S. 889 (1980), the court determined at the outset
that findings of past diserimination are unnecessary to
sustain voluntarily adopted racial preferences. [App.
27a.] Fschewing a comparison between minority person-
nel and the relevant laber pool [App. 29a], the court in-
stead compared the minority student and faculty popula-
tions. The court contended that this comparison was
proper because “[tleachers are role-models for their stu-
dents.” [Id.] Based on the statistical disparity between




these two groups, the court concluded that minority under-
representation was substantial and chronie, thus justify-
ing adoption of racial preferences. [App. 30a.] Finally,
the court analyzed the racial preferences under a “reason-
ableness” standard [App. 31a], and pronounced them con-
stitutional. [App. 34a.]

The Sixth Cireuit affirmed, adopting both the result
and reasoning of the distriet court. [App. 10a.] Judge
Wellford concurred, but disagreed with the statistical com-
parison applied by the Sixth Circuit in sustaining the
racial preferences. [App. 16a.] He noted that if relevant
labor market statistics were in the record, the court “may
well have been required to reverse,” [App. 17a], and con-
cluded that the district court’s analysis on this point was
“simply improper.” [App. 19a.]

Petitioners request that this honorable Court review
and reverse the opinion of the Sixth Cireuit.

@)

REASONS FOR GRANTING THE PETITION

I. THE CIRCUITS HEAVE CREATED A DIRECT, IR-
RECONCILABLE CONFLICT OVER WHETHER
PUBLIC EMPLOYERS MAY ADOPT RACIAL
PREFERENCES SOLELY ON THE BASIS OF
STATISTICAL DISPARITIES AND WITHOUT
FINDINGS OF PAST DISCRIMINATION.

A. Deocisions Of The Sixth And Seventh Circuits
Squarely Conflict.

The prineipal issue in this case is the power of munici-
pal governments to voluntarily adopt racial preferences in



public employment. The recent statement of the United
States Civil Rights Commission, which implored this Court
to resolve this question, underscores its vital importance.!

This is the very issue explicitly left open by this Court
in previous cases: “[T]he line of demarcation between
permissible and impermissible affirmative action plans.”
Weber, 443 U.S. at 208; see also Firefighters Local Union
No. 1784 v. Stotts, — U.S. —, 104 S. Ct. 2576, 2590 (1984).

In resolving this issue, the decision below squarely con-
flicts with the holding of Janowiak v. City of South Bend,
36 FKEP Cases (BNA) 737 (7th Cir. 1984), petition for
reh’g en banc filed, No. 84-1321 (Jan. 7, 1985). Specific-
ally, the Sixth and Seventh Circuits reached opposite con-
clusions on whetlier a public employer may adopt racial
preferences solely on the basis of statistical disparities and
without findings of past diserimination.

The Sixth Circuit below sustained a race-preferential
layoff scheme set out in the collective bargaining agree-
ment between the school board and the teachers’ union.

The Commission declared that,

Such racial preferences merely constitute another
form of unjustified discrimination, create a new class
of victims, and . . . offend the Constitutional prin-
ciple of equal protection of the law for all citizens.

Statement of the U.S. Commission on Civil Rights Concerning
the Detroit Police Department’s Racial Promotion Quota, Jan-
uary 17, 1984, pp. 3-4. Unbridled racial preferences inflict ad-
verse consequences on numerous individuals. For instance,
the Equal Employment Opportunity Commission, reports that
in 1979-83 alone, white males filed 1,556 formal complaints
alleging racial discrimination against public employers. EEQC,
Freedom of Information Act request no. 83-8-FOIA-148.
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The racial preference is not designed to provide relief to
actual individual vietims of past diserimination, but rather
to achieve and maintain a racial balance so that the pro-
portion of minority teachers mirrors the proportion of
minorities in the student body. [App. 32a.]

There are no admissions or findings of past diserim-
ination by the school board. [App. 40a.] The Sixth Cir-
cuit below upheld the racial preference based solely on a
disparity between the respective ratios of minorities in
the teaching staff and student body, which in the court’s
view denionstrates that underrepresentation of minority
personnel is substantial and chronic. [App. 9a.] This
statistical digparity is the only evidence of diserimination
in the record, and was held insufficient to establish a con-
stitutional violation in a related case. [App. 43a.]

The Sixth Circuit analysis relies on this Court’s de-
cision in Weber, although it concedes that this case in-
volves a public employer and requires constitutional analy-
sis.? [App. 4-5a.] The Court construcd Weber to permit
voluntary racial preferences even in the absence of prior
judicial findings of past discrimination. [App. 4a.] Con-
sequently, the Sixth Circuit held the racial preference con-
stitutional. [App. 12a.]

The Seventh Circuit, facing the same issue, reached
the opposite result in Janowiak v. City of South Bend.
The preferential hiring program before the Seventh Cir-

2justice Rehnquist observes that this Court has never held
that Weber, which was expressly limited to private employers
and Title VI, applies equally to public employers and consti-
tutional analysis. Bushey v. New York State Civil Service Com-
mission, — U.S. —, 53 U.S.L.W. 3477, 3478 (Jan. 8, 1985) (cert.
denied) (Rehnquist, j., dissenting).
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cuit was adopted, as here, solely on the basis of statistical
disparities and without findings of past discrimination.
Id. at 738. While the Seventh Circuit also applied Weber,
it construed it differently than the Sixth Circuit, conclud-
ing that the holding therein hinged upon findings of past
intentional diserimination by the employer. Id. at 741.

In direet contrast to the decision of the Sixth Cir-
cuit, the Seventh Circuit held that the racial prefer-
ence before it was invalid under both Title VII and the
Fourteenth Amendment, declaring that

the government must demonstrate that its remedial
program responds to a finding of past discrimination
.. .. Under the more exacting constitutional standard,
this court now holds that evidence of statistical dispar-
ity alome fails to prove past discrimination and cannot
justify the adoption of a remedial plan that may dis-
criminate against non-minorities.

Id. at 742-43 (emphasis addec). The reason for mandating
such findings, in the view of the Seventh Circuit, is to
ensure that the racial preferences are remedial in nature,
and not simply ¢‘ ‘new forms of invidious diserimination
approved in the guise of remedial affirmative action.””
Id. at 743 (quoting Valrntine v. Smith, 654 ¥.2d 503, 508
(8th Cir. 1981), cert. denied, 4564 TU.S. 1124 (1981) (find-
ings of past diserimination are necessary to justify an
affirmative action plan)).




TABLE A

COMPARISON OF SIXTH AND SEVENTH CIRCUIT DECISIONS

POINT OF Wygant v. Jackson Janowiak v. City of
COMPARISON Board of Education South Bend
1. Public or private
employer? public public
equal protection
2. Type of challenge equal protection and Title VI

. Analysis applied

United Steelworkers of
America v. Weber,
443 U.S. 193 (1979)

United Steelworkers of
America v. Weber,
443 U.S. 193 (1979)

4. Source of racial collective bargaining | Board of Public Safety
preference agreement affirmative action plan
police officers and
5. Job classification teachers fire fighters

. Method of imple-

mentation at issue

preferential layoffs

preferential hiring

to reflect minority com-

7. Goal of plan position of the student |to reflect minority com-
body position of the City
8. Findings of past NO NO
discrimination? .
9. Justification for statistical disparities statistical disparities
plan only only
10. Additional evi-
dence of past NO NO
discrimination? B
11. Tailored to rele-
vant labor market? NO NO
12. Are beneficiaries
actual victims of NO NO
past discrimination? ‘
UNCONSTITUTIONAL
HOLDING CONSTITUTIONAL AND VIOLATIVE OF

TITLE Vil
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The conflicting holdings of the Sixth and Seventh Cir-
cuits are irreconcilable® The Sixth Circuit is satisfied to
approve racial preferences in nublic employment that are
not tailored to remedy identified past discrimination,
based solely upon a statistical disparity between the racial
composition of students and faculty. Conversely, the
Seventh Circuit believes that racial preferences are toler-
able only if they are truly remedial in nature, and holds
that statistical disparitics are an inadequate justification
in the absence of specific findings of past diserimination.

These conflicts beg resolution of the issues previously
left open by this Court.

B. This Court’s Lack Of Guidance In Limiting Ra-
cial Preferences By Public Employers Has Pro-
duced Conflicts And Confusion In The Circuits.

At least five circuits have recently noted that this
Court has not articulated standards by which the limits on
racial preferences by public employees may be defined.
Williams v. City of New Orleans, 729 F.2d 1554, 1567-68
(5th Cir. 1984) (en banc) (Higginbotham, J., specially
concurring) ; Bratton v. City of Detroit, 704 F.2d 878, 885
(6th Cir. 1983), cert. denied, — U.S. —, 104 S.Ct. 703
(1984), reh’g denied, 104 S.Ct. 1431 (1984); Janowiak v.
City of South Bend, 36 FEP Cases at 742 (7th Cir.); Val-
entine v. Smith, 654 I'.2d at 508 (8th Cir.); Johnson v.
Transportation Agency, 36 FEP Cases (BNA) 725, 728
(9th Cir. 1984). Tifth Circuit Judge Higginbothamn has
expressed grave concern over attempting to interpret thix

3The facts and holdings of these decisions are summarized
in Table A, supra.
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Court’s ‘‘sometimes inserutable trilogy” of cases govern-
ing racial preferences.*

This uncertainty manifests itself in conflicting ap-
proaches among and within the.circuits.’ Such confusion
pervades the Sixth Circuit itself, Tts decision below that
a school board may properly seek to balance its minority
teacher and student populations is an explicit departure
from its own rule set out in Detroit Police Officers’ :dsso-
ciation v. Young, 608 F.2d 671 (6th Cir. 1979), cert. denied,
452 U.S. 938 (1981), that racial preferences should be
tailored to the relevaut labor market.® [App. 9a.] DMore-
over, as Judge Wellford observed, such a balance was ex-
pressly rejected hy the Sixth Cireuit in Oliver . Kala-
mazoo Bourd of Fducation, 706 F.2d 757, 762 (6th ('ir.
1983).7 [App. 16-17a (Wellford, J., concurring). |

‘Weber; Fullilove v. Klutznick, 448 U.S. 448 (1980); Re-
gents of the University of California v. Bakke, 438 U.S. 265
(1978).

SThe extraordinary divergence in views that invariably re-
sults from the absence of a definitive ruling by this Court is
perhaps best illustratétd by Williams v. City of New Orleans.
In that case, the Fifth Circuit affirmed the trial court’s refusal
to approve a consent decree provision that imposed a racial
quota for promotions on the ground that it was not tailored
to the relevant labor market and that it inflicted an “inordinate-
ly harsh impact on non-black[s].” 729 F.2d at 1562-63. The
en banc review produced four separate opinions. Three judges
joined in the court’s judgment upholding the district court’s
exercise of discretion, four judges concurred in the result on the
ground that the quota was flatly unconstitutional, and six judges

issented.

SComparisons between student and faculty populations
have been explicitly rejected by the Fifth Circuit as a basis for
identifying discrimination in teacher employment. Fort Bend
Independent School District v. City of Stafford, 651 F.2d 1133,
1138 (5th Cir. 1981); Castaneda v. Pickard, 648 F.2d 989, 1002
(5th Cir. 1981).

"Judge Wellford noted that if relevant labor market sta-
tistics were before the court, it “may well have been required
to reverse under the rationale of Oliver.” [App. 17a.]

e
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The Sixth Circuit’s contradictory and revisionist in-
terpretation of equal protection principles is a source of
concern among distriet courts bound by it. In Marsh v.
Board of Education, 581 F. Supp. 614, 627 (I.D. Mich.
1984), appeal docketed, No. 84-1240 (6th Cir. Apr. 4, 1984),
Judge Newblatt upheld the demotion of a high school
guidance counselor pursuant to a racial quota that was
neither temporary nor the least burdensome alternative,
since “[i]t is all too clear that the leeway given to af-
firmative action in the Sixth Circuit is wide enough to
save the present [program].”” Consequently, the court
was ‘‘compelled . .. to place its imprimatar on an explicit
act of racial diserimination visited on an American citi-
zen.” Id. at 628.

The multiple and inconsistent holdings of the various
circuits inevitably produce intolerable conflicts, such as the
instant conflict between the Sixth and Seventh Circuits.
Clearly, the need for concrete direction by this Court is
critical.

II. THE DECISION BELOW DEPARTS FROM ES-
TABLISHED CONSTITUTIONAL PRINCIPLES.

A. The Sixth Circuit Substitutes Traditional Strict
Scrutiny With A “Reasonableness” Standard.

Just last term, this Court reaffirmed its well-estab-

lished view that racial classifications “‘are subject to the

most exacting serutiny; te pass constitutional muster, they

must be justified by a compelling governmental interest

and must be ‘necessary . . . to the accomplishment’ of
[their] legitimate purpose . . . .” Palmore v. Sidots,

— U.S. —, 104 S.C't. 1879, 1882 (1984). Asin Palmore, this
case ‘“‘raises important federal concerns arising from the
Constitution’s commitment to eradicating discrimination
based on race.” Id. at 1881.
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In the area of ‘“‘reverse discrimination,”” this Court
has consistently invoked a heightened standard of consti-
tutional review. In Bakke, Justice Powell declared that

[t1he guarantee of equal protection cannot mean one
thing when applied to one individual and something
else when applied to a person of another color . . . .
Racial and ethnie distinctions of any sort are inher-
ently suspect and thus call for the most exacting judi-
cial examination.
438 U.S. at 289-91. Similarly, Chief Justice Burger con-
firmed in Fullilove, 448 U.S. at 491, that ‘‘preference[s]
based on racial or ethnic criteria must necessarily receive
a most searching examination . . .,”’ and Justices Stewart,
Rehnquist, and Stevens clearly articulated the traditional
striet serutiny standard in separate dissenting opinious.
Id. at 526, 537.

Conversely, the Sixth (lircuit has flatly rejected strict
serutiny, claiming that ‘‘the Supreme Court has failed to
set out a binding standard,” Bratton v. City of Detroit, 704
F.2d at 886 n.26, and disposing of Fullilove as ‘‘a plurality
decision with little precedential value.”” Id. at 883. Con-
sequently, the Sixth Circuit herein applied a nebulous
“‘yeasonableness” standard. [App. 10a.] Petitioners
submit that this creative interpretation of the Fourteenth
Amendment not only dictated the result in the instant
case, but also creates an alarming precedent by discarding
the vital principle that ‘‘[i]f both are not accorded the
same protection, then it is not equal.” Bakke, 438 U.S. at
290.

The relaxed standard of review adopted by the Sixth
Circuit directly contradicts the holdings of this Court
which sustain the principle of equal opportunity, and thus
commends this case for review.
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B. The Decision Below Conflicts With The Require-
ment That Racial Preferences Must Be Remedial
In Nature.

The Sixth Circuit below approved governmentally
adopted racial prefervences in the absence of findings of
past diserimination. In direct contrast, this Court has held
¢ that such a program ‘“cannnot pass muster unless . . . it
provides s reasonable assurance that application of racial
or ethmic criteria will be limited to accomplishing . . .
remedial objectives.” Fullilove, 448 U.S. at 487.

Thus, Justice Powell has observed that ¢‘this Court
has never approved race-conscious remedies absent judi-
cial, administrative, or legislative findings of constitu-
tional or statutory violations.” Id. at 497 (Powell, J., con-
curring) ; accord Bushey v. New York State Civil Service
Commission, 53 U.S.LL.W. at 3478 (Rehnquist, J., dissent-
ing). Such findings are necessary to ensure that racial
preferences are truly remedial. Race-conscious remedies
are “‘necessarily designed ... to restore the vietims of dis-
criminatory conduct to the position they would have oc-
cupied in the absence of such conduct.”” Milliken v. Brad-
ley, 418 U.S. 717, 746 (1974).

In contradiction, the Sixth Circuit below dispensed
with this requirement. It justifies its sanction of the racial
preferences by carving out an unprecedented exception in
the context of teacher employment to allow such prefer-
ences to be sustained upon a mere showing of a statistical
disparity between minority student and faculty popula-
tions. [App. 8a.] However, it was in the very context of
teacher employment that this Court in Hagelwood School
District v. United States, 433 U.S. 299, 308 n.13 (1977),
cautioned that in identifying discrimination,

3
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When special qualifications are required to fill par-
ticular jobs, comparisons to the general population
(rather than to the smaller group of individnals who
possess the necessary qualifications) may have little
probative value.

Comparisons to the student body, as opposed to the gen-
eral population, have even less probative value. See, e.g.,
Fort Bend Independent School District v. City of Staf-
ford, 651 .2d at 1138.2

Moreover, the Sixth Circuit requires no findings that
the racial preferences are limited to providing relief to in-
dividual victims cf past diserimination. Yet, it was pre-
cisely the exclusion of non-victims from the beneflits of
racial preferences that this Court deemed a critical feature
in sustaining the minority set-aside in Fullilove, 448 U.S.
at 486-87.° Instead, the racial preferences herein have the
samme effect as the one struck down in Williams v. New
Orleans, 729 F.2d at 1569 (Higginbotham, J., specially
concurring), in which the ‘“quota made no effort to cor-
relate prior vietim status to future advantage: to be hlack
ipso facto would be to benefit under this plan.”

8The Sixth Circuit’s view that such a comparison is valid
because teachers provide ‘‘role-models” for students [App. 8a]
is inconsistent with its earlier holding in Oliver, 706 F.2d at
762, that minority students do not have a constitutional right
to proportional representation among the faculty.

9Similarly, in Stotts, 104 S. Ct. at 2588, this Court held that
“mere membership in the disadvantaged class is insufficient
to warrant a seniority award; each individual must prove that
the discriminatory practice has had an impact on him.” The
Sixth Circuit herein declined to apply Stotts to this case [App.
12a], although it did directly apply Weber, which is also a pure
Title VII case. [App. 5a.] Petitioners question the Sixth Circuit’s
selective use of Title VII precedents in constitutional analysis,
under which Weber is applied to uphold racial preferences
while the limitations of Stotts are avoided.
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The Sixth Circuit has clearly departed from this
Court’s mandate that racial preferences must be narrowly
tailored to remedial objectives, and its decision conse-
quently begs review. These issues will remain divisive
and unsettled until addressed by this Court.

III. THE CASE IS RIPE FOR REVIEW.

This case presents constituticnal issues in a context
amenable to prompt resolution by this Court. It meets
the ripeness standards presented in Stotts, 104 S.Ct. at
2583-85: (1) the layoff provision has continuing effect, (2)
there is no assurance that Respondents will not enforce the
provision in the future, and (3) there are unresolved back
pay and seniority claims. Accordingly, the case is ripe for
review.

s
L

CONCLUSION

The decision below squarely conflicts with decisions
of other circuits as well as those of this Court. The issues
herein are of vital concern, hoth to the nation as a whole
as well as to individual vietims of diserimination, including
the Petitioners. For these reasons, Petitioners respeect-
fully urge this Court to grant the Petition.

Respectfully submitted,

Crint BoLrick

K. Preston OAbE, JR.

MaxwerLr A. MiLrer

MouxnTaix StateEs Lecar FounpaTion
1200 Lincoln Street, Suite 600
Denver, Colorado 80203

(303) 861-0244

JoserH A. WARREN

TroMAS RASMUSSEN

501 S. Capitol Avenue, Suite 305
Lansing, MI 48933

(517) 485-1781
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1972-73 TEACHER CONTRACT
(Relevant Provisions)

ARTICLE VILD.1. The Board and the Association, in
recognition of the desirahility of muiti-ethnic represen-
tation on the teaching faculty, hereby declare a policy
of actively seeking minority group personnel. For the
purposes of this contract, minority group personnel will
be defined as those employees who are Black, American
Indian, Oriental, or of Spanish descendancy. The goal
of such policy shall be to have at least the same per-
centage of minority racial represemtation om each in-
dividual staff as is represented by the student population
of the Jackson Public Schools. (Emphasis added).

ARTICLE VILD.2. In order thai this goal be expeditious-

ly met, it is agreed that, for vacancies in school build-
ings in which this goal has not been met, the Board will
actively seek, recruit, and hire qualified minority teach-
ers for such vacancies. The Board will annually review
each individual staff to ensure proper minority repre-
sentation.

ARTICLE XII.B.1. In the event that it hecomes necessary
to reduce the number of teachers through layoff from
employment by the Board, teachers with the most sen-
iority in the district shall be retained, except that at no
time will be there be a greater percemntage of minority
personnel laid off than the current percentage of min-
ority personnel employed at the time of the layoff. In
no event will the number given notice of possible lay-
off be greater than the number of positions to be elim-
inated. Each teacher so affected will be called back in
reverse order for positions for which he is certificated

maintaining the above minority balance. (Emphasis
added).
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No. 82-1746

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

On Appeal from the United States Distriet Court
for the Eastern District of Michigan.

Wendy Wygant, Leonard Bluhm, Susan Lamm, John
Krenkel, Florence Csage, Karen Smith, Susan Diebold,
Deborah Brezezinski, Kathleen Crecine, Gordon Holton,
Cheryl Zaski, Robert L. Staska, David P. Kiesel, Paula
Janke, Martha Verhoeven, Perry Maynard, Mary O’Dell
and Ruth Ann Anderson,
Plawntiffs-Adppellants,
V.

Jackson Board of Education, Jackson, Michigan, and Rich-
ard Surbrook, President and Don Penson, Robert Aloles,
Melvin Harris, Cecelia Fiery, Sadie Barham, and Robert
. Cole,

Defendants-Appellees.

Decided and Filed October 25, 1984

Before: Edwards and Wellford, Circuit Judges; and
Peck, Senior Circuit Judge. *

Edwards, Circuit Judge, delivered the opinion of the
Court in which Peck, Senior Circuit Judge, concurred.
Wellford, Circuit Judge (pp. 14-17) delivered a separate
concurring opinion.

George Clifton Edwards, Jr., Circuit Judge.

This is a school case tangentially involving segregation
in public schools—this concerning a formula for layoff of
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teachers of minority races during economically required
reductions in staff. The disputed formula is contained
in the collective bargaining contract executed between
the Jackson Teachers Association and the Board of Edu-
cation of the City of Jackson, Michigan. It reads as fol-
lows:

ARTICLE XILB.1. In the event that it becomes nec-
essary to reduce the number of teachers through lay-
off from emplovment hv the Board, teachers with the
most seniority in the district shall be retained, except
that at no time will there be a greater percentage of
minority personnel laid off than the current percent-
age of minority personnel employed at the time of the
layoff. In no event will the numher given notice of
possible lavoff he greater than the numher of posi-
tions to be eliminated. Fach teacher so affected will
be called bhack in reverse order lor positions for which
he is certified maintaining the above minority hal-
ance. (Emphasis added).

Appellants, who object to the Board’s following this
provision, contend that the quoted provision violates both
federal and state statutory and constitutional provisions,
including partieularly the fourteenth amendment, Title
VII of the Civil Rights Act of 1964, 42 U.5.C. §§ 2000e to
2000e-17 (1976 & Supp. V 1981); 42 U.S.C. ¢§ 1981, 1983
and 1985 (1576 & Supp. V 1981).

While, at oral argument, this court was advised that
due to somewhat improved economic conditions, only one
teacher assignment is as a practical matter currently in-
volved, the fundamental dispute over the validity of Art.
XIL.B.1. is still hefore us.

The Distriet Judge who heard this case wrote a care-

ful opinion upholding the validity of the layoff system
adopted by the School Board and the Federation of Teach-
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ers. We quote in part Wygant v. Jackson Board of Edu-
cation, 546 F.Supp. 1195 (E.D.Mich.1982) as follows:

“Plaintiffs argue first that they are entitled to
summary judegment because an employer and a union
cannot lawfully negotiate a voluntary affirmative ac-
tion plan which gives preferential treatment to minor-
ities, where there has been no judicial finding of past
employer diserimination. Stated in other words, plain-
tiffs argue that societal diserimination, as opposed to
identifiable employer discrimination, 1s not a lawful
basis for the adoption of a voluntary affirmative ac-
tion plan.

“Unated Steelworkers of America v. Weber, 443 U.S.
193, 99 S.Ct. 2721, 61 L.Ed.2d 480 (1979) held that Title
VII does not prohibit a private employer from voluntarily
adopting an affirmative action plan ‘to eliminate con-
spicuous racial imbalance in traditionally segregated job
categories” 443 U.S. at 209, 99 S.Ct. at 2730. In Weber,
there was no judicial finding that the private employer,
Kaiser Almninum, had ever engaged in race diserimina-
tion. However, Kaiser’s work force statistics for the years
prior to the adoption of the affirmative action plan pointed
up gross disparities between the number of blacks em-
ployed by Kaiser and the number of blacks in the relevant
labor market. Thus, Weber stands for the proposition that
Title VII does not require a judicial finding of employer
discrimination before a private sector employer may adopt

an affirmative action plan.
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“Detroit Police Officers’ Association v. Young, 608
F.2d 671 (6th Cir.1979), cert. denied, 452 U.S. 938, 101 S.Ct.
3079, 69 L.Ed.2d 951 (1981), extended this particular hold-
ing of Weber to public sector employers and to alleged
Constitutional violations.

“In Young, the Detroit Police Department, after an
internal determination that blacks were underrepresented
in the department, voluntarily adepted an affirmative ac-
tion program which promoted biack patrolmen to sergeant
ahead of white patrolmen who were higher on the eligi-
bility list. The white officers challenged the affirmative
promotion plan on Title VII and Fqual Protection grounds.
The Sixth Circuit relied on Weber to hold that the internal
determination of racial disparities justified the voluntary
plan, even though there had been no prior judicial deter-

mination of race diserimination.

“[Dliseriminatory acts which might not give rise to
legal liability may nonetheless be sufficient to justify
a voluntary remedial affirmative action plan. . . As
Justice Blackmun noted in his coneurring opinion in
Weber, a preferential hiring plan which seeks to al-
leviate an imhalance caused hy traditional practices
of job segregation is a reasonable voluntary response
‘whether or not a court, on these facts, could order
the same step as a remedy’ . . . Under Weber, the dis-
triet court’s holding that ‘quota relief, when fashioned
by the employer without the assistance and direction
of the court, is not permitted ...’ . .. cannot stand as
a matter of law. 608 F.2d at 689-90.
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“Having thus held on the Title VII claim, the Young
court applied the same principle to the Constitutional
challenge.

“It was also error to require that there be judicial
determination of past discrimination for a state to
undertake a race-conscious remedy, as stated by the
district court. This requirement would he ‘self-defeat-
ing” and would ‘severely underinine’ voluntary remedi-
al efforts. [Citing Regents of the University of Cali-
fornia v. Balkke, 438 U.S. 265, 364, 98 S.Ct. 2733, 2785,
57 L.Ed.2d 750 (1978)].

“[1] 'Thus, it appears that plaintiffs’ contention that
the affirmative action plan at issue here cannot stand be-
cause there has been no prior judicial determination that
the defendants engaged in racial diserimination, is with-
out merit. Plaintiffs’ motion for summary judgment on
this ground is denied.

“b. Constitutionality of
Affirmative Action Plan

“Having determined that a judicial finding that de-
fendants engaged in race discrimination is not a prerequi-
site to adoption of the affirmative action at issue here,
the court must still determine whether the plan is one
permitted by the Constitution.

“As an initial matter, there must be some evidence
that minority teachers have not enjoyed the same repre-
sentation on the faculty of the Jackson Public Schools as

have white teachers. Justice Bremnan, for the majority

S, E
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in Weber, adhered closely to the facts of that case and
framed this requirement in terms of ‘conspicuous racial
imbalance in traditionally segregated job categories. 443
U.S. at 209, 99 S.Ct. at 2730. Justice Blackmun, in concur-
rence in Weber, held out for an ‘arguable violation’ stan-
dard. In other words, employers and unions which had
committed ‘arguable violations’ of Title VII would be free
to adopt voluntary affirmative action plans without fear
of Title VII liability to whites.

“For the purposes of the Equal Protection clause of
the Constitution, the Young court stated this requirement
as follows: ‘whether “there is a sound basis for coneclud-
ing that minority underrepresentation is substantial and
chronie, and that the handicap of past diserimination is
impeding access [and promotion] of minorities . ..,”’ 608
F.2d at 694. The standard was adopted direetly from the
opinion of Justices Brennan, White, Marshall and Black-
miin in Bakke.

“The Young court expressly held that: [I]t was
error to require proof that the persons receiving the
preferential treatment had been individually subject-
ed to discrimination, for “it is enough that each re-
cipient is within a general class of persons likely to
have heen the victims of diserimination.’ 608 F.2d
at 694,

“The reason for this requirement is to permit the court
to determine that the purpose of the affirmative action
plan is legitimate. Valentine v. Smith, 654 F.2d 503, 508
(8th Cir.), cert. dented, 4564 1.8, 1124, 102 S.Ct. 972, 71
L.Ed.2d 111 (1981).

“The requirement of some showing of previous nnder-
representation of minorities must, of course, be adapted
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to the facts and circumstances of the particular case. In
both Weber and Young it was appropriate, when search-
ing for evidence of past discrimination, to compare the
percentage of blacks in the employer’s work force with the
percentage of blacks in the relevant labor pool. For ex-
ample, prior to the adoption of the affirmative action plan
challenged in Weber, 1.83 percent of Kalser-Aluminum’s
skilled workers were hlack while the relevant worlk force
was 39 percent black. 433 U.S. at 198-99, 99 S.Ct. at 2724.

“However, in the setting of this case, it is appropriate
to compare the percentage of minority teachers to the per-
centage of minority students in the student hody, rather
than with the percentage of minorities in the relevant
labor market. It is appropriate because teaching is more
than just a job. Teachers are role-models for their stu-
dents. More specifically, minority teachers are role-mod-
els for minority students. This is vitally important be-
cause societal discrimination has often deprived minority
children of other role-models. See, Oliver v. Kalamazoo
Board of Education, 498 F.Supp. 732, 748 (W.D.Mich.
1980) (‘faculty ought to begin to approximate the per-
centage of minority students in the district’). :

“[2] Because of this one vitally important aspect of
the teaching profession, the court holds that in applying
the Young ‘substantial underrepresentation’ standard, it
may compare the percentage of minority faculty with the
percentage of minorities in the student body, rather than
the Jackson School Board and the Jackson Kducation

Association to voluntarily adopt, through collective har-




Oa

with the perrentage of minorities in the relevant lahor
pool.!

“Applying this standard, it is clear that minority
teachers were “substantially” and “chronically” underrep-
resented on the Jackson School Distriet faculty in the years
preceding the adoption of the affirmative action plan. In
1953, there were no black teachers and by 1961, only 1.8
percent of the faculty was black, The court has not heen
provided with figures establishing the percentage of hlack
students in the Jackson School Distriet during these years.

“I3] However, by the school year 1568-69, hlack stu-
dents made up 15.2 percent of the total student population,
while black faculty members constituted only 3.9 percent
of the total teaching staff. While the percentage of mi-
nority students remained relatively constant (15.9 per-
cent in 1971), the percentage of minority faculty members
increased, but only to 5.5 percent in 1970-71 and 8.3-8.8
percent in 1971-723 These findings were made by the
school board and the court holds that the school board
was competent to make such findings. Regents of Uni-
versity of California v. Bakke, supra, 438 U.S. at 363-064,
98 S.Ct. at 2785; see also, McDaniel v. Barresi, 402 U.S.
39, 91 S.Ct. 1287, 28 L.Ed.2d 582 (1971); Swann v. Char-

lotte-Mecklenburg Board of Education, 402 U.S. 1, 91

S.Ct. 1267, 28 L.IEd.2d 554 (1971).

“[4] The court finds that this is ‘substantial’ and
‘chronic’ underrepresentation within the meaning of
Young. Thus, the Fourteenth Amendment would permit

IWe agree with the concurring opinion insofar as it asserts
substantial underrepresentation was established by plaintiffs.
We find it unnecessary, however, to reach the question of
whether the District Court properly utilized a minority student
ratio. No such issue was presented.
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the Jackson School Board and the Jackson Education
Association to voluntarily adopt, through collective bar-
gaining negotiations, an affirmative action plan to pro-
tect minority teachers from the effects of layoffs.

“The objective of this affirmative action plan to rem-
edy past ‘substantial’ and ‘chronic’ underrepresentation
of minority teachers on the Jackson School District fac-
ulty is plainly counstitutional. Valentine v. Smith, supra,
at 509. Therefore, the only remaining question is whether
the means adopted by the Jackson School Board to achieve
its objective are constitutional.

“[5] The test is one of reasonableness. Delroit Police
Officers’ Association v. Young, supra, at 694, 696. The
reasonableness test asks whether the affirmative action
plan is ‘substantially related’ to the objectives of rem-
edying past discrimination and correcting ‘substantial’
and ‘chroni¢’ underrepresentation. Id. at 696; Valentine
v. Smith, supra, at 510; U.S. v. City of Miams, 614 F.2d4
1322, 1338-40 (5th Cir. 1980). See also, Regents of the
University of California v. Bakke, supra, 438 U.S. at 359,
98 S.Ct. at 2783, Fuwllilove v. Klutznick, 448 U.S. 448,
482-92, 100 S.Ct. 2758, 2776-2782, 65 L.Ed.2d 902 (1980).”

546 F. Supp. at 1199-1202.

We agree with and adopt Judge Joiner’s conclusions
as stated above.

Appellants contend, among other things, that this
court’s opinion in Oliver v. Kalamazoo Board of Educa-
tiom, 706 F.2d 757 (6th Cir. 1983) (Oliver II) (decided

3The 8.3 percent figure appears in the affidavit of
Susan Diebold, one of the plaintiffs. The other figures ap-
pear in the affivadit of Jane I. Phelps, custodian of employ-
ment and student records and coordinator of personnel
operations for the Jackson Public Schools.
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after Judge Joiner’s opinion in this case), requires our re-
versal of the Distriet Court’s opinion.

We do not believe that Oliver I7 controls this case.
The school board (and the bargaining representative of
the teachers) have a legitimate interest in curing the past
racial isolation of black teachers in the school system con-
cerned. No undue stigma attaches in the instant case. We
recognize that on the record before us, at least one white
school teacher, presumably entirely innocent of any racial
discrimination, has suffered by being displaced by the
plan which plaintiffs attack here. The Supreme Court has,
however, previously recognized that “[w]hen effectuating
a limited and properly-tailored remedy to cure the effects
of prior diserimination, such a ‘sharing of the burden’ by
innocent parties is not impermissible.” Fullilove v. Klute-
wick, 448 U.S. 448, 484, 100 S.Ct. 2758, 2778, 65 L.Kd.2d
902 (1980) (opinion of Burger, C.J.).

This court’s recent epinion in Bration v. City of De-
troit, 704 I".2d 878 (6th Cir. 1983), cert. denied, — U.S. —,
104 S.Ct. 703, 79 L.Ed.2d 168 (1984), reaffirming our ear-
lier decision in Detroit Police Officers’ Association wv.
Young, 608 F.2d 671 (6th Cir. 1979), cert. denied, 4562 U.S.
938, 101 8.Ct. 3079, 69 I.Ed.2d 951 (1981), supports and
strengthens the result reached by Judge Joiner.

As was true in the two cases cited above, in our instant
case the Board of Hducation and its bargaining agent had
a legitimate interest in the remedial plan which was joint-
ly adopted. Here the school board’s interests in eliminat-
ing historic diserimination, promoting racial harmony in
the community and providing role models for minority
students are among the justifications available to support
the layoff provisions.
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Finally, the district judge appropriately held that
there was no basis for the exercise of pendent jurisdiction
over appellants’ state claims upon dismissal of the fed-
eral cause of action. United Mine Workers v. Gibbs, 383
U.S. 715, 726, 86 S.Ct. 1130, 1139, 16 L.Ed.2d 218 (1966).

In this case a local school board and its teacher bar-
galning representative have adopted a protective collec-
tive bargaining contract containing a provision as to teach-
ers in racial minority status. They have done so voluntar-
ily to cure faculty racial imbalance and as a matter of
educational policy. We believe that it is within the power
and authority of the parties to this agreement so to do, and
that their action is in no respect in violation of the United
States Constitution or federal law.

The Supreme -Court of the United States has just de-
cided Firefighters Local Union No. 1784 v. Stotts, — U.S.
—, 104 S.Ct. 2576, 81 1.Ed.2d 483 (1984), and we have con-
sidered the possible impact of this decision upon our in-
stant appeal. We conclude that Stotis does not require any
revision or change of result in the opinion above. The af-
firmative action plan involved in our instant case was not
the product of ‘any court order. It resulted from voluntary
decisions in the collective bargaining process befween the
school board and the bargaining agent for the teachers.
We do not read Stotis as barring this form of affirmative
action.

The majority opinion in Stotis specifically declined to
decide the issue with which we are confronted. It said:

Finally, the Court of Appeals was of the view that
the District Court ordered no more than that which
the City unilaterally could have done by way of adopt-
ing an affirmative action program. Whether the City,
a public employer, could have taken this course with-
out violating the law is an issue we need not decide.
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The fact is that in this case the City took no such
action and that the modification of the decree was
imposed over its objection.

— U.S. at —, 104 S.Ct. at 2590. (footnote omitted).

Nor does the Stotts case overrule United Steelworkers
v. Weber, 443 U.S. 193 (1979). This prior Supreme Court
decision was relied upon by the District Court in this
case. In United Steelworkers v. Weber, the Supreme Court
declined to “condemn all private, voluntary, race-consci-
ous affirmative action plans.” 443 U.S. at 208, 99 S.Ct. at
2729,

It may be appropriate to point out in this context that
the collective bargaining contract containing the disputed
- layoff provision was adopted in 1972. The full provisions
which bear on our present discussion are as follows:

ARTICLE VILD.1. The Board and the Association,
in recognition of the desirahility of multi-ethnic rep-
resentation on the teaching faculty, hereby declare
a policy of actively seeking minority group person-
nel. For the purposes of this contract, minority
group personnel will be defined as those employees
who are Black, American Indian, Oriental, or of
Spanish descendancy. The goal of such polwy shail
be to have at least the same percentage of minority
racici representation on each individual staff as s
represented by the student population of the Jack-
son Public Schools.

ARTICLE VILD.2. In order that this goal be expedi-
tiously met, it is agreed that, for vacancies in school
buildings in which this goal has not heen met, the
Board will actively seek, recruit, and hire qualified
minority teachers for such vacancies. The Board
will annually review each individual staff to ensure
proper minority representation.

ARTICLE XILB.1. In the event that it becomes nec-
cessary to reduce the nmumber of teachers threugh
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layoff from employment by the Board, teachers

with the most seniority in the distriet shall be re-

tained, except that at no time will there be a greater

percemtage of minority personnel laid off than the

current percentage of minority personmel employed

at the time of the layoff. In no event will the num-

ber given notice of possible layoff be greater than

the number of positions to be eliminated. Each

teacher so affected will he called back in reverse

order for positions for which he is certified main-
taining the above minority halance.

The contract centaining these provisions, is “a volun-

tary, race-conscious affirmative action plan” It was

adopted by a majority vote of the Jackson Teachers Asso-

ciation as well as by the Jackson Board of Fducation.

Judge Wellford’s conecurring opinion conecludes “I
would Arrirm the decision that this voluntary affirmative
action layoff system, subjected to collective hargaining
safeguards, was sufficient to meet the challenge present-
ed by plaintiffs.” This is a good summary of this majority
opinion’s rationale as well as that of Judge Wellford’s
concurrence. The majority opinion is not, however intend-
ed, as Judge Wellford seems to imply, to overrule Oliver
v. Kalamazoo Board of Education, 706 F.2d 757 (6th Cir.
1983), either directly or sub silentio. The agreement which
the School Board and the Jackson Teachers Association
(set out in full on pages 7 and 8 of this opinion) was vol-
untarily entered into by the Jackson Board of Education
and the Jackson Teachers’ union. Neither Judge Joiner
nor this court has held that its adoption was constitutional-
ly mandcted. This opinion does imply that that agreement
is constitutionally permissible. It is also a collective bar-
gaining contract enforceable as a voluntary affirmative
action plan designed to remedy past obvious race diserim-
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ination and to meet the practical problems posed by racial
tensions engendered by that history.

‘What this court ruled in the Kalamazoo case was that
the Distriet Court did not have the constitutional author-
ity to design and order the remedy of a 20% hiring quota
for black teachers disregarding the contractual and legal
seniority and tenure rights of white teachers who would
be displaced. In this regard, it seems to have anticipated
the opinion of the majority of the Supreme Court in Fire-
fighters Local Union No. 1784 v. Stotts, — U.S. —, 104
S.Ct. 2576, 81 L.Ed.2d 483 (1984).

The prineiple involved in hoth cases seems to be that
voluntary affirmative action plans contracted hetween the
parties are easier to defend in the courts than those man-
dated ab initio by federal trial courts. '

The judgment of the Distriet Court is affirmed.
Wellford, Circuit Judge, concurring.

I concur in the result reached in this case, but I write
separately in an effort to address an issue which the ma-
jority expressly refuses to answer. See supra note 1.

Judge Edwards has cited at length from the decision
of the trial judge, and has agreed with and adopted Judge
Joiner’s coneclusions. My problem with this determination
is that Judge Joiner expressly relied upon Oliver v. Kala-
mazoo Board of Education, 498 F.Supp. 732 (W.D. Mich.
1980), in stating a proposition essential to his decision:

[I1n the setting of this case, it is appropriate to com-
pare the percentage of minority teachers to the per-
centage of minority students in the student body, ra-
ther than with the percentage of minorities in the
relevant labor market. It is appropriate because
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teaching is more than just a job. Teachers are role-
models for their students. More specifically, minority
teachers are role-models for minority students. This
is vitally important because societal diserimination
has often deprived minority children of other role-
models. See, Oliver v. Kalamazoo Board of Education,
498 F.Supp. 732, 748 (W.D.Mich. 1980) (“faculty ought
to begin to approximate the percentage of minority
students in the district”).

Waygant v. Jackson Board of Education, 546 F'. Supp. 1195,

1201 (E.D. Mich. 1982).

This court, however, reversed the trial court in Olizer.
In doing so it was made clear that comparing the percent-
age of minority teachers to the percentage of minority
students and then requiring a minority quota of teachers
based on the latter proportion was not only %ot constitu-
tionally mandated, it was inappropriate under the eircum-
stances because the court had ignored the practicalities of
the situation in the school district.  Oliver v. Kalamazoo
Board of Education, 706 F.2d 757, 762 (6th Cir. 1983). See
also International Brotherhood of Teamsters v. United
States, 431 U.S. 324, 375, 97 S.Ct. 1843, 1874, 52 L.Ed.2d
396 (1977) (court should take practicalities into account
in devising remedies under Title VII and in any equitable
decree.)

This court, moreover, in reversing the trial court in
the Oliver case, stated:

In most school desegregation cases, as in this one, see
498 F.Supp. at 746, 751, the constitutional rights to
be vindicated are those of the students, not of the
teachers or potential teachers. The students, however,
do not have a comstitutional right to attend a school
with a teaching staff of amy particular racial composi-
tion. See Fort Bend Independent School District v.
City of Stafford, 651 F.2d 1133 (5th Cir. 1981) (hold-

]
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ing that the percentage of minority faculty need not
approximate the percentage of minority students). Ra-
ther, with respect to the teaching staff, all that the
students are entitled to 1s the “sustained good faith
effort to recruit minority faculty members so as to
remedy the effects of any past diseriminatory prac-
tices.” Id. at 1140.

706 F.2d at 762 (footnote omitted) (emphasis added).

This court, then, in citing with approval Fort Bend
Independent School District v. City of Stafford, 651 F.2d
1133, (5th Cir. 1981), a case decided after the district court
decision in Olwer, held that there is no constitutional right
to attend a school with a minority teaclier ratio the same
as the minority ratioc of students. So long as the school
district, over a period of vears, had voluntarily hired mi-
nority teachers without evidence of discrimination, it was
erroncous to impose a quota system utilizing the minority
student ratio as the minimum quota for minority teachers.
Oliver, 706 F.2d at 763. The court, rather, advised:

But, generally, the wiser approach is a more flexible
affirmative action program rather than a hiring quo-
ta. Cf. Unwersity of California v. Bakke, 438 U.S.
265, 98 S.Ct. 2733, 57 L.IEd.2d 750 (1978) (affirmative
action admission programs of educational institutions

may take race into account, but racial quotas are pro-
hibited).

Id. at 763.

Had the plaintiffs in this case presented data as to
the percentage of qualified minority teachers in the rele-
vant labor market to show that defendant Board’s hiring
of black teachers over a number of years had equaled that
figure, I believe this court may well have been required
to reverse under the rationale of Oliver. For example,
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had defendant shown that from 1969 to 1972 the qualified
minority teacher ratio in the relevant market was 10%
and that 16% of its teachers hired were a minority, the
rationale of Oliver would have brought the contract pro-

vision at issue into very serious question. See United
Steelworkers v. Weber, 443 U.S. 193, 209, 99 8.Ct. 2721,

2730, 61 L.Jd.2d 480 (1979), (Court indicated that a show-

ing of “conspicuous racial imbalance” was required). 1t
is a close case, moreover, as to whether the data which was
presented was sufficient under Oliver standards.!

The case relied upon by the trial judge and the panel
majority, Detroit Police Ass’n v. Young, 608 F.2d 671 (6th
Cir. 1979), cert. dented, 452 U.S. 938, 101 S.Ct. 3079, 69
L.Ed.2d 951 (1981), based its decision upon a comparison
of hiring of minorities and the Detroit SMSA labor mar-
ket ratio of eligible minorities in the Detroit Police Force.
Thus, Young utilized an available, reasonable labor base
of eligible minority workers, not the general population of
the city served by the police force. The metropolitan labor
market should be the “proper comparison.” See Young,
608 F.2d at 688, and Hazelwood School District v. United
States, 433 U.8. 299, 308, 97 S.Ct. 2736, 2743, 53 L.Ed.2d
768 (1977).

There can be no doubt, in light of the T'eamsters
case, that the District Court’s comparison of Hazel-
wood’s teacher work force to its student population

fundamentally misconceived the role of statistics in
employment discrimination cases. The Court of Ap-

Judge Joiner conceded that from 1968-1969 to 1971-1972
the ratio of black minority teaching staff rose from 3.9% to
between 8.3% and 8.8% in the Jackson School District. In
Oliver, the minority ratio, of teachers in the Kalamazoo School
District rose from 6.5% to 11.5% between 1970-1971 and March,
1979.
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peals was correct in the view that a proper comparison
was between the racial composition of Hazelwood’s
teaching staff and the racial composition of the quali-
fied public school teacher population in the relevant
labor market. See Teamsters, supra, [431 U.8.] at
337-338, and n.17 [97 S.Ct. at 1855-1856 and n.17]. The
percentage of Negroes on Hazelwood’s teachmg staff
in 1972-1973 was 1. 4% [431 U.S.] and in 1973-1974 it
was 1.8%. By contrast, the percentage of qualified
Negro teachers in the area was, according to the 1970
census, at least 5.7%.
Hazelwood School District, 433 U.S. at 308, 97 S.Ct. at
2741-42 (footnotes omitted). Underrepresentation, then,
of minority teachers as found by Judge Joiner based on a
student minority ratio was simply improper under Oliver
and Haezelwood; Bratton v. City of Detroit, 704 F.2d 878
(6th Cir.), vacated i part on rel'g, 712 F.2d 222 (1983),
cert. denied, — U.S. —, 104 S.Ct. 703, 79 L.Ed.2d 168, rel’g
denmied, — U.S. —, 104 S.Ct. 1431, 79 1.Ed.2d 754 (1984),
was decided prior to our decision in Oliver and cannot
override Hazelwood on this issue.

I would ArrirMm the decision that this voluntary affirm-
ative action layoff system, subjected to collective bargain-

ing safeguards, was sufficient to meet the challenge pre-

sented by plaintiffs.

I concur with the majority that there was no basis for
the exercise of pendent jurisdiction under United Mine
Workers v. Gibbs, 383 U.S. 715, 726, 86 8.Ct. 1130, 1139,
16 L.Ed.2d 218 (1966).
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Wendy WYGANT, et al., Plaintiffs,
V.

JACKSON BOARD OF EDUCATION,
et al., Defendants.

Civ. A. No. 81-60156.

United States District Court,
E. D. Michigan, S. D.

Sept. 7, 1982.

MEMORANDUM OPINION AND ORDER

JOINER, District Judge.

This action is brought by nineteen (19) non-minority
school teachers employed by the Jackson Board of Edueca-
tion. Plaintiffs assert various constitutional and statutory
claims against the defendants, the Jackson Board of Edu-
cation and its individual members. The case is now before
the court on cross-motions for summary judgment. For
the reasons given below, defendants’ motion is granted
and plaintiffs’ motion is denied.

FACTS

The roots of this case reach nearly thirty (30) years
into the past. It will be helpful, in coming to grips with
the problems posed by this case, to review that past. The
following statement of facts is adapted from defendants’
brief and is not disputed by the plaintiffs.

Before 1953, no black teachers were employed by the
Jackson Public Schools. In that year, the first black school
teacher was hired. She was one of sixty-one (61) new
hires for the 1953-54 school year. By 1961, ten (10) teach-

B Iy




21a

ers on the staff of 515 were minorities for a minority to
majority ratio of 1.8 percent.

By 1969, black students constituted 15.2 percent of the
total student population, while black teachers constitnted
on 3.9 percent of the total teaching staff. It appears that
only in 1969 did the Jackson School Distriet seriously turn
its attention to the problem of underrepresentation of mi-
norities on the faculty.

In Octoher, 1969, the Superintendent’s Professional
Staff Ad Hoe Committee recommended that each of Jack-
son’s 22 elementary schools include at least two minority
faculty members within one year. The Executive Secretary
of the Jackson Education Association (JEA) was a mem-
ber of that committee.! Since only three of the 22 clemen-
tary schools then had at least two minority faculty mem-
hers, implementation of the Committee’s recommendation
would have required the School Board to hire 40 new mi-
nority teachers within one year. The Committee’s recom-
mendation was rejected.

Over the next two years, a Citizens School’s Advisory
Committee, and a Professional Council made up of school
administrators and representatives of JEA, studied the
problem. By November, 1971, 15.9 percent of the student
body was minority, while only 8.3-8.5 percent of the faculty
was minority. At that time, the collective bargaining agree-
ment between JEA and the Board of Fducation mandated
that layoffs be imposed on a straight seniority basis. That
is, the last hired were the first to be fired.

1. JEA has served as the collective bargaining representative
for all Jackson school teachers since 1966.
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In January, 1972, the Minority Affairs Office of the
Jackson Public Schools solicited the views of all teachers
on the district’s layoff policy. Ninety-six (96) percent of
the teachers expressed a preference for the straight sen-
lority system and opposed a system that would freeze mi-
nority layoffs. In this atmosphere, contract negotiations
were commenced in the spring, 1972,

In retrospect, 1972 appears to have been a critical
year for the Jackson School District. In February, race
tensions boiled over and violence broke out at the Jackson
High School. In the spring, a tentative agreement was
reached by JEA and the Board of Education on a new con-
tract, a contract which included increased protection from
layoffs for newly hired minority teachers. In September,
- the teachers returned to work, even though the collective
hargaining agreement had not vet been ratified. In the
late fall, the teachers struck for a short period of time.
Finally, in late fall, the contract for the 1972-73 school
vear was ratified.

The relevant provisions of that contract have been
continued through to the contract challenged in this action
and read as follows:

ARTICLE VILD.1. The Board and the Association,
in recognition of the desirability of multi-ethnic rep-
resentation on the teaching faculty, hereby declare
a policy of actively seeking minority group person-
nel. For the purposes of this contract, minority
group personnel will be defined as those employees
who are Black, American Indian, Oriental, or of
Spanish descendancy. The goal of such policy shall
be to have at least the same percentage of minority
racial representation on each individual staff as is
represented by the student population of the Jack-
son Public Schools. (Emphasis added).
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ARTICLE VILD.2. In order that this goal be expedi-
tiously met, it is agreed that, for vacancies in school
buildings in which this goal has not been met, the
Board will actively seek, recruit, and hire qualified
minority teachers for such vacancies. The Board
will annually review each individual staff to ensure
proper minority representation.

ARTICLE XIL.B.. In the event that it becomes nec-
essary to reduce the number of teachers threugh
layoff from employment hy the Board, teachers
with the most seniority in the distriet shall be re-
tained, except that at no time will there be a greater
percentage of minority personnel laid off than the
current percentage of minority personnel employed
at the time of the layoff. In no event will the num-
ber given notice of possible lavoff he greater than
the number of positions to he eliminated. Fach
teacher so affected will be called hack in reverse
order for positions for which he is certificated main-
taining the above minority balance. (Emphasis
added).

In spring, 1973, layoffs were required and the con-
tract language was followed. However, in spring, 1974,
the School Board ignored the language of the contract in

imposing layoffs. It retained tenured teachers and failed

to maintain the percentage of minority personnel which
existed at the time of the layoff. As a result, a group of
minority teachers sued in federal distriet court. Judge
DeMascio of the Bastern District of Michigan retained the
civil rights claims but remanded the breach of contract
claims to Jackson County Circuit Court.

In Jackson Education Association v. Board of Edu-
cation of J ackson Public Schools, No. 77-0011484 CZ (Jack-
son County Cir. Ct., 1979), Judge Britten found that Art.
XIL.B.1. of the contract did not violate Title VII of the
Civil Rights Act of 1964 or the Fourteenth Amendment.
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Chastened, the Board apparently adhered to the let-
ter of the contract when layoffs were next required. That
course of action led to this lawsuit.

One group of plaintiffs—Wygant, Lamm, Krenkel,
Osage, Smith, Diebold, Brzezinski, Crecine, Holton and
Zaski—allege that on April 7, 1981, they were notified that
they would be terminated for the 1981-82 school year and
possibly indefinitely. They allege that they have been
displaced by minority feachers or by the effects of the
minority retention provisions of the collective bargaining
agreement.

A second group of plaintiffs—Bluhm, Burnette, Stas-
ka, Kiesel, Janke, Verhoeven, Maynard and Odell—chal-
lenge layoffs which occurred much earlier. They allege
that they were displaced by minority teachers with less
seniority for various periods of time during the 1976-77
school year.

The plaintiff Ruth Ann Anderson is named in the
caption to the complaint, but is not again mentioned. Pre-
sumably she belongs to one of the two groups described
above, and she will be so treated.

Plaintiffs have challenged their layoffs on a variety
of statutory and constitutional theories:

1. Equal Protection, U.S.Const. amend. X1V, § 1.

2. Title VII of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000e et seq.

42 U.8.C. § 1981,
4. 42 U.S.C. §1983.
5. 42 U.S.C. §1985.

s ‘" “:'.m;“ e S
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6. KEqual Protection, Mich.Const, art. I, § 2.

7. Elliott-Larsen Civil Rights Aet, M.C.I..A. § 37.2101
et seq.

8. Teachers’ Tenure Act, M.C.L.A. § 38.71 et seq.

9. Fair Employment Practices Act, M.C.L.A. § 423.-
301 et seq.’

The defendants have moved for summary judgment on
or dismissal of all these claims on various grounds. Plain-
tiffs have countered with their own summary judgment
motion. The parties are agreed that the relevant facts
are not in dispute. Therefore, the various motions and
countermotions will be addressed and ruled-on point by
point.

DISCUSSION
1. Equal Protection, U.S.Const. amend. XIV, § 1.

a. Prior Judicial Finding of Past Iimployer Discrimina-
tion as Prerequisite to Adoption of Affirmative Ae-
tion Plan

Plaintiffs argue first that they are entitled to swmmn-
wmary judgment because an employer and a union cannot
lawfully negotiate a voluntary affirmative action plan
which gives preferertial treatnient to minorities, where
there has been no judicial finding of past employer dis-
crimination. Stated in other words, plaintiffs argue that
societal diserimination, as opposed to identifiable em-

2. The Fair Employment Practices Act was repealed by Mich.
P.A.1976, No. 453, § 804 (Eff. March 31, 1977). It has largely
been replaced by the Elliott Larsen Civil Rights Act, M.C.LA.
§ 37.2101 et seq. It is not a proper basis for this lawsuit and
will not be considered further in this opinion.
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ployer diserimination, is not a lewful basis for the adop-
tion of a voluntary affirmative action plan.

United Steelworkers of America v. Weber, 443 U.S.
193, 99 S.Ct. 2721, 61 L.EEd.2d 480 (1979) held that Title
VII does not prohibit a private employer from voluntarily
adopting an affirmative action plan “to eliminate con-
spicuous racial imbalance in traditionally segregated job
categories.” 443 U.S. at 209, 99 S.Ct. at 2730. In Weber,
there was no judicial finding that the private employer,
Kaiser Aluminum, had ever engaged in race discrimina-
tion. However, Kaiser’s work force statistics for the years
prior to the adoption of the affirmative action plan poiat-
ed up gross disparities between the number of blacks em-
ployed by Kaiser and the number of blacks in the relevant
labor market. Thus, Weber stands for the proposition
that Title VII does not require a judicial finding of em-
plover diserimination before a private sector employer
nmay adopt an affirmative action plan.

Detroit Police Officers’ Association v. Young, 608
F.2d 671 (6th Cir. 1979), cert. denied, 452 U.S. 938, 101
S.Ct. 3079, 69 L.Ed.2d 951 (1981), extended this particular
holding of Weber to public sector employers and to al-
leged Constitutional violations.

In Young, the Detroit Police Department, after an
internal determination that blacks were underrepresented
in the department, voluntarily adopted an affirmative ac-
tion program which promoted black patrolmen to sergeant
ahead of white patrolmen who were higher on the eligi-
bility list. The white officers challenged the affirmative
promotion plan on Title VII and Equal Protection grounds.
The Sixth Circuit relied on Weber to hold that the internal
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determination of racial disparities justified the voluntary
plan, even though there had been no prior judicial deter-
mination of race discrimination.

[D]iscriminatory acts which might not give rise to
legal liahility may nonetheless be sufficient to justify
a voluntary remedial affirmative action plan. . . As
Justice Blackmun noted in his concurring opinion in
Weber, a preferential hiring plan which seeks to al-
leviate an imbalance caused by traditional practices
: of job segregation is a reasonable voluntary response
: “whether or mnot a court, on these facts, could order
the same step as a remedy” . .. Under Weber, the
district court’s holding that “quota relief, when fagh-
ioned by the emplovel without the assistance and
direction of the court, is not permitted . . ..can-
not stand as a matter of law. 608 F.2d at 689 90

Having thus held on the Title VII claim, the Young

court applied the same principle to the Constitutional
challenge.

It was also error to require that there be judic! sl

determination of past diserimination for a state to

undertake a race-conscious remedy, as stated by the
,‘ district court. This requirement would be “self-de-
i feating” and would “severely undermine” voluntary
1 remedial efforts. [Citing Regents of the University
of Califormia v. Bakke, 438 U.S. 265, 364, 98 S.Ct.
2733, 2785, 57 I.Ed.2d 750 (1978) 1.

[1] Thus, it appears that plaintiffs’ vontention that
the affirmative action plan at issue here cannot stand be-
cause there has been no prior judicial determination that
the defendants engaged in racial discrimination, is with-
out merit. Plaintiffs’ motion for summary judgment on
this ground is denied.
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h. Constitutionality of Affirmative
Action Plan

Having determined that a judicial finding that de-
fendants engaged in race diserimination is not a prerequi-
site to adoption of the affirmative action at issue here,
the court must still determine whether the plan is one
permitted by the Constitution.

As an initial matter, there must be some evidence
that minority teachers have mnot enjoyed the same repre-
sentation on the faculty of the Jackson Public Schools
as have white teachers. Justice Brennan, for the majority
in Weber, adhered closely to the facts of that case and
framed this requirement in terms of “conspicuous racial
imbalance in traditionally segregated job categories.” 443
U.S. at 209, 99 S.Ct. at 2730. Justice Blackmun, in concur-
rence in Weber, held out for an *arguable violation” stan-
dard. In other words, employers and unions which had
committed “arguable violations” of Title VII would be
free to adopt voluntary affirmative action plans without
fear of Title VIT liabhility to whites.

For purposes of the Equal Protection clause of the
Coustitution, the Young court stated this requirement as
follows: “whether ‘there is a sound hasis for concluding
that minority underrepresentation is substantial and chron-
ic, and that the handicap of past diserimination is imped-
ing access [and promotion] of minorities. . . ” (08 I.2d
at 694. The standard was adopted directly from the opin-
ion of Justices Bremnan, White, Marshall and Blackmun
in Bakke.

The Young court expressly held that:

[I1t was error to require proof that the persons re-
ceiving the preferential treatment had been individ-
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ually subjected to discrimination, for “it is enough

that each recipient is within a general class of per-

sons likely to have been the vietims of diserimination.”

608 F.2d at 694.

The reason for this requirement is to permit the court
to determine that the purpose of the affirmative action
plan is legitimate. Valentine v. Smith, 6564 F.2d 503, 508
(8th Cir.), cert. demied, — U.8. —, 102 S.Ct. 972, 71 L.Ed.
2d 111 (1981).

The requirement of some showing of previous under-
representation of minorities must, of course, be adopted
to the facts and circumstances of the particular case. In
both TWeber and Young it was appropriate, when search-
ing for evidence of past diserimination, to compare the
percentage of blacks in the employer’s work force with
the percentage of blacks in the relevant labor pool. For
example, ‘prior to the adoption of the affirmative action
plan challenged in Weber, 1.83 percent of Kaiser-Alum-
inmm’s skilled workers were black while the relevant work
force was 39 percent black. 443 U.S. at 198-99, 99 S.Ct. at
2724. - -

However, in the setting of this case, it is appropriate
to compare the percentage of minority teachers to the
percentage of minority students in the student hody, ra-
ther than with the percentage of minorities in the relevant
labor market. It is appropriate because teaching is more
than just a job. Teachers are role-models for their stu-
dents. More specifically, minority teachers are role-models
for minority students. This is vitally important because
socletal diserimination has often deprived minority chil-
dren of other role-models. See, Oliver v. Kalamazoo Board
of Education, 498 F.Supp. 732, 748 (W.D.Mich.1980) (“fac-
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ulty ought to begin to approximate the percentage of mi-
nority students in the distriet”).

[2] Because of this one vitally important aspect of
the teaching profession, the court holds that in applying
the Young “substantial underrepresentation” standard, it
may compare the percentage of minority faculty with the
percentage of minorities in the student body, rather than
with the percentage of minorities in the relevant labor
pool.

Applying this standard, it is clear that minority teach-
ers were “substantially” and “chronically” underrepresent-
ed on the Jackson School Distriet faculty in the years
preceding the adoption of the affirmative action plan. In
1953, there were no black teachers and by 1961, only 1.8
percent of the faculty was black. The court has not been
provided with figures establishing the percentage of black
students in the Jackson School Distriet during these years.

[3] However, by the school year 1968-G9, black stu-
dents made up 15.2 percent of the total student population,
while black faculty members constituted only 3.9 percent
of the total teaching staff. While the percentage of mi-
nority students rem:ained relatively constant (15.9 per-
cent in 1971), the percentage of minority faculty members
inereased, but only to 5.5 percent in 1970-71 and 8.3-8.8
percent in 1971-723 These findings were made by the
school board and the court holds that the school bLoard
was competent to make such findings. Regents of Univer-

3. The 8.3 percent figure appears in the affidavit of Susan
Diebold, one of the plaintiffs. The other figures appear in the
affidavit of Jane I. Phelps, custodian of employment and student
records and coordinator of personnel operations for the Jackson
Public Schools.
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sity of California v. Bakke, supra, 438 U.S. at 363-64, 98
S.Ct. at 2785; see also, McDaniel v. Barresi, 402 U.S. 39,
91 S.Ct. 1287, 28 L.Ed.2d 582 (1971); Swann v. Charlotie-
Mecklenburg Board of Education, 402 U.S, 1, 91 S.Ct.
1267, 28 1.Ed.2d 554 (1971).

[4] The court finds that this is ‘“substantial” and
“chronic” underrepresentation within the meaning of
Young. Thus, the Fourteenth Amendment would permit
the Jackson School Beard and the Jackson Education As-
sociation to voluntarily adopt, through collective bargain-
ing negotiations, an affirmative action plan to protect
minority teachers from the effects of layoffs.

The objective of this affirmative action plan to rem-
edy past “substantial” and “chronic” underrepresentation
of minority teachers on the Jackson School District fac-
ulty is plainly constitutional. Talenrtine v. Smith, supra,
at 509. Therefore, the only remaining question is whether
the means adopted by the Jackson School Board to achieve
its objective are constitutional.

[6] The test is one of reasonableness. Detroit Police

Officers’ Association v. Young, supra, at 694, 696. The

reasonableness test asks whether the affirmative action
plan is “substantially related” to the ohjectives of rem-
edying past diserimination and correcting “substantial”
and “chronic” underrepresentation. Id. at 696; Valentine
v, Smith, supra, at 510; U.S. v. City of Miami, 614 F.2d
1322, 1338-40 (565th Cir. 1980). See also, Regents of the
Uniwversity of California v. Bekke, supra, 438 U.S. at 359,
98 S.Ct. at 2783, Fullilove v. Klutznick, 448 U.S. 448, 482-
92, 100 S.Ct. 2758, 2776-2782, 65 L.Ed.2d 902 (1980).

[6] The court finds that the affirmative action lay-
off provisions of the collectively-bargained contract be-



32a

tween the defendants and JEA are substantially related
to constitutional objectives. Therefore, the plan is con-
stitutional.

First, the plan is designed to either 1) retain a suf-
ficient number of minority teachers so that the racial
composition of the Jackson School Distriet faculty will
roughly approximate tu.. of the student body, or 2) if that
ratio has not yet been achieved, then at least to prevent
a reduction in the minority to majority ratio. See, Valen-
tine v. Smith, supra, at 510-11; United Steelworkers wv.
Weber, supra, at 208, 99 S.Ct. at 2729; Detroit Police Of-
ficers’ Association v. Young, supre, at 696. In practice,
the affirmative action layoff provision prevents the loss
of minority hiring gains, which is an express policy and
goal of the contract. Art. VIL.D.2. Clearly, the Board
could and did act to increase the number of minority teach-
ers. The layoff provision simply operates to implement
that policy. The layoff provision does not require that the
percentage of minority teachers retained equal or approxi-
mate the percentage of minorities in the student body.
Rather, it seeks only to prevent the loss in minority hir-
ing gains achieved through operation of the Board’s af-
firmative hiring poliey.

Second there is no suggestion that the affirmative
action Iayoff provision is anything more than a temporary
measure. United Steelworkers v. Weber, supra, at 208, 99
S.Ct. at 2729; Valentine v. Smaith, supra, at 510-11. TIn
fact, the layoff provisions are part of a collectively-bar-
gained contract of limited duration. These provisions,
presumably like all other provisions in the contract, are
subject to change whenever the contract is renegotiated.
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Third, the layoff provisions do not require the reten-
tion of unqualified teachers. Valemtine v. Swmith, supra,
at 510-11. A layoff provision, by definition, applies only
to those previously hired and, presumably, previously
found qualified.

Fourth, the layoff provision does not require the lay-
off of all white teachers or otherwise unnecessarily or
invidiously trammel their interests. Valentine v. Smith,
supra, at 510-11; United Steelworkers v. Weber, supra, at
208, 99 S.Ct. at 2729. Clearly, an affirmative action plan
is not invalid merely because some innocent persons bear
the brunt of the racial preference. Fullilove v. Klutznick,
supra, at 484, 100 S.Ct. at 2777; Valentine v. Smith, supra
at 511. Here, no white teacher is stigmatized by operation
of the layoff provision. Layoffs are usually required either
because a school district is financially strapped, or because
student enrollment has declined. Layoffs of the sort con-
templated by Art. XILB.1. of the contract are not related
to merit.

Furthermore, Art. XTI.B.1. does not oust white teach-
ers and replace them with new minority hires, nor does
it absolutely bar laid off white teachers from ever again
working for the Jackson School District. See United Steel-
workers v. Weber, supra, at 208, 99 S.Ct. at 2729.

Finally, it is undeniable that the contraect, and thus the
challenged layoff provision, was collectively bargained. It
is difficult for the court to conceive how a plan which has
been voluntarily adopted by the membership of the JEA
can invidiously trammel the interests of white teachers,
a majority of the JHEA.
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In light of all these considerations, the court con-
cludes that Art. XIL.B.1. is substantially related to ad-
mittedly proper objectives and that, therefore, the affirma-
tive action layoff provision is constitutional.

2. Title VII of Civil Rights Act of 1964, 42 U.S.C.
§ 2000e et seq.

Defendants contend that plaintiffs’ Title VII eclaims
should be dismissed because plaintiffs have not complied
with administrative prerequisites. Specifically, defend-
ants argue that plaintiffs have not produced the required
notice of right-to-sue from the Equal Employment Oppor-
tunity Cormmission (EEOC).

[7] A Title VII action may not he filed in the dis-
trict court unless the plaintiff has first filed an admin-
istrative charge with the EEOC. 42 U.S.C. § 2000e-5(f) (1).
Ordinarily, a plaintiff demonstrates compliance with this
requirement by securing and producing a notice of right-
to-sue from the EEOC. This requirenient is jurisdictional
and may not be waived. Foreman v. General Motors Corp.,
473 F.Supp. 166 (E.D.Mich.1979).

[8] Since the plaintiffs have neither produced a no-
tice of right-to-sue from the EEOC, nor otherwise alleged
that the administrative prerequisites of Title VII have
been fulfilled, all Title VII claims must be dismissed for
lack of jurisdiction. Fed.R.Civ.P. 12(b)(1). '

3. §1981, § 1983, §1985

It follows from the court’s holding as to plaintiffs’
Equal Protection claims, that the defendants must also be
granted summary judgment on plaintiffs’ § 1981, § 1983
and § 1985 claims.
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[9] Section 1981 forbids with some specificity, what
the Constitution forbids gemeraily. Detroit Police Offi-
cers’ Association V. Young, supra, «t 692. It also permits
what the Constitntion permits. Id. at 692. Therefore, an
affirmative action plan of a governmental employer that
passes constitutional muster does not violate §$1981. Id.;
Valentine v. Smith, supra, at 512. NSince the court has al-
ready determined that the affirmative action plan did not
violate the Kqual Protection clause of the Constitution,
plaintiffs’ § 1981 claims must be dismissed.

[10] The same is true of plaintiffs’ § 1983 claims.
Section 1983 provides a remedy for any person deprived
under color of law of “any rights, privileges, or immuni-
ties secured by the Constitution and laws.” The only con-
ceivable right, privilege or immunity that plaintiffs could
have been deprived of was their Constitutional right to
equal protection of the laws. However, the court has held
that the affirmative action plan at issue did not deprive
them of that right. Therefore, defendants are entitled to
summary judgment on plaintiffs’ § 1983 claims.

[11] Plaintiffs have not specified which subsection
of §1985 they are suing under. However, the court as-
sumes the plaintiffs are suing under § 1985(3) which pro-
vides a remedy for conspiracies to deprive a person or
class of persons “of the equal protection of the laws, or
of equal privileges and immunities under the laws.” Since
the court has already held that plaintiffs have not been
denied their rights to equal protection, it follows that de-
fendants cannot be liable under § 1985(3). Defendants are
entitled to summary judgment on the § 1985 claims.
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[12] Furthermore, even if defendants were not en-
titled to summary judgnient, plaintiffs’ § 1985(3) claims
would have to be dismissed because plaintiffs have failed
to state a claim. Fed.R.Civ.P. 12(b)(6). A “conspiracy”
1s an essential element of a § 1985 claim. Griffin v. Breck-
inridge, 403 U.S. 88, 102, 91 8.Ct. 1790, 1798, 29 L.Ed.2d
338 (1971). Plaintiffs have not alleged that defendants
engaged in a conspiracy.

4. State Constitutional and Statutory Claims

[13] As all plaintiffs’ federal claims have been dis-
missed, there is no basis for the court to assert jurisdiction
over plaintiffs’ state law claims. Therefore, plaintiffs’
claims under the Michigan Constitution, the Elliott-Larsen
Civil Rights Act, and the Teachers’ Tenure Act, must be
dismissed. United Mineworkers v. Gibbs, 383 U.S. 715,
726, 86 S.Ct. 1130, 1138, 16 L.Ed.2d 218 (1966).

So ordered.
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FINDINGS OF FACT AND
CONCLURSIONS OF LAW

The Jackson Education Association, Ine. (Associa-
tion), plaintiff herein, filed this suit on August 30, 1974
for itself and on behalf of Linda Benson and Virginia
Davis, two black school teachers employved by defendant,
the Board of Education of the Jackson Public Schools
(Board). The Association is a labor organization within
the meaning of Michigan’s Public Employment Relations
Act, M.C.L.A. §423.201, et seq., and is the exclusive bar-
gaining agent, see M.C.L.A. § 423.211, for the teachers em-
ployved by the Board. The first count in the complaint filed
by the Association alleges that, on September 7, 1973, the
Association and the Board entered into a collective bar-
gaining agreement effective as of September 1, 1973;
that the employment practices of the Board, prior to the
execution of the collective bargaining agreement, had, inter
alia, the effect of diseriminating against the employment
of minority groups; and that, as a consequence of the al-
leged discriminatory employment practices, the parties
agreed to include the following provision in the collective

‘bargaining agreement:

The Board and the Association, in recognition of the
desirability of multi-ethnic representation on the teach-
ing faculty, hereby declare a policy of actively seek-
ing minority group personnel. For the purposes of
this contract, minority group personnel will be de-
fined as those employees who are black, American In-
dian, Oriental, or of Spanish descendency. The goal
of such policy shall be to have at least the same per-
centage of minority racial representation on cach in-
dividual staff as is represented by the student popu-
lation of the Jackson TPublic Schools. (Axrticle VII,
TE.)
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Count I also alleges that the parties agreed to the follow-
ing provision as part of the proper Jayoff procedure:
In the event that it becomes necessary to reduce the
number of teachers through layoff from employment
by the Board, teachers with the most seniority in the
district shall be retained, except that at no time will
there be a greater percentage of minority personnel
laid off than the current percentage of minority per-
sonniel employed at the time of the layoff. In no event
will the number given notice of possible layoff be
greater than the number of positions to be eliminated.
Bach teacher so affected will be called back in re-
verse order for positions for which he is certificated
maintaining the above minority balance. (Article X1I,
B, subparagraph 1.)
Count I further alleges that, on or about April 8, 1974,
the Board took formal action to lay off seventy-five teach-
ers (pursuant to its estimate that that many teaching posi-
tions had to be eliminated), including plaintiffs Davis and
Benson; that nineteen of the seventy-five teachers origin-
ally laid off were “minority group personnel” within the
meaning of the collective bargaining agreement; that the
Board failed to maintain the proper percentage of minor-
ity group personnel (the proper percentage. pursuant to
Article X1I, paragraph E, was 9.4%, the * percentage of
minority group personnel employed at the time of the
layoff”) because of its decision to retain eleven non-minor-
ity teachers that had achieved tenure status under the
Michigan Teacher Tenure Aet, M.C.L.A. §38.71, et seq.
(the Act), and to lay off eleven minority group teachers
that had not yet achieved tenure under the Act (these
eleven were on probationary status).

The second count of the complaint alleges only that
the Board, in laying off plaintiffs Davis and Benson, vio-

i
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lated Article XII, paragraph B of the collective bargain-
ing agreement, and that as a direct result of this breach,
plaintiffs suffered damages, including the loss of pay.

‘Plaintiffs’ prayer for relief sceks only that the court find

that the Board breached Article XII, paragraph B of the
collective bargaining agreement by failing to maintain the
proper percentage of minority group personnel because
of the layoff of plaintiffs Benson and Davis; that the
court declare Article XII, paragraph B of the collective
bargaining agreement to be not contrary to the provisions
of the Teacher Tenure Act; that the court enjoin the Board
from further violating the provisions of Article XII, para-
graph B, t.e., that the court restrain the Board from laying
off a greater percentage of minority group personnel than
the percentage of minority group versonnel employed at
the time of any future layoff; and that plaintiffs Davis
and Benson' be awarded damages (for expenses incurred
as a result of defendant’s alleged breach of contract), back
pay, reinstatement to their jobs, and “such other relief as
may be just and equitable in the eves of this Court.””

IAll of the minoﬁ'ty group personnel originally laid off in
1974 have been recalled with the exception of plaintiff Benson,
who remains on the Systems Layoff Recail List although she
has found alternative employment for the 1974-76 school years.
Defendant contends that plaintiff Benson resigned her position
to obtain full-time employment elsewhere and that plaintiff
Davis taught in a program that had been abolished.

2The collective bargaining agreement under which this
dispute arose was replaced by a successor agreement on Sep-
tember 1, 1975. The same language relating to layoff pro-
cedures was retained in the successor agreement. See Exhibit
13, Article Xll, paragraph B, and affirmative action language was
added to the existing contract. In the Spring of 1975, the Board
laid off eighteen teachers but, in doing so, the language of the
contract was followed.
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The Board admits all of the averments in the com-
plaint except the allegation that, prior to the making of
the collective bargaining agreement in September 1973, it
had engaged in employment practices diseriminatory to
minority groups, and that such alleged discriminatory am-
ployment practices caused the alleged relative underem-
ployment of minority group personnel. Defendant asserts,
moreover, that its actions in laying off a greater percent-
age of minority group personnel than the total percent-
age of minority group personnel employed at the time of
the layoff were compelled by the provisinns of the Teacher
Tenure Act, so that it could not adhere to the contract lan-
guage which it views as contrary to, and subordinate to,
the laws of the State of Michigan.

The trial of this cause was ordered bifurcated, and
on March 31, 1976, the court held a bench trial on the liabil-
ity issue. Just prior to trial, plaintiff filed an amendment
to pavagraph A of Count I of the complaint’ At trial,
plaintiffs offered the testimony of the Executive Director
of the Association and fifteen exhibits were admitted into
evidence together with certain deposition testimony. At

3Although the proposed amendment was filed on the first
day of trial without leave of the court, we treat it as properly
filed. The amendment seeks to include an allegation that the
court properly has jurisdiction over the action pursuant to
Title VII. As amended, paragraph A of Count | reads:

A. This Court has original jurisdiction of the action
here brought under the provisions of the United States
Code, Title 28, 1343(3) and 1343(4) and under United
States Code, Title 28, 1331, based upon violations of rights
secured by and arising out of statutes (e.g., United States
Code, Title 42, Section 2000d and 2000e-2(a) (1) and (2))
and the Constitution of the United States. The amount

in controversy exceeds the surin or value of ten thousand-

($10,000.00) dollars, exclusive of intetrest and costs.
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the conclusion of the trial, the cause was taken under ad-
visement for preparation of the court’s findings of fact
and conelusions of law. When the court examined the evi-
dence, it questioned its jurisdiction over this canse on its
own motion.* The parties were requested to submit briefs
on that issue and they did so; after much consideration the
court has coneluded that it lacks jurisdiction over the sul-
ject matter of this action.’

In support of their allegations that defendant engaged
in employment practices, prior to the making of the 1972
collective bargaining contract, that resulted in hiring poli-
cies diseriminatory to minority personnel, see Complaint,
Count I, paragraph F, plaintiffs submitted Exhibits 14
and 15. Exhibit 14, supplied by the Board, merely sets
forth the student racial mix and the number of minority
teachers contained in the total teaching faculty.® The evi-
dence further demonstrated that the first black teacher
in the City of Jackson was not hired until 1953. Follow-
ing the 1968-69 academnic year, the Board attempted to in-
crease the percentage of minority teachers, causing the
minority staff ratio to increase from 3.99 to 8.8% over

4The Board did not raise the jurisdictional issue prior to
or during the trial. It addressed itself to the jurisdictional issue
only after the court raised it sua sponte.

SPlaintiffs once again have sought to amend their complaint
in an attempt to confer jurisdiction upon the court. To their
brief on the jurisdictional issue, plaintiffs attached a motion for
leave to amend their complaint to allege a violation of 42
U.S.C. § 1981.

¢Exhibit 15 represents an extension of the data contained
in Exhibit 14. For example, Exhibit 14 sets forth the percentage
of minority students contained in the total student enroliment
together with the percentage of minority teachers employed
by the Board.




the next three years. The Board did not begin to main-
tain student minority ratio statistics until the 1%68-69 aca-
demic year. In 1972, Dr. Lawrence Read, then the super-
intendent of schools, reported the recommendations of the
desegregation subcommittee to the members of the Board.
One of these recommendations suggested that:

. . . the Board of Education direct the school admin-
istration to work towards a teaching staff, in the ele-
mentary schools, that also achieves a racial balance
as close as possible to that of the students with a min-
imum of two black teachers in every school.
It is interesting to note that the evidence also demounstrated
that there were not enough black teachers in the school

system at that time to implement this recommendation.

Plaintiffs argue that the statistical data submitied in
exhibit form sufficiently establish that the Board engaged
in discriminatory hiring practices;’ that these allegations
of racial diserimination in violation of the fourteenth
amendment are sufficient to confer jurisdiction over this
cause upon the court; that, once having established that
this court has jurisdiction pursuant to the fourteenth
amendment, the court has pendent jurisdiction to resolve
their claims that the Board breached the collective bar-
gaining agreement, the sole claims set forth by the com-
plaint. The difficulty with plaintiffs’ argument is that
it assumes that the de facto imbalance disclosed by the

"Plaintiffs admit that when Dr. Lawrence Read became
superintendent, the Board began a real effort to end the racial
imbalance in the student enrollment at each school and in the
teaching staff. Plaintiffs argue, however, that, notwithstanding
the valiant efforts of Dr. Read, the racial imbalance situation has
not been rectified.
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statistical data in and of itself demonstrates a violation
of the fourteenth amendment’s equal protection clause.
This simply is not so. Washington v. Davis, 44 U.S.L.W.
4789 (U.S. June 7, 1976). It is true, however, that statis-
tical evidence may demonstrate that hiring and promo-
tion practices of an employer have a racially differential
impact sufficient to make out a prima facie case under
Title VII. See, e.g., Griggs v. Duke Power Co., 401 U.S.
424, 431 (1971) ; Robwnson v. City of Dallas, 514 F.2d 1271,
1272-73 (5th Cir. 1975).2 The plaintiffs, however, have
-not demonstrated that they fulfilled the jurisdictional pre-
requisites for a Title VII suit—they did not allege or
demoristrate that diserimination charges were filed with
the Equal Employment Opportunity Commission (EEOC),
that they received a right-to-sue letter from EEOC, or
that they timely acted upon a right-to-sue letter. 42 U.S.C.
§2000e-5. See, e.g., Alexander v. Gardner-Denver Corp.,
415 U.8. 36, 47 (1974) ; McDonmell Douglas Corp. v. Green,
411 U.S. 792, 798 (1973).

The proofs presented at trial were not directed at
establishing violations of the fourteenth amendment, Title
VII, or any other statute forbidding racial diserimination.
Nor did plaintiffs ever make averments sufficient to es-
tablish such violations. The complaint, as well as the
proofs offered at trial, demonstrated that this dispute

T

8This is not to say, however, that statistical evidence tend-
ing to demonstrate a racially differential impact cannot be
utilized in a non-Title VIl racial discrimination case. In Wash-
ington v. Davis, supra, the Court, in speaking of such cases,
stated that “[d]isproportionate impact is not irrelevant, but
it is not the sole touchstone of an invidious racial discrimination
forbidden by the Constitution.” 44 U.S.L.W. at 4793.
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centers about a conflict between the provisions of the col-
lective bargaining agreement and state law as interpreted
by defendant. Plaintiffs’ contractual claim arises under
state law and the parties have not shown, nor could they,
that the court has jurisdiction over it. The parties are
not of diverse citizenship and the contractual claim can
in no way be considered pendent to any federal claim
since it does not arise out of a common nucleus of opera-
tive fact. Any federal claim advanced by plaintiffs was
advanced to set forth a pretextual jurisdictional basis so
that the court could decide the real dispute between the
parties—the contractual claim. The contract dispute is,
however, a state law matter and the state courts are fully
able to resolve any real or apparent conflict between the
Michigan Teacher Tenure Act and the collective bargain-
ing agreement’s provisions. The court does not have
jurisdiction over plaintiffs’ asserted Title VII claim be-
cause of plaintiffs’ total failure to comply with the juris-
dictional prerequisites to a Title VII action. The com-
plaint was amended to allege 42 U.S.C. §2000d as a juris-
dictional basis, but plaintiffs made no attempt to include
averments in their complaint or to introduce any evidence
at trial to support such a claim.’

Accordingly, we conclude that the jurisdictional aver-
ments contained in the complaint are insufficient to vest

942 U.S.C. §2000d, et seq., prohibits discrimination on the
basis of race, colgr or national origin against any person or by
anyone in a program or activity receiving federal financial as-
sistance. Here, however, plaintiffs’ claim of discrimination re-
volves about the contractual dispute and there has been no
showing whatsoever that defendant’s aliegedly discriminatory
actions were motivated by a racial animus.
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this court with jurisdiction over the Title VII cause of
action asscrted by plaintiff and that the non-Title VII
causes of action, advanced by amendments to the com-
plaint, are unsupported by the evidence.

/s/ Robert E. DeMascio
United States Distriet Judge

Dated: December 15, 1976




