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Plamtﬂf mforms the Court that under thc laws of M:se..» e

'7 »}ssxpp:, 110 ‘person is eho'xble 10 jury service: unless he is: duly s
reo-;stered The Supreme ‘Conit of - M:ssmmppl (unmten-f

- itxonally), dxd the accused 2 $tr1km<r mjustmﬁ in the :rendltmn S

- “of the opinion,- by sta.tmg- a certain matter as. charged inthe” .

: naotmn to quash ‘the ' indictment, which {we ‘beg ]ea.ve :
_ . to .say) is not charged; and  the statement that- it s
- charged, materially. changes plamtxﬁ s posxtxon 1 the pr;n-

ciplescontended for: (page 41 Rec. —first-sentence) (page4lof

""_.'[-v‘.Recotd) | “He" (plaindiff) “did not intend to charge by the
" intotion, that the officers by whom ‘the grand jury was seleci:ed e

- violated the law, but that they were by-the law, under which - - |
they actéd, reqmred to select jurors from certain’ hsts for-
- nished them by the officers charged with the duty of holdmg oo

o -5ele¢;tlons in the State, and that, these. electxon officers in mak- - g

ing such lists dtscnmmated against the race of appell:mb. I B

this view. the motion was properly denied, for the reason’ that
_ jurors are not selected from or mth reference to any hst fur-
o vmshed by su‘;h electmn oﬂicers. : S e



- upon the- o
',;;purposes of those who ftamed the Conshtutmn, the pohtu:a,l or ,
ocxa.l complexmn of the body 9f the Conventxon, and have no. «

+ repr
The. Sta.te‘ .Court armved at thxs conclusmn after havmg coti~
“”,s1dered every allegation of the motion, and petition for re-

- 'moval.- The Court did ‘not’ qutestion the suﬁicnency of the
" pleadings nor the proof supporting the same, - The Supreme
Court did Cnot ‘gd behind the record of the pleadings and .

+ .. ‘proof, wlnch were admitted in the trial- Conrt, ‘That Court

@ ’Af,__;'mdorsed the pleadm«rs as cons1stént thh the practxce m the L



, ‘Sta}tm ‘1n' the followmg Words, (page 44 of Record ) “we have |
';-j.deal, with ‘the case upon the: assumptmn that the: fa.cts set out

T inthe ‘motion are true, No' obJectmn ‘was made in the Conrt '

: Sence of obj’""tmn,' .
b m:sSmn ‘of the State‘C(ﬁrt mnst bind this Courﬁgpou ma.tters T

I haniindas .

P below beda.use the proof was made by aﬂidavzf;s mstead of wlt-f ,

"heaf aﬁdamts on motmns. Tlus ad—

.hlch we_re not put m assue m trxa.l Court as eﬂ’ectua’l as the : "

L Thl“ faﬁf: sei:tled we ﬁnd tha.t the Cour‘- aﬂirmed the]udg- .
e ment of the Sta{ie Court, uponalleged statement of the accused

* in motion fo quash the indictment. As to'the jury list fur-

- nished by the election-officers, plamtlﬁ asks the Court to read

" his .motion (page 3.of Record) in ‘the light of the fallowmg'- .
 facts: ‘Section 3644 of Code 1892 makes theé managers of elec-

- tiomat the varxous precmcts, 3ud0'eb of the quahﬁca.tlons of' R
~-electors, even- though said " electors are duly reg'lstered T

o a'l‘hereiore; although thereis a regxstratton roll in the county, -
- it is not a prima fa:cm roll of voters i the county. 'Theé rea-
. 'son is, because. after persons are duly registered, they nmust
. pass ‘the Judgment of the electiofi managers before th@y can

. .vote, as provided in Sectxon 3644, Code 92. e
© . "'The Court will see¢ from. Section- 2358 of - Code 1892,

o that the, leglslature provxded that atd certain time there men-
.. -tioned, the Board of Supervisors shonld select a list of persons .
to" serve as jurors for “each respective termof Court, And

tha,t in selecting the fist of. persons to.sérve as jurors; the =
" Board of Supervisors shonld nse as a gnide the Registration

_hoolk of voters, ‘T'he point aimed at by plaintiff’s motion is,

~that as the electwn officers are by the law made judges of

qualxﬁcatxons of electors, though such electors are duly reg-

_istered, that the law (Sectmn 2358) proyiding that the Board

of Supervxsors should use as a gunideinselecting j g jurors, the reg-
_’1strat10n book of voters, that thereby the remstra.tlon books of '

T



he -offi ; hargéd thh lxstmg ]urors at: that term o;
rt, by the Iaw undex_: Wh:cmthey acted Were requ1red :

i :-:pears anywhere uyon the Whole Record But we. ﬁnd ‘that
- this: Court ‘was misled :and affirmed the. judgment of the
o Supreme Court upon the same misconception of a fact, (page
. 4 of opinion:) “Wegather from statenients of the motion that
- certain officers are invested with discretion in makmg up list
- of electors; and that this diﬁpretmn can be, and has been exer-
S cised agamst the colored race, atd from these lists j Jjurors are
i ‘bselected ’J,‘he Supreme Court of M1331551pp1 however decxded
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in a case presentmg the same questmns as the one. at har, that
. jurors are tiot selected with reference t6 any hsts fdrmshed N
" by such election: officers.” ©

- This isa gr,:"t injustice to- both tlus Court and t the
o Nfherefore - but iust state that, he

. made ‘no’ such “allegation ‘in - the _motion to - quaSh -

Yet this Court was unsuspectingly misled by the statement - .
made in the opinion of the State Court. Plamgd‘f cannot

‘dare’ suggest what mﬂuenced the I‘Ionora.ble State Conrt to -
state such to be a fact, ‘but there is one .positive declaration
that no such. fact exists. And the Judgment of aﬂirmance |
- is erroneous becanise ‘based npon- crroneous grouuds. thch a.
review of the motxon will clearly show.

-« The next error plamtn‘f respectfully caﬁs attentwn of

the Court to is, that on.page 6 of the opinion, thiis Honorable
‘Court’ states that the only dllegatmn of any discriminative

acts of the administrative officers, is the alietra.hon quoted on

‘that pagein second paragraph. of course i is con:eded that
that is the only allegation the Court cons1dered' and thereupon -
- declared it insufficient toestablish the fact of d1scr1mma.twn by -
the administrative officers. Plaintiff insists now as formerly
“stated in this brief, that as the State Cmtrt.s admitted the
“sufficiency of the allegations of the motion, gnd under the

proof offéred, the facts therein alleged were assumed to be

true, andin harmény with  the practice in the State Courts,

" the questions of suﬂicnency and proof were not in issue in the |
. Btate Courts,, and it is against the pohcy of this Court to

_question ‘the snfficiency. of pleadings and proof which are

admitted by the parties. ' In Neal vs, Delaware this Court

held, that as the motion to guash the indictment was not sup-

ported by separate affidavits the proof was not sufficient; but
as there was an agreement between the attorney for the

accused and the Attorney General, that the motion should be

considered as if proper affidavits were attached, this Court
considered itself bound by the agreement of the parties in the |
trial Court and dul not i mqmre into the quest:on uf proof suﬂi-

~ciency.

In the case of Gibson s, MISSISSlppl, 162 U. S., tl:us.
Court held that the pla.mtlif s allegations were suﬁic:ent but



.;tme,; such allegahons and proof are sufﬁment In proceedmg in
‘the State Conrts the parties are .required to adherée tothat
-pmdhce, and when this Court practically reverses the State -
. -practice by overrulmo- pleadmgs and: proof w]:uch accbrdmg to

- the State practice’are admitted by the party charged, there
- will-be mo substanhal practice.in the State upon which parties

.

- cani ‘rely; and each case will - have to be determined upon its
""" own exigency; but if the Court will insist upon. this raling,
'--j-:f"‘wzth respect to the allega.tlon quoted in the. ,opinion as the
o only. a'ﬂegatxon, and that that allegation is insufficient, we feel
' certain that if we call attention to other more precise allega-
-7 tions in the'motxon whlcﬁ were unmtenhonally overlooked, the
= Court out of a spirit of substadtial justice will correct the .
g : "-mgm*y Whlch its.. prgsent judgement is certain 1o mﬂlct upon
7 the actused, - The Court overlooked. the furfher allegation, of
- {he motmu, wlnch readsas follows- 4t is the enforcement of

g all these laws, for the reasons aforesaid, that the defendant

_-{A‘“iq.;-.has ‘been ‘by ‘this proceeding deprived of the 1%1mum1ty pre-
" seribed by the letter and- spirit of the Federal Constitution,
- 14th ammeéndment thereof, and the discretion purposely pro-
" vided therein to be exerclsed by certain officers_ therein men-
. tioned, abrxdgee the rights of defendant, and the rights of
1190, 009 negroes of the Stafte, citizens -of the United . States to

""*i'fvote. “That. the said laws were so franied and enacted as

g __,__complamed of, for the speciﬁc purposes of depriving the
5 ;‘majorxty of c:txzens and electors, of the State, of the full, free
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and 1mpa.rt1a1 en}oymeut of the rlg‘lgt of electwe franchtse, |

“because of their previous condition of serwtude " ete.

“Further alleged; - “The use of which discretion can

be, ‘has been and is being used by ceitain officers of

the County and State to the end designed- and intended by

the wakers of the said laws at the time of said enactment
‘here complained of to wit: abridgement of the =

thereof, and :
elective .franchise of the colored voters of the State and
County aforesaid, thereby denymg to the colored citizens
of the Stateaforesaid the oppor tunity of being impartially listed
and selected to serveas jurors in the circnit and other courts of
the Coutrty. That this denial to them of equal protection of
the laws of the State of Mississippi is:on account of their race
and ‘color and the said discretion is not used- weth equal rigor
agazzzst the while ag!vzblzcm_zls Jor %emzstratzmz tmd vozm,_, by
the oﬁaers of the. law.”

| Further, “That by\vxr’l:ue of the exercise of suchd1scret10n
‘as provided in the Constitution and Statutes aforesaid; whu:h

discretion is to be exercised by certain officers, therein named, |

/}mrposcly provided in the orga,mc law; which other than
the use-of said discretionary power by the said officers, with
the intent aforesaid, said colored citizens would sat:sf the
other requirements even of the new Constitution of 189(iand

statutes enacted thereunder. = The accused is by force of the
laws and acts of the officers in the enforcement thereof, de- -
prxved of that equal protection of the laws of the State to

‘which he is entitled under the 14th amendment to the Federa.l
. Constitution, Relator cannot enforce his right to a fill, fair,
legal trial in said State courts.”

-

. The Court will find that the allegations quoted were over- |

looked. Plaintiff urges.the Coiirt to give him the benefit of
ring, that these material charges shall be considered
- as well\as the one allegation upon which the Court based.its
former jpdment. We judge from the opinion that this Conrt
is impregsed that it is the nonpayment of taxes by the colored

citizens which largely marks the disfranchisement so bltter*lv‘:

complained of; But when the Court considers, the additional
averments of the pleadings, it will be seen.that the accused
alleved that other tha.n the unjust discrimination aO'amst his



regxstrai;mﬁ»must ave-.pﬁrdh ail t'axés: due a;s pmvxded before N

- he can beregistered: . This is an error. . Fhe State Supreme.' -

,I;Court has long déiided that the Section. of the Code’ requiring
e prepayment of taxes forregistration, was unconstitutional;

herefore the tax feature of the law would operate againstone -

offgrmg to cast his vote on election day, but not sat the regis=
trar’s oﬁice, whet he ap‘plxes fm: regtstratmn and asitis the

;,;eg;stratlon book used for - jury selection, it'is clearly shown,

¥ that the jury ma.mpula:tors are not rcquu'ed to. exclude the

. colored race from' their: ‘selection‘of Jurors, for the recr:strar_ .
. has done that ]Ob long- beforehand by simply refusing to-reg-
o v’--?“xster its members. - And it is the unlimited discretion imposed
SRS 1§ this officer by the laws; which vests-in him the power-todis-
e }.5:crxm1nate against the colored race.. “The scheme worksintwo

. “ways: The refusal to register the colored electors denies them
,-",ﬁ‘e right to jury service also the privilege of voting. |

e Pla.mtxﬁ informs the Court, that nnder section 242 of the '

Lo ;Constttuhon, ‘the registrar of the 'several countics is the o
- principal agent by whom the schente of restnctmg the' negro
" - suffrage of ‘the respectlve)é ‘counties is to be accomplished.

“That section prescribes that the, appltcant for registration -

S must first, make oath that he possesses all the specific gnalifi- )

'_ = ;‘ca.tmns mentxoned in sectson 241' that 1s, tha.t .he has not been



ey,

: couthed of the crlmes megtmued has eﬂ’ected the desxred‘
resdence,. |

and other spectﬁcatmns, Selmi =

5 ~ relaie fo his right to vote. .. What are the antecedents;, abont

" up to the speC1ﬁed squahﬁcatiom were all’ that the framers 1 in-
T ta-nded the examination sl&ou]d termindte after the oathcon- -
.cerning them was made by the apphcant - But no; even after
the gauntlet has been thus run by the dusky apphcant for
regtstrahon, the Constitution provides thiat he must swear o

<

- which the admrmstratwe oﬂicer is here empowered to’ mterro-.. ,
g‘hte the -applicant! - If ‘the @.pplxcant has swort to all the -

prop0unded to 411ﬁ1 conéernxngf-.;:has' anteceqlents S0’ far as. thev,‘ e

quahﬁcatlons specially required of him hy the Constitution, .

. and if the framers of the. Qonstxtutxon- ‘meant that this-discre-
- tionary. examma.h, n by the. regxstrar, shmhd (as ' this Court
declaredj **reach Weak aud vicions white men as well as wea.k S

*and vicious black men.” Why is-it that the specific factsds

touich the a.pphcant’s antecedents,_ ‘were not specified upon5

the

" the law, of the. quahﬁcahons reqwred7 ‘It is admitted that

“the spec:ﬁo quahﬁca.twns as reqmred of the: voter, do apply =

in terms to the “‘weak and vicious™ of both races: but bythe

averpments of p]nlnt1ﬁ‘§ motio, ‘it will be seen that the spe-:
cific ‘qualifications are not complamed of. 3 BN 1

7 ce of ‘the-law; .that ok _such apphcaut mlght know X x
. where .the end of the ordeal: Was, as well as'heis mformed by :

If the exercise of suffrage by all*persons who could come

g answer all - questmns pertaining to- “(the unkown of co‘utse) '

‘\‘u.%

Chis o ‘antecedents so far as they relate to his: ng'ht Bt
*'to vote. -This Court ‘does ﬁot undertake to say that '
" the registrar ‘does not’ vary the examination of appli-

cants for 1e,r:xstratmu so as to carry'out the mtentxon of the
framer:, of the laws; especially when the: contrary is ¢harged

in the pleadmgs and judicially declared by the State court, -

Just what were the intentions of the framers of the law at the
time of enactmeat. = This honorable Cburt ‘however, has held
that “there is nothmtr tangthlg" in the fact thiﬁ‘, the Supxeme .

Court “held, that assuming to. act “within the circleg. of

permxss:ble action under the limitation of the Federal Cdnisti- =

tutmn ‘the cotwenhon soughf; to effecta means of obstructmg‘



j:&':harg,e as i:o th“:';' ury‘ I:st,
f'_:a.ﬂd plamtxﬁ prays, that the ;{Court :

-:":”1Réspectfully subm:tte& 5 .,-.,
- Corngravs J. fl‘:onms, SRR
Attomey far Plamtgf in. Error S




