@

1T

CAPTION:
CASE NG
PLA CE
DATE:
PAGES:

TS . OFFICIAL TRANSCRIPT
- PROCEEDINGS BEFORE

= SUPREME COURT

OF 1
UNITED STATES

cOHN W. MARTIMN, ET 2AL., Petitioners V. ROBERT
X. WILYXS, ET AL.;
PLCRECNNTZL BOARD CF JAFFERSECON COUNTY, ALABAMA,
AL., Petitioners V. POBERT K. WILKS, ET AL.:
and

RICHARD ARRINGYOMN, JR., ¥T AL., Petitioners V.
ROBERT X. WILK3, =T 1L,

37-1514; 87-1635; §7-1568
WASHINGTON, D.C.

January 18, 1989

1 - 58

ALDERSON REPORTING COMPANY
20 F Street, N.W. '
Washington, D. C. 20001
(202} 628-9300
(SAM 1K7.37K



10

11

12

13

14

15

16

17

18

18

20

22

23

24

25

21

IN THE SUPREME COURT UF THE UNITED STATES

_________________________________ %
JUHN We MARTIN, ET abl. H
Petitioners :

Ve : Noe B7-1l614
ROBERT Ko WILKSs ET AL} H
_________________________________ «
PERSONNEL BCARD OF JEFFERSON :
COUNTY,s ALABAMA. ET AL N
Petitioners H

Ve H Noe. 87=1639
ROBERT Ko WILKS, ET AL.3} s
_________________________________ %
RICHARD ARRINGTCONs JRey ET AL, H

Petitioners

— Va NQe 87-1668

RUBERT Ko WILKS, ET AL,

ae

washlngtons D.Co
January 18, 1989
The above—entitled matter came on for oral
argument before the Supreme Court of the United States
at 10:05 a.rme
APPEARANCES:
JAMES P. ALEXANDERy ESQey Birminghamy, Alabamaj on behalf
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of the Petitioners Personnel Board of Jetferson
Countysy Alabamay et alss and Richard Arrington,_Jr.,
et al. )

RUBERT D. JCFFE, ESUGesy New YOorks New York; on behalf of
the Petitloners John We Martins et al.

RQAYMOND P. FITZPATRICKs JKes ESGes Birminghamy Alabamasj
cn behalt ¢t the private Respondents.

THOMAS We MERRILLs ESGes Ueputy Solicitor Generals

Departament ot Justices Washlinatons DeCesy on behalf

of the federal Respondent.
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PROCEEDRIN

lep]
il

{10:05 aemas)

CHIEF JUSTICE REHNQUIST: We'll hear argument
tirst thls morning tn No. 87-1614, Martin against Wilks
and companion cases. Mr. Alexanders you nmay proceede

NRAL ARGUMENT UF JAMES P. ALEXANDEK
(N BEHALF UF THE PETITIONERS
PEKSONNEL BOARD OF JEFFERSUN CCOUNTYs ET ALy
AND ARRINGTONg ET Al

MR, ALEXANDER: Mr. Chief Justlice, may it
please the Courti

Petitioners divide thelr argument this
mornina. 1 will adaress the facts ana clrcumstances why
respondents, In fairness and equlityy ére precliuded from
relitlgating the vallalty of consent cecrees providing
race consclous relief entered atter seven years ot
contested litigation.

Respondents are precluded for two reasons.
Firsts they knowlngly sat on the by -—- sjiogellines of tnis
fitigation for seven years without elther intervening or
otherwlse claiming an Interest in the case.
Thereafters they were atfordea an opportunity
at a fairness hearing to contest the issue ot race
conscious reliefy and they hau a full and fair
opportunlty to do so on that occasion.
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We argue for the foifowing rule In the nature
of collateral estoppel where the lawfulness ot remeal al
race rellef has been agetermineds where non-minority
employees have had a meaningful opportunity to
particlipate in that determinaticns then tney cannot
thereatter repeatedly relitigate that Iissue in separate
cases.

We belleve that the rule we propose adequately
accommodates the Interest of non-parties$) conserves
judiclal resources} and certainly, in Titile VII
litigationy provides an opportunity for the prompt
csettlement that Congress has mandated where possible.

Nc better illustration of the difficulties of
a contrary roie exists than this very cases In
accepting the Invitation of the Unitec States to settle
this case In 1981y the clty of birmingham, Alsbamas,
agreed to comprehensive consent decrees to concluae
seven years of litlgation. .

In terminating --

QUESTION: Had == had tne people who sought to
intervene there, were they named in tnat action?

MR. ALEXANDER: I'm sorrys Your Honor. The
people who sought to intervene --

QUESTION: The peopie who sought intervention,
had they been named as defendants in the action?

5
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MR, ALEXANDERS They had nots YoOur FONOTr.

QLESTIONS Do you know why they weren't
named?

Mk, ALEXANDER: Certainiy at the time the
litigatlon was {lled by the United States, the United
States dldn't name —- they certalnly ald not have the
view that they were necessary or ingdlspensabie parties
tor purposes of proviading reliet unager Rule 14

Thereaftery we were aware, of courses that the
csame indlvicduals who subseguently did try to intesvene
unsuccessfully at a later point were interested in the
litigation from the outset, participated certalnly by
consulting with our co—defendants the personnel board,
through a period of two trialss one in 1976, cne n
1979, without ever intervening.

QUESTION: wells you knows some of our casess
like Justice Brandeis' opinions I thinks 1n Chase
National Bank‘against the City af Norwalks there i1sn't
any duty to Intervene in a case.s

MRo ALEXANDER: Well --

QUESTION: Are you trylng == are you
suggesting a special rule for this type of case? You're
suggesting that case Is wrongly decided?

MR. ALEXANDER: 1I'm suggesting that case was
decided under tne old rule and may not be fully

- 6
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applicable now. Certalnly —--

QUESTION: wells what == what has changed tnat
would make that case inapplicablie?

MR, ALEXANDER: Welly It seems to mes Your
Honors that =~ that In the Penn-Centrai cases this Court
with respect to the Burough of Moosic clearly determined
that they had an obligation to intervene in the pending
{itigation in New Yorks

And when they falled to do sos they wWere
orecluded, and we think properly so, trom relitigating
lssues that were fairly subject to litigét!on in the
earller case,

QUESTION: wells that was gulite a agifferent
case from thiss thoughe

MR., ALEXANDER: Wells Your ronors I think
they're perhaps closer than you may think e

Thils has been a complicated case. Certainly
we agon't say we're the Penn-Central merger. But there
are a lot of competing interestsy and over 2500 white
erployees In the City of Blrmingham.

Under Rule 19 as we read ity certalnly we
don't fall under clause (l)y and I think the reason we
don't fall unaer clause (1) is we're not performing a
contract. Complete relief coula have been attorded

without the particlpation of the white employees.

=
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Clause (2)s as 1 read it —-—

QUESTION: wells Is == 4s that a fact, coula
comptiete rellef have been affcoraced without --

MR. ALEXANDER: Yess siro. Ands and, anas Your
Honors In the words of the (ourt's opinion in Local 93,
the cons:nt decree toc which the city agreed at the
invitation of -the Unltea States Imposed no obligation or
duty on the whilte respondents.

CLESTION: welly but it —— it certa}nly was
golng to have an effect on thelr careers in city
gocverrments Wasn't 1t?

MR. ALEXANDER: Certainly to the extent that
promotions In the city of Birmingham were no longer the
exclusive preserve of whites, their interests were
leplicatace

I think that under the provisions ot Rule 24
they woula have been in a posittion to try to have that

Interest prctected.

QUESTION: It's more than Just that promotlons

' are no longer the exclusive preserve of whitesy {t's ~-

ft's that a certain numher of blacks have to be favored
under the consent decreey and that a white |Is not»
entitled to a promotlion simply by reason of his color,
under the consent decreees
Ands and you dan't think that's the kind of
8 | -
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thing that requlires that the inaglvidual had a chance 10
—~ jn the case that he's apoeared In have a chance (o
retfute that?

MR, ALEXANDER: I tninks Your Honors 1t he
elects to contest gis Interests he has an avenue under
Rule 24 to €O s$C.

1 think there are many white employees who
recognize the somewhat egregious history in my citys
take the positlon that some remedial rellef is
appropriate to ageal with use

Irn the clty of Blrminghamy Alabama --

QULESTION: wetl, that's fines but you could
have jolned thems 1 mean, the usual rule is, It you
want to take away something from somebody you Join them
in a lawsults

Ycu're saylng that you can take it away from
them unless they take the inititative and join the
lawsuit. That's two contraaictory --

MRe ALEXANDER: Respectfullys Your koncrs it
they are the oeneficiaries of past discrimination,s as 1
belleve them fairly to bes I aon't know of any of the
cases of this Court that say they must be jolned as a
party In the actlons

QLESTION: That's how you wouid distinguish
this from our other casesy, that these peopla are

9
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beneficiaries ot past discrimination?
Mk. ARLEAANDER: Certainiy they are. [ don't
know that trat's the only distinctlon anc I'm not —-
QLESTION: That =-- that's been adjualcatea --

has that been acjudicated as to each of these tndividual

MR, ALEXANDER: Not as to each of these
individualsy but Justice Scalia =—--

QUESTION: &But we're talking about indlviauali
rights that are belng affectea here,

MR. ALBEXANDER; We are, but we're talking
apout It in an incredibly unusual situatlions

This case experienced an adversarial trial In

1976, The trial court concluded that the entry—-ievel

test discriminated against black candidates for both
police ana fire. Race conscious reliet was afforaed on
that occcasicn. Thereaftery that relief was atfirmed oy
the Court of Appeals and cert to that court was denied.

A second trial was had in 1979. At that
trilaly, promotional practlices were In issuey practices
varying acrcss the clity of Birmingham's various
departments. Theye simply was an €gregious history ot
discriminations,

QULESTIONs So you answer Justice Scalia's
question by sayings ony they're beneficlaries of past

10
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discriminationy and tnereoy solve the proolem by

-i . . s I

: 2|l ciaiming that they are somehow the beneficiaries of a
31 particutar kind of pvenefily but tnat seems to me

4l preclsely the kina of thing tnat ocught to be tried.

tn

It your answer to tne questions welly why

¢ shouldn't they cet thelr aay 1n courtsy iss oh wells

-4

because they are in a speclal class, it seems to me

81! that's precisely what they want to trys

9 MR, ALEXANDER: Justice Kenneays they could

0|l have haag thelr gay in courts They were Interestea from

1 the outsets there were no blacks 1n supervisory

2il positions --
13 QUESTION: Do you say that pecause of thelir
41l attorneyy Orf were these —— each ot these perscns

51l represented by this attorney in 19747

€ MRe ALEXANDER: Nos Your Honorsy I cannot say

7|l thate I do say that each of the respondents in the

Bl Wilks case were members of the BFA.

19 The BFA began monitoring this litigation in

20|} 1974 on an actlve basis. Surely any =--

21 QUES TION: Were most members of the fire

22l department members of the union?

2z MR, ALEXANDER: Most white members of the fire
24|l qepar tment were members ot the BFA.

2 QUESTION: In your --

11
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MR, ALEXANDERF The BFA —-

QUESTICNS In your views, was 1t appropriate
$or the trial court to geny the molijon to intervene at
the falrness hearing?

MR. ALEXANDER: Your honors that =- tne motion
to intervene was made after tie conclusiton of thne
talrnes; hearings In the tlrst instance.

CLESTIONG mellsy the day after?

MR. ALEXANDER; In the second lnstance --

QLESTION: was it tne day after?

MR, ALEXANDER; The day after. And == ana it
wassy In factyﬁaenied at the time the court approved tne
relief in aquestion.

QUESTION: Ana 1n your view that's a proper
order?

MR, ALEXANDER: In wy views Your haonor, that
is a proper order. I would call your attention —-—

QUESTIONS So tnat the cuty to intervene
arises at scme tlme before the fairness hearing begins?

MR, ALEXANDER: Two responsess GOneo in the
Eleventh Clreults the McLucas cases takes the position
that it could be an apuse of dlscretlon not to permit
intervent ton prior to that timee

Ttem twos the trial court determlnea that
intervent ion was untimely. That particular decision was

12
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appealea to tne Eleventh Lircuity which ayreeag with the
dectsion of the trial court, ano‘cert was not sought.

TJLESTICON: welly 1'm i}y!ng to tix the point
at which a flretighters says who comes into the fure
departments for six months or so, and hears aboul a
lawsuity sucdenly has to go jecin Ite. Whgn -— when does
he have to join it?

MR, ALEXANDER: I think he amust go as soon as
he belleves that hils interest is implicated. I think
trat that —- the facts in that calculus wtll necessarily
vary from case to cases

QUESTION: Wells, under your views Is 1l suppose
many of us would be ~= have our interests affectea by
lawsuits anc we'd have to read the newspapers every day
to see what lawsuits have been tllead?

MRe ALEXANDER: Cartainly tf your unfons Your
Honors Is fcllowlng a casey actively working with one
party, making a report to lts memberships and it you're
in Blrminghams Alabamas, where many ot our lInstlitutions
have been restructured over the past 20 yearssy it is not
a feap of falth to uncerstand that when you are In a
fire department with no black firemeny as was the case
prior to 1968y that a tederal court may welly whether Dy
consent or by !itigated judgments lmpose goals to remedy

the effects of past discriminatijons as we believe was

13
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QUESTION: he're talking about a rule that has
to apply to a lot ot casesy howevers and you're urging
upon uss In the interest of Judlcial eftliciency, that we
have to aet Intocs on a case by case basiss thisy it
seems to mes very difflcult issue of whefher a person
has had sufflclent notice that hls or her rights are
about to be affecteds whereas the opposite rule, which
has been our traditional ruley is gquite simplys It you
want to cut off somebody's rightss Join them in the
fawsuit. You don't have to go into a fogt ot inquiry
about how much notice somebody haas when dia he have the
notices and so forth. You want to affect them? Join
thema

QUESTION: Mr. Alexanders were these people
charged with any violations of laws OF was any retlief
scught agalnst any of them?

MR. ALEXANDER: MWhen you say these peop ey
Your ronor =-—

QUESTIUN: The people tnhat Justice Scalia Just
referred to.

MR, ALEXANDER; The ==

QUESTION: were any ot the white firemen
charged with violating the jaw?

MR. ALEXANDER: Nos sirs

14
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OULESTIONS: Or was reliet requesteg agalnst
énem?

MR. ALEXANCER: Reliet has not been reguested
against the white firemen In any case.

QLESTICN: I see.

MR, ALEXANDER: If 1 may responags Justice
Scallay to your question or comment, 1t seems to me that
the alternatlve of the rule we propose is simply a
sanctioning of the sandbagaing that occurrea in tnis
very case,

Tt is not In the interests of white employees,
1 suppose evers to share thelr promotional benetits and
rights with blackse They can sit on the sidellines
knowing that they can bring a collateral attacks knowing
that they can In ef;ect Iintertere with the processs and
leave the city inha position where it cannot undertake
to remedy what is clearly a very serlous legal problem
in terms ¢f its own operations.

QLESTION: Wwelly the city could have brought
in these pecople.

MR. ALEXANDER: Yess siro I dlog not send outr-
the invitations to the dance. I was invited by the
Unlted States. They sued me ir the first instancej tney
proposed that I settie. They never suggested anything
elée. Thank yous

15
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QUESTION: Thank yous Mr. Alexanders. Mre
Jofte?

ORAL ARGUMENT OF RUBERT Ds JUFFE -
GN BEHALF OF THE PETITIONERS MARTINy ET Al.

MR, JGFFEs Mr, Chief Justlice, may i1t please
the Courts

] woculd like to make three pecints today.
Firsty due grocess does not regulire allowing respondents
a separate proceeding to attack the decree.

Secondsy the Wilks Respondents shoulc have
Intervenec. Joinder is not reaguired for finallty. And
thirds they did In tact have thelr coilateral attack
belowe

This Cou;i has held Iin a serles of cases trom
Wweber to Johnson thats in appropriate situationsy,
affirmative actlon is lawfule The issue today is when
those determinatlons are finale.

5

We argued for a rule that allows for closure
once there has been Jjudicial cetermination and 2
meaningful opportunity to particlpates. Under
Respondent's ruley that would not happene

For examplesy in the two years prior to July of
1487, there were 654 consent decrees entered in
exployment clvil rights casess That dgoesn®t count

litigated decreese.

lé6
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Evervones or virtually every one of those
decrees would be subject to attack Dy white enpioyees
whno were not joined in tihose casesy let alone the
hundreds of cases that occurred before then.

QLESTION: Do you have any statistics on how
many emplcynment actions were filea?

MRe JCFFEs I don'ts Your Honor.

QUESTION: 1In tnat same perioa?

MR, JCFFEs Tne 654 is the number that
resulted¢ 1n cornsent decrees. 1n additions there were
others =--—

QLESTIONS Because merelv because an action |s

fited doesn't mean that a consent decree is going to
follow,

MR. JUFFEs Nos Your Honor. But those 600 ==

QUESTION: 1In facts I would speculate == and’
ft*'s sheer speculation -- that it's probably a tactor of
saomething like 50 to one.

MR. JCFFE: Welly It the rule that Kespondents
urged was acopted In those other 49 cases for each of
the oney massive nuﬁbers of whites would have to jJolned
as partiesy and all the problems of Jolnders which 1
hepe to get intos would be addea toc those other
thousands and thousands ot cases.
dbESTION: But t1sn't it a corollary to that

17
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11l that if your rule is adopteds Interestea employees would
2il have to Join each of the 49 sults on the grounds that
31 they mlght lead to a consent gecree? That's just the
4l fi1p slde ot the coin,y Isn't t?
§ 5 MR, JCFFE: I think tne protlems of
61l tntervention are far tess tihan the problems of Joinder.
7|l Let me turn to that.
8 QUESTION: Excuse mee. That =-- that jolnder

8! would only be necessary In those massive naumnbers of

Wl cases that you say where the relief ultimately desirea
1|l |s the extraordinary rellef of race conscious reliete.
2l Right?

13 MR, JUFFE: I think in most —-

1 QUESTION: 1In all of the other casess it

15

there's not golng to be any race, consclous reliefs
B there'd be no need of jelnder.

7 MR, JCFFE: I tnink In most ot these

18

employment clvll rlghts cases, there is race gonscious

¥ reliefy Your Honor.

20 1 thinks the point is thats when you have

21| intervent icns only one person need intervene, Anad

2{l ynless the others sitting on the sicelines think that
23|l person isn't doing an adequate job they don't have to

241l came into the litigation,

25 The problems of joinder are enormgouse. First

18
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there's tne guestion who io sue., It you're going to sue
all the whlte enployees in the clty ot Birmingham, Qho
dc you name as their representative?

Scme of the whites con't want to be in the
{itigation tecause they have no objection to the
resulte Of the == of the whites who wish to object to
the (esultg they're going to throw up every proceaural
hurcole you can imagines

They're going to say the representative Is
Inadequat ey they're going to arag their feet, Unless
this Court holds that non-opt out defendant classes can
be allowed in this cases people will opt out, and you
won't have the result,

What essentially has been going on in this
~case for 14 yearsy, the record and procedural history
indicatey Is guerilla —- something between guerilla
wartare and masslve resistance to affirmative action in
Birmingham,

This is not a case where pecple were unaware
of what was golng one 1In response to Chlef Justice
Reﬁnqulst's question about the Chése cases in Chase
there was no evidence that the mortgagee knew that the
case agalnst the mortgager was proceealng.

1n this situatlony it's far different. Thls
was a wel l-publicizec sult ==

19
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QUESTI10ON: But certalnly notice —= notlcey in
the sense of kncwledges has never been thought to be an
acequate substitute for services 1f you're trying to get
Jurisalction over scmebody.

MRe JCFFE: wWells I thinks Your Honors there
may be three points to make in response to that.,

Firsts 1 think this record cemonstrates
notices and In the Szukhent case --

QUESTIONS but my polnt was that kncwleage and
nctice have never been thought as a substitute tors for
service.

MR, JOFFEs: Wells knowledge —-=- knowleage forms
the prerequisite in estoppel casesy Orf walver casesS.
Essentlal ly this is an application of the equitable
dcctrine of walver.

QLESTION: wells can you clte some case from
tnis Court which has applied the equitable doctrine of
walver to scmeone against whom relief was granted, it
was not made a party to the action?

MRe JCFFé; Your Honor, the —-

QUESTION;: Can you?

MR, JGFFE: I can't. But in this case rellet
was not granted against the wnites. They were adversely
atfecteds but there are many cases where oné can be
aagversely affecteads The Penn Central case is one

20
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exampley, the Provident Tradesmens case shows that is not
uniqgue.

There are other cases wnere people ave
atfected by a dectsione And if they fail to intervene,
they can't later say that they clun't have the
opportunity. It is the opporturity to be heard which
due process requlress not actually the hearing.

QUESTION: 8But this —— the problem heres to my
minds |s not due process but simply the rules, Do the
rules say that you must alert yourselt to actions that
are golng on anga intervene? Cr do the rules require
that parties to be affected by a Judgment should be
joineg?

MR. JGFFE: We're not urging that people must
alert themselvess We're sayings on the facts of cases
i ike this, the pecple were alerted. And that's the
difference.

QUESTION: what Is it that they were alertea
to? 1 meansy if I know that A |s suing By ano that the
subject of the suit iss A Is saying that & should take
some money out of my pocket and give it to A, then 1
might have notice that —- that I should Joln that suite

But If all 1 know is that A Is suilng B and
some subjJect of the sult may somehow remotely affect mes
that's something cifferent. Nows what ald these people
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know? All they knew is tnat there was litigation going
ons, a possible settlement In guestions that might affect
their riahtse.

Vid they know for sure that their rights were
going to b2 affected by a race consclous rerecy at the
t ime when ycu say they should have intervened?

Mk. JCFFE: The Eleventh Circult saids in the
Joint appenclix at page 772 to 773, that tne BFA knew of
the litigation ang its potential adverse ef tect from Lthe
time it was commenced In 1974,

QULESTION: Potential adverse eftecte I'm
talking apout an ingividual white fireman who knows the
sult is golng onsy does he have clear notice at that
point that what you're talking about here ls preventing
you from being promoted?

MR, JOFFEs In 1977, Your Honors in thls — in
tnat proceecings the court entered race conscious
rellef. He lIssued an order against the city which
resultea in white firemen for the first time having a
real number of blacks In the flre department. There was
then a second trlal at which evidence of promotional
discrimination was entereac.

It defies Imaglnation to bellieve that the
white firemens who were fighting this affirmative action
tooth and nal'y which the BFA was doingy, aidn't know
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that they were potentially adversely affected.

And the proof of the pudding is they came in
and they cbjected to the consent cecree, They maae
every obJectlon to that consent decree at the fairness
hearlno that they make NoOws

They fileg thelr briets In timely t asnion
under the notice of the appilication.s They Jjust did not
intervene In timeiy fashion., We're urging for a rule
that gets people to make their objectlons al one times
and not save them for later.

In the words of this Courts In wainwright v,
Sykess paraphrasling this Court in Wainwrlight ve Sykes,
the falrness hearing should be the main eventy Not a
tryout on the road.

And that ls what we are urginge Gtherwisesy
all the exlsting decrees wlli be opened up, and In
future cases all the procedural tangles ot massive
Joinder against defendant cla = - wlil tawke place.

1 would like to turn te itie fact that In this
case they did have thelr collateral attack, in this very
case belowe. The judge saids ne was golng to try the
{ssue of prior alscriminations prior to the hearing.
They argued In thelr pre~trial briet that the decrees
were illegal,

QUESTION: (}naud}bte) parties at this time?
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MR. JOFFEs Yess in this cases (n this Title
VII case which they broughts they were partiess

They argued that the decrees were {lleaals
they put in all tne evidence that they wanted on
trammeling. The guuge dlan't deny any of their
e ;laence, They arguea in summation tnat the cecrees
were lilegals

QUES T IONS @ut gid they get tne normal sort of
trial on that lssue that you woula if it nadn't, in the
judge's views been tried pefore?

MR, JUFFE: The Judge let them put in whatever
they wanted, There was no rullng of excluding any
ey!dence cn the lIssue of trammellng --

OLESTION: But what was the basis for the
judge's decislion in the case?

MR. JCFFEs He nad made severai decisionsa
One is that the city was not compellea to -- I'm sorrys
that the clty was ccmpelled under the decree to hire and
promote btackss but seconds he found the acecree lawtul
under Weber.,

He made five findings that I refer the Court
toe At 85{a) In the appendix to the petltlion at page
12y he said they have demonstrated no facis
demonstratlng that the previous conclusions of the court
were |[n errcra.
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Paraaraph 13y he sayss there was serious
underrepresentatlion of D|acks: Paragraph l4s he says,
the whites' rights were not trammeled. Paragraph 151 ot
page 106y he saidy uncer all the relevant case |aw of
the Eleventh Clircult and the Supreme Courts the decree
s a proper remedial cevice.

In their appeal to the Eleventh Circuits they
argued the cecrees were |ilegal. Never until this Court
did they raise tor the first time that they didn't have
their collateral attack.

QUESTION: wells I thought the alstrict court
held that the Plaintitf's claims were impermissibie
ccllateral attacks =--

MR, JCFFE: He alds Your Honor.

QUESTION: On the consent decrees. [ mean,
that was my understanding ot the ruling.

MR, JOFFE: He =-— he issued several rulingso.
And i believe they were alternative rulingss

QULESTION: wWells to the extent that hey the
Judge, getermined they were impermissible attacks. I
Quess that’s the issue we have heres isn't it?

MR. JOFFE: That's the issue in which the
Court aranted certo but I would thinks Your Honor 9 now
tnat -- .

QUESTION: wWelly I mean,y, it's entirely
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possibiey I f not tikelys that the Respondents wouid fose
on the éerits, if their claoims were ever heard.

MR. JGFFE: VYour Honor =--

GUESTION: But ! guess that's not our concern
her e

MR, JOCFFEs Your Honors I believe they were
heard on the me:itse The finaings I refer to and that
are referred to In our brief cemonstrate they were
hearde They alc lose on the meritss The Eleventn
Circuity for whatever reasonss cverlooked thaty and that
the court cannot tind against uss unless i1t finds that
ccllaterai attacks are allowecs and that there was no
trlal on the merlts.

'Or put ancther way, If you find that there was
a trial on the meritsy you need never‘reakh the other

issue, )

1'd like to reserve what remains of my time
for rebuttal.

QUESTION: Very wells Mr. Joffes HMro
Fitzpatrlick, we'll hear now from you.

OR AL ARGUMENT UF RAYMOND P. FITZPATRICKs JR.
CN BEHALF OF THE PRIVATE RESPONDENTS

MR. FITZPATRICK: Tnank ycus Mre. Chief
Justices ana may it please the Courts

The iIssue before the.Court today is whether a
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district court should hear the Title VIl ang eqguai
protection claims ot Plalntiffs who were cdenied
promotlons cn the basis ot their race when thelir
employer slnply alleges that the challenged actions were
taken pursuant to a court-aporoved consent decree,

We belleve it |s improper to alliow an employer
to paragaln away the Title VII and constitutjonal rights
of non-partles and pind them to tneir settlement. This
is especlally true in the context of this casey where
intervent ior was sought before entry of tne consent
decree ana cenled.,

Trrough their Jjolnt invocation of the
timeliness provisions of Kule 249‘85 well as the
so~called nc—~collateral attack doctrires the Petltioners
have effectlvaly insujatea their decrees and thelr
conduct from the scrutiny of adversarial lltigation
brought by the people who have in tfact been denied
promotlonss and thereby deniea the Respencents a aay in
court.

1 want to addressy if I mays Justice
O'Conror's questlon right up fronts with respect to
whether or not we had that collateral attack.

Wwhen the district court heard the motions to
dismiss on May 14, 1984, it set out tne !ssues, and that
is citea in our brief and is in the jolnt appendix.
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BLt ity at that times, at the motion to aismiss
stagey adopted the no-coliateral attack position and
neld that the only way that we coula prevail woula be to
prove that the city was not in tact following the
consent decrees pursuant to the provisions of paragraph
two of the cecrees, whicii we believe provices a caveat to
the terms ot the cecree.

Againy In lts February 1985 Interitm order on
motions for partial summary Judgmegt, the court again
repeatea that lts eariler discussions witn counsel on
what it believea the trial issues weres and the fact
that we could not collatevally attack —— the word
"collateral"™ isn't even approprijatesy because we were not
partles. We could not attack actions taken pursuant to
the decree.

Tre court carefully limited ail of the

pre-trial preparationy cullea our Wwitness listy and

‘directed the preparation for trials and tre Eleventh

Circuit recognlzed all of this ana noted it in its
decisions And in its final ordery, which was draftea by
the Petitliorerssy the court maace passing references to
lts prior positions that the ocecree Is lawfu!l,

At any rate, we beiieve that the Respondents
should not be bound by the decrees which were entered in
tnls cases because they were not parties nor privies to

2b

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300




10

11

13

14

15

16

17

18

19

20

21

22

23

25

parties to the decree partiesy both —--

CLESTIONS Mr. Fitzpatricks can I ask a kina
of vaslc question here?

MRs FITLPATRICK: Yess Justices

QULESTION: Supposing instead of a settlement
this case had been_trieds and there were findings of
tact of discriminations and then the court mace |t clear
trhat after approprliate hearings and plenty of time to
study Ity the ccurt was going tc enter a remedial decree
vrhat woula affect whites as we!l as blackse And then
vou had a chance to come in and you did exactly what
lhappenea here right on the eve of ity you either ala or
did nct Intervene.

Would that make any difterence whether 1t was
2 litigated decree or a consent decree?

MR, FITZPATRICK: The question of whether or
not there was a litigated decree or nots tn my views f
ncn-partles had tlled separate litigation subsequent to
entry of that decreey, after having been deniea
promotions I would think the Uistrict Court might take
into account the prior findings and == but still allow
the Respondents to prove ==

QUESTION: Wwelly that might go to whether he'd
grant relief or not. But say he granted Just reliet
that's way cff the wall, he just said no whites can ever
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be hirea here for the next six yealss or sometlhing like
thaty wouldn't you have the samg stanclng —- pardon me?

MR, FITZPATRICK:; Excuse me, Justices

OLESTION: I'm gust —= 1'm Jjust -- really I'm
trying to gety with what I'm trying to think through is
whether tne fact that It’s a consent cecree has any
bearlng one way or another on your right to sayy I want
to attack that cecree because I wasn't a party to ite
ard I'm not bound by it

MKk. FITZPATRICK: In the view ot the Eleventh
Circuits which 1 belleve 1s the correct viewsy that woul d
make no difference whether it was a litigated decree or
not. And I think .hat's consistent with the Chase
National Bank ve City of Norwalk rules

QUESTIONS S0y real{y, the question Isntt
whether your clients are bouna by the decree, the
question s whether the decree is a defense to the
litigation.

MRe FITZPATRICK: Yes =--

QUESTION: And in tnhat connectlion =~

MR. FITZPATRICK: That is the defense which
the Petitioners have —— have allegedy and they believe
it its a complete cefense.

QUESTION: And of courses It may or may not
bey but you at leasty you have standlng to say it's an
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invalid decree$ It mlght have been enterea traudulently
or alj sorts of reasons., But you're just cfaiming == at
this point ail you want Is stanaing to challenge ity 1s
that right?

NR. FITIPATRICK: We want the opportunity to
go to court and prove that uncer Titlte VIl in the equal
protection clause, the conduct of the c¢city of Birmingham
is outside the parameters of valld aftirmative action as
recognlzec by thls Court in Johnson and Wygante

Tnat is what the Eleventh Circuit remangeg the
case to the District Court for.

QLESTION: welly you're not Jjust askling for
standings you're asking us to rule on what the standgaras
should be on deciding whether the agecree is valid, is a
defense ot the (itlgatlon -~

MR, FITZIPATRICK: Noy that is not an issue
upon which certicrari was granted, although that was
ralsed by the Petitioners, Cert was cenled on thatl
issue.

The —- the Eleventh Circuit In this case first
held that the decree should not be binding upcn the
Respondents wno were non-parties to the decree.

QUESTION: Righte Ana you say that's the same
whether It's a consent decree or litlgateg decree?

MR, FITZPATRICK: That's correctsy YOUr HONOT.
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QUESTIONS Righte And,s, of course, then the
merits would also be the same whether [t's a consent
decree or litigated decree?

—;R. FITZEATRICK: When you say == Yyou mean in
our challenge —-

QUESTION: Yess

MRe FITIZIPATRICK; In our subseauent challenge,
yesy we believe we should be able to attack the city's
conductsy even though it's taken pursuant to a consent
decree ory in the case of a litigated decreey If == |f
we have been denied promotions pursuant to a -— to a
court orders which is beyond the remeaial authority ot
that court =-— and of course there are some cdifferences
hbetween what is permissible in the realm of voluntary
action ang remedlal action uncer 706(gl.

The -- but if tnose actions were taken outside
tne court's remedial authority in a litigated casey tnen
I believe the non-parties ought to be able to says noy
this iIs wrong.

QUESTION: I unagerstand.

QUESTION: You're not asserting necessarilys
and It's not before us herey, whether the city might not
have some sort of defense to certaln kindS of relief, it
it was acting In rellance upon the judiclial decree.

1 suppose you would categorically say that the
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city cannct keep doing the baa thing, but == but whether
jt's ilable to camages for the past dolng of {t might be
a different gquesticony no?

MKke FITZPATRIUK: We Lelieve —— when the first
of challenge promotions was made in thls cases we sougnt
preliminary reliet, The aistrict court deniec that
relief ana we appealed to the Eleventh Clrcuit. That
appeal was consolidated with the appeal from the
intervent ion prcoceeadingse

The Eleventh Clrcuit said that there should be
no irreparable ingury hecause make whole relief was
available to any non-minority employees who were
iaproperly denled promotions.

We beljeve that the appropriate remedy in tnis
case woula be make whole rellef In the form of -
preferential promotions or senfority or back paye
Whether the city was following a cecree |s ~-- might be
liable as to whether or not the city could be liaole
fors says pDunitive gamages unaer Section 1983. That -=-
it might be relevant in that sltuations

But simply because they were following a .
consent decree coes not in our view provice some limits
on the avaliability ot make whole relief. As the Court
recognized in the WeR. Grace cases the city has
voluntarl ly placed itself In a dllemma of its own

33

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300




12

13

14

15

16

17

18

19

20

21

22

23

24

25

makings ~

Ard In Grace the employees were entitlea to
recover their back pays, even though tne employer in
Grace was acting pursuant to a conciliation agreement

which had been crdered enforced by a gistrict court. Seo

QUES TION: Surely for that purpose, to go back
to Justice Stevens' line of questioning, there would be
a difterence between a consent decree and simply a court
determlinaticnsy because there the city wouldn't be the
architect of its own violations If It was —= if |t was
simply hit with a Judgment that reaquired t to do
certain thlngs.

MR. FITZIPATRICK: Yesy I -— 1 see your point
there, Justice. 1f the city was not the architect of
lts —-

QUESTION: Weli, of course, you assume the
party settling a case |s an architect of the
csettlement, Sometlimes he has to negotiate with his
agver sariese

MR, FITZIPATRICK: Welly the citys in the words
of the mayor in his depositiony made the pbest business
geal it had ever made when it settled this case for
32654000

QUESTION: Are you clalming it was a collusive
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;ettlement?

MR, FITIPATRICK: Noy sire I'm not claiming
it's a collusive settlement, I'm saying that the city
was eager tc make the settlement.

OLESTIONS wetlly there 2re a ot of people who
have been eager to settle lawsuits once they get the
evidence before the Jjudge.

MR, FITZPATRICK: Yessy sire But I --

OLESTION: When they know == when they think
they're acing to loses especiallys

MRe FITIPATRICK: VYess we've ail settlea
cases.

QUESTION: Mre. Filtzpatricks thls == this
litigation involved promotlion practices of the citys 1
take it. What we're aealing =--

MR FITZPATRICK: The original =-—

QUESTION: Yess the orlginal action Involvecd
hiringe.

MRe FITIZPATRICKE Letsy let -— yes,

QUESTION: Nows who has to be joinea in your
view in a qiring suit?

MR. FITZPATRICK: In a hiring case. That Is a
good questlon. In a hirina cases the —= of course, it a
hiring quota or goal is ordered, of course the —— jt ——
one cannot be certain who the remedy wlll affect down
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the linea It wilt affect the public at large or the —=—

QUESTIONS Yo who has to be Jolnedas in your
viewy In a hiring action?

MRe FITZPATRICK: Who has to pe Jjoined == 1
would think It woula be appropriate to join a defendant
class of apgplicantss of current appiicants perhaps, to
the city.

Tre personnel board whlch aaministers the
examlnations continuously gives examinatlions and
malntalns a register of eitlglbles, ana it would be easy
far the exlisting parties --

QUESTION: Just people on tne eligibvillty
liste

MR, FITZPATRICK: 1 wouid think that they
wculid be adequate representatives for the interests ot
those who might apply to the clty of Birminghams ana
therefore might be subject to the relief which ==

QULESTION: In a class action?

MR, FITZIPATRICK: Through a defencant class.
Justice O'Connor's questiony, as I understooa 1ty asked
me for a vehlcle upan which potential applicants to the
city might bte bound by a decree andy in my viewsy a
pessible vehicle for achieving that goal would pe
through a defendant c¢lass of the persons on the register
of eliaibilitys who would then pe adequate
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representatives for the potential new hires ot the
city.

QUESTION: Well, during the period '74='77,
were there any employment sults brought against the city
other than this one that involived thls depariment ?

MR. FITZPATKICK: Not to my knowleages Justice
Kennedys although == let mes 1f I may, I think it was
within the parameter of Justice O'Connor¥s guestliony

brlefly state that the suits which were brought In ‘74

and '75 were vefy broad pattern and practice suitss not

only agalnst the city of slrmingham, but dgdinst the
Jetterson County personnel board ana some 20 or 2% other
m&nicioa!ities in the Jefterson County area.

It alleged -— tnis was not a flre department
suita The fire departmer.t was Jjust one of manys many
departments whose employment practices might have been
at issues

1n fact, during that period of 1976 through
79, the suit was primarlly concerned with poilice
otflcer hiring ana fireflghter hiring. And to the
knowledge of the firefighterssy the only thing that this
sult was about was Jjust a hiring case Involving
entry-level firefighterse. B

QLESTION: tHow many == how many of the
Pialntlffs in this case were represented by counsel

‘
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MK, FITZPATKICK: During the hearings? The
Resporndents were not representea at the hearings

QULESTION: I knows But did they have lawyers
or not?

MR, FITIPATRICK: Ngy sire The Respondents =—-
the Respondents only sought legal counsel after they
were in fact denied promotions.

QUESTION: welly who was -— It was said that
some of the Respondents were consulting with the city
pecvple?

Mk, FITZPATRICK: Noe« Your Honaors the
associations the firetighters' assoclations which is not
a collective bargalnltng agent, was aware ot the penacency
ot the lawsuit ~--

QUESTION: wWelly was there any evidenca that
any of these indivigualssy the Respondentsy were aware?

MRe FITIPATRICK: Nos sirs. There Is no such
evidence, And ==

QUESTION: were these Respondents members of
that assoclation?

MRe FITIZPATRICK; The Respondents are all
members of the association. At least one ot the
Respondents was not even employed by the clity ot
Birminaham at the time the suits were filed.
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The associatlony thoughs in our views Is not
an adeguate representative --

OLESTIONS wells dio the association notity
fts members or anythings call their attention to this —--

MR. FITZPATKICK: I don't believe that —-= that

is not record evidences but I don't believe tne

association went out and notifled all Its members that
the litigation was pending ana =--
QUESTION; well 1 —-= 1 understooud from your

colleaques on the other side that these Respondents were
aware of the Iltlgation --

MR, FITZPATRICK: Nos sir. Your Honor, tne
Respondents were not -— tne individual Respondents who
are before this Court today were not aware of the
fitigation.

The evliagence Is that the firefighters’
association and the unlon president had knowledge of the
pendency of that lltigation which he understood to be a
hiring case.

In facty during the 1979 trials na tire
department promotional examination was attackeds The
trlal In '79 which concerned promotional practlices was
primarlly concerned with examinations for promotlions iIn
other departments.

The —— the trial dia involve sowe promotional
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devicess screening cevicess that were also employed In
the fire departments but the principal focus of that
trlat was on the valldlty ot certain examinations.

OLES “10N: When —-- when would it have become
clear that the flre department was implicated in the
sul t?

MRe FITZPATRICK: That flre department
promotlons were Impllicatea in this suit?

QUESTION: Yess

MR, FITZPATKICK: It only == the only —- the
first time that any fire department promotions were
specltlically mentionea was in the consent decree
ftselfe

In facts the fire chief himse!f so testified,
that he did not know flre —— flre department promot ions
were implicaﬁed in the Iltigatlon unttl a consent decree
was entered, ana he was given the charge of enforcing it
in the flre departments. The =--—

QLESTICN: was any of tnis in tne newspapers?

MR, FITZPATRICK: Apparently there were some
newspaper storles about the filing of this titigation.
Yess sire

QUESTICN: You mean this is apparent, you
doan't think so. 4

MR. FITZPATRICK: The =-- the Petltlioners have
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cited newspaper articies in their brief, but ==

OLESTION: {Inaudible) invoived the whole area
all around Birmingham, rvight?

MRke FITZPATRICK: Yes, siro It Involvea the
greater Jefferson County areas.

QUESTION: Aq? yet the newspapers diin't
mention [t?

MRe FITZPATRICK: Noy I didn't say that,
Justice Marshall.

QUESTIONS But that was my questione.

MR. FIT2PATRICK: 1It's my understancing that
the Petitloners have cltea newspaper articles in thelr
briefsy and I will take their word for it that their
brilefs are accurates although I have not gone back andg
read those cld articles.

QUESTION: And that vour pecople can reade

MRe. FITZPATRICK: VYesy my firefightersy I

befievey can read.

QULES TION: But they don't know anythlng about

MRe FITIPATRICK: Welly we oo not believe that
a story In the newspaper is an appropriate vehicle upon
which to --

QUESTION: 1 dldn't say that. 1 aidn't say
that == you sald they didn't know about {t.
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MRe FITZPATRICK: They said that they dia not
know about the particular fact that tney were tcoking
for promotlonal goais In the Blrmingham fire and rescue
SErvices

QUESTION: But they did know that there was a
case pendings which affected the gepartment they were
workling fne

MR, FITZPATRICK; There was a8 case pending
which challenged emp!oyment practices In the Jefferson
Ccunty area.

QLESTIONS nhere they wWorke

MR, FITIPATRICK: W®here they work. And they
basically thought It was a hirlng case, wnlch is where
most of the focus was during the mla=1970s.

The == in our viewy the need to carefuily
police affirmative actlion mlans‘uuu!d be -- would be
furthered by allowing suits such as those by Kesponaents
tc go forwards

The Court recognlzea in Fulillove that simply
because the Court was approving the set-aside in the
context of that cases that It did not preciude further
chalienges based on speclflic applications of the
set-aslde.

And we believe that in the context of this
cases the policing of affirmative action plans would be
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furthered by allowing suits such as thnese tc be heardy
especially under the facts of thls case whefe the city
has been following a 50 oercent quota witn only a 13
percent qualified black applicant pool for promotione.

Ngo considerat}on was glven by the city to tnhe
relative qualifications of competing black andg white
canaidatess Race was not a plus tactory 1t was the only
tactor. Anc we believe the merits of the case to be
heard In the district court are very strong. The ==

QUESTIONS Mr. Fltzpatricks comirng back to
your earlier answers that your clients dla not Know of
the fact that promotloms—were at issue (n this
Litigation, Is that a matter of record or is this Jjust
your personal assurance today?

MR, FITIPATRICKs That =-— that is my personal
assurance tcday. That matter was not a matter of
record. 1t was not --

QUESTIONS But isn't it your legal posl;lon,
Mr. Fitzpatrilcks Dut even It they knew it wouldn't make
any differences because they aldn't have any duty to act
unless they were served with process?

MR. FITZPATRICK: Correct. It is tne court,
in the Mullanes In the Tulsas and In the other cases
which look at aceguacy of notices does not look at what
notice was received but rather what notlice was glvene
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In the Tulsa case last termy, the Court stated
that actual notice is such —=— individual notice by mall
or such other means as is certain to ensure actual
notice.

And the burden te give noiice upon known
interestea parties is on the Petltioners in the context
ot this cases who are the existing parties to the
litigatlons who certainiy could have given notlce to

)
their exlsting employees.

QUESTION: weils that's not all you lInsist
upons not Just noticey not just notice that there's this
tawsuit pencing. You want them jolnea. 1 meansy notice
tn?t you are herepy going to be bound by the result of
this suijty unless —— uniess yocu —-

MR FITZPQTRICK; Avsolutelys Justice. HWe
belleve that the mandatory joinder theory iIs wronges

But even if the Court went to that sort of a.
theory that there was no adegquate notice tn the context
of this cases but that is correct. We regect and we ao
not belijeve that the Court need reach the question of
whether notice was given here because there was no quty
tc Intervenes and the mandatory intervention theory
should not be accepteds I see my light Is on.

QUESTIONS Thank yous Mre. Fitzpatrick. Mre.
Merrillse we'll hear now from you.
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OkAL ARGUMENT OF THUMAS W. MERRILL
CN BEHALF CF THE FEDERAL RESPONDENT

MK, MERKRILLs Thank yousy Mre Chief Justice,
and may |t please the -Courtg

Petitioners maintain that Respondents are
bound by a consent decreé ttiat was enterea In a case (n
wnlch they were not partiess in which they were not in
privy with any party. That proposition Issy to say the
leasty striking.

L QLESTION: May I interrupt right out the
outsets Mr. Merrilly because 1'd be interested in your
Viewse

We use the word "bouna" by the decree. In
your Jjudgment dces that mean the same thing as whether
the decree coula constitute a defense to a Title VII
action?

MR. MERRILLS Justice Stevensy I think that
the way In which the issue should properly arise in tne
iagﬁuits that Respondents have filead woulag be framed in
terms of the McDonnel | Douglas ana Burdine standard that
this Court has laid oute

The Respondents would have to show =—
estabilish a prirma facie case of discriminationy then l
assume that the city woulc Impose the decree as a

defense,
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QULESTIONS Corrects

MR. MERRILL: And at that point, the answer to
that defense would be that the decree |Is either unlawtul
or else that the clty Is acting outsiage tne terms of the
decree and that the decree is no detense --—

QUESTION: But that's quite a different Issue
than whether the cutsiders are bound Dy the decree.
They're not affirmatively obligated to do anything as
partlies to the cecree, -

MR. MERRILL: ﬁo, they're not bound to do
anything uncer the decree,y but they are bound in a
ccllateral =— the Petitioners ciaim Is that of
collateral estoppel.

QUESTION: They're not bounds they're Just --
there's a defense to thelr lawsult out therey which Is
In the tact that the city has relied on a decreee.

And 1 suppcse the defenses as one of the other
fawyers suggesteds Is precisely the same whether 1t's a
litigated decree or a consent decreey as long as it's a
bcna tlde Judicial decree.

MR. MERRILL: I would agree with that, Justice
Stevens.

QUESTION: So we're really not -— and tne
guestion really Isn't whether they're bound, the
gquestion is whether or not they can challenge the decree
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in orcer to anticipatey, to gefeat this defense.

Mke MERKILL: Jt's an Issue of res guaicata or
ccllateral estoppels if you willy as to wnether or not
the validity of the decree Is something as to which tne
Respgondents are collaterally estopped from attacking.

Ncwy @ lltlgatea gecree wou'ld be dlifferent, I
tninks in that it would have some stare decisis effect,
at least in the Northern Ulstrict of Alabama. But in
either casey whether it's litigated or consent decree,
our position woula pe that there can be —- collateral
estorpel cannot be Imposeag on someone who Ils not a party
or not privy to the case n uwhich the decree was
entered.

QUESTION: Mre. Merrille the federai government
supported the entry of the consent decree in this case.,
Right?

MR, MERRILL: That's correct, we dide ANd we
have not subsequently sought to attack the decreey at
least as the decree |Is written on lts face.

QUESTION: So, indeedsy it might constitute a
valid defense It suit were permitted by the
Respondents.

MR, MERRILL: I don't foliow your guestion.

QUESTION: wellsy it relates to what Justice
Stevens was Jjust asklnge. Suppose these Respondents are
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allowed now to flle thelr suit ana be heard, 1 assume
the government mlght think the detense is validy that
the consent decree provides a valid defense,

MR, MERRILL: Tne government is obligated by
the terms of the degcree to cetend the decree —-— excuse
me, defend the decreey and we would nct take the
positlion that the decree itself Is invallas 1 son't
think ft's open to us to take that positlony as
signatories to the consent decree.

QLESTIONS who ao you think has to be named In
a hiring suit? _

MR. MERRILL: Wells that raises an impertant
polnt that I dicg want to addressy Justice G'Connor.

The case has been argued this morning, 1
thinksy on an impliclit assumption that It's an
unagualltlied good thing to try to get everybody who has
any type of Intere.ts however remotely affectedy
involvea in one piece of i1itigationy ana therefore that
the relevant cholces are this managatory Intervention
rule or some kind of mandatory jolnder rule.

1 think that that assumption Is open to very
ser lous guestion. I would caution the Court against
erdorsing some klnd of rule of even mandatory Jolinder
fet alone mandatory Intervention in handling Ticle VII
digputes.
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At the outset == you can think about the
possiblittiess the contingencies that face ;omeone ke
—— |ike the Individual Responcents at the outset of a
lawsuit of this naturea

It's not ciear whether or not the Plaintitfs,
the orlglnal Plalntifts that isy wiil prevail. IT they
do prevall it's not clear what type of rellef will be
ordered.

It there's a consent decreey #t's not clear
that the consent decree |s necessarily going to include
numer lcal relief of the nature that it did heres Even
if the consent decree contains that type of relief, it's
not partlicularly clear whetner any of the Respondents
Wwill seek promotions or be eligible for promotionsy and
it's not clear if they seek promotions whether they'li
be promoted or not be promotedcs

And flnally,y even it they're not promoted,
it's not clear that they would feei suffliclently
aggrieved by that decision to want to file a lawsuite
And 1 think the Court should be cauticus about enagorsing
any type of rule that sort of forces Title V11 cases to
consider non-r lghty If you wiily contentlons as a |
necessary requirement of litigating those particular
lawsulits,

QUESTION: So what should the rule be? How
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would you apply Rule 19 in this context?

MR. MERRILL: Welly I think Rule 19 comes to
bear by —- comes into play by Ilts terms. When you reach
a point where there are iagentifiable parties who are ==
who have a significant risk that they will be adversely
affected by tnhe partlicular case. At that polnt in time,
thens Rule 19 requlres that tnose parties be Jolned.

1 think == I think there's an important
distlnction here between parties who have a causeAp?
action ana fparties who don't have a cause ot actlon.

The Respondents in this particular case at the time of
their consent decree cld not even have a cause of
actiony because they had not been denied promotions.

And 1 think that somecne who doesn't even have
a cause of actlon Is probably not the type of person as
to which there should be some mandatcry rule of joinder,
let aione mandatory lIntervention.

And 1 think that's the pasls on whichs for
exampley the Penn Central case can be distinguished. In
the Penn Central case you had somebody who not only had
a cause ot actlon but who had gone so far as to file a
lawsulte.

It was in a difterent court. A4nd then they
sat by while all the other parties went anead and
agludicated their claims i1n a different court. That's a
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tfar different situation tnan what you have here, where
the clalm |s that someone who's bound -— somecne who
dcesn't even have a matured cause of actlion Is bound by
a consent decree entered I1nto somebody else's case.

The fundamental ponint heres and 1 think It's
one that the Petltioners have consistently glossea overy
is that given the strong background of due process that
suggests that a party cannot be bound to a case In which
they're not a party —-- a person can't be bouna in a case
when they're not a partys not privy -~ one would expect
it «nere was to be an exception to that that you woula
tfing it In a statute of Congress or In one ot the
federal rules of civll procedures and provisionss for
exampley regarding notlce ==

QUESTION: Mre Merrilis 1 thought we'd agreed
these partles aren't bound. There's no guestion of
belng bound by the decrees It's a questlon ot whether
this is a defense to thelr lawsulte,

MR, MERRILL: Wells I'm using that as a
snorthand for whether or not collateral estoppel applies

L}

QUESTION: But it's quite —- it's qulte a
different —— I means It's a shorthand, but you're mixing
up two very funaamentally different concepts.

Because there's no requirement that somebody
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get notice if they want == wells there's a big
difference tetween Deing bouna and Jjust wanting to bring
a lawsuit.

MR, MERKILL: Wellsy if the issue ==
technically you're right. The issue is collateral
estoppels and excuse me if 1've —-—

QUESTION: Sees and that's part ot the
confuslon with the court of appeals' opinion. They
somet imes use the word "bound' and then at the end they
ask whether the decree can be usea as a defense. And
they're very dlfferent conceptss

MRe MERRILL: The Issue is whether cr not the
decree §s a defense as to which these Respondents have
nothing toc say in response,

QULESTION: Uo you think it's that big a
difference, Mro. Merriil? I mean, it tuo'people are
litigating cver which of the two of them owns my nouse€s
I guess 1 am not bouna by that in the sense that it
doesn't make me do anythlng it it comes out wrong.

But I'd feel pretty bad if I were if 1 were
obliged to live by whatever the outcome fs. ©Con®t you
think there's a substantlal difference between whetlnher
I'm bound In the sense that I have to do something or
whether I'm just bound in the sense that whatever the
Court says is the law as to be. (Inaudible) it I were
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you. )

MKk, MERRILL: I tnink the issué here is
collateral estoppels ana 1 think the issue is an
impor tant ones Justice Scalia.”

Let me Just say somethlng very quickiy about
thne notice issuey because 1 tnink the Petitioners®
propositlion that somehow the intervene or be bouna rule
satisfles due process glosses over some very important
polntse

First of alls this Court has held in Mullane
and related cases not that subjective knowledge |s
required but that reasonable means must be ungertaken in
order to assure actual knowledages And no claim can be
made that reasonable means in the Mullane sense were
undertaken here in orcer 1o proviue notice to these
particular Responaents.

There was publicatlon notice in the newspaperi
the publication notice dian't mention the fact that
promotlons were at issue. 1t did not mention the fact
that there were a numerical -=- nume;écal relief was
contemplated by tne consent decree,

Furthermores one would think that under the
intervene or be bound rule that the relevant thing that
the Respondents would have to have notlce of was the
fact that 1f they don't Intervene they wlill == excuse
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mes be sublect to thetr collateral estoppel -=- would bDe
subject to a col!ateraf‘estoopel contentlon or that they
will be ungnle to attack the terms of the consent
decreee.

And there was never any suggesﬂion that that
t;oé of notice was provided tc the inalvldual
Re;pondents in this particultar case.

I think It's —— one Instructlve way to think.
about thls proposed rulesy this coliateral attack rule,
s to compare It to the class action procedures of Rule
23,

Petitioners! argument would In effect
transform a class actions Title VII class action, into a
double class actlon. Not only woulc you have the named
and defined class that rece’ives all the procecural
protectlons of Rule 23y but in adaltlon you wcuid have

an undetined class with no representative parly

‘represent ing that classsy no inquiry Inio the adequacy of

representations and none of the other protections of
notice by Rule 23.

And that class would nevertheless also be
subject == or would be unabte in the futlures 1O
cocllateraily attack certain provisions of the case that
were uwnterecd intec. Thank you.

QUESTION: Thank yous Mre Merridle. Mre Joftey
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ycu have three minutes remaining.
REBUTTAL AKGUMENT GUF RCUBERT D. JOUFFE

MR. JCFFE: The notion that tnis notlce was
inadequate comes pretty poorly ftrom the mouth of the
Unitea States aovernment which arafted the notice.

Mullane and Tulsa cc not seem tc me to apply
here. They deal with the corstitutionality ot a statute
on its face which Is intended to apply to all
situatlonsy and not with a situation where due process
was met In this situation.

Tterets no question Okiahoma coula have

-

provided tor due process to be determined on & case by
case taslss They Instead chose a statute and they chose
an inadeguate statutes

In Muliane and Tulsa, the partles did not have
noticees 1t's a very alfterent sltuation than thls one ==

QUESTIONS Yess but let me ésk you a
guestion. Supposing that your opponents wanted to
attack this decree as having been fraudulently entered
intos that there was a bribe changed hand or some thing
like that, you'a agree there was stanaing to ao thaty
wouldn't you? _

MR, JOFFE: Absolutely. Although I thinks
Your Honors they should go back to the consent decree

court for ttat, not filing a separate lawsuity but
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certalnly that coula ve ralsea.

QUESTION: So it really isn't a question of
standing at all or a question of being pounas it's a
question cf whether it's a good defensey a particular
gecree,

MR, JOFFEs It's a —— that is a ouestion to
the damaae actlone. MWith respect to prospective reliet,
It's a somewhat different questionsy and I1's 3 question
whether In thelr separate Title VII casey as opposed to
golng back into the decree court seeking to intervene on
changed circunstances of fact or taw. It's a question
of whether in this case tney can rellitigate tnat.

There's no gquestion but that they could have
Iintervened in that proceealng,y whether thelr cause of
action had arisen or not. They could have ==

QUESTION: Maybe it's not Jjust 3 matter of
relitlaation. Maybe they have a higher burden. But
even |f —= you woulg say that under no clrcumstances,y |f
there had been no hearlngs no matter how wiltd the decree
wass that they couldn't say that this decree violates
scme stanoard?

MR, JCFFEs If there had been no heéring ana
notices T would agree, they could certainly come in ana
bring their Vitle VII --

QUESTION: hwell, maybe ihe fact}tnat there was
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a hearing and notaice is a defense to thetr claim rather
than one that stops them at thé thresholde

Mr., JOFFE: 1t's both a defense to their
damage clalwm and it's a reason why they shoulan't be
aple to relitigate this lssue. Theys in eftects waived
their rilagnts.,

And essentiallys they didn't =— they el ther
walved thelr rlghts (f they didn't appear at that
hearina or they appeared at their hearing through the
proxys the BFA, whlch was tighting affirmative action
tooth and nall and made every argument at that hearing
that they -—-— evefy substantive argument that they 've
made throughout the course of tnls {itigation. They
were not deprived of anytnings Your Honor

As far as whether 1lhe denial of intervention
was somehow unfalrs in NAACP v. New Yorks this Court
affirmed the trial court's denial of information on the
basis of a single article In the New York Times,y ana a
15-day delays

The delay was m ofe =< shorters the notice far
more ephemeral than what sat heres And moreoversy they

*
could haves, of courses appliea tor cert to this Court
from the Eleventh Circuit's affirmance of the denial of
certiorari. They chose nots they chose to gamble on the
uncertain state of the taw ana pursue this other
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lawsuite.

The rule which they urge woula mean that
decrees —=— consent gecree C3seEs and litigated cases
could be attacked In separate proceeaings by whoever was
atfected Dy themsy not matter tow much notice they had,
hcw much opportunity they {20 to be heard. Thank you.

CHIEF JUSTICE REHNQUIST: Thank yous Mre
Jofte., The case {s submitted.

{whereuponsy at 11:i05 3eMes the case in the

apove-ent it led ratter was submittedad)
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