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The attached article was written by Jim
McCtellan, Senator East's counsel on the
Senate Judiciary Subcommittee on Separation
of Powers. It is interesting, as an analysis
of the Court’s capacity to ignore legislative
intent in reaching its conclusions on poli~
tically sensitive issues, but it is mooted
by the fact that the Court has indeed ruled
and does not appear inclined to re-evaluate
its holdings. I thought, though, that you
might find it useful.
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FIDDLING WITH THE CONSTITUTION WHILE Q‘L’Q@_L‘f

ROME BURNS: THE CASE AGAINST THE VOTING 6
RIGHTS ACT OF 1965

* James McClellan®

Like other small municipalities in the mountainous regions of
north Georgia, where the Blue Ridge and the Appalachian Traj]
mark their timeless entry into the Southern Piedmont, the City of
Rome is a predominantly white communily. Flanked to the north by
“Mountain Republicans,” Rome shares a common heritage with the
rural areas of east Tennessee, northeastern Alabama, the western
Carolinas, and southwestern Virginia that dates back to the War Be-
tween the States. In these states, union sentiment ran the highest in
the old Confederacy, frusg_-_au'ng the secessionists and even the war
cffort. Long before the war, the small upland farmers who populated
this region were a class apart from the lowland planters, They had
neither slaves nor plantations, and their politics traditionally have
reflected different interests and attitudes, Even today one senses an
attachment to the ancient Republican traditions. “They vote a
straight Republican ticket election after election, Nor are the moun.
taineers Republicans by choice; they are Republicans by inheritance.™

Because the Negro Population of this area has never been sub-.
stantial in number, the tiny hamlets and small lowns dotting the
southern tip of the Blue Ridge historically have conducted their
political affairs in an atmosphere that is relatively free of racial
strife compared to the southern parts of the State, where the Negro
population of Georgia is concentrated. Many of the thinly populated
counties of north Georgia, for example, contain almost no Negroes,
According to the 1980 Census, Forsythe County contains only cne

. Negroe; Fannin County has only seven; Gilmer, Jjust twenty-two,

Dawson County has none. Throughout the region, Negroes represent
a miniscule fraction of the total population.?

Rome, located in Floyd County on the fringe of the Mountain
Republican ‘area, contains a percentage of Negroes slightly larger
than most of the counties to the north, but is otherwise represen-
tative of the area in- that whites comprise the greal bulk of the
population.?

- Thus situated, the City of Rome has experienced fewer racial
problems than most small cities of the Deep South. Though it did -
not elude entirely the whirlwinds of Reconstruction polities, Rome -
seldom felt a conspi federal pr in its Jocal affairs. Ang
when the initial flurry of federal laws generated by the civil rights
movement of the late 1950°s and early 1960's fell on Georgia, Rome
Was more of an observer than an intended recipient. While other
Georgia cities to the south, such as Albany and Atlanta, were em-
broiled in civil disturbances, Rome was seemingly untouched by
racial discord. Enjoying considerable local autonomy, Rome quietly
built a record of success in race relations beginning in the 1960's
largely on its own initiative.) But with the passage of the Voting
Rights Act of 1965, Rome soon found jtself caught up in the broad
sweep of federal electoral reform. Not since 1867, when General
John Pope established a military outpost in Rome,” had the moun-
tain city experienced such direct federal intervention in the conduct
of its affairs,
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under the Act because of their discriminalory effect.? In City of
Rome v. United States,® the Supreme Court affirmed the District
Court ruling. In response to the city’s claim that the Voting Rights
Act exceeded Congress’ enforcement Power under the fifteenth
amendment, the Court reaffirmed its ex ansive view of the enforce-

ent power in South Cafolin‘q&n{("‘ag@baclx" and went on T6 write
a.:gggymghgpgggix‘n‘_ghe_h,i,st_o;y..o!,_the_ ﬁ_l@cqn;h,_avmcn‘dmcgt., Under sec-
tion 2 of the the...am_egs!msy.tﬁib,eucgm;cpnc.lud_ed.qungres'sﬁféEi&?@

tices that in and of themselves. do not violate sectjon 1, so_long as
r.a, (e iy Bz sirag v sl cs o, u-.:-w-cm-m;-w‘;‘—-—n
the prokil Prohibitions At tacking _g_n_sgn'ﬁ}nahog_g_l:_g_.ggg;ogrmte.

City of Rome thus represents a bold new course of Constity-
tional development under the Reconstruction Amendments in that
Congress may now reach beyond the substantive provisions of the
amendments themselves to prohibit state action which, in Congress’

since 1966, this article offers the thesis tba_g__thg_Aqt.jLselLiS.an.un-
constitutional exercise o cgislative power under_ the Fifteenth
‘:ﬁﬁaﬁ;‘eﬁt:_ja_ha:that:cag'af:miﬁé:‘i's‘.c‘sa'&hry.xo. the intentions_of
mnm%‘?_h.omfra,qu.bo&h.th,mAmendmcnt and.the Act, Examining this
decision and earlier cases in the light of Congressional hearings and
debates on the adoption and extension of the Voting Rights Act, the
article contends that the Court has Interpreted the Act _to include

: ndiﬁ@Lﬁgh&@miq9!i!ies.an,d.;r.gqt.ri.c,t_ions on the States that run

g

e_expressed intent o 9se.¥he, paticipated in the for.
mulation of the Act. An accompanying analysis.of the debates on the

Crucial to a Proper interpretation of both the Act and the en-
forcement clause of the Fifteenth Amendment are the debates on

debates shed considerable light on the intended scope and meaning
of the enforcement power. From an analysis of this legislative
history, the author concludes that the framers of the Reconstruction
Amendments did not intend to confer upon Congress all of the
power over political rights that is embodied in the Voting Rights
Act of 1965, and expressly favored a construction of the cnforce-
ment power that was consistent with the principles of Federalism.

At s - an s s



—————— .

. »

LSU, 41-2, 6832, macyy 3., jill, 817-81, galley 172

. ?‘inal.ly, this article briefly examines the line of cases culminat-
"'Kdm City of Rome against the backdrop of the American political
tradition, and amnuhauheAQQutLhaaimma:d_unpn Georgia and
the other Stateq sf gledout.by_the Voting Rights Act a theory of
emocracy that is essentially foreign_to the Aﬁ;é?ﬁig experience.
18 article thus challenges the underlying assumption of the Court’s
ruling that a system of propartional representation, Buranteeing the
election of Negro candidates, will necessarily enhance the influence
of the black community in loeal affairs,

I. GENESIS OF THE VoTING Ricuts ACT OF 1965

Although the Equal Protection Clause frequently has been uti-
lized to protect the Tight to vote, the fifteenth amendment, declar-
ing that the right to vote shall not be denjed or abridged “on ac-
count of race, color, or previous condition of servitude,” was origin-
ally intended to serve as the real workhorse of Negro suffrage,”
Two months after the amendment was adopted, Congress, exercising
its new ‘enforcement powers under section 2," passed the Enforce-
ment Act of 1870." Byt this measure, which sought. to prohibit both
state and private action interfering with voting rights, was largely
unsuecessful. The Supreme Court struck down provisions of the Act
aimed at private action," and Congress in 1894 repealed most of the
remaining sections of the statute dealing with official action.

Congress then withdrew from the field, and for the next six.ty
years the task of climinating racial qualifications in the franchise

sponsibility, the Court assiduously thwarted state efforts, whether
statutory or administrative, to disenfranchise the Negroes, even

reaching out to strike down attempts by political organizations to

exclude Negroes from voting in primary elections. Throughout this

gress' enforcement powers under the fifteenth amendment. In 1894
however, this measure was repealed.

The general theory thus adopted concerning Congress® power
over the electoral process indicated that Congress could legislate
under the fifteenth amendment to protect the suffrage in all clec-
tions against State interference based on race, color, or previous
condition of servitude,* whereas under article I, section 4 Congress
could legislate against public or private interference but only in
federal elections. Protection against private interference with the
right to vote in state elections was therefore thought to be beyond
the scope of Congress’ powers,

Here matters stood when Congress reasserted its enforcement
powers in response to the civil rights movement that erupled in the
wake of Brown v, Board of Education.® chﬁes.,o[,
remedial statutes designed to assist in federal enforcement_of fif-
teenth amendment rights, the Civil Rights Act of _1987" made it un-

lawful for any_ person, whether acting as a’ public_official_or_ pri.
mejy&irlt_eafs@.ﬂafﬁ'%,sighs.,te..ve.l,.e..in..aﬁzm.l.cﬁip.ni@z./sd,c..rst

officers. At the hearl of the Act's enforcement mechanism were pro-
visions authorizing the Attorney-General to institute civil suits for
injunctions in aid of the right to vote in state, territorial] district;
municipality, or other territorial subdivision elections, and Lo _seek.
injunctive relief in the courts against violations of civil rights pro-

tected Under-section 2 of the Ku Klux Klan Act of 1871.7

.devolved principally on the Supreme Court. In carrying out this re.

v
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This Act was followed by the Civil Rights Act of 1960, which
ag.ain increased the powers of the Executive branch and strengthened
exisling procedures by authorizing the Attorney-General to obtain a
finding, through the courts, of a_PattETH o Praclice s NoleE-dis-
ot fos fonctr's Jupmam L e B Ty :
crimination in any junsdictlon'. Upon the entering of such finding,
which significantly removed the issue of Negro voting beyond a
case-by-case delermination, all qualified Negroes would be regis-
tered to vote by court-appointed referces.”

Title I of the Civil Rights Act of 1964* signaled a new direction
in voling rights legislation by restricting the right of the several
states in their determination of voter qualifications. Unlike the
carlier statutes, which forbade the discriminatory application of
state voter qualification standards, the_1964 act_went, beyond_the,
realm of regulation to impose_the equivalent of a federal literacy __
“Test. The _act_not only prohibited_the discriminatory administration
of literacy lests in_federal elections, hut also estahlished_a_“rebut- -

table-presumptionl.of. literacy..for.any.. prospective.voter_who_had .,

completod-the-sixth grade.in a schoolwhere the Engli
had served as the basis of instruction.® -
Finally, in the Voting Rights Act of 19657 Congress exceeded
what had previously been regarded as the limit of its authority
under the Enforcement Clause of the fifteenth amendment. Grounded
in part on section 2 of the fourteenth amendment and Article I, sec-
tion 4 of the Constitution, the Voting Rights Act prohibited not only
various forms of state action in the electoral process, but also
private acts of voter intimidation in federal, state and local elee-
tions.” Creating what are admittedly “stringent new remedies for
voter discrimination,” the Act established Federal supervision over
State voter qualification tests and state clectoral processes “which
in the thoroughness of its control is reminiscent of the Reconstruc-
tion era."® While strengthening judicial remedies, the act also pro-
vided for direct federal intervention through a variety of complex
administrative remedies to remove both immediate and future im-
pediments to minority political participation and representation.
Enacted in resp to d trations in Selma, Alabama pro-
testing discriminatory voling registration practices, the Act was
originally conceived as a temporary expedient to end almost a cen-
tury of racial discrimination in the clectoral process.® The bill.that .
Was submitted to Congress by President Lyndon.Johnson on March _
ATT965 pravidrdthat”"the_ Act, should remain.in.effect for, ten ..
years.! Congress rejected this proposal in favor of a five year
period: but in 1970 Congress extended coverage of the Act for
another five years and in 1975 extended it again for seven.® With ,
two important exceptions, most provisions of the Voting Rights-Act
—are scheduled to expire in 1982 .

II. PROVISIONS OF THE VOTING RIGHTS ACT OF 1965

- A, General Provisions
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The Act consists of nineteen sections, some of which are perma-
nent legislation of general application throughout the nation, Among
the general provisigns is section 2, which prohibits the states from
using any racially discriminatory “voling qualification or prere-
quisite to voting, or standard, practice or procedyre,"s Far-rcnching
and reminiscent of the previously abandoned Force Act of 1871, see-
tion 3(a) of the Act authorizes federal courts to replace state election
officials by federal examiners, with ful] power to examine and regis-
ter voters “whenever the Altorney-General or an aggrieved person

cation or prercquisite to voling, or standard, practice or procedure”
that is different from that in force when the Proceeding was com-
menced, unless the court is satisfied that the procedure in question
“does not have the purpose and will not have the effect of denying
or abridging the right to vote on account of race or color,”® Section

tions,® and the twenty-fourth Amendment banning the Payment of
poll taxes as a requirement for voting, contains a Congressional find-
ing that the poll tax violated the fifteenth amendment; and it in-

B.  Special Provisions ‘ . )
' 1. Sections 69: Federal Voting Examiners and Observers

The foundation of the Act rests on its special provisions, sec-
tions 49. These requirements are temporary and apply only to se-
lected states and political subdivisions. Sections 6 through 9 are de.
signed to strengthen earlier federal voting registration programs by
authorizing the Attorney-General, at his discretion, to use ex-

- aminers and observers where voting qualification tests have been
suspended under section 4 of the Act.” Unless overruled by a Feder-
al District. Court, the Attorney-General may appoint federal ex-
aminers to enter a covered jurisdiction and decide who shall be eligi-
ble to vote in all federal, state and local elections, if: (1) He has

ints from 20 or more residents that they have been .

denied the right to vote on account of race or color, and he believes
those complaints to be meritorious; or (2) in his judgment “the ap-
pointment of examiners s otherwise hecessary to cnforce the guar-
antees of the fourteenth or fiftcenth amendment.* Examiners are
authorized. to list individuals who satisfy state voter qualifications

been accurately counted. The observers are field employees of the
Civil Service Commission or other federal agencies. In the period
between 1965 and 1974, more than 6,500 observers were sent into
the Deep South, almost half of whom were used to cover elections in
Mississippi.® In general, both examiners and observers have been
used sparingly, and most served during the first years when the Act
went into effect. In the period. between 1965 and. 1975, only 60 coun-
ties and parishes éver-had examingrs and only 155,000_0f the more
‘than-oneniillion ieW Hinarily registrants in the covered states
‘W’c‘re‘re‘gi'sté‘r’e”d’ﬁy‘Ihﬁ’m’é&!@iﬂf_’l‘hé"liﬂﬁled'usc ol examiners since
1970 underscores the carly success of the Voting Rights Act in get-
ting Negroes registered to vote, and probably the mere threat of ex-
aminers has deterred many local registrars from blocking registra-

tion."




"

" “bailout™ i .
the District of Columbia that the jurisdiciion has Not used a test or
B¥ICo N A discrinats ”‘""cy.‘;i’xii\n_hi;r"’fbi-‘i;ﬁe‘iﬁéﬁ original ivel ..
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2 Section 4; Covered Jurisdictions

its voting age population was registered to vote op actually voted in
the 1964 presidential election, Amendments to the Act have extended

Alaska, Georgia, Louisiana, Mississippi. South Carolina, Virginia, 28
of the 100 counties in North Carolina, 4 of the 14 counties in Arj.
zona, Honoluly Countjr.. Hawaii, ang Elmore County, Idaho, Since
1968, other jurisdictions have been added and coverage extends also
to Texas, certain counties in California, Colorado, Florida, Michigan,
New York, South Dakota, and Wyoming, and a number of towns in
the New England states of Massachusetts and New Hampshire.a
Under Sec‘i‘!’L‘.‘iﬂL?.th?,,A_ct,-,,hqs‘zexgi:..a.co.vgrgd,.iurisdiction-may—

and.exempt itself if it can persuade the District Court for,

A

ﬂsﬁmﬁjﬂM&;@L@.&asﬁan,.f.el:\a.‘.éc.c.la!aiti;xqugznent-"

Since 1965, only.one.state has succeeded jn ballmgwqt_it. In 1966, and

again in 1971, Alaska gained cxcmgtiormﬂﬁalmcw
the Act rcestablished coverage.” One other state,

tests throughout the nation have been suspended under the Acts In
addition, section 4(e) of the Act deals with the question of literacy,
Unlike most other.provisions of the statute, which rest on Congress’
power to enforce the hifteenth amendment, section d(e) was a last-
minute floor amendment to the Act based on the Enforcement Clause
of the Fourtcenth amendment, Designed by Senator Jacob Javits

-(R-N.Y.) and Robert Kennedy (D-N.Y.) to emasculate the New York

State literacy test and expand the suffrage in New York City, sec-

y ! ANges are nondis.
criminatory.zSection § of the Act stipulates that no state or local

the approval of the Attorney-General or the U.S. District Court in
the District of Columbja. ¥ The announced Purpose of the section §
preclearance provision “was to break the cycle of substitution of
hew discriminatory laws and procedures when old ones were struck
down."* The more immediate objective of this provision is to give
government lawyers in the Voting Section of the Civil Rights Divi.
sion of the Justice Department direct and continuous administrative
supervision over the affected states and their political entities, and
to avoid the inconvenience of the judicial process. The provision's
obvious effect is to give the federal government a veto over all new
clectoral laws enacted by the covered Jurisdictions, whose pre-
existing voter qualification standards have been frozen under sce-
tion 4 of the Act.

. - . .
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Until 1971, section 5 was rarely employed to challenge state elec-
toral changes, owing in part to the Justice Department's pre-occu.
pation with review of existing statutes and uncertainty as to the
scope of section 5's coverage.” No less uncertain at the time was the
scope of the Attorney-General's authority under section 5, Seemingly
a delegation of unfettered discretion regarding procedures, stan.
dards and administration, section 5 is silent with respect to the pro-
cedures the Attorney-General must follow in deciding whether to
challenge a state submission for an electoral change, what standards
govern the contents of these submissions, and what is meant by the
60-day provision of sectjon § in which the Attorney-General is to re-
spond to requests for his approval of electoral changes’ Morecover,
seclion 5 does not even authorize the Attorney-General to pro-
mulgate any regulations. Such regulations were nevertheless issued

“then 5 US.C. section 301, which gives to [the head of 2n Executive
Department® the Power to ‘prescribe regulation for the government
of his department’ . . . is surely ample legislative authority for the
regulations.™ Reversing the burden of proof, which would ordinaril
be_carried_by_the Ig eralgovernment, the Act and accompanying
regulations regnge,,,aubmminguju;isgicﬁpn to_demonstrate fo
lhn..saﬁsfacﬁon.of..a.three-judge.-DistricL.Court.inﬂuhing&qn_m
. _Attorney£eneral..that..itsaproposed.change.‘.‘.doe&n ur-
Rose and will not_have the effect of denying or abridging the right
lodplg“omppgg_q[‘ggggugg,qgjow The regulations candid y ac-
knowledge that “section 5 . - . imposes on the Attorney-General
what is essentially a judicial function. Therefore, the burden of proof
on the submitting authority is the same in- submitting changes to
the Attorney-General as it wauld be in submitting changes to the
District Court for the District of Columbia.” Should a state or one
of its political. subdivisions fail to submit a formal request for a
change of its electoral laws, both the Attorricy-General and private
parties® may bring suit to enjoin enforcement of the law. Following
a request for preclearance, the Attorney-General has sixty days in
which to_interpose an objection or allow the change to stand; and
the voting practices submitted become fully enforceable if the
Attorney-General fails to make a timely objection.

" The vagueness of this provision, inviting arbitrary diseretion,
has produced considerable confusion and controversy. Although the
Act states that a new state law may be enforced if “the Attorney-
General has not interposed an objection within 60 days after such
submission,"® Le., of their filing, the regulations promulgated by the
Attorney-General provide that no submission is complete until the
Attorney-General has received all of the information that he deemed
essential in making a decision.” The Act is silent as to the effect of
the sixty day rule upon requests for reconsideration of an adverse
ruling by the Attorney-General, but regulations specify that these
requests shall also be decided within sixty days of their receipt.s
Neither the Act nor the regulations explains the application of the
sixty day rule to supplements to requests for reconsideration. In City

. v, Rome, however, the Court upheld the Attorney-General's inter-
pretation of his regulations on this question and ruled that the sixty
day period commences anew when the submitting jurisdiction sup-
plies additional information on its own accord.* “In recognition of
the Attorney-General's key role in the formulation of the Act,” said
Justice Brennan in United States v. Sheffield Board of Commis-
stoners, “this Court . . . has given great deference to his interpreta.
tions of it.""
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If the A_ttorney-Gqu@l_fgils to make _an_objection, the state
Egy_‘é_ﬁfoi‘c’fei_’tl}e'é_ﬁi"rfg"e; bui there is no certainty that the law will
TeMainin_ efféct, for section 5 of the Act contains this qualilies—
“NeitRer 36 4 Mirmative indication by the Attorney-Genera! that no
objection will be made, nor the Altorney-General's failure to object,
nor a declaratory judgment . . . shall bar a subsequent aclion o en-
join enforcement of such -+« practice or procedure.™™ Continuous ad-
minlsirative “supervision over the states and their Jocal units of
government is thus expected under the Act, even if the courts break
the cycle and rule against the Attorney-General. The broad scope
and massive burden of this entire operation is reflected in the statis.
tics compiled in the Justice Department. The 1975 Senate Hearings
on the extension on the Act revealed that in the period between
1965 and 1974, the Attorney-General's staff processed more than
1,000 requests for voting changes cach year™ In 1979;-a-Justice_De-,
partment official estimated that_the Department’s_staff _of eleven
section 5 analysts was processing from fifty Lo seventy-five submis.

- slohs_per _week—more. than_double_ the -number._just, five years .
garlierD :

These figures reflect a more than startling increase in section §
litigation.” More fundamentally, the figures show that a radical
transformation of the Voting Rights Act that has taken place since
1970.™ When Justice Deparmtne officials, led by Attorney-General
Nicholas Katzenbach, appeared before Congress in 1965 to explain
and defend President Johnson's proposed bill to eliminate diserimi-
natory voting practices, they emphasized the limited scope of the
Act. Its purpose, the officials uniformly agreed, was simply to re-
move the barriers to Negro voter registration. Those barriers, in
fact, were the very basis of the Selma demonstrations which promp-
ted the Johnson Administration to draft the bill. Appearing before a
subcommittee of the House Judiciary Committee, Assistant Attor-
ney-General Burke Marshall, in response to a question by a member
of the Committee, flatly stated that, “[tjhe problem that the bill was
aimed at was the problem of registration, Congressman. If there is a
problem of another sort, I would like to see it corrected, but that is
not what we were trying to deal with in the bill.”™ Before that same
body, Attorney_-_G_cngraLKat.zenbach—repealedly-emphasizcd--lhat

_:ﬂ‘ﬁll’_‘l‘!le_.bill_:eally,is..aimed-at—getﬁng,.pcople. registered.”, "Qur
-concern_today,” he said, “is to_enlarge.representative, goyvernment. .
It is to solicit the consent of all the governed, It, is to.increase, the
number ol cifizens who can vote.”™ Ten years later, testifying as a
private citizen before 4 Senate subcommittee in support of the 1975
extension of the Act, Katzenbach reiterated his understanding of
the original intent of the legislation:

The Voting Rights_Act-was_originally_designed to_climinate twa__
of the principal means of [rustrating .t}‘._?,1,.5_‘_'"..!‘.!‘!925&'&9!!@.!?8’!9,..~,
guaranteed to all 'éitiiéﬁ:ft_liq use of onerous, vague, and u fair
tests and devices enacted for. the purpose, of disfranchising
Fﬁ'ék’é?”a"'nii’iﬁ?&ii@_ﬁ;rﬁqq;gty«administraﬁonpL&hQ§&§nd,o;her
kinds_of registration, devices.The Voting Rights Act attempted
to eliminate these racial barriers, first by suspending all tests
and devices in the covered States, and second, by providing for
voter registration in those States by Federal officials where
necessary to insure the fair administration of the registration

system,™

That the Justice Department’s understanding of the purpose of the
legislation was shared by Members of Congress who participated in
the formation of the Voting Rights Act is abundantly evident from a
careful reading of Congressional debates and committee hearings
and reports. As Joseph Tydings (D.-Md.), a member of the Senate
Judiciary Committee stated while leading dcbate on the Senate
floor, the provisions for the suspension of literacy tests and the ap-
pointment of federal examiners were “the heart of the bill*™
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The success of the Act in terms of registration was almost in-
stantaneous, and by 1972 more than one million new Negro voters
were registered in the seven southern states covered by the Act.”
By the early 1970s, however, a new development became evident —
the problem of registration, by then essentially solved, had been
eclipsed by the preclearance provisions of the Act. Section 5, an-
nounced the U.S. Commission on Civil Rights in 1975, was now “the
focus of the Voting Rights Act."™

L. Allen v. State Board of Elections:
THE NEwW RIGHT TO POLITICAL OFFICE

The catalyst for this change was not a Congressional alteration
of the Act, but the Supreme Court’s broad interpretation of the
scope of section 5 in 1969 case of Allen v. State Board of Elections.™

As Stanley Pottinger, Assistant Attorney-General for the Civil
Rights Division of the Justicg_.Department. explained:

The Congressional hearings on the 1970 Amendments to the
Voting Rights Act reflect that section 5 was little used prior to
1969 and that the Department of Justice questioned its workabil-
ity. Not until after the Supreme Court, in litigation brought
under section. 5 had begun to define the scope of section 5in ., , ,
{the Allen case) did the Department begin to develop standards
and procedures for enforcing section 5.2

In_Allen, the Court, speaking through Chief Justice Warren, held
that a §E§g¢;qv_e_r_g:d,by,,;he,__A,c,l,,must..submi,& ,Iqxt,.fcderal.app;qy;l:
not_only new laws that might tend to.deny Negroes their right to_

e gt

register and vote, but _a_LUAu,Lhat.mighL.alsMendJohhue_aud;.

government. In other words, the Allen decision brought about a
complete ‘metamorphosis of the Act and the fifteenth amendment,
converting the right of the individual into a collective right of the
Negro population to an elected representative—in effect a guaran-
teed right of racial minorities to hold office, whether or not they
command majority support.

The Allen case involved three Mississippi laws and a routine ad-
ministrative change in Virginia that had altered election practices
without preclearance from the Attorney-General. In 1966, the Mis-
sissippi legislature amended its eclectiof laws to provide that
members ‘of county boards of supervisors could be elected at large
and that in eleven specified counties the superintendant of schools
would henceforth be appointed by the’board of education. The thicd
law changed the requirements for independent candidates running
in general elections. The Virginia“case concerned a bulletin issued
by the Board of Elections instructing election judges to aid any il
literate voter who requested help in marking his ballot" Whereas
the Mississippi amendment ar uably were designed to minimize the
political impact of the Negro foter, the record showed that the new
Virginia regulation was w lly free of discriminatory purpose. In
fact, Virginia election officjils had issued the regulation in the belief
that existing state voting’ practices did not conform to the Voting
Rights Act.®

Without reaching tl/e issue whether these clectoral changes
were discriminatory, t'ﬁe Court consolidated the four cases and
remanded them back td the district courts with instructions to issue
injunctions against enforcement of the enactments until the Attor-
ney-General had given his approval that the charges met the re-
quirements of section 5% In response to the appellees' argument
(based on Congressional hearings) that the scope of section 5 was in-
tended to cover only those changes dealing with voter registration
and the right to vote, Chief Justice Warren asserted that “[tThe
legislative history on the whole supports the view that Congress in-
tended to reach any state enactement which altered the election law
of a covered state in even a minor way."™ This conclusion was war-
ranted, said the Chiefl Justice, not by the wording of section §, but
by that of section 2, which referred to any “voting qualiﬁcal'i'ons or
prerequisite to voting or standard, practice, or pr.occdu'rc. .“ 'I:hc
word “procedure” in this section contained no exceplions, in dicating
“an intention to give the Act the broadest prossible scope. ., "
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Warren thys Presumed that the framers of the Voting Rights
Act intended that federa] regulation of voting Procedures shoulqd in-
clude not only those procedures relating 1o registration and voting,
but also those affecting voter impact and election Tresults, Drawing
from the Coury's “vote dilution” rationale in the reappointment

ves
recognizing that voting ; action necessary (o make a vote
elfaeroeroat voting j SaYole

effective, ™'
‘——*-—,

In the main, Warren's broad interpretation of section 5's
€overage thus rested on statutory language rather than legislative
history; for the phrase “all action necessary to make 5 vote effec-
tive,” seen here as a linchpin of the Allen decision, is taken from the
Voting Rights Aet itself. Significantly, however, this language is
drawn from section 14 of {he Act, and not the Preclearance provi-
sions.™ This section of the Act, it was generally agreed during the
course of Congressional deliberation, was simply dcclaratory of the
fifteenth amendment,. Senator Everett Dirksen (R-IIL), ong of the
principal sponsors of the Act, observed at one point that ajl of the
states, including those not covered by section 5, were prohibited
from discriminating against Negro voters by section 2, Dirksen de-
scribed this term as “almost g rephrasing of the fifteenth ameng-
ment,” not the fourteenth, ang Attorney-General Katzenbach
agreed.” Therefore one can reasonably doubt whether the Court'’s
incorporation of section 2 and the fourtcenth amendment reappor-
tionment cases into section 5 is consistent with the intent and mean.
ing of the statute or its legislative history»

Such was the basis of Justice Harlan's lengthy dissent in Allen,
which vigorously assailed the Court’s opinion as “ap overly broad
construction of section 5 of the Voting Rights Act.™ In the first
place, argued Harlan, the Chief Justice had erroneously assumed
that section 5 could be severed from the Act ang considered inde-
Pendently, “In fact, however, the provision is clearly designed to
march in lockstep with section 4. To constrye 5 Separately was to
lift it out o W"is.’ii!!..‘!'EF.QE".‘."QE.PLE'_'&RI?!!'O.US, reciprocal refagion:
ship betwetiru:e two p_;o,vjsions..Secuothich.suspcnded.au. Ii-
teracy tests__q_tg__sjmi,la:..“dcvice&’;in_ordexf..tq.eliminatc,ygtgr,ydis-

c:imina,tiqn_g;,ghg,,;cgisttaﬁon.stage..ncccssnn‘ly,de_lcgmjggtt,;he
" scope o ection 5, a backup ._pggyj,sj_gn.dg_sjmgd 1 to prevent . States
covered byjection,A.from_eyading its restricgigqi_g_llrough the crea-
tion of new yoter qualification. tests, Justice Black had made™, the ™
same observation earljer in_South Carolina v. Katzenbach™ (he
point being, as Harlan explained, that section 5 “Was Mot desighied Lo
implement new substantive policies, but . . ; o assure the effective.
ness of the dramatic step that Congress had taken in section 4. The
Federal approval Procedure found in section 5 only applied to those
States whose literacy tests op similar ‘devices® have been suspended
by section 4. I short, the only Purpose of section 5 wag 1o imple-
ment the policies of section 4., "™ e Court’s broad construction
of section 5, Harlan concluded, was nothing less than

mitting the Negro people to gain access o the voling booths of

the South once and for all. . ., In_moving against tests and...
devices® in section 4, Congress moved only_against Lhose_tech.._
iques That prevented Negroes_ ‘f_r;gm_,yq!qu‘,at,,_a,ll.wCongress.,did.w

ot attempt to restructure state governments "
N— e 2070

— Tewa en. 1a
—————
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Further, argued Harlan, the Court had improperly read the four-
teenth amendment into section 5, mistakenly assuming “that Con-
gress intended to adopt the concept of voting articulated in Reynolds
v. Stms ... and protect Negroes against a dilution of their voling
power.™ Harlan's point was well taken. Both the stalutory language
and the legislative history of the Act, which Harlan cited extensively,

revealed thal Congress deliberately rejected the construction which
the Court was now making. .

Congress didn't casually overlook the fourteenth amendment, it
“consciously refused to base section 5 of the Voting Rights Act on
its powers under the Fourteenth Amendment, upon which the reap-
portionment cases are grounded,” asserted Harlan, Indeed, he con-
tinued, “[t]he Act’s preamble states that it is intended ‘lo enforce
the fifteenth amendment to the Constitution of the United States. . .
<™ Thus the relevant case was not Reynolds v. Sims_ut, Gormillign

v._Lightfoot, and section-5 “should properly_be read to_ require

L ey

federal approval oniy of those state laws that change. either, yoter..

ey o ry 308 -
Qualilications or the m In_which elections are conducted. ”

That Chief Justice Warren had incorporated section 2 of the Act
as well as the fourteenth amendment into the preclearance provi-
sions of Section 5 apparently escaped Justice Harlan's attention in
the Allen decision, and Warren's peculiar reading of the statute con-
cerning the scope of secction § has gone unchallenged in subsequent
cases before the Court. Indeed, Harlan's insightful dissent has been
relegated to oblivion, and Warren's elaim that section 5 must be
given the “broadest possible scope™™ has become the rallying cry
for the continued expansion of federal control over electoral changes
in the covered jurisdictions. In an outpouring of decisions since 1969,
all resting on the questionable assumptions laid down in Allen, the
Court has interpreted section § to require federal preclearance of
laws changing' the location of polling places,* annexations,' and
reapportionment and redistricting,"™

This line of decisions does not include the Mississippi cases con-
solidated in Allen imposing section 5 on laws adopting atlarge
systems of election, providing for- the appointment of previously
elected officials, and regulating candidacy," or the more recent in-
trusions upon state sovereignty in 1978 sanctioned in the Skeffield
and Dougherty cases. In United States v, Board of, Commissioners,of.
Sheffield, Alabama,™ the Court.
Tnly_m_counties-and-other-loeal«unils.oLgmmanlk%aﬂ!!ally
Tegister voters, but, to an. entity withi_rj_g_so'_\ig'l"gg Jurisdiction having

clared, that.section_5,applied_not

Jo o

e

40y power over.any aspeet, of the.electoral process. The. city of Skt

v

tended unsuccessfully that it was exempt gom”§g£}@g_§:§p£qy§g¢heh
Aact. by its owd Yetis, Applied only to, “states.and.political subdivi.
slons,” and according to section 14(e)2) a political subdivision was
‘defined as a county or other political entity which conducts voter
registration. Writing for the Court, Justice Brennan brushed aside
this construction as unduly restrictive. The Act was intended to sub-
ject all political entities to preclearance, Brennan insisted, and
whether a local unit registered voters was immaterial since “cities
can enact measures with the potential to dilute or defeat the voling
rights of minority group members. . . ™ Similarly, in Doughkerty
County, Georgia Board of Education v. White' the Court reaffirmed
the Sheffield doctrine that any political entity within a covered area
under section 4 must obtain the approval of the Attorney-General if
the political entity adopts any new law impacting upon the electoral
process. At issue in Dougherty was a rule promulgated by a lecal
school board concerning candidacy qualifications. Finding Shkeffield
dispositive, the Court held that section 5 governed, dismissing the
contention that the school board was exempt under the Act because
it did not conduct elections.

jgld..&labama...wlﬁch.‘didnnoLe\:en,‘qgndu_qt

oter, registration, con-
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Thus, one may conclude that the scope of section 5, is boundless.

" Even those who look favorably upon these results are quick to agree,

however, that the Court has stretched the Act beyond its natural
limits. As the Director of the Seclion 5 Unit of the Justice Depart-
ment’s Civil Rights Division has frankly acknowledged, “[mjere im-
pact on the political process as the defining principie for section 5
coverage . . . could lead to a slippery slope down which falls nearly

. everything that a politica) jurisdiction does. Congress probably did

not intend section 510 become such an all-encompassing mechanism. "
Conceivably, the preclearance requirement could be extended to
cover every act of government at the state and local level, inasmuch
as any change ultimately affects, directly or indirectly, minority
group interests, Reaching conflicting results, lower federal courts
have already dealt with the question whether political parties are
subject to section 5.1 Appa_r_e.l;l_t_ly,.zoning_nhanggs.‘gggr.yln.gggg_rjgg,

and the location of public schools and _housing projects are all fikely .

Sandidates for future extensions, ol _section 5, since_{hese matiers
A & L ; n Senatlers,

that lonly.:coutl-ordered-.:eappontf t~plansand.other,

ordered electoral changes are clearly exempmmhe‘hmmmp
of section 5,11t

Behind these developments lies a radical redefinition of the
right to vote in American politics. The Voting Rights Act was
launched for the purpose of giving minority groups greater access to
the ballot. Supreme Court decisions since the watershed case of

Allen v, State Board of Elections™* have shifted the focus from ac-
cess to result: .

They assume a Federally guaranteed right to maximum political
effectivaness. Nowadays local electoral arrangements are ex-
pected to conform to Federal exccutive and judicial guidelines
established to maximize the political strength of racial and
ethnic- minorities, not merely to provide equal electoral oppor-
tunity. . . . That no one in 1965 contemplated such a develop-
ment is indisputable.””®

In brief, both the Act and the fifteenth amendment have become an

4

instrument for ¢ evating the traditional right ol equar OpPOT ULyt "
e s tmemeaPe it et e ——" R e e L L Rl LTI -

IV. City of Rome v. United States:
THE NEwW EQUAL PROTECTION GUARANTEE OF THE
FIFTSENTII AMENDMENT

The basic structure of government in the City of Rome was
established under a charter granted by the state legislature in 1918,
The charter provided for a seven member commission, with one
member from each of seven wards. In 1929, two additional wards
were annexed, raising the total to nine. Members of the Commission
were elected concurrently, at-large, by plurality vote; and they were
also required to meet a residency requirement. In addition, the
charter made provision for a Board of Education consisting of five
members, to be elected in the same manner with the exception of a
residency requirement.!™

In 1966, soon after the Voting Rights Act was passed, the
Georgia General Assembly amended the City's charter in order to
make numerous changes in Rome's system of government. The plu-
rality vote requirement for members of the Commission and Board
of Education was changed to majority vole, and provision was made
for primary and run-off elections; the number of wards was reduced -
from nine to three, with one commissioner from one of three num-
bered posts in each war; the size of the Board of Education was in-
creased from five to six members, with one member from one of two
numbered posts in each of three wards and each candidate required
to be a resident of the ward in which he ran; staggered elections for
members of the Commission and Board of Education were instituted;

- restrictions on voler qualifications were cased: and the task of voter

registration was translerred to the county. In the period following
November 1, 1964, some sixty annexations were also effected, cither
by local ordinance or state law,"s
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Not until 1974, when the City submitteq an annexation for sec.
tion 5 Preclearance, dig the Attorney-General learn of these numer-
ous changes. Rome then submitted each one to the Allorney-General
Tfor approval, with the exception of the transfer of voler registration
to Floyd County, which the Attorney~General did not oppose. After
examining the various changes, the Attorney-General agreed to pre-
clear 47 of the 69 annexations, the reduction of wards from nine 1o
three, the increase in the size of the Board of Education from five to
six, and the liberalization of voter qualifications, Byt the Attorney-
General objected to thirteen annexations, the Provisions for majority
vote, run-off, numbered post and staggered term elections, and the

The City of Rome then brought sujt challenging the Attorney-.
General's actions on six grounds, During the course of litigation, two
of the plaintiff's claims were eliminated, " leaving the following foyr
claims: (1) That Rome was entitled to “bajl-out” from coverage under
section 4 of the Voting Rights Act; {2) That some or al] of the
changes to which the Attorney-Genera] was opposed had actually
been precleared:; (3) That section 5 was An unconstitutional exercjse
of Congressional Power; and (4) That the disputed changes had
neither the purpose nor the effect of denying or abridging the right
to vote on the basis of race. Significantly, the City did not rely on
Justice Harlan's key opinion in Allen concerning the scope of section
§ and its application to Rome's electoral changes, or raise the issue
of whether it was intended or Proper to view section 5 in light of
the fourteenth amendment and the “vote dilution™ rationale set
forth in the reapportionment cases, In foregoing the opportunity to
lay bare the jerry-built foundation of the Allen case, the City
Recessarily obscured jtg fourth claim regarding the Purpose and ef-
fect test. Preferring to attack Congress rather than the Courts angd
follow Justice Black's line of Katzenbacp dissents in a frontal if not

Reconstruction Amendments explored in depth their understanding
of Congress® enforcement powers, Nor did the City of Rome invoke"
the legislative history of the {ifteenth amendment to challenge the
Voting Rights Act, a fruitful source of information that would have
buttressed its constitutional case, :

No less exceptional is the utter fajlure of the Justice Depart-
ment to produce evidence that any of the numeroys electoral changes
promulgated by the City of Rome had the purpose of discriminating
against the City's handfyl of Negro voters. Indeed, the evidence is
S0 supportive of the City's good intentions and the prevalence of
long-standing, mutually agreeable race relations and voting prae-
tices, as to warrant extensive reiteration, The District Court's,ﬁn_q;
ings, based on exhaustive testimony, revealed that _the City_of Rome
_’:;‘_nq;'_'e‘rﬁp_lpxedy ‘aqy‘.li?ﬁacy tests or other dg‘\\r_iges_has_,.a,vprere-

s - g .

~Quisite to voter registration _'fé};"g'éi}_':c’ntecrf"i'ears—before the magic

date of November’ 1, 1964, ‘A_Ig_umgh.fegﬁlﬁ‘xi&were:teehnicaﬂy-—r&
.quired_ !9,pu:-tFE.GEQESia.!itaaasyir~aha£?s$!4¢5—\ts affidavits of
registration. g[ﬁcials_..snppo:tediby..the‘unanimous.;estimonx of black’
ggp’g_qgnts..shqgv‘gd_ that such tests had never been applied in a dis. R

criminatory manner, and_in_recent.years hag ‘not” been, ﬁs?é'd.at:..nll.
Likewise, Rome had not attempted to impede registration through
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Mareaver, the evid howed that N
.hied access to the ballot throu h.the inconvenient Jocation of polling
places, the actions of eleclion officials, or the tr

S, or eatment of illiterate
‘Voter¥."No obstacles een pﬁdﬂeﬁ?ﬂi&ﬁ"&n’"&?ﬁt&'ﬁtﬁ'
respect to slating of candidates, filing fees, or access to voters at
polling places. Further, whites, including city officials, had encour-
aged Negroes to run for office in Rome, and one Negro was even ap-
pointed to the Board of Education

Outside the area of voting, the record was equally free of dis-
crimination. The elected olficials and city manager of the City, con-
cluded the District Court,
e~

hoods. The City transit department, with a predominantly black
ridership, is operated through a continuing City subsidy. And
the racial composition of the City workforee approximates that
of the population, with a number of blacks employed in skilled or
supervisory positions.!®

inall i!.x__demons&atcd-that-bemuse.,hlemes,j the Cit.

Rome usually he| ce.annwer.in.xmmidpaLelecuons..white-
eandidates *vigorously"” soug_h}_iheir ort and “spent Dproportion-

Lo
own. -
In response to such overwhelming evidence rebutting the pre-
sumption of discrimination, the federal government offered only one
argument—the crux not only of this case but of almost the whole
body of federal law that had grown out of the Allen rationale: All
this is true, but “most black voters would prefer to bave a blacsz-’
ficial representing their Interests.”™ The abvious assumption, which-
the City had quite successfuily refuted, was that whites could not
fairly represent the interests of the minority, so the case turned out

r————.

.9n any discernible denial of vating rights but on the racial prefer-

ences of the blacks Jor black officehofders and their collective
,“_n;g_hﬂ.&.hgld_n!ﬁae.:hmuglu.pmmwmu_mpmma&inn- The
Court noted that only four Negroes had ever sought office in Rome;
and evidence existed, though not conclusive, of bloe voting, which
weighed: heavily against the city.'"™ That_bloc voling perpetuating
he division between the black and Wwhite communities would bean—

an_their

absoluté”certainty if th ﬂﬁasjgng,q,giq_qu_}_@q;; own scat_on the
Commission and Board of. Education did not enter into the Court’s "
discussion. :

Thus committed to a “winner-take-your-share” theory of elec-
tions, or a separatist view of fundamental fairness based on the no-
tion that no racial minority shall be denied the right to political
representation, the District Court predictably ruled against the City
of Rome on all four counts. Rome's request to “bail-out” from section
6's coverage was rejected on the ground that Congress did not in-
tend that municipalities in covered states should be permitted to ex-

empt themselves independently, as this practice would create an ad- -

ministrative burden on the Justice Department and open the door to
a resurgence of the “same evils” which the Act was designed to
climinate'—an argument that hardly seemed applicable to a city
like Rome that already had established a commendable record of
race relations. Rome’s argument that the Altorney-General's pre-
clearance of the Georgia Municipal Election Code in 1968 also con-
stituted preclearance of the City's electoral changes was countered
by the argument that “submission of state laws authorizing munici-
palities to adopt certain provisions in their charters does not con-
stitute submission of the actual exercise of this authority by local
government"'®—a position seemingly exacerbating the Justice De-
partment’s administrative burden. The city's cons_(j;p_liggg_l_‘gl_n_;g:
lenge to section 5., alleging that.the -preclearance requirement, ex-
cecded Congress' enforcement powers, violated_ the Jlenth amend-
ment and._lﬁ?_liuamnleg\c;!z@_gg_._a_xﬂ_infringcd the righl§ of private
plaintiffs joined in the suil, was dismissed on the basis of South
Carolivida 0. Katzenback:* ‘Acknowledging the“préSence of “an under-
CUrFeRt ol dissent” wilhin the ranks of the Supreme Court on this
issue, the District Court nevertheless declined the plaintilf’s invita-
tion “to a life of high adventure," nating that “[fjar from backing
away from Katzenback the Court has in the ensuing years often
cited that case with approval,™®

egroes-had-not-been-dg——

-
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In response to the city’s claim that Congress lacked the enforce-
ment power to prohibit a state or local unit of government from im-
" plementing voling changes that had the effect but not the purpose
of diluting Negro voling strength, the !h'slric»tm(;gg’gt__ agreed that the
issue of “[whether the Fifteenth Amendment reaches’ &Ty_'éfi}' ose-
[ql,d_i_s_c::imination.iilh."ir‘nﬁéi'léntg'ah&anéeiilgd;édélﬁﬁﬁ;;é]:gﬁﬁ;
_"'D!l:.‘!_ll!'ShJ.‘L%‘s@meg,.CQ.‘!Ek.had:ﬂgle&%P“C‘“-’Y..@dd,!ﬁs.&?i s
Even if the amendment itself reached only purposeful dié:r?;nina-
tion, however, “Congress was within its broad enforcement power, ..
when it outlawed voling changed discriminatory in effect only.” This

bold pronouncement suggesting that Congress® section 2 enforce-

less than a complete Rationalization of state clectoral processes, The.
Court's statement further assumes, of course, that Congress did in
fact outlaw voting changes “dis riminatocy_in q[(,ec!_p.rgle_mn;\g_t.;
ing_the Voting Rights Act, an assumption made by _Chief Justice .
Warren in the Alle case-that-rests, as_noted earlier, on precarious

. footing. Th’fx?“thé\reisl—g'bégtféﬂ.'/not"'réised in these procecdings, is_
not_simply whether s;gllgmss.may,.ouﬂaw...state..voting..p

lative” power in City of Rome, was possible then only because
Justice Harlan's crucial dissent in Allen was never launched to in-
tercept the mission,

The District Court found additional support for its liberal con.
. struction of the enforcement power in Ex parte Virginia'™ and Me.
Culloch v. Maryland.» “Let the end be legitimate, let it be within
the scope of the constitution,” Chief Justice Marshall had declared
in McCulloch in his classic formulation of the Necessary and Proper
Clause, “and all means which are appropriate, which are plainly
adapted to that end, which are not prohibited, but consist with the
letter and spirit of the constitution, are constitutjonal"™ Such was
the test™of Congressional enforcement power that the Supreme
Court had applied back in South Caroling v, Katzenbach,'® when it
first examined the constitutionality of the Voting Rights Act, and
the Distriet Court found that test dispositive in determining
whether Congress could properly prohibit clectoral practices under
the fifteenth amendment that had only a discriminatory effect.
Under the McCulloch standard, said the couit, “we have no doubt
but that section 5's ban on ‘cffect’ discrimination is an appropriate
means even if it is assumed that the desired end is solely the elimi-
nation of purposeful discrimination,™ because “discriminatory ef.
fects raise a legitimate, and often compelling, inference of purpose,”™*
This inference, implicit in the Voting Rights Act, was based on a
thorough investigation by Congress, which

could well have concluded that wholesale evasion of the Act was
likely unless discriminatory effects could be taken as conclusive
evidence of purpose. . .. In effect, Congress can be said to have
instructed the courts that the existence of racially disproportion-
ate impact raises an irrebuttable presumplion of invidious pur-
pose; We can see no constitutional impediment to Congress' (ak-
ing such an approach.'»

/
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MMummwchﬂgw_ss took such an ap-
proach, an assumption which is, not clearly supported by the rccorS.
The Court, in fact, cited no legislative history lending weight Lo this
construction, It is noteworthy, however, that section 5 of the Senate
version of the Voting Rights Act, S.1564 provided that in order for a
state or political subdivision to obtain preclearance for a new voling
practice, that entity had the burden of proving that such 3 change
did not have the purpose “or” would not have the effect of denying
or abridging the right to vote But the House version, H.R. 6400,
used the conjunction “and". This choice of words was ultimately
adopled by the Conference Committce and made a permanent fix-
ture of the Act.'"™ The Court's reasoning thus seems contrary to the
deliberate intention of Congress and the wording of the statute; for
if the burden rests on the state to show that its electoral change
does not have the purpose and the effect of voter discrimination, :
and the state has met the burden with respect to-purpose, simple . |

logic leads to.th.,c.anlusfon.,t,!t_a}_[lg_glher inquity_into the effefl ol

e e

particular gbgnwd..heuwuranteionly.il.me,smuwod

that ¢t atits.new voting practice did not have
thwwummmw I
The District Court experienced little difficulty, however, in

deciding that most of Rome’s various electoral changes actually had
a discriminatory effect. “With respect to the majority vote and
runolf election provisions, the discriminatory effect is clear beyond
peradventure.”™ Although the. effects.of numbercd,pqsts.§ggggcred
terms, and Board of | Education residency provisions were somewhat !

- less clear, the Gity_offered_no n butal to the expert testimony of :
the..llnilml_S_tatca.Cnmmission,q(_Qiy_!L._l}jghg _that such practices
deprived the Neggg}_gg_n_u_u_qi}.yl of 2n _opportunity to elect a Negro :
through “single-shot" voting." The annexation, however, posed 3 !
more dilticult problem. Deferring to the Justice Department, which
was willing to reconsider its objections to the annexation if the city

. agreed to revert to the plurality win system, the court denicd the

. * city’s motion as regards the annexation and invited the city to

renew its request for preclearance.

The city's sqcond_qqnstitutiq_quLaggument,:est_ing.qn_{egg[glgm\
- M_.thgf&nnmﬁlsmims&wﬂ&me...dmths&,.s.gstiqn..s.must..be,de,
. ' cl_ar_ed..unconstitutional.undenthe*prinqiplcs\estnblishcd.in..NaﬁoaaL..
" League ofCities-v_ Usury.!" In that case the Supreme Court held
that the truth amendment imposed a limitation on Congress' power
. to regulate commerce, and that Congress was therefore prohibited
' by the principle of federalism from extendirig minimum wage and
maximum hour regulations through its commerce power to employ-
ees of state and local governments, The District Court refused to ap-
ply this reasoning to the Voting Rights Act, howver, noting that the
Supreme Court had reserved the question whether the tenth amend-
ment also limited Congress' enforcement powers under the four.
teenth amendment. If the Supreme Court were confronted with the
issue, the Distriet Court was nevertheless confident that the
Justices would follow Fitzpatrick v. Bitzer)® a case decided only
four days.after National League and also writteny by Justice Rehn.
quist, which held that the eleventh amendment did not operate as a
limitation on Congress' enforcement powers. “[Tlhe Eleventh
Amendment, and the principle of state sovereignty which it em-
badies,” said the Court in Fitzpatrick, “are necessarily limited by
the enforcement provisions of section § of the Fourteenth Amend-
ment."'® Both the tenth and eleventh amendments shared a common
grounding in states’ rights and the principles of state sovereignty.
By parity of reasoning, the enforcement power of Congress u/nde(-\l
the fifteenth amendment, which had a “common history" with\lhta
of the Fourteenth, was not limited by the Federal principle.
“Although Fitzpatrick did not directly address the q.ucslio‘n
presented here,” the court concluded, "“we find that analytically it
compels a little result,”™

¢ e em—empa
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In effect, then, the District Court assumed that Congress’ en.
forcement powers are broader than its commerce power, a construyc-

the far-reaching implications of the decision: if the enforcement _
powers are not limited by the federal Principle, appacently those..
POWETS_are pol, li'm"IL{d:ii.all..excgnhby.lhe..sel[;;gst_x:ain

t ol Con-
gress itself. Review QLCongrcssionaLgnactments by_the Supreme
mm—golential limit on ,l_l‘l_c‘_gg_(g;qisg.pf_ppqum ¢..bulin
%mmmpmmmg if_ any,
would exist lo,.nulILfy,icd,erﬂu.ta!.mguhamv.qld.ngqcssm&._be

di i le.actian.anyway. The District Court's reasoning
thus leads to the extrao; _ig;y;y_gqq_cjgsion that the reasonin thus™
leads "to the extraordinary conc[@gﬁﬁf‘?ﬁﬁ‘eccnslrﬁﬁon}*
Amendments Fepéaled The tonth amendm‘éﬁtﬁ"S“Fevolulithr')" doc-
trine Lh,a_t_w;uundly_qppos" ) as 'nll_,p(qs_gntly,_lge-sge_ry_hpy y_the
m embers__vI-Cmzt?fi%d:&amﬁﬂ;kh.a‘ﬂgcgns.tgus,t.iam.éms@m.ts-
Moreover, the Caurt's.. ween the tenth and eleventh
amendments overlooks the different purposes_ these amendmente
‘Were ddsighed o accom tish-"The ‘tenth amendment, encompassing
the Constitution entirety, was intended to limit the powers of the
federal government to those delegated by the f:ntes. and to reaffirm

. the principle that hose powers not delegatedwere reserved to the

states and the people. The eleventh amendment, on the other hand,
was adopted for the narrow purpose of reversing the Supreme
Court's decision in Chisholm v, Georgia.'s Although this provisions
limits the federal judicial power, the amendment is directed not
against the federal government as such but against out-of-state and
foreign citizens. The amendment simply bars sujts against a state by
citizens of other states, and by its terms does not even bar a suit by
a citizen against his own state, In short, the eleventh amendment js

. addresses the question of power in the federal system. The cleventh
amendment deals soleIx_t,v,i.!-llihg..issue.,o{.sqvercign.immunil.y..nnd....
secks _tg.nmt.c:cuhg,statm.qugeinﬁ.ﬂ!_wﬁq:AquvemmanbuL,
merely against s sui.‘ﬁs.ﬁegﬁﬂbl.at.miﬁaength.Lt:gatJb.%u&mmend-
mn:s.asmhadimanuuawmpﬂpsjpleﬁ.am,p.ﬂ.r.aes”%ﬁ“..,.,s lo
misconstrue the meaning of federalism under the American constitu-
tional system. .

Turning finally to the two remaining constitutional issues raised
by the City of Rome, the District Court quickly disposed of both in
summary fashion. The city’s contention that section 5 constituted a
violation of the Guarantee Clause was dismissed as a political ques-
tion not amenable to judicial resolution. In reply to the private
plaintiff’s complaint that the actions of the Attorney-General and
the operation of section § had prevented the city from holding elec-

with the Attorney-General. But “even if fundamental interests were
at stake. .., " concluded court, “we believe section 5 of the Act is
justifiable in advancing the compelling national interest of enforcing
the Fifteenth Amendment by ‘erasing the blight of racial diserimina-
tion in voting.'"'™ Whether this stalement meant that fifleenth
amendment rights were to be preferred to the so-called “Fundamen-
tal Freedoms" in the first amendment the Court did not say.
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On appeal, City of Rome was argued before the Supreme Court
during the October Term, 1979, In affirming the judgment of the
lower court, a divided Supreme Court, speaking through Juslice
Marshall, closely followed the part of reasoning blazed by the
District Court, although with less attention to the finer points
developed by the District Court, Among the usual oulpouring of con-
curring and dissenting opinions,' (Lrﬂy_.llsl_x'cg_ljg_hnguqugincd by .
Stewart, viggw;ly,_qpposed..the.._Cou:L's..intemrclatinn._,o[.t‘hg.,Ad.
and insisted ma,t.,cgngx:_e,s;:.cnforsemen&.noxaz_m.m;e_cs:.l,imjmm&.~

substantive provisions of the_fiftcenth amendment,, No member of

Justice Black's earlier dissents, or picked up on Justice Harlan's
astute criticisms in Allen concerning the scope of section 5. Rehp.
quist did insist, however, that since the enforcement power is a
“remedial” grant of authority, then the duty of the Court, in keeping
with Marbury v, Madison, was “to ensure that 2 challenged Congres.
sional Act does no more- than ‘enforce’ the limitations on state
Power established in the Fourteenth [Amendmcnt].""’ In this case
there was no wrong loremedy because the City of Rome had engaged
in no purposeful discrimination; and any dilution of the black vote
associated with the electoral changes at issye was the result of bloc
voting—a matter of private rather than governmental discrimina.
tion. Asserting that “the Constitution imposes no obligation on focal
governments Lo erect institutional safeguards to ensure the election
of a black candidate, ™ and further insisting that Congress does not
have the power to impose such a duty, Rehnquist drow the curtain
on City of Rome with a stinging rebuke of the producers and direc-
tors for having abandoned the script of prior case law;

the only values fostered are debatable assumptions about polit-
cal theory which should Properly be left to the local democratic
process,™

Relinquist's parting shot suggesting that the Court had rewrit-
the fifteenth amendment to accommodate the majority’s own

Negro officcholders was not necessarily in the best interest of the
minority, “It is_not clear_to me,” Harlan confessed, “how_ a,Court .
would go abo ;Ld.cc.i.ding.whcthe:;in‘at:largcsystcm is to.be prefe.., ¢
red over. a district,system. Under one system, Nggpr,c_sg}lgy_cﬁ some,,
influence-in..the, election of ;gl_[pfl’icemL under the other, minority
groups have more influence in the selec lon_ of TEWeF Sificers,"» To

be sure, a white majority dominating ‘an multi-momber commission
would be better able to ignore the interests of the Negro community

il the majority were spared the trouble of campaigning in that em-
munity for political support and could yo_g;\\down the lone black
reprcscntative%ithgut fear of reprisa_l\_llaving undermined the need

for collition:huiling, ) the Court, in othéF words may have actually
isolated the minority and in effect given it a meaningless role in the
political process. And there may be additional consequences, as yet
unseen. The Court’s theory of representation apparently creates in-
.centives t?ﬁ?éf;éﬁ;éﬁé@tb&g& Once a'ward system is instituted,
tTnE"g’cogFSﬁhiéal“diébé}siﬁn of blacks cuts in to’balck power.™s Ip
brief, the:(‘gurt's main accomplishment may well 'be “[t]he political

' polzarization of_the society also along racial and ethnic lines ... m
and ‘a_concimitant of the society along racial and ethnjc lines ., , '
and a concomitant decline in the political efficacy of the Negro

minority,
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v Looming ominously in the background is yel another disturbing
. aspecl about City of Rome Lhat led Justice Powell to condemn the
i Court’s decision on grounds of fundamental fairness. “Even though
* Rome has met every criterion established by the Voting Rights Act
for protecting the political rights of minorities,” Powell complained,
“the Court holds that the City must remain subject to preclearance.™™
The larger issue, which the Court has not fully addressed, it the
overinclusiveness of section 4_of the_act. which punishes the inng-
cent_as well as the guilty by_hurling_ all_Jocal _communities_at_a
covered state, irrespective of their different_racial, ethnic, political..
and historical.backgrounds.inio. a.common jail. Indeed, the problem
which was hotly debated in Congress in 1965, 1970 and again in 1975
extends to the discriminatory treatment of certain states, primarity
in the South, many of which have also made substantial progress in
the area of race relations but are unrewarded for their .actions and |
unable, like Lhe cily of Rome, to bail out and resume their_independ:
ence on an-equal footing with oiher members of the Uniam, That the
coverage formula in the ofiginal Act was also_politicaily motivated
and arbitrary even within the South is suggested by the fact that
such_stafes_as_Tennessee, Kentucky, Florida, and. President
Jahn?oﬁls:dinn,'étate:?:‘(;‘l'e"ﬁ‘siGei‘éiéxempted.antyvjj.!:.s_t_anding their
record on voter discrimination, Indeed, coverage, was, aimed almost

SXESIely_at the Deep South. which had supported Barry Gold-
water in the 1964 presidential election.™ - i

The case of Virginia amply demonstrates the inherent ar-
bitrariness of the Act. Appearing before the Subcommittee on Con-
stitutional Rights of the Senate Judiciary in 1975 to testify against
the most recent extension of the Voting Rights Act, Attorney-
General Andrew Miller of Virginia pointed out that in 1965 Virginia
was the only state, other than Alaska, which was “triggered” by the
Act in the absence of any evidence of racial discrimination in voting.
In fact, extensive investigations conducted by the United States
Commission on Civil Rights in the Commonwealth in 1965 revealed
that black citizens in Virginia, to quote the Commission’s report, en-
countered “no significantly racially motivated impediments to vot-
ing.""™ Yet states where voting discrimination was known to exist
were exempted from the preclearance provisions of section 5 be-
cause they did not maintain any literacy tests. Paradoxically, the
Virginia-literacy test simply required applicants to provide routine
information in their own handwriting concerning their names, ad-
dresses, age and occupation.

Superimposed on this matrix of arbitrary presumptions, the
Virginia Attorney-General observed, was the Supreme Court's deci-
sion in Gaston County w.United .States'™ which doomed Virginia's
chances of a bailout by prohibiting any state from terminating
coverage if discrepancies in educational opportunity previously ex-
isted in that jurisdiction. In any action brought under section 4(a) of
the Act, the Court.concluded..it. was Jappropriate for a court to con-
sider whether a literacy_or.cducational requirement -has. the. ¢ffect-
o@g@_ﬂk‘ﬁﬁgﬂgﬁt to_vote on account of race or color’ because
the State or subdivision which seeks to impose the requirement Fas—~
maintained separate and inferior schools for its"Négrs Tesidénts who
are now of voling age. ™ THil 3 JicK ol educational Gpportumiics
for Nagﬁﬁéﬁ‘é?'?‘ﬁaﬁonal rather than a local phenomenon high-
lighted the discriminatory effect of the Gaston ruling, in Attorney-
General Miller's estimation, and he cited numerous examples, based
on decisions of the Supreme Court and other federal sources, to prove
his point.!™
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Instead of amending the Aet in light of the Gaston decision to
bring within its scope an states maintaining literacy testg in which
such disparitjes were found —i.e., al) states with literacy tests — Cop.
gress in 1970 suspended the use of aJ literacy tosty throughout the

VL. Taug Constrrvmonarary op g VOTING Rignts Acy op 1965;
SoME UNANSWERED QUESTIONS -

A The Scope of the Fy teenth Amendmens and the Question of
Original Intens .

Fourteenth Amendment than the men who adopted jt,” Fairman ob.
serves, “that we should remind ourselves not to be surprised to fing

to set voter qualifications, in ejther state or federal clections,s
Justices Brennan, White ang Marshall responded that they “could
not accept this thesis even if it were supported by historica] evi-

_dence."™ Justice Douglas dismissed Harlan's findings with the

cavalier assertjon that they were simply “irrelevant.™ 1, the effort
to clarify the Scope and purposes of the Fifteenth Amendment,
therefore, one ig confronted not only with the problem of conflicting

. Views among the authors of the amendment, but also with a seeming

indil‘ference. if not hostility, among certain members of the Court,
toward the original intent of the framers even when that intent is
known.
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Since the enactment of the Voting Rights Act in 1965, the court
has had numerous opportunities, beginning with South Carolina v,
Katzenback™ 1o examine the Act in the terms of the original intent
and understanding of those who framed the fifteenth amendment.

To what“extend did the amendment, as originally conceived, con-

template\{ederal/regulaﬁon of suffrage? What powers, aceording to
the framers, did the amendment confer upon Congress under the
Enforcement Clause? Though such inquiries would seem to be a part
of the ordinary course of judicial decision-making, the Court has
never made them; and in City of Rome nol even the city officials
raised these questions. Had the officials done so, the decision might
have produced a different result. At the very least, these questions
would have brought pressure upon the Court to justify its holdings
in the face of overwhelming evidence that the Voting Rights Act is

clearly incopsislent with the aims and purposes of the fifteenth
amendment.

Studies by historians, “political scientists, and constitutional
scholars on the framing and adoption of the fiftcenth amendment
have been readily available since the turn of the century, so the sub-
ject is hardly an arcane obscurity that would tax judicial resources.
Writing in 1909, John Mathews, a political scientist as Johns Hop-
kins University, concluded after examining the debates that “[ulnder
the Amendment as actually passed... the power still remained with
the States to prescribe all qualifications which they had previously
been competent to prescribe, with the exception of the three named
in the Amendment.”™ This understanding was confirmed and con-
siderably ' broadened in 1965 by the historian, William Gillette,
whose carefully documented monograph has become the standard re-
ference on the origins of the fifteenth amendment.™

Debates in Congress on the amendment, extending from
January to February of 1869, were extensive and.complex. These de-
bates.involved many all-night sessions, produced incredibly compli-
cated parliamentary maneuvers and entanglements, and filled some
threc hundred pages. of the Congressional Globe. Passage of the
amendment, at times in doubt, was a victory for the moderates in
Congress, who were able to compromise the conflicting positions of
those who opposed Negro suffrage, and the radical Republicans who
wanted to federalize the electoral process. What was widely under-
stood in 1869 but was not generally realized in later years, until
Gillett’s study appeared, was_that the “primacy.,goal”_of_the_fif:
teenth amendment “was the enfranchisengcnt of Negroes outside the

de uth2™ Although the amendment would guaranies suffrage
deep_Sa

to the newly emancipated slaves and protect them against future
disenfranchisement, many were already exercising the franchise—at
first under military reconstruction and later under new state con-
stitutions. The unenfranchised northern Negroes, on_the other hand,.
stood to benefit principally from the amendment, and would presum-

ably become loyal Republicang,'?

In early January, various amendment proposals were offered to
protect the Negro voter by prohibiting literacy tests and poll taxes.
Some versions also sought to guarantee the right of Negroes to hold
public office. In time, however, these suggestions were abandoned
for lack of support, and the advocates of Negro suffrage were com-
pelled to settle for more modest gains. One of the first advocates to
come forward was Representative George Boutwell, a radical Re-
publican from Massachusetts, who introduced an amendment stipu-
lating that “‘the right of any citizen of the United States to vote
shall not be denied or abridged by the United States or any State
by reason of race, color, or previous condition of slavery of any
citizen or class of citizens of the United States'"'™ In competition
with Boutwell’s proposal were amendments offered by the Ohio Re-
publican radical, Samuel Shellabarger, and his colleague, also from
Ohio, John Bingham. Shellabarger, a powerful advocate of Negro
rights, proposed to confer the right to vote on all males over t:he age
of twenty-one, except former rebels, and to abolish .all state literacy
and property tests. Bingham's more moderate substitute favored the
idea of granting suffrage in both the Negroes and ex-confederates,
with one-year residency requir t. All three amendment were
negative in the sense that they prohibited the sta!:cs from exercis-
ing certain powers, and none sought to abolish primary control of
suffrage by the states. On January 30, the House rejected both the
Shellabarger and Bingham amendments, and pu.ssed the Boutwell
amendment with the necessary two-thirds majority.
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Meanwbile, the Senate was considering an amendment proposed

by the Republican moderate from Nevada, William Stewart, Stewart

reluctantly endorsed Negro sulfrage, byt opposed Chinese suffrage.

drop-
ped Stewart's plan to consider the House version, During the course

of this protracted debate, the Senate also considered and rejected
an amendment introduced by Senator Jacob Howard of Michigan,
which specified “African suffrage™ and left the states the power to

office because of “race, color, nativity, property, education or
religious belief."™ Byt only hours after Wilson's amendment was
defeated on February 9, the Senate reversed course and adopted a
modified version which guaranteed. the right to hold office, but did
not prohibit the states from setting qualifications for holding office.
Now seemingly in coiitrol, the radiecal Republicans quickly added a
proposed sixteenth amendment to reform the Electoral College and -
sent the package to the House. ’ -

Led by Boutwell, the House rejected the Senate amendment and
requested a conference. Boutwell's cause was considerably strength-
ened now by the arch-radical Wendell Phillips, who actually favored

the moderate Boutwell version because Stewart’s proposal contained
an officeholding provision. The House, however, rejected the
Stewart amendment in favor of Bingham's earlier proposal, and the
two houses appeared deadlocked.!™

The stalemate was finally broken on February 24, however, by a
conference committee, which dropped -demands for officeholding and
the ban on _most sulfrage tests, and recommended the Stewart
rather than the Bingham amendment. The amendment thys proposed
became the fifteenth amendment to the Constitutjon. The proposal
adopted was actually identical to Stewart's amendment in form, but
closely paralleled Boutwell's in substance. The Conference Commit-
tee deliberately omitted Negro officeholding and the proposed ban
on state literacy, property and nativity tests because the inclusion
of these factors might have jeopardized ratification. As Gillette has
correctly observed, -

(this amendment was also a moderate one in that its wording
was negative. It did not give the federal government the right
to set up suffrage requirements, byt _left the fundamental right
with the states, Ft:,amt_:_iggga_t,iqcly.,it,did.not.-directly.‘confer..the.-
right_of sulfrage on anyone, and the nepative wording might ob- .
scure the major objective, which was to .?.E.f_".."‘.‘?.?.ﬂiée.. the nor-
mm’ﬁﬁfi"mﬁﬁﬁrd?&?ﬂént clause was Targely
Svorded- o et e s
Smenarevartsh




_2 was both an enumerated and implied powero. ™"
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From this briet survey of the debates in the Fortieth Congress,
and “[bly the amendments offered ang rejected, it is clear that the
Iramers did not intend to establish federa) qualifications for suffrage
or to abolish the state literacy tests,” Section 4(a) of the Voting
Rights Act, which suspends literacy tests where such tests have
been used to deny the right to vote on account of race would thus
seem to be directly contrary lo the original intent of the framers of
the fifteenth amendment A suspension or abolition of literacy tests,
in other words, would not be an “appropriate” means of enforcing
the amendment according Lo the understanding of the Fortieth Con.
gress. In a probative and detailed analysis of the debates on the
framing and adoption of the fifteenth amendment, which fully cor-

equally] "> to,members of allraces,wn The. gonclusion which
neccssg_i_ly_(ql}gyy_s,,.igwt)_!qg,Qqn_ggq;;,,may__not.exercise-its-enforce-

ment power to ,.temi*!al..e..éush.tgs,t.;..andhtha.t,se_cti.oq.,i.ol.&_hp"Voﬁng.
Rights Act exceeds the constituti

may_argiie” that the Sty of Romeé caniiot be_subjected to the pre:
clearance provisions of section 5 of the Voting Rights Act, as this ro.

- - - - " m-——"b‘vl-_-...,._,
qQuirement is triggered by section 4,

. which is ultrg vires and
therefore “vaid ekt trers ve
M

oY tests forany reason, “so long. as. these tests are_applicd

B, The Scope of the Enforcement Power and the Question of
Original Intent .

In South Caroling v. Katzenbach,'* (Katzenbach I, when the
Supreme Court was first called upon to determine the constitu-
tionaliy.y of the Voting Rights Act, the issue presented wag whether

hation in voting."" Warren did not offer an elaborate explanation of
this sweeping assertion of federal power, but the clear implication
was that federalism, in principle, did not operate as a limitation on
Congress' enforcement powers,

mulated by Chief Justice Marshall in McCulloch o, Maryland'® in

powers. Thus, (jgpggg.f»._s:_.p9_»@,::,‘,undcrﬁ,sggtinn._z_oLthe_ﬁucenth
amendment, which grants C_ngrcss..the.:ight—‘lto.enfome.this.uﬁcln,.
by apprapriate lesislati_O_n,-‘_'...cou.!dﬁa.c_t.uallxmhg‘,re.a.d 225,32, posilive
‘E'Fa’ﬁl“&l" power "to m all laws that _hecessary and proper” to
S_‘E‘f!ﬁ‘.l!blfeﬂécﬁhiﬂpﬁbhibitigmj‘gﬁmjs_i;;gﬁig‘;jijggmygﬁn(it')'n“il'n‘" _
Yoting. In other words, Congress® gnforcement power under seetion

03U — YRR e At

Warren then turned to sections 4 and 5 of the Voting Rights Act
to apply the McCulloch test. At the heart of section 4 is the assump-
tion that the remedial Powers of Congress under the Enforcement
Clause extend to state practices which may be “remedicd” by Con-

thampton County Bd. of Elections,™ which had held that literacy
tests were not in themselves contrary to the fifteenth amendment.
The members of the Court in South Carolina v. Katzenbach were
unanimously agreed, however, that Congress had the right to sus-
pend these tests. Did this conclusion mean that Cor:grcs;’ enflorce-
ment powers included: not only the power to remedy existing defeets
but also the power to declare, on Congress’ authority alone, that a
defect existed where the Court had said there was nonc before?
Under section 4, Congress apparently was nat remedying a defect in
response to a judicial decision, but was in fact deciding for itself
both the existence of a defect and the appropriate remedy.
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2.2nd placed 3 single 1) e
;_dv:sorx 2pintons on state Proposed clectoral .

Changes; ; .

Chief Justice Warren conceded that “ftjhis may have been an up-
common exercise of power.™™ Instead of the McCullock test,
however, Warren invoked the emergency doctrine of the Blaisdell
case™ and insisted that “the Court has recognized that exceptional
conditions cap justify legislative measures not otherwise ap-

extraordinary strategem” of devising new laws to circumvent the
fifteenth amendment, and in anticipation of this event “Congress
responded in a permissibly decisive manner.”™'™ Do “exceptional con-
ditions” create new legislative powers? And how can there be an
“exceptional condition" justifying this “uncommon exercise of

xrh._‘riedmte“éontroversy with tﬂi .I:S» fﬁlﬁg&erament

™. P rpn
Justice Black, the one dissenter,!™ objected strongly to the

voting laws, Warren perfunctorily. remarked, “has a Loncrete and,
)

. "Court’s acceptance of section 5 of the Act as a valid exercise of Con-

gressional power. In the first place, Black argued, a mere “desire™

- on the part of federal officials “to determine in advance what legisla-

tive provisions a state may enact™™ was hardly the kind of dispute
that ean give rise to a Jjusticiable controversy. “By requiring a State,

SecondTy.Aconﬁnucd Black, section 5 was clearly in conflict with
the McCullock test, which limits the enforcement powers to Con.
gress to legislation that is not prohibited by the Constitution ang is
consistent with its letter and spirit;'» .

Certainly if all the provisions of our Constitution which limit the
power of the Federal Government and reserve other power to
the States are to mean anything, they mean at least that the
States have power to Pass laws. . . without first sending their of-

prove them.'™

By prohibiting the states from enacting legislation without the con-
sent of federal authorities section § actually provided for a Congres-
sional veto of state laws, a Power that was considered and specifically
rejected by the Founding Fathers in 1787." “The judicial power to
invalidate a law in a case or controversy after the law has become
effective,” concluded Black, “is a long way from the power to pre-
vent a State from Passing a law. I cannot a ree with the Court that.
Congress denied a_power in. itself to veto a State law = can delegate
this same power to the Altgr_'gp y-General or the District_Court for,

the District of Columbia." ™ Section 5 of the Voting Rights Act
educed the slates to “little ‘more-thaeonquercd provinces:™
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then, the enforcement powers of
Congress under the fifteenth amendment were restricted by the

mandates of the Constitution, and in particular by the federal princi-
ple. The test of constitutionality, he implied, was ot the emergency
doctrine, as the Court seemed to think, but McCullock, As a general
principle, Black indicated, “appropriate legislation™ under section 2
of the fifteenth amendment is that which conforms to the letter and
spirit of the Constitution and is not prohibited, either explicitly or
implicitly, by the Constitution. Why this test resulted in acceplance
of section 4 of the Act and the rejection of section 5, Black did not
explain. But his regding,p_f,_the.}ln{ozcemen&_(tlause.secmed-J.o.inm
dicate that Congress_enjoys a broad. power, <10 protect. this right to__
nst any method of abridgement no matter hpxg / sublle,"™
mmﬁminhﬁ‘%ﬁ? onal Vefp, T
In subsequent cases involving the Enforcement Clauses of the
Thirteenth and Fourteenth Amendments, the Court has continued to
render broad interpretations of Congress' remedial powers. In Kat-
zenback v. Morgan'™ (Katzenbach II} and in Jones v. Alfred H,
Mayer Co.,™ for example, the Court upheld sweeping federal legisla-
tion on the basis of Congress’ powers "to enforce” the Reconstruc-
tion Amendments, without venturing to define, except in summary
fashion, the range of Congress’ enforcement powers. City of Rome is
no exception. The Court has made no investigative effort to deter-
mine the original intent of the enforcement clauses, and has yet to
shed any light on the issue. As a result, Congress is presently in
Possession of inchoate powers under all of the Reconstruction Amend-
ments. ri'ing a reversal of these decisions, which seems unlikely
.at_this tima; ﬁnfr'és“sfhis“iﬁéiay-»acquiredm‘lﬁ'ﬁ’{ﬁm'm“pﬁw‘ or5e
under_the Enforcoment-Clauses at-the-exp of the-states_How
mﬁmmg.permiued.m&#m!!u&%, powers in this direction
m.xhux_t.qmg..wms.h,shg.ﬁem&i!L.asmi&-?.ﬂK.'sss to_define

the substantivg‘*ggq_t_g.nt o{._glle arqgrlfi_:ggntg and” { ONETESS

3o i (A Aot S by D e
powers under the amendments are the principal questions that re-

> e N
.main_unanswered.

about the scope and meaning of Congressional power under the en-
forcement clauses of the Reconstruction Amendments. Oregon v,
Mitchell, for example, which offers five differcnt interpretations of
the constitutionality of the Voting Rights Act Amendments of 1970,
has been described by one commentator as a “constitutional law di-
saster area,”™™

In view of these difficultics, as well as the perennial problems
associated with the interpretation of the Reconstruction Amend-
ments, one is astonished to find that no one—not a single member of
the Court or any of the commentators—has inquired about the ori-
ginal intent of those who drafted the enforcement clauses. Congres-
sional debites and legislative interpretations are now always com-
pletely reliable sources of understanding, of course, owing to the
nature of the political process and the constitutional insufficiency of
many participants. But a study of such debates, from the perspec-
tive of what was said and what was not said, can often clarify the
meaning of a word or clause, thereby facilitating the task of judicial
construction.
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The enforcement clauses were only casually debated when the
Reconstruction amendments were Proposed and adopted.™ In fact,
the meaning and purpose of the enforcement powers of Congress
under the amendments were not subj to a searching analysis
until 1871, when Congress considered the Ku Klux Klan Act. The
Ku Klux Klan Act was, to be sure, “the most extensive Congres-
sional attempt during reconstruction to prevent racial ang political
crimes of violence pursuant to the fifth sectjon of the fourteenth
amendment."™ These debates, which consumed nearly the entire
first session of the Forty-Second Congress, offer the most fruitful
source of understanding regarding Congress’ intended role in guar.
anteeing the Protection of civil rights. Most of the Senators and
Congressmen who actively participated in the debates on the Ky
Klux Klan Act had also taken part in the drafting of the Reconstrue-
tion amendments. These spokesmen addressed their remarks to ail
three amendments, weighted their words carefully, and were con.
scious of the fact they were making legislative and constitutional
history., . )

“I hope you gentlemen will bear in mind,” said one legislator,
“that this debate, in which so many have taken part, will become
historical, as the earliest legislative construction given to this clause
[section 5] of the amendment.”™ He went on to declare that “not only
the words which we have put into law, but what shall be said here
in the way of defining and interpretating the meaning of the clause,

from Ohio, James A. Garfield, who would later serve as the twen-
tieth President of the United States, First clected to the Thirty-
Eighth Congress, in 1863, he was a staunch supporter of the Recon-
struction Amendments, As. Harris correctly observes, Garfield's

debate. . . "m

Although a full and complete analysis of the House and Senate
debates on the Ku Klux Klan Act is beyond the seope of this paper,
it is nevertheless possible to pinpoint the principle issues, and distill
the general themes of Congressional Power presented by the partici-
pants. Garfield’s hour long speech on April 4, 1871, is especially
significant in a number of ways. First, this speech served as a focal
point of discussion in the House of Representatives, where the issue

introductory part of Garficld's well-prepared address, amply sup-
ported by references to earlier debates, Supreme Court cases, and

‘the works of such eminent authorities as Madison, Kent and Story,

covered both the constitutiona] history of civil rights litigation
before the adoption of the Reconstruction Amendments and the
legislative history since the introduction of the Civil Rights Act of
1866. Quoting frequently from the debates on the consideration of
the fourteenth amendment, Garfield led his colleagues, step by step,
through the process of adoption in an effort to determine the intended
and proper relationship between the first and fifth sections of the
fourteenth amendment. He also invited the comments of hig col-
leagues concerning the accuracy of his interpretations as he pro-
ceeded toward his conclusion that the Ku Klux Klan Ac't. as in-
troduced, was unconstitutional,
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Third, number of key legislators who had also participated in
the drafting of the fourteenth amendment were present at the time
Garfield delivered this speech, i

Ber, anoiher Oijo Republican and the sponsor of the Ku Klux Klan
bill. Significantly, Bingham was the only member of the House who
took issue with any of the points rajsed by Garfield. Moreover, not
one member spoke in support of Bingham, suggesting that Bingham's
views on section 5 may net have been representative of a very large
segment of opinion in the House.

Garfield began by extolling the virtues of local self-government,

amendments it was the settled interpretation of the Constitution
that the protection of the life and property of private citizens within
the States belonged to the State governments exclusively.”™ Thig
principle could be traced back to the Federalist 45 which Bingham
had quoted approvingly.-Garfield noted, when the fourteenth amend.
ment was under consideration.” When the Civil Rights Act of 1866-
was debated, Garfield continued, Bingham repeatedly endorsed this
principle, as did Shellabarger, who assured his colleagues that the
Civil Rights Act of 1866 did not “reach mere private wrongs, but only
those done under color of State authority. . . , It meant, therefore,
not to usurp the powers of the States to punish offenses generally
against the rights of citizens in the several States. , . »m

~To~what—extent—did.the.Re,cpggtﬂ_:ction amendments alter the
Sates’ exclusive control_over_civi liberHes? it feld’xanswer—
reflected the widéspread uncertainty among the.members as.to-the
“precise effoet of the new amendments on the powers of Congress..
arlie could~only.>say.th;xm"':Ke%i?f{ﬁéﬁbﬁfz’lﬁggdmgnlsshad
"lggg_igg_d,.the.Constitution.?'..» and- that. “they. | e.to some cxtent

ns_ofCongress_and, within prescribed limits,
bave extended its jggis_diction

within the States. =t Focusing on see-
tion 1 of the founeeﬁ?lf":’iﬁlmiﬁéﬁt’."'Ga‘rrield“remindcd his col-
leagues that Bingham's original proposal of January 12, 1866, which

per to sccure to all persons in every State within the Union equal
protection in their rights of life, liberty, and property.”™ Had this
first draft been adopted, said' Garfield, it would have brought about
a “radical change in the Constitution” by empowering “Congress to
legislate directly upon the citizens of all the States in regard to
their rights of life, liberty, and ‘property.”* In effect, Bingham's pro-.
posal would have nullified Barron v. Baltimore™ and abolished the
Primary jurisdiction of the States aver civit liberties Garfield's
point —a highly signilicant one — was abundantly clear: Congress’ re-
jection of Bingham's original proposal in favor of the more restric-
tive language of section 1, which was a prohibition against the
states rather than a grant of power to Congress, indicated that the
framers intended to limit the scope of Congressional power under
the fourteenth amendment by the federal principle, and to carve out
an exception to the principle in Barren. not to overturn that princi-
ple. Comparing Bingham's rejected proposal with the first and fifth
sections of the amendment as adopted, Garficld noted that the latter
“exerts its foree directly upon the States, laying restrictions and
limitations upon their power and enabling Congress to enforce these
limitations."™" The theory of Congressional power which was re-
jected with Bingham's Proposal, on the other hand,

would have brought the power of Congress to bear direetly upon
the citizens, and contained a clear grant of power to Congress to
legislate directly for the protection of life, liberty and property
within the States. The first limited but did not oust the Jjurisdic-
tion of the State over these subjects. The second gave Congress
plenary power to cover the whole subject with its jurisdiction,
and, as it scems to me, to the exclusion of the State authorities.™
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of it recorded in the Globe, = Informing members that
of the fourteenth amendment was the result of
out in the Jojnt Commiuee,"
not all that the Committee desired, It falls far short of my hopes. . , .
[Thhe Constitution limits only the action of Congress, and it is not a
limitation on the States, This amendment supplies [correct?] that
defect and allows Congress to correct that unyjust legisiation of the
States, , = Although Garfield did not elaborate further on the
point, implicit in Stevens’ statement to the members of the Hoyse
was the recognition of a state action requirement jn the amendment,
and the grudging acceptance of the federal principle, According to
Stevens, the Power of Congress under the fourteenth amendment
was not primary byt corrective, and the object of Congressional
legislation wag not private discrimination but “the unjust legislation
of the States,”

Stevens® interpretation of section 1 of the amendment, continued
Garfield, “was the one followed by almost every Republican who
spoke on the measure, With scarcely an exception, the Amendment
spoken of throughout the debate, as 3 limitation of the power of the
States to legislate unequally for (he Pprotection of life and prop-
erty."™ Indeed, Representative John Farnsworth of Nlinois, a promj.
nent figure in the debates, had “sajq that the first section might as
well be reduced to these words: *No State shalj deny to any person
within its Jurisdiction the equal protection of the laws, , ‘v

Maweld-.qad.ezsm,mnu&a.ﬂgmiﬂahémeme of the
amendment was the equal_protection of th

cess or_the privileges and mmunities of citize ship

ShOuId Bo.poted-} Sy SR W, T

bates.on the adoption of the fourlecnth amen n

theme of the discussion by the amendment’s supporters,” Harris oh-
serves, “was the mutual interdependence of the privileges and im-

munities, due Process, and equal Protection clauses, in contrast to
the later practice of constitutiona] lawyers and historians of regard-

ing the clauses as Separate and independent, To Bingham, Jacob

Howard and their cohorts . ., equality was an essential part of liber.
ty."= This interpretation of section 1, if correct, would, of course,
harrow considerably further the scope of Congress’ pPower to enforce
the amendment as well as the scope of judicial review, since federal
intervention into the affairs of the states respecting civil libertjes
would be limited to those instances where the states had legislated
“unequally for the protection of life ang liberty,” and would not ex-
tend to cases where substantive rights had been curtailed or denjed
to all persons equally.

Turning to the enforcement clayse itself, Garfield asserted that
this clause empowered Congress to enforce the new guarantees in
two ways, First, the enforcement clause gave Congress the power to
enact legislation granling federal courys Jurisdiction over disputes
“where every law, ordinance usage, or decree of any State in con.
flict with these provisions may pe declared unconstitutional and
void."™ Believing that the courts rather than Congress would be the
principle enforcer of the amendment, Garfield also expressed the
view that “[t}his great remedy [of conferring jurisdiction] covers
nearly all the ground that Recds to be covered in time of peace. =
Pointing to the Civil Rights Act of 1866 and the Enforcement Act of
1870, Garfield further noted that “this ground has already heen
covered, lo a great extent, by the legislation of Congress,"
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Secondly, Congress had the power Lo enact legislation “for the
punishment of a) persons, official or private, who shall invade these
rights, and who by violence, threats, or intimidation shall deprive
any citizen of their fullest enjoyment. This is a part of that gencral
Pawer vested in Congress to punish the violalors of its laws. "= Ag
for the outrages being perpetrated by the Ku Klux Klan, which
were the concern of the legislation under consideration, Garficld had
“no doubt of the power of Congress to provide for meeting this new
danger, and to do so without trenching upon those great and benefi-

cent powers of local self-government lodged in the States and with
the people.”=®

Unfortunately, Garfield's interpretation of Congress’ power of
enforcement at this crucial point of his analysis was not cnlirely
clear. Apparently, Garficld was distinguishing between the power of

violated those rights, which was based on “that general power -

vested in Congress to punish the violators of its laws.™ A cursory
reading of his statement that this general power authorized Con-
gress to enact legislation “for the Punishment of all persons, official
or private” suggests that Garfield may also have believed that Con-
gress had the power to punish ordinary offenses by one individual
against another. As will become evident when we turn to hjs objec-

ever, and this position on the Cook-Shellabarger amendment to that
section, Garfield apparently believed that Congress® authority to

Garfield had no quarrel with the first section of the Ku Klux

. Klan bill, which provided that any person who, under the color of a

state law, deprived another of his rights under the Constitution,
would be liable for an action of redress in the federal courts, “This,”
he asserted, “is a wise and salutary provision, and plainly within the
power of Congress."® Indeed, said Garfield, Congress was even cm-
powered to remedy injustice in those instances “where the laws are
just and equal on their face, yet by a systematie maladministration
of them, or neglect or refusal to enforce their provisions, a portion
of the people are denied equal protection under them.”=

But the second section of the bill, which a number of Republi-
cans and Democrats had vigorously attacked in earlicr debates,®
presented a serious difficulty for Garfield. This second section was
not directed at state action, but instead, provided civil and criminal
Penalties for such private conspiratorial acts as “murder, man-
slaughter, mayhem, robbery, assault and battery, perjury, suborna-
tion of perjury, criminal obstruction of legal process or resistance of
officers in discharge of official duty, arson, or larceny” that were
committed “in violation of the rights, privileges or immunities of
any person, to which he is entitled under the Constitution and laws
of the United States."™ Accordingly, Garficld argued that this see-
tion of the bill needed to be amended in such a way that it would
“employ no terms which assert the power of Congress to take juris-
diction of the subject until such denial [of equal prolection] be clearly
made, and [would) not in any way assume that original jurisdiction
of the rights of private persons and of property within the States. ..
-
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Likewise, Garfield believed that the third section of the bill was
in need of Tepair because jt seemed o propose that citizens be
punished for violating state laws. “If this be the meaning of the pro-
vision,” said Garfield, “thep whenever any person violates 3 State

Representative Sbellabarger, in response 1o Garfield's lengthy

address, attempted to summarize Garfield's position as follows:

While this short summary was an essentially accurate deseription of
Garfield's intcrprctau'on, Shellabarger merely touched on one aspect
of it. In Garfield's mind, the overarching Pprinciple structuring the
enforcement power of Congress under the fourteenth amendment
was federalism. His assumption —an appealing one—was that the
framers of the amendments, among which he included himself, hag
never intended to uproot the basije design of the Constitution by
transferring primary control over civil liberties from the states to
the national government,

equal protection, and in the wording of section 1, which gave Con.
gress only a narrow power to enforce a prohibition, Congress' en-
forcement power was necessarily corrective in nature, therefore,
since Congress could not act “until such denjal of equal protection
be clearly made,” that is, until the states had denied the guarantees

. of the amendment, This approach would seem to require some sort

of prior ‘determination that such a denial hag occurred before Con.
gress could step in and remedy the defect. Whether Garfield had a
judicial determination in" mind is not certain, although he dig in-
dicate in explaining his opposition to the Ky Klux Klan Act that
“Congress . . . [may not] take Jurisdiction of the subject until sych
denial be clearly made."=

Finally, on the question of state action, Garfield took the posi-
tion that Congress’ enforcement power was limited to remedying
defects in state laws, *a systematic maladministration of them, or a
neglect or refusal to enforce their provisions. ™ Did this rule out
the possibility of Congressional intervention in the absence of State

free of uncertainty, Still, Garfield did not doubt that Congress lacked
the power under the fourteenth amendment to prescribe punish-
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But Garfield, -
House, also bej;

‘In explaining the constitutional theory behind the Cook-Shella.
barger amendment, Cook declared that 5

combinatijon of men by foree and intimidation
vent the Governor of a State . . , {from securing aid] to protect
the rights of aj citizens alike, or to induce the Legislature of 2
State by unlawful means to deprive citizens of the equal protec.
tion of the laws, or to induce the courts to deny citizens the
equal protection of-the laws ., . is the offense against (e Con-
stitution of the United States, and may be defined and punished
by national law, And that, sir, is the distinet principle upon
which this bill js founded.™

In brief, the CookShellabarger amendment, as Alfred Avins has
noted in hjs deta_iled analysis of the debates on the Ku Klux Klan
Act concerning the issue of state action, “punished only conspiracies
to obstruct state officials in performing thejr constitutiona) duty of
affording all persons equal proteetion. It dig not punish conspiracies
to commit crimes against individuals, even if such crimes were moti-
vated by a desire to deprive them of equal protection. "t The Cook-

amendments of lesser significance, ang the bill passed the House on
a party-line vote of 118 to 91, with such critjes of the first draft a5
Farnsworth and Garfield voting in favor of the bif).™ '

Senator Allen Thurman, an Qhjo Democrat who had opposed the
bill, proved to be right, however, that the second section of the Act
was too vaguely worded. Iy United States v, Harris,® the Supreme

by any clause in the Fourteenth Amendment to the Constitution "
In other words, the Court, apparently unaware of the intent of the
Act, invalidated section 2 precisely on the grounds Garfield ang
others had eriticized Shellabarger's first draft, “[Allthough the
theory ultimately adopted was that the violence would have to
direct its force against a publie official to deter him Or prevent him
from affording protection, the statutory language did not make this
clear, but instead proscribed conspiracies to deny protection
generally,"*™ Thys, ag Avins astutely observes, “Itlhe anti-Klan
statute was not a Congressional excursion into unconstitutional ter.
ritory, but was merely the victim of poor legislative drafting,"e

In the final analysis, poor dra(tsmanship may alse explain the
endless confusion and controversy that have traditionally accom.
panied the enforcement clauses of the Reconstruction amendments.
That the members of the Reconstruction congresses and the
Supreme Court have expressed so many divergent points of view on
the enforcement powers of Congress Suggests that presence of a
fundamental flaw in the design. In reading over the debales on the
Ku Klux Klan Act, for example, one senses a feeling of frustration
among the members of Congress, many of whom participated in the
drafting of the amendments but seem unable to articulate in a clear
and precise manner Congress' rale under them. At least three
separate and distinet theories of congressional power were dcf'im:d
by the members of the Forty-Second Congress,™ and even a slfnllcd
lawyer such as James A. Garficld, who obviously studied _tht: issue
with great care, experienced diffieulty in weaving lhc‘ principle of
congressional enforcement into the fabric of the Constitution,
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tion 8 “and all other Powers vested by this Constitution in the
Government of the United States, or in any Department or Officer
thereof.” These are the implied powers of Congress.

dent has the. power ‘to make treaties and Congress itself is pro-
hibited under article I, scction 9 from passing a bill of attainder. Only
the courts, therefore, may enforce the prohibitions against the
states that are contained in article I, section 10,

Like article I, section 10, the fourteenth amendment js alsp g
prohibition against the states; but unlike that article, the amend-
ment empowers Congress to enforce the prohibition, In this respect,

- the fourteenth amendment represents radical departure from the

Congrcss,_ concurrently with the courts, to enforce certain restric-
tions against the states. Thus, an inherent problem of separation of
Powers and conflict between the courts and Congress is bujit into
the amendment, in that the fundamental power to enforce, which js
not a legislative power, is conferred on the legislature, Indeed, the
power to enforce the Constitution is actually an executive power,
although the courts accomplish this same end indirectly through
their power to interpret and apply constitutiona) provisions. In sum,
the fourteenth amendment introduced an alien principle into the
Constitution that is wholly inconsistent with the basic system of
separation of powers upon which the Constitution is built.

These difficulties become all the more perplexing when one con-
siders the thirteenth and fifteenth amendments, which are prohibi-
tions against the states and the national government. The fifteenth
amendment, for example, declares that “ftihe right . . . to vole shall
not be denied or abridged by the United States or by any State,.."
and then stipulates that Congress is empowered to enforce the pro-
hibition. In other wards, the amendment empowers Congress to en-
force a prohibition against itself. No historieal evidence exists to
support the assumption that the framers of the fifteenth amendment
for Congress to he the final interpreter of its own powers, in deroga-
tion of the principles of separation of powers and Judicial review in-
tended. The wording of the amendment, however, seems to invite
such an interpretation. :

In the Civil Rights Cases,™ Justice Bradley attempted to

resolve these incongruities by reverting to the basic principles of -

the Constitution. Bradley observed that:

[where] Congress is clothed with direct and plenary powers of
legislation over the whole subject, accompanied with an cxpress
or implied denial of such Power to the States, as in the regula-
tion of commerce with foreign nations, among the several States
... Congress has power to pass laws for regulating the subjects
specified in every detail. . . . But where a subject is not submit.
ted to the general legislative power of Congress, but js only sub-
mitted thereto for the purpose of rendering effective some pro-
hibition against particular State legislation or State action in
reference to that subject, the Power given is limited by its ob.
ject, and any legislation by Congress in the matter must neces-
sarily be corrective in its character, adapted to counteract and
redress the operation of such prohibited State laws or pro-
ceedings of State officers.™™
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Lacking a general and hence an implied power under the Enforce-
ment Clause of the fourteenth amendment, the application of the
McCulloch test to acts of Congress to determine their legitimacy
would seem to be an improper rule of measurement since the scope
of the enforcement power is far more limited than that of a dele-
gated power under article 1, section 8. But these distinctions offered
by Justice Bradley in 1883 have not been repeated and seem (o have
been forgotten by the modern Court.

Early in the debates on the Ku Klux Klan Act, John Bingham, in
his colloquy with Congressman Farnsworth concerning the signifi-
cance of Congress’ rejection of his first draft of section 1 of the four-
tecoth amendment, explained that he redesigned the amendment to
place it in conformity with Barron v. Baltimore.™ In reexamining
the case of Bairon, said Bingham, '

after my struggle in the House in February 1866 .. .1 noted and
apprehended as I never did before, certain words in that opinion
of Marshall. Referring to the first eight articles of amendments
o the Constitution of the United States, the Chief Justice said:
“Had the framers of these amendments intended them to be
limitations on the powers of the State governments they would
have imitated the framers of the original Constitution and have
expressed that intension.”™

Continuing, Bingham revealed- that:

Acting upon this suggestion I did imitate the framers of the
original constitution. As they had said ‘no State shall emit bills
of credit, pass any bill of attainder, ex post facto law, or impair-
ing the obligation of contrast’; imitating their example and im-
itating it to the letter, I prepared the provision of the first sec-
tion of the fourteenth amendment as it stands, ., ™

- According to Bingham, then, the fourteenth amendment was derived
in part from article I, section 10 of the Constitution.

- Bingham did not correetly “imitate™ article I, section 10 and ob-
viously misunderstood the constitutional principles he was endeavor-
ing to apply, as well as the Court's holding in Barron. What
Bingham bequeathed to the nation was not the sense of the Con-
stitution but his own inimitable confusion, In light of -these con-
siderations, it behooves both Congress and the courts to confine the
enforcement clauses of the R truction a dments within the
general framework of the Constitution or more specifically the basie
principles ‘of federalism and separation of powers. We have no in-
dication that the framers of these amendments intended to over-
throw these principles, even though their choice of wording clearly
invites such an interpretation.

* Upon rcl’l_g;;tiqn...one-must--conclude-tbat.-~the~theory.~o[.09!)8r§s-
sional power enunciated by.Garficld is directly contracy to. that_an-
‘nouniced by the Court in Katzenback I, and II I Garfield’s intacpre:.

tation is correct, then the Supreme Court has improperly expanded _

the scope o Wﬂ%%ygﬂipgogﬂﬂt& Ac-
cordlng to Harris,
Garfield’s speech on the Ku Klux Klan Bill is most persuasive,
He had supported the Civil Rights and Freedmen's Bureau bills
and the proposal for the Fourteenth Amendment in the Thirty-
Ninth Congress. He displayed, as did many other supporters of
these proposals, a solicitude for preserving federalism in its
essential features. His interpretation of the first and fifth scc.
tions is the only interpretation that is compatible with the
\ maintenance of federalism and simultaneously gives meaning to
\the equal protection clause and the fifth section vesting power
\in Congress to enforce the Amendment.™
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A number of Justices, particularly Brennan, have borrowed liberally
from Harris® work and cited him often. That these Justices have ig-
Rared Garfield's ke mh_invparﬁgmﬁmmﬁmmﬂr
Klix Klan Act in general indicated 4 conlin;ih]-;‘l;éﬁf’ﬁtcrest

2wong the Justices in see ing out the original intent of | {he Tramers
regarding the en orcement, mﬁmﬁ““w?‘ THAT theése Tostices
have chosen to ignore Harris' contribution, while at the same time
lifting neighboring conclusions from Harris’ work—in one instance
from the same page where Harris evaluates Garfield's speech —raises

the Presumption that they would not defer to that intent even if it
Wwas presented to the court.ne

CONCLUSION

"[A] Senator'nsing to attack the constituh’ona!ir,y of the so-called
Voting Rights Act finds himself in 2 veritable quandary. He does not
know where to begin."™ These words of Senator Herman Talmadge
(D.-Ga), in Senate debate moare than fifteen years ago, reflect the

stitutional violations. Since that time, the Supreme Court has added
its own Perceptible imprint, thereby compounding the problem of
constitutional analysig, Rcsisting the temptation to examine ever
ostensible constitutional flaw and judicial embellishment, this essay
has attempted merely to identify some of the more salient issues,
principally withip the context of legislative intent.

= .t

substantially from established principles of federalism ang separa-
tion of powers. This argument 1s essentially consistentwy € posi-
tion taken by Senator Sam Ervin (D-N.C), who led the Congres-
sional attack against the ct when it was Irst proposed. The * over-
riding defect” of the biluubaxged._was_:tham.degzw

€s and subdivisi, to_the point where the e_denied fun-
damental. rights. .. "8 Ervin enumerated six major objections_ o
the bill to demonstrate this proposition ~ang then proceeded to ex-
pound on countless other evils contained in the legislation, Arguing
primarily from general principles rather than specific constitutiona)
provisions, E. eduthat the bill @was repugnant to the
constitutional principle that the United States is a union of states
with equal power .and dignity,@improperly suspended literacy
tests and sought to compel the designated states to change their
electoral laws, {3) prostituted the juridial process by denying the
states access to Tocal federal courts and ¢ subjecting them to specially
created rules,,.t\)l' evidence and procedure, in contravention of dye
process, and@conferred “arbitrary and tyrannical power upon the
Attorney-General of the United States,” thereby promoting rule of
men and not of law.» Further, Ervin argued that the law was un.
necessary because federal statutes already on the books were suffi-
cient to secure registration and the right to vote. Turning finally to
a specific prohibition in the Constitution, the Senator from North
Carolina asserted that the Act punished certain states without a
Judicial trial, and was therefore a bill of attainder within the mean-

The basic argument ag&@wglggj_gg Rights Act, as originally
enacted and Rresently interpreted, js that it departs frequently and

facto law.
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Such was the warp and woof of the argument advanced against
the Voting Rights Act by the Southern delegation.™ In the days of

Henry St. George Tucker, Alexander H. Stephens, and John C. Cal- .

houn, when Southerners distinguished themselves as constitutional
scholars, a better case might bave been made, But Ervin stood
almost alone; and although his constitutional critique was percep-
tive, it overlooked obvious defects and emphasized dubious points of
law, Surprisingly, none of the Congressional opponents challenged
the Act as an Improper exercise of the enforcement power or con-
tended that it was inconsistent with the original intent of those who
drafted the Reconstruction amendments. Particularly distraeting
was Senator Ervin's futile attempt o confer due process rights on
the states, and his drumming insistence that the Act constituled a
bill of attainder. This untenable theory, relied upon by other con-
gressional Opponents, was even repeated by counsel when they ap-
peared before the Supreme.Court. and it was not lajd to rest unti]

Chief Justice Warren dismissed it out of hand in Soutp Carolina v,
Katzenbach.™ .

Confronted by discriminatory legislation which subverted the in-
herent electoral powers of seven states, congressional opponents of
the Voting Rights Act were seemingly at a loss for g constitutional
argument. That a congressional majority, backed by the President,
would be so imperious s to single out a handful of states for
repressive legislation was an outrage for which these opponents
were unprepared; for not since the darkest hours of Radical
Reconstruction had the South been subjected to such an arbitrary
exercise of federal power. In vain, the opponents of the Act anxiously
searched the Constitution for a clause that would protect their
rights and interests. They cited sections of article I and article II for
the proposition “that the States have the power to prescribe qualifi-
cations for voting,"™ pyt could find nothing prohibiting discrimina-
tory treatment of the states. The founding fathers, though mindful
of sectional conflict and interstate rivalries, were reasonably
satisfied that the system of representation established under the
Constitution, which included equality in the Senate, was sufficient to

minded faction, and accordingly wrote no explicit guarantee of
equality among the states into the Constitution; nor had the framers
of the Reconstruction'amendmcnts granted any future protection to
the states in anticipation of a recurrence of the abuses that the

If the Bill of Attainder Clause protected individpg[g_a&gim;_punish-
mentwithout a trialwhy_shouldn't it _al also_protect the states?
Though never developed in their bill of particulars, a more per-
suasive argument might have been made hag the opponents of the
Act rested their case on the doctrine of equal footing. Since 1796,

when Tennessee was admitted to the Unjon as the third new state,

admission aets have uniformly declared that the state in question
shall be admitted “on an equal footing with the original States.” In.
deed, “every new State,” as a general rule, “is entitled to exercise
all the powers of government which belong to the original States of
the Union.,"™ This principle is so firmly established in American
constitutional law that it has long ceased to be debatable,™
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“Again and again, in adjudicating the rights and duties of States
admilled after 1789, notes Corwin, “the Supreme Court has refer.
red to the condition of equality as if it were an inherent attributed
of the Federal Union.™= Thus in Coyle v. Smith* 1he leading case
on the subject, the Court invalidated a restriction that Congress had
imposed upon Oklahoma as a condition of the stale’s admission to
the Union. Insisting that Oklahoma should locate its capital in
Guthrie, Congress required in its enabling act that the new state ir-
revocably agree not move the eapital to a new location before 1913,
The people of Oklahoma ratified this agreement and Oklahoma was
admitted to the Union; but in 1910 they promptly initiated a bill,
which the voters approved, providing that the capital should be
moved to Oklahoma City. In sustaining the right of a state to place
its capital where it chooses, the Court enuncialed the
state equality, declaring that the admission power of Congress is
limited by the principle of equal sovereignty among the states. The
Power of Congress in questios, sajd the Court,

is to admit “new States‘into this Unjon.” “This Union" was and

is a union of States equal in power, dignity, and authority, each

competent to exert that residuum of soverecignty not delegated
to the United States by the Constitution itsclf. To maintain
otherwise would be to say that the Union, through the power of

Congress to admit new States, might come to be a union of

States unequal in power. . ,

ower-of-Congress-to.admit | new..states-into.the-Unions

under (aritcle section 3 is_limited ot only by the requirement
that thesnew state not be formed within Lhe,jugj_s_diqtjgn,\oL;\_nnLher
- CTTOW slate 1 e, 1

State, or by joining two or more states or parts thereof, w:thou.t the .

consent of the state legisiaturcs involved, but also e
Principle inherent in thqat:qgg@_l_sxsg_g_qt_’qg the constitutional gquality
of the states. Without this equality, the Union is reduced to a uni-
tary state, held together by force rather than mutual consent, with
the stronger, more populous states suppressing the weaker, “[The
constitutional equality of the States is essential to the harmonious
operation of the scheme upon which the-Republic was organized.
When that equality disappears we may remain a free people, but the
Union will not be the Union of the Constitution."™

Opponents of the Voting Rights Act finally put together a case
against thé Act using the equal footing doctrine when South Caro-
ling v. Katzenbach was litigated, but the Court summarily dismissed

the argument, asserting that it “applies only to the terms upon .

which States are admitted to the Union, and not to the remedies for
local evils which have subsequently appeared.™ The issue has not
been raised in subsequent decisions under the Act. While the hold-
ing in Coyle v. Smith was limited to the question of whether Con-
mpose unequal conditions upon a state at
the time of admission, a careful reading of the opinion suggests that
the theory of federalism upon which the Court based its decision ex-
tends not merely to the states' right to constitutional equality at the
time of entry into the Union, but forever. I equality is_required for,
admission, ¢| 'hﬁn.a.{mlim.qyé!itx.i&.mquimd-nften-admissionrawhe‘

more_meaning{ul, period o_uy*l‘lwr_rlembership in the family of states.
To be sure, the doctrine of equal

having once admitted a state into the Union on the basis of equality,
is thereafter free to deny that cquality after the state has become a
permanent member. The Court's position in Soutk Carolina v, Kat-
zenbach leads to the peculiar result that a state has a stronger claim
to equal rights when it is a territory seeking admission as a state
than when it has already acquired statehood. Reason dictates that
Congress has no greater authority today to strip an individual state
of its clectoral powers than it does to compel Oklahoma to move its
capital back to Guthrie.

2 bt ey . g KALEL o $eoe
ooling is meaningless'if” Congress




LSU, 412, 6832, mach 3., jill, 82581, galley 205

The South's constitutional claim of the right of the states to
secede from the Unjon was finally answered by the Supreme Court
in the landmark decision of Texas v. White.™ In that case, the Court
rejected the doctrine of secession, holding that the State of Texas

by the Court in South Caroling 1, Katzenbach, for if the states are
equal at the time of admission, and thereafter acquire the attribute
of "indestructibility" in an “indestructible Union,” they are
Recessarily equal in al) respects under the Constitution. The power
to discriminate against a state or Broup of states is the power to

This serjous, if.not, fatal, fla tqighghg,_canqgted..obgpugs_g.jf....
sections.dand.5,of-the, Act_wer, v..o.ﬁeqwsnﬂqti,&mﬂlkm‘kﬁ.@_&gs_.
Corrective amendments to this effect have been under consideration

Act is once again on the legislative agenda. While the extension of

oty Soto.all.the states would cure one Sonstitutional defect it~

tive standpoint, it would place an onerous burden on the Justice
Department, -‘_‘!l‘l"-’l‘z.g"i-.é..f.e.iq-l.ﬁ!n .‘,..,.,.5"_ breakin oint in oversecing
cmﬁm‘g&é&pmcgssiqg_appﬂgggionsm?r%mmé'n
swﬂnmmmmy.@._iﬁmb&um. ical transformas
tj&n of American politics throughput the nation, Spreading the City
of Home_docttine and the nghf"brﬁiﬁi&ﬁim?mm
the _four corners of the con me:;ggg_tg}rmmﬁm‘é‘m-ww

jority rule as we know it, by lqyigg _th Joundation for proportiop:
m Uesegmmg@hhk minorities, with ajl its attendant
dangers in terms of political ¢ disruption, racial confrontation, and
polarization of interests. That the “melfing pot” substrueture of the~—
American political iradition has already been dangerously weakened
by current public policies encouraging racial and ethnje separatism
is a factor that should be carefully weighed in any reconsideration. of
the Act’s coverage formula, ™ Ag,jgg}{.oqw_! .t_hg”!gtj‘qg“_}_lighgs,.Act..
rests upon the presumption that the ta,x_'gg;gd_gtatemd.thqir.pnliﬁ»
ca sub,s!..._i,s_iw.g.re,ps.r.nma.lI_x.d,iac.ri.!nina!ins_againamtmuw.
stimption that no onger hgﬁ.nmﬁhazzliditx,-‘l‘hcsc states, as Senator
James Allen pointed out in 1975, “have long since met and excecded
fifty percent voter registration and participation standards set out
in section 4™ They have not administered a literacy test in more
than 15 years, ’ ’

" Barring repeal of the Act, numerous improvements might be
made to alleviate its more deleterious constitutional consequenc
and discriminatory features. These improvements would include’
outright repeal of sections 4 and 5, or at the very least modifications
thereof to allow states or their political subdivisions to “bailout” as

tion of the fact that voter participation and voter discrimination are

not invariably interrelated,™ (4) climination Q(_t,hg_“gj@gsl.(cstasj}
excmpﬁﬂt_gf_m!i_t.isgl_.-.su.b.t.i.iyi.s_iqn_s._spsb_as..t!l9s~¢_pLLOr.t_..h Georgia_,
where racial minorities constitute a small fraction of the population,ms
and (6) the repeal of the congressional regulation on the jurisdiction
of lower federal courts which grants exclusive jurisdiction to the
District Court in the District of Columbia. Also worthy of considera-
tion is the formulation of federal standards of literacy, which the
states might adopt at their option. While changes such as these
would not satisfy many constitutional objections to the Act, they
might have the salutary effect of climinating its more egregious and
discriminatory provisions.

- R N
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Frequently hailed as “the most suceessfy| piece of civil rights
legislation ever enacted,”*™ the Voting Rights Act has also been can-
didly acknowledged to be “the most drastic civil rights statute ever
enacted by Congress, going even beyond the far-reaching provisions
of the Force Act of 1871, upon which it is in certain respects, model:
ed.”"™" With only scattered Protests, the Act has tepeatedly received
the blessings of Congress, the courts, and the offices of four Presi.
dents. During the Past fifteen years the Act has enjoyed such im.
mense support as to be Practically immune from searching analysis;
and surprisingly few constitutional critics have surfaced to challenge
the Supreme Court’s expansive interpretation of its provisions. Ex-
cept for the lonely dissents of Mr. Justice Black,™ no member of the
Court has contended that any section of the Act is unconstitutiona, -
That the Voling Rights Aect, one of the most farreaching civil rights
statutes ever enacted by Congress has provoked so little controversy
or constitutional debate in the literature of the law is a telling com.
mentary on the influence of result-oriented Jurisprudence ang the

Which out system of justice rests, "

L V. Kev, Soutnean Pouitics 280.81 (1949).

2. U.S. Bureau o THE CENSUS, PoPuLATION & Housing, Fina, P & H Unit count
Series PHC 80.v (1980). :

3. In 1970, Rome had 4 population of 30,759, of whom 23,543, or 76.6% were
white and 7,216, or 23.4% were Negro. The voling age population in 1970 was 79,40
white and 20.6% Negro. The actua) number of registered volers in Rome closely
paralleled these pereentages: as of 1975, Rome had 13,097 registered voters, of whom
83.9% were white and 15.5% were Negro. City of Rome v. United States, 472 F, Supp.
21, 223 (D.D.C. 1979), affd, 446 U.S. 156 (1980), Justice Marshali's oplnion for the
Court omits reference (o the 1975 population data contained in both the district court’s
opinion and in Brief for Appellants at 5, City of Rome v. United States, 446 us. 156
(1980). :

4. See A. Conway, Tug ReconsTrucTION OF GEORGIA (1966); The Condition of Al
fairs in Georgia: Statement of Hon, Nelson TifL to Reconstruction Committee of the
House of Representatives, Washington, February 18, 1869 (197, Although all the
southern states had many common cxperiences under Reconstruction, those on whom
it bore the hardest had a large Negro population — South Carolina, Louisiana, and
Mississippi in particular.

5. See the district court’s findings in 472 F. Supp. at 224.27,

6. Pub. L. No. 89:110, 79 Stat. 437 (1965) {codified at 42 US.C. §% 1971, 1973 to
1973bb 1 (1976), a5 amended by Act of June 22, 1970, Pub, L. No. 91.285, 84 Stat. 314
(1970) and Act of Aug. 6, 1975, Pub. L. No. 94-73, 89 Stat. 400 (1975).

7. A. Conway, supra note 4, at 142,

8. 472 F. Supp. at 245.

9. 446 US. at 187,

10. 383 U.S. 301 (1966),
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11. ‘That the framers of the fourteenth amendment never intended to protect poli-
tieal rights and Negro suffrage under the equal protection clause is convineingly
argued by R. BERGER. GOVERNMENT py JUDICIARY 52-192 (1977),

12.  Tbe thirteenth, fourteenth and fifteenth d tain almost identically
worded sections empowering Congress Lo epforce them. Section 2 of both- the thir-
teenth and fifteenth amendments provides that “Congress shall have power o enforce
this article by appropriate legislation.” Section 5 of the fourtcenth amendment,
however, states that “The Congress shalt have power to enforce by appropriate legisla-
tion, the provisions of this Article.” The Court has discerned no difference among the
clauses and none was intended, Sec City of Rome v, United Statcs, 446 U.S. at 207-08
n.1 {1980} (Rehnquist, J., dissenting): United States v. Guest, 383 U.S. 745, 78384 (1966}
{Brennan, J., concurring in part, dissenting in partk James V. Bowman, 190 U.s. 127
{1903). Enfor | bave been routinely added to constitutional amendments
since the adoption of the Reconstruction amendments. See U.S. CoNsT. amends. XVIII,
§ 2, XIX, para. 2, XXIIL § 2, XXIV, § 2, XXVI, § 2 (proposed),

13. Cb. 114, 16 Stat. 140 {1870), As originally introduced by Representative Joha
Bingham of Ghio (author’of scction 1 of the fourtcenth amendment), the Act covered
only state action undes the fifteenth amendment. Under the sponsorship_of Scnator

- John Pool, & Republiean from North Carolina, however, the Act was broadened to
cover private action and action interfering with rights under both the fourteenth and
fiftcenth amendments. See also the Force Act of 1871; ch. 99, 16 Stat. 433,

14. James v. Bowman, 190 U.S. 127 (1903), The Court struck down section 5 of the
Act on the ground that the fifteenth amendment did not authorize Congress to pro-
hibit private interference with the right to vote. .

15. Ch. 25, 28 Stat. 36 (1894); ch, 15, 35 Stat. 1153 {1909). The surviving statutes of
this period are 18 U.S.C. §§ 241-242 {1976) (criminal) and 42 U.S.C. §§ 1971(a), 1983,

198513) (1976) {civill. The dcbates on the enactment and repeal of the Act are collected -

in I B. SCHWART2, STATUTORY History oF THE Uniren States: Civit, Ricitrs 443.543,
803-04 (1970),

16. See Terry v. Adams, 345 U.S. 461 (1953); Smith v. Allwright, 321 U.S. 649
(1944). :

17. Ch. 99, 16 Stat. 433 (1871). In effect, the Act suppressed state clectoral pro-
cesses. . .

18. 100 U.S. 371 (1880). '

19. James v. Bowman, 190 U.S. 127 (1903) United States v. Reese, 92 U.S. 214
{1876).

20, 347°U.S. 483 {1954).

21. Pub. L. N>, 85315, 71 Stat. 634 (1957) (codilied in seattered section of 5, 28 &
42 US.C. (19760, : .

22. 42 US.C. §§ 1971(b), () (1964). Section 2 of the Klan Act is now 42 US.C. §

1985 (1976). In addition, the 1957 Act established a “temporary” United States Com- -

mission on Civil Rtights {subsequently extended on numerous occasions to 1981) to in-
vestigate civil rights violations and make recommendations to the President and Con-
gress, and provided for an additional Assistant Attorney-General to direct a new Civil
Rights Division in the Department of Justice. .

23. Pub, L. No. 86449, 74 Stat. 86 (1960) {codified in scattered sections of 18, 20 &
42 US.C. (1976)). The 1960 Act also authorized the appaintroent of federal voling
referees and provided safeguards for the protection and inspection of federal election
records.

24. Pul. L. No. 88352, 78 Stat. 241 (1964) (codificd in scattered seclions of 5, 28 &
42 US.C. (19761

25. 42 U.S.C. § 1971 (aNCXc) (1964),

26. Pub. L. No. §3-110, 79 Stat. 437 (1965) (codificd at 42 U.S.C. §§ 1971, 1973 to
1973bb-1 (1976)).

- ———
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21 Inits section-by-section analysis of the Act, the House Judiciary Committee
commented, in anticipation of a constitutional challenge, that
ftlhe power of Codgress to reach intimidation by private individuals in purely
local elections derives from Article 1, section 4, and the implied power of Con-
gress to protect Federal elections against corrupt influences, neither of which re-
quires a nexus with race.-While Article 1, section 4 and the implied power of Coq-
gress fo prevent corruption in elections normally apply only to Federal elections, .
and section 11 applied to all elections, these powers are plenary within their
cope, and where intimidation is concerned, it s impractical to sepirate its per-
- micious effects belween Federal and purely local elections,
H. R. Rep. No. 439, 89th Cong., 1st Sess. 3031 {1965), as quoted in 11 B. Scawartz,
StATuTORY HISTORY OF THE UNrrep StATES 150203 (1970) femphasis added). The
Supreme Court kas not ruled on the constitutionality of scction 11 of the Act relating
to private actions interdering with voting Tights in federal, stale and loeal elections.

28. South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966).

29. Rice, The Voting Rights Act of 1965: Some Dissenting Observations, 15 Kan.
L. Rev. 159, 183 (1966). . X

30. The historical setting of the Act is di d in II C AL QUARTERLY
SeRvICE: CONGRESS AND THE NATION 1965-1968 356-64 (1969); see alto South Carolina v.
Katzenbach, 383 U.S. at 308.15 {1966) (d; ing Congr 1-and judicial concern
over tactics regularly employed in the South to evade the filteenth amendment and
prevent Negroes from voling). For a discussion of earlier federal efforts to enforce
Negro voting rights, see Derfner, Raciol Discrimination and the Right to Vote, 28
VAND. L. Rev. 523 (1973); Note, Federal Protection of Negro Voting Rights, 51 Va. L,
Rev. 1053 {1965). . ’

31. Significant portions of the legislative history of the original act are contained
in H.R. Rer. No. 439, 89th Cong., 1st Sess. 73 (1965), reprinted in {1965} U.S. Copg
CoNG. & Ap. NEWws 2437-508 and II B. SCHWARTZ, rapra sote 27, at 1484; 3, REP. No. 162, 8Sth
Cong., 1st Sess. (1965); Joint Views of 12 Members. of the Judiciary Commitiee
Relating to_the Voting Rights Act of 1965, attached o S. Rep. No. 162, supra, and
reprinted in [1965) U.S. Cope Conc. & Ap, NEws 2540, President Johnson's March 15
address on voting rights to a joint session of Congress one week after the Scima
disturbance, and floor debate on the Act, are contained in II B. SCHWARTZ, supra nota
27, at 1506,

32, Congressional action on the most recent extension of the Act in 1975 is con-
tained in Hearings on the Extension of the Voting Rights Act of 1965 Before the Sub-

i on Constitutional Rights of the House Judiciary Committee, 94th Cong.,
13t Sess. (1975) [hereinafter cited as 1975 Hoxse Hearings}: Hearings on the Extension
. of the Voting Rights Act of 1965 Before the Sub ittee on Constitutional Rights of
the Senate Judiciary Committee, 94th Cong., 1st Sess. (1975) [hereinafter cited as J975
Sexate Hearings} S. Rep, No. 94.295, 94th Cong., st Sess. {1975), reprinted in [1975)
US. Cobe Cong. & Ap. News 774.

33. 42 US.C. § 1971 (1976), in which subpart (aX2Kc) prohibits the use of a literacy
test as a condition for voting, is permanent legislation. The bilingual ballot re-
quircments in 42 U.S.C. §§ 1973aa-1x are not scheduled for expiration until August 6,
1985. Senator S. I Hayakawa snd Representative Paul McCloskey, California

Republi have d thelr intent to introduce legislation calling for repeal of
the bilingual requirements. Senator Charles Mathias, a Maryland Republican, and
Repr ive Peter Rodino, a New York Democrat, Introduced legislation on April 8,

1981 to extend the Voting Rights Act for ten years to August 6, 1992, and to nullify
the effects of City of Mobdile v. Bolden, 446 U.S. 55 (1980). See N.Y. Times, April 8,
1881, at A10, col. 8.

M. 42 U.S.C. § 1973 (1976). The original act is reprinted as an Appendix Lo South
Carolina v. Katzenbach, 383 U.S, at 337-355.

35. 42 U.S.C. § 1972ala} (1976).

.. . PN - - . - cieee
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38. 383 US. 663 (1968), ° :

3. 42USC. § 1973 {1976)..

38, 42 Us.C. 8§ 1973i-1973; (1976).

39. 42USsC. $§8 1973¢-1973g (1975), .

40. 2 US.C. § 19734 (1976).

4l. 45 CF.R. § 801.205 (1979), -

42, Unrreo States Comuission on Civie, RicHTs, THe Vorine Ricyrs AcT: Ten
YEARS- AFTER 35 (1975) [hereinafter cited as Yorive Riciys ACT: TEN YEars AFTER].
T 43 o 33,

44. Id. ar 3435 ’

45, Section 4(e) of the Act defines a “test or device™ as Any requirement that o
berson, as a prerequisite for registration or voling, demonstrate literacy, educationa)
achievement, knowledge, or good moral character, or produce registered voters or
other pérsons Lo vouch for his qualifications, 42 US.C. § 1973bic) (1976), See also 42
U.S.C. § 1973bin3) (1976), ’

46. 2UsC.§ 1973b{b) (1976).

47. 1d. Under § 4() of the Act,

division of a state which (1) the Attorney General determines maintained on
November 1, 1964, any test or device, and with respect to which (2) the Director
of the Census determincs that less than 50 per centum of the persons of voling
age residing therein were registered on November 1, 1964, or that leys than 50
per centum of such persons voled in the presidentiat clection of November, 1964,

A delermination or certification of the Attorney General or of the Director of )

Census under this section or under section 6 or section 13 shall not be revicwable
in any court and shall be effective upon publication in the Federal Register.

48. 45 Fed. Reg. 18898 (1980). For a listing of the various jurisdictions covered
from 1965-1975, see Voring Rigurs Act: TEN YEARS AFTER, supra note 42, at 13-16,

4. 42 U.S.C. § 1973bia} (1976), :

50, Alaska subsequently filed yet another bailout suit but abandoned it. Sce
Alaska v. United States, No. 78-0484 (D.C. Cir. May 10, 1979) {stipulated dismissal of
the action). :

51. Virginia v. United States, 386 F, Supp. 1319 (D.D.C. 1974), offd mem., 420 US,
901 (1975),

§2. 42US.C.§ 1973 (1976). Amendments to the Act in 1970 also abolished dura.
tional residency requirements for Presidential elections and lowered the voting age to
cighteen, Voting Rights Act Amendments of 1970, Pub. L. No. 91-285, 84 Stat, 316,
318. In Oregoxn u Mitchell, 400 US, 112 (1970), the Supreme Court upheld the amend-

53. 42 v.s.C. § 1973ble) (1976), Wreiting for the Court, Justice Brennan held in

of the Constitution, The Court declined to rule on the question of whether New York's
literacy requirement was constitutional. See Cardona v. Power, 384 U.S. 672 (1966),

54, 42US.C. §5 1972¢ (1976). Amendments to the Act have extended this restric.
tion to include laws that were jn elfect in 1968 and 1972,

SS. Voming Ricirrs Act: Ten YEARS AFTER, supra note 42, at 25, .

56. Vorine Ricuts Act: TEN YEARS Arren, supra note 42, at 25 pn,53; MacCoon,
The Enforcement of the Preclearance Requircments of Seetion 5 of the Voling Rights
Act of 1965, 29 Catnt. U.L. REV. 107 (1979); see also Perkins v, Matthews, 400 U.S. 379,
393 n.11 (1971),

~. — . . S e e e e ee e v e

[tfhe provisions of subsection (a) shall apply in any state or in any.political sub-
n
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S7. Section 5 of the Act provides that a newly enacted electoral change may be
enforced if it is submitted to the Attorney General and he does not interpose an objec.
tion “within sixty days after such submission, or upon good cause shown . . . [njeither
an affirmative indication by the Attorney General that no objection will be made, nor
the Attorney General's faiture to object , . ., shall bar a subsequent action 1o enjoin en-
forcement of such qualification.” 42 U.S.C. § 1923¢ (1976). Does any objection suffice?
May the Attorney General simply object Lo all section 5 submissions? See Georgia v,
United States, 411 US, 5§26, 54243 (1970 (White, J., dissenting).

58, 411 U.S. at 530, .

53. Id, The Court cited United States v, Morekead, 243 US. 607 (1916) and Smith
v United States, 170 USS, 372 (1897) as authority for this propostion. The regulations
are contained in 28 C.F.R. PL. 51, §§ 51.1.51.29 (1971% sce elso D. HUNTER, FepEnat,
st)r.w OF VoTiNG CHANGES: How To Use SecTioN § oF Tie VotinG RiciTs Acr {2d ed.
1975).

60. 42 US.C. § 1973¢ (1976). As of 1975, the alternative of secking a declaratory
judgment without review by the Attorney General had been used only once. Vorine
RIGHTS AcT: TEN YeArs AFTER, supra note 42, at 29,

61. 28 C.F.R. § 51.19 1971),

62, See Allen v. State Bd, of Elections, 393 U.S. 544 (1965). .

63. 42 US.C. § 1973¢ (1976) (emphasis added), - s .

64. 28 CF.R. §§ 51.3, 51.10(a), 51.18 (191, :

65. 28 C.R.F. § 51.3(d) 19711,

66. 446 US. at 171.. :

67.  United States v, Sheffield Bd. of Commi,, 435 U.S. 110, 131.(1978),

68. 42 US.C. § 1973c (1976). .

69. 1975 Senate Hearings, supra note 32, at 597: see also United States v, Shef-
field Bd. of Comm., 435 U.S. at 147 (Stevens, J., dissenting).

70. MacCoon, supra note 56, at 113 045, In addition, the Voting Rights Section of
the Civil Rights Division maintaios a mailing list of interested parties who receive a
weckly listing of current section 5 submissions. This procedure is designed to allow
private partics to monitor state and Jocal governmental units for compliance and to

assist the Justice Department in enforcement of the Act. /d. at 109 n.11. Also-

strengthening enforcement and encouraging litigation is the 1975 amendment to the
Act which permits a court, at jts diseretion, to award attorney’s fec to prevailing par-
ties in voting rights eases. 42 U.S.C. § 19731(e} (1976). See Torres v. Sachs, 538 F.2d 10
(2d Cir. 1976). .

71, In the period between 1965 and 1977, 6,400 electoral change requests were
submitted. Approximately 5,800 of these were made [rom 1971 to 1974, 1975 Senate
Hearings, supra note 32, at 597. See United States v. Shefficld Bd. of Comm., 435 u.s.
at 147 n.8 (1978} (Stevens, J., dissenting).

92. See Thernstrom, The Odd Evolution of the Voting Rights Act, 55 Pus. IN.
TEREST 49 (1979),

13. Hearings on H.R. 6400 Before Subcommittee No. S of the House Committee
on the Judiciary, 89th Cong., 1st Sess. ser, 2, at 74 (1965) [hereinafler cited as /965
House Hearings|. See also Allen v. State Bd. of Elections, 393 U.S. at 564.

14, 1965 House Hearings, supra note 73, at 21, When asked, “[hjow far down the
political scale™ the term “politieal subdivisions™ went, Katzenbach replied: “I believe
that the term ‘political subdivision’ used in this bill is intended to cover the registra-
tion area and that the whole bill really is aimed at getting people registered,” /d.

5. 1975 Semate Hearings, supra note 32, at 121.

76. 11 B. SCHWARTZ, supra note 27, al 1526,

e e
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9. 393 US. 544 (1969),
80. 1975 Semate Hearings, supra note 33, 4t 581,

83, These suits were instituted by private persons and did pot originate in the
District Court for the Distriet of Columbia, Although the Act does nol provide for a
private cause of action, the Court, citing J.I. Case Ca. g Borak, 377 U.S, 428 (1964),
declared that there was an implied right of action because section 5 would be an *

293 US. at 557,

practice.” /d, at 566,

promise™ unless a private individual could seek judieial enforcement of the prohibition.

. 8. I, at 567 (citing 42 U.5.C. § 1973 (1964 ed., Supp. 1), Section 2 of the Act pro-
vided simply that “Injo voting qualifieation or prerequisite to voling, or standing, prac-
Lice or procedyre shall be imposed or applied by any State or political subdivision 1o
deny or abridge the right of any citizen of the United States to vole on account of race
oc color.™ Pub, L. No. 89110, § 2, 79 Stat. 437 (1965) feodified at 42 US.C. § 1973 (1965)
amended 1975)). This section was ded in 1975 to includ, ees sct forth in
42 US.C.'§1973bi002) (1976). See 42 US.C. § 1871(z) (1976),
88. 393 U.S, at 566-67. Significant in Warren's opinion was a collogny between
Katzenbach and Scnator Hirom Foug, Republican, Hawaii, in which the Altorney
General said that the word “procedure” was “intended to be all-inclusi of any kind of

87. Id at 56566 feiting 42 US.C, § 1973 1eXi) (1964 cd., Supp. D). See Reynolds v.
Sims, 377 US., 533,555 (1964). See also White v, Register, 412 U.S. 155 (1973%; Fortson

v. Dorscy, 379 U.S. 433 {1965).

88. Section 14 of the Act, codified in 42 U.S.C. § 19731eN1) (1976), defines the

terms “vote™ and “voting™ as follows:

The terms “vote™ and “voting™ shall include alf action necessary to make a vole
effective in any primary, special, or general election, including, but not limited to, -
registration, listing Pursuant to this subchapter, or other action required by law
prerequisite to votiog, casting a ballot, or having such ballot counted properly and

89. See City of Mobile v. Bolden, 446 USS. 55, 61 (1980). In the Mobile case, the
Court ruled that the Practice of electing clty commissioners atlarge (dating back to
1911 and not an clectoral change falling with section 5) was not ap unfair dilution of
Negro voting strength in violation of section 2 of the Voting Rights Act, or of the four-

teenth or fifteenth amendments,

90. When examined in jts proper context, the phrase “all action 1o make a vote ef-
fective™ hardly supports Warren's proposition, “inasmuch as ‘the section refers

specifically to qualifications and procedures concerning registration and balloting, and
iy silent on the question of Post-election resulls. See toxt of 42 US.C. § 19731(ck1)
(1976), cited in note 88, supra.

e i

91. 393 US. at 582,
92. Id. at 584,
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83, Justice Harlan offered no legislative history to soupport his point, apparently
believing that it was sell-evident. But the legislative record clearly substantiates his
claim. For example, Senator Philip Hart, Democrat, Michigan, a prime sponsor of the
Act, said that its “two central features™ were section 4 and the provisi
examiners, “Section 5 he stated, “is supparted by much the same evidence as
underlies the suspension of tests or devices. This provision is a further appropriate
assurance that 15th Amendment rights will not be denied, cither by laws currenlly in
force, or by fertile imaginations.” 11 B, SCHWARTZ, supra note 27, at 1517, 1521, Senator
Joseph Tydings, Democrat, Maryland, also described (he “principal provisions of the
bill” as the suspension of tests and. the appointment of federal iners. /d. alL 1526,

94. 383 US.at 358 ("Section 4(a) to which § 5 is linked, suspends for five years all
literacy tests , . , coming within the formula of § 4(b).") (/d.). .

95, 393 U.S. at 584. “The slatutory scheme contains even more striking
characteristics,” Harlan continved, "which indicate that § 5's federal review proccdure
Is ancillary to § 4's substantive commands. A statc may escape § 5, even though it Aas
constantly violated tAiy provision, so fong as it bas complied with § 4, and has suspended
the operation of literacy tests.” /d, By its very hature, in other words, section 5
monitored only new practices that a seetion 4(b) jurisdiction sought to implement after
the date it was designated. A discrimi Y praclice in cffect before designation could
not logically be subject to prect e. Thus in Beer v. United States, 425 U.S. 130
(1976), the Court held that s New Orleans reapportionment plan which continued the
use of at-large councilmen sests that had been in existence without change since 1954
could not be tested under soction 5. See Comment, Voling Rights— Voting Rights Act
of 1965 § 5—Federal Preclearance of Local Election Laws, 25 NEw Y.L. Rey. 17071
1979). - . N

. 96. 333 US. at 585,

9. Id

98. Id. at 588,

9. Id Ly

100. Id. at 591,

101. . at 567. B . .

102 See Perkins v. Matthews, 400 U.S. 379 (1971). .

103. See City of Richmond, Va. v. United States, 422 U.S. 358 (1975 City of
Petersburg, Va. v. United States, 410 U.S. 962 {1973), summarily affg 354 F. Supp.
1021 (D.D.C. 1972L }

104. Beer v. United States, 425 U.S. 130 (1976); Georgia v, United States, 411 U.S.
526 {1973). See also United Jewish Organ{nli_ons v. Carey, 430 US. 144 (1970 In
Georgia, the Court found that by extending the Act far another five years in 1970,
Congress ratificd the sweeping interpretation of section § in Allen and Perkins. See
411 U.S, at 533

105.  Allen v, State Bd. of Elcctions, 393 U.S. 544 (1969).

106. 435 U.S. 110 (1978).

TI0T. Id at 124/

108. 439 U.S. 32 (1978).

109. MacCoon, sxpra note 56, at 114.

110.  Compare Williams v. Democratic Party, No. 16286 (N.D. Ga. April 6, 1972),
offd mem., 409 U.S. 809 (1972} and United States v. Democratie Execulive Comm., No.
70-6047 (S.D. Ala. Dec. 22, 1970) (political parties are not subject to seclion 5) with
MacGuire v. Amos, 343 F. Supp. 119 (M.D, Alx. 1972} and Wilson v. North Carolina
State Bd. of Elections. 317 F. Supp. 1299 (M.D.N.C. 1970) {political parties are covered
by section 5). The Act's definition of “vote™ refers specifically 1o both parly primaries
and general elections. 42 U.S.C. § 19731(cN1) (1976).
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-1 MacCoon, sxpra nou."SG. at 114-16, .
112. 393 US. 544 11969),
13, Thernstrom, supra nole 72, at 50,

114, City of Rome ¥. United States, 472 F. Supp. 221, 223 D.D.C. 1979),
S, 12 ay 224,
16, Id at 229,

" 117, Rome's allegation that the Attorney éeural bad acted unconstitutionally in

19. rd ’

120. 14, '
121

122 1d-

123, Id, Ope unsuecessful Negro candidate for office “did receive a sizeable number

. of white voles™—45 percent of the total votes cast in a run-off clection in a cily with

only 15 percent Negro registration, Id at 227,

124, 1d. at 231.92,

125, Id, at 233, -

126, 383 U.S, 301 (1965),

127, 472 P, Supp. at 238

128. Id at237, -

129, 100 U.S. 339 (1879).

130. 17.US. (4 Wheat) 316 (1819),

131. Id at 421,

132. 383 US. 301, az6 (1966).

133, 472 F. Supp, at 239,

134, 1 .

135, 1d. at 23839, . .

136, See 11 B. SCHWARTZ, sxpra note 27, at 1633,

137, Id. at 1592,

138." In Senate debate on S. 1564, Senator Tydings, a principal spokesman for the
bill in the Senate Judiciary Committee, £ave a carefully prepared address on the
Scnate floor explainiog each provision of the bill. In his remarks on section 5, Tydings
asserted: “Although the word ‘or,” which frequently has 2 disjunctive meaning, is used,
it is intended that the petitioning state or subdivision must Prove an absence of both
diseriminatory purpese and effect.” /d, at 1533,

139. 472 F. Supp. at 244.

140. 1d. The Commission deseribed "slngle;s_!gqﬂ.vo(ing.mdevicul\igh:_'ggz_\p_lep”

& minority to win some atdarge seats if it concentrates jis vote behind a limited
numy "r‘iﬁiﬁﬁ:dﬁij@}ﬁdj_mhe'_volé56( the Tajority'is divided” AMONE T Rumber or, €an;,
didates’” {d at n.90 {citation omitted), This | l_c_c!g_ulqug.l‘ of course, merely a form of
__k-db.lm.wﬂ . S Louese, merely a form of

141, 426 U.S. 833 (1970),

M2, 4271UsS. 445 11976)..

3. 1 a 456,

144. 472 F. Supp. at 240,

145, 2 US. 2 Dall) 419 (1793),

146. 472 F, Supp. at 242 (citutions omitted),

e PR L - -~ e Ne s



———— e .

LSU, 41-2, 6832, mach 3. jil, 82681, galley 215

M7, Justice Blackmun and Stevens concurred, the former conditioning his approval
on matters relating to annexation, the latter emphasizing the right of Congress to
regulate voting practices in Rome even though “there has never been any racial
discrimination practiced in the city,” 446 U.S. ‘at 190 (Stevens, J., concurring). In dis-
sent, Justice Powell contended that the Court's ‘ruling conflicted with Sheffield and
argued that the Court had misinterpreted the “bail-out™ provisions of section 4 of the
Act. “The Court today,” Jusiice Powell observed, "decrees that the citirens of Rome
will not have direct contro over their cily's voling practices until the entire State of
Georgia can free itsell from the Act's restrictions.” /d, at 203 (Powell, J., dissenting).
This interpretation, he complained, would only serve to "vitiate the Incentive for any
local government in a state covered by the Act to meet diligently the Act's re
quirements.” /d. at 206 {Powell, J., dissenting.)

H8. I a footnote, however, Justice Rehnquist indicated an awareness of the issues
raised by Justice Harlan, although Justice Rehnquist did not pursve the matler fur.
ther, Nothing that the Voting Rights Act is an exercise of fifteenth amendment power
and that vote dilution devices involve the fourteenth d » Justice Rehnqui
nevertheless deferred to the Court's position that the Act.may be applied (o remedy
violations of the fourteenth amendment. 446 U.S. at 207.08 o 1 (Rehnquist, J., dissent.
ingl. .

49, Id at211, . Lo -

150. Id. at 219,

151, Id au 221, . .

152, Allen v. State Bd. of Elections, 393 U.S. 544, 586 (1969) (Haelan, J., dissenting),
as guofed in 446 U.S, at 219 (Rehnquist, J., dissenting). o

153. Thernstrom, supra note 72, at 65, :

154, 1d, at 75,

165. 446 US. at 196 n.4.

186. Testifying against extending the Act in 1975, Senator James Allen (D-Ala2)}
observed that . '

when the theory of this + .+ « [Act] was evolved, it was first determined which
States the law should be made applicable to, and then they praceeded to find the
formula that would end up with those States being covered. And, by using the 50
percent voting in the election factor, that would have ineluded the Stale of Texas,
The President of the United States being a resident of Texas, a citizen of Texas,
it was thought inadvisable 1o include Texas in that formula. So they added a see
ond circumstance, that is, that they must have a device that would hinder
* registration; namely, the litcracy test. And, the double factor . , . is what took
Texas oul from under It, because they did not bave the literacy test,
1975 Senate Hearings, supra note 32, at 24. Senator Strom Thurmand (RS.C.) charged
earlier that “{tjhe Voting Rights Act of 1965 was a puni e designed to
punish the States that supported Goldwater for President.” Hearings on Amendments
{o the Voting Rights Act of 1965 Before the Sub ittee on Constitutional Rights of
the Senate Judiciary Committee, 915t Cong. 1st & 2d Sess. 7 (1969 & 1970),

IST. 1975 Senate Hearings, supra note 32, at 825,

158, 395 U.S. 285 (1969),

159. Jd. at 293,

160, Summari-ing these findings, the Virginia Attorney General noted the foliow-
ingz 1) Unequal edueational opportunity for blacks and whites, whether defined in
terms of literacy ability, school facilities and expenditures, or segregation, is not con-
fined to any region of the United States; (2) Blacks lag behind whites in literacy ability
and readiog comprehension in each region of the nation; (3) A greater percentage of
blacks than whiles was illiterate in each of the states which maintained literacy tests
in 1964 but which were nol subjected to the proscriptions of section 5; (4) in each of

more than one year behind by increasing margins: (5) A substantial portion of the
black students in each of the literacy test states not subject to section 5 in 1970 at-
tended majority black schools and schools in which 95 percent or more of the students
were black; and (6) Because of the educational disadvantages suffered by hlacks, the
use of literacy tests in those states not subject Lo seetion § has a disproportionate im.
pact on blacks. 1975 Senate Hearings, supra note 32, at 821.22,

. "o . - -

e
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161. "I, ai 828, o

162, See generully C. Bowers, Tne Tracic Ema (1929%; J. Bureess, ReconsTRuc.
TION AND THE Constrrurion (1902); E, McKmucex, Anprew J0HNSON AND RecoNstruc.
TI0N (1960); J, RANDALL, Tae Crvi WaR AND ReconstrRucTIoN {1937%; K. StAupr, Tug

Era or Reconstaucrion: 1865-1877 (1965),

163. One writer has estimated that the fourteenth amendment alone “is probably
the largest souree of the Court's business, and furnishes the chief fulerum for its con.
trol of controversial policies,” R, BERGER, sxpra note 11, at 1,

164. Fairman, Does the Fourteenth Amendment Incorporate the pit of Rights?
Tke Original Undmumlt'ng. 2 STAN. L. Rev. 9 (1949). “When one realizes how little
the men of 1866 foresaw the part the Supreme Court was going to play in working ont
the Fourteenth Amendment’s guarantees of ¢ivil rights,” Fairman further observes, =jt
is no wonder that they did not fix their winds squarely on the Question the court had
10 face in 1873 and which is raised again today: what is the standard by which to test
state sction alleged to violate the Fourleenth Amendment7” /d, a1 2324,

166. 1d. at 251,

167, Id at 140, Speaking for all of the members of the Court, Chicf Justice Warren
sanounted in Brown n Board of Education, 347 U.S, 483, 489, 492 (1954), that “we can.-
not turn back the clock to 1888 and summarily rejected evidence concerning the
original understanding of the equal proteetion clause as “inconelusive.” Sez also

Harper v, Virginia Bd. of Elections, 383 U.S,

to bistoric notions of equalityl; Trop v, Dulles, 356 US, 88, 101 (1958) (evolving stan-
dards of decency define the substance of the cighth ameadment). One of the earliest
calls for judicial legislation was that of J, GRAY, THE NATURE AND SoURCES oF TiE Law
183-84 {1909), who sugpested that the difficulty of the amending process Bave courts
freedom of interpretation, See generally T, TavLokr, Two Stupies v CoNSTITUTIONAL

ATION 14 (1969) {the original understanding must be “leavencd™ by “con.
sidered consensus”); Grey, Do We Have an Unwritten. Constitution? 27 Sran, L. Rev,

703 (1975) (the Court properly expounds upon

stitution); Miller & Howell, Tae Myth of Neutrality in Constitutional Adjudication, 27

national ideals not mentioned in the Con-

U. CHL. L, Rev. 661, 886 (1960) (the Supreme Court is the “national conscicnee™ for the

pecessary, we are to place ourselves as

nearly as possible in the condition of the men who framed that instrument.” £ parte

168. 383 U.S. 301 (1966).

169. J. MatnEws, LecistaTive AND JubiciaL History of THE FIFTEENTH AMEND.

MENT 44 (1909).

170. W. GuLETTE, THE Ricir 10 Vors:
TEENTIt AMENDNENT (1985). .

170, /4. at 46,

172, Jd. at 4649, .

173. 14, at 53 {eitation omitted).

174. 1d. at 59 (citation omilted).

175, Id ai 6070,

176. Id. at 71.72,

177, 1d. at 72 n.108.

178, Avins, Literacy Tests and the
Understanding, 12 S. Tex. LJ. 24, 68 (1970),

179, Id. xt 71,

180. 383 U.S. 301 (1966),

181, Id at 324,

182, /&

PoLITiCS AND THE PASSAGE or THE FYF.

Fifteenth Amendment: The Original

s — ——— -+
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183. 17 U.S. (4 Wheat) 316 (1819). Is the “rational meaps™ test of the Warren Court
an echo of the McCilloch test of the Marshail Court, as Warren seems lo claim? Mar-
shall did pot speak of “rational™ means, but of “appropriate™ means. These he defined
as means which (1) “are plainly adapted” to a legitimate end, 2) “are ool prohibited,”
and (3) “consist with the letter and spirit of the Constitution.” Moat ____, Assuming

. that federalism is in keeping with the letter and spirit of the Constitution, Marshall's
fest. at least oa the face of it, would seem to suggest that & law which pursued a
legitimate end but violated the federal principle would be an inappropriate means to
that end. Moreover, section 2 of the fifteenth amendment requires that legislation
enacted by Congress be “appropriate,” not “rational.”. The federal principle, in other
words, is most assuredly an ommipresent feature of the McCullock test and a limiting
factor on the scope of Congress' powers, whether delegated or implied. That, at least,
is the effect of the decisions since 1819 and the meaning attached to McCullock by
Marshall himseif. i .

In a serics of Newspaper esaays wrillen in the summer of 1819 under the pscudonyms
“A Friead of the Union™ and “A Friend of the Constitution,” Chicf Justice Marshall
endeavored Lo answer the critics of his opinion in McCullock with the assurance that
the Necessary aod Proper Clause did not enlarge-the powers of the national govern-
menl. As Gerald, Gunther has correetly observed,

His [Marshall's} essays and Lheir context indicate that ke didnot view McCulloch
as embracing extreme nationalism, The degree of centralization that has taken
place since his time may well have come about in the face of Marshall's inlent
rather than in secord with his expectations. ... {H}e did not believe that Congress
had an unrestricted choice of means to accomplish delegated ends. . , . Clearly

these essays give cause to be more-guarded i invoking McCulloch 1o support

view of Congressional Power now thought necessary, .
G. GuNTHER, JoHN MARsHALL'S Derense oF McCuirocy v, MARYLAND, 20 (19691, See
also Bickel, The Voting Rights Cases, Sup. Cr. Rev. 101 (1966). . . .

184. 360 U.S. 45 (1959),

185. 383 US, at 334. . T

186, Home Bidg. and Loan Ass'n v, Blaisdell, 290 U.S. 398 (1934). Said the Court in
Blaisdell: “Emergency does not ereate power. Emergency does not inercase granted
power or remove or diminish the restrictions-imposed upon power granted....” /d at
425. Warren also cited Wilson v. Netw, 243 U.S, 332 (1917) in support of his proposition.
But there the Court held that: “{ARthough an emergency may not call into life a power
which has never lived, neverthcless emergency may afford a reason for the excrtion of
a living power alrecady enjoyed.” 243 USS. at 348. It s not entirely clear from the opin-
fon whether the “exceptional conditions™ refer to past or (uture discriminatory prac-
tices. Do any “exceptional conditions™ warrant Congressional usurpation of state power
under the emergency ‘doctrine?

187. 383 US. at 334,

188. Id. at 335,

189, M,

190. Black agreed with the Court's holding that section 2 of the fifteenth amend-
ment permitted Congress to suspend state literacy tests, but apparently not on the
basis of the emergency doctrine. 383 U.S, at 35556 (Black, J., dissenting),

191, Id. at 357,

192, Id. at 35758,

183, Jd. at 358,

194, Jd. at 359. Black also contended that section 5 violated the Guarantee Clause
of the Constitution, Jd.

195. Such a proposal was presented by the Governor of Virginia, Edmund Ran-
dolph, in the Virginia Plan, “The proceedings of tbe original Constitutional
Convention,” noted Black, “show beyond all doubt that the power to velo or negative
state laws was denied Congress.” /d. at 360. See also Justice Black's remarks, id. at
361 n3.
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196. 1d at 361, °

197, Id. at 360,

198. Jd at 355,

199, 384 U.S. 641 (1966),

200. 392 US. 409 (1968), .

201. Cohen, Congressional Power to Interpret Due Process and Equal Profection,
27 Staw. L. Rev. 603, 609 (1975),

202, One of the few studies on-this subject is R, HARRIS, THE QuEsT For EquaLrry
{1960), which deals in part with the debales on section 5 of the fourteenth amendment

t the time of adoption. As Harris notes,

it is difficult to ascertsin from the debates the specific purposes of the first sec.
tion coupled with the fifth. The Rreater portions of the debates over the submis.
sion of the Fourtcenth Amendment centered about the representation and suf-
frage provisions in Section 2 and the device for disfranchising former Con.
federates in Section 3, '

Id at 35,

203. Avins, The Kx Xlux Klan Act of 1871: Some Reflected Light on State Action
and the Fourteenth Amendment, 11 St, Louss L.J. 331, 33132 (1967,

204. Conc, Grosz, 424 Cong., 15t Sess. app. 150 (1871} [hereinalter eited as Grosel

205. Id, . . . .

206. R. Harmis, supra note 202, at 47, -

207, Id. at 49,

208, GLonE, supra note 204, at app. 150, X

209. “The powers reserved (o the several States,” said Madison, the author of this
essay, “will extend to all the objects which, in the ordinary course of affairs, concern
the lives, liberties, and properties of the people. . . .~ Id.

210. Id ' ’

211, Jd. (citation omitted), Garfield also quoted Representative Delano {R.-Ohio),
who in the same debate remarked that the Civil Rights Aet of 1866 "was never designed
to take away from the States the right of eontrolling their citizens in respeet to prop-
erty, liberty and life,” Id, at app. 150, . .

212. Id. at app. 150. .

213. Id at app. 151. Garfield had stated that Bingham's measure was “recommit.
ted™ to the Joint Committee of Fifteen on Reconstruction, to which Bingham replied
that Garfield was ~mistaken” because it had merely been postponcd. Technically,
Bingham was correct, Garfield agreed, but there was no doubt in anyone’s mind that
Bingham's original propasal “could not command a two-thirds vole of Congress, and for
that reason the propostion was virtually withdrawn. Its consideration was postponed
February 28 by a vote of 110 to U I

214, Id. at app. 150,

215. Id at app, 151.

216. 32 US. (7 Pet.) 243 (1833),

217, GLoor, supra note 204, at app. 151 {emphasis added).

218. Id. (emphasis added),

219. IdL

220. Id.

22). Id

222, Id

223, Id. {emphasis added). Garficld could find only two House members, Shankling
of Kentucky and Rogers of New Jersey (both D ats opposed to the d )
who thought section 1 placed “the protection of the fundamental rights of life and prop-
erty directly in the control of Congress,” and their Its against the d
“were general and sweeping charges, not sustained even by specific statement.” /d,

LI
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. 22'4. Id. The Dye Process Clause, said Garfield, meant 2imply that each state was
;tsg-urred Lo provide “ag impartial trial according to the laws of the land.” 74, at app.

225. R. HaRnts, fupra nole 202, at 35.35,

226. Gross, Txpra nole 204, at app. 153, .
21 I : ’ '

228, 4

229

233. Ina major address on the scope of Congress® enforcement power, the Mlinois
Republican John Farnsworth denounced the second section as an unconstitutional usur.
Pation of state avthority. Quoting from the debates on the adoption of the fourtecnth
amendment, Farnsworth ¢ited a number of Senators and Congressmen, including Thad
Slevens, for the proposition that the ameadment never “gave any Power to Congress
to legislation except o correct this unjust Jegislation of the States.” J4, ot app. 116. In
ezsence, Farnsworth noted, the second section of the Ku Klux Klan binl simply punished
murder and other crimes in derogation of state criminal Jjurisdiction, See also
Representative Burchard’s analysis in note 192, supra. In reply to Shellabarger's asser.
tion that it only punished conspiracies to violate conslitutional rights, Farnsworth
observed that the inclusion of conspiracy did not correct the problem, since if Con,
could punish a coaspiracy it woyld also panish the same act done indivfdually. Grose,
Jupra‘note 204, at app. 113, Garfield, who was on the floor at the time Farnsworth and
Shcllabarger were engaged in this colloquy over the constitutionality of the second
section, spoke up in support of Farnsworth, stating that there were only two members
of the House in 1866, Shankland and Rogers, who thought that Congress bad the

avthority that was not being claimed under the second section of the Ku Kiux Klan.

bill. Gropg, Supra note 204, at app. 116, .

Farnaworth was a veleran of the House. He had served as 2 Union gencral during
the War and had avidly supported the fourteenth amendment, In 3 remarkable confes.
sion, he urged the members (o exereise constitutional restraint, now that the war was
over: . . .

T have given votes and done things during my twelve years service in the House
of Representatives which I cannot defend. ... I know we have done things during
the war and during the process of Feconstruction 1o save the public which could
not be defended if done in peace. ... We passed laws, Mr. Speaker, and the coun.
tey knows it, which we did not like to 89 to the Supreme Court for adjudication,
And I am telling no tales out of school. . . . Sir, we have done some things under
the necessity of the case . .. which may be g little beyond the verge of the Con-
stitutional power possessed by Congress in time of peace. But, sir, this is not the
time to overstep those bounds,

GLOBE, supra note 204, at app. 116,

234. Gurosg, supra note 204, at app, 113,

235, Id. at app, 153,

236. Id at app. 154,

237. Id at apP. 153, Shellabarger did not explain the nature of his disagreement
with Garfield on this point, if any, but he wondered how Garficld could justify his vote
on recently enacted legislation under the (ilteenth amendment which declared “who
shall vote at township and every other election,” and then “punishes the man who
deprives anyone of the right to vote, which he gets under Federal law, and in contra-
vention of the constitutions of one half of the States,” if Congress could not secure the
right to vote by direct legistation. /g at app. 154, Garfield replied that “JiJf the case
stands in all respects exactly as my colleague [Shellabarger] puts it, it might push me
to the conclusion that some of the provisions of the enforcement act are unconstity-
tional.™ But Garfield did not accept either the premise or the conclusion because Con.
gress’ power to regulate the time, place and manner of elections “carried with it the
whole question of sulfrage.” 1d, .

. . .. LS
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258 .
239, I, . :

240. Representative Horatio Burehard, an Iifinois Republican lawyer,
most of ’m House colleagves when he stated Lhat Shellabarger's first draft of the sec-

state criminal jurisdietion. On the other hand,
“{what more appropriate legislation for enforcing a constitutional prohibition
upon a State than to compel State officers to obscrve it? Its violations by the
State can only be consummated through the officers by whom it acts, May il not

then equally punish the illegal attempts of private individuals to prevent the per-

formance of official duties in the manner required by the Constitution and laws of
the United States? - : :

1d. at app. 314, See the remarks of the Republican from Vermont, Representative Luke
Poland, who was a member of the Senate in 1866 and a supporter of the fourtcenth
amendment. /d. at app. 514. See alsothe stat t of Republican Senator Lyman
Trumbull of [llinois, the veteran Chairman of the Scnate Judiciary Committee, who
avowed that he was “not willing to undertake to enter the States for the purpose of
punishing individual offenses against their suthority committed by one citizen against
another.” Id. at app. 577-78. . .

241, Id at app. 477-78.

282, Id. at app. 488. .

243, Avins, supra note 203, at 353,

244, GLose, sxpra note 204, at app. 522, The vole for fina] passage in the Senate

* was also based on party alignment: 36 to 13. Id, at app. 831.

245. 106 U.S. 629 (1882),

248, Id."at 63940,

247, Avins, supra note 203, at 379, .

248. Id. Avins notes that in United States v. Guest, 383 U.S. 745 (1966),
one opinion of Justices Clark, Black and Fortas, and another of Justice Brennan,
Douglas and the Chief Justice, held that the federal government, under the Fifth
scction of the fourteenth amendment, could punish private conspriacics or private
violence designed to fnterfere with the exercise of rights under the first section of
the amendment, regardless of what state officlals may or may not do. This is the

- precise theory which in 1871 was d; cd by every Republican who voted for
" the fourteenth amendment. ... It is nothing more than the creation by Congress
of a general eriminal code, providing only that an intent §s present to deprive a
man of his fourteenth amendment rights.
Id. at 381,

249. R. HARmiS, supra note 202, at 45,

250. 109 U.S. 3 (1883).

251, [d. at 18. To illustrate this principle further, he noted that:
The Constitution prohibited the States from passing dny law impairiog the obliga-
tion of contracts. This did not give to Congress power to provide laws for the
general enforcement of contracts; nor power to invest the courts of the United
States with jurisdiction over coatracts, so as to enable partics to sue upon them
in those courts. It did, however, give the power to provide remedies by which the
impairment of contracts by State legislation might be countcnanced and cor-
rected: and this power was exercised [under section 25 of the Judiciary Act of

. 1789}
Id. at 12, .

252, 32 U.S. (7 Pet.) 243, 250 (1833).

253. Guose, supra nole 204, at app. 85 (citation omitted).

254, 14

.
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255, & HARNS, rupra note 502, at 53. 1t shoud 1 noted, however, that Harris* jn.
tetpretation of Garfield's address is partly incorreet in that he assumes Garfield and

they were 1o convince anybody that the original nndersunding was in accordance with
this statute,” Avins, supra note 178, at 381 n.249,

251 11 B, Scuwazrz, sxpra note 27, at 1567,

258, Id. at 1557,

| arelully selected sovereign States.” /d, at 1550. Senator A. Willis Robertson iD.-Va)

complained that the Voting Rights Act was reminiscent of “the time when Congress
declared Virginia, the mother of States, to be incapable of self-government, and we
were named Federal District No. 1, and Federal officials and carpetbaggers took
charge of our States.™ 1d. at 1543, In 1975, Senator James Allen (D.-Ala) broadened
Ecrvin's constilutional attack against the Aect, arguing that it also violated the
Guarantee Clause of article IV, section 4, that every state have a republican form of
government, the ninth and tenth amendments, and the Full Fajth and Credit Clause og
the ground that (he Act made it impossible for each state to give full faith and eredit
to the acts of other slates. 1975 Senate Hearings, supra note 32, at 32.37, Altogether,
congressional opponents haye alleged that more than {ep principles or provisions of
the Constitution are violated under the Act,

261, 383 Us, at 324, The Bill of Attainder Clause, noted Warren, protects in-
dividuals and groups, nol states, Alexander Bickel thought Ervin’s argument was
“weird.” Bickel, The Voting Rights Cases, Sur. Cr. Rrv. 87 (1966). Much of Ervin's

be sclected in such a manner as the legislatures of the states shall direct. /2. at 1568,

263, E. Conwin, Tue CoNSTITUTION OF TH UNrrsn_Sn'res OF AMFRICA: ANALYSIS
AND INTERPRETATION 844 (1973).

264. Disdainfu) of the notion that the new Western states should enjoy the rights
and prerogatives of those already established, 2 majority of the states at the Constitu.
tional Convention voted to delete the requirement of equality., See II M, FARRAND, Tue
RecoRros or THE Fenenar, CoNvENTION OF 1787 454.55 (1937, Earlier, however, Georgia
and Virginia had ceded vast territories to the national government on the condition
that new states formed from such lands be admitted as equal partners in the Union.
This principle was extended to states created out of terrilory purchased from a forcign
Eovernment with the admission of Louisinna in 1812, See Pollard v. Hagan, 44 Us. @3
How.) 212, 221 (1845).
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