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".. A1IIND'INTNO- N0- 
--- Calendar No.

Purpose: . .

------------------------------------------
IN THE SENATE, OF THE UNITED STATES-- -------- Con-.,

S. _ 1992

H.R. ----. (or Treaty.

t o To- mend the Voting Rights Act of 1965 to exte -of--cert----~ to e-xtend the ef fectof certain pr ~ o s and -------- -------------- t e e f c------------ ------ f other purpose~ -

-- ------------------------------ -- - -- - - - - - - - - - - - --------------------------- ---------------------------------------------------------------------
-- ------------------------- -----------

( ) Referred to the Colnmittee on-------
and ordered to beprinted

- ( ) Ordered to lie on the table and to be printed

INTENDED to be proposed by- -

VZi: Strike all after the enacting clause and insert in lieu thereof
1 the following:

2 SEC. 1. That this Act may be cited as the Vot nights Act Amendments

3 of 1982. ' -

4 SEC. 2. Subsection (a) of section 4 of the Voting Rights
.5 is amended by striking u svnen c f16

59in out seventeenears" each place it appears and
6 inserting in lieu thereof "nineteen years".

- (b) Effective on and after August 5, 1984, subsection (a) of
8 section 4 of the Voting Rights Act of 1965 is amended --

(1) by inserting "(1)" after "(a)";

9(2) by inserting "or in any political subdivision of such State
11 (as such subdivision existed on the date such determinations were12 made with respect to such State), though such determinations were13 not made with respect to such subdivision as a separate unit," before

S"or in any political subdivision with respect to which" each place
.15 it appears;

16 () b t i i g o t "
(3) by striking out "in an action for a declaratory judgment" the

17 first place it appears and all that follows through "color through
28 the use of such t'sts or devices have occurred anywhere in the ter-

19 ritory of such plaintiff.", and inserting in lieu thereof "issues a
20 declaratory judgment under this section.";

21 (4) by striking out "in an action for a declaratory jd:.ent .the

2 second place it appears and all that fo]lows through ""ect ion 4 (f) (2)/ '
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through the use of tests or devices have occurred anywhere in the
t .it~ory of :uch plaintif-" *nd inser ting in lieu t.het-of the

following:

"issues a declaratory judgment under this. section. A declara-

- tory judgment under this section shall issue only if such court

determines that during the ten years preceding the filing of
the action, And during the pendency of such action-

"(A) no such test or device has been used within

such State or political subdivision for the purpose or

with the effect of denying or abridging the right to

vote on account of race or color or (in the case of a

State or subdivision seeking a declaratory judgment

under the second sentence of this subsection) in contra-

vention of the guarantees of subsection (f)(2);

'B) no final jud inent of .any coirt of the United

States, other than the denial of declaratory judgment

-under :this section, has determined that denials or

abridgements of the right to vote on account of race or

color have occurred anywhere in the territory of such

State or political subdivision or (in the case of a State

or subdivision seeking a declaratory judgment under

the second sentence of this subsection) that denials or

'abridgements of thd right. .o vote in contravention of

.'the guarantees of subsection (f)(2) have occurred any-

where in the territory of such State or subdivision and

no consent decree, settlement, or agr-eeinent has been

entered into resulting in any abandonment of a voting

practice challenged on such grounds; and no declara-
tory judgment under this section shall be entered

during the pendency of an action commenced before

the filing of an action under this section and alleging

such denials or abridgements of the right to vote;

/
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"(C) no Federal examiners under this Act have

2 been.assigned to such State or political subdivision;

3 a '.'(D) such State or political subdivision and all

4 governmental: units within its territory. have complied

5 with. section 5 of this Act, including compliance with

6 the requirement that no change covered by section 5

7 - has- been enforced without preclearance under section
8 5, and have repealed all changes covered by section .5

9 to which the Attorney General has successfully object
10 ed or as to which the United States District Court for

-the District of Columbia has denied a declaratory judg-
12

n ent;
3.

"(E) the Attorney General has not interposed any14

objection (that ias not been overturned by a final judg-
16 ment of a court) and no declaratory judgment has been

- denied under section 5, with respect to any submission

1- by or'on .behalf of- thie j>laintiff or-any' ioverimeiital

19 unit 'within. its territory under section 5; and no such

20 submissions or declaratory 'judgment actions are pend-

21 ing; and - - -

22 .- '(F) such State or political subdivision and

23 -governmental units within its territory+.-

24' (i) have eliminated voting procedures

2 methods of election which inhibit or dilute eq
26

access to the electoral'process; .
27

7(ii) have engaged in constructive efforts
28

-eliminate intimidation and harrassmentof pers
29

--- - exercising rights protected under this Act; and
30

31 k(iii). have .engaged in other 'constructive

32 forts, such as expanded opportunity for convene

33 registration and voting for every person of vot

34 age and the appointment of minority persons
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election officials throughout the jurisdiction and at

all stages of the election and registration process.

"(2) To assist the court in determining whether to issue

a declaratory judgment under this subsection, the plaintiff

shall present evidence of minority participation, including

evidence of the levels of minority group registration and

voting, changes in such levels over time, and disparities be-

tween minority-group and non-minority-group participation.

- "(3) No declaratory judgment shall issue undei- this sub-

section with respect to such State or political subdivision if

.such plaintiff and governmental units within its territory

have, during the period beginning ten years before the date

the judgment is issued, engaged in violations of any provision
of the Constitution or laws of the United States or any State

or political subdivision with respect to discrimination' in

voting on account of race or color or (in the case of a State or

subdivision seeking a declaratory judgment under the second

sentence of this subsection) in contravention of the guaran-

tees of subsection (f)(2) unless the plaintiff establishes that

any such violations were trivial, were promptly corrected,

and were not repeated..

"(4) The State or political subdivision bringing such

.action shall publicize the intended commencement and any

proposed settlement of such action in the media serving such

State or political subdivision and in appropriate United States

post offices. Any aggrieved party may intervene at any stage

in such action.";

' . (5) in the second paragraph--.

(A) by inserting "(5)" before "An action";

- and

(B) by striking out "five" and all that follows

*-.- through "section 4(f)(2).", and inserting in lieu

- i ,



5

{(

I

* .*

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

thereof '.'ten years after judgment and shall

reopen the action upon motion of the Attorney

General or any .~aggrieved person alleging that

-conduct has occurred which;-had that conduct oc-

curred during the ten-year periods referred to in

this subsection;. would have precluded the issu-
ance of a declaratory judgment under this subsec-

tion. The court, upon such reopening, shall vacate'

the diclaratory judgment issued under this section

if, after the issuance of such declaratory judg-

- ment, a final judgment against the State or subdi-

vision with .respect to which such declaratory

judgment was issued, or. against any governmen-

tal unit within that State -or subdivision, :deter-

mines that denials or abridgements of the right to

vote on account of race or color have occurred

anywhere in the territory of such State or politi-

ca.l subdivision or (in the case of a State or subdi-

vision which sought a declaratory judgment under

the second sentence of this subsection) that de-

- - nials or abridgements of the right to vote in con-

- . tra'vention of the guarantees* of subsection (0(2)

have occurred anywhere in 'the territory. of such

State or subdivision, or if, after the issuance' of

- such declaratory judgment, a consent decree, set-

-tleriient; or agreement has been entei-ed into re-

- . sulting in any abandoninent of a voting practice

challenged on'iuch grounds."; and .. : . - - .

' - -. (6) by striking out "If the Attorney General" the

- first place it appears and all that follows through the
- end of. such subsection and inserting in lieu thereof the

following:



.1 "(6) If, after two years from the date of the filing of a

2 declaratory judgment under this subsection, no date has been

3 set for a-hearing in such action; and that delay has not been
4 * the -result.of an avoidable delay on the part of counsel for any

-5
party, the chief judge of the United States District Court for

the District of Columbia may request the Judicial Council for

the Circuit of the District of Columbia. to provide the neces-8

sary judicial resources to expedite any action filed under this

10 ' section. If such resources are unavailable within the circuit,

11 the chief judge shall file a certificate of necessity in accord-

12 ance with section 292(d) of title 28 of the United States

13 Code.".

14 -"(7) The Congress shall reconsider and reevaluate the provisions

of this section at the end of the 15 year period following the effective

16 date of this Act, and at the end of each ten year period following there-

17 after.-

SEC. 3. Section-2 of the voting Rights Act of 1965 is amended to read
19 as follows:

20 Sec. 2(a) No voting qualification or prerequisite to voting or

21 standard, practice, or procedure shall be imposed or applied by any State or
22 political subdivision in a manner which results in a denial or abridgement of
23 the right of any citizen of the United States to vote on account of race or

24 color, or in contravention of the guarantees set forth. in section 4(f)(2),

25 as provided in subsection (b).

26 (b) A violation of subsection (a) @ is established if, based on the

27 totality of circumstances, it is shown that the political processes leading

28 to nomination or election in the state or political subdivision are not

29 equally open to participation by members of a class of citizens protected by

30 subsection (a) in that its members have less opportunity than other members

31 of the electorate to participate in the political process and to elect

32 representatives of their choice. The extent to which members of a protected

33 class have been elected to office in the State or political subdivision is

34 one "circumstance" which may be considered, provided that nothing in this
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1 section establishes a right to have members of a protected class elected in

2 numbers equal to their proportion in the population.

3
SEC. 4. Section 203(b) of the Voting Rights Act of 1965 is amended4

by striking out "August 6, 1985" and inserting in lieu thereof "August 6, 1992"..5

6
SEC. 5. Title II of the Voting Rights Act of 1965 is amended7

by adding at the end the following section:
8 -

9

10
of b
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VOTING ASSISTANCE

"SEC. 208. Any voter who requires assistance to vote by reason

blindness, disability or inability to read or write may be given.
stance by a person of the voter's choice, other than the voter's

yer or agent of that employer."

SEC. 6. Except as otherwise provided in this Act, the amendments

by this Act shall take effect on the date of the enactment of this

-
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Finally, Hope for Voting Rights for
A breakthrough is at hand for a renewed, Ing recalcitrant jurisdic ions for up to 25 years.strcngthenedVotng Rights A. A Second thorny issue concerns the burdenThe Senate Judiciary Committee, often the placed on plaintiffs trying to challenge laws andbloody battleground and even graveyard for civil practices that subtly but effectively deny votingrights legislation, finally has In sight a bill just as rights to minorities.strong and popular as the measure that passed the The problem arose from a 1980 Supreme CourtHouse last fail, 389 to 24. The consensus is now so ruling involving Mobile, Ala. The Court appeared tobroad that only one question remains: Will the require, no matter how severe the discriminatory ef-President join the celebration, or stick with a tiny fect, that plaintiffs prove' that such laws and prac-band of die-hard, right-wing resisters? tices arose for discriminatory motives. Mobile'sIf this new consensus holds, Senator Robert blacks had to search Reconstruction era archivesDole of Kansas wili deserve much tredlt. A centrist for evidence. They found It, but not every minorityRepublican, he has labored for a bill that would be community will be so fortunate.fair without antagonizing conservatives. Through Hence the House bill defines a violation on thenegotiations with civil rights stalwarts like Senators basis of discriminatory "results." The Administra-

Presidet should be able to en d a formula the tion argued that the bill, by requiring certain elec-Presdentshold b abl toendosetion outcomes, would Impose "proportional repre-The national consensus for voting rights protec- sentation" - etlic quotas-on state and local poll-tons beled up in 1965. Then and in 1970 and 1975, tics. The Justice Department said it was not reas-Congress swept away literacy tests, poll taxes and - sured by the House bill's explicit disclaimer of anyother barriers to the ballot. And states with the such purpose. Again, Senator Dole has achieved aworst discrimination records have had to get ap- deft compromise, adding new disclaimers that offerproval from Washington before making any changes additional, reasonable reassurances.In their election rules.- Those assurances offer President Reagan a i-e-This pre-clearance provision, however, stuck in spectable way out of the hdle he has dug for himselfSouthern throats. Pressure grew for early, easy on voting rights. They alfow him to say that the"bailout." The House said no. Instead, it devised a quota issue is no longer.the drawback he thought itrealistic way to restore sovereignty to jurisdictions was. If he means what he says about a lifelong com-that could show a decade of fairness, while main- mitment to civil rights, here is a superb way, pavedtaming supervision for others. The Dole plan em- by a legislator of impeccable G.O.P. credentials, tobraces that early "bailout" concept while monitor- prove it.

- AN. INDEPENDENT NEWSPAPER

n Rght Co p o

Voing Rights Compromis'e
T HE PRESIDENT vill soon be offered ai com-

promise on the voting rights bill and with it'an
opportunity to improve his relations with the black
community, to respond to niodrates in his own
party and to assume the leadership on an important
civil rights issue. ie should take it.

Extension of the Voting Rights Act hair been the
pnmary legislative objective of civil rights ieadcrs this
year. That law, parts of which are due to expire in
August, has been extraordinarily effect ive in protect-
ing the franchise in areas where racial discrimination
had been the rule. It should be extended. The presi-
dent favors extension of the law, but his support has
been obscured in a bitter dispute over a change that
was adopted by the House when it passed the exten-
sion bill on a vote of 389 to 2-1 last October.

The House bill provides that a voting system can
be found to be discriminatory.if the effect of that

- system is to exclude minorities from the political
process. The Justice Department opposed this
provision, arguing that litigants should have to
prove that public officials intended to discriminate
when they devised the voting system. An effects
test, said department officials, would lead to racial
quotas and proportional representat ion.

No one wanted such a result, and key members
of the Senate judiciaryy Committee have been
working to amend the bill in order to meet some
of the administration's objections. Over the last
two weeks, Sens. Robert Dole and Edward Ken-
nedy and Charles MaIbias have hammered out a
compromise that is expected to be offered to the
full Judiciary (Conimit tee by Sen. Dole early this
week. More t halt a doz. members of the commit-
tee have indicated they will support this version
of the hill.
- The key changes are designed to guarantee that
plaintiffs mutst show that the totality of circumstances
-not just. the election results-prove discrimination.
Further, the new bill would provide specifically that
no group has a right to win elective police in numbers
equal to its proportion in the population.

These changes in the hill should meet any legiti-mate objections raised by the administration. They
provide assurance that civil rights groups and legis-lators ranging from liberal -to quite conservative
have made a'good-faith effort. to respond to the ad-
mlinistration's concerns, The president has every-
thing to gain by praising the compromise ant urging
prompt passage of the amended bill.



Administration of Ronald Reagan, 1981 / Nov. 6

also intends to designate David R. Jones as Voting Rights Act
Chairman.

David R. Jons is currently executive director of
development, Vanderbilt University, a position
he has held since 1976. He was executive di-
rector of the Tennessee Republican Party in
1975-76. He was administrative assistant to
Senator James L. Buckley (R-N.Y.) in 1971-74.
Mr. Jones was executive director of the Charles
Edison Memorial Youth Fund in 1968-70. Pre-
viously, he was an instructor of history in St.
Petersburg, Fla., in 1961-63, and Clearwater,
Fla., in 1960-61. He attended West Liberty
State College in West Virginia (A.B., 1960);
LM.U. (1956-57); and George Williams College
in Chicago, Ill. (19556). He is married, has
three children, and resides in Nashville Tenn.
le was born January 1, 1938, in Buffalo, N.Y.

Richard E Kavanagh is senior vice president
and manager of the Chicago Municipal Finance
Group, A.C. Becker Inc., Chicago, Ill. Previous-
ly, he was Chief of the Finance Branch, Chica-
go Region, Department of Housing and Urban
Development. In 1977 he was appointed
member, Covernor's Ad Hoc Financial Adviso-
ry Committee for Bond Offerings, State of Illi-
nois. He attended DePaul University (B.S.). lie
is married, has four children. and resides in
Naperville, BI. lie was born November 14,
1931, in Chicago, Ill.

Marilyn D. Liddicoat is vice chairman of the
Santa Cruz County Board of Supervisors, Santa
Cruz, Calif. She was first elected to the Board
in 1976. Previously, she was president of the
Santa Cruz County Board of Lducation and
was judge pro tempore of the Santa Cruz Mu-
nicipal Court. She maintained a private civil
legal practice for many years. She graduated
from the University of California (B.A.) and the
University of Southern California .D.). She is
married, has three children, and resides in
Watsonville, Calif. She was born October 24,
1931, in Los Angeles, Calif.

Kenneth R. Recher is executive director of the
Pennsylvania Higher Education Assistance
Agency, where he has served since 1964. lie
developed the first State scholarship and stu-
dent loan program in the country to be com-
pletely automated. Previously, he was coordina-
tor, Division of Testing of the Pcnnsylvania De-
partment of Public Instruction, 1961-64, and
guidance specialist, Department of Public In-
stnrction, in 1960-61. Mr. Reeher graduated
from Villanova University (B.S., 1948); West-
minster College (M.S., 1952); and Allegheny
College (LLIB., 1975). le is married, has one
child, and resides in Camp Hill, Pa. le was
born August 7, 1922, in Sharon, Pa.

Statement by the President.
November 6, 1981

Several months ago in a speech, I said
that voting was the most sacred right of
free men and women. I pledged that as
long as I am in a position to uphold the
Constitution, no barrier would ever come
between a secret ballot and the citizen's
right to cast one. Today I am reaffirming
that commitment.

For this Nation to remain true to its prin-
ciples, we cannot allow any American's vote
to be denied, diluted, or defiled. The right
to vote is the crown jewel of American lib-
erties, and we will not see its luster dimin-
ished.

To protect all our citizens, I believe the
Voting Rights Act should and must be ex-
tended. It should be extended for 10
years--either through a direct extension of
tlse act or through a modified version of the
new bill recently passed by the louse of
Representatives. At the same time, the bi-
lingual ballot provision currently in the law
should be extended so that it is concurrent
with thte other special provisions of the act.

As a matter of fairness, I believe that
States and localities which have respected
the right to vote and have fully complied
with the act should be afforded an opportu-
nity to "bail-out" from the special provi-
sions of the act. Toward that end, I will
support amendments which incorporate
reasonable "bail-out" provisions for States
and other political subdivisions.

Further, I believe that the act should
retain the "intent" test under existing law,
rather than changing to a new and untested
effectss" standard.

There are aspects of this law, then, over
which reasonable men may wish to engage
in further dialog in coming weeks. As this
dialog goes forward, however, let us do so
in a spirit of full and total commitment to
the basic rights of very citizen.

The Voting Rights Act is important to the
sense of trust many Americans place in
their Government's commitment to equal
rights. Every American must know he or
she can count on an equal chance and an
equal vote. The decision we are announcing

1223
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factors, either alone or in combination. This is as
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it should be:

as we should not require a "smoking gun" to prove a voting rights
violation, neither should we allow courts to invalidate election

systems and procedures on the basis of non-proportional results.

A "middle-ground" approach drafted along such lines will, I feel,
address both of the major concerns expressed. It is my understanding

that such an amendment will be introduced shortly by Senator

(and Senator ), and I wholeheartedly endorse his/their effort.

With calmness and in a spirit of cooperation that does not yicld to

partisanship, we must move forward with passage of an extension of

the Voting Rights Act before certain of its provisions expire in

August. I believe the compromise measure, fair to all the legitimate

concerns involved, is the right and proper course for us to follow.

I invite you to join me in supporting it and, thereby, restate our

Nation's basic commitment to protect the voting rights of all

Americans.

Sincerely,

RR
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Dear Senator :

Last November I stated my strong belief that the Voting Rights Act
should and must be extended to ensure that the most precious of
rights -- the right to vote -- is protected for all our citizens.
I felt, and still feel, that the present law's language, which has
worked well over many years and through many successful voting
rights lawsuits, should be retained. I have also expressed the
view that any extension should contain a reasonable "bailout"

provision.

My concern, reflected in testimony by the Attorney General, is with
what I consider to be an unwise change in Section 2 of the Act in
the bill passed by the House of Representatives. As presently

worded, the change could lead to guaranteed proportional representation
by allowing federal courts to restructure election procedures and
systems at all levels of government nationwide to ensure that election
results reflect the minority percentage of the total population.

Though I am confident it was not intended by the bill's sponsors,

this type of guaranteed proportional representation, if it transpired,

would run directly counter to the traditional electoral principles of
our country. Thus, I feel our resTirvations with' regard to the

proposed changes in Section 2 are both real and worthy of serious

attention.

At the same time, I understand and can sympathize with the fears of

many in the civil rights community that the burden of proof in

voting rights cases not be overly strict. When the possible denial

or dilution of any American's vote is at issue, the interests of

justice and the integrity of our system demand that the burden of
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DRAFT PRESIDENTIAL STATEMENT RE VOTING RIGHTS

Last November I stated my strong belief that the Voting Rights
Act should and must be extended to ensure that the most

precious of rights-- the right to vote-- is protected for
all our citizens. N as

the Senate Judiciary Committee begins its consideration of
legislation to accomplish this worthpageal, I want to again
stress my firm commitment to an extension of the Voting Rights
Act.

t is my understanding that a compromise amendment *4he

will soon be introduced by Senators Robert
- Dole and Dennis DeConcini that will attempt to address several

of the concer -
,- u-C!-ag ardig-feties i

This h nstration- een particularly concerne tha am a ui ies
in the ' could lead to court-ordered

restructuring of election procedures and systems at all levels

of government to ensure that election results reflect a minority

group's percentage of the total population. This type of

k guaranteed proportional representation, if it transpired, would
t, run directly contrary to the traditional electoral principles

our country. Upon review of the language in the compromise

amendment, ho ver, we feel it now contains the safegaurds and

protections



REYNOLDS I
3. Section 2 of S. 1992 could be amendE to L ify

that the White v. Regester standard should be applied in
lawsuits brought pursuant~ to Section 2. It is suggested that
this change be made in the following manner:

Sec. 2. Section 2 of the Voting Rights
Act of 1965 is amended by striking out "to deny
or abridqe" and inserting in lieu thereof "in a
manner which results in a denia) or abridgement
of" and is further amended by adding at the end
of the section the following sentences: "An
election system results in such a denial or
abridgement when used invidiously to cancel out
or minimize the voting strength of racial or
language minority groups. The fact that members
of a minority group have not been elected in
numbers equal to the group's proportion of the
population shall not, in and of itself, constitute
a violation of this section." */

Much of the testimony which has been presented to Congress
by the proponents has criticized the Mobile standard as
being significantly more difficult to satisfy than the
White V. Regester standard; and the proponents have
testified that the intent of Section 2 of S. 1992 is to
legislatively adopt the White standard. Although we
have been concerned that the language of Section 2 as
proposed by S. 1992 may bring about results which reach
far beyond an adoption of the White standard, a specific
legislative adoption of the White standard would eliminate
those concerns. It would be necessary under this option
to reflect clearly in the legislative history that the
added'sentence explicitly adopts the White standard.
Politics aside, we believe that the White standard would
be acceptable to civil rights groups (in fact, it is the
standard which such groups have advocated). Of course,
hearings in the House and Senate have indicated that any
amendment to S. 1992 may receive opposition even if such
amendment furthers the design of the proponents.

*/ See White v. Regester, 412 U.S. 755, 765 (1973). The

Court further described the legal standard as follows:

To sustain [challenges to at-large, multi-
member district, or other election procedures],
it is not enough that the racial group allegedly
discriminated against has not had legislative
seats in proportion to its voting potential.
The plaintiffs' burden is to produce evidence
to support findings that the political processes
leading to nomination and election were not
equally open to participation by the group in
question - that its members had less opportunity -
than did other residents in the district to

participate in the political processes and

to elect legislators of their choice.

412 U.S. at 765-766. The en banc Court of Appeals for the

Fifth Circuit applied this legal standard in Zimmer v.

McKeithen, 4B5 F.2d 1297 (5th Cir. 1973) and in the numerous

vote dilution lawsuits which followed Zimmer.



REYNOLDS II

Strike all after the enacting clause and insert inlieu thereof the following:

SEC. 1. That this Act may be cited ~as th"VtnRights Act Amendmentsth 1981". he "Voting

SEC. 2. Section 4(a) of the Voting Rights Act of 1965is amended by:

(1) striking out "seventeen" each time it appears andinserting in lieu thereof "twenty-seven"; and

(2) striking out "ten" each time it appears and insertingin lieu thereof "seventeen".

SEC. 3. Section 2 of the Voting Rights Act of 1965 isamended by -

(1) inserting "(a)" after "2.", and

(2) by adding at the end thereof a new subsection asfollows:

"(b) This section is violated whenever such votingqualification or prerequisite to voting, or standard, practice,or procedure is used invidiously to cancel out or minimizethe voting strength of any group protected by subsection (a).Such a violation is established by proof sufficient tosupport findings that the political processes leading tonomination and election in the State or political subdivisionare not equally open to participation by members of theprotected group. The fact that candidates supported by anysuch group have not been elected in numbers equal to thegroup's proportion of the population shall not, in and ofitself, constitute a violation of this section."

SEC. 4. Section 203(b) of the Voting Rights Act of1965 is amended by striking out "August 6, 1985" and insertingin lieu thereof "August 6, 1992".

- - f.~. 1
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SECTION-BY-SECTION SUMMARY OF COMPROMISE AMENDMENT DOLE

The compromise. amendment would amend Section 2 of the Voting

Rights Act by dividing it into three new subsections, 
as

follows:

Subsection (a) (1) would retain the existing .language of Section 2

which prohibits a state or political subdivision from im-

posing or applying any voting practice or procedure "to

deny or abridge the right of any citizne to -vote on account

of race, color, etc. As interpreted by the Supreme

Court in Mobile, this language prohibits bnly intentional

discrimination.

Subsection (a)(2) would retain the-language of the.House

amendment to Section 2 which prohibits a state or political

subdivision from imposing or applying any voting practice

or procedure "in a manner which results in a denial 
or

abridgement of the .right-..to vote on account of race, color,

etc.

Subsection (b) wouId define how a violation of the "results"

standard in subsection (a) (2) is proved. The language. is

taken directly out of the White v Regester decision- and 
it

makes clear that the issue to be decided is access to 
the

political process, not elec.tion.results. 
It also includes

a strengthend disclaimer conerning the proportional 
represen-

tation issue. Specifically, it'provides that'the extent to

which members of a protected class have been elected to

office is one circumstance to be considered under the

results test, but that nothing in the section should 
be

construed to require proportional representation.

The compromise amendment is consistent with the 
Administration's

compromise in the sense that it focuses 'on the 'case of White

v Regester as articulating an appropriate standard 
to be

used in Section 2,.cases. It differs from the Adminstration's

proposal in that. it makes clear that the White standard.

is a "results" standard, in the sense that 
proof of dis-

criminatory purpose is not required.
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Section 2 is amended to read as follows:

Section 2

(a) No voting qualification or prerequisite to voting

or standard, practice or procedure shall be, imposed or

applied by any State or political subdivis-ion (1) to

deny or abridge the right of any citizen of the United

.States to vote .on account of race or color, or in con-

travention of the guarantees set forth in section 4 (f) (2);

or (2) in a manner which results' in a-denial or abridgement

of the right of any citizen of the United States to

vote 'on account of race or' color, or in contravention of

the guarantees set forth in section 4(f)(2), as provided

in subsection (b).

(b) A violation of subsection (a) (2), is established if,

based on the totality of circumstances, it is shown that

such voting qualification or prerequisite to voting or

standard, practice, or procedure,: has been imposed or ap-

plied in such a manner that the political processes leading

to nomination or election in the state or political sub-

division are not equally open to 'participation by members

of a class of citizens' protected by subsection (a): that

its members have less opportunity than other members of

the electorate to. participate in the political process

and to elect representatives of their choice. The extent

to which members of a -protected class have been elected

to office in the State or political subdivision is one

"circumstance" which may be considered, provided that

nothing in this section shall be construed to require that



members of a protected class must be elected in numbers
equal to their proportion in the population.
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VOTING RIGHTS ACT MEETING -- April 26, 1982

Attached are the options regarding Section 2 of the Voting RightsAct which have been considered or proposed at some point in thecurrent debate. The original "factors test" compromise proposedby Dole has been excluded from this list because it is unacceptableto both sides and is no longer supported by its author.

The options are:

1. Current Law: This includes an intent test and preserves the
Mobile standard. This option will not be supported by Dole
or Heflin, could probably garner only 7 votes in committee, and
would certainly lose on the Senate floor. We have indicated we
will compromise in committee, thus moving away from this option.
We could return to it if efforts to work out an acceptable com-
promise fail, though prospects would be slim.

2. House Bill: This includes an effects test that would overturn
the Mobile standard. The House Bill could lead to proportional
representation, and we have so testified. This passed the House
by an overwhelming margin, and has 65 co-sponsors in the Senate.
We have stated that we could only accept it if the effects test
is altered.

3. Reynolds I: This would add only one sentence to House Bill that
would preclude proportional representation. Use of word "invid-
iously" implies an intent factor even though "results" language
is still present. Conservatives would have problems with the
latter and moderates might object to the former. Advantage is
simplicity and fact it accomplishes our key objective.

4. Reynolds II: Maintains intent language of current law and adds
a subsection that modifies the Mobile standard by using language
from White v. Regester. We maintain this places the burden of
proof where it was before Mobile, though the civil rights coali-
tion argues that lack of change in the intent language will be
viewed by the courts as an endorsement of the Mobile standard.
Reynolds II is being represented as our current position in
committee. If it is to succeed it must be supported by Heflin
and Dole (and, through them, DeConcini) while maintaining con-
servative support.

5. Dole: This was forwarded to us yesterday by Senator Dole with
a request for our views by c.o.b. today. The Dole Compromise
uses both results and intent language as a violation standard,
then adds a section that attempts to make clear the "results"
portion is to be interpreted consistent with White. It also
has a prohibition on proportional representation. The Justice
Department feels that Dole's compromise is inferior to Reynolds
II; there are also indications that it would not be supported
by conservatives on the committee.



CURRENT LAW & HOUSE BILL (in
brackets andVitalics)

Section 2 of the Votinq Richts Act

(House amendments indicated in
italics and brackets)

e- -

TITLE I-VOTING RIGHTS

(Sr.c. 2/No voting qualifiction or prerequisite to voting, or stand-
ard,pactice, or perucdure shall be imposed or applied by any State
or political subdivision [to deny or nhridge] in a manner which results
in a denial or abridgement of the right of any citizen of the United
States to vote on account of race or color, or in contravention of the
guarantees set forth in section 4(f) (2). The fact that members of a
minority group have not been elected in numbers equal to the group's
proportion of the population shall not, in and of itself, constitute a
violation of this section.

StC. 4.' (a) To a ire that the right of citi ns of the United States
to vote is not denied o abridged on aecoun f rnce or color, no citizen
shall be denied the righ o vote in any Fe eral, State, or local election
because of his failure to c nply with njy test or device in any State
with respect to which the <erninat' ns have been made under the
first two sentences of subsectt (b or in any political subdivision
with respect to which such dete ritions have been made as a sepa-
rate unit, unless the United Stn District Cout. for the District of
Columbia in an action for a cln tory judgment brought by such
Stato or subdivision gains the Un d States has determined that
no such test or device has 'en used du ' ig the [seventeen] nineteen
years preceding the fil of the action the purpose or with the

'The amendments made by rut.-ectton (a) of the first section of this Act shaul take
rect en the date of enactment of the Act.



GRASSLEY AMENDMENT TO SECTION 2 OF THE VOTING RIGHTS ACT
Sec. 2. No voting qualification or prerequisite to voting,

or standard, practice or procedure shall be imposed or applied
by any State or political subdivision in a manner which results
in a denial or abridgement of the right of any citizen of the
United States to vote on account of race or color, or in
contravention of the guarantees set forth in section 4(f) (2).
The fact that members of a minority group have not been elected
in numbers equal to the group's proportion of the population
shall not, in and of itself, constitute a violation of this
section. Provided, however, that with respect to standards,

practices or procedures not relating to access to voter

registration or the polling place, such standards, practices

or procedures shall be in violation of this section only if

imposed or applied by any State or political subdivision to deny
or abridge the right of any citizen of the United States to vote
on account of race or color, or in contravention of the

guarantees set forth in section 4 (f) (2) .

7



Sec.2(a) No voting qualification or prerequisite to voting or

standard, practice or procedure shall be imposed or applied by

any State or political subdivision in a manner which results in

a denial or abridgement of the right of any citizen of the United

States to vote on account of race or color, or in contravention

of the guarantees set forth in section 4(f)(2). In determining

whether a violation of this section has been established, the

court shall consider the totality of the circumstances surrounding

the imposition and application of such voting qualification or

prerequisite to voting or standard, practice or procedure. Nothing

in this Act shall be construed to permit a remedy effectively

requiring that candidates of any race, color or language minority

must be elected in proportion to the total number of citizens of

that.race, color or language minority in the population of a State

or political subdivision.

(b) It' shall be an affirmative defense to a claim for relief under

this section that a voting qualification or prerequisite to voting

or standard, practice or procedure was imposed and applied for a

purpose other than to deny or abridge the right of any citizen to

vote on account of race, color, or.membership in a language minority

and serves a rational governmental interest. The defendant shall

establish such defense by a preponderance of the evidence. The

court shall consider evidence that any nondiscriminatory purpose

proffered pursuant to this subsection is a pretext for a voting

qualification or prerequisite to voting or standard, practice or

procedure which denies or abridges the right of any citizen 
to vote

on account of race, color, or membership in a language minority.



Strike all after the enacting clause and insert inlieu thereof the following:

SEC. 1. That this Act may be cited ,as the "VotingRights Act Amendmnents of 1981".

SEC. 2. Section 4(a) of the Voting Rights Act of 1965is amended by:

(1) striking out "seventeen" each time it appears andinserting in lieu thereof "twenty-seven"; and

(2) striking out "ten" each time it appears and insertingin lieu thereof "sevenlteenl".

SEC. 3. Section 2 of the Voting Rights Act of 1965 isamended by -

(1) inserting "(a)" after "2. and

(2) by adding at the end thereof a new subsection asfollows:

"(b) This section is violated whenever such votingqualification or prerequisite to voting, or standard, practice,or procedure is used invidiously to cancel out or minimizethe voting strength of any group protected by subsection (a).Such a violation is established by proof sufficient tosupport findings that the political processes leading tonomination and election in the State or political subdivisionare not equally open to participation by members of theprotected group. The fact that candidates supported by anysuch group have not been elected in numbers equal to thegroup's proportion of the population shall not, in and ofitself, constitute a violation of this section."

SEC. 4. Section 203(b) of the Voting Rights Act of1965 is amended by striking out "August 6, 1985" and insertingin lieu thereof "August 6, 1992".



Explanation of Proposed Amendment

Testimony has been presented to both Houses of Congress

to the effect that dilution of the voting strength of racial

and language minority citizens resulting from the long-

standing utilization of certain voting procedures (such as at-

large or multi-member district election systems) continues to

be a serious problem. The testimony has also suggested that,

in light of the decision of the Supreme Court in City of

Mobile v. Bolden, 446 U.S. 55 (1980), it is virtually

impossible to challenge such voting procedures successfully

under the existing "intent" standard in Section 2 of the

Voting Rights Act. Notwithstanding recent court decisions

finding discriminatory "intent" on the basis of circumstantial

evidence -- most notably in the Mobile case itself on remand

from the Supreme Court -- there appears to be continuing

support for Congress to amend the language in Section 2.

The amendment to Section 2 proposed in the bill passed

by the House of Representatives, and incorporated verbatim in

S.1992, sets forth a "results" test in terms sufficiently

ambiguous to have raised serious and legitimate concerns over

its possible interpretation by the courts. In this regard,

the Administration has argued that the Section 2 "results test,"

as worded in the House bill and S.1992, could well lead to a

requirement of proportional representation. Although the proposed

amendment contains a provision that "[t]he fact that members
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of a minority group have not been elected in numbers equal to

that group's proportion of the population shall not, in and

of itself, constitute a violation," that proviso is not an

adequate protection against proportional representation since it

is framed in such narrow terms (i.e., "in and of itself") that

any other evidence, no matter how insignificant, would justify

overturning an existing electoral system.

In light of the ambiguity in the Section 2 language

that has been proposed as an amendment, and the growing

sentiment in Congress to find an acceptable modification of

the existing Section 2 language, the attached compromise, taken

verbatim from the Supreme Court decision in White v. Regester,

412 U.S. 755, (1973), is recommended.

The legal standard announced by the Supreme Court in

White v. Regester, 412 U.S. 755 (1973), has drawn considerable

support from all sides as an appropriate standard for resolving

judicial challenges to election standards, practices, or

procedures which are brought pursuant to Section 2. In White,

the Court held that election systems which "are being used

invidiously to cancel out or minimize the voting strength of

racial groups" violate the Fourteenth Amendment. 412 U.S. at

765. The Court described the legal standard as follows:

To sustain [challenges to at-large, multi-
member district, or other election procedures].
it is not enough that the racial group allegedly
discriminated against has not had legislative
seats in proportion to its voting potential.

i
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The plaintiffs' burden is to produce evidence
to support findings that the political processes
leading to nomination and election were not
equally open to participation by the group in
question -- that its members had less opportunity
than did other residents in the district to
participate in the political processes and
to elect legislators of their choice.

412 U.S. at 765-766. The en banc Court of Appeals for the

Fifth Circuit applied this legal standard in Zimmer v.

McKeithen, 485 F.2d 1297 (5th Cir. 1973), and in the numerous

vote dilution lawsuits which followed Zimmer.

While the language of the House-passed Section 2 is

totally new and therefore has not yet been addressed by any

court, much of the testimony presented to Congress by the

proponents of the House-passed bill indicates an intent to

adopt legislatively White-Zimmer as the standard to govern

the resolution of claims under Section 2. For example, on

February 11, 1982, Frank Parker, Director, Voting Rights

Project, Lawyer' Committee for Civil Rights Under Law, testifying

before the Senate Subcommittee on the Constitution, stated

that the amended Section 2

is designed to restore the pre-Mobile under-
standing of the proper legal standard . . .
The application of this standard is illus-
trated in Whitcomb v. Chavis, White v.
Register, and Zimmer v. McKeithen. Merely
a discriminatory effect measured by the
absence of minority office holders would
not be sufficient. Minority voters would
have to prove that the challenged electoral
law or practice denied minority voters equal
access to the political process.

I '
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Archibald Cox, president of Common Cause and Professor

of Law at Harvard University, testifying before the subcommittee

on February 25, asserted that under the proposed Section 2

lack of proportionality of minority officeholders would not

be enough to show a violation. The court, he contended,

would have to look at the entire situation, the total context,

to determine whether minorities were deliberately shut out

of the system. A violation would exist where minority voters

were substantially and systematically excluded from an equal

opportunity for meaningful participation in the political

process. Also, Armand Derfner, Director of the Voting Law Policy

Project of the Joint Center for Political Studies testified

on February 2, 1982, that

the amended Section 2 adopts a clear test
which cannot give rise to the fears expressed
by some witnesses and Members of the Sub-
committee. It restores the test (commonly
known as the test of White v. Regester) that
was in use for a decade before Mobile v. Bolden
dramatically changed the law.

The principle concern is that the new language in

amended Section 2 of the House bill and S.1992 is susceptible

to a broader reading than suggested by the foregoing testimony --

a reading that could well lead to a "proportional representation"

standard. In order to remedy such concerns so as to ensure that
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Section 2 will not be misread, but rather will be understood

to reach discriminatory conduct as contemplated under the

White-Zimmer standard, the provision should be clarified to

make the intent of Congress unmistakable in this regard.

The proposed clarification would add to Section 2 the

language used by the Supreme Court in White v. Regester, so

as to remove all controversy as to the governing test for

the resolution of dilution lawsuits brought pursuant to

Section 2. Consistent with legal precedents, the House

passed proviso has also been modified to focus on the electoral

success of candidates supported by a minority group rather

than members of the group itself. This proposal is set

forth in the attachment.

- l



SEOTION-BY-SECTION SUMMARY OF COMPROMISE AMENDMENT

The compromise. amendment would amend -Section 2 of the Voting
Rights Act by dividing it into three new subsections, as
follows:

Subsection (a) (1) would retain the existing.lanquage of Section 2
which prohibits a-state or political subdivision from im-
posing or applying any voting practice or procedure "to
deny or abridge the right of any citizne to vote on account
of race, color, etc. As interpreted by the Supreme
Court in Mobile, this language prohibits bnly intentional
discrimination.

Subsection (a) (2) would retain the-language of the.House
amendment to Section 2 which prohibits a state or political -
subdivision from imposing or applying any voting practice
or procedure "in a manner which results in a denial or
abridgement of the right-.to vote on account of race, color,"
etc.

Subsection (b) would define how a violation of the "results" -
standard in subsection (a) (2) is proved. The language. is
taken directly out of the White v Re ester decision- and it
makes clear that the issue to be decided is access to the
political process, not election. results. It also includes
a strengthend disclaimer conerning the proportional represen-
tation issue. Specifically, it'provides thaCthe extent to
which members of a protected class have been elected to
office is one circumstance to be considered under the
results test, but that nothing in the section should be
construed to require proportional representation.

The compromise amendment is consistent with the Administration's
compromise in the sense that it focuses 'on the case of White
v Reoester as articulating *an appropriate standard to be
used in Section 2..cases. It differs from the Adminstration's
proposal- in that. it makes clear that the White standard-
is a "results" standard, in the sense that proof of dis-
criminatory purpose is not required.

._ .'>w



TEXT OF COMPROMISE

Section 2 is amended to read as follows:

Section 2

(a) No voting qualification or prerequisite to voting

or standard, practice or procedure shall be imposed or

applied by any State or political subdivision (1) to

deny or abridge the right of any citizen of the United

States to vote.on account of race or color, or in con-

travention of the guarantees set forth in section 4 (f) (2);.

or (2) in a manner which results'in a'denial or abridgement

of the right of any citizen of the United States to

vote 'on account of race or'colof, or in contravention of

the guarantees set forth in section 4(f) (2), as provided

in subsection (b).

(b) A violation of subsection (a)'(2). is established if,

based on the totality of circumstances, it is shown that

such voting qualification or prerequisite to voting or

standard, practice, or procedure: has been imposed or ap-

plied in such a manner that the political processes leading

to nomination or election in the state or political sub-

division are not equally open to 'participation by members

of a class of citizens' protected by subsection (a): that

its members have less opportunity than other members of

the electorate to. participate in the. political process

and to elect 'representatives of their choice. The extent

to which members of a. protected class have been elected

to office in the State or political subdivision is one

"circumstance" which may be considered, provided that

nothing in this section shall be construed to require that



members of a protected class must be elected in numbers

equal to their proportion in the population.
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Analysis of Proposed Language for Section 2 of the
Voting Rights Act

The proposed bill would retain the current language of
Section 2 of the Voting Rights Act as Section 2(a), and add
an "explanatory" section 2(b). This clever piece of drafting
would probably nullify all the efforts of those who have "
struggled for a strong Voting Rights bill, because the Supreme
Court would likely construe it not as a return to a pre-Mobile
non-intent test, but as a confirmation and clarification of
the intent test, i..e., a codification of Justice Stewart's
plurality opinion in Mobile.

This paradox comes about because of the peculiar use of
White v. Recester. Whereas proponents of the "results" test
in the House-passed bill have made it crystal clear that test
means the test of White v. Regester and Zimmer v. McKeithen as
those cases were universally understood for years -- no require-
ment of. intent -- the new proposal co-opts particular :language
of White v. Reqester for the erroneous claim of Brad Reynolds
and Senator Hatch that White (and all the other pre-Mobile cases)
required purpose always.

. If this ambiguity is not eliminated, the whol e purpose of
returning to the White standard is undermined. This is why
the "results" language of the House bill must be retained, and
why out-of-context language must be avoided -- even if it is
from a good case.

The basic problem is that the language of Section .2 that
was interpreted by the Supreme Court in Mobile would remain
unchanged (i.e., it would not have the "result" phrase inserted).
It is a basic principle of statutory construction that where
language that has been construed by a court remains unchanged,
the court's interpretation is thereby ratified. In simple
terms, if the language doesn't change, the meaning stays the
samte. This principle can be modified if language is added
which clearly commands a different meaning of the language
that has been construed, but the language in the proposed
Section 2(b) does not do that at all. Rather, it simply
amplifies the sentence construed in Mobile, thus suggesting
the interpretation that Congress was simply clarifying the
confusion of the multiple opinions in Mobile by codifying the
Stewart plurality opinion.

'Equality in.a Free. Plural. Deimcrutic Society"

32nd ANNUAL MEETING e FEBRUARY 22.23, 1982 - WASHINGTON, D.C.



The fact that the added language is taken from White v. Recester,doesn't help. White vs. Reoester, of course did not require proof ofdiscriminatory intent. (Therewas no proof of di reiminatory intent in
Sthe case; courts and commentators universally viewed it as not requiringintent; and perhaps most telling, the Supreme Court Reporter did not see
any such requirement, for his headnote read "3. The District Court's orderrequiring disestablishment of the multimember districts in Dallas and BexarCounties was warranted in the light of the history of political discrimina-tion against Negroes. and Mexican-Americans residing, respectively, in thosecounties and the residual effects of such discrimination upon those groups.

Nonetheless, Justice Stewart's plurality opinion in Mobile underjudicial compulsion to reconcile new decisions with past cases, describedWhite as consistent with an intent analysis (without quite claiming thatproof of intent had been required in that case), and selected two specificsentences from White for support for this position. Those are the verysame sentences inserted in the new proposal for a Section 2(b). Therefore,by repeating language which the plurality opinion in Mobile cited to supportits "intent" holding (even though out of context), the proposed Section 2(b)would be interpreted as supporting, not changing, the "intent" requirementof Mobile. (If this language were included in the report, though, where itwould be put in context by a fuller descriptionof White, the danger couldbe minimized.)

The danger that the proposed language would- be used to support aratification of the Mobile plurality opinion is accentuated by the fact thatBrad Reynolds and Senator Hatch have continually characterized White.as an, intent" case; (Reynolds has even characterized Zimmer vs. McKeithTen as an -intent case, which no one else has ever done.) Senate testimony of BradReynolds, pp. 52, 73, 93, 113, 125 (March 1, 1982). .Their position makesthe proposed amendment even more dangerous, because of another settled
doctrine of statutory construction: generally, only the explanations .of abill's supporters count, while the views of opponents are discounted for avariety of sound reasons. If the proposed bill were adopted with the supportof Brad Reynolds. and Senator Hatch, their explanations of it -- which would
quite likely characterize it.in purpose-terms -- could count as much in.
setting the meaning of Section 2 as the views of the supporters of theHouse-passed bill, or even more, since with the crucial language in
Section 2(a) unchanged from current law, the language would be theirs and
and not_ ours_.

In short, this language could well simply codify the "intent" require-metn of Justice Stewart's opinion in Mobile.

(Significantly, this language does not include the words "designedly'or otherwise," which were in Fortson v. Dorsey, Burns v. Richardson, andWhitcomb v. Chavis, all of which were cited approvingly in White v. Regester).



SUMMARY ON COMPROMISE AMENDMENT

Background

As you are aware, the most controversial provision of the House-
passed Voting Rights Act bill concerns a proposed change in Section 2.
Section 2 contains a general prohibition against discriminatory voting
practices. It is permanent legislation and applies nationwide. In
the 1980 case of Mobile v Bolden, the Supreme Court held that Section 2
prohibits only intentional discrimination. The House bill would amend
Section 2 to prohibit any voting practice having a discriminatory "result".

Much of the intent/results controversy has evolved around whether the
Mobile case changed the law. Prior to Mobile, the courts used an
"aggregate of factors" or "totality of circumstances" test in voting
rights cases. The leading cases articulating this standard are the Supreme
Court case of White v Regester, and the Fifth Circuit opinion of Zimmer v
McKeithen. According to Zimmer and White, the standard to be applied
was whether, based on an "aggregate of factors" the "political processes ...
were not equally open to the members of the minority group in question".
And the "factors" looked at by the courts in this line of cases included
indicia of intentional discrimination, as well as the "result" of the
challenged voting practice.

Proponents of the "result" standard in Section 2 have argued that the
White/Zimmer "aggregate of factors" test was a "results" test, which the
subsequent Mobile case drastically changed. Thus they have argued that
by placing a results standard in Section 2, the courts will return to use
of the White/Zimmer test. Intent advocates, on the other hand, have
pointed to language in the Mobile decision indicating thatWhite was
essentially an "intent" case. Thus they hqve ,aded Thet/the White/Zimmer
approach was simply an articulation of vario's objective "factors" which
could be relied upon to circumstantially prove discriminatory intent.

Key Provisions of the Compromise Amendment

Because neither side of the intent/results controversy has expressed
disagreement with the pre-Mobile case law, we have simply codified that
case law in our compromise amendment. Specifically, the compromise would
add a new subsection to Section 2 explicitly stating that a violation of
that section is established when, based on an "aggregate of factors", it
is shown that the "political processes leading to nomination and election
are not equally open to participation by a minority group". The subsection
then provides a nonexclusive list of factors to be considered by the courts,
the same'factors articulated in White and Zimmer. These factors are:

1. Whether there is a history of official voting discrimination
in the jurisdiction;

2. Whether elected officials are unresponsive to the needs of the
minority group;



3. Whether there is a tenuous policy underlying-the juris-
dictions' use of the challenged voting practice;

4. The extent to which the jurisdiction uses large election
districts, majority vote requirements, anti-single shot
provisions, or other practices which enhance the opportunity
for discrimination;

5. Whether members of the minority group have been denied
access to the process of slating candidates;

6. Whether voting in the jurisdiction is racially polarized;

7. Whether the minority group suffers from the effects of
invidious discrimination in such areas as education,
economics, employments, health, and politics; and

8. The extent to which members of minority groups have been
elected to office, but with the caveat that the subsection
does not require proportional representation.

The Compromise Amendmcnt is Neither an Intent Test nor a Results Test

In our opinion, the pre-Mobile case law, and thus our compromise amendment
codifying this case law, represents neither an "intent" standard nor a
"results" approach. Nowhere in the pre-Mobile case law did the courts
state that a plaintiff must prove that the challenged voting practice
was motivated by an intent to discriminate. But similarly nowhere did
the courts state that they were applying a "results" test. Rather, the
touchstone of these cases, and of our compromise amendment, is whether
certain key factors have coalesced to deny members of a particular
minority group access to the political process. Neither election
results, nor proof of discriminatory purpose is determinative. Access
is the key.

Politically, we think the compromise will be attractive. The civil rights
groups have repeatedly stated that a return to the pre-Mobile case law is
all they want, and in drafting the amendment, we have made every effort
not to deviate from the case law. Further, the amendment carefully

1 Under the traditional "effects" or "results" test applied, for instance,
under Title VII of the Civil Rights Act of 1964, the focus of inquiry is
whether statistically, the challenged practice has had a disparate impact
on a particular minority group. The pre-Mobile courts consistently empha-
sized that such statistical disparities, i.e., in the voting context, the
lack of proporational representation, was not determinative, but rather
only one factor, among meny, to be considered.

FW_ " . Tom--



avoids any possible interpretation that it could require proportionalrepresentation, or that it would impose an "effects" test similar tothat employed under Title VII. The first sentence makes clear, as didthe White and Zimmer opinions, that the issue to be decided is equalaccess to the political process, and that this determination is to bebased on an aggregate of factors, not simply election results. Similarly,the extent to which minorities have been elected to office is listed asonly one factor to be considered, and it is accompanied by an expressdisclaimer that the subsection does not mandate proporatioa repre-sentation.

SB:pab



Section 2 of the Voting Riohts Act

(House amendments indicated in
italics and brackets)

TITLE I-VOTING RIGHTS

SEC. No voting qualification or prerequisite to voting, or stand-
aSL ctice, or procedure shall be imposed or applied by nny State
or po itical subdivision [to deny or abridge] in a manner which results
in a denial or abridgement of the right of any citizen of the United
States to vote on account of race or color, or in contravention of the
guarantees set forth in section 4(f) (2). The fact that members of a
minority group have not been elected in numbers equal to the group's
proportion of the population shall not, in and of itself, constitute a
violation of this section.

Src. 4. (a) To a ure that. the right of citi ns of the United States
to vote is not denied o abridged on accoun f race or color, no citizen
shall be denied the righ o vote in any Fe ernl, State, or local election
beeauso of his failure to c nply with a test or device in any State
with respect to which the ennint ns have been mndo under the
first two sentences of snbsecti .(b or in any political subdivision
with respect to which such dete ' tiins have been made as a sepa-
rato unit, unless the United Stn . District Court for the District of
Columbia in an action for n 'clam story judgment brought by such
State or subdivision against the Um d States has determined that
no such test or device has en used du 'ig the [seventeen] nineteen
years preceding the fili r of the action the purpose or with the

'The amendments made bkr aut-ction (a) or the first .etion of thin Act shaul tale
effect on the date of enaclment of the Art



A)

p aa

Y..

0
w r

0

v,

'0

rt

fD

rt

N

0

o

,T
ti

ti

t

M

Q
s

to

N

'1"

i

ti
.



v

Gas
O

co

i



O

m
I.

E'E

no% N

. . V

LhO

" U
, G ~

U,n

al

C i

* -%h [g &g
, ,o. C o.

o ,

, a .

m"

o0

p' r

F -- Z

"' O
g-0i~'

R.
o

W
to

63s
co

w8 3

e w

104-

< c
cl o : .

- c.

w*' w p 3

H" 5to

uno

6 m .. R

F AW

o '1

'm'p

e ~s
(DO



- ORRIN G. HATCH cowMrymha
UTAH1 JUDICIARY

411 Itsu BPOIW L xAT: Orrest Ek sas ILADOR AND HUMAN

411 n R. cr . (201AT 114-S, LI 
RLSOURCC3

T 1C'~ tT 1411'rLifeb ,fcafcz Z.cnrafe SMALL AUSINESS

' 14sf brtg 1-000 -481430 0UDG~r

(UTAH Te 'aLo) WASHINGTON. D.C. 20510 orrICE or TECHNOtoGY

March I5 1982 ASSESSMENT

Dear Colleague:

With hearings recently completed on the Voting Rights Act in
the Subcommittee on the Constitution which I chair, I would
like to take the liberty of summarizing the key issue that
has emerged in the debate. That is the issue of whether or
not to change the standard for identifying 15th Amendment
violations from an "intent" to a "results" standard.

While there have been significant differences of opinion
among witnesses on the merits of these standards, I be-
lieve that there has been virtually total agreement that
the issue is a highly significant one. Personally, I be-
lieve that the issue involves one of the most substantial
constitutional issues to come before Congress in many years.
In effect, the issue is: How is Congress going to define
the concepts of "civil rights" and discrimination"?

Section 2 of the Voting Rights Act codifies the 15th Amend-
ment to the Constitution and applies to the entire country--
The 15th Amendment to the Constitution forbids public
policies which deny or abridge voting rights "on account"
of race or color. Section 2 has always been one of the
least controversial provisions of the Voting Rights Act
because it codified that principle. Application of the
15th Amendment (and section 2), of course, is not limited
to those jurisdictions "covered" by the Voting Rights Act;
they apply to the entire country.

Section 2 and the 15th Amendment have always required some
showing of intentional or purposeful discrimination in order

to establish a violation-- The Supreme Court stated in the

1980 case of Mobile v. Bolden that no decision of the Court

had ever "questioned the necessity of showing purposeful
discrimination in order to show a 15th Amendment violation.

Similarly, they noted that the 14th Amendment's Equal Pro-

tection Clause has always required that claims of racial

discrimination "must ultimately be traced to a racially
discriminatory purpose." There is no Supreme Court deci-

sion under either the 15th Amendment or Section 2 that

has ever allowed discrimination to be proved by an "effects"

or "results" standard.



It is unconstitutional for Concress to overturn a constitutional
interpretation of the Supreme Court by simple statute-- TheSupreme Court having interpreted the parameters of the 15thAmendment in Mobile, Congress lacks authority to enact legis-lation (presumably under the authority of the 15th Amendment)that interprets the amendment in a different manner. This isprecisely the constitutional controversy involved in effortsby some in Congress to overturn the Roe v. Wade abortion ddci-sion by simple statute.

The is the per standard for identifying
civil rights violations-- The 15th Amendment prohibits denialor abridgement of voting rights "on account of" race or color.
This has always been interpreted to mean "because of" race or
color. As the Supreme Court observed in a 1977 decision, "A
law neutral on its face and serving ends otherwise within the
power of government to pursue is not invalid simply because
it may affect a greater proportion of one race than another."
Washington v. Davis. The "intent" standard reflects what
has always been the understanding of discrimination-- the
wrongful treatment of an individual "because of" or "on
account of" his or her race or skin color.

The "results" standard is a radically different standard for -r:
identifying discrimination-- The "results" standard would
sharply alter the traditional conception of discrimination
by focusing primarily upon the results of an allegedly dis-
criminatory action rather than upon the processes leading
up to that action. It would radically transform the goal
of the Voting Rights Act from equal access to the electoral
process into equal outcome in that process.

The "results" test would establish a standard of proportio
nal representation by race as the standard for identifying
discrimination-- The only logical impact of the new "results"
test will be to establish proportional representation by race
as the standard for identifying racial discrimination (see
Attachment). There is no other possible meaning to the
concept of discriminatory "results". The new standard is
premised upon the idea that racial disparities between popu-
lation and representation are invariably explained by dis-
crimination.

The so-called proportional representation disclaimer in sec-CC
tion 2 is a smokescreen-- The disclaimer language states that
evidence of the lack of proportional representation shall not
"in and of itself" establish a violation. This is extremely
misleading. What this means is that lack of proportional rep-
resentation plus one additional scintilla of evidence will
establish a violation. What would constitute an additional
scintilla? Among such factors, referred to in the House re-
port and elsewhere, are the existence of an at-large election
system, re-registration laws, evidence of racially polarized
voting, majority vote requirements, anti-single shot vote re-



quirements, impediments to independent candidacies, disparities
in registration rates among racial groups, a history of dis-
crimination, a history of lack of proportional representation,
the past existence of dual school systems, a history of English-
only ballots, evidence of maldistribution of services in racially-
identifiable neighborhoods, staggered election terms, residency
requirements, numbers of minority election personnel, etc. etc.

The theory of the "results" test is that each of these so-
called "objective factors of discrimination" explains the lack
of proportional representation. Virtually any community in the
country lacking proportional representation is going to have one
or more of these factors which would complete a violation. In
addition, any further electoral or voting procedure or law that
could be arguably considered a "barrier" to minority voting par-
ticipation, e.g. purging non-voters off of registration lists
periodically, could serve as the basis for the additional scin-
tilla of evidence required by the so-called disclaimer provision.

The major target of proponents of the "results" test is the at-
large system of election 'throughout the country-- More than
12,000 jurisdictions throughout the country have adopted at-
large systems of elections. These are opposed by some in the
civil rights community because they do not maximize the possi-
bility of proportional representation. If the "results" test
is approved in section 2, any community with an at-large system
of election (lacking proportional representation for minority
groups) will be in severe jeopardy. The at-large system of
election, both in the North and the South, is the major target
of the civil rights community through the revised section 2
(although by no means the only target).

The -"results" test will ensure that Federal courts will become
far more deeply involved in dismantling local governmental
structures which do not maximize the possibilities of pro-
proportional representation by race-- As the Supreme Court
observed in Mobile, "The dissenting opinion ("results" test)
would discard~fixed principles in favor of a judicial inven-
tiveness that would go far toward making this Court a super-
legislature." In the Mobile decision itself, the Court re-
versed an order by the lower court requiring the dismantling
of the local structure of government in Mobile (at-large system)
despite a failure to prove purposeful discrimination and des-

pite clear evidence that the at-large system in Mobile served

important, non-racially related purposes.

The "results" test would substitute the rule of an individual

judge for a rule of law-- Perhaps the most serious defect of

the "results" test is that it completely undermines a clear

rule of law fixed by the "intent" test and substitutes a new

rule that cannot possibly offer the slightest bit of guidance

to a community as far as how to conduct its affairs, short of

assuring proportional representation by race. There is ab-

solutely no guidance beyond this standard as far as what

voting and election laws and procedures are permissible and

what are not.



The "intent" test is not impossible to prove and it does not re-
quire mind-reading or 'smoking guns' of evidence-- It is inter-esting that the claim should be made that "intent" is impossibleto prove when it has always been the standard for constitutional
civil rights violations, e.g. equal protection clause, schoolbusing, 13th Amendment, 14th Amendment, 15th Amendment. It isalso interesting when it is recognized that "intent" is proven
every day of the week in criminal trials, without the need forexpress confessions or 'smoking guns'. Indeed, it is even moredifficult to prove in criminal cases because it must be proven
there "beyond a reasonable doubt" rather than simply "by a pre-
ponderance of the evidence" as in civil rights cases. Intent
has always been proven, not solely through circumstantial evi-
dence, but through circumstantial evidence as well, i.e. through
the totality of the circumstances. As the Supreme Court observed
in 1978, "Determining whether invidious discriminatory purpose
was a motivating factor demands a sensitive inquiry into such
circumstantial and direct evidence as may be available." Arling-
ton Heights v. Metropolitan Authority. Major voting rights
cases have been won by plaintiffs under the "intent" standard
before and after Mobile.

I am aware that there is a great deal of political pressure
upon Members of this body to support the House version of the
Voting Rights Act without changes. I would respectfully sug-
gest, however, that if this measure becomes law, most of the
Members of this body will have communities that will become
the target of litigation by so-called "public interest" law
firms. I have prepared some information on a few of these
communities which will vulnerable under the proposed amend-
ments to the Act and will be glad to share this information
with any interested Members or their staff.

It is rare that an issue comes along of the constitutional
and practical significance of the proposed changes to the
Voting Rights Act. I would ask each of you, whether or not
you have already joined as a co-sponsor of this measure, to
consider these issues very carefully. They are not simple
issues but they are of critical importance.

Please do not hesitate to contact me or Mr. Stephen Markman
of my Judiciary Committee staff (x48191) if we can be of fur-
ther assistance to you in explaining the significance of
these (or any other) changes in the Voting Rights Act.

Sin rely,

Orrin G. Hatch
United States Senate

------------------ ~- -~___ - __



AMENDMENT NO. -- -----------------. E. ------ Calendar No.

Purpose: --

IN THE SENATE OF THE UNITED STATES- -_--- Cong., ------- Ses.

S. 1992-------------------------

H.R. -_--_-- .____-_-_-_(or Treaty.

(title)--To amend the Voting Rights Act of 1965 to extend the effect
(tte)----------- ------------------------------------------

of certain p~rov s -arnd for other purposes.__

------------------------------------ ----------------------------------------

--------------------------------

( ) Referred to the Committee on------

and ordered to beprinted

( ) Ordered to lie on the table and to be printed

INTENDED to be proposed by Mr. DOLE

Viz

1

2

3

4

5

6

7

8

9
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11

12

13

14

15

16

17

18

19

20

21

22

Strike all after the enacting clause and insert in lieu thereof

the following:

SEC. 1. That this Act may be cited as the "Voting Rights Act

Amendments of 1981".

SEC. 2. Section 4 (a) of the Voting Rights Act of 1965 is amended

by:

(1) striking out "seventeen" each time it appears and inserting

in lieu thereof "twenty-seven"; and

(2) striking out "ten" each time it appears and inserting in lieu

thereof "seventeen".

Section 2 of the Voting Rights Act of 1965 is amended by -

(1) inserting "(a)" after "2.", and

(2) by adding at the end thereof a new subsection as follows:

"(b)(1) A.violation of this section is established when, based on an

aggregate of factors, it is shown that such voting qualification or pre-

requisite to voting, or standard, practice, or procedure has been imposed

or applied in such a manner that the political processes leading to nomination

and election'in the state or political subdivision are not equally open to

participation by a minority group protected by subsection (a). "Factors"

to be considered by the court in determining whether a violation has been

established shall include, but not be limited to:

(A) Whether there is a history of official discrimination in the State

or political subdivision which touched the right of the members of the

minority group to register, vote, or otherwise participate in the



S. 1992, Amendment to
By MR. DOLE
Page 2

1 democratic process;

2 (B) Whether there is alack of responsiveness on the part of elected
4 officials in the state or political subdivision to the needs of the members4 of the minority group;

5 (C) Whether there is a tenuous policy underlying the state's or
6 political subdivision's use of such voting qualification or prerequisite to7 voting, or standard, practice, or procedure;

8 (D) The extent to which the state or political subdivision uses or
9 has used large election districts, majority vote reugirements, anti-single

10 shot provisions, or other voting practices or procedures which may enhance
11 the opportunity for discrimination against the minority group;
12 (E) Whether the members of the minority group in the state or political13 subdivision have been denied access to the process of slating candidates;
14 (F) Whether voting in the elections of the state or political sub-
15 division is racially polarized;

16 (G) Whether the members of the minority group in the state or political
17 subdivision suffer from the effects of invidious discrimination in such
18 areas as education, employment, economics, health, and politics; and
19 (H) The extent to which members of the minority group have been,
20 elected to office in the state or political subdivision, provided that,
21 nothing in this subsection shall be construed to require that members
22 of the minority group must be elected in numbers equal to their propor-
23 tion in the population."

24

25 SEc. 4. Section 203(b) of the Voting Rights Act of 1965 is amended
26 by striking out "August 6, 1985" and inserting in lieu thereof "August 6,
27 1992".

28

29

30
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