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Reagan Backs
Modified Plan
On Rights Bill

By ERNEST HOLSENDOLPH
Speda toTbe New Ytklues

WASHINGTON, Nov. 12- President
Reagan told a group of black reporters
today that be continued to support an ex-
tension of the Voting Rights Act of 1965,
but "with a couple of modifications."

The President said his Administration.
was "doing just what the civil rights
groups insisted we do" by endorsing a.
10-year extension of the law, which has
been credited with increasing the num-
ber of voters who are members of mi-
nority groups and contributing to the
election of hundreds of black and His-
panic officials. Key provisions of the law
arescheduled to expire next August.

However, Attorney General William
French Smith and Edwin Meese 3d,
counselorto the President, said they hadsome concerns about a bill passed by the
House on Oct. 5 that incorporates a
standard favored by civil rights lobby-,ists. Under.this provision, people who ;
file civil lawsuits alleging a denial of
voting rights are required to prove onlythat a voting law or regulation produces
a discriminatory effect, not that dis-
crimination is intentional.

They also said they preferred a bill
that would make it easier for states and
other political subdivisions to end their
obligation to submit all proposed
changes in local election laws to the
Federal Government for approval, or
preclearancee."

'Ball-Out Provisions' Favored
"'ITh President favors fair and realis-

tic ball-out provisions," Mr. Smith said,
but he added that a House requirement
that a community demonstrate "con-
stnrctive efforts" to build minority
voter participation seemed vague and
likely tostir interminable litigation.

"Nobody knows what 'constructive ef-
forts' mean," hesaid.

The provision to which he referred
would allow states and communities to
be released from the preclearance re-
quirement if they can prove that they
have fully complied with the Voting
Rights Act for 10 years and have made
"constructive efforts" to increase vot-
ing by members of minority groups.

The points were made in a brief up-
pearance by Mr. Reagan, who read a
statement, and in a two-hour luncheon
briefing by Administration officials for
11 black reporters.

The point of the meeting, press offi-
cers said, was to establish "better mla-
tions" with the black press and blacks in
general.

SportsMonday
Monday in The New York Timses



When is an endorsement not an en- /-* . os uls there is blatant violationdorsement? The answer is: when *i*tin g f cing res s thentatPresident Reagan backs extension of of voting rights, such as the one that
the Voting Rights Act of 1965. moved a Federal court to suspend City

The President's "endorsement" of Council elections in New York City be-extending the act, which expires in V ot cause they discrimiinated against ni-1982, was qualified with backing for V nrity-groupvot-s
amendments that would weaken the Perhaps more serious is the Presi-act- * dent's support for using intent-to-dis-In the process, the President missed c criminate as the test of whether thean opportunity to strengthens image L Governnent should act to protect vot-amongtblacks. ing rights. 'he House bill uses the "ef.

Minority-group members' anger at fects" standard: Changes in electionthe Reagan Administration's disas- By Vernon E. Jordan Jr. laws and procedures can be chal-trous economic Program could have longedd if they have a discriminatory,
been countered, at least to some small being minor amendments, those. negative effect on minorities.
degree, by a stmng, forthright state- ages would seriously undermine Intent to discriminate is impossible
ment endorsing the version of the Vot- the effectiveness of the Voting Rights to prove, local officials don't walpa-ing Rights Act extension that has al- Act. per their offices with memos about
ready been passed by the House of The first change would be to further how to strict minority-group mem-
Representatives. b liberalize the "bailout provisions" bers'accesstothepollingbooth.

The President's move was not only a through which states and local govern- Discriminatory effects, however,
political mistake that will make it meats covered by the law could escape are clear tall. They can be measured,even harder for his party to attract mi Justice Department oversight of their nd judged. A redistricting plan that

nrity-group voters, but also it was a electoral operations. Such govern- ipes out black representation in a
disservice tothe conservatism he sym ments now need "pre-clearance" by state legislature could be spotted and
bolites. True conservatism seeks to the Justice Department for any pm- dealt with for what it is - a discrimi-
"conserve" the best of the past. It ven- posed changes in their election laws or natory change in election laws that de-
crates constitutional rights, individual procedms. prices minorities of their votingfreedom, and protection of civil rights Many people agree with the Presi- th e i tfrom Government abuse. Therefore dent that a bailout for jurisdictions But it the standard is intent to dis-the Voting Rights Act, with strng en' that have not violated voting rights for people whe rius w olted toforcement provisions that do not per- a period of time is "a matter of fair- people whose rights wem violated to
mit local governments to escape their ness." But to me, it is an escape hatch try to prove that the change was delib-
responsibilities, is in essence a deeply that virtually invites local power elites erately made to deprive black voters
conservative law. It has the support of to lie low for long enough to get out bf representationssibe evidence would
many citizens and legislators who from under Federal converage. Even bevirtuallyrmpossibletoassemble.
proudly label themselves "conserva- with the law as it stands, abuses occur. So the Prsident's endorsement of
tive." Introducing a "reasonable bailout" the Voting Rights Act is a sham. Itob-

Superficially, the President's en. feature just asks for trouble, svtngh letter but ot the spirit of
dorsement of extending the act for 10 The pre-clearance procedure is sim- mak.te coming b attl Mo th vlyears fits that tradition. He spoke of ple and reasonable; to dat, mom than mog-rights extension in the Senatevoting as a "sacred right" and of reaf- 800 requested clumges in local laws muc hardertownfirming his commitment to voting- have been routinely approved. Hardly muchbardertowin.rights protection, burdensome, as its foes argue, it does Vernon E. Jordan Jr., president of theHowever, the President then went on not warrant a bailout amendment The Notional Urban League since f972, tsto say that he supports two changes in Justice Department and the courts are leaving ne9t men72 to go ,to privatethe bill passed by the House. Far from not likely to come down on local offs- towprctmce o
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INTENT v. RESULT

### The Voting Rights Act debate will focus upon a proposed change
in the Act that involves one of the most important constitutional
issues to come before Congress in many years. Involved in this
debate are fundamental issues involving the nature of American
representative democracy, federalism, civil rights, and the sepa-
ration of powers. The following are questions and answers per-
taining to this proposed change. It is not a simple issue. ###

WHAT IS THE MAJOR ISSUE INVOLVED IN THE PRESENT VOTING RIGHTS
ACT DEBATE?

The most controversial issue is whether or not to change the
standard in section 2 by which violations of voting rights are
identified from the present "intent" standard to a "results"
standard. There is virtually no opposition to extending the
provisions of the Act or maintaining intact the basic protec-
tions and guarantees of the Act.

WHO IS PROPOSING TO CHANGE THE SECTION 2 STANDARD?

Although the popular perception of the issue involved in the
Voting Rights Act debate is whether or not civil rights advo-
cates are going to be able to preserve the present Voting
Rights Act, the section 2 issue involves a major change in
the law proposed by some in the civil rights community. No
one is urging any retrenchment of existing protections in the
Voting Rights Act. The issue rather is whether or not ex-
panded notions of civil rights will be incorporated into the
law.

WHAT IS SECTION 2?

Section 2 is the statutory codification of the 15th Amendment
to the Constitution. The 15th Amendment provides that the
right of citizens to vote shall not be denied or abridged
on account of race or color. There has been virtually no
debate over section 2 in the past because of its non-
controversial objectives.

DOES SECTION 2 APPLY ONLY TO 'COVERED' JURISDICTIONS?

No. Because it is a codification of the 15th Amendment, it
applies to all jurisdictions across the country, whether or
not they are a 'covered' jurisdiction that is required to
"pre-clear" changes in voting laws and procedures with the
Justice Deoartment under section 5 of the Act.



WHAT IS THE RELATIONSHIP BETWEEN SECTION 2 AND SECTION 5?
Virtually none. Section 5 requires jurisdictions with a historyof discrimination to "pre-clear" all proposed changes in theirvoting laws and procedures with the Justice Department. Section2 restates the 15th Amendment and applies to all jurisdictions;it is not limited either, as is section 5, to changes in votingLaws or procedures.

WHAT IS THE PRESENT LAW WITH RESPECT TO SECTION 2?

The law with respect to the standard for identifying section 2(or 15th Amendment) violations has always been an "intent"standard. As the Supreme Court reaffirmed in a decision in1980, "That Amendment prohibits only purposefully discrimi-natory denial or abridgement by government of the freedom tovote on account of race or color." Mobile v. Bolden 446U.S. 55.

DID THE MOBILE CASE ENACT ANY CHANGES IN EXISTING LAW?

No. The language in both the 15th Amendment and section 2proscribes the denial of voting rights "on account of" raceor color. This has always been interpreted to require pur-poseful discrimination. Indeed, there is no other kind ofdiscrimination as the term has traditioiilly been under-stood. Until the Mobile case, it was simply not at issuethat the 15th Amendment and section 2 required some demon-stration of discriminatory purpose. There is no decisionof the Court either prior to or since Mobile that has everrequired anything other than an "intent" standard for the15th Amendment or section 2.

WHAT IS THE STANDARD FOR THE 14TH AMENDMENT'S EQUAL PROTEC-TION CLAUSE?

The "intent" standard has always applied to the 14th Amend-ment as well.. In Arlington Heights v. Metropolitan Authority,
the Supreme Court stated, Proof of a racially discriminatoryintent or purpose is required to show a violation of theequal protection clause of the 14th Amendment." 429 U.S.253 (1977). This has been reiterated in a number of otherdecisions, Washington v. Davis 426 U.S. 229 (1976); Massa-chusetts v. Feeney 442 U.S. 256 (1979). In addition, theCourt has always been careful to emphasize the distinction
between de facto and de jure discrimination in the area ofschool busing. Only de jure (or purposeful) discrimination
has ever been a basis for school busing orders. Keyes v.Denver 413 U.S. 189 (1973).
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DO YOU MEAN THAT THE ACTUAL IMPACT OR EFFECTS OF AN ACTIONUPON MINORITY GROUPS CAN BE CONSIDERED UNDER THE "INTENT"TEST?

Yes. Unlike a "results" or "effects"-oriented test, however,it is not dispositive of a voting rights violation in and ofitself, and it cannot effectively shift burdens of proof inand of itself. It is simply evidence of whatever force itcommunicates to the fact-finder.

WHAT PRECISELY IS THE "INTENT" STANDARD?

The "intent" standard simply requires that a judicial fact-finder evaluate all the evidence available to itself on thebasis of whether or not ot demonstrates some intent or pur-pose or motivation on the part of the defendant individualor community to act in a discriminatory manner. It is thetraditional test for identifying discrimination.

DOES IT REQUIRE EXPRESS CONFESSIONS OF INTENT TO DISCRIMI-NATE?

No more than a criminal trial requires express confessionsof guilt. It simply requires that a judge or jury be ableto conclude on the basis of all the evidence available toit, including circumstantial' evidence of whatever kind,that some discriminatory intent or purpose existed on thepart of the defendant.

THEN. IT DOES'NOT REQUIRE "MIND-READING" AS SOME OPPONENTS
OF THE "INTENT" STANDARD HAVE SUGGESTED?

Absolutely not. "Intent" is proven without "mind-reading"thousands times every day of the week in criminal andcivil trials across the country. Indeed, in criminal trialsthe existence of intent must be proven "beyond a reasonabledoubt". In the civil rights area, the normal test is thatintent be proven merely "by a preponderance of the evidence".

WHAT KIND OF EVIDENCE CAN BE USED TO DEMONSTRATE "INTENT"?

Again, literally any kind of evidence can be used to satisfythis requirement. As the Supreme Court noted in the ArlingtonHeights case, "Determining whether invidious discriminatorypurpose .was "a motivating factor demands a sensitive inquiryinto such circumstantial and direct evidence as may be avail-.able.. 429U.S.. 253 ..266. Among the specific considerationstht it mentions are the historical background of an action,the sequence of events leading to a decision, the existenceof departures from normal procedures, legislative history,the impact of a decision upon minority groups, etc.

. _

-

-.



WHY ARE SOME PROPOSING TO SUBSTITUTE A NEW "RESULTS" TEST IN
SECTION 2?

Ostensibly, it is argued that voting rights violations are more
difficult to prove under an "intent" standard than they would be
under a "results" standard.

HOW IMPORTANT SHOULD THAT CONSIDERATION BE?

Completely apart from the fact that the Voting Rights Act has
been an effective tool for combatting voting discrimination
under the present standard, it is debatable whether or not
an appropriate standard should be fashioned on the basis of
what facilitates successful prosecutions. Elimination of the
"beyond a reasonable doubt" standard in criminal cases, for
example, would certainly facilitate convictions. We have
chosen not to adopt it because there are competing values,
e.g. fairness and due process.

WHAT IS WRONG WITH THE "RESULTS" STANDARD?

First of all, it is totally unclear what the "results" stan-
dard is supposed to represent. It is a standard totally un-
known to present law. To the extent that its legislative
history is relevant, and to the extent that it is designed
to be similar to an "effects" test, the main objection is
that it would establish as a standard for identifying sec-
tion 2 violations a "proportional representation by race"
standard.

WHAT IS MEANT BY "PROPORTIONAL REPRESENTATION BY RACE"?

The "proportional representation by race" standard is one
that evaluates electoral actions on the basis of whether or
not they contribute to representation in a State legislature
or a City Council or a County Commission or a School Board
for racial and ethnic groups in proportion to their exis-
tence in the: population.

WHAT IS WRONG WITH "PROPORTIONAL REPRESENTATION BY RACE"?

It is a concept totally inconsistent with the traditional no-

tion of American representative government wherein elected
officials represent individual citizens not racial or ethnic

groups or blocs. In addition, as the Court observed in Mobile,
the Constitution "does not require proportional representation

as an imperative of political organization.

COMPARE THEN THE "INTENT" AND THE "RESULTS" TESTS?

The "intent" test allows courts to consider the totality of

evidence surrounding an alleged discriminatory action and

then requires such evidence to be evaluated on the basis of



whether or not it evinces some purpose or motivation to dis-
criminate. The "results" test, however, would focus analysis
upon whether or not minority groups were represented propor-
tionately or whether or not some change in voting law or pro-
cedure would contribute toward that result.

WHAT DOES THE TERM "DISCRIMINATORY RESULTS" MEAN?

It. means nothing more than is meant by the concept of racial
balance or racial quotas. Under the "results" standard, actions
would be judged, pure and simple, on color-conscious grounds.
This is totally at odds with everything that the Constitution
has been directed towards since the Reconstruction Amendments,
Brown V. Board of Education, and the Civil Rights Act of 1964,
The term "discriminatory results" is Orwellian in the sense
that it radically transforms the concept of discrimination
from-aprocess or a means into an end or a result.

ISN '.:T HE "PROPORTIONAL REPRESENTATION BY RACE" DESCRIPTION
AN EXREME. DESCRIPTION? . - -

Yes, but the "results" test is an extreme test. It is based
upon justice Thurgood Marshall's dissent in the Mobile case
whiclh:as described by the Court as follows: "The theory .of-
this dissenting opinion.., appears to be that every 'political
group' or at least every such group that is in the minority
has a.federal constitutional right to elect candidates in
proportion to its numbers." The House Report, in discussing

- the proposed new "results" test, admits that proof of the
absence of. proportional representation "would be highly
relevant"

BUT DOESN'T .THE PROPOSED NEW SECTION 2 LANGUAGE EXPRESSLY
STArE;'THAT PROPORTIONAL REPRESENTATION IS NOT ITS- OBJECTIVE?.

There .is, in fact, a disclaimer provision of sorts, It is
" clevea3r but it.is -a smokescreen. ..It -states, "The afact:tbaht

bs ofa minority group have -not been elected ir. imbers
equal to the group's proportion of the population shall not,
in and of itself, constitute a violation of this section."

WHY IS THIS LANGUAGE A "SMOKESCREEN"?

The key, of course, is the "in and of itself" language. In
Mobile, Justice Marshall sought to deflect the "proportional
representation by race" description of his "results" theory
with a similar disclaimer. Consider the response of the
Court, "The dissenting opinion seeks to disclaim this de-
scription of its theory by suggesting that a claim of vote
dilution may require, in addition to proof of electoral de-
feat, some evidence of 'historical and social factors' indi-
cating that the group in question is without political in-
fluence. Putting to the side the evident fact that these
gauzy sociological considerations have no constitutional
basis, it remains far from certain that they could, in



any principled manner, .exclude the claims of any discrete groupthat happens for whatever reason, to elect fewer of its candi-dates than arithmetic indicates that it might. Indeed, theputative limits are bound to prove illusory if the express pur-pose informing their application would be, as the dissentassumes, to redress the 'inequitable distribution of politicalinfluence' ."

EXPLAIN FURTHER?

In short, the point is that there will always be an additionaliota of evidence to satisfy the "in and of itself" language.This. is particular true since there is no standard by whichto judge any evidence except for the "results" standard.

- WHAT ADDITIONAL .EVIDENCE, ALONG"WITH .EVIDENCE OF THE LACK OFPROPORTIONAL REPRESENTATION, WOULD SUFFICE TO COMPLETE ASECTION 2 VIOLATION UNDER THE "RESULTS" TEST?

Among the additional bits of "objective" evidence to whichthe House Report refers are a "history of discrimination",
"racially polarity voting". (sic), at--large elections, majo-rity vote requirements, prohibitions on single-shot voting,and numbered posts. Among other factors that have been'considered relevant by the Justice Department's Civil RightsDivision in the past in evaluating submissions by "covered"
jurisdictions under section 5 of the Voting Rights Act aredisparate racial registration figures, history of English-
only ballots, maldistribution of services in racially defi-
nable neighborhoods, staggered electoral terms, municipal
elections which "dilute" minority voting strength, the
existence of dual school systems in the past, impediments
to third party voting, residency requirements, redistricting
plans which fail to "maximize" minority influence, numbers
of minority registration officials, re-registration or
registration purging requirements, economic costs associ-
ated with registration, etc., etc.

THESE FACTORS HAVE BEEN USED BEFORE?

Yes. In virtually every case, they have been used by the
Justice Department (or by the courts) to determine the exis-
tence of discrimination in "covered" jurisdictions. It is
a matter of one's imagination to come up with additional
factors that could be used by creative or innovative courts
or bureaucrats to satisfy the "objective" factor requirement
of the "results" test (in addition to the absence of pro-
portional representation). Bear in mind again that the pur-
pose or motivation behind such voting devices or arrangements
would be irrelevant.



SUMMARIZE AGAIN THE SIGNIFICANCE OF THESE "OBJECTIVE" FACTORS?

The significance is simple-- where there is a State legislatureor a City Council or a County Commission or a School Board whichdoes not reflect racial proportions within the relevant population,that jurisdiction will be vulnerable to prosecution under section2. It is virtually inconceivable that the "in and of itself"language will not be satisfied by one or more "objective" factorsexisting in nearly any jurisdiction in the country. The exis-tence of these factors, in conjunction with the absence of pro-portional representation, would represent an automatic triggerin evidencing a section 2 violation. As the Mobile court, thedisclaimer is "illusory".

BUT WOULDN'T YOU LOOK TO THE TOTALITY OF THE CIRCUMSTANCES?

Even if you did, there would be no judicial standard other thanproportional representation. The notion of looking to thetotality of circumstances is meaningful only in the contextof some larger state-of-mind standard, such as 'intent. II. isa meaningless notion in the context of a result-oriented stan-dard. After surveying the evidence under'the present standard,the courts ask themselves,, "Does this evidence raise an infer-ence of intent?" Under the proposed new standard, given theabsence of proportional representation and the existence ofsome "objective" factor, a prima facie case has been estab-lished. There is no need for further inquires by the court.

WHERE WOULD THE BURDEN OF PROOF LIE UNDER THE "RESULTS" TEST?

Given the absence of proportional representation and the exis-tence of some "objective" factor, the effective burden ofproof would be upon the defendant community. Indeed, it isunclear what kind of evidence, if any, would suffice toovercome such evidence. In Mobile, for example, the absence -of discriminatory purpose and the existence of legitimate,
non-discriminatory reasons for the at-large system of muni-
cipal. elections was not considered ,relevant--evidence byeither the plaintiffs -or the lower Fedeai2 courts. - -

PUTTING ASIDE THE ABSTRACT PRINCIPLE FOR THE MOMENT, WHAT ISTHE MAJOR OBJECTIVE OF THOSE ATTEMPTING TO OVER-RULE MOBILE
AND SUBSTITUTE A "RESULTS" TEST IN SECTION 2?

The immediate purpose is to allow a direct assault upon the
majority of municipalities in the country which have adopted
at-large elections for city councils and county commissions.
This was the precise issue in Mobile, as a matter of fact.
Proponents of the "results" test argue that at-large elections
tend to discriminate against minorities who would be more
capable of electing "their" representatives to office on a
district or ward voting system. In Mobile, the' Court re-
fused to order the disestablishment of the at-large muni-
cipal form of government adopted by the city.



DO AT-LARGE SYSTEMS OF VOTING DISCRIMINATE AGAINST MINORITIES?

Completely apart from the fact that at-large voting for muni-cipal governments was instituted by many communities in the910's and 1920's in response to unusual instances of corrup-tion within ward systems of government, there is absolutelyno evidence that at-large voting tends to discriminate againstminorities. That is, unless the premise is adopted that onlyblacks can. represent blacks, only whites can represent whites,and onlyflispanics can represent .Hispanics. Indeed, manypolitical'scientists believe that the creation of black wardsor Hispanic wards, by tending to create political "ghettoes"minimize the influence of minorities. It is highly debatablethat black influence, for example, is enhanced by the creationof a single 90% black ward (that may elect a black person)than by three 30% black wards (that may all elect white per- .sons)..

* WHAT- ESE IS WRONG WITS THE PROPOSITION THAT AT-LARGE ELECTIONSARE -.CONSTITUTIONALLY,.INVALID?

Firsts it turns -the traditional objective of the Voting RightsAct-- equal access to the electoral process-- on its head. Asthe..Court. said in Mobile, "this right to equal participation in.the electoral process 'does .not pibtect .any political group,however defined, from electo'ral":defeat." Second, it encou-rages political isolation among minority groups; rather thanhaving to enter into electoral coalitions in order to electcandidates favorable to their interests, ward-only elections
tend to .allow minorities the more: comfortable, but less ulti-mately influential, state of affairs of safe, raciallyidentifiable.districts. Third,. it;tends to place a pre.mium upon minorities remaining geographically segregated.
To the extent that integration occurs, ward-only voting
would tend.not to. result in proportional representation.
T miifuize again by referring td mobile, "political groups-

- do:to"t ha'ean independent constitutional .claim to repre-
sentation ;" - ''

.)
'WHAT WOULD~ BE THE IMPACT OF A CONSTITUTIONAL OR STATUTORY
RULE PROSCRIBING AT-LARGE MUNICIPAL ELECTIONS?

The impact would be profound. In Mobile, the plaintiffs
sought 'to strike down the entire form of municipal govern-
ment adopted by the city on the basis of the at--large form
of city council election. The Court stated, "Despite re-
peated attacks upon multi-member' (at-large) legislative
districts, the Court 'has consistently held that they are -
not unconstitutional." If Mobile were over-ruled, the
at-large electoral structures of the more than 2/3 of
the 18,000+ municipalities in the country that have
adopted this form of government, would be placed in
serious jeopardy.



WHAT WILL BE THE IMPACT OF THE "RESULTS" TEST UPON RE-DISTRICTINGAND RE-APPORTIONENT?ONRDITCIG

Re-districting and re-apportionment actions will also be judgedon the basis of the proportional representation criterion. TheNew York Times, for example, in describing New York City's re-districting difficulties recently stated, "Lawyers for some ofthose who brought suit against the Council. under the VotingRightsAct pointed out that statistics. do not guarantee theelection of minority group members. "It's twelve districts -on paper, but'at best it may be ten, maybe only nine, saidCesar A. Perales, general counsel to the Puerto Rican LegalDefense,.Fund." Minority groups alone will be largely immuneto political or ideological gerrymandering on the grounds of"vote dilution".

WHAT IS "VOTE DILUTION"?

The concept of. "vote dilution" is one that hasbeen respsiblefor transforming. other provisions .of .the Voting RightAct;(esp.- section .5) from.those designed simply to ns e laccsbyminorities to the registration and:voting Piocesse into thoseconcerned with electoral outcome and electora'l'su'cess aswell.The right to register and vote has been significantly.tans-formed--.in recent years into the right to cast an "eff'ecive"vote and the right of racial.. and ethnic groups notto havetheir collective vote "diluted". The concept of "vote'dilution"in the section 5 context is separate from the section 2 issue,except that this concept is likely to be borrowed by the courtsin.implementing the new "results" test should.it be adopted insection 2. -See .Thernstrom, "The Odd Evolution of the VotingRights Act", 55 The Public Interest 49.

ARE THERE ANY OTHER CONSTITUTIONAL ISSUES INVOLVED WITH SECTION 2?

Since section 2 is-the statutory .expression of.the 15th Amendment,and since both provisions have been interpreted by the Court inMobile. t. require .some evidence of. intentional--discrimination -.there .is a major constitutional question whether 'or not 'Cdngresscan alter this by simple statute. Similar constitutional issuesare involved in pending efforts by Congress to overturn the Roev. Wade by defining "person" for purposes of the 14th Amendment.Beyond the question of conflict with a Supreme Court decision;there is the constitutional question whether or not Congresspossesses the authority to establish a standard for section 2violations in excess of its 15th Amendment authority.

WHO CAN INITIATE ACTIONS UNDER SECTION 2?

In addition to prosecution by the Justice Department, section 2would permit private causes of action against communities. Indi-viduals or so-called 'public interest' litigators could bring
such actions.



WHAT IS THE POSITION OF THE ADMINISTRATION ON THE SECTION 2 ISSUE?

The Administration and the Justice Department are strongly on
record as favoring retention of the intent standard in section 2.
President Reagan has expressed his concern that the "results"
standard may lead to the establishment of racial quotas in the
electoral process. Press Conference, December 17, 1981.

SUMMARIZE THE SECTION 2 ISSUE?

The debate over whether or not to overturn the Supreme Court's
decision in Mobile v. Bolden, and establish a "results" test
for the present "intent" test in the Voting Rights Act, is
probably the single most important constitutional issue that
will be considered by the 97th Congress. Involved in this
controversy:are fundamental issues involving the nature of
American representative democracy, federalism, civil rights,
and the relationship between the branches of the national
government. -
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, D.C. 20503

JUN 2 3 1982

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill H.R. 3112 - The Voting Rights Act Amendments of 1982.Sponsor - Rep. Rodino (D) N.J. and 80 others A

Last Day for Action

Purpose

To amend and extend the Voting Rights Act of 1965.
Agency Recommendations

Office of Management and Budget Approval
Department of Justice Approval(Inrormally)

Discussion

The Voting Rights Act's enforcement section expires August 6, 1982. The- enrolled bill extends that provision and amends and extends several others.
This enrolled bill amends the Act by (1) extending for 25 years -- until 2007-- the requirement that the jurisdictions covered receive' clearance from theAttorney General for voting law or procedures changes; (2) permittingindividual jurisdictions able to meet new standards to bail out of the Act'spreclearance coverage; (3) allowing courts to consider election results as afactor in determining if voting discrimination has occurred; (4) extendingminority language assistance provisions until 1992; and 5ingassistance for voters who are blind, disabled or illiterat permitting voting

On November 6, 1981, you reaffirmed your commitment to the right to vote bystating your support for a direct extension of the Voting Rights Act for 10years, or for a modified version of the House passed bill. The enrolledbill, which is the compromise version developed by the Senate JudiciaryCommittee and for which you stated support on May 3, 1982, modifies the Houselanguage to make election results one of a series of factors to be consideredby courts in deciding voting discrimination cases.

------------------- - -----
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Background

The Voting Rights Act was enacted to protect the rights of racial minorities
in the exercise of their citizen voting privileges in all Federal, State and

- local elections. Essentially, the 1965 Act ensured black Americans the right
to vote in Federal, State and local elections, a right generally denied since
the late 19th century, by (1) defining tests or devices that operated to
eliminate black voter participation, (2) suspending for five years all .
discriminatory tests and devices in jurisdictions that had them on November
1, 1964, and in which less than 50% of the voting age population was
registered to vote, (3) authorizing the Attorney General to appoint Federal
examiners and election observers for jurisdictions automatically covered by
the Act, (4) requiring all changes in election laws and practices in covered
jurisdictions to be approved by the Attorney General, and (5) providing that
pockets of election discrimination outside the South could be brought within
the coverage of the Act.

The 1970 extension of the Act extended the automatic coverage provisions of
the Act for an additional five years to States with prohibited tests or
devices on November 1, 1968, and less than 50% of their voting age population
registered to vote. States that had been covered by the 1965 Act were
covered for the additional five years.

- In 1975, ten years after the original Act had become law and during which
period the Attorney General had reversed numerous attempts to institute
* prohibited laws, practices or procedures, Congress extended Federal coverage
;provisions for seven years -- until August 6, 1982. The automatic coverage
provision was also extended to States or political subdivisions that were
found to have discriminated against language minorities on November 1, 1972.
The Act was expanded to prohibit providing registration and/or voting
materials only in English when the potential voting population included a
substantial language minority population (defined to include Asian Americans,
American Indians, Alaska natives and those of Spanish heritage). The 1975
amendments also made permanent the ban on literacy tests or other similar
devices.

1982 Amendments

The enrolled bill has several provisions that were the center of the debate
surrounding the extension of the Voting Rights Act.

As proposed by the House, Section 2 of the Voting Rights Act, the provision
allowing private voting rights suits, would have been amended to allow
election results to be used as a basis for deciding whether the election
procedures resulted in the denial or abridgement of the right to vote. The
Senate compromise, which is contained in the enrolled bill, allows election
results to be considered as one factor in deciding if election law violations
have occurred. In this connection, H.R. 3112 stipulates that there is no
right of protected classes (minority groups) to have members elected in
numbers equal to their proportion of the population.
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The enrolled bill also extends Section 5 of the Voting Rights Act, which
requires covered States to preclear changes in election law and procedures
with the Justice Department. Currently, nine States and parts of thirteen
others must get Justice's approval for changes in order to assure that they
will not result in voting discrimination. The enrolled bill extends Section
5 preclearance procedures for 25 years, until 2007.

Other key provisions of the bill:

-- create a new bail-out section to take effect in 1984; current law is
extended for two years. Thereafter, the bill allows a jurisdiction that
can meet the new bail-out provision requirements for a preceding ten
year period to attempt to bail-out (all counties in the nine covered
States must be bailed-out before the State can bail-out);

-- set standards for determining when jurisdictions have a "clean record"
of voting practices. Congress is required to reconsider the new
bail-out criteria at the end of 15 years, in order to ensure that the
criteria continue to work in a fair and effective manner;

-- extend until 1992 requirements for providing bilingual election
materials for language minorities; and

-- authorize voting .assistance for blind, disabled, and .illiterate voters.

H.R. 3112 passed the House by vote
the Senate 85-8 on June 18, 1982.
on June 23, 1982, by voice vote.

of 389-24 on October 5, 1981, and passed
The House agreed to the Senate amendments

(giged) James 
Il- FroY

Assistant Director for
Legislative Reference

Enclosures



" SECTION-3Y ACTION SUMMARY OF COMPROMISE AMENDMENT ) '

The com ro ise. amendment would amend Section 2 of the Voting

Rights Act by dividing it into three new subsections, as
follows-

Subsection (a) (1) would retain .the existing ,language of Section 2

which prohibits a-state or political subdivision from im-

posing or applying any voting practice or procedure "to

deny or abridge the right of any citizne to vote on account

of race, color, etc. As interpreted by the Supreme -
Court in Mobile, this language prohibits"'only intentional .
discrimination. -

Subsection (a) (2) would retain the-language of the .House

amendment to Section 2 which prohibits a state or political

subdivision from imposing or applying any voting practice

or procedure "in. a manner which results in a denial or

abridgement of the .right-.to vote on account of race, color,
etc.

Subsection (b) would define how a violation of the "results" -

standard in subsection (') (2) is proved. The language. is

taken directly out of the 'White v Regester decision- and it -

makes clear that the issue to be decided is access to the

political process, not election results. It also. includes

a strengthend disclaimer conerning the proportional represen-

tation-issue. Specifically, it'provides that'the extent to

which membetis of a protected class have been elected to

office is one circumstance to be considered under the

results test, but that nothing in the section should be

construed to require proportional representation.

The compromise amendment is consistent with the Administration's

compromise in the sense that it focuses 'on the case of White

v Regester as artiiculating'an appropriate 
standard to be

used in Section 2.cases. It differs from the Adminstration's

proposal in tha.t. it makes clear that the White standard-
is a "results" standard, in the sense that proof 

of dis-

criminatory purpose is not required..

"":..,



TEXT OF COMPROMISE

Section 2 is amended to read as follows:

Section 2 -

(a) No voting qualification or prerequisite to voting

or standard, practice or procedure shall be, imposed or

applied by any State or political subdivision (1) to

deny or abridge the right of any citizen of the United

.States to vote.on account of race or color, or in 'con-

travention of the guarantees set forth in section 4(f)(2);

or (2) in a manner which results'in a'denial or abridgement

of the right of any citizen of the United States to

vote 'on account of race or color, or in contravention of

the guarantees set forth in section 4(f)(2), as provided

- in subsection (b).

(b) A violation of subsection (a)~(2). is established if;

based on the totality of circumstances, it is shown that

such voting qualification or prerequisite to voting or

standard, practice, or procedure,:has been imposed or ap- -
plied in such a manner that the political processes leading

to nomination or election in the state or political sub-

division are not equally open to'participation by members

of a class of citizens protected by subsection (a): that

its members have less opportunity than other members of

the electorate to participate in the. political process -

and to elect representatives of their choice. The extent

to which members of a .protected class have been elected

to office in 'the State or political subdivision is one

"circumstance" which may be considered, provided that

nothing in this section shall be construed to require that

i1



members of a protected class must be elected in numbers

1 equal to their proportion in the population.
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Analysis of Proposed Language for Section 2 of the
, Voting Rights Act

The proposed bill would retain the' current language of
Section 2 of the Voting Rights Act as Section 2(a), and add
an explanatoryr" section 2(b). This clever piece of drafting
would probably nullify all the efforts of those who have
struggled for a strong Voting Rights bill, because the Supreme
Court would likely construe it not as a return to a pre-Mobile
non-intent test, but as a confirmation'and clarification of
the intent test, i..e., a codification of Justice Stewart's
plurality opinion in Mobile.

This paradox comes about because of the peculiar use of
White v. Regester. Whereas proponents of the "results" test
in the House-passed bill have made it crystal clear that test
means the test of White v. Register and Zimmer v. McKeithen as
those cases were universally understood for years -- no require-
ment of. intent -- the new proposal co-opts particular :language
of White v. Regester for the erroneous claim of Brad Reynolds
and Senator Hatch that White (and all the other pre.Mobile cases)
required purpose always.

. If this ambiguity is not eliminated, the whole purpose of
returning to the White standard is undermined. This is why
the "results" language of the House bill must be retained, and
why out-of-context language must be avoided -- even if it is
from a good case.

The basic problem is that the language of Section 2 tha.t
was interpreted by the Supreme Court in Mobile would remain
unchanged (i.e., it would not have the "result" phrase insez-ted).
It is a basic principle of statutory construction that where
language that has been construed by a court remains unchanged,
the court's interpretation is thereby ratified. In simple
terms, if the language doesn't change, the meaning stays the
same. This principle can be modified if language is added.
which clearly commands a different meaning of the language
that has been construed, but the language-in the proposed
Section 2(b) does not do that at all. Rather, it simply
amplifies the sentence construed in Mobile, thus suggesting.

.the interpretation that Congress was simply clarifying the
confusion of the multiple opinions in Mobile by codifying the
.Stewart plurality opinion.

'' "Equality In.a Free. Plurol. Democratic Society"

32nd ANNUAL MEETING - FEBRUARY 22.23, 1982 - WASHINGTON, D.C.

Leadership Confeirenceon Cii Riht



The fact that the added language is taken from White v. Regester,.doesn't help. White vs. Re ester, of course did not require proof ofdiscriminatory intent. (There was no proof of discriminatory intent in .the case; courts and commentators universally viewed it as-not requiring-intent; and perhaps most telling, the Supreme Court Reporter did not seeany such requirement, for his headnote read "3. The District Court's orderrequiring disestablishment of the multimember districts in Dallas and Bexar
Counties was warranted in the light of the history of political discrimina-tion against Negroes. and Mexican-Americans residing, respectively, in those "counties and the residual effects of such discrimination upon those groups.

Nonetheless, Justice Stewart's plurality opinion in Mobile, under _- judicial compulsion to reconcile new decisions with past cases, describedWhite as "consistent" with an intent analysis (without quite claiming thatproof of intent had been required in that case), and selected two specificsentences from White for support for this .position. Those are the verysame sentences inserted in the new proposal for a Section 2(b). Therefore,. by repeating language which the plurality opinion in Mobile cited to supportits "intent" holding (even though out of context), the proposed Section 2(b). would be interpreted as supporting, not changing, the "intent" requirement- of Mobile. (If this language were included in the report, though, where itwould be put in context by a fuller description-of White, the danger could.be minimized.) -

The danger that the proposed language would-be.used to support a .ratification of the Mobile plurality opinion is accentuated by the fact thatBrad Reynolds and Senator Hatch have continually characterized White.as'an"intent" case; (Reynolds has even characterized Zimmer vs. TcKeithen as an -.intent case, which no one else has ever done.) Senate testimony of BradReynolds, pp. 52, 73, 93, 113, 125 (March 1, 1982). .Their position makesthe proposed amendment even more dangerous, because of another settleddoctrine of statutory construction: generally, only the explanations .of a -bill's supporters count, while the views of opponents are discounted for avariety of sound reasons. If the proposed bill were adopted with the supportof Brad Reynolds. and Senator Hatch, their explanations of it -- which wouldquite likely characterize it-in purpose .terms -- could count as much in.setting the meaning of Section 2 as the views of the supporters of theHouse-passed bill, or even more, since with the crucial language inSection 2(a) unchanged from current law, the language would be theirs and
and not ours.

. In short, this language could well simply codify the "intent" require-metn of Justice Stewart's opinion in Mobile. -

(Significantly, this language does not include the words "designedly'or otherwise," which were in Fortson v. Dorsey, Burns v. Richardson, andWhitcomb v. Chavis, all of which were cited approvingly in White v. Regester).

t



3. Section 2 of S. 1992 could be amended to clarifythat the White v. Regester standard should be applied inlawsuits brought pursuant to Section 2. It is suggested thatthis change be made in the following manner:

Sec. 2. Section 2 of the Voting Rights
Act of 1965 is amended by striking out "to deny
or abridge" and inserting in lieu thereof "in a
manner which results in a denial or abridgement
of" and is further amended by adding at the end
of the section. the following sentences: "An
election system results in such a denial or
abridgement when used invidiously to cancel out
or minimize the voting strength of racial or

. language minority groups. The fact that members
of a minority group have not been elected in
numbers equal to the group's proportion of the
population shall not, in and of itself, constitute
a violation of this section." */

Much of the testimony which has been presented to Congressby the proponents has criticized the Mobile standard asbeing significantly more difficult to satisfy than the
White v. Regester standard; and the proponents have
testified that the intent of Section 2 of S. 1992 is tolegislatively adopt the White standard. Although.we
have been concerned that the.language of Section 2 as
proposed by S. 1992 may bring about results which reach
far beyond an adoption of the White standard, a specific
legislative adoption of the White standard would eliminate

those concerns. It would be necessary under this optionto reflect clearly in the legislative history .that the
added.sentence explicitly adopts the White standard.Politics aside, we believe that the White standard wouldbe acceptable to civil rights groups (in fact, it is thestandard which such groups have advocated). Of course,hearings in the House and Senate have indicated that any.amendment to S. 1992 may receive opposition even if suchamendment furthers the design of the proponents..

*/ See White v. Regester, 412 U.S. 755, 765 (1973). The
Court further described the legal standard as follows:

To sustain [challenges to at-large, multi-
" member district, or other election procedures],

' it is not enough that the racial group allegedly
- discriminated against has not had legislative

seats in proportion to its voting potential.
The plaintiffs' burden is to produce evidence
to support findings that the political processes
leading to nomination and- election were not
equally open to participation by the group in

' question - that its members had less opportunity
than did other residents in the district to
participate in the political processes and
to elect legislators of their choice.

412 U.S. at 765-766. The en banc Court of Appeals for the
Fifth Circuit applied this legal standard in Zimmer v.
McKeithen, 485 F.2d 1297 (5th Cir. 1973) and in the numerous
vote dilution lawsuits which followed Zimmer.

A



SECTO:-BY-SECT]ON SUM! MARY OF CO1"SPROI3 SE AMENDMENT , -

The compromise. amendment would amend Section 2 of the voting

Rights Act by dividing it into three new subsections, as

follows:

Subsection (a) (1) would retain.the existing .language of Section 2

which prohibits a-state or political subdivision from im-

pdsing or applying any voting practice 
or procedure "to

deny or abridge the right of any cit.iine 
to vote on account

of race, color, etc. As interpreted by the Supreme

Court in Mobile, this language prohibitsonly intentional .

discrimination. -

Subsection (a) (2) would retain the--language of the.House

amendment to Section 2 which prohibits a state or 
political

subdivision from imposing or applying 
any voting practice -

or procedure "in a manner which results in a denial or .-

abridgement of the right-.to vote on account 
of race, color,"

etc.

Subsection (b) would define how a violation of the "results"

standard in subsection (x) (2) is proved. The language is

taken directly out of the White v Reaester decision'and it

Makes clear that the issue-to be decided 
is access to the

political process, not election.results 
It also includes

a strengthend disclaimer conerning the proportional 
represen-

tation issue. Specifically, itprovides tha'the extent to
which members of a protected class 

have been elected to

office is one circumstance to be considered 
under the

" results test, but that nothing in the section should be"

construed to require proportional representation. 
-

- - .en with the Administr'at'ion's

The compromise amendment is consistent wihteAmnsrto'
Scomopromise in the sense that it focuses 'on the 'case of White

v Reester as articulating an appropriate standard 
to b

used in Section 2..cases. It differs from the Adminstraton's .

proposal in that. it makes clear that the White 
standard'

is a "results" standard, in 
the sense that proof of dis-

criminatory purpose is not 
required..



Section 2 is amended to read as follows:

Section 2

(a) No voting qualification or prerequisite to voting '. .

or standard, practice or procedure shall be, imposed or

applied by any State or political subdivision (1) to

deny or abridge the right of any citizen of the United

,States to vote .on account of race or color, or in con-

travention of the.guarantees set forth in section 4(f)(2);

- or (2) in a manner which results'in a'denial or abridgement -

of the right of any citizen of the United States to

vote on account of race or color, or in contravention of

the guarantees set forth in section 4(f)(2), as provided

in subsection (b).

(b) A violation of subsection (a)'(2). is established if,

based on the totality of circumstances, it is shown that

such voting qualification or prerequisite to voting or

standard, practice, or probedure,~:has been imposed or ap-

plied in such a manner that the political processes leading

to nomination or election in the state or political sub-

division are not equally open to 'participation by members -

-' of a class of citizens protected by subsection (a): that

its members have less opportunity than other members of

the electorate to. participate in the political process

and to elect representatives of their choice. * The extent

to which members of a .protected class have been elected

to office in 'the State or political subdivision is one

circumstancee" which may be considered, provided that

nothing in this section shall be construed to require that



members of a protected class must be elected in numbers

equal to their proportion in the population.
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April 23, 1982

Analysis of Proposed Language for Section 2 of the
Voting Rights ,Act

The proposed bill would retain the- current language ofSection 2 of the Voting Rights Act as Section 2(a), and addan "explanatory" section 2(b). This clever piece of draftingwould probably nullify all the efforts of those who havestruggled for a strong Voting Rights bill, because the Supreme
Court would likely construe it not as a return to a pre-Mobile
non-intent test, but as a confirmation'and clarification of
the intent test, i..e., a codification of Justice Stewart's
plurality opinion in Mobile.

This paradox comes about because of the peculiar use of
White v. Regester. Whereas proponents of the "results" test -
in the House-passed bill have made it crystal clear that test
means the test of White v. Regester and Zimmer v. McKeithen as
those cases were universally understood for years -- no require-
ment of. intent -- the new proposal co-opts particular :lanouaoe
of White 'v. Reester for the erroneous claim of Brad Reynolds
and Senator Hatch that White (and all the other pre-:Mobile cases)
required purpose always.

. If this ambiguity is not eliminated, the whole purpose of
returning to the White standard is undermined. This is why
the "results" language of the House bill must be retained, and
why out-of-context language must be avoided -- even if it is
from a good case.

a: The basic problem is that the language of Section 2 that
,n was interpreted by the Supreme Court in Mobile would remain

unchanged (i.e., it would not have the "result" phrase inserted).
n It is..a basic principle of statutory construction that where
r, language that has been construed by a court remains unchanged,
' the court's interpretation is thereby ratified. In simple
g terms, if the language doesn't change, the meaning stays the

same. This principle can be modified if language is added
n which clearly commands a different meaning of the language

that has been construed, but the language.in the proposed
R Section 2(b) does not do that at all. Rather, it simply
s amplifies the sentence construed in Mobile, thus suggesting.
" . the interpretation that Congress was simply clarifying the
. confusion of thE multiple opinions in Mobile by codifying the

. -Stewart plurality opinion.

-Equality In.o Frei Plurol. Democ'os'c Society"

32nd ANNUAL MEETING - FEBRUARY 22.23, 1982 - WASHINGTON, D.C.



The fact that the added language -is taken from White v. Reoester,doesn't help. White vs. Reoester, of course did not require proof of
discriminatory intent. (There was no proof of discriminatory intent in
the case; 'courts and commentators universally viewed it as not requiring-
intent; and perhaps most telling, the Supreme Court Reporter did not see
any such requirement, for his headnote read "3. The District Court's order
requiring disestablishment of the 'multimember districts in Dallas and 'Bexar
Counties was warranted in the light of the history of political discrimina-
tion against Negroes. and Mexican-Americans residing, respectively, in those
counties and the residual effects of such discrimination upon those groups.
Pp. 9-14."). '- .

NonetFheless, Justice Stewart's plurality opinion in Mobile, under
judicial compulsion to reconcile new decisions with past cases, described
White as "consistent" with an intent analysis (without quite claiming that
proof of intent had been required in that case), and selected two specific
sentences from White for support for this .position. Those are the very
same sentences inserted in the new proposal for a Section 2(b). Therefore,
by repeating language which the plurality opinion in Mobile cited to support
its "intent" holding (even though out of context), the proposed Section 2(b)
would be interpreted as supporting, not changing, the "intent" requirement
of Mobile. (If this language were included in the report, though, where it
would be put in context by a fuller description-of White, the danger could.
be minimized..) .

The danger that the proposed language would-be used to support a .. .
ratification of the Mobile .plurality opinion is accentuated by the fact that
Brad Reynolds and Senator Hatch have continually characterized White.as'an
"intent" case; (Reynolds has even characterized Zimmer vs. McKeithen as an -
intent case, which no one else has ever done.) Senate testimony of Brad

- Reynolds,. pp. 52, 73, 93, 113, 125 (March 1, 1982). .Their position makes
the proposed amendment even more dangerous, because of another settled
doctrine of statutory construction: generally, only the explanations .of a
bill's supporters count, while the views of opponents are discounted for a
variety of sound reasons. If the proposed bill were adopted with the support
of Brad Reynolds. and Senator Hatch, their explanations of it -- which would
quite likely characterize it-in purpose .terms -- could count as much in.
sEtting the meaning of Section 2 as the views of the supporters of the
House-passed bill, or even more, since with the crucial language in
Section 2(a) unchanged from current law, the language would be theirs and
and not ours.

In short, this language could well simply codify the "intent" require-
metn of Justice Stewart's opinion in Mobile. -

(Significantly, this language does not include the words "designedly
or otherwise," which were in Fortson v. Dorsey, Burns v. Richardson, and
Whitcomb v. Chavis, all of which were cited approvingly in White v. Register).

)



Survey of Federal Efforts to

Enforce the Voting Rights Act of 1965

As Amended

Congressman Don Edwards, Chairman of the House Subcommitteeon 
Civil

and Constitutional Rights, has requested GAO to review the Department of

Justice's enforcement of section 5 of the Voting Rights Act of 1965, as

amended, from the period 1970 to the present. Of particular interest to the

Chairman are actions by Justice to take steps to correct problems identified

in GAO's February 7, 1978, report "Voting Rights Act--Enforcement Needs

Strengthening 'GGD-78-19) (e.g., developing a mechanism to (1) monitor the

nonsubmission of voting changes, (2) determine whether "objected to" changes

have been implemented, (3) monitor requests by Justice for additional infor-

mation from a "submitting jurisdiction" and request for resubmission).

Changes in Practices in Handling Section 5 Cases

The Chairman wants an assessment, by GAO, of whether there have been

any changes over the years (1970 to present) in Justice's practices and

procedures in evaluating "section 5" changes; particularly in cases where

no objection was interposed. There is a concern, about the possibility that

Justice personnel outside the Civil Rights Division congressional or

other executive branch persons may have sought to influence the Civ
4 1

Rights Division or departmental decisions regarding Voting 'Rights Act

cases.

Standards Governing Review of Annexations

and Redistrictings

* Of particular interest are changes in Justice policies, procedures,

and/or practices involving "annexations and redistrictings;" 
and whether

such changes are a reflection of changes in standards due to "changing

legal standards" or a change in philosophy or interpretation 
by Civil

Rights Division or other department personnel (i.e., 
given section 5's

intent or effect standards have there been instances where failure 
to

find for inte'rit has resulted in a departmental decision not to object).

Case Preparation

Also, has the department applied different practices in working 
up

voting rights cases? Is there any evidence to support this contention

(e.g., Voting Rights section personnel prepare different 
letters, with

supporting arguments to justify both an objection 
or no objection to a

voting rights submission and submit both to the AAG Civil Bights for

his decision?)

Withdrawal of Obections

Finally, the Chairman wants GAO to do an analysis of Justice policies

and procedures concerning "withdrawl 
of objections.



--Does Justice have regulations and internal procedures governing
this process?

--Are there instances where such regulations/procedures havg not
been complied with?

--Is the "withdrawal objection" process initiated by the requesting
jurisdiction or by Justice on its own?

-- Is there any pattern or policy one may infer as to how soon after
the objection has been interposed the request for withdrawal must
be made?

-- What are the bases for withdrawal?

-- Must the decision to withdraw be based upon a finding of changed
circumstances or have there been instances where the department's
failure to enforce the objection has been a basis for withdrawal

- of the objection?

Output

Study results will be needed in March or April 1982 by the Chairman in
conducting authorization hearings for the Department of Justice (Civil
Rights Division).

--A final report will be issued later in 1982 which will be used by
the subcommittee as part of its oversight on legislation to extend
the Voting Rights Act or to curtail its use.

2
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Alternatives for Amendments to S. 1992

This memorandum is written to set out various optionsfor amending S. 1992 (the House-passed extension and amendmentof the Voting Rights Act), so as to alter the bill's proposed
amendment to Section 2 of the Act. S. 1992 proposes:

Sec. 2. Section 2 of the Voting
Rights Act of 1965 is amended by striking
out "to deny or abridge" and inserting
in lieu thereof "in a manner which results
in a denial or abridgement of" and is further
amended by adding at the end of the section
the following sentence: "The fact that
members of a minority group have not been
elected in numbers equal to the group's
proportion of the population shall not, in
and of itself, constitute a violation of
this section."

The primary concern which has been expressed regarding this
provision is that it will' lead to a requirement of proportional
representation. Set out below are six options for amending
S. 1992 so as to alleviate the concerns regarding a require-
ment of proportional representation.

1. As we have previously proposed to the subcommittee,
- Section 2 of S. 1992 could be dropped, thereby restoring the

current language of Section 2. This change would continue
the intent- test as defined in the Mobile decision and would
eliminate concerns regarding a requirement of proportional
representation. On the other hand, there presently appear
to be a number of Congressmen who believe that the Mobile
standard is unclear or that it is unnecessarily difficult
and therefore not an appropriate legal standard for
resolving claims of invidiously discriminatory vote
dilution.- Our sense is that this attitude is based in
large part on a misunderstanding of Mobile and of the
many cases recognizing that "intent" may be proved by
both direct and circumstantial evidence.
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2. S. 1992 could be amended to eliminate the ambiguity
caused by the Mobile decision and at the same time specifically
retain a requirement that discriminatory purpose be established
to prove a violation. The amendment would return to the existing
language of Section 2 and make specific reference to the
Arlington Heights criteria for addressing discriminatory intent
in the following terms:

In determining whether a state or
political subdivision has violated this
provision, the court should consider both
direct and indirect evidence of discrim-
inatory intent, including but not limited
to evidence of the legislative and adminis-
trative history of the challenged action,
departures from ordinary practice, the
effects or consequences of the action, its
historical background, and the sequence of
events leading to the action.

An amendment along these lines would meet the concerns
which we have expressed but, even though it clarifies that there
is no "smoking gun requirement", it is unlikely that such
an amendment would be acceptable to the proponents of S. 1992.
The concern of the proponents is that vote dilution lawsuits
generally challenge election plans adopted long ago (e.g.,
the at-large system at issue in Mobile was adopted in 1871)
and the proponents have opposed any legal standard which would
focus the inquiry on the intent of the original legislators.
Of course, under the Mobile standard an election plan would
violate Section 2 if "maintained" for discriminatory reasons;
the argument on the other side is that the "maintenance" issue
usually involves proof of the reasons behind "inaction" (e.g.,
failure to change an at-large election system) and such a
burden of proof is comparably difficult to the "adoption"
proof. For these reasons, proponents of S. 1992 would argue
that any standard which focused on the legislators' intent
in adopting or maintaining an election system should be
rejected.

3. Section 2 of S. 1992 could be amended to clarify
that the White v. Regester standard should be applied in
lawsuits brought pursuant to Section 2. It is suggested that
this change be made in the following manner:

Sec. 2. Section 2 of the Voting Rights
Act of 1965 is amended by striking out "to deny
or abridge" and inserting in lieu thereof "in a

... ,
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manner which results in a denial or abridgement
of" and is further amended by adding at the end
of the section the following sentences: "An
election system results in such a denial orabridgement when used invidiously to cancel out
or minimize the voting strength of racial or
language minority groups. The fact that members
of a minority group have not been elected in
numbers equal to the group's proportion of the
population shall not, in and of itself, constitute
a violation of this section." */

Much of the testimony which has been presented to Congressby the proponents has criticized the Mobile standard asbeing significantly more difficult to satisfy than the
White v. Regester standard; and the proponents have
testified that the intent of Section 2 of S. 1992 is tolegislatively adopt the White standard. Although we
have been concerned that the language of Section 2 as
proposed by S. 1992 may bring about results which reach
far beyond an adoption of the White standard, a specific
legislative adoption of the White standard would eliminate

*/ See White v. Regester, 412 U.S. 755, 765 (1973). The
Court further described the legal standard as follows:

To sustain [challenges to at-large, multi-
member district, or other election procedures],
it is not enough that the racial group allegedly
discriminated against has not had legislative
seats in proportion to its voting potential.
The plaintiffs' burden is to produce evidence
to support findings that the political processes
leading to nomination and election were not
equally open to participation by the group in
question - that its members had less opportunity
than did other residents in the district to
participate in the political processes and
to elect legislators of their choice.

412 U.S. at 765-766. The en banc Court of Appeals for the
Fifth Circuit applied this legal standard in Zimmer v.
McKeithen, 485 F.2d 1297 (5th Cir. 1973) and in the numerous
vote dilution lawsuits which followed Zimmer.
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those concerns. It would be necessary under this optionto reflect clearly in the legislative history that theaddedPsentence explicitly adopts the White standard.Politics aside, we believe that the White standard wouldbe acceptable to civil rights groups (in fact, it is thestandard which such groups have advocated). Of course,hearings in the House and Senate have indicated that anyamendment to S. 1992 may receive Opposition even if suchamendment furthers the design of the proponents.

t n Another alternative amendment to S. 1992 isthe one that is being circulated by members of SenatorDole's staff. That amendment would alter Section 2 todefine a violation based not on election results but onequal access to the political process, and would look to"an aggregate of factors" as the standard of proof. Thisproposal reads as follows:

(b)(l) A violation of this section isestablished when, based on an aggregateof factors, it is shown that such votingqualification or prerequisite to voting,or standard, practice or procedure has beenimposed or applied in such a manner thatthe political processes leading to nan-ination and election in the state orpolitical subdivision are not equally opento participation by a minority group protectedby subsection (a). "Factors" to be con-sidered by the court in determining whether aviolation has been established shall include,but not be limited to:

(A) Whether there is a history of officialdiscrimination in the State or politicalsubdivision which touched the right of themembers of the minority group to register,
vote, or otherwise participate in the
democratic process;

(B) Whether there is a lack of respon-siveness on the part of elected officialsin the state or political subdivision tothe needs of the members of the minority group;

------- -------------- .. i -- --- ---------- ----- 1
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(C) Whether there is a tenuous policy
underlying the state's or political sub-
division's use of such voting qualif-
ication or prerequisite to voting, or
standard, practice, or procedure;

(D) The extent to which the state or
political subdivision used or has used
at-large election districts, majority vote
requirement, anti-single shot provisions,
or other voting practices or procedures
which may enhance the opportunity for
discrimination against the minority group;

(E) Whether the members of the minority
group in the state or political subdivision
have been denied access to the process
of slating candidates;

(F) Whether voting in the elections of the
state or political subdivision is racially
polarized;

(G) Whether the members of the minority
group in the state or political subdivision
suffer from the effects of invidious dis-
crimination in such areas as education,
employment, economics, health, and politics;
and

(H) The extent to which members of the
minority group have been elected to office
in the state or political subdivision,
provided that, nothing in this subsection
shall be construed to require that members
of the minority group must be elected in
numbers equal to their proportion in the
population."

The Dole amendment would return the focus of
Section 2 to "access" to the electoral process, but,
contrary to the Fifteenth Amendment, it would measure
access in terms of group rights rather than individual
rights. The thrust of the amendment is to incorporate
into the legislation most of the Zimmer factors, which is
apparently a nod in the direction of those arguing for
a departure from Mobile and a return to the pre-Mobile
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standard. On the other hand the proponents of S. 1992
will read this proposal as requiring some evidence
(albeit circumstantial) of intentional discrimination in
order to establish a violation. They will also take
exception to factor (B), which was singled out in the
Report accompanying the House bill as being an
unacceptable criterion. As a compromise, this proposal
has the virtue of pleasing nobody, and, even if accepted
in the Senate, there is every likelihood that it would
undergo drastic revision in Conference.

5. Congressman Butler unsuccessfully suggested a
compromise in the House providing that Section 2 would
not be a pure "effects" test but that the intent requirement
be satisfied by demonstrating that the discriminatory
results were "foreseeable" (i.e., a tort-type intent
test). This proposal would alter the Mobile standard,
since the plurality opinion rejected the idea that the
foreseeability of a discriminatory effect is sufficient
proof of discriminatory intent. It is unclear, however,
how this proposal would differ, in any significant degree,
from the currently proposed S. 1992 and how the proposal
would work if enacted. If an at-large election system
operates to exclude blacks from selecting candidates of
their choice to public office, few would question the
foreseeability of that result. It may be, however, that
Congress would clarify a foreseeability standard through
legislative historyand if that approach is followed a
legal standard approaching White-Zimmer may result.

6. Another suggestion is to alter the proviso of
S. 1992 which currently reads:

The fact that members of a minority
group have not been elected in numbers
equal to that group's proportion of the
population shall not, in and of itself,
constitute a violation of this section.

That proviso is designed to eliminate a requirement of
proportional representation; but the proviso has been
criticized on the grounds that it does not dispel the
the prospect of proportional representation but merely
indicates that some element of proof is required in
addition to a showing that minorities are not elected to
public office. The proviso could be strengthened by
dropping the phrase in and of itself, since that phrase
seems to place undue reliance on the failure of minority
candidates to gain election.

.eL aegrae a .:av.



The proviso might also be amended to provide that
"the fact that members of the minority group have not
elected candidates of their choice to office in numbers
equal to the group's proportion of .the population shall
not . ." The Voting Rights Act was designed to protect
the rights of voters, not candidates; and the suggested
amendment would eliminate concerns expressed at the
hearings that the present proviso suggests that minority
candidates must be elected in order for minority groups
to have effective representation. Once again, the intent
of any such amendment could be clarified through legislative
history.

Quite clearly, the preferred alternative is the first
one, but the best chance of maintaining the current
Section 2 language is through a straight extension of
the Act for ten years, rather than through an amendment
to S. 1992.

The second alternative is perhaps the most sensible,
since it serves to remove the confusion that currently
exists due to the use of vague and imprecise language.
Even with clarity to recommend it, however, it is doubtful
that this alternative can be "sold" to the proponents
of S. 1992.

The third alternative would appear to be the one
most likely to succeed. It leaves intact most of the
language of amended Section 2, which is probably important
politically. At the same time, it adds a sentence from
the White case that describes the very standard to which
the proponents of S. 1992 insist they are "returning."
In light of their endorsement of White in both the House
and Senate hearings, they will be hard pressed to disavow

- the suggested change. While the argument can still be
made that inclusion of the White standard places too
heavy a burden on the plaintiff, that contention can be
met, particularly in light of the acknowledged relationship
between White and Zimmer. If we cannot get a pure intent.
test, this change provides needed protection against the
prospect of "proportional representation."

"

t
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The fourth alternative could perhaps gain support
from a number of senators as a concept, but many different
coalitions will undoubtedly argue for their own sets of
criteria once the proposal is made to incorporate an
evidentiary rule into the statute. Even if agreement
could be reached in the Senate on the appropriate factors
to be considered in measuring liability, another round
of editorializing would likely result in Conference.
The end product would doubtless leave open the question
whether the Section 2 test depends on "intent" or "effects",
inviting an extended period of confusion and ambiguity
while the matter is decided by the courts. All indications
from the Hill, where we understand that this alternative
has now been widely circulated, are that it stands very
little (if any) chance of being accepted as a satisfactory
compromise.

As for the fifth and sixth alternatives, they are
unlikely to receive Senate endorsement, principally
because they will be read by the opposition as too great
a "retreat" from S. 1992. Any effort to change the
language in the disclaimer clause directly will likely
be interpreted as a frontal -- and intolerable -- attack
on the legislation.

: _ _. _._ __ -_ -
-
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Dear Colleague:

With hearings recently completed on the Voting Rights Act in
the Subcommittee on the Constitution which I chair, I would
like to take the liberty of summarizing the key issue that
has emerged in the debate. That is the issue of whether or
not to change the standard for identifying 15th Amendment
violations from an "intent" to a "results" standard.

While there have been significant differences of opinion
among witnesses on the merits of these standards, I be-
lieve that there has been virtually total agreement that
the issue is a highly significant one. Personally, I be-
lieve that the issue involves one of the most substantial
constitutional issues to come before Congress in many years.
In effect, the issue is: How is Congress going to define
the concepts of "civil rights" and discrimination"?

Section 2 of the Voting Rights Act codifies the 15th Amend-
ment to the Constitution and applies to the entire country--

. The 15th Amendment to the Constitution forbids public
policies which deny or abridge voting rights "on account"
of race or color. Section 2 has always been one of the
least controversial provisions of the Voting Rights Act
because it codified that principle. Application of the
15th Amendment (and section 2), of course, is not limited
to those jurisdictions "covered" by the Voting Rights Act;
they apply to the entire country.

Section 2 and the 15th Amendment have always required some
showing of intentional or purposeful discrimination in order
to establish a violation-"- The Supreme Court stated in the
1980 case of Mobile v. Bolden that no decision of the Court
had ever "questioned the necessity of showing purposeful.
discrimination in order to show a 15th Amendment violation.
Similarly, they noted that the 14th Amendment's Equal Pro-
tection Clause has always required that claims of racial
discrimination "must ultimately be traced to a racially
discriminatory purpose." There is no Supreme Court deci-
sion under either the 15th Amendment or Section 2 that
has ever allowed discrimination to be proved by an "effects"
or "results" standard.

4'



It is unconstitutional for Congress to overturn a constitutionalinterpretation of *the Supreme Court by simple statute-- TheSupreme Court having interpreted the parameters of the 15thAmendment in Mobile, Congress lacks authority to enact legis-lation (presumably under the authority of the 15th Amendment)that interprets the amendment in a different manner. This isprecisely the constitutional controversy involved in effortsby some in Congress to overturn the Roe v. Wade abortion ddci-sion by simple statute.

The "intent" standard is the proper standard for identifyingcivil rights violations-- The 15th Amendment prohibits denial-or abridgement of voting rights "on account of" race or color.This has always been interpreted to mean "because of" race orcolor. As the Supreme Court observed in a 1977 decision, "Alaw neutral on its face and serving ends otherwise within thepower of government to pursue is not invalid simply becauseit may affect a greater proportion of one race than another."Washington v. Davis. The "intent" standard reflects what
has always been the understanding of discrimination-- the
wrongful treatment of an individual "because of" or "on
account of" his or: her race or skin color.

The "results" standard is aoradically different standard forieCdentifidng discrimination-- The "results" standard would
sharply alter the traditional conception of discrimination
by focusing primarily upon the results of an allegedly dis-
criminatory action rather than upon the processes leading

- up to that action. It would radically transform the goal
of the Voting Rights Act from equal access to the electoral
process into equal o'itcome in that process.

The "results" test would establish a standard of proportio
" nal representation by race as the standard for identifying

discrimination-- The only logical impact of the new "results"
test will be to establish proportional representation by race
as the standard for identifying racial discrimination (see
Attachment). There is no other possible meaning to the
concept of discriminatory "results". The new standard is
premised upon the idea that racial disparities between popu-
lation and representation are invariably explained by dis-
crimination.

The so-called proportional representation disclaimer in sec-Z
tion 2 is a smokescreen-- The disclaimer language states that-
evidence of the lack of proportional representation shall not
"in and of itself" establish a violation. This is extremely
misleading. What this means is that lack of proportional rep-
resentation plus one additional scintilla of evidence will.
establish a violation. What would constitute an additional
scintilla? Among such factors, referred to in the House re-
port and elsewhere, are the existence of an at-large election -
system, re-registration laws, evidence of racially polarized
voting, majority vote requirements, anti-single shot vote re-



quirements, impediments to independent candidacies, disparities
in registration rates among racial groups, a history of dis-crimination, a history of lack of proportional representation,
the past existence of dual school systems, a history of English-
only ballots, evidence of maldistribution of services in racially-
identifiable neighborhoods, staggered election .terms, residencyrequirements, numbers of minority election personnel, etc. etc.

The theory of the "results" test is that each of these so-called "objective factors of discrimination" explains the lackof proportional representation. Virtually any community in the
country lacking proportional representation is going to have one
or more of these factors which would complete a violation. Inaddition, any further electoral or voting procedure or law that
could be arguably considered a "barrier" to minority voting par-
ticipation, e.g. purging non-voters off of registration lists
periodically, could serve as the basis for the additional scin-
tilla of evidence required by the so-called disclaimer provision.

The major target of proponents of the "results" test is the at-
large system of election throughout the country-- More than
12,000 jurisdictions throughout the country .have adopted at-
large systems of elections. These are opposed by some in the
civil rights community because they do not maximize the possi-
bility of proportional representation. If the "results" test
is approved in section 2, any community with an at-large system
of election (lacking proportional representation for minority
groups) will be in severe jeopardy. The at-large system of
election, both in the North and the South, is the major target
of the civil rights community through the revised section 2
(although by no means the only target).

The -"results" test will ensure that Federal courts will become
far more deeply involved in dismantling local governmental
structures- which do not maximize the possibilities of pro-
proportional representation by race-- As the Supreme Court
observed in Mobile, "The dissenting opinion ("results" test)
would discard fixed principles in favor of a judicial inven-
tiveness that would go far toward making this Court a super-
legislature." In the Mobile decision itself, the Court re-
versed an order by the lower court requiring the dismantling
of the local structure of government in Mobile (at-large system)
despite a failure to prove purposeful discrimination and des-
pite clear evidence that the at-large system in Mobile served
important, non-racially related purposes.

The "results" test would substitute the rule of an individual
judge for a rule of law-- Perhaps the most serious defect of
the "results" test is that it completely undermines a clear
rule of law fixed by the "intent" test and substitutes a new
rule that cannot possibly offer the slightest bit of guidance
to a community as far as how to conduct its affairs, short of
assuring proportional representation by race. There is ab-
solutely no guidance beyond this standard as far as what
voting and election laws and procedures are permissible and
what are not. -

2-



The "intent" test is not impossible to prove and it does not re-
quire mind-reading or ''smoking guns' of evidence-- It is inter-
esting that the claim should be made that "intent" is impossible
to prove when it has always been the standard for constitutional
civil rights violations, e.g. equal protection clause, school
busing, 13th Amendment, 14th Amendment, 15th Amendment. It is
also interesting when it is recognized that "intent" is proven
everyday of the week in criminal trials, without the need for
express confessions or 'smoking guns'. Indeed, it is even more
difficult to prove in criminal cases because it must be proven
there "beyond a reasonable doubt" rather than simply "by a pre-
ponderance of the evidence" as in civil rights cases. Intent
has always been proven, not solely through circumstantial evi-
dence, but through circumstantial evidence as well, i.e. through
the totality of the circumstances. As the Supreme Court observed
in 1978, "Determining whether invidious discriminatory purpose
was a motivating factor demands a sensitive inquiry into such
circumstantial and direct evidence as may be available." Arling-
ton Heights v. Metropolitan Authority. Major voting rights
cases have been won by plaintiffs under the "intent" standard
before and after Mobile. -

I am aware that there is a great deal of political pressure
upon Members of this body to support the House version of the
Voting Rights Act without changes. I would respectfully sug-
gest, however, that if this measure becomes law, most of the
Members of this body will have communities that will become
the target of litigation by so-called "public interest" law
firms. I have prepared some information on a few of these
communities which will vulnerable under the proposed amend-
ments to the Act and will- be glad to share this information
with any interested Members or their staff.

It is rare that an issue comes along of the constitutional
and practical significance of the proposed changes to the
Voting Rights Act. I would ask each of you, whether or not
you have already joined as a co-sponsor of this measure, to
consider these issues very carefully. They are not simple
issues but they are of critical importance.

Please do not hesitate to contact me or Mr. Stephen Markman
of my Judiciary Committee staff (x48191) if we can be of fur-
ther assistance to you in explaining the significance of
these (or any other) changes in the Voting Rights Act.

Sin rely,

Orrin G. Hatch
United States Senate
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SUMMARY ON COMPROMISE AMENDMENT

Background

As you are aware, the most controversial provision of the House-passed Voting Rights Act bill concerns a proposed change in Section 2.Section 2 contains a general prohibition against discriminatory votingpractices. It is permanent legislation and applies nationwide. Inthe 1980 case of Mobile v Bolden, the Supreme Court held that Section 2prohibits only intentional discrimination. The- House bill would amendSection 2 to prohibit any voting practice having a discriminatory "result".

Much of the intent/results controversy has evolved around whether the
Mobile case changed the law. Prior to Mobile, the courts used an
"aggregate of factors" or "totality of circumstances" test in voting
rights cases. The leading cases articulating this standard are the SupremeCourt case of White v Regester, and the Fifth Circuit opinion of Zimmer vMcKeithen. According to Zimmer and White, the standard to be applied
was whether, based on an "aggregate of factors" the "political processes ...
were not equally open to the members of the minority group in question".
And the "factors" looked at by the courts in this line of cases included
indicia of intentional discrimination, as well as the "result" of the
challenged voting practice.

Proponents of the "result" standard in Section 2 have argued that teh,
White/Zimmer "aggregate of factors" test was a "results" test, which the
subsequent Mobile case drastically changed. Thus they have argued that
by placing a results standard in Section 2, the courts will return to use
of the White/Zimmer test. Intent advocates, on the other hand, have
pointed to language in the Mobile decision indicat' g that; .White was
essentially an "intent" case. Thus they hqve . ed 'h&P the White/Zimmer
approach was simply an articulation of various objective "factors" which

. could be relied upon to circumstantially prove discriminatory intent.

Key Provisions of the Compromise Amendment

Because neither side of the intent/results controversy has expressed
disagreement with the pre-Mobile case law, we have simply codified that
case law in our compromise amendment. Specifically, the compromise would
add a new subsection to Section 2 explicitly stating that a violation of
that section is established when, based on an "aggregate of factors", it
is shown that the "political processes leading to nomination and election
are not equally open to participation by a minority group". The subsection
then provides a nonexclusive list of factors to be considered by the courts,
the same 'factors articulated in White and Zimmer. These factors are:

1. Whether there is a history of officia.i voting discrimination
in the jurisdiction;

2. Whether elected officials are unresponsive to the needs of the
minority group;

--- --



3. Whether there is a tenuous policy underlying the juris-dictions' use of the challenged voting practice;

4. The extent to which the jurisdiction uses large election
districts, majority vote requirements, anti-single shotprovisions, or other practices which enhance the opportunity
for discrimination;

5. Whether members of the minority group have been denied
access to the process of slating candidates;

6. Whether voting in the jurisdiction is racially polarized;

7. Whether the minority group suffers from the effects of
invidious discrimination in such areas as education,
economics, employments, health, and politics; and

8. The extent to which member of minority groups have been
elected to office, but with the caveat that the subsection
does not require proportional representation.

The Compromise Amendment is .Neither an Intent Test nor a Results Test

In our opinion, the pre-Mobile case law, and thus our compromise amendmentcodifying this case law, represents neither an "intent" standard nor a"results" approach. Nowhere in the pre-Mobile case law did the courtsstate that a plaintiff must prove that the challenged voting practicewas motivated by an intent to discriminate. But similarly nowhere didthe courts state that they were applying a "results" test.A Rather, thetouchstone of these cases, and of our compromise amendment, is whether
certain key factors have coalesced to deny members of a particular
minority group access to the political process. Neither election
results, nor proof of discriminatory purpose is determinative. Access
is the key.

Politically, we think the compromise will be attractive. The civil rights
groups have repeatedly stated that a return to the pre-Mobile case law is
all they want, and in drafting the amendment, we have made every effort
not to deviate from the case law. Further, the amendment carefully

1 Under the traditional "effects" or "results" test applied, for instance,
under Title VII of the Civil Rights Act of 1964, the focus of inquiry is
whether statistically, the challenged practice has had a disparate impact
on a particular minority group. The pre-Mobile courts consistently empha-
sized that such statistical disparities, i.e., in the voting context, the
lack of proporational representation, was not determinative, but rather
only one factor, among meny, to be considered.

-_--- .__ ,_._._____ __._ __-_. . - __.._ v-__ r_
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avoids any possible interpretation that it could require proportional
representation, or that it would impose an "effects" test similar to
that employed under Title VII. The first sentence makes clear, as did
the White and Zimmer opinions, that the issue to be decided is equal
access to the political process, and that this determination is to bebased on an aggregate of factors, not simply election results. Similarly,
the extent to which minorities have been elected to office is listed as
only one factor to be considered, and it is accompanied by an express
disclaimer that the subsection does not mandate proporational repre-
sentation.

SB:pab
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- Section 2 of the Voting Rights Act

- - (House amendments indicated in
italics and brackets)

TITLE I-VOTING RIGHTS

Src. No voting qualification or prerequisite to voting, or stand-
S le, or procedure.shall be imposed or applied by any State
or po itica1 subdivision [to deny or abridge] in a manner which results.n a denial or abridgement of the right of any citizen of the United
States to vote on account of race or color, or m contravention of the
guarantees set forth in section 4(f)(2). The fact that members of a
mmorsty group have not been elected im numbers equal to the group's
proportion of the population shall not, in and of itself, constitute a

. Vwlatwon of thas section. . 'V~4t Ront t

SEc. 4.' (a) To ure that the right of citi- ns of the United States
to vote is not denied o abridged on accoun f race or color, no citizen
shall be denied the righ o vote in any F l eral, State, or local election
because of his failure to ply with a test or device in any State
with respect to which the enninat' ns have been made under the
first two sentences of subsecti (b or in any political subdivision
with respect to which such dete ations have been made as a sepa-
rate unit, unless the United Sta District Court for the District of
Columbia in an action for a cla ory judgment brought by such

- Stato or subdivision again. he Urm d States has determined that
no such test or device has en used du ' g the [seventeen] nineteen

yars preceding the fil of the action the purpose or with the
Sthe amendments tondo by rubretlon (a) of the fIt aeetloo of thi, Aet shatl take

rcfet 00 the date of enactment of the AeL.
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AMENDMENT NO. - Ea -- Calendar No.

Purpose:
Purpose -------------------------------------------------------------------------_-..

IN THE SENATE OF THE UNITED STATES-----. Cong, Seas.

H.R. --------------- (or Treaty.. SO

(title) .- To amend the Voting Rights Act of 1965 to extend the effe--------------------------------------------------------
-f ctain-*rov.sons and for other purposes.

--- .--------------
_..u--------------------------- ...-

( ) ReferredtotheCommitteeon -

and ordered to beprinted

( ) Ordered to lie on the table and to be printed

INTENDED to be proposed by Mr.poLE-------------

Viz: Strike all after the enacting clause and insert in lieu thereof

1 the following:

2 SEC. 1. That this Act may be cited as the "Voting Rights Act

3 Amendments of 1981".

4 SEC. 2. Section 4(a) of the Voting Rights Act of 1965 is amended

5 by:

6 (1) striking out "seventeen" each time it appears and inserting

rf in lieu thereof "twenty-seven"; and

$ (2) striking out "ten" each time it appears and inserting in lieu

9 thereof "seventeen".

-SEC. 3. Section 2 of the Voting Rights Act of 1965 is amended by -

(1) inserting "(a)" after "2.", and

(2) by adding at the end thereof a new subsection as follows:
12 -

"(b) (1) A -violation of this section is established when, based on an
13

aggregate of factors, it is shown that such voting qualification or pre-
14

requisite to voting, or standard, practice, or procedure has been imposed
15

or applied in such a manner that the political processes leading to nominati

16 and election'in the state or political subdivision are not equally open to

1'T participation by a minority group protected by subsection (a). "Factors"

18 to be considered by the court in determining whether a violation has been

- -*- - 19 established shall include, but not be limited to:

20 (A) Whether there is a history of official discrimination in the State

- 21 or political subdivision which touched the right of the members of the

minority group to register, vote, or otherwise participate in the

._. ___.___ 
I r_-
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- S. 1992, Amendment to
-" By HR. DOLE

- Page 2,

1 democratic process;

2 (B) Whether there is a .lack of responsiveness on the part of elected

3 officials in the state or political subdivision to the needs of the members

4' of the minority group;

- 5 (C) Whether there is a tenuous policy underlying the state's or

6 political subdivision's use of such voting qualification or prerequisite to

7 voting, or standard, practice, or procedure;

8 (D) The extent to which the state or political subdivision uses or

9 has used large election districts, majority vote reugirements, anti-single

10 shot provisions, or other voting practices or procedures which may enhance

11 the opportunity for discrimination against the minority group;

12 (E) Whether the members of the minority group in the state or political

13 subdivision have been denied access to the process of slating candidates;

14 (F) Whether voting in the elections of the state or political sub-

. 15 division is racially polarized;

16 (G) Whether the members of the minority group in the state or political

17 subdivision suffer from the effects of invidious discrimination in such

18 areas as education, employment, economics, health, and politics; and

19 (H) The extent to which members of the minority group have been,

20 elected to office in the state or political subdivision, provided that,

. 21 nothing in this subsection shall be construed to require that members

- 22 of the minority group must be elected in numbers equal to their propor-

23 tion in the population."

24

25 SEC. 4. Section 203(b) of the Voting Rights Act of 1965 is amended

26 by striking out "August 6, 1985" and inserting in lieu thereof "August 6,

27 1992".

28

29

30
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