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Voting Rights Act

Q.

There were reports of strong disagreement within the

Administration on whether to extend the Voting Rights Act. a
number of reports had you and Mr. Meese favoring acceptance i
of the House bill, while the Attorney General was said to be i
strongly opposed to such action. what was the situation?

Of course there were disagreements. There ususally are
differences of opinion on any issue of importance.” 1 get a
little suspicious myself when there appears to be too much
unanimity of opinion on anything.

To respond to your particular question, the President was
informed of the full range of options. He met with

The Voting Rights Act was fully aired at a Cabinet meeting
last week, and the President reached his decision two days
later after a final round of consultations.

I should make -clear, however, that these disagreements within
the Administration were primarily over matters of detail.
What was never in issue was whether the Act's special
provisions should be extended. There was widespread
agreement on that point from the outset, which the president
made clear in a number of eariler statements on the subject.

What was in issue was the best way of doing so, and as the
President indicated in his statement on Friday, there are
questions of legal detail on which reasonable people can
disagree. The President does not want those questions of
detail to interfere in any way with this Administration's
commitment to guaranteeing the right to vote regardless of
race or color,

But it was reported that the Attorney General was angry over
the proposed statement and insisted on an eleventh-hour
meeting with the President on Friday. It was that meeting,
apparently, which caused a cancellation of a scheduled news
conference and led to a change in the President's final
decision.

Again, I want to emphasize how little disagreement there was
over any matter of principle. There were some last-minute
changes in wording, but none of these had anything to do with
the most important part of the President's decision —-
namely, his strong commitment to extending the special
provisions of the Act.
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A.

The Attorney General's reservations were of a technical and
legal character. Aas the Administration's chief lay
enforcement officer, he has to be concerned over legal
details that the rest of us sometimes tend to overlook, He
was particularly concerned that some of the changes proposed
by the House bill might have far-reaching effects beyond the
issue of voting rights itself.

Can you be more specific?

He was concerned that the House bill might open every state
in the Union to an accusation that it had violated the Act
simply because a certain number of minority office-holders
were not elected -- without any need to demonstrate g3
discriminatory purpose.

The House bill is somewhat ambiguous on this point, but some
of its sponsors were pretty clear about their intent to go
after multi-member and at-large electoral systems all across
the nation, on the grounds that they “dilute” minority voting
strength. When you realize that literally thousands of
counties and municipalities throughout the nation elect
representatives in this manner -- and the fact that over half
of all state legislators are elected in the same manner --
you begin to get a sense of what concerned the Attorney
General.

But civil rights leaders argue that current law imposes an
impossible test -- i.e., proof of intent. 1In opposing the
"effects"™ test added by the House, aren't you really
"gutting™ the Act?

Absolutely not. fThe Act as it stands is perfectly consistent
with constitutional standards enunciated by the Supreme Court
under the 14th and 15th Amendments.

What the addition of an "effects” test would do is to make a
lawyer's job of bringing a complaint under the Act easier.
But it also does a lot more than that, as I indicated
earlier.

It should be pointed out that "intent" is not all that
difficult to prove. We do it everyday in criminal cases,
where intent has to be proved beyond a reasonable doubt. You
don't have "to climb into" someohe's mind to find invidious
intent, as some would have you believe. You don't have to
find "a smoking gun". The Supreme Court has made clear that
intent may be found after a review of the circumstances
surrounding the alleged violation.

Where there has been a violation of voting rights on account
of race, this Administration is not going to be deterred by
clever artifice or the failure to find "a smoking gun" in
racial cases anymore than we are in criminal cases. Racial




Civil Rights Generally

Q.

discrimination in voting is simply not going to be tolerated
by President Reagan,

There is a widespread perception among blacks and other
minorities that the Administration is cutting back in civil
rights enforcement across a broad front -- fropm affirmative
action to school desegregation and, just the other day, to
voting rights. How do you reply to such charges?

Such charges are not based on fact. Both the President ang

the Attorney General have indicated on a number of occasions

that there will be no slacking off in this Administration's !
enforcement of basic civil rights. The nation's commitment !
to equal opportunity in jobs, in education, and in voting

regardless of race or sex remains firm and undiluted.

facilities in the City of Chicago. There are other cases
being vigorously pursued having to do with school
desegregation and Prison conditions,

There is no slacking off at all. The business of the
Department goes on day-in and day-out to enforce the laws,
including civii rights laws, Only a few of these cases ever
reach the headlines, which may be part of the problem.

Such controversy as there is seems to be concerned mostly

That is a point on which reasonable pPeople equally dedicated '
to civil rights can and do disagree.

Consistent with the overwhelming majority of the American

people -~ including blacks, I should add - we oppose bussing
for the sake of achieving racial balance in the schools. But

There has been a tendency in recent civil rights enforcement,
we think, to focus on processes rather than on results. 1In




the past decade, for example, bussing seems to have become an
end in itself. Much the same has occurred with respecyt to
"goals and time-tables" in hiring. what we're trying to do
is to look at the purpose for these devices -~ and the
pPurpose is, quite simply, the achievement of equal
opportunity regardless of race or sex.

Ultimately, we are trying to reach the situation where
neither special benefits nor special burdens will be imposed
by government because of one's race or sex. That is a noble
goal, and we intend to pursue it.

Affirmative Action

Q.

There appears to be much dispute within the Administration on
the issue of affirmative action. The Attorney General and
the Assistant Attorney General for Civil Rights, Brad
Reynolds, seem to be in favor of cutting back, but they have
been opposed in public by Secretary Donovan and by Clay
Smith, Acting Chairman of the EEOC. What is the real policy
of the Adminstration?

There is no dispute over the achievement of our ultimate
goal, namely, a truly color-blind society. That means a
society in which everyonge will be given an equal opportunity
to get ahead, one in which men and women will be judged on
their merits.

There will inevitably be disagreements over how best to
achieve that goal, and these are for the most part minor.
The Depqrtment of Justice has indicated that in its
enforcement of Title VII it will seek remedial relief for
actual victims of discrimination, but will not extend relief
to those who have suffered no discrimination, nor impose
burdens on those who have engaged in no discriminatory
conduct whatsoever,

The Department of Labor enforces a somewhat different set of
laws, which deal with government contractors. Those
regulations as they now stand mandate affirmative action
hiring with goals and timetables. In a number of cases in
prior administrations those regulations have been enforced as
if they required guotas. It is that interpretation we are
seeking to revise, and the Department of Labor is in full
agreement. We ill continue to require affirmative action,
but we will not impose quotas for hiring. We have got to get
away from this idea of attaching government benefits or
burdens to membership in a race. Rights under our
constitution are individual; they should not depend on what
race one belongs to.
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PREFACE

This report of the Subcommittee on the Constitution has been pre-
: pared because of the importance of the issues involved in current pro-

i posals to change the Voting Rights Act of 1985 and the far-reach-
| ing constitutional and. public policy implications of these proposed

changes,

e —— e ————— e e .

Orrix G, Hatcrm

Chairman, Subcommittee on the Constitution.
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VOTING RIGHTS ACT

The Committee on the Judiciary’s Subconunittee on the Constitu-
tio: éo which was referred S, 1992 to amend the Voting R'lghts Act
;1.5 5, to extend certain provisions of the Act, ha.vmf considered the

i recommends to

the full Committee that the bill as amended do pass, The bill would
extend intact the Voting Rights Act for another period of ten years,

L SuaMary or Isspe

The forthcoming debate in the United States Senate on the Voting
Rights Act will focus upon one of the most important public ﬂll;olxcy
issues ever to be considered by this body. It is an issue with both pro-

ound constitutional i plications and profound practical conse-
quences. In summary, the igsue is how this Nation will define “civil
rights” and “discrimination”,
oth in Populer parlance and within judicial forums, the concept
of racial discrimination hag 2lways implied the maltreatment or dis-
arate treatment of individuals becaugs of race or skin color, As the
gitteenth Amendment to the Constitution states, in part:
The right of oitizens of the United States to vote shall not

be denied or abridged by the United States or by any State
on aacount of race, color, or Pprevious condition of servitude,

In other words, discrimination hes been viewed a8 & process by which
wrongful decisions were mede—decisions reached at least in part be-

* cause of the race or skin color of an individual,

This conceftion of discrimination hasg always been reflected in the
constitutional decisions of the judicial branch of our Nation. In
Interpreting the Equal Protection Clause of the Fourteenth Amend-
ment, for example, the Supreme Court hes observed :

A law, neutral on its face and Serving ends otherwise within

e power of government to pursue, is not invalid under the
Equal Protection Clauss simply because it may affect o great-
er proportion of one race than of another.t

In other words, a3 the Court subsequently observed :

Proof of racially discriminatory intent or p is re-
quired to show 2 violation of the Equal Protection Eia.use o
official action will not be held unconstitutional solely because
it results in & racially disproportionate impact.2

. Proof of discriminatory intent or pugﬂom is the essence of e civil
rights violation for the simple reason that there hag never been an
—_—

2 Y ahington v. Daoks, 426 1.5, 220, 242 (1978

).
* Villags of Arlington Heighta V. Metropoiitan Houring Devel s duthori 9 U,
0278 '] (1"-:".; 9. 7! "9 Development duthority, 42 V.8
)
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igation upon either public or private entities to conduct theiraffairs
?xl: lzg:;nmannerpgesig-ned fo ensure recial balence or proportional x‘:pm-
sentation by minorities in employment, housing, 9dugahon]. Vi 1]112.
and the like. The traditional obligation under civil rights laws la:
beeh to conduct public or private affairs in a manner that doe.n ﬂ?
involve disparate treatment of mdlyx@:x}g because of race or skin
color, : AR LA T I ing Righta
hat is being proposed in the context of the present Voting Rig]
AtYdabaféin‘ﬂgz%ogg: alter tlig tlédigionuggnduﬂf_or dentify-
ing distriimination, ie., the "inteﬁt"‘st_anduﬂéhmd substitute a new
“results” standerd. Rather then focusing upon the process of dxscmg;:
nation, ‘the new- standard would foéus upon-tlectoral results o ?o .
come, The propused amendment would Jnitiate a landmark t:rmmA -
maetion in the prineipal goals and objectives df the Votin Righ]ts ct.
It should be understood at the outset that ]proponents of the results test
are 1o longer talking ebout “discriminstion’ ; they are simply talking
ubout “disparate impact.” These concepts have little to do with one
another, N o
than simply focusing upon those pyblic actions that ob-
strltzx:'zeh;'l;)r interfergdlywiﬂx t.ht:18 a,coel;s ‘'of minorities to the registration
und voting processes, the proposed tesults test would focus upon
wlhietHer or not minorities were successful in being elected to office.
Discrimination would be identified on the basis of whether minorities
were proportionstely represented to their population) on elected
legislative bodies 13&13 ‘Smn upon the question of whet_her,mmonu;es
had been denied access to registration aud the ballot béceuse of their
in color.” - »
m%e:;u’st%nbgwms to. the description of the Tesults- test as one
focused upon proportional ‘Tepresentation for ‘mirorities, there is no
other logical meaning to the new test, To speak of “diecriminatory
regults” 18 to speak purely and simply of racial balance and racial
quotas. ‘The premise of the results taet is thut any disparity between

minerity - :gu]ation and minority representation’ evidenacs diserimi-
i )
d'

nation, A Supreme Court observed in the recent Oity of Mobile
v. Bolden decision : . :

- "The theory of the dissenting o nion [proposing & “results”
test] appeagbo be that avazyio itical group or at least every
such group that is in the minority hasa federal constitutional
right to egeot' candidates in proportion to its numbers . . .
'Il‘ﬁe Equal Protection Clause does net:require prgpo;tloiml
representation os an imperative of poli organization,

Apart from the fact that the results test imports into the Voting
Rigl tsri&ct o theory of discrimination ithat me.ﬁcon_msbenf_, with the
traditional understanding of discrinmingtion, the public policy impact
of the new teat wonld be far-y hing. Tnder the results test, Federal
courts will be obliged to dismsntle countleas gystems of State and local

- Government that are not desipmed to achieve proportional representa-

tiom, This is precisely whet the plaintifia attempted-to secure in the
M w}h&fu &d m};an wers sl:moeaslul in aogm‘vmg in the lower
Fe%éml courts, Despite the fact that; there was no proof of discrimi-

S846 TWN. U5;78" (1680).

3
"
" natory )fm'pose in the establishment of the electoral ( at-large) system
1

in Maobileand despite the fact that there were clear and legitimate non-
discriminatory urposes to such g gystem, the lower-court in Mobile
ordered o total Tevampment of the city’s Jnunicipel gystem becauge it

12
- The at-large systam of election is.the principal immediate target of
broponents of the results test.s Despite repeated challenges to the
propriety of at-] arge systems, the Supreine &urt has consistently re-

-Jected the notion that the at-large system of election ig inherently

riminatory toward minorities.* The court, in Mobile has observed
that literally thonsands of municipalities and other local governmenta]
units throughout the Nation have adopted an at-large system.®
To establish a results teat in section 2 would be to Place at-large
Systems in constitutional jeopardy throughout the Nation, particu-
larly if jurisdictions with such electorn] systemns contained significant
humbers of minorities and lacked proportional representation on theijr
clected representative councils or legislatures, Legislative bodies

-generally “that lacked ‘Proportional representation of mgmﬁc%r!t
udi-

minority groups would be subject to close scrutiny by the Federal j
cm;i,', under ‘the propoged results test. To the "extent that elec.

and, egunl] important, as the standard for ascertaining the effective-
ness of judicial civi) rights remedjies,

Beyonc} the fact, however, that the results test, in the view of the
subcommittee, will lead to & mejor transformation in the ides of dis-
crimination as well ag to g sharp enhancement of the role of the Fed-
eral courts in the electoral process, the results test is an insppropri-
ate test for identifyin discriminetion for geveral other reasons,
First, the results test wil] substitute, in the Place of a clear and well.

¢ One prominent yoting rights Jtigator, Me, Armand Dertner of the Joint Center for

Lolitiea) Btudies, and formerly of the "“8“' Committes for .Civiy ‘Rights Under xiu.w.
observed during the 1870 hearinga on the Vo, ng Righta Act,

d I would Mope that moghe ten years from 00w we would have lexrned and

Pmneu:d enough o say thet for 80me of the things that Bection © hay done We 1o

onger nead 1t wlile for other thingy it might be time to put in permanent bans, For

example, Lt want to gut in permanent Dy t bar at-lar, elsctions pot’ only

in tbe covered states but herhape in the reat of the country oy well, earings Befors the

- Houss Bubcommittes on Constitutionn? aug Civil Righis on the Voting Rights Act

2, arch 973 r:t a2,
e A

tod t at-large electiony
L e LT B
H;x,hcm;nmlt ee ons the Constitution by Timothy B'Bonrke, Professor, Univeraity of

S Ree, - CS1Y of Aobile v, Bolden, 448 U.8, 33 (1980) ; Watte V. Regeater, 412 U. . 768
9781 Wiltivoms v hasto-4ag o 448 (ipyy, (1980) soester, 412 U.5, 7
9448 U.8, at €0, Amu-oxfmately 13,000, or two-thirds of the 18,000 munieipalitiey in
the Nation, have adopted at-large -{numn ot election, The Munieipal Yearbook, In -
tonal City Aanagers Aunoctation (1972). In 2dnition, of the fAtty la; t 8choo] boards
in the Uniteq States, approximately tvy thirde of Al on
well Itlock Votgre v, 270, Jonaugh, 685 F.24 1 2 {1at Cir, 1977). For general discusaion of
arioy 13 Iif I'} ar, [} J.

-meth K n e argn B, fleld A
Wilsan, City Polities 151 {1908) ; Jewell, Loca) stams of Reprexentation: Pollacal
Consequencéa and Judtclal Chotess 4a (Geo. Ward, LB oo {xnesf-'u Beasongood, Local
(ioverntfent in the ‘United. States {1038), The growth of the at. elect: 0y
occurrad during the early decades of the 20n century as o Progr

easlve-Inapired
Ao response to the mm&:lou that had often been characteriatic of manieipal ward
e theory wos t m

ore responaible muniolpal actions wonld be taken if wach
member of the eity couned] ‘was responuible to the mtgn electorats rether than olely to
his own ward or district.

931-862 0 -~ 82 = 2
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ratood rule of law that haa developed under the intent ﬁ‘bo.ndnrd, e
m:inm that is highly uncertain an.nf?:gnfuamg at best. The rule h::
judges will effectively replace the rule of law that, up to nov;t,. bas
existed in the aren of voting rights. There is no gudance % eaet
to either the courts or to individual communities by the reanl.d ant; hin;‘;
to which electoral structures and arrangements are vali nd W 'ct;-
ure invalid. Given the lack of proportional representation and the gx&sm
ence of any one of a countless number of “objective factors o -
crimination,” it is difficult to see how a prima facie cass (if not an
irrebuttable case) of discrimination would not be ephabh;lll‘xi this

Second, the results test is objectionable because it would move
Nution in the direction of increasingly overt policies of raoo-cqnsc}ouai
ness. This would mark a sharp departure from the con.utgtul:m:;
development of this Nation since the Reconstruction and since the
clasaic dissent by the elder Justice Harlan in Pleary v. Ferguson in
1897 calling for a “colorblind” Constitution.” This would mark a sharp
retreat from the notions of discrimination established aa the law of our
land in. Brown V. Board of Eduoation, the Civil Rights Act of 1984,

i the Voting Rights Act itself. . .
ml‘.iflghieﬁaulbs tes;nzi ingorpomted into the Voting Rights Act—end
then guite likely into other civil rights statutes sa & result— the

uestion of race will intrude constantly into dscisions rslt:itmg bri
‘tllm voting and electoral process. Racial gerrymandering and racis.
bloc voting will become normal occurrences, given legal and constitu-

tional recognition and sanction by the Voting Rights Act. Increasing,.

ather than decreasing, focus upon race and ethnicity will take place
;hn the courss of other%isa routine veting and electoral decigions,
The Voting Rights Act has proven the most successful civil rights
statute in the hisvory of the Nation beoause it has reflected the over-
whelming consensus in this Nation that the most fundamental civil
right of all eitizens—the right to vote—must be preserved at what-
ever cost and through whatever cormitment required: of the Fed-
eral Government. Proponents of the House measure would t]xw%erd'lw
this consensus by effecting s radical transformation in the Voting
Rights Act from one designed to promots equal aocees to registration
end the ballot box into_one designed to ensure eqadlity of outcome
and equality of results. It is not & subtle transformaticms rather it is
one that vesult in & totel retrest from the al objective of
the Vota.ng‘ Bights Act that considerations of race and ethnicity would
someday be irrelevant in the electoral process. Under: the House-
propossd amendmenta, thera wotdd be nothing more impoitant.

- H.H:myrorSUmmﬁ‘mn.Amx o
» Subcommittes on the Caxstitution of the Senate Cominittes on
e el g e
Hayisam), 8. qu?ﬁﬁmgmamsm Siad ad BtorKon,
by Bhisior Gy, a3 108 (ofroquenh i Ressio Mok

—_—— b ey B s S el )
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and Senator Kennedy). The latter bill was identical to I islation,
Hg.g 8112, approved by the House of Repregentatives on October 5,
1981, .

As the first priority of the subcommittee during the 2d session of
the 97th Congress, the subcommittee held nine days of hearings on
the Voting R!tghte Act from January 27, 1982 through March 1, 1982.
Appearing before the subcommittes ‘were the followin witnesses: On
January 27, the subcommittes took teetimony from illiam French
Smith, the Attorney General of the United tates; Professor Walter
Berns, American Enterprise Institute; Benjemin Hooks, Executive
Director, NAACP; Viima Martinez, Executive Director, Mexican
American Legnl Defense and Education Fund; Ruth Hinerfeld,
President, League of Women Voters; and U.S. Senator Charles
Mathias of Maryland.

On ~.January 28, the Subcommittee heard U.S. Senator Thad
Cochran of Mississippi; Laughlin McDonald, Director of the Southern
Regional Office of the American Civil Liberties Union; U.S. Relfre-
sentative Henry Hyde of Illinois ; Professor Ba.nK Gross, City College
of New York; Henry Marsh 1, the Mayor of Richmond, Virgi i
US. Representative Thomss Bliley of Virginia; and’ Professor
Edward Erler, National Humanities (}Senter.

On February 1, the subcommittee heard U.S. Representative Cald-
well Butler of Virginia; Professor Susan McManus, University of
Houston; Joaquin Aviln, Associate Counsel of the Mexican-American
Legal Defense and Education Fund ; Steven Suitts, Executive Director
of the Southern Regional Council; and David Walbert, Attorney and
former Professor at Emo University.

On Febmurﬁ 2, the subcommittee took testimony from Professor
John B Hoover Institution at Stanford University ; State Sena-
tor Henry Kirksey of Mississippi; Professor Micheel Levin, City
College of New York; Abigail' Turner, Attorney; and Armand
Derfner, Joint Center for Political Studies.

On, February 4, the subcommittee heard U.S, Senstor S. I. Haya-
kawe of Celifornia; Governor William Clements of Texas; U.S.
Representative James Sensenbrenner of Wisconsin; E. Freeman
Leverett, Attorney; Professor Normen Dorsen, New York Univerailtg,
rapresenting the American Civil Liberties Unjon; Joseph Rauh,
ership Conference on Civil Rights; and Rolando Rios, Logal Director
of the Southwest Voter Registration Project.. .,. ’

February, 11, the subcommittee heard Robert Brinson, At-

torney; Thomas McCain, Chairman -Demoeratic Party of Edgefield
County, South Cavolina; Arthur Fiemming Chairman of the U.S.
Commission on Civil Rights; and Frank Parf(er, Director of the Vot-
mﬁkxﬁhta Project, Lawyers’ Committee for Civil Rights under Law.
n ebruax_'y 12, the subcommittee heard Professor Henry Abre-
ham, University of Virginis; Julius Chambers, President, NAACP
Legel Defense Fund; Professor Donald Horowitz, Duke University;
Professor James Blumstein, Vanderbilt University; and Professor
Draw Days, Y aleUniversi?éo .
On February 25, the subcommittee heard Irving Younger, Attor-
ey ; Professor Archibald Cox, Harvard University, representing Com-
mon Causs; Professor George- Cochran, University of Mississippi;

-
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itz, ican Jewish Congress; David Brink, Pres-
iNd:;}é?f&n]:):g?a%wl;:t’- Ass:giation; Arnoldo orrex;, Executive Director,
League of United Latin American Citizens; and Charles Coleman,
Attorney. .
th beommittes heard from U.S. Representative
H?rgl%caghilﬁ k; i‘; Ill?nois; U.S. Representative John Conyers
of Michigan; U.S. Representative Walter Fauntroy of theA District
of Columbia; and William Bradford Reynolds, Assistant Attorney
Genera) of the United States for Civil Rights, £ wri
In addition, the subcommittee received a large number of v.mttit)en
statements from other interested individuals and organizations that
will become part of the permanent record of thess hearings, Senator
Orrin G. Hatch of Utah, Chair?l;; ofbthe Su_bcugemmxttee on the Con-
ituti i heari subcommittee. o .
m&? m:clh:‘;z:i {gg& et';::n ul‘))oommittea on the Constitution met in
executive session to consider legislation to extend the Voting Rights
Act. S. 1992, introduced by Senators L and Kennedy, was re-
Dorted out of subcommittes by & unanimous 5-0 vote following the
adoption of a group of five amendments offered en bloc by Senator
Grassley. The amen ts were as follows:
Amendment 1
1 ing in Section 1 from page 1, line 3 through page 8,
lin?stﬁk::&'e m gx Lieu thercof, “Thax,iﬁs Ack may be cxtef as the
“Voting Rights Act Amendments of 1982."
Amendment 8 .
Strike everything in Section 2 from page 8, line 15 through page 8,
line 22 and insert ingl.ieu thereof— .
Sec. 2. Section 4(s) of the Voting Rights Act of 1965 is
ded by— . .
e 1) sztriking out “seventeen” each time that it appearsg
ans inserting in lieu thereot “twenty-seven”; and
(2) striking out “ten” each time that it appears and
ingerting in lieu thereof “seventeen”,
Amendment 3 . .
Striking everything in Section 4 from page 8, line 1 through page
9,line?. -
Amendment 4 : .
Strike everything in Section b from page 9, line 8 through page 9,
line 10, v
Amendment 6 . :
i description of the bill preceding the enactment clouse
anEMu mfﬁ' thereof: “go Kend thg Voting Rights Act of
extend certain provisions for ears, .
19%(*:8“&6.00; the al.)mendmenta was {o transform S, 1992 into a
straight ten-year extension of the Voting Righta Act, the Jongest such
extension in the Act’s history. Voting in favor of final reporting of
the bill as amended were Chairman end Subcommittes Mem-
bers Thurmond, Grassley, DeConcini, and Leahy (by proxy). Because
the House-approved legislation, HLR. 8112, hag already been placed

:.
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directly upon the Senata calendar contrary to normal parliamentary
practice, the subcommittee chose to Prepare this report,

HOI. Lreisuative Evontvitox or Tt Vorine Ricuts Aor

The Fifteenth Amendment to the United States Constitution, rati-
fied in 1870, states:

Szc. 1. The right of citizens of the United States to vote
shall not be denied or abridged by the United States or by any

tate on account of race, color, or previous condition of
servitude, .

Skc. 2. The Conﬁrmss shall have power to enforce this arti-
cle by appropriate legislation,

Shortly after ratification, Con ess enacted two laws pursuant to its
enforcement. authority in the Fi teenth Amendment designed to out-
law activities interfering with the voting riﬁhts of the newly-freed
slaves. The Civil Rights Act of 1870 % established Federal penalties
for interferin with voting in state and Federal elections for reasons
of race or color discrimination while the Anti-Lynching (Ku Klux

) Act of 1871° sought to penalizo state actions which deprived
persons of their civil rights.

Despite these efforts, the pbrogress of blacks in securing the Pprotec-
tions of the Fifteenth Amendment was slow and evratic. The use of

1950's that the Federal Government reiterated its constitutiona) com-
mitment to equality of votin rights by enacting new enforcement
legislation. Between 1957 un 1964, Congress enacted three statutes
designed to enhance the ability of the Federa] Government to challenge
discriminatory election laws and procedures,

- In 1957, Congress enacted civi] n'fhta legislation ** which author-
ized the Attorney General to initinte legal action on behnlf of individ-
uals denied the opportunity to reFister or vote on account of race or
color. Most importantly, this enabled the aggrieved registrant or votér
to shift the cost of the legal challenge to the Federal overnment. In
addition, the Civil Rights Act of 1957 established the United States
Commission on Civil léghts and provided it with res onsibility for in-
vespgatmg and re orting on those procedures an devices used by
jurisdictions in a iscriminatory manner against racial minorities,

In 1960, Congress u%ﬁin acted to strengthen the national govern-
Inent’s commitment to ing ri

suthorized the Attorne General to inspect such records at his discre-
tion. It also enabled Fege

* Act of May 31, 1870 (10 Stnt. 140), amended by Act of February 28, 1871 (19 Stat.
faa?h ’I’.‘m; ;ggllegg(gututn of this period are myu.&c. Bee Ml-?apd 42 u.&.c. Bee,
a), .

SActof Apgh 20, 1871 &l'l Btat. 13),

3 Civil Rights Act of 19 7, 71 Btat. 634 (42 U.8.C. 1875).

nCivll Rights Act of 1960, 74 Btat. 86 (42 U.6.C, 1071),
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racial voting discrimination and to order on & class basis the regi
ot S Th, Foqatad sourts o Butbar i o e &
i . 8 e co 3 - . -
::g:gﬁ;n r:-;l;lmpgt;’c:;ﬁ woufd be empowered to enter a jurisdiction and

ister voters. e 12 which
§' ted the Civil Rights Act of 1964 * whic
estaﬁ::}{& lca.‘:il rkec%van?l ights reforms 1% & wide number %f p.reu;
Title I of the Act prohibited local elecdtgr&s og%:.lr:nf{gg r:pti é?&ac
i registration tests or stan )
mlmmismd to those already registered to vote. It also est::bi
lished & presump!::ion of li{am&:y (ggh ughe xg:ntétfizklg) foxin pgﬂg}xl ;gl
regist; ho hed completed & grad ish-speaki
vedncat?:nt.s I‘; :ddition, the act established expedited procedures for
jndicial resolution of voting rights cases.

A. VOTING RIGHTS ACT OF 1986

i i commitment by the Federal Government to en-
form z‘;mthr:mntees of the F1¥teent.h Amendment, substential
registration and voting disparitiea along racial lines continued to e_llt)lls:
in many jurisdictions, %t was finally in response to the incontroverti e
evidence of continuing racial voting discrimingtion that Cox’xgrheest ;n
acted the single most important legislation in the Nalt;lon 8 history
relating to voting rights—the Voting Rights Act of 106512 )

This Act marked a significant dej x from earlier legxsée.tlvg en
actments in the same area in establishing primerily, for the first time,
an administrative process aimed at eliminating voting @scmmna.txgn.
Earlier legislation had primarily relied upon the judicial process for
the resolution of these problems. The major objectives of the new a;il-
ministrative procedures were to ensure expeditious resolution of al-
leged voting rights digicultiesdaqq to avoid the often-cumbersome

rocess of judicial case-by-case ecisionmeking, .

P Perh:pfslt:ﬁlfnlglst impoitmt provision of the Voting Rights Act wag
section 5 which required any state or political subdivision covere
under a formula prescribed in section 4 of the Act ( _dealgne‘gi to
identify jurisdictions with a history of voting discrimination) tos pre-
clear” any changes in votin%llaws or procedures with the Umwtih tates
Justice Depertment. No such change could take effect without th e per-
mission of the Department, Under section 5, the political su‘l‘.admsmn
has the responsibility of ghowing that the proposed changs “does not
have the purposs and will m;t have the]eﬁe’::t of denying or abridging

i vote on account of race or color. .
mz&:g;m” jurisdictions, i.e. those required to preclear with the Jus-
tice Department, included a1l states or political subdivisions which met
the two-part test of section 4 ‘

(1) Such e state or subdivision must have employed n.,: test

or device” as of November 1, 1084, Such a “test or devies” was

defined to include literacy tests, tests of morals or character}

or tests requiring educational achievement or knowledge o

some particular subject; and

064, 78 Btat. 241 (42 U.8,C, 2000a),
:"%:‘mt;h?nﬂlft%tsiﬁu. 79 Btat, 487 (2 Us.C. 1911, 1878 et. seq.).
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.(2) Such a state or political subdivision must have had
either a vater registration rate of less than 50 percent of age-
eligible citizens on that date, or a voter turn-out rate of less
than 50 percent during the 1964 election, i

No part of the trigger formula in section 4 referred to racial or color
distinctions among either registrants or voters, or to racial or color
populations within a jurisdiction,

urisdictions covered by the trigger formula in the 1965 Act in-
cluded the entire States o Alabema, Georgia, Louisiana, Mississippi,
South Carolina, and Virginie, and counties in North Carolina, Ida 0,
Arizone, Alaske, and Hawalii,

Covered jurisdictions were to be eligible for “bail-ont” (or release)
rom coverage after s five-year period during which th

quired to ?reclear voting law chenges and to temporarily abolish the
use of all “tests or devices,” In establishing such & time period, Con-
Bress recognized that the remedy of pmclg i
nngy one that deviated sharply from traditional notions of federalism
and state govereigntyovez: state electoral pracesses 1t -

Other important provisions of the 1965 Act included:
Section 2, a.stat‘ntoxz codification of the Fifteenth Amendment,
restated the genera) pro ibitions of that Amendment against the “de-
niel or abridgement i

. ? of votu:é rights “on account of* race or color.,
Section 6 suthorized the

would be necessary,

Section 8 authorized the Attomeﬁ General to send election observers
to any political subdivision to which an examiner had been earlier sent,

Section 10 prohibited the use of poll taxes in state elections,®

Section 11" establighed various criminal offenses with respect to
failure to register voters, or count vo intimidating or threatening
voters, providing false registration i ormation, and voting more
than once,

Section 12 established criminal offenges with respect to altering
ballllots or voting records, and conspiring to interigre with voting

rights,
. %t is important to em hasize that the Voting Rights Act of 1965
'8 & permanent statute ¢ 2t i3 not in need of periodic extension. The
only temporal provision in the law is the applicabilit;z of the pre.
clearance and certain other requrements to covered jurisdictions,
By the terms of the 1985 Act, such extraordinary remedies were to be
agplxeq for a five-year period after which time Congress presumed
the residual effects of earlier discrimination were likely to be suffi-
ciently attenuated, and the coversd jurisdictions would be allowed to
seek bail-out,
—_—
s SRR R e Tt Bt s w1 e
9a Votlng Righta Act Extenalon Before Becate Judiclary Subcommittee on Constitytional
Rights. 9¢th Congress, st Besaton, J. Btanley Pottinger, Arslstant Attorney General ot
the United Btates, ot 536,

u Twentx-‘fonrtb dment to the Constitution heg earlier been

) Amen Iatifled 1o 1904
outlawing poll taxes in Federal elections, The Bupremne Court hel
tusiawing poll ta Pieime Court held In 1908 that atate oo

the Equal Protestion clauze of the Fourteenth Amen, A A
9inia Blate Board of BearioLesLl U.5. 668 (1068) sndment. Harzer v. Vir.
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B, 1070 AMENDMENTS

In 1870, however, upon reviewing the impact of the Vi hta
Act, Congress concluded that, Whglla significant rogmhaglgeen
made with respect to voting rights, there was need for an additional
extension of the preclearance period for covered jurisd’etions, Such
jurisdictions, thus, were required to continue to preclesr voting law
changes for an additionsl five-year period as Congress redefined the
basiu bail-out requirement. Instead of oogsred jurisdictions being re-
uired to maintain “clean hands” for a five-year period as provided
2arintheo' inal 1985 Act, this requirement was changed to ten-
yeers. “Clean ds” gimply meant the a?o;dnncq‘:‘{ the jurisdiction
of & proscribed “test or device for the requisite peri .
In addition, the besio coverage formula was amended by updatin
it to include the 1988 elections a3 well as the 1964 elections, As a result
of this change in the trigger formule, counties in Wyoming, Cali-
fornis, Arizons, Alegks, and New York were covered, 25 well as
olitical subdivisions in Connecticut, New Hampshire, Maine, and
gfnssmhusetts. The 1670 amendments to the Act also extended nation-
wide the five-year ban an the use of “tests or devices” as defined by the
Act and sought ta establish 8 minimum voting age of 18 in Federa] and
state electiona* Section 202 nbolished residency requirements in Fed-
eral elections,
. O, 19785 AMENDMENTS

In 1975 Cm:ﬁeaa sgain reviewed the progress achieved under the
1065 Act and 1970 amendments and gon%luded once more that.it
Was nece| to redefine the bail-out requirements for covered juris-
dictions. Sucr{ jurisdictions were on the verge of satisfying their ten-
year obligation of preclearance and the avoidance of voting “tests or
devices”. In the 1975 amendments to the Voting Rights Act, Con
the beil-out formmle to require seventeen years of “cleen
hends™, Jurisdictions covered under the 1065 formula could not hope
to bail-out prior to 1882 under the smended formula. .
In addition, Congress once again amended and updated the basic
cove formuls in section 4 ta include the 1972 election as well as
the 1984 and the 1988 elections. Most significantly, however, Congress
chose to redefine the meaning of what constituted wrongt’ul “test or
device”, Such & “test or device” was newly defined to include the
usa of English-only election materials or ballots in jurisdictions
whsre & single “languege-minority” Elmu comprised more than 5 per-
cent of the voting-sge population. In addition to states already cov-
ered, preclearance was required of those states or political subdivi-
sions which, in 1872, hed (a) Jess than 50 percent voter registration
or voter tum-outhfmsb) employed English-only election materials or
ballote; and (c) & “langusge-minority” ponulation of more then
§ percent. Such “langusge-minorities” were defined to include Amer-

down constitutional this provision {nsofar' as emnted to set requirements for
state ions (“the 18 year old vote proviaions of the are comstitutions] and enforce-
able &8 they Dertaln to federil eloctions and unconatitn‘ional andg nnenforrarhle
et was TASIARS 5 1971 Overterming Deaea sy ik e Twency Bzt Lrdca’
n ave Y. el 1o this rd and esf
 consfitutions) zight 1n slghitesn Fear oLds 16 vots in 41 eloeione. "'

uJlg v, Métohell, 400 U.8. 112 (1970), thoitB:&mu Court subsequently l‘iruex
Aet

“tests or devices”. In the hsence o
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icen Indiens, Asian- Americens, Alsskan Ni atives, and persons of
Spanish heritage.*

Included under the 1975 coverage formula were. in addition to those
states covered by the 1965 and 1870 provisions, the stotes of Texas,
Arizona, and Alzska, and counties in California, Colorado, Florida,
Michigan, North Ceroline, and South Dakota. In addition to the sig-
nificant expansion in the concept of what constituted a wrongful “test
or device” to encompass the use of English-only materials. Congress
algo established other requirements relating to bilingualism, In section
203 of the Act, Congress required bilingua% ballots and bilingual elec-
tion materials and assistance in all jurisdictions in which thers were
populations of “language minorities” greater then 5 percent and in
which the literacy rate amon, that-“language minority” was less than
the netional average,** Fina , the 1975 amendments to the Voting
Rights Act made permanent the nationwide ban on literacy tests an
other “tests or devices”. .

In the impending debate, a major issue again will be whether or not
Congress wiil redetine the bail-out standard when & number of juris-
dictions covered by the original 1965 Act are on the verge of satisfyin
the earlier standard, i.e. saventeen fears of avoidance of the use o:

£ 2 action by Congress, the Votin
Rights Act will not “expire” as some have wrongly suggestetf
Rather what will occur on August 6, 1982 is that a numgber of covered
jurisdictions will finally be permitted to apply to the District Court
for the District of Columbia for & decleratory judgment that they
haye abided by their statutory obligations and ought to be permitted to
bail-out, None of the permanent provisions of the Voting Rights Act
will “expire”, e.g. ban on literacy tests, poll taxes, and diseriminatory
tests or devices; prohibitions upon certain residency requirements;
laws against barassment and intimidation in the voting process; pro-
tection of voting rights from denial or abridgement on account of race
or color; and so forth. Moreover the present law requires any state or
subdivision that has been granted bail-out to remain within the District
Coq;td’s jurisdiction for an additional five-year “probationary”
period.

IV. Junrciar Evororion or THe Vormng Ricurs Acr
A. THE ORIGINAL OBJECTIVE

Tha Vatine Rirhte Act of 1965 was designed by Congress to “banish
the blight of racial discrimination in voting.” ¥ The racial discrimina-
tion to which the Act was directed entailed methods and tactics used
to disqualify blacks from registering and voting in Federel and state
elections.® As discussed previously the Act wes the fourth modern
lemislative nttemnt at. ensnring the rights of disenfranchised Southern
blacks. and has proven highly effective,

* There {8 o requirement that there be a sbowing that such lenguage minoritiea speak
only that lan, e. They may be entirely fluent .
uor{ that la !fnnz y -{ qe re! 3 uent io mr!uuh. Department of Justice Regula

e ote 238,
38 Rectinn 20R(b) covernge extends to npptoxlnutells’uago Jurisdictions in 29 states.
ed fa enactment, anil discusslona of the orl{inul pur.
D No. 1682,

L R. Ren. Nn, 489, 8fith Cong. 1at 8 R=-16: . 3,
8th Cong. 1st Bess. 8-18; South Caroling v. Kol unm;f'aaa u.n.s'agf. 808-25 (IEOO?.

91-862 0 - 82 - 3
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The emphasis in the originel Voting Rights Act was upon equal
electoral access through facilitating registration and securing the
ballot, As Roy Wilkins, representing the Leadership Conference on
Civil Rights, stated in 1965 in testimony before this committee:

‘The history of the struggle for the right to participate in
Federal, sta.!tz and local elections goes back to the period of
Reconstruction. . . . In too maxgy areas og t.h? Naggn,lN roe
are still being registered one by one and only after long liti-
gation, Wemxgust transform this reteil litigation method of
Tegistration into a wholesale administration procedure g:
istering all who seek to exercise their democratic b ght,

Profeesor Gross described the original objectives of the Act s
follows:

The purpose of the Act was precisaly and only to increase
the nux!x)zber of black reg:stemgl voters, In the 1960% and
eazlier, to those who fought for it, equality meant equ’a.hty
of opportunity—in this case, the opportunity to vote.

fessor Bunzel in firm agreement: i )

mOﬁ;inmu!;fe tl::uvl:tiug Rights Act was clear that it was
directed to remedying disenfranchisement.?®

This original con ional objective of massive registration and
enfranchisement of blacks has bgen substantially trensformed since
1985. The present’debate reflects this transformation since it focuses
upon claims to equal electoral “results,” maximum political “‘eflective-
nees,” and “dilyted” votes. The evolution of ths 1885 Act is in large
part attributable to a number of important judicial decisions.

"The legislation was challenged shertly after its ensctment in South
Carolina’ v. Kateenbach* wherein the Supreme Court upheld the
chhllenged provisions of the Act as constitutionally permissible
mpthgl;i%eof protecting the right to register and vote. Although ac-
lmowledging thet the preclearance provisions of section 5 “may have

congressional power,” ¢ Chief Justice
‘Warren, spuki::f for the Court, stated that “exceptional conditions
can justify legislative messures not otherwise appropriate.” * Thus,
the preclearance provisions were upheld “under the compulsion of . ..
unique circumstances” ** which Congress had found from its own evi-
dentiary investigation to exist in the covered juriedictions.”® From this
rather r{xmted lding based upon “exceptional conditions” end

- rector, NAACP, and Chairman, Leadership
Ca‘;zso:?m ’:nt coitvlllu bg”“"&ﬁ:}i“ g:!.or?’ the Béate Commitite on the Judiclary, on

ce tx, &
the Vo! Rights Act, &ath Conglu. 1st Beasion (1963} at 1006-07.
in Ertenaion Before the Senate Judiclary Bubcommit.
mﬂ&%&fn‘uﬁ&fﬁ‘n i Congress, 36 Borkion {1962 (herarfre: Beonts Herrings*)

B”R essor, City Col of New York.
hgu':g‘g,xlg‘sgh“ hgu'::}{rggsz. Sohn unu?.“hnlor Fellow, Hoover Institution,
Btanford Unlnnl?. o

: 888 U.al.“aol (1888).

"l!%.':t 361. In his aiasent an to the coustitutionality of Bectlon & in South Coroling
T R Tha. crort b Drimisss upon whieh our structure of Eorernment way

ent wis to have certaln specific an
f“nd.‘n.::.n?“ tho' m"{lll“s%?rmx?wu ;:Jl to be reserved eztig%ru;‘tg the Btates
erta 8 DI
gl 3 &re t:u?e; % 1] :'!oazru overnment tja reserve other power to the
mean anything, they mean at jeast that the Btates have power to

wy amend their coostitutions without first sending their offic hun.
gndl of miles awky to beg federal autborities to approve them.

238 U.8. at 859, (Footuote omitted.)
"4, at 884,
®14, at 886,
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-“undtjus-circumstances” then extant in the covered jurisdictions, there
qndivad o series of cases throuqh which the Court identified additional
nb!acnmundar the Act’s preclearance provisions.

‘Fhe principal case in the judicial evolution of ths Voting Rﬂtﬁa
Act wea:ths Court's 1889 decision in Allen v. State Board of Elec-
tions In em opinion by Chief Justice Warren, the Court held that the
Acgt’s preclesrance provisions were applicable not only to new laws
whieh- m:g;t tand to deny blacks their right to register and vote, but
to fgny. -ensctment which altered the election law of & covered
gtata in even g minor way.” ** In Allen, the changes in state laws did
not relate to the process by which voters were registered and had their

* ballqts counted, to such chmﬁn 28 & change from single-member
districts to at-large voting in the election of county supervisors, chang-
ingof a perticular office from ive to a.glpointive, and changes in
quakification procedures of independent candidates.”® Under the broad
eonstruction accorded ssction 5 by the 4len court, covered states must
pr all laws which may affect the electoral process in an way. As
will be noted, the A¥len decision effected a substantial transformation
of the Voting Rights Act.’ The breadth of the scope accorded the Act
by Allen served: a8 the catalyst for further expension of Federal con-
trol over electoral changes in covered jurisdictions,

B. NEW OBJEOTIVES

In the 1871 decision of Perkins v. Matthews,® o divided Supreme
Court held that annexations were subject to preclearance and reiter-
ated its Alen ho]dm& that a chngge to at-large elections was also cov-
ered. The Court er expanded the scope of preclearance require-
ments to include legislative reapportionments in Georgia v. United
States* All guch actions were required to be submitted to the Justice
Deﬁl.:tment for epptoval.

he far-ranging im) lications of this expansion were evidenced in
two important cases which followed. In (,’ztga?{ Petersburg v. United
States*® the City of Petersburg, Virginis annexed an area that
had been under consideration for nearly 5 years. The annexation was
glgﬁ)ﬂte@ by both-black and white citizens and involved an area log-

y suitable for annexation for tex and other reasons. The effect of
the annexation, however, was to reduce the black population from 55

:55?&?63.“5%39)& lied.)
asls 2
“I& at HGO—éZ PP
L) the Alien case, Justice Harlan, dissenting in part, obeerved :
. « o the Court has now construed § 0 to require a revolutionary fonovation in
American government that goes far beyond that which was accomplished b, 4.
The fourth section of the Act had the profoundly {mportant purposs of nerxnit
Negro Eeo to 2ccess to the votlng booths of the Bouth onee and for uf
Bué the action taken bty Congress in !4 proceeded on the premise that once Negroes
gained free access to the ball 0x, state governments would then be suitably
Tesponalve to thelr volce, and federal Infervention would not be Justified. In moving
[ t “tests and devices” In t!:' Congress moved only against those techolques
&t prevented Negroes from votlog at Coxngress @i ‘not attempt to restructure
:ummmu. ¢ Court now reads h , a8 vastly { the
sphere of fod: intervention beyond that contemrplated by § ¢, duzm the faet that
il 8? agxaovuiozu were designed stmply to interlock. 398 U.S. at 535-8.
T M411 U8, 528 (1973). In Grorgio, the Court held that the Attorney General copld
to a Murug submisstion eéven thongh he could not determine that & change
Ind the purpose or efect of denying or abridging the rlmht 1o vote In other words
na urden of proof on the sub-

or effect.
» afirmed per ouriawm (without opinion) 410 U.B.

0
it bpld that the Att General val ace th
mmfxl:d urfmfuan gﬁ:’a dx:;gec:ld not ndgop-fuen aepmua

g1 “Bapp. 1021 (D.D.C. 1878)
082 (1078). Bee note 36 infra,

ey
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percent to 48 percent. When the annexation was submitted for preclear-
ance, the District Court held that it was not racmllK inspired, but
nevertheless found that the annexation would have the effect of de-
creasing minority voting influence, Because of this the Court ap-
proved the annexation only on condition that Petersburg chenge to
ward lelect.ions ?o thet blla.cks wciutldge insux;& of retgmser;tatéxgg “rea-
sonab| uivalent to their political strength in the enlarged com-
munit){”e& The Court epeciﬁchll noted that the mere fact that blacks
mude up a smaller percentage of the city after the annexation did not
amount to a violation of the Act, so long as the court-imposed system
of ward elections insured blacks of safe districts. Thus, the ideal of pro-
portionality in representation was introduced, although only in the
context of covered jurisdictions. X
is precursor to “proportionsal representation” was followed by
the Supreme Court’s 1875 decision in City of Richmond v. United
States.*” The ennexation in City of Richmond reduced the black popu-
lation in Richmond from 52 {)ercent to 42 percent. The Court reversed
the lower comrt’s disapproval of Richmond’s preclearance application
and remanded the case for reconsideration in light of its explanation
that the City of Petersburg decision was intended to “afford [blacks]
representation reasonably equivelent to their politicnl strength.” s
The concept of proportional representation was again involved in
United Jewish Organizations v. Carey,” which related to the Attorney
General’s rejection of a 1972 legislative redistricting by New York as
it applied to Brooklyn, a covered jurisdiction under the Act. The At-
torney General originelly ruled that there were an insufficient num-
ber of election districts with minority pogulntions large en_mggh for
minority candidates to likely prevail. The Attorney General indicated
that a minority })cpulntion of 65 percent was necessary to create a safe
minority seat.® In'a new plan adopted in 1974, the Legislature met the

™ Bee City of Richmond v, United States, 422 U.8. 338, Y70 (1975), whereln the Court,
1krough o majority opinion by Justice bete, exploined it per curivm afirmance in Otty
of Petersoury v. tm;;cﬁmuu. 31U U.B. 962 (1¥73¥).

1422 U.8. 368 N

@14, at 80, r further {llustrations of the pr%lwrueunl representation ntmel?le
At work, see Zimmer v, McKefthen, 480G ¥.2d 1207 (Oth Circult) (“a court may in its
discretion opt for a multi-member plan which enbances the opportunity for participa.
tlon in the olltiulc‘wonnn") ;i aud Kirkeey v. Board of Superviors of Hiuda Couu.?.
028 ¥.2d 638 (Gth Clreult) (a single member district gnlnn Way overturned until two safe
veats out of five were created for the county's $0% hlack spc:pultmml). Hee alo City of
l‘ar:i.tﬂlmr V. United Btates, G17 F.8upp. 087 {D.D.C. 1851) fnfra note 50 nud sccom-

oying text,
vag d& U.8. 144 (1977). Nathan Dershowitz of the American Jewish Congreus bas de-
scribed the product of the UJO case as follows: “The Willamsburg section of Brooklyn
bay been tortuously gerrymandered in ag attempt to ensure the election of minori: group
embers.” Dernbowlts, “Mgrlnx with the \ oting Riehts Act.” Congress Monthly, May
1881, n:l :‘1" He describes the result furtber os *tbe Institutiondlization of ethaje
representation.”

R As Profexsor George C, Cochran of the Unliversity of Miualssipp! Law School testified :
In !merpreunJ the D! of hich give blacks an
opportunity to elect the candidate of thelr own cho!ce,_ the Distriet Court for the
istrict of Columbla s implementing what seems to be 65 percent voting dlstricts for
covered jurlsdictions; that is, n 65 percent level of minority population in a given
diztrict {s viewed :?r that court as one which wil] “glve blacks an opfortunlq to elect
o candidate of thelr choice” , .. But the 66 percent rule, which Iy Lecoming more
and more common in this section 5 busineas, is lomenurng that had its beginniog stage
in United Jewish Organisations and iz now being carrled over into n proper Inter-
nretation of section J &s to whether or not o glven politien] wubaivivlon's votin
wcenario hes the effect of denylll:, minorities an opportunity to elect n candidate o
their own cholce . .. In the UJO case, the 65 percent rule came from @ phone
call from an unknown staff member st the Voting Rights section of the De artment of
Justice to attorneys representing the State of New York. Bepate Henrings, February 26,

19!

One witnees referred to o cane in which the Justice Department required that a 70 per-
cent minority district be created befors it wonld agree to preclear a single-member disteict.
ing plan. Benate Beerings, February 4, 1882, B, Freeman Leverett, attorney, Elberton, Ga.
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Hpusidic community objected c
the vietima of discrimination.

rights of the Hasidic Jews,
: gi'ho prece

of Elections;! constituted & mejor judicia

- As Professor Thernstrom has written

not merely to provide equal electora) opportunity,s

chleemnoe under section 5.

C. BECTION 5 V. BECTION ¢

fivmed by the Court in City of Jome v.
€303 U.N. 561 (1069). )
4 Beer

respect to thelr

objettitns of the Attorney General, but in so doin divided & com-
m;mlz‘of Hesidic Jews which had previous] residg(’i in a single dis-
tidet.The Attorney General n}';proved the plan, but members of the

aiming that they themselves had been

The ‘Bupreme Court rejected their claim. Although unu.b];ah to
agres that

ondn opinion, seven members of the Court di
‘York's use of racial criterin in revising the renpportionment
ordey: to obtain the Attorney Genemlqs approveﬁo under the

ights Act did not violate the Fourteenth and Fifteenth Amendment

ding line of cases, all the progenr of Allen v, State Board
ted = r expansion of the Act’s
focus upon facilitating registration and securing the ballot.

*" The traditional concern of civil rights advocates had been
access to the ballot. ., [These expansions] assume a Federally

aranteed right to maximum political effectiveness, Nowa-
/8 local electoral arrangements are expected to conform to
Federal executive and judicial guidelines established to maxi-
imize the political stréngth of racial and ethnice minorities,

Mors recent expension of section 5 occurred in two 1978 decisions.
In United States v. Board of Commissioners of Shejfield s the Court
held that section 5 applied to political subdivisions within 2 covered
jurisdiction which have any influence over any aspect of the electoral
process, whether or not they conduct voter vegistration. Sheffield was
Tequired to pre-clear its electoral change from a commissioner to o
mayor-council form of government. Skeffeld reaffirmed the drift away
from the original focus of the Voting Rights Act of equal access to
the registration and voting process to focus upon the electoral process
iteelf. In Dougherty County Board of Education v. Whites the Comrt
held:that a school oard rule requiring all employees to take unpaid
leaves of absence while campmlgniug or elective office waa subject to

T hus, the Court held that the

ights Act reached chnnges made by political subdivisions that
conducted voter registration nor even conducted elections,

The transformation which had taken }]ﬂnedil:g section 5] was coln-
'nited States," wherein the

Y. United States, 425 U.8. 130 (1070) lavolved the ection b, At

Genezal and Dixtrict Court of & TeAD nnlomlnt plan -nbml{ad by thye 3:)' to{?:l’!

shaeell prorondl o St h el AT, e Bk Feptienion S o
u n- . The Buprem

thar aeotion § prohibits ouly nxh'%:ﬁ voting clu'\n!xe{ yhich ra:;lt'm?‘:rrel FoRsaaRen T

racl
fr@%}m" Id. at-141

Vo f

“ 438 U.B. 110 (1878),

. ¢4 Compore Bectlon 14 (¢) (2) of the act, which provides:
The term ‘‘political subdivialon® shall m any

Te| tmd.og for voting.
43 8, %(19‘188.
41448 V.8, 158 (1880).

ernstrom, “The Odd Evolution of the Voting Rights Act.” 63 7!
{8, 80 19'{::2 .Aheo generally this article for o Glacussian of szé Judielal evoly

an county or parlsh,

where reglatration for voting is not conducted under the supervialon of 0.

n?i.nh. term -m;n include any other subdivislon of n Btate which conducts
L.

-

-
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Court held that although electoral changes in Rome, Georgia, were
enncted without discriminatory purpose, they were nevertheless pro-
hibited under section 5 of the Act because of their discriminatory
effect. Thus, the Court affirmed that the standard of conduct in cov-
ered jurisdictions seeking preclearance pursuant to section 5 mey be
measured exclusively by the effects of a change.* The evolution of
section 5 was fundamentally complete—having been largely trans-
formed from u provision focused upon access to registration and the
ballot to one focused upon the electoral process itself. In the narrow
context of section &, the “effects™ test wes constitutional.*®
A recent and tellin application of the “effects” standard by the
District of ColumbiagDistrict Court can be found in City of Port
Arthur v, United States,*® an snnexation case in which the court
stated :
The conclusion reached by this Court is that none of the °
electoral systems proposed by plaintiff Port Arthur affords
the black citizens of the City the requisite op%ogtumty. to
achieve representation commensurate with their voting
in the enlerged community. Blacks comprise 40.56
percent of the total post-expansion population, and we esti-
mate thet they constitute 85 percent of the voting-age popu-
lation. [None of the proposed schemes] offer the black com-
munity a reasoneble possibility of obtaining representation
which would reflect political power of that magnitude.*

This transformation from a focus upon access to the ballot to a focus
upon the electoral process itself, and proportional representation for
covered jurisdictions under section 5 would also have occurred in
the context of section 2 but for the case of C'ity of Mobile v. Bolden.*
In Mobile, however, the Court reaffirmed originel understandings of
section 2 end the Fifteenth Amendment. Mobile involved a class ac-
tion on behalf of all blacl citizens of the Alabama city wherein plain-
tiffs alleged that the city’s practice of electing commizsioners through
sn at-large system unfairly “diluted” minority voting strength in vio-
lation of the Fourteenth and Fifteenth Amendments, The district
court,* ‘glthough finding that blacks in the city registered and voted
without hinderance, nonetheless :greed with pleintifis and held that
Mobile’s at-large elections operated unlawfully with respect to blacks.
The Fifth Circuit affirmed,* but on appenl, the Supreme Court re-
versed and remanded. The plurality opinion stated :

The Fifteenth Amendment does not entail the right to have
Negro candidates elected . . . That Amendment prohibits only
purposefully discrimiatory denial or abridgement by gov-

@ 14 Sce generally, McClellan, “Fiddling with the Constitution While Rome Buras: The
Case Aguinat the Vot&:t B i{htx Act of 19%%," 42 1a. Law Hev, 1981); Keady & Cochran,
“Section B of thé Voting Rights Act: A Time for Rerislon,” 89 Kentn Jaw J. 4 (1880}.

@ Thae Court relled on South Oaroling v. Xatsenbach and recalled the determinations by
Congress which undergirded the preclearsnce requirement. As with t case, Kome's up-
r ng of the conatitutionality of the “effects™ test in Sectlon & was & highly limited one
a ;%!' rd. 14

~.

niq
8448 U8, 58 10800 1976)
iz, 1978),
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ernment of the freedom to vote “on account of race, color, or

vious condition of servitude.” Having found that Negroes

1n Mobile “register and vote without hinﬁerance,” the District

Court and Court of Adppea.ls were in error in believing that

the appetlant inveded the protection of that Amendment
-in the present case,’s

Thus, the Court reaffirmed that purposeful discrimination is uired
for the Rifteanth Amendment to be violated and that, sinceregction
2 of the Act was o codification of that Amendment, the “intent” test
applied in all actions under that section,%s .

e proponents of the House amendment to section 2 would over-
turn the Court’s decision in the Mobils case by eliminating the re-
quirement 6f proof of intentional discrimination and sim ly require
proof’ of discriminatory “results.” The change would fasilitate n
transformation of section 2 from its original Zocus to new and dis.
turbing objectives of proportionality in representation. .

' In summary, the subcommittes believes that gection & of the Voting
Rights Act of 1965 has undergone a significant judicial evolution. The
onﬁmal purpose was to provide racial minorities with access to the
ballot. In the intervenin years, the focus has changed to the entire
electoral process. As Professor Erler testified :

. In more recent years . . . emphasis has shifted from the
issue of equal access to the bellot for racial minorities to the
issue of equal results. The issue is no longer typically con-
ceived of in terms of “the right to vote,” but in terms of
“the right to an effective vote”; no longer in terms of “disfran-
chisement” but in terms of “dilution.” The old assuraption
that equal access to the ballot would ineluctably lead to
political power for minorities has given way to the proposi-
tion that the political process must produce something more
than equal access. The new demand is that the political
Drocess, regardless of equal access, must be made to yield
equal results.?

The proposal to change section 2 seeks to begi this same process
ooy o, Lo, roponnt of th Hork wmen e 2y
alke right more. Instead, su a8 i
g&huca_l pqrhcxpanon,”,"‘equa‘f opportunity in the p%}itical pro:gss,”
the fair right to vote, and “meaningful participation” are used.*
This subcommittes views with concern ani_propo.sal to institute such
a new focus in section 2 and to bring to this gection concepts of pro-
portional representation that have been developed in other sections

on limited constitutional grounds.

446 U.5. 2t 6, -

4 1d. at 80-81. Justice Btewart noted : “It s apparent that the la;
than elaboraten ulmn that of the Fifteenth Amenp nient, and !hs’lpanrﬁ‘ eglgl'nglgnnglﬂgr
makes clear tha 't wos fotended to have nn effect 1o different from that of the Fifteen
ﬁ!:;ggrm:?g.uéo&uﬂnr- was no apparent disagreement with thiy fnding from any other

¥ Senate Hearings, Jinvary 28, 1082. Edward Erler, Professor,

f&’?;'a}‘: ;xt'h‘c:‘ rl:’ulnn Wwere unpublished nt the time of this repor: ﬁﬁ“.f\?&‘xnﬁ‘é’%‘n‘ﬁ“ﬁ
& Bes e.g. Benate Hearings, Febroary 12, 1862, Drew Days, Professor, Yale Hchool
Iaw: Janvary 28. 19R2, Laugblla McDonid, Director, Boutbern B Ofice, Amociees
Civil'Livertie Union. Se2 also HLR, Rep. No. §7-237, 31 (1081 1910081 Ofice, Ameriean
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V. Aorwox Y House or Rmmam )

During the Senats hearings, great emphasis has been placed on the
substantial vote in the House of Representativea in support of final
passage of HLR. 8112, the House-version of the Voting Rights Act
extension. As Senator Metzenbaum remerked on the opening day of
hearings: o

I have difficulty understanding why the Administration is
not on the side of the overwhelming mejority of the Houss. ..
‘Why in view of the fact that all of the civil rights groups
now are on the side of the 880 members of the Housef 2

Final ' in the House of Representatives of HLR. 8112 was
uchieve!:i on October 5, 1081 by a vfobe ctizt 389-24 with substantial ma-
jorities of both parties in support of such paseage. .
Jo?t. is only becguse of the go}:\otinued emphasis upon the House action
that this subcommittee believes that brief mention ought to be made
of the circumstances of such action. While such scrutiny may not be
a common part of Senate consideration, neither is the recurrent argu-
ment that tie magnitude of the House vote somehow casts doubt upon
the merits of the arguments of Senators who are in opposition to the
House position. .

H.R.p8112, a3 approved by the House of Representatives, would
amend section 2 o rie Voting Rights Act to estnghah & “results” test
for idanﬁii!;ﬁ voting discrimination in place of the present “intent”
standard. dition, it would make permanent the pre-clearance pro-
visiona of section 5 for those jurisdictions subject to coverage under
the coverage formula in section 4. It would; however, create 2 new and
complex bail-out procedure for such jurisdictions which would become
effective in 1084 . : A

What this subcommittes finds particularly noteworthy in the legis-
lative history of H.R. 8112 in the House is the virtually total Jack of
oppartunity for individuals o to these changes'in the law to
testify befgm the House Judiciary Committee. On an issue of the
magnitude of the Voting Rights Act, with the hﬁ controversial
chauges proposed by the House measure, it is remarkable that so little
opportunity to particinate was afforded those individuals who ques-
tibned the House amendments.. .

During the 18 days of hearings that took place in the House on the
extension of the Voting Rights Act, the Judiciary Committes heard
156 witnesses testify on this issue. Of thess, only 18 expressed any
reservations ebout the Hauss messure and some of these were of &
relatively ‘trivial nature. It is the view of this subcommittee that
such a imbelance on a measure of this importance cannot be at-
tﬁbumly to an inability to identify individuals who essed
eoncernis aboxt the House bill. There has been no shortage of interested
individusla who have testified from this perspective during the Senate

egrings.
Of the amai]l hendful of witnesses who did testify in tl:e House
with réservations about HLR. 3112, it is interesting to note the remarks

' ® Beaats Hearlngs, January 27, 1083, T.5. 8 Howard X

"3
of Mz, Qolom, mﬂuk;aﬁomeﬁﬁ.nmdﬁssiadfpi‘ In response-to &
ed

usstion from Reprasmitative ealin) ather . 3
%a&n mbjactt,q pressure not to testify, heobse%y : er ~°,r !.mt hehad

1t atopped-Béing pressiire and’ started being intimidation

8t some pointh 'ﬁ%l endtly someons called most of my'1 clgll}

lgghey o Miksis, pri end I found 'my Iriends, my black

nds in thi B tilg@p_Parby,.Cﬂlhg mé up agking if I

. 3, - Y father who's co-¢hairman of the Demotratie Party

; .;1}11 :;x; ﬁu:otz za:d that he had never hea.rd guch vicious thmgs

Similarallegations Lsve beer made ab il ‘wi

whomig}xt have o[;g’qsed the Honse Ifilf:“mt ofher potentisl Ttnesses
. Whai Inost remiarkable about the Housa Iefi.slatiye roc-

tiying on that .dats .indicating full support for the pro oged
amenduient.*” Given (1) the attention devolt?d to this iss'ug dgring
the Senate hearings; (2)’ the egreement by both sides of the impor-
tance of the issue; (3) the Pprimary concern for this issue by the ad-
ministration; and (4) the obvious importance of the section 2 chan
for ctvil rights law generally, it is surprising thet the Honss amend-
ment to section 2 could have been given suli.lg alight attention during
18 days of House hea;rmgs. : )
erious concern gbout the cliaracter of Houss debate was later ex-
reased before the subcommittee by members of the Houag itself. As
pregentative Butler observed in testimony before the subcommittes :

. The most significant change approved by the House [sec-

- tion 2] went tﬁ:;g h largely unnoticed . . y while the im[por-
tance and potantia Impect of this basic change cannot be
underestimated, the ﬁJure of the House to consider it care-
fully cennot be overstated. s

4As Representative Hyde, & leading proponent of extension of
Voting Rights Act, also observeddl;‘:girg th}i)s subcommittea : orn'. of the

- The Voting Rights Act is & very com lex piece of legisla-
tion which has pe_,en. merchandisefitlyn extxgmrd?narily coexg lex
terms, By the time it reached the floor, suggestions that alter.
nate views ghould be considsred were quickly met with harsh’
charges thet gﬁ deviation whetsoever from what was ushed
through the 1 Judiciery Committes merely reflected “code -

S Hearlngs on Extenston of the Yoting Rights Act by the House Judiclary Bgb
tée on Consticutionnl aoy oo R “ » POETTIN
Wlvur Colom Hao>pd vn }21 e, {(Herelnatter ﬁonn Hearlngs”), June 25, 1081,
(11

o e, eg, Senale Hearfn ary 58, 1032 T.8. Re :
“Voitng' Rikhta Herdball! all gt J’oarml&uth ;n?ﬁ?ag?%?nﬁx'gg ot a

& Houwe gs, Jans 24, 11081, In- ‘amendm
‘wera Jamas Blacksher, Du% ‘Walbert, Arman utt'g_f l"":rtul.ﬁ lt%ﬂimm 2
BAD example of 2 witnvie fayoring the Houss amendmants to Sectlon 2 who neverthe.
less ncgrn!ud the importancs. of ‘the propoxsd changeris Aima’ e, Executive Id.
rector, Mexican-American Lagal Defsnse and BEdneation Fund. Janusry 9V, 1982, .-.
“ Benate Hearings, February 1, 1882, U.S. Representative M. Caldwell Butler.
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r not extending the Act.” Thig intimiduting style of
ﬁ%gﬁ; hed the ironig effect, although clerrly intended, of
limiting serious debate and creating & wave of apprehension
smong those who might have sincerely questioned some of
the bill’s 1 ge. Ngo one wishes to be the target of racist
characterizations and the final House vote reflected morse of
an overwhelming statement of support for the principle rep-
resented by the Act than it did concurrence with each and
every sentence or concept it contains,®®
i e environment of the House consideration of H.R. 3112,

ﬂ\glzl:goot?nmittee is not persuaded that special deference ought to be
accorded the outcome of that consideration. This subcommittes hus
cndeavored to provide a fair ?&ortumty for all responsible views t,o
be heard. It is the obligation of the United States Senate, the “world’s
most deliberative legislative body” to see that & different environment
of debate occurs within its own cgnmbem

V1. Secriox 2 or THE Act

ion 2 of the Voting Rights Act is & codification of the Fifteenth
.hgmmomd, like tﬁn’c Emendment, forbids discrimination with
respect to voting rights. Section 2 states:

No voting qualifications or prerequisites to_voting, or
standerd, practice, or procedurs shall be imposed or applied
by any State or political subdivigion to deny or abridge the
night to vote on account of race or color.

Section 2 is & permanent provision of the Voting Rights Act and
does not expire tﬁs year, or eny ¥ear. 1t applies to both changes in
voting laws and procedures, as well a8 existing laws and procedures,
and it applies in covered jurisdictions and non-covered jurisdic-
tions.*® For the past seventeen years, section 2 has stood a8 a basic and
non-controversial provision to ensure that an discriminatory voting
law or procedure could bs successfully challenged and voided.

A, INTENT V. RESULTS

Given the success of the Voting Rigzlts Act and the fact that
section 2 is a permanent provision of the law, what is the present
controversy concerning section 21 The current issue concerning sec-
tion 2 is tie question of what must be shown in order to establish
a violation of the section. In other words, the fundamental igsue is
the one of how civil rights violations will be identified. Inherent in this
iseue are the very definitions of “civil rights” and ‘‘discrimination.” °f

The Supreme Court addressed this critical issue in City of Mobile v.
Bolden.® In this decision, the Court held that section 2 was intended

= geng rings, 28, 1982, U.8. Representative Henry Hyde.
i i i i it PR R oo one
[ 8. X
a3 % vntlnu: :ijmp s :ug::hm 18 e {in the Jurisdfetions on the dates in which
the trigger formulas were a e,
- of intent ) to clvil rights lyw generally, see Benate Henrings
ngg:;h !.. ﬁsﬁ%hnl Laviv, ;%mulor, City College of :s’:w York, !
446 U.8. 50 (1980).
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to codify the Fifteenth Amendment ® and then held that a claim under

the Amendment required proof that the voting law or procedure in

glgseet}oq._must’have been established or maintained % because of a
scriminatory intent or purpose, As the Court observed :

.. While other of the Court's Fifteenth Amendment decisions
‘have giealtf\:;lth different issfuuelsﬁne has questioned the
necessity of showing purpose iscrimination in order to
show & .'.zifteenth Amendment violation,™

It follows then that proof of a cleim under section 2 entzils the
uirement of showing discriminatory intent or purpose.
Che Court’s equation of section 2 with the Fifteenth Amendment
was based on a review and analysis of legislative history:

Section 2 was an uncontroversial provision in the Votin
Rights Act whose other provisions engendered pmtmoteﬁ
dispute. The Houss ge})orb on‘the bill simply recited that
section 2 “grants a rig it to be free from enactment or en-
forcement of voting qualifications or practices which deny or
abridge the right to vote on account of race or color.,” H.R.
Report No, 89—439 at 23 (1865) ; S. Report No. 80-162, part 3,
at 18-20 (1965). The view that this section simply restated the
prohibitions a ady contained in the Fifteenth Amendment
Was expressed without contradiction during the Senate hear-
1ngs, Senator Dirksen indicated at one powt that all States,
whether or not covered by the preclearance provisions o

. Bection 5 of the proposed legislation were prohibited from
discriminating against Negro voters by section 2 which he
termed “almost o riphmsing of the Fi th Amendment.”
Attorney General Katzenbach agreed. Senate Hearings, part
1,2t 208 (1965).73

Until the ﬁresent debate, there has been virtually no disagree-
ment with the proposition that section 2 has always been intended to
codify the Fifteenth Amendment. .

antroversy.concernmg the Mobile decision, and the intent test
required under Mobile, stems from the contentions that the decision
Was contrary to the original intention of Congress,’ contrary to Pprior
law,n ond establishes a test for identifying discrimination” which is
difficult, if not impossible, to satisfy.™ Since these arguments serve

2 There was uv disagréement on this point auton, the Justices, In addition, the Carter
Administration Jumc:%axuutmeut. in fling it bﬂei for appellees In lodile, deurlbe?:‘ Sec-
tion 2 ax a “rearticulation” of the Fifteenth Amendment. Brief of the Unlited States an
Amicus Curloe nt 84, Oity of Mobile v. ltolden, 448 U.8. 05 (1080).

- dluch of the conf: °f the intent r0versy bas, in part, been due to the
fallure by some to ge that a discriml, may 2lso bs proven by &
¥ owllng that o law hax been “muintalned” or “operated” for much a Jirpore

uch Bot klmpl.
t 1t wnx orlginally enncted for this purpose. See, e g., Whitcomb v. havis, 408 u.s. 21
140 (1878) ; Will“ v. Regenter, 412 U.!?TB%? 780 (lb’lg). ' E
"1.41466 3.!. at @3,

3 Bee e.{.. Bentte Hearings, February 4, 1082, U.8. Re Tesentative James Sensenbrenner ;
;ﬁbig[n{{mlk tl.ngz.d rr;:k Parker, Director, %unc nﬁmu Project, Lawsers Committee
jor Clv! nder W,

 Hee C[.‘. Beonte Hearings, Pebruary 1, 1682, David Walbert, nunrnefv and former Pro-
feswor, Emory University Scbool of Law : February 20, 1082, Arcbibald Cox, Proteasor,
Harvard Unlvervity Law School, representing Common Cause,

T Hoe e.., Senate Henrlu&-. Jancary 28, 1082, Laughlin McDonald, Director, Bouthern
Regional &el. American
James Beuseudrenner,

vil Libertiea Unlon'; February 4, 1082, U.B. Representative
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as the foundation for the case that #obile ought to be overturned, they
merit cereful consideration.

Congressional intent

The first argument raised by proponents of a results test in section -

2 in place of the existing intent test, is that such a test wonld be more
consistent with the original intention of the Voting Rights Act.™ This
subcommittee strongly rejects this contention and believes that the
Supreme Court properly interpreted the original intent of Congress
with respect to section 2. The subcommittee notes, for example, that
Congress chose specifically to_ use the concept of & results or effects
test in other parts of the Act. In sections 4 and 5 of the Act, Congress
established an explicit slthough highly limited use of this test. The
fact that such languuge wes omitted from section 2 is conspicnous and
telling. If Congress had intended to use a results or effects test in
section 2, they had already demonstrated that they were quite ca-
able of drafting such a provision, Congress chose pointedly not to
o this,
The unusual standard in sections 4 and § was a clear function of
the extraordinary objectives of those sections.’ In those provisions,
Congress was addressing selected regions of the country with respect
to which there had been identified histories of discrimination gnd
histories of efforts to circumvent Federal anti-discrimination initia-
tives. It was only as a result of these findings that Congress was even
constitutionally empowered to enact these sections.” Specifically, it
was o function of the fact that the provisions in sections 4 and 5 were
designed to be remedial and temporary in nature that the Court sus-
tained their constitutional validity.” .

Great emphasis has been placed upon a single remark of Attorney
General Katzenbach during the course of Senate hearings to evidence
that an effects test was originally intended by Congress in section 2.
The Attorney General, according to the argument, made clear that a
section 2 violation could be established “if [an action’s] purpose or
effect’’ was to deny or abridge the right to vote.® Quite apart from the
fact that a single chance remark by an individual does not constitute a
conclusive legislative history, the Katzenbach statement can be used
with equal strength by proponents of maintaining the present intent
test. In response to a question by Senator Fong about whether or not
restricted registration hours by a jurisdiction would e the kind of
“procedure” encompassed by section 2 that would permit & snit, the
Attorney General responded, “I would suppose that you could if it

" See 6.z, Benate Hearings, February 1, 1682, Bteven Sultts, Executive Director, South-
orn Begional Council
T SoutM Carolins v. Xatsenbach, 383 U.8. 301 (1968). The Court noted at 338, “The
Act suspends new vou:? regulations pending wcrutiny by federal authorities to determine
whetber their use would violate the Fifteenth Amendimnent. Thin power may have been an
of power, as Bouth Carolina contends, but the Court
has rocrl');’:llgad that exceptional conditions can justify legielative meawurey Dot otberwise
RpYro; e."
p"!ge supra note 77. See also, City of Rome v. United Etates, 446 U.B. 106 (1980) in
which it was agaln noted “that Congress bad the authority to regulate wtate and I
voting tbrough the provisions of the Voting Rights Act,” "179-1R0, and that the 1975
extenulon, “was pleinly a constitutional method of g the ¥l A d; “
“i-'x'a 182
® Senate Hearings, February 12, 1082, discusslon between U.8. Benator Charles Mathizs

and Drew Dl{l, Professor, Yale Bchool of Law, nﬁ"udlnn Attorney General Katzenbach's
testimony in the 1067 Hesrings sbout the original intent of the Voting Rights Act.
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had that purpose.”® He subsequently pr
statement alluding to both purpo]se and e%eoczeieril :lc;:tegtaksﬁ 22335 ;
confusion between section 2 und section b, The Attorney (:genemlss
stmmexflch is g wholly isolated remark in the midst of thousands of
sy,ges %. ! en;—mgs 2nd floor debate; to the extent that it i treated as
]:)sl .“b‘:: of the issue, it can equally be relied upon by either side.»
, la Aubcommittee considers the fact that Congress chose not to uti-
(7o nnguage in section 2 that it expressly used in sections 4 and 5 (i.c.
effects’) to Le far more persumsive of original congressional intent,

28 well as the fact that the concept of an effects standard was discussed

thoroughly in t} ions i
contexgof}sectio 1118 2fonbtext of sections 4 and 5 but not at all in the
Prior law
In response to the second argument of pry
C ‘ond & ‘Oponents of tl
that :VoLvIe effected a significant change ]in II))rior law, th«:esfxisggntﬁf
tee would note again the remarks of the Supreme Court in Mobile:

None of the Court’s Fiftcenth Am isi
I t Amendment deci
questioned the necessity of showing purposeful discrlisr::mt?grsx
in ovder to show u Fifteenth Aumendient violation,ss

There is absolutely no Court decision th
! slon that results pro 3
ggénll_:e .t;:u tlléztelllg{éi: it.!!lmt; ‘gﬁpfl of discriminatory purl}osep::'“i;;:tt:n?ils]
establishing & Fi iolati

ora sections oimer i ing e Fifteenth Amendment violation
regard, proponents rely almost exclusivel;

H;leén: ccl:n‘;.ll,ll;bn c;l;c;:x:n, Zhite V. Regesters In that cn:)s'e? Sx: égg?t?x}l):

n at-large voting system for
H% tt:f i}sleaprest;ntna\'es in s?'eml ff‘eias countiig.e mbers of the Texus
: ratner tenuous foundation for the far-reachin

I:Vlisxetlelt\l‘?; E:xer;‘ le):oxp%seflti in sw‘iion 2dfor 2 number of reusoﬁsc:h}i'.:?g:
§ & 1iteenth Amendment nor a section 2 case: it was

a Fourteenth Amendment case, It is strange ents shoul
n . : that pro 5 S

Trlr{eg ::e lxlté t\(\) ::gg‘es’t lt(lmt tblze M(;bi/; inte?pretat ioln olf)?llxznlt’sifat];::tl:ﬂ

. it was mistaken. Second, if that 15 not cnongh to disered;

the authority of White with respec e Tostie, 1t Pt e

) fate with respect to the fob;l, s

?tf)te}? that nowhere in White did the Court ei'en I:.‘i: tlise‘ ltee’rlrgx ﬂtgl&xl]:‘llts??

Ift ntt: ig the cage, it is difficult to understand how the term “results”

111‘1h§:§ ion 2 is expected to trigger the application of the White case

invlo d, :1“ :nm!;‘iti‘;‘e Fou;“w?l_tht Amendment decision, the White case

rement of intentional or purposeful discriminati
! the Court in Mobile observed about thep‘nﬁgument thntlw;l,:’?e.
represented a different test for discriminution :

*11885 Benate b J ¥
Bt:‘tru. s ) 5:5,‘2%0?—’5?“" DeB. Katzenbach, Attorney General of the Uslted

te supra note 81. Bee aluo 1903 S

Kats enate Hearlngs at 208 In w 4 y

{mnenbacl\ fereed with Senator Dirksen in bia assesvment of Sectll::liihz :t'to‘;.uﬁoameru
o

ct in terms of tr original objectives "t (llzeuraln
T ual ac
Tha 3&‘%‘:‘:’: tt\ocg‘uutégn“;%nnt 5!?9"{1 &%l:;:ed.mugu g:;:!o‘: ff‘i."é'e’l':'x‘}"z?ﬁ?-é'ﬁ.?&“’x?m
’Act.-u“ an nnnexation, ooty mciord d‘.m"u itsel?, Katzenbach did not nllude to such

pauey stricting and appor lusues,
teg_uﬂ,gg u:t have foreseen the marked T 5 of the Voting mm‘i'i:i"x'g {1‘1’: :ll.lak(;s

L at 63,
%412 U.8, 703 (1973),
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In White, the Court relied upon evidence in the record that
included a long history of official discrimination against mi-
norities as welfa.s indifference to their needs and interests on
the part of white election officials . .. White v. Regester is thus
consistent with the basic equal protection principle that the
invidious quality of & law claimed to be racially discrimina-
tory must ultimately bo traced to a racially discriminatory

purpose.®
Finally, end perhaps even more compelli , is that Justice White
who dissented in 2fobile and who wrote the Wkifs opinion egreed that
it was consistent with the intent or purpose requirement. Justice White
disagreed with the Court’s opinion because he believed that the plain-
tiffs had satisfied the intent or purpose standard in Mobile, not because
he disagreed with the standexd itself. He observed in dissent:

The Court’s decision cannot be understood to flow from
our recognition in Washington v. Davis that the Equal Pro-
tection Clause forbids only purposeful discrimination . . .
Even though Mobile's Netﬁm community may register and
vote without hindrance, the system of at-large election of
City Commissioners inay violate the Fourteenth and Fif-
teenth Amendments if it is used purposefully to exclude
Negroes from the political process . . , Because 1 believe that
the findings of the District Court amply support en inference
of purposeful discrimination in violation of the Fourteenth
and Fifteenth Amendments, I rezpectfully dissent.*

Again, it is important to emphasize that even in dissent, Justice
White, the author of the White opinion, agreed with the Cowrt that
the case was consistent with the intent or purpose requirement.

The subcommittee would edd that, if the results test is nothing
more than the standard set down by tha Court in White v. Regeater,
it is unclear why it is necessary to change the present law since #obile
did not overrule White or any earlier Court decision. If the results
test is consistent with WkiZe, then it hould continue to be consistent
even after Mobile. Both White and Mobile are in effect today.

If, despite all, proponents of the results test persist in their view
that Mobile sltered the White law, then, at the very least, it is in-

%446 US. at 69, Bee also Graves v, Barnes, 348 F.8upp, 704 (W.D, Tex. 1872) which dlv-
cusses at some length the vounﬁ‘ rights buckground o Dallas and Bexar counties (Texns)
that was before the Court in White v. Regeater. Graves was nfirmed by the Bupieme Court
in White V. Beguur. There can be little doudbt that there waw substantia] dlscriminatory
}-nrpou at work in these counties on the basis of the Divtrict Courts findloge in Graves.

t is &lwo lntzmnnf to note that in Gafney . Cummings, 412 U.8. 785 (1973), decided o0
the same day 23 White, the Court pointed out at 754 that multimember districts might
vulnerable 'If raclgl or political groups have been fenced out of the political process and
thelr voting 'trenzth {nvidiovsly minimized.” (Emphasis supplied.)

%440 U.B at 102. (Justice White duundugl . gﬂmuy difference between Justice
White's fading and that of Justice Btewart lay In the fact that Justice White found that
the facts gave riss to an inference of discriminatory purpose, while Justice Bteward did
not. They 4id not dlsegree on the proper standard of proof itself—the {ntent standard.

roponents of the results test are not only {n confiict with the Court itself on the mean-
{ag of"’WMu but they are in conflict with several lower courta upon which they wrould
1ike to rely for a definition of the results test. ’roponents often n!x upon o test articulated

n the l‘dth Cirenit 1o Zémmer v, McXeithon, 488 P.2d 1207 (1878), yet ot the same time
are explicit In refecting one of the major factors involved In this test: “‘responsiveness of
alec! oficials to minority community” which the House Report rejects as too “highly
subjective”. H.B. Rep. No. 97-237 at 80.

it
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cumbent upon them to demonstrate what precisely the White law was.
It is not enough to Suggest that we ought to vely for guidance upon a
Inw that was interpreted by n clear majority of the Court in  totally
contrary manner to the manner in which vesults proponents would
like to interpret it. Until such proponents can explain the results test,
this subcomnittee can conclude nothing else than that: adoption of the
test will lead into totally uncharted judicial waters,

The history of Supreme Court decisions is totally consistent on the
foundational requirement that constitutional civi{ rights violations
require proof of diecriminatory intent or purpose. However, the Court
hea sometimes been less than explicit on this point only because it was
not until the growth of “affirmative action™ concepts of civil rights in
the late 1980's and early 1970’s that anyone believed that “discrimina-
tion” meant a.nythmf other than wrongful treatment of an individual
beoause of race or color. It has only been with the development of “af-
firmative action” that an{one has relied upon statistical and results-
oriented evidence to conclusively satisfy constitutional and statutory
civil rights provisions, In uny event, there is absolutely no Court de-
cision before or after Mobile in which anything less thun purpose has
been required to establish & violation of section 2, the Fifteenth
Amendment, or any other Reconstruction amendment.%

Intent standard
The final criticism of the Mobile decision is that it establishes a

requirement for identifying discrimination that is “impossible” or
“extremely difficult” to satisfy.*® This criticism greatly overstat:s the
degres of difficulty of this test as well as the uniqueness of the test.

Tirst, the subcommittes would observe that the intent or purpose
standard has never proven “impossible” in a variety of other legal
contexts. In the criminal law, for example, not only is there normﬁ]y
an intent requirement but such a state o? mind must be proven “beyond
o reasonable doubt”, In the context of civil rights violations, it is only
necessery that an inference of intent be misef by a preponderance of
the evidence”, a vastly less stringent requirement,

In addition, the intent standard has traditionally been the stand-
ard for evidencing discrimination not only in the context of the Fif-
teenth Amendment, but also in the context of the Equal Protection
Clause of the Fourteenth_Amendment, the Thirteenth Amendment,
and school busing cases, In Washington v. Davis, for example, the
Supreme Court observed (in an opinion written. by Justice 1te) :

The central purpose of the Equal Protection Clause of the
Fourteenth Amendment is the prevention of official conduct
diseriminating on the basis of race . . . our cases have not
embraced the proposition that & law or other official act,
without regard to whether it reflects a racielly discriminatory
purpose. is unconstitutional solely because it has a racially
dlsfropogtxong.te impact ... a law establishing a racially neu-
tral qualification is not racially diseriminatory and does not

#7446 U.B. at 63.
® Bsa supra note 78,

.-
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deny equal protection of the laws simply because a ter
proportion of Negroes feil to qualify then members of other
racial or ethnic groups.®
In a subsequent decision, the Comt reafiivined this standard (a
standard which hes never been contradicted in any decision of the
Court under the civil rights amendments to the onstitution). In
Arlington Heights v. Metropolitan Housing Authority, it observed :

Proof of racially discriminatory intent is required to show
u violation of the Equal Protection Clause. .. the holding in
Davis reaffirmed o principle well established in a variety of
contexts e.g. Acyes v. School District No. 1418 U.S. 189, 208
gchools) i Wright v. Rockefeller 376 U.S, b2, 56~7 (election

istricting) ; Akins v. Tezas 325 U.S. 398, 403-04 (jury selec-
tion). ... The finding that a decision cerried a diseriminator
“ultimate cffect” is without independent constitutional sig-
nificance.”

Still more recently, the Court again reviewed the meaning and pu-
poses of the Fourteenth Amendment and the Equal Protection Clause
m Personnel Administrator of Massachusctts v. Feeney. ' In that de-
cision, the Court stated :

Even if a neutral law has a disproportionately adverse ef-
fect upon a recial minority, it is unconstitutional under the
Equal Protection Clause only if that impact can be traced to o
discriminatory purpose . . . the settled rule is that the Four-
teenth .\mend’xluent requires equal laws not equal results , . .9°

The Court hes also stated expressly that the intent standard is the
uppropriate standard for identifying discrimination in the ares of
school segregation, In Keyes v. School District No. 1, the Court noted:

De jure segregation reguires & current condition of se, ega-

tion resulting from intentional State action . . . the differen-

. tiating factor between de jure and so-called de facto segrega-
tion ., . is purpose orintent to discrimination,™

* 420 U.8. 229, 230, 243 (1970). A footnote in Waskington disopproving several lower
court declvions aid not include noy voting casew, [d. at note 12, The requirement of diserimi-
nntu{( Hpnwone far antedated Waekington v, Daids, however, Bee, e.g., Yick Wo v. Hepkina,
118 U.5, 358 (1856) (“Though the law itself be falr on its face nnd i1

‘et f it s wpplied and adinlniutered by public nuthority with an ev:
inid, 4o as practicably to meke unjust and' fllegal iacrimination between yersous.in
wimilar clrcumytances .. . the denfal of vql\ul- gumce 13 still within the prohibition of
the Conmtutlon.'?; Bnowden v. Hughes 32 . (1944) (“T!

b" state officers- of a

those who /re entitled to be treated alike is not o denial of equal protection unfeas there i
shown to be present in it nu element of lutentional or yurporefnl discrimination.”) The
Tequlrement of intent or purpose ms & fundumental eleuient of civil rights 1aw is as oid
as the development of such law itself, *

* Village of Arlington Heighta v. Aletropolitan Hanalnghwﬂopmenl Authority, 420 U.B.
252, 283, 271 llung. Bee alxg Memplis v. Green, 431 U.8. 100 (Interpreting § 1081 of Title
42. a codification of the Thirteenth Amendment, to require purposeful discrimination.)
%442 U.B. 258 (10978).

g .8, at 272, 278. The Peeney caee is alao important fn elaborating upou the iden
of “dlscriminatory Euurpoor." As the Court observed :

“Discriminntory purpose” implies more than fntent as volition or intent as sware-

ness of cousequences , . . It fniplien that the decision-maker relected or res. rued a

particnlar courve of action at leat lp nart “because of" not wnerely “In npite of" its

fidverse consequences bnon an identifinble Froup.

Bee nlso 442 U.8. ut 276, note 25 in which the Court reects the nation of intent
OF An Kotion, whIIC a2 The tame e scuopblels thje sreess oa itk of, e, dlsparate tmpact
of an action, while at the same time recoguixi s fec!

Lnve n relevant bearing on the fssve; Sennte ‘lgenrlnx-. February E. 1082, Michae] Levin,
Protessor. cn{ College of New York.
#4153 U.8. 180, 20 . 211, 218 (1973).

o
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-To gddition to the fact that intent or Purpose is not an extraordi
3 . . . r

teat for discrimination, and the fact that i?is Proven every day of the
week in thousands of. courtrooms eround the country in botl crimi.
n;l_:axid.m"‘x'l htagf_mo,n, it must also be observed ‘that it has not
proven.an ‘impossible” test in the context of several major voting
x!?‘gbts'dbclmons that have been handed down under section 2 and the

ifteenth Amel‘tdment_ #ince the Mobilc decision. In the recent cages of
é{zﬂ{:({wf/g v.dbacambza. Gountyb’l‘ and Lodge v, Buaton® the Fifth

Areulh found no insnrmountuble diffienlties in jdentifyvi i

mmm:’tlgﬁz unQertém inteintsmndaxd.l ¢ i Mentifying voting

X €re 15 absolutely no need whatsoever unde 8 i
test to find a “amokin " of evidence or to “min(tll E-eﬁl”%%
discern, the intentions o . long-dead legislators” gs is often alleged.
1t 35 this misunderstending of the intent standard that is undoubt-
gg‘]l)]vtrte:sp:nmbla for much of the suggestion that it is an unusually dif-

The subcommittes would like to note, moreover, that it is not per-
guaded that an appropriate standard should be fashioned oupthe
Lasis of what best facilitates su 1legal actions against states and
Inunicipalities. If that is the sole (or even the primary) objective of
a legal Eystem, then Congress might want equally to reconsider
expeditin, criminal prosecutions by eliminating the “beyond a rea-
sonable oubt” requirement in such cases, In developing an eppro-
priate evidentiary and substantive standard, our society has chosen to
consider values such a8 feirness and due process as well which, not

uently, will conflict with the value of maximizing successful
pr%secgtmq g: Iglxgauon rates.
- To_descri @ intent test as one requiri direct evidence of g
“a.mol;:g gutr!;.” & a?m}smfns g]f rgcial prejudics and bigotry is to
misconcelve the n fact, s the Su i
racaie the y preme Court observed in Wash-
Necessarily an invidious discriminatory purpose may often
be inferred from the wtalitfgr of the rele?;.nt acts, incjlluding
the fact, if it iy true, that the law bears more heavily on one

- race than another,”*

In Arlington H. eights, the Cowrt stated :

Determin.ing' whether invidious diseriminatory purpose
was.a motivating factor demands a sensitiva inquiry into
such circumstantial and direct evidence of intent as may be
available,’s

688 ¥.24 1289 (Oth Ctz, .
R B, e e s
Yo em, zed the point that th -
;%!;y.‘;he courts have genorally refo: 5 to ex:g:lne ’:’he mou‘:u niﬁg‘ﬁ:&?ﬁ’égﬂ%ﬁ h:l.o
beyond the face of a statute to Identiry discrimination. There are few, 12 o 8000k
any, cages prior t
qt:'n‘:‘g“:h‘{h L{:::Jg:? &24:’&!. dHY (guoo& in which the Sugmna'(.‘oun strucic dewlz': :

L tory

Loatter Qounty v. Northampton Gounty Board of Elsctiona, ke, ia

it s e B el e i R
ace of &

K l:gg,ﬁa um‘ﬁ.& ?l‘c‘,u (}g;ltl)l;n'ghgl. }hon. Tepresented a nl;nm‘g&ts::v:g&%';“gv‘l’i

1 Into legli ared Y,

B uirc" Jato, g;.: dl!.ﬁlorna nrrn:um could now be decl uu{::;on:mu(lnngl 1f & discriminatory

S u}g‘ t;;:. lzt‘ag?nlroqr :Euch peratits motive to talnt an otherwise accoptable practice.
=420 U8, 252, 260 (1077).
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Among the specific factors that mey be looked tpoy the courts in

evidencing discrimination, according to Arlington eights, are the
historical background of an action, departures from normal proce-
dural sat}uence, legislative or administrative history, the disparate
impact of en action upon a minority, and the like® Ag the Court
noted, these are only & few of the circumstances that could properly
be the subject of an inquiry under the intent test.1°

In short, it is expected that a judicial body will weigh the “totality
of circumstances,” whatever such circumstances may be, in evaluating
whether or not an inference of purposeful discrimination has been
raised. The same infinite array of circumstantial evidence commonly
used by the courts to identif criminal violations, in the absence of
confessions of guilt, has also afways been available to prove civil rights
violations, o

Professor Younger, one of the Nation's foremost authorities on the
law of evidence, testified before this subcommittee and concluded :

%gposition to tho intent test has been practical. To enact
it, the argument goes, is to make it difficult or even impossible
to prove a violation. A practieal objection to be sure but one

which s:Egests to me that its makers lack fractical experi-
ence in the conduct of litigation, Spend a few hours in an

criminel court in the land, What is the stuff on trial? Al-
most always, & question of intent . , . In nearly all criminal
litigation and in much civil litifation, & party must prove the
other party’s intent. So far ag Imow, except for the matter

#1714, at 266-68,

“ Bee, €.g., 8lmon, “Raclally Prefudiced Government Actlon: A Motivation Theory of
the Constitutiona]l Han Against Haclal Discrimination,” 15 San Diego Lew Rev. 5 (1078)
At 10s4 whers the author g, adgitione] types or evidence from which the clr.

tal Inf £ {oatd | motivation may be drawn :
'mptomatic of preju-

{

o a :
(1) overtly racial rules or regulations that ey (a) be n}
dice, (b) -m‘ge out & minority raclal group or groups for clear disadvantage, or
(c) bave pelther of these racid] cbaracteristics, or share one or the other to some
incomplets extent; (2) eridence that the actlon sigaificantly dludvnnt:gu n‘ mem-
T J e releva

of n minority raclal Eroup relative to others within nt
population; (3) an explanation of th urportedly ionocent goal: 0|
action that {« sutficientl, contextualls “peculiar (o0 warrant disbellef, (4) evidence
that the actlon's pnrpo: edly innovent goals cosld bave been accomply !‘?' rea.
sonably available  alternative means vith a significantly lesy racially dispro-
g?r;guut. effect ; (5) Jjudiclal ar ndmlnmnm'-n eclslons that easign race s ope
e o

H FY 00, as for example a pream-
ble of Teghlnuon Tacially neutral on {ts face that recites a racizl purpose or an
edmisslon by vounsel Tepresenting the lostiturlon that took ths chaltenged nction ;

& contextusl pecullarity in the Drocess that led to the challenged
Actions, as, for exampl the omission of a Tequired ring: (8)
evidence that the specific membershly fustitution haw revioaely been found to have
engaged In raclally prejudiced actfons ; evidence of s noell{- olitical background
or context suggestive oi raciel prejudice; (10) evidence of the dota and arguments,
h tﬁ i or to the lnstitution during the Infor-
roation-gathering and dellberative processes that led to the action,
20 Als0_geperally E:)y. "M;mam'e 204 Admintstrative Motivation 1n Constitutional
Lavw”, 79 Yale L.J. 120§ (1970) : Brest, "In Defenre of the Anti-Diseriniination Prin.
ciple”, 80 Barvard Law Rev. 1 (1076) : Goodmnn. “De Facts School Desegregation : A Con.
stitnelonal and Empirical Analvais'. 80 Cnlifornia Law Rerv, 276 (1872).
Pl See, er., Appellant's Bcp‘lfv Brief, Frank R. Parker, Lawyers' Committes for Civll
Rights ﬁn.der Law, Kirksey v. Oi :

o

-
©

¥ of Jaokeon, No. 814058 (5th Cir. 1981) at 10:
tbsence of a ‘smoking Run’ in the 1008 leglalative history does not, contrary to
defendants’ argument, negate the cvl%lmcn of discriminatory purpome . ., . and l%ul
robative,

Moreover, the brief cited as evd en{epof discriminatory purpose ;
erception that blacks were a itical threat throughount this
period ; e&b! bt at-large voting was viewed by &t least one leglalative lender who
hix ] 1ation s a purposefol device to prevent blag| political participa-
tion ; (c) the dnevitablo ang foreseodble consrquences of this legislation wax to exclude
black representation ; (d) in fact, 1t has had this efect in Jnc 800 ; and (e) remarks
by single legisiators which. to, ether with other ':Pmm" avidence of diacriminatory
{g::ntl "hl.:.';? provided a firm ix for findl 1 1o cases within

Ty —
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ore this subcommittee, there has been no serious conten-
t1:}1"fn that it is an unduly difficult or 1mgosmble thing to do.
On the contrary, the courts have worked up several rules to

ide juries in ferreting out intent., Intent may be inferred
gm what X said for example but what X eaid does not
conclude the inquiry: a jury mg' find that X’s intention was
the opposite of what was said. Or X’s intent may be inferred
from all the circumstances of his behaviour . . . Nowhere does
the law of evidencs reguirs & “smokmf n” in the form of
Bomeone's express acknowledgement o the offending mten:é
and nowhere has the administration of justice heen 1mped
by the nearly universal absence of such & smoking gun .. .
Lawyers amf judges are familiar with the intent test and
juries have no particular trouble applying it.1

becommittee concludes that proving intent is not “eag y—
it ’g::nls:il not be ‘essy” for a Federal cowrt judge to malge_ﬁndzzlﬁs
that will result in the dismantlement of a structure of municipal self-
government—but neither is it so difficult that 130.%.3 an insurmount-
able standard in section 2 cases, It is a standard that the Nation has
always lived with in the area of civil rights, as well as other areas of
the law, and it has often been satisfied in litigation. Most importantly,
it is the right standard in the sense that neither en individual nor a
community ought to be in violation of civil rights statutes, and ought
not be considered guilty of discrimination, in the ebsence of intent, or
purpose to discriminate. To speak of ‘discrimination” in any other
terms—to treat it as equivalent to a showing of disparate impact—
is to.transform the meaning of the concept beyond all recognition end
to embark upon a course of conduct with consequences that may be at
subatantial variance with the_traditional purposes of the oting
Rights Act and of the Constitution itsslf,
Rule of law

The subcommittee elso believes that maintenance of the present
intent test i8 critical if the law in section 2 i5 to provide ang Mmesaning-
ful guidance to states and municipalities in the conduct of their affairs.
As subcommittee Chairman Hateh remarked during the hearings:

The more I think about it the more convinced that I am
that the real distinction between the intent standard and the
results standard is even greater than the issue of proportional
representation. The real issue is whether or not we are going
to define civil rights in this country by a clear, determinable
standard—through the rule of law, 83 1t were—or by a stand-
ard that Iiterally no one can articulate,1%

The fundamentsl observation is that the results test has absolutely
no coherent or understandable meaning beyond the sim le notion of
proportional representation by race, however vehemently its pgogo-
nents deny this. Ultimately, the results test brings to the law either
an inflexible standard of proportional representation or, in the

34 Bepnte Hearings, February Is.l 1?8& Irving Younger, Willlams and Connolly, Former
PRlen Soranll ot arley Behool of Liw, & Statement, U.8. 8 Orrin G. Hatch

ey
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words of Benjemin Hooks of the NAACP (i ibing discrimina.
tion under theJmsults test) : (in desoribing

Like the Supreme Court Justice said about «
may not be able to define it but I know it whex‘:(}l?gegi?ghj‘" I

In the final analysis, that is precisely what discriminati i
dowi to under the results test becadss there is no ultmzetégnggilg
for identifying discrimination, short of proportional representation.

Under the intent test, for example, judges or juries evaluate the to.
telity of circumstances on the basis of w ether or not such circum-

lating to an allegedly discriminatory action, the ultimate or threshold
question is, “Does this evidence add {'xp to an inference of intent to dis-
criminate {” That is the standard by which evidence is evaluated in or-
der to dqtarmm_e whether or not such evidence rises to 8 level sufficient
to [eIStcai'bhEtllln [y vmll;itmn.

nder the results test, however, there is no com arable question.
Once the evidence is befora the court—whether it be 316 totali%y of the
clreumstances or any other defined class of evidence—there is no logi-
cel threshold question b; which the court can assess such evidence,
short of whether or not there is proportional representation for minor-
ities. As Professor Blumstein observed on this matter:

The thing you must do under the intent standard is to draw
& bottom line . . . Basically, is the rationsle ultimately &
: O & pretext or s it a legitimate neutral rationalef That
isunder the intent standerd and that is a fact finding decision
in the judge or the jury . . . Under the results standard it
seems to me that you do not have to draw the bottom line, You

15, oncmm have aggregated out those factors: what do you
javel W Iere ueby;)u? oudknowbitl is thebold t!hmg we do in
0l: you balance and you balan t ulti

do you balance? What is the cgre velue?i?“ vt ultimately how

There is no “core value” under the results test except for the value
of equal electoral results for defined minority groups, %1- proportional
representation. There is no other ultimate or threshold criterion by
which & fact-finder cen evaluate the evidenco before it,

While there have been & number of attempts to define such an ultj-
mate, evaluative standard, more probing inquiry into the meaning of
these standards during subcommittee hearings invariably degenerated
into either mcl:easm%’y explicit references to the numerica and sta-
tistical comparisons that are the tools of Pproportional representation/

uota analyais or else the wholly uninstructive statements of the sort
that “you Imow discrimination when you see it.” 10

1% Senate Hearlngs, Junuary 27, 1082,
“‘:‘ & ﬂ';g ’H":‘m' mnn:,mre’nt T Ccsl ur&e;!;:;{: L. Hooks, Executive Director, National
"’;’ g"ﬁ.éhool "% lg"";o‘ X ‘::;7 12, 1862, James F. Blumsteln, Profersor, Vanderdlit Uni-
ee sUPrL no . respect to the Bectlon § “effects” te
og{:i:é:: !l't:as.‘r.g.qy which to Judge the impact of chapn a;monhml;%r?:f:: fe.. :hl: iﬁt?'
, retr cer has at least some meanin

ndependent of proportional re resentation, whatever ot)

tHls standard, 425 U.B. 380 (1302 o existing x.w’:'{zﬂ“.”f.“:'éﬁ?.a'."ﬂiz‘.“v'e’.i:.'},;.
posed solely to changes 1o the law—an they would be uoder the Bection 2'zesults teat, there
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The implications of this are not merely academic. In the absence
of guch standards, the results test affords virtuelly no zuidance what-
soever tq communities in evaluating the legality and constitutionality
of theif’ governmental arrangements (if they lack proportional rep-
resentation) and it affords no guidance to courts in geciding suits
(if there is a laclk of proportional representation).xer

QGiven the lack of proﬁortlonal representation, as well as the exist-
ence of a single one of the countless “objective factors of discrimina-
tion,” 1% the subcommittee believes not only that & prims facie case of
discrimination would be established under the results test but that an
irrebuttable case would be established, What response could & com-
munity thet is being sued raise to overcome this evidence? Neither the
fact that there was an absence of discriminatory purpose nor the fact
that there  were legitimate, non-discriminatory reasons for particular

overnmental structures or institutions, would seem to be satisfactory.
&‘heee were certainly not satisfactory to either plaintiffs or the lower
courts in the Mobile case. What other evidence or what other response
would be appropriate to rebut the evidence described here? So long
as there is no standard for evaluating evidence, there can be no
standerd for introducing evidence. The standard that would be fash-
ioned would necessarily be fashioned on a case-by-case basis. Bg neces-
sity the results test would substitute the arbitrary discretion of judges
in place of the relatively certain rule of law esteblished under the
intent test.

The confusion introduced by the results test is illustrated somewhat
by the near-total disagreement as for as one of the most basic questions
involved in the analysis: Does the ‘“results” test proposed in section 2
mean the same thing as the “effects” test in section 5% Despite the
fundamental importance of this matter, there has been disegreement
among witness after witness on this, Iiepresentative Sensenbrenner,
one of the architects of the results test in the House, testified before
this subcommittee and stated:

I think that we are splitting hairs in attempting to see 2
significant difference in a results test or an effects test.'®
Mr, Chambers, representing the NAACP Legal Defense Fund, on
the other hand, totally disclaimed this meaning:

Question: What is the relationship between the results test
in section 2 and the effects test in section 51

s no possibility of & similar standard to that suggested in Beer. In short, there is no
staudard ahort of compariug actuel represeniation of minorities with the re resentation
to which they would Le “‘entiiled unaer a proportional representation requirement. See
Benats Hearingw, March 1. 1ub2, Assistant Attorney General of the United States for Civil
Rights Wiillam Bradford Reynalds.

'rofessor O Rourke has further observed :

A chailenge 10 an at-large system of necesaity must be predicated on a comparison
between elecioral opportunity under the existing plan and the opportunity that would
or might prevall under one or more al 1¢ the Deed not be Umited
to those which fit withia the exiating srructure of goverament or the current size of
the local xovernlgf body, then there !s lttle to prevent the cocaideration of propozr-
tonel representetion ax the model against which the current system could be evalu-
ated, Statement submitted to the Subcommittee on the Coustitution by Timothy
O'Rourke, Profersor, Unlversity of Vlrﬁlnh. March 3, 1682,

G A o;e 8,‘;’"1'?-'”' CourtAin Aobils anid In re ect;?g the results test proposed by Justice
or the Fif: Y and Sectfon

Mr, Justice Alarshall'z dissenting opinion would dlscard thess fixed &nw&m fof
law) 1n favor of a judicial {nventiveness that wonld go far toward making this Court
& super-legislatuze. . . . We are not free to du so. 446 U.S. 35, 76.

% See note 130 intra. . .
“® Senate Hearinge. Februery 4, 1982, U.8. Rep e James 8
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Chambers: '1‘ht3v1 are not the same test.,. : -

Question: In other words, the experience of the courts with
section 5 would not be relevant in etermining how section 2
is likely to be interpreted f

Chambers; That is correct.!1

Ms. Mertinez, representing the Mexican-American Legal Defenss
and Education ¥un , however, stated : :

The continuing vitality of section 2 depends upon an
amendment passed by the House that would permit judicial
findings of section ¥ violations upon proof of the discrim-
inatory effects or results of voting practices,:*

Professor Cox found himself in disagreement on this point when
he observed :

If you mean the effects tast as intepreted by the courts with
regard to section 5, I think that i8 consi erably different
from the results test in section 2,112

During the coursa of both the House and Senate hearings on
the Voting Rights Act, approximately half of the witnesses who dis-
cussed this issue claimed that the results test in section 2 was similar
or identical to the effects test in section 5, and hence that the judicial
history of Interpretation under section 5 was relevant; the other half
ergued that it meant something substantially or bota]fy dissimilar.11*
Guven the inherent uncertainty about the results test in’ the first place,
it is highly instructive to the subcommittes that so much continuing
confusion could exist on & question s basic as the relationship between
the section 2 results test and the section b effects test.

In summary, the subcommittee believes that it would be a grave
mistake for Congress to overturn the decision of the Supreme Court
in City of Mobile v. Bolden, Such an action would effect a major trans-
{formation in the law of section 2 and would overturn a workable and
settled test for identi ing discrimination. The results test in section 2
would bring to the Voting Rights Act an entirely new concept of
civil rights that would create confusion in the law and, likel ,}l)eave
thousands of communities across the country vulnerable to judieial
restructuring.

B. PROIORTIONAL REPRESENTATION BY RACE

Perhaps the most important and disturbing issue brought to the
attention of the subcommittee during the hcarings was the issue
of whether the proposed change in section 2 of the Votin Rights Act
would lead to wi espread court-ordered “proportionaFrepresenta-
tion.” Put simply, proportionel representation refers to a plan of gov-

3 Benate Hearlngs, Februery 12, 1982, Jullus L. Chambers, Prestdent, NAACP Legal
De,g;me Fand. Ine,

Benate Hearlngs, Janunry 27. 1082, Vilma Martiner, Executive Director, Mexican
American Liegal Defenve and Bucations) Fund. " '
23 Bepate Hearlnge, February 20, 1882, Archibald Cox, P ', Harvard U ty
Bebool of Law, representing Common Cause.
1 On occasion, there were even differences of ~pinfon amoug the snime witneax In thelr
testimony hefore the House and the Senate. See, e.g., testimony of Drew Days, Professor,
¥ale Bchool of Law, Senate Hearings, Februn 12, 1082: House Heariogs, June gﬁ.

: gv,
1861 ; Henry Mersk, Mayor, Richmond, Viegina Benute Hearings, Jenuary' 28, 1
Houwe Helrl';n, May 20, 15311 rrinie, . ® i 982,
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exament which adopts the racial or ethnic group as.the rimary unit of
political repregentation and apportions seats in electoral bodies accord-
ing to the comparative numerical strength of these groups.¢ The con-
cept of proportional representation has been ex: erimented with—often
aceompanied by gubstantial gocial division and turmoil—in a handful
of nations around the world.** There seems to be general agreement
the. framers of our Federal Government rejected official mc:gm-
tion of interest groups as & basis for representation and instead chose
the individual s the primary unit of government.!'® Hence, the sub-
committes ig deeply concerned with this issue gince the proposed
change in section 2 could have the consequence of bringing about a sub-
stantial change in the fundamental organization of American political
society,
Results and proportionality
The enalysis of this issue begins with the language of the proposed
change in section 2, Existing section 2 provides that:
No voting qualification or prer uisitive to voting, or
standard, practice, or procedure shall be imposed or epplied
by any State or political subdivision to deny or abridge the
right of any citizen of the United States to vote on account
otg Tace or color or in contravention of the guarantees set forth
in gection 4(£) (2).17
The House amendment eliminates the words “to deny or a.bridlge”
and substitutes’the words “in o manner which results in a denia or
abridgement of.” The House Committee report explains that:

HL.R. 8112 will amend Section 2 of the Act to make clear
that proof of discriminatory Ppurpose or intent is not required

in cases brought under the provision.:1s

Under the current language, as construed by the Supreme Court in
the Mobile case, a violation of section 2 requires &mo of discriming-
tory purpose or intent. The House bill changes the gravamen of the
claim to proof of a disparate electoral result, This change in the very
essence. of the claim flled under section 2 necessarily changes the re-
medial options of courts upon proof of & section 2 violation. In the
present situation, & court can provide an adequate remedy merely by

eIt Iy worth noting that there xeemy to be nt least sowe wemantlenl differences ms
to what ‘“‘proportional tﬁprmn!nuon" means. See, ex., Senate Hesrlogs, Javuary 27,
1182, Benja: Hooks, Erecutive Directur, NAACP (“T think there 13 % blg difference
between projortional reprexentation and representation in proportion to.m. norlti Eop-
ulation."); B Hi by 12, 1982, Drew Dayw. Professor, Yale Scliodl
of Law (denying that a Justice Department requirement amaunted to proporticoal
Iepresentatiou that requlred at least one district In a four dlstrict communl.tf. with o
23% winority pupulation. be structured to elect n minority representative.) Bee also Senate
Hi 5, 1 eury Mars mgr. Richmond, Virzisia: February 11
1082, Frank Parker, Director, Votlug Rights ofect. Lawyers' Committee for Civii
b1t b !unda'z;zpm_" was 2 on or
“;E,"‘“' Hearings, February 12, 1982, Henry Abuhun."%rutuwr. Unlversity of
[N

14 Bee, e.p., Senate Hearings, January 27, 1882, Walter Berns. Restdent Scholar, Amerl-
can Enterprise Institute: Berna, “Voting Riziity and nR", Commentary, March 1082 at
31 Bee :ﬂo The Federalist No. 10 {n which James Madison discunes the concern of the
drafters of the Conatitntion abont the development of *factions’ in the new Natlon.

U1 Bactlon 4(2)(2) inelnden within the eaterorv of KronpA Drotectsd under the Voting
Rights Act.“Inngunge minority' ups. Buch “language minorities” are definsd to la-
clude American ndians, Aleskan Nntives, Aslan Amerlcans, nnd those ot Bpalizk heritage.
Becdnxn 14(c) (2).

3 H.L. Rep. No. §7-227 at 20 (1081).
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declaring the purposefully discriminatory action void since the es-
sence of the statutory claim is & right to freedom from wrongfully
motivated official action. However, under the proposed change in
section 2, the right established is to a particular result and so, inevit-
ably, much more will be required to provide an sdequate remedy. The
obligations of judges will require use of their equit{ powers to strue-
ture electoral systems to provide a result that will be responsive to
the new right.}* Otherwise, the new right would be without an ef-
fective Temedy, a state of affairs which is logically and legally un-
acceptable.

Thus launched in search of a remedy involving results, the subcom-
mittee believes that courts would have to solve the problem of meas-
uring that remedy by distributional concepts of equity which are in-
distinguishable from the concept of proportionality. The numerical
contribution of the group to the age-eligible voter group will almost
certeinly dictate an entitlement to office in similar proportion.’* It is
the opitiion of the subcommittes that if the substantive nature of a sec-
tion 2 claim is changed to proof of a particular electoral result, the
obligation of judges to furnish adequate remedies according to basic
principles of equity will lead to widespread establishment of pro-
portionel representation,

Virtually the same conclusion was stated by numerous witnesses who
appeared before the subcommittee, Attorney General Smith told the
subcommittee ;

[Under the new test] any voting law or procedure in the
country which produces election results that fail to mirror
the population’s make-uﬁ in & particular community would be
vulnerable to legal challenge . . . if carried to its logical
conclusion, proportional representation or quotas would be
the end result. 1

Assistant Attorney General Reynolds testified:

A very real prospect is that this amendment could well lead
on to the use of quotes in the electoral frooess «..Weare
deeply concerned that this language will be construed to re-
?uire governmental units to present compelling justification

or any voting system which does not lead to proportional
representation,is:

Professor Horowitz testified that under the results test :

What the courts are going to have to do is to look at the
proportion of minority voters in e given locality and look at

v The 18 of this distinction was noted by Mr. Rlos who described *“two stages
of litigation, that is, the proving your case part and then the remedy part.”' He testifled
further that “once the factors delinested (n Zimmer and Whife have been extablished
then the courts do re&l{aire thnti}nu 20 to single-member districts but that is et the
remedy ltnf:." Benate Hearings, February 4, 1682, Rolando Rlox, Legal Director, Bouth.
west Voter Reglstration Education Project.

1% For furtber dincussion of the concept of raclal ‘“‘entitlements”, see Senate Hearings,
February 12, 1082, Jumes Blumstein, Professor, Vanderbllt !:nlrerllt‘y Bchool of Law,
Profesror Blumstein testified that the proposed change in Section 2, if heoreuull{y base
at all implies “an underlying theary of some afirmative, rnce-hnsed entitlements.” Later
in bis testimony, he characterized this theory as follows: “Baz{cally, it changes the notion
from & fair shake to a fair share, a plece of the actlon, based upon racial entitlements,
apd that s what I find cbjectionzble,”
h:nshengxe’ Hearlngs, January 27, 1982, Attorney General of the United Stated Willlam

e

. .
It Senate Hearlngs, March 1, 1982, Asistant Attorney Geaeral of the United Btates
Wulism Bradford Reynolds,

AN
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the proportion of minority representatives in & iven locality,
That i8 where they will be'f'n their inqui ;glbhn.t is veryy .
likely where they will end their inquiry, and when they do
that, we will have ethnic or racial proportionality,:®

Professor Bishop has written the subcommittee:

It seems to me that the intent of the amendment is to
ensure that blacks or members of other minority groups are
ensured proportional representation. If, for exemple, blacks
are 20 per cent of the population of a state, Hispenics 15
per cent, and Indians 2 per cent, then at least 20 per cent of
the members of the legislature must be black, 15 per cent
Hispanic, and 2 per cent Indian.1¢

Professor Abraham has stated :

Only those who live in a dream world can fail to percgive
the basic purpose and thrust and inevitable result of the new
section 2: It is to establish a pattern of proportional rep-
Tesentation, now based upon race—but who is to say, sirl—
perhaps at & later moment in time upon gender, or religion,
or nationality, or even age2*s

A similar conclusion—that the concept of roportional representa-
tion of race is the inevitable result of the cgange in section 2—was
reached by & large number of additional witnesses and observers, (See
Attachment B.)

The disclaimer provision

Proponents of the House chenge in section 2 have argued that the
amendment would not result in Proportional representation, and gen-
erally relied on the “disclaimer” sentence which was added to section
2 as a part of the House bill.}*® Since this is the chief argument con-
trary to the conclusion of the subcommittee, the likely effect of this pro-
vision merits careful attention. Again, the analysis begins with the
language of the provision:

The fact that members of a minority group have not been
elected in numbers equal to the group’s proportion of the
population shall not, in end of itself, constitute a violation
of this section. (Emphasis added.)

The House report comments on this changs as follows:

The proposed amendment does not create a right of pro-
portional representation. Thus, the fact that smembers of
& racial or language minority group have not been elected
in numbers equal to the group’s proportion of the popula-
tion does not, in itself constitute a violation of the section

8:;' ﬂxe:zltl‘o‘ﬂnﬂnn. February 12, 1082, Donald tz, Prof Duke U: ty
100! W,
3% Letter (rom Joseph Bishop, Jr., Professor, Yale School of Law, to Benator Orrin G,
Hatch, (:!ulmmxi Senate Jua!cur; Bubcommittee opn the Constitution, January 21, 1882,
% Senate Henrings, February 12, 1082, Henry Abrabam, Professor, University of Vir.
glnl:.BFor other zelected quotes on Section 2 and proportional reprerentation, see Attach-
men

2 Bes, 0., Heoate Hearingw, February 25, 1982, Archibald Cox, Professor, Harvard
Untverafty an 8chool, nprexs'e'nung Common Cause: February 25, 1882. David Brl’zk.
President, American Bar Association ; 'y 4, 1982, T.8. James Se;

breaner,

91-962 0 - 682 - ¢
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although such proof, along with the objective factors, would
* be highly relevant. Neither does it create a right to pro-
portional representation as a remedy.2** -

This report languege is frequently cited as explaining the protection
afforded by the disclaimer language of the House amendment.:t
Analysis of the House report language shows thet it is a misleading
and irrelevant comment on the likely effect of the statutory reference
to proportionality. Moreover, the subcommittee notes that courts
would Jook first to the language of section 2 itself in resolving con-
cerns about proportional representation and would enly consult legis-
lative history if the statutory Ianguage were found to be iguous.

The House Report referenca to no “right of proportional represen-
tation” is highly misleading because, as explained above, the change in
section 2 actuelly creates a new claim to non-disparate election results
among racial groups.*® The inevitability of proportional representa-
tion is introduced by the necessiti of fashioning an adequate remedy,
to respond to_the new claim. The statement in the House Report,
“Neither does it create a right to proportional representation as a rem-
edy” is basically irrelevant to the predioted remedial conssquence of
proportional representation since there is no suggestion that this con-
sequence is prohibited by the disclaimer. In other words, though pro-
portionel representation may not be & mandatory remedy, even under
this theory nothing s;:glgests that it is & prohibited remedy.

The subcommittee believes that the second sentence of the report
lwgua;]ge on the disclaimer may be an accurate observation, but is es-
sentially an irrelevant one. The disclaimer provision will have virtual-
ly no practical significance in preventing the ultimate imposition of
proportional representation. In short, the disclaimer merely adds the
necew(t’i of proving, a8 an element of the new section 2 claim, one or
more “objective factors of discrimination” that purport to explain or
illuminate the failure to elect in numbers equal to the group’s propor-
tion of the population. The subconmittes finds this addition totally
illusory as & bar to proportional representation since the courts and
the Justice Department in the context of section 5 and elsewhere have
aqua.:lg identified so many such factors that one or more would be
aveilable to fully establish g section 2 claim in virtually any political

subdivision having an identifiable minority group.

uT H.R, Bep. No, $7-%27 at 80 (1081).

¢ The Bupreme Court in Mobile was coufronted with a slinilar disclaimer of proportional

representation by Juwtice Marxhall fu bis disveut. In rexponse, the Court obnuutr
The dlxsenting opinion seeks to divcloim this description of itu theory [results teat]
il G5teat som evIGencs of “Lietorion) and LSS acloss Sugition fo proot of slec-

*hixtoricel and wociel * factors on u|

in qoestion iw without political influence . , . Putting to the aide the ey du?tt !tnce: x{‘oﬂg
gauzy sociological ve Du aly, It remaioy far from
in couid, in any principled munner, exclude the claims of any discrate

red
» A‘.l’h &‘”{lt\l?" n"“k“‘:ly f tndividuals, Th
e Conx on speaks only o vidual ere are many theor! 1
Hpmmuon o0 ; DUt only one of these iy enacted in the Conu{ltuégn..a&‘l 0331:::5
gt, Jeouary 28 1082 Harry Gross, Professor, City College of New York.
The eonee{)t of & “diluted” vote, & concept much admired among nrogoumu af the results
Clighe i tba Pouttertth. Amendntat o Lo e s Brei,1o0ys, The Bausl Protection
e
protections expressily to individurls, not to groups. o mendment extend thelr

—Tv

a7

vk, pastial, list of -these “objective factors,”0 gleaned from
mﬁﬁ;}? souyees, includes (1) some history of ﬂiscrimigi.tion; m (2)
vg@{q&: vohing ;i:tems or multi-member districts;** (3) some his-
5 +’duel’” school Systems;**? (4) cancellation of registration for
tailure to vote; 1% (5) Tesidency requirements for votera;* (8)
g&l requirements for independent or third-party candidates; i (7)
oif yyear.olectiong; *7 (8) substantinl candidate cost requirements; 5
(R) staggered terms of office; *** (10) high economic costs associated
with registration; 3¢ (11) disparity In voter registration by race; 1
(12) history of lack of proportional representation; * (13) disparity

i Prém the prripective of the of the ravnlts test, an “obfective factor of
diserimination™ v an electoral pracrice or procedure which constitutes o barrier to efuctive
minord! ar )rocess. ‘Lhese tuclors are derived generally from

LY v B
detiv.ous of ieueral courts, objecnicus of tbe Department of Justics to nrogond changes
sutngitted by e Jurisdietiony for preclearuuce unuer Section 0, the House Keport,
Hiu. AteD. zo. zl“-r‘lc‘{l‘ at 30 (1¥81), testimony presented at tne Nenate henringy, and other
wlscellaneody -
n.pee, &g, H.R. Rep, No. U7-227, 97th Cong., 1st Sess. 80-31 (1881), (hersinafter In
this wection “Bouse Keport) ; Senute Mearinge, January 27, 1982, Benjamin Hooks,
lxecutlve Directur N.A.A.C.P.; Bee aiwo, Uaston County v. Linited States, 393 U.8. 286,
2u6—{ {1060). Diveriminauou n?ln-t blacks (and mrlugs other minorities) has been
yrevalaut throughouut the United Beatey and the of wuch altbough
olng back mly generations before, will nevertheless be uwed as the predicate for broad,
&r-rumlng reifef under 4‘.”{9{:2" u-l;c dm&nﬁ: or gnciltn:ig:tory E‘l?ep:tc‘ ucu test.” Sen-
L ey verett, Atto. 00, Georxis.
¥ in ay! the plaiotifts iﬁim of

aty Hearingy, Yebru
W H u‘;.', E.ouneu;{e at 80-31:

ee,
Mobile v. Bolden, 448 U.m& .
Tha Jultlmm' ely muﬂ to at-large voting systems contained iu
Bectlon 6 preclearance submissiony: e.g. ggs County, Georgla (8-7-72);: Btate of
4 County, Alabama (4—2&-763_' Lezington, Misduslppt (2-23-
C), Board st Edueation (1 %9-78); Horry County, South
earings, March 1, 1982, Willlam Bradford Reynolds, Assist-
unt Attorney General of ths United Btates (Atfaehments D-1 and D-2) ; see also, Benate
Hearings, January 27, 1883, Banjamin L. lIooks. It {4 interesting to nots that such “objec-
iminutl as the ab-lnrﬁc system of voting have heen attacked even
in the context of situations in which “minoritics” represent population majorities within
& community, e.g. Ban Antonio, Texts. Bee Nenate Heurings, January 27, 1082, Vilma Mar-
tines, Executive Director, Mexican-Ameriean In‘fn.l Defense and Education Fund.
13, uga ué.b Uomn%uaenc‘ll;h of Virginta v. United States, 346 ¥. Bupp. 1418 (D.D.C. 1074)
e

use Beaurt'at 21 n. 103 Benate Helrlng. Janoary 27, 1882, Benjamin L.
olitica”, Voter Education Profect
bt .2 ce Deglalrtment has objected to voter purging provi-
;m;ls in ?vgeﬂon GB mbml;;!g‘n: '?: :i 3 SIR::‘ %{un eﬂhllp{l (4-0-81) ; Senate Hearings, March
iiliam Bradfo: .
'Wg%’l. e.g., House n?ort n’t $0-31: The Justice Department hoa aoften abjected to resl.
A R T R L
wiana : 07070, 2 ~T74) ;
T o Brbialn (BA0oT0) . Besate Liotiinpy Maceh e Sous, (vitian Brattord
Reynolda (Attschments D-1 and ).
3 Mge, e.g., Allen v. State Board of Elections, 303 U.B. U44, 370 (1868).
321 The Justice Department has objected, for example, to ngedﬂl electionn In preclearance
ubmissions op six occasions, Benate Hearings, March 1, 1982, Willlam Bradford Reynolds
3Att¢clumnt E-2). 1t miﬁrt &lmﬂu{y be argusd ﬂxat ‘‘oft-year” elections tend to result in
ro-out amon, 0]
See, e.g., Benate Hearings Jlnuniz . 1982, Benfamnln L. Hooks; Voter Educetion
ort. “Barrden’ at 3 (March 16R1). The Justice Department has objected to
filing fee Bection § submizalons; e.T Ocllla, Geo: fAling fees for aldermen or mayor
10-‘;;16&1: Albany, Gnr&mmg fea (12-7-78) : Benate Hearings, Alarch 1, 1082, Wilifam
r’gds rd

the argumest o!

1 Atias ents D-1 and D-2).

e, n.mgnlugs Hearlngs, Junnary 27, 1082, Benjamin L. Hooks. The Justice De-
partinent hox objected to xtaggered terms In Bection § preclexrance submisaions on nhmer-
T S Sowpan. Gesrala. (630750 1 Retdeviie. North Caroliag, (bea 79) ; Gretam, Virgina

3 N N H 0! arolina B
@ﬁ:;%'}?schsxiumn March 1, 1983, Willlam Bradford Reynolds (Atfachments
’L‘Bntg. .., Benate Hearings, January 27, 1982, Benjamin Hooks—"Whether the poliin
nlacex are aceexuible to the communities v here the minoritien reaide, and timex convaenien:
for the voters™. The Justice !!),:&nrtmcn: hog objectad to pollin ce chnnges contained
in Rection § preclearance submissions: e.g., Bumter County, Alabema (10-17-80) ; New-

et (LT oy a0 ol Nop Sol Iyl B Heiior
. . m Hr {1q rynolda 1Y .
.x:lclée:. 0. .Vnﬂngsg.lﬁhg Act of Blﬂlw. § ¢(b), 42 U.B.C. § 1073b(b). Bee Houth Cors-
r 1]

o

Una v, h, 801 (1980).
m, !E:”ef:“ﬂu'nu xef et ot (80-81) : Ofty of Mobile v. Bolden, 448 U.8. 03 (1080) ;
Otty o} Rome v, United States, 448 U.8. 158 (1880).




in literacy rates by race;!¢* (14) evidence of racial bloc voting; :¢¢
(13) history of English-only ballots; ¢ (18) history of poll taxes; 14
(17) disparity in distribution of services by race; ! (18) numbered
electoral posts; *** (19) prohibitions on single-shot voting; 2¢* and (20)
majority vote requirements.1°®

Sueh “objective factors of discrimination” largely consist of elec-
toral procedures or mechunisms that purportedly pose barriers to full
participation by minorities in the electornl process, Given the exist-
enee oP one or more of these factors with the lack of proportional
representation, the new test in section 2 operates on the premise that
the existence of the “objective factor” explains the lack of propor-
tional representution. Thus, in a technical sense, the disclaimer would
be satisfied, It would not be the absence of proportional representa-
tion éu. and of itself that would constitute the dispositive element of
the violation but rather the “objective factor”. The existence of both
the absence of proportional representation and any “objective factor”
would consummate a section 2 violation. Because of the ]!imitless num-
ber of “objective factors of discrimination,” the disclaimer provision
would essentinlly be nullified. Effectively, any jurisdiction with a
significant minority population that lncked proportional representa-
tion would run efoul of the results test. Identifying a further “objec-
tive factor of discrimination” would be largely mechanical and
perfunctory. )

The analysis of the subcommittee of the likely significance of the
disclaimer sentence, in fact, accords it more wei Ktt an suggested by
several opponents of the change who appeared before the subcom-
mittee. Their views are not rejected, but nre recognized as lending im-
portant support to the conclusion of the subcommittee,

Assistant Attom? General Reynolds testified, for exmmple, that
the disclaimer would only operate to prevent a violation of section 2
where an electoral system had, in fact, been tailored to achieve pro-

1 Bee. e.g., Voting Righta Act of 10635, § 4(a), 42 U.8.C. § 1973b(n) ; Gaston Cownty v.
United Ktoice, 305 U8, 265 (16e0). 4. ! () @ v

4 Bee, e.g. House Keport at 80-31; City of MNolile v. Bolden, 430 U.8. 33 (1480) ;
City of Rume v, 'nitrd Btnten, 446 U.B. 18 (19KD). Senute Hearlngs. Jan, 27, 1882,
.uc-nlnmln J.. Hooks ; Voter Education Project Report. “Barriers” at & (March, 1081).

31f Kee, e.g., Voting mﬂhu Act of 1003, § 203, 42 U.S.C. § 1973an~1n. The Juxtlce Depart-
ment bax ohjected ‘to “"Enclinbi-only ballots™ ln_Yuba Conte (3-26-76) and Monterey
County, Californla (3-4-77), Senate Hearingw, March I, 1982, Willfan Brodford Reyao-
olds (Attachment D—?l{

41 Bee, ¢.g., Voting Rightu Act of 1905, § 10, 42 U.B.C. ,| 19780,

17 Bee, ez, Clty n{ Kome v. United States, $46 1.8, 156 (1080) : Lodge v. Buzton, 639
F.2d 1308 (6tb Clr 10R1) ; Renate Heurlngw, Jun. 27, 1982, Benjoudn Hooks.

1 8ee, e.n.. Houwe Report at 39-31, The Justice Department hav conslstently objected
to “‘numbered electoral posts” 1n Nectlon 6 preclearance submissionn: e.g.. Birminghaw,
Alabgms (7-$-71) : the Btatex of Geordn (7-6-%1), Lo Ixfnnn (4-20-78), Mixetuadzpf,
(#-10-71), North Carollna (8-27-71), Houth Carolina (6-30-72) ; and Texas City, Texay
(%-10-78). Menute Hearlngw, March 1, 1862, Willlam Rradford Reynolds (Attachments,
D-1 and D-2): Senate Hearlnge, Jun. 27, 19R2, Henjamip Hookw.

! See, e.c.. Houne Report nt 30-31. The Justice Denartment Lian ou occaxlon ohjected 1o
"ulm;):-ahot probibitions” in Section § precleurance subminxions: e.xr.. Talladegs. Alnlumn
{1-23-71) umter Caoty, (Ala,) De - Exectulve € » (10-20-74). Renate
Hearingn, March 1, 1982, Willlam Mradford Reynoldw. (Attachments =11 : City of Rowe
Y. United Btates, 446 LB, 156, 1R4 (18#K0) © U.N. Cowmimion on Civil Rightr. “The
\!"otlmt !lllxgtu kAcl: Ten Years After” pp. 200-207 (1973) : Renate Hearings, Jun, 27, 1082,

enjamin Hookn

VJB». e.g., House Report at 30-31. The Justice Departinenr hax routlusly obiected to
“mnjority vote requivements’” in Section J preclearnnes wnbwissinns: ee. Pl¥e County.
Atuhamn (R-1 2—1;“ : Athens, Gr. (10-24-73), Augustn. Ga. (#~2-81) ; Orlenns Partuli, Ia,
(H=10-751 1 Brate of Miuluslnnl (4=11-79": Greenville. N.C. {4-7-R0): Rock Hill, 'H.C.
(12-12-7R) : Dumas (TX) Independent 8~hont Distrist (R-12-70). Benate Hearine March
1, I0K2, William B noi\('no)dn (A D-1 and D-2). See Sennte Henariagx.
ooks,

Jan, 27, 1082, Benjamin I
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portional representation and the intended result was not achisved
aolely because the right was not exercised as, for example, where no
minority candidate sought office.?*! This reasoning led Assistant Attor-
ney General Reynolds to conclude that in most situations a failure to
wiieve Pproportional representation by itself would be sufficient proof
of a section £ violation:

In the amhetg?al case—where minority-backed can-
didates unsuccessfully seek office under electoral systems, such
a3 at-large systems, that have not been neatly designed to
producs proportional representation—disproportionate elec-
toral results would Jead to invalidation of the system under
section 2, and, in turn, to a Federal court order restructuring
the challenged governinent system.122

Professor Younger testified that the disclrimer is likely to be whol-
ly ineffective because it is “simply incoherent.” *** He observed:

If the draftsmen of proposed section 2 wished to see to it
that the racial inakeup of an elected bodf( would not be taken
as evidence of a violation, they have failed to say o in their
moving sentence, If enacted, that saving sentence will either
be rewritten by the courts or ignored, in either event dishonor-
ing Congress’ responsibility to write the Nation’s laws.13*

Professor Berns testified that the disclaimer might simply be ignored
and stated:

Whatever Congress’ intention in making this disclaimer,
the courts are likely to treat it the way they treated a similer
disclaimer in the évil Rights Act of 1964. There Congress
£nid specifically that nothing in Title VII of that Act should
be interpreted to require employers “to grant preferential
treatment” to any person or group because of ruce, color, sex,
or national origin, not even to correct “an imbalance which
may exist with respect to the total number of percentage of
persons of any race etc. employed by any employer. Clear
enough, one wonld think, but the Supreme Court paid it no
heed. To rend this as written, said Justice Brennan in the
Weber case, wonld bring about an end completely nt variance
with the statute, by which he meant the purpose of the Court.
Congress’ discleimer should be taken with a grain of salt.!®®

By whatever theory one prefers, the disclaimer is little inore than
u rhetorical smokescreen that poses utterly no barrier to the develop-

2 Sennte Hearlngs, March 1, 1982, Assistant Attorney General of the United States Wl
llnll_: lll{ucltonl Heyuoldn,

"'S‘rnn!n Hear{ngs, Febrnary 25. 1082, Irving Youuger, Willlamg and Connally, Furmer
l'r:;.rn-wr. Curnell University Sehool of Law.

.

B Berns, “Yoting Rights and Wronge.” Commentary, March 1082 at 35, “Weber” refers
tu 'nited Steelworkers of Americu v. Weber, 443 U.B. 183 (1070). The dixclaimer 1y 11-
Tuxury In yet another xense tn that it does nothing more thuu rextate what te alrody pires-
ent luw, Whiteomb v, Charis, 403 U.S. 124. 144, (1871) : Wirite v. Reyeater, 412 UK. 753,
TU5 (1073) 3 City of Uoblle v, Joldes 446 U.S. B35, 08 (1080) : Lodge v, Burton. Stk P, 24
1358, 1382 (5th Cir, 1051), stay grinted xub notn Royers v. Lovl(g, 439 .5, 148 (1978).
In that wenve, It doex not address at ull the impact nud Lnplieatlons of that part of
Bectlon 2 that i belug changed—the resultx text. The very fact that Congresa will have
changed the xtandard of Scctton 2 evidences an obvlous Intent on the part of Congress to
change current law,
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ment of proportionr] representation mandeted by the preceding lan-
guege in the new resultstest. .. .

To summarize once more, the disclaimer provision is meaningless as
o barrier to proportional representation because: (a) it is absolutely
silent in addressing the remedies, s opposed to the substentive viola-
tion, required by the results test; (b) even with respect to the sub-
stantive violation, the language taken at its face value simply requires
the identification of an additional “objective factor of discrimination,”
one or more of which will exist in most jurisdictions throughout the
country; (c) the provision can equally be interpreted to place an ab-
solute obligation upon e jurisdiction (o establis governmental struc-
tures consistent with proportional representation, offering protection
to such jurisdictions only to the extent that minority groups them-
selves have been derelict'in taking advantage of such a structure as,
for example, when they fail to Og(‘l‘ 3 canfidate; {d) the provision
from & purely technical point of view is inherently illogical and inter-
nally inconsistent since by the terms of section 2 only “votir;i practices
or procedures” can be violations nat, by definition, the racial make-up
of an clected body; and (e) the provision, even if it meant what its
proponents argue it means, is uncomfortably close in langnage to dis-
claimers in earlier legislation that has been effectively ignored by the
courts,

Proportional representation as public policy

. The conclusion of the subcommittee that proportional representa-
tion is the inevitable result of the proposed change in section 2, not-
withstanding the disclaimer, leads the inquiry to whether the adop-

tion of such a system would be advisable [])o iey. On this point, the’

testimony was virtually unenimous in conelusion Proportional rep-
resentatijon is contrary to our political tradition and ought not to
aoce}'mod as 8 general part of our system of government at any level.2ss
Professor Berns, for example, indicated that the Framers considered
the very question the subcommittec has addressed and rejected any
system of representation based on interest groups. He testified :

Representative government does not im ly proportional
representation, or any version of it that is ikely to enhance
bloo voting by discrete groups. The Framers of the Con-
stitution referred to such groups as “factions,” and they did
their best to minimize their influence.” . . .

Whereas the Anti-Federalists called for small districts and,
therefore, many representatives, the Frumers called for (and
got) larger districts and fewer representatives, They did so as
o medns of encompassing within each district “n greater
variety of parties and interests,” thus freeing the elected rep-
resentatives from an excessive dependence on the unrefined
and narrow views that ave likely to be expressed by particular
groups of their constituents,**”

12 Bee e.z., Benate Heerings, February 4, 1982, Norman Dorsen. Profescur, New York
University 8chool of Law, representing the American Civil Libertles Unfon: *T ;:n(‘z’lube
agrinst proportionsl representation, I think that people are entitled to vote under a fair
and constitutional sevatem and that Eroromonl re%reunudon haw not been our syatem.” ;
gzx&ul:urxnu. PFebruary 12, 1982, Jullus Chambera, Prestdent, NAACP Legal Defense

7 Benate Hearlngs, Januuary 27, 1082, Walter Berns, Realdent Scholer, American Enter-
prisc Institute,
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The testimony of Professor Erler sounded the same theme:

Nothing could be more alien to the American political
tradition than the ides of proportional representation. Pro-
portional representation makes it impossible for the repre-
sentative process to find & common ground that transcends
factionalized interests. Every modern government based on
the proportional system is highly fragmented and unstable.
The genius of the American system is that it requires factions
and imterests to take an enlarged view of their own welfare, to
see, as it were, their own interests through the filter of the
common good. In the American system, use of its fluid
electoral alignments, a representative must represent not onl
interests that elect hin, but those who vote against him as well.
That is to say, he must represent the common interest rather
than any particular or narrow interest, This is the genius ofa
diverse country whose very electoral institutions—particu-
larly the political party structuré—militate against the idea
of proportional representation. Proportional representation
brings nerrow, particulerized interests to the fore and under-
mines the necessity of compromise in the interest of the com-
mon good.!*

The subcommittes adopts these views and believes that propor-
tional representation ought to be rejected as undesirable public policy
totally apart from the constitutional dificulties that it raises, and the
racial consciousness that it fosters. Since it has concluded thet the
proposed change in section 2 will inevitably lead to the proportional
representation and that the disclaimer langnage will not prevent this
result, the subcommittee necessarily and firmly concludes that the
House amendment to section 2 should be rejecteg by this body,

C. RAQIAL IMPLICATIONS

In addition to the serious questions inherent in adopting any legisla-
tion which recognizes interest groups as a primery unit of political
representation, 1t must be taken into account that the particular up
immediately involved is defined solely on racial grounds. The subcom-
mittee believes special caution is a.pprof;riate when the enactment of
any race-based classification is contemplated and rigorous analysis of
potential undesirable social consequences must be undertaken,

The firat problem encountered is simply one of definition. Legislation
which tends to establish representation based on racial group neces-
sarily poses the question of how persons shell be assigned to or excluded
from that group for political ]im:posw. Recent history in this and other
nations suggests that the resolution of such a question can be demean-
ing end ultimately dehumenizing for those involved, All too often the
task of raciel classification in and of itself has resulted in social tur-
moil, At & minimum, the issue of classification would heighten race-
consciousness and contribute to race-polarization, As Pm%essor Vean
Alstyne put it, the proposed chanrse in eection 2 will inevitably : “com-
pel the worst tendencies towa tgpe-based allegiances and divi-

M Benate H I 3 P Gatl
Center te Hearings, January 28, 1882, Edward Erler, N Hi
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sions.” 3 This predicted result is in sharp conflict with the admoni.
tions of the. eldlzr Justice Harlan who wrote in Plessy

There is no caste here. Qur Constitution is colorblind, and
neither knows nor tolerates classes among citizens. . . , The
law regards man as man, and takes no account of his surround-
ings or of his color when his civil uﬁhts are gueranteed by the
supreme law of the land are involved. 1o

More recently Justice Stevens called the very attémpt to define
qualifying racial characteristics:

repugnant to our constitutional ideals . . , If the national

vernment is to make a serious effort to define racial classes

Y criteria tha can be edministered objectively, it must study

precedents such as the First Regulation to the Reichs Citizern.
ship Law of November 14, 1935,3t

Thus the subcommittee finds that the race-based assignment of citi-
zens to political grou(s isa Potzntia]l f: disruptive task which appears
to be contrary to the Nation’s most en ightened concepts of individua)
dignity and civil rights, . .

%he second problem involves doubtful assumptions which are neces.
sary to support a race-bpsed system of representation, The acceptance
of u racial group as & political unit implies, for one thing, that race
is the predominant determinant of litical preference. Yet, there is
considerable evidence that black political figures can win substantial
support from white voters, and, similarly, that white candidates can
win the votes of black citizens, Attorney Generil Smith described the
evidence. He referred to the implication that blacks will only vote for-
black candidates and whites on?y for white candidates and said :

That, of course, is not. true. One of the best examfples of that
isthe City of Los Angeles, where a black mayor of course was
elected with many white votes,6?

Similarly, a race-based system implies that the decisions of elected
officials are predominantly” determined by racial classification. Pro-
fessor Berns questioned this assumption in his testimony :

T question whether & black can be fairly represented only
by a%!ack and not, for example. by a Peter Roding or that a
white can be fairly represented only by a white and not, for
example, Edward Brooke,:

In other words, there is no evidence that racial bloe voting is inevit-
able and resson to doubt that fair representation depends on racial
«dentity. Legislation which assumes the contrary may itself have the
detrimental consequence of establishing racial polarity in voting where

18 Letter from Willlam Van Alutsne, Professor, Iuke University School of Law, Vislting
Protesvor, University of Calitornla Behioo) of Linw, t0 George Corhrun, Professur, University
ot Misslsslpn! School of Law, Februnry 16, 19x2 i submnitted to the Scnate Bubcomnmittee un
the Conatltuzlun, February 235, 1032,

"’P‘Ien;l v. Ferguson, 168 U.§. 437, 559 (1807) (dlautntln;k aplnion by Harlan, ).
Bul:" gulf,l :wc V. Kintrnick, 448 U.4, 448, 53¢ n. 5 (19 0) (dlaenting opinlon by
eny, J,),

P‘r’: i;'leré:;,tlfuilenrlngl. January 27, 1882, Atwrney General of the United States Willlam

"eng| 5

" Sennte Hearings, January 27, 1052, Walter Beraw, Restdent Beholar, American Enter-
Dbriwe Institute,
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none existed, or was merely episodic, and of establishing race as an
nccepted factor in the decision-making of elected officials, :

Finally, any iissumption that a race-based system will enhance the
politieal influence of minorities is open to considerable debate, Profes-
sor Erler testified that it is not elways clear that the interests of racial
minorities will be best served by a proportional gystem:

It may only allow the racial minority to become isolated,
The interests of minorities are best served when nerrow racial
issues are subsuimed within g lerger political context where
raco does not define political inferests. The overwhelming
gurpose of the Voting Rights Act was to create these con-

itions, and probably no finer example of lef-i.slation serving
the cominon interest can be found. But transforming the Vot-
ing Rights Act into s vehicle of pr;:g:ortional representatation
upon race will undermine the ground of the common
good upon which it rests, Such a transformation will go far
- towards precluding the posgibility of ever creating & common
interest or common ground that transcends racial class con-
siderations, 1%

Professor McManus recalled an instance where politically articu-
late blacks argued strongly against proportional representation:

One faction of blacks, led by severa] state representatives,
the three black Houston Cit Council members, argued for
spreading influence among three commissioners rather than
having a single black “figurehead’ commissioner, State Repre-
sentative Craig Washington, spokesperson for the Toup,
pointed out that three votes ars needed to accomplis any-
thing substantive, “Ag long os we have 25 percent of the vote
in an{ one district we are going to be the balance of power.
For that reason it is better for the black community to have
voting impact on three commissioners than to be lumped to-
gether in one precinct and elect g black to sit at the table
and watch the papers fly up and down,” he said. ‘Washington
rrgued that packing all the blacks in one district was “not in
the best long-term interests of the community,” 10

Thg City Attorney for Roime, Georgin, Mr. Brinson similarly ob-
served :

While the proposed amendment to section 2 muy be per-
ceived as en effort to achieve Proportional representation
aimed at aiding a group’s participation in the political proc-

—_——

% Benate Hearings, February 12, 1982, Edward Etler, Professor, Natlonal Humanitles
Center. Even Justice Brennan, ‘certalnly no ovponent of utfirmative actlon notlons of clvil
righty, has remarked that efforts to achleve nroportinonl renresentation could be used as a

u
“‘contrivance to regregate the Broup ... theredy frustrating ity otentlally succeasful efforts
;;2ﬁlmnn bullding along racial an" United Jewisk Organf=ation v, Carey, 430 U.B.:u

3% Senate Hearings, February 1, 1882, Susan McManus, Professar, Un{versity of Houston,
The subcommittes draws a xherp distinetion between aggrezate influence of the minartty
community generslly and the infl Indivy, minority tven. While the
influence of an individual minority representative may wel Ibe enhanced by an overwhelm.
ing}; district, 1t iy Whether or not minority Influence
Renerzlly Is enk by such

17 icts 8 opjioxed, for le, to greater dlspersal o
slgoificant minority populations among a grenter number of dlatricte, A dhtlncugn. ﬂm-.t
n.

must be drawn between minority influence and minority reprexentatio;
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esses, in reality it may very well frustrate the group’s po-
tentially successful efforts at colition building across racial
lines. The requirement of a quotn of racial political success
would tend strongly to stigmatize minarities, departmental-
ize the electorate, reinforce any arguable bloc voting syn-
drome, and prevent minority members from exercising in-
fluence on the political system beyond the bounds of their
quota.i®®

A third problem relates to the perpetuation of segregated residen-
tial patterns. Since our electoral system is established within geo-
grephic parameters, the prescription of race-based proportional reg-
resentation means that minority group members will indirectly be
encouraged to reside in the same areas In order to remain in the race-
based political group. A political premium would be put on segre-

ated neighborhoods. Professor Berns used the term “ghettoization® to

escribe this process. “If we are going to ghetto-ize, which in a sense
is what we are doing, with respect to some groups, why not do it for
all groups!” it Professor McManus emplusized in her testimony
that administrative practices in the context of section 5 seemed to en-
courage such segregation :
A premium is put on identifying racinlly homogeneous pre-
cinets and using that as the test, and it seems to me the bottom-
line inference is that racial polarization, or having people in
racially-segregated precincts, is the optimal solution or the
ideal, which I find very hard to accept asa citizen

_ The subcommittes’ rejects the premise that proportional rep-
resentation systems in fact enhance minority influence (as opposed
to minority representation). Even, however, to the extent that this
were & vélid premise, it would be valid only with respect to highly
segregated minority groups. Indeed, proportional representation sys-
tems would place & premium upon the maintenance of such segrega-
tion. For to the extent that a minority group succeeded in integrating
itself on & geographical basis, it would concomitantly lose the “hene-
fits” of & ward-system of voting. Sucha system wonld “benefit” minori-
ties only insofar as residential segregation were maintained for such
groups. .

Thus, analysis suggests that the proposed change in section 2 in-
volves a distasteful question of racial clessification, involves several
doubtful assumptions about the relutionship between race and polit-
ical behavior, and may encourage patterns of segregation that are
contrary to prudent public policy. These likely undesirable social con-
sequences argue strongly against the proposed change in section 2.

D. IMPACT OF RESTLTS TEST

Assistant Attorney General Reynolds emphasized in his testimony
before the subcommittee that the proposed change in section 2 would

8 Sennte Hearings, Februsry 11, 1982, Robe.rt Brinson, City Atto Rome, G .
) r;:e ll(;ll;&t& tl;lenrln:l: Jenuary 27, 1882, Walter Berns, nulden't Gchorlﬂﬁ,’km%::an'inl:&:-
)] 3

i® Genate Hearlngs, February 1, 1082, Busan McManus, Protessor, Unlversity of Houston.
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apply natiomoide, would apply to ezisting laws and would be 2 per-
manent provision of the Act. These observations cogently establish the
P““mémsg {eo’r assessing the practical impact of the proposed change
in section 2.

Every political subdivision in the United States would be Jiable to
have its slectoral practices and procedures evaluated by the pro-
posed results test of section 2. It is important to emphasize at the
ontset that for pua?Z:oses of section 2, the term “political subdivi-
sion® encompasses al/ governmental units, including city and county
councils, school boards, utility districts, as well sy staté legislatures.
All practices and procedures in use on the effective date of the change
in the law would be subject to the new test, as well as any subsequently
adopted chan%es In pructices or procedures. Furthermore, since the
provision wonld be permanent, a political subdivision which was not in
violation of section 2 on the effective date of the proposed amendment,
and which made 16 changes in its electoral system, could at some subse.
quent date find itself in violation of section 2 because of new local
conditions which may not now be contemplated and which may be be-
yond the effective control of the subdivision.1™

Within these general and far reaching parameters, it appears that
any political subdivision which has » significant racial or language
minority %opulahon and which has not achieved proportional repre--
sentation by race or language group would be in jeopardy of a sec-
tion 2 violation under the 1;opose<f results test. If any one or more
of & number of additionel “objective factors of discrimination” ** were

present, & violation is likely and court-ordered restructuring of the
electoral system elmost certain to follow.

i® Senate Hearings, March 1, 1982, Awsistant Attorpey General -}
Wl‘l'l,lamgﬂdéomr %;ﬁ"")d‘l u; l Yy al of the Unlted ‘States
ection G of the Voting its Act, of canzse, applles only to proposed changes in
voUn&pncu:eu and procedures. it dves not lpplg tu lllrstc‘uul u{d w'fmkum in eﬂgegz at
the time a furisdiction becomes cuvered. Hence, the imnlirations of t ie proposed change in
2 critleal Importanee for covered Jurisdictions ns well ns non-covered
Jurisdictions. -

One witness' are in 5 & sense of the poteatinl bre dtk of
the emendments to Section 2 v rea
It In no overstatement to say that the effect of the amendment is revolutionary,
and will place In doubt the valldity of golltlul hodles nud the election codes of many
states in all parts of the Union . . . The amendment to Section 2 will likely have
these :{ W \! ln?- annexation by wmunicipulities,
governinent consolidations, counly consolidatiuns, or other simllar govern:nentay
reorsanizations In areas. laving a minority Yopnlntion con (2{ It will outlaw at-
large voting in any aren where any racial, color, or language minority is found . ., .
(3) It will place i doudt state laws governing ifieatt nnd ed: fonal requlre-
nents for public ofice . . . (3) It will dramatically affect State laws_ establishing
cougresslonnl districts, state Jegislative districts, und local governing body apportion-
wuient or districting scheies ; and (G) It will place in doubt provisfons of many election
codes throughout the United Btates. Senate Hearlngs, Fedbruary 3, 1682, I3. Freeman
Leverett, Attorney, Elberton, Georgla,

Thean observations ‘are not at signlfcant varlance with the observations of a large
number of odditional witnesses concerned ubout the change in sectlon 2. To capture
further a wense of the potentlal breadth of the section 2 change, imagine the implica-
tlons of n Btate legisiniure's decislon not to reduce the minimum votlng in state
electionx to 16, for example, or to {ncrcase xuch nge after having voted a reduction, In
each cawe. there would be o clear dizparate impact upon racial minorities becanse of the
substantially lower, average age of this population. In each cese, & substantially higher
nroportion of minorities would he effectively “disenfranchised.” See Senate Hearings,
February 4, 82, Norman Doraen. Profesxor, New York University 8chool of W,
reprrrenting the American Civil Liberties Unalon February 12, 1982, Jullus Chambers,
President, NAACDP Legnl Defense Fund, Inc.

31 The House Repart on H.R. R112 refers to these as belnz “objective factors of dls-
crimination”. H.R. Rep. No. 97-227. The Voter Educntion Profect describes these as

. “harriers to_minority participation,” Hudlin and Brimah, The Yoter Education Report:
Burrlera to Effective Particlpation in Electoral Polltics (March 1081),




The probable nature of such an order is lustrated by the action of
the District Court in the Mobile case ™ At the time the action was
brought, the City of Mobile, Alabama had a Gity Canmnission form
of government which had been established in 1911. Three Commis-
stoners elected nt large exercised legislative, executive and administra-
tive power in the city. One of the Commissioners was designated mayor,
ulthough no particular duties were specified, The judgment of the Dis-
trict &urt isestablished the City Commission and 2 new form of
nunicipal government was substifuted consisting of o Mayor and n
nine member City Council with members elected from nine single mem-
ber wards or districts. The fact that Mobile had not established its
system for discriminatory pur, oses, a5 well as the fact that clear, non-
racial justifieation existed for the at-large system was considered large-
ly irrelevant by the lower court. Thus, virtually none of the original

overnmental system remained after dismantlin, by the Distriet Court,

he conflict between the District Court’s Mobge decision und funda-
meuntal notions of democratic self-government is obvious. Particularly
noteworthy is the District Court’s finding that blacks registered and
voted in t{c city without hindrance, Notwithstanding this finding,
however, the Federal court disestablished the governmentnl system
chosen by the citizens of Mobile, thereby substituting it own judgment
for that of the people. ~

. The gurpose of this section is to explore the far-reaching implica-
tions of overturning the Mobile decision. Research conducted by the
subcommittee suggests that in a largre number of states there exists
some combination of s lack of Proportional representation in the state
Jeixslature or other go\'emmentnl bodies and at least one additional
““objective factor of discrimination” which might well trigger, under
the results test, Federal court-ordered restructuring of those electoral
systems where the critical combination oceurs,

The subcommittee has endeavored to consult the best avail-
able sources. I't should be noted that information of this kind
is subject to change. The objective of the subcommittee in
presenting this information i3 only to illustrate the potential
impact of a results test.

State legislatures

There appears to be a lack of proportional representation in one or
both hous2s of the state legislatures in the following states with sig-
nificant minority populations: ¢ Alabama, Alaska, Arizona, Arkan-
sas, California, Colorado, Connecticut, Delaware; Florida, Geor, ia,
Knnsas,' K_enpucky, Illinois, Indiana, Louisiana, Maryland, Massachu.
setts, Mississippi, Missouri, New Jersey, New Mexico, New Yorlk, North
Carolina, Ok ahoma, Pennsylvania, Rhode Island, South Carolina,
South Dalota, Tennessee, Texas, Gtah, and Virginia.

In eddition, there appear to be additional “objective factors of dis-
crimingtion” present in virtually every one of these states, For ex-

428 F. Supp. 884 (8D, Alabama, 1876), afirmed 571 F.2d 238 (35 . 1871

reveraed, 448 U.K. 53 (1950). ! ) (Gh Cir. 1078),
1% This determinstion wax made by reference to: United States Bureau of the Census,

ieinrb el ol 1005 e Adriace Mo Fillicdllinon B SRS
ou. 8 A : Jo! enter for Polltieal Ktudies, “National Row 1
lected omcm-“ Vol. 4 (1972)—Vol, 1 on on Chek

Righte, The Vot{ng Kizhts Act: ¥

appropriate state officials,

), 1080) : United States Commisslon on Civil
“ntulfilied Gorly {Bept. 1981). and telephonie inquiries to

e — ¢
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rding to the United States Commission on Civil Rights,
:?;g;lye,s&ct‘;oliabeg has some definite history of discrimination.!™ e.I?}us
often_has been exemplified in the existence of segregated or “dual”
school systems.!’® In addition, the Council of State Governments has
reported that Alaska, Arizona, Arkansas, Colorado, Delaware, Flor-
ida, Georgia, Illinois, Indiana, Kentucky, Louisiana, Maryland, New
Jerssy, New Mexico, New York, North Caroling, Oklahoma, Pennsyl-
vania, Rhode Island, South Carolina, South Dakota, Tennessee and
Virginia ]i)mvide for the cancellation of registration for feilure to vote,
& typical “objective factor of discrimination.” 217 . .
The Couneil hes also reported thet Alabama, Alaska, Arizona, Cg.u-
fornia, Colorado, Illinois, Indiana, Mississippi, New Jersey,rlwew
York. North Carolina, Pennsylvania, Rhode Island, Tennessee, Texas,
and Utah establish a minimum residence requirement before elections,
another typical “objective factor of discrimination.” 172 Further, ac-
cording to the Council such states as Aleska, Arkensas, California,
Colorado, Delaware, Florida, Illinois, Indiana, Kentucky, Missouri,
New Mexico, Oldahoma, Pennsylvania, Tennessee, Texas, and Utah
have esteblished staggered electoral terms for members ?f the State
Senate, still arother “objective factor of discriminetion,” 27 .
From the foregoing, the subcommittee concludes that there is
distinct possibility of court-ordered restructuring with regard to the
stem of electing members to at least thnéy-two state legislatures if
the results test is adopted for section 2,28 t&u‘? chart A.) ~
The subcommittee emphasizes that the e or four “objective fac-
tors of discrimination” discussed above are by no means exhaustive
of the possibilities. Additional factors which might serve as a basis
for court-ordered changes of systems for elegtm§ members of state
legislatures which have not achieved proportiona representation in-
clude: disparity in literacy rates by race, evidence of racia] bloc vot-
ing, a history of English-only ballots, disparity in distribution of
services by race, numbered electoral posts, prohibitions on single-shot
voting, mejority vote requirements, significant candidate cost require-
ments, special requirements for independent or third party candidates,
off-year elections, and the like.

Civil Rights, The Unfinished Business, Twenty Years
Later o o b Comalutton on Clvll Rights by its Fifty-one State
. upra note 131.
i e A R B st & oo
Btate and Federal Judleial end Adm ve Ac ' e ;
hty, Desegrecation of the Natlon's Public Behools: A Status
H;z;,,,c,“ ?ll%lﬁl)o:nlf"icé?}ng}sd?n on cﬂlfa Rights, Itaclal Isclutlon In the Public Schools
G St ot 182 Book of the States (1980-81), The number
ur'&'a{i"n%‘l.'i?fi' \",ltﬂ%uu ;ogo ‘vte‘r&n ‘leun:;t':gh.é!!ngfu whlc}:t ;ll;l »'ly require that & voter be a
" u " * SUNIR DI 5.
";'l ents&::ebx:o't' ‘g&:digc{sn:ghnboiél v;hgch:htlun:% :]uectl:hx;roggf:.ﬂahegep:::ﬁ:
3 to vote in the lax s
K?':ﬂﬁé‘?f-ﬁ':h"ﬂ‘:-u"ﬁbf-"&’?o‘l“{-fx'zel;wm a -pedﬂesl number of years or in 2 specified
Ree supra noto 134, o, .
nu“"'%?ugtcﬁle:p %::'te Gowtnlxﬁ%enu. Bervice, Btate Profiles
(Mar. 1081). Eee supra note 139, e fmpact of the
ted that the anbeommittee exaggerates tha impact of
nm‘:n%%:;!rl g':::z'm’;“z’b.eﬁfx?a e“".l‘hen are !\-edrr :;\: &tmlg- 'z.: :a,ﬁetzazrg:o;tg: lixx:\dt
fgren{:!‘g;tw.h'n. mnj:xnhdig&o? lx:“ nyhc‘ to be °challenxed lbotllrlre ceverry‘thing ov.ernlg%t.”
Senate Hearings, January 27, 19 ma 3
> this ls troe. it 13 less than comforting to some
fftu l‘;! ?l';.c: n&d‘n %e:tz%nlf:nﬁgf;;mli ls 1 r‘n’ctllﬁn u::n!n. r‘cl}ecggu:l;’-:b:n.tzuap.u)‘;' ::
throy would substitn Y
‘ﬂilnt‘:?e:: t{‘x’a’ Xm‘:&“'o‘!h'ufeml‘e:)"::louuu of varions “public interest™ litigating
organizations.
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CHART A—STATES LACKING PROPORTIONAL REPRESENTATION IN ONE OR BOTH HOUSES OF THE STATE
LEGISLATURE AND PRESENCE OF 'OBJECTIVE FACTOXS OF DISCRIMINATION"

Cancellationof  Minlmum

rogistration ra3idence Stagpered termy
States tacking proportional repressntution in  Some history of for fall
one or both houses of the State legisiasture discrimingtion i’n v:u" " {: nrll"n'lngfon ::n'l? ;m::' o
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Note: The presenca in a Stats of & particylar *‘objective factor of discrimination* fa | v
anl:ﬁ- nn:mn ne &3 the name of the Stata. The Informtion presaated in the chart h.u’\‘: mnd :l' ::';:-fuu‘mm:n"m
e o ot Sl 0 ol S e
only a sampling of the “bjsctive factors discrimination™ ate set lagh I‘n’.!h': gt:lnz‘ulu 1t shoutd b ket o mind shat

Municipalities
Tlustrative of the municipalities in jeopurdy of ecourt-ord
change under the new results test are the follgwin)g]: ordered

Anchorage, Alaska

The city of Anchorage has un assembly com osed of eleven mem-
bers, 2l of whom are elected at-large. The}lte uml:xo minority membéﬁs
in the assembly, but minorities comprise approxinmtely 15 percent of
the population of Anchorage. This luck of2 Proportional representa-
tion, when combined with the at-large voting practice, as well as evi-
gleigsc;:’ :fo ;eé{eg!altilpnhg})thq ]ﬁcal sltihoo]% (according to the 17.S. Com-

g vil Ri might well result in extensive judici -
bR 1A Anchogmge o tge ht extensive judicial restruc.

Baltimore, Md.

The City Council of Baltimore is com osed of 18 members, three
e}llecwi from each of six districts, There n[;e six minority members .g(f
the 18 mem!;em.o'n the Council, or 33.3 percent of the membership.
However, minorities comprise 56.2 percent of the Baltimore popula-
tion, Other factors in Baltimore include history of discrimination
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and duel echool systems (according to the U.S. Commission on Civil
Rights), and the existence of filing fees for some city offices. The com-
bination of factors in Baltimore wonld likely result in restructuring
the Baltimore City electoral process by conurt order.!s

Birminghum, Ala.

The Birmingham City Council has nine at-large seats, two of which
are occupied by members of a minority group (22.2 percent). Minori-
ties comprise 56 percent of Birmingham’s population. This lack of
proportionality, when assessed in light of the history of discrimina-
tion and segregated schools (according to the U.S. Commission on
Civil Rights and the courts), as well as the at-lurge voting practice
leads to the conclusion that the Birmingham City Council would likely
be restructured by court-order.

Boston, Mass.

The Boston City Council is composed of nine members elected at-
Jarge. One council member is 0 member of a minority group (111 per-
cent). Minorities comprise 30 percent of the population of Boston.
This Jack of proportional representation. when assessed in light of
the at-large voting practice, n_history of duul school systems as well
8s 2 history of discrimination in Boston (according to the U.S. Com-
mission on Civil Rights) would likely result in juficial]y ordered re-
organization of the system for electing the Boston City Council.

Cincinnati, Ohio

The Cincinnati City Council is composed of nine members elected
ut-large. One member of the conncil is u member of a minority group
(11.1 percent). The minority population of Cincinnati is at lenst 33
percent. This lucl of proportionnlity and the at-large electoral prac-
tice, when weighed in light of the history of segregated schools in
Cincinnati, (according to the U.S. Commission on Civil Rights), will
likely result in restructuring of the system for electing members of
the City Council.

Dover, Del.

The City Council of Dover ix comprised of eight membors elected
at-large. One is & member of a minority group (12.5 percent). Minori-
ties comprise 81.5 percent of Dover’s population, This lack of pro-
portional representation, when combined with the at-large votin
Bructice, might well result in extensive judicial restructuring of

over’s system.

Fort Lauderdale, Fla,

Fort Landerdale has a City Council camposed of four members, all
of whom are elected at-large. There are no minorities on the couneil.

 Delrgate Joln Douglass of Baltimore. Chaleman of the Marylund Hlack Caucux' ree
districting efforts ndicnted in a recent newxpaper artlcle that there {x / leenl Inaix to
chnllenpe the state redistricting plan in Maryland becauxe Baltimore which i S3% black
will have anly four out af nine districts or 34% with majority blnck populations. Waaling.
ton I'ost, January 14, 1982, nt B1.
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whereas the minority population of Fort Lauderdale is 22.4 percent.
This lack of proportionality in the City Council coupled with the at-
large system would Tikely result in court-ordered restructuring of the
clectoral system of the City Council.,

New York, N.Y.

The City Council of New York City hus 43 members, Thirty-thres
members are elected from single-member districts, and two members
are clected at-large from each of five boroughs. Of the 43 members
of the Council, eight are members of a niinority group, All minority
members are elected from single-member districts, and all borough at-
large representatives are whife. Thus, the percentage of minorities on
the City Council is 18,8 percent whereas t e percentage of minoritics
in New York City is approximately 40 percent, The Tack of propoy-
tional representation by race on the New York City Couucii, when
combined with the at. arge voting practice, and the history of dis-
crimination in New York City including the history of dual school
systems (according to the U.S. Commission on Civil Rights) would
render the New York City Council election systemn subject to court-
ordered restructuring,

Norfolk, Va.

The Norfolk City Council is coniposed of seven members elected
ut-laxge. One is & member of a minority group (14 percent ), whereas
approximately 39 percent of the population is compurised of minorities,

s lack of proportional representation Dy race on the City Council,
when viewed in conjunction with the at-large voting practice, leads to
the conclusion that the electoral system for the City Council of Nor-
folk would undergo reconstruction by court-order.

Pittsburgh, Pa.
The Pittsburgh City Council has nine at-large seats, one of which is

occupied by 2 member of a minority group (11,1 percent). Minorities
comprise 25,3 percent of the Pittsburgh population. This lack of pro-

San Diego, Calif,

Members of the City Council of San Diego are elected at-large. One
of the eight Council members is & member of a minority gronp (12.5
percent) whereas minorities comprise a proximately 24 percent of
the population of San Diego. This lack ofp Pproportional representation
when combined with the at-large voting practice as well ag history of
segregated schools (according to the U.S, g‘ommission on Civil Rigg'ts)
might, wel] result in extensive judicial restructuring of San Diego’s
system of electing members of the City Council.
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Savennsh, Ga.

The City Council of Savannah has eight members, two elected -at-
large and six by discrict. 1 wo are members of a minority group,
whereas 50 percent of the population of Savennah is comprised of
minorities. When combined with the other factors in Savannah.such
28 the history of segregated schools (according to the courts), it be-
comes apparent, the system for electing the City Council of Savannah
will likely be changed by court-order if the results test is established
in section 2,

Waterbury, Conn.

The City of Waterbury, Connecticut is governed by a Board of Al-
dermen. The Board consists of 15 members, all of whom are elected on
an at-laxge busis. There is one minority on the Board, whereas there
i & minority population of 16.5 Ppercent in Waterbury. This lack of
proportional representation by race, when combined with the at—larﬁe

e

‘voting practice and history of segregated schools (according to t

courts), would likely result in a court-ordered, restructuring of the sys-
tem for selecting the Board of Aldermen of Waterbury.,

These examples are but u few illustrations of literally thousands of
electoral systems across the country which may undergo massive jud-
icial restructuring should the proposed results test be adopted, The in-
formation presented has dealt with state legislatures an municxgal-
ities, but ogxer olitical subdivisions such as school boards and utility
districts would be subject to the same judieial serutiny should the new
standard be adopted.

The subcommittee is well aware that proponents of the results
test consider this discussion of the impact of section 2 to exa gerate
the situation considerably, In response, the subcommittes wou]%. make
the following general observations: First, the burden of proof in
this case rests with those who would seek to alter the law, not those
who would defend it. Second, the subcommittee does not believe that
proponents of the results test have been convincing in explaining how
the test would work in a manner ofher than that described in this
section. In short, whers in the text of H.R. 3112 or elsewhere is there
anything which precludes o section 2 violation in the circumstances
described in states and municipalities in this section? Indeed, the
results test would seem to demand a violation in these circumstances.

order to overcome the lack of roportional representation. What
cvidence would rebut evidence of ?wck of proportional representation
(and the existence of an additional “objective” factor of discrimina-
tion) 1 The.subcommittee has yet to hear a convincing response. In
Mabile, for example, the absence of discriminatory purpose on the
part of the city, as well as the existence of legitimate, non-discrimina-
tory reasons behind their challenged electoral structure (at-large
system) was considered insufficient to overcome the lack of propor-
tionel representation. Repeatedly, the subcommittee has been “reas-
sured” that such concorns are not well founded beenuse & comrt wonld

e

s
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consider the “totality of circumstances®. As noted in section VI(a),
this begs the basic question: What is the standard for evaluating any
evidence, including the “totality of circumstances”, under the results
test? What is the ultimate standard by which the court assesses what-
ever evidence is before it? Apart from the standard of proportional
representation, this subcommittee sees no such standard,

VIL Seorton 5 or TrE AcT

On April 22, 1980, the Supreme Court revisited the issue of the
constitutionality of the Voting Rights Act nnd renched the same con-
clusion that it had some fourteen years earlier in Soutk Carolina v.
Katzenback s In City of Rome v. United States® the Court ad-
dressed the question, us 1t had been posited by the City of Rome,
Georgia, in an attempt to seek release from the section 5 preclearance
requirements of the Act.

In finding thet the Act was indeed 2 constitutional and an appro-

iriate congressional activity pursuent to the dictates of section 2 of

s Fifteenth Amendment, the Court. through Justice Marshall, spe-
cifically examined the app. icability of section 5 since the 1975 amend-
ments to the Act. Citing extensively from House and Senate reports,
it was noted that although gains had been mede by blacks in the
covered jurisdictions:

Congress found that a seven-year extension of the Act was
necessary to preserve the “limited and fragile” achievements

of the Act and to promote further amelioration of voting dis-
crimination,s¢

. Accordingly, the’Cowrt concluded that, predicated upon congres-
sional findings of fuct. its legirlative actions hnd a sound constitutional
basis, The Court stated :

When viewed in this light, Congress’ considered determi-
bation that at least another seven years of stetutory remedies
Wwere necessary to counter the perpetuation of 95 years of
voting discrimination is both unsurprising and unassailable,
The extension of the Act, then, was Plainly a constitutional
method of enforcing the Fifteenth Amendment.i?

It is well-settled, then, that Congress can, through its powers derived
from section 2 of the Fifteenth Amen ment, enact legislation to
remedy identifinble voting discrimination when founded upon suffi-
cient factual findings,

A. OPERATION OF PRECLEARANGE

In addition to an examination of the constitutionulity of preclear-
ance, the suhcommittee believes that a review of the operation of pre-
clearance &8 it presently applies is necessary in order to assess the Act.

A jurisdiction seeking to preclear a voting change under section 5
hes the burden of showing the United States District Court, for the
District of Columbia or the Attorney General that the voting change

™ 383 U.B. 301 ’1968 . .
3 440 U.8, 188 (1980).
“‘4:0 U.B. at 182,
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submitted for review “does not have the purpose und will not have the
effect” of denyi g or abridging “the voting rights of a covered minor-
ity.” Since few of the covered jurisdictions have used judicial preclear-
ance, most experience hes involved the Department of Justice, which,
for example, received 7,300 submission in 1980, 116 .

Although the Department of Justice has issued no guidelines or
regulations regarding the “effects” test of section 5% an apparent
pattern of the ag{l!cat:on of the standerd has emerged from the ex-
perience of jurisdictions covered by the preclearance mechanism of
the Act, No longer is the objective equal access in registration and vot-
ing, but rather a structuring of election syatems that translates into
methods of muximizing the representation of minorities by Inembers
of their own group. The policy of the Department ostensibly is
founded upon the language in section 5, which npglies to “any voting
quelification or prerequisite to voting, or standar ngtlce or proce-
t{ure with respect to voting™ that is different frem that in effect on the
date used to determine coverage pursuant to section 4(b).n

In evaluating certain submissions, such as reapportionment or re-
districting plans, as well as annexations, the Department “applies the
legal stundurds that have been developed by the courts.” % Yet, there
have been few suits for judicial preclearnnce—an total of 25 since
1875, The pertinent cuses have created a system of law which has
not always provided clear guidance.::

B. CONTINUED COVERAGE AND BAIL-OUT

‘The subcommittee also concerned itself, with an inquiry aimed at
o determination of the continuing nature of the “exceptional condi-
tions” within the covered jurisdictions.!”* The subcommittee finds that
such a determination is necessary n order to insure that any further
continuation of coveruge comports with constitutional principles.
However, nearly every witness acknowledged some need for the con-
tinuance of section 5 coverage.’® Still, there was an acknowled zment
by many witnesses that progress has been made end that the conditions
existent in 1982 are not those of 1965, 1970, or 1975.19

1:; SBen;u Hearluga‘ a‘}xi“&lh‘ 1482, t;:'l-unt Attoruey Geceral of the United Btates Wil-

ediord Heynol ttachment at 10,

! WL:ner":! A::i};-lant Attorney General of the United States Willtain Bradford Reyxmmn.
to U.H. Benator Orrin G. Hatch, Junuary 8, 1u82. (Herelnafter referred to as Iteynolds'
Jauuary leicer,

:!- 'l:h’o’:ie d?:%' lnre‘xo\"!ezl:ef libm'“: November 1, 1808 ; and November 1, 1872, ur elsc

residential election datex in those years.

¢ xe"'Pl.euer of An:‘lz-uut Attoroey General Willlan Bradford Reynolds to U.S. Sesator
Orriu G. Hatch, February 23, 1u82. (Herelnafter referred to a» Keynolds February letter.)
Heo alvo Reyrolds’ Januery Jetter supra note 167.

i Bee supra note 156 at 143-0.

¥ Bes penerally supra Section 1V

= Jouth Carolina v, Katzenbach, 383 U.8, uv1, at 334, Regardlug preclearance, the Court
ncted, “This moy have Leen an ot C nower, s South Caro-
l!lna contends, bu[t t&e Cg;:rl has ornl that % can justity legisla.
tlvo measures not otherwive nppropriate,

X"msge':.c.. Senate Hnrlngg.p.ﬂlpnuuy 27, 1052, Attorney General of the United States
Wiltlam French 8mith; Ben,amin L. Hooks, Executive Dicector, Natloval Assuclation for
the Advancemeat of Colored Peaple: January 2%, 1882, Laugblin McDonald, Director,
Southern Reclonal Office, American Civil Liberttes Unlon; U.8. ne;reuemn!lve Heory R.

yde; February 1, 1AR2, 8. Representative 3. Caldwell Butler; February 2, 1082, Abj-
Al Turner, Attariey, Mobile, Alatama ; Februaty 4, 1882, William P. Clementu, Governor
of Texas; Fehruary 11. 1982, Dr. Arthur Flemming, Chairmau. Unlted States Commission
on Civil Rights F’Lbnmn‘ 12, 1942, W afx Protessor, Yale School of Law.

M Ses e.5., Senate H!ﬂﬂn?. Janvary 27, 1882, Attorney Generol of the United Ktates
Willlam_French Smith: Ruth J. Hinerfeld, President, L'I}?ill' of Women Voters of the
United States ; Javuary 28, 1082, 1.8, Repreeentative Henry R,

Thomay J, Blﬁeg': Februnry 4, 1982, 1. F

February 11, 19

Hyde ; U.S. Reprexentative
., “reenian Leverett, Attorney, Eiberton, Georgla s
2, Robert Brinson, Clty Attorney, Ronie, Georgia,




Accordingly, the subcommittee recognizes that ulthough the need
for coverage may continue, it notes that great strides have been made
by minorities in the electoral process in the covered jurisdictions, More-
over, it appears that the historic abuses of 1965 are clearly not as wide-
spread as they were found to be by previous Congresses.” An examina-
tion of minority registration figures jllustrates an example of increased
participation,:v

C. BAIL~OUT CRITERIA IN HOUSE LEGIBLATION

Of the various proposals denling with a release mechanism from the
&ct, all generally tend to establish criterix. which must be met before
a covered jurisdiction can escape or bailout from section 5 coverage.
During the course of the hearings, many witnesses cited the need for a
bailout, noting that such a gon) 15 not on¥y desirable but appropriate.1%

Historically, the test for bail-out has always been that for a speci-
fied number of years, the petitionin jurisdiction had not used g test
or device “for the purpose or with the effect of denying or ubridgin
the_:?ht to vote on account of race or color.” Although the origina
period of coverage was for five years past 1085, voting rights legislation
in 1870 and 1975 aggregated this pericd to seventeen years. Accord-
ingly, absent congressional action, those jurisdictions originally cov-
ered in 1965 wounld have an opportunity after Angust G, 1982, to peti-
tion the U.S, District Court for the District of Columbin for mfeuse
from section 5 coverage. Successful petitions, hawever, would remain
within the jurisdiction of the District Court for & period of five addi-
tional years, ¢’

The subcommittee chose to begin its analysis of bail-out criteria with
the provisions of H.R. 3112, ’Iilir; bill extends the present Act until
1984, and thereafter utilizes a ten-year period for assessing the pro-
posed new bail-out criteria :

. A declaratory judgment under this section shall issue only
if such court determines that during the ten years precedin.
the .\'..untg]1 of the action, and during the pendency of suc
action [the following elements have been satisfied] :

Thereafter, the bill sets out a series of elements, each of which is
hiecessary in order to accomplish & successful release,

i The Votlng Rights Act: Unfulfilled Goal Uatt, atey C 1
“,t,”g“,“”}j- B:Q g” f"‘"}’ \lted - ;; " ed Statey oumln{on on Clvil Rights,
ee €4, Bounte Hearlugy, aunuary 27, 1882, Attorney General he Unit
Willtam French Smith; Januery 28, 1182, U.8. Re)lre-emv{tl\:e Henr;? l!trdee‘:' Fe?uns:;u:
mgz.c?;nnx ‘%crhnl:nuh !go!e‘-ﬁgrh Unh‘\exrugg (it l:{gg;!ox :;eb:uar&’ 11, 1982, Robert Brin:
3 3 ', Kome, Georgla; Ma . 3 tan 3

C'}{,“’B"e gg‘:""‘w"’ﬁﬂ'&”6‘5“3’%""’;’,‘;},‘;% ) e ;: etant Attorney GIenenl of the
0. u .8.C. Bec, (8)). Technically apeaking, there fz currently a

ball-out provision of B0rts in the nresent Act apart from the 1! “
OF device” be avoided for a period lo{ yenrs. Thln? prarmoz:’ ln‘ u;ggu??(.lﬁt ;Er.x:ﬂ:n ht:l.lE

* r detice’” wak nev J31%E
n dlucrlmlnntorrlgurgo-a In the 17 yearn of the Act. zine A’mmlcu nubdlvm:;lu(n::;%xﬁ;
) bave relensed g er this providon, in each case
be Attorney General conventing to judgement, No bail-cut petition bhag ever prevalled
ox o result of full-!ledged Htipation, Politicn) wubdivislons w ch could not demonstrate
that o “test or device® was pever utilized for a discrimipatory manner Tior to INE3
lnve not been able tol%gll‘lcu:ilnc:d u'a‘ezxa. Ct. c’omnsilc;alﬂ [33 le-tg uv 'nited States
0 PID: 3 f

-<out despite showing that “test or device'' never used for dlurunlnnxo’r‘;u ‘::o ul:l’ nbgf
cause history of dual school wystem must have gfected voting practices of hlug e?l?xm)
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Eloment 1.—No such test or device has been used within
such State or political subdivision for the purpose or with the
effect of denying or abridging the right to vote on account of
race or color or (in the case of & State or subdivision seeking a
declaratory judgment under the second sentence of this sub-
section) in contravention of the guarantees of subsection (£)

2).

The use of “no test or device” has been the sole element for the
duration of the Act, and as was noted by Assistant Attorney General

ynolds a “, . . large number of jurisdictions would be able to meet
that test at this stage.” 1%

Element 2.—No final judgment of any court of the TUnited
States, other than the denial of declaratory judgment under
this section, has determined that denials or sbridgements of
the right to vote on account of race or color have occurred
anywhere in the territory of such State or political subdivision
or (in the case of a State or subdivision seeking a declaratory
judgment under the second sentence of this Subsection) that
deniels or abridgements of the right to vote in contravention
of the guarantees of subsection (f)(2) have occurred any-
where in the territory of such State or subdivision and no
consent decree, settlement, or agreement has been entered into
resulting in any abandonment of a voting practice challen%fgl
on such grounds; and no declaratory judgment under this
section shall be entered during the pendency of an action com-
menced before the filing of an action under this section and
alleging such denials or abridgements of the right to vote.

This section basically establishes three types of bars to bail-out:
judicial findings of discrimination concerning the 1'!%}1'; to vote; con-
sent decrees entered into by whicli votin practices have been aban-
doned; and pending actions elleging denials of the right to vote,

-\ violation of the “final judgment” aspect would obviously con-
stitute strong evidence that the jurisdiction has not abided by the
principles upon which the act is founded and has not acted in good
faith. AocorSin to Assistant Attorney General Reynolds, some 17 ju-
risdictions wouﬁl be precluded from bail-out solely as a result of this
factor, although he does not view it as being “in onerous require-
")mL” i

With regard to the “consent decres” ban, the subcommittee believes
that to preclude bail-out for a jurisdiction, solely becnuse it has en-
tered into a consent decree, sett ement, or agreement resulting in any
abandonment of a challenged voting practice without mor. is incon-
sistent with established ;])ractices and prudent legal princ.ples, It is
sound public policy thet litigation should be avoided where possible;
yet, the inclusion of consent decrees as n bar to bail-out can only en-
gender prolonged litigation that will only detract from the long-term
goals of the act. As Assistant Attorney General Reynolds stated,

1% Sepate Hearings, March 1; 1052, Assistant Attorney General of the United States
“‘I”lllhm Bradford Reynolds,
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. . . clearly the preference is to zettle cases and to try to ob-
tain consent decrees and that is & way to resolve these litiga-
tions if we can, [Element 2] seems to mo to sound like it might
be & disincentive to jurisdictions to enter that kind of ny-
rangement. 1°°

The bar relating to pendency of nctions alleging deninls of the right
to vota is also of concern to the subcommittee. Clearly, litigrious parties
could preclude a jurisdiction from a bail-out without any local control
whatsoever. Moreover, this provision ignoves the existing “probation-
ary” period after bail-out.

Element 3.—No Federal examiners under this Act have been
assigned to such State or political subdivision.

This element would preclude beil-out if, during the previous ten-
Year period, either the Attorney General or Court, had ordered the
appointment of Federal examiners. Inasmuch 88 the use of Federal
examiners entails, “di lacing the discretionary functions of local
voter registration officinls,” #1 it is by its very nature an extraordinery
use of power beyond local control. There i3 no appeal nor review of
the decision of the Attorney General. Moreover, the subcommittec
must agree with Assistant Attorney General Reynolds in his assess-
ment that it is unclear what this requirement is designed to address.?

The subcommittee ncknowledges that in the years immediately
after the 1965 Act, the use of exnminers for registration purposes
was successful. However, since 1975, examiners cortified by the At-
torney General have been utilized to list voters in only two counties,

It should be noted that since August 1975, the Attorney General,
however, has certified 32 counties as “exmniney counties,” 24 hut this
has been necessary in order simply to provide Federal observers, for
observers may be directed only to counties in which there are exam-
iners serving.#s

The subcommittee believes that this element is totally beyond the
control of the covered jurisdictions and could erve to frustinte any in-
centive to bail-out. This is especially true when, s noted, the assign-
ment of examiners conld be 1made only ta further another administra-
tive goal—the appointment of observers to monitox elections—which
does not even imply voting irregularities.

Element 4~—Such State or political subdivision and all
governmental units within its texritory have complied with
section 5 of this Act, including compliance with the require-
ment that no change covered by section 5 has been enforced
without preclearance under section 5, and have repealed all

= o
=1d. Reynolds observed ; “Federal 1278 are axai) to jurd in cunnee-
tion with the yegistration process and Nating eligible voters. If that ir all it nertaing to, I
think there are a limited number of conntien that ‘would he affected. Butt‘ on the other hand,
on with sending in

=lso Federsl examiners are wssigned to different countriea in conjunc
reveral of the Federal observers on request to observe different electionw. If the assigoment
of Federzl examiners for that purnose were to Le focluded aw an element which would
prevent batl out, there would be & large number of counties under that particular require-
'ﬁent 2nd it {s Dot clear from the language or the House report exactly what is intended
ere,*
== 14
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s 1g;
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- changes covered by section 5 to which the Attorney General
has successfully objected or as to which the Unitid States

This requirement would bar bail-out if any voting law, practices,
or procedure were implemented in the ten-year period without pre-
clearance, Needless to say, the subcommittes recognizes the neces-
sity of covered jurisdictions’ complying with preclearance. Yet, it is
conceivable that, inssmuch as the bail-out of the greater jurisdiction
is tied to the lesser, some minor change could well have been in-
stituted without preciearance. Moving the office of the county registrar
from one floor to another might be an example. Nevertheless, such
an omission would preclude the county as well as the state from
bail-out. As an attorney with the Voting Section of the Justice Depart-
ment has noted :

Complets compliance with the preclearance requirement is
practically impossible in two respecta,

First, no matter how many changes an official submits to
the Attorney General, a student of section 5 can always find
another change that has not been submitted. For example, a
probate judge always submits changes in the location of
polling places, but he neglects to submit the rearrangement
of tables and booths at one polling place.

Second, no matter how well an election edministrator plans
in advance of an election, there will always be changes that
must be imyi;lemened before they can be precleared. For ex-
ample, a polling place burns down tle night before the elec-
ﬁon'lbl

The subcommittes feels that such an action should not absolutely
preclude bail-out and, this requirement should not be so stringent as
to foreclose bail-ont for inadvertence.

Elemens 5. The AttomegeeGenernI has not interposed
any objection (that has not been overturned by a final judg-
ment of n court) and no declaratory judgment has been
denied under section 5, with respect to any submission by
or on behelf of the plaintiff or any governmental unit within
its territory under section §; and no such submissions or
declaratory judgment actions are pending.

This element would bar bail-out if there has been any objection
to & submission for preclearance. In the practice of section 5 pre-
clearance, it is common for the Attorney Generel to interpose an
objection to a voting change simply because there is not enough in-
formation on hand %or the affirmative decision to be made that the

roposal “does not have the pu:}gose and will not have the effect” of
Siscrimination in voting. Accordingly, an objection by the Attorney
General does not per se indicate bad faith on the pait of the sub-
mitting jurisdiction. Moreover, it is not uncommon for an objection

d H. Hauter, “Bectlon G of the Voting Rights Act of 18073 : Problems and Possl

”” -
hﬂiﬂg."ﬂprgnw rmxnrl:; for dellvery at the Annnal Jlerting of the American Tolitieal

Belence Assoclation (1080).
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to be withdrawn.** Assistant Attorney General Reynolds noted that
of the 695 objections that had been interposed :

Some are far more important but this [section] does not
differentiate.so®

The subcommittee acknowledges that the “no objection” specifica-
tion is founded upon a general basis of assuring compliance but notes
that the innbihtg' to examine the history of a covered jurisdiction’s
submissions might preclude bail-out duc'to s trivial proposed change
or one that was abendoned.

Element 6.~Such State or political subdivision und all
governmental units within its territory—

(i) have eliminated voting procedutes and methods of elec-
tion which inhibit ot dilute equal access to the clectoral
process;

(i) have engaged in constructive efforts to eliminate in-
timidetion and harassment of DPersons exercising rights pro-
tected under this Act; and
(iii) have engaged 1n other constructive efforts, such us ex-

fa,nded opportunity for convenient registration and voti

Or every person of voting age and the appointment of mj.
nority persons as election officials throughout the jurisdiction
and at ull stages of the election and registration process,

The criteria of this section would require a jurisdiction seeking bail-
out to prove that it and all of its political subdivisions have eliminated
methods which “dilute equal access” to the electoral process, have en-

in “constructive efforts” to end intimidation und harassment of .

persons “exercising rights protected” under the Act, and huve engaged
1n “other constructive efforts” in registration and voting for “every”
voting age person and in appointing minorities to election posts. It
15 totally unclear what a “constructive eflort” would be in any of these
regards although it is difficult for this subcommittee to helieve that
this term is intended to be employed as anything other than a vehicle
to promote “affirmative action® principles of civil rights to the voting
process,
. As Assistant Attorney Genernl Reynolds noted, this element, “would
introduce & whole new feature that had not been in the Act at the time
theso jurisdictions were covered and require en additional element
of tﬁroof other than simply requiring u 10-yeur period of compliznce
with the Act,” 20 Thig section, indeed, raises new uestions regarding
t!:)s.xl-outf. criteria not only as to the substantive requireinents but also as
roo
¢ Assistant Attorney General indicated his concern when he sug-
gested that “what one ‘means by inhibit or dilute . . . would be
subject to a great deal of litigation.” 1® He further expressed his ap-
prehension as to the constructive efforts requirements:

FLBee, .. Benate Hearings, Junuary 27, 1882, Atry
william Frages froia " ] uRry 27, 1 Attorney Geueral of the United Btates
: ?:e supre note 108,

"o }q,
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This is & requirement which does go well beyond existing
law. It is 2130 well to remember in terms of the bail-out that

- the House bill calls for counties to show not only that they
oan meet théss requirements but also gl golitica.l sub-units
within the counties and therefore you are talking, for bail-out
urposes, sbout mammoth litigation that will demonstrato-

political subdivisions within the county as well as the county

and that they have done whatever is necessary to insure there

is no inhibifion or dilution of minority vote.**
. The subcommittee believes that the introduction of these new ele-
mentg will not aid in overcoming pest discrimination even if they can
be interpreted. The subcommittee does believe that they will generatc
considerabls litigation of an uncertain outcoms, A reasonable bail-out
in the goal of the subcommittee, and when this element is weighed with
that , the subcommittee must resolve that such reasonableness is
lost. It agrees with Assistant Attorney General Reynolds’ comment on
the obvious results of such an enactment:

It goes beyond determining a violation of the Act or the
Constitution and would require in each bail-out suit full-
blown litigation as to whether or not the conduct of the
methods of election had either a purpose oreffectof . . . dis-
couraging. minority participation. That is a very complex
kind of Etigation to go through in & bail-out.*?

The process of bail-out may become largely irrelevant if the pro-
posed in section 2 is adopted. Jurisdictions that may be suc-
cessful in seeking beil-out wouhf be subject to suits under section 2
by local plaintiffs dissatistied with bail-ont and would be required to
relitigate the issue under tho similar standard incorporated in the
Houes version of section 2.

VIII. CownsrrruTioNaLiTy oF Houst LroisraTioN

Completely apart from the public policy merits of the House-pro-

osed Emen el:ﬂ:s to the Voting Rights Act, the subcommittee be-
leves that there are serious constitutional concerns about those
changes. It is conceivable that the Hongse-zmendments could render
substantial perts of the Voting Rights Act constitutionally invalid.

A, BECTION 3

first concern relates to the “in perpetuity” extension of tho pre-
cle},‘l’:noe obligations in section & ofpt.he Vo_u%g_ Rights Act. Unlike
earlier “extensions” of the preclearance obligation which ‘have been
for limited - periods, the House legislation would make this obliga-
tion permanent. Rather than only having to maintain “clean-hands”
for a five-year period or a seven-year period (i.e. avoided the use of
a prohibited “test or device” for that time), H.R. 8112 would impose
& permanent obligation npon a covered state to secure the permission

=:nid,
A
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of the Justice Department, for proposed changes in election laws and
procedures, .

The constitutional foundation of the Voting Ri%hts Act rested in
large part upon its temporery end remedial nature. While recognizing

that the Act was an “uncommon exercise of c:iibgressional power”, the’

Supreme Court in South Caroling v. Katze
cluded that:

exceptional circumstapces can justify legislative measures
not otherwise appropriate, s

While recognizing the intrusions upon traditional concepts of fed-
eralism by the Votin Rights Act, the Court upheld the pre-clearance
procedure as a purely remedial measure premised upon the enforce-
ment authority of Congress under section 2 of the Fifteenth Amend-
ment.zl‘

It is difficult for this subcommittee to understand how such circum-
seribed suthority in Congress can justify a permenent extension of
this “uncommon’exercise’ of legislative power. If the ;iustiﬁcation for
the Voting Rights Act. is the existence o “exceptional” circumstances
in the covered jurisdictions (primarily in the outh) as stated by the
Court in Katzenback, and reiterated more recently in City of Rome v.
United States's by what, authority is Congress able to enact, legisla-
tion requiring permanent pre-clearance ! “Exceptional” circumstances,
by very definition, cannot exist in perpetuity. The proposed House bill
attempts to institutionalizs an extraordinary relatmnsgloizf between the
states and Congress—one upheld by the Court only to the extent that
Congress concluded that that “exceptional” circumstances obtained in
certain parts of the country, As ttorney General William French
Smith remarked :

The Supreme Court in sustaining the Act took speciel care
to note the temporary nature of the special provisions.2te

In the view of the subcommittee, reasonable individuals can differ
with ect to whether or not “exceptionel” conditions continus to
exist within covered jurisdictions with regard to the status of voting
rights and, hence, whether or not & further temporary extension of the
preclearance obligation can be justified. It is extremely difficult, how-
ever, for the subcommittee to conclude that such conditions require
& permanent re-ordering of the federal structure of our government.

. Hinerfeld, represcenting the League of Women Voters, for exam-
ple, testified that:

The extraordinary conditions that existed at the time of
Kateenbach, of course, are not the conditions that exist today
and I think that we are all grateful for that fact.21?

ach nevertheless con-

::18488 U.8. 801, 334 (1006).
5448 U.8, 156 (1050).

F"‘shenantflgieaﬂnxm Januery 27, 1082, Attorney General of the United States William
‘rench Smith, -

v a’knto Hearlogs, January 27, 1982. Ruth Hinerfeld, Prestdeat, League of Women
otera,
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‘While such figures are not conclusive, it is interesting to note that
registration rates for minority voters in such covered states as Ala-
bama, Louisiana, Mississippi, and South Carolina exceed the average
national minority registration rate.

CHART B—REPORTED REGISTRATION FOR STATES, BY RACE
[In pazeent]

Stats Whits ragistration  Black registration

are.
istrict of Cofumbis
lorida

Ma
Michigaa.
Minasots
Mississippi
Missour]

dregen..

Wast Virginis,
necnsin
Wyoming,

Nots: Numbers represent census estimates,
Saarce: Bureau of the Census, Department of Comemerce, Novamber 1980,

Minority registration, since the passage of the Voting Rights Act
has risen substantially in every covered state. (chart C) In Mississippi,
for example, it has risen from 6.7 percent in 1964 to 72.2 percent in
1880, significantly surpassing minority registration rates in such non-
covered jurisdictions as New York (46.5 percent), New Jersey (48.9
percent), and Kansas (40.3 percent).

———
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CHART 0—VOTER REGISTRATION 1N 11 BOUTHERN ’TATEB. BY RACE: 1980 TO 1978 -
" {in thovsand, exzapt parcant
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Source: Vatar Education Project, Int., Atiants, Ga., “Votar Reglatration In the South,” lasued Irregutarly,

Aggin, it is important to emphagize that such data is not presented
to e&xg‘gwt that no extension of the preclearance obligation is war-

Few would argue that all treces of the discriminatory his-
tory that existed in some of these covered jurisdictions has been
cradicated by the passage of years since the original Voting Rights
Act. What th 0 _suggest, however—quite clearly to 513 ub-
committee—is that substantia progress has been made in these juris-
dictions in the past 17 years with regard to voting rights, However
In&ny more years of pre-clearance ara necessary, there should properly
come & time when this “exceptional” remedy will no longer ge neces-

B&ry. .
Mr. Lgveretg testified that the extension of section 5 in perpetuity
would raise serious constitutional questions:

Meking it permanent, as HL.It, 3112 purports to do, subject
only to a bai out procedure that is so stringent that T think
hardly any political subdivision could ever satisfy it, does
raise serrous questions because the Act was justified on the
besis of the emergency that existed and the Tact that there
was such a great Funt;y in the number of minorities that
were registered. Well, the predicate of that no longer exists,
ul\_[mo’x;xlty Tegistration has become quite substantial since that

me.
'The subcommittee mgrees that indeed serious constitutional ques-
tione are presented by the proposal to extend section b5 in perpetuity.

. To proponents of H.R. 3112 who would argue that new bail-out pro-
Yislons mitigate the permenent neture of the new preclearance obliga-
txoni,tbe Subcommittes responds that this would be the case only if
the bail-out were reasonably designed to afford an opportunity for

ase . preclearance by those jurisdictions within which “ex-
ceptionsl” circumstances .no- lonner ‘existed. The subcommittee be-
lieves sfrqng]}y thet such is not the case, As discussed in more detail
above,** it I§ our view that the beil-out in H.R. 8112 is wholly un-

ressonable and affords merely.an illusory opportunity to be relensed
covérage, : )
ns:nm Hearings, February ¢, 1682, E. Freeman Leverett, Attorney, Elberton,

™ feg generally sopra Section VII.
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In this respect, the subcommittes notes the observation of Assistant
Attorney General Reynolds in response to a question about the likeli-
hood of jurisdictions bailing-out under the House measure:

Our assessment is that there are very few, if any, jurisdic-
tions that would be able to bail-out of coverage for a consid-
erable period of time.

No evidence of any kind has been shared with the subcommittes
that would contradict this assessment of the “reasonableness” of the
House bail-out. This is & critical matter since the very constitution-
ality of the proposed amendments—and indeed of the preclearance
provision itself—rests upon such an affirmative finding.

B. BECTION 2

The other major_constitutional problem arising from the House
measgure relates to the proposed change in section 2 which substitutes
smr:sults test for the present intent standard for identifying voting

iscrimination, .

The subcommittes notes as a tﬁreliminary consideration that this
would overturn the ruling of the Supreme Court in the City o!
Hobile v. Bolden decision %! interpreting both section 2 und the Fif-
teenth Amendment uSupon which section 2 is predicated) to require a

finding of purposeful or intentional discrimination. It is & serious mat-
ter for Con, to attempt to over-rule the Supreme Court, particu-

larly when that action relates to a constitutional interpretation by the
Court. As former Attorney General Bell has observed, for example:

My view, based on long experience in government and out
is that the Supreme Court should not be overruled by Con-
gress except for the most com&ellli]r}g and extraordinary cir-
cumstances . . . To overrule the Mobile decision by siatute
would be an extremely dangerous course of action under our
form of government.**

Completely apart from the I.;‘mb].ic policy implications of overturning
a Supreme Court decision, there are im ortant questions relating to
whether or. not Congress has the Constitutional authority to under-
take such an action. Although section 2 of the Voting Rights Act has
always been considered a restatement of the Fifteenth Amendment
to the Constitution, it is, of course, true that Congress may choose to
amend section 2 to achieve some other purpose, In other words, the
subcommittes recognizes that section 2 need not be maintained indefi-
nitely as the statutory embodiment of the Fifteenth Amendment.

To the extent, however, that the Supreme Court has construed
the Fifteenth Amendment to require some demonstration of pur-
poseful discrimination in order to establish a constitutional violation,
and to the extent that section 2 is enacted by Congress under the

19 Benate Hearings, March 1, 1082, Asslatant Attorney General of the Unlted States
Willlazm Bradford Re‘noldl.
1 448 U.8, 65 (1980). ““No reader of the Honae report can fal] to Rrasp that Section 2
was written to maie winners ot of the losera fn odfle,” Eastland, “Afirmative Vot-
S meat bt T hor, APELL 1082, pr 25, T Constitutton by Grima el
emen! e Bena o Be!
former Attorney General of the United Htates, March 4, 1982, o *
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constitutional authority of the Fifteenth Amendment, the subcom-

mittee does not believe that Congress is’ empowered to legislate out-

side the parameters set by the Court, indeed !éy the Constitution.
Section 2 of the Fifteenth Amendment provides:

Congress shall enfores the provisions of this Article by ap-
propriate legislation.

Congress, however, is not empowered here or anywhere else in the
Constitution to “define” or to “interpret” the provisions of the Fif-
teenth Amendment, but simply to “enforce” those substantive constitu-
tional guerantees sima.dy in existence. To allow Congress to interpret
the substantive Jimits of the Fifteenth Amendment in a mora expansive
manner (or indeed in a dia}mrate manner) than the Court is to sharply
alter the apportionment of powers under our constitutional system of
separated powets,

t is 2lso to enlarge substentially the wuthority of the Federal Gov-
crnment at the expense of the state governments since it must be
rocognized thet the Fifteenth Amendment fundamentally involves &
restraint upon the authority of state governments and a conferral of
authority upon the Federal Government. To permit Congress itself
to define the nature of this authority, in contravention of the Supreme
Court, i3 to involve Congress in 2 )J\’xdiciul function totally outside its
proper purview.s?

e enactment of & results test in section 2 would be equelly im-
i)rroper to the extent that its proponents purported to employ the
ourtecnth Amendment es its constitutionsl predicate, As with the
Fifteenth Amendment, the Supreme Court has repeatedly made clear
that it is necessary to prove soine diseriminatory motive or pu?ose in
order to establish & constitutional violation under the Equal Protec-
tion Clause.® :
While proponents of the new results test argue that selected Su-
preme Court decisions exist to justify the expansive exercise of Con-
gressional authority proposed here ¥ thig subcommittes rejects these
srguments. No Court decision approaches the proposition being ad-
vocated here thot Congress may strike down on a nationwide bess an
entire class of laws that are not unconstitutional and that involve so
fundementally the rights of republican self-government guaranteed
to each state under Article IV, section 4 of the Constitution,

It must be emphasized again that what Congress is purporting to do
in section 2 is vastly different than what it did in the original oting
Rights Act in 1965, In Souzk Carolina v. Kateenbach, the Court recog-
nized extraordinary remedial Eowera in Congress under section 2 of
the Fifteenth Amendment.** Kateenbach did not suthorize Congress
to revise the nation’s election laws as it saw fit. Rather, the Court ¢ ere
mede clear that the remedial power being employed by Congress in

1 If the “on account of” race or color language in the Fitteenth Amendment iz broad
envagh to permit the de\'elo&ment of the statutory results test under ftw authority, this
subcommitao wonders ebount the tions for the proposed Equal Rights Amendment to

nstitution (“Equality of rights uuder the law shell pot be enied or abridged
by tg:' g::tl’hsdksum gr by any State on account of ser.”) Compare also the Nineteeath
end o) ame! A

%4 Bes, e.5., Washington v. Davix, 420 U.B. 220 gs‘w&; Village g/ Ardington Haights v.

Jr{m”"'a?lﬁf it (ﬂa%')’ P ot s 4% 08 it %%,"‘ Hosachusetts v.
4 Ko p 884 U.8. 043, (106803 Orogon ¥ Ritchell, 400 U.S8.

e, 8.8, X b v. Morgan, .
112 l!ﬁﬂx)! ; Olty o{l!mu v. United Stotes, 440 U.8, 156 (1880),
8. at 38
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the original Act was founded upon the actual existence of a substan-
tiva constitutional violation requiring some remedy. In Katzenbackh,
following » detailed descrignion of a history of constitutional viola-
ttllfan: in the covered jurisdictions, Chief Justice Warren concluded

Under thess circumatances, the Fifteenth Amendment hes
clearly been violated.* (empixasis added)

While Katzenbach and later City of Rome held thet the extraordi-
nary powers employed by Congress in section 5 were of a clearly
remedial character, and therefore justified the extraordinary proce-
dures established in section 5, there is absolutely no record to suggest
that the proposed change in section 2 involves a similar remedial exer-
cise. Because section 2 applies in scope to the entire Nation, there
is the necessity of demonstratin t the “exceptional” circum-
stances found by the Katzenback court to exist in the covered
juriedictions in fact permeated the entire Nation (although again by its
very definition the concept of “exceptionnlity” would seem to precl‘{xde
suc! aﬁndingb). .

There has been no such evidence offered during either the House
or Senate hearings. Indeed, the subject of voting discrimination
outside the covered jurisdictions has Leen virtually ignored during
hearings in each chamber. Indeed as the strongest adgv?)ca.tes of the
House measure themselves argued, a proposed floor amendment to ex-
tend preclearance nationally was “ill-advised” because no factual
record existed to justify this stringent constitutional requirement.?

During onc exchange, Dr. Flemming, the Director of the U.S.
Civil Rights Commission acknowledged that the 420-page, 1681
Report of the Commission on voting ri%};ts violations# ¢on-
tained no information whatsoever about conditions outside the cov-
ered l‘g’um;d.ictioma."“ In the total absencs of such evidence, it is im-
possible for Congress to seriously contend that the permanent, nation-
wide change proposed in the standard for identifying civil rights
violutions 1s & “reniedial” effort. As g result, there can be little doubt
that such a change is outside the legislative authority of Congress. In
short, it is the view of this subcommittee that the proposed change in
secltmn 2 is clearly unconstitutional, as well as imprudent public

nlicy.3*

r Mg'reover, a retroactive results test of the sort contemplated in the
House amendments to section 2 (the test would apply to existing
electoral structures ns well as changes in those structures) has never
been approved by the Court even with regard to jurisdictions with a

g,
= Bee. e.x., remarks of U.B. Representative Jomes Bensenbrennar, at HED76; U.8, Rep-
resentative Peter Rodino, at H0876; U.8. Representative Alckey Leiand, at HB378; Octo-
ber 5. 1881, Congressunal Record.
l;-“'rhe Vottng Rights Act: Unfulfiled Goals, United States Commlssion on Civ Rights
4

*» denate Henrlngs, February 28, 1982, Dr. Arthur Fleming, Chalrman, United States
Ctvil Rights Commisslon.

3 The Bubcommittee would also obxerve that mnn‘y of the same constitutionnl Issues
ralved 1o the context of Kection 2 Lave also been rafsed in the context of Jeglslation to
vverturn the Buﬂreme Court's abortivn declulon In Roe v. Wade. In both Inatances, Con-
grexs Ix purportiug to nlntfrszret a D! in don of the
Supreme Court throngh a simple statnte. Bee, e.g.. textimooy by Robert Bork, Hearings
Relore the B of DPowerx on 8. 158, June 1, 1081; Additional views
of U.8. Benator Orrin G. Hatch, "Committee Print of the Bubcommittes on the Separation of
Powers oa B 158, 97th Congress, 1st Sesalon,
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vasive listory of constitutional violations, In Soutk Carolina v.
atzenbach, the prospective nature of the section 5 process (applicable
only to changes In voting laws and procedures) was essentiaf to the
Court’s determination of constitutionality.”* This was closely related
to findings by Congress that governments in certain areas of the
country were erecting new barriers to minox-iti' participation in the
electoral process even faster than they could be dismantled by
the courts, Thus, even with regard to covered juriedictions, the Counrt
has never uphelti # legislative enactment that would apply the extra-

ordinury test of section 5 to existing state and local laws and pro- |

cedures,

One other general obscrvation must not be overlooked. In its efforts
to enact changes in the Votm%{Rights Act that would lead to an effec-
tive reversal of Mobdile, the House invites the Federal judiciary to
strike down an unidentified (and unidentifiable) number of election
laws, some of recent vintage and sone reaching back over centuries,
The connection which any of these laws mey have with actunl viola-
tions of the Fifteenth Amendment, past, present, or future, is left
entirely to speculation, Without, a far more clearly demonstrated con-
nection, it can only be concluded that the proposed amendment exceeds
the power of Congress under section 2 of the Fifteenth Amendinent,

of Congress under the Reconstruction Amendments and however inno-
vetive and creative one is in justifying exercises of Congressional
legislative authority,

inally, there is & strong feelin among sonie of the members of
the subcommittee that the proposed change in section 2 is unconstity-
tionel for one further reason. short, the results test by focusin leg-
islative and judicial scrutiny so intensely upon considerations of race
and color, completely apart from acts of purposeful discrimination, is
offensive to the basic color-blind objectives of the Constitution gen-
erally and of the Fourteenth and Fi:l.teenth Amendments specifically.
As Professor Van Alstyne has observed ;

. The amendment must invariably operate . . . to create ra-
cially defined wards throughout much of the nation and to
compel the worst tendencies toward race-based allegiances and
divisions,2s i

The kinds of racial calculations required, for example, by the Justice
Dep.art:.nent in the events leading up to the case of United Jewish Or-
ganizations v, Carey ** is but an illustration of the depth of the racial
consciousness injected into legislative decision-malin by a results or
effects test for discrimination.® Under the proposed change in section
2, this kind of rncza]ly-preoccupied decisionmaking process would be-
come the norm, Rather than pointing our nation in the direction of g

= 383 U.B. at 334,
% Ree wupra note 104,
v fitoetratt ek {ghtened 1 conuch $u the ratl bl
ustrative 8 helghtened racisl consclousness fu the rather remnarkable ob: .
tion uf former Assiutant Attorney Gencral Days thint minority ldelnunabl: m!zhhor.beor:;u
nodering esen l:d such gerrymandering were indisputably

merkabl; rivileged stetus accorded no other geographical ne hborhood, See Ssnate
Ileard :. ;ebrulu 12, 1982. Drew Dayw, Prarem{‘: ug ‘Bchool of Law. See nlslo nsmnk-
of Julius Chembers, President. NAACP Lei’l Defcnse Fand, Inc. on the same day, In
wmc‘y.; simllgr conclusion was. reached. Cf, obfle v. Bolden, 440 U.B, 53, 83 (copeurring
opinfou’ by Justice Btevens).
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“color-blind” society in which racial considerations become irrele-
vant—as was the purpose of the original Voting Rights Act—the pro-
posed amendment to section 2 would move this nation in precizely
the opposite direction. Considerations of race and color woul become
omnipresent and dominant. In the view of the subcommittee, this is
inconsistent with either the purpose or the spirit of the Fourteenth
and Fifteenth Amendments to the Constitution,

In conclusion, the subcommittee believes that the House-proposed
amendments to the Voting Rights Act run substantially afoul of the
prpvisiéma of the Constitution. On those grounds alone, they should be
rejected.

IX. RECOMMENDATIONS AND SecrioN-pY-SECTION ANALYSIS

The Subcomnmittee on the Constitution recommends to the full Com-
mittes on the Judiciury a ten-year extension of the temporary
provisions of the Voting Rights Act without amendment. This would
represent the longest extension of these provisions in the history of
the Voting Rights Act, In particular, the subcommittee would rec-
onunend the retention of the intent standard jn place of the new re-
sults standard adopted in the House-approved measure, and the ex-
tension of the preclearance procedure to covered jurisdictions for a
period of ten years, rather than the permanent extension of these
provis'ons adopted in the House-approved measure.?* While there is
substantial sentiment on the subcommittee in favor of the develop-
ment of a “reasonable® bail-out mechanism for jurisdictions that have
comported themselves in & non-discriminatory manner for a sustained
period of time, the subcommittee has not proposed a bail-out pro-
vision at this time because of the substantial disagreement existing as
to the constitution of a “reasonable” bail-out provision, Apmrt from
its conclusion thet the House- pproved measure contains a wholly
unreasonable bail-out, the subcommittee is not opposed to the develop-
ment of a feir bail-out mechanism at some subsequent stage of the
legislative process, Under no circumstances, however, docs it believe
thet the preclearance procedure should be made permanent.

Apart from the section 2 issue and the bail-out issue, several other
matters of controversy were raised before the subcommittee, While
there is sympathy among & number of members of the subcommittee
for changes in law in these aveas, it has nevertheless reconumended that
present Jaw Le maintained intact in order not to upset the consensus
in behalf of that law. L. R

One of these matters is the question of the continuing requirement
under section 203(b) of the Act that certain jurisdictions be required

3% Thi| ndation comports with the recommendations made by many leaders in

the (.--'lrv!}l“rlre ﬁgamgemm?,ixav txlur ug thle House hearings. Benjamin Hooks, Executive Direc-
T r mple.

tor ot uY!;a 'QAC rt t';e exztnull:nuot lu:e Votlug Rizhts Act an {t is now written . . . . The

Voting mu Act is the single most effective lecislation drafted in the laat two

decades . ... I have not scen any changes that were anything but changes for changes

ukae! ‘ot 36 Isg)wg;la be best to extend it In its present form. House Hearlngs, May 6,

1881, at 38, 60, 63,

. . durlng Honse Hearings ez, Ralph Abernathy, Former Ezecu-
tiva !.):r\-cm’m:.t 'gglrntx.un:‘ Ch‘x':htlan Mldenhﬁ)’ Cnﬁ!egnce: uhen Bonllln, National Preat-
dent. Leag ‘a of United Iatin Arreriean Citivenn : Vernon J-rdan, Executlve Director, Urban
’Rlﬂ!x ((,"lt 1t a1n’t broke don’t Ox 1t”); Coretta Scott King; Lane Kirkland, President,
AFL~C10.




instances of the costs mandated by th
1980, for example, the State of California spent $1.2 million on bi-
lingual election materials.® Other witnesses urged the retention of
this provision, as did the Administration 1

self. In & recent Supreme
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bo. provide bilin,fual regiatration and election materiala® Senator

Hayakawa tostiffed: against reteining this section. He cited verious
ig provision notin that, in

Another matter raised by several witnesses related to venue

In preclearance and bail-out suits. Venue in such cases is currently re-
strioted to the U.S. District Court for the District of Columbia,
Former Attorney General Griffin Bell noted, for example, with respect
to such restricted venue:

Tt is a departure from the equal protection of the law and

& disparagement which stigmatizes judges in the regions

covered-by the Act to require thet relief be sought only from

judges in’the District of Columbia 24

Other witnesses, however, argued .in behelf of retention of the

present venue provisions.? . i
The final matter raised by some witnesses during the hea.nnga
e

related to whether or not & political subdivision of g state should

permitted to bail-out as a s(e%amte unit, apart from a covered state it-
urt decision,’ section 4 of the Act was
construed to require that a political juria«iiction‘ within 2 state be per-
mitted to beil-out only as partof & %ineml state bail-out. Again, the
boommittee choss to retain current law,
Cl in existinlg law mede by the bill, as mpO_ﬁfd, are shown
us follows: existing law proposed to be omitted is enclosed in black
b: new matter is printed in italics, and existing law with re-

spect, to which no is proposed is shown in roman,

Vormée Rwmrs Acr or 1985
PUBLIC LAW 89-110, 79 STAT 437

AN AOT To enforce the Fifteenth Amendment to the Constitution of the United

, aod for other purposes
L J . L ] L ] ] L ] [ ]
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™t Bee supra note 117,
-Bcnwl;- Hayakawa also obaerved that the Bureau of the Census ldentifies minority

opulation groups vy surname,
pop N”l' upi

that dﬂg'l D0t necessarily mean that the individusl with a Bpantal surname or
& Japavcas surmame cannot read, write, and aveak Enplish. Home have been rooted
o] R D the tr! g mechnnlsm

e

ed ORly If the Toter canaot use the Kn linh lan, what-
over his suroame may be, Eex:'u‘au- Hearingy, February 4, 1882, U.8. ﬂa"&g} B. 1.

akawa.
g.l‘,n House Hearings, June 28, 1081, Mery Extlll Buchanan, Bocretary of Btate,
" Bee, .., Benste Hearlngs, January 27, 1082, Vilma Martines, Executive Director,
can Legal Defeaxs and Nducation Fuud ; Februar, 1882, Aruoldo Torre
e -or United Latin American Cn'uen- ;x!"%%ruuy 4, 1982, wnuaﬁ

ts Bubcommittee on the Conutitution from Grifin Bell, former

10 the Bena
Attorn eral of the United Btates, Afarch 4, 1082, Bee alzo Benate Hear] -
ary 35 Tosi o ad Cochran, o lenats Hearlogs, Janu
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of Rowe v. Unismt States, 448 U.B. 136, 167 (1880). A zted atd e
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Seo. 4. () To nssure that the right of citizens of the United States
to vote ig not denied or abridged on account of race or color, no citizen
ghall be denied the right to vote in an Federal, State, or local election
because of his failure to comply with any test or device in any State

n made a3 a separate
ess the United States District Court for the District of Co-
lumbje. in an action for a declaratory )'ud%nent brought by such State
or subdivision against the United States has determined that no such
test or device hes been used during the [seventeen] twenty-seven years
preceding the filing of the action Tor tne purpose or with the effect of

to any plaintiff for a period of Lseventeen] twenty-seven Years after
finel judgment of any court of the nited States, other
than the denial of a declaratory judgment under this section, whether
entered prior to or after the enactment of this Act, determining that
denials or ebridgments of the right to vote on account of race or
color through ths use of such tests or devices have occurred anywhere
in the territory of such plaintiff. No citizen shall be denied the right
to vofe in any Federal, State, or local election because of his failure
to comply with any test or device in any State with respect to which
the determinations have been made under the third sentence of sub-
section c%xb) of this section or in any political subdivision with respect
to which such determinations have been made as a separate unit,
unless the United States District Court for the District of Columbia
1n an action for a declaratory judgment brought by such. State or sub-
divisiop nﬁ:inst the United States hes determin
or device used during the [ten] seventeen years
the filing of the action for the purpose or with the e%
or abridging the right to vote on account of race or color, or in con-
travention of the guarantees set forth in section 4(f) (2) : Provided,
That no such dec aratory judgment shall issue with respect to any
gzlamt‘lﬂ for a pericd of Lten] seventeen Years after the entry of a
al judgment of any court of the Cnited States, other than the
demaj of-a declaratory judgment under this section, whether en-
tered tPmor: to or after the enactment of this paragraph, determining
enials or abridgments of the right to vote on nccount of race
or color, or in_contravention of the guarantees set forth in section 4
(f) (2) through the use of tests or devices have occurred anywhere in
the territory of such plaintiff,

An action ursuant to this subsection shall be heard and determined
by a court of three jud es In accordance with the provisions of section
2284 of title 28 of the United States Code and any appeal shall lie to
the Supreme Court. The court shall retain jurisdiction of any action
pursuant to this subsection for five years after judgment and shall re-
open the action uggn motion of the Attorney eral alleging that a
test or device has been used for the purpose or with the effect of deny-
ing or a'brgdgmf the right to vote on sccount of race or color, or in
contravention of the guarantees set forth in section 4(f) (2).

If the Attorney General determines that ho has no reason to believe
that any such test or device has been used during the [seventeen]
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bwenty-seven years preceding the filing of an action under the first
sentence of this subsection for the purpose or with the effect of denying
or abridging the right to vote on account of race or color, he shall con-
sent to the entry of such judgment.

If the Attorney General determines that he has no reason to believe
that any such test or device has been used during the [ten] seventeen
years preceding the filing of an action under the second sentence of
this subsection for the purpose or with the effect of denying or abridg-
ing the right to vote on sccount of race o1 color, or in contravention of
tho guarentees set forth in section 4(£) (2) he shall be consent to the
entry of such judgment,

L] - L] L] L . *

Skc, 203. (=) The Congress finds that, through the.use of various
Practices and rocedures, citizens of langunge minorities have been
cfiectively excluded from purticipation in_ the clectoral process.
Among other factors, the denial of the right to votc of such minor-
ity group citizens is ordinarily directly related to the unequal edu-
cational opportunitieg affox‘ded) them, resulting in high illiteracy and
low voting purticipation. The Congress declures that, in order to en-
foreo the guarantees of the fourteenth and fifteenth amendments to
the United States Constitution, it is necessary to eliminate such dis-
crimination by prohibiting these practices and by prescribing other
remediel devices,

(b) Prior to August 6 L1985] 1992, no State or political subdivision
shall provide registration or voting notices, forms, instruction, assist-
unce, or other materinls or information relating to the electoral proc-
ess, including ballots, only in the English language if the Director of
the Census determines (i ) that more than 5 percent of the citizens of
voting age of such State or li:oliticnl subdivizion are embers of a
single language minority and (ii) that the illiteracy rate of such

S 83 & group is higher than the nutional illiteracy rate: Provided,
hat the prohibitions of this subsection shall not apply in any politi-
cal subdivision which has less than five percent voting age citizens of
ench Junguage minority which comprises over five percent of the state-
wide population of voting uf.{e citizens, For purposes of this subsec-
tion, illiteracy means the failure to con; plete the fifth primar: grade.
‘The determinations of the Director of the Census under this subsection
shall be effective upon Jublication in the Federal Register and shall
not be subject to review in any court,
L] L * L] Ld * -

X. Coxcrusron

For the for:]g;oinc% reasons, the Committee on the J udiciary’s Sub-
committee on the Constitution recommends the enactment of the sub-
ject bill extending intact the Voting Rights Act of 1965,

XI. Cost Esrimare

Pursuant to section 252(a) of the Legislative Reorganization Act
of 1970 (Public Law 91-510), the subcommittee estimates that there
will be minima] costs to the Federal Government resulting from the
Ppassage of this legislation.

.

ATTACHMENT A
QuzsTIoNS AND ANSWERS : INTENT V. Iie8iur

The Voting Rights Act debate will focus *pon a ~1opr +.d chenge
in the Act that involves one of the most impo: ;ant ¢ .astity,*.onal issues
to come before Congress in many vear:. -avolv u ir. th.s debate are
fundamental issues involving tha nau ¢ of Ar.eriear representative
democracy, federalism, civil rights, a { the s¢ paritica of powers, The
following are questions and ‘ans-crs periaminy to this proposed
change. It is not a simple issue,

2 ;Wlu;t is the major issue inwo’ved ir, iho present Voting Rights Act
eoate

The most controversial ivsue is 1 e Lior 01 10t to change the standard
in section 2 by which violations of voting vights are identified from the
present “intent” standard tc a “results” standard, There is virtually
no opposition to extending the provisions of the Act or maintaining
intact the basic protections and guarnntees of the Act.

Who is proposing to change the section 2 standard?

Although the J)opu]nr perception of the issue involved in the Vot-
ing Rights Act debate is whether or net civil rights advocates are go-
ing to be able to preserve the present Voting Rights Act, the section 2
issue involves a major change in tne law proposed by some in the
civil rights community. Few are urging any retrenchment of existing
protections in the Voting Rights Act. The issue rather is whether or
not expanded notions of civil rights will be incorporated into the law.

What is section 27

Section 2 is the statutory codification of the 15th Amendment to the
Constitution, The 15th Amendment provides that the right of citizens
to vote shell not be denied or abridged “on account of* race or color.
There has been virtually no debate over section 2 in the past because
of its noncontroversial objectives.

Does section 2 apply only to “covered” jurisdictions?

No. Because it is a codification of the 15th Amendment, it applies
to all jurisdictions across the country, whether or not they are a
“covered” jurisdiction that is required fo “pre-clear” changes in voting
laws and procedures with the Justice Department under section 5 of
the Act,

What is the relationsip bet tion 2 and section 57

Virtually none. Section 5 requires jurisdiction with a history of
discrimination to “preclear” all proposed changes in their voting laws
and procedures with the Justice Department. Section 2 restates the

15th Amendment and applies to al jurisdictions; it is not limited
either, as is section 5, to ckanges in voting lnws or procedures, Existing
(71)
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laws and procedures would bs subject to section 2 serutiny es well as
changes in these laws and procedures,

What is the present law wit?, respect to section 27

The law with respect to
15th Amendment) violations has always been en intent, standard. As
the Supreme Court reafirmed in 8 decision in 1980, “That Amendment
prohibits only purposefully discriminatory denial or abridgement lz
government of the freedom to vote on account of race or color.” Mobi,
V. Bolden 448 U.S, 55,

Did the Mobile case enaot any ohanges in existing laws?

No. The la.nfus.ge in both the 15th Amendment and section 2
roscribes the denial of voting rights “on account of” race or color,
his has always been interpreted to require purposeful discrimination.
Indeed, there ig no other kind of discrimination as the term hag tradi-
tionally been understood. Until the Mobile case, it was simply not at
igsue that the 16th Amendment and section 2 required some demonstra.
tion of discriminatory Igurpose. Thers is no decision of the Court either
Prior to or since Mobile that has ever required anythin% other than an
‘intent” standard for the 15th Amendment or section 2.

Hasn't the Supreme Court utilized a results test prior to the
Mobile decision?

No. The Supreme Court has never utilized a results (or an “effects"”
test) for identifying 15th Amendment violations. While proponents
often refer to the decision of the Court in White v. Regester 412 U.S.
755 to argue the cantrary, this is simply not the case. White was not a
section 2 case and it wes not g 15th Amendment cese—it was a 14th
Amendment cage, Further, White required discriminatory purpose
hat White required purpose
was reiterated by the Court in Mobile and, indeed, it wes reitera by
Justice White in dissent in Mobile. J ustice White was the author of the
White v. Regester opinion, The term results appeers nowhere in Whize
v. Regester. There 15 no other court decision elther utilizing a results
test under section 2 or the Fifteenth Amendment,

hz’:a’t is the standard for the 14th amendment’s equal protection
clause
The - intent standard hag elways npplied to the 14th amendment
as well. In A7lington Heights v, J{etropolitanAuthority, the Supreme
Court stated, “Proof of & racially discriminatory intent or purpose is
required to show e violation of the equal Pprotection clause of the 14th
amendment.” 429 U.S. 258 (1977). ’i‘qxis hes been reiterated in & num-
ber of other decisions, Washington v. Davis, 428 U.S. 228 (1978);
Massachusetts v. Feeney, 442 U.S., 256 (1979). In addition, the Court
to emphasize the distinction between de facto
&nd de jure discrimination in the ares of school busing. Only de jure
{or purposeful) dizerimination has ever been a basis for school busing
orders, Keyes v. Denver, 413 U.S, 189 (1973).

What precisely is the “intens» stendard p

The intent stendard simply requires that a judicial fact-finder
evaluate el the evidence availgble to himself on the basis of whather
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or not it demonstrates some intent or purpose or motivation on the
part of the defendant to act in discriminatory manner. It is the tradi-
tional test for identifying discrimination,

Does it require express confessions of intent to disoriminates

No more than 2 criminal trin] requires express confessions of %;il}.
It simply requires that g judge or jury be able to conclude on the basis
of all the evidence available to it, including circumstantial evidence of
whatever kind, that some diseriminatory intent or punx})m existed on
the part of the defendant, Several major cases since obile have had
no difficulty finding purposeful discrimination without g “smoking
gun” or express confessions of intent.

T'hen it does not require “mind-reading” as some opponents of the
“intens” standard have suggested?

Absolutely not. “Intent” js proven without “mind-reading” thou.
sands of times every day of the weels in criminal and civil triaqs across
the country. Indee , in criminal triels the existence of intent must be
proven “beyond a reasonable doubt.” In the civil rights area, the nor-
mtg%1 test ;’9 that intent be proven merely “by & preponderance of the
evidence,

How can the intent of long-dead legisiators be determined under the
present test)

This has never been necessary under the 15th amendment. It is ir-
relevant what the intent may have been of “long-dead” legislators if
the alle%ed discriminatory action is being maintained wrongfully by
present legislators,

What kind of evidence can e tsed to demonstrate “intent”?
Again, literally any kind of evidence can be used to satisfy this re-
uirement, As the Supreme Court noted in the Arlington Heights case,

“Determining whether invidions discriminatory purposes was a moti.
vating factor demands a sensitive inquiry into such circumstantia]
and direct evidence ag may be available, 499 .S, 253, 266. Among the
specific considerations that it mentions are the historical bacls; ound
of an action, the sequence of events leading to a decision, the existence
of d?aytpres from normal procedures, legislative history, the impact
of a decision upon minority groups, etc.

Do you mean that the actual impact or effects of an action upon
minorty groups can be considered under the intent test?

Yes, Unlike a re.sults. or eﬂ‘pcts-oriepted test, however, it is not

WIL;/ are some proposing to substitute a new “results” test in gec.
tion®

Ostensibly, it is argued that votine rights violations are more dif-
ficult to prove under an intent standard than they would be under a
results standard.

How important should that conzideration bef

Completely apart from the fact that the Voting Rights Act has
been an effective tool for combating voting discrimination under
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the present stendard, it is debatable whether or not an appropriate
stendard should be fashioned on the basie of what facilitates success-
ful prosecutions. Elimination of the “beyond & ressonable doubt”
standard in criminal ceses, for example, would certainly facilitate
criminal convictions. The Nation has chosen not to do this because
there are competing values, e.g. fairness and due process.

What ie wrong with the results standard?

First of all, it is totally unclear what the “results” standard is
supposed to represent. It 1s a standard totally unknown to present
law. To the extent that its legislative history 1s relevant, and to the
extent that it is desi§ncd to resemble an effects test, the mamn
objection is that it would establish as a standard for identifying sec-
tion 2 violations & “proportional representation by race” standard.

What is meant by “proportional representation by race”?

The “proportional representation .by race” standard is one that
evaluates electoral actions on the basis of whether or not they con-
tribute to representation in a State legielature or o City Council or a
County Commission or a School Board for racial and ethnic groups
in proportion to their numbers in the population,

What is wrong with “proportional representation by race”?

It is a concept totally inconsistent with the traditional notion of
American re;reeenmtive government wherein elected officials reg-
resent individunl citizens not racial or etlinic groups or blocs. In ad-
dition, s the Court observed in Mobile, the Constitution “does not re-
quire proportional representation &s an imperative of political orga-
nization.” As Madison observed in the Federalist No. 10, a major ob-
jective of the drafters of the Constitution was to limit the influence of
*factions" in the electoral process.

Compare then the intent and the results testa?

The intent test allows courts to consider the totality of evidence
surrounding an alleged discriminatory action and then requires such
evidence to be evaluated on the basis of whether or not it rajses an
inference of purpose or motivation to discriminate. The results test,
however, would focus analysis upon whether or not minorit grou)s
were represented proportionately or whether or not some change in
voting law or procedure would contribute toward that result.

What does the terin “discriminatory results” mean$

It means nothing more than is meant by the concept of racial
balance or racial quotas. Under the results standard, actions would
be judged, pure and simple, on color-conscions grounds. This is
totally at odés with everything that the Constitution has been directed
towards since the Reconstruction Amendments, Rrown v. Roard of
Lducation, and the Civil Rights Act.of 1964, The term “discriminatory
results” is Orwellian in the sense that it radically transforms the con-
cept of discrimination from a process or 2 menns to an end into a
result or end in itself. The results test would outlaw actions with a
“disparate impact”; this has virtually nothing to do with the notion
of dlpscriminntxon as traditionally understood.
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Ien’t the “proportional representation by race” deacription an ex-
treme description? ’

Yes, but the results test is an extreme test. It is based upon Justice
Thurgood Marshell’s dissent in the Mobile case which was described
by the Court es follows: “The theory of this dissenting opinion . . .
appears to be that every ‘political group’ or at least every such group
that is in the minority has a federal constitutional right to elect can-
didates in proportion to its numbers.” The House Report, in discussin,
the proposed new “results” test, admits that proof of the absence o
proportional representation “wonld be highly relevant”,

But doean’t the proposed new section £ language expressly state that
proportional representation is not its objective?

There is, in fact, 2 disclaimer provision of sorts. It is clever, but it
is a smokescreen, It states, “The fact that members of o minority group
have not been elected in numbers equal to the group’s proportion of
the population shall not, in and of itself, constitute a violation of this
section,” .

Why is this lunguuge a “smokescreen®?

The key, of course, is the “in and of itself” language. In Mobile, Jus-
tice Marshall sought to deflect the “proportional representation by
race” description of his results theory with a similar disclaimer.
Consider the response of the Court, “The dissenting opinion seeks to
disclaim this deseription of its theory by suggesting that a claim of
vote dilution may require, in addition to proo of electoral defeat, some
evidence of ‘historical and social factors’ indicating that the group in
?ueation is without political influence, Putting to the side the evident

act that these guazy sociological considerations have no constitutional
basis, it remains far from certain that they could, in any principled
menner, exclude the claims of any discrete group that {appens for
whatever reason, to elect fewer of its candidates than arithmetic in-
dicates that it might. Indeed, the putative limits are bound to prove
illusory if the express purpose informing their a plication would be,
a5 the dissent assumes, to redress the ‘inequitable distribution of polit-
ical influence’.”

FEaplain further?

In ghort, the point is that there will alwuys be an additional scin-
tille. of evidence to satisfy the “in and of itself” language. This is
particulerly true since there is no standard by which to judge any
evidence except for the results standard.

What additional evidence, adlong with evidence of the lack of pro-
portional representation, would sufiice to complete a seotion 2 violation
under the results test?

Among the additional bits of “objective” evidence to which the
House Report refersare a “history of discrimination”, “racially polar-
ity voting” (sic), at-large elections, majority vote requirements, pro-
hibitions on single-shot voting, and numbered posts. Among other

" factors that have been considered relevant in the past in evaluating

submissions by “covered” jurisdictions under section 5 of the Voting
Rights Act are disparate vacinl vegistration figures, history of English-
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only ballots, meldistribution of services in racially defingble neighbor-
hoods, staggered electoral terms, some history of discrimination, the
existence o: dual school systems in the past, impediments to third
party voting, residency requirements, istricting plans which fail
to “maximize” minority influence, numbers of Iminority registration -
officials, re-registration or registration purging requirements, eco-
nomie costs nssociated with registration, etc., ete.
These factors have been used before?

Yes. In virtually every cage, they have been used by the Justice De-
partment éor by the courts) to ascertain the existence of discrimination
in “covered” jurisdictions. It is a matter of one’s imagination to come
up with additional factors that conld be used by creative or innovative
courts or bureaucrats to satisfy the “objective® factor requirement of
the “results” test (in addition to the g sence of proportional repre-
sentation). Bear in mind again that the ‘Surpose or motivation behind
such voting devices or arrangements would be irrelevant.

Summarize again the significance of these “objective® factors#

The significance is simple—where there is a State legislature or a

city council or a county commission’ or a school bm:gns
not reflect racial proportions within the relevant population, that
jurisdiction will bo vulnerable to prosecution under section 2, It is vir-
malslg inconceivable that the “in and of itself” language will not be
satisfied by one or more “objective” factors existing in nearly any
jurisdiction in the country. The existence of these factors, in conjunc-
tion with the absence of proportional representation, would represent
an automatic trigger in evidencing e section 2 violation. As the Mobile
court observed, the disclaimer is “ﬁ!usory”.

But wouldn't you look to the totality of the circumatances?

Even if you did, there would be no judicial standard for evaluation
other than proportional representation. The notion of looking to the
totality of circumstances is meaningful only in the context of some
larger state-of-mind standard, such ns intent, It is o meaningless no-
tion in the context of & result-orjented standard. After surveyir‘l‘z the
evidence under the present standard, the courts nsk themselver, “Does
this evidence raise an inference of intent " Under the proposed new
standerd, ngen the absence of proportional representation and the

of some “objective” factor, n prima facie (if not an irrebut-
table) ceso has been established. There 18 no need for further inquiries
by the court. There is no ultimate, threshold question for the courts,

Where would the burden of proof lie under the “results” testp

Given the absence of proportional representation and the existence
of some “objeotive” factor, the effective burden of roof would be
upon the defendant community. Indeed, it is unclear wgmt kind of evi-
dence, if any, would suffice to overcome such evidence, In Mobile, for
example, the ahsence of discriminatory purpose and the existence of
legitimate, non-discriminatory reasons for the at-large system of
municipel elections was not considered relevant evidence by either the
pleintiffs or the lower Federal courts,
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Putting asids the abstraot prihoiple for the moment, what is the
mal;:r a%?wtiw of those attempting to over-rule “Mobile? and substi-
tute a “reaults” teat in seotion 29 I @ .

‘The immediate ose is to allow e direct assault upon the major-
ity of munici.pulitfeg?;l the country which have adopted at-large sys-
tems of elections for city councils and county commissions. This was
the precise issue in Mobile, as a matter of fact. Proponents of the re-
sults test argue that at-large elections tend to discriminate ageinst
minorities'who would be more ca able of electm%‘l‘the:r” representa-
tives to office on a district or wm‘vfJ voting system, In Mobile, the Court
refused to dismentle the at-large municipal form of government
adopted by the city. . .

Do at-larige systems of voting discriminate against minorities?

Completely apart from the fact that at-large voting for muu,xclpal
governments was instituted by many communities in the 1910’ and
1920’8 in response to unusual instances of corruption within ward sys-
tems of government, there is absolutely no evidence that at-large voting
tends to discriminate against minorities, That is, unless the premise 18
adopted, that only bla:g can represent blacks, only whites can repre-
sent whites, and only hispanics ean represent hispanics. Indeed, many
political sclentists believe that thec reation of black wards or hispanic
wards, by tending to create political hettoes”, minimize the influence
of minorities. It is highly debatable that black influence, for example,.
ig enhanced by the creation of & single 90-percent black ward {tha.t mey
elect a black person) than by three 30-percent black wards (that may
each elect white persons all of whom will be influenced significantly
by the black community).

“What else is with the proposition that at-large elections are
constitutionally z'm;sl'df . ]
.First, it turns the traditional objective of the Voting Rights Act—

equa.l ess-to the electoral process—on its head. As the Court said in
Azobileafﬁthis right to equal garticipation in the electoral process does

not protect any political group, however defined, from electoral defeat.”

Second, it encourages political isolation among m_mom? groulps;
rather than heving to enter into electoral coalitions in order to elect
candidates favorable to their interests ward-only elections tend to
allow minorities.the more comfortable, but less ultimately influential.
state of affairs of safe, racially identifiable districts. Third, it tends to

lace & premium upon minorities remainin geographically sagregated.
g‘o the extent that integration occurs, ward-only voting would tend not
to result in proportional representation. To summarize again by refer-
ring to Aobils, “political groupa do not have en independent constitu-
tional claim to representation.’

What would be the tmpact of a constitutional or statutory rule pro-
acribing at-large municipal elections?

The impact would be profound. In Mobile, the plaintiffs sought to
strike down the entire form of munici al government adopted by the
city on the basis of the at-large form of cit; council election. The Court
stated, “Despite repeated attacks upon multi-member (at-large) legis-
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lative districts, the Court hes consistently held that they are not uncon-
stitutional.” Tf M obils were over-ruled, dyue at-large electoral structures
of the more than two-thirds of the 18,000+ municipelities in the coun-
try that have adopted this form of government, would be placed in
serious jeopardy.

What will be the tmpact of the results test upon redistricting and
reapportionmentp

Redistricting and reapportionment actions also will be ‘udﬁed on the
basis of Proportional representation analysis, As Dr. lg'. . Gibson,
the President of the South Carolina NA A s recently observed about
gj:opoeed‘ le{islative redistrictini in that State, “Unless we €8 a re-

tricting plan that has the possibility of blacks having the probability
of bemﬁ ected in proportion to this Ppopulation, we will push hard for
& new plan.” Sm"ulur]¥, the Reverend Jesse Jackson has stated, “Blacks
comprise one-third of South Carolina’s population ang they deserve
one-third of its representation. Former Assistant Attorney General
for Civil Rj hts Drew Days has conceded that minority groups alane
will be largely immune to Ppartisan or ideological gerrymandering on
the grounds of “vote dilution”,

What is “vote dilution” s

The concept, of “vote dilution” is one that has been responsible for
transforming other provisions of the Voting Rigl}:ts At (esp. section

: . I access by minorities to the

registration and voting processes into those designed to ensure equal
clectoral outeome. The right to register and vote has boen significantly
transformed in recent years into the right to cast an “effective” vote
and the right of raciJ or ethnic groups not to have their collective
vote “dilufed”, See, e.g., Thernstrom, “The Odd Evolution of the
Voting Rights Act™, 55 The Public Interest 49, Determining whether
Or not & vote is “effective” or “diluted” is generally determined simply
by proportional representation analysis,

8ress in section 2 can re-interpret the parameters of the 15th Amend-

ment gy simple statute. Similar constitutional questions ars involved

in pending efforts by the Con, to statutorily overturn the Supreme
rt’s abortion decision in %oe V. . As f

eral Grifin Bell hag observed, “To overrule the Mob:‘{e decision by

form of government.”
What is the position of the administration on the section 2 issuep
The administration and the Justice Department are strongl on
record a8 favoring retention of the intent standard in section 9, resi-
dent Rengan hes exlprmed his concern that the results standard
may lead to the establishment of racial quotas in the electora] Pprocess,

. {
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Press Conference, becember. 17, 1981. Attorney General William

French Smith has expressed similar concerns,
Sumvmarize the section 2 issue §

- The debate over whether or not to overturn the Supreme Court’s
decision in Mobile v. Bolden, and establish a results test for iden-
ifying voting discrimination in Place of the present intent test, is
proba:gly the single most important constitutional issue that will be

considered by the 97th Congress. Involved in this controv
' fundamental “issues involving the nature of American repr:

democracy, federalism, the division of po\verz‘ai

tifyin

redefining the notion of “civil rights” and “
context of voting rights, the

tion by race.

and civil rj
iscrimination’

roposed “results” amendment would

! transform the objective of the Kct. from equal access to the ballot-box
' into equal results in the electoral process, A results test for discrim-
ination can lead nowhere but to a standard of proportional representa-

. g
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Sereorep Quores ox Section 2 axp PrororTIONAL
RepnuseNTATION

“The theory of the dissenting opinion [“results” test] ., appears to
be that every ‘political group or at least every such group that is in the
minority has a federal constitutiona] right to elect candidates in pro-
portion to its membera , , , The Equel Protection Clause does not re-
quire proportional representation ss an imperative of political organi-
2ation.”—U.S. Supreme Court, Mobile v. Bolden (1980)

“The fact that members of a racial or language minority group hayve
not been elected in numbers equel to the group’s proportion of the
population . . . would be highly relevant [under the proposed amend-
ment.}”—House Report 97-927 (Voting Rights Act)

*“[Under the new test] any voting law or procedure in the country
which produces election results thet fail to mirror the population’s
mngke-up in a particular community would be vulnerable to egal chal-
lenge . . . if cerried to its logical conclusion Proportional representa-
tion or quotas would be the end result."—5.8, Attorney General Wil-
liam French Smith

“To overrule the HMobile decision by statute would be an extremely
dangerous course of uction under our form of government.”—Former
U.S. Attorney General Grifin Bell

“A. very real prospect is that, this amendment could well lead us to
the use of quotas in the electoral process . . . ‘We are deeply concerned
that this language will be construed to Tequire governmental units to
fmesent compelling i’ustiﬁcation for eny voting system which does not
erd to progomona representation,”—. ttorney General (Civil
Rights) Wi liam Bradiord Reynolds,

lacks comprise one-third of South Carolina’s Population and they
deserve one-third of its representation.”—Rev. Jesge Ji ackson, Colum-

bia State, October 25, 1981

“The amendment must invarjab] yoperate . . . to create rocially de-
fined wards throughout much of the nation and to compel the worst
tendencies toward race-based glle iances and divisions.”—Prof, Wil-
liem Van Alstyne, Univ. of Calif. School of Law.

“The logical terminel point of thoss chellenges [to Mobile] is that
election districts must be drawn to give proportion, representation to
minorities,”"—Washington Post, April 28, 1980

“It seems to me that the intent of the amendment is to ensure that
blacks or members of other minority groups are ensured roportional
representation. If, for example, blacks are 20 percent of the popula-
tion of & State, Hispanics 15 percent, and Indians 2 ercent, then at
least 20 percent of the members of the ligislature must Ee black, 15 per-
ge:llzt I?spamc and 2 percent Indian.”—Prof. J oseph Bishop, Yale Law
00,

(80)
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“The amsndment is intended to reverse the Slixpreme Court’s deci-
gion in Modils . . . if adopted, this authorizes ederal courts 1o re-
uire States to change their laws to ensure that minorities will be

glecud in proportion to their numbers . . . Re;)resentamve govern-
ment does not mply proportional representation.”—Dr. Walter Berns,
American Enterprise Institute s

“Unless we see a redistricting plan that has the possibility of blacks
having the probability of being elected in proportion to this popula-
tion in Souhg Caroline, we will push hard for a new plan.”—Dr, W. F.
(ibson, President, South Carolina NAACP i . .

““Only those who live in a dream world can fail to perceive the basic
thrust and purpose and inevitable result of the new section 2: it is to
establish a pattern of proportional representation, now besed upon
rnce—perha;)s at a Jater moment in time upon gender-or.re_hgxon or
nationality.”—Prof. H Abraham, University of Virginia 3

“I may state une uivocafly for the NAACP and for the Leadership
Conference on Civil Rights that we are not seeking proportionel rep-
resentation , . . I thinfthere is a big difference between proportional
representation and representation in the poEEulatxon in proportion to
[min%'x;y] populetion.”—Benjamin Hoo! , Executive Director,
NAA

“What the courts are going to have to do under the new test is to
look at the proportion otg minority voters in a %iven locality and look
at the proportion of minority representatives. That is whera they will
begin their inquiry and that is very likely where they will end their
inquiry, We wﬁl have ethnic or racial proportionality.” —Prof, Donald
Horowitz, Duke University Law School . . A .

“1t would be difficult to imagine & political entity containing a sig-
nificant minority population that was not represented proportionately
that would not be in violation of the new section.”—Prof, Edward
Erler‘ Nztional Humenities Center

“[Lhe results test would require] dividing the community into the
various races and ethnic groups the law h‘?‘?ﬁem to cover and trying
to providszench with a representative.”—Wall Street Journal, Janu-

15, 198!
= usl access does not mean equal results . . . f[U der the amend-
ment g;oﬁortionate results have become the test of discrimination P—
Dr. Jo unzel, Hoover Institution (Stanford University)
very languege of the amendment proposed for Section 2 im-

Egrts proportional representation into the Act where it did not exist

fore.”—Prof. Barry Gross, City Collega of New York

“By making eheer numericel outconie ‘highly relevant’ as to the
legality of a procedure, the House hill moves to replace the outcome of
the voting as the final arbiter by another standard—proportionality.
This is not consistent with democracy.”—Prof, Michael Levin, City
Collega of New York

“The proof [of discrimination under the amended section 2] is the
?ung:r of people who get elected,”—1J.S, Rep. Robert Garcia (New

or] :




ADDITIONAL VIEWS OF SENATOR DrCONCINI AND SEN-
ATOR LEAHY ON §, 1992, THE VOTING RIGHTS ACT

Ths Constitution Subconunitiee jusjority offered at the marky of
S. 1992, on March 24, 1982, a draft. report styled in the neme of the
full Judiciary Committee and supporting the views of the Subcom-
mittee mej ontg'.

We believe that the most orderly procedure is for the bill to pro-
ceed prognptH to the full Committen and for the supporters of S, 1992
In 1ts originel version (the bill adopted by the House of Representa-
tives) to file either g majority or minority Report, depending on the
outcome of the full Committes vote,

It serves no purpose to delay the transmission of the bill to the full
Committee. The views of the undersigned are therefora filed in very
swnmeary forin, with the caveat that we do not purport to speak finally
on behelf of those Senators on the full Committee who may support
S. 1092 in its original form and who will want the opportunity to file
& complete and well documented Report after markup,

Secriox 2 Cosaexts

On March 24, the Subcommittee on the Constitution voted unani-
mously to report S, 1992 favorably to the full Committee. However,
an amendment to S. 1992, which wa opposed, was edopted prior to the
Lill’s being reported by the Subcommitee. .

The amendment changed the language of S. 1992 relating to Sec-
tion 2 of the Votin Rights Act of 1965. It also deleted from S, 1992,
the provisions which created the o portunity for covered jurisdictions
to “bail out” from under the preclearance obligations of Section & of
the Act, in August of 1984, . X

As the Report notes, the centra) issue before the Committee is how
the Congress will clarify the reach of Section 2 of the Votmf Rights
Act. There are five main points on shich we fundamentn)
with the anelysis of this issue in the Report :

1. THE HOTUSE WOTULD RESTORK THE PRIOR IEGAL STANDARD

The proposed_amendment. to Section 2 in the House-passed bill
would restors the results test to election discrimination ‘cases. The
Report claims that this “results” test is & new, unprecedented standard
which would be a radical deperture from the law that had governed
challenges to electoral systems in the past. That ig demonstrably un-
true. The new language would clarify the current confusion by restor-
ing the legal standard for such cases which was in effect for almost &
decade.

. (82)
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2. THE HOUSE BILL WOULD RESTORE A STANDARD WITH A WELL DEVELOPED
BODY OF PRECEDENTS

The Report claims that & “results test? under Section 2 would create
eat dou%?: end uncertainty about. the appropriate legnl standard.
n fact, the proposed amendment to Section 2 would co ify a test ap-
plied with no suggestion of diﬁicult'}: in over two dozen Courts of Ap-
eals decisions across the country. The touchstone would be straight-
?orwurd: whether minorities had a fair opportunity to participate in
the political process?

3. THE NESULTS STANDARD WOULD FOGUS ATTENTION ON WHFETHER AN
YLECTION SYBTEM WAS FAIR, AND AWAY FROM ANY INQUIRY INTO RACIST
MOTIVES . :

The Report suggests that the Results Standard would exacerbate
racial tension in ?ocal politics, On the contrary, it is the “intent test”
which, by definition, would require the courts to determine whether
& public official or official governing hody had asted out of racist mo-
tives, Long trials would ocus on that divisive inquiry, By contrast,
the “results test” would avoid that problem by focusing on whether
minorities are unfairly excluded from equal access to the process under
the particulur system in question,

4. TIE “RESULTS TEST” WoULD NoT TURN ON THE OUTCOME OF LOCAL,
ELECTIONS OR REQUIRE IPROPORTIONAL REPRESENTATION

The Report clrims that the “results test would make Jocal electoral
systems unlawful if the election result did not mirror the petcentage
of minorities in the electorate.” The Report suggests that plaintifis
could win by such a statistical showing, and that they cou]cf thereby
raise the specter of racial quotas in electoral politics.

tion or as the required remedy if n violation is found, The minority
joins the majority in rejecting proportional re resentation as either
an appropriate standnn{ for complying with the Act or as a proper
method of remedying adjudicated violations. No witness who testified
before the Subcommittes advocated proportional representation. And
We must point out that the “results tost! of S. 1992 would not lead to
or requira proportional representation.

5. THE AMENDED LANGUAGE OF BECTION 2 18 A CONSTITUTIONAL EXERCISE
OF CONGRESSIONAL POWER

The Report questions the constitutionality of S, 1992 on the grounds
that Congress cannot overturn the Supreme Court’s reading of the 14th
and 15th Amendments in the Mobilev. Bolden case,

We agree that Congress cannot and should not overturn the
Supreme Court’s interpretation of the Constitution,
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But it is absolutely clear that Congress can Eass legislation at the
statuts level to enforce the rights protected by those Amendinents and
that such statutes may reach beyond the direct prohibitions of the con-
stitutional provisions themselves, That is now hornbook Iaw, as re-
cently reviewed in an opinion of Chief Justice Warren Burger.

. ‘The heart of the issue is shurply focused by one crucial eragraph
in the Subcommittee Report. In section VI (c), the Report claims that
the “results test” assumes that “race is the predominant. determinant of
political preference.” The Report notes that in some cases racial bloe
voting by the mejority is not monolithic and minority candidates re-
ceive substantial support from white voters. Mayor Toin Bradley of
? tlﬁ;‘ngekss being an obvious example cited by Attorney General

mi

. That is precisely the point. In most communities, that is true, and
in such communities it would be virtually impossible for plaintiifs to
show they were effectively excluded from g fair access to the political
process under the results test, Unfort-unntely, there still are some com-
munities in our nation where racial politics do dominate the electoral
process—at least with respect to the ability of the minority voters to
e}xlggclse meaningful influence on the selection of candidates of their
choice,

The results test 2kes no ptions ane way oy the other about
the role of racial political considerations in a particular community.
If plaintiffe assort that they are denied fair access to the political
process in part because of the racial bloc voting within which the sys-
tem works, they would have to prove it,

' Proponents of the “intent standard” however, do presume that such
raciel politics no longer impact minority voters in erica. The pre-
sumption ignores an unfortunate reality established by overwhelming
evidence at the Senate and House hesrings,

Bamocr

Although the Subcommittee reported s straight extension of the
Act, without any changes in the bailout procedures, the Report u
the full Committes to weaken the new bailout procedure afforded y
S. 1992, This, too, isa critiea] jssua,

There is now virtual unenimity that Section 5 preclearance does
not expire. Only the limitation on when jurisdictions may bail out
“expxres”t.m any sense. Minority voters are extremely concerned that
the majority’s extension could prove a liollow victory if an excessively
easy bailout provision is enacted. Should the new bailout provision
Prove & sleve, it would constitute a back-door repeal of Section 5, since
meny communities where preclearance is still needed would be able to
escape coverage. Yet, that is precisely whero the recommendations of
the Report would take us,

In order to understand the bailout issue. it is necessnry to know the
evolution of the bailout provision presently in S, 1992, Existing law
permits jurisdictions to end their preclezrance obligaton upen show-
ing they have not used a test or device discriminatorily for the desig-
nated number of years, In effect, it amounts to a calendar measurement
of duration of Section § coverage from 1965. During the House hear-
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ings, Congressman Hyde noted that nothing that jurisdictions had
done since 1985 would count under the existing bailont mechanism. He
suggested a bailout should be provided that (1) would take account of
the good behavior which some jurisdictions might be able to demon-
strate and (2) would give an incentive to others to fully agce;])t minor-
ity political participation, He proposed a bailont scheme similar to the
one now in 8, 1992, under which jurisdictions would have to demon-
strate they had fully comglied with tho law for the pest ten years and
ulso would have to show they hod made constructive efforts to permit
full participation by minorities in the political process, "

The witnesses representing minority voters opposed such an uddtion
to the present law on the grounds that no real need for it had been
established and that jurisdictions should not require any edditional
incentive to obey the law or to accept political participation by minor-
ities.

Ultimately, however, in order to expedite passage of this vital meas-
ure and to ensure extension of the Voting ights Act, proponents of
the legislation to support & compromise beilout provision which
was developed by Representatives James Sensenbrenner, Hamilton

ish and Donald Edwards. It was based on, and substantially fol-
lowed the framework of, Representative Hyde’s proposal although
it differed in some important Pnrticulars from his final version. This
was a major and very diffcult concession for the civil rights orga-
nizations representing the interests of millions of minority voters, as
anyone famgar with the House proceedings is well aware.

he “Sensenbrenner compromise bailout” was adopted by the Com-
mittee and enncted bv the House. Several amendments to wenken it
were defeated on the Houss floor by overwhelming margins after sub-
stantial debate. "I'he House accepted the avguments of the architects of
the Committee bill that the bailout provision was a fair and reasonable
one, and that to loosen the standards further would be to risk crippling
the continued effectiveness of Section 5.

The House bill also modified the lailout procedure of the Voting
Rights Act in another major respect. Under present law, if a county
is under Section 5 obligations because the entire State js under Section
b, then that county must remain under Section 5 until the entire State
has baileut, Individual jurisdictions may not bail vut, regardless of
how good their own record is. The new bailout provision of S, 1992
permits any county to bailout individually, even if the State as & whole
1snot yet eligible to bail out.

Against this background, the Suhcommittep Report accepts the
arguments of Assistant Attorney General William Reynolds that the
bailout prssed by the House and which is included in S. 1992 is too
strict. Indeed, the Report suggests it is an illusory bailout because it
is impossible to meet ita terms, . .

After citing Mr. Reynolds’ essertion that in the foreseeable future
no jurisdiction would be eligible to bail out under S. 1992, the Report,

oes on to state that: “No evidence of any kind has been shared with
51in Subcommittee that would contradict this assessment of the ‘reéa-
sonableness of the Houss bail-out.”

ot statement is flatly untrue. In fact, several witnesses presented
expert testimony that a very substantial number of the counties pres-
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ently covered by Section 5 would be eligible to apply for bailout in
txx'rst year permitted- by the statute, namely, 1984, and that addi-
tional numbers would become eligible 1n succeeding years—all prior

ard, the suggestion in the Reéwrt that it would Permanently impose
Section 5 on the covered juris i i
constitutional arguments premised on that assertion.

Indeed, the net effect of this change is to malke it possible for those
jurisdictions which have obeyed the law and accepted minority partici-
pation to remove themselves from Section 5 coverage well ahea. of the
1892 date imposed by the Subcommittes bill,

0O
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Herman LODGE et al,
Plaintiffs-Appellecs,

\

J. F. BUXTON et al.,, Defendants,

Ray Delaigle et al,
Defendants-Appellants.

No. 78-3241.

United States Court of Appeals,
Fifth Circuit.
Unit B

March 20, 1981.

In an action to have a county's system
of at-large elections declared invalid as vio-
lative of the First, Fourteenth and Fif-
teenth Amendments to the United States
Constitution and certain statutes, the Unit-
ed States District Court for the Southern
District of Georgia at Augusta, Anthony A.
Alaimo, Chief Judge, held for the plaintiffs
and ordered a change of the system. On
appeal by the defendants, the Court of Ap-
peals, Fay, Circuit Judge, held that: (1)
District Court's conclusion that historical
and present discrimination operated in con-
junction with officially sanctioned electoral
system to unfairly limit access of Blacks to
political process was not clearly erroneous,
and same was true of District Court’s find-
ing that state policy behind at-large elec-
tion sysiem, although neutral in origin, had
been subverted to invidious purposes, and
(2) District Court acted properly in its pro-
vision for relief.

Affirmed.

Henderson, Circuit Judge, dissented
and filed opinion.

1. Elections e=12

At-large voting is not per sc unconsti-
tutional. U.S.C.A.Const. Amends. 1, 14, 15;
42 U.S.C.A. §§ 1971, 1971(aX1); Voting
Rights Act of 1965, § 2, 42 U.S.C.A. § 1473,

2. Elections =12

No group, whether racially or 3
ly identifiable, has a right mycle:tmr:ﬁ
sentatives proportionate to its voting power
in community. U.S.C.A.Const. Amends. 1,
1, 15 42 USCA. §§ 1971, 1973(ay1
Voting Rights Act of 1965, § 2, 42 USCA_
§ 1978,

3. Elections ¢=12

Even consistent defeat at polls by re.
cial minority does not alone give rise o
constitutional  claims.  U.S.CA.Const
Amends. 1, 14, 15; 42 US.CA. §§ 197,
1971(aK1); Voting Rights Act of 1965, § 2

42 US.C.A. § 1973, N

4. Elections 12 KR

To secure finding that election h',
racially neutral on its face, is unconstitn-
tional, plaintiff must prove that it was cop-
ceived or maintained with intent or purposs -
of promoting invidious diserimination.” US.
C.A.Const. Amends. 1, 14, 15; 42 USCA.’
§§ 1971, 1971(a)1); Voting Rights Act of
1965, § 2, 42 US.C.A. § 1978.° .
5. Elections e=12 L.

In voting dilution case, plaintiff \rll
required to cstablish that racially neutral
at-large system was created or maintalned
for purpose of preventing minority groups
from effectively participating in the coo-
toral process. U.S.C.A.Const. Amends. Ll
14, 15; 42 U.S.CA. §§ 197}, 197T1(sX 1%
Voting Rights Act of 1965, § 2, 42 USCA.
§ 1978.

6. Elections =12 Lo

Second séction of Voting Rights A
does not provide remedy for conduct not
covered by Fifteenth Amendment. uscG
A.Const. Amend. 15; Voling Rights At of
1965, § 2, 42 U.S.C.A. § 1973.

7. Constitutional Law ¢=2153
Elections =12 Lo
Plaintiff bringing voting dilution cast
attacking electoral system that is ety
neutral on its face may challenge such 5™



R N ) PP TSNS Y

BT PRERE WPV SOPY P IS S w1

—~nere

akise

D dgg el

LODGE v. BUXTON

1359

Clte 25 639 F.2d 1358 (1983)

tem on grounds that it violates either Four-
teenth or Fifteenth Amendment. U.S.CA.
Const. Amends. 14, 15.

8. Elections ¢=12

Plaintiff challenging at-large voting
system must prove that system was created
or maintained for purpose of limiting access
of or excluding Blacks from effective par-
ticipation in that system. U.S.C.A.Const.
Amends. 1, 14, 15; 42 U.S.C.A. § 1971;
Voting Rights Act of 1965, § 2, 42 U.S.C.A.
§ 1973.

9. Elections ¢=12
Racially definable group may challenge
electoral system on dilution grounds only if
it can be shown that system invidiously
operates to detriment of their interests, and
iveness may be 1 t
to maintenance of action, but slthough
proof of unresponsiveness alone does not
give rise to inference that system is main-
tained for discriminatory purposes, and con-
clusion must be reached only in light of
totality of circumstances presented, direct
evidence of intent is not required. U.S.C.A.
Const. Amends. 1, 14, 15; 42 US.C.A.
§ 1971; Voting Rights Act of 1965, § 2, 42
US.CA. § 1973,

unresp

10. Constitutional Law ¢=2153

Elections ¢=12

Essential element of prima facie case
under Fourteenth or Fifteenth Amendment
asserting unconstitutionsl vote dilution
through maintenance of at-large clectoral
system is proof of unresponsiveness by pub-
lie body in question to group claiming inju-
ry, but responsiveness is determinative fac-
tor only in its absence, and proof of unre-
sponsiveness does not establish prima facie
case sufficient to shift burden of proof to
party defending constitutionality. U.S.C.A.
Const. Amends. 1, 14, 15; 42 U.S.C.A.
§ 1971; Voting Rights Act of 1965, § 2, 42
US.C.A. § 1973.

11. Elections ¢=12
Criteria of Zimmer case, i. e., lack of
access to process of slating candidates, un-

responsiveness of legislators to minority’s
particular interests, tenuous state policy un-
derlying preference for multimember or at-
large districting, existence of past discrimi-
nation in general precluding effective par-
ticipation in clection system, existence of
large districts, majority vote requirements,
antisingle shot voting provisions, and lack
of provisions for at-large candidates run-
ning from particular geographical subdis-
tricts may be indicative but are not disposi-
tive on question of intent, and are relevant
only to extent that they allow trial court to
draw inference of intent and, being not
exclusive indicia of discriminatory purpose,
may in given case be replaced or supple-
mented by more meaningful factors. U.S.
C.A.Const. Amends. 1, 14, 15; 42 U.S.CA.
§ 1971; Voting Rights Act of 1965, § 2, 42
U.S.C.A. § 1973,

12. Federal Courts e=855

In vote dissolution case, Court of Ap-
peals will give great deference to judgment
of trial court which is in far better position
to evaluate local political, social and cco-
nomie realities than is Court of Appeals.
U.S.C.A.Const. Amends. 1, 14, 15; 42 U.S.
C.A. § 1971; Voting Rights Act of 1965, § 2,
42 U.S.C.A. § 1973.

13. Elections =12

Bloc voting is not illegal, but inquiry
into voting patterns is relevant, and plnin-
tiff would be hard pressed to prove that
system was being maintained for invidious
purposes, without proof of bloc voting.
U.8.C.A.Const. Amends. 1, 14, 15; Voting
Rights Act of 1965, § 2,42 U.S.C.A. § 1973.

14, Counties &>38

In suit to have county’s system of at-
large elections declared invalid, district
court’s conclusion that effect of historical
discrimination was to restrict opportunity
of Blacks to participate in electoral process
in the present was not clearly erroneous,
and same was true of district court's find-
ing of unresponsiveness and insensitivity to
legitimate rights of county’s Black residents
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and of conclusion that Blacks in county
suffered from severe socioeconomic depres-
sion which was caused at least in part by
past discrimination and which had a direct
negative impact on opportunity for Blacks
to effectively participate in electoral proc-
ess. U.S.C.A. Const. Amends. 1, 14, 15; 42
U.S.C.A. § 1971; Voling Rights Act of 1965,
§ 2, 42 US.CA. § 1973.

15. Counties =38

In suit to have county's system of at-
large eclections declared invalid, district
court’s conclusion that historical and
present discrimination operated in conjunc-
tion with officially sanctioned electoral sys-
tem to unfairly limit access of Blacks to
political process was not clearly erroncous,
and same was true of court's finding that
state policy behind at-large election system,
although neutral in origin, had been sub-
verted to invidious purposes. U.S.C.A.
Const. Amends. 1, 14, 15; 42 US.C.A.
§ 1971; Voting Rights Act of 1965, § 2, 42
U.S.CA. § 1973.

16. Counties ¢=38

In action to have county’s system of
at-large clections declared invalid, well-sup-
ported or not clearly erroncous conclusions
of district court properly permitted district
court to draw inference that at-large elec-
toral system had been maintained for pur-
pose of restricting access of county’s Black
residents to that system and was being
maintained for invidious purposes. U.S.C.
A.Const. Amends. 1, 14, 15; 42 US.C.A.
§ 1971; Voting Rights Act of 1965, § 2, 42
U.S.CA. § 1973; Ga.Code, §§ 34-501, 34-
605, 34~1310(b), 34A-903.

17. Counties <=38

On finding that county's system of at-
large elections was being maintained for
invidious purposes, district court properly
ordered that five county commissioners for
county be elected in single-member districts
in all future clections and properly adopted
original plan submitted by plaintiff, plan
having substantially smaller population de-

viations among districls than plan ayb.
mitted by defendants, U.S.CA Const,
Amends. 1, 14, 15; 42 US.CA. § 1971,
Voting Rights Act of 1965, § 2, 42 USCA,

§ 1973; Ga.Code, §§ 34-501, 34-605, 3¢ .

1310(b), 34A -903.

.

E. Freeman Leverett, Elberton, Ga, Pre.

ston B. Lewis, Jr., Waynesboro, Ga, for -

defendants-appellants,

David F. Walbert, Atlanta, Ga, Robest.
W. Cullen, Augusta, Ga,, Laughlin N
Donald, Neil Bradley, H. Christopbar
Coates, Atlanta, Ga., for plaintiffs-ap-
pellees. o

Thomas M. Keeling, J. Gerald Hebert,

Attys., Dept. of Justice, Washington, D, C,
for amicus curiae U. S. A.

Appeal from the United States Distiiet

Court for the Southern District of Goorgia:

Before JONES, FAY and HENDERSON,
Circuit Judges,

FAY, Circuit Judge:

Plaintiff class, consisting of all Black res=
idents of Burke County, Georgis, brought
this action to have that county’s system of.
at-large elections declared invalid nvioh:
tive of the First, Fourteenth and Fifteenth
Amendments to the United States Constitee
tion and Title 42 U.S.C. §§ 1971 and 1978
The District Court for the Southern District
of Georgia held for the plaintiffs, on the
grounds that the at-large clection process
was maintained for the purpose of limiting
Black access to the political system In viola
tion of their Fourteenth and Fifteenth
Amendment rights. Accordingly, the Dis-
triet Court ordered that the existing syvicm
of at-large clections be abandoned and that
the county be divided into five distrkts
with each district electing one county com
missioncr, We affirm the judgment of the
District Court in all respects.

FACTS

This case arose in Burke County, 8 1:;1'
and predominantly rural county 10 50U ()

. e e~
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Georgin. In fact Burke County is the
second largest of Georgia's 159 counties in
terms of the area it encompasses.! Burke is
similar to many rural counties in Georgia in
that its ic base is predominantly ag-
ricultural. The county’s population is some-
what over 10,000 people, a slight majority
of whom are Black? No Black has ever
been elected to the county commission in
Burke County.

This suit was filed in 1976 by various
named plaintiffs as representatives of the
class of all Black residents of Burke Coun-
ty3 It alleged that the county's system of
at-large clections violated plaintiff’s First,
Fourteenth and Fifteenth Amendment
rights, as well as their rights under Section
2 of the Voting Rights Act of 1965, 42
U.S.C. § 1978, and the Reconstruction Act,

1. Burke County is 832 square miles in area,
making it approximately the size of two-thirds

of the State of Rhode Island.

TOTAL

YEAR POPULATION
*c
1973 18,700
1970 18,248
1960 20,596
1950 23,458
1940 26,520
1930 29,224
“a

*b

42 US.C. § 1971, by diluting the signifi-
cance of the Black vote, thercby unconstitu-
tionally restricting their right to meaning-
ful access to and participation in the elec-
toral process.

After a trial, during which both parties
offered voluminous evidence in support of
their respective positions, the District Court
held for plaintiff. The court concluded that
the at-large system had been maintained
for the purpose of limiting Black participa-
tion in the electoral process. The court
entered an order, setting forth the findings
of fact and conclusions of law, requiring
Burke County to elect five county commis-
sioners, onc from each of five districts into
which the county was to be divided! The
court's order of October 26, 1978 wss to be
effectuated by the time of the general elec-

2, The following population table is taken from
the District Court's findings of fact and conclu-
sions of law;

‘a
PERCENTAGE
*b

WHITE BLACK
2% 58%
40% 0%
U% 6%
29% ng
25% %
2% %

Percentage is to the nearest whole percent.

The “percentage white™ figure includes a category labelled “foreign bom white™; the
greatest number in this group was 42, in 1830, After 1930, this statistic apparently was

not kept.

*c

The 1975 figures are a mid-census estimate taken from plaintiffs® exhibit 191,

In addition, the record indicates that the dispar-
ity in size between the White and Black resi-
dents of Burke County has continued to de-
crease since 1975, so that the current Black
majority is very slight.

3. The class was actually certified by Judge
Alaimo on May 12, 1977, some ecleven months
after suit was filed.

4. The following table shows a breakdown of
the populstion of the districts in the plan se-
lected by the District Court as to race and
voting age and percentage deviation by district:

Total Black White %

District Populati Population (%) Population(%) Deviati
1 3,736 2,899 (77.6) 837 (22.4) +23

2 T 367 2,753 (714.9) 920 (25.1) +05

3 3,595 1914 (83.2) 1,681 (46.8) -6

4 3,50 1,852 (51.6) 1,738 (48.9) -17

5 3,661 1,570 (42.9) 2,091 (57.1) +03
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tion on November 8, 1978. The District
Court denied defendant’s motion for a stay
of that order pending the outcome on ap-
peal. On October 27, 1978, this Court also
denied defendant’s motion for a stay pend-
ing appeal. On November 3, 1978, Justice
Powell granted defendant’s motion for a
stay pending final disposition of the appeal
by this Court.

ISSUES PRESENTED

Appellant asserts that the District Court
erred by applying an incorrect legal stan-
dard in assessing appellee’s constitutional
rights. Appellant contends that the Dis-
trict Court did not and could not find that
the at-large electora) system was created or
maintained for the purpose of limiting
Black participation in that system, as re-
quired by the Supreme Court in the recent
decision of City of Mobile v. Bolden, 446
U.S. 55, 100 S.Ct. 1490, 64 L.Ed.2d 47 (1980).
Appellant contends that, while the opera-
tion of the system may have had the affect
of limiting Black participation, the system
was not designed or maintained to so oper-
ate,

In response, appellce offers various bases
for affirming the District Court's judgment.
They contend that the trial court correctly
found the requisite degree of purposeful or
intentional maintenance of a discriminatory
system within the meaning of the Supreme
Court'’s decision in Bolden and White v.
Regester, 412 U.S. 755, 93 S.Ct. 2332, 37

L.Ed.2d 314 (1972). They assert, alterns-
tively, that inability to meaningfully partjo
ipate in the clectoral system violates a fup.
damental liberty interest within the meap.
ing of the First Amendment. They contend
that Section 2 of the Voting Rights Act of
1965, 42 U.S.C. § 1973 and the Reconstrup.
tion Act, 42 U.S.C. § 197)(aX1) proscribe
at-large voling systems having a discrimj.
natory effect, without regard to the pun
pose or intent of that system.

BACKGROUND

[1-5] We believe this case tums on the
interpretation of the proscriptions of the
Fourteenth and Fifteenth Amendments,
Therefore, we begin with a review of the
application of those constitutional principles <.
to voting dilution cases There are certain
truisms that can be set out from the begin. ...
ning. At-large voting is not per se uncop. ¥
stitutional. Burns v. Richardson, 384 US."
73, 86 S.Ct. 1286, 16 L.Ed.2d 376 (1966); .
Fortson v. Dorsey, 379 U.S. 433, 85 SCt. _
498, 13 L.Ed.2d 401 (1965). No group,
whether racially or ethnically identifiable
has a right to elect representatives propor-
tionate to its voting power in the communi-
ty. White v. Regester, 412 U.S. 755, 765 -
66, 93 S.CL. 2332, 2339 (1973); Whitcomb .
Chavis, 403 U.S. 124, 149-50, 91 S.Ct. 1858, -
1872, 29 L.Ed.2d 363 (1971). Even consist-
ent defeat at the polls by a racial minority
does not, in and of itself, give rise to consti-
tutional claims. Whitcomb, 403 US, at,

"

Voting Age Black Voting Age ‘White Voling Age
District _l»’_ogqlnﬂm Population (%) Population (%)
1 2,048 1482 (724) 556 (27.6)
2 2,029 1,407 (69.3) 622 (30.7)
3 2,118 978 (46.2) 1,137 (53.8)
4 2,112 M7 (44.6) 1,075 (55.4)
5 2217 803 (36.2) 1414 (683.8)

5. The Fourteenth Amendment provides in perti-
nent part, the following: “No State shall ...
deny to any person within its jurisdiction the
equal protection of the laws."”

The Fifteenth Amendment provides, in perth
nent pant, the following: “The right of citlzens
of the United States to vote shall not be denled
or abridged by the United States of by aay

e an.
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162-53, 91 S.Ct. 1874. In order to find a
law, racially neutral on its face, unconstitu-
tional, the plaintiff must prove that it was
conceived or maintained with the intent or
purpose of promoting invidious discrimina-
tion. Id, at 149, 91 S.Ct. 1872, As this
applies to voting dilution cases such as this,
plaintiff must establish that the racially
neutral at-large system was created or
maintained for the purpose of preventing
minority groups from effectively participat-
ing in the electoral process*

It is one thing to say that the plaintiff
must establish proof that the purpose for
creating or maintaining a system was to
unconstitutionally restrict the access of a
group to the political process, it is quite
another to say what evidence will suffice to
establish that discriminatory purpose or in-
tent. Cases involving literacy tests or poll
taxes, or property ownership requirements
are, by comparison, easy to decide. The
most obvious purpose for the creation or
maintenance of such systems is clearly dis-
crimination.

In a voting dilution case in which the
challenged system was created at a time
when discrimination may or may not have
been its purpose,? it is unlikely that plain-
tiffs could ever uncover direct proof that

such system was being maintained for the
purpose of discrimination® Neither the Su-
preme Court nor this Court, however, has
denied relief when the weight of the evi-
dence proved a plan to intentionally dis-
criminate, even when its true purpose was
cleverly cloaked in the guise of propriety.
The existence of a right to redress does not
turn on the degree of subtlety with which a
discriminatory plan is effectuated. Circum-
stantial evidence, of necessity, must suffice,
so long as the inference of discriminatory
intent is clear.

The question then becomes, from what
type of circumstantial evidence may an in-
ference of intent be drawn, and how much
of it is required? The answer to that ques-
tion may be contained in the Supreme
Court's recent decision in Mobile v. Bolden,
446 U.S. 65, 100 S.Ct. 1490, 64 L.Ed.2d 47
(1980).

[6) Appellant contends that Bolden rep-
resents a radical shift from and rejection of

the law of this Circuit rendered prior to
that decision. Appellee, as might be ex-
pected, denies that Bolden represents any
such radical change. We believe it fair to
say that Bolden contains certain ambigul-
ties,? requiring this Court to attempt to
construe it in a manner consistent with

State on account of race, color, or pr
condition of servitude.”

that wh (o of discriminatory intent
may have existed, has long since disappeared.
This case falls within that category. The focus

& One of the ptual for 8
voting dilution cases to be maintained was well
expressed by this Court in Nevett v. Sides, 571
F.2d 209 (5th Cir. 1978), cert. denied, 446 U.S.
951, 100 S.Ct. 2916, 64 L.Ed.2d 807 (1980). The
Court sald,
An Invidious at-large sch merely
the same end [as gerrymandering), denlal of
effective participation, by submerging an in.
terest group in & constituency large enough
and polarized enough to place that group in
the [e} 1] minority it ]

Id. at 219.

7. The general election laws in many jurisdic.
tions were originally adopted at a time when
Blacks had not receive their franchise. No one
disputes that such laws were not adopted to

hieve an end, the excl of Black voting,
that was the status quo. Other states’ election
laws, though adopted shortly afier the enact-
ment of the Fifteenth Amendment, are so oid

i
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purpose for the maintenance of such a system.

8. We think it can be stated unequivocally that,
assuming an electoral system is being main-
tained for the purpose of restricting minoity
access thereto, there will be no memorandum
b the defend: or legislative history,
in which it Is sald, “We've got a good thing
going with this system; let's keep it this way so
those Blacks won't get to participate.” Even
those who might otherwise be inclined to cre-
ate such d jon have b suffi-
clently sensitive to the operation of our judicial
system that they would not do so. Quite sim-
ply, there will be no “smoking gun.”

9. See United States v. Uvalde Consolidated In-
dependent School District, 625 F.2d §47 (5th
Cir., 1980). *The ambiguity of the plurality
opinion (in Bolden, supra) is alleviated by the
varjous dissents and concurring opinions....”
Uvalde at 582,

then b the exi |
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other precedents of the Supreme Court,
with the expressed and implied intent of
that Court and with decisions of this Court.
To that end, we will begin with a review of
the Supreme Court decisions and decisions
of this Court prior to the Supreme Court's
ruling in Bolden.® Next, we will set out in
detail the positions taken by the Justices in
their various opinions in Bolden. At that
point we will attempt to reconcile Bolden
with prior decisions, and establish a worka-
ble rule to follow.!" Only at that point will
we consider the facts of this case and the
various legal theories of each party.

THE LAW BEFORE BOLDEN 2

In Whitcomb v. Chavis, 403 U.S. 124, 91
S.Ct. 1858, 29 L.Ed.2d 363 (1971), the Su-
preme Court held, among other things, that
the Equal Protection Clause of the Four-
teenth Amendment was not violated, al-
though the challenged multi-member dis-
trict electoral system used in Marion Coun-
ty, Indiana resulted in the election of dis-
proportionately few of that county's Black
ghetto citizens. The Court concluded that
the results were an inevitable political reali-
ty, because the Blacks, voting solidly as
Democrats, were outvoted by the Republi-
cans in most elections. In rejecting plain-
tiff’s claim for relief, however, the Court
noted several areas which, if factually prov-
en, could have strengthened plaintiff's case.
At one point the Court said,

But we have deemed the validity of mul-

ti-member districts justifiable, recogniz-
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ing also that they may be subject to
challenge where the circumstances of &
particular case may ‘operate to minimize
or cancel out the voting strength of racial
or political elements of the voting popula-
tion.' Fortson, 779 US. at 439 [85 S.Ct.
at 501}, & Burns, 384 U.S. at 88 {86 S.Ct.
at 1294, Such a tendency, we have said,
is enhanced when the district is Jarge and
elects a substantial portion of the seats in
either house of a bicameral legislature,
- or if it lacks provision for at-large
candidates running from particular geo-
graphical subdistriets, as in Fortson. ...

408 U.S,, at 14344, 91 S.Ct. at 1869. The
Court later went into greater detail, saying,
“{bJut there is no suggestion here that Mar.
ion County's multi-member district or simi-
lar distriets throughout the state, were con-
ceived or operated as purposeful devices to
further racial or economic discrimina-
tion. ...

We have discovered nothing in the record
or in the Court's findings indicating that
poor Negroes were not allowed to register
or vote, to choose the political party they
desired to support, to participate in its af-
fairs or to be equally represented on those
occasions when the legislative candidates
were chosen.” Id. at 149, 91 S.CL at 1872,

Two terms after Whitcomb, the Supreme
Court decided White v. Regester, 412 USS.
755, 93 S.Ct. 2332, 37 L.Ed.2d 814 (1972),
In that case the Court affirmed the Distriet

Yueti

18, We do not pt herein to provide an
exhaustive review of all the decisions of this
Court or the Supreme Court that lead up to the
cwrrent state of the law. For an exccllent his-
torical survey, see Judge Tjoflat’s opinion for

of the Supreme Court (see the opinions
of Stuart, J. and Marshall, J., dissenting) that
such is not the casc, We do not express any
opinion as to the application of the Flrst
A

this Court in Nevett v, Sides, supra, note 6
Our purpose is simply to state the Jaw prior to
Bolden, and to determine the impact of that *
ruling on this case,

1. ‘The rule we establish is for dilution claims
brought under the Fourteenth and Fifteenth
Amendments, We do not reach appellees First
Amendment or statutory bases for affirming
the District Court's judgment. With respect to
the assertion that section 2 of the Voting Rights
Act, 42 U.S.C. § 1973, provides a remedy for
conduct not covered by the Fifteenth Amend-
ment, we are bound by the expression of five

d or 42 U.S,C. § 1971 to this case,
We believe such new courses should be charted
by the Supreme Court which, as of yet, has not
chosen to do sa. We belleve our restralnt in
this area is particularly appropriate given the
fact that the District Court did not consider
those grounds in its evaluation of the case.

12. We refer here to the law prior to the Su.
preme Court’s decision In Bolden. Included in
this section is an analysis of this Court's deci-
sion in Bolden,

AL Ay
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Court’s judgment that the multi-member
districts in Dallas and Bexar County, Texas
unconstitutionally diluted the voting rights
of certain racial and ethnic minority groups
within those counties. The Court began
with the proposition cnunciated in Whit-
comb, that “{t]he plaintiff’s burden is to
produce evidence to support findings that
the political process leading to nomination
and election were not equally open to par-
ticipation by the group in question—that its
members had less opportunity than did oth-
er residents in the district to participate in
the political process and to elect legislators
of their choice.”” 412 U.S,, at 766, 93 S.Ct.
at 2839. The Court held that this standard
had been met by plaintiffs in Dallas Coun-
ty, with proof that (1) the history of official
racial discrimination affected the rights of
Blacks to register, vote, and participate in
the political process, (2) the requirements of
a majority vote in primary clections coupled
with the requirement that candidates run
from a “place™,3 though not improper in
themselves, enhanced the opportunity for
racial discrimination, (3) extremely few
Blacks had been slated or eleeted in Dallas
13. Running from a “place” is the same as run-
ning from a bered post. A didate se-
lects the area whose seat he wishes to run for,
although he need not live in that area,

14.  With due regard for these standards, the
District Court first referred to the history of
official racial discrimination in Texas, which
at times touched the right of Negroes to reg-
ister and vote and to participate In the demo-
cratic processcs. 343 F.Supp., at 725. It
referred also to the Texas rule requiring a
majority vote as a prerequisite to nomination
in a primary election und to the swlled
“place” rule Uimiti didacy for | ive
ofﬁce from a multimember dlsmc( to a speci-

fled “place” on the ticket, with the result
being the election of representatives from the
Dallas 1t district reduced to a
head-to-head contest for each position.
These characteristics of the Texas electoral
system, neither in themselves improper nor
{nvidious, enhanced the opportunity for racial
discrimination, the District Court thought.10
More fundamentally, it found that since Re-
construction days, there have been only two
Negroes in the Dallas County delegation to
the Texas House of Representatives and that
these two were the only two Negroes ever

et o STSRERE e

County since the days of Reconstruction, (4)
the slating organization and its candidates
who were elected were unresponsive to the
nceds and aspirations of the Black popula-
tion because the Blacks' votes were not
needed, and (5) the slating organization
recently had relied on racial campaign tac-
tics to defeat those candidates expressing
concern for the nceds and rights of the
Black community. In the case of Bexar
County, the Court found the requisite ex-
clusion from the political process with the
same type, although a lesser quantity, of
evidence. The Court based its decision on
the finding that (1) there was a long history
in Bexar County of invidious discrimination
in the ficlds of “education, employment,
cconomics, health, polities and others,” (2)
“the typical Mexican-American suffers a
cultural and language barrier that makes
his participation in eommunity processes ex-
tremely difficult...,” (8) Mexican-Ameri-
cans were vastly underrepresented in
elective positions, (4) Mexican-Americans
were hindered in their efforts to register to
vote until recently by a restrictive registra-
tion procedure and (5) the Bexar County

slated by the Dallas Committee for Responsi-
ble Government (DCRG), a white-dominated
crgunizatlon that is in effective coatrol of
Party didate slating in Dallas
Counly 11 That organization, the District
Court found, did not need the suppon of the
Negro y to win electi in the
county, and it dld not therefore exhibit good-
faith concemn for the political and other needs
and aspirations of the Negro community.
The court found that as recently as 1970 the
DCRG was relying upon *‘raclal .campaign
tactics in white precincts to defeat candi-
dates who had the overwhelming support of
the black community.” Id., at 727. Based
on the evidence before it, the District Court
concluded that “the black communlty has
been effectively excluded from p P
in the D ic primary fecti proc-
ess,” id., at 726, and was therefore generally
not permitted to enter into the political proc-
ess in a reliable and meaningful manner.
These findings and conclusions are sufficient
to sustain the District Court’s judgment with
respect to the Dallas multimember district
and, on this record, we have no reason lo
disturb them,
412 U.S,, at 766-67, 93 S.Ct. at 233940,
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state legislative delegation was insufficient-
ly responsive to the interests of the Mexi-
can-American ity, when idered
in the aggregate, supported plaintiff’s posi-
tion that they were effectively removed
from the political process in Bexar County.

Following White, this Court decided the
case of Zimmer v. McKeithen, 485 F.2d 1297
(6th Cir. 1973) (en banc), aff'd on other
grounds, sub nom.,, East Carroll Parish
School Bd. v. Marshall, 424 U.S. 636, 96
S.Ct. 1083, 47 L.Ed.2d 296 (1975)."% In Zim-
mer, we held a8 multi-member system of
elections in East Carroll Parish, Louisiana
violative of plaintiff’s constitutional rights
in that it diluted the impact of the votes of
minority residents of that nity. This
Court, taking guidance from the decisions
of the Supreme Court in White v. Regester,
and Whitcomb v. Chavis, st out a list of
factors that courts should consider in evalu-
ating the constitutional permissibility of
voting practices alleged to discriminate
against racial minorities. We said,

... where a minority can demonstrate a

lack of access to the process of slating

candidates, the unresponsiveness of legis-
lators to their particular interests, a tenu-
ous state policy underlying the preference
for multi-member or at-large districting,
or that the existence of past discrimina-
tion in general precludes the effective

participation in the election system, a

strong case is made. Such proof is en-

hanced by a showing of the existence of

15. The Supreme Court expressly said that it
affirmed the judgment *without approval of the
constitutional views expressed by the Court of
Appeals.” 424 U.S,, at 638, 96 S.Ct., at 084,

16. In Zimmer, the proof of these criteria was
an end unto itself. This Court did not make the
next inquiry, as is now required, as to the
extent to which the proof of those fuctors
would allow an inference of intentional discrim.
ination to be drawn.

17.  As will be discussed, infra, Zimumer was con-
stitutionally infirm to the extent relief was
granted without proof of unresponsiveness.
We believe this is one of the significant reasons
that Zimmer was criticized so strongly in Bol-
den.

large districts, majority vote require-
ments, anti-single shot voting provisiona
and the Jack of provisions for at-large
candidates running from particular geo-
graphical subdistricts. The fact of dily.
tion is established upon proof of the ex.
istence of an aggregate of these factors,
‘The Supreme Court's recent pronounce.
ment in White v. Regester, supra, demon.
strates, however, that all these factors
need not he proved in order to obtaip
relief.

Zimmer at 1305,

Finding that all the primary factors, ex-
cept unresponsiveness,)” were established,
and that many of the “enhancing” factors
were present, this Court concluded that s
constitutional violation had been estab.
lished.

Five years later, this Court was called on
to reconsider its Zimmer analysis, in light of
the Supreme Court's decisions in Wash-
ington v. Davis, 426 U.S. 229, 96 S.Ct. 2040,
48 L.Ed.2d 597 (1976), and Village of An
lington Heights v. Metropolitan Housing
Development Corp., 429 U.S. 252, 97 SCt.
555, 50 L.Ed.2d 450 (1977)."® 1t did so in a
series of cases decided the same day: Nev-
ett v. Sides, 571 F.2d 209 (5th Cir. 1978),
cert. denied, 446 U.S. 951, 100 S.Ct. 2916, 64
L.Ed.2d 807 (1980); Mobile v. Bolden, 5T1
F.2d 238 (5th Cir. 1978), rev'd., 446 U.S. 55,
100 S.Ct. 1490, 64 L.Ed.2d 47 (1980); Blacks
United for Lasting Leadership v. Shreve-
port, 571 F.2d 248 (5th Cir. 1978); Thomas-

18. These were not voting dilution cases. They
simply reaffirmed “the baslc equal protection
principle that the invidious quality of law [neu-
tral on its face) claimed to be racially discriml-
natory must ultimately be traced to a radally
discriminatory purposc.”” 426 U.S., at 240, 98
S.Ct,, at 2048. The Court indicated its intent to
have the rule broadly applied to cases such a»
this, by referring approvingly to Wright v,
Rockefeller, 376 U.S. 52, 84 S.Ct. 603, 11
L.Ed.2d 512 (1964), a congressional apportion-
ment case, in which proof of discriminatory
purpose was required.

B
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ville Branch of the NAACP v. Thomas
County, 571 F.2d 257 (5th Cir. 1978).19

In the first case in that series, Nevett v.
Sides, supra, Judge Tjoflat, writing for this
Court, extensively reviewed the status of
the law with regard to claims that certain
voting practices violate the Fourteenth and
Fifteenth Amendment rights of racial mi-
norities. On the basis of Washington v.
Davis, and Village of Arlington Heights v.
Metropolitan Housing Development Corp.,
the Court concluded that such a claim could
not to be established without proof that the
allegedly discriminatory system was con-
coived or maintained for the purpose of
restricting the access of minorities to the
political process. 571 F.2d at 219-21.

As was the case in decisions discussed
previously, the question became what type
and how much evidence is required to es-
tablish proof of intent. Particularly, the
Court was attempting to sct forth the evi-
dence that would allow an inference to be
drawn that the electoral system was being
maintained, rather than implemented, for a
discriminatory purpose® After detailed
analysis the Court concluded that the pres-
ence of the factors set out in Zimmer could
allow the inference of purposeful discrimi-
nation to be drawn. The Court reasoned
that if the electoral system was not being
maintained for the purpose of achieving the
constitutionally proscribed end, i.c., official
perpetuation of discriminatory distribution
of political and cconomic power, it was
highly unlikely that the criteria set out in
1. We discuss herein only the first two of the

four cases. The first case, Nevett v. Sides, Is

important to this analysis because this Court
used that case to set forth the principles of law
to be applied in all such cases. The second

decision, Mobile v. Bolden, is significant here
because it was the Sup Court’s rejecti

Zimmer could be established. The Court
was quick to indicate on the other hand,
that the finding of purpose or intent should
not be a mathematical process by which the
party proving or refuting the greatest num-
ber of criteria is declared the winner. We
said,
[t]hat the finder of fact determines the
plaintiff has prevailed under ore or even
several of the Zimmer criteria may not
establish the existence of intentional dis-
crimination. See, e. g, McGill v. Gadsden
County Commission, 535 F.2d 2T7 (5th
Cir. 1976). The evidence under the other
eriterin may weigh so heavily in favor of
the defendant that the evidence as a
whole will not bear an inference of invidi-
ous discrimination. Of course, the plain-
tiff need not prevail under all of the
criteria, Zimmer, 485 F.2d at 1805, nor is
he limited to them. The task before the
fact finder is to determine, under all the
relevant facts, in whose favor the “aggre-
gate” of the evidence preponderates.
This determination is peculiarly depend-
ent upon the facts of cach case. It com-
prehends “a blend of history and an in-
tensely local appraisal of the design and
impact of the [at-large] district in the
light of past and present reality, politieal
and otherwise.” White v. Regester, 412
U.S, at 769-70, 93 S.Ct., at 284L It is
the obligation, therefore, of the finder of
fact carcfully to examine and weigh the
competing factors to determine whether
the coincidence of those probative of in-
tentional discrimination is sufficient.
“... we hold that a showing of racially moti-
vated discrimination is a necessary element in
an equal protection voting dilution claim such
as the onc presented in this case.” 571 F.2d at
219. Similarly, the Court sald, “A showing of

improper motivation or purpose Is necessary to
blish a valld cause of action under the Fif-

of our analysis in that case that gives rise to
appellant's contention that this Court has been
toying an legal standard

20. So that there can be no doubt that the Court
thought purpose or intent to be essential ele-
ments of a Fourteenth or Fifteenth Amendment
claim, we quote some of the language In that
opinlon. With respect to a claim founded on
the Fourteenth Amendment, the Court said,

teenth amendment.” Id. at 221,

21. There was no contention that the system
was created for discriminatory purposes be-
cause, at the time of its creation, Blacks had
been effectively disenfranchised by an amend
ment to the Alabama Constitution.

e
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“Determining whether invidious discrimi-
natory purpose was a motivating factor
demands a sensitive inquiry into such cir-
cumstantial and direct evidence of intent
as may be available.”” Arlington Heights,
429 U.S. at 266, 97 S.Ct. at 564.

571 F.2d at 224-95,

The Court went to great lengths to ex-
plain how cach of the Zimmer criteria, if
established, could be evidence allowing an
inference of intent. Of particular signifi-
cance o our resolution of this case is our
di of the un-r iveness factor.
The Court said

Consider & plan neutral in its enactment

that is used as a vehicle for intentionally

ignoring black interests. The existence
of such discrimination presupposes racial-
ly polarized voting in the electorate. Po-
larized or bloc voting, although in itself
constitutionally unobjectionable, allows
representatives to ignore minority inter
ests without fear of reprisal at the polls.

When bloc voting has been demonstrated,

a showing under Zimmer that the govern-

ing body is unresponsive to minority

needs is strongly corroborative of an
electorate’s bias, The likelihood of inten-
tional exploitation is “enhanced” by the

existence of systemic devices such as a

majority vote requirement, an anti-single

shot provision, and the Iack of a require-
ment that representatives reside in sub-
distriets.

571 F.2d at 223,

Having cstablished the standard by which
to evaluate cvidence of intent, the Court
considered the facts of the case then at bar.
Finding the factual determinations of the
trial court, that plaintiffs had failed to es-
tablish evidence of the Zimmer criteria, not
to be clearly erroncous, this Court affirmed
the Distriet Court’s judgment for defend-
ants.

22, “"We also incorporate the portions of our
opinion of today in Nevest IT [Nevett v. Sides}
that expli the legal principles applicable to
voting dilution cases.” 571 F.2d at 241, We
believe the Court’s decision to incorporate by
reference the legal standard, with respect to the
necessity of establishing proof of purpose or

Mobile v. Bolden, 571 F.2d 238 (5th Cir.
1978), rev'd, 446 U.S. 55, 100 S.Ct. 1490, 64
L.Ed.2d 47 (1980) was the second of the
four voling dilution cases decided by this
Court. In that case, this Court affirmed
the District Court’s judgment that plaintiff-
appellee’s Fourteenth and  Fifteenth
Amendment rights had been violated, and
reinstated the District Court’s order requir-
ing that city commissioners be elected from
single-member districts in the future.

Rather than repeat the lengthy historical
analysis by which the Court in Nevett, su-
pra, concluded that proof of intentional or
purposcful maintenance of a discriminatory
system was a requisite to proving a dilution
case, the Court simply incorporated by ref-
crence that portion of the Nevett decision. 2
At only one place in the decision did the
Court explicitly refer to the intent require-
ment. The Court said,

Under our holding of today in Nevett II,

these findings also compel the inference

that the system has been maintained with
the purpose of diluting the black vote,
thus supplying the element of intent nec-
essary 1o cstablish a violation of the four-
teenth amendment, Village of Arlington

Heights, 429 U.S. 252, 97 S.Ct. 555, 50

LEd.2d 597 (1976), and the fifteenth

amendment, Wright v. Rockefeller, 376

US. 52, 84 S.Ct. 603, 11 LEd2d 512

(1964).

571 F.2d at 245. Despite the brevity of this
comment, a careful reading of the decision
confirms our conclusion that the Court was
following the purpose or intent standard set
out in Washington v. Davis, and Village of

Arlington Heights v. Metropolitan Housing )

Development Corp.

In attempling to evaluate the existence
of discriminatory intent in the maintenance
of a racially neutral electoral system, the

intent, may have given rise to the erroncous
conclusion that this Coust did not recognize the
need for such proof in that case. A careful
reading of our opinion in Bokden, however,
leads inextricably to the conclusion that prool
of discriminatory intent was required.

—
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Court was required to ider circ

dis d, we do not agree with either of

tial evidence from which an inference of
intent could be drawn. Accordingly, the
Court applied the Zimmer eriteria and,
holding the District Court’s finding of in-
tentional maiptenance of a discriminatory
system not to be clearly erroncous® en-
tered judgment for the plaintiffs. The
remedy afforded, however, was considera-
bly different than in the traditional dilution
ease, Mobile had operated under a three-
person commission form of government.
The commission was responsible for all ex-
ecutive and administrative functions of the
city. The three commissioners elected one
of their members to serve as Mayor. The
District Court concluded that the discrimi-
natory system could not be remedied, as in
the normal case, by dividing the city into
districts along preexisting ward or precinct
lines. Accordingly, the District Court or-
dered the commission form of government
abolished and replaced it with a mayor-com:-
mission system under which the executive
and legislative functions were separated,
the former being allocated to the mayor,
the latter to the council. Additionally, the
District Court changed the commission size
from three members to a council with nine
members, each member being elected from
& single-member district.

BOLDEN

We come now to the Supremec Court’s
recent decision, Mobile v. Bolden, 446 U.S.
55, 100 SCt. 1490, 64 L.Ed.2d 47 (1980).
Depending on which party to this litigation
one listens to, this decision is either revolu-
tionary, definitive, and absolute or evolu-
tionary, ambiguous, and flexible in its im-
pact on the state of the law, As will be

23, In hing its lusion, that the el
system was maintained for discrimi, Y pur-
poses, the District Court found all of the Zim-
mer criterin present except that going to the
weight of the state policy behind at-large elec-
tions. With respect to that factor, the District
Court concluded that it was neutral.

24. Justice Stewart was joined In the opinion by

Chief Justice Burger, Justice Powell, and Jus.

tice Rehnquist.

those positions. We do agree, however,
that it is a complex ruling; the Court's
opinion commanding only a plurality, witha
total of six separate opinions being publish-
ed. In order to shed the most light on the
implications of the decision, we will begin
by reviewing the positions taken by the
Justices in their separate opinions.

(8) The Plurality —Justice Stewart, writ-
ing for the plurality,* begins with an analy-
sis of this Court’s opinions with respect to
the Fifteenth Amendment. He detsils the
case law development of the Fifteenth
Amendment and concludes, as did this
Court, that “action by a State that is racial-
ly neutral on its face violates the Fifteenth
Amendment only if motivated by a diserim-
inatory purpose.” 100 S.Ct. at 1497. The
plurality then concludes that only purpose-
ful conduct which directly interferes with
the rights of Blacks to register or vote is
proscribed by the Fiftcenth Amendment.®
The Court said, “That Amendment peohib-
its only purposcfully discriminatory denial
or abridgment by government of the free-
dom to vote ‘on account of race, color, or
previous condition of servitude.! Having
found that Negroes in Mobile, ‘register and
vote without hindrance,’ the District Court
and Court of Appeals were in error in be-
lieving that the appellants invaded the pro-
tection of that Amendment in the present
case.” 100 S.Ct., at 1499,

The plurality next focused its attention
on this Court’s conclusion that Mobile's elec-
toral syst violated plaintiff-appellee’s
Fourteenth Amendment equal protection
rights. The opinion begins with the propo-
sition taken from Whitcomb v. Chavis, and

25, This restrictive view of the role of the Fif-
teenth Amendment in cases such as this did not
command a majority of the Court. In fact, ive
Justices explicitly stated that, with the proper
proaof, the Fiftcenth Amendment would support
a voting dilution claim.

P

.
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White v. Regester, and adhered to by this
Court in its opinion in Bolden, 571 F.2d 238
(5th Cir. 1980), that to prove a constitution-
al violation in a dilution case “it is not
enough to show that the group allegedly
discriminated against has not elected repre-
sentatives in proportion to its numbers. (ci-
tations omitted). A plaintiff must prove
that the disputed plan was ‘conceived or
operated as (a] purposeful device to further
racial discrimination.’” 100 S.Ct., at 1499.

Looking at the record in the easc at bar
the Court held, “... it is clcar that the
evidence in the present case fell far short of
showing that the appellants ‘conceived or
operated {a) purposeful device to further
racial discrimination.’ (citation omitted).”
100 S.Ct, at 1502 The Court compared
White v. Regester, the “only [] case (] in
which the Court sustained a claim that mul-
timember legislative districts unconstitu-
tionally diluted the voting strength of a
discrete group.” 100 S.CL. at 1500, with the
facts of the case before it. Though recog-
nizing that courts attempting to evaluate
the constitutionality of racially neutral leg-
islation “. .. must look to other evidence to
support a finding of discriminatory pur-
pose.” 100 S.Ct. at 1501, the Court held
that, “[t]he so-called Zimmer criteria upon
which the District Court and the Court of
Appeals relied were most assuredly insuffi-
cient to prove an unconstitutionally discrim-
inatory purpose in the present case.” 100
S.Ct, at 1503. The plurality was of the
opinion that, while “the presence of the
indicia relied on in Zimmer may afford
some evidence of a discriminatory purpose,”
100 S.Ct., at 1508, neither the quality nor
the quantity of the evidence presented sup-
ported a finding of purposeful conduct.

{b) Justice Blackmun's concurrence

In the first of two concurring opinions,
Justice Blackmun states that he is joining
in the result reached by the plurality “be-
cause I believe the relief afforded appellees

639 FEDERAL REPORTER, 2d SERIES

by the District Court was not commensy-
rate with the sound exercise of judicial
diseretion.” 100 S.Ct., at 1507. Justice
Blackmun was unable to accept the Distriet
Court’s decision to force Mobile to abandon
its seventy year old commission form of
government for a mayor-council system,
without first attempting to fashion a reme.
dy that would be compatible with the exist~
ing system. Justice Blackmun said, *..,
do not believe that, in order to remedy the
unconstitutional vote dilution [] found, it
was necessary to convert Mobile's city
government to a mayor-council system. In

my vicw, the District Court at lecast should -

have maintained some of the basic elements
of the commission system Mobile Jong ago
had sclected—joint exercise of legislative
and exccutive power, and citywide repre-
sentation.”” 100 S.Ct., at 1508. o

-

Despite his concurrence in the result, Jus
tice Blackmun was clear in his view that he
agreed with Justice White's dissent as to

the substantive questions of constitutional
law presented. At the outset of his opinion,
Justice Blackmun said, “Assuming that
proof of intent is a prerequisite to appellces’
prevailing on their constitutional claim of
vote dilution, 1 am inclined to agroe with
Mr. Justice White that, in this case, ‘the
findings of the District Court amply sup-

port an inference of purposeful discrimina- *

tion,’ post, at 1518." 100 S.Ct., at 1507, It
is particularly significant that Justice
Blackmun agreed with that portion of Jus-
tice White's dissent that said the District
Court was correct as to its determination

that both the Fourteenth and Fifteenth

Amendments had been violated.

(c) Justice Stevens concurrence

Though Justice Stevens concurred in the
result, he would have the Court apply a test
which appears diametrically opposite that
employed by the plurality. He said,

In my view, the proper standard is sug-

gested by three characteristics of the.ge.\‘-
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rymander condemned in Gomillion: % (1)

the 28-sided configuration was, in the

Court's word, “uncouth,” that is to say, it

was manifestly not the product of a rou-

tine or a traditional political decision; (2)

it had significant adverse impact on a

minority group; and (3) it was unsup-

ported by any neutral justification and
thus was either totally irrational or en-
tirely motivated by a desire to curtail the
political strength of the minority. These
characteristics suggest that a proper test
should focus on the objective effects of
the political decision rather than the sub-

Jective motivation of the decision maker.

(emphasis added)

100 S.Ct, at 1612, Justice Stevens then
goes on to say that, not only does he reject
the purpose or intent test of the plurality,
but also that “... I am persuaded that a
political decision that affects group voting
rights may be valid even if it can be proved
that irrational or invidious factors have
played some part in its enactment or reten-
tion.” Id.

Though it is clear that Justice Stevens
rejects the plurality opinion in all respects
other than the result achieved, his opinion
Jeaves this and other courts in a somewhat
precarious position as to the rule to be
applicd in future cases. For example, it is
unclear what standard Justice Stevens
would apply were he to attempt to find the
purposeful or intentional conduct that five
other Justices would require. In that re-
gard, he rejects the Zimmer criteria, not
because they are inappropriate when at-

26. Gomilion v. Lightfoot, 364 U.S. 339, 81 5.Ct.
125, 5 L.Ed.2d 110 (1960).

27. Justice Stevens said,
... a proper test should focus on the objec-
tive effects of the political decision rather
than the subjective motivation of the deci-
) ( 3). In this case,
it the commission form of government in
Mobile were extraordinary, or if It were no
more than a vestige of history, with no great-
er justification than the grotesque figure in
Goumillion, it would surely violate the Constl-
tution. That conclusion would follow simply
from its adverse impact on black voters plus

tempting to draw an inference of intent,
but rather because he is not concerned with
such proof of subjective intent. It is entire-
ly possible, and in fact likely, that he would
employ the Zimmer criteria were he re-
quired to evaluate the existence of diserimi-
natory intent.”

(d) Justice White's dizsent

Justice White would reach a result differ-
ent than that reached by the plurality, al-
though apparently agreeing that purposeful
discrimination is a necessary element of a
Fourtcenth or Fifteenth Amendment dilu-
tion claim. His position is quite simply that
Bolden is controlled by White v. Regester,
and that the plurality incorrectly applied
the rule cstablished in that case, that courts
should consider the totality of historical,
cultural, and socio-economic factors in eval-
uating the cxistence of & purposefully dis-
criminatory clectoral system. He begins by
demonstrating how the factors considercd
in White were similar, if not identical, to
those which the District Court and Court of
Appeals applied in finding for the plaintiffs
in Bolden. He then points out that the
District Court and Court of Appeals, ad-
dressing “the effect of Washington v. Da-
vis, (citations omitted), on the White v. Re-
gesterstandards. . .. luded that the re-
quircment that & facially neutral statute
involved purposeful discrimination before a
violation of the Equal Protection Clause can
be established was not inconsistent with
White v. Regester in light of the recogni-
tion in Washington v. Davis that the dis-

the absence of any legitimate justification for
the system, without reference to the subjec-
tive intent of the political body that has re-
fused to alter it.”
446 U.S., at 86, 100 S.Ct, at 1512 Justice
Stevens looks only to the effects of an electoral
system. The Zimmer approach looks at those
same effects, but only to the extent that they
allow an inference of intent. It is reasonable to
assume, therefore, that, were he required to
draw an inference of intent, Justice Stevens
would employ the same factors that he thinks
are relevant independent of the intent inquiry.
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criminatory purpose may often be inferred
from the totality of the relevant facts. ..."”
100 S.Ct, at 1516. Justice White thought
this approach to be consistent with that of
the Court in Washington v. Davis, in which
it sald, “an invidious discriminatory purpose
may often be inferred from the totality of
the relevant facts including the fact, if it is
true, that the law bears more heavily on
one race than another.” 426 U.S., at 242, 96
S.Ct, at 2048-49. Ultimately, Justice
White concludes that the plurality opinion
is simply inconsistent with these of the
Court in White, Whitcomb, Village of Ar-
lington Heights, and Washington, although
it expresses an intent to affirm the posi-
tions taken in and be consistent with those
decisions.

(e) Justice Brennan's disscnt

Justice Brennan's position is concise and
unequivocal. He agrees with Justice Mar-
shall “that proof of discriminatory impact is
sufficient in these cases.” 100 S.Ct., at
1520. He also states that ... even accept-
ing the plurality’s premise that discrimina-
tory purpose must be shown, I agree with
Mr. Justice Marshall and Mr. Justice White
that appellees have clearly met that bur-
den.” Id .

(0) Justice Marshall's dissent

Justice Marshall's analysis was substan-
tively similar to the bifurcated position of
Justice Brennan, although he went into far
greater depth to explain the jurisprudential
underpinning of his opinion. We do not
here review Justice Marshall’s exposition as
to why proof of intent is unnecessary in
cases such as this, This is not because his
opinion is lacking in philosophical appeal,
but rather because, given the opinions of at
least six members of the Court, it is quite
clearly not the law by which the present
case must be governed. With respect to the
question of the proof necessary to establish
the requisite intent to discriminate, Justice
Marshall would impose a substantially dif-
ferent burden of proof on the plaintiffs
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than would the plurality, Justice Marshall
rejects the plurality’s position that the
plaintiff must prove that “the decision mak-
er ... selected or reaffirmed a particular
course of action at least in part *because of,’
not merely ‘in spite of,’ its adverse effects
upon an identifiable group.” Personnel Ad-
ministrator of Mass. v. Feeney, 442 U.S,
256, 279, 99 S.Ct, 2282, 2296, 60 L.Ed.2d 870
(1979). Rather, Justice Marshall “would ap-
ply the common-law foresceability pre-
sumption” 100 S.Ct., at 1638, to cases such
as this. Applying his standard, “[t]he de-
fendants would carry their burden of proof
only if they showed that they considered
submergence of the Negro vote a detri-
ment, not a benefit, of the multimember
systems, that they accorded minority citi-
zens the same respect given to whites, and
that they nevertheless decided to maintain
the systems for legitimate reasonn” Id

RECONCILING BOLDEN

[7] ‘There are certain principles that can
be stated definitively after Bolden. A
plaintiff bringing a voting dilution case at-
tacking an electoral system that is racially
neutral on its face, may challenge such sys-
tem on the grounds that it violates cither
the Fourtcenth or Fifteenth Amendment,
Though the plurality would limit the scope
of the Fiftcenth Amendment to those situa-
tions in which therc was official action di-
rectly impinging the rights of Blacks to

register or vote, that position did not com- -

mand a majority. Three dissenting Justices
specifically said the parameters of the Fif-
teenth Amendment je voting di-
lution cases in which it is asserted that the
system purposcfully limits the access of
Blacks to the political process. In his con~

currence, Justice Blackmun agrees with the .

position taken by Justice White in his dis-
sent, as to the substantive questions
presented, and thercby becomes the fourth
member of the Court to approve of an

expansive reading of the Fiftcenth Amend- * -

ment.  In his concurrence, Justice Stevens
explicitly states, “... I disagree with Mr.
Justice Stewart'’s conclusion for the plurali-
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ty that the Fifteenth Amendment applies
only to practices that directly affect access
to the ballot and hence is totally inapplica-
ble to the case at bar.”® 100 S.Ct,, at 1509
0.3. Healso said, “... I am satisfied that
such a structure [at-large systems] may be
challenged under the Fifteenth Amendment
as well as under the Equal Protection
Clause of the Fourteenth Amendment. LT
100 8.Ct,, at 1509, We oconclude, therefore,
that five Justices believe the Fifteenth
Amendment creates a right of action in
voting dilution cascs.

[8] An even less disputable principle, af-
ter Bolden, is that a plaintiff challenging an
at-large voting system must prove that the
system was created or maintained for the
purpose of limiting the access of or exclud-
ing Blacks from effective participation in
that system,

The question we return to is what type
and how much evidence is required to es-
tablish proof of a diseriminatory purpose.
It seems to us that there are three possi-
bilities,

[8] The first possibility is that Bolden
requires dircct evidence of intent. We
think this is incorrect. Not only does the
plurality opinion say that the circumstantial
evidence in Zimmer “may afford some evi-
dence of a discriminatory purpose” 100
8.Ct., at 1503, common sense tells us that in
a case such as this, in which it can not be
asserted that the system was ercated for
discriminatory purposes, it is likely that no
plaintiff could ever find direct evidence
that the system was maintained for discrim-
28. In that samc footnote, Justice Stevens

points out that it is **. . . difficult to understand

why, given this position [that the Fifteenth

Amendment Is inapplicable to cases such as the

one at-bar], he [Justice Stewart] reaches out to

decide that discriminatory purpase must be

demonstrated in a proper Fifteenth Amend-
ment case.” 100 S.Cu, at 1509, n. 3.

29, Sce note 8, supra and accompanying text.

30. Justice Blackmun agreed with the three dis-
senting Justices that the evidence adduced at

A9 F 3512

inatory purposes. Clearly, the right to re-
lief cannot depend on whether or not public
officials have created inculpatory docu-
ments.® We must reject this first possibili-
ty.

The second possibility is that, while cir-
cumstantial evidence may suffice, the type
of circumstantial evidence called for in Zim-
mer is inadequate to prove discriminatory
purpose. We think this is the elusive arca
post-Bolden. Though four Justices were
satisfied with the Zimmer criteria® five
Justices clearly rejected the exclusive use of
those criteria as the means of inferring
purpose or intent.” We conclude that they
rejected the use of the Zimmer criteria to
the extent that this Court, in Bolden, pre-
sumed the existence of a discriminatory
purpose from the proof of some of thase
factors. We believe the Court rejected the
use of such a quantitative weighing ap-
proach, requiring instead an independent
inquiry into intent. Additionally, we think
the Supreme Court was directing all courts
making the inquiry to apply the Zimmer
criteria only to the extent that they are
relevant to the factual context at hand and,
to the extent they are not so relevant, to
employ other criteris. Finally, it appears
that the Supreme Court has somewhat in-
creased the burden of proof on plaintiffs in
such cases. In Zimmer, this Court granted
relief despite the factual conclusion that the
police juries and school board in question
were not unresponsive to the needs of the
Black community. The Supreme Court im-
plicitly concluded in Bolden, as we explicitly
do today, that absent such proof of unre-
sponsiveness a prima facie case can not be

trial was sufficieat to prove discriminatory In-
tent.

31. The plurality was Joined in this position by
Justice S| s, Itis fal to und d,
however, that he rejects the use of the Zimmer
criteria to draw an inference of intent, not
because he belleves such proof cannot establish
discriminatory intent, but rather because he
thinks the of Intent is Irrel to the
disposition of cases such as this,
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established. Zimmer has been rejected to
the extent it holds otherwise, Thus, we
make one exception to our carlier statement
that proof of the Zimmer criteria is re-
quired only to the extent that they are
relevant to the facts of a particular case.
We believe, however, that this exception is
well grounded in the conceptual framework
that recognizes the Constitutional rights
here involved. As has been stated before,
the Fourteenth and Fifteenth Amendments
protect the right to effective participation
in the electoral process. Effective partici-
pation does not mean the right to have
members of one's race, sex, or group elected
to political office. What it does mean is
that the system of government that serves
the interests of the people must scrve the
interests of all the people; at least to the
extent that one group's interests are not
invidiously discriminated against. ‘There-
fore, a racially definable group may chal-
lenge an electoral system on dilution
grounds only if it can be shown that the
system invidiously operates to the detri-
ment of their interests. Unresponsiveness
is a necessary element to plaintiff's mainte-
nance of an action such as this. Proof of
unresponsiveness, alone, does not give rise
to an inference that the system is main-
tained for discriminatory purposes. That
conclusion must be reached only in light of
the totality of the circumstances presented.

Appellant contends that, in light of Bol-
den, the use of the Zimmer criteria to draw
an inference of intent is erroneous. Such a
broad absolute reading of Bolden scems un-
warranted and incorrect.® In Bolden, the
Supreme Court specifically refers with ap-

32, See United States v. Uvalde Consolidated
Independent School District, supra, note 9, in
which this Court said, ‘““We are convinced that
the fund + ing of otr decision in
Bolden, and its companion, Nevett v, Sides, 571
F.2d 208 (5th Clr. 1978), survives the Supreme
Courst's decision (in Bolden] intact." Uvalde at
582,

33, In his dissenting oplnion in Bolden, Justice
White points out that

cea s wbev ~ amet o
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proval to its decisions in White v. Regester
and Whitcomb v. Chavis. The Court points
out that, in White

the Court reclied upon evidence in the
record that included a long history of
official diserimination against minorities
as well as indifference to their needs and
interests on the part of white elected
officials. The Court also found in each
county additional factors that restricted
the access of minority groups to the polit-
ical process. In one county, Negroes ef-
fectively were excluded from the process
of slating candidates for the Democratic
Party, while the plaintiffs in the other
county were Mexican-Americans who
“suffer{ed] a cultural and language barri-
er” that made “participation in communi-
ty processes extremely difficult, partica.
larly ... with respect to the political
life” of the county. 412 U.S. at 768, 98
S.CL at 2340-41 (footnote omitted).

100 S.Ct., at 1501. Morcover, it is clear that
the Zimmer criteria were gleanced from the
Supreme Court's guidance in White and
Whitcomb®® Finally, the plurality itsclf
recognized that “the indicia relied on in
Zimmer may afford some evidence of a
diseriminatory purpose....” In our opin-
jon, therefore, the use of the Zimmer crite-
ria is sound to the extent that the inquiry

focuses on the primary question of diserimi- -

natory purpose. hy

The third possible explanation for the
Supreme Court's decision in Bolden is sim-
ply that the evidence adduced was insuffi-
cient to allow an inference of discriminato-
ry purpose. We believe this was the most
significant factor behind the Court’s rul-

“... Zimmer articulated the very factors
deemed relevant by White v. Regester and
Whitcomb v. Chavis—a lack of minoriy ao-
cess to the candidate selection process, unre-,
sponsiveness of elected officials to minority
interests, a history of discrimination, majoek-
ty vote requirements, provisions that candl-.
dates run for positions by place or number,
the lack of any provision for at-large candé-
dates to run from particular geographical
subdistricts. =
100 S.Ct., at 1518, }
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ing¥  After indicating that the factors
enunciated in Zimmer could be indicative
though not eonclusive of discriminatory
purpose, the Court said, “[tlhe so-called
Zimmer criteria upon which the District
Court and the Court of Appeals relied were
most assuredly insufficient to prove an un-
constitutionally discriminatory purpose in
the present case” (emphasis added) 100
S.Ct., at 1503. The fact that such a weigh-
ing of the evidence was difficult and ex-
tremely close is reflected by the division of
the Court,

THE RULE ESTABLISHED

[10~12) A cause of action under the
Fourteenth or Fifteenth Amendment as-
serting  unconstitutional  vote dilution
through the maintenance of an at-large
electoral system is legally cognizable only if
the allegedly injured group establishes that
such system was created or maintained for
discriminatory purposes. A discriminatory
purpose may be inferred from the totality
of circumstantial evidence. An cssential
clement of a prima facie case is proof of
unresponsiveness by the public body in
question to the group claiming injury.
Proof of unresponsiveness, alone, does not
establish a prima facie case sufficient to
shift the burden of proof to the party de-
fending the constitutionality of the system;
responsiveness is a determinative factor
only in its absence. The Zimmer criteria
may be indicative but not dispositive on the
question of intent. Those factors are rele-
vant only to the extent that they allow the
trinl court to draw an inference of intent.
The Zimmer criteria are not the exclusive
indicia of discriminatory purpose and, to the
extent they are not factually relevant in a
given case, they may be replaced or supple-
mented by more meaningful factors.®
Even if all of the Zimmer and other factors

34. In Uvalde, supra note 9, Judge Rubin points
out that “.,, the plurality’s rejection of the
if h d and section 2 claims in
Bolden may rest entirely upon the conclusion
that no discriminatory motivation was shown."
Uvalde at 582,

are established, an inference of discrimina-
tory purposc is not necessarily to be drawn.
The trial court must consider the totality of
the circumstances and ultimately rule on
the precise issue of discriminatory purpose.
Finally, given the reality that each case
represents an extremely unique factua] con-
text for decision, this Court will give great
deference to the judgment of the trial
court, which is in a far better position o
evaluate the local political, social, and eco-
nomic realities than is this Court,

THE PRESENT CASE

The complaint in this action was original-
ly filed in April, 1976, District Judge Alai-
mo’s final order, including findings of fact
and conclusions of law, was entered over
two and one-half years later. The length of
the pendency of the case was largely attrib-
utable to the extensive discovery conducted
by both partics. At the conclusion of the
non-jury trial, Judge Alaimo held for the
plaintiff class, concluding that Burke Coun-
ty's system of electing county commission-
ers on an at-large basis had been main-
tained for the purpose of limiting the access
of that county’s Black residents to the elec-
toral process.

Much ado has been made by appellants in
this action about the fact that the District
Court's order preceded the Supreme Court’s
decision in Mobile v. Bolden. Though this
could make a difference in some cases, we
do not find such timing controlling here.
As we indicated earlier, the “new rule”
established in Bolden appears to be an ex-
pansion of the principles carlier established
in Washington v. Davis and Village of Ar-
lington Heights v. Metropolitan Housing
Development Corp. A court that correctly
anticipated how the intent requirement in

di d

35, As we have , the ponsi'
criteria may not be replaced. Proof of unre-
sponsiveness is an essentlal element to the
maintenance of a claim such as this. It should
be supplemented, of course, with such other
criteria as may be relevant to the analysis of a
given case.

- cana
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those cases would be applied to voting dilu-
tion cases, as in Bolden, could correctly in-
terpret and apply the law, without the ben-
efit of the Supreme Court’s recent opinion.
This is precisely the type of foresight dem-
onstrated by Judge Alaimo in the present
case. At the outset of his order, Judge
Alaimo refers to this Court’s treatment of
Washington v. Davis and Village of Arling-
ton Heights v. Metropolitan Housing Devel-
opment Corp. in Nevett v. Sides, 571 F.2d
209, 221 (5th Cir. 1978), cert. denied, 446
U.S. 951, 100 S.Ct. 2916, 4 L.Ed2d 807
(1980}, and concludes that *. .. [8] demon-
stration of intention is necessary under both
fourteenth and fifteenth amendments,’ as a
requisite to a finding of unconstitutional
vote dilution, Herman Lodge v. Buxton,
No. 78-3241, Findings of Fact and Concly.
sions of Law at 4 (8D.Ga, Oct. 26, 1978)
(hereinafter Order). It is clear, therefore,
that Judge Alaimo employed the constitu-
tionally required standard in his evaluation
of the present case. We cannot affirm his
Jjudgment, however, unless and until we
conclude that his analysis satisfies the rule
we have established today.

To begin with, we note that the District
Court’s order was not defective for exclu-
sive and unwarranted reliance on the Zim-
mer criteria.  Though the court did consider
those criteria it also cvaluated the case in
light of “other factors” set out by this
Court in Kirksey v. Board of Supervisors of
Hinds County, 554 F2d 139 (5th Cir.) (en
bane), cert. denied, 434 U.S. 968, 98 S.Ct.
512, 54 L.EA.2d 454 (1977). In its order the
District Court said, “It must be remem-
bered that the Court is not limited in its
determination to the Zimmer factors, rather
the Court may consider the Zimmer actors,
‘or similar ones.’ Kirksey v. Board of Su-
Ppervisors of Hinds County, 554 F.2d at 148,
One ‘similar factor' considered in Kirksey
which did not seem to be an explicit pri-
36, We think the District Court’s consideration

of this factor, In addition to those established in

Zimmer, is particularly significant given how

important the presence of a depressed socio-

economic condition was to the Supreme

mary factor in the Zimmer formula, is a
depressed  socio-economic status, ‘which
makes participation in community processes
difficult.” Id% This is an important factor
and must be considered here.” Order at 6,
On the basis of these statements, as well ay
the District Court’s detajled analysis of the
Kirksey factors, we conclude that the Dis.
trict Court did not treat the Zimmer crite.
ria as absolute, but rather considered them
only to the extent they were relevant to the
question of discriminatory intent.

The next step in our analysis is to deter-
mine whether the District Court properly
made a finding of unresponsivencss. As we
indicated earlier, fajlure to find unrespon-
siveness precludes the maintenance of a
voting dilution case. For the reasons set
out below, we conclude that the District
Court's finding of unresponsiveness was
quite correet in the present case.

After considering exhaustive evidence on
the subject, the Court found that the coun-
ty commissioners demonstrated their unre-
sponsivencss to the particularized needs of
the Black community by: (1) allowing some
Blacks 1o continue to be educated in largely
segreguted and clearly inferior schools; (2)
failing to hire more than a token number of
Blacks for county Jjobs, and paying those
Blacks hired lower salaries than their White
counterparts; (3) appointing extremely fow
Blacks to the numerous boards and commit~
tees that oversee the execution of the coun-
ty government, particularly those groups,
such as the committee overseeing the De-
partment of Family and Childrens Services,
whose function is to monitor agencies of the
county government that work primarily
with Blacks; (4) failing to appoint any
Blacks to the judge selection commilttce,
with respect to the appointment of a Judge
for the Burke County Small Claims Court,
despite the fact that most of the defendants
in that court are Black; (5) making road

Court's determination in Whaite v, Regester that

the at-large electoral system in Bexar County,

Texas violated pluintiffs Fourtecnth Amend-

ment rights,

AL D 1 e
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paving decisions in a manner so as to ignore
the legitimate interests of the county’s

* Black residents; ™ (6) forcing Black resi-

dents to take legal action to protect their
rights to integrated schools and grand ju-
ries, and to register and vote without inter-
ference;® and (7) participating in the
formation of, and in fact contributing pub-
lic funds to the operation of, a private
school established to circumvent the re-
quirements of integration. We hold, not
only was the District Court's finding of
unresponsiveness not clearly erroncous, but
that the county commissioners, acting in

wise would be to fly in the face of over-
whelming and shocking evidence.

A second factor going to the question of

discriminatory intent is the extent to which
historical discrimination impacts on a mi-
nority group's present opportunity for ef-
fective participation in the electoral proc-
ess™ On the basis of substantial evidence,
the District Court concluded that previous
acts of official discrimination had a signifi-
cant negative impact on the opportunity of
Blacks in Burke County to exercise their
right to so participate. We agree.

The District Court began by assessing the

their official capacity, bave demonstratst—meor

such insensitivity to the legitimate rights of
the county’s Black residents that it can only
be explained as a conscious and willful ef-
fort on their part to maintain the invidious
vestiges of discrimination. To find other-

37. As a typical example of the lack of concern
that White county commissioners have for the
interest of Burke's Black residents, the District
Court pointed to the facts that

(1) The Mamie Jo Rhodes Subdivision, inhab-
ited by Blacks is unpaved. It Is directly
across from a subdivision inhabiled by
Whites. The latter has paved roads. (2)
Millers Pond Road is paved up to the pond,
used by Whites; but from that point the road
is unpaved, although that portion is inhabited
by Blacks. (3) Paving on Hatchett Road ends
“at the residence of a White; yct Blacks live
on the remainder of the unpaved road. (4)
The streets of Alexander are paved in the
section of town Inhabited by Whites; but the
roads in the black scction are not paved.
And (5) county road road 284 is paved to the
point where the last white lives, but beyond,
where the road is inhabited by Blacks, the
road is unpaved. It is of interest to note that
the rozd to the dog trial field is paved even
though trials are held but once a year. By
contrast, there is still an unpaved road to a
school. Although the last unpaved road to a
white school was paved in 1930, it seems as
if the road to the Palmer Elementary School,
formarly an all-black school, and still predo-
1y black, i
Order at 13-14. Our review o! the evidence in
this case leads us to the concluslon that these

resent impact on voter registration of the
prior absence of Black suffrage. The Court
said that until 1965, when the Voting
Rights Act was adopted, Black suffrage
was “virtually non-existent.” At present,
Black voter registration is approximately

38. Of particular significance, given the plurality

position in Bolden that a Fifteenth Amendment
violation occurs only when there is proof that
the right to rcgister and vote was directly im-
pinged, is the District Court's finding that such
overt conduct was taking place even at the
time the present lawsuit was filed. The court
said
The county did, indeed, establish additional
registration sites. But only after a pre-trial
conference before and “friendly persuasion™
by this Court. The defendants’ tepidity was
further demonstrated by the fact that a peri-
od of four manths was required to get the
registration cards to the new sites; and that
the new sites were operative oaly a short
while before the registration period ended.
Admmedly. the Count) Comnﬁsslooers
em
that shnu]d help solve access problems for
some; but only after being prodded by the
prosecution of this lawsuit. The Commls-
sioners® sluggishness in this respect is anoth-
er ple of their ponsi to the
black bers of the i
Order at 14-15.

39. The focus of the District Court properly was

on the present cffects of discrimination. As
the Supreme Court said in Bolden, “... past
i fon cannot, In the mnnnero( origiml

patent les of discril by
Burke's county commission typify the treat-
ment received by Blacks in Burke County In
every interaction they have with the White
controlled bureaucracy.

sin, condemn government action that is not In
itself untawful.”” 100 S.Ct., at 1503.

P asn s+
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38% of those eligible® On that basis, the
Court thought it reasonable to infer that
“[tThe marked increase in the registration
of Blacks following the enactment of the
1965 Voling Rights Act clearly indicates
that past discrimination has had an adverse
effect on Black voter registration which
lingers to this date.” Order at 7.

[13] The Court considered next the fact
of past and present bloc voting as it impacts
the present ability of Blacks to participate
in the electoral system. The evidence of
such bloc voting was clear and overwhelm-
ing.® Of particular significance was the
fact that in the one city clection in which
city councilmen were elected from single-
member districts,”? a Black was elected.

Inadequate and unequal eduecational op-
portunities, both in the past and present, as
the result of official discriminatory acts,
was another consideration important to the
court. The cvidence was clear that the
relative percentage of Blacks who had at-
tended high school, finished high school, or
attended college was substantially less than
the White residents of Burke County. On
the basis of that cvidence, as well as expert
testimony, the Court concluded that “...
one reason Blacks, as a group, have been
ineffective in the political process, is the
fact that they have completed less formal
education.” Order at 9.

Further evidence of the effective preclu-
sion from participation in the electoral proc-
ess, based on official conduct, was found in
the past and present operation of the coun-
ty's Democratic primary system and in the
Georgia law making it more difficult for

40, There was some conflict in the evidence as
to the percentage of cligible Blacks who were
it d to vote. Defend. asserted that
the correct figure was 44%, while plaintiffs
asserted that it was 38%,. The District Court
resolved the issue for plaintiffs, but indicated
that either figure supported the conclusion it
reached,

41. Of course, bloc voting is not illegal. None-
theless, the Supreme Court and this Court have
repeatedly recognized that voting along racial
lines enhances the likelihood that those seeking
to manipulate the electoral system for discrimi.

639 FEDERAL REPORTER, 2d SERIES

Blacks to serve as chief registrar in a coun-
ty. The history of the Democratic Party
Primary ranges from the “white primary”,
struck down in 1946, Chapman v. King, 154
F.2d 460 (5th Cir.), cert denied, 327 US,
800, 66 S.Ct. 905, 90 L.Ed. 1025 (1946), to
the present twenty-four member Burke
County Democratic Executive Committee,
of whom only one is Black. This present
lack of participation was found to be the
direct result of historical discrimination.
Equally significant evidence of official
present discrimination was found in Ga.
Code Ann. § 34-605, which states in perti-
nent part, “[nJo person shall be eligible to
serve as chief registrar unless such person
owns interest in real property....” Given
the testimony that significantly fewer
Blacks than Whites are freeholders, the
Court concluded that the statute operated
to restrict Black participation in the elector-
al process.

[14] On the basis of the evidence set out
herein, as well as that of official discrimina-
tion in cmployment, paving, etc., as dis-
cussed carlier, the District Court concluded
that the cffect of historical diserimination
was to restrict the opportunity of Blacks to
participate in the electoral process in the
present.  That finding is not clearly errone-
ous, and, as with the unresponsiveness fac-
tor, we completely agree.

The third factor considered by the Dis-
trict Court was depressed socio-cconomic

N

W
S,

participation in the electoral process, The . -
evidence on this point was both clear and |

disconcerting. Blacks suffer at the poverty
level to a far greater proportionate degree

natory purposes will succeed. It is for that
reason that the inquiry into voting pattems Is
relevant.  Like unresponsiveness, it is a factor
of greater significance in its absence. A plain-

tiff would be hard pressed to prove that a |

system was being maintained for invidious pur-
poses, without proof of bloc voting.

42. The el was from single- bers dis-
tricts, rather than at-large, pursuant to a coust
order. See Sullivan v, DeLoach, Civ.No. 176~
238 (S.D.Ga,, Sept. 11, 1977),




LODGE v. BUXTON

1379

Cka as 839 F2d 1358 (1981)

than the White residents of Burke County.
Over one-half of the Black residents have
incomes equaling three-fourths, or less, of a
poverty level income. Seventy-three per-
cent of all Black houscholds lacked some, or
all, plumbing facilities, as opposed to six-
teen percent of the White households.
Blacks in Burke County tend to be em-
ployed to a far greater degree in menial
positions and, to the extent they have non-
menial occupations, they are compensated
at a level below their White counterparta.
Finally, the court considered the blatantly
inferior quality and quantity of education
received by Blacks from the past to the
present. On the basis of this evidence the
Court concluded that Blacks in Burke Coun-
ty suffered from severe socio-economic de-
pression, that such depression was caused,
at least in part, by past discrimination, and
that such depression has a direct negative
impact on the opportunity for Blacks to
effectively participate in the eleetoral proc-
ess, That finding is not clearly erroneous.

[15] The next factor considered by the
District Court was lack of access to the
political process.® On the basis of (1) the
inability of Blacks to participate in the op-
cration of the local Democratic party, and
the effects thereof, (2) the County Commis-
sioners’ failure to appoint Blacks to local
governmental committees, in meaningful
numbers, and (3) the social reality that per-
son-to-person relations, necessary to effec-
tive campaigning in a rural county, was
virtually impossible on an interracial basis
because of the deep-rooted discrimination
by Whites against Blacks, the District
Court concluded that historical and present
diserimination operated in conjunction with
the officially sanctioned electoral system to
unfairly limit the access of Blacks to the
political process. That f{inding is not clearly
erroncous. Of particular significance to the
District Court and to this Court is the man-
ner in which the local Democratic party is
43, The District Court considered evidence of

actions by public officials and actions by pri-
vate Individuals or groups that could be mani-

operated, and the effects thereof. As the
District Court correctly pointed out, “[eJlec-
tion in the [Democratic) primary is ‘tanta-
mount’ to election to the office.” Order at
19. Moreover, the local Democratic Execu-
tive C ittee is ed by state law
to provide poll watchers, Ga.Code Ann.
§ 84-1310(b), poll officers, Ga.Code Ann.,
§ 34-501, and substituted nomination, Ga.
Code Ann. § 34A-9038. The committee also
elects deleégates to be sent to the various
political conventions. We think it clear
that the ability to operate successfully in
the framework of the existing Democratic
party structure s one of the keys to elector-
al victory. Given the fact that only one of
the committee’s twenty-four members is
Black, it becomes painfully clear that the
existing clectoral system could be purpose-
fully used in conjunction with what must be
viewed as the political reality in Burke
County to continue the official and unoffi-
cial policy of excluding Blacks from partici-
pation in that system.

The last of the so-called primary {actors
considercd’ by the District Court was the
state policy behind the at-large cloction sys-
tem. The Court stated that

while [the policy is] ncutral in origin, it

has been subverted to invidious purposes.

{emphasis added). Since it is a statute of

local application, its enactment, mainte-

nance or alteration is determined by the
desire of representatives in the state leg-
islature of the county affected. Burke's
representatives have always been Whites.

Accordingly, they have retained a system

which has minimized the ability of Burke

County Blacks to participate in the politi-

cal system,

Order at 22. We hold that this finding of
the District Court, based as it must be on
his unique opportunity to assess the local
political and social environment, is not
clearly erroncous.

In addition to the primary criteria, the
District Court considered a number of fac-

pulated by public officials to perpetuate & sys-

tem whose purpose was the exclusion of
Blacks.
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tors which this Court, as well as the Su-
preme Court, have indicated enhance the
opportunity to use an electoral system for
invidious purposes. The first factor is that
the size of the questioned district is large.
In that regard, the District Court pointed to
the fact that “Burke County is nearly two-
thirds the size of Rhode Island, comprising
an area of approximately 832 square miles.”
Order at 22, The Court goes on to say that
it “finds as a matter of law, that the size of
the county tends to impair the access of
Blacks in Burke County to the political
process.” Id. at 23. This being a conclu-
sion of law, we are not restricted by a
clearly erroncous standard. Nonetheless,
our independent analysis of this factor leads
us to agree with the District Court's conclu-
sion.

The d cnhancing factor idered
by the District Court was the majority vote
requirement. The Court points out that, by
the terms of the statute, “county commis-
sioners are to run at-large, that the victor
must be elected by a majority vote, Ga.Code
Ann. § 34-1513, and that candidates run for
specific seats, Ga.Code Ann. § 84-1016."
Order at 23. The Court also noted that,
though there is no anti-single shot provi-
sion, the requirement that candidates run
for numbered posts has potential cffects
that are cqually adverse. The District
Court concluded that the presence of these
factors enhanced the likelihood that the
clectoral system could be used for discrimi-
natory purposes. This conclusion is sound
and well supported.

The final factor considered by the Dis-
trict Court is the presence or absence of a
residency requirement. Burke County has
no residency requircment, despite the fact
that candidates must run for numbered
posts. As the District Court said, “[aJi
candidates could reside in Waynesboro, or
in “lily-white" neighborhoods. To that ex-
tent, the denial of access becomes en-
hanced.” Order at 24.

44, One question left unresolved by the various ~

apinions in Bolden is whether the plalntiff must

[16) Having concluded that all the rele-
vant primary and enhancing factors were
established in plaintiff’s favor, the only
question that remains is whether the Dis-
trict Court properly could have drawn an
inference thercfrom that the at-large elee-
toral system in Burke County has been
maintained for the purpose of restricting
the access of the county's Biack residents to
that system. As we indicated carlicr, the
trial court is to make its conclusion on the
basis of the totality of the circumstances,
not merely by measuring which party
proved the presence or abscnce of the
greatest number of factors. In making his
judgment, Judge Alaimo did not have the
benefit of the Supreme Court’s decision in
Mobile v. Bolden, nor, obviously, of our
discussion of that case here. Nonetheless, a
careful reading of Judge Alaimo's order
leuds us i pably to the lusion that
he made the type of independent inquiry
into intent that we have said is necessary,
Moreover, his order leaves no doubt as to
his conclusion that the at-large electoral
system in Burke County was maintained for
the specific purpose of limiting the opportu-
nity of the county's Black residents to
meaningfully participate thercin. At one
point, for example, Judge Alaimo makes the
unequivocal statement that, “[m]orcover, it
is evident that the present scheme of elect~
ing county commissioners, although racially
neutral when adopted, is being maintained
for invidious purposes.” (emphasis in origi-
nal) Order at 7.

Judge Alaimo's evaluation of all the rele-
vant evidence was thorough and even-hand-
ed. His conclusion that the electoral sys-
tem was maintained for invidious purposes
was reasonable, and in fact virtually man-
dated by the overwhelming proof. We af-
firm the District Court’s judgment

THE RELIEF GRANTED

{17] The District Court ordered that the
five county commissioners for Burke Coun-

effects, or simply establish that the adverse
effects were the foreseeable consequences of

demonstrate that the system was mai
“because of not merely in spite of” its adverse

ining the system. The plurality would
require the former, whervas Justice Marshall,
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ty be elected from single-member districts
in all future elections. The Court adopted
the origina! plan submitted by the plaintiff,
because it had substantially smaller popula.
tion deviations among the distriets than the
Plan submitted by the defendants. Such
relief was proper.

At the outset, we note, as did the District
Court, that there were no “special circum-
stances” that would justify an exception to
the general rule that at-large districts are
not favored*® Moreover, this is not a case
like Mobile v. Bolden, in which an entire
form of government was abandoned with-
out consideration of the valid local interests
in the maintenance of the existing system.,
In this case, unlike Bolden, the Court’s or-
der does not affect the existing allocation
of executive and administrative responsibil-
ities among the Burke County commission-
ers. Nor does the relief ordered require
any other alteration in the aperation of that
governmental unit. In fact, the Court’s
order does not even change the number of
county commissioners that are to be elected.
This is another factor that distinguishes the
remedy in Bolden from that ordered here.

We conclude that the remedy ordered is
not only permitted, but, under the facts

In disscnt, indicated that the latter would suf-
fice. We conclude that Judge Alaimo’s order
would satisfy clther standard and, thercfore,
we specifically do not attempt to resolve that
dispute. Moreover, we have a difficult time
under ding the sud of the conflict. It
scems to us that if a plaintiff establishes that a
system was maintained for discrimi Y pur-
poses, he had a fortiorl proven that it was

presented, it may be required. The picture
that plaintiffs paint is all too clear. The
vestiges of racism encompass the totality of
life in Burke County. The discriminatory
acts of public officials enjoy a symbiotic
relationship with those of the private sec-
tor. The situation is not susceptible to iso-
lated remedy.® While this Court is aware
of its inability to alter private conduct, we
are equally aware of our duty to prevent
public officials from manipulating that con-
duct within the context of public elections
for constitutionally proseribed p

For all the ressons set forth herein, the
judgment of the District Court is AF-
FIRMED.

HENDERSON, Cireuit Judge, dissenting:

Although I can appreciate the monumen-
tal task of the district court in its articula-
tion of findings of fact and conclusions of
law, I am of the opinion that this case
should be remanded for reconsideration in
light of City of Mobile v. Bolden, 446 U.S.
55, 100 S.Ct. 1490, 64 L.Ed.2d 47 (1980).

The constitutionality of the at-large vot-
ing system for county commissioners in
Burke County, Georgia, has not becn tested
by the Mobile criteris. The majority opin-

46. The problems of Blacks in Burke County
should not be vicwed in a vacuum. The
present treatment of Blacks in the South is
directly traceable to their historical positions as
slaves. While many individual political leaders
have pted to bring ingful ref to
fruition, it is equally true that the White com-
munitles, for the most part, have fought the
Impt i f prog aimed at integra-

of” its discri, y ef-
fects,

45.  “We have made clear, however, that a
court In formulating an apportionment plan
&8 an exercise of its equity powers should, as
a general rule, not permit multimember legis-
lative districts, “[S)ingle-member distriets
are to be preferved in court-ordercd legista-
tive reapportionment plans unless the court
can articulate a ‘singular combination of
unique factors’ that justifies a different re-
sult. Mahan v, Howell, 410 U.S. 315, 333, 93
S.Ct. 979, 989, 35 L.Ed, 320." Connor v.
Finch, 431 U.S, 407, 4185, 97 S.Ct. 1828, 1834,
52 L.Ed.2d 465."

100 S.Ct., at 1499,

Ji of
tion with every device available. A District
Court ordering relief in a case such as this
must take cognizance of that fact. As a
learned member of this Court recently recog-
nized, “.. . if we, as judges, have leamed any-
thing from Brown v. Board of Education, it is
that prohibitory relief alone affords but hollow
[\ from g abuse by recalei-
trant governments. Facing this situation,
Jjudges have the option of either declaring that
litigants have rights without remedics, or fash.
loning relief to fit the case.” F. Johnson, In
Defense of Judicial Activism, 28 Emocy LJ.
901, 910 (1979).
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jon recognizes that the district court’s deci-
sion was made without the guidance of
Mobile, but it states that the inquiry into
discriminatory intent actually undertaken
by the trial court satisfies that standard.

Mobile does more than reaffirm the ne-
cessity for a showing of discriminatory in-
tent, however. Mobile also abolish the
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form of government as constitutionally per-
missible. 1 find two policy considerations
raised in his concurrence to be persuasive.
Each notion counsels the judiciary to exer-
cise restraint in voting dilution cases.
First, at-large systems will always disad-
vantage one or more minority groups strug-
gling for political power. Yet, the essence

simple “aggregate of factors” approach of
Zimmer v. McKeithen, 485 F.2d 1297 (Sth
Cir. 1978) aff'd. sub nom. East Carroll Par-
ish Schoo! Board v. Marshall, 424 U.S. 636,
66 S.Ct. 1083, 47 L.Ed.2d 196 (1976), hereto-
fore followed in this circuit. In its place,
Mobile institutes a “totality of the circum-
stances” test in which the Zimmer f{actors
still possess relevance but to varying de-
grees. Thus, past official discrimination is
not to be treated as an “original sin” and
unresponsi by elected officials is “rel-
evant only as the most tenuous and circum-
stantial evidence of the constitutional inval-
idity of the electoral system under which
they attained their offices.” City of Mobile
v. Bolden, 100 S.Ct. at 1503, 64 L.Ed.2d at
6.

Zimmer was not the sole measure by
which the findings of fact of the district
court were tailored. That order was
gauged by a hybrid standard referred to as
the Zimmer-Kirksey test. Kirksey v. Board
of Supervisors, 554 F.2d 139 (5th Cir. 1977)
instructs that depressed socio-economic sta-
tus which hinders participation in communi-
ty affairs signals a denial of access to the
political process. Kirksey v. Board of Su-
pervisors, 554 F.2d at 148. In the findings
of fact of the district judge, depressed so-
cio-economic status was accorded considera-
tion equal to that given the Zimmer factors.
Yet, the Mobile plurality considers historical
and social factors, apart from the discrimi-
nation generated by official state action, to
be “gauzy sociological considerations
[which] have no constitutional basis.” City
of Mobile v. Bolden, 100 S.Ct. at 1504 n. 22,
64 L.Ed.2d at 64 n. 22.

Mr. Justice Stevens joined the Mobile plu-
rality decision to retain Mobile’s commission

of d acy is majority rule and a voling
structure must be judged by a standard
that “sllows the political process o funetion
cffectively.” City of Mobile v. Bolden, 100
S.CL at 1509, 64 L.Ed.2d at 70. Second, the
standard chosen cannot hold reprehensible
all detrimental effects on an identifiable
political group because such a test would
invite a host of voting dilution cases sure to
plunge the judiciary into a “‘voracious politi-
cal thicket” City of Mobile v. Bolden, 100
S.Ct. at 1514, 64 L.Ed.2d at 75. Reading
Mr. Justice Stevens’ concurrence together
with the plurality opinion leads me to con-
clude that before & court may intrude into
loeal political processes, it must possess
stronger evidence of invidious motivation
than past social discrimination and econom-
ic deprivation.

An exposition of evidence more detailed
than that made by the district judge in the
Mobile casc is seldom seen. Bolden v. City
of Mobile, 422 F.Supp. 384 (S.D.Ala.1976).
Most of the evidence here is of a similar
churacter. Yet in the eyes of the Supreme
Court, the findings set forth in Mobile were
insufficient to prove unconstitutional voting
dilution because the data was not viewed in
the proper perspective. The conclusions
drawn from the evidence gathered below
may suffer from the same infirmity. Asl
read Mobile, it demands emphasis on evie
dence of officinl state denial of equal par-
ticipation in the slating and clection process
and eschews hcavy reliance on socio-eco-
nomic data. A remand for reassessment of
the record evidence, together with addition-
al cvidence, if necessary, seems to be the
appropriate course of action. For these
T , 1T tfully dissent




