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APPENDIX.

PART 1.-EXECUTIVE SESSIONS CONSIDERING THE
... VOTING RIGHTS ACT

WEDNESDAY, XAOCR 24, 1982

U.S. SENATE,
SUBCOMMITTEE ON THE CONSTITUTION

OF THE COMMITTEE ON THE JUDICIARY,
Washington, D.G.

The subcommittee met, pursuant to notice, at 3:47 p.m., in room
2228, Dirksen Senate Office Building, Hon. Orrin G. Hatch (chairman
of the subcommittee) presiding.

Present: Senators Thurmond, Grassley, and DeConcini.
Staff present: Stephen Markman, chief counsel; Peter Ormsby, pro-

fessional staff member; William Lucius, counsel; Dennis Shedd, coun-
sel Claire Greif, chief clerk; and Sharon Peck, clerk.

enator HATCh. We will call the subcommittee to order.
The Subcommittee on the Constitution this afternoon meets in ex-

ecutive session to consider legislation to extend the Voting Rights Act
of 1965. The subcommittee has conducted 9 days of what I believe
have been thorough and balanced hearings on the subject of the Vot-
ing Rights Act.

I would like to focus very briefly on the issue that I believe has
emerged as the single most critical issue in this debate. That., of course,
is the question of the proposed House amendments to section 2 of the
act. Section 2 is a restatement of the fifteenth amendment to the Con-
stitution and has always required proof of purpose or intent to dis-
criminate in order to establish a violation. The House-proposed amend-
ment would substitute a new test that focuses upon disparate election
"results" among minority groups.

In my view, as I have expressed many times during subcommittee
hearings, this proposed change involves one of the most substantial
constitutional issues ever to come before this body. Both the constitu-
tional and practical implications of this proposed change are enor-
mous. By concentrating upon equal election results rather than equal
election access, the proposed amendment would utterly redefine the
notions of civil rights and discrimination while placing in jeopardy
of judicial restructuring of hundreds, perhaps thousands of communi-
ties, across this Nation.

Since I have already spoken until I am blue in the face on the truly
radical notion of proportional representation for minority-groups-

(1)
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shcte legislative bodies, I would like to bring several other parties
into this debate. If I am describing things inaccurately or distorting
issues or mischaracterizing this who le matter, then I would respectfully
suggest that I have been in some pretty distinguished company. The
Supreme Court of the United States, for instance, has described the
"remslts" test proposed by Justice Thurgood Marshall in his dissent in
the case of Mobile v. Bolden in the following manner:

The theory of the dissenting opinion appears to be that every political group or
at least every such group that is in the minority has a Federal constitutional right
to elect candidates in proportion to its numbers. The Equal Protection Clause does
not require proportional representation as an imperative of political organization.

That is the Supreme Court speaking about the results test.
The report of the House Judiciary Committee on its voting right

measure states:
The fact that members of a racial or language minority group have not been

elected in numbers equal to the group's proportion of the population would be
highly relevant under the proposed amendment.

That is the House report on this measure.
The Attorney General of the United States has said:
Under the new test any voting law or procedure in the country which produces

election results that fail to mirror the population's makeup in a particular com-
munity would be vulnerable to legal challenge. If carried to its logical conclusion,
proportional representation or quotas would be the end result.

Prof. William Van Alstyne, one of the most distinguished constitu-
tional scholars in the country and a long-time member of the board of
directors of the American Civil Liberties Union has remarked:

The results amendment must invariably operate to create racially defined wards
throughout much of the Nation and to compel the worst tendencies toward race-
based allegiances and divisions.

The Washington Post indeed remarked in an editorial following the
Mobile decision less than 2 years ago:

The logical terminal point of the challenge to Mobile is that election districts
must be drawn to give proportional representation to minorities.

That is the Washington Post editorial page speaking.
The Assistant Attorney General of the United States for Civil

Rights, William Bradford Reynolds, has testified:
A very real prospect is that this amendment could well lead us to the use of

quotas in the electoral process. We are deeply concerned that this language will be
construed to require governmental units to present compelling Justification for any
system which does not lead to proportional representation.-

The Reverend Jesse Jackson has stated the issue even more explicitly
when he remarked in a Columbia, S.C. newspaper:

Blacks comprise one-third of South Carolina's population, and they deserve one-
third of its representation.

That is the issue in a nutshell.
The former Attorney General of the United States under a Demo-

cratic administration, Griffin Bell, sent a letter to this subcommittee
reading:

To overrule the Mobile decision by statute would be an extremely dangerous
course of action under our form of government.
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That is Jimmy Carter's Attorney General speaking.
Professor Joseph Bishop of the Yale Law School has testified:
It seems to me that the intent of the amendment is to ensure that blacks or

members of other minorities are insured proportional representation. If, for
example, blacks are 20 percent of a population of a State, Hispanics 15 per-
cent, and Indians 2 percent, then at least 20 percent of the members of the
legislature must be black, 15 percent Hispanic, and 2 percent Indian.

That is Professor Joseph Bishop of the Yale Law School.
Dr. Walter Burns of the American Enterprise Institute and one of

the Nation's leading constitutional scholars has testified:
The amendment is intended to reverse the Supreme Court's decision in Mobile.

If adopted, this authorizes Federal courts to require States to change their laws
to ensure that minorities will be elected in proportion to their numbers. Rep-
resentative government does not imply proportional representation.

The Wall Street Journal has written:
The results test would require dividing the community Into the various races

and ethnic groups the law happens to cover and trying to provide each with a
representative.

Prof. John Bunzel, senior fellow at the Hoover Research Institute
at Stanford University says:

Equal access does not mean equal results. Under the amendment, proportional
results would become the test of discrimination.

Dr. William Gibson, president of the South Carolina NAACP, has
stated frankly:

Unless we see a redistricting plan in South Carolina that has the possibility
of 'blacks being elected in proportion to this population, we will push hard for a
new plan.

If that is not proportional representation by race, I do not know
what is.

Similarly, Representative Garcia of New York noted during the
House debate on the Voting Rights Act, and I quote him:

The prodf of discrimination under the amended section two is the number of
people who get elected.

The Congressman is correct. That is precisely the proof of discri-
mination under the results test: the number of people who get elected.

Prof. Henry Abraham, the highly distinguished author of a num-
ber of important texts on constitutional law and government, the
chairman of the department of government at the University of Vir-
ginia has testified:

Only those who live in a dream world can fail to perceive the basic thrust and
inevitable result of the new section two. It is to establish a pattern of propor-
tional representation now based upon race, perhaps at a large moment in time
upon gender or religion or nationality.

Prof. Donald Horowitz of the Duke University Law School, an
author of a number of seminal books on the Supreme Court:

What the courts are going to have to do under the new test is to look at the
proportion of minority voters in a given locality and look at the proportion of
minority representa-fives. That is where they will begin their inquiry, and that
is very likely where they will end their inquiry. We will have ethnic and racial
proportionality.
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Prof. Edward Erler of the National Humanities Center testified:
It would be difficult to imagine a political entity containing a significant

minority population that was not represented proportionaly that would not be in
violation ot the new section.

I have belabored this point enough, but I would say to every indi-
vidual in this room, in this Senate, uand in this country that the results
test is going to elfect a transformation in civil rights policy in this
country that few, if any, of us can predict if it is enacted. It will be a
comtry in which considerations of race and ethnicity intrude into each
and every public policy decision. Rather than continuing to move
toward a constitutional colorblind sxciety, we vill be moving toward
a totally color-conscious society. Rather than continuing to move in
the direction of equality of access for all individuals without regard
to race or color, we will move in the altogether different direction of
equality of result with great regard to race oi color.

The Supreme Court said in Mobile, and I will repeat it here:
The results test would discard fixed principles of law in favor of judicial

inventiveness that would go far toward walklug this court a superlegisature.

When this happens and when Cincinnati and Baltimore and Boston
and Anchorage and Birmingham and Wilmington and Pittsburgh
and Savanah and San Diego are forced to dismantle nondiscrimina-_
tory structures of local self-government, no one will be able to say that
they did not expect this. There will be accountability, and I .think
there is more than an adequate record here to make that clear.

At this point I will recognize anybody else who has any statements
to make. I would recommend that w.e proceed to the Mathias-Kennedy
bill as the basic document foi markup. If there is no objection, then
that is the bill we use as the basic underlying document. Senator
Thurmond?

The CHAIRM[AN. That suits me if they wish to use the Mathias-
Kennedy bill as the vehicle upon which we operate.

Senator HATCH. Maybe I should turn to our ranking minority
member, Senator DeConcini, first.

Senator DECoNcINi. I would be glad to yield to the Senator from'
South Carolina if he has any statement.

The CHAIRMIAN. No, that is all I care to say.
Senator DECoNcINI. I thank you, Senator Thurmond.
I would like to take this opportunity, Mr. Chairman, to once again

thank you for the open and fair mhanner in which you conducted the
hearings on the subject of the Voting Rights Act. Mr. Chairman, you
have taken great pains to insure that every party involved, regardless
of its viewpoints, has had a full and fair opportunity to express its
point of view. When the Senate is to consider such an important bill
as the Voting Rights Act Amendments of 1982, it is absolutely essen-
tial that each Senator have a full and complete record upon which to
base his or her vote. You have insured that such a record is available.
I congratulate you for that, Senator Hatch.

The subcommittee is about to act on the Voting Rights Act. As a
result of my reading of the bill and my review of the subcommittee
record, I am convinced that Senate bill S. 1992 now cosponsored by
some 65 Members of the Senate including myself, is the best vehicle to
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strengthen the act and a national recommitment to the principles of
equal voting rights for all citizens.

Many questions have been raised regarding the propriety of portions
of this bill, especially section 2. Proponents of the bill, however, have
answered each of these questions to my satisfaction. I am confident as
I prepare to vote for S. 1992 that the results test embodied therein will
not lead to a requirement of proportional representation by race in
State and local governments nor to any of the other dire consequences
suggested by the bill's opponents.

perhaps the most important observation regarding these hearings
and todav's actions is the uniform expression of support by virtually
every witness and by every Senator for the idea of equality in voting
rights. As too many of us know too well, it was not always the case.
While our individual interpretations and predictions vary, leading to
vigorous support of one or another position, our goal is the same:
equal participation for all in the American political process. Mr. Chair-
man, I have no objection to proceeding to this effort.

I would, Mr. Chairman, ask at this point that a statement made by
the junior Senator from South Carolina, Senator Hollings, most re-
cently on the floor of the Senate, which points out some very good
arguments that I did not see expressed, at least by Senator Hollings,
in the subcommittee record, I would ask unanimous consent that the
reprint of his statement of March 23, 1982, in the Congressional
Record be inserted at this point as part of my remarks.

Senator HATCH. Without objection, it is so ordered.
[Material referred to follows:]

[From the CongressionnI Record, p. S2622, Mar. 23, 19821

EXTEND THE VOTING RIGHTS AcT
Mr. HOLLINGS. Mr. President, Henry Ward Beecher once wrote: "A man with-

out a vote is a man without a hand." I tend to believe a man without a vote Is
a prisoner of those who seek to keep him disenfranchised. And that is why I am
100 percent behind the extension of the Voting Rights Act as put forward in
S. 1992 without weakening amendments.

Seventeen years ago from three Sundays past, Dr. Martin Luther King, Jr., and
thonsands of voting rights demonstrators marched across Selma's Edmund
Pettus Bridge to call attention to the fact that only 350 of Selma's 15.000 voting-
age blacks were registered to vote. Though marching in a peaceful way, they
were greeted on the other side of the bridge by a thunder of State troopers, sher-
iff's possemen, tear gas, clubbings and mass arrests. The confrontation of violence
and nonviolence on that historic day not only called attention to a small Southern
city. it induced a Nation to confront its conscience and protect the most funda-
mental right in a free society, the right to vote.

Since that time, a lot of things have changed; the violence has subsided, the
tensions have eased, and men and women of different races and religions
enjoy greater freedom and equality in the South and indeed throughout the
country. Much of this gain in greater human understanding is due to the Voting
Rights Act itself. For that reason, the Voting Rights Act of 1965 has been her-
alded ns our Nation's most effective civil rights law. Called by Dr. King the
"promissory note of the Constitution" and hailed by President Johnson as a "tri-
umph for freedom as huge as any ever won on a battlefield," this act, as well as
itq 1970 and 1975 extensions, allows millions of Americans to register and to vote
without fear or retribution or fen r of ridicule.

Yes, we have come a long way from that Sundny in Selma and from the blatant
inequities which, in many people's minds, were the trademarks of my part of the
country. This is because the vote Is a great equalizer. In my State of South Caro-
lina, the numbers certainly tell a part of that story. In 190, only 58,000 of black



6

South Carolinians were registered to vote; today over 319,000 are registered.
That meant that, in 1900, only 15.6 percent of voting age black South Carolinians
were able to go to the voting booth. Today, that number approaches 60 percent.

Indeed, the story is much the same in other places where the act has been
applied, whether in the South or in northeastern cities, to protect black en-
franchisement or in the West to protect the enfranchisement of a growing His-
panic population. It not only meant that minorities became a part of the process;
they increasingly became part of the system. It is hard to imagine growth in the
concerns of minority constituencies or growth in the number of minorities elected
to public office or the greater understanding and respect for minority opinions
without the protections offered by the Voting Rights Act. Whether one agrees or
disagrees with specific concerns, with specific officials or with specific opinions, the
fundamental is the same: A democracy which abridges participation is not merely
a contradiction, it is wrong.

Sure, intellectual honesty tells us that technical improvements could be made,
as we consider the extension of the Voting Rights Act. Unfortunately, the words
"technical improvements" have become almost code words for dilution of the act.
Some call for national application of the preclearance clause, and, on its face, it
may seem equitable that all State election laws, not those simply of a few States
and jurisdictions, should be cleared through the Justice Department. But, if pre-
clearance were to be applied on a national basis without consideration of past
discrimination, more resources and more man-hours would be required in order
for tho Justice Department to do its job effectively. If more resources were not
provided, it is hard to imagine how the weakening of the act could be prevented.

The major debate which remains is whether intent or actual results should be
the basis for claiming State election laws in violation of section 2 of the act. The
Supreme Court decision in Mobile against Bolden cast a heavy cloud over a
plaintiff s ability to prove discrimination under the act. As a lawyer, I know how
difficult it is to prove intent or purpose. As a politician, I know that results speak
louder than words of intent or purpose. Thus, a statutory amendment is needed
to return the law to the original understanding of Congress; that the act reaches--
voting schemes that have discriminatory results, whether or not plaintiffs prove
discriminatory intent.

Rules of evidence require tangible proof to prove intent. -Those who discrim-
inate do not commonly advertise their motives, particularly when there are laws
on the books prohibiting such. Many discriminatory practices go bacx decades
and records of their enactment are unavailable, in fact, despite the immortality of
many voting schemes, often thilr authors are long since deceased. It is for these
reasons that the House of Representatives wisely incorporated language in its
extension of the Voting Rights Acc which establishes results as the basis for find-
ings, and that is why this Senator concurs with the House's wisdom in this

matter.
Mr. President, with the gains we have made in our participatory government,

it seems inappropriate and strange that we should even have to argue in this
body the merits of extending this act. This act has not merely protected tile en-
franchisement of all of our citizens, it has opened the lines of communications
for greater human understanding. Now is no time to turn back the clocks. Now
is the time to reaffirm our belief that, in free society, the vote is not merely a
privilege, it is a right. The vote is each person's special claim to life, liberty and
pursuit of happiness. In a democratic republic like our own, we should do every-
thing in our puwer to protect this most tundamental right. We can do that by
extending a strong and fair extension of the Voting Rights Act.

Senator DECONCINI. I thank the chairman.
Senator HATCH. Are there any amendments?
Senator GRASSLEY. I have a statement and also an amendment.
Senator HATCH. Senator Grassley?
Senator GRASSLFY. As a member of this subcommittee, I have had an

opportunity to actively participate in the hearings on the proposed
extension of the Voting lights Act of 1065. Today I will cast the most
important civil rights vote of my career. Before I cast my vote, I would
like to make a few statements regarding this vital issue.
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First of all, I would like to commend the chairman, Senator Hatch,
for conducting these hearings in a most respectable' and fair manner.
I realize that presiding over these hearings on this motional issue pre-
sented him a rather formidable task. In the years that I have repre-
sented the people of Iowa as a Representative and now as a Senator, I
have never witnessed such an equitable, thorough, and indepth investi-
gation of an issue which is as Coml)lex and emotional as this issue is.
I only hope that those who have observed these proceedings would por-
tray them accurately. Unfortunately, the emotional character of this
issue may have led some observers to misinterpret the real issues in-
volved.

The question is not whether or not there will be a Voting Rights Act.
While certain time periods in the act are about to run, the Voting
Rights Act of 1965 itself is permanent statutory law; it will never ex-
')ire. The question that this subcommittee has investigated is twofold.

First, we must decide whether the new section 5 bailout criteria, as
proposed by the House version is desirable. Should the Congress take
action to prevent certain jurisdictions which have been covered for 17
years from bringing bailout suits in August?

Second, wie must determine whether the proposed change in the ex-
isting language of section 2 of the act is indeed desirable. In other
words, should the Congress overturn the Supreme Court decision in
Mobile versus Bolden and declare that an establishment of a section 2
violation requires showing only of a discriminatory result rather than
a discriminatory intent?

Our distinguished colleagues in the House focused their hearings on
the section 5 issue. We in the Senate have investigated the section 2
issue more thoroughly. We have heard the testimony of many legal ex-
perts who are in disagreement on the merits of amending this act. As I
stated, much of the debate in the Senate hearings has been on the mean-
inf of the changes in section 2.

We have heard from countless witnesses whose good-faith testimony
has been evenly divided on the desirability of amending section 2.
While I have heard many convincing arguments both pro and con, I
submit that there remains much confusion as to the probable impact
of any change in section 2.

ITa'ving considered the hearing records from both bodies, I must
confess that I am disappointed tiat there has been no meeting of the
minds. Throughout the debate, I have continuously asked this ques-
tion: Is there some middle ground? I have sought the counsel of var-
ious members of the Judiciary Committee on both sides of the aisle in
an attempt to find some point of reconciliation of these views. Unfor-
tunately, at this time I have not found that point of reconciliation,
but I do believe that compromise is attainable.

Frankly, as the chairman knows from our private discussions with
him, I wiph that this markup could have been delayed. I even ex-
pressed my feelings that it should not have taken place today, but I
know thai the chairman has made a commitment to do that; and so
we are moving forward with the markup.

I understand, however, that, since that was not possible, that I
looked for other things that could be done. Therefore, I believe that
the best course of action for me today is to vote for a simple 10-year
extension of the existing law, with the understanding that I will con-
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tinue to seek the reconciliation which I have mentioned and reserving
the right to modify my vote in the future.

Therefore, Mr. Chairman, at the appropriate time-and if that time
is now I will do it--I will move to report S. 1992 but amend it to reflect
a simple 10-year extension of the act,

Senator HATCH. We are open to amendment.
Senator GaAssIY. Then I so move.
Senator HATCH. Let me clarify what you are moving. As I under-

stand it, you are moving to substitute the present act, the existing law
for S. 1992 and extend it for 10 years ?

Senator GmAsSxy. Yes.
Senator HATCH. Are there any other changes ?
Senator GRASSLEY. Yes, and also to extend for the same length of

time the bilingual provision.
Senator HATCH. You would include that?
Senator GRAssrEy. Yes I would.
Senator DECONcINI. Nr. Chairman, is that then in the nature of a

substitute for the S. 1992 that is before us?
Senator GPmssLEY. A series of amendments that we are moving en

bloc.
Senator HATCH. OK.
Senator GRASSLEY. I have copies of the amendment right here.
Senator HATCH. Without objection, the proposed amendments will

be inserted.
[Material referred to follows:]

AMENDMENTS TO S. 1992 OFFERED BY MR. GRAssLEY

Amendment No. 1: Strike everything in Section I from page 1, line 3 through
page 8, line 14 and insert In lieu thereof, "That this Act may be cited as the
Voting Rights Act Amendments of 1982."

Amendment No. 2: Strike everything In Section 2 from page 8, line 15 through
page 8, line 22 and insert In lieu thereof-

"Sc. 2. Section 4 (a) of the Voting Rights Act of 1965 is amended by-
(1) striking out 'seventeen' each time that it appears and inserting in

lieu thereof 'twenty-seven'; and
(2) striking out 'ten' each time that it appears and inserting In lieu

thereof 'seventeen'."
Amendment No. 3: Strike everything in Section 4 from page 9, line 1 through

page 9, line 7.
Amendment No. 4: Strike everything In Section 5 from page 9, line 8 through

page 9, line 10.
Amendment No. 5: Strike the description of the bill preceding the enactment

clause and substitute In lieu thereof: "To amend the Voting Rights Act of 1965
to extend certain provisions for ten years".

Senator HATCH. What you are saying is, when you proceed with
your series of amendments--and you are moving them en bloc-we will
have the existing law with a 10-year extension-

Senator GRASSLzY. For section 5.
Senator HATCH. Including the bilingual provisions.
Senator GRASSLEY. Yes, until 1992.
Senator HATCH. The Senator from Arizonaf
Senator DECoNcINi. I am prepared to vote.
Senator HATCHi. Does anybody else have any amendments or any

comments about the amendments of the Senator from Iowa? The
Senator from South Carolina, our chairman.
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The CHAIRM AN. Mr. Chairman, first, I want to thank you for the
fine series of hearings that you have conducted on this important
legislation over the past 2 months. The record which has been estab-
lished by this subcommittee has been balanced and fair, and the pro-
ponents of each issue have had ample opportunity to present their
views.

Also, I want to commend Senator Grassley for his concern and the
obvious thought that he has put into his proposal, which he has just
offered. 'While I respect his position on this. matter, I have concerns
about his proposal. His approach must be considered in light of other
proposals before the subcommittee, however.

The record of the hearings on voting rights has revealed that this
is not a simple matter. The House-passed version of the bill would
drastically change the law relative to section 2 actions, and the testi-
mony on this amendment alone has revealed, even among its support-
ers, that there is no consensus as to its meaning. To this very minute,
no one really knows the meaning of "results" as it is used in section 2
or how it would affect litigation. Moreover, the so-called disclaimer
language, rather than clarifying the proposed change, has only served
to cloud the issue.

In addition, the House-proposed bailout, instead of providing in-
centive to covered jurisdictions. has (lone nothing but raise more
questions. Not a single witness was able to articulate the meanings of
such terms as election methods "which inhibit or dilute equal access"
or "constructive efforts" for expanded electoral opportunities.

Despite a facade of fairness, the House bill would create gross
injustice. The provision that would bar bailout because a jurisdiction
has entered into a consent decree flies in the face of well-established
legal principles encouraging settlement of cases. Additionally, the
House provision that blocks bailout through the appointment of
examiners by the unreviewable action of the Attorney General is not
fair or reasonable, no-matter how many people claim it is. The net
result of the House bill would be that preclearance would be extended
forever, and that is clearly unconstitutional and totally unacceptable.

In discussions on this issue, many people have been guilty of over-
simplification and plain misinformation. Factual debate las been
ignored in favor of name-calling and exaggeration. Too often, there
has been editorializing rather than reporting the real issues involved.
It would have been easy for this subcommittee to ignore the critical
issues in this legislation and to acquiesce and act without proper
hearings.

Senator Hatch is to be commended for taking the tougher, more
responsible course. The press does a disservice to the people if it takes
the easy path and fails to carefully examine and report the full range
of important issues that have been presented before this subcommittee.
Senator Grassley proposes to extend the 1965 Voting Rights Act for
10 years, the longest extension ever of this legislation. For anyone to
claim that this Grassley proposal in any way weakens or undercuts the
current law is a complete misstatement and borders on a reckless dis-
regard of the truth.

The Grassley extension is a tough proposal, and I have indicated
other approaches which I felt were reasonable alternatives to straight
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extension. However, I believe that Senator Grassley's proposal will
clearly underscore again our commitment to the right to vote and will
allow us to turn our full attention to other issues also critical to all
Americans: A healthy economy and strong national defense. As we
address these two issues, there is no room for unnecessary divisiveness
in this country; and, therefore, I will support a full extension of the
Voting Rights Act in its present form.

Senator-hATCH. Thank you, Senator.
Are we prepared to vote
Senator DECoNcINI. Mr. Chairman, just a question: We are voting

no[T to rep-fSt the bill, but on the amendments offered by the Senator
from Iowa?

Senator HATcH. Right, and I presume that, if the amendments pass,
then we would vote on final passage.

Senator DFCONCINI. That is fine, Mr. Chairman.
Senator HATCH. So, the vote will be whether the amendments of the

Senator from Iowa, offered en bloc, will be accepted. The clerk will call
the roll.

Are you asking for them en bloc?
Senator GPAssLE. Yes.
Senator HATCH. The clerk will call the roll.
The CLEmK. Senator ThurmondI
The CHAmxrM. Aye.
Tho CLmu. Senator Grassley?
Senator GmssLEY. Aye.
The CLmrK. Senator DeConcini?
Senator DICONCINI. No.
The CuznK. Senator Leahy?
Senator ICoNciNI. 'No by proxy.
Tho CLFm. Senator Hatch?
Senator HATCH. Aye.
The amendments en bloc carry three to two.
Senator GnAssL=T. I move that the bill be reported.
Senator HATCH. The motion to report the bill out of the subcommit-

tee as amended by the Senator from Iowa is next. The clerk will call
tho roll.

The CLETH. Senator Thurmond?
The CHAIRMAN. Aye.
The CLERK. Senator Grassley?
Senator GRAssLuy. Aye.
The CLriti. Senator DeConcini I
Senator DECoNciNi. Aye.
The CL RK. Senator Leahy?
Senator DECONCINI. Aye by proxy.
The CLERK. Senator Hatch?
Senator HATCr. Aye.
The bill will be reported to the full committee.
Because of the unusual circumstances of the legislative debate over

this measure, the House version of the Voting Rights Act extension
remains on the calendar of the full Senate. Therefore, I have asked
the subcommittee staff to prepare a subcommittee report to the full
Judiciary Committee on this matter. I am extremely concerned that,
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if the matter is brought down from the calendar, as I keep hearing
from some of the proponents of this bill, that there be some official
report on this extremely important matter. We have held thorough
and balanced hearings. Ido want to insure that the substance of these
hearings is communicated in the form of a congressional document.
I would therefore request that any additional supplemental or mi-
nority views-to the proposed report, which is contained in all of our
folders here, be submitted no later than 5 days following this markup.
We will extend the normal 3-day period to allow greater time for any
Senators who may wish to submit such views. I wish that even more
time could be provided, but I think we have all been through this. I
think we all have worked very hard on it. I want to move it through
as expeditiously as we can to the full committee and, of course, work
on it at the full committee at that time and allow the full committee
to work its will.

Is there any objection to this?
Senator DECoNCINI. Mr. Chairman, if I could just ask a question.

You are suggesting that it be held at the full committee until the re-
port is finished?

Senator HATCH. Yes. It goes to the full committee. I am suggesting
we get 5 days to prepare any additional views, supplemental views, or
minority views. This will be a subcommittee report.

Senator GRASSLEY. Do you want more time?
Senator DECONCINL My interest, Mr. Chairman, is to get it on the

agenda of the full committee as soon as we can and, as you said, let the
committee work its will. 1 think it is important that we move on this
and, if possible, before we get bogged down with debt ceiling limita-
tion and budget acts and what have you. If the chairman of the full
committee, who is here today also, agrees with that, I would just like
to do whatever we can to expedite that without rushing anybody on
the full committee. But the sooner we can get it on there and get it
reported out of the full committee, I think the better it is for this
whole country.

Senator HATCH. If we can live up to this 5-day deadline here, we
will have acted very expeditiously because this is a complex matter.

Senator DECoNcINI. How long would it take to have the subcomittee
report?

Senator HATCH. The report is done. All we have to do is have any
supplemental or any other report, including any minority report,
prepared within 5 days.

Senator DECroNCIi. This would be reported then to the full com-
mittee at the end of 5 days.

Senator HATCH. That is right.
Senator DECoNcINI. So then we could have it up on the agenda

sometime in the next couple of weeks, at least for the first round?
Senator HATCH. You could have it up.at any time the full committee

wants to bring it up. But I am encouraging the full committee to bring
it up at its earliest convenience. I would hope that would be within a
reasonable period of time.

The CHAIMMAN'. As Chairman of the full committee, I want to say
there will be no delay. However, we do have a gun control by Senator
McClure that is on there now to be acted upon. We have an antitrust

93-706 0 - 83 - 2
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bill that is to be acted upon. We have several other pieces of legislation.
But it will be put on the agenda as soon as it can be.

As you know, of course, we have about a 10-day recess here, too. I
would hope that we can get these other matters and this bill, too, all
acted on within 30 days' time. I will cooperate.

Senator DECoN;cII. Mr. Chairman, one of the most important bills,
I think, that is there is one sponsored by Senator Dole, S. 2000, regard-
ing bankruptcy. That is on our agenda..

The CruLwArN. That is on the agenda, too, and should be acted
upon.

I do not think there will be any delay on any of them if we get co-
operation from the members of the committee.

Senator DECoNcIrN. You always get cooperation from the minority,
Mr. Chairman. You know that, and we will be right there helping.

The CHAmrMAN. We have not had quite the cooperation from the
minority on the gun control bill and the antitrust bill, as you know.

Senator HATCH. We have always had good cobperation from the
Senator.

The CHAMZ. So far as the Senator from Arizona is concerned,
he has cooperated on those. I want to congratulate you.

Senator GRASSLEY. I would like to ask the Senator from Arizona, if
I come up with some language on section 2, if he would take a look
at it and give it some consideration?

Senator D.CoNcizN. Absolutely.
Senator HATCH. If that is acceptable, then we will wait for 5 days

before we print the report of the subcommittee in deference to those
who would like to file additional, supplemental, or minority views.
Then we will bring this up in the full committee, I presume, within
the next month.

The CHAIMAN. I would hope that it can get up within the next
month. As I said, there are some other bills ahead of it. But I assure
you there will be no delay on the part of the chairman on any of this
legislation.

Senator HATCY. With that, we will adjourn the subcommittee, hav-
ing approved the longest extension of the Voting Rights Act in its
hitor.ab w[Wheeupon, at 4:21 p.m., the subcommittee was adjourned-]



EXECUTIVE SESSION CONSIDERING VOTING RIGHTS
ACT

TUESDAY, APRIL 27, 1982

- U.S. SENATE,
COMUrrrx ON THE JUDICIARY,

Washington, D.C.
The CIIAMU3AN. The committee will come to order.
We were scheduled to meet at 11 a.m. today,- as you know, to act on

this bill. There was objection filed to meeting while the Senate is in
session. Some Senator objected. That would have put it off from 9:45
until 11:45. The Senate has been tied up with the cloture vote and
motions and so forth until now. The time has now expired where we
cannot meet.

Tomorrow I am going to caJl a meeting an hour sooner. We meet at
10 o'clock tomorrow.

-_ Senator HATCH. Mr. Chairman, what time does the Senate come in
tomorrowI

The CIAIMJIMAN. I do not know. That has not been fixed.
Senator HATCH. I wonder if we can meet a little earlier so that

we can dispose of this matter tomorrow. This is an important matter.
I have differences with a number of people on this committee on

this issue. The subcommittee has documented those differences in an
extensive report which we think justifies the position that we have
taken against the so-called results test under section 2. 1 think
it is the single most important constitutional issue confronting the
Congress at this time. I think it has been given short shrift in the
House of Representatives and by almost everybody commenting on
the Voting Right Act amendments.

I personally believe that everybody concerned deserves to have this
matter acted upon no later than tomorrow. If it would please the
Senator, if we can get unanimous consent to meet, then I would hope
that we could complete consideration by that time. But, if we can-
not, maybe we should meet a little earlier sWwe- can get the statements
out of the way before any votes come.

I understand that by 10 o'clock every Senator can probably be here.
The CHAIRMAN. We will start an hour sooner.
Senator HATcH. I think we should because there will be a number

of statements on this matter.
The CHAIMAN. I understand that Senator East has therapy every

morning and cannot get here until 10.
Senator HATcH. I see.
The CHAmMAN. I am setting it as early as I could. I am going to see

thatthis bill is pushed. We have an obligation to do it. It may turn out
(18)
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that we may have to meet here earlier or later, maybe stay at night
and meet.

Senator HATCH. I would be willing to do that.
The CHAIRMAN. I think tomorrow we will meet at 10. We will try

that.
Senator HATCH. That will be fine, Mr. Chairman.
The CHAMMAN. I started to say it should not take too much time,

but it may; it may take considerable time.
Senator HATCH. I think we can dispose of it, if we can have possibly

2 hours.
The CHAIRMAN. The Senate does not meet tomorrow until 12 o'clock.

We can meet 2 hours after the Senate meets. If we meet at 10, that
would carry us over until then. I think we will make headway. We
are going to stay on it until we get action. We are obligated to do it.

Is there any other suggestion from anybody else? Senator Heflin,
do you have any?

Senator HEFLIN. I would suggest that effort be made to get permis-
sion on the floor to meet even during the time that the Senate is
debating some other matter. One of the Senators must have filed an
objection today but again he may not file it tomorrow. I think it would
be helpful in orAer to ispose of it.

The CHAIRMAN. We will try to get permission to meet while the
Senati-is in session.

Senator HATCH. I am willing to support the chairman in obtaining
that permission. I would be happy to go to the floor and ask for it
personally.

The CHAIRMAN. The Senate is in recess now until 2 o'clock. At 2
o'clock I will get the majority leader to propound that request, or I
will do it myself.

Senator HATCH. That will be fine.
The CHAIRMAN. We will meet tomorrow at 10 o'clock. The meeting

stands in recess.
[Whereupon, at 12:14 p.m., the committee stood in recess, to

reconvene at 10 a.m. the following day.]



EXECUTIVE SESSION CONSIDERING VOTING RIGHTS
ACT

WEDNESDAY, APRIL 28, 1982

U.S. SENATE,
Co3131EE ON THE JUDICIARY,

Washington, D.C.

The CHAIRMAN. The next item on the agenda is S. 1992, to amend
the Voting Rights Act of 1965 to extend the effect of certain provi-
sions, and for other purposes. Senator Hatch is chairman of the Con-
stitution Subcommittee, which considered these matters. Senator
Hatch, are you ready to make a report?

Senator HATCH. I am prepared, Mr. Chairman.
The CHAIRMAN. I will acknowledge you at this time then.
Senator HATCH; -I will be happy to yield to Senator Dole for a

question.
Senator DOLE. Mr. Chairman, it is important that Senator Laxalt

and I attend another meeting at 11:15. I do not know how long Senator
Hatch may want to discuss this very important matter. There are
amendments that some of us have to offer. I wonder if we might be
protected at least in that timeframe from 11:15 maybe to 11:30 or
longer. Can we have some assurance?

The CHAIRMAN. I think so. We are not going to have a delay on this
bill. I had a very prominent civil rights leader call me this morning.
He is anxious for some agreement to be reached on something. He
suggested that we not vote today, give him time to work a little. So,
I think we can get the statements from everybody today and hear from
everyone. We might delay any voting until tomorrow. It will not take
long once we start voting, I do not think, on the amendments that will
be coming up.

Senator HATCH. Mr. Chairman, I might add that I a~as interested
in resolving this matter satisfactorily as anybody. So, I think the re-
quest of Senator Dole is certainly in order. We will certainly work
with anybody to try and resolve this problem.

The CHAIRMAN. If there is no objection, we will not have any votes
today. That will give you an opportunity to meet with the President
on his budget. We will have statements today and discussion and get
ready then possibly by tomorrow to go into the voting.

Senator DOLE. That would be very helpful. I havebeen discussing
certain provisions with Senator Heftin and others on the committee.
There may be some agreement among some of the Senators on the
committee. So, we just want to be there when we get to that point.

The CHAUMAN. All right. Senator Hatch, you have the floor.
(15)
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Senator HATCH. Thank you, Mr. Chairman. I apologize to my col-
leagues on the committee because I do lia,'e a rather lengthy state-
ment. But I think this is a very important issue. I think that the
statement needs to be made. With those apologies, let me make it.

The CHAIRMAN. I wanted to make an opening statement first. If
anybody else has an opening statement, we can give him a chance to
do it.

Senator HATCH. I would rather go ahead with this statement first,
and then I will have it over.

The CHAIRMAN. I have acknowledged you.
Senator KENNEDY. M r. Chairman, as a point of inquiry on the point

that Senator Dole raised, does this suggest that the Senator was going
to be recognized first afterward for the first amendment? Are you mak-
ing that request?

Senator DOLE. I did not make that request. I just wanted to be cer-
tain that there would not be votes taken while we were necessarily ab-
sent because I will have an amendment to offer.

The CIAIRMAN. This is a very important matter. We do not want any
delay; yet, we do not want to unduly rush it. There is a lot of interest
in this matter on both sides.

Today the committee will begin consideration of the Voting Rights
Extension bill of 1982, S. 1992. As we all know, the issues that we are
about to discuss involve one of the most fundamental rights possessed
by a citizen of this Nation, the ri ht to vote. There is complete agree-
ment, I am sure, that this right is t ie very wellspring of our democratic
process.

I want to thank Senator Hatch for conducting the fine series of hear-
ings that his subcommittee held on this matter during the latter part of
January and throughout the month of February. I believe that the
record that was established is balanced and fair, and the advocates of
each position had ample opportunity to present their views. Through
his exemplary chairmanship, Senator Hatch insured that each impor-
tant point was adequately aired, and I think the members of the com-
mittee owe the Senator from Utah a debt of thanks for the manner in
which he directed the inquiry of the subcommittee.

Now is the time for the full committee to examine the issue. I am cer-
tain that there are strong convictions held by every member with re-
gard to one question or another. It is my intention that every Senator
who wishes should have a sufficient opportunity to state his position
and that them should be a complete discussion. I am certain that each
member of this committee will respect this approach and that our de-
bate will proceed in an orderly fashion.

I now acknowledge the chairman of the subcommittee that handled
this bill, Senator Hatch.

Senator HATCH. Thank you, Mr. Chairman. Once in a great while
this body considers legislation that must be looked upon as a watershed
with respect to the direction in which this Nation is going to go. One
of these occurred in 1965 in which this Nation committed itself to the
goal of insuring that no citizen, whatever his or her race or color, would
bedenied the opportunity to participate in the electoral process. As
there are to all great objectives, there was a cost involved, a cost relat-
ing to the transformation of traditional values of federalism itself. Un-
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der the 1965 act, sovereign States would be required to secure the ap-
proval of the Federal Government prior to enacting changes in their
voting laws and procedures, an obligation that many at the time viewed
as inconsistent with the respective roles of the State and National
Governments.

Despite these costs, the Voting Rights Act of 1965 was necessary
and is necessary legislation. It was necessary in order to overcome a
clear and indisputable history of discrimination in various parts of the
country that had worked to deny individuals their constitutional rights
not to be denied suffrage on the basis of race or color. It was an extraor-
dinary piece of legislation, but it was necessary to secure the most basic,
fundamental right of all rights in a free and democratic society, the
right to vote for the candidate of one's choice.

Mr. Chairman, today the Judiciary Committee again considers leg-
islation that, in my view, is a watershed and is likely to define in an
important manner what this Nation is all about. Again, the legislation
to be considered is described as voting rights legislation. This time,
however, the objectives are different, vastly different. Instead of lead-
ing ultimately to the nonconsideration of race in the electoral process
as was the objective of the original Voting Rights Act, the present leg-
islation would make the consideration of race the overriding considera-
tion in decisions in this area. Instead of directing its protections toward
the individual as did the original act, and as does the Constitution,
the present legislation would make racial groups the focus of protec-
tion. Instead of reinforcing in the law the great constitutional princi-
ple of equal protection, the present legislation would substitute a
totally alien principle of equal results and equal outcome.

Mr: Chairman. in short, the debate on the new version of the Voting
Rights Act will focus upon one of the most important public policy
issues ever to be considered by this body. I do not believe that my col-
league in the House from Illinois, Mr. Hyde, is far from the mark
when he describes this as a measure with "consequences as potentially
far-reaching as any legislation ever enacted." This is legislation with
both profound constitutional implications and profound practical con-
sequences. In summary, the issue is how this Nation is going to define
"civil rights" and "discrimination."

Both in popular parlance and within judicial forums, the concept
of racial discrimination has always implied the maltreatment or dis-
parate treatment of individuals because of race or skin color. As the
15th amendment to the Constitution states:

The right of citizens of the United States to vote shall not be denied or abridged
by the United States or by any State on account of race, color, or previous condi-
tion of servitude.

In other words, discrimination has been viewed as a process by
which wrongful decisions were made, decisions reached at least in part
because of the race or skin color of an individual.

This conception of discrimination has always been reflected in the
constitutional decisions of the judicial branch of our Nation. In inter-
preting the equal protection clause of the 14th amendment, for exam-
ple, the Supreme ourt has observed:

A law neutral on its face and Serving ends. otherwise within the power of
government to pursue is not invalid under the Equal Protection Clause simply
because it may affect a greater proportion of one race than of another.
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In other words, as the court subsequently observed:
Proof of racially discriminatory intent or purpose is required to show a viola-

tion of the Equal Protection Clause. Official action will not be held unconstitu-
tional solely because it results in racially disproportionate impact.

No decision of the Supreme Court has ever interpreted the 13th,
14th, or 15th amendments to the Constitution, the Reconstruction
Amendments, to require anything other than proof of intentional or
purposeful discrimination in order to establish a violation.Proof of discriminatory intent or purpose is the essence of any civil
rights violation for the simple reason that there has never been an ob-
ligation upon either public or private entities to conduct their affairs
in a manner designed to insure racial balance or proportional repre-
sentation by minorities in employment, housing, education, voting,
and the like. Rather, the traditional and entirely proper obligation un-
der civil rights law has been to conduct such affairs in a manner that
does not involve disparate treatment of individuals because of race or
skin color. And: the important words are because of and race or skin
color.

What is being proposed in the present Voting Rights Act or the
House Voting Rights Act debate is that Congress amend the Voting
Rights Act and alter this traditional intent standard. In its place
would be substituted a new results standard. Rather than focusing upon
the process of discrimination, the new standard would focus upon elec-
toral results or outcome. With all due respect to my friend and dis-
tinguished colleague from Kansas, .Senator Dole, this would be the
case whether or not this committee adopted the unamended House re-
sults test or the one version I have seen that he had put forth. In many
respects I fear that the so-called Dole compromise would establish an
even more rapid and all-encompassing results test than the House bill.
But I understand that that is in a state of flux now. I hope that the
final compromise may be one that I can support. Either of the pro-
posed amendments to the present act would effect a landmark trans-
formation in the principal goals and objectives of the Voting Rights
Act.

It should be understood at the outset that proponents of the results
test are no longer even talking about discrimination; they are P imply
talking about disparate impact. These concepts have little to do with
one another. Rather than simply focusing upon those public actions
that obstructed or interfered with the access of minorities to the regis-
tration and voting processes, the proposed results test would focus
upon whether or not minorities were successful in being elected to of-
fice. As Representative Garcia, a proponent, observed. during the House
debate, "The proof of discrimination under the amended section 2 is
the number of people who get elected."

Discrimination would be identified on the basis of whether minori-
ties were proportionately represented, to their population, on elected
legislative bodies rather than upon the traditional question of whether
minorities had been denied access to registration and the ballot because
of race or skin color.

Despite objections to the description of the results test as one fo-
cused upon proportional representation for minorities, there is no
other logical means to the test. To speak of "discriminatory results"
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is to speak purely and simply of racial balance and racial quotas.
The premises of the results test is that any disparity between minority
population and minority representation evidences discrimination. As
the Supreane Court observed in the 1980 decision of City of Mobile v.
Bolden:

The theory of the dissenting opinion-proposing a results test-appears to be
that every political group or at least every such group that is in the minority
has a Federal constitutional right to elect candidates in proportion to its
numbers. The Equal Protection Clause does not require proportional -representa-
tion as an imperative of political organization.

In Mobile, the court summarily rejected the notion that the results
test was not directed toward proportional representation. The court
observed:

The dissenting opinion seeks to disclaim the proportional representation de-
scription of its theory by suggesting that a claim of vote dilution may require, in
addition to proof of electoral defeat, some evidence of historical and social factors
indicating that the group in question is without political Influence. Putting to
the side the evident fact that these gauzy sociological considerations have no
constitutional basis, it remains far from certain that they could, in any principled
manner, exclude the claims of any political group that happens for whatever rea-
son to elect fewer of its candidates than arithmetic indicates it might. The limits
are bound to prove illusory.

It is not simply the Supreme Court that has affixed the label of
proportional representation to the proposed results test. Consider a
few other observations. The House report itself on this measure
states:

The fact that members of a racial or language minority group have not been
elected in numbers equal to the group's proportion of the population would be
highly relevant under the proposed amendment.

The Attorney General of the United States has testified:
Under the new test, any voting law or procedure In the country which pro-

duces election results that fall to mirror the population's make-up In a partic-
ular community would be vulnerable to legal challenge. If carried to its logical
conclusion, proportional representation or quotas would be the end result.

The former Attorney General of the United States, Griffin Bell, has
written:

To overrule the Mobile decision by statute would be an extremely dangerous
course of action under our form of government.

The Assistant Attorney General for Civil Rights has testified:
A very real prospect Is that this amendment could well lead us to the use of

quotas in the electoral process. We 4re deeply concerned that this language will te
construed to require government units to present compelling justification for any
voting system which does not lead to proportional representation.

The distinguished constitutional law professor, William Van Al-
tyne, has written:
The proposed amendment must invariably operate to create racially defined

wards throughout much of the nation and to compel the worst tendencies toward
race-based allegiances and divisions.

Joseph Bishop of the Yale Law School has written:
It seems to me that the intent of the amendment is to ensure that blacks or

members of other minority groups are ensured proportional representation. If, for
example, blacks are 20 percent of a State, Hispanics 15 percent, and Indians 2 per-
cent, then at least 20 percent of the members of the legislature must be black, 15
percent Hispanic, and 2 percent Indian.
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Henry Abraham, chairman of the Department of Government at the
University of Virginia. recently testified:'

only those who live in a dream world can fail to perceive the basic thrust and
purpose and inevitable result of the new section 2-; It is to establish a pattern of
proportional representation, now based upon race, perhaps at a later time upon
gender or religion oc nationality.

John Bunzel of the Hoover Institution, former president in the Uni-
versity of California system, has testified:

Equal access does not mean equal results. Under the amendment, proportional
results have become the test of discrimination.

Mr. Chairman. I can go on and on with constitutional scholars, politi-
cal scientists, litigators, and the media who have quickly and correctly
identified the proposed results test for what it is: an entirely and genu-
inely radical effort to substitute for the notion of equal opportunity in
the electoral process the notion of equal outcome. I use the entirely over-
worked term radical as precisely as I can in this respect. Even the
Washington Post, which has carried on a ceaseless campaign for the
House bill in both its editorial and news pages, remarked-after the
Supreme Court's decision in Mobile:

The logical terminal point of those challenges to Mobile is that election districts
must be drawn to give proportional representation to minorities.

Apart from the fact that the results test imports into the Voting
Rights Act a theory of discrimination that is inconsistent with the
traditional understanding of discrimination, the public policy impact
of the new test would be far reaching, perhaps as far reaching as any
legislation ever passed by this body. Under the results test-and I em-
phasize again that this would be true under either the House version
or the marginally altered Dole version which I have seen-Federal
courts would be obliged to dismantle countless systems of State and
local government that are not designed to achieve proportional repre-
sentation. This is precisely what the plaintiffs attempted to secure in
the Mobile case and, in fact, were successful in achieving in the lower
Federal courts. Despite the fact that there was no proof of discrimina-
tory purpose in the establishment of the at-large electoral system in
Mobile and despite the fact that there were clear and legitimate non-
discriminatory purposes to such a system, the lower court in Mobile
ordered a total revampment of the city's municipal system because it
had not achieved proportional representation.

Let there be no mistake about it in this room. The at-large system
of government is the principal immediate target of proponents of the
results test. Despite. repeated challenges to the propriety of at-large
systems, the Supreme Court has consistently rejected the notion that
the at-large system is inherently discriminatory toward minorities.
The court in Mobile further observed that literally thousands of mu-
nicipalities throughout the Nation, approximately two-thirds of the
18,000 in the country, have adopted an at-large system.

To establish a results test in section 2 would be to place at-largosys-
tems in constitutional jeopardy throughout the Nation. particularly if
jurisdictions with such electoral systems contained significant numbers
of minorities and lacked proportional representation on their elected
representative councils or commissions. As observed in the subcommit-
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tee report and by the Assistant Attorney General for Civil Rights in
his testimony, a few of the most venerable cities under the results test
which would be affected if the House bill is enacted would include
Anchorage, Alaska; Baltimore. Md.; Birmingham, Ala.; Boston,
Mass.; Cincinnati, Ohio; Dover, Del.; Fort Lauderdale, Fla.; New
York City, N.Y. - Norfolk, Va.; Kansas City, Kans.; Pittsburgh, Pa.;
San Diego, Calif.; Savannah, Ga.; and Wilmington, Del. These are
only a few of the most obvious examples of vulnerable communities;
they represent only the tip of the iceberg.

Under the results test, each of the systems of self-government
adopted by these and other communities would be subject to judicial
scrutiny by the Federal courts. To the extent that electoral results
become the focus on discrimination analysis, and indeed define the
existence or nonexistence of discrimination, it is difficult to conceive
how proportional representation by race can avoid being established
in the law as the standard for identifying discrimination and, equally
important, as the standard for ascertaining the effectiveness of judicial
civil rights remedies.

Nor is it only the at-large electoral system which is the object of the
results test. In addition, the change in section 2 will preclude any
meaningful annexation by municipalities-for whatever reason, cer-
tainly valid reasons included-Government consolidations, county con-
solidations, -or other similar reorganizations in areas having minority
populations.

Second, it will place in doubt State laws governing qualifications
and educational requirements for public office. Third, it will dramati-
cally affect State laws establishing congressional districts. State legis-
lative districts, and local governing body apportionment or redistrict-
ing schemes. Fourth, it will place in serious doubt countless provisions
in election codes throughout the Nation. Such common and well-estab-
lished practices as anti-single-shot voting requirements, majority vote
requirements, cancellation of registration for failure to vote, residency
requirements, special requirements for independent or third-party
candidacies, numbered electoral posts, and staggered electoral terms
are also explicit targets of the results test.

Quite apart from the notion of proportional representation, the
more r think about it the more convinced I become that the most funda-
mental distinction between the intent standard and the results standard
involves an even greater issue. The real issue is whether or not we are
going to define civil rights in this country by a clear, determinable
standard, through the rule of law as it were,'or by a standard that
literally no one can articulate. In describing discrimination under the
results test, Benjamin Hooks, for example, president of the NAACP,
testified:

Like the Supreme Court Sustice said about pornography, I may not be able
to define it but I know it when I see it

In the final analysis, that is precisely what discrimination boils down
to under the results test because there is no ultimate standard for
identifying discrimination, short of proportional representation.

Under the intent test, judges or juries evaluate the totalit of cir-
cumstances on the basis of whether or not such circumstances raise an
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inference of intent to discriminate. In other words, once they have
before them the entire array of relevant evidence relating to an
alleged discriminatory action, the ultimate or threshold question is,
"Does this evidence vAd up to an inference of intent to discriminate I?

Under the results test however, there is no comparable question.
Once the evidence is before the court, whether it be the totality of
circumstances or any other defined class of evidence, there is no logical
threshold question by which the court can assess and evaluate the evi-
dence short-of propoltional representation. As Professor Blumstein of
the Vanderbilt Law School has testified:

The thing you must do undrr the intent standard is to draw a bottom line.
Basically, is the rationale ultimately a sham or a pretext or is it a legitimate
neutral rationale. That Is under the intent standard and that is a fact-finding
decison in the Judge or the Jury. Under the results standard It seems to me that
you do not have to draw the bottom line. You just have to aggregate out a series
of factors and the problem is, once you have aggregated out those factors, what
do you have? You know it is the old thing we do in law school: you balance and
you balance but ultimately how do you balance? What Is the core value?

There is no core value under the results test except for the value of
equal electoral results for defined minority groups or proportional
representation.

he implications of this are not merely academic. In the absence of
such standards, the results test affords virtually no guidance whatso-
ever to communities in evaluating the legality and constitutionality of
their government arrangements; that is, if they lack proportional
representation. And it affords no guidance to courts in deciding
section 2 suits if there is a lack-of proportional representation. By
undermining a fixed rule of law and substituting a new rule of "you
know discrimination when you see it," the results test would, in the
words of the Supreme Court in Mobile: "Discard these fixed principles
in favor of a judicial inventiveness that would go far toward making
this court a superlegislature."

In addition to pointing out what I believe are the shortcomings of
the results test, I would like to defend the continued use of the intent
standard as the means for identifying discrimination. Controversy
concerning the standard and the Mobile case stems from three basic
contentions. First, it is argued that the Mobile decision is contrary to
the original intent of Congress. Second, it is argued that the decision
was contrary to prior li w. Third, it is argued that it poses a test for
identifying discrimination which is impossible to satisfy. Let me
respond to these in turn.

First, as to the matter of original congressional intent, proponents
of the results test argue that a results or effects standard was the orig-
inal object of Congress in section 2 and that this object was misin-
terpreted by the court in Mobile. To this I would simply respond that
Congress chose explicitly to use the effects test in-sections 4 and 5 of the
act in highly unusual and limited circumstances. The fact that such
language wag.omitted from section 2 is Conspicuous and telling. If
Congress had intended to use a results or effects test in section 2, they
had already demonstrated that they were quite capable of drafting
such a provision. Congress chose pointedly not to do this. Proponents
of the results test have also frequently taken out of context a single,
ambiguous remark by former Attorney General Katzenbach on the'
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subject, the only source that is even ambiguous on this matter in sev-
eral thousand pages of testimony on the Voting Rights Act in 1965.

Second, results proponents argue that Mobil effected a major shift
in the law and that all that they wish to do is restore the pre-1980 law
in this area. With all due respect, this is utter and, I might say, arrant
nonsense. Section 2, as well as the 14th and 15th amendments, have
never required anything less than intentional or purposeful discrim-
ination, either before, during, or after Mobile. There is no Supreme
Court case that anyone can point to to justify this argument. As the
court again observed in Mobile:

None of the court's Fifteenth Amendment decisions has questioned the neces-
Pity of showing purposeful discrimination in order to show a Fifteenth Amend-
ment violation.

It is interesting that proponents of the results test place such great
reliance upon a single Supreme Court decison, White v. Rege8ter, to
argue for the proposition that. the pre-Mobile standard was something
other than intent. Apart from the fact that ]Vhite was neither a sec-
tion 2 case nor a 15th amendment case, there can be little doubt that
it, too, required proof of discriminatory purpose. This was not only
the judgment of the Supreme Court in Mobile but it was also the
judgment of several of the dissenters in Mobile. Included among these
was Justice White, who wrote the White v. Rege8ter decision.While
he disagreed with the court as to whether or not a discriminatory pur-
pose had been evidenced in the city of Mobile, he did not disagree
that discriminatory purpose was the correct standard.

The only reason that the court has not been explicit in every case as
to the intent requirement was simply because, until the growth of
affirmative action concepts of civil rights in the 1960's and 1970's, no
one in their furthest imagination believed that discrimination could
possibly mean anything other than wrongful treatment of an individ-
ual because of race or color. It has only been with the development of
affirmative action that anyone has relied upon statistical and results-
oriented evidence to conclusively satisfy constitutional and statutory
civil rights violations.

Finally, results proponents argue that the intent standard is im-
possible to satisfy. All that I can say to that is that, however impos-
sible it may be, it has been satisfied in at least four major circuit court
decisions since the Mobile decision. Just 2 weeks ago this standard
was satisfied in two important decisions involving Alabama and
Arkansas. Now we are hearing instead that it is "too difficult" to satis-
fy. At least we have moved from impossible" to satisfy to "too diffi-
cult" to satisfy.

I would also note that the intent standard is satisfied every day of
the week in courtrooms across the country in criminal cases, in civil
cases, and in civil rights cases. It is a routine standard and one that
has routinely been satisfied. As Irving Younger, perhaps the foremost
authority on evidence in the country, testified.

Opposition to the intent test has been practical. To enact It, the argument goes,
is to make it difficult or even impossible to prove a violation. A practical objec-
tion, to be sure, but one which suggests to me that Its makers lack practical ex-
perience in the conduct of litigation. Spend a few hours in any criminal court in
the land. What Is the stuff on trial? Almost always, a question of intent. In
nearly all criminal litigation and in much civil litigation, a party must prove
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the other party's intent. So far as I know, except for the matter before this
subcommittee, there has been no serious contention that it Is an unduly difficult
or impos~dble thing to do.

As the Supreme Court has observed in Arlington Heights:
Determining whether Invidious discriminatory purpose was a motivating fac-

tor demands a sensitive inquiry into such circumstantial and direct evidence as
may be available.

In Wa8kington v. Davis, it also observed:
Necessarily an invidious discriminatory purpose may often be inferred from

the totality of the relevant facts, including the fact, if it Is true, that the law
bears more heavily on one race than another.

In short, there is absolutely no obligation under the intent test to
have to find a smoking gun, to have to read minds, or to have to as-
certain the motives of long-dead legislators. Each of these descrip-
tions of the intent test is totally misconceived.

Mr. Chairman, quite apart from the public policy aspects of the
results test, I have no doubt in my mind that the changes in section
2 are wholly unconstitutional for reasons described at some length
in the subcommittee report. Most significantly, however, what is
involved here is an attempt by Congress to overturn a constitutional
decision of the Supreme Court by simple statute. This is totally con-
trary to our structure of Government, in my view.

To set forth the basic facts as succinctly as 1 can: in Mobile and
earlier decisions, the U.S. Supreme Court has stated expressly that
the 15th amendment requires some demonstration of discriminatory
purpose. This is constitutionally obligatory. Under the authority of
the 15th amendment, Congress has enacted the Voting Rights Act.
Now it is attempting to go beyond the constitutional limits of the 15th
amendment and establish a standard more restrictive of State action
than the 15th amendment allows. To the extent that the Voting Rights
Act is predicated upon the 15th amendment and to the extent that the
15th amendment establishes a standard for violations, there is, in my
opinion, absolutely no authority within Congress to act contrary to
the Supreme Court of the United States.

I find it ironic that some of my colleagues are so worked up about
efforts to overturn certain Supreme Court decisions by statute; Roe v.
Wade comes quickly to mind. Apparently, however, there are excep-
tions to this rule when one disapproves of a high court decision. As
some on this Committee may know, I have been opposed to efforts
to overturn Roe by statute, despite my own views that Roe was a
tragically wrong decision. Although I have heard the present situa-
tion and the situation involved in the abortion controversy distin-
guished on the basis that one involves a "limitation" of rights and the
other involves an "expansion" of rights, I do not believe that this,
or any other distinction, holds water. Either Congress can define the
Constitution differently than the Supreme Court or it cannot; you
cannot have it both ways.

Mr. Chairman, as you well know, a large number of efforts have
been undertaken in the past few weeks to work out a compromise on
section 2. To date, these efforts have failed. While I have been deeply
involved in these-efforts and regret this fact, I do think that some
observers have mistakenly downplayed the enormity of the gap be-
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tween the results test and the intent test. The. difference is not one
of cosmetics. Rather, it is a profoundly critical difference, critical
in terms of philosophical understandings of civil ri ghts and critical
in terms of Federal-State relations, especially Federal court-State
relations.

Speaking only for myself, I would be pleased if a compromise can
be worked out, although I do believe that the straight 10-year exten-
sion of present law proposed by Senator Grassley and adopted by the
subcommittee represents a fair compromise in itself. I am not, how-
ever, as some of the compromises seem to be premised upon, merely
seeking to save face by being able to support a cosmetic results test
so that we can claim victory. ow we have looked for an honest com-
promise; but, in my view, as long as everything has got to be run by
the Leadership Conference for approval, we will probably not succeed
in doing this. I must have heard this refrain a dozen times within the
past several weeks.

Mr. Chairman, if the House amendments, or the Dole results amend-
ment as presently drafted, are adopted into the Voting Rights Act, the
question of race will intrude constantly into decisions relating to the
voting and electoral process. Racial gerrymandering and racial bloc
voting will become normal occurrences, given legal and constitutional
sanction and recognition by the Voting Rights Act. Increasing rather
than decreasing focus upon race and ethnicity will take place in the
course of otherwise routine voting and electoral decisions.

This would mark a sharp departure from the constitutional develop-
ment of this Nation since the Reconstruction and since the classic dis-
sent by the Elder Justice Harlan in Plessy v. Ferguson calling for a
colorblind Constitution. This would mark an equally sharp departure
from the notions of discrimination established as the law of our land
in Brwn v. Board of Education, the Civil Rights Act of 1964, and
indeed the Voting Rights Act itself.

I note with interest the remarks of the New York Times this
morning by my distinguished colleague from Maryland, Mr. Mathias,
in which he observes that the common interest on the part of propo-
nents of the intent standard is that we all want to create a "homog-
enous". Republican Party. With all due respect to my friend from
Maryland, assuming that he did say that, that again is utter nonsense.
Indeed, it is precisely the opposite reason that motivates many of us
on this side of the issue and certainly motivates me.

The flaw in the arguments of proponents of the results test is that
they confuse the concept of minority representation with minority in-
fluence. While they profess to be concerned about maximizing the
number of black individuals or Hispanic individuals or Aleutian in-
dividuals on a city council or a county commission or a schoolboard,
they totally fail to fiecognize, in my view, that this may be entirely
inconsistent with the idea of maximizing black or Hispanic or Aleutian
influence on these representative bodies.
.The proportional representation premise on the part of my col-
leagues on the other side of this issue implies, of course, the creation

district or ward systems of government throughout the country in
place of at-large systems as well as other basic ch anges in municipal
and State government structures. In a community with a 20 percent
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minority population and 10 city council seats, this, it is presumed, will
be far more likely.to insure two minority representatives than would
an at-large structure. That may well be true, although I am far more
reluctant than results proponents to assume that minorities will in-
evitably elect minorities to represent their political interests. I reject
the idea that only blacks can represent blacks or that only whites can
represent whites. In any event, the logical outcome of any ward or
district system designed to insure proportional racial representation
for minorities is that such minorities will, in effect, be clustered into
what amounts to political ghettos. We will have two districts in this
community with heavy concentrations of minority voters and may well
elect two minority individuals to the representative body.

On the other hand, unlike at-large systems, in which all 10 council-
men would have to be responsive to a large degree to minority interests,
under the system designed to promote proportional representation
there would be eight councilmen who would not have to pay one iota
of attention to minority interests. Potentially successful efforts at
coalition building across racial lines would likely be blunted as racial
lines were reenforced and emphasized by the -proportional representa-
tion system.

The requirement of what, in effect, amounted to a quota system of
representation would tend strongly to isolate and stigmatize minorities
by departmentalizing-the electorate into black districts and white
districts and Hispanic districts and Aleutian districts. Minority mem--
bers might well have more members of their race or ethnic group sitting
on a city council, but their opportunities for exercising influence on
the political system outside their districts might well e influenced.

I look at the House of Representatives, for example, and note that
there is an 18-member Black Caucus. I did just a bit of research on this
matter and noted that on the average each of the districts represented
by these 18 members contains a minority population in excess of 80
percent. Now, if I were a member of the caucus, I might well be
delighted with this state of affairs. I would love to have a district
that was nearly totally homogenous in this respect. On the other hand,
I question seriously whether minority influence as opposed to minority
representation is maximized by this state of affairs. Might not, for
example, the minority community in Detroit be better represented
in Washington or Lansing if there were three minority districts of
30 percent each rather than a single 90 percent minority district?
Might they not be better represented if they had fewer representatives
who were black or Hispanic or Aleutian? I do not know. In this re-
spect, I must strongly agree with Susan MeManus, who testified that
the results test:

Would place a premium on Identifying racially homogenous precincts and
using those as the test. It seems to me that the inference is that racial polariza-
tion or having people in racially segregated precincts is the ideal. 1 ind that
very hard to accept as a citizen.

Professor McManus goes on to describe some real-world political,
negotiations with which she was involved in Texas:

One faction of blacks led by several. State representatives, the three black
Houston city council-members arguing for spreading influence among three com-
missioners rather than having a single black figurehead commissioner. State
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Representative Craig Washington pointed out that three votes are needed to
accomplish anything substantive. As long as we have 25 percent of the vote in any
one district, we tre going to be the.ialance of power. For that reason it is better
for the blnck community to have voting impact on all three commissioners than to
be lumped together In one precinct and elect a black to sit at the table and watch
the papers fly up and down. Packing all the blacks in one district is not in the best
long-term interest of the community.

In my opinion, Senator Mathias is absolutely wrong in his suggestion
that opponents of the results test oppose it because of their interest in a-
homogenous Republican Party. While my own primary interest in this
area has nothing to do with partisanship one way or the other and is
rimarily related to constitutional concerns, I would suggest that, if a
omogenous Republican Party was my objective, I would be delighted

with the results test. I would be delighted with the opportunity, if I had
this kind of a reasoning, to have tidy little districts in which all the
minorities were placed. I would be delighted to have them in tidy little
districts but many more of them in which nonminorities were also
placed. I would be delighted to concede to minorities x or y number of
seats and be able to concentrate the attentions of my party solely upol
the rest of the seats, if I had this mentality. I would be delighted that
I would not have to start my calculations in each district with consid-
eration of what could be done to maximize support from or minimize
opposition from the minority community.

I think that is abominable. Nevertheless, I think those who really
want to minimize minority influence in this country would be delighted
with the results test. In other words, if one's interest were a homogenous
party of any sort, I can think of no better way to achieve that by remov-
ing ,vhat is today a predominately Democratic voting group outside the
boundarie-, of 80 to 90 percent of the districts in the country and con-
ceding them a measure of proportional representation.

Senator BIDEN. Will the Senator yield just for 1 second?
Senator HATCH. Yes.
Senator BIDE.N. I am not suggesting he not finish his statement, but

can you give us an idea roughly how much longer the statement would
be?

Senator HATcH. I think I will probably be through in about 10
minutes.

Senator BiDEx. Fine. Thank you very much.
Senator HATCM. Again I apologize for taking this long, but I think

it is important and, of course, am prepared to accord you the same.
Senator BIDEN. I agree.
Senator I-ATCH. I would be delighted, if I had that mindset, with the

rule of the Justice Department developed in recent years that a district
i requires at least a 65-percent minority population in order to be classi-
fied as one "likely to elect a minority representative." With that kind of
a mindset, I would be delighted not to have to start each and every con-
gressional or State legislative or city council race 10 to 15 percent be-
hind because of the presence of a minority group disproportionately
attracted to my partisan opposition.

However, none of that is my interest nor, as far as I know, the
interest of anyone else opposing the Senator from Maryland on this
issue. I simply do not accept the premise of the Senate or that of the
civil rights leadership in this country today that the interests of

93-706 0 - 83 - 3
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minorities are best served when narrow racial concerns are given
predominant focus in the electoral process.

I believe, instead, that it is in tile best interests of minorities, all
minorities, that racial and ethnic concerns be subsumed within a far
larger political context in which race does not define political inter-
est, in which the two are not congruent. As Professor Edward Ehler of
the National Humanities Center has testified:

Transforming the Voting Rights Act into a N ehicle of proportional representa-
tion through the results test will go far toward precluding the possibility of ever
creating a common ground or common interest that transcends racial class con-
siderations. How could the idea of racially iuentitlable wards or districts ever be
looked upon as a civil rights objective? Has .the civil rights movement evolved
so greatly over the past decade that all hopes and ambitions of ever achieving a
color-blind society have been discarded? Does anyone hold the slightest belief
that results or effects analysis will do anything other than intensify Culor con-
sciousness? How could the idea of a ten-year extension of the Voting Rights Act
adopted by the subcommittee ever be viewed as anything other than the highest
affirmation of civil rights? It was considered such only a year ago. It was only a
year ago that Vernon Jordan of the Urban League said of the act that if it ain't
broke, don't fix it. It was only a year ago that Benjamin Hooks of the NAACP
testified in the House: We support the extension of the Voting Rights Act as it is
now written. The Voting Rights Act is the single most effective legislation
drafted in the last two decades. I have not seen any changes that were anything
but changes for changes' sake. It would be best to extend it in its present form.

I understand that political positions change and evolve over time,
but I simply do not accept as credible that thep osition unanimously
endorsed by the civil rights community less than a year ago now
reflects an anti-civil-rights position. That is not the intent of anyone
that I know who opposes the House mea.ure.

The Voting Rights Act has proven the most successful civil rights
statute in the history of the Nation because it has reflected the over-
whelming consensus in this Nation that the most fundamental civil
right of all citizens, the right to vote, must be preserved at whatever
cost and through whatever commitment required of the Federal Gov-
ernment. Proponents of the House measure would jeopardize this con-
sensus by effecting a radical transformation of the Voting Rights Act
from one designed to promote equal access to registration and the
ballot box into one designed to insure equality of outcome and equality
of results. It is not a subtle transformation. Rather, it is one that
would result in a total retreat froin the original objective of the Vot-
ing Rights Act, that considerations of race and ethnicity would some-
day be irrelevant in the voting process. Under the House-proposed
amendments, there would be nothing more important.

I strongly urge the retention by this committee of the present voting
rights law and the rejection of the House amendments, including what
I understand to be the present Dole results test.

The CHAIRMAN. Senator DeConcini. I believe you are the ranking
member on the Constitution Subcommittee.

I was going to take up these resolutions, but I am wondering if we
have a quorum. I do not believe we have 10 rights at the moment.
Senator DeConciniI

Senator DECOWCINL Thank you, Mr. Chairman. I will be brief.
I respect immensely the chairman of the Constitution Subcommittee.

Indeed, I know how sincere he is and the efforts he has put forth and
the diligence he has demonstrated in studying this matter. Although
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Chairman Hatch and I differ on some of the central issues, I certainly
commend him for offering a full and fair opportunity for all interested
parties to express their views as well as for subjecting this important
bill to the intense scrutiny that it has come under. I believe the bill
withstood scrutiny well. During the course of the subconunittee hear-
ings, S. 1992 picked up several additional cosponsors. Nevertheless,
Chairman Hatch and others highlighted many reasonable concerns
about the effects that this bill would have on States and local govern-
ments.

While I have never believed that the effects which Chairman Hatch
has warned of, such as racial proportional representation requirements
and per se invalidation of at-large elections, would come to pass under
S. 1992-and, in my opinion, you can read the testimony delivered in
a way that would demonstrate that it would not-I have believed that
it might be helpful to make the language of the bill even clearer so
that there would be no doubt as to the fact that the standard established
by the results test of S. 1992 is the same as the vote dilution sstandard
under such cases as Vhite v. Regeter, Whitcomb v. Ohavi8, and sub-
sequent lower court decisions.

Iam therefore pleased that the Senator from Kansas, Senator Dole,
has worked with a number of us to put together another amendment
presenting language for a results test in S. 1992 that affirmatively
states that the test for a violation would be whether minority members
have less opportunity than other members of the electorate to partic-
ipate in the political process.

I believe that this language, plus assurances that proportional repre-
sentation by race would neither be required of a jurisdiction when
judging a violation nor imposed upon a jurisdiction when remedying
a violation, answers effectively the concerns expressed during the sub-
committee hearings. We said then that White v. Regester was our
standard in S. 1992. We have drawn language from that case and
placed it in the statute in order to establish that standard beyond the
shadow of a doubt.

Mr. Chairman, I believe that this bill as amended by the language
to be offered by Senator Dole will be the appropriate measure to assure
every citizen of a full and complete opportunity to participate in the
political process. As the Supreme Court noted almost a century ago,
"the political franchise of voting is a fundamental political right,"
causing preservation of all rights. It is one of the core principles of
government in America that all citizens have a fair chance to join in
determining our national policy and goals. Today's effort and the
effort of subsequent days to extend and strengthen the Voting Rights
Act of 1965 symbolizes our national rededication to this principle.
Thank you, Mr. Chairman.

The CHAMBrAN. The Senator from Massachusetts, Senator Kennedy.
Senator KENEDY. Mr. Chairman, first of all, I want to express my

appreciation to the chairman of the subcommittee, Senator Hatch. I
was not a member of that committee, but I did attend a good many of
the meetings. I was accorded all the privileges of a member of the com-
mittee. I am grateful to Senator Hatch and the other members of the
committee for that courtesy.

I want at the outset to note your commitment, Mr. Chairman, in
moving this bill through the committee without delay. The commit-
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meant that you gave us several weeks ago when we were taking action
on the contributions bill was that we would start on the markup of the
bill today or, rather, yesterday and that we would continue on it to-
morrow and Friday and so forth until we are done. I appreciate that
commitment. I am sure my colleagues do.

We all know that this is not all ordinary bill. The judiciary docket
does have other legislation pending; but, if necessary, we can work
this week and finish the bill before tile next scheduled markup. In fact,
it should not take more than a few days to complete our work. We
know that tile budget matters are coming to the floor soon. They and
other must legislation will take us well into the summer. We know it is
imperative titat we process this vital measure before the distorting
triphammer pressure of an August 6 deadline is hanging over our
heads.

I think we all know that the budget resolution is due on May 15.
Then we are going to have the debt ceiling debate probably sometime
in the latter par& of May. So, we are going to have a very full schedule.

We anticipate some debate on the floor. We must move this bill to
the full Senate, hopefully, by the end of this month in order to have
it considered by our colleagues in an orderly and unpressure fashion.

So, I thank the Chair for all of his efforts to see that this is
accomplished.

We need not belabor the importance of our work today and in the
days ahead. Our task is no less than the responsibility to insure that
the hard-won progress of the past is preserved and that the effort to
achieve full election participation for all Americans in our democracy
can continue effectively in the future.

The Voting Rights Act has rightly been hailed as the most impor-
tant civil rights law of this century. We all know the impressive statis-
tics of the gains made under the act. The hearings held both in our
committee and in the House last year indicate the danger of losing the
act's crucial safeguards when many of those gains are still fragile, and
there is still much left undone before we have true equality o oppor-
tunity to vote and have one's vote count fully, for all of our citizens.

Twice before, the act has been endangered, and, twice before, Con-
gress has come to its rescue on a bipartisan basis.

In the debate we will hear some of the arguments-and we have
heard a number of them this morning-that Congress has already
heard and rejected in past renewals. We will hear about the progress
we have made. But I think there is a broad consensus now both in this
city and across the land that the act, including section 5 preclearance,
needs to be extended. The record again has been made that there are
still too many problems, too many continued efforts to thwart full
voting rights, and too many dangers, to eliminate those safeguards.

It is also clear that we must extend the bilingual election provisions
to insure that Americans not be denied their right to vote because of
language difficulty with the ballot.

Much of the debate in the committee's hearings has dealt with sec-
tion 2 of the act. The chairman of that committee has commented ex-
tensively about that provision today. The House bill, which was
passed overwhelmingly and which Senator Mathias and I have intro-
duced, now has 65 cosponsors. It contained a clarification of the lan-
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guage in section 2 in order to resolve the confusion caused by the welter
of Supreme Court opinions in the Mobile case.

We will be discussing section 2 in detail during the markup, but I
think we should not lose sight of the forest for tie trees. The funda-
mental issue is one of fairness. We are at a crossroads in setting the
course- for the elimination of remaining election discrimination. We
can take the path in the House bill and adopt the results test. That
would permit minorities to challenge practices which shut them out
of a fair chance to participate in the electoral process. Or we can take
the path suggested by some and require proof of intent. That road
takes us down the path of name calling, identifying public officials or
whole communities as racist. It is divisi-ve but, more important, it
will not provide an effective tool to challenge discrimination in many
cases because it is too hard to prove or because defendants can come
up with some alternative explanation.

I believe that the overriding principle is simple and obvious. We are
talking about the most fundamental right, which is the basis of all
others in a democracy. If a minority citizen is denied equal opportu-
nity to participate aid is shut out from a meaningful i'ole in the proc-
ess, then that inequity should be corrected, regardless of what may or
may not have been in someone's head 100 years ago.

The House provision on section 2 is reasonable. The horror stories
we have heardabout racial quotas have been laid to rest in the hear-
ings.

There has not been one Supreme Court decision on this issue. Those
that make these statements and comments out of hand about the lani-
guage that has been developed in the IVhite case mandating propor-
tional representation cannot show that by court holdings, quite to the
contrary. As one who has been listening to that argument over some
period of time and hearing it repeated time in and time out, and I am
sure we are going to hear it on the floor, it is beginning to occur to me
that these are scare tactics which are being offered to try and alter and
dramatically change what has been a very carefully protected right
for citizens of this country. There is not one case requiring propor-
tional representation.

The House provision on section 2 is reasonable. The horror stories
we have heard about racial quotas have been laid to rest in the hear-
ings. The House bailout provision is a reasonable, fair, and carefully
crafted provision. It substantially liberalizes the opportunity for cov-
ered communities to end their preclearance obligations. Further weak-
ening of it could turn the bailout into a sieve and constitute a backdoor
repeal of section 5.

These are the basic outlines of the record that has emerged from
the hearings, Mr. Chairman. I hope we can move the bill with speed
but also with sensitivity to the fact that we are dealing with the fate
of American citizens' right to participate fully in elections. Let us
keep in mind, as we talk about making slight adjustments or fine-
tuning provisions, we are talking about real people in real communi-
ties Who are being shut out of a chance to participate in any meaning-
ful way in the political process.

I believe that, if we can keep that point in mind, this committee will
report a fair and strong bill to our colleagues in the full Senate so
that the long-delayed march toward full voting rights can continue.
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I would finally say, Mr. Chairman, that I think the issue is very
basic, very fundamental, and not very complicated. 'The real question
is whether we as a Senate want to make it possible through striking
down the various barriers which have been established for citizens of
this Nation in their efforts to vote, whether we want to make that easier
or more difficult. Do we want to make it easier, or do we want to make
it more difficult?

We have the power. We have the power and, I believe, the respon-
sibility, but certainly the power. It has been held by the Supreme Court
in case after case in enforcing and bringing life to the 14th and 15th
amendments to pass legislation which will achieve those noble objec-
tives. The real question is whether we have the will and whether we
believe that we as a Congress ought to make it easier for people to par-
ticipate in the election systems of this country or whether we want
to make it more difficult.

If you want to make it more difficult in 1982, then you are going to
vote for the intent recommendation. We do have a requirement for
intent in criminal cases, but we do not have it in civil cases and we do
not have it in other areas of the civil rights laws and issues of employ-
ment, issues of housing. That is going to be the crux of the issue which
is before this committee.

Finally, we heard (luring opening statements that the Congress had
the opportunity when we passed the 65 acts to put in a results test.
Well, the Congress did not put in an intent test either. I wish we had
put in a results test.

1 am satisfied with the statements of Attorney General Katzen-
bach and the statements of the leaders of the House and Senate at the
time of the renewal of the act that the legislative supports the results
test. But I do not think that that is a very strong point.

There are two final matters that I would mention since there was
such an amount of time given to the issue of proportional representa-
tion. A variation of the proportional representation theme is the claim
that the results test would bring wholesale challenges to election sys-
tems everywhere. This claim was fueled by the testimony of the as-
sistant attorney general who testified to this effect even while ignor-
ing a comprehensive study done by the Justice Department less than
4 years ago. The assistant attorney general's testimony was based ex-
clusively on a sketchy error-filled survey of a handful of carelessly
chosen cities; almost every one had been thoroughly analyzed already
in -1978. Those errors consisted of mistaken population figures, errors
in the number of minority elected officials, as well as ignoring the
careful analysis that most of these same cities had previously under-
gone.

In 1978 in response to urgings that the Justice Department look at
possible cases of voting dilution in areas outside the specially covered
jurisdiction, the Department did an analysis of more than 200 cities
throughout 40 Northern and Western States to see whether vote dilu-
tion cases should be considered there. Based on the initial study, a num-
ber of cities were selected for more detailed investigations. In almost
every case, these too were found by the Justice Department not to war-
rant litigation. They did not warrant litigation because they did not
meet the dilution standards of the White v. Rege8ter, which is the test
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which is included in the Mathias/Kennedy proposal. The Department
analyzed these facts, the case which would be restored by amended sec-
tion 2.

This comprehensive study covered every one of the cities mentioned
by Mr. Reynolds except for two, which were iii Southern States. One's
back population was under 5,000. Yet, Mr. Reynolds did not even refer
to the sLudy in offering his cavalier statements that all these cities
would be vulnerable to challenge. And we heard that statement and
charge again today.

.rho Justice Department study done under the existing law in de-
tail and then we hear these cavalier statements about various com-
inunities being subject, if this test is accepted, that they will be chal-
lenged. One city that he specifically mentioned was Cincinnati. Yet,
()incinnati was one of the cities that was looked at in depth by the
Justice Department. The conclusion was as follows: In like manner,
Cincinnati, Ohio, was the subject of vote dilution investigation by the
Civil Rights Division; but, once again, the division did not discover
the facts necessary to institute a lawsuit under the White v. Rege8ter
standard-Assistant Attorney General Robert McDonnell to Repre-
sentative 1yde, July 9, 1981.

I think I would like to ask-I know there are other statements, but
I would ask the chairman of the subcommittee whether he can name
one case under the White v. RegeCter of the more than two dozen cases
where the court required quotas or proportional representation, even
one case.

Senator HATCH. White was a case involving purposeful conduct.
That is what the Supreme Court has said. That is what Justice White
its author, has said. It was decided on that basis. It was not decided
on the basis of a results test.

I just submit to my good friend and colleague-and I appreciate
his kind remarks at the outset of his statement-that he has iniscon-
strued the case.

That case involved purposeful conduct. I do not see how anybody
can read it any other way, especially since the Supreme Court has
ruled that it does.

Senator KENNEDY. Just on my question, not on your interpretation
of the White case, you have stated this morning in a long, detailed
statement about the dangers under that particular case of proportional
representation. I am asking you to name one case which has supported
that thesis, one.

Senator HATCH. Well, White v. Rege8ter says-
Senator KENNEDY. On the proportional representation issue.
Senator HATCH. Let me say this-
Senator KENNEDY. On the proportional representation issue. We

will get back to the law about intent, I mean the results test and the
purpose. We will get back to that. I will not take the time of the com-
mittee. But just on the proportional representation.

Senator HATCH. That, Senator, is not the question. There has never
been anything but a purposeful consideration of purposefulness in
these cases. In spite of what the Washington Post and the New York
Times may say, the effects test has never been the standard. It has been
intent which has been the standard.
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I cite the Mobile case:
White v. Repeater Is thus consistent with the basic equal protection principle

that the invidious quality of the law claimed to be racially discriminatory must
ultimately be traced to a racially discriminatory purpose.

That was the issue in White, in Mobile, and in other 14th amend-
ment, 15th amendment, and section 2 cases.

The question is why now are proponents of the House bill arguing
to overturn what has been the settled law in this area, a law which has
worked well. What motivates this effort?

Let me point out further-
Senator KENNEDY. Mr. Chairman, I can with-
Senator HATCH. Perhaps even more compelling is the fact that Jus-

tice White, who dissented in Mobile, and who authored the White
opinion, agreed that it was consistent with the intent or purpose re-
quirement. Justice White disagreed with the Court's opinion in Mobile
because he believed that the plaintiff had satisfied the intent or purpose
standard, not because he disagreed with the standard itself. In his dis-
sent, he said:

The court's decision cannot be understood to flow from our recognition in
Washington v. Davfs that the Equal Protection Clause forbides only purposeful
discrimination. Even though Mobile's Negro community may register and vote
without hindrance, the system of at-large election of city commissioners may
violate the Fourteenth and F1ifteenth Amendments if it is used purposefully to
exclude Negroes from the political process. Because I believe that the findings of
the di.qtrict court amply support an inference of purposeful discrimination In
violation of the Fourteenth and Fifteenth Amendments, I respectfully dissent.

So, I would respond to the Senator: Where is tipre a case, a Supreme
Court case, where the results test was employed ? There just is not any.

Senator KENNEDY. The fact is, with all the scare language, the re-
suits of the White case, those that bring up the scare tactic of propor-
tional representation cannot show that there has been a single ease
that has required proportional representation-

Senator EAST. Would the Senator yield for a question?
Senator KENNEDY. I wanted just to come back to a final question-
Senator HATCH. And I would like to answer this one.
Senator EAST. I would like to show that currently in North Carolina

today they are, because of section 5 of the 1965 Voting Rights Act, we
are under a PR test. The Senator from Utah, in my judgment, is ab-
solutely correct. If we take the Kennedy/Mathias bill section 2 and
apply it nationwide, Senator, I would argue very strenuously that you
are going to have proportional representation. And I can quote here
from our newspapers. That is currently what is -being required by the
Justice Department because they say under section 5 of the 1965 Voting
Rights Act that that is what is required. Let me just quote here briefly,
Senator, since you challenge the integrity of our position.

We are told here, this is a direct quote from William Bradford
Reynolds:

Our analysis shows that during the Senate Redistricting Committee's con-
sideration-talking about the State Legislature of North Carolina-of this dis-
trict-which is in northeastern North Carolina-it was widely recognized that
at least a 55 percent black population was necessary if black voters were to have
a reasonable chance of electing their candidate.
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Currently under the redistricting plan, it is 51.7. Now, it is quite
clear that that is moving you in the direction of proportional repre-
sentation. We cannot have at-large districts. We must have specific
single-member districts. The logical terminal point, as the Post has
previously pointed out, is PR.

I greatly respect the eloquence and the reasoning power of the Sen-
ator from .Massachusetts, but we are on sound ground in terms of the
southern experience when we say the logical terminal point is PR; and
it is a bad concept. I commend the Senator from Utah for holding firm
on that.

Senator HATCH. With the Senator's indulgence, let me just say this:
The reason there are few cases utilizing proportional representation
before Mobile was simply because the results test had not been the law.
I will give you one illustration, however, where it was used in apply-
ing the effects test pursuant to section 5: City of Port Arthur v.
United States. This was a municipal annexation case in which the
court stated:

The conclusion reached by this court is that none of the electoral systems
proposed by plaintiff, Port Arthur, affords the black citizens of the city the
requisite opportunity to achieve representation commensurate with their voting
strength in the enlarged community. Blacks comprise 40.56 percent of the total
post-expansion population, and we estimate that they constitute 35 percent of the
voting-age population. None of the proposed schemes offer the black community
a reasonable possibility of obtaining the representation which would reflect
political power of that magnitude.

In addition, I would suggest that my friend from Massachusetts
also read the Supreme Court decisions in Richmond and Peter8burg.

Senator KENNEDY. We will have a chance to get into those. I still
stand by the earlier statement with regard to lower court holdings,
courts of appeals, or the Supreme Court.

I would like to end with this question. If you can show, since you
have indicated that the White test was a purpose test, can you show us
the pages in the opinion where the court discusses the purpose behind
the adoption of the at-large-

Senator HATCH. I do not need to because in Mobile two Justices
say-

Senator KENNEDY. White is the test which we have accepted as the
base. I am just asking you, and you have talked about White as the
purpose test. I would just like you to point that out for me. Where in
the opinion?

Senator HATCH. What better way can I do it than by having two
Justices say that is exactly what-

Senator KENNEDY. Show us.
Senator HATCH. It is explicit in Mobile that the Court viewed White

as an intent case. It is also explicit in Justice White's dissent in Mobile
that he, as author of White, viewed it as an intent case.

Now, let me throw that back to you. Show me a Supreme Court case
where the results test has been found to be the applicable test under
section 2 or the reconstruction amendments. I have seen in the news-
papers time and time again how this has been the law, the effects test
or the results test. Show me where it is. Show me where. There is not
a case anywhere, certainly not a Supreme Court case.
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Senator Kx H y. I am not going to take any other time. I have the
opinion here. If you can show us any part in the opinion of White
where the court discusses the purpose behind the adoption of the at-
large election issue, I would welcome that.

We will have another time. There are others who want to speak.
The CHAmmAN. The Senator from Iowa.
Senator HATCH. Senator Grassley, would you yield for just one

statementI
Senator GmASSmxY. Sure. I can stay here all day.
Senator HATCH. We may have to.
What I see is that Senator Kennedy disagrees with at least six

Justices in the Mobile case who say that White requires an intent test,
and disagrees with the author of the Vhite case, Justice White him-
self. In other words, if you could show me where the Supreme Court
has accepted a results or effects test in section 2 cases, I would feel like
you would be a long way toward making your case. But you cannot
do it.

Senator KiNNEDwY.There are a number of cases prior to Mobile
which the Supreme Court found unconstitutional discrimination and
election systems without requiring the proof of intent. For example,
in Fortaon v. DorMeY, 196b, the cotit found multimember systems
might be unconstitutional; if designed or otherwise, was the language
that was used, it operates to minimize or cancel out the voting strength
of racial or political-

Senator HATCH. What section was being applied in that case
Senator KzNEDY. The 14th amendment.
Senator HATCH. The 14th amendment. It was not a section 2 case.

It was not even a 15th amendment case.
Senator KENNEDY. You just asked about the 14th-
Senator HATCH. But it is not a voting rights case. It is not a 15th

amendment case. It is not applicable to this.
Senator KENNEDY. It is a voting rights case.
Senator HATCH. Not under the. 15th amendment.
Senator KENNEDY. Fourteenth or fifteen amendment was the ques-

tion that the Senator asked.
And in 1966, Burne v. Richardson, the court again said a system that

operates designedly or otherwise to minimize or cancel minority
strength.

Then in Whitco&mb, 1971, the court noted at the outset that there
was no proof of intent and then, nonetheless, went on to discuss the
effects. The plaintiffs admitted that, but the court went on to discuss
the effects.

So, there are other cases, too.
We will have a chance to get into it.
Senator HATCH. We will get into it.
Senator KENNEDY. I am glad that we were able to give a result on

the results test, and the Senator was not able to on the purpose test
nor show where there was proportional representation.

Senator BmIDE. Mr. Chairman, may I make an inquiry ?
The CHATRMAN. Yes.
Senator BDEN. I am not anxious to close down this exchange at all.

Are we going to have an opportunity to make the opening statements
that those of us wish to make ? Two minutes for me, whenever.



37

The CHAiRMAN. We intend to allow an opportunity. SenatorI
Senator EAST. Mr. Chairman, since we have no quorum here any

longer and considering the importance of this matter, I question
whether we ought to proceed any further.

Senator BIDEN. Mr. Chairman, I would suggest-
The CIIAIRMAN. We can generally proceed if we have 9 for just

discussion, but the vote would have to have 10, a majority. How many
have we nowI

Senator EAST. We have dwindled now to a small bank, Mr. Chair-
man. I had some remarks I would like-

The CIATntrAN. Hlw many have we nowI
Senator BTDEN. We have five. Mr. Chairman, I would
Senator GRASSLEY. I am prepared to give my remarks if I am the

only one here to give them.
Senator BTDIN. So am I, Mr. Chairman. I would suggest we have

the major players in this. The rest agree. The people who are here-
when I say major players, the major players who disagree on this
issue. So, it makes sense. We are making progress.

The CTr IR.rAN. If there is no objection. If there is objection, I will
have to call it now. But, if there is no objection, those who have not
given their remarks, and I understand they will be brief-

Senator EAST. I Object. I object. Mr. Chairman.
The CHAIRIMAN. Senator East objects.
Senator GRASSLEY. I do not know why you would want to object as

long as we do not care if there is anybody here not to listen to our
statements.

Senator EAST. If the Senator would let me explain. Reserving the
right to object, Mr. Chairman. If the Senators would allow me to
explain why I am concerned about going on without a quorum, I would
be delighted to do so. But I cannot help if I am not allowed to explain.

Senator BDF.N. Please explain.
Senator EAST. Could I explain why I am concerned about it?
The CITAIRAN. Go ahead.
Senator EAST. Mr. Chairman, I had indicated several weeks ago

that I appreciated the desire of the chairman and, I think, certainly
the members on the opposition side and many others. too, to move this
thing through in an orderly, deliberative process. I, for example, have
refrained from any "holdover" on it, which I could have exercised the
right to do, a delay tactic.

I have been here at every meeting. I was the first one here this morn-
ing at 20 minutes to 10. Now, I am not asking for credit for that. I have
been here the entire time. To me, the importance of this is enormous.
It mav be the most fundamen-fal piece of legislation we will deal with
this year in terms of its impact not only in the South but in the country
as a "whole. If ever the Senate should utilize the deliberative process of
the great deliberative body, it ought to be on this one.

The idea that, well, everybody else knows where they stand on this
thing: we just kind of move all these statements through and throw
it in the record. I do not consider that the great deliberative process
at all, Mr Chairman.

I have grievances other than strictly the effects and intents test:
venue, burden of proof, nationwide application, et cetera. They are
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going to be fair amendments. I do not expect to take an inordinate
- amount of time. But I would expect to have the attention of my col-

leagues so they might hear my position and see if there is any legiti-
macy to it. I have been sitting here this morning listening to every ben-
ator speaking, including the distinguished Senator from Massachu-
setts. 1 am willing to listen to them, but I think I am entitled to be
beard by a quorum of this committee.

The implication that I am some way or other an obstructionist be-
cause I will insist upon a quorum, I submit, Mr. Chairman, it is the
other way around. If these gentlemen genuinely want to debate this
bill, they will be here and participate in it. I will be here, and I will
tough it out. I will come anytime, any place, for any length of time
that you need me for a quorum. I think that is fair, eminently fair.

I would like to proceed on that basis. That is why I am objecting now
to proceeding-

Senator BIDEN. Before you object, reserving your right, all that the
Senator from Iowa and I are saying is we do not have anything that is
debatable. We just want to state at the outset how we think we should
or should not proceed. That is why we are not debating the subject.
And I would hold that until we have a quorum.

Senator EAST. I am still reserving my right to object.
Senator BIDENI. That is fine. Go ahead and object and let us get on

with it.
Senator EAST. What I am saying is we have already seen with the

very fine exchange between Senator Kennedy and Senator Hatch that
we are already deliberating this. We are already into it. Now, you
might say that these are just "opening statements." They are more
than that, Senator. We are now in the deliberative stage of this very
important hill.

Senator BDEN. Mr. Chairman, I do not want to speak-
Senator EAST. I have a very modest request that we have a quorum

before we eontimnw on with our discussion.
Senator BmniN. Fine.
Senator EAST. Unless someone convinces me to the contrary that

that is unreasonable and obstructionist, that is what I would like to
do, Mr. Chairman.

Tho CHA MAN. The point is up here. You have a right to do that.
You have a right to have a quorum.

I was just thinking, I wonder if we could get a quorum here. We
intended to stop at 12:30 and come back at 2:30. If we can get a
quorum here before 12:30, we can continue. Do you want to do that
or just come back at 2:80? What are your wishes?

Senator BDEN. Mr. Chairman, I will be back; but at 2:30 there is
a meeting of the Covert. Action Subcommittee, the Intelligence Com-
mittee. They tell me there is a very important matter that- I have to
vote on. So, I can be back here by-I am not suggesting we delay the
time. But I will not be back here until closer to 3 o'clock because I
must vote on that covert action.

The CHArMAN. Is there objection to coming back at 3 to accom-
modate the Senator ?

Senator BiDE;. No, there is no need to do that because others will
have things to say. I am just telling the Senator it is not because I am
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not interested. I will not be back until close to 3; 230 is fine as far
as I am concerned.

Tioe CHAIRMAN. We will now stand in recess until 2:30.
[Whereupon, at 12:15 p.m., the committee rece-sed, to reconvene at

.'30pm. thesame day.]

ATFERNOON SESSION

[Whereupon, at 3 p.m., the committee was reconvened, Hon. Strom
Thurmond, chairman of the committee. presiding.]

The CAHMMALN. Senator East wanted a chance to extend his points
of view this afternoon, but there are only four Senators here; we do
not have a quorum, and we waited 30 minutes.

Where arc the proponents of the voting rights bill?
[No response.]
The CHAIRMAN. I repeat: Those who want the voting rights bill,

where are you I
Senator EAST. The cameras are gone, Mr. Chairman.
The CITAIRAN. W 0 1. ruivway, we waited half an hour. I think we

waited a reasonable length of time.
Senator HAToH. Mr. Chairman, would you yield?
The CHAIRMAN. Senator Hatch?
Senator HATCH. Yes. I personally believe that it is important that

a record be made. That is why I took the time I did this morning. I
do not inted to take a large amount of time henceforth, but I think it
is important for the chairman of the Constitution Committee to put
in the record his views on this. I feel strongly and deeply about it,
and so I did.

I personally feel we ought to proceed with statements into the record.
I am disappointed that our colleagues are not here. It seems to me that
the burden is on the proponents in this matter to come out and make a
case for this. The subcommittee has voted a simple 10-year extension.
I resent media reports describing this as the "Hatch bill" or the "Hatch
amendment." This is not my bill. Only last year, everybody was saying,
if they just had a simple extension, they would be happy with it.

Now, we have given them that. I think that is what should be done;
I have felt that from the beginning. But the fact of the matter is I do
believe that those who are promoting the House bill have an obligation
to be here and defend it. I intend to try and be here as much as I can to
answer questions or to do whatever I can to try and enlighten my
colleagues.

But if we cannot get a quorum, I wonder if there would be any objec-
tion to putting statements into the record in any event, because then we
can makhe this record and then as soon as we get a quorum, vote.

The CIIAIRMAN. Well, maybe the cameras will be here tomorrow and
we will have a quorum.

Senator EAST. Mr. Chairman?
The CIIAMUAN. So, you take as much time as you want.
Senator HATCI. Well, I am through.
The CIAn1%i^rA. And I will give them as much time; I will give it to

the opponents, too. I want to be fair to everybody. We are not going to
try to just cut people off.
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Senator HATCH. No, no; I am not suggesting that you are, Mr.
Chairman.

The CIARMAN. But, tomorrow, if you want to finish your statement,
feel free to do it. Senator East will have the same opportunity; Senator
Grassley, too, and the people on this side. We are going to give every-
body an equal opportunity.

It is a strange anomaly to me that the people who are pushing this
bill so and could not wait to have a hearing-I do not see where they
are. There is not one of them here this afternoon; not one of them.

Senator GASSLEY. Whereas this morning I expressed the view that
I would give my opening remarks whether there was anybody to listen
to them or not, I have changed my mind and I would like to have an
audience. [Laughter.)

The CIAIrMAN. I think you are entitled to an audience and I suggest
that you be here tomorrow, and maybe the cameras will be here -and
maybe it will be a better time to present your side.

As I say, we want this to be a balanced hearing, but it is strange that
not a single proponent of the House bill is here at this meeting. So, in
view of that, we stand adjourned until 10 tomorrow.

[Whereupon, at 3:05 p.m., the committee was adjourned.]
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The CHAnMRAN. The committee will come to order.
We cannot have any votes unless we have a quorum, but we have at

least nine.
We have 10 now. We have a quorum.
We will continue on this Voting Rights bill, Senator?
Senator BDEN. Mr. Chairman, with your permission, if I could take

2 minutes for some procedural points. Obviously, we have a number of
very critical issues before the Senate. There is probably going to be
continuation of standing objection to the committee meeting beyond
the 2-hour limit after which the Senate comes in.

I would like to propose the following for consideration by the chair-
man: That, A, the chairman and I after the next vote try to corral
the Democrat and Republican leadership in the Senate and see whether
or not next week it looks like we can get them to come in a little bit
later and us go in a little bit earlier; second, whether or not that is
successful, for you and I to consider proposing to the committee after
consultation the prospect of setting an evening or two next week that,
when the Senate goes out, we would sit through, as we do often in the
Budget Committee on a regular basis, unfortunately, and, I assume,
the Finance and other committees in case we cannot break the logjam
in terms of the Senate rule of continuing to meet so that we would be
able to meet into the evening.

Last, whether or not we are in tomorrow, I think we should consider
the prospect of us being able to meet tomorrow. I realize that is a great
inconvenience to adl ot us, myself included; but, if we can work out
some definite times for Monday, Tuesday, Wednesday night-a and/or
get commitments from the leadership to go in a little later, then we
may not need to do it tomorrow.

I would like to suggest that, with your permission, you and I after
this adjourns sit with the leadership and discuss that. Is that reason-
able?

The OaHnwAN. I would be glad to talk to you about it. We do not
want to delay this matter. It is a very important matter. On the other
hand, I do not think we need to unnecessarily rush it. Onaccount of
the rule, I think we may have to take some other step.

Several Members have told me they have got to be away. I do not
think we can have a meeting tomorrow. I think we had. better meet

(41)
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Tuesday and see if we can make progress; if we do not, we had better
probably arrange some night meetings.

Senator BIDwEN. I agree.
I-would like to point out to my colleagues on the committee that-

Senator Dole could point it out much better than I, actually-we are
into the budget season. Things are going to really be difficult from here
on out. If we do not get this thing up and out and on the floor before
we get an opportunity to have to move on the budget on May 15, we
are going to have some real problems.

I want to say, and I mean this sincerely, that the chairman has been
absolutely a man of his word. He has not in any way been dilatory on
this. I compliment him for that. I just think we are going to find our-
selves in a logistical logjam unless the chairman and I are able to
convince the Senate leadership that we are going to have to accommo-
date some time. But your assurance that we talk about that is good
enough for me. We will move from there.

Senator EAST. Mr. Chairman, I would just offer the caveat in doing
that that we have already now had several meetings on this like yester-
day afternoon, and we did not have a quorum. You and I were here
and Senator Grassley and Senator Specter. Excuse me if I have left
out somebody else. Nobody else showed up. Yesterday morning, when
we were to meet at 10, we did not have a quorum until around 11.
I am not faulting anybody, but I am saving there is always a lot of
thrashing around here about: Well, lets have more times to meet,
evenings and so on and so forth. And then you can set up those times.
The old faithful will show up, and we are still back where we were.

I would think the more critical thing is not opening up more oppor-
tunities for meetings but for people arranging their schedules to be at
the ones we have.

Senator Biaw. I can guarantee to you, Senator, we will produce
all the Democrats.

Senator EAST. Then we had yesterday morning. We spent more time
lamenting how we might plan new meetings; if people would commit
themselves to being at the ones we have.

I do not mean to sound overly exasperated, but I share the exaspera-
tion of the distinguished Senator from Delaware. I am simply point-
ing out the track record to this date of attendance at meetings held
during the day at reasonable times when we did have a good little
nucleus here, thei-others were not here. Bless them, they probably had
great conflicts on their schedules -I understand that. But you get into
evening meetings and all that, what guarantee is there you are going
to have a greater attendance?

Senator BIDMEN. The guarantee is experience, Senator. The guaran-
tee is that in the Budget Committee, in the Finance Committee, in
every other committee that has to deal with monumentally larger
pieces of legislation they have found it is the only time Senators can
cleartheir schedules. For example, I imagine it would be very diffi-
cult for Senator Dole to tell the President: I didn't have time yester-
day to sit down and talk with you about that budget matter; Iye got'
to go to the Judiciary Committee and work that matter out. I imagine
it would be very difcult for us to say at 5:30 to* Secretary Haig We
don't have time to talk about the Falkland Islands because of con-
venience to you, and so on and so forth.
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Without my getting myself overly concerned about tis Lhing) ex-
perience shows around here that the only time that you can guarantee
to get people is when the Senate is not in session. The worst time to
get people, especially on short notice, is to interrupt the afternoon por-
tion of any senator's schedule because of other committee meetings,
floor action, and appointments.

I will not talk anymore. We will work it out.
The CuHmM.N. think we can handle it.
Senator HATcH. I certainly hope that everybody on this committee

will be prepared to meet and resolve this issue, because it is an impor-
tant issue. I think those who have amendments ought to bring them
up and let us vote on them, so we can resolve them one way or the other.
I hope, too, that all of us will be able to find the time, and that both
the cilairman and the ranking minority member will be able to come
up with an approach that will help us get to the end of this committee
proem and get this bill on the floor. I just feel this has to get done.

The ChAIRMAN. Senator Dole?
Senator DOL. As I understand, the chairman wanted everybody to

make their opening statements and then have amendments. Or should
we offer amendments now?

The CHAIRMAN. I think the statements would come first. Senator
East said lie has a statement. Senator Leahy, do you have a statement?

Senator LEiY. -Mr. Chairman, I have one comment. Before we get
too exercised about when we meet and how serious w"e might be, let
us be honest about one thing. So long as we are in t'.1e position where
we are still talking about giving opening statements and no votes-
and I am not suggesting those opening statements are not important;
of course they are important i every Senator has a right to make them.
But, as long as all we are doing is going to be talking about this bill,
and we know that is all we are going to be doing, talking about the
bill, we are not going to have quite the attendance. Much as we like
to hear each other speak and it is thrilling and scintillating and a
great experience, the attendance is going to be when we actually sit
down and start voting on this.

The credibility we are going to have as a committee determined to
get this bill on tfie floor is goin to appear when we are actually voting
on those amendments and on t le final bill and getting it on the floor.
That is when our credibility and our commitment is going to show
through.

The CHAIRMAN. It is my hope to get this bill out of this committee
by next week.

Senator LEAHY. I commend you for that, Mr. Chairman.
Senator BIDEN. We are all going to sit and listen to all the

statements. So, let us go, fr. Chairman.
The CHAmrMAN. Before we start the statements, is there any objec-

tion to these commemorative resolutions we have on here?
Senator HEFLIN. Do not record me for snowmobiles.
Senator LEAHY. That is the best one we have on there. [Laughter.]
Senator HEmIax. I am in favor of it.
The CHAIRMAN. As far as I know, there is no objection to those.

They were on the agenda yesterday.
There being no objection, they stand approved.

93-706 0 - 83 - 4
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Now we are ready to go into this matter. We have to go here for
just 10 minutes, I guess, and come back.

Senator DoLz. We cannot come back after 11, can we?
The CHAmMAN. No.
Senator DOLE. We have a standing objection.
The CHAMAN. Somebody has raised an objection.
Who wants to make a statement for about 15 minutes or 10 min-

utes?
Senator Bmmi-i We will all sit here. I would like to hear Senator

East's statement. We will all stay right here.
Senator EAST. YOU are going to get a chance.
The CHAIRMAN. Senator Grassley, did you have a statement I
Senator GRAsLzY. Mine is going to take longer than 15 minutes, and

I do not want to go now.
The CHAIRMAN. The Senator from Vermont.
Senator LuHy. How long do you want ? I have a Vermont state-

ment and a Senate-type statement. [Laughter.]
The CHAmMAN. You have to keep quiet. After all, you are guests

of the committee when you are in the room. We expect to have order.
You are not to show any approbation of decisions or remarks made by
the committee members.

Senator LEAHY. Mr. Chairman, I appreciate that. I should note at
the beginning, incidentally, that I would hereby make an open invita-
tion to Judge Heflin, in light of his kind cosponsorship, to come to
Vermont next winter and go snowmobiling with me. It would be an
experience that he would not soon forget.

Senator HEFLIN. Do you reckon I would survive? [Laughter.]
Senator LEAHY. Mr. Chairman, it is unlikely that any visitor to

this committee chamber or an observer sitting in the Senate gallery
would characterize us as a g:oup of revolutionaries. Yet, the Congress
less than 20 years ago accomplished through reason and debate what
most other societies have only been able to bring about through vio-
lence and bloodshed, the enfranchisement of a minority that began here
as slaves and prior to 1965 were still second-class citizens in many
parts of the country.

This morning we take another step in that peaceful revolution. As
the first Voting Rights Act-was a product of its time, so is the bill we
have before us today. In reenacting this critical legislation, it is im-
portant to note that the work of the Voting Rights Act is not com-
plete, and the idea that the franchise is available to all Americans
equally has not yet become a reality.

I support S. 1992 as introduced, which is the same bill that passed
the House by a 389 to 24 vote. The House wrestled for a long time over
the issue of preclearance under section 5 of the act. Under the present
law, all jurisdictions become eligible for bailout at the same time, and
a State that is entirely covered is required to bail out as a unit. Based
on actual experience, these provisions seemed unfair to many House
Members, and they called for improvements.

But it is one thng to improve the preclearance section of tho Voting
Rights Act and quite another to even think of eliminating it, either
explicitly or through so-called improvements that disable it.
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Section 5 of the act was the force that made the Voting Rights
Act of 1965 work, where earlier laws in 1957 and 1960 seemed to
founder. The requirement to preclear voting changes was the begin-
ning of a process that saw more than a million black Americans
register to vote between 1965 and 1972. No longer could a State hope
to retain discriminatory election schemes by fighting in court year
after year after year, only to shift to another equally discriminatory
scheme when the firit one was shot down by a F:el judge. Pre-
clearance meant that the apparently neutral change in a voting law
that actually discouraged or prevented minority citizens from ca sing
their ballots would be scrutinized before it took effect.

Section 5 has not proved to be the bureaucratic nightmare that was
sometimes predicted, or, quite frankly, hoped for back in 1965. The
past record of the Justice Department through several administra-
tions, Republican and Democrat, has been exemplary, with plainly
nondiscriminatory changes being processed in 60 days or less in most
cases.

It is understandable, nevertheless, that States and counties that have
eliminated discrimination want to bail out the section 5 process, how-
ever fair and expeditious it may be. There are some who fear that the
compromise worked out in the House on the bailout issue is too easy
to use and that the bailout will be too broad. There was criticism in
the Constitution Subcommittee hearings that the tests are too strin-
gent. I believe that liberalized bailout is a chance worth taking, because
it stresses initiatives that States and counties can take to eliminate dis-
crimination and does not simply wait for the passage of time. The
bailout compromise is a product of experience and hope, and I support
it fully.

Perhaps the major issue before the Judiciary Committee is the ques-
tion of intent under actionn 2 of the act. If section 5 is the engine that
drives the act and renders it enforceable as a practical matter, section
2 is still the basic protection against discriminatory practices. Pre-
clearance does not cover all areas and may not resolve every threatened
violation where it does apply. Preclearance is designed to stop voting
discrimination before it can start in covered jurisdictions, and section
2 is calculated to end it whenever and wherever it is found.

The change in section 2 proposed by the House bill and embodied
in S. 1992 is a sensible one in light of te history of the Voting Rights
Act. It is regrettable that the Constitution Subcommittee did not see
fit to retain the change. It provides that a practice which results in a
denial or abridgement of voting rights is prohibited. The reason for
this amendment is not to tighten the law but to respond to the Supreme
Court's Mobile v. Bolden decision, which is the first Supreme Court
case to read a requirement of intent into the application of section 2.

I am all too familiar with the ambiguities of the word intent. I am
a former prosecutor in Vermont. I have operated under typical crimi-
nal statutes, where the element of intent is usually crucial to the out-
come of a prosecution. I was glad to work under a system of law where
innocence was ardently presumed and where proof of intent protected
individual rights by barring casual prosecutions. But I am convinced
that the Bolden intent test is not needed to protect the rights of gov-
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ernments, and if applied in section 2 cases will render section 2
unenforceable.

Izitent is hard enough to prove as applied to a natural person,
because the pattern of individual conduct is often an ambiguous guide
to the individual's intent. Deriving intent from a person's spoken
words is difficult because the words are usually indirect and rarely tell
us: "I meant to do it because * * *."1

The decision in the remand of Bolden by the Federal District Court
in Alabama is a painful illustration of how the intent test can turn a
search for the truth about the openness of an election system into a
battle over ancient municipal records. Though the Bolden plaintiffs
prevailed in this case, the demands made on them were excessive.
Others may not be able to meet them.

Not only the best but perhaps the only proof of discriminatory
purpose is discriminatory result. Not disproportionate result, as some
have said is the secret agenda of the new section 2, but discriminatory
result. It has been hard for plaintiffs to show that at-large elections
were discriminatory where dilution of voting strength has been the
basis for a section 2 action. In the decade before Bolden, the courts had
fashioned tough standards of proof, and the small number of cases
actually brought to trial since 1965 attests to the fact that the flood-
gates would not be opened by a return to the jurisprudence that applied
before Bolden.

The amendment to section 2 will continue to ask, as before, whether
a particular election scheme, as a product of its normal operation,
isolates racial or language minorities within the political system and
denies them access to political power in a practical sense.

It is the opportunity to participate, not the actual use of that right,
which -is crucial, the opportunity to participate. But, if minorities are
denied he opportunity to get to the ballot box, it is no answer to an
attempt at correction that the denial is advertent or wedded to events
in the dim past. Once a denial is established, and not simply a dispro-
portionate result, it makes no sense to say we will not right the injus-
tice because there is no evidence that anyone planned it that way.

Bolden v. Mobile has changed the Voting Rights Act, and I believe
that we must change the words of section 2 in order to preserve its
meaning. And I hope that in marking up S. 1992 we proceed at full
speed and without interruption, for time is short and history is look-
ing on.

I hope we change the words of section 2 in order to preserve its
meaning in the same way that the Mobile case has changed the Vot-
ing Rights Act. I hope that in marking up S. 1992 we proceed at full
speed and without interruption. Time is short, Mr. Chairman, and
history is looking on. I commend you for your efforts to move this
matter forward. I am perfectly willing to be here when needed.

The COIAThRAw. The 5-minute bell has rung. There is objection to
continuing.

When we-come back here next week, we hope we will make prog-
ross. I would like to get this bill out of this committee by the end of
next week.

We will now adjourn until 10 o'clock next Tuesday.
[Whereupon, at 10:55 a.m., the committee was adjourned.]
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The CHAimmAN. Now we go into the Voting Rights Act. I wish to
make a brief statement.

We will continue today our consideration of the Voting Rights Act
-Extension Bill of 1982, S. 1992.

It is vitally important that we utilize every available minute so
that we can complete work on this important measure as soon as possi-
ble. The Senate does not convene until 11:30 today, and with the ob-
jection to our meeting beyond 1:30, we have about 3 hours and 10
minutes now left to work. I am hopeful that we can accomplish our
business within that time; however, if more time is required, I will
reconvene the meeting tonight after the Senate recesses.

I want to be fair to every member's concern. I want every member
to have the time to express his views and to discuss this issue fully.
However, I have pledged to this committee and to the Senate that
we will attempt to finish our work without delay, and I intend to ac-
complish that goal.

I trust that we will maintain a quorum for the duration and that
every member will do his part to insure that we can have complete
but expeditious consideration of this bill.

I now recognize the Senator from Utah, Senator Hatch, chairman
of the subcommittee.

Senator HATCH. Mr. Chairman, I have nothing further to say until
Senator Dole presents his amendment. I would be happy to pass at
this time.

The CHAIrmAN. Senator East?
Senator EAST. Mr. Chairman, what is our modus operandi today?
The CHAIRMAN. The subcommittee report was made to the full com-

mittee. Senator Hatch is chairman of that subcommittee. So far as
parliamentary procedure, that report is before the committee now.

Senator EAsT. T was curious. Tle last time we met, the priority on
the agenda was the opening statements by Senators, which I would
like to do, at the appropriate time offering my amendments. I amsimply inquiring.Ie CAmim. Would you want to make your opening statement

nowl
(47)
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Senator EAST. I would like to do so before we get into amendments.
The CHAIRMAN. Senator East is recognized.
Senator EAST. I have other amendments that I would like to offer at

the appropriate time.
The CHAIRMAN. You will have time, Senator, to offer any amend-

ments you wish. Senator East will now make his opening statement.
Senator EAST. Mr. Chairman, I appreciate the opportunity to ad-

dress my colleagues on this matter. I have made it clear from the be-
ginning that I, too, have no intention to obstruct or to be dilatory. As
Senator Kennedy has pointed out, this is one of the most important
pieces of legislation that we will be dealing with on this committee
and in the Senate this year. I think it deserves the very best we can give
it in terms of discussion and deliberation. That is why I have asked
that we conduct business with a quorum. But I will male it clear that
I intend to utilize my time fairly and prudently and respectful of the
great demands upon the schedules of my colleagues.

I only want again an opportunity to state as concisely as I can my
deep concerns about what we are doing in my opening statement and
then at the proper time to offer some amendments. I will do that
briefly, to allow adequate debate, and I am willing to take the vote,
and fam willing to live with the results.

It is my strong feeling, Mr. Chairman, that the direction in which
we appear to be moving, if the newspaper reports are accurate, is not
a good one. I just want to get on the record as to what my concerns are.
Let me try to be as concise as I can and move ahead.

First, Mr. Chairman, I think S. 1992, which is the Kennedy/Mathias
House version, is wholly unacceptable for a variety of reasons that can
be brought up at the proper time. For those of my colleagues on the
Republican side who look upon it as being in the spirit of Abraham
Lincoln, I would suggest a parallel more appropriate -would be Thad-
deus Stevens; not Ted Stevens but Thaddeus. Itlink it is dogmatic and
heavy-handed. The impact that it will have, not only in the South and
in the rest of the country, will be very difficult to explain to one's con-
stituents, I suspect, once it goes into operation.

I will reserve comments to see what precise form S. 1992 comes be-
fore this committee or whatever the so-called compromise is.

Let me, Mr. Chairman, turn quickly to the 1965 Voting Rights Act,
which some are saying we ought simply to extend as it currently is with
maybe a modification or two. Here, too, I think we must look at this
carefully. I personally have strong and deep reservations about it. Let
me put it in perspective. Mr. Chairman. In 1965, when this act was
passed by the Senate and the House and signed by the President of the
United states at that time, it was understood that this would be a tem-
porary measure. It had certain triggering provisions in it, the 50 per-
cent requirement, the literacy requirement, which I think were ill-
founded in the sense it was assumed if those two components were
present it meant that there had been discrimination based upon race by
utilization of the literacy test.

It is interesting to note that at that time the act had application in
Arizona and Alaska, which certainly would undercut any notion that
the triggering provisions were anything other than a mechanism, a
device to bring a certain region of the country under its control.

Mr. Chairman, in the South and in the affected areas, that is in the
nine States and the 13 others, there has been a long and checkered
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history in terms of the Justice Department's interpretation and appli-
cation of this act; more of that in due course. It is now 1982. We are
looking at this act again for continued extension. The act in 1965 was
considered to be temporary in purpose. Certainly, Mr. Chairman, there
were reasons for it at that time; they no longer exist. I do not know of
anyone who is seriously arguing that the literacy test is being used in
the South today to discriminate or to keep someone from voting because
of race or color. First of all, there is no literacy test. Registration is
high. I would point out that minority registration in the State of Mis-
sissippi is greater than it is in the State of Massachusetts.

So,I query whether the original purpose of the act any longer exists.
Mr. Chairman, I would like to make it clear I would happily support

any statute that in letter and in spirit reflected the purpose of the 15th
amendment. The 15th amendment is the governing constitutional pro-
vision here. The purpose of the 15th amendment is to guarantee access
to the ballot box in terms of registration and voting and having it
count. But I fear, Mr. Chairman, the direction in r ich we are now
moving is one which would force us to guarantee results, concretes,
specifics, percentages. Call it what you will, Mr. Chairman.

I suspect that this act will move us in that direction, and there will be
no turning back from it.

Mr. Chairman, if I could have order, I would appreciate it.
The ChAmmz. Order in the committee. The Senator has a right to

be heard, or we will suspend until we have quiet.
Senator EAST. Mr. Chairman, I would like to point out that currently

in North Carolina, for example, we have not been able to have elections
this entire year. The problem has been that under section 5 of the 1965
Voting Rights Act we are now being subjected to a results or effects
test, more precisely proportional representation. If anybody on this
committee thinks that what they are about to put through will not in-
volve that, I can assure them it will. It is now being done under section
5 of the 1965 act in the affected areas, in the South, including my State
of North Carolina.

Let me quote, Mr. Chairman, as I did the other day, from the
Charlotte Observer. This involves effort to construct districts, State
senatorial districts for our general assembly. This involves a letter
from William Bradford Reynolds to State officials about the progress
they are making in constructing those districts. Let me quote from the
Charlotte Observer, April 20, 1982: In a letter to State officials, Brad-
ford Reynolds, head of the Civil Rights Division, said attempts to
create black majority districts in two cases did not go quite far enough
to guarantee blacks could elect a candidate of their choice. "The sub-
mitted plans are a substantial improvement over the objected-to
plans," said Mr. Reynolds. "On the other hand, each plan continues
to have a single objectionable feature."

Listen to this quote, which is quite revealing, and tell me this is not a
guaranteed result. This is from Mr. Reynolds, who is making his
decision based upon section 5 of the 1965 Voting Rights Act. He says
this:

Our analysis shows that during the Senate redistricting committee's considera-
tion of this district, It was widely recognized that at least a 55-percent black
population was neecssary it black voters were to have a reasonable chance of
electing a candidate of their choice.
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So, he is forcing that district to be redrawn from a black population
of 51.7 percent to 55 percent in order to do what? To guarantee the
election of black candidates.

Mr. Chairman, I do not know if language means anything today.
But, if that is not a guarantee of result and effect, quota, proportional
representation, percentages, you call it what you will, Mr. Chairman,
or anyone else, but that is precisely the direction in which we are
moving.

I would like to quote from my hometown newspaper, a strong
Democrat newspaper. Incidentally, I might note that Senator Ken-
nedy's distinguished brother campaigned in Greenville, N.C., in 1960,
the only presidential candidate to do so in modern history. This paper,
incidentally, was a great supporter of his candidacy. This is what they
say about that decision in their April 22 editorial. It says:

Federal intervention into local and State-level elections was worthwhile. It was
intended to make certain that voting laws apply to all persons and that all per-
sons had an equal chance to vote. But the Justice Department Is now going
beyond that tenet in apparently calling for just the reverse, in this case specific
districts in which blacks are guaranteed a seat. This type of discrimination is
Just the reverse of the discrimination the 1965 Voting Rights Act was intended
to erase.

This is from one of the most faithful Democratic Party papers in
the State of North Carolina. I am simply saying for the record as
clearly as I can that these so-called effects or intent tests are going to
move you in the directions of not only requiring this in the South,
where we have already been through it, but inviting the rest of the
Nation to participate i'n it.

Mr. Chairman, we are. told, of course, there is a disclaimer in all of
this. We are being told it will not happen. because the disclaimer says
that proportional representation will not be required. Mr. Chairman,
as the Attorney General of the United States has pointed out, a dis-
claimer of this kind either negates the effects test or is meaningless,
because there is not, anything else left. If you guarantee the right to
register and to vote and to have it counted, and that is what the 15th
amendment entitles you to do, and any legislation dealing with this
subject, that is what it would guarantee you to do, and I have no quar-
rel with that. But now we are being-told there will have to be some
sort of results. Wlat else is there? It can only mean percentages, goals,
quotas.

I fear, Mr. Chairman, that this language is going to do for the voting
process in this country what busing has done for education. It is going
to be highly disruptive and, I think, contrary to the intent and senti-

ments of the great, vast majority of the members of this committee or
of the U.S. Senate.

Mr. Chairman, as I wind up this discussion on my deep concern
about proportional representation, and that is where you are going;
it cannot be anything else.; there is not anything else left 6ncc. you go
beyond registering, voting, and having it counted. What else can thev
mean ? They say we do not mean results. Well, what do they mean I
What can they mean? They are going to mean exactly what 'William
Bradford Reynolds is saying section 5 means. It means you are going
to have to so structure your electoral process in your respective States
to guarantee proportional representation.
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Regarding this matter of whether proportional representation is
a good thing if we choose to go that road, we should do it through
constitutional amendment. We cannot do it through the 15th amend-
ment because the 15th amendment does not guarantee that. It guaran-
tees the right to vote, Mr. Chairman, nothing more and nothing less.
I will support any reasonable legislation directed to that end.

Let me quote from the father of the Constitution James Madison,
in the Federalist No. 35. This is what he said about results, effects, and
proportional representation. He said:

The idea of an actual representation of all classes of the people by persons of
each class is altogether visionary. Unless it were expressly provided in the Con-
stitution, which it is not, that each different occupation should send one or more
members, the thing never would take place in practice.

He continues:
It is said to be necessary that all classes of citizens should have some of their

own numbers in the representative body in order that their feelings and interests
may be better understood and attended to, but we have seen that this will never
happen under any arrangement that leaves the votes of the people free.

So says James Madison. Then he concludes:
It is not natural that a man who Is a candidate for the favor of the people and

who is dependent on the suffrages on his fellow clizens for the continuance of his
public honors should take care to inform himself of their dispositions and in.
clinations and should be willing to allow them their proper degree of influence
upon his conduct?

This is the great Madisonian model of consensus building in Amer-
ican democracy, that a candidate has to build a broad coalition of di-
verse groups and interests, racial, sexual, religious. It has never meant
in our system as a matter of democratic political theory that any par-
ticular entity could be guaranteed a particular result. It could not be
done on the basis of sex. It could not be done on the basis of religion.
And it ought not be done on the basis of race, however noble the in-
tentions, Mr. Chairman, and however honorable the goal. And I un-
derstand the good intentions of all of the gentlemen here.

I would simply inquire, Mr. Chairman, if we are going to move in
the direction of guaranteed result, why would we confine it to race V
Why would not we include sex? Why would not we include religionli
Proportional representation as a matter of democratic political theory
was rejected by the framers. The rejection is explained in the Federal-
ist No. 35 by James M adison. He says our Constitution does not pro-
vide for it.

I would simply say to this distinguished group if that is what they
want then let us open up that whole can of worms. Let us look at all
aspects of guaranteed result or representation. But do not do it in a
spirit of haste, of "compromise" and do it under great pressure in order
to placate some feeling that some way or other this would be a noble
thing to do. Again, I do not question the motivations or the intentions.
But, as we know, Mr. Chairman, quite frequently good intentions to
many places do not work out well.

It appears, Mr. Chairman, the nub of our problem is going to be the
ensuing discussion over effects versus intent. It is a very vital point.
I would ask each and every member of this committee and of the U.S.
Senate to think long and hard about what they are doing in their re-
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sp_tive -Sates. Note now that the entire country will be covered by
section 2. This means that all States will be affected. It means at-large
elections are going to be dead.

I would like to note, Mr. Chairman, that at-large elections came out
of the progressive era of history in this country to get away from the
ward system, which was looked upon by the reformers in those days
as being a corrupt way of forming city government. They wEiiRt to the
at-large election to try to get a broader based representative, one who
had a citywide perspective. That was the purpose of the at-large elec-
tion, an honorable one, a good one. These provisions iliat we are now
being asked to consider will negate that. It will force us back into the
old pattern of specific districts. I think it will fragment American
politics. It will intensify racial hostility because it means that white
candidates will campaign in white districts, black candidates in black
districts. There will be no need for a black candidate like Mayor Brad-
Icy in California to build a broad constituency. He will simply go into
his black constituency. That would be the input of it in terms of abol-

..... ishing at-large elections. It would mean white candidates would no
longer need to be sensitive to the concerns of their black constituents
because they would simply be campaigning for white votes. And all
of that would be done in the name of enhancing racial harmony and
racial participation in the United States.

Mr. Chairman, I cannot in good conscience accept that. Again one
might say but the intentions are good; they are honorable; they mean
well; they want to enhance a certain form of participation in Ameri-
can politics. I understand that, Mr. Chairman. But the issue involves
very important constitutional questions. It involves enormously im-
portant problems in terms of what will ultimately be required as far
as results, effects, proportional representation, call 'it what you will.

I intend, Mr. Chairman, to do everything I can to alert my dis-
tinguished colleagues as to -what they are doing here. I think they
ought to reflect long and hard on it.

Finally, Mr. Chairman, I would like to at the proper time offer
amendments dealing with the problem of burden of proof, which under
the 1965 act is ill-conceived in terms of the burden of proof is still
upon the locale; it is not upon the Attorney General. I want to talk
about reasonable bailout. I want to talk about this problem of venue.

Mr. Chairman, I would like to make it clear I will bring up all of
these matters in an orderly way, not a dilatory way. They deserve to
be aired. My colleagues need to reflect upon it, think about it. How-
ever they vote, I will respect it. But the thing that has troubled me
from the very beginning on this whole business of the Voting-Rights
Act is some motion we must get it through qiiickly, never mind the con-
stitutional questions, never mind the implications of it or the applica-
tion of it; we must get it through, that some way or other it is a taboo
subject to discuss publicly. We must get it behind us. We must get on
to the budget. We must Pet on to this, and we must get on to that.

Well, I have no objection about moving the legislative process on in
an-orderly way. I think we ought to do it with this very important
piece of legislation lest we-bring this committee or the Senate or the
Congress or the democratic process ito disrepute by being obstruc-
tionist. On the other hand. we have the great obligation as the so-
called greatest deliberative body in the world to talk seriously about
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they are doing. If they understand what they are doing and vote for
it, that is fine. That is fine and that is the way the system ought to
work, and that is the way it does work. I want to see it work that way.
But I cannot, Mr. Chairman for the life of me believe that, if the U.S.
Senate and its disting.ushed Members understood how this section 5
has been app lied in the South and how section 2 of the new bill will
now be applied nationwide, I do not think they would accept it. I
think they would turn it down awd say: That isn't what I thought we
were doing; that isn't the direction I wanted to go; I don't know where
along the way I got confused about what we were doing. And I think
that is the great juncture at which we now bring ourselves, Mr.
Chairman.

I thank the indulgence of the Chair. I thank the indulgence of my
colleagues. I look forward, Mr. Chairman, at the appropriate time to
deal with whatever particular piece of legislation is brought before
this committee and offering the appropriate amendments. Thank you,
Mr. Chairman.

The CHAIXRA. Does anyone else have an opening statement I The
Senator from Alabama.

Senator DENTONq. ir. Chairman, I want to compliment you for the
nobility of your motivations in bringing this unclear and somewhat
controversial legislation before this committee and trying to get it to
the floor expeditiously. I have a longer statement which I will defer.

I want to recognize the outstanding and dedicated efforts of Senator
Hatch. I think it is worth noting that, although his State of Utah has
no jurisdiction, not one, covered under this act, yet my chairman on
Labor and Human Resources has worked hard to present all aspects
of this important issue. It adds to my reasons for admiring him. I
want to thank him personally. I know that my colleagues on the coin-
mittee appreciate his accomplishments in shepherding this legisla-
tion through the committee in a timely fashion.

I also want to recognize the efforts of Senator Dole. There is no one
whose idealism and pragmatism together enjoy more respect from
me. I know that he has worked tirelessly to find common ground for
those of us with differing views on the effect-versus-intent question in
section 2 and on the length of the extension of the preclearance provi-
sions of the act. Senator Dole and others on the committee, including
Senator Mathias, Senator Heflin, Senator Kennedy, have created a
new framework within which we can begin our consideration from a
new position on the Voting Rights Act. Theirs is a valuable contribu-
tion and one that I sincerely appreciate.

Because the question is so important, I will withhold my judgment
on,the merits of the amendment proposed by Senator Dole until the
committee has thoroughly discussed its potential effects. I must note
that any amendment we find to be an acceptable compromise still must
be approved by the Senate and withstand the rigors of a conference
with the House, where we must keep in mind that the version there-
from contains a strict results test in section 2 which all of us have
overtly declared our disapproval of or implicitly declared it, and that
that version does not contain even a cap on preclearance or bailout re-
view of the sort provided by the Dole amendment.



54

I hope we will examine and consider these and other proposed
changes with the unmost care.

Some provisions of the Dole amendment, as I understand it at the
moment, do trouble me. I want to go on record as one who is and has
been all his life in favor equality of opportunity for all citizens. I am
for the valid goals that I am sure Senator Dole has in mind with re-
spect to his version of this. I believe the South has suffered through
racial tension. I believe the War Between the States was a result of
the south having inherited an absolutely abhorrent institution, that
of slavery.

I believe that there has been in the past an inherited discriminatory
feeling resulting from Reconstruction, not prejudice. But the farther
you got from Washington, D.C., the less you felt of President Lincoln's
worthy remark when the victory parade was passing by him and they
asked him what song he would like to hear the band play, he said: "Let
the band play Dixie." That spirit was felt throughout Virgqinia. It did
not reach Mobile, Ala. In Mobile, Ala., there were some pretty darned
harsh and uncompromising and unforgiving practices which took place
which resulted in my grandmother, for example, having hatred in her
heart not because she disliked blacks but because she disliked what was
done when her blacks were freed before the Emancipation Proclama-
tion. They stayed with her for two generations after that, loved her and
her mother, and so on. Now, the Senators from the North ought to know
about things like that. They ought to know that we have not all been
antiblack in the South, nor are we now. There is less trouble in Selma,
Ala., right now, and we have come through a night. I believe the dawn
is here.1 believe the South is aware that there is further progress to be
made on the part of all of their citizens. But the majority of whites in
the South, I think, are at least as well disposed toward their black
brethren as those in the North.

I think there is less trouble in Selma than there is in South Boston.
I think that Chicago, last night being portrayed on television as the
most segregated city in the United States, is something that gnaws at
the heart of some of us from Southern States, where my mother now
lives in a black and white neighborhood, which 20 or 30 years ago would
have been considered impossible and repulsive. She is perfectly happy
there now. Some of her dearest friends and closest associates are black,
as are mine. Not one black person who ever heard me talk during my
campaign voted against me, but the majority of the blacks in the State
did because they were told by their black bosses: Vote against him; he's
a Republican; he's a conservative; he doesn't like blacks.

In my State I know that 62.2 percent of the blacks are registered
voters. In Massachusetts 43.6 percent are. Why is not Massachusetts -
covered by section 5 and Alabama is? I think there should be some
candid reappraisal of facts like that.

There is emotion about this because people do not like to be looked
down upon when they indeed feel that they should not be. Thank you,
Mr. Chairman.

I ask that the full statement I had prepared be included in the record
of these proceedings.

The ChARMAN.Without'objection, it is so ordered.
[Material referred to follows :]
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P AR STATEMENT OF SEATOa JREMKAN DENTroN

Mr. Chairman, the Voting Rights Act and other civil rights laws have been
an important part of this country's commitment to protecting the fundamental
rights of all Americans. The civil rights struggle that produced the Voting Rights
Act also left a legacy of freedom and equality which Is unparalleled in the history
of nations. I know that Alabama is a better place because of the civil rights
movement, but that much more remains to be done before the vestiges of racial
prejudice are totally eradicated, in my State and others.

As a boy, I saw the consequences of racial prejudice and can still vividly recall
scuffling with some of my classmates who would thiow stones at the black women
who stood at bus stops. Those were sad and tragic days. I am pleased to know
that I can participate in this year's consideration of extension of certain pro-
visions of the Voting Rights Act. Clearly, the right to register and to vote is one
of the fundamental requisites for citizenship in a Democracy. The denial of that
right as practiced in the South and elewhere before the enactment of the Voting
Rights Act In 1965 was Inexcusable and morally reprehensible.

'i.oday, however, the Judiciary Committee faces a different world than that
existing In 1965. Tremendous advances have been made in assuring the right to
vote for members of minority groups. There has been a shift in both attitude
and actions by local officials and by ordinary citizens. The dramatic increase in
black voter registration and turnout in the South in the last seventeen years is
evidence of the success of the Act.

I hope that members of the Committee from states that do not have jurisdic-
tions "covered" by the preclearance provisions of the Act will consider carefully
the consequences of adopting the House version of this year's extension. Many
states and jurisdictions are growing Increasingly dissatisfied as they come to un-
derstand that their good-faith, and largely successful, efforts to end voter dis-
k.:. i::., in are not to be recognized by the establishment of a reasonable bailout
provision.

. io'coer, responsible leaders at the the state and local level are voicing op-
position to the establishment of a "results" or "effects" standard, in Section 2
which would transform the Act. The amended Section 2 would Institute in this
country a system of proportional representation, and proportional not by political
party but by racial and ethnic classification. I cannot imagine anything more Ini-
mical to the ideals on which this country was founded, or to the philosophy and
ethic which has prevailed since its founding. Under the amended Section 2, any
election outcome that produced results out of line with ethnic and racial pro-
portions would be suspect, and perhaps overturned, if, at the same time, any one
of a number of "objective" factors of discrimination was present.

Interestingly, the central case in the debate over retention of the current "in-
tent test" is the 1980 Supreme Court decision in Mobile v. Bolden. The High
Court in that case upheld that the "intent test" was the standard under Section 2.
Supporters of the House bill have argued that Mobile must be overturned and
an "effects test" established because "intent" is impossible to prove. Just last
week, on remand to the district court, requirements of the "intent" test were
satisfied when the plaintiffs were able to demonstrate to the court's satisfaction
the discriminatory intent of Mobile's at-large election method. The Mobile case
should, therefore, lay to rest the argument for the establbuhment, under Section 2,
of an "effects test" that could be used to attack all at-large elections and estab-
lish racially "safe" districts.

-Early on during the consideration of the bill now before us, I was impressed
by the extent to which the "exceptional circumstances" that justifed this legis-
lation had changed, the Committee's Report highlights this shift by pointing out
that minority voter registration rates "in such covered states as Alabama, Louisi-
ana, Mississippi, and South Carolina exceed the average national minority
registration rate." The report also sugge ts, in light of the Court's holding in
South Oarolina v. Katzenbach that the proposed "in perpetuity" extension of the
pre-clearance obligations in Section 5 may well be unconstitutional. It appears
to me that the Subr-ommittee is covrrect to question whether Congress has the
authority to enact legislation requiring permanent pre-clearance only for a
limited number of Jurisdictions.

Moreover, from a simple policy point of view, it is objectionable to argue that
a state like Alabama, with a 622 percent rate of black registration, should be
covered by Section 5 while a state like Massachusetts with a 43.6 percent rate
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of black registration, should not be. This same question applies when one ex-
amines the number of black elected officials in covered states. In 1979, with 208
elected officials, Alabama ranked tenth in the Nation in terms of electing black
individuals to public office.

Many have argued that the preclearance requirements of Section 5, If they
are to be continued at all, should be extended nationwide in order to cmp~iasize
the importance of protecting voting rights in every Jurisdiction where they are
threatened or denied. It is, however painfully apparent that the pre-clearance
procedure is intrusive and burdensome. Perhaps the Justice'Delartitient's staff
could be expanded to meet the administrative demands but I am now con-
vinced that nationwide pre-clearance would simply multiply the problems that
limited pre-clearance already has created.

Although Congresss originally designed the Section 5 process as a way to pro-
vide covered jurisdictions with a "rapid method" for preclearing electoral changes,
it is not functioning .n that manner. In Allen v. Board of Elections, the Supreme
Court expanded the scope of the Act by holding that the Act's preclearance pro-
visions were applicable not only to new laws which might tend to deny blacks
their right to register and vote, but to "any state enactment which altered the
election law of a covered state in even a minor way." The volume of submissions
required from states, counties, cities, towns, and even organizations, such as
school boards which have no responsibility whatever for voting, has reached
excessive proportions. The intrusive burdens created by tl!e Section 5 pre-clear-
anco procedure are illustrated by Justice Department stati-tics indicating that,
although It Is receiving four submissions (some with multiple changes) per day,
the objection rate for Section 5 submissions Is currently only 0.2%.

Clearly, the pre-clearance procedure has evolved into a mere inventory of
voter registration systems. As stated In a dissenting opinion by Chief Justice
Burger, in U.S. v. Board of Oommi88ioner8, "it is a trivial, though burdensome,
administrative provision" for both the covered jurisdictions and the Attorney
General. The function of Section 5 as a purported remedy goe. I'ar hey ,nmd the
scope of the arguable violations ascertained. When the onerous burden of com-
pliance is weighed against the small percentage of actual objections, the proce-
dure as now constituted is even less supportable.

Perhaps worse, the administrative pre-clearance process Is actually not a
process at all, but rather an administrative imposition of the will of the Attorney
General, or his staff, there Is no provision for a hearing and there are no written
standards of review; the confidential file Is unavailable to the submitting Juris-
dictions; and there is no requirement for findings of fact. Indeed, there Is not
even a necessity to reach the conclusion that a change is discriminatory. As
Justices White, Powell and Rehnqulst observed, in dissent, in (Itorgih, v. L united
States:

Why should the State be forced to shoulder the burden where its proposed
changes are so colorless that the country's highest legal officer professes his in-
ability to make up his mind as to its legality.,

Notwithstanding the breadth of the power of the Attorney General, his dis-
cretion is not subject to judicial review. It Is difficult to imagine a process that is
more offensive to the principles of federalism than one that determines the
efficacy of a State's laws without either basic due process protections or Judicial
supervision.

For these reasons, I would support amending Section 5 of the Voting Rights
Act to create a more reasonable pre-clearance procedure.

Finally, I agree with President Reagan's statement on November 6, 1981, that
"As a matter of fairness, I believe that States and localities which have respected
the right to vote and have fully complied with the Act should be afforded an
opportunity to "bail out" from the special provisions of the Act. Toward that end,
I will support amendments which incorporate reasonable "ball out" provisions
for states and other political subdivisions. Under the current provisions of the
Voting Rights Act, August 6, 1982, is the date on which covered Jurisdictions
such as Alabama would have the first real opportunity in seventeen years to
achieve "bail out" from the Section 5 pre-clearance provisions.

The Kennedy-Mathias Bill includes so many overly stringent and artificial
obstacles to "bail out" that, for practical purposes, Alabama would be denied
"bail out" forever. I will vote against the Kennedy-Mathias Bill since I believe
it is unfair to deny Alabama and other covered jurisdictions a reasonable oppor-
tunity to "bail out" and thereby regain equal sovereign status within the federal
system.
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In conclusion, I will say only that I do not support these changes in the law
as part of an attempt to undo the g.od that has been done in the last seventeen
years. Rather I maintain that the protection of the rights of minority group
members is foremost in my mind, because racial prejudice and discrimination
are abhorent to me both politically and personally. If we allow the Voting
Rights Act to become an insurmountable and inflexible barrier to local and state
responsiility, then I believe ue will have frustrated the Intent of Its authors
and the Congress that enacted it.

The CHAIRMAN'. Does anyone else have a statement to make ? The
Senator from Kansas.

Senator DOLM Mr. Chairman, I have a statement that I would make
in connection with the amendment I intend to offer, but I want to
proceed in any way the chairman wishes. If amendments are in order,
then I would be happy to-

The CHAIRMDAN, If all the Senators have made statements who care
to, I think we ought to proceed with amendments so we can expedite
the bill. I want to tell Senator East and others we are not rushing this
bill. We are going to give a chance to everybody to make a statement,
offer amendments, and we want to proceed in an orderly manner; but
we do not want to have delay. I just wanted to explain tat position to
everyone. We are going to be fair to everyone. The Senator from
Kansas.

Senator DOLE. Thank you. Mr. Chairman. Again, I want to express
my thanks to the chairman for his patience and for his willingness to
meet with us a number of times, a couple of times on Friday, inhelging
us take, as the Senator said, a step in the right direction. Maybe it
does not go as far as some would like. Maybe it goes a bit further than

-6thers would like. But it is an honest effort to try to compromise dif-
ferences in a very controversial and emotional subject, and that is
voting rights for Americans.

I certainly have the highest regard for all of jny colleagues on this
committee. I certainly appreciate the statements by Senator Denton
and Senator East. I would hope that when the proposed compromise
is fully explained, as it will be, that we might have the unanimous sup-
port of every member of this committee; if not on the amendment,
then on reporting the bill for Senate action.

Based on that, I would just like to go back and review to some extent
what has happened. This bill has been around for some time. The
House bill passed the House by a vote of 389 to 24. Now, some would
say, well, maybe there would be more votes against it; but it was so
one-sided that everybody except for 24 Members decided to vote for it.
The next step was introduction of that House bill by Senators Kennedy
and Mathias with, I think, at that time 61 cosponsors, now it is about
66 cosponsors; 26 of those are Republicans, and 40 are Democrats.
So, it is a strong bipartisan effort and a demonstration of broad bi-
partisan support for the House bill. I say this as a matter of back-
ground to let members know that I assume without any change the
House bill would have passed. There were some who were keeping score
saying that on this committee there were nine who supported the
House version, seven who opposed it, and two who were undecided.
Now, the Senator from Kansas was not a cosponsor of the House bill.
I had not had an opportunity to look at it. We were very busily en-
gaged in budget and tax matters. It seemed to me that I had some reser-



58

nations that I thought I should take some time to reflect on and did not
cosponsor that legislation. But I do believe that over the years my
record on civil rights is a good record. I have some credibility with
people in the Senate and this committee and with civil rights leaders
who were pushing for the House bill.

In the course of discussing this bill-and I know that the Senator
from Utah spent countless hours in hearings, as did other members of
this committee, and I commend them for that; and I know of the strong
views they hold with reference to intent and results. I do not, say, quar-
rel with that, but I will try to explain in a minute why I believe that
we should move quickly on what I will offer as a compromise for my-
self, the Senator from Arizona, Senator DeConcini; the Senator from
Iowa, Senator Grassley. And then the original sponsors of the major
provision have joined in the compromises, Senators Kennedy and
Mathias, along with, I think, Senator Metzenbaum, who has an impor-
tant provision in that bill.

I would like to include in the record before I give my statement a
statement by the President supporting the compromise because I think
it indicates the President's commitment in this area. I would only say
that he indicates in the last paragraph:

The all-important goal now is to enact an extension of the law as quickly as
possible so that we can put it into effect and assure all of our citizens that
we are committed to protecting their most sacred rights. As I said in my state-
ment of November 6, the right to vote is the crown Jewel of American liberties,
and we will not see its luster diminished.

I would say to some who were urging the White House to make such
a statement that it came within 1 hour after the press conference yester-
day. The Senator from Kansas, I guess it is fair to say, knew it was
coming but was not in a position to announce it at the press conference.
In any event, that is an indication of the President's commitment and,
I think, indicates widespread support.

I can also indicate that other Senators who did not cosponsor the
legislation, such as Senator Goldwater and Senator Gorton and others,
have now indicated their support for the compromise and, I believe,
will be doing so publicly before the. day is out. That will be a fair
number of Senators on the Republican side. I understand there may be
some on the Democratic side who will express their support for the
compromise.

I would say at the outset that supporting the compromise does not
indicate that everybody is totally satisfied with the final product.
There are some who have reservations that we do not do enough, as I
said earlier, and some will probably-and I certainly respect that
right-attempt to amend the compromise in the committee and on the
Senate floor.

As the members of the committee are aware, late yesterday after-
noon I along with Senators DeConcini, Grassley, Kennedy, and Metz-
enbaum and Senator Mathias, who could not be there, announced that
we had worked out a compromise on the matter now under consider-
ation. The compromise is the result of extensive negotiation and dis-
cussion with our colleagues on the committee as well as with leaders
in the civil rights community. I believe that, as I try to count the
present support for the compromise, there are about 13 members of
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this committee who will support the compromise. Hopefully, that
number will grow before a vote is taken.-

In addition, as I have indicated, tile compromise has received the
endorsement oi tile President. The P'resident, I think it is fair to say,
does recognize that there are some concerns before the committee with
reference to bailout provision. But generally it is a strong endorse-
ment of the proposal.

Before getting in-to the specifics 1 would like to hare a few general
comments abouc the Voting Rights Act. I would certainly like to add
my name to everybody else in tis committee regardless of their view
on the compromise wno have acclaimed the act as the most effective
piece of civil rights legislation ever passed by Congress. In the past,
I have supported measures designed to extend and'strengthen this leg-
islation. .1 !iope that I can be of some help in this Coongress.

In addition, I think it is important, and I share everyone's concern
that we should not rush the legislation; but there are a number of mat-
ters that must be dealt with between now and the first of June: for
example, the debt ceiling for example, the defense authorization bill
that is on the floor; the budget resolution. There are a couple of op -
portunities, notwithstanding that rather heavy schedule, where the
Senate might consider this legislation. It is also my understanding, I
would say to Senator Denton, that I entered into this compromise on
the firm assurance that the I-ouse would accept the compromise. that
we would not go to conference and have it watered down. If that hap-
pens, the Senator from Kansas is going to have some serious reserva-
tions, as I had about section 2 of the House-passed bill.

I hope it is fair to say that there has been contact with leaders in
the House. It is my understanding, unless there are amendments
adopted that could not be acceptable, that at least the language of the
compromise would be accepted by the House and might even avoid the
necessity of a conference altogether. I think that is a matter that ought
to be fully understood.

In August key protections of the act will expire. That is another
reason, I think, that we should use deliberate speed where we can.
There is a clear mandate from the American people; there is no doubt
about that. I think that is another reason we should act promptly.

With regard to the compromise itself, we are all aware that the
most controversial aspect of the committee's consideration of S. 1992
relates to section 2 of the Voting Rights Act. Section 2 lies at the heart
of the act insofar as it contains the basic guarantee that the voting
rights of our citizens should not be denied or abridged on account of
race, color, or membership in a language minority. In the 1980 case
of Jobil v. Bolden, the Supreme Court interpreted section 2 as pro-
hibiting only intentional discrimination. The Mathias/Kennedy bill
would amend section 2 to prohibit any voting practice discriminatory-
in result. The bill recommended by the Constitution Subcommittee,
.however, would not amend section 2, thus leaving the intent require-
ment of the Mobile decision intact.

Proponents of the results standard in the Mathias/Kennedy bill
persuasively argue that intentional discrimination is too difficult to
prove to make enforcement of the law effective. Perhaps more impor-
tantly, they have asked, if the right to exercise a franchise has been
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denied or abridged, why should plaintiffs have to prove that the depri-
vation of this fundamental right wfis intentional. On the other hand,
many on the committee have expressed legitimate conc.irns that a re-
sults standard could be interpreted b3 the courts to mandate propor-
tional representation. That is the matter that Senator East referred to
and, I think, properly so. However, it has been repeatedly pointed out
that prior to Mobile the courts used a legal standard which did not
require proof of discriminatory intent and that the use of the legal
standard did not lead to court-ordered proportional representation.

The supporters of this compromise believe that a voting practice or
procedure which is discriminatory in result should not be allowed to
stand, regardless of whether there exists a discriminatory purpose or
intent. For this reason, the compromise retains the results standards of
the Mathias/Kennedy bill. However, we also feel that the legislation
should be strengthened with additional language delineating what
legal standard should apply under the results test and clarifying that
it is not a mandate for proportional representation. Thus, our com-
promise adds a new subsection to section 2. which codified language
from the 1973 Supreme Court decision of White v. Regeater. White
was a controlling precedent for voting rights cases prior to the con-
troversial Mobile decision.

The new subsection clarifies, as did White and previous cases, that
the issue to be decided is whether members of a protected class enjoy
equal access. I think that is the thrust of our compromise: equal ac-
cess, whether it is open; equal access to the political process; not
whether they hafie achieved proportional election results.

The new subsection also provides, as did this White lire of cases, that
the extent to which minorities have been elected to office is one cir-
cumstance wWch may be considered. But it explicitly states-let me
make that very clear-in the compromise that nothing in this section
establishes a right to proportional representation.

Another issue which has been the focus of debate in the committee
concerns a preclearance requirement of the Voting Rights Act. Pur-
suant to section 5 of the existing law, certain States and political sub-
divisions with a history of discrimination are required to preclear vot-
ing changes with the Department of Justice or Federal District Court
in the District of Columbia. In August of this year, many of these
jurisdictions will be eligible to bail out of this preclearance require-
ment. There is virtually unanimous agreement among the committee
that the preclearance requirement of the act should be extended. There
has been, however, considerable disagreement as to how this should be
done.

Under the Mathias/Kennedy bill, jurisdictions could begin bailing
out of the preclearance requirement in 1984, but to do so they would
have to meet new tough bailout criteria. Under the subcommittee bill,
jurisdictions could not begin bailing out until 1992. But in 1992 they
would only have to meet the bailout criteria of the existing law, which
is simply that they have not used a test or device to discriminate since
1965. That is a rather major difference in the two approaches.

We believe that the approach in the Mathias/Kennedy bill on this
issue is preference to that of the subcommittee. I might say that this
was a matter that was discussed in great detail on the House side. An
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amendment there was put together by Congressman Sensenbrenner and
Congressman Fish of New York. That was accepted as a compromise
in tis particular area. Further, under this approach the basic measure
of eligibility for bailout is a jurisdiction's good behavior while under
the subcommittee bill it is essentially a mere expiration date.

For these reasons, the compromise retains a new bailout criteria of
the Mathias/Kennedy bill but with one significant change. Under the
Mathias/Kennedy bill the compromise places a 25-year cap on the pre-
clearance requirement. After that time, the Congress would have to re-
view the progress made in those jurisdictions, if any, which were still
subject to preclearance and to enact-further extension if necessary. The
compromise also requires the Congress to reconsider after 15 years the
workings of the new bailout criteria. Of course, as everyone under-
stands, the Congress would not have to wait 15 years. They could re-
view it next year or the year after or every "2 years. But we do put in
ti statute or in the compromise a mandatory review within 15 years.

This mandatory reconsideration clause will enable the Congress to
monitor the progress of covered jurisdictions in establishing a clean
record under the new criteria and insure that the criteria continues
to work in a fair and effective manner.

Our proposal also includes an extension of the bilingual assistance
requirements of the act until 1992. That was also in the subcommittee
bill reported out of Senator Grassley's subcommittee. Identical provi-
sions are contained in the House and subcommittee bill.

Finally, it includes a provision of interest to Senator Metzenbaum,
requiring that the blind, disabled, or illiterate be able to have an as-
sistant of their own choosing lii the polling booth. As I have indicated,
this is a primary result of Senator Metzenbaum and others who sup-
port that provision, as does this Senator.

I certainly want to commend Senators DeConcini and Grassley in
working out the provisions of this compromise, also Senator Simpson,
who was an early supporter of the compromise. Obviously, we owe
much to the cooperative spirit of the principal sponsors of the lervis-
lation: Senators Mathias and Kennedy and, I believe, to the Lea&r-_
ship Conference, and to those who have been actively engaged in the
discussions over the past several days.

I believe the compromise strengthens the House-passed bill. I be-
lieve that, had it not strengthened the House-passed bill, we could
have had a long discussion in this committee. But I do believe that
many of the concerns that have been expressed by Senator Hatch and
others, and I again recognize their expertise in this matter, much
greater than the expertise of this Senator, particularly since they were
parties to nearly all the hearings and in the subcommittee markup.
Notwithstanding a difference of opinion, I would hope that we would
move to adopt the compromise amendment, which in itself would be
open to amendment.

I would just say in summary that, so everybody clearly understands,
the compromise maintains the results standard of the House bill but
adds language-and this is the key part that I think Senator Thur-
mend and others are concerned about-to address the proportional rep-
resentation issue. Specifically, the compromise provides that the issue
to be decided is whether political processes are equally open, thus
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placing focus on access to the process, not election results. To the ex-
tent which minorities have been elected is one circumstance to be con-
sidered. We talk about the totality of circumstances, the White v.
RCge8ter criteria. But it also expressly states that there is no right,
there is no right to proportional representation.

Regarding section 5, the compromise retains the provision of the
House bill, whereby a jurisdiction can bail out of section 5's preclear-
ance requirement in 1984 by meeting a set of tough, new bailout criteria.
But the compromise places a 25-year cap on the preclearance require-
ment and provides for mandatory congressional reconsideration after
15years. As I have indicated, there are other provisions of that bill.

Would like now, if I might, Mr. Chairman, to yield to the distin-
guished Senator from Iowa, who I believe has a statement with ref-
erence to the compromise.

The CHAIMAN. Senator Grassley I
Senator GRASSLEY. Thank you, Senator Dole.
I want to compliment everybody who has been involved with working

out this compromise, people on the commmittee staff as well as those
outside of the Congress who are interested in this legislation. Yesterday
I announced my cosponsorship of this voting rights compromise pro-
posal. As a member of the Subcommittee on the Constitution, I had an
opportunity to actively participate in the hearings of the proposed
extension of certain parts of the Voting Rights Act of 1965. In those
hearings I heard many convincing arguments both pro and con as to
the merits of amending this important act, especially of amend, ng
section 2.

Throughout these proceedings, I have continuously asked: Is there
some middle ground? I sought the counsel of various members of the
Judiciary Committee on both sides of the aisle in an attempt to find
some point of reconciliation on this sensitive issue. At the subcommittee
markup, I expressed my regret at not having attained a compromise
position at that time. I made it clear, however, that I would continue to
seek a proposal which would gain the support of the vast majority of
members of this committee. I believe that this proposal is in keeping
with my intentions to resolve this critical issue with a broad, bipartisan
measure. I should hope that this bipartisan action would dispel the
fears of our minority citizens as to the perceived extension of the
Voting Rights Act.

This compromise -proposal should put to rest the misrepresentation
that the right to vote is threatened because the Voting Rights Act is
.about to run out. 'L his action is a clear signal that Congress will not
allow even the special temporary provisions of the permanent Voting
Rights Act to expire. I believe that this compromise proposal is in the
best interest of all of our citizens. At a time when we face demanding
economic challenges, this Nation needs to unite and not be divisive.

It is apparent to me that the Congress should settle the technical
questions involved in this important civil rights matter so that we may
focus our full attention in the summer months on the economic chal-
lenges which face this Nation. It is in this spirit that I support this
compromise which guarantees that all Americans shall have the right
to participate in the electoral process.
IThe CiAmuw. Senator Dole?
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Senator Dou. Mr. Chairman, if I can now yield to Senator DeCon-
cini, and then we could submit the amendment, there may be others
who would like to speak for or against.

The CHAIRMAN. senator DeConciniI
Senator DECoNciNI. ir. Chairman, thank you. Thank you, Senator

Dole and Senator Grassley. I have already put in remarks on the tre-
mendous work that the chairman of the subconnittee has put forth
in this effort. Indeed, it has been a grueling effort to get this legislation
before the committee. I think Senator Hatch has the thanks of all of
us here as well as the chairman for his dedication to bring this legisla-
tion before the committee and the Senate very expeditiously.

During the subcommittee hearings on S. 1992, many Senators ex-
pressed concern over the potential consequence of the bill's proposed
results test such as racial proportional representation and per se in-
validation of at-large election systems. The response which 1 had and
the other cosponsors of this bill gave was that the results test did no
more than to reinstate White v. Ieqe8ter'8 standard for vote dilution
cases, a standard which had been in use up until the 1980 Supreme
Court case, Oity of Mobile v. Bolden.

Many Senators, including the Senator from Kansas, Senator Dole,
and the Senator from Iowa, Senator Grassley, agreed that the rein-
stitution of the White standard was the proper goal but were uncom-
fortable with the language of S. 1992. As a result, we worked out an
agreement which affirmatively states the standard in vote dilution
cases would be with language taken almost word for word from the
White decision. We made some additional minor changes such as the
25-year limit on the preclear-ance requirement of section 5 of the act
anda provision to insure that blind, handicapped, and illiterate voters
can receive assistance from persons of their choice in the voting booth
so that such individuals will not be subject to undue influence or liar-
assment from voting officials. Indeed, Senator Metzenbaum, the Sena-
tor from Ohio, certainly articulated this cause with great eloquence.

While I have never believed that the original language of S. 1992
would lead to the dire consequences which have been predicted by some
of the bill's opponents, I believe that the agreement which we are
presented with today represents an improvement in the legislation and
marks an important point in the progress of S. 1992 through the Con-
gress. The amendment will preclude speculation concerning propor-
tional representation requirements or impossible bailout requirements.
Both of these matters are of deep concern to me. My own State of
Arizona is covered under section 5 of the Voting Rights Act and is thus
subject to the bailout requirements of the act. Similarly, the largest
city in my State, Phoenix, has an at-large election system.

I would never support this bill if I thought that it would make any
State bailout from preclearance impossible or if I believed that it
would result in an automatic invalidation of the electoral system of
the Phoenix city government.

I have studied this legislation very closely. I have worked hard to
help put together the agreement today. I am convinced that none of
these consequences would occur under our agreed language. I can thus
support the agreement without reservation.
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I want to add that I am pleased that the administration now agrees
that the results test is the proper test and that the Senator from Kansas
has forged the amendment which satisfies the administration's posi-
tion and concerns about proportional representation and at-large elec-
tion. This agreement is the result of hard work by reasonable people.
In addition to Senators Grassley and Dole, Senator Mathias and Sena-
tor Kennedy and others who have worked on 8. 1992 deserve the credit
of finding a middle position here that will insure the results test but
will also insure that the intent of the Voting Rights Act is carried out
and will not mandate proportional representation.

I compliment the Senator from Kansas and thank him for his dili-
gence and the courtesies he extended to myself and my staff.

Tho ChAMIrSAN. Senator MetzenbaumI
Senator AMrZENBAUA1. Mr. Chairman, very briefly, I would just like

to commend Senator Dole and those who worked with him in putting
together th'i compromise. I think it was a superb job. I think it was
done under very diflicult circumstances. I think that he indeed is en-
titled to all the credit that one could possibly give to a Member of the
Senate. Senators DeConcini, Grassley, Kennedy, and Mathias have
also provided superb cooperation in bringing about this end result.
The fact that the Leadership Conference on Civil Rights saw fit to
accept the amendment is, to me, a credit to the legislative process work-
ing its highest and best.

I am personally grateful to all of them for including the amendment
that I had offered in connection with the blind, the disabled, and the
illiterate. I am most pleased that that amendment is included in thecompromise.

I would like at this time, Mr. Chairman, to include in the record a
letter from Mr. James Gashel, director of governmental affairs,
National Federation of the Blind. I thank you.

The CIIAIMAN. Without objection, it will be inserted into the record.
[Material referred to follows:]

NATIONAL FEDERATION OF THE BLIND,
Baltimore, Md., April 27, 1982.

Hon. HOWARD METZENBAUM,
U.S. Senate, Washington, D.C.

DE.ui SENATOR METZENBAUM: This letter is to request your assistance in a
matter of concern to thousands of blind citizens of this country. I am speaking
of a problem which needs to be addressed in the current Congressional debate
over extension of certain provisions of the Voting Rights Act of 1965.

Voting rights are as important to-the blind as they are to any other .ass of
citizens. We favor extending the expiring provisions of the Voting Rights Act,
but as a class-the blind-this is not a matter of self-interest, inasmuch as the
current statute does not include us under its protections. Two factors prompt
us to ask for your assistance and consideration. These are (1) the voter assist-
ance problem, and (2) further complicating of this problem by the language of
Section 4 of S 1992.

Tho Voter Assistance Problem: We begin with the premise that people who
are blind-including people who see some but not well enough to read ordinary
ink print-require some form of assistance in voting, whether the vote is by
machine or by means of a paper ballot. According to the most reliable statistics,
there are approximately 465,000 blind persons of voting age in the United States.
In addition, as many as 1.3 million other citizens have significantly visual limita-
tions to the extent that they may have difficulty marking ballots or using voting
machines. In order to participate comfortably and with ease in our electoral
process, these voters must be entitled to assistance from other persons.
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Historically, most states and political subdivisions have provided for the possi-
bilty that some voters will be blind or visuadly impaired and require assistance.
Generaly speaking, It became common practice for Judges of election or other
election officials from each party to assist the blind by reading an(Umarking bal-
lots. This procedure wds also designed to protect against (lie presumed possibil-
ity of voter manipulation, which it was felt might take place under the guise of
providing assistance to the blind. Thus, upon appearing at a polling place*, a blind
voter asking for assistance would be accompanied into the booth by the required
number of election personnel-each on hand to be sure that the other would not
cheat, and all being present for the alleged purpose of protecting the blind voter
against manipulation or other fraudulent conduct.

These forms of assistance to and protection of the blind were in use almost
universally throughout the United states until the early 19630's. Then, bAnd
citizens began puulicly to object to these procedures, branding them as overpro-
tective ana even custodial. These objections were the natural outgrowth of a
more independent-minded and self-assuied approach to blindness arising from
withinthe ranks of the blind, themselve... The result was that several states and
political subdivisions chose to change their election laws. The National Federa-
tion of the Blind heped to guide these legislative and policy modifications, with
the idea that blind voters should be given free choice in designating voting as-
sistants. Also, the Federation argued that the act of voting should be performed
privately by each blind person with an assistant. This requirement was designed
to avoid intruding upon every blind person's right to cast a secret ballot.

In a very real sense, the custodial procedures which have been used to assist
and monitor the blind in voting discriminate by Infringing upon the secret ballot
right and by discouraging blind persons from voting out of the realtstic fear of
being intimidated by looking election officials. The extent to which this form of
voting discrimination exists is emphasized by the diversity of state laws. While
it is true that the statutes In most states permit bl:nd voters to have assistance
provided by a friend or other person (not necessarily an unknown election offi-
cial), this mandate is not in place everywhere. Moreover, even where the laws
permit blind voters to choose their own assistants, election officials are some-
times allowed to monitor the casting of ballots.

To illustrate this diversity it, should be noted that Ohio has enacted the very
acceptable procedure of al.owing blind voters the right to choose their own as-
sistants and to vote with assistance In private. On the other hand, at least three
states have far more restrictive voter assistance procedures, requiring that a
manager of election and a bystander shall assist any blind voter unaccompanied
by a spouse. Other states, Including, for example Vermont, have statutes which
require the blind voter to have an assistant who is a "qualified elector" in the
same town. This diversity leads to gr~at confusion among the blind, as well as
among election officials, often causing confrontations and disputes over the pro-
cedure to be used. The result is that many blind people choose to avoid the Issue
altogether by staying away from the polls. In other instances, blind people desir-
ing to vote do not do so because their assistants may not meet the specific
qualifications of the state's statutes. Thus, we have here a problem of national
scope which is properly the subject of the % oting Rights Act of 195, as amended.

(omplicating ElJcts of Section 4 of 8. 1.992: Although as presently, enacted,
the Voting Rights Act does not provide a national sta~idard for the methods to
be used when allowing voter assistance (nor does It contain a mandate that
such assistance should even be allowed), Section 4 of S. 1992 raises the issue by
placing a ban on voter assistance, with an exemption from this prohibition
provided for persons who are blind. This is the substance of what would be added
to-the Voting Rights Act if Section 4 is enacted in its present form, but in our
opinion, it Is not the complete or proper answer to the-voter assistance problem.
In fact, it was never intended to be the answer, and the legislative history of
this provision in the House makes this clear.

The language twow in Section 4 of S. 1992 was not in the original or reported
versions of H.R. 3112 but was added as a floor amendment, offered by Repre-
sentative Millicent-Fenwick. The amendment passed on a voice vote. Mrs. Fen-
wick was concerned that voters not be manipulated under the guise of being
assisted by "political bosses." Obviously, she saw this as a proper matter for
resolution on a national basis by inclusion of a profilbition on assistance in the
Voting Rights Act, and a majority of the House of Representatives agreed. Now,
apparently the chief sponsors of the Senate bill, along with the cosponsors of that
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bill-a majority in the Senate-also agree with the House. So, it would seem
that something like the Fenwick Amendment will be enacted into law.

Assuming this scenario, we hope to have the language of tne Fenwick Amend-
ment (Section 4 of S. 1992) modified in the Senate and in conference, in order to
provide substantively and affirmatively ior the right of blind persons anu ohers
needing assistance to have such assistance in voting.

The basis for our concern is that enacting Section 4 as is will cause a nation-
wide reassessment of election policies, including those on voter assistance. All
of this will be done in the cont-xt of a federal statute which calls ior restricting
assistance, backed by a legislative history of expressed concern for manipulation
of voters. Thus, even where we have already enacted some definite authority
for voter Assistancq for the blind under state laws, the methods and procedures
for assistance u ill be subject to review and likely alteration to conform to a
restrictively oriented national policy. Also, our concern is that strange things
begin to happen %hen uninformed election officials are turned loose to follow a
general directive such as that contained in Section 4. It is expected, for example,
that some will interpret this provision as requiring election officials to protect the
blind from unsuspecting manipulation by an assistant in the polling booth.
This interpretation would not be lar-fetched in view of the purpose of Section 4.
Hence, the "protection" of the blind would likely take the Iorm of extreme
custodialism. Section 4 thus raises the possibility that election judges will be
encouraged to observe blind voters for the lil-conceived purpose oL protecting
them. There is nothing in this provision to prevent this.

A national standard to insure the right of blind persons and others needing
assistance to have the assistance of a person chosen by the voter is required
in order to avoid disruption of desirable assistance procedures now in effect, as
well as to Institute such procedures where they do not now exist. Beyond this
general mandate, this amendment would have the value of underscoring the
voting rights of blind citizens and others who have visual limitations to the
extent that they find it necessary to vote with assistance. It Is Important for
Congress to take this step on behalf of these citizens, since many of them tend
to remain away from the poll& in fear of having difficulty with the mechanics of
casting a ballot. Others are concerned about having their votes witnessed by
election authorities, and still others are apprehensive about the possibility of
confrontations with election officials ihen they insist upon naming a personal
assistant.-This amendment would substantially eliminate the voting problems
faced by the blind and alleviate many of the worries about participating in the
electoral process which have existed among this population.

We urge the Senate to act favorably on this request for language to protect
the voting rights of blind citizens. Voting is a responsibility as well as a right
of citizenship; yet, thousands of our citizens who are blind still suffer the
indignity of second-class status every time they go to cast their ballots. These are
the people who live in jurisdictions which require assistance and supervision by
election officials. Such practices deny blind voters the right to cast secret ballots
and tell us that public officials do not have faith enough to believe that we, the
blind, can competently handle our own affairs without someone, even a friend or
a spouse, taking advantage of us. However you seek to justify them, the laws
which permit, even require, monitoring of blind voters and our assistants are
outmoded, custodial, and not complimentary to the blind as a class of citizens.
The Senate should take care not to enact any statute (such as Section 4 as
presently written) which might be interpreted as encouraging states to have
more restrictively oriented voter assistance policies than they already do.

We pledge to cooperate in any way we can to assist you along these lines, as
you participate in marking up the Voting Rights Extension Bill. Fortunately,
it would seem that we are not dealing with a controversial matter here; yet,
there is always the possibility that unrelated political or parliamentary issues
(such as the desire to have a bill identical T that passed by the House) could

--- interfere with objective appraisal and acceptance of our proposal in the Senate.
But, we trust and hope this will not be the case, inasmuch as the Senate has
the constitutional responsibility to exercise its independent Judgment. To the
extent that a conference would be required with the House to reconcile this
matter, we fully expect that a speedy agreement on this issue could be reached.

Cordially yours, JAmns GASH,

Director of Governmental Affairs,
National Federation of the Blind.
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Th CHAIRMA.-Senator Mathias?
Senator MfATHIAS. Thank you, Mr. Chairman. I think we are all

conscious of the fact that this is a measure which is time-sensitive.
We have what is known in space science as a window in which to pass
this bill. That fact alone makes the contribution that Senator Dole
has made even more critical than it would have been under normal
circumstances. Senator Kennedy can speak for himself, but I think
he and I together as the original sponsors are very appreciative of the
work that has been done by Senator Dole, Senator (Urassley, Senator
Simpson, and Senator DeConcini. It is important.

I am .nappy to cosponsor tie 1)ole Coiprcwmise. As a supporter of
voting rights legislation since the original bill in 1965, I have never
believed that proportional representation was required by the act. The
Dole amendment makes that abundantly clear. It seems to me that
what our goal has been is a color-free society, a color-blind society
and not one that draws precise and definitive and decisive racial lines.
That is really what we are reaching for in this amendment. I am
gratified that the President of the United States has seen fit to endorse
this eWort. I thmi that is an important addition to the whole debate.

I would ask unanimous consent, Mr. Chairman, that a copy of the
President's statement of yesterday be included in the record, as Senator
Dole has requested.

The CHAIRMAN. I have got to open the Senate at 11:30. T am going
to ask Senator Mathias if he will take the chair until I come back.
After the statements are finished, then we should take a 10-minute
recess. I intend to do that anyway before we start the voting if we
are through with statements and ready to vote.

Senator Doix. We can keep making statements though, can we not?
The CHAIRMAN. Yes. When I come back, I intend to take a 10-

minute recess anyway before we start the voting.
Senator IATHAS. Senator Kennedy?
Senator KNz.NF.DY. Mr. Chairman, I think it is time that we move

into the amendments; but I, too, want to express respect for the
eft'orts that have becn-made by senator Dole nn t the other sponsors
of this amendment. I stand as a cosponsor of the amendment as well.
I express appreciation to the Leadership Conference. I think Ben
Hooks said it well yesterday when he said that, if the Leadership Con-
ference was not interested in the proportional representation, that was
not their position, they were challenged to support language which
would resolve that concern in the minds of many members of the
Senate who were apprehensive about what the courts might do in the
future. I think any fair reading of court decisions both in the district
court and circuit courts would certainly indicate to any members that
that was not a real possibility.

They have supported this compromise. I think this legislation is
strong legislation. It is a reaffirmation of this country's fundamental
commitment to the -citizens of the Nation about participating in the
electoral process. I join in commending those who have made now the
real possibility of moving in a timely fashion.

I remind our associates and friends that this is not a new issue.
Senator Hatch has spent a great deal of time on this issue. Their
committee spent a great many hours in the course of hearings. We are
now into the late spring. This has been a matter which has been before
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the committee in one form or another for a number of months. The
Attorney General was inquired of on this issue during the course of his
own confirmation process.

It is important to point out at this time that the matter has been
before the committee for a considerable period of time. Now is the time
to act. I welcome the President's support for this proposal. I think
it is going to be extremely important in terms of giving the assurance
to all of our citizens that this Nation is firmly conunitted to the full
voting rights of all of our citizens.

Senator MATHAS. Senator SimpsonI
Senator SIMPSON. Mr. Chairman, I want to commend Bob Dole for

what he has done in this critically important issue.
It has been because of his ability and his persistence and his can-

niness, I might add, that we have come up with such a fine result. My
concern was always with regard to the issue of proportional repre-
sentation and appropriate bailout language. It is not something that
we do not deal with in the State of Wyoming. There are a couple of
counties in my State that are involved with this. I have really grappled
with it. I appreciate what Senator Grassley has done and Senator
DeConcini. I know the great work that Ted Kennedy has done and also
you, Mr. Acting Chairman. It has been very helpful to me to see that
we were able to so well utilize the language of the White v. Rege8ter
decision, which I think was the most appropriate way to go. I am
pleased that it was presented to me by Senator Dole some days ago. I
am pleased that I immediately told him of my hearty reception of it. It
resolved my quandary for me.

I am very pleased to be associated with it. I wish to be noted as a co-
sponsor of it. I thank all those who participated in it.

Senator MATHIAS. Senator Biden I
Senator BIDEN. Mr. Chairman, it is getting to be a little bit redun-

dant complimenting our colleagues on this compromise. If you listen to
all those who are already there, if it does not pass, I will be shocked.

I cosponsored this compromise. I would like to state the obvious.
This does not change much. What it does, it clarifies what everyone-
intended to be the situation from the outset. That was to rectify a
situation that had grown up as a consequence of a Supreme Court
case, yet at the same time not thrust into the law a fundamental new
requirement that neither the Civil Rights Conference nor the main
cosponsors of this amendment ever intended, which was the elimina-
tion of at-large election.

As long ago as, I guess, 2 months ago, I met in my office with the
members of the Leadership Conference and told them I thought there
was going to be a need for a compromise. They were slightly aghast
that a supporter of the bill would suggest that at that time. But it was
obvious from the outset that it would require in order to allay the fears
of many who have an instinct to support'this legislation but a genuine
fear that it may very well cause fundamental change in the electoral
process that was not intended.

It was also obvious that it required some thoughtful leadership from
the Republican-side of the aisle. I was bold enough back then to sug-
gest that either the Senator fromKansas-or ULt ,IwI fSI LL ro Nevada
would be the likely candidates to lead that charge. I am delighted that
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the Senator from Kansas did what he always does: Steps into the
breach when things are tough and comes up with reasonable ap-
proaches to solve very difficult problems. In this case they were, in
my humble opinion, ess substantive than cosmetic; but that makes
no differefice in the legislative process. If our colleagues believe in fact
they are fundamentally flawed, whether or not that exists, that affects
the vote. We need votes. As the former chairman of this committee
said, two chairmen back, Senator Eastland :- You got to know how to
count. And the Senator from Kansas knows how to count. His ability
to help us out of this quagmire without doing any injustice to the
original intent, in my opinion, of the major sponsors of the legislation,
Senators Kennedy and Mathias, is a great contribution.

There is one last comment I would like to make. Senator Grassley and
I have had our disagreements on a number of issues. There is probably
very little that Senator Grassley and I agree upon except that Delaware
is on the East Coast and Iowa is in the middle of the country. Beyond
that, I must say quite candidly that I wondered about Senator Grass-
ley's motivation. It is not proper to wonder out loud about the motiva-
tion of a colleague, but I did wonder about it. Senator Grassley came to
me 6 weeks ago and asked what I thought about the two provisions in
controversy here. I, quite frankly, thought it was just a little bit of
politics; he just wanted to talk. But I found after a number of conver-
sations that he was deeply interested in seeing to it that the Voting
Rights Act was extended.

I must say I have been impressed. I owe him an apology for what
I thought at the outset. I did not think he meant it, and he meant it.
He obviously meant it by his continued repetition and trying to get me
and others on this committee to talk about a compromise. So, I would
like to publicly thank him and also the Senator from Kansas, who has
slightly more drag with the President of the United States than-well,
maybe not, come to think of it. But, nonetheless, you did it, and you are
to be complimented. I just hope you are successful on Roth-Kemp tax-
cut compromises as you were here.
- Senator DOLE. I do have a contact in the White House.

Senator BIDEN. Maybe she has some influence. [Laughter.]
Senator MATHiAS. Senator Hatch.
Senator HATCH. Mr. Chairman, I think it is customary to say in these

circumstances that I can count votes for the proposed amendment as
well as anybody on this committee.

I harbor no illusions, nor have I for many months, about what is
likely to trans pire today. At the outset, however, I would like to say
that whatever happens to the proposed amendment I intend to support
favorable reporting of the Voting Rights Act by this committee. What-
ever my difficulties with the proposed amendment to section 2, and they
are considerable, I have indicated from the start of this- debate my
strong commitment to the goals and the objectives of the Voting Rights
Act. I believe it to be the most important civil rights act in history.

This legislation, in my view, has made an immeasurable contribution
toward insuring for all American citizens regardless of race or color
the most fundamental constitutional guarantees of the 15th amend-
ment. It has made an immeasurable contribution toward securing for
all citizens the most fundamental of civil rights in a free society, the
right to participate in the selection of onei elected representatives.
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Having said that, I can only repeat what I have consistently stated
during the Senate debate on the proposed amendments to section 2.
These amendments, in my view, including my friend from Kansas,
will effect an incalculable transformation in the purposes and the ob-
jectives of the Voting Rights Act. They will alter what has been the
traditional focus of the act and indeed of all civil rights law generally
from equal access to registration and the ballot to equal results and
equal outcome in the electoral process.

The Constitution as well as the public policy implications of this
change will be immense. In what seems to be the euphoria generated
by the proposed compromise amendment by my friend from Kansas,
whom I respect greatly as much as any man in this Senate, I must re-
grettably state that I believe that the emperor has no clothes. The pro-
posed compromise is not a compromise at all, in my opinion. The im-
pact of the proposed compromise is not likely to be one wit different
than the unamended House provision relating to section 2. As much
as I have been tempted to embrace this language and, too, of course,
claim compromise if not victory, I simply cannot do this.

In this respect, I recall the words of another Member of this body
about a decade ago. When asked his solution to the Vietnamese con-
flict, Senator Aiken of Vermont argued that we ought to immediately
withdraw our troops from Indo-China, bring them home, and claim
victory for ourselves. That, in my view, if the equivalent of supporters
of the intent standard attempting to describe the proposed amendment
as a victory or a compromise. As Pyrrhus said many centuries ago,
another such victory over the Romans and we are all undone.

I would like to ottline for the record very briefly why this language
is not a compromise. I would like to do this with full knowledge of just
how difficult an issue this has been for many of my colleagues and just
how hard they have been looking for language whiich differed from an
intent test and yet differed from the House provision. I do not raise
these criticisms of the proposed compromise to call into question the
sincerity of any of my colleagues but simply to observe that, to the
extent serious questions are-raised by the House language, they are not
ameliorated at all by the proposed amendment. And I know how
sincere my colleagues are.

The proposed amendment contains two sections. The first section is
identical to the present House amendment to section 2. It would alter
the present law language of section 2 from an intent standard to a re-
sults standard. Discriminatory conduct for purpose of the act would
be redefined. For all the reasons that have been outlined in my earlier
statements and in the subcommittee report, which I would re-commend
to anyone genuinely trying to understand these issues, the first section
is as equally flawed as the House lan.rmuge. The question then is wheth-
er or not the second section. which is largely new. wnld mitigate any
of these difficulties. I do not believe that it vould whatsoever.

In short. this langmrue amounts to little more than cosmet;ks.
Iet me focus on the highlights of this section. The section refers to

violations hein established on the haviR rof tofplitv of eircumstpnces.
That, I rather. is opposed to be the helpful ln~nuage. It is not. There
is no doubt that under either the results or the intent test a court would
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look into the totality of circumstances. The difference is that under the
intent standard, unlike the results standard, there is some ultimate
core value against which to evaluate this totality. Under the intent
standard, the totality of evidence is placed before the eourt, which
must ultimately ask itself whether or not such evidence raises an infer-
ence of purpo-ful discrimination. Under the results test, there is no
comparable workable standard.

As Prof. James Blumstein has observed:
Under the results test once you have aggregated out all those factors, what do

you have? Where are you? You know, it is the old thing we do in law school: you
balance and you balance, but ultimately how do you balante? What is the core
value?

There is no core value under the results test other than election re-
sults. There is no core value that can lead anywhere other than propor-
tional representation by race. But we are assured that there is a strong
disclaimer against this in the new compromise. That is not quite true.
The referred-to language states:

Nothing in this section establishes a right to have members of a protected class
elected in numbers equal to their proportion in the population.

Most pointedly, perhaps, nothing in this language refers to the avail-
ability of proportional representation as a remedy to a section 2 viola-
tion. Let us see if proponents of this language are amenable to pre-
cluding proportional representation as a remedy. Then maybe we will
reach a result that would be what they have claimed in public.

More fundamentally, however, this language, in the words of the
Supreme Court in the Mobile case, is illusory as a protection against
proportional representation. It is illusory because the precise right in-
volved here is not in fact proportional representation but the right to
political processes that are "equally open to participation by members
of a class of citizens protected by subsection a." The problem, of course,
is that this right has largely been defined in terms of proportional rep-
resentation. In other words, this specific right, one not addressed at all
in the disclaimer, is violated where there is a lack of proportional rep-
resentation plus the existence of what have been called objective fac-
tors of discrimination.

Perhaps the most important objective factor of discrimination is
the at-large system of municipal government, which some in the civil
rights community believe serves as a barrier to minority participation.
Under the results test the absence of proportional representation plus
the existence of an objective factor such as an at-large system would
constitute a violation.

In a highly technical sense, it would not be the lack of proportional
representation by itself but the lack of proportional representation
combined with the so-called barrier to minority voting such as the
at-large system. It would be irrelevant that there was no discrimina-
tory purpose behind the establishment of the at-large system or that
there were legitimate nondiscriminatory reasons for its establishment.
Among just a few of the other so-called "objective" factors of dis-
crimination-and I put "objective" in quotes-besides an at-large sys-
tem would be laws canceling registration for failure to vote, residency
requirements, special ballot requirements for independent or third-
party candidates, staggered terms of office, anti-single-shot voting,
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evidence of racial bloc voting, a history of English-only ballots, num-
bered electoral posts, wajorily vote requirements, et cetera, et cetera,
et cetera.

The right established in the new section 2 would not technically be
to proportional representation. The right precisely would be a system
of State, local, or county government that lacked proportional repre-
sentation and thnt wAovs caracterized by one or more of these objective
factors of discrimination.

As the Supreme Court clearly recognized in Mobile, a disclaimer of
the sorts in the prol)osed compromise is meaningless and illusory. The
root problem is not with an inadequately strong disclaimer. The root
problem is with the results test itself. No disclaiimer, however strong-
and the immediate disclaimer, I submit, is not very strong, in any
event, because of its failure to address proportional representation as
a remedy--can overcome the inexorable and inevitable thrust of a re-
sults test, indeed of any test uncovering discrimination other than an
intent test.

The concept of a results test as one focused upon political processes
that are not "equally open to participation" is fine rhetoric but has also
been identified by the Supreme Court in Mobile for what it is at heart.
Justice Stewart in Mobile stated in response to a similar description
of the results test by Justice Marshall in dissent:

This dissenting opinion would discard fixed principles of law in favor of a
Judicial inventiveness that would go far toward making this court a super-
legislature.

In short, the concept of a process equally open to participation
brings to the fore the second major defect of the results test after its
notion of proportional representat on. That is that the results test
offers absolutely no guidance whatsoever to courts in determining
whether or aot a section 2 violation has been established. It offers no
guidance whatsoever to communities in determining whether or not
their electoral policies and procedures are in conformity with law.

What is an equally open political process? How can it be identified
in terms other than statistical or results oriented evidence ? Under what
circumstance is an at-large system a barrier to such an open process?
Under what circumstances are periodic registration requirements a
barrier to an open process ? What would a totally open political process
look like f

Not only do I believe that proponents of the results test are unable
to answer these questions in anything but the vaguest terms, but no
one is able to answer these questions. As Justice Stevens noted in his
concurring opinion in Mobile:

The standard cannot condemn every adverse impact on one or more political
groups without spawning more dilution litigation that the Judiciary can manage.

On the opening day of hearings, I raised three fact situations with
my colleagues on the committee. One fact situation related to Boston,
Mass.; another to Baltimore, Md.; and another to Cincinnati, Ohio.
I asked repeatedly how, given the fact circumstances in these com-
munities, could a mayor or councilman in those commimities amure
themselves that a section 2 violation could. not be established. I have
yet to hear an answer that would afford the slightest bit of guidance
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to these individuals, and that is after days and countless hours of
listening to testimony and asking questions.

Each of these communities lacks proportional representation. Each
has erected a so-called barrier to minorityparticipation in the form
of an at-large system. Each has been characterized by some history of
school segregation. There are thousands of other cities across the Na-
tion in precisely these circumstances as well.

I will ask the question once more. How does a community and how
does the court know it is right and wrong under the results standardI
How do they know enough to be able to comply with the law I How do
they know what kind of electoral law or procedure is valid and under
what circumstances? What kind of electoral law or procedure is in-
valid? How do we avoid having the concept of racial discrimination
boil down to nothing more than what one witness said? I may not be
able to define it, but I know it when I see it.

Mr. Chairman, there are other objections to the proposed amend-
ment. As with the House proposal, it transforms the concept of section 2
from one protecting individual citizens into one protecting racial or
color groups.

Second, it even goes beyond the House language in its euphemistic
reference to the ability of racial groups to "elect representatives of their
choice." In this regard, I note the statement of Georgia State senator
Julian Bond in the New York Times yesterday, in which he commented
upon the redistricting presently taking place in that State. He said:

I want this cohesive black community to elect a candidate of their choice. White
people see nothing wrong with having a 95 percent white district. Why can't we
have a 69 percent black district'.,

That ultimately is what the so-called right to "elect candidates of
one's choice" boils down to: the right to have established, racially ho-
mogenous districts to insure some measure of proportional representa-
tion.

Finally and perhaps most importantly, the proposed compromise
suffers from the flaws of the House language in that it attempts statu-
torily to overturn the Supreme Court cTecision in City of Mobile. In a
nutshell, it is every bit as unconstitutional as the unamended House
language. Under our system of government, Congress simply cannot
overturn a constitutional decision of the Supreme Court by simple
statute. The Supreme Court has held that the 15th amendment requires
a demonstration of purposeful discrimination. To the extent that the
Voting Rights Act generally and section 2 specifically are predicated
upon this amendment, and they are, there is absolutely no authority in
Congress to impose greater restrictions on the States.

There is purely and simply no power within Congress to act beyond
the boundaries of the 15th amendment as interpreted by the Court. It is
unconstitutional, in my view, to overturn Roe v. Wade by simple law,
and it is equally unconstitutional, in my view, to overturn Mobile in
this manner.

fr. Chairman, the changes that will be wrought by the change in sec-
tion 2 will not come overnight. They will not be felt fully this year or
next year or the following year. Over a period of years, however,
perhaps only over a period of decades, the proposed change insection 2
will have a profounmdimpact upon what this Nation stands for. We can
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launch all the platitudes that we care to about our concern for civil
rights, but let us make no mistake about it. Both the purpose and the
clear effect of this statute will be to inject racial considerations into
more and more electoral and political decisions that formerly had noth-
ing to do with race. Increasingly, this Nation is going to be content
with providing compact and secure political ghettos for minorities
and conceding them their 10 percent representation rather than at-
tempting to move them toward the electoral mainstream in this coun-
try. Increasingly, the Federal courts of this Nation are going to become
even more deeply involved in State and local electoral and political
affairs than in the past.

The change, Mr. Chairman, will not be subtle. Because of this legis-
lation and because the results test may soon be established in other
areas of the law, we are embarking today upon a major change in di-
rection in civil rights. We are forsaking the great historical goals of
equal protection and a color-blind society and establishing new goals
in which racial balance and color-consciousness are primary. 'The
change may appear to some of us as somewhat subtle today, but I assure
you that its impact will become clearer and clearer as the years pass.
Rather than moving in the direction of a single society, we have begun
to give legal and constitutional sanction to a restoration of separate
but equal.

I hope that my colleagues think long and hard about what we are
doing here today, as I know that they have already done. Those of you
who share at all my concerns about the results test may look apprecia-
tively upon the out being offered us by the present compromise. I would
hope, however, that my colleagues will not delude themselves into be-
lieving that it represents anything more than that.

I would just say in conclusion that I personally am glad to have this
battle approaching an end. I fought it as hard as I could, in the best
manner that I could, feeling as deeply as I do about the Constitution,
about its principles. I fought it on the highest intellectual plane that
I could. But, clearly, the majority of my colleagues have chosen other-
wise. I am the first to acknowledge this fact. So, although I cannot
support thi; amendment, I do intend to vote for the final act because
of the principles for which it stands and because of my belief that there
still are grievous wrongs in our society perpetrated against minority
individuals. I personally believe we must do everything we can to root -
them out.

I feel very serious about this constitutional issue and have felt
obliged to make these arguments so that nobody can say, when these
issues face the Supreme Court, that they have not been made. Nobody
can say decades from now as we see major changes in our society that
people failed to make these arguments at the time when such changes
could have been prevented.

With that, I compliment my colleagues on both sides. I congratulate
my friends in the civil rights community for the way they fought this
battle. I have nothing but the highest respect for them. I'have learned
to appreciate many of these individuals who have testified before our
committee for their sincerity, their drive, and their determination in
these matters. I compliment them. I compliment Senator DeConcini
and other members of our committee for the hard work that they did
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in sitting through the testimony and listening and trying to do the
best they can and, of course, all of my colleagues here today. I am
grateful to have participated in this process.

The CHIATM;AN. The Senator from Maryland had asked to be recog-
nized next.

Senator HATCH. Mr. Chairman, I do have some questions for Sena-
tor Dole that I wotild like to make for the record, with his permission,
as soon as all statements are through.

The CHAIRMAN. The Senator from Maryland?
Senator MATIVAS. In his statement Senator Hatch said that, al-

though there was disagreement as to what was the best approach, he
himself was totally dedicated to the protection of civil rights and the
concept of equality under the law in America. I wanted merely to say
to himAlat, as far as I am concerned, he does not have to make such
an argument. I never doubted that. We have disagreed very strongly
on how you achieve equality under the law, but I certainly have never
questioned his sincerity or motivation in any respect.

Senator HATCH. I thank my colleague very much for that.
Senator MATHIAS. Further, Mr. Chairman, I think perhaps the way

this has gone has not with without some value. There was a politician
in New York some years ago named Percy Sutton who used to say
that he was afraid of short meetings. Percy Sutton would have been
very comfortable in this meeting. He would have had nothing to be
afraid of. But there is some wisdom in that statement of being afraid
of short meetings, that if you move too quickly and without an ade-
quate consideration and really without the kind of adversarial pro-
ceeding that we have had here, that all the issues do not get aired. I
think that Senator Hatch has guaranteed that that would not happen.

So, in the best spirit of Percy Sutton, he has given us a long
meeting.

The CHAIRMAN. Senator East?
Senator EAST. Mr. Chairman, you had promised us a recess, as I

recall.
The CHAIRMAN. That is right, before we start the voting. We will

take a 10-minute recess at that time.
Senator EAST. I would like to call that due now, if that might be

appropriate.
The CHAIRMRA. Are there any more statements to be made? The

Senator from Vermont .
Senator LEAHY. Mr. Chairman, just a point of information. I made

my statement the other day. I also commend very much the efforts of
Senators Dole, Mathias, and Kennedy and the others who put this
together. I will not be making another statement. I just wonder if the,
Chairman has an idea of when we might be votingg on this issue. I
think each-ene of us has made up our minds how we are going to vote.
Eneh one of us has made statements.

The CrrAIRMAN. I think after we taike a recess we probably will start
voting on amrendments unless somebody wants to talk further.

Senator EART. I wanted to offer several second-degree amendments
to Senator Dole's amendment.

Senator DOLE. And I have not offered mine yet.
Senator EAST. He has not offered his vet. Again, as I have already

indicated, I want to move ahead. I simply would like to have a quorum

93-706 0 - 83 - 6
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present and a reasonable amount of time to make my arguments and
get response to it. I am happy to move things along. I am trying to
help the Senator from Veritiont. I did have some second-degree amend-
ments I wish to offer.

The CHArmxN. You will have a chance to do it.
Senator EAST. Are we going to proceed after the brief recess?
The CHQAMAN. As I understand the parliamentary procedure here,

if it is agreeable with Senator Hatch and Senator Dole, Senator
Hatch's subcommittee report is before the committee now. Now, if
Senator Dole moves as a substitute, then we vote on that. Whichever
is adopted there will become the instrument through which we will
work. Then you would offer any amendments if you see fit to that.

Is that agreeable to you gentlemen ?
Senator HATcH. That is agreeable to me.
Senator Do.r Yes.
Senator HATCH. I would like to ask Senator Dole a few questions

before he moves this amendment. Should we do it. after the recess?
The CHAIRMAN. We will take a 10-minute recess.
[Whereupon, at 11:55 a.m., the committee stood in recess until 12:08

p.m.]
The CHAIRMAN. The committee will come to order.
We are now ready to proceed. I have hopes we might finish by 1:30.

Of course, if we do not get started, it will be delayed.
Senator BAUCUS. Mr. Chairman, I have a statement I would like to

have included in the record.
The CHAMMAN. Without objection, it will be included in the record.

Also, a statement of Senator Specter's will be inserted into the record,
without objection.

[Material referred to follows:]

PREPARED STATEMENT OF SENATOR BfAX BAucUS

I'm sure that everyone here today shares my firm belief that the right to vote
is one of the most precious and fundamental rights possessed by American
citizens.

And because the right to vote is so precious and lo fundamental, I believe
it is Congress' duty to do everything within its power to-Je re that all Americans
have an equal opportunity to exericse that right.

For this reason, I firmly support the inclusion of the "effects" or "results" test
in Section 2 of the Voting Rights Act. Under this standard, attention will be
focused, properly I think, on the actual workings of election standards and prac-
tices. It will be focused on the practical effect of election procedures on the ability
of each person to participate fully, equally, and without fear- in the political
process.

Unlike some of my colleagues who have spoken earlier on this issue, I do not
believe that the "effects" test is constitutionally suspect or- that it constitutes
an attempt on our part to overrule or even circumvent a decision of the Supreme
Court.

It is true that the Supreme Court has held that violations of the 14th and 15th
amendments require a showing of international discrimination. However, this
holding is not the-same as saying that Congress may not even touch upon non-
intentional discrimination when it attempts to protect and guarantee equal voting
rights.

The 14th and 15th amendments specifically empower Congress to enact what-
ever legislation is found to be appropriate and necessary to enforce the con-
stitutional protection of the rfght to vote.

The inclusion of the "results" test in Section 2 will have the effect of pro-
hibition voting and election practices that do in fact discriminate against



77

minorities in whatever form and-for whatever reason they may exist. While
accidential and incidental discrimination will be Illegal under this test, the broad-
ened standard will also serve to ensure that discriminatory practices that are
intentional will not slip through the legal cracks merely bedausa it is difficult
and sometimes impossible to prove in a courtroom that their enactment was
racially motivated.

Such a tightening of the standard to be applied, and the consequent strongthen-
ing of the guarantee of equal access and opportunity in the political process, are
both necessary and appropriate.

Far from being unconstitutional, I see the adoption of the "effects" test as
being the most logical and effective method available for fulfilling the duty im-
posed on us by the Constitution to safeguard the voting rights of all American
citizens.

PREPARED STATEMENT OF SENATOR ARLEN SPECTER

I am honored to be participating in the re-enactment of legislation to protect
and secure for members of racial and language minorities their rights to vote
and have their votes counted in full as participants In this political democracy. In
addition, I look forward to amending the Voting Rights Act to provide long
overdue assistance to disabled and illiterate voters.

I am proud to have been an original cosponsor of S. 1992. Although not a mem-
ber of the Subcommittee on the Constitution, I participated in the extensive hear-
ings on these matters conducted between January 27 and March 1 of this year.
For that opportunity and the courtesy shown me at those hearings I again, thank
the Subcommittee Chairman.

I fully expect this Committee to act promptly and favorably In reporting 8.1992
to the Senate. I do not wish to slow that process but hope that a few brief observa-
tion may dispel some of the misconceptions being voiced by opponents of this
measure and speed our favorable action of this most important matter.

First Is the unfounded fear of "racial quotas" being invoked by some In opposi-
tion to the proposed amendment to section 2 of the Voting Rights Act. Arguments
couched in terms of "logical consequences" and arithmetic extremes are entitled
to little weight in the light of experience, clear legislative history of the amend-
ment to section 2 and proven record of Judicial restraint.

The amendment to section 2 of the Act does not introduce proof of results of
discrimination in a radical way; such a method of proof has always existed. Nor
does the amendment to section 2 inject numbers with any new magic. Statistical
evidence will remain what It has always been, a part of a showing from which
a couft might conclude that racial discrimination in the denial or abridgement of
voting rights has been established.

In reapportionment cases not involving claims of discrimination no plaintiff
is required to prove the unlawful "purpose" of the legislature in its uneven draw-
ing of district lines. Numbers almost purely and simply have prevailed. In the
context of charges of racial discrimination, numbers have assumed and will likely
continue to assume a less prominent role as one part of the fabric of the claim.

Neither I nor any of the other cosponsors of the perfecting language to section
2 have spoken in favor of "racial quotas". Indeed, the bill passed by the House,
the Senate bill 65 of us have cosponsored and the compromise language Senator
Dole has proposed each expressly disavows the Intention and result with which
opponents seek to color the debate.

The House bill and S.1992 proclaim:
"The fact that members of a minority group have not been elected in numbers

equal to the group's proportion of the population shall not, In and of itself, con-
stitute a violation of this section."

And the Report of the House Committee on the Judiciary explained:
"The proposed amendment does not create a right of proportional representa-

tion. Thus, the fact that members of a racial or language minority group have not
been elected In numbers equal to the group's proportion of the population does not,
in itself, constitute a violation of the section although such proof, along with
other objective factors would be highly relevant. Neither does it create a right-to
proportional representation as. a remedy." House Report No. 97-227 at 80.

If that language left any doubt in others' minds, that being introduced by Sena-
tor Dole leaves no room for misunderstanding:

"The extent to which members of a protected class have been elected to office in
the State or political subdivision is one "circumstance" which may be considered,
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provided that nothing in this section establishes a right to have members of a pro-
tected class elected in numbers equal to their proportion in the population."

Could there be a more direct denial or any intent to enact racial quotas? Could
there be'any more precise disavowal of that which incites the rhetoric of race?
Let us not shrink from ensuring the fundamental rights of racial and language
minorities In the land In the face of such an argument.

Indeed, lEt opponents of the "totality of circumstances" test come forward with
cases in wfiich the test led to proportional representation. Surely in the years it
governed lower court Judgments as shown most graphically by the reversals In
Jones v. City of Lubbock, 640 F.2d 777 (5th Cir. 1980), and McCain v. Lybrand,
Civil Act. No. 74-281 (D.S.C.), Orders of April 17.0ud August 11, 1980; there
would have been- a holding or some portent of the racial quotas opponents of the
totality of circumstances test conjure forth. Let them point to an example of ex-
cess or quota making. They have not andLcannot. The courts have been most care-
ful and restrained In this regard and declare at every turn that racial quotas are
not the test nor goal.

The great value of reconfirming the working test of the courts over the past
decade up to the Bolden litigation is its utility in distinguishing those cases in
which a racial or language minority has been effectively fenced out of the political
process from those in which a group has merely failed to participate given an
equal opportunity or been unsuccessful In electing representatives of its choice
given a fair chance.

In this regard, I think it important to note, If only briefly, why I favor the
"totality of circumstances" test over the proof of-purpose requirement recently
enunciated.by Justice Stewart in his plurality opinion in Mobile v. Bolden.

In this civil law context we are properly concerned with and focusing upon the
harm to racial and language minority citizens. It is the injury to their fundamen-
tal political right, the right to vote, that we are seeking to prevent.

It is at least quizzical that so many of our col eagues who now cont- d a "pur-
pose" test is needed in this civil law setting were supporters of a weaker, objective
standard in connection with establishing a criminal violation for the release of
information with reason to believe it would identify a covert agent of our Intelli-
gence forces. We should pay closer attention to traditional legal standards and
values.

In this setting the objective totality of the circumstances test Is especially fit-
ting. The importance of the rights involved and difficulty of proving purpose in
accordance with the plurality opinion in Bolden combine to demand this remedial
legislation. Indeed, the test enunciated by Justice Stewart for three remaining
members of the Court calls for proof not of intent but of the yet higher standard
of purpose. This test seems to exceed even the traditional standard of intent used
in the criminal law for proof of wrongdoing and requires the highest, most de-
manding test of subjective will.

Proving the intentions of an individual defendant Is difficult enough; proving
the collective, subjective purpose of a legislature or series Of governing political
bodies is a sociological, historical and psychological enterprise of the most enor-
mous scope. When the evidentlary record does not contain the crudest racial
epithet or "smoking gun," the outcome may well depend on the availability of a
century-long historical record. such as that which reinstated-the Bolden holding
of discrimination on remand. The rights of racial and language minorities should
not be made to depend on the admission of racial motivation or availability-of
such extensive local, historical records.

The totality of the circumstances test, on the other hand, has much to com-
mend it. It does lot require the charge or, when proven, the brand of racism.
It does not involve the federal Judiciary in probing the unexpressed motivations
of state legislative or executive action..It does not reward sophisticated. well-
disguised discrimination by erecting an onerous burden of proof. Nor should we
engage in the vagaries of motivational analysis In a remedial statute to protect
this fundamental right to participate in this society by voting for those who will
govern.

This is not to say that countervailing governmental purposes and interests
cannot be advanced. They. too. may be shown as "circumstances" to be consid-
ered. But elusive direct evidence of discriminatory purpose should not be required
to prevail. That is what-may be required by the plurality in Bolden.

The nature and extent of the evidence necessary in accordance with Bolden
has most recently and solicitously been characterized as "fraught with am-
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bigulty." Perkins v. City of West Helena, Civil Action No. 81-1510 at 13 (April
13, 1982). In his dissent in Bolden, Justice White lamented the plurality's "leav-
riag) tiie courts below adrift on uncharted beas." Mobile v. Bolden, 446 U.S.

55, ,03 (White, J.) (dissenting). What is apparent is that traditional rules gov-
erning inferences Irom facts and circumstances, the rules that make It possible
to prove most civil and criminal cases, do not pertain. The plurality demands not
Just proof of intent but proof of purpose and motivation.

Whether or not such an exacting standard is appropriate for proof of a con-
stitutional violation, it is, in my view, too onerous to provide sufficient protection
to the voting rights of racial and language minorities, which rights are in turn
,their best source of protection from other forms of discrimination and oppres-
sion. Let us not forget what it is precisely that we are doing. We are reestablish-
ing a statutory standard by which to protect against discrimination in voting.
The Congress' power and authority is drawn from the enforcement clauses of the
fcurteenth and tifteenta amendments and our ability to enact remedial legis-
lation as has been confirmed by the United States Supreme Court. City of Rome
v. United States, 416 U.S. 156, 173-78 (1980); South Carolina v. Katzenbach,
383 U.S. 301, 325-26 (1966). Accordingly, I favor revising the Voting Rights Act
to clarify its reach and expressly establish the totality of circumstances test
as that governing section 2 cases.

The CHAIRMAN. We have nine members present now.
Senator BAUCUS. Mr. Chairman, my understanding of the rules is

that we need only nine minmbers for amendments. We have nine. Ten is
needed only for reporting out a bill.

Mr. Chairman, I suggest that some of the staff check the rules, but
I think the rules do provide that action on amendments may be taken.

The CHARmz. That suits me because a lot of them are absent many
times. I would like to have that checked.

Senator DomE. I could introduce the amendment.
Senator EAST. Mr. Chairman I

I The CHARMMAN. We have nine now. These matters are important.
I think they ought to be here and hear what the different members have
to say on these matters and on the amendments, too.

Senator KENNEDY. As I understand, we were going to go through
a discussion period before any of the amendments were considered.
There is no reason that we cannot do that. I think that that was under-
stood by the members at the time of the recess.

The CHARMAr. Are you ready to go through discussion?
Senator EAST-Mr. Chairman?
Senator HATOH. Why do we not do that ?
The CHAIRMAN. The committee will come to order. We will go

throughthe discussion period hoping one more will come in.
Senator EAST. Air. Chairman, I would just like to inquire again on

this matter of a quorum for our discussions. Every day I restate my
position, which I am happy to do. I like to think I have been as reason-
able in terms of a willingness to move this along as anyone can be.
I have only asked for the opportunity to have a quorum.

The CHAMMAN. I think we ought to have. This is a very important
measure.' But Senator Laxalt has come in now, and that gives usa quorum,

Senator EAerr. That is fine.
The CHAIRMAN. We- now have a quorum. We will proceed. Senator

Hatch?
Senator HArc. Mr. Chairman, I would like to engage in just a little

bit of a dialog with Senator Dole on his amendment. It would be ex-
tremely helpful to me and, I believe, to the legislative history of this
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amendment if just a few fundamental matters could be--briefly
discussed. -

My first question: Representative Sensenbrenner, the author of the
Ilouse disclaimer provision, testified before the subcommittee that the
proposed results test in section 2 and the effects test in section 5 were
virtually the same. Would you agree with that observation?

._---Seator DOLE. Let me make two comments. Again, before I make
any comment, I want to thank the distinguished Senator from Utalr-
for his statement. I know it is a statement made because of his deep
conviction and concern. I would say to the Senator from Utah that I
think most of us have the same concern. That is why I think it is
important that we properly respond to the questions that you have
addressed. I will do that to the best of my ability; but I think, in order
that we make certain that we make a proper record, I might ask, if
nobody objects, an opportunity to maybe more fully address the ques-
tions in separate views or in some other statement.

Senator HATCH. That will be fine with me.
Senator DOLE. The section 5 effects test is different from the results

test of lWhite v. Regeiter. The H-ouse report, as the Senator indicated,
was ambiguous as to whether the White test or the section 5 effectstest
should apply. Thus, an added benefit of the compromise that it makes
clear that the White approach should apply by directly codifying
language from that decision in section 2.

So, the answer to that question is no. Under section 5 the burden of
proof is shifted to the covered jurisdiction and the rule of Bexar v.

- United States al)plies, which is essentially where the minority voters
are disadvantaged by change. Under section 2. on the other hand, the
tota1ity o0f circumstances must be examined in-light of. the various
factors spelled out in White to determine if the political processes are
equally open.

I would say again I think that is the strength of the change. We are
talking about access and whether or not the system is open.

Senator HATCH. During the subcommittee hearings, former Assist-
ant Attorney General for Civil Rights Drew Days testified that a
neighborhood that happened to be primarily black would be absolutely
immune to a political gerrymander even if that gerrymander were
carried on for partisan or for ideological reasons. Do you agree or
disagee with that view?

Senator DoLE. I do not, agree with that.
Senator HATCH. Is it your intent that your amendment carry for-

ward as closely as possible the test in White v. Regester?
Senator DOLE. Yes. In fact, I anticipated that, question might be

asked.
The answer, obviously, is yes, we are carrying forward the White

test. We-are carrying forward the principle in the White case that the-
discriminatory results are determined by examining the totality of the

rTciiisfinces. Those circumstances do not require a showing of intent.
T could read more fully from the Whlte v. Regester opinion, but again
I can state that in separate views.

Senator HATCH. Then you are claiming that you are carrying forth
tl Whtr v. Regeter test.? -
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Senator DOLE. We are carrying forth the White v. Rege8ter test. The
results test usc(d in our compromise. is explained in White. It was fol-
lowed for 7 years and did not require proportional representation. It,
did not invalid at-large election systems either.

Senator HATCI. Is it your view that, given the facts as they existedin Mobile when that case was before the Supreme Court,, thai the city
should have been found to be in violation of section 2 and the 15th
amendment?

Senator Do E. I think my answer to that would be yes, but I would
want to reserve the right to more fully explain it in separate views and-
we make the record we want to make.

Senator HATCh. That would be fine.
Does your amendment preclude the courts from imposing propor-

tional -representation as a remedy for a section 2 violation?
Senator DotE. It does not preclude the court. In fact, I might saythat one of the suggestions offered was that we-do that by statute. It

has been asked, I guess in effect, why do we not expressly apply this
disclaimer to remedies? Such language was considered but rejected as
unnecessary. Fears that the court would consider the disclaimer in de-
termining whether there is a violation but ignore it in fashioning the
remedy are unwarranted. It is a well-established legal principle that
remedies must be commensurate with the violation established.

Senator HATCH. Everything else being precisely equal as far as thetotality of circumstances, if a community with a ward system of gov-
ernment has been found not to be in violation of section 2, could a sys-
tem that differed only with respect to having an at-large system be in
violation of section 2 under your amendment?

Senator DoLE. It is not my intent that that happen; but. again, I
would want to more fully address that in separate views or in the re-
port itself.

Senator HATCc'. Can you share with us a few factors that yon be-
lieve would be importaint-to a court in determining whether or not"equal opportunity to participate" in the political process of the com-
munity had been denied I

- Senator Doi. I think it gets back to what we consider to be totality
of circumstances. Typical circumstances include a history of official
discrimination, racist campaign tactics, racial polarity in voting, unre-
sponsive elected officials, and the use of voting practices or procedures
which enhance the opportunity for discrimination.

Those are iust some that we have taken, but there may be other cir-
cumstances. It would depend on the circumstances involved.

Senator HATCH. Is this amendment designed primarily to insure
equal access to the electoral process as opposed to equal outcome?

Senator DoLE,. Yes; eual access, as I have indicated previously-
and. arain, I could read directly. In fact. our language, in effect, codi-
fies White v. Regester: Were not. equally open to participation; its
members had less opportunity than did other residents to l)articipate
in the political process.

That is precisely what it is addressed to.
Senator HATCH. Under the effects test in section 5, in determining

the impact of an action upon minorities, it is at least possible to corn-
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pare the change in law or procedure with the status quo to determine
this impact. When we are referring to preexisting circumstances as in
section 2, how do we make these kinds of comparisons in order to
determine whether or not the results test has been satisfied?

Senator DoLE,. I think on that question I would want to reserve my
answer until I have looked at that section and the cases, if that is
satisfactory.

Senator R[IATCH. That will be fine.
Thank you, Mr. Chairman.
The CHATIRMAN. Senator Dole, I have a question here.
Senator DOLE. I wonder if I first might offer the amendment.
[Text follows:]

Strike all after the enacting clause and insert in lieu thereof the following:
SFCTXON 1. That this Act may be cited as the Voting Rights Act Amendments

of 1982.
SEC. 2. Subsection (a) of sectloh 4 of the Voting Rights Act of 195 is amended

by striking out "seventeen years" each place it appears and inserting in lieu
thereof "nineteen years".

(b) Effective on and after August 5, 1984. subsection (a) of section 4 of the
Voting Rights Act of 19M5 is amended.-

(1) by inserting "(1)" after "(a)";
(2) by inserting "or in any political subdivision of such State (as such

subdivision existed on the date such deterlninations were made with respect
to such State), though such determinations were not made with respect to
such subdivision as a separate unit." before "or in any political subdivision
with respect to which" each place it appears;

(3) by striking out "in an action for a declaratory judgment" the first
place it appears and all that follows through "color through the use of such
tests or devices have occurred anywhere In the territory of such plaintiff.",
and Inserting in lieu thereof "issues a declaratory judgment tinder this
section.";

(4) by striking out "in an action for a declaratory judgment" the second
lace its appears in all that follows through-"section .1 ( f 1 (2 1 through the uis:'
of. tests or devices have occurred anywhere in the territory of such llain-
tiffs.", and Inserting in lieu thereof the following : -issues a declaratory judg-
ment under this sectlon. A declaratory judgment under this s~ctloni shall
Issue only If such court deter ines that during the, ten years lprecedlng the
filing of the action. and during the Il, lency of such action-

"(A) nosuch test or device has heen ust d within such State or political
subdivisioi for the purpose or- with the effect of denying or abridging
the right to vote on account of race or color or (in the case of a State
or subdivision seeking a declaratory judgment tuinder the second sentence
of this subsection) in contravention of the guarantees of subsection
(f) (2) ;

"(B) no final judgment of any court of the United States, other than
the denial of declaratory Judgment under this section, has determined
that denials or abridgements of the right to vote on account of race or
color have occurred anywhere in the territory of such State or political
suldivislon or (in the case of a State or subdivision seeking a declarntory
Judgment under the second sentence Qf this subsection) that denials or
abridgements of the right to vote in contravention of the guarantees of
subsection (f) (2) have occurred anywhere in the territory of such State
or subdivision and no consent decree, settlement, or agreement has been
entered into resulting in any abandonment of a voting practice chal-
longed on such grounds; and no declaratory judgment tinder this section
shall be entered during the pendency of an action commenced before the
filing of an action under this section and allegingsuch denials or abridge-
ments of the right to vote;

"(C) no Federal exaiviners under this Act have been assigned to such
State or political subdivision;
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"(D) such State or political subdivision and all governmental unitswithin its territory have complied with section 5 of this Act, includingcompliance with the requirement that no change covered by section 5has been enforced without preclearance under section 5, alid have re-pealed all changes covered by Wection 5 to which the Attorney Generalhs successfully objected or as to which the United States District Courtfor the District of Columbia has denied a declaratory judgment;
"(E) the Attorney General has not interposed any objection (that hasnot been overturned by a final judgment of a court) and no declaratoryjudgment has been denied under section 5, with respect to any subuis-sion by or on behalf of the plaintiff or any governmental unit within itsterritory under section 5; and no such submissions or declaratory judg-

ment actions are pending; and
"(F) such State or political subdivision and all governmental units

within its territory-
"(I) have eliminated voting procedures and methods of electionwhich inhibit or dilute equal access to the electoral process;
"(ii) have engaged in constructive efforts to eliminate Intimida-tion and harassment of persons exercising rights protected under

this Act; and
"(ill) have engaged in other constructive efforts, such as expanded

opportunity for convenient registration and voting for every personof 'voting age and the appointment of minority persons as electionofficials throughout the jurisdiction and at all stages of the election
and registration process."(2) To assist the court in determining whether to issue a declaratory Judg-ment under this subsection, the plaintiff shall present evidence of minority par-ticipation, including evidence of the levels of minority group registration andvoting changes in such levels over time, and disparities between minority-group

and non-minority-group participation."(3) No declaratory Judgment shall issue under this subsection with respectto such State or political subdivision if such plaintiff and governmental unitswithin its territory have, during the period beginning ten years before the datethe judgment is issued, engaged in violations of any provision of the Constitutionor laws of the United States or any State or political subdivision with respect todiscrimination in voting on account of race or color or (in the case of a State orsubdivision seeking a declaratory judgment under the second sentence of this sub-section) in contravention of the guarantees of subsection (f) (2) unless the plain-tiff establishes that any such violations were trivial, were promptly corrected,
and were not repeated.

"(4) The State or political subdivision bringing such action -sliall publicize theintended commencement and any proposed settlement of such action in the mediaserving such State or political subdivision and in appropriate United States postoffices. Any aggrieved party may intervene at any stage in such action.";
(5) in the second paragraph-

(A) by inserting "(5)" before "An action"; and(B) by striking out "five" and all that follows through "section 4(1)(2).", and inserting in lieu thereof "ten years after judgment and shallreopen the action upon motion of the Attorney General or any aggrievedperson alleging that conduct has occurred which, had that conduct oc-curred during the ten-year period referred to in this subsection, wouldhave precluded the issuance of a declaratory Judgment under this sub-section. The court, upon such reopening, shall vacate the declaratoryJudgment issued under this section if, after the issuance of such declara-tory judgment, a final Judgment against the State or subdivision withrespect to which such declaratory Judgment was issued, or against anygovernmental unit within that State or subdivision, determines thatdenials or abridgements of the right to vote on account of race or colorhave occurred anywhere in the territory of such State or political sub-division or (in the case of a State or subdivision which sought a declara-tory Judgment under the second sentence of this subsection) that denialsor abridgements of the right to vote in contravention of the guaranteesof subsection (f) (2) have occurred anywhere in the territory of such



84

State or subdivision, or if, after the issuance of such declaratory Judg-
ment, a consent decree, settlement, or agreement has been entered into
resulting in any abandonment of a voting practice challenged on such
grounds"; and

(6) by striking out "If the Attorney General" the first place it appears
and all that follows through the end of such subsection and inserting in
lieu thereof the following:

"(6) If, after two years from the date of the filing of a declaratory Judgment
under this subsection, no date has been set for a hearing such action, and that
delay has not been the result of an avoidable delay on the part of counsel for
any party,, the chief Judge o, the United States District Court for the District
of Columbia may request the Judicial Council for the Circuit of the District of
Columbia to provide the necessary judicial resources to expedite any action filed
under this section. If such resources are unavailable within the circuit, the chief
judge shall file a certificate of necessity in accordance with setcion 292(d) of
title 28 of the United States Code."

"(7) The Congress shall reconsider thie-provisions of this section at the end
of the 15 year period following the effective date of the amendments made by
this Act."

"(8) The provisions of this section shall expire at the end of the 25 year period
following the effect e date oi the amendments made by this Act."

SzC. 8. Section 2 of the Voting Rights Act of 1965 is amended to read as follows:
"SEC. 2(a) No voting qualification or piereqjuisite to voting or standard, prac-

tice, or procedure shall be imposed or applied by any State or political subdivision
in a manner which results in a denial or abridgement of the right of any citizen
of the United States to vote on account of race or co'or. or in contravention of the
guarantees set forth in section 4(f) (2), as provided In subsection (b).

"(b) A violation of subsection (a), is established if, based on the totality of
circumstances, it is shown that the political processes leading to nomination or
election in the state or political subdivision are not equally open to participation
by members of a class of citizens protected by subsection (a) in that its members
ha,e less opportunity than other members of the eectorate to participate In the
political process and to elect representatives of their choice. The extent to which
members of a protected class have been elected to office in the State or political
subdivision is one "circumstance" Which may be considered, provided that nothing
in this section establishes a right to have members of a protected class elected
In numbers equal to their proportion in the population."

SEC. 4. Section 203(b) of the Voting Rights Act of 1965 Is amended by striking
out "August 6, 1985" and inqerting In lieu-thereof "August 6. 1992".

SEo. 5. Title II of the Voting Rights Act of 1965 is amended by adding at the
end the following section:

"VOTING ASSISTANCE

"Sz. 208. Any voter who requires assistance to vote by reason of blindness,
disability or inability to read or write may -b given assistance by a person of the
voter's choice, other than the voter's employer or agent of that employer."

SEC. 6. Except as otherwise provided In this Act, the amendments made by this
Act shall take effect on the date of the enactment of this Act.

The CHATRMAN. That will be fine. We can act on it now.
Senator DoL. The amendment is sponsored by myself and is cospon-

sored by Senatos DeConcini. Gra-sley, Mathias, Kennedy. Metzen-
baum, Biden, and Simpson. There may be others who would like to
join us in cosponsoring it.

The CHAM AN. Are you offering this amendment as a substitute?
Senator DOLE. Yes.
The CHATRMAN. As a substitute for the committee recommendation?
Senator DoL. Yes.
The CHArRMAN. All -right. Senator East, do you wish to speak on

this now ? Or do you wish to wait until this vote is taken?
Sfmutor DorLa It is still open to amendment.
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The CHAnMAN. Yes, it is still open to amendment. It will be open to
amendment now or-

Senator DoLu. After it is adopted.
Senator EAST. I have some amendments that I would like to offer,

yes. to Senator Dole's amendment. As I understand the procedure
The CHATAAN. Would not it be better then to vote on this? If his

amendment is adopted, then you would offer that. If it is not adopted,
then there would not be. any need to offer it.

Senator EAST. His amendment is a first-degree amendment to the
committee report, is it not I

Senator DoLE. It is in the nature of a substitute.
Senator EAST. I would like to offer second-degree amendments then

to that.
The CHAIRMAN. I am sure no one would object to your offering it.
Is there any objection to his offering any amendments to this amend-

ment after it is acted on?
I think, in view of that, we might have a vote on this amendment

that you are offering, the compromise amendment, to the committee
action.

Senator EAST. But that would not then prechie offering any
amendments.

The CHAR.1AN. That would not preclude you from offering any
amendments that you wish to this compromise amendment.

Is there anydiscussion on this amendment ?
If not, are you ready to vote?
The clerk will call the roll.
The CLERK. Mr. Mathias ?
Senator MATHIAS. Aye.
The CLERK. Mr. Laxalt I
Senator LAXALT. Ave.
The CLERK. Mr. Hatch ?
Senator HATcm. No.
The CiaRiK. Mr. Dole ?
Senator Domu. Aye.
Th-CLRK. Senator Simpson.
Senator SixmsoN. Aye.
The Cumx. Mr. East?
Senator EAsT. No.
The CLEw. Mr. Grassley?
Senator DoLE. Ay by proxy.
The Cm. Mr. Denton I
The CHARMAN. No by proxy.
The CLmK. Mr. Specter?
Senator SPnurm Aye.
The CimK. Mr. Biden?
Senator BmzN. Aye.
The CLr. Mr. Kennedy?
Senator KENNEDY. Ave.
The Cmx. Mr. Byrd?

-Senator BDEN. Aye by proxy.
The Cu . Mr. Metzenbaum?
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Senator KENNEDY. Aye by proxy.
The CLERK. Mr. DeConcini?
Senator KENNEDY. Aye by proxy.
The CLERK. Mr. Leahy?
Senator KEN N EDY. Aye by proxy.
The CLERK, Mr. Baucus?
Senator BAUCUS. Aye.
The CLERK. Mf. Heflin?
Senator HEFLIN. Aye.
The CLERK. Chairman Thurniond?
The CHAIRM3fAN. No.
The CLERK. The Dole substitute passes by a vote of 14 to 4.
The CHAIRM AN. The Dole substitute is the vehicle we are working

upon.
Senator East, you can now offer any amendments.
Senator EAST. Thank you, Mr. Chairman.
Firs tl- wo-ld like to turn to this question of voting assistance.
The provision here section 208, under section 5, dealing with voting

assistance in Senator Dole's compromise says:
Any voter who requires assistance to vote by reason of blindness, disability

or Inability to reaid or write maybe given assistance by a person of the voter's
choice, other than the voter's employer or agent of that employer.

I would like to offer an amendment deleting that section for voter
assistance where there is inability to read or write. Let me explain
my concern, Mr. Chairman. -

First of all, ironically all of this began with the problem of literacy
tests. Now, interestingly, in the compromise version here we have a
literacy test interjected. We now have to determine whether someone
could read or write, so we have to have people in the polling booth
that would come out and certify that so and so cannot read or write.
That is my first concern.

Of all things to pop up in this discussion is a literacy test.
Second, Mr. Chairman, I think the potential for abuse of the elec-

tion process is enormous. Now, assistance is to be triven by a person
of the voter's choice. That leaves open an enormous Pandora's box for
people swarming over a polling place. For example, Mr. Chairman,
this traditionally is done and I would argue that the State and local
government can handle this. They have historically done it. They can
do it today. There is no need for us to intervene and start dictating,
regulating, manipulating and controlling. ,

Second, to the extent that we did mandate it, and I do not think we
should, why not let it be someone who is a part of the voting apparatus,
that is in the precinct duly chosen and appointed? Perhaps a precinct
worker or judge, something of that sort.

The first thing I would like to do, Mr. Chairman, is to offer an
amendment which has been passed out to this section 5.

Section 5 is amended by deleting the following: ", disability or
inability to read or write."

If we leave that in, we are back to the literacy tests, and I do not
think it is a move in the right direction.

[The amendment offered by Senator East follows:]
Section 5 is amended by deleting the following: ", disability or inability to read

or write", and inserting in lieu thereof: "or disability".
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Senator DOLE. I was just wondering if Senator Metzenbaum, who
was the author of the original amendment, is on his way?

Senator KENNEDY. I would be glad to comment, or we can wait until
Senator MAetzenbaum arrives. If you want to take up another one, fine,
whatever you want to do. I think there is an easy answer for this. It
is Senator Metzenbaum's amendment. Maybe we could go to another
amendment.

Senator DOLE. He is on his way.
Senator MATHIAS. Mr. Chairman.
The CHAIRMAN. Senator Mathias.
Senator MATHIAS. This is a subject that has had a lot of attention

in this whole span of debate. In the other body it was of particular
concern to Millicent Fenwick, who was concerned that there should
be some help given to people who were physically unable to get into
the booth, and who really required help.

Senator EAST. Of course, I am very much aware of the problems
of physically disabled people voting, and blindness, and I would leave
that in. The House did reject this "inability to read or write." I pre-
sume they were troubled with the literacy test requirement.

Senator KENNEDY. If the Senator wotld yield, it has been the law
for 17 years. This is not a new issue. The Supreme Court has ruled on
this explicitly. The particular amendment which the Senator refers to
wati never offered in the House specifically. The Supreme Court has
ruled. For 17 years there has been assistance, and it has been upheld
by the Supreme Court.

The question, as I understand it, was with the development of the
bill in the House. It could have been construed as undoing that ac-
cepted process and procedure and protection, so the amendment was
offered and I think the history that has been established in behalf of
the disabled people by Senator Metzenbaum and others who support
that proposal is clear: It has been part of the law for some 17 years.

It was felt by Members of the House, and I think Millicent Fenwick
concluded, that perhaps the House bill could be interpreted as undo-
ing that protection. I think the Metzenbaum amendment makes it ex-
tremely clear, really reaffirming a process and procedure which has
been accepted. I would hope that we would not retreat from it.

Senator EAST. Senator Mathias keeps referring to the word "dis-
ability." I would like to clarify. I am not talking about blindness or
Physical disability. Those things are obvious. I am talking about a
literacy test. When you say someone has inability to read or write, that
involves a test, and'that is not visually obvious,'Mr. Chairman. If you
come in in a wheelchair to vote, or crutches, or canes, or stretchers, that
is pretty obvious. It does not take any specialized test. Blindness is
generally understandable, too, in terms of some sort of certification,
such as a cane, seeing eye dog, or so forth.

What I am saying is that someone comes in and says I cannot read
or write. How do we know that that is so I That is the triggering pro-
vision that entitles assistance by a person allegedly of your choice. I
think the potential of abuse here i.-considerable. Again I am troubled
with giving the literacy test.

With all due respect to the distinguished people on the other side
of this. I think we ought to have a little more convincing argument
than I have heard. I am talking about inability to read or write. Who
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determines that? What is the triggering mechanism in the provision
here?

Senator KENNE Dr. The fact is that the Supreme Court has ruled in
the case of illiteracy that there could be this kind of help and assist-
ance. That has been the law for 17 years. There has not been the case
of circumstances where this particular provision has been abused.

Rather than asking us for examples, or indicating to us that this is
an area which would be open to abuse, the fact is it has been a part of
the law for 17 years. There is no record where there has been abuse. and
the States have been policing this. We are prepared to follow that
established acceptability.

Senator EAST. If the Senator would yield, if the Senator himself
says there is no evidence anywhere of State or local abuse, why in the
world is the Federal Government getting involved in it?

Senator M ]TZENBAU . May I comment on that?
The C AMM A. The Senator from Ohio.
Senator METZENBAUM. As a matter of fact, there were problems. In

a case in 1970, in.Garz v. Smith, a case brought by a group of illiterate
Mexican-Americans, there was a problem there because they just could
not get the right to vote. The Court heldthat Texas articles which per-
mitted assistance be given for those who were bodily infirmed and not
to those who were illiterate violated the equal protection clause of the
14th amendment.

I think all we are really saying here is that it is not any new -great
breakthrough. It is just a question of spelling out in the statute the
right of those who are either mentally disabled or blind or who are
illiterate to have assistance from somebody in the voting booth. Illit-
eracy does not really provide a basis to keep somebody from having
Clie, right to vote.

Senator EAST. I was raising the point earlier, before you returned,
that first of all, ironically it means you have to give a literacy test now
in the voting process, because how would you otherwise determine
whether someone was illiterate or not? It means the giving of a liter-
ace test, one, federally mandated.

Senator KPNNDy. Where is the requirementI
Senator EAST. How else do you determine whether there i. inability

to read or write?
Senator KENNEDY. They would take the individual at his words. If

there is froing to be a violation, if that persons lies, he could be prose-
outed. That is how it has worked to date. That is the way it has worked
to date, for 17 years.

Senator EAST. Is there a criminal penalty in here for misleading
the local election officials on that particular point?

Senator KENNEDY. There are penalties in the Voting Rights Act
for false statements. They have been there for 17 years.

Senator BmEN,. Would the Senator yield I If I could respond to that,
obviously the only reason why somebody would lie about not being
able to write is if they were being coerced by a person behind them
with a literal or figurative gun in their back. to be able to walk in and
make sure that they in fact voted the way in which this person, not
the alleged illiterate person. but the person with him wanted him to
vote.
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Obviously there is a violation of the law there if that could be
proven. I would point out to the Senator that we are just as susceptible
of that kind of thing occurring if someone in fact is carried in on a
stretcher or is blind. Wedo not know whether the person who is in
fact accompanying the voter is in fact coercing the voter.

That is the issue the Senator is raising. That is the only rationale
for his raising it, the only possible rationale for raising the question,
unot that the nierson who 'is in fact saving I cannot write is violating
the law. It will be, whether or not the -person with the per-son who said
they cannot read or write is in fact coercing the person.

I would argue that coercion is equally-applicable to th-e perso-h'o
goes in with a blind person, disabled person or anyone else. There is
-i law right. now. and uihev can be prosecuted under this act, and under
a whole range of criminal statutes relating to coercion, or the use of
physical force.

The Senator has a reasonable question to ask, but I would hope he
understands, as I am sure he-does, that the same concerns can be raised
for anyone else who walks in the booth with anyone, under any cir-
cumstances, and to suggest that someone would walk in and say they
cannot write, just to be able to walk in the booth withi their girlfriend
or Uncle Larry-well the only reason they would do that is if in f act
the person is coercing them.

There is in fact a whole range of Federal and State laws that would
allow the person doing the coercing to be prosecuted.

Senator KENNEDY. If the Senator would yield, the last point 1 would
make on this is that in a number of jurisdictions the person that walks
in the booth now with the illiterate is the election official.

I think if we are really interested in the issue of coercion, we can ask
who was more likely to coerce this individual, the election official at the
local level, or the wife or cousin or relative of the individual himself?
It seems to me this is the concept of help and assistance to illiterates
being maintained by the Supreme Court decisions,and I think this is a
strong amendment clarifying it, and I would hope it would be accepted.

Unless there is any further discussion, I think we should vote.
Senator DENTON. Mr. Chairman.
The CHAIRMAN. Senator Denton.
Senator DENTON. I just have a question here, Mr. Chairman, for those

who are advocating this language, "inability to read or write."
It is my understanding that the voting booths have a multilingual

kind of a.spect. In fact, it is my understanding that Spanish, even the
Aleutian tongue is used in some of the booths, and I wonder what lan-
guage is referred to when one states "inability to read or write"? I just
am confused by the intent.

Senator BIDEN. The answer is any language, any language whatso-
ever, if the person cannot understand for whom they are voting, and
they just state they cannot understand that, whether it is Aleutian, or
Portuguese or Swahili, if they say they cannot understand it, they
cannot read or write or understand what is going on in the booth, and
they need help, that is what we are talking about.

Senator DEwoN. That is not what it says. It says "inability to read
or write." It does not say you do not understand the language in the
booth.
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Senator BIDEN,. Admiral, you are sounding like a lawyer now. You
avoided that tendency since the time you have been here. It is clear on
its face what we are talking about. That is what read or write means.
Read or write, whatever the language is, that is in the language that the
person is required to vote.

Senator NIATIHIAS. Let us vote.
Senator EAST. Let me make one final observation.
The CHAIRMA-. Senator, you might read the House language on this

subject. Have you got the House language?
I have it here if you would like me to read it.
Senator EAST. That would be fine.
The CHAIRmAN [reading].

Nothing in this ict shall be construed in such a way as to permit voting assist-
ance to be given within the voting booth unless the voter is blind or physically
incapacitated.

The CHArRMAN. That is how the House language reads.
Senator EAST. What we are adding is a new dimension on inability

to read or write. I think it requires a literacy test. The only example
we get is from Senator Metzenbaum. He says it has to do with whether
you .peak another language, which is not the same thing as inability
to read or write. That becomes a language problem.

I will cease and desist on this, but it is another example, of a lot of
casual language. Senator Biden charges Senator )enton with sound-
ing like a lawyer. I think we. need a little more careful attention to
the craftsmanship of our legislation.

I appreciate the admiral focusing us in on this, but I think it is
another example of very, casual language. The intentions are honor-
able, good and so on ana so forth. But it is going to open up a whole
can of worms in terms of our election process, lawsuits, further Federal
intervention, and so on.

Senator Kennedy himself does not have an example. Senator Met-
zenbaum came in aid said he beard about these people with a language
problem, it was not illiteracy, but a language problem. It is another
example of the casual Federal intervention, with no demonstrated
need at all in the election process.

One thing that was true in the founding of this county, and in our
Constitution, barring reasons to do otherwise, elections ought to be left
to State and local government. This is just another casual intervention
on it.

Mr. Chairman, I will be happy to settle for a vote on the amendment.
The CTAIR [MA. Senator, (o you want a voice vote or a rolleall?
Senator EAST. Rollcall.
The CHAMMAN. The clerk will call the roll.
The CLERK. Mr. Mathias?
Senator 'MATHIAS. NO.
The CLF.RK.'Mr. Laxalt?
Senator LAXALT. Aye.
The CLERK. Mi. Ha'tchV
Senator HATCH. Aye.
The CLERK. Mr. Dole I
Senator Dora. No.
The CLRK. Mr. Simpson?
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Senator SiMPSO.N. No.
The CLERK. M r. East?
Senator EAST. Aye.
The CLERK. Mr. Grassley?
[No response.]
The CL im. Mr. DentonI
Senator DNroN. Aye.
The CLERK. Mr. Specter?
Senator SPECTER. No.
The CLER. Mr. Biden?
Senator BrzE. No.
The CLmRK. Mr. Kennedy?
Senator KENNEDY. No.
The CLERK. Mr. Byrd?
Senator BIDEN. No by proxy.
The CLERK. Mr. Mfetzenbaunm?
Senator METZENBAUm. No.
The CLERK. Mr. DeConcini?
[No response.]
TheCLERK. Mr. LeahyI
Senator LEAitY. No.
The CLERK. Mr. Baucus?
Senator BAUCUs. No.
The CLERK. Mr. Heflin?
Senator HEFLIN. No.
The CLERK. Chairman Thurmond?
The CHAIRMAN. Aye.
Senator BIDEN. Before you announce the vote, Senator DeConcini

votes no by proxy.
Senator DoLE. And Senator Grassley votes no by proxy.
The CLFRK. The amendment fails by a vote of 5 to 13.
The CHAIRMAN. I want to raise this qiostion. Senator Laxalt has

called attention to the fact that there is a policy luncheon, and there
are important matters to be discussed. I want to see how the Republi-
cans feel about stopping now and going to the policy luncheon. The
Senate is not in session after 1:30 for awhile. We can come back.
-Senator MrZENBAUM%. I think we can finish right away if we just

vote.
The CHAIRMAN. I am willing to go ahead.
Senator EAST. I have other amendments to offer. I want to move

through them as quickly as I can. The point is I will not be finished
by lunchtime. There is no way I can finish by 1 o'clock or whatever you
are talking about. This is a very important piece of legislation. It we
have to meet %veral times, I will not obstruct. I want to get these
amendments now.

Senator MATHIAS. Could the Senator advise us as to how many
amendments he hasI

Senator EAST. It depends, frankly, on some of the others. It is not
any more than Senator Kennedy offered the other day with the gun
legislation. It may be a total of seven or eight.

Senator BipEN. Let us keep going.
Senator HATCH. I think we can do it.

93-706 0 - 83 - 7
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Senator KzNNEDY. I will remind the Senator that I was prepared to
have votes even when we did not have a quorum because the issue was
familiar.

The CHA4mKN. Senator Laxalt thinks we ought to stop now. This
last amendment took 20 minutes.

Senator MATHIAS. Maybe we will be shorter on the others now that
we understand the situation.

The CHAMMAN. We can come back at 6 o'clock this afternoon if
neceary if the Senate is out by then. I want to see how the Republi-
cans feel.

Senator EAST. I am willing to do whatever the group likes.
The CHAIRMAN. I would life to have the Republicans who want to

continue to raise their hands so we know where everyone stands.
rShow of hands.]
The CHARMAN. I believe we will continue.
Senator East, proceed.
Senator EAST. Regarding the same provision here on voting assist-

ance, I would like to add this amendment that is now being passed out,
Mr. Chairman.

Section 5 is amended by adding the following before the period at the end of
the sentence: ", or officer or agent of the voter's union".

Right now my concern is, Mr. Chairman, that this only applies to a
voter's employer or agent. I think wealso want to, of course. eliminate
any potential abuse as regards officer or agent of the voter's union. I
think that would be appropriate. What you are suggesting is someone
neutral as regards the employment situation, so there would not. 1e
undue economic coercion, either by the employer or from the union
leadership. It would make for a more balanced amendment.

Senator KXriN "nY. Does this mean if the brother is a member of the
union or the wife is a member of the union that they would be pro-
hibited from providing asistance?

Senator EASr. If he is an officer or agent of the voter's union, that
would be correct, just as if his brother or brother-in-law was an em-
ployer or agent. It says the voter's employer or agent, and I am sug-
ge ting if management cannot do it, it is leaving open the option that
unions could do it, and I am .sAying an officer or agent of the voter's
union to make a neutral position as far as the person advising on vot-
ing if in fact you are illiterate.

I am ready to vote.
Senator AITIAs. Let us vote.
Senator Sm-sow. Just a minute. I do not want to delay this. but

this already says "employer" under section .5.
Senator EAST. It npw provides for employers, but does not include

unions. What you have here. if you pass it a, is. it means people will
come in and plead inability to read or write, and the union leadership
could direct them into the polling booth.

Senator KENNEDY. The only point I would mvke on this is I think
the employer has the capability of firing someone where the union
member cannot. I do believe in some parts of the coilitry that ig true.

Senator EAST. I often is not true where there are strong, powerful
unions, that would not be true. If you are trying to have an economi-
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cally neutral person advise on the vote, I do not see why you would
exclude the management side but not the labor side. Come now, let us
admit this is not a neutral posture here. I think we ought to focus on
it.

Senator METZE-nAUM. Let us vote.
The C[AIRMAN. Any other comments? Are you ready for a vote?
Senator DENTON. What about party officials.of the Republican,

democraticc or Communist Party? I am responding to Senator Biden.
I would have to say that we do write regulations in the Navy and we
do give orders, and we try to write them or give them in such a way
that they are clear. I think this implication of the employer or his
agent not being able to go in there is something 'more than clarity-
may be partisanship or demagoguery eveii and not clarity. I say that
about the previous one that we voted on.

Senator BIDEN. Let us clarify by a vote.
The CIAIRNMAN. Call the roll.
The CL RK. Mr. Mathias.
Senator MATHIAS. No.
The CLEnK. Mr. Laxalt.
Senator LAXALT. Aye.
The CLERK. Mr. Hatch.
Senator HATCH. Aye.
The CLERK. Mr. Dole.
Senator DoiE. Aye.
The CLERK. Mr. Simpson.
Senator SIMPSON. Aye.
The CLF.RK. Mr. East.
Senator EAST. Aye.
The CLERK. Mr. Grassley.
[No response.]
The CLERK. Mr. Denton.
Senator DENTON. Aye.
The CLERK. Mr. Specter.
Senator SPECTER. Ave.
The CLERK. Mr. Biden.
Senator BmEN. No.
The CLERK. Mr. Kennedy.
Senator KENNF.DY. No.
The CrEvu. Mr. Byrd.
[No response.]
The CLERX. Mr. Metzenbaum.
Senator METZEN.RBAM. No.
The CLERK. Mr. DeConcini.
rNo response.]
The CLERK. Mr. Leahy.
Senator LEAny. No.
The CLERK. Mr. Baucus.
Senator BAUMCs. No.
The CRaK. Mr. Heflin.
Senator HFLN. Aye.
The CLERK. Chairman Thurmond.
The CHAMMA-. Aye.
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Senator KENNEDY. Senator DeConcini votes no by proxy.
Senator DOL. Senator Grassley voted aye by proxy.
Senator BiDE.;. Senator Byrd votes no by proxy.
The CLERK. The amendment passes by a vote of 9 to 7.
Senator MATHIAS. If I could observe that that vote has now in-

creased the intrusive effect of the Federal Government into the elec-
toral process.

The CHAIRMAN. Let us go ahead.
Senator East, did you want to bring up the next amendment?
Senator EAST. Mr. Chairman, the next amendment I would like to

take up has to do with this question of bailout. I do not wish to put an
undue burden on Senator Dole but, interestingly here on bailout lan-
guage that he is endorsing, we have 5 pages of bailout. I would defy
anybody here to systematically go through and tell me what this
means.

Mr. Chairman, the sun and substance of it means there is no rea-
sonable bailout. It is so loaded with vague language. It is so loaded
in favor of the potential of the Federal Government simply lodging
this objection or that, that as a simple practical matter,-lkMr. Chair-
man, for those who have read it with care and attention there is no
reasonable bailout. For example, we are told they must show con-
structive efforts to do this, constructive efforts to do that, or shall pre-
sent evidence of this or that. I do not wish to put an undue burden on
Senator Dole. Perhaps lie could do it. If one walks through, this and
looks at the bailout language, there, is no bailout. It is a filter. It is an
obstacle course that no one will be able to get through. I think that is
a fair and reasonable assessment of it.

What I am offering here as an amendment is one that T feel is fair.
It is reasonable. It is achievable. It is an incentive to the State or sub-
division thereof to move aheadAnd to achieve the goal. That is a posi-
tive public policy. But where, Mr. Chairman, your bailout provisions
are so impossible to meet, it has a negative impact.

What we ought to be trying to do in devising this legislation is move
public policy in the direction where State and local government will
have an incentive and will take their own positive measures to get out
from under this control. This bailout is heavyhanded. It is punitive. It
is impossible to meet.

Ironically, Mr. Chairman, it is somewhat like the original literacy
test that some have criticized. No one could ever meet the test, and
hence it was used to discriminate, and I am suggesting here if you look
at this bailout, it is cast in the same tone. No one can ever meet it. No
ons will ever get out from under it. The State and local government
will have no incentive to do so.

I am offering a substitute bailout amendment. You have it before
you. It would provide this, which I think is clear, and I think it is sub-
stantial, and what it would do gain would bo provide incentives for
State and local government to move in constrctive. pros.ressive posi-
tive way out from under the Federal control. I mitrht note to the gen-
tlemen who have been quoting from the President this-morning, he has
in fact been supporting a reasonable bailout provision.

My amendment would provide that State or political subdivisions
show that during 5 years preceding commencement of the action and
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during the pendency of such action, the State or political subdivision
thereof, as the case may be, has not engaged in violations of any pro-
vision of the Constitution or laws of the United States with respect to
discrimination in voting on account of race or color, or in contraven-
tion of the guarantees of subsection (f) (2), other than violations
which were trivial, promptly corrected and not repeated.

So if prior to 5 years of making application for bailout there were
no offenses, and if there were any, they were so trivial, promptly cor-
rected and not repeated. To me, that is simple. It is a meetable stand-
ard. It is a fair standard. It will give the cast here to bailout, to move
the States in the direction of getting out from under. It is a good thin~g-
and has a positive ring to it. This Qher bailout is negative. It is puni-
tive. I do not think it is becoming to either political party, if we are
representing Central Government, and treat, State and local govern-
ment in such a shabby way as to hold out a mirage and illusion of bail-
out when in fact it is not, there under this provision.

I am offering this amendment with regard to bailout.
[The amendment offered by Senator East follows:]

On page 1, beginning with line 3, strike out through line 14 on page 8 and
insert In lieu thereof the following: That section 4(a) of the Voting Rights Act
of 1965 is amended-

(1) by striking out "seventeen" each place It appears and inserting in
lieu thereof "twenty-seven"; and

(2) by striking out "ten" each time it appears and inserting in lieu
thereof "seventen".

(b) Section 4(a) of the Voting Rights Act of 1965 is further amended-
(1) by inserting "(1)" after "(a)";
(2) by Inserting after the second sentence of the first paragraph of such

subsection the following new paragraph:
"(2) Notwithstanding any other provision of this subsection, a declaratory

Judgment shall issue before the expiration of the twenty-seven year period
referred to in the first sentence of paragraph (1) or the seventeen-year period
referred to in the second sentence of paragraph (1), as the case may be, with
respect to any. State or political subdivision thereof, if the State or political
subdivision shows that during the five years preceding the commencement of
the action and during the pendency of such action the State or political sub-
division, as the case may be. has not engaged in violations of any provision of
the Constitution or laws of the United States with respect to discrimination In
voting on account of race or color, or in contravention of the guarantees of
subsection (f) (2), other than violations which were trivial, promptly corrected,
and not repeated.";

(3) by inserting "(3)" before "An action" in such section;
(4) by inserting "(4)" before the first paragraph of section 4(a) that

begins with "If the Attorney General"; and
(5) by inserting "(5)" before the second paragraph of section 4(a) that

begins with "If the Attorney General".
Senator KENNEDY. Mr. Chairman, just to take a minute of the time.

I know Senator Hatch's committee has gone into very considerable
detail of the precise language of the bailout provisions. The House
went into it in very, very considerable detail. I think the language is
clear. It is explicit. It has been 10 years of finding a record which
demonstrates that there has not been the elements of discrimination
and some positive aspects which would indicate positive efforts, I
believe is the precise language which would permit the communities
to bail out.

The Acting Attorney General testified, and he indicated he believed
they were tip to about 20 communities, I believe, 20 percent of the
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communities that are so covered now, that would possibly be eligible
by 1984. I would hope that we could maintain this provision. It is an
essential part of our whole legislative proposal.

We would reject the East amendment.
Senator DOLE. Mr. Chairman.
The CHAIRMAN. Senator Dole.
Senator Doxz. I would just say very briefly there was no effort to

shorten that period on the House side that I know of.
Senator KENNEDY. That is correct.
Senator Dory. For reasons stated I think it should be rejected.

-Senator BIDEN. Let us vote.
The CHAIRMAN. Senator Dole, what do you think would be a reason-

able time for them to allow them to bail out?
Senator DOLF. I think the present House provision, which is com-

plicated, as Senator East suggests, what we have done in preclearance
areas is to change perpetuity clause to 25 years with a 15-year manda-
tory review. I thought that was an improvement. I have agreed that
based on that change that I would stick with that provision.

Senator MATHIAS. Mr. Chairman, the House provision was a gen-
uine compromise from previous law, and was a movement to accommo-
date tho who were concerned that bailout was too tough. We have
really covered this ground, I think, in the compromise bill.

Senator HATCH. Let me correct one thing, Senator Kennedy said
that Brad Reynolds said that "20 percent of the covered communities
could bail out under the House provision." I do not think he said that.

The CHAIRMAN. Speak louder, please, Senator Hatch.
Senator HATCH. Am I misconstruing what you said, Senator Ken-

nedy?
Senator KENNEDY. When Reynolds testified, the data that he did pro-

vide the committee was consistent with those which have been testified
to by civil rights groups in terms of the number of communities that
would be eligible in 1984. I would incorporate that at this point in the
record.

Senator HATCH. That would be fine.
Senator KENNE.DY. I think they have indicated there would be a

number of communities that have complied with the law for a period
of 10 years, and also indicated positive effort to make sure there would
be meaningful voting rights.

The CHAIRMAN. I noticed in the President's statement that he is en-
dorsing the compromise. He specifically made this statement:

"I recognize there are other concerns about the bill now before the
Judiciary Committee. Among these is a desire for reasonable bailout
provision.,

In other words, the White House and the Justice Department have
been concerned about this. The President his recommended a reason-
able bailout.

Does anyone have anything else to say?
The clerk will call the roll.
The CLFRK. Mr. Mathias?
Senator MATHIAS. NO.
The CLERK. Mr. Laxalt?
Senator LAXAJJT. Aye.
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The CLERK. MIr. HatchI
Senator HATCH. Aye.
The CLrauc. Mr. Dole?
Senator DOLE. No.
The CLxERK. Mr. Simpson ?
Senator SiMPSON. No.
The CLERI. Mr. East?
Senator EAST. Aye.
The CLEnK. Mr. Grassley?
Senator DoLe. No by proxy.
Tho CLERK. Mr. DentonI
Senator DENTON. Aye.
The CLum. Mr. Specter I
Senator SpirER. No.
The CLRK. Mr. Biden I
Senator BIDEN. No.
The CLEnK. Mr.-Kennedy?
Senator Ki NEDY. No.
The CLERK. Mr. Byrd I
Senator BIDEN. No by proxy.
The CLERK. Mr. Metzenbaum?
Senator KENNEDY. No by proxy.
The CLERK. Mr. DeConcini?
Senator BDEN. Noby proxy.
The CLERK. Mr. Leahy?
Senator LAiHY. No.
The CLERK. Mr. Baucus?
Senator BAUCUS. No.
The CLERK.-Mr. Heflin?
Senator HEFLx. Aye.
The CLERK. Chairman ThurmondI
Tho CHAIMAN.. Aye.
The CLERK. The amendment fails 6 to 12.
Senator EAST. May I move to my next amendment?
The CHAIRMWAN. You may proceed.
Senator EAST. The next one deals with our discussion over the results

versus intent test, Mr. Chairman. I am introducing an amendment here
clarifying that at-large elections do not violate section 2.

Specifically, on page 8, at. the end of line 22, add the following:
"Provided, the practice of electing representatives and officials in at-
large elections shall not be evidence o a violation under this section."

-This-has been something we have been agonizing over, whether at-
large elections would conceivably be imperiled by this legislation.
There has been general agreement here they ought not to be.

Senator DeConcini has indicated that would greatly shock him.
We have some 18,000 municipalities in this country totally, and wg
have over two-thirds of them having at-large elections. I think this
would give us an opportunity to go on record, making clear we will be
impairing the at-large election concept.

Mr. Chairman, I offer the amendment in that spirit, and I am happy
to hear any discussion, and then I will be ready to move to vote.
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[The amendment offered by Senator East follows:]
On page 8, at the end of line 22, and the following: "Provided, the practice of

electing representatives and officials in at-large elections shall not be evidence
of a violation under this section."

Senator MATHAS. Mr. Chairman.
The CHAmRAz. Senator Mathias.
Senator MATHIAS. It seems to me we have discussed at great'length

here the fact that we would consider all the circumstances involved in
any given situation. I do not believe I could support an amendment
which said that you would exclude the fact that there was an at-large
election as one of the attendant circumstances,- that it would not be
evidenced.

Senator EAST. If I might respond to the Senator, I was noting earlier
that from 1900 to 1920 at-large elections were brought into this coun-
try, and they were to get away from the ward system that was looked
upon ass the corrupt system in American politics, having nothing to
do with race. That is wy cities in the name of better government went
to at-large elections, and the city council form of government, and
many other things as part of that historical legacy.

Now, what you are doing in the name of dealing with the 15th
amendment, you run the risk of eliminating at-large elections. Every-
body agreed you would not want to do that. That is not our intention
or purpose.

Why not go on record and make the law clearly state that would
not be evidence?

I think it would be very constructive and positive contribution to
this legislation. That is the historical background of it, Senator
Mathias. I greatly respect your judgment. I am simply saying that
the at-large election serves a valuable purpose and democratic political
theory because it requires candidates to build that concensus that
Madison was talking about in Federal Number 35. Let us not imperil
that in the name of trying to solve some other problem, namely the
problem of discrimination based upon race. Let us not go in here with
a Constitution wrecking crew, or whatever you want to call it.

The at-large election is viable, good concept. It has good historical
antecedents in American politics, having absolutely nothing to do with
race. Let us maintain it. Let us go on record as maintaining it. That
is the spirit in which I offer it.

Everybody seemed to agree they would not want to jeopardize at-
large elections any way. I would hope there would be good support
for it; ,Mr. Chairman.

The CIHAMMAN. Are there any further comments?
Senator Simpson.
Senator SIMPSON. Mr. Chairman. in looking at that. I could only

be attracted to it if it said something about the, practice of electing
representatives and officials in at-large elections shall not in itself be
evidencA of violation under this section.

The CHAIRMAN. Do you. want to amend your amendment I
Senator EAST. No, sir. Then you are putting it, in a suspect category

that somehow or other at-large' elections are evil things to keep people
from voting because of some reason. That simply is not true. That is no
different than the current language that we have.
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At-large elections are a good idea. The American people have them
and want them. I think for us'to intrude in the name of some problem
to the 15th amendment is unwarranted and indefensible, and personally
I will not accept that. I greatly respect Senator Simpson in terms of his
insight and understanding of these issues, but I cannot in good con-
science accept that.

Senator HATCH. Will the Senator yield?
Senator EAST. Yes.
Senator HATCH. YOU just want to remove the fact of an at-large sys-

tem of government as a factor in finding a violation?
Senator EAST. As a consideration.
Senator HATCH. In the absence of your amendment, the lack of pro-

portional representation with an at-large system of government would
violate the new section 2.

Senator EAST. Exactly. I want at-large elections out, period. They
are not evidence of a violation of this section.

Senator HATCH. We will see if there is sincerity in not wanting to
overturn at-large election processes that are not expressly designed to

- achieve proportional representation-
Senator EAST. Everybody seems to be saying, well, of course not, we

would not want to do that, and then when you present a very concrete
proposal to exempt it, then you get a little backing and a feeling of,
well, you know we would not want to do that. There is nothing like the
law saying what we mean, Mr. Chairman, rather than simply goodwill,
but pious protestations to the contrary, heavens no, we would not mean
that.

Then you say, that is good. Let us put it in the law. When you do that,
you say we would not want to do that. With all due respect to my dis-
tinguished colleagues, we have to fish or cut bait here. Either we mean
it or we do not. We should go on record. That will be good for the courts
and policymaking process in this country. We are deciding it, and there
would not be some blooming court deciding it for us. We are going to
this kind of legislation, and we ought to be clear in what we are doing.

I want to make it precise. We should have some specific standards
in here. I thought everybody was in favor of protecting at-large elec-
tions.

Senator HATCH. Would the Senator yield? I would like to bring
this up. There are probably 12,000, or two-thirds of 18,000 municipali-
ties in the Nation which have adopted at-large systems of election.

In addition, of the 50 largest school boards in the United States, ap-
proximately two-thirds of them use at-large election systems as well.
It is an important issue.

I think the Senator has raised an important and worthwhile amend-
ment. I just want to point that out.

Senator HFLIN. Might the Senator yield for a question?
I notice you use the word "evidence" which precludes the introduc-

tion whether or not of any evidence, whereas at large it might have
an effect on something else in order to build a factor. You might have
to take evidence of four or five things to produce a factor. The use
of the word "evidence" would preclude any consideration whatsoever.

Is that true I
Senator EAST. That is true. I feel that, as we have already indicated,

and Senator Hatch has, that the at-large election is a vilid concept
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in our election process, in the democratic political theory in the United
States today, that it deserves to be protected from elimination by col-
lateral matter.

Senator KENxEDY. The language we have included is White v.
Regeter language. Senator Simpson in his inquiry basically would
incorporate the White v. Regester holding. Under White v. Ilegester
there have been two dozen cases on this issue. If I could have the atten-
tion of the Senator, please. This language is White v. Regestr. There
have been in excess two dozen cases. The chairman of the subcommittee
is familiar with the record that has been made. In a number of those
circumstances, there has been dismissed-well, I have been listening
time in and time out about good old Boston. It so happens that one of
those cases was brought in Boston and dismissed.

This was prior to the time that blacks were elected to the city coun-
cil or elected to chairman of the school board, so White v. A epe8ter
test is the one that is here. It has been cleared by the court. I think to
alter it or change it is a disservice to the at-large election concept. I
would hope it would not be accepted.

The CHAIRMAN. Any further comment?
Senator EAST. I would like to give a response to the question of Sen-

ator Heflin. The at-large election is considered as evidentiary matter,
but it could not be used as evidence of violation. There might be other
ways that one might introduce it for whatever reasons that I maybe at
the moment could not foresee or he or anyone else. I am simply saying
he could not introduce it as evidence of a violation because then that
implies it had a racial basis to it. I am contending that the at-large
election does now stand and ought to be allowed to stand on its own
merit.

The CHARMAN. Any further comment?
Senator DENTON. Just one thing.-
The CHAIRMAN. Senator Denton.
Senator DENTON. I do not want to support racist policy. I do not

look with favor upon a city with 49-percent black and 51-percent white
having no blacks in their elected officialdom. I think that is deplorable.

We have an exception I guess, with Mayor Bradley where there is
a majority of whites having elected to what is considered to be the best
man. I am all in favor of that.

The general spirit that concerns me is any indication to people in
States like mine that rather than trying to come up with a truly pro-
gressive plan which tends to eliminate the discrimination in voting
or in the general feeling of discrimination or application of it, that
you have a red flair being waved at them which is counterproductive
to progress in racial relations. I have been in fights in my own home-
town as a kid. They used to throw rocks at black maids wearing white
uniforms waiting for streetcars. I would fight those guys. I have had
my teeth chipped and nose bloodied up about that. But that feeling
is leaving. I just hate to see the progress of its leaving diminished by
a perception that we are slapping in the face those southern cities,

counties, and communities which want to be bettered that way and are
being bettered that way. That is the thing that bothers me about some
of the wording of these things.

Some of my votes are going to be cast in that mode.
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Senator BWEw. Let us vote.
Senator DOLE. We are talking about totality of the circumstances.

That is the reason for the language. That is why I do not think it is
necessary.

The CIIARMAN. Are you ready to vote?
Call the roll.
The CLERK. Mr. Mathias.
Senator MATHIAS. No.
The CLErK. Mr. Laxalt.
Senator LAXALT. Aye.
The CLERK. Mr. Hatch.
Senator HATCH. Aye.
The CLERK. Mr. Dole.
Senator DOLE. No.
The CLERK. Mr. Simpson.
Senator SIMPsON. No.
The CLERK. Mr. East.
Senator EAST. Aye.
The CLERK. Mr. Grassley.
Senator DOLE. No by proxy.
The CLERK. Mr. Denton.
Senator DENTON. Aye.
The CLERK. Mr. Specter.
Senator SPECTER. No.
The CLERK. Mr. Biden.
Senator BmEN. No.
The CLERK. Mr. Kennedy.
Senator KENNEDY. No.
The CLERK. Mr. Byrd.
Senator BIDEN. No by proxy.
The CLERK. Mr. Metzenbaum.
Senator KENNEDmY. No by proxy.
The CLERK. Mr. DeConcini.

- ,Senator KEU F nY. No by proxy.
The CLERK. Mr. Leahy.
Senator LEAHY. No.
The CLERK. Mr. Baucus.
Senator BAUCUS. No.
The CLERK. Mr. Heflin.
Senator HE.TLiN. No.
The CLERK. Chairman Thurmond.
The CHAIRMAn. Aye.
The CLEiRK. The amendment fails 5 to 13.
The CHArRMAN. Senator, do you have another one?
Senator EAST. I shall move to my next one. I would like to note

parenthetically, before I pass on, I think this at-large election prob-
lem-well, I would have had other amendments which I will not offer
because of time, and I realize they would have been defeated, and these
amendments would have been on the question of annexation. stngered
terms, and these things are all going to be in jeopardy when this goes
through. I think when State and local officials realize' that, I think we
w%'ill be getting some sort of concern here in the Nation's Capital. Now,
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these amendments would have been on at-large election, annexation
and staggered terms which will now be in jeopardy because of this new
legislation. This committee has already indicated they want to let at-
large elections be a suspect classification s regards our problem here.
and I presume they would feel the same way on annexations and qag-
gered terms, so I s'iall not, Mr. Chairman. imrsue that point.

Mr. Chairman, my next amendment will deal with results tests that
we have here before us. We have been over this territory extensively.
I shall not bore my distinguished colleagues by reciting the various
arguments against the results and effects test. I have indicated that this
morning in my opening remarks and others have commented on it,
and I suppose we have exhausted this subject perhaps to the point of
going ad nauseam.

What I would like to inquire of Senator Dole is on this results tests,
a very fundamental point, if he could just. answer it for me, please. I
would appreciate it, does he envision results test here in his compromise
as being based upon the 15th amendment or the 14th amendment or
both or what I Where do we stand on this? I think the answer to that
is critical as to whether I might wish to offer some additional amend-
ments here.

Senator DoLE. What we have done, as T indicated before, we have
kent the House language and we had added a section which, in effect,
codifies Whte versus Regester.

Senator KENNEDY. If the Senator would yield. as I understand it. it
includes both the 14th and 15th amendments. Wre have implementing
powers under the 14th and 15th amendments. That has been reaffirmed
time in and time out by the Supreme Court. Basically we are
incorporating the White v. Regester case.

Senator DOLF. That is correct. I am trying to find the specific
lang-unae. It covers both amendments.

Senator EAST. T think that is helpful to my decision. Here is my
point, Mr. Chairman. If, as Senator Dole and Senator Kennedy are
saying, it (loes involve the 14th amendment of White versus Regester,
on-e we get into the 14th amendment we have equal protection prob-
lems. I think we ought then. if we are going to go this road, I do not
agree with the analysis, but if that is what this committee is deciding
to do, and the majority of them, and I gather they are. since it is not a
15th amendment problem, which is race and color; and that is what I
thought was frankly the fundamental piece of legislation involved,
but opce you introduce White v. Regester, once you introduce the 14th
amendment, you onen up a whole new area of constitutional concern;
namely the nrotn, ion clause. of the 14th smendmmnt whicl forbids uin-
reasonable classifications, not only on the basis, of course, in this caselof
racial color but also involving sex and religion. I would also like to
offer an amendment that would include sex and religion here, Mr.
Chairman, at broadening the coverage of this act.

Senator HATCH. Mr. Chairman. could I comment on that?
Senator EAST. First, I would like to offer an amendment where sex

would also be included. I do not think if we are going to move in this
direction of protecting results in elections, it ought not be confined
strictly to race. It ought to include the sexes. Ultimately I think we
would want to make sure people are not excluded from results and
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effects based on religion. As James Madison warned in Federal No.
35, once we go into t is area, life gets complicated. Having agreed to
junip into it in the 14th amendment, we might as well bite the bullet
and cover those major categories, not only of race but also of sex and
religion.

I am offering the amendment, and I will again cease and desist so
that we might vote on it dealing with sex.

[The amendment offered by Senator East follows:]
Section 3 is amended by striking the following: "race or color" and by Insert-

ing the following before", or in contravention"; "race, color, or sex"
The CHAIRMAN. Any comment? Are you ready to vote?
Senator EAST. This would extend the same protection to women that

you are extending in the case of race.
Senator KENNEDY. Does this put yonl down as a cosponsor of tile

equal rights amendment?
Senator EAST. No; it does not. But what I am yielding to is the in-

evitability of what this committee is doing. I am saying if they aye
doing that, and the rationale is the 14th amendment, then we ought to,
of course, include these other categories, and I am sure they would
look favorably on this since they are so disposed to such things as the
ERA, as the distinguished Senator from Massachusetts is.

Senator MATHIAS. Mr. Chairman, it seems to me it is unwise prin-
ei1)le to legislate for problems that do not exist. Have there been any
problems of discrimination of this sort? There is one thing we do not
need in this country, and that is laws that are not absolutely required.
This is somewhat reminiscent of the experience we had when #Judge
Howard Smith moved the same amendment on the Civil Rights Act
of 1964. I believe, unless there is compelling evidence that there is a
problem of this sort, I would be constrained to vote against supplying
a remedy for a problem that does not exist.

Senator DENTO N. Senator Mathias, if I may, I do not dispute your
major premise. I believe that the addition of women here was demon-
strated-well, I note there are only 2 women Senators in this body
of 100, and were we to include proportionality as a consideration one
would have to wonder whether or not there is a problem. Frankly, I
would have no problem with the President of the United States being
a woman. In fact, all things being equal right now, I do not know that
we could not use a Margaret Thatcher or a grandmother. She has a
lot more sense than most of us men have.

I agree with you. That has not been a voting discrimination prob-
lem in the sense that race has so I would probably vote against the
amendment. But it does raise that interesting point about proportion-
ality of representation respecting women.

Senator SiPsoNA. Mr. Chairman, my problem here is what does this
do to preclearance? What does this do to preclearance calculations
and figuring? We are back to the drawing board on that, are we not,
with this kind of amendment?

Senator EAST. Senator, I see absolutely no problem whatsoever. The
..same standards that you are now applying to problems of race in vot-
ing, you would be applying to sex in voting. When the distinguished
Senator from Maryland says he does not see there is any evidence of a
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problem, I would simply say with women being 52 percent of the Na-
tion's population, they come nowhere representing that kind of per-
centage-

Senator MATHIAS. We are talking about voters. We are not talking
about who gets elected.

Senator EAST. We are talking about effects and results, Senator. That
is tha whole purpose of this. We will look at the final results. That
means you look at percentages. It means you look at what sort of
representation does the allegedly excluded group have in the final
product I That is what all this is about.

Senator HATCH. Would the Senator yield I I am going to vote
against his amendment, but I would like to observe that the chairman
of the Department of Government at the University of Virginia, Pro-
fessor Abraham, had this to say during the hearings: "Only those
who live in a dream world can fail to perceive the basic thrust and
purpose and inevitable result of new section 2." I submit that this
compromise" section 2 is not going to be any different in result or

effect, to use some terms that have been batted around. "It is to es-
tablish a pattern of proportional representation now based upon
race. Perhaps at a later moment in time, upon gender or religion or
nationality."

So I am going to vote against this amendment because I disagree
with the present section 2, not primarily this amendment.

The CHAIRMAN. Call the roll.
The CLERK. Mr. Mathias.
Senator MATHIAS. No.
The CLERK. Mr. Laxalt.
Senator LAXALT. No.
The-,0rRx-.Mr. Hatch.
Senator HATCH. No.
The CLERK. Mr. Dole.
Senator DOLE. No.
The CLERK. Mr. Simpson.
Senator SIMPsoN. No.
The CLERK. Mr. East.
Senator EAST. Aye.
The CLERK. Mr. Grassley.
Senator GrASSLzY. No.
The CLERK. Mr. Denton.
Senator DENTON. No.
The CLERK. Mr. Specter.
Senator SPECTER. Aye.
The CLERK. Mr. Biden.
Senator BIEN. No.
The CLERK. Mr. Kennedy.
Senator KENNEDY. No.
The CUMK. Mr. Byrd.
Senator BIDEN. No by proxy.
The CLERK. Mr. Metzenbaum.
Senator BmEN. No by proxy.
The CLERK. Mr. DeConcini.
Senator BIDEN. No by proxy.
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The CLERK. Mr. Leahy.
Senator LFAHY. No.
The CLERK. Mr. Baucus.
Senator BAUCUS. No.
The CLERK. Mr. Heflin.
Senator HEFLIN. No.
The CLERK. Chairman Thurmond.
The CHAIRMAN. No.
The CLERK. The amendment fails 2 to 16.
The CHAIRMAN. Senator East, do you have other amendments?
Senator EAST. Yes. I think as I have indicated, the question of sex is

very pertinent here. We have a 14th amendment problem. Also the
question of religion I think is pertinent.

I think the question of religion involves also a substantive problem
in terms and effect of results in areas where you have groups of a domi-
nant religious character, perhaps Jewish, or whatever, that where you
Jhave results or effects that do not to some degree reflect the general
cultural interests, that is a deficiency.

Again I am suggesting to include only race in these categories, and
I do not find, if you are talking about the 14th amendment and equal
protection-well, I find that arbitrary, contrary to the spirit and
letter of the 14th amendment.

The CHAIR.rAN. Any other comments?
[The amendment offered by Senator East follows :]
Section 3 Is amended by striking the following: "race or color" and by Insert-

ing the following before ", or in contravention"; "race, color, or religion"
The CHnra~rAN. Call the roll.
The CLERK. Mr. Mathias?
Senator MATIAS. No.
The CLERK. Mr. Laxalt?
Senator LAXALT. No.
The CLERK. Senator Hatch?
Senator HATCH. No.
The CLERK. Mr. Dole ?
Senator DOLE. No.
The CLERK. Mr. Simpson?
Senator SimPsoN. No.
The CLERK. Mr. East ?
Senator EAST. Aye.
The CLERK. Mr. GrassleyI
Senator GRASSLEY. No.
The CLERK. Mr. DentonI
Senator DENTON. No.
The CLERK. Mr. Specter.
Senator SPECTER. Aye.
The CLERK. Mr. Biden?
Senator BmEN. No.
The CLERK. Mr. Kennedy?
Senator KENNEDY. No.
The CLERK. Mr. Byrd?
Senator BmEx. No by proxy.
The. CLERK. Mr. MetzenbaumI
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Senator BmEN. No by proxy.
The CLERK. Mr. DeConcini
Senator BmEN. No by proxy.
The CLERK. Mr. Leahy?
Senator LEAHY. No.
The CLERK. Mr. Baucus?
Senator BAUCUS. No.
The CLERK. Mr. HeflinI
Senator H FLiN. No.
The CLERK. Chairman Thurmond?
The CHAIRMAN. No.
The CLERK. The amendment fails 2 to 16.
The CHAIRMAN. Senator, do you have another amendment?
Senator EAST. Yes, I do. I shall move promptly here, Mr. Chair-

man.
Mr. Chairman, this next amendment I am offering deals with the

problem of the burden of proof under section 5. Let me state my posi-
tion here quickly, and I will happily take the judgment of this dis-
tinguished group.

Mr. Chairman, currently the way this law is being applied in the
affected areas, 9 States and 12 others, including my own, 40 out of 100
counties in North Carolina, the burden of proof is not placed upon
the charging entity, the Government, the Central Government, the
Attorney General, but the burden of prof has to be carried by the local
government officials.

Let me tell you very quickly, and then I will take my vote, one way
or the other, why I think it is ill-conceived and ill-founded.

First of all, there is a presumption of discrimination. It is the
affected entity that must offer evidence to get out from under it. I find
this particularly ironic in terms of the affected States, because in those
States it is the Democratic Party, interestingly, if I might inject very
briefly a partisan mte, that controls the election apparatus. That cer-
tainly is true in my State of North Carolina. I do think State govern-
ment in North Carolina, which has been overwhelmingly controlled
by the Democratic Party, has a reputation for being antiprogressive
in this area. Yet they must carry the burden of proof to show that they
have not discriminated.

Now, whenever you have to prove that you did not do it, every law-
yer knows that makes an incredibly difficult problem of evidence and
presentation. You must anticipate all possible contentions of alleged
discrimination by the Attorney General.

Now, every lawyer knows, and nonlawyeir knows, that in Anglo-
American tradition the norm is that the burden of probf is upon the
charging entity. They can single out specific things, offer their proof,
and let the courts or whatever make their decision.

As this law currently exists in affected States, of which I am one, and
there are others on this committee in the affected States, I can appreci-
ate those States who are not affected, and they say, oh well, ho-hum, let
those good chaps suffer, they deserve it. I would hope we are in a more
enlightened age in this committee and in the Senate as a whole, and we
will at least make some amends as regards how section 5 of the 1965
Voting Rights Act is being applied in the affected areas, the 9 States
and the 13 other partially affected, for a total of 22.



107

I am asking that we return to the norm of Anglo-American jurispru-
dence, that burden of proof is upon the charging official. It is not upon
the accused.

Again we must anticipate every possible contention. It makes it im-
possible to do it. It is again negative public policy. I. am offering an
amendment which would change the burden of proof to the Attorney

.General, Justice Department, rather than to entities involved.
Mr. Chairman, I offer that amendment.
[The amendment offered by Senator East follows:]
On page 8, between lines 14 and 15, insert the following:
SEc. 2. Section 5 of the Voting Rights Act of 1965 is amended by inserting "(a)"

after the section designation, and by striking out all that follows "1972," in such
section and inserting in lieu thereof the following: "the chief legal officer or other
appropriate social of such State or subdivision shall submit such qualification,
prerequisite, standard, practice, or procedure to the Attorney General. Such quali-
fication, prerequisite, standard, practice, or procedure may be enforced sixty days
after submission to the Attorney General unless objection has been interposed by
the Attorney General. If the Attorney General interposes an objection, then such
qualification, prerequisite, standard, practice, or procedure may not be enforced
for an additional ninety days unless the Attorney General withdraws the objec-
tion. If during the additional ninety-day period the Attorney General institutes an
action in an appropriate United States district court for a declaratory-judgment
that such qualification, prerequisite, standard, practice, or procedure has the pur-
pose or the effect of denying or abridging the right to vote on account of race or
color, or in contravention of the guarantees set forth in section 4(f) (2), then such
qualification, prerequisite, standard, practice, or procedure may not be enforced
until the United States district court enter final judgment denying relief or until
the Attorney General withdraws the action for declaratory judgment, or otherwise
withdraws the objection that had been interposed. Such qualification, prerequisite,
standard, practice, or procedure may be enforced at any time thereafter. Any
action under this section shall be heard and determined by a court of three judges
in accordance with the provisions of section 2284 of title 28 of the United States
Code and any appeal shall lie to the Supreme Court."(b) (1) It shall be the duty cf the chief judge of the circuit (or in his absence,
the acting chief Judge) In which the case is pending immediately to designate
a panel of three judges to hear and determine the case.

"(2) It shall be the duty of the judges designated pursuant to this subsection
to assign the case for hearing at the earliest practicable date and to cause the case
to be in every way expedited.".

On page 8, line 15, strike out "SEc. 2." and insert in lieu thereof "SEc. 3.".
On page 8, line 23, strike out "SEc. 3." and insert in lieu thereof "SEc. 4.".
On page 9, line 1, strike out "SEC. 4." and insert in lieu thereof "SEC. 5.".
On page 9, line 6, strike out "SEc. 5." and insert in lieu thereof "SEc. 6.".
The CIIAIRMfAN. Any comments?
Senator KF.NFDY. One brief comment. Under this existing proce-

dure, most of the jurisdictions that have made applications for change
have been able to meet this particular requirement. It has worked effec-
tively in place. It is understood by the various jurisdictions. There are
only a small number that, have not been able to comply with it. Since it
is known and has been effective, I would hope that it would be main-
tained. I would hope the amendment would ibe defeated.

Senator EAST. I would simply respond and retort the comments that
the Senator from Massachusetts makes, that this has been incredibly
vexing and indefensible, and in good conscience, representing my
State of North Carolina, and I think to a. considerable extent I would
speak for the affected States in this country, in the Southeast and Other
parts, that this is a slap in the face. It is vexatious. It is no longer
defensible or justifiable.

93-706 0 - 83 - 8
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We ought to show at least some constructive positive attitude, even
a small olive branch of this kind, that their judgments, their record
does warrant the burden of proof now coming out of the Attorney
General's Office, rather than the reverse.

Again, with all due respect to the Senator from Massachusetts, those
from the unaffected States, so typically I find in America today, con-
cerning the role of central government, that everybody is always casual
about legislation, Mr. Chairman, if their States are not affected. It is
always easy to say, let them plow down on them. My State is not in-
volved, they say.

It is a little bit like busing. You remember everybody thought it was
a good idea, as long as it was going on in North Carolina, South
Carolina, Georgia, Alabama, Mississippi, and Louisiana. When they
started doing it in other parts of the country, goodness gracious, there
were problems and complications.

All I am asking, Mr. Chairman, is that our area of the country, and
those affected, this a very small, modest thing. Burden of proof: let the
Attorney General carry the burden. They have plenty of lawyers over
there that can do-it. We will try to defend ourselves in courts. Do not
treat us in what I think is a second class situation. That is what we
aro doing.

- - am just communicating to you a southern feeling on this. I think
I am typical on it. I think it is a fair issue, Let them decide. This
section 5 of the 1.965 act is regional in application, and it is punitive.
It is punitive, Mr, Chairman. You know it, and I know it, in terms
of application in South Carolina and in North Carolina, let alone the
rest of the South.

The CnAmtAN. Are there any other comments?
Call the roll.
The CLmiK. Mr. MathiasI
Senator MATHIs. No.
The CLERK. Mr. Laxalt t
The CHArMAN. e by proxy.
The CLERK. Mr. HatchI
Senator HATCH. Aye.
The CLzRK. Mr. Dole?
Senator DOLE. No.
The CLERK. Mr. Simpson?
Senator SrmsoN. No.
The CLERK. Mr. East?
Senator EAST. Aye.
The CLERK. Mr. Orassley?
Senator GRASSLY. No.
The Ciamx. Mr. DentonI
Senator D.qToN. Aye.
The CLERK. Mr. Specter?
Senator SPECTER. No.
The CLERK. Mr. Biden ?
Senator Bmzw. No.
The CLERI. Mr. Kennedy
Senator KNNEDY. No.
The CLERK. Mr. Byrd.
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Senator BIDEN. No by proxy.
The CLERK. Mr. Metzenbaum?
Senator BIDEN. No by proxy.
The CLERK. Mr. DeConcini?
Senator BIDEN. No by proxy.
The CLERK. Mr. Leaty?
Senator LEAjII. No.
The CLERnK. Mr. Baucus?
Senator BAUCus. No.
The CLERK. Mr. Heflin?
Senator HEFLIN. Aye.
The CLERK. Chairman Thurmond?
The CHAIRMAN. Aye.
The CLERK. The amendment fails 6 to 12.
Senator EAST. I shall move on. I know the group is anxious for

lunch and other things.
I would like to turn to the next amendment, which is already in your

folders, Mr. Chairman, and that is the venue amendment, It deals with
,section 5 of the 1965 Voting Rights Act. I would appreciate a very
brief discussion on this, and then a vote.

I feel as strongly on this as I do on burden of proof, perhaps more
so. The problem is what, Mr. Chairman? Again, under section 5 of
the 1965 Voting Rights Act the affected States have to come to the
District of Columbia, the district court, in order to get a hearing.

I know again those people from States not affected well, may not
be too interested. Let me just try to state our concern here, and what
will again be a double standard in this total act.

Section 2 would not require it for the rest of the country, but sec-
tion 5 will require it as regards the affected States again, which I come
from one.

First of all, Mr. Chairman, I think it is an unfair assumption to
assume that the district courts in the-districts involved cannot give a
fair hearing. Mr. Chairman, you know as well as I do-you are a dis-
tinguished attorney-that you start with a proposition in Anglo Amer-
ican law that the place of trial is in the place where the alleged offense
is supposed to have taken place, unless you can offer compelling evi-
dence to the contrary, then you move the place of trial, change the
venue.

What we have done here is we have built into the 1965 law the pre-
sumption irrefutable that you can only try these cases in the Federal
District Court in the District of Columbia. Interestingly, I find those
supporting this proposition are in a rather strange position. These are
the very people opposed to the court stripping bill of jurisdiction.

What the 1965 law has done, and will continue to do, is you are strip-
ping away jurisdiction of the lower Federal courts in the affected areas
from hearing these cases. You have taken away their jurisdiction. Only
the district court in the District of Columbia can hear it.

If the assumption is that these district courts in the affected areas
simply lack impartiality to hear these cases, I think that is a very
serious indictment; and if it is true, I think we ought to impeach those
judges and get them out of there, and get judges in there that can be
fair and impartial in this day and age.
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This presumption of prejudice is no longer a viable assumption in
our time. It is burdensome, Mr. Chairman. It involves cost and travel.
It is availability of witness problem.

To my point, Mr. Chairman, the normal procedure is in the ap-
propriate court of the United States. That is what my amendment
would do. If you want to change the venue, you would of course, as
always, have to show cause.

I end on this point, Mr. Chairman. The most perverse thing about
the current venue requirement is this. Under Anglo American law
what you are entitled to under the Constitution is a bias-free venue.
Interestingly, the 1965 Voting Rights Act so skews venue as to i.ive you
a prejudicedone. The assumption clearly is that the district courts in
the District of Columbia will lean in the direction of finding against
the affected States. That is one of the most wretched and tortured uses
of the venue problem of which I am aware. You skew the law to guar-
antee a venue where you are more likely to get a finding of auilt. It
is not even predicated upon the idea of a neutral venue. It is a prej-
udiced one against affected States. It is vexatious. It is unwarranted.
It is indefensible, in my judgment. The affected areas, I can tell you,
feel very strongly about this, Mr. Chairman.

I do not profess to -speak for all Senators and Congressmen from
those areas but I have had enough contact with them to know there
are an awful lot- of people in the southeastern part of the United
States that are affected by this law that strongly agree with what I
am asking for.

I offer the amendment to the committee for a vote.
[The amendment offered by Senator East follows:]

On page 9, between lines 7 and 8, Insert the following:
SEQ. 5. (a) Section 4(a) of the Voting Rights Act of 1965 is amended-

(1) by striking out "the United States District Court for the District of
Columbia" each place it appears and inserting in lieu thereof "an appro-
priate United States district court";

(2) by inserting "(except as otherwise provided in this subsection)" after"accordance".
(b) Section 5 of the Voting Rights Act of 1965 is amended-

(1) by striking out in the first sentence of such section "the United States
District Court for the Distict of Columbia" and inserting in lieu thereof "an
appropriate United States district court";

(2) by inserting in the last sentence of such section "(except as other-
wise provided in this subsection)" after "accordance".

(c) Section 14 of the Voting Rights Act of, 1965 is amended-
(1) by striking in subsection (b) "the District Court for the District

of Columbia" and inserting in lieu thereof "an appropriate district court":
(2) by striking in subsection (d) "the District Court for the District of

Columbia" the first time it appears and inserting in lieu thereof "a district
court":

- (3) by striking out from subsection (d) "the District of Columbia" the
second time it appears and inserting in lieu thereof "the district in which
such action for declaratory judgment has been brought"; and

(4) by striking out from subsection (d) "the District Court for the District
of Columbia" the second time it appears and inserting in lieu thereof "the
district court".

(d) The amendments made by subsections (a), (b), and (c) of this subsection
shall take effect on August 6, 1982.

On page 9, line 8, strike out "SEC. 5" and insert in lieu thereof "SEo. 6".
Senator SIMPSON. Mr. Chairman.
The CHAIrMAN. Senator Simpson.
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Senator SinsrON. Mr. Chairman, some may know I have been very
supportive of all attempts to remove venue from the District of Co-
lumbia courts on issues that are of primary interests in the communi-.. these cases take place, particularly with regard to public
lands and other issues. But throughout that long haul, and Senator
DeConcini and I have joined together on that many times, and we
will have a hearing on the venue bill next week, throughout that we
have always excluded any reference to civil rights cases or actions.

I am looking a the language of my bill, where I deeply believe in
what the Senator is trying to approach with regard to venue, but I
also deeply believe in nothing we have ever done, or I have ever done,
is ever to have been construed to affect venue in an action relating to
civil rights.

In line with that I will not support the amendment. In all other
situations it would be very plausible and attractive to me. In this one
it would not.

Senator B=m-. Let us vote.
Senator EAST. Let me say again that I am prepared to vote. Then

I would like to offer an amencinejit, if that is the feeling of the com-
mittee, then I think section 2 ought to have the same venue require-
ment, and require 'them to come to the district court here-section 2,
you see, we are going to extend this whole thing nationwide.

So now those cases ought to be tried here in the district court. I do
not see why'you would have a double standard here, why you would
have section 5 venue requirement to come to the District of Columbia
for the affected States, and the rest of the good folks who are not
under that, but will now be under section 2, in terms of trial of their
cases, they go to the appropriate court, That is a double standard.

I am inquiring right now. I would be happy to put it in the amend-
ment, whether the Senator from Wyoming would concur, because he
says specifically that rights issues are unique, whether he would agree
that under section 2 he would accept venue amendment that would
bring it to the District of Columbia. Is there some reason to accept
the judgment of Federal District Court in Wyoming as opposed to
the Federal District of Alabama I He will accept it in Wyoming, and
not Alabama? North Carolina has to come to District of Columbia,
and Alabama has to come to District of Columbia.

It is a double standard. I will be candid-with you. The South resents
it, and they should. I am asking that we be consistent on this. This has
been my whole purpose all the .way through here. So when we go out
of here, however we vote on it, at least we have thought it through,
and we have hit the hard questions and made the decision. I will accept
your verdict on it.

Right now we are going to have a double standard. There will be
one standard for your area and one for mine, and another standard
for Simpson and Biden, and so on and so forth.

Senator SIMpson. I represent a State that has a couple of covered
jurisdictions under this. They will be coming to the District of Co-
lumbia to do their labors.

I think the real issue which we come back to, however, is how we
ever got into this position in the first place. This stuff never started
in my State. It did not start in the State of Wyoming. We were the
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first State to give women the right to vote. We have a large alien
population, and have a large Hispanic population, and they always
voted, and did not have to go through the rigamarole that brought
about the first case that got us here.

When we are talking about voting rights, we are talking about civil
rights. It is pretty clear. That is where I come down.

Senator DoLsE. Mr. Chairman, I would say that very briefly over the
last few years the District of Columbia court has developed some ex-
pertise. They have had about 25 bailout cases, and aboiLt 25 preclear-
ance cases. In addition, under the new law that I assume will be passed,
we hope to continue to promote uniformity. There are going to be more
bailout suits brought by jurisdictions throughout the country. There
are going to be several hundred eligible in 1984.

I do not know what Justice would say about the new bailout criteria,
they are going to be defending probably hundreds of suits at the same
time, and I think that is another factor. They are, in most Caiies, much
more convenient here. I think the fact that we have developed some
expertise, that we are going to have additional cases, and also, as I
understand, section 2 is a statute of general application. That is going
to be next.

Senator KEFNNDY. Senator, under 5, these are as the result of gov-
ernmental activities. And under 2, it is the result of individual activi-
ties. It seems to me, as the Senator from Kansas pointed out, develop-
ing expertise which they have, and also the universal application is
important.

I do not think in the- course of these hearings we have had witnesses
or objections that were seriously raised during this period of time,
other than more of a desire to change venue. We did not find there
werie abuses, or that this particular provision was not affected.

Senator DzNToN. Mr. Chairman.
The CH1ARMAi4-,.The Senator from Alabama.
Senator DENTON. The question of where all this started was raised,

and I agree that not only did discrimination in voting start in the
South, but I agree that slavery was the cause of the Civil War. I think
there would be unanimous vote in the South to the effect that they are
glad the North won.

The point is that in the South they have been through the horror, and
they are coming out of it. And I think the aim of this Government
should be to assist them to come out of it, not rub their noses in the fact
that something started down there. It may have started down there, but
it has moved to Chicago, Detroit, other places, and is not being coped
with there as well as it is in the South. An imposition of double stand-
ard, on the basis of where it started, I find an indication of the kind of
spirit that is behind thespecifics of this new rewrite and as much as I
admire and respect my colleague, and I hope dear friend from Wyo-
ining, I wish that they would not be too reminiscent of where things
started, and rather think more about where things are, and where we
hope that they will go. o

Senator SiMPsoNr. I agree with that, Mr. Chairman. That is why I say
that they cover jurisdictions within my State. I am right in the ballpark
with you, but I sure would not retract one thing about vhat I said.

Senator SPECTER. On the issue of venue, I think as a general matter it
ought to be localized. But when it comes to this particular issue, I think
it ought to remain in the District of Columbia.
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The CIIAIRMAN. The clerk will call the roll.
The CLERK. Mr. Mathias.
Senator MATIHIAS. No.
The CLERK. Mr. Laxalt.
The CHAICIAN. Aye by proxy.
The CLERK. Mr. Hatch.
Senator HATCM. No.
The CLERK. Mr. Dole.
Senator DoLE. No.
The CLERK. Mr. Simpson.
Senator SimPsoN. No.
The CLER.K. Mr. East.
Senator EAST. Aye.
The CLERK. Mr. Grassley.
Senator DOLE. No.
The CLERK. Mr. Denton.
Senator DENTON. Aye.
The CLERK. Mr. Specter.
Senator SPECTER. No.
The CLERK. Mr. Biden.
Senator BIDEN. NO.
The CLERK. Mr. Kennedy.
Senator KENNEDY. No.
The CLERK. Mr. Byrd.
Senator BmEN. No.
The CLERK. Mr. Metzenbaum.
Senator BIDEN. No.
The CLERK. Mr. DeConcini.
Senator BIDrN. No.
The CLERK. Mr. Leahy.
Senator LEAiHY. No.
The CLERK. Mr. Baucus.
Senator BAUCUS. Aye.
The CLERK. Mr. Heflin.
Senator HEFLIN. Aye.
The CLERK. Chairman Thurmond.
The CHAIRMAN. Aye.
Senator GRASSLEY. Could I change my vote or vote no by person in-

stead of by proxy?
The CHAIRMAN. Yes.
The CLERK. The amendment fails 6 to 12.
Senator EAST. Mr. Chairman, one other quick amendment here, Mr.

Chairman, dealing with the question of venue.
On the basis of this vote on section 5, the affected areas of venue

strips away the jurisdiction of the Federal courts and ol her parts of
the country to hear the cases, I would like to apply the same standards
of section 2 and add the following section to section 2:

[The amendment offered by Senator East follows:]
Add the following to section 2:
"In cases arising under section 2 of this Act venue shall lie only In the United

States District Court for the District of Columbia."
That will make section 5 and section 2 under the same venue provi-

sion and everyone will come here. I think it will show good faith of the
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committee, that we do not think the district courts in the rest of the
country are capable of handling it in an impartial way, because that
is the import of the last vote. We shall now agree to loin hands. We
come together, and all of these cases will be adjudicated in the District
Court for the District of Columbia.

I would prefer that we leave it to the appropriate court, but having
turned me down on that, let us all join together and turn here to the
Federal District Court in the Federal District of Columbia.

Senator KENNEDY. Under 5, it is the Justice Department, and
under section 2, these are individual cases that can be brought in
various jurisdictions -wheie the Justice Department is not involved.

Section 2 has nationwide application. Are we going to have the
Justice Department running all over the country. It is a different
situation.

Tlhe CHAIRMVEAN. Any other comments?
Call the roll.
The CLERK. Mr. Mathias.
Senator MATHIAS. No.
The CLERK. Mr. Laxalt.
The CHAIRMAN. No by proxy.
The CLERK. Mr. Hatch.
Senator HATCH. No.
The CLERK. Mr. Dole.
Senator DOLE. No.
The CLERK. Mr. Simpson.
Senator SIMPSON. No.
The CLERK. Mr. East.
Senator EAST. Aye.
The CLERK. Mr. Grassley.
Senator DOLE. No.
The CLERK. Mr. Denton.
The CHAIRMAN. Aye by proxy.
The CLERK. Mr. Specter.
Senator SPECTER. Aye.
The CLERK. Mr. Biden.
Senator BmEN. No.
The CLERK. Mr. Kennedy.
Senator KENNEDY. No.
The CLERK. Mr. Byrd.
Senator BmEN. No by proxy.
The CLERK. Mr. Metzenbaum.
Senator BmENw. No by proxy.
The CLERK. Mr. DeConcini.
Senator BIDEN. No by proxy.
The CLERK. Mr. Leahy.
Senator LEAHY. No.
The CLERK. Mr. Baucus.
Senator BAUCUS. No.
The CLERK. Mr. Heflin.
Senabor HEFLIN. NO.
The CLERK. Chairman Thurmond.
The CHAIRMAN. Aye.
The CLERK. The amendment fails 4 to 14.
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Senator EAST. I have one final amendment, and then we shall be
finished.

First, I would like to acknowledge that on this amendment Senator
Cochran of Mississippi has already introduced it in the Senate for
consideration as a separate bill. I commend him for that. I wish to
publicly acknowledge it.

It deals again with section 5 of the 1965 Voting Rights Act. Before
I present this amendment, Mr. Chairman, because that will end my
presentation here, I would like to publicly commend the chairman for
the great patience and leadership he has shown. I also wish to com-
niend Senator Hatch for the very distinguished leadership he has
shown on his subcommittee and all the members of that subcommittee.
1 would like to thank publicly every member of this committee, includ-
ing our very distinguished opposition, who has been willing to move
through this with us. The only thing I will admit is we did-not have
more extended discussion. Whether that indicated hurriedness to get
through or whether that indicated, well, I do not know what it indi-
cated.

The CHAIRMAN. We. are not hurrying you. We do not have to finish
this bill today.

Senator EAST. I want to thank them for their indulgence in this. [
would like to think in putting this series of amendments that we have
some way or other at least strengthened our understanding of what we
are doing and where we are going. -

My final amendment deals with nationwide application of section
5 of the 1965 Voting Rights Act.

Mr. Chairman, at the time the 1965 Voting Rights Act was voted in,
you had a set of circumstances that the Congress and the President in
its infinite wisdom needed to be dealt with. I would submit in the
vear 1982 those circumstances have changed enormously To single out
a certain section of the country for regional application of the law I
think is no longer the sensible under current circumstances. The law at
that time was temporary for 5 years. It has been extended now for 17
years, and we are talking about going on for an even greater period of
time, totally oblivious to whether any change has taken place down
there.

Mr. Chairman, I know again you are a distinguished student of the
Constitution. You start with the normal concept that every State has
a so-called equal footing. It is the equal-footing doctrine and unless
you have compelling and overriding evidence to the contrary. Today
we no longer have that evidence, assuming we had it at the time. All
I am asking is that we now take section 5 and we apply it nationwide.
Again it would show good faith. It would be a positive step of indicat-
ing our concern for voting free of racial prejudice or bias or whatever.
It is now equal to our concern in the Southeastern part of the country.
'What this amendment would do, and again Senator Cochran will be
offering it ultimately as a bill on the Senate floor as a whole, is to ex-
tend the provision, section 5 of the Voting Rights Act of 1965, to the
entire country

Senator BIDENT. Let us vote. Mr. Chairman.
Senator -IEFLzN. I have an amendment which is different from his

which would give nationwide coverage which I intend to discuss after
Senator East completes his amendments. My amendment, basically is
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different from his in that it would cover those areas that are not cov-
ered by sections 4 and 5 and would cover jurisdictions that are bailed
out if there is a bailout. My amendment basically is based on the idea
of-notice and complaint, that it does not carry with it the cumbersome
and, in effect, 'bureaucratic approach that section 5 has. Each State that
would be covered under my amendment would be required to keep a
registry of any change in any Voting Rights Act. Any person or orga-
nization that wanted to be notified of any change would file with the
official of the State, like the Secretary of Stte, and any time there
would b-a change in the voting rights procedure or mechanism, you
would have to file this with the Secretary of State and run a publica-
tion in the local jurisdiction for two consecutive weeks. The Secretary
of State or the one that kept the register would then notify the Attor-
ney General. The Attorney General would then investigate, and if the
Attorney General felt there was a violation, then the Attorney General
would go into court. He would not have the matter of preclearance
involved in it. It would only be raised in the event there is a complaint.
Notice would be given to all people concerned who want to be notified
about it. There would be a publication in the local newspaper. Under
the amendment that I have, it would not mean that the Attorney Gen-
eral would be burdened as arguments have been made about the burden
would follow if you would apply section 6 nationwide.

I intend to discuss my amendment further after Senator East fin-
ishes. But, with that in mind, I will probably vote against Senator
East. I think it ought to be applied nationwide, but in a less cumber-
some manner and in a manner that can still protect voting rights, but
do so without the cumbersome and bureaucratic approach that section
5 now has.

Senator BmEN. Let us vote on the East amendment, Mr. Chairman.
The CHAIRMANi. Any further comment? If not, the clerk will call

tho roll.
[The amendment offered by Senator East follows:]

Between line 25 on page 8 and line 1 on page 9 insert the following:
SEC. 4. Section 5 of the Voting Rights Act of 1965 is amended by Inserting after

"November 1, 1972," the following: "or whenever a State with respect to which
no prohibition set forth In section 4 (a) based upon a determination made under
section 4 (b) iq in effect shall enact or seek to administer any voting qualifications
or prerequisites to voting, or standard, practice, or procedure with respect to
voting different from that in force or effect on August 6, 1982".

Redesignate succeeding sections accordingly.
The CLERK. Mr. Mathias.
Senator MATHIAS. No.
The CLERK. Mr. Laxalt.
The CHAIRM AN. No by proxy.
The CLERK. Mr. Hatch.
Senator HATCH. No.
The CLERK. Mr. Dole.
Senator DOLE. No.
The CLERK. Mr. Simpson.
Senator SIMPsoN. No.'
The CLERK. Mr. East.
Senator EAST. Aye.
The CLERK. Mr. Grassley.
Senator GRASSLEY. No.
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The CLERK. Mr. Denton.
The CHAIRMAN'. Aye by proxy.
The CLERK. Mr. Specter.
Senator SPCTER. No.
The CLERK. Mr. Biden.
Senator BDEN. No.
The CLERK. Mr. Kennedy.
Senator KzNNEY. No.
The CLERK. Mr. Byrd.
Senator BIDEN. No by proxy.
The CLERK. Mr. Metzenbaum.
Senator BIDElN. No by proxy.
The CLERK. Mr. DeConcini.
Senator BIDEN. No by proxy.
The CLERK. Mr. Leahy.
Senator LEAHY. No.
The CLERK. Mr. Baucus.
Senator BAUCUS. No.
The CLERK. Mr. Heflin.
Senator HEFLIN. No.
The CLERK. Chairman Thurmond.
The CHAIRMAN. Aye.
The CTERK. The amendment fails 3 to 15.
The CHAIRMAN. Senator East, do you have any other amendments?
Senator EAST. I have no further amendments.
The CHAIRMAN. Senator Heflin.
Senator HEFLIN. I have explained mine. I have been able to observe

that I do not believe the committee right now has enough time to study
and to give my amendment the votes to pass it. I am not going to offer
it at this time, but I will reserve my right to offer it on the floor. Since
time is short, I believe possibly we can vote the entire bill out as of now
before the time runs out.

Senator BIDEN. I move we vote the bill out.
Senator HATCH. I ask unanimous consent that an article from the

New York Times, May 3, 1982, be placed in the record at this point.
The CHAIRMAN. .Without objection, so ordered.
[The article referred to follows:]

[From the New York rimes, Mar. 3, 19821

VOTING RIGHTS ADVOCATES IN SOUTH PRESSING CHANGES IN REDISTRICTING

(By Reginald Stuart)

ATLANTA, May 2.--Georgia and Mississippi are waging tough court battles with
the Justice Department over their Congressional redistricting plans, which the
Government contends discriminate agalns -blackvoters.

In Mississippi, the confrontations have forced the postponement of-primary
elections for the House of Representatives, and they may force Georgia to delay
primaries in two districts.

The two states are the latest to be forced to reassess reapportionment plans
and their effect on black voters in the face of opposition from the Government and
voting rights groups.

Such opposition was a factor in decisions by North Carolina, South Carolina,
Texas and Virginia to redraw their plans for Congressional redistricting or legis-
lative reapportionment. In three of those states, the plans resolving the differ-
ences were imposed by panels of Federal Judges.
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ARGUMENT FOR VOTING RIGHTS ACT

Lawyers whc deal with voting rights cases say the new round of legal- battles
in the South is evidence of continued discrimination against blacks. The course
of redistricting and reapportionment in recent weeks, they say, gives further cred-
ence to arguments that Congress should pass the strongest possible extension of
the Voting Rights Act.

The challenges to the plans are being made under a section of the 1965 act that
gives the Justice Department final approval of changes in election procedure that
may affect black or minority voters and allows it to reject any change that would
diluto minority voting strength.

Defenders of the state plans say the challenges are unfounded. Jerris Leonard,
a Washington lawyer who has represented Mississippi, North Carolina and Texas
in their redistricting cases, discounted the complaints by voting rights activists
as smokescreens for a few blacks seeking personal political gain.

RACE FACTOR DOWNPLAYED

"I wouldn't attribute race as being the overriding legislative imrpose in any of
those states," he said.

"Individual black politicians are becoming very sophisticated and are using
the system, and that's good," said Mr. Leonard, who served as the first head of
the Justice Department's Civil Rights Division in the Nixon Administration.
"They are going to go for everything they can get in the system, and they should.

"So I'm not saying their charges are politically unfounded. But don't go posing
for holy pictures when your motives are purely political."

When plans for redrawing of political boundaries based on new census data
began to emerge, they were accused of diluting or minimizing black voter strength.
The challenges have yielded mixed results.

For example, in Virginia, the Legislature held 14 special sessions and adopted
fivo reapportionment plans before satisfying the Government and voting rights
advocates. Under the new plan of single-member districts, the number of House
districts with a majority of blacks increased to nine from four, and tile number
of majority black Senate districts rose to two from one. Currently, one state
senator out of 40 is black and four of 100 representatives are black in Virginia,
a state that is 18.9 percent black.

TOUGHEST BATTLES IN 2 STATES

The tougihpst battles are being fought In Georgia and Mississippi.
At issue in Georgia Is whether two Atlanta area districts, the Fourth and the

Fifth, were drawn by the State Assembly to dilute black voting strength. The
Justice Department objected to the plan, basically asserting that it did not
maximizo black voting strength in the Fifth District.

The Legislature redrew the district to increase the black population to about
7 percent, but it discarded a plan by state Senator Julian Bond to inerease the

black percentage to about 69 percent.
A panel from Federal District Court in Washington agreed last week to hear

the state's case, which argues that no racial motive was involved.
Mr. Bond's plan has led many whites to accuse him of trying to create a dis-

trict in which he could run and win. In a recent editorial, The Atlanta Journal
attacked the Justice department's action, saying it was "solidifying proportional
or quota representation for minorities."

"We see a huge difference between a Voting Rights Act and a Guaranteed
Election Act, which is what the Justice Department Is making it," the editorial
went on.

OPPORTUNITY FOR COMMUNITY

In response, Mr. Bond said in an interview: "I want this cohesive community
to have an opportunity to elect a candidate of their choice. White people see
nothing wrong with having a 95 percent white district. Why can't we have a
69 percent black district?"

In Mississippi, the.Justice Department has objected to a "least change" reap-
portionment plan, which left Congressional districts- mostly untouched. The de-
partment said it objected because it had not reviewed the plan under which the
current representatives were elected, as required by the Voting Rights Act.
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It also asserted that the new plan fragmented the black population in the Mis-
sissippi Delta and diluted its voting strength.

J Inck lawmakers had pushed unsuccessfully for creating a majority black
district in the heavily black Delta.

Last Monday, a three-judge panel ruled that It would Impose a redistricting
plan.

Mr. Leonard sold race was not an Issue in the Mississlpplans' plan. "They've
got five Incumbents they like," he said, "and don't want to mess them up."

The CHAIRMAN. We have a letter from the Attorney General here.
Without objection, we will place that in the record.

[The Attorney General's letter follows:]

OrfxcE OF THE ATrORNEY GENERAL,.
Washington, D.C., May 4, 1981.

lion. STROir THuTRMOD,
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, D.C.

DEAR MR. CHAIRMAN: Thank you for your inquiry concerning the compromise
language proposed for Section 2 of the Voting Rights Act.

In testimony before the Subcommittee on Constitutional Rights of the Senate
Judiciary Committee earlier this year, I praised the Voting Rights Act as "the
centerpiecee of those legal protections that guard against denials or abridgments
of the right to vote" and urged the Congress to extend the vital protections of the
Act for an additional and unprecedented ten-year period. These views were sub-
sequently echoed in testimony by William Bradford Reynolds, Assistant Attorney
General for the Civil Rights Division. At the same time, both I and Assistant
Attorney General Reynolds expressed strong reservations about a House-passed
amendment to Section 2 of the Act, which would eliminate the existIng require-
ment of proving discriminatory intent and replace It with a standard of proof
based solely on "results." Our principal concern-shared by many respected legal
scholars, members of Congress and others-was that adoption of the vaguely
worded "results" test in the House bill would invite a statistical analysis under
Section 2 of the Act and thus call into question the validity of aiiy election sys-
tem in the country under which candidates backed by the minority community
were not elected In numbers equal to the group's proportion of the total popula-
tion. Such a system of proportional representation strikes at the heart of our
Nation's commitment to traditional principles of popular sovereignty and repre-
sentative democracy.

We are pleased that members of the Senate Judiciary Committee considering
the issue recognized the seriousness of this concern. During the course of con-
sideration of the Voting Rights Act it became clear that no legislator Intended to
Act to be interpreted as requiring a system of proportional representation.
Accordingly, members of the Senate Judiciary Committee developed the
bipartisan compromise amendment to Section 2 in order to preclude any such
Interpretation.

The department has reviewed and analyzed the compromise language pro-
posed for Section 2 of the Act, and we believe that the express provisions of the
compromise amendment foreclose the possibility of an Interpretation requiring
proportional representation. In addition we are pleased that the members of
the Senate Judiciary Committee have returned the emphasis of the Voting Rights
Act to its proper focus on equal access to the political process and away from
im undue emphasis on the results of any particular election. In our view this

4s far more faithful to the protections accorded all individuals under the Fif-
teenth Amendment. Accordingly, the Department supports the compromise amend-
ment to Section 2.

We applaud this sincere bipartisan effort to address the Department's con-
cerns regarding Section 2 of the House-passed amendment to the Voting Rights
Act, and urge the full endorsement of the compromise amendment to Section 2
by both Houses of Congress.

Sincerely,
WILLIAM FIRENCH SMITH,

Attorney General.
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The CHAItmAN. Are there any other statementsI
Without objection, I understand Senator Specter has an opening

statement that will be placed following the opening statements at the
beginning of the hearing.

[Senator Sp~ecter's statement was inserted at the appropriate place
in the record:)

The CHAMMAN. Does anybody else have a statement?
Senator SImpsoN. I would just say I appreciate the thoughful work

of Senator East. He is a scrapper and I admire that. I have nothing
more to say.

The CHADMAN. I have a brief statement I want to make before we
close.

We have come now to the final question of whether this bill, as
amenaed, should be reported to the Senate. Foremost in my mind is
the need to assure all Americans that the right to register and vote
will be protected against discrimination of any kind.

I have been concerned that the bill in the form before us might not
provide enough protection against proportional representation, but
Senator Dole's response to questions on that subject has given me some
confidence that his amendment is intended to respond to the charge
that proportional representation will result from this legislation.

I remain concerned that the bill does not contain a truly reasonable
bailout provision which would provide an incentive for concerned
jurisdictions to eliminate any vestige of discrimination. I am also
concerned that the preclearance provision of, section 5 may remain in
effect for another 25 years. In my opinion, a 10-year period would
have been more than adequate in light of the progress that has been
made in the concerned jurisdictions.

Nevertheless, the bill in the form before us is some improvement
over the bill passed by the House and I have repeatedly stated my
commitment to see that this legislation is considered as expeditiousl)"
as poible. Therefore, I am going to vote to report the bill in its pres-
ent form to the Senate, while expressly reserving my right to seek
improvements on the floor. I sincerely hope that after this further
consideration I will be able to vote in favor of final passage in the
Senate.

Is there a statement by anybody else?
Senator DOLE. I want to thank the chairman for his many courtesies

extended to me and for that statement just made. I would like per-
mission to add some material to the record which I think will further
indicate the intent of our amendment which I think would satisfy the
chairman, and also announce that Senator Wallop, Senator D'Araato,
Senator Gorton v id Senator Goldwater are now supporting the
proposal.

Senator BmN. Let us vote.
The CHA IMAN. Is there a statement by anyone else ?
Senator KENFDY. I would like to add a statement after the vote, but

I would like to include it as if it were done before.
The ChAIRMAN. Senator Kennedy has a statement after the vote.

Without objection, that will be printed.
fThe statement of Senator Kennedy follows:]
The CITAIRMAN. Does anyone else have a statement, before or after

the vote?
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Senator MATHIAS. After.
Senator LEAIIY. After.
The CATAIM AN. Does anyone else have a statement before or after?
Senator HEFLIN. I may have a statement.
The CHAIrIMAt N. Senator Heflin.
[The statements referred to follow:]

STATEMENT OF SENATOR PATRICK J. LEAHY BEFORE THE SENATE JUDICIARY
COMMITrEE, ON THE VOTING RIGHTS ACT, APRIL 29, 1982

It is unlikely that any visitor to this Committee chamber or an observer
sitting in the Senate gallery would characterize us as a group of revolutionaries.
Yet, the Congress less than 20 years ago accomplished through reason and rebate
what most other societies have only been able to bring about through violence
and bloodshed, the enfranchisement of a minority that began here as slaves and
prior to 1965 were still second class citizens in niany parts of the country.

This morning, we take another step in this peaceful revolution. As the first
Voting Rights Act was a product of its time, so is the bill we have before us
today. In reenacting this critical legislation, it is Important to note that the work
of the Voting Rights Act is not complete, and the idea that the franchise is
available to all Americans equally has not yet become a reality.

I support S. 1992 an introduced, which is the same bill that passed the House
by a 389-24 vote, after. The House wrestled for a long time over the issue of
preclearance under Section 5 of the Act. Under the present law, all Jurisdictions
become eligible for bailout at the same time, and a state that is entirely covered
is required to bailout as a unit. Based on actual experience, these provisions
seemed unfair to many House Members, and they called for improvements.

But it is one thing to improve the preclearance section of the Voting Rights
Act and quite another to even think of eliminating it, either explicitly or through
"improvements" that disable it.

Section 5 of the Act was the force that made the Voting Rights Act of 1965
work, where earlier laws in 1957 and 1960 seemed to founder. The requirement
to preclear voting changes was the beginning of a process that saw more than a
million black Americans register to vote between 1965 and 1972. No longer could
a state hope to retain discriminatory election schemes by fighting in court year
after year. only to shift to another equally discriminatory scheme when the first
one was shot down by a federal judge. Preclearance meant that the apparently
neutral change in a voting law that actually discouraged or prevented minority
citizens from casting their ballots would be scrutinized before it took effect.

Section 5 has not proved to be the bureaucratic nightmare that was sometimes
predicted-or hoped for-back in 1965. The past record of the Justice Depart-
ment through several administrations has been exemplary, with plainly non-
discriminatory changes being processed in 60 days or less In most cases.

It is understandable, nevertheless, that states and counties that have elimi-
nated discrimination want to ball out of the Section 5 process, however fair and
expeditious it may be. There are some who fear that the compromise worked out
In the House on the bailout issue is too easy to use and that the bailout will
be too broad. There was criticism in the Constitution Subcommittee hearings that
the tests are too stringent. I believe that liberalized bailout is a chance worth
taking, because it stresses initiatives that states and counties can take to elimi-
nate discrimination and does not simply wait for the passage of time. The bail-
out compromise is a product of experience and hope. and I support it fully.

Perhaps the major issues before this Judiciary Committee is the question of
intent under Section 2 of the Act. If Section 5 is-the engine that drives* the Act
and renders it enforceable as a practical matter, Section 2 is still the basic
protection against discriminatory practices. Preclearance does not cover all areas
and may not resolve every threatened violation where it does apply. Preclearance
is designed to stop voting discrimination before it can start in covered Jurisdic-
tions, and Section 2 is calculated to end it whenever and wherever it is found.

The change in Section 2 proposed by the House bill and embodied in '8.1992
is a sensible one in light of the history of the Voting Rights Act. and it is regret-
table that the Constitution Subcommittee did not see fit to retain the change. It
provides that a practice which results in a denial or abridgement of voting
rights is prohibited. The reason for this amendment is not to tighten the law
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but to respond to the Supreme Court's Mobile v. Bolden decision, which is the
first Supreme Court case to read a requirement of intent into the application of
Section 2.

I am all too familiar with the ambiguities of the word "intent" as a former
prosecutor in Vermont operating under typical criminal statutes, where the ele-
ment of intent is usually crucial to the outcome of a prosecution. I was glad to
work under a system of law where innocence was ardently presumed and where
proof of intent protected individual rights by barring casual prosecutions. But
I am convinced that the Bolden intent test is not needed to protect the rights
of .governments, and if applied in Section 2 cases will render Section 2
unenforceable.

Intent is hard enough to prove as applied to a natural person, because the
pattern of individual conduct is often an ambiguous guide to the individual's
intent. Even the often cited "smoking pistol" fails to clarify intent in some cases.
And deriving intent from a person's spoken words is difficult because the words
are usually Indirect and rarely tell us, "I meant to do it because . . ."

The decision in the remand of Bolden by the Federal District Court of Alabama
is a painful illustration of how the intent test can turn a search for the truth
about the openness of an election system into a battle over ancient municipal
records. Though the Bolden plaintiffs prevailed in this case, the demands made
on them were excessive. Others may not be able to meet them.

Not only the best but perhaps the only proof of discriminatory purpose is dis-
criminatory result. Not disproportionate result, as some have said is the secret
agenda of the new Section 2, but discriminatory result. It has been hard for
plaintiffs to show that at-large elections were discriminatory where dilution of
voting strength has been the basis for a Section 2 action. In the decade before
Bolden, the courts had fashioned tough standards of proof, and the small num-
ber of cases actually brought to trial since 1965 attests to the fact that the flood-
gates would not be opened by a return to the jurisprudence that applied before
Bolden.

The amendment to Section 2 will continue to ask, as before, whether a par-
ticular election scheme, as a product of its normal operation, isolates racial or
language minorities within the political system and denies them access to political
power in a practical sense.

It is the opportunity to participate, not the actual use of that right, which is
crucial. But if minorities are denied the opportunity to get to the ballot box, it is
no answer to an attempt at correction that the denial is advertent or wedded
to events in the dim past. Once a denial is estabilshed-and not simply a dis-
proportionate result-it makes no sense to say we will not right the injustice
because there is no evidence that anyone planned it that way.

Bolden v. Mobile has changed the Voting Rights Act, and I believe that we must
change the words of Section 2 in order to preserve its meaning. And I hope that
in marking up S. 1992 we proceed at full speed and without interruption, for time
is short and history is looking on.

Senator BIDENN. Let us vote.
The CHAIRMAN. The clerk will call the roll.
The CLERK. Mr. Mathias.,
Senator MATIHAs. Aye.
The CLERK. Mr. Laxalt.
The CHAIRMAN. Aye.
The CLERK. Mr. Hatch.
Senator HATCH. Aye.
The CLERK. Mr. Dole.
Senator DOLE. Aye.
The CLERK. Mr. Simpson.
Senator SIMPsOx. Ave.
The CLERK. Senator'East.
Senator EAST. No.
The CLTERx. Mr. Grassley.
Senator GRASSLEY. Aye.
The CLERK.' Mr. Denton.
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The CHAIRMAN. Aye, reserving the right to change in the Senate.
Tho CLERK. Mr. Specter.
Senator SPECTER. Aye.
The CLERK. Mr. Biden.
Senator BmEN. Aye.
The CLERK. Mr. Kehnedy.
Senator KENNEDY.. Aye.
The CLERK. Mr. Byrd.
Senator BIDEN. Aye by proxy.
The CLERK. Mr. Metzenbaum.
Senator BmEN. Aye by proxy.
The CLERK. Mr. DeConcini.
Senator BIEN. Aye by pr6xy.
The CLERK. Mr. Leahy.
Senator LEAHY. Aye.
The CLERK. Mr., Baucus.
Senator BAucUS. Aye.
The CLERK. Mr. Heflin.
Senator HEFLIN. Aye.
The CLERK. Chairman Thurmond.
The CHAIRMAN. Aye.
The CLERK. The bill passes, as amended, 17 to 1.
Senator BiDEN. Before we adjourn, I would like to ask unanimous

consent that any Senator who wishes to make any statements about this
bill be able' to put it in the record as if stated before the final vote.
That is what I would ask unanimous consent to do.

The CHArMAN. Without objection, it is so ordered.
Senator BIDEN. A second point. I would also ask that the prevail-

ing side have their report prepared within 3 days and that we
be prepared to go to the floor-

The CHAIRMAN. I think we had better allow a little more time.
Senator EAST. I wanted to make sure that in terms of the record

that I would be protected for getting additional views.
The CHAIRMAN. I think we had better allow 10 days on this. This

is a very important matter.
Senator EAST. Appreciating your desire to move, I want to preserve

my right to make sure that this record is complete.
The CHAIRMAN. We will allow 10 days for both sides.
Senator BmEN. A-total of 10 days. Can we make it 7 days?
The CHAIRMAN. I want to cooperate with you in any way I can, but

I think we better make it 10.
Senator EAST. I would prefer 10 days.
Senator MATHIAS. You want the prevailing side to draft the initial

reportI
The CHAIRMAN. The prevailing side will draft the initial report. I

am going to ask the chairman of the Constitution Subcommittee, who
handled the bill all the way through, to submit the report to the Sen-
ate. I want to ask you to do that and act as floor manager of-the bill.

Senator DOLE. Mr. Chairman, since it was a substitute which, in
effect, was adopted by a vote of 14 to 4, which is really the same thing
we just had, which was 19 to 1, I would hope that those of us-be-
cause there were four people, including the subcommittee chairman

93-706 0 - 83 - 9



who voted against the substitute-if those of us who offered the sub-
stitute will have an opportunity to have some input into the report.

The CHArRMAN. Absolutely.
Senator KENNEDY. Can you clarify that?
The CHAIRMAN. All of those who voted for the bill on the prevailing

side will have input into the report.
Senator Dor. We do not want the report dictated by somebody

who really opposes it.
The CHArRMAN. That will not be the case.
Senator MATHIAS. Can we submit a draft I It seems to me that

those of us who were working for the compromise could submit a
draft, at least the beginning.

Senator HATCH. Mr. Chairman, we will straighten that out. I sup-
port the bill. I did not support the Dole amendment. We will
straighten that out and it will be fairly described in the report.

The CHAIRMAN. I do not think there will be any trouble. Senator
Hatch is very fair. He has worked hard all the way through.

Senator DOLL I want to make certain they understand we want to
work together.

Senator HATCo. We will work together.
The CHAIRMAN. The committee stands adjourned.
[Whereupon, at 2:09 p.m., the committee adjourned.]

PREPARED STATEMENT OF SENATOR ARLEN SPECTER AFTER FAVORABLE CONSIDERATION
oF S. 1992 BY THE SENATE COMMITTEE ON THE JUDICIARY

I am pleased that the amendment to S. 1992 establishing a "totality of circum-
stances" test for violations of section 2 of the Voting Rights Act and the bill, as
amended, both received the overwhelming endorsement of this Committee.

It is a significant achievement that this Committee has endorsed this expan-
sion of protection for the voting rights of racial and language minorities. With
the passage of this bill, their fundamental rights to vote and have their votes
equally counted will no longer be subject to the onerous proof of purpose required
by the plurality in Mobile v. Bolden to establish a claim of constitutional viola-
tion. The Committee's actions are testimony to the high regard with which all
voting rights and minority rights are held.

With the President's strong, personal endorsement and the growing number of
Senate cosponsors, this measure should now proceed to speedy passage. With
the continued cooperation of our colleagues in the House, whose earlier action
created the momentum for successful Committee consideration, we should now
be able to meet our August deadline and fulfill our legislative responsibility.

I Join in the laudatory expressions already directed toward the Chairman of
the Committee for his steady stewardship of this matter. His fairness and
leadership in the long and difficult proceedings that culminate today are greatly
appreciated.
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PART 2. ADDITIONAL STATEMENTS

PREPARED STATEMENT OF GRIFFIN B. BELL

Mr. Chairman:

My name is Griffin B. Bell, I am a practicing lawyer
in Atlanta and have served as Attorney General of the United
States and as a Judge .on the United States Court of Appeals
for the Fifth Circuit.

You have requested my views on the Voting Rights Act
of 1982.

I am familiar with the Voting Rights Act and have
been since its passage in 1965. In addition, I partici-
pated- as a judge in several cases vindicating the right
of black citizens to vote prior to the passage of the
Voting Rights Act.

My problem with the Voting Rights Act, as it is pro-
posed for extension, andas it has existed since its incep-
tion, is with the preclearance procedure (Section 5), which
requires that judicial relief be sought in the Federal
District Court for the District of Columbia rather than in
the courts of the district and circuit where the issue in
question exists. The federal judges in the Fifth Circuit,
for example, were vindicating the rights of black citizens
to vote long before Congress acted. It is a departure from
the equal protection of the law and a disparagement which
stigmatizes judges in the regions covered by the Act to re-
quire that relief be sought only from judges in the District
of Columbia. It seems to me that a fair law would allow re-
lief to be sought in the District of Columbia circuit or in
the circuit where the issue arises, in the discretion of the
appellant. It may be that the respective Court of Appeals
could be charged with designating the judges to hear the
case and thus the responsibility for fair administration of
the law would vest in the Court of Appeals for the District
of Columbia or such other circuit as may be involved. This
same procedure should be followed in adjudging any bailout
request under Section 4 of the Act.

It is imperative to provide a better method of re-
view of the rulings of the Department of Justice in pre-
clearance matters. The Department of Justice has more
power than is ordinarily vested in a government agency with
respect to preclearance. Often the position of the Depart-
ment is viewed as arbitrary. There is no requirement for a
reasoned decision. For example, the Georgia Reapportionment
Plan for Congressional Redistricting has been disapproved in
recent days by the Department of Justice because a district
has only 57.3% black population ahd the Department believes
that a plan offered in a State Senate Committee to provide
a 70% black population should have been adopted. These are
the sort of fine lines that can be viewed as arbitrary.
The Department should be charged with the duty of making
findings of fact as a basis for its rulings.
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With respect to bailout, any political subdivision
should be allowed to bailout without regard to the status
of the major political entity within which it is located
or of which it is a part. A good example would be Atlanta
which has a black government and is a city with a popula-
tion which is two-thirds black. Should Atlanta be denied
bailout simply because the State of Georgia and not Atlanta
has been separately designated for coverage in the Act?
This kind of distinction should be provided.

My last suggestion has to do with the Mobile case.
Mobile v. Bolden, 446 U.S. 55 (1980). As I understand the
proposed legislation, the Mobile decision of the Supreme

_ Court would be overruled by statute. This is an extremely
dangerous course of action under our form of government.
There are Supreme Court decisions rendered from time to
time which displease one group or another. We are constantly
faced with efforts to have the Congress overrule the Supreme
Court in areas such as business decisions (Illinois Brick),
prayer in school, abortions, school busing, and now the en-
forcement of the Voter Rights Act.

My view, based on long experience in government and
out, is that the Supreme Court should not be overruled by
Congress except for the most compelling and in the most
extraordinary circumstances. Our law, and particularly
constitutional law, depends for stability on the balance
which is provided by the decisions of the Supreme Court
and it is up to the people of our nation to follow the
Supreme Court decisions until they are overruled or modi-
fied by the Supreme Court. The Supreme Court has its own
power to overrule or modify its decisions and it is not a
sound principle of government, under our system, for Congress
to undertake to overrule Supreme Court decisions. Consider,
for example, the great hue and cry for years in the South
to overrule the Supreme Court decision in Brown v. Board
of Education. Congress should be willing to carve out
the Supreme Court and its decisional role in interpreting
the Constitution as a sanctuary not to be invaded lightly.

I would leave the decision in Mobile to the courts
for interpretation, resting assured that the courts will
vindicate the right to vote and the role of black and
Hispanic citizens in the political process.
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JOSEPH W. BISHOP. JR

January 21, 1982.

Senator Orrin Hatch, Chairman
Subcommittee on the Constitution
108 Russell Building
Washington, DC 20510

Dear Senator Hatch:

You have asked me to comment on a proposal to amend section 2 of
the Voting Rights Act of 1965. I have indicated the vcrds which would
be deleted by placing them in brackets and the new language by under-
lining it.

"No voting qualification or prerequisite to voting, or
standard, practice, or procedure shall be imposed or applied by
any state or political subdivision [to deny or abridge] In a
manner which results in a denial or abridgement of the right of
any citizen of the United States to vote on account of race or
color, or in contravention of the guarantees set forth in section
4(f)(2). The fact that members of a minority group have not been
elected in numbers equal tohe group's proportion of the population
.shall not, in and of itself, constitute a violation of this section."

It seems to me that the intent of the amendment is to ensure that
blacks or members of other minority groups are ensured proportional
representation. If, for example, blacks are 201 of the population of
a state and Hispanics 15%, and American Indians 2Z, then at least 202
of the members of the legislature must be black, 151 Hispanic, and 2%
American Indians. Despite the last sentence, a Judge so minded (as
many would be) could easily find that the fict that members of minority
groups were not elected in numbers proportionate to their nubmers in the
electorate is vety strong, if not conclusive, evidence of the existence
of practices or procedures which deny or abridge their right to vote.
If I am right in my reading of the amendment, I believe that it is
unwise and Impractical, if not actually in violation of the Fifteenth
Amendment.

The purpose of the Voting Rights Act has until nov been to exercise
the power granted Congress by section 2 of the Fifteenth Amendment to
"enforce...by appropriate legislation" the provision of section 1 that
"the right of citizens of the United States to vote shall not be denied
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or abridged by the United States or by any State on account of race for)
color... ." There seems to be a general consensus, aa chronicled In
Abigail Thernstron's excellent article, "The Odd Evolution of the Voting
Rights Act," in The Public Interest (Spring 1979), that this purpose
has been largely achieved. It is no longer possible to deny or abridge
a minority's right to vote by the crude or sophisticated tactics which
prevailed in many states before the Act was passed, such as poll taxes,
selective and discr* natory application of literacy tests, and
gerrymandering. The purpose of the present amendment appears to be to
require not merely that minority voters not be discriminated against, but
that therebe discrimination in their favor, which (in my opinion)
necessarily entails the discrimination against other voters, which
results (as we have seen in other contexts) when equality of result (i.e.,
quotas) Is substituted for equality of opportunity.

The amendment ignores the obvious fact that there are many reasons
for the failure of minorities to achieve proportionate representation
other than subtle discrimination to reduce their electoral power.
They may lack funds or attractive candidates. The percentage that fails
to vote may be higher than in other groups. There may be differences
of political opinion within the minority group. (For example, there is a
substantial and growing number of conservative black academics and
businessmen.) The assumption that voters, minority or otherwise, vill
always choose a candidate of their own ethnic group.l extremely dubious.
Former Senator Edward Brooke of Massachusetts and Mayor Tom Bradley of
Los Angeles are examples of black politicians elected by constituencies
In which the black vote, although Important, was far from a majority.
Many white politicians have done well among black voters, even when they
had black opponents. One group of minority voters may feel that their
interests will be better served by a non-minority candidate than by
one from a different minority group.

In the light of such factors as these it seems-to me that the
amendment to section 2 could be enforced, if at all, only be gerry-
mandering as crude and outrageous as that which used to be practiced
in order to reduce the value of the votes of mibers of minority groups.
If that type of gerrymandering was unconstitutional, as it was, I
cannot see why gerrymandering to increase the value, of their votes
(and decrease the value of other people's votes) would not be equally
inconsistent with the spirit of the Fifteenth Amendment and the one-
man-one-vote principle.

Sincerely yours,

R dly Prof o

JWB-.np
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" March 3, 1992

Mr. Stephen Markman, Genaer4l Counsel
Subcmmittee on.the Constitution,

Senate Ccmittee on the Judiciary
108 Russell Senate Office Building
Washington, D.C. 20510

Dear Mr. Markmant

- I As writing in response to your request that I comment on the proposed
changes in the Voting Rights Act, as set out in the legislation (H.R. 3112)
approved by the House of Representatives on October 5, 1981. 1 shall limit
the remarks that. follow to the House-passed changes in the language of Section 2
of the Act. These changes are intended to provide a firm statutory foundation
for legal challenge to.discriminatory electoral practices antedating the
Act and to establish as sufficient proof that a practice is illegal if it
operates "in a manner which results in a denial or abridgment of the right
to vote." According .to the House Judiciary Committee's Report acconpahying
H.R. 3112, the changes in Section 2 would overrule the U.S. Supreme Court's
holding-in City of Mobile v. Bolden, 446 U.S. 55 (1980), that a showing of dis-
criminatory intent is.required in a successfu? challenge to an electoral practice.

I should preface my comments by noting that I have been engaged in research
on the legal aspects of at-large elections for the past three years. I have
enclosed.with this letter a copy of a conference paper, "Tho Legal Status of Local
At-Large Blectionse Racial Discrimination and the Remedy of 'Affirmative Repre-
smtation,'* which covers the litigation leading up to, but not including the
Supreme Court's decision in Bolden. In that paper, I asserted that the Supreme
Court ought both to affirm the lower court holdings in Boldcn and to
make clear that a showing of intent is the standard of proof governing cases
involving claims of vote dilution. I am willing to stand by the conclusions of
that paper, except to the extent that it expresses approval of the extraordinary
remedy Imposed by the lower courts in the Bolden case.

The substance of my reactions to the proposed changes in Section 2 are presented
in response to three questions that I believe are relevant to the evaluation of
the amended language. whether revision of Section 2 is premature, whether the re-
vised language of Section 2 restores the legal standards governing dilution claims
prior to Bolden, and whether the amended Section 2 provides reasonable guidance for
the adjudication of suits alleging discrimination in electoral systems.

I. Are the proposed changes in Section 2 premature in view of the
status of the litigation in Solden and related cases?

The rationale for reversing the Bolden precedent through revision of
Section 2, as set out in the House Judiciary Committee's Report, gives inade-
.quate attentlo to several relevant aspects of the case, including the fact that
it represented (see below) the first attempt of the Supreme Court to deal with
the merits of a constitutional challenge to a local at-large electoral
scheme. The Bolden decision produced a sharply divided court and a
confusing array of opinions. A case recently argued before the Court,
Rogers v. Lodge (involving at-large election of the county board in
Burke County, Georgia) offers the Court the opportunity to clarify the
holding of Bolden, especially with respect to the kind of evidence
needed in order to satisfy the intent test. In the same vein, Bolden
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and its companion case, Williams v. Brown, 446 U.S. 236, (involving the
at-large format for the school board in Mobile County), have been
retried in district court and await decisions by the trial court judge.
In light of the pendency of the Roers. care and the continuation of the
Mobile litigation, it is not altogether clear to me to what extent City of Mobile
v. Bolden represents settled law, with regArd either to principles for
adjudicating dilution claims or to the resolution of the challenges in
Mobile specifically.

2. Do the proposed changes in Section 2 merely "restore the
pre-Bolden understanding of the proper legal standard" for assessing
dilution claims as the House Judiciary Committee's Report at p. 29-
30) asserts?

The plurality view of the court in Bolden held that a successful
dilution claim requires not only a shoving of discriminatory impact but
also a demonstration of invidious intent on the part of public officials
in creating or maintaining a particular electoral practice. According
to the Committee Report, the plurality opinion in the Mobile case introduced
an intent test that prior to Bolden had not been applied in cases involving
dilution claims. The Report's assertion that the changes in Section 2
merely restore the standards of proof as they existed before Bolden,
however, is deficient iq at least two respects. First, as Bolden represents
the first and only case in which the Supreme Court has ruled on the
merits ofa challenge to local at-large elections on Fourteenth and
Fifteenth Awardment grounds, it can be argued that no clear standard
existed prior to golden i insofar as local at-large elections are concerned.
Although the Supreme Court in Whitcomb v. Chavis (1971) and White v.
Register (1973) set out criteria for the evaluation of dilution claims,
those cases centered on challenges to multi-member districts in state
legislative apportionment plans. In Wise v. Lipscomb (1978), a case
involving the proper remedy in a successful challenge to an at-large
electoral system in Dallas, Texas, four justices noted that the question
of whether the principles of Whitcomb and White applied to local at-large
elections had not been presented to the Court. The same four justices, in-
terestingly, joined in the plurality opinion in Bolden.

Second, the legal standard used to assess dilution claims against at-
large elections in the pre-Bolden era was more demanding than the simple
effects test set out by the proposed revision of Section 2. The principal
legal standard used to assess claims against at-large elections in the pre-
Bolden era was the set of factors known as the Zimmer criteria, delineated
in 1973 by the Fifth Circuit Court of Appeals, based.on its reading of
the Whitcomb and White precedents. Since the evolution and application of
the Zimmer criteria are discussed at length in the appended paper ("The
Legal Status of Local At-Large Elections"), I shall make only two brief points
here. The Zimmer-criteria arguably constitute more than an effect standard
because they embrace analysis of governmental responsiveness, historical

.discrimination, and the policy rationale in support of at-large elections,
as well as the examination of candidates' access to the ballot and patterns
of racial bloc voting. Indeed, the Fifth Circuit Court in 1978, held in
the Bolden case that satisfaction of the Zimmer criteria would support
an inference of intent. Seemingly, the Supreme Court in Bolden dis-
agreed with the Fifth Circuit not on the issue of whet-nor a showing of
intent is an essential element in a successful dilution claim but in the
degree of proof required to demonstrate intent. Inasmuch as the Zimmer
criteria constituted more than an effects test, it seems apparent that the
House-passed version of Section 2, which incorporates none of the guiding
language of the Zimmer criteria, does more than restore the pre-Bolden
legal standards for dilution claims. Indeed, the House Report (p. 30)
expressly rejects one of the Zimmer factors as too subjective, although it goes
on to list a series of "objective" criteria that echo the Zimmer formula. The
House standards, as statutory guidelines, seemingly would be applied more loosely
than the constitutional criteria of Zimmer or White (see Report, p. 30,
n. 104). The new test suggested by the Report but not embodied in the new language
of Section 2 essentially holds that an at-large system or other electoral practice is



131

illegal when racially polarized voting, within the framework of the practice at issue,
minimizes the electoral opportunities of candidates favored by minority
voters (Report, p. 30). In reality, the new Section 2 proposes a much less
demanding standard of proof than that which existed before Bolden. To describe
the revision of Section 2 as restorative is grossly misleading.

3. Does the House-passed version of Section 2 provide reasonable
guidance to the courts with respect to the proper standards for adjudicating
dilution claims?

The debate over intent versus effect seems a bit misdirected or ill-
defined, since neither intent nor effect constitutes much of a test, if by
test we mean a standard that provides ready and consistent guidance to
courts adjudicating dilution claims. As I point out in "The Legal Status
of Local At-Large Elections" and as the House Report notes (p. 30),
the Zimmer criteria--which have the appearance of easily applicable standards--
led to a series of curious and inexplicably inconsistent judgments in various
cases challenging the constitutionality of at-large elections. Thus,
what is at issue with regard to Section 2 is not so much intent or effect in
a meaningful constitutional sense, but the development of some standard by
whatever label that will serve two purposes. On the one hand, it would be
permissive enough to enable minority plaintiffs to challenge electoral
schemes, at large and otherwise, that truly deny to minority voters a
reasonable opportunity to influence the outcome of electoral contests. On
the other hand, the standard would be stringent enough to limit successful
litigation to the small proportion of jurisdictions nationwide in which such
denial of opportunity occurs. The objection to this sort of analysis, of course,
is that what constitutes denial of reasonable opportunity is precisely what is
at issue in the debate regarding intent and effect. My point, however, is
not to indicate how this dilemma might be resolved, but to suggest that the
House-passed version of Section 2 does not even address the dilemma. In
short, the revised version of Section 2 gives no guidance to the courts
with respect to the standards to apply to dilution cases. To be sure, the

House Report, as I have noted, does discuss possible guidelines, but these
are not set out in Section 2. If the revision of Section 2 is not intended
to invalidate nationwide at-large elections in every city with a significant
minority population, there is, nevertheless, nothing in the language of
Section 2 to foreclose this development.

Even though I have argued here that the test of dilution prior to the
Supreme Court's decision in Bolden combined elements of both effect and
intent, one aspect of the Bolden litigation does lend support to the notion
that the standard employed by the lower courts in Bolden was a pure effects
test predicated on proportional representation. The remedy proffered by
the lower courts in Bolden called for the replacement of Mobile's three-
member commission with a mayor-council form of government, with nine
councilors to be elected from single-member districts. Justice
Blackmun, concurring in the Supreme Court's decision in Bolden, found
the disestablishment of Mobile's city government tobe an unwarranted
exercise of judicial discretion--even though he believed that the at-large
system was purposefully discriminatory. Justice Blackmun suggested several
alternative remedies--among them at-large election with ward residency within
the context of the existing commission plan--that stopped well short of the
extreme remedy applied by the district and circuit courts. It is not al-
together clear that Justice Blackmun's proposals would lead to the result
desired by the lower courts in Bolden, that result apparently being represen-
tation of blacks on council in proportion to their number in the popu-
lation. The logic of disestablishment, in other words, can be understood only
in terms of porportional representation.

To the extent that conceivable remedies help to determine the definition
of discrimination, the disestablishment remedy constitutes the most radical
of effects tests. Stated differently, a challenge to an at-large system, of
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necessity, must be predicated on a comparison between electoral opportunity
under the existing plan and the opportunity t?'at would or might prevail
under one or more alternatives. If the alternatives need not be limited to
tho'e that fit within the existing structure of government or the current
size of the local governing body, then there is little to prevent the con-
sideration of porportional representation as the model against which the
current system would be evaluated. According to this same line of reasoning,
even ward electoral plans might be subject to challenge if the number of
wards (that is, the number of seats on the governing body) were too small
to permit a racial or language minority from controlling at least one
-district.

The House Report is silent on the implications of the far-reaching
remedy offered by the lower courts in Bolden. Thus, it is not clear to
what extent the revised language of Section 2 would confer on courts the
enormous discretion exercised by the lower courts in Bolden. This fact, com-
bined with the ambiguity of Section 2 with regard to the standard for assess-
ing dilution claims, leaves the revised provision subject to virtually any
interpretation from the courts--including the view that Section 2 imposes
a standard of proportion representation on state and local governing bodies.

I hope that these brief comments are of some value to the Subcommittee.
Thank you for the opportunity to present them.

Sincerely yours,

Timothy 0. O'Rourke
Research Associate and
Assistant Professor

TGO' R: acg
Enclosure
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PREPARED STATEMEiT OF SAM J. ERVIN, JR.

THE- TRLUTH RESPECTING THI0 HIGHLY PRAISED AND CONSTITUTIONALLY
DEVIOUS VOTING RIGHTS ACT

(Statement-of Sam J. irvin, Jr. of Mrganton, N. C., a former Justice of the
North Carolina Supreme Court and a former United States Senator from North
Carolina. July 19i)

The Voting Rights Act

Mark Twain is reputed to have expressed this admonition: Truth is

precious, use it sparingly. I will ignore the admonition, and tell the truth

concerning the highly praised and constitutionally devious Voting Rights Act.

The Voting Rights Act was enacted by Congress in 1965 as legislation

it deemed appropriate to enforce the Fifteenth Amendment. Subsequent. to

1965, Congress amended the Act in comparatively minor respects and continued

it in force. It is scheduled to expire soon, however, unless Congress extends

it again. Hence, the current clamor in some quarters for its extension.

I will endeavor to explain in simple language why the Voting Rights

Act, which applies primarily to six Southern states in their entirety, and to

40 counties in a seventh Southern state, is repugnant to the system of government

the Constitution was ordained to establish. The major provisions of the Act

were originally embodied in Public Law b9-1,0 and are now codified in sections

1973b, 1973c, 1973e and 19731 of Title 42 of the United States Code

In explaining the Act, I will hold to a minimum the multitude of

judicial decisions which corroborate what I say in respect to the constitutional

provisions and principles I cite.

The Constitution

As William Ewart Gladstone, the British statesman, affirmed, the

Constitution is the iaost wonderful work ever struck off at a given time by the

brain and purpose of man. It delegates to the federal government enumerated

powers to enable it to act as the national government for all the states and

all the people. It confers upon the states or reserves to them or the people

all other powers. It undertakes to ensure liberty by forbidding governmental

tyranny.

The Constitution consists of words inscribed on paper. If it is to

be an effective instrument of government instead of a worthless scrap of paper,

two things are indispensable. The provisions of the Constitution must be
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permanent in meaning until they are chaned by a duly adopted amendment, and

the words of the Constitution must be interpreted and applied to mean what they

say. 'Marbury v. Madison, 1 Cranch 137, 2 L.Ed. 60; Gibbons v. Ogden 9 Wheat 1,

6 L.Ed. 23.)

The great and wise men who framed and ratified the Constitution knew

this to be true. Ii consequence, they inserted in Article VI, clause 3 of the

Constitution this specific provision: "The Senators and Representatives * * *

and the members of thte several state legislatures, and all executive and judicial

officers both of' the United States an4 of the several states, shall be bound by

oath or affirmation to support this Constitution."

Chief Justice John Marshall, Auerica's greatest Jurist of all time,

rightly ruled in Marbury v. Madison, 1 Cranch 137, 2 L.Ed. 60, that a Supreme

Court Justice who does not conform his official action to the Constitution makes

his oath to support it worse than a solemn mockery.

Before discussing the repugnancy of the Voting Rights Act to the Con-

stitution, I deein it appropriate to make observations respecting other relevant

matters.

The Thirteenth, Fourteenta, and Fifteenth Amendments

After it ratified the Thirteenth Amendment, wu=ich prohibits slavery,

i.e., the forced labor of one man for another ataitst his will, the nation under-

took to confer upon the recently e:,nacir-ate. blacks equality of legal rihts with

white people. Tothis end, .Coagress enacted the Civil Rights Act of 1866,

which specifies, in essence, that they are entitled to enjoy virtually the same

rights as those enjoyed by white people under state laws.

Knowledgable constitutional scholars doubted whether the Thirteenth

Amendment sufficed to vest in Congress power to enact the Civil Rights Act.

To remove this doubt and the possibility that a subsequent Congress mioht repeal

it., the nation added to the Constitution the Fourteenth Amendment, which includes

the equal protection clause. This clause undoubtedly gave the blacks legal

equality with white people under state law by decreeing, in substance, that

state laws must treat in like manner all persons in like circumstances. Subse-

queat decisions of the Supreme Court adjudged that the due process clause of the

Fifth Amendment imposes a similar requirement on acts of Congress.
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The Fourteenth A .endment also made the recently emanicipated blacks

citizens by providing that "all persons born or naturalized in the United States

and subject to the jurisdiction tnereof, are citizens of theUnited States and

of the state wherein they reside."

-To make secure to blacks possessing the qualifications prescribed by

law the right to vote, the nation added to the Constitution the Fifteenth Amend-

went which specifies that "the right of citizens of the United State s to vote

shall not be denied or abridged by the United States or any state on account of

race, color, or previous condition of servitude," and which confers on Congress

the power to enforce that declaration by appropriate legislation.

The Supreme Court had these constitutional and legislative actions in

mind when it made this comment in the Civil Rights Cases of 1883, 109 U.S. 3,

27 L.Ed. 835: "When a man has emerged from slavery, and by the aid of beneficient

legislation has shaken off the inseparable concomitants of that state, there

must be some stage in the progress of his elevation when he takes the rank of

mere citizen, and ceases to-be a special favorite of the laws, and when his

rights, as a citizen or a man, are to be protected in the ordinary modes by which

other men's rights are protected."

Objective of Advocates of Voting Rights Act

The Voting Rights Act was the brainchild o±' impatient and zealous men

who spurned this comment. They were bent on abolishing literacy tests in

Southern States employing them as qualifications for voting, ani thus securing

to blacks residing in those states the power to vote irrespective of their

ability to read and write, anything in. the Constitution to the contrary notwith-

~standIng.

To be sure, these impatient and zealous men professed that they merely

desired to prevent these Southern States denying of abridging the righs of

,blacks residing in them to vote on account of their race or color.

If this had been their objective, there would have been no reason for

them to persuade Conigess to enact the Voting Rights Act.

Other Federal Laws

This is true because at the time of its enactment the United States

Code was replete with federal statutes sufficient to prevent and punish any
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denial or abridgement by any of these Southern States of the right of any

literate black to vote on account of his race or color.

Some of these statutes provided for the imposition of criminal

penalties upon offending state or local officers. Others subjected them to

liability for civil dacages to the aggrieved persons. And others authorized

the Department of Justice and aggrieved individuals or groups to prosecute

equitable proceedings triable by federal judges sitting without juries, and

to obtain in such proceedings judicial decrees compelling recalcitrant states

and their officers under threat of punishment for contempt to register literate

blacks and permit them to vote.

By means of these equitable proceedings, the Department of Justice

or aggrieved individuals or groups could have obtained judicial decrees securing

to literate blacks residing in recalcitrant areas in Southern States or sub-

divisions of Southern States the right to vote. They could have accoplished

this purpose with dispatch because federal district judges sitting without

juries or special masters appointed by them could have administered literacy

tests to multitudes of blacks speedily either singly or en masse, and thereby

established in short order the facts necessary to support decrees enforcing the

rights of literate blacks to vote.

To be sure, the criminal prosecutions, civil actions, and equitable

proceedings authorized by the federal statutes were triable in federal district

courts in accordance with procedures and rules of evidence conforming to con-

stitutional principles governing the administration of civil and criminal

justice. Hence, it was incumbent upon the Department of Justice or the adgrieved

individuals or groups to establish in them by credible evidence the literacy of

blacks allegedly denied the right to vote in violation of the Fifteenth Amendment.

Reluctance of Advocates of Voting Rights Act
To Invoke Other Federal Laws

For these reasons, politically-minded Attorneys General and advocates

of the Voting Rights Act were reluctant to invoke these federal laws. They

found it more profitable politically to agitate for the enactment of the Voting

Rights Act before the nation-wide news media and in Congress than to assume

the burden of establisiing the truth of their allegations against the South by

constitutional procedures and rules in the judicial calm of courts of Justice.

Besides, advocates of the Voting Rights Act also found it financially profitable
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to agitate in this manner because the agitation induced benevolently-minded

citizens to make contributions to the causes they espoused.

I interrogated a1l of the occupants of the office of Attorney General

during my 20 years in the Senate in various hearings concerning the reluctance

of the Department of Justice to invoke existing federal statutes to enforce the

Fifteenth Amendment. They invariably gave excuses rather than justifications

for the Deprtment's reluctance. They confessed that the Depattment had not

sought criminal prosecutions of any Southern State or local officer for allegedly

denying literate blacks the right to vote during their tenures. They explained

the Department's inaction in this respect by asserting that SoutherniJuries

would not convict state or local officers in such prosecutions.

Since the Department of Justice had not instituted any criminal

prosecutions of this nature against Southern State or local officers during

their tenures,their assertion was simply an unsupported attack upon the integrity

of Southern people.

I suggested that they harbored prejudices against Southerners akin to

those they professed to be desirous of eradicating from Southern minds. and re-

minded them that the equitable proceedings authorized by existing federal lawU

were triable by federal district judges without Southern juries. They then

asserted that the statutes authorizing civil actions and equitable proceedings

were substantially ineffective -- an assertion which my long experience as a

trial lawyer and trial and appellate judge disabled me to accept. I was

convinced that a competent lawyer could have obtained a decree in an authorized

equitable proceeding securinS the right to vote to any literate black.

The assertion of the Attorne s General to the contrary was disproved in

a number of equitable proceedings which the Department of Justice prosecuted_

to successful conclusion in recalcitrant ereas in Alabama, Louisiana, and

Mississippi.

Illiteracy

I digress to observe that although it is undoubtedly more prevalent

in the South than it is in other regions, illiteracy is not exclusively a

Southern problem, or exclusively the product of Southern discrimination against

blacks in education.

The validity of this observation was revealed in a Senate hearing.
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Attorney General Robert F. Kennedy twitted me with the fact that the census

- of 1960 disclosed that my home State, North Carolina, numbered about 30 thousand

illiterate blacks among the people inhabiting it. He charged that this fact,

standing alone, conclusively proved that North Carolina discriminated against

blacks in education.

I thereupon scrutinized the census of 1960 for myself, and discovered

to my surprise and to Attorney General Kennedy's consternation that it revealed

that his home state, Massachusetts, was the domicile of about 60 thousand

illiterate whites. I hastened to assure Kennedy that I did not accept this

fact as proof that Massachusetts discriminated against whites in education.

I also digress to express my abiding conviction that it is reprehen-

sible for any state, or any public officer, wilfully to deny or abridge the

right of any qualified person of any race to vote for any reason.

The Voting Rights Act Is A Bill Of Attainder

Article I, Section IX, Clause 3 of the Constitution expressly forbids

Congress to practice what may well be described as the most contemptible of

all tyrannies. It forbids Congress to pass any bill of attainder.

A bill of attainder is a legislative act which declares a person

guilty of a past offense and inflicts punishment upon him for it without a

Judicial trial.

To constitute a bill of attainder under Article I, Section IX,

clause 3 of the Constitution, an act of Congress must have these characteristics:

(1) It must apply either to named persons or to a class or group of ascertainable

persons; (2) it must declare by legislative fiat that the named persons or the

class or group of ascertainable persons arE-guilty of a past offense; and (3) it

must inflict punishment on the persons named or the class or group of ascertain-

able persons for the offense without a judicial trial.

The Supreme Court has adjudged that various classes or groups, such

as persons who supported the Confederacy during the Civil War, or members of the

Communist Party, constitute ascertainable persons within the purview of bills

of attainder. These adjudications compel the conclusion that legislators,

executive officers, or citizens of a particular state are ascertainable persons

within the purview of bills of attainder.
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The punishment inflicted by a bill of attainder need not be a fine,

or imprisonment, or a death sentence. It may consist of the denial of the

right to engage in a profession. trade, or business, or the deprivation or

suspension of constitutional, political, or legal powers and rights.

The Voting Rights Act is clearly a bill of attainder. It applies to

the states and subdivisions of states it covers, and to ascertainable classes

or groups of their officers and citizens; it declares them guilty of past

offenses, i.e., denying or abridging the rights of black citizens to vote in

violation of the Fifteenth Amendment; and it punishes them for the alleged past

offenses by the deprivation or suspension of various costitutional and

political powers vested in them by the Constitution.

Literacy Tests As Qualifications For Voting

The Constitution provides that electors of the United states House

of Representatives "in each State shall have the qualifications requisite for

electors of the most numerous branch of the State legislature" (Article I

Section II); that the presidential and vice presidential electors of each

State shall be appointed "in such manner as the legislature thereof may direct"

(Article II, Section II, Clause 3); and that the electors of United States

Senators "in each State shall have the qualifications requisite for electors

of the most numerous branch of the State legislature" (Seventeenth Amendment).

The Tenth Amendment reserves to the States the power to proscribe the

qualifications for voting in stateand local elections.

As the Supreme Court and State and inferior federal courts have

rightly adJudged in cases past numbering, these four constitutional provisions

empower a State to establish and employ literacy tests as qualifications for

voting in all Federal, State and local elections within its borders.

The power of a State to prescribe qualifications for voting in all

elections is subject to five narrow limitations specified by the Constitution

itself. A State cannot make race (Fifteenth Amendment), sex (Nineteenth Amend-

ment), the age of persons eighteen years or over (Twenty Sixth Amendment), or

the payment of a poll or other tax (Twenty Fourth Amendment) a 4ualification

for voting. Moreover, qualifications for voting established and employed by

a State must apply in like manner to all persons of all races similarly

situated (Equal Protection Clause of the Fourteenth Amendment).

93-706 0 - 83 - 10
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Indispensable Constitutioal Principles

The Constitution establishes certain fundamental principles which
the President-

must control the official actions of Congres4/and the Supreme Court if the

United States is to endure as a federal system of government, and the United

States, the States, and thepeople are to be ruled by the Constitution and

equal, impartial, and uniform laws conforming to that instrument. Insofar

as they are presently germane, these principles are as follows:

I. As the Supreme Court so well declares in Texas v. Whift, 67

Wall. 70Q, 19 L.Ed. 227, "the preservation of the States, and the maintenance of

their governments, are as much within the design and care of the Constitution
as the preservation of the Union and the maintenance of the National Govern-

ment. The Constitution, in all its provisions, looks to an indestructible

Union, composed of indestructible States."

2. To this end, our system of government is based on dual

sovereignties, state and federal, each of which is supreme within its own

sphere. Under it, the States possess all the attributes of sovereignty,

except as to the powers granted to the federal government by the Jonstitution,

or denied to the.States by that instrument. (72 Am. Jur. 2d, States, Territories,

and Dependencies, Section 16)

3. The Constitutfon consists of harmonious provisions of equal

dignity. None of them may be so interpreted, applied, or enforced as to

nullify or suspend any others.

1. Neither the Congress nor the President nor the Supreme Court has

power to nullify or suspend any provision of the Constitution. As the Supreme

Court rightly ruled in its most courageous and intelligent decision of all time,

Ex Parte Milligan, 4 Wall 2, 18 L.Ed. 281, "The Constitution of the United

States is a lau for rulers and people, equally in war and in peace, and covers

with the shield of its protection all classes of' men, at all times, ard under

all circumstances. No doctrine, involving more pernicious consequences, was

ever invented by the wit of man than that any of its provisions can be suspended

during any of the great exigencies of government. Such a doctrine leads

directly to anarchy or despotism, but the theory of necessity on which it is

based is false; for the government, within the Constitution, has all the

powers granted to it which are necessary to preserve its existence, as has been

happily proved by the result of the great effort to throw off its Just authority."
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5. Under the Constitution, the United States is a union of political

equals, and all the States stand on an equal footing in respect to the coasti-

tutional powers they possess. As the Supreme Court rightly adjudged in Coyle v.

Smith 221 U.S. 559, 55 L.Ed. 853, 'The constitutional equality of the States is

essential to the harmonious operation of the scheme upon which the Republic

was organized. When that equality disappears we may remain a free people', but

the Union will not be the Union of the Constitution."

6. The Fifth and Sixth Amendments " WOU as Articles I and II of the

Constitution plainly forbid the federal government to punish any person for any

offense unless his guilt is established in a fair trial in a coutt of justice.

7. The Constitution and federal-itatutea conforming to it establish

appropriate sections to remedy or punish state or local legislative or admini-

strative action which denies or abridges the right of United States citizens to

vote on account of race or oolor. If the action is based on state law, the

law is void, and the judiciary is empowered by Article III and the Supremacy

Clause of the Constitution to so adjudge and restrain its execution. If the

action is based on misconduct of state or local officials, the judiciary is

empowered by federal statutes to punish or restrain the misconduct, and to enforce

the right to vote by suitable rulings. The Constitution clearly forbids the

Congress, the President, or the federal judiciary to undertake to remedy or

punish it by nullifying or suspending the power vested by it in state of local

officials to establish and employ literacy tests as qualifications for voting.

The Voting Rights "Act treats with contempt all of these fundamental

and indispensable constitutional principles.

The Artificial Foruula of the Voting Rights Act

The advocates of the Voting Rights Act were pragatic politicians.

As such, they knew that they could not induce Congress to approve its drastic

provisions unless the legislation embodying them plainly exempted from its

coverage virtually all sections of the nation outside the areas of the South

targeted by them.

Hence, they cleverly contrived an artificial legal formula to trigger

the Voting Rights Act into automatic operation without a judicial trial in

the areas of the South targeted by them, and to exclude from its coverage

virtually all areas of the nation-outside the targeted areas.
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They were able to do this by differences in voting patterns in tae

South and other sections. At the time of the passage of the Voting Rights Act,

the Democratic Party dominated the South, while the Democratic and Republican

parties had substantially equal strength in virtually all other sections. Hence,

there was low registering and voting in presidential elections in the South

because all federal officers except the President and all state and local-

officers were chosen for all practical purposes in primaries and the ultimate

choice of the presidential candidate was a foregone conclusion; whereas there

was high registering and voting in presidential elections in other sections of

the nation because the choice of their voters for President as well as for

other federal and state and local officers were determined in them.

For this reason, the advocates of the Voting Rights Act devised the

artificial formula embodied in Section 1973b(b) of Title 42 of the United

States Code which automatically applies the major provisions of the Act to

the areas in the South targeted by them and excludes virtually all other

sections of the land from them.

The provisions creating the artificial formula specify that the

Voting.Rights Act automatically applies in any State or in any subdivision of

a State (1) which the Attorney General deter employed a literacy test as

a qualification for voting on November 1, 1964, and with respect to which

(2) the Director of the Census determines that less than 50 percent of the

persons of voting age residing in it were registered on November-l, 1964,

or less than 50 percent of such persons voted in the presidential election

of 1964.
These determinations are.made by the Attorney General and the Director

of the Censuswithout a hearing, and are.not subject to review in any court

of justice. Moreover, they totally ignore the race of the persons of voting

age who were registered on November 1, 1964, and the race of the persons of

voting age who voted in the presidential election of 196. As a consequence,

the formula applies to any State or subdivision of any State embraced within

the'determiuations if less than 50 percent of the persons of voting age of

all races resid4ng in it were registered on November 1. 196, or voted in

the presidential election of November. 1964, even though all its black
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residents of voting age were registered at the speciZied time and all of them

voted in the specified presidential election.

Nevertheless, the formula creates, in substance, a conclusive

presumption that States or subdivisions of States embraced within the deter-

minations denied or abridged the right of black citizens to vote on account

of race or color in violation of the Fifteenth Amendment; and on that basis

alone punishes such States and subdivision of States and their officers and

citiens by the deprivation or suspension of the constitutional powers and

rights previously enumerated in the manner hereafter stated.

Unconstitutionality of Formula

The formula created by the Voting Rights Act is unconstitutional

as well as artificial. It violates the due process clause of the Fifth Amend-

ment in two ways. First, the Act creates a conclusive presumption; and second,

the factual determinations of the Attorney Genenal and the Director of the

Census have no rational connection with the ultimate fact presumed, i.e.,

that the States or subdivisions of States embraced within the determinations

denied the rights of black citizens to vote on account of race or color in

violation of the Fifteenth Amendment.

Constitutional Infirmities of- the Voting Rights Act

As originally enacted in 1965, the Voting Rights Act condemns the

areas in the South targeted by it, namely, the entire States of Alabama, Georgia,

Louisiana, Mississippi, South Carolina, and Virginia, and 4Q of North Carolina's

100 counties. At the same time the Act repudiates the doctrine of the constitu-

tional equality of the States by exempting from its crucial provisions the 21

other States employing literacy tests as qualifications for voting in their

entirety with the exception of the State of Alaska and about five counties in

three other States. Alaska and these five counties were impaled by the formula,

notwithstanding few blacks, if any, resided in them, and they had never violated

the Fifteenth Amendment as to any of them.

When it subsequently amended the Act by extending its coverage on the

basis of registration and voting in the presidential election of 1968, Congress

continued in force the Act's original condemnation and punishment of the six

Southern States aid the 40 North Carolina counties. This amendment may have
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ensnared a few isolated counties in Northern or Western States, which, like

Alaska and the five counties previously condemned, haZ few black residents,

if any, and had never violated the Fifteenth Amendment as to any of them.

For reasons already detailed, the Voting Rights Act treats with

contempt the constitutional prohibition of congressional bills of attainder,

the due process clause of the Fifth Amendment, and the doctrine of the consti-

tutiocal equality of the States. In addition, the Act is repugnant to the

other fundamental and indispensable constitutional principles which have been

previously enumerated.

The provisions of the Act, now codified as Section 193b(a) is

based on the unconstitutional assumption that the Fifteenth Amendment takes

precedence over the four provisions of the Constitution plainly vesting in

the States the power to employ literacy tests as qualifications for voting,

and empowers Congress, a creature of the Constitution, to nullify or suspend

these four provisions by an irrefutable bill of attainder. On the basis of

this unconstitutional assumption, the Voting Rights Act punishes any State

or subdivision nondemed by its forumula by the deprivation or suspension of

its constitutional power to employ literacy tests as qualifications for voting,

and decrees that such deprivation or suspension remains in effect until a

specific federal court, t..e., the District Court of the District of Columbia,

"in an action for a declaratory Judjpent brought by such State or subdivision

against the United States has determined that" no literacy test "has been

used during the ten years preceding the filing of the action for the purpose

or with the effect of denying or abridging the right to vote on account of

race or color."

The Supreme Court ruled in Gastnn County v. United States 395 U...

285, 23 L.Ed.2d 309, that a state or subdivision condemned by the formula of

the Voting Rights Act has the burden of proving in an action for a declaratory

Judgment under Section 19730(a) that it has not violated that section during

the prescribed period. The same decision makes it virtually impossible for

a condemned Southern State or subdivision to carry this burden of proof

successfully by cqtmcluding that such State or subdivision produced the illiteracy

of its black citizens by prior discrimination against them in'education.

The provision of the Voting Rights Act now codified as Section 1973c
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suspends the poief of any State or political subdivision condemned by the

formula to exercise its power under the Constitution of the United States or

its own Constitution to make any change in its voting laws in effect on

November 1, 1968 without securing in advance either (1) a ruling of the United

States District Court of the District of Columbia in an action brought by it

against the United States for a declaratory judgment, or (2) a ruling of the

Attorney General, that the change "will not have the effect of denying or

abridging the.right to vote on account of race or color." This provision

of the Voting Rights Act robs a condemned State or subdivision of the power

to legislate in an area vital to its practical operation without the prior

approval of the United States District Court of the District of Columbia or

that of the Attorney General.

Even apart from the constitutional evil it does, the Voting Rights

Act is grossly unfair to many of the areas of the South it condemns. While

the officers in some of these areas discriminated against blacks in voting,

the officers in many others administered literacy tests with impartiality

as required by the Fifteenth Amendment. The Voting Rights Act condemns the

recalcitrant and law-abiding States and officers In like manner, and inflicts

identical punishment upon them and the areas for which they act.

The Voting Rights Act, I submit, is subject to a constitutional

informity additional to those already discussed.

The Act denies each condemned State or subdivision access to any

court to contest the constitutionality of its original condemnation and

punishment. It vests exclusive Jurisdiction of subsequent actions for

declaratory decrees under Sections 1973b(a) and 1973c of Title 42 of the

United States Code in the United States District Court for the District of

Columbia, a court sitting in Washington, D. C., 200 miles from the capital

of the nearest condemned Southern State and 1000 miles or more from some of

the others. (42 U.S.C. 1973b(b)) As a consequence, a State or subdivision

condemned by the Act has the herculean, if not the impossible task and expense,

of presenting its case to this court by securing the appearance of witnesses

essential to its exoneration at hearings conducted hundreds of miles from

their places.of abode. The task is aggravated by the provision of 42 U.S.C.

Sec. 1973(l)(d) which denies the condemned State or subdivision subpoenas to
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compel the attendance of any witnesses residing more than 100 miles from

Washington without the consent of the court.

I submit that the venue and rules established by the Voting

Rights Act in actions for declaratory judgments under Sections 1973b(a) and

1973c deny the condemned State or subdivision a fair trial, and for that

reason offend the due process clause of the Fifth Amendment, which mandates

that all trials in federal district courts must be fair.

They undoubtedly disgrace the Congress of a nation whose Declaration

of Independence assigned as one of the reasons for the severance of its

political bonds to England that King George transported Americans "beyond

seas" to try to them "for pretended offences."

The Voting Rights Act and the Supreme Court

Chief Justice Harlan F. Stone declared that "where the courts deal,

as ours do, with great public questions, the only protection against unwise

decisions, and even judicial usurpation, is careful scrutiny of their action,

and fearless comment upon it."

Despite its manifold arbitrary provisions and constitutional infirmities,

the Supreme Court ruled in South C.;rolina v. Katzenbach, 383 U.S. 301, 15 L.Ed.2d

769, that the Voting Rights Act constitutes appropriate legislation to enforce

the Fifteenth Amendment within the purview of its second section.

I have carefully scrutinized that ruling on many occasions, and will

make some fearless and truthful comments upon it. The decision in South

Carolina v. Katzenoach is as bizarre as the Voting Rights Act itself.

In the opinion underlying the decision, the Supreme Court rejects

all the constitutional complaints against the Voting Rights Act by assertions

which are neither constitutionally permissible nor intellectually satisfying.

The assertions are quite intriguing.

The Supreme Court conceded, in essence, that the Voting Rights Act

is a bill of attainder and violates the due process clause. It asserts, however,

that this fact is wholly immaterial. The immateriality, the Supreme Court says,

arises out of the circumstance that States of the -Union are not persons in the

context of the prohibition of congressional bills of attainder under Article I,

Section IX, Clause 3 of the Constitution, or the due process clause of the Fifth

Amendment. (383 U.. 301, 323 -32.4, 15 L.Fd.2d 769, 784)
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Diligent research reveals no authoritative precedent supporting this

assertion. To be sure, there are some cases in which courts have made careless

statements that states are not persons. These are cases in which the courts

were construing laws imposing liabilities and conferring legas4 rights on in-

dividuals and organizations under the designation of "persons" sad they were

merely adjudging in them that the laws did not apply to States.

The Supreme Court's assertion of the inapplicability of the constitu-

tion&l prohibition of congressional bills of attainder and the due process

clause to the Voting Rights Act is something which Alice In Wonderland would have

described as an impossible and unbelievable thing. This is so because if it

were sound law Instead of a judicil aberration, it would mean that Congress,

a creature of the Constitution, has the arbitrary and autocratic power under

the Constitution to destroy the federal system of government ordained by the

Constitution by nullifying or suspending governmental powers conferred upon,

or reserved to, the States as indestructible members of an indestructible

union by the Constitution without notice, hearing, or proof by passing irrefutable

bills of attainder alleging that the States had been guilty of wrong-doing in

exercising their governmental powers. Every syllable in the Constitution refutes

this fantasy.

The assertion is incompatible with sound Supreme Court decision

defining and explaining what States are in a constitutional sense, and the

plain language in which the constitutional prohibition of congressional bills

of attainder and the due process clause are expressed.

Since it handed down its decision in Chisholm v. Georgia. 2 Dell. 419,

I L.Ed. 440, in 1792, the Supreme Court has consisently and rightly held that

a State is an artificial or corporate person which has the capacity to sue to

vindicate its constitutional powers or protect its proprietary interests.

Other Supreme Court decisions consistently and rightly hold that

a State is far more than a mere geographical spot on the nation's map. They

adjudge that a State is a political community of free citizens;. that it is

composed of the people residing within its borders; that in the nature of

things it necessarily acts through legislative, executive, and judicial

officers, who are natural persons; and that it acts through such officers to

exercise the governmental powers which it and its citizens, who are natural

persons, possess in their sovereign, corporate, and collective capacities.
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Article I, Section IX, Clause 3 of the Constitution declares in

plain words that "no bill of attainder * * * shall be passed", and the Fifth

.Amendment d'crees in plain words that "no person * * * shall be deprived of

life, liberty, or property without due process of law."

These provisions are absolute, ani subject to no exceptions. Since

they have no power to amend or distort them while professing to construe them,

Supreme Court Justices cannot adjudge that they do not extend their protections

to States, or subdivisions of States, or their officers or citizens without

converting their oaths to support the Constitution in Chief Justice Marshall's

unhappy phrase into worse than solemn mockeries. And that is exactly what they

did in South Carolina v. Katzenbach.

The Supreme Court declares in South Carolina v. Katzenbach that a

State has no standing as a parent of its citizens to invoke the constitutional

prohibition of congressional bills of attainder or the due process clause.

What relevancy this declaration had I cannot imagine. South Carolina was not

suing as the parent of its citizens. It was suing in its own right to protect

its own constitutional powers against congressional nullification or suspension,

and to protect its own right to exercise those powers in the only way it could,

i.e., through its officers.

To circumvent the-invalidation of the Voting Rights Act by the

doctrine of the constitutional equality of the States,the supreme Court assigns

to this doctrine in South Carolina v. Katzenbach a new meaning, which is alien

to the objective of the doctrine and makes it virtually impotent as a protection

to States. In so doing, the Supreme Court declares that the doctrine protects

a State only at the precise moment of its admission to statehood, and that

thereafter Congress can reduce it to the status of a second class State with

constitutional powers inferior to those of other States by passing a bill of

attainder. (383 U.S. 301, 328-329, 15 L.Ed.2d 769, 787)

The assertions which the Supreme Court makes to avoid invalidating the

Voting Rights Act under the due process clause of the Fifth Amendment are also

intriguing, but constitutionally impermissible and intellectually unsatisfying.

They are, in substance, that the due process clause permits Con6ress to create

conclusive and irrational presumptions in all its enactments except those re-
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lating directly to criminal prosecutions (383 U.s. 301, 328-329, 330-331, 15 L.

F£.2d 769, 788), and that the constitutional objections to the jurisdiction

the Act vests in the United States District Court for the District of Columbia

is without substance because Article III, Section 1 of the Constitution empowers

Congress to establish inferior federal courts and to define or limit their

jurisdiction (383 U.S. 301, 331, 15 L.Ed.2d 769, 788-789). This constitutional

provisionon does confer upon Congress power to create inferior federal courts and

to define or limi their jur.idiction, but it does not authorize Congress

to limit the jurisdiction of such courts or to prescribe precedures or rules

of evidence which limit their exercise of such jurisdiction in ways which deny

-ltlTi-an a fair trial as guaranteed by the due process clause.

As interpreted and applied in aston County v. United States,

the Voting Rights Act condemns a State of wrongdoing by a conclusive, irrational

and unconstitutional presumption, and on that basis robs the State of its

constitutional powers, and simultaneously establishes a rule of evidence

which precludes it from afterwards resuming its constitutional powers unless

it rebuts the conclusive, irrational, and unconstitutional presumption.

Summation

The Voting Rights Act and South Carolina v. Katzenbach treat with

contempt the undeniable truth that apart from the faithful observation of the

Constitution by Congress, the President, and the Supreme Court, America has

no protection against anarchy, and Americans have no protection against tyranny.

What has been said proves that the Voting Rights Act commits these

linguistic mayhem. on the Constitution:

I. It robs the States its irrational formula condemns of constitutional

powers it permits their sister States to retain and exercise.

2. It robs the States its irrational formda condemns, and their

citizens of essential protections which the Constitution makes inviolate when

they are invoked by others, including those who commit treason against the

United States, and those who seek to destroy the United States by violence

or other unlawful means.

3. It robs the States condemned by its irrational formula of

sovereignity essential to their proper functioning under the Constitution.
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What has been said also reveals that the decision in South Carolina

v. Katzenbach is repugnant to multitudes of sound Supreme Court decisions.

Notable among them are the cases I have cited and the additional -unanswerable

ruling in Ashton v. Cameron County Water Improvement District, 298 U.S. 513,

531, 80 L.Ed. 1309, 1314.

The Voting Rights Act was not necessary to punish violators of the

Fifteenth Amendment, or to secure to any qualified black the right to vote in

any area of the nation. Other federal laws conforming to the'Constitution

were adequate to accomplish these beneficent purposes.

As the Supreme Court has rightly adjudged, a literacy test meeting

constitutional limitations affords a State constitutional means for securing an

informed electorate. (Lassiter v. Northampton County Board of Elections,

360 U.S. 45, 3 L.Ed.2d 1072)

Americans who cherish the belief that illiterate persons ought to

be allowed to vote have a constitutional and intellectually honest way to seek

the consummation of their belief. They may advocate a constitutional amendment

to outlaw literacy cests.

Instead of-doing this, advocates of the Voting Rights Act sought to

nullify the use of literacy tests in the States targeted by them by suspending

powers plainly secured to those States by the Constitution, and by converting

them from indestructible members of an indestructible Union and their officers

and citizens from free persons to constitutional and legal pariahs.

I do not condemn advocates of the Voting Rights Act who ar Justifiably

ignorant of the Constitution. But I can find nothing to say in extenuation of

the action of supporters of the Act who are either contemptuous of its impact

upon constitutional principles and protections, or are too lazy to ascertain

what its impact on such principles and protections is.

I cannot accept as & Justification for the Act the claim of its

advocates that it has secured the power to vote to untold thousands of blacks

in the Southern States impaneled by its irrational formula. Constitutional

evil cannot be condoned because those responsible for it are actuated by

motives they deem righteous.

The Act has undoubtedly secured the power to vote to many illiterate

blacks. The claim of its advocates that it has also secured the power to vote
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to all the literate blacks registered in the condemned States after its enact-

ment is certainly overbroad and insupportable. Most of them would have been

registered in the absence of the'Act because discrimination against literate

blacks in. voting has been virtually abandoned in Georgia. North Carolina, South

Carolina, and Virginia, and has substantially decreased in Alabama, Louisiana,

and Mississippi.

When one seeks an explanation for the enactment of the Voting Rights

Act and the adjudication that it is a constitutionally appropriate means for

the enforcement of the Fifteenth Amendment, he is compelled by intellectual-

integrity to reach this sad conclusion: Congress enacted the Voting Rights Act

and the Supreme Court approved its action because they were determined to

arrogate to themselves the arbitrary and autocratic power to secure to blacks

residing in the States condemned by the irrational formula the power to vote

irrespective of their ability to read or write, all the provisions and principles

of the Constitution to the contrary notwithstanding.

The Voting Rights Act evokes the recollection of a relevant comment

Pope Julius III made to a Portugese Monk centuries ago. The Pope said: "Learn,

my soL, with how little wisdom the world is governed."

Congress will allow the Act to expire unless a majority of its members

wish to demonstrate that their oaths to support the Constitution are worse than

solem mockeries.
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REMARKS OF RANDALL T. BELL

National Conference of State Legislatures

Annual Conference

Atlanta, Georgia

July 30, 1981

Concurrent Session

"The Voting Rights Act and Reapportionment:
Should Section 5 Be Extended?"

MR. BELL: Laughlin's argument reminds me of a definition of

politics that I once heard. Someone said that politics is

the art of looking for trouble, finding it everywhere,

diagnosing it incorrectly and coming up with the wrong

remedy.

Section 5 clearly should not be extended. I think

there are three major reasons why that is so. First, it

does not really promote minority participation in the

political process. Secondly, it offends two very basic

principles of our political tradition: federalism and

popular self-government. Finally, it is being used for a

purpose never intended by Congress in 1965, that is, to

restructure state and local governments on the theory of

"proportional representation." Let me address each of those

points for a moment.

As Laughlin stated, Section 5 has been called the

single most effective piece of civil rights legislation in

our history. Let me make it clear that we are not debating
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the right to vote. We are not defending the exclusion of

anyone from that privilege or the privilege to run as a

candidate or be a full participant in the political

processes in this county. That is what American Democracy

is about. That is not the argument. The question is

whether Section 5 should be extended. The simple fact is

that Section 5 has had nothing to do with securing the

participation of minorities in electoral politics. It is

true that there has been a radical change in the

participation of minorities in the political process in the

South. No one denies that. However, if you look at the

facts and figures you see it has nothing to do with Section

5 preclearance. The belief that Section 5 has been a

uniquely effective means of securing minority voting rights

is simply part of the unexamined mythology of contemporary

politics.

It is generally agreed by people knowledgeable in

political science that the most reliable index of political

participation is voter registration. There is no question

that before the Voting Rights Act was passed the level of

black voter registration in the covered jurisdictions was

half, and in many times, less than half of that in the rest

of the country. In the South in 1964 it ranged from a low

of around 7% in Mississippi -- that is 7% of the voting age

black population -- to somewhere around 40% in some of the

border states. This was compared to 65 to 75%

registration in the rest of the country. In the years

immediately after Section 5 was passed, black voter

registration shot up dramatically in the South and it is not
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only comparable to the rest of-the country now, but ahead of

most other sections of the country today. Therefore,

Section 5 protects voting rights, right? Wrong. Let's look

at the record in a little bit more detail.

Let's take Mississippi, which was always the

classic bad boy when it came to voting rights. Between 1965

and 1968, the first three years after the Voting Rights Act

was passed, black voter registration went from that low of

7% to a high of 71% in Mississippi. What was happening

under Section 5 during that same time period? Mississippi

made no submissions under Section 5. Not a single Section 5

objection was entered by the Justice Department. In South

Carolina, my own state, there were over 354 submissions

made. We were the only state that obeyed the Voting Rights

Act from the beginning. We have always submitted our voting

changes. We sent in 354 changes between 1965 and 1971. Out

of those 354 submissions, there were zero objections. -The

Justice Department found none of these changes

discriminatory. Our black voter registration went from 37%

of the eligible population to 60% in that time period,

almost doubled.

Now Mr. McDonald will no doubt say, "That argues my

case for me. That shows how successful preclearance is,

because people wised up. All of those bad old southern

racist voting registrars down there knew that they could not

get away with it. If you have zero objections, that means

that the Act is working and we should continue with it."

Let's look again. Take North Carolina and let's

get a control group into the experiment. North Carolina, as

Cleata has already told you, has some counties that are

covered and some that weren't covered and never have been



155

covered by Section 5. In the Section 5 covered

jurisdictions in 1974, ten years after the Act, 51% of the

eligible blacks were registered. How about the uncovered

jurisdictions? Without the benefit of Section 5 they were

way back in the past weren't they? Fortunately for black

voters, but unfortunately for the myth of Section 5

effectiveness the voter registration among blacks in

noncovered counties was higher than in the covered counties

-- 59%, almost ten percentage points higher.

Let's take Texas. Every lawyer who knows anything

about the history of voting discrimination knows all of

the cases that came out of Texas: the all-white primary;

the Jaybird Party; all of those taxes to keep blacks away

from the polls, and so forth. Texas' record is very

comparable to the rest of the old South in terms of

depriving blacks of the right to vote. But Texas was not

covered by Section 5 during the first ten years of the Act.

From 1964 to 1975, black voting registration in Texas rose

dramatically as it did in the rest of the South. It was 35%

at the beginning of that period, which was about the average

for the states of the Old Confederacy. In 1975 before they

became under Section 5, it was up to 62%. The same dramatic

increase in the black voting participation which took place

throughout the South also took place in Texas which was not

even covered by Section 5.

The experience in North Carolina and Texas strongly

suggests that Section 5 has nothing to do with the fact that-

blacks are being brought into the main stream of politics in

the South and in the rest of the country. That is a

phenomenon attributable to a whole range of complex social

93-706 0 - 83 - 11
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and political, changes in our country. It has nothing to do

with Section 5. The oft-repeated notion that without

Section 5 we can't make any progress or would not have made

any progress is just a myth.

The second objection to extending Section 5 is that

it is inconsistent with fundamental principles in our

constitutional system. I mentioned two: federalism and

popular sovereignty. Section 5 says that the states and

local cities, governments -- county governments, parish

governments and so forth -- can't pass their own laws and

put them into effect. The operation of those laws is

suspended unless they are approved in Washington. Most of

us have probably forgotten it, but we' Americans had a

previous experience with the suspension of local laws by the

central government.

During the colonial period, the British crown

claimed the power as part of the royal prerogative to

suspend the operation of laws passed by colonial

legislatures and local governments. Suspension of the laws

was one of the main grievances of the Founding Fathers. I

was reading the Declaration of Independence this week. It

is good exercise to reread that document at times. One of

the things they said about old King George when they put in

the bill of particulars was this: "He has forbidden his

governors to pass laws of immediate and impressing

importance unless suspended in their operation 'til his

consent shall be obtained." This is exactly what Section 5

does.

The same issue was debated in 1787 at the -

Constitutional Convention in Philadelphia. Pinckney of
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South Carolina, supported by James Madison of Virginia,

actually proposed that the national government have the

power to suspend or negativee" state laws. The proposal was

resoundingly defeated. John Lansing, of New York said:

"Will a gentleman from Georgia be a judge of the expediency

of the law to operate in New Hampshire." The same principle

is now embodied in Section 5, something that was explicitly

rejected as part fo our constitutional system by those wise

men in 1787.

Why is suspension of locally enacted laws bad?

Because it undercuts another basic notion which is even more

important. That is the notion that we govern ourselves. It

ig no accident that President Carter used to call his

campaign appearances "town meetings." He was appealing to

something very deep in our democratic political tradition --

the principle of local self-government. Section 5 ignores

that principle. Section 5 preclearance destroys local

control of the means of self-government, the right of each

community to determine its own course with respect to its

election laws, its form of government, and all the other

rights the Constitution has allocated to the people.

This is not just an abstract argument of

Constitutional theory. Mr. McDonald was talking about

Sumter County, Georgia. I want to talk about another Sumter

County -- Sumter County, South Carolina in my home state.

The county is 42% black. Race relations have been pretty

good in that county over the past twenty years. Blacks have

been elected at-large in that county to county-wide

political offices. They hold judgeships. White voters have
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proved over again that they will support black candidates.

When Sumter County decided to go to what is called "Home

Rule" -- that is to go from an appointive system of county

government to having the people elect their own county

government -- it decided to have a seven-member council

elected by the county at-large. That is a pattern that they

have used for other -governmental bodies and under which

blacks have been elected in that county. The voters

approved that decision in a referendum. The people of

Sumter County, exercising this American right dt popular

sovereignty said, "This is the way that we want to structure

our county government. They had to submit it to Washington

under Section 5, because it was a change. The Justice

Department objected. They said, "You can't do that. You

are diluting the vote down there." No one in Washington

ever explained how giving the people the right to vote for

their county council took away the vote -- diluted it. But

the fact is that as a result of the Section 5 objection the

matter went to the federal court. Because of the lawsuit,

they have had no election for county council in Sumter

County for over six years. That is the way that Section 5

has "protected" the right of those people to vote.

Section 5 also offers no incentive for improvement.

You can have a clean record. You can have done away with

the literacy test and the citizenship test and having people

swear that you have good character and all of these classic

discriminatory devices. You can have abolished them a long

time ago. You can demonstrate that everybody has fair

access to the political process. Yet you can't get out from

under Section 5 preclearance. To extend Section 5 takes
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away any -incentive for covered jurisdictions to have a clean

record. That does not protect anyone's voting rights.

Finally, I said that Section 5 is being used to

impose a particular theory of representation on state and

local governments. It is a theory favored by the Voting

Section of the Justice Department even though it has been

rejected by the United States Supreme Court. This again is

not an abstraction.

There is a debate about what it means to have fair

representation in this country. I am not going to take

sides on that debate this afternoon. I think there are

points on both sides. I think it is healthy that we are

constantly reexamining what it means for everybody to have

full and fair access to our political system. But one thing

is very clear to anyone who looks at the record. The basic

intention *of Congress, the basic understanding, the basic

arguments that were made in favor of Section 5 when it was

first passed came down to one idea -- Section 5 was

satisfied as long as voting procedures and voting

qualifications presented no barrier to the citizen's right

to cast his ballot, to register to vote, to be a candidate

himself if he wanted to and to participate in the methods by

which candidates are nominated. If you satisfied those

criteria that you had passed the test of Section 5.

That is not the way that Section 5 has been

applied. In by far the largest number of objections that

are interposed by the Justice Department nowadays, it is

conceded that none of those things are present and there is

no racial discriminatory purpose in the change. But local
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laws are objected to because in the Justice Department's

view they do not fit with its own theory of voting rights.

The Justice Department's theory is that Section 5

is not satisfied unless, to the maximal extent practical,

the new election change guarantees the minority community

the opportunity to achieve legislative representation

roughly proportional to its percentage of the population.

Mr. McDonald's argument is a classic example of this theory.

He gave us all the percentages to show a disparity between

the black population and black office holders.

We can have an interesting debate about the merits

of proportional representation the next time we have this-

program. Personally, I believe the theory is nothing more

than the old "separate-but-equal" doctrine applied to

politics. Be that as it may, the Supreme Court has said

that the Constitution does not embody that theory and that

it should not be imposed by the federal government. But it

is the policy of the Department of Justice to require

proportional representation. The bureaucrats don't agree

with the Court, so they ignore its opinions in administering

Section 5. I will give an example of that.

Charleston County, South Carolina, has an at-large

system of electing its nine-member county council. They

have consistently, in a county that has a 25% black voting

age population, elected two black members to that council

voting at-large. White voters are willing to support black

candidates. Black voters provide the margin of victory for

all nine seats on that council. 7

The Justice Department objected to the way people

in Charleston elect their county government because it was
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possible, by drawing some real funny lines to create three

-election districts in which there would be a black majority.

The argument was made that the blacks who were on County

Council were not the "right kind" of blacks and somehow the

vote of blacks was being "diluted" because they could not

vote for the "right kind" of blacks unless they were

guaranteed black majority districts. Is it really the

business of the Department of Justice to come into a place

like Charleston County and impose a system of government

that most of the local people don't want? How does that

protect voting rights? Yet Section 5 is consistently being

employed by the Justice Department to do just that. What a

far cry from the original intention of Congress. It is this

systematic abuse of power that leads me to say Section 5

should not be extended. We can protect the voting rights of

all of our people in other ways without Section 5.

REBUTTAL

MR. BELL: I wish Laughlin had not mentioned Columbia,

South Carolina. Columbia simply -does not support his

argument. Let me tell you a few things about Columbia. I

live there and I follow with great interest what he has been

talking about. I don't know which newspaper his quote came

from but I have an idea. Those same white "racial bloc

voters" he is talking about (the ones he claims defeated the

referendum) have voted heavily in favor of black candidates

for Richland County Council over the past six to eight

years. I will name some names. Dr. A. T. Butler, who is a

very distinguished black educator at one of the black
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colleges, presently an incumbent, has lead the ticket in the

Democratic Primary with substantial white support. If you

will look in the white wards, you will see he is pulling the

votes. John Harper, a well-known Civil Rights activist (he

has been called stronger terms than that at times) has been

elected by -these same white people. Julius Murray, now a

member of our State Legislature from Richland County, also

has served on the Richland County Council, with the support

of the white voters.

If you will look at the City Wards and see the

voting patterns, this white racial bloc vote simple is not

there.

Now the unfortunate thing is that we have had two

referendums on the issue of single member districts in

Columbia. Laughlin didn't tell you that it was primarily

the opposition of black voters that led to the rejection of

a single member district plan in the first referendum.

Unfortunately, it is the kind of arguments that Laughlin

makes that turn these matters into racial issues. At-large

voting, especially in municipal elections, was considered a

"good government" reform for many years. It first came in

the late nineteenth century and the early part of this

century is part of the Progressive movement. That's the

same movement that favored popular elections of United

States Senators, the franchise for women, and so forth. It

was an attempt, mostly in the larger northeastern cities, to

break up the old ward system of politics which had led to

corruption there. At-large voting has become a racial issue

because people have tried to make it a racial issue in the

South in modern times. I think it does no good to go back
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and resurrect the ghost of Pitchfork Ben Tillman in dealing

with these problems.

There is another point that is made over and over

again: that blacks can't form voting coalitions with whites

and, therefore, we need the Federal Government to come in

and create black wards. That simply is not the case.

Again, let me use Charleston County as an example. That

argument was made down there despite the fact that two

blacks out of a nine member council were being consistently

elected with strong white support. Those kinds of arguments

simply overlook the facts or try to see something that is

not there.

Laughlin mentioned this business of lower black

voter registration. There is no question that that's true.

Unfortunately, it is true nationwide. If you look at the

statistics -- they are available, the U.S. Bureau of Census

compiles them every two years after general elections -- you

will see consistently that anywhere in the country, not in

just Section 5 jurisdictions, black registration runs about

10% below white registration in terms of those eligible to

vote. It is interesting, if you look further at those

figures, to see some of the patterns though. The lQwest

percentage of black voter registration is among the youngest

aged people, the people who have never been subject to the

tests and devices of the old discriminatory systems.

Ironically, although understandably, the highest percentage

registration tends to be in the age bracket of 45 to 65

years old among black people. Those are people who have had

the raw experience of having the right to vote denied to
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them in the past. They know how valuable the vote is. They

get out and register in high percentages. The younger

blacks do not. That is also a pattern among younger whites

as well. If we are going to look at low voter registration,

let's be candid about it. It is a nationwide problem that

will not be solved by Section 5. Black voter registration

in the northeastern states, for instance, shows the same

pattern of it's lagging behind white voter registration. In

the period from 1964 to 1976 the percentage of eligible

blacks who actually registered and voted dropped form 68% in

the northeastern quadrant to 54%. That is part of the

general pattern of voter apathy. Since the early 1960's in

this country there has been approximately a 20% decline in

participation and it is still declining today,

unfortunately.

Mr. McDonald spoke about Edgefield and Horry

Counties. He said that these are examples of the fact that

South Carolina has not obeyed the Voting Rights Act. Let me

correct any misimpression that I may have given. When I

said that we obeyed the act I meant we were the only state-

for the first five years of the Act who submitted our voting

changes. The other covered jurisdictions did not. I did

not mean to imply that every change had been submitted.

There were a few that slipped through the cracks. But let

- me tell you what happened in Edgefield and Horry Counties

both since he mentioned them. Until we got "Home Rule" in

South Carolina, the State Attorney General submitted all

Section 5 submissions including the ones pertaining to local

governments. For some reason (and it appears to just have



165

been an administrative oversight) there were times when

submissions regarding local election changes were not

submitted. I have looked through -those records and have

determined that in terms of changes to elected county

governments that happened five times over a period of ten

years. In every case the State Attorney General should have

made the submissions and did not. Probably because he did

not catch the bill after it had passed. It was a local

bill. But in any case, the fact that those submissions were

not made could not fairly be used to imply that there was

defiance or "massive resistance" or that these counties were

trying to evade Section 5. It was not their responsibility.

The county attorneys were not mak-ing the submissions at that

time.

Another reason the extension of Section 5 is bad is

that extension will perpetuate the power of a bureaucracy in

Washington which is unaccountable to the courts. The courts

have held that there can be no judicial review of any

objection made under Section 5. The Voting Section is

unaccountable to any electorate. It is really unaccountable

to the law as demonstrated by the fact that it continues to

push proportional representation on local governments

despite contrary decisions by the courts. Again, I am not

here to argue whether proportional representation is or is

not good in this county or that city. That is a decision to

be made by the people there. It may be good some places,

but let's let the people there decide.

Let's not raise these bugbears that it is always a

racial issue in our elections or that there is going to be a
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racial bloc vote. That just is not true. Where there are

instances of discrimination, of racially purposeful devices

to deny access, then let's do what we traditionally do,

which is to go to court over that. There are other

provisions of the Voting Rights Act to allow federal

examiners to come in and register voters. Those have been

used in the past very effectively. No one is talking about

repealing those, because they aren't in Section 5. We have

the tools to deal with racial discrimination when it occurs.

But let's not take this other approach which deprives us of

the chance to make our own choices about the way our

governments are run and which turns these issues into racial

issues when they shouldn't be. For heaven's sake, we have

had enough of racial election registers and the race issue

in politics. We haven't completely outgrown it, I'm candid

and I will be first to admit that, but we have grown up a

lot. Anyone who says that we have not is not being candid.

Let's foster the progress in the direction we have-

followed- in the past.- Progress has come when we recognize

that we are all Americans and that the issues that divide us

should not .be issues of race. As long as we make every

question something with racial overtones -- and the tendency

of Section 5 has been to do just that -- we will continue to

perpetuate that kind of attitude and that kind of thinking.

Why put an incentive on racial bloc voting by

herding minorities into "safe" districts and then giving

them nothing except the bloc vote? That is poor solace.

That is second-class citizenship of the worst sort. People

who promote that can't be serious about equal participation

in the political processes. Section 5 fosters that kind of
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thinking rather than discourages it. It promotes

wseparate-but-equal" political representation.

AUDIENCE QUESTIONS

0. Is South Carolina worse than Georgia?

MR. BELL: I just want the gentleman to know that Georgia

has the dubious distinction of leading all Section 5

jurisdictions in the number of times that the Justice

Department has objected to its changes, 226. No one even

comes close --- the nearest competitor is Louisiana followed

by Texas, but you lead the pack. South Carolina didn't have

a single objection under Seciton 5 for the first seven years

of the Act and has never had an objection to either a voting

procedure or voting method. They have been mostly to such

things as annexation and reapportionment plans.

Q. Mr. Bell, during your presentation, I did not-know

at times whether you were for or against the extension of

the Voting Rights Act, particularly to and you eluded to on

occasions, elimination of Section 5 because you were making

a very good case for the continuance. But not only for the

continuance, and my question is, you admitted by saying

during your presentation that there are problems all over

the United States, such as people participating in the

voting process and the fact that you eluded to young people

who don't vote very well and I know that is true everywhere,

but I think my bottom line question is would you not agree

that because you made such a good case in behalf of the
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extension thereof and the facl that it needs to apply to all

of the states that it ought to be law without having to be

extended ten years from now. You just gave me some good

argument on behalf of that rather than convincing me that it

ought not to be.

MR. BELL: The answer to the question Is "no." I don't

thing it should be made permanent. No, I do not think it

should be extended. The reason is because these problems,

such as low voter participation, that you have alluded to,

really are not going to be remedied by Section 5. Just as

extension of Section 5 is not going to make young white

people more interested in the political process it will not

increase interest among young black people. Section 5

simply is irrelevant to those kinds of problems. Learned

Hand once said, and I think this is the key, "Liberty lies

in the hearts of men and women. When it dies there, no

constitution, no law and no court can save it." We are not

going to solve those kinds of problems by Section 5. I

think that anyone who argues that Section 5 is he answer,

simply doesn't want to look very closely at the record and

see that it is plain that Section 5 enforcement has had

nothing to do with the bringing of blacks and language

minorities into the political process. I think that we all

agree that minority participaton is good and long overdue,

but these other problems simply don't warrant extension of

Section 5. No, I don't think It addresses this problem, so

I don't think that is an argument for extending it.
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Q. Does South Carolina have multi-member districts in

South Carolina and single-member in the House?

MR. BELL: Our Senate has both multi-member and

single-member districts. The House has straight

single-member districts.

Q. (question inaudible) (has to do with whether South

Carolina's Senate Plan discriminates againsts blacks).

MR. BELL: That question has been litigated repeatedly in

the Federal Courts. Each time the Federal Courts have said

that our Senate plan was not designed with a racial

discriminatory purpose and it doesn't have a race

discriminatory effect. That doesn't mean that everybody

agrees that-it is the best way to apportion our Senate, but

it has been given a clean bill of health, not once or twice

but several times by the Federal Courts. The Justice

Department also precleared that plan after the 1970 census.

Later under an order from the Federal District Court in

Washington, D.C. -- who knows what they had to do with it,

but they got into the act -- told the Justice Department to

object to that plan and they did. The U.S. Supreme Court in

a case called Morris v. Gressette said that objection was

illegal and the court had no authority to order the Attorney

General to object. Senate offices have always been separate

seats. When we had to change from our "little federal

system" where each seat represented one county, we simply

maintained the separate offices, but we-have had that since

our independence in 1776. You run for a specific office.
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CLOSING COMMENTS

MR. BELL: I think it is significant that Laughlin continues

to use the phrase "disestablish at-large districts." That

sounds somewhat like disestablishing segregated school

systems. But the equation really doesn't work. Unlike dual

school systems at-large districts in themselves are neither

good no bad. They are something for people to choose as

their form of local government to meet their local

circumstances. All of this brings out very pointedly, what

seems to me to be critical, which is that Section 5 is being

used by the Justice Department to disestablish at-large

districts and put in their place "ghetto" districts. This

is an ill-conceived affirmative action program to create as

many high concentration black districts as is possible in

the jurisdictions covered by Section 5.

It is no secret when you listen to the analysis

being put forth by Mr. McDonald and other proponents of

Section 5 that they have a great hostility to the law as the

Supreme Court has laid it down. People have always been

hostile to what the Supreme Court says we should do. They

were hostile to the Brown decision as well. This hostility

to the Supreme Court is justified by saying that the Court

has created an impossible legal standard to comply with the

standard of proving discriminatory intent. Well, that

standard is the same standard that was to desegregate

schools first in the South and later in the North- and West.

It is the standard by which employment discrimination cases

are being judged. If you think it is an impossible standard

you aren'-t reading the cases that come into the advance
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sheets. Every week people are proving that their rights

have been violated under those standards. I am the first

one to say that if the rights of people are being violated,

and especially if it is on account of their race or color,

the full power of the law should be brought to remedy that.

That is not the issue. The issue is the extension of

Section 5.

Why should Section 5 not be extended? Because it

is based on. a political theory which is completely at odds

with our democractic traditions. It is a theory which

prefers for political solutions to be imposed

administratively from the top rather than representationally

from the bottom. That is not democracy. It is an elitist,

technocratic, managerial approach. Bureaucrats don't like

politics because politics are unpredictable. Politics are

untidy and there is too much give and take. It is not a

neat predictable thing that you put into a computer and get

a nice, punched out systems analysis answer. But

bureaucratic preference is no reason for extending Section

5.

Section 5 is based on a theory which extends

political equality in form while debasing it in substance.

That's all proportional representation is, and it has been

tried before. It was tried in Weimar, Germany. It was

tried in the French Fourth Republic. It has been tried in

modern Lebanon. It does not lead to effective government.

It does not-lead to-broad based political concensus within a

society. The record of history is clear.

Section 5 is based on an elitist aversion and

93-706 0 - 83 - 12
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suspicion of the political marketplace where we can't always

have our ideas and our own ways in their pristine form,

where there is give and take, and where things are sometimes

unsystematic. It is impatient with the discipline of

politics and consensus building. It wants to insulate

minority groups from that. Allow them to elect people of

their own language or color who then sit as isolated voices

in the wilderness rather than working for the consensus that

builds bridges between all of us regardless of our race or

our religious background or our national origin. That is

the American tradition, but it is the tradition which is

opposed by the Section 5 approach. Sections favors the

"us/them" view instead of the "we, the people" view of the

Constitution. It emphasizes racial division and identity.

It put a premium on and creates an incentive to define

political groups in terms of the color of their skin. The

word "victim" was used by Senator Mitchell. It places a

premium on seeing people as victims, instead of seeing them

as citizens, victims who somehow are unable to muster the

goodwill of their fellow citizens to urge their rights and

their points of views.

I have a different view. I do not deny the

unfortunate history of discrimination we have had, not just

against black' minor ities, but against religious minorities,

ethnic minorities, and others in this country. But I know

that our deepest values as a nation have always called us to

be better in the future than we have been in the past. The

trend in our history has been to extend greater equality to

all members of the American family, to be ever more true to

the principles of the Declaration of Independence. What I
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don't like about the arguments for extension of Section 5 is

that they -play on hysteria and division and fear. They are

based on an assumption which I know from my own experience

is not true -- that white Americans are basically unfair,

that white Southerners are waiting for Section 5 to expire

so that they can push everything back, so that they can let

the police doqs loose on the Selma Bridge again. That

simply is not my reading of the heart and mind of the

American people or people in the South. We are growing. We

still have a long way to go, but we are on the right road

heading in the right direction. In the end, Section 5 has

nothing to do with the real problems and there is-no reason

for extending it.
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PREPARED STATEMENT OF EUGENE W. HICKOK, JR., DICKINSON

COLLEGE, CARLISLE, PA
VOTING RIGHTS AND REPRESENTATION

Sometime this winter the Senate will commence deliberations

concerning extending the 1965 Votinq Rights Act. The hearings, which

will be held by the Subcommittee on the Constitution of the Senate

Judiciary Committee, should be the stuff of great theatre. If

debate follows the pattern set in 1970 and 1975, when the original

act was extended, those favoring extension will argue that dis-

crimination still exists and that the Voting Rights Act is the

primary means of safeguarding minority access to the voting booth.

Those opposing extension, predictably, will arque that the act

has accomplished its purpose and that extending it is not only

unnecessary, therefore, but constitutes unfair treatment toward

a huge portion of this country's states and localities. Both

proponents and opponents of extension offer strong arguments and

raise important issues. But if the debate fails to transcend

concerns of racial and class prejudice and states rights, a ter-

rible disservice will have been perpetrated. For debate concerning

the extension of the Voting-Rights Act, especially as the original

legislation has been altered by the House, should focus upon the

most fundamental issue in American government: Representation.

In i965, Attorney General Katzenbach argued that a voting'

rights act was needed to ensure that the Fifteenth Amendment of

the Constitution was upheld. The intent of the Act was "to increase

the number of citizens who can vote." The goal was to ensure that-

blacks, particularly in the South, were not barred from registering

to vote. The Johnson Administration intended to accomplish this

in two ways. First, by suspending all "literacy" tests and similar

devices which had been used by local officials to limit minority

access to the ballot. Second, by sending federal officials into

regions where discrimination was alleged who could ensure the

fair administration of the voter registration system.
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Not only was the intent of the original act clear, but its

impact is well documented. The Voting Rights Act is probably the

single most successful piece of civil rights legislation ever

passed in this country. Since 1965, the percentage of eligible

blacks registered to vote has increased dramatically. Likewise,

the number of blacks elected to the state legislatures and to _

local offices in targeted areas has increased also. And similar

progress has been recorded for those minorities that have come

under the protections embraced in extensions of the act. The

Voting Rights Act has been successful. But sRonsors of the

legislation currently awaiting Senate consideration say that

discrimination continues, sometimes in very subtle yet effective

ways, and, therefore, the act must be extended. Perhaps. But they

propose to alter the present law in such a way as to suggest that

the presence of discrimination provides sufficient cause to alter

the idea of political representation in this society.

The legislation the Senate will consider differs from the

current law in a fundamental way. Currently, Section 2 of the

Act represents a codification of the Fifteenth Amendment, pro-

tecting citizens From having their right to vote denied due to

race or color. As interpreted by the courts, a violation of this

Section requires a demonstration of intention or purposeful dis-

crimination. The proposal coming before the Senate embraces a

standard for identifying discrimination that looks to the racial

effects or impact of some voting action rather than whether or not

that action was undertaken with the intent to discriminate. In

other words, any change which might have the effect of altering the

makeup of an elected assembly in such a way as to lay open the

possibility of a decrease in the number of minority-held seats

could be found to be in violation of the law.

The imposition of an "effects" test in place of an "intent"

test for voting rights resembles similar strategies employed by

those eager to end discrimination in employment and education.

Determining the motives behind one's actions, it is argued, is
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very difficult to do. Measuring the effect of those actions is

much easier. Nobody disputes this. However, when instituting an

"effects" test in voting, one alters in a fundamental way what is

meant by representation in this republic by promoting the develop-

ment of a system of proportional representation in which it is

implied that individuals have a right to seats in a legislature

as well as a right to vote. This goes beyond ensuring free access

to the voting booth. It transforms th,; Fifteenth Amendment from

one prohibiting discrimination to one requiring racial balance

in representative assemblies.

The idea of proportional representation was cast aside by the

Framers of-the Constitution as being incompatible with political

freedom. In Federalist #35, Madison states that "the idea of an

actual representation of all classes of the people by persons of

each class is altogether visionary." Those favoring such a scheme

argue that all classes of citizens should have some of their own

number in the representative body in order for their feelings and

interests to be better understood. But, as Madison observed, "this

will never happen under any arrangement that leaves the votes of

the people free."

A system of proportional representation substitues one notion

of representation for Another. The Framers understood representation

to be a process of "refining and enlarging the public views."

Representation was, as they understood it, a matter of style and

focus. It concerns how one decides an issue more tl~an the decision

itself. A representative could exercise trusteeship and act upon

his best judgment, or he could attempt to act more as a delegate

and decide issues in accordance with the will of those he is elected

to represent. More often than not, some combination of trusteeship

and delegation would occur, thus providing decisions which are

derived through reason and deliberation which would meet with the

approval of the citizens. Proportional representation shifts the

emphasis from process to product by implying that sound decisions --

effecting one. class of persons can be made only by persons of
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that class. The quality of representation in such a system is

measured, therefore, by the makeup of the representative assembly

rather than the obligations and responsibilities of the elected

--officials;- The goal of such a system becomes the development of

a legislative body the makeup of which mirrors the society it

represents.

The Framers sought to erect a government in which representatives

would reach decisions that reflected the best interest of the citizens.

9hW sought to capitalize upon the diversity of American society by

establishing a system which would promote the mingling of various

points of view, thus protecting minority rights while ensuring majority

rule. Representatives would satisfy the concerns of the people or

be replaced through elections. Rather than setting off classes

of citizens against one another in a legislative assembly, the

Framers opted for a system aimed at erasing class distinctions.

During the debates that led to the Constitution, Madison

observed that "we have seen the mere distinction of color

made in the most enlightened period of time, a ground for the

most oppressive dominion ever exercised by man over man." The

problems of racial and class prejudice continue to plague this

country. A voting rights act aimed at ensuring equal access to

the ballot has and can continue to contribute to the eradication

of racial discrimination. But a representative system may be

made undemocratic not only by attaching unwarranted Qualifications

ipon suffrage but also by attaching unwarranted qualifications upon

the right to hold public office. A system of proportional rep-

-- -resentation establishes such qualifications and the proposals

to alter the current voting-rights law open the d6or to the

development of just such a system. Those of us interested in

ending racial discrimination should recognize that Madison was

correct to assert that in a democracy, measures which inhibit

individual freedom while attempting to address some injustice

- often represent cures which are far worse-than the disease.
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PREPARED STATEMENT OF CLARENCE PENDLETON

I believe that a ten-year extension of current law along the
lines suggested by the President is the most desirable course.
This is longer, as you know, than any previous extension.

An "effects" test for those jurisdictions, chiefly in the
South, which have to pre-clear electoral changes with the
Justice Department has proven its worth, and under the
President's proposal will And should remain in place.

Extending an "effects" test to the rest of the nation is an
entirely different matter. I am unaware of any compelling
evidence which indicates the necessity of so major an expan-
sion of the law's scope. If I believed such an expansion were
necessary to protect the gains already achieved by the Act, I
would not hesitate to recommend it. 'But I do not believe it
is necessary, and I am unaware of anything in the hearing record
before the House Judiciary Committee which suggests the wisdom
of such a course.

Passage of a nationwide "effects" test such as that contained
in the House bill may cause undesirable conseqgunces in at
least two areas.

First, it will induce a good deal of uncertainty and confusion
in an otherwise known and settled body of law. It may take
ten years or more for the courts to sort out all the changes.

Second, I am troubled by the implication in the House bill that
the only or best way to enhance minority voting rights is to
have minorities represented by members of their own race. I am
aware that the House bill does not make proportional represen-
tation by race a legal requirement, but it does rather clearly
suggest that deviation, from proportional representation is
somehow suspect. This will not only invite endless litigation,
as I have suggested, but could lead to results that I consider
unwise as a matter of policy. Although I would like to see
more minority office-holders throughout the nation, I do not
doubt for a momenb--that minority voters can make their views
known and felt other than through the voice of a minority office-
holder.

The key to effective representation for minority racial interests
is the same as that for any other interest: we must register,
organize, and get out the vote. So long as those crucial poli-
tical processes remain open equally to all, regardless of race
-- and that is what the Voting Rights Act is designed to do --
we need not and should not concern ourselves with anything that
smacks of proportional representation by race.
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Senator Orrin Hatch

125 Russell Building

Dear Mr. Hatch:

I am writing to express my concerns and views to you and to the
members of the Subcommittee on Constitution and the Committee on Judiciary
regarding the extension of the Voting Rights Act.

My concerns cover vital aspects of the Voting Rights-Act before your
subcommittee. Section 203 of the 1975 amendment to the Voting Rights Act
addressed voting discrimination against language minority citizens. This
section covers Native American Indians, Alaskan Natives, Hispanic Americans
and Asian Americans. This provision has extended a right to many Americans
who for the first time exercised-their constitutional right to vote. This
Act, and particularly section 203 has had the effect of enfranchising millions
of Americans and has made active participants of those who have traditionally
been effectively denied directly or indirectly their right to vote.

In order for me to address the Bailout question, it is necessary that
I address preclearance. Preclearance provides that a Jurisdiction covered
under the Voting Rights Act must submit for approval any voting law change.
In effect, this provision prohibits any state or subdivision from imposing
voting practices in a manner which results in a denial or abridgement of
the right to vote. Racial discrimination in the electoral process still
exist in America and it is constitutionally justifiable to require a co-
vered Jurisdiction to show that discrimination has been corrected before
permitting it to bailout from coverage of the Act.

The conditions which prevailed before Congress during the debates
over the 1965 Voting Rights Act Justifying imposition of extraordinary
remedies are still prevalent today. Although they may not be as violent
in the physical form, or as obvious as they were prior to 1965, the present
subtleties to achieve the same ends continue and have the same impact.
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Bailout assures that these jurisdictions found by Congress to have a
history of purposeful discrimination be carefully scrutinized, and that they
be required to show through reliable evidence that these jurisdictions have
not discriminated, whether directly or by effect to deny anyone their right
to vote.

I maintain that the actuality of the situation that existed in 1965
still exist today and that the means by which Congress addressed the concerns
were necessary and proper and must continue in order to protect this con-
stitutional right.

In 1970, legislative history maintained sufficient evidence in support
of the existence of racial prejudice throughout the nation. It is incon-
ceivable to me and the nation to accept that in 10 years we have been able
to address adequately the complex dilemma of racial discrimination to the
degree that would support the notion that protection against discrimination
in every mean ng of the word should be eliminated or effectively restricted.
Who can believe that what this nation has not been able to address in over
200 years could possibly be adequately addressed in 12 years.

In order to continue the greatness of our nation and our comitment for
a more perfect union, I strongly urge you and the members of the Senate to
vote for extention of the Voting Rights Act as approved by the House.

Sincerely,

Member of Congress

RG/1 b/vg
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I. IF HE VOTING RIGHTS ALV IS EXT-, CONGRESS
SHUL ADOPT THE SO-CAlLED "EFFECT" DISCRIMINA-
TICN STANDARD, AS OPPOSED TO "IMNTr," AS =1E
STANDARD FOR PROOF OF VIOLATIOS 1N' ONLY UNDER
S 5 OF THE ALV AS HAS BEEN HE PREVIOUS MWUIRE-
MEW, BU UNDER S 2 cF 'hUE AC AS wLL.

The objective of the Voting Rights Act of 19651 and its subsequent

amendments in 1970 and 1975 was not only to remove discriminatory barriers

that denied blacks and other ethnic minorities direct access to the ballot,

but also to insure such minority groups a meaningful participation in the

political process. Thus the Act outlawed not only overt forms of discri-

minatory practices that had historically been used to disenfranchise

"discrete and insular" 2 minorities, but prohibited the states from

devising new and subtle forms of discriminatory voting practices.

The two key sections in terms of the debate over whether intent or

effect should be the appropriate standard for determining proof of

violations of the Act are S 2 and-S 5. The latter section forbids, inter

alia, a state or political subdivision subject to § 4 of the Act 3 fram

1 Voting Rights Act of 1965, Pub. L. Nb. 89-110, 79 Stat. 437, as
amended by Pub. L. No. 91-285, 84 Stat. 314 and Pub. L. No. 94-73, 89
Stat.402 (codified at 42 U.S.C. SS 1971, 1973 to 1973bb-l(1976)).

2 The term derives from a thesis suggested by Justice Stone in a now
famous footnote in his majority opinion in U.S. v. Caroline Products Co.,
304 U.S. 144, 152, n.4, that instances %here "prejudice . . . against
"discrete and insular minorities . . . tends seriously to curtail the
operation of those political processes ordinarily to be relied upon to
protect minorities . . . may call for a correspondirKjly more searching
judicial inquiry."

3 Section 4 (b) provided originally that subsection (a) requiring the
suspension of tests or devices in determining-eligibility to vote, would
apply to any state or political subdivision hich maintained any test or
device on November 1, 1964, and where less than 50 percent of the voting age
residents were registered on November 1, 1964, or less than 50 percent of
such persons voted in the presidential election of 1964. By congressional
amendments this standard was extended on and after August 6, 1970, using

-1-
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enforcing "any voting qualification or prerequisite to voting, or standard,

practice, or procedure with respect to voting different fran that in force

or effect on November 1, 1964," unless it has obtained a declaratory

judgment from the District Court for the District of Columbia that such

change "does not have the purpose and will not have the effect of denying or

abridging the right to vote on account of race or color" or has submitted

the proposed change to the Attorney General and the Attorney General has not

objected to it. The constitutionality of this provision to the extent it

incorporates an "effect" standard was upheld by the Supreme Court in City

of ime v. United States, 446 U.S.156 (1980).

5 2 of the Act by contrast does not mention the term "effect," simply

providing, "No voting qualification or prerequisite to voting, or standard,

practice, or procedure shall be imposed or applied by any State or

political subdivision to deny or abridge the right of any citizen of the

United States to vote on account of race or color." Prior to the Supreme

Court's decision in City of Mobile v. Bolden, 446 U.S. 55 (1980) a few lower

federal courts had used this section to strike down some voting and election

practices not covered under S 5 either because they were in existence before

1965 or because they arose in a jurisdiction not covered by S 5, and in

doing so applied an effect discrimination standard under S 2 as well. Cf.

McMillan v. Escambia County, Florida, 638 F.2d 1249 (5th Cir. 1981), with

November 1, 1968 and the November 1968 presidential election to measure,
respectively, registration and voting percentages, and then further
using November 1, 1972 and the presidential election of November 1972 as
the measuring dates for areas that would be barred from using tests or
devices on and after August 6, 1975. The 1975 amendments also added "mem-
bership in a language minority" to race and color as categories protected
under the Act against deprivation of the right to vote.

-2-
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Lodge v. Burton, 639 F.2d 1358 (5th Cir. 1981) cert., granted, Rodgers v.

Loe, - U.S.- (1981), (No. 81-), Cross v. Baxter, 639 F.2d 1383 (5th

Cir. 1981), and Thcnasville Branch NAACP v. Thcuas County, Georgia, 639 F.2d

1384 (5th Cir. 1981).

In Bolden, however, a plurality of the Court speaking through Justice

Stewart cast doubt on the validity of an effect discrimination theory under

S 2 by ooncluding that it was nothing more than a modification of the

Fifteenth Amendment stating that "the sparse legislative history of S 2

makes it clear that it was intended to have an effect no diferent than that

of the Fifteenth Amendment." 446 U.S. 60-61. Although this characterization

may be properly called dictum, since the Court did not specifically pass on

the S 2 claim, instead basing its decision on an interpretation of the

Fourteenth and Fifteenth Amendments, it has nonetheless shed doubt on those

lower court decisions that had used an effect standard. This is because the

Court in Bolden held that intent was the only permissible standard for proof

of violations of the Eburteenth and Fifteenth amendments where the claim was

a discriminatory dilution of the voting, strength of racial or ethnic

minorities.

In response to what it considers an erroneous reading of the congres-

sional intent behind S 2, the Iuse Conmittee on the Judiciary to whan was.

referred the bill (H.R. 3112) to amend the Voting Rights Act of 1965 has

recommended an amenlaient in the nature of a substitute which, inter alia,

"intends to restore the pre-Bolden understanding of the proper legal

standard .which focuses on the result and consequences of an allegedly

discriminatory voting or electoral practice rather than the intent cf

motivation behind it." HOUSE COMM. CN THE JUIDICIARY, 977T1 CCN., IST

-3-
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REPORT rN WrING RIGIT ACT EM2rI CN 29-30 (Cmim. Print 1981).

The Howard University School of Law community supports whole-

heartedly the foregoing recmmendations of the House Comittee on

the Judiciary that Congress clarify S 2 of the Act when it is

extended by adopting the effect standard rather than the intent stan-

dard to establish unlawful discrimination under the prohibited catego-

ries of the Act. Furthermore, it is our position that "effect" should

remain a legal standard under S 5 along with that of "intent" in those

cases where the latter is provable.

A. The Effect Standard Which is a Derivative of
the Common Law Standard That a Man is Respon-
sible for the Natural and Forseeable Coe n-
ces of His Actions, is the More Enlightened
Standard When Balanced Against a Fundamental
Constitutional Right Such As Voting, and is the
Prevailing Standard Designated b press Under
Other Statutes Designed to Prohibit Discrimina-
tion Against Discrete and Insular Minority Groups.

That a man is responsible for the natural and forseeable

consequences of his actions-whether intentional or not-is an ancient

yet presently valid principle in the coarna law of torts. See W.

PASSER, HANDBOOK N 'HE IW OF MRTS (4th ED. 1971). A parallel to

this concept-that a person should be responsible not only for the

consequences of his intentions, but also for his illegal unintended

actions-is found in criminal law. For exairple, when a homicide is

committed in modern society, the wrongdoer may be punished for this

wrongful act, whether intentional (murder) or unintentional (involuntary)

(manslaughter). See W. EAFAVE & A. SOCXT, 141NDBOOK ON CRIMINAL

LAW (1972). The underlying fundament behind these concepts is the

notion that a person should not be able to escape-legal sanction merely
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under the pretext of declaring that the consequences or effects were not

intended. The law must intervene at the moment of the consequences to

avoid the undermining contravention of rules basic to the functioning of

an orderly society.

Thus recognizing the inherent justice in the effect standard, it has

been found to be the prevailing standard adopted by Congress in both

Reconstruction and modern civil rights legislation. See e.g.., Griggs v.

Duke Power Co., 401 U.S. 424 (1971) where the Supreme Court found that the

Congressional intent behind Title VII of the Civil Rights Act of 1964, 42

U.S.C. S 2000e et seq., was to reach the "consequences of [discriminatory]

employment practices, not simply the motivation." Id. at 432. (Emphasis

in original); Davis v. County of Los Angeles, 566 F.2d 1334, 1340 (9th Cir.

1977) (a showing of disproportionate impact is sufficient to establish a

prima facie case of employment discrimination under the Civil Rights Act of

1866, 42 U.S.C. S 1981), vacated and remanded as nmot, 440 U.S. 625 (1979);

Clark v. Universal Home Builders, 501 F.2d 324 (7th Cir. 1974) (housing

discrimination under the Civil Rights Act of 1866, 42 U.S.C. S 1982, judged

by an effect standard); and Village of Arlington Heights v. Metropolitan

Housing Development Corp., 588 F.2d 1283 (7th cir. 1977) (housing discri-

mination under Title VIII if the Civil Rights Act of 1964, 42 U.S.C. S 3601

et seq., judged by an effect discrimination standard).

In the employment setting of Griggs, supra, the Supreme Court noted

that .!good intent or absence of discriminatory intent does not redeem

employment procedures or testing mechanisms that operate as 'built-in

headwinds' for minority groups and are unrelated to measuring job

capability." Id. at 432. Likewise, discrimination in voting may be
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present in situations where intent is lacking or difficult to prove in the

legal setting. To allow the legal determination of discrimination in

voting to be measured in terms of motive rather than consequence would

prevent the effective support and enforcement of the statutory purpose.

Voting has been acknowledged as existing on the highest tier of rights

available to persons in this society. larger v. Virginia Bd. of Elections,

383 U.S. 663 (1966). The objective of theVoting rights Act, plainly, has

been to insure equality in the exercise of this fundamental right, and to

remove any barriers which exist contrary to the statutory objective.

Correspondingly, the effect standard is the more enlightened standard

when applied in the area of such a fundamental constitutional right as

voting. Any deviation fran the present effect standard would dilute a

potent statute which has prwldea legal bulwark against continuWe ial

of the voting opportunities inherent to the successful operation of the

democratic process. Discrimination is conduct--conduct and actions which

may be intentional or unintentional. Tb allow voting discrimination to be

judged by the standard of intent rather than effect would fail to balance

the fundamental right to vote against the potential and existing practices

which would deny that right. Just as importantly, the sanctioning of an

intent standard would allow a gaping hole to exist in the Voting Rights Act

by which discriminatory conduct and actions could always escape without

legal accountability. To paraphrase what the Supreme Court said in a

slightly different context, "good intent or absence of discriminatory

intent cannot redeem [voting) procedures . . . that operate as 'built-in

headwinds' for minority groups .... " Cf. Griggs v. Duke Power Co., 401

U.S. 424, 432 (1971). .

-6-
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B. The "Effect" Standard Would Detect
Soisticated Forms of Discrimina-
tion That a Test of "Intent" Would
Miss, Thus Better Effectuating _the
Ends That the Vot Rights Act Was
Originally Desiqnedto Promote.

In Beer v. U.S., 430 U.S. 130, 141 (1975) the Supreie Court in

reviewing the congressional intent behind S 5 of the Act stated, "Congress

explicitly stated 'the standard (under S 5) can only be fully satisfied by

determining on the basis of the facts found by the Attorney General [or

district court] to be true whether the ability of minority groups to

participate in the political process and to elect their choices to office

is augmented, diminished, or not affected by the change affecting

voting . . .'" (Emphasis in original). Hence, the first enlightened

Congress to pass the Voting Rights Act, as well as subsequent sessions of

Congress that voted-for its extension, have recognized that the meaningful-

ness of the right to vote must be measured in two phases of the entire po-

litical process, participation and election. Under this view, the right to

vote, itself, is merely a means to an end, not the entire political process

in and of itself.

When judged by the standard of meaningful participation, an intent

standard would allow many invidiously motivated and invidiously maintained

systems presently in existence to escape detection and perpetuate the vry

.constitutional injustices that the Voting Rights Act was designed to

prevent. These sophisticated schemes are numerous, though the more cmmon

seem to be at large elections, majority voting requirements, anti-single

shot v)ting provisions, redistricting, and the annexation of or failure to

annex surrounding territory by political subdivisions, whichever in the

latter two cases would result in the maintenance of the status quo in

derogation of minority voting interests.

-7-
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The Bolden case, !Mra, which has engendered most of the current

debate, is itself illustrative of the difference in outcome in --

assessing the legality of some electoral schemes when an intent rather

than an effect based test is used.

In Bolden the challenge was to the system of municipal government

in Mobile, Alabama which consisted of three members of a comissicn

elected at large, who jointly exercised all legislative, executive, and

administrative power in the municipality. The action brought by black

citizens of Mobile alleged that the practice of electing commissioners

at large unfairly diluted their voting strength in violation of the

Fourteenth and Fifteenth Amndments and S 2 of the Voting Rights Act.

The district court found that the at large system violated the

Fourteenth and Fifteenth Amedments. It did not pass on the statutory

claim. In reaching the decision it relied on a panoply of factors,

but chief among them was that no black had ever been elected to the

City Comnission due to the "pervasiveness of racially polarized voting

in Mobile."

The standard for proof of violations that the district court

had applied was a species of an effect standard coming fran an earlier

Fifth Circuit case, Zimmer v. McKeithan, 485 F.2d 1297 (5th Cir. 1973).

There the Fifth Circuit had catalogued a non-exhaustive list of factors

that would tend to establish that a particular electoral scheme would

dilute the voting strength of an historically victimized ndnority.

In addition to the lack of minority representation, these included

(1) a lack of access by blacks to the slating of candidates or the

candidate selection process; (2) unresponsiveness of elected city
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officials to the needs of blacks; (3) a tenuous state policy under-

lying the preference for multi-nat~er or at large districts; (4) a

history of racial discrimination precluding blacks fran effectively

participating in the political system; and (5) enhancing factors

such as: (2) a large district; (b) majority vote requirements; (c)

no provision for single-shot voting; and (d) no residency require-

ments. Id. at 1305-07. In Zimer the court of appeals explained

that an aggregate, but less than all of these factors should be

established in order to obtain relief. Thus, the Zimr court noted

that plaintiff in southern districts with long histories of active

policies of voter discrimination were more likely to establish those

criteria then those challenging at large or nulti-nvber schemes

in other areas.

The Fifth Circuit consequently affirmed the district court's

ruling in Bolden of unlawful vote dilution. through the effects of the

at large scheme based on the application of the Zimer criteria.

The Supreme Court reversed applying intent as the appropriate standard

under the Fourteenth and Fifteenth Amendments. It remanded to the

lower courts to reexamine the at large s6ame in light of the intent

standard. The Bolden plurality discounted the critical factor on

which the lower courts had relied--the total absence of black repre-

sentation in the ximidssioner seats--and further indicated that this

fact standing alone was not sufficient to show that the system had

been adopted or maintained with a discriminatory purpose.

In Bolden the at large system at issue was adopted in 1911 pur-

suant to authorizing state legislation. Thus it was not subject to

the preclearance provisions of S 5 of the Voting Rights Act since
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its existence predated the statute. It was subject only to a

statutory challenge under S 2 of the Act as the Bolden plaintiffs

correctly concluded in seeking relief under that section. The

intent standard suggested in dictum by the plurality in Bolden

as the proper standard under S 2 will doubtless be difficult for

the plaintiffs to prove on remand for the very reason that perva-

sive public and private discrimination was practiced so widely

in Alabama in 1911 when the at large scheme was first adopted.

Since black disenfranchisement through violence, intimidation,

and discriminatory devices was complete by then, it is doubtful

that the effect of an at large system on black voting strength

was of any moment to any legislator in the state in 1911. Conse-

quently, it can scarce be posited that the at large system was

initially adopted with a racially discriminatory motive. The

use of an intent standard produces this unfair and anomolous

result. The effect standard by contrast employed in Bolden by

the lower federal courts strikes down this antiquated system

which presently results in the continuation of the dilution of the

black citizens of Mobile's effectiveness at the polls just as

iuch as threats, intimidation, and harassment coupled with pervasive

public and private discrimination did in 1911.

Therefore, it is for these foregoing reason that we re rnd

that the effect standard be extended to apply to 5 2 of the Voting

Rights Act in addition to being retained as the standard under S 5.

The result would be a viable nechanisn for the eradication of

discrimination that was historically in existence prior to the invidious

enactment of the Voting Rights Act.
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PREPARED STATEMENT OF JOHN E. JACOB, PRESIDENT,

NATIONAL URBAN LEAGUE, INC.

As President of the National Urban League, I thank you for

the opportunity f6 submit testimony for the record on the extension

of the Voting Rights Act. The National Urban League is a

71-year old non-profit community service organization which has

historically been concerned with seeking equal opportunities for

all Americans in all sectors of our society. Through our network,

of 118 affiliates nationwide, we are dedicated to educating the

poor and minorities to their fundamental rights as citizens of

this country, advocating the enforcement of those rights when

they are neglected, and opposing the erosion of those rights when

they are jeopardized. Therefore, the National Urban League is

pleased to express its strong support for S. 1992, a bill to

extend key provisions of the Voting Rights Act of 1965, the most

effective piece of civil rights legislation ever enacted.

Since passage of the Act, we have witnessed significant in-

creases in black voter registration as well as black elected

Q.ficials. The abolition of the poll tax, the presence of federal

examiners, the ban of literacy tests and objections to racial

gerrymandering have allowed black voter registration to climb to

over 3.5 million.

More than one million black voters were added to the regis-

trat-on rolls between 1965 and 1972. In Mississippi, for example,

less than 7 percent of the black voting age population was reg-

istered before 1965 and the Voting Rights Act; by 1976, 67 percent

was registered. In 1975 there were four blacks in the Mississippi

State Legislature and today there are 17. The latter 13 owe their

seats to protracted litigation made possible by the Voting Rights

Act.

Yet, even with the many successes of this law, we still witness

continuing efforts to keep the black vote impotent. Since 1975,
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the Justice Department has filed over 500 Section 5 objections

to discriminatory electoral changes, illustrating that it is

no secret that jurisdictions continue to maneuver the minority

vote into powerlessness. These objections provide a clear public

record that attempted annexations, at-large voting systems, and

boundary changes are still being used to thwart the basic commit-

ments of the Voting Rights Act. Indeed, the more than five months

of hearings held here in Washington, in Alabama, and Texas by the

House Subcommittee on Civil and Constitutional Rights yielded

strong and-unequivocal evidence that minorities continue to suffer

the cleverness of voting oppression at the hands of those who

would discourage minority registration, dilute the minority vote,

and thereby render meaningless this most precious franchise.

Yet, recent statements made before this Subcommittee would

lead one to believe that the record of the House Subcommittee on

Civil and Constitutional Rights was made through intimidation

and coercion. That is unfortunate, for the facts are clear and

speaK for themselves.

For example, while black voter registration has dramatically

increased in Mississippi since 1965, there have been as many

Justice Department objections to electoral changes there since

1975 as there were between 1965-75. Section 5 prohibitions and

court challenges have rejected more than 30 attempts to switch

to at-large voting systems. Given the fact that white reg-,

istration in Mississippi more than doubles black registration

(690,272 to 304,146), at-large voting schemes effectively dilute

the black vote and generally lead to the election of white

candidates.

Reminiscent of post-Reconstruction and malapportionment

are recent attempts by 14 Mississippi counties to gerrymander

boundaries of county supervisors' districts. Consequently,

only 27 of 410 county supervisors are black.
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Mississippi has also attempted to block black independent

candidates from running in statewide elections. The "open primary"

bill has been introduced in the State Legislature in 1966, 1970,

1976, and 1979. It wuuld eliminate party primaries and require

a majority vote to win office. The end result of such a proposal

would be that black candidates running as independents would not

have a fair and equal opportunity to participate in the electoral

process.

We of the Civil Rights community believe there is an answer

-- the strength and fairness of which cannot easily be denied.

For S. 1992 is before us today with no-less than 62 bi-partisan

co-sponsors. Its companion, H.R. 3112, passed the U.S. House

of Representatives by an overwhelming vote of 389-24. We believe

it is an initiative both responsible and prudent, commensurate

with the intent and purpose upon which the Voting Rights Act was

based.

S. 1992 would:

(1) Extend Section 5 (the preclearance provision) indefi-

nitely, while allowing jurisdictions to be excluded

from coverage upon proof that discriminatory activities

have been eliminated;

(2) Amend Section 2 by clarifying the burden of proof

required of plaintiffs under the Act;

0

(3) And, extend the bilingual provisions of the Act

until 1992.

Opponents of the bill have made serious and, we believe,

unfair criticisms of some of the components we support. Because

we feel it imperative that confusion and distortions not hamper

the passage of this initiative into law, the following remarks

address those criticisms.
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Section 5 and the Bail-Out Provision

Some critics of Section 5's bail-out provision have labelled

it "extreme," asserting that its requirements "would be exceedingly

difficult to meet." Such criticism is particularly ironic in

light of the fact that the S. 1992 bail-out measure is a liberalized

version of the present provision. It would, in fact, allow not

only states, but counties to be excluded from Section 5 coverage

upon a showing of non-discrimination.

A jurisdiction would be required to show on behalf of itself

and its political subdivisions that in the preceding 10 years, the

jurisdiction had (1) compiled with the Act; (2) abandoned discrimi-

natory voting procedures and practices; and (3) taken positive

steps to include minorities fully in the political process. In

short, jurisdictions that continue to discriminate will remain

covered and those that have eliminated illegal activities will be

allowed to bail-out.

The Joint Center for Political Studies has projected,

based on available data, that more than 20 percent of the counties

now covered under the Act will be eligible to bail-out in 1984.

We strongly believe that the criteria embodied in the bail-

out provision represent a fair and reasonable complement to the

extension of Section 5.

Section 2: Intent v. Results

Section 2 of the Voting Rights Act is a permanent provision

covering all states. And though it mirrors the 15th Amendment's

guarantee of the right to vote, we know it is not enough. We

must now push to synchronize basic voting discrimination law to

parallel what we know to be integral to the right to vote. S. 1992,

we believe, appropriately addresses this issue.
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Mobile v. Bolden makes necessary the amending of Section 5.

The 15th Amendment does not establish any test of purpose; it says

categorically that no one shall, on account of race or color, be

denied the right to vote. It assumes -- and indeed how could it

not? -- that the fact of denial is evil enough, without inquiry

into the minds and intents of the deniers. And before Mobile v.

Bolden,'no one seriously doubted that the Voting Rights Act

operated on that same basis. However, in order to clarify the

realistic needs of potential victims of voting discrimination,

we must now, by statutory amendment, insist that activities which

result in a denial or abridgement of the right to vote be prohibited.

I

Recent criticism of this amendment assumes that proponents,

in effect, are seeking a "quota requirement" of proportional

representation. In addressing this concern, particularly in regard

to at-large elections, the amendment to Section 2 states "the fact

that members of a majority group have not been elected in numbers

equal to the group's proportion of the population shall not, in

and of itself, constitute a violation." The amendment would in

fact, merely return to a "totality of circumstances" approach

-- the same approach found in earlier Supreme Court cases

/Whitecomb v. Regester (1973)/ which deny the right to win a

particular proportion of offices or seats; the same approach

which requires the court to consider one particular factor in

addition to many others.

Without this amendment, plaintiffs would face the impossible

and ridiculous task of getting defendants to confess to an intent

to break the law. Beyond that, much of the evidence is non-existent,

since, in many cases, records were not kept, the culprits have long

since died or the governmental body failed to record debates or

other legislative history. We cannot help but wonder whether the

intent test is in fact, another way to allow the continuation of

obviously discriminatory practices.
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There can be no question that it is within Congress' authority

to amend Section 2 as specified by the present initiative. For

the Court has long held that Congress is empowered to legislate

enforcement objectives in relation to the issues addressed in the

15th Amendment /South Carolina v. Katzenbach, 383 US 301, 317,

326 (1966)/.

We cannot afford to differentiate between reasons why the

votes of black and other minorities are short-changed or diluted:

one reason is patently as bad as-another. It may be nearly

impossible to get inside the heads of John Doe or Richard Roe and

pick out specific intent for specific acts. But it is not difficult

to see the social intent which lies behind and expresses itself in

political structures and processes which hold back what the Supreme

Court once called "discrete and insular minorities." Indeed, it is

hard to avoid seeing it; only the singularly willful can manage

to do so.

Section 5's explicit requirement of non-discriminatory effect

as well as purpose explains what architects of the Voting Rights

Act had in mind when voting discrimination was outlawed in 1965.

It was generally understood that the clear unlawfulness of the

denial of the right to vote, as expressed in the 15th Amendment

and Section 2, needed no further explanation. Now, however, since

it has become necessary to do so, we strongly urge the addition

of language in Section 2 proscribing practices which result in

a denial or abridgement of the right to vote on account of race,

color or membership in a language minority.

Bilingual Provisions

S. 1992 would also extend the bilingual provisions of the

Act until 1992. These provisions require the use of bilingual

ballots and other written materials and oral assistance during

the registration and voting process.
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Some detractors on this issue cite cost as a reason not to

extend these provisions now. Yet, the cost of bilingual assistance

is minimal if efforts are properly targeted. Los Angeles County,

for example, has a bilingual compliance program that targets

Spanish-speaking voters effectively and inexpensively. For the

1980 general election, more than 45,000 persons requested Spanish-

language materials. The cost was only 1.9 percent of the total

cost of the election.

Others argue that participants in the American electoral

system should be required to speak English; that is, the very

fact that they cannot should bar their voting privileges. We

cannot agree with such logic.

The provision of English-only election materials and voter

education creates an effective barrier to voting for hundreds of

thousands of American citizens who are not sufficiently proficient

in English to utilize it in voting. The bilingual provision of

the Voting Rights Act encourages these people to participate in

American life by exercising a right fundamental to all Americans.

Conclusion

The preservation of voting protections, as embodied in S. 1992,

is integral to the fundamental well-being of millions of Americans.

We could not and should not be satisfied with anything less than

all the components it proposes. For if these times are not pro-

pitious for moving ahead, let them not be ripe for moving backward.

Accordingly, we strongly urge you to seek the passage of this bill

into law.
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PREPARED STATEMENT OF REPRESENTATIVE DON EDWARDS IN

SUPPORT OF S. 1992

Mr. Chairman and members of the Committee, I appreciate

the opportunity to appear before you today to urge you to join

with your colleagues in the Senate and nearly 95% of the House of

Representatives in endorsing S. 1992 and H.R. 3112.

I am delighted that the majority of this august body has

recognized the need to continue the important special provisions

of the Voting Rights Act and the desirability of adding incentives

to the Act which encourage jurisdictions to open their electoral

processes to greater participation from all their citizenry.

Your are, no doubt, quite familiar with the fact that my

subcommittee held 18 days of hearings and took testimony from

122 witnesses who appeared before us here and in Alabama and

Texas. The burning issue before us was whether the special

provisions of the Act, particularly section 5 preclearance, were

still needed. So compelling was the record in the House, that

the focus of your hearings has shifted to the amendments to

sections 2 and 4 of the Act which we adopted.' Implicit in your

review is the recognition that the special provisions must be

extended.

Each of us wants to believe that discrimination in voting

and elsewhere is a part of this country's past and not its

present and future. Unfortunately, the facts do not support this

view. To conclude otherwise, is to rely on supposition and

wistful thinking. Recognition of this discrimination does not

mean, as some wrongly suggest, that we brand communities or

individuals racists. It is simply a recognition that such

discrimination must be eliminated. We believe the House amend-

ments will do just that.

Mr. Chairman, this Committee has heard testimony in support

of S. 1992 from a long list of outstanding civil rights litigators

and constitutional scholars. You have heard from those lawyers

who have argued on behalf of minorities seeking relief from the
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courts for violations of federal voting laws - that list includes

Armand Derfner, Laughlin McDonald, Dave Walbert and Frank Parker.

You have also heard from the authors of the section 2 amendments,

Chairman Rodino and Congressman Sensenbrenner; each has discussed

the results the House amendments to sections 2 and 4(a) would have

on future cases brought under the Voting Rights Act. Their analysis

is based upon the plain lanugage of the statute, the very carefully

stated legislative history and the judicial interpretations and

application of precedent to section 2-like cases. I wish to

associate myself with their remarks.

Other persons with less expertise in voting rights than

these gentlemen are alarmed by what could be the results of the

House-passed amendments. Yet, their predictions of dire results

are based on supposition -- they ignore the plain meaning of the

language of the House-passed bill, they disregard the carefully

stated legislative history, and they fail to address the extant

case law by refusing to present any contrary analysis of this

judicial record.

I am confident the fine members of this body will be persuaded

by the facts and will ignore what we all recognize are red herrings.

The Subcommittee's review of the continued need for the special

provisions of the Act proceeded in 3 stages. Stage one focused

on extension of section 5 and the minority language provisions.

In stage two we analyzed the section 2 language set forth in H.R. 3112

and bills introduced by Representative Hyde and, throughout our

deliberations, we addressed the concerns raised regarding propor-

tional representation. Stage three, considered bailout and that

became the primary focus of the full Committee markup. The

progression of committee deliberations is evident from the various

bills introduced by Representative Hyde. This progression was

dictated by the legislation before us and by the interests and

concerns of our Subcommittee Members.
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Since a number of statements have been imade throughout these

hearings challenging the adequacy of the hearing record to support

the House-passed bill, I will devote the balance of my presentation

to the hearing process-and the reasonableness of the amendments

adopted by the House. The reasonableness of the Amendments is

based upon a public record of identifiable and continuous voting

violations.

Amendments to Section 2

Shortly, after the Supreme Court's ruling in City of Mobile v.

Bolden, civil rights advocates began discussing the implications

of the ruling and members of the House Committee on the Judiciary

considered drafting legislation to amend section 2. In response,

I convened a meeting in May, 1980, of legal scholars, voting

rights litigators, and civil rights advocates to discuss the

significance of this case in the federal government's responsi-

bility to protect minority voting rights.

The participants offered sound advice. They acknowledged

the decision represented a major change in voting rights liti-

gation but suggested we defer legislative action until such time

as lower court decisions interpreting this ruling could be analyzed.

In addition, subcommittee staff attended meetings in Atlanta,

where southern historians and civil rights lawyers met for the

first time to consider the kind of historical research that would

be necessary to meet the evidentiary standard set forth in Mobile,

and in New York, where civil rights advocates, voting rights

litigators, and minority elected officials discussed the gains

and continued need for the Act and the impact of the Bolden decision.

Throughout the 18 days of subcommittee hearings, witnesses

considered the rights and remedies conferred by the section 2 language

set forth in H.R. 3112, as well as the standard of proof it would

establish. Thus, the hearing on June 24th represented not simply

one day of section 2 analysis but a synthesis of the previous 15

days' review. A majority of the 122 witnesses addressed the section
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2 amendment in their prepared statements. In addition witnesses

were frequently asked to respond to questions, very often posited

by Rep. Hyde, as to the standard of proof established by the

amendment, and whether, in their view, it guaranteed a right of

proportional representation and/or whether the witness desired to

confer such a right. In all instances, the responses were: the

amendment would have the result of reestablishing the pre-Bolden

standard of proof, i.e., a result/consequence/effect test. As

Robert Brinson, city Attorney for Rome, Georgia, noted, thcr Mobile

decision established a difficult burden of proof (House Hearings

p. 222); as to the second and third points, the answer was unequi-

vocably, no.

Amendments to the Bailout Provision

Likewise, witnesses were asked throughout the hearings whether

the bailout provision should be amended and how. With few exceptions,

they advised against any changes. Their recommendations were

grounded in a personal knowledge that no covered jurisdictions,

in the states familiar to them, had a record of compliance with

the letter and spirit of the Act. They reminded the committee that

no jurisdiction came forward to present such a record. Instead, the

record of minority political gains were shown to be fragile indeed

and directly attributable to the Act.

A number of the bailout elements adopted by the House were

first recommended by Rep. Hyde. The bailout provision was

amended for two reasons: (I) it was believed such a compromise

was-necessary to secure passage of the bill, and (2) thanks to

Mr. Hyde and, in 1975, Mr. Butler, the Committee realized that

the purpose of the Voting Rights Act -'to assure minority access

to the political process - would not be realized unless there

was an incentive for rehabilitation.

Each time the Act was extended, it was based upon findings

that the following practices and procedures singly and in combina-

tion resulted in inhibiting minority voters' participation or in
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submerging minority voting strength: unreasonably restrictive

registration hours/procedures, refusals to appoint minorities to

the registration or election process, dual registration require-

ments, excessive purgings and unlawful voter registration require-

ments, multi-member legislative districts, at-large county or

city-wide voting, majority-vote run off requirements, prohibition

on single-shot voting, etc. In addition, persons residing in

the covered areas as well as Justice Department records showed

the failure of many jurisdictions to comply with the S5 preclearance

provisions.

Thus, the ingredients for the amended bailout proposal

were spread throughout the record. And it was this record of

past and continuing discriminatory practices and procedures,

which compelled the House to adopt a two part bailout test.

Under the first part, the jurisdiction is barred from bail-

out unless it can show that in the ten years preceeding the bail-

out suit there has been: 1) no literacy test, 2) no final judgments

of voting discrimination, 3) no assignment of federal examiners,

4) full compliance with section 5 preclearance, 5) no section 5

objections. These are reasonable factors which assure the Congress

that jurisdictions will not be prematurely relieved of their

obligations under the Act. They focus on activities which would

indicate discrimination is continuing and the ten year showing

establishes a genuine record of nondiscrimination.

Under the second part, the jurisdiction must take positive

steps to eliminate discrimination. This would include eliminating

discriminatory election systems, and making constructive efforts

to eliminate harrassment and intimidation of voters as well as

to improve registration and voting.

It is a tough bailout and it should be tough because the public

record is clear that the covered jurisdictions have failed to

voluntarily open the political process to minority participation.

It liberalizes the law by allowing counties to bailout. It provides

incentives to the covered jurisdictions because their ability to

bailout rests on their own action rather than on the passage of time.

93-706 0 - 83 -- 14
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Mr. Armand Derfner has provided you with an anlysis of the

estimated eligibility dates for most of the covered jurisdictions.

All will be eligible in ten years, if they choose to be.

Under the House-passed bill, bailout suits will continue to

be heard in the D.C. District Court. Congress reserved such

jurisdiction to assure uniformity in interpreting the bailout

provisions. The members of the House are persuaded that such

reasoning is still sound. Frankly, any suggestion of built-in

bias of one or another court is disingenuous and adds nothing

to your review.

The jurisdictions that meet this test will have complied

with the letter and spirit of the Voting Rights Act of 1965.

They will be richer for having opened up their political process.

I urge the Senate to join with the House by adopting S. 1992,

so that the purpose of the Voting Rights Act of 1965 will be

realized at last.
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COUNCIL ON CHURCH AND RACE 4oNE: (212) 070-2703

THE UNITED PRESYTERIAN CHURCH IN THE U.S.A. 475 RIVERSIDE DRIVE NEW YORK N.Y. 10115

November 23, 1981

The Honorable Orrin G. Hatch
United States Senate
Washington, DC 20510

Sir:

The Council on Church and Race, the United Presbyterian Church in the United
States or America, has adopted the following statement to be sent to you.

EXTENSION OF THE VOTING RIGHTS ACT

OF 1965

A Position Statement of the
Council on Church and Race

At its meeting in Houston, Texas In May, 1981, the 193rd General
Assembly of the United Presbyterian Church In the U.S.A. issued a
pronouncement supporting extension of the Voting Rights Act of 1965.
The Voting Rights Act has been hailed as one of the sost effective
civil rights laws ever passed. Its passage led to dramatic increases
in the political participation of racial/ethnic minorities through
the protection of constitutionally guaranteed voting rights. Prior
to that time these rights had systemically been denied to large
segments of our population. Sharp growth in the number of black and
Hispanic elected officials has been noted in jurisdictions covered
by the Act.

However, hostility, discrimination, lack of information,
difficulties in communication, and open harassment and intimidation
continue to present barriers to the full participation of minority
persons in the political process. Despite progress made, minorities
still constitute a very small percentage of the elected officials in
the U.S. Congress, in State legislatures, and in law enforcement
positions. Registration and voting rights for minorities lag far
behind those for whites. At-large election systems, rules which
dilute minority voting strength, jurisdiction boundaries drawn to
split areas of minority concentration, and minimal enforcement of
minority language provisions present continuing problem. A 1980

"Focal point for Ihe Wdntifatio of issues and the devel Mt of churchvide polcy relating to ial and inletcultural justice and reconciiation."
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court decision (City of Mobile vs. Bolden), which requires proof of
discriminatory "intent", rather than discriminatory "result", before
disallowing voting procedures has weakened the enforcement efforts of
some of the provisions of the Act.

The Voting Rights Act will expite in August, 1982 unless
extended by Congress. In October of this year the U.S. House of
Representatives passed a bipartisan bill (H.R. 3112) providing for
an extension of an undiluted version of the Act until 1992. This
bill continues the requirement for provision of bilingual election
materials and voting assistance which is strongly favored by Hispanic
groups. "Section 5", the provision which mandates Justice Department
preclearance of actions by voting jurisdictions which would impact
minority voting, was also extended in the bill, and strong and
reasonable incentives are provided for exemption, or "bail out",
for voting jurisdictions which achieve clean records. The House
bill reinforces the Voting Rights Act with language that clearly
makes discriminatory effects of voting laws grounds for court
challenge, rather than requiring discriminatory intent which is
virtually impossible to prove.

We therefore; urge you to support those modifications of the Voting Rights
Act which strengthen its provisions for preventing discriminatory action.

Very truly yours,

The Reverend VistnChoy
C&-chairperson

Mrs. Mary Grace Rogers
Co-chairperson

VC/HGR:vak
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PREPARED STATEMENT OF ALFREDO GUTIERREZ,

MEMBER, ARIZONA STATE SENATE

Mr. Chairman, members of the Subcommittee, My name is

Alfredo Guitierrez. I'm very pleased to be here today to convey

my support-of S.1992, the Voting Rights Act of 1982. I would also

like to thank Senator DeConcini personally for his support of this

bill and his leadership on the issue. Substantively and symbolically

this bill means a great deal to Arizona's Hispanics, Indians and

Blacks, who make up 28 percent of the State's population. Our

minority citizens feel confident that Senator DeConcini will

represent our concern for a strong voting rights bill in the face

of intense opposition to many of the bill's key provisions, which

are necessary to protect what President R~itian has called, "the

crowned jewel of our democracy," the right to vote.

I am, quite frankly, surprised by the controversy surrounding

S.1992. The provisions I support and wish to discuss today seem

to me the very minimal that Congress can enact and still uphold

the 14th and 15th Amendments of our Constitution. Under S.1992,

jurisdictions that have been "good" will be able to be released

from pre-clearance; victims of voting discrimination will once

again have meaningful access to the courts, virtually denied

them-dince the 1980 Supreme Court decision, City of of Mobile v.

Bolden; and Hispanic, Asian, Indian and Eskimo voters will

be guaranteed bilingual voting assistance until 1992.

Arizona is no stranger to the Voting Rights Act. Parts of

our state have been covered under Section 5 preclearance since

1965 because, at that time, we used a literacy test and less

than 50 percent of our voting age population was registered or

turned out in the 1964 presidential election. We were covered

again in 1975, as a result of the language minority provisions,

which also required us to provide bilingual voting assistance for

Hispanics and, in seven counties, for American Indians.

Arizona does not have a state bilingual election law, and

without the federal mandate for bilingual elections, our non-English

speaking citizens would be denied their right to vote. I am very

pleased President Reagan supports this provision of S.1992.

Testimony submitted during these hearings and during House
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hearings last year reveals that bilingual elections are an appropriate

legal and legislative remedy to guarantee that non-English speaking

U.S. citizens be permitted to cast meaningful votes. The testimony

showed further that in most areas of the country, the additional

cost for providing bilingual election assistance was insignificant.

Alternative methods for providing cost effective bilingual assistance

are available and have been used successfully in Los Angeles, San

Diego and other districts whose normal election costs run high.

Hispanics make up 16.2 percent of Arizona's population and 13.2

percent of our elected officials. Between 1973 and 1980, Hispanic

representation at the city and county levels increased significantly.

In 1973, there were 57 Hispanic elected officials at these govern-

ment levels. In 1980, there were 77. Among state elected

officials (Governor, Lt. Governor, Senators, Representatives, judges

and district attorneys), between 1973 and 1980, Hispanics representa-

tion declined from 13 to 12 representatives. During those years,

we did not have any Hispanic representation in the U.S. Congress.

Between the 1976 and 1980 presidential elections, Hispanic

representation and voter turnout increased impressively. Hispanics

increased their registration by 14 percent, or 12,700 voters,

between these two elections. They increased their turnout by

25 percent, by 14,288 voters. Yet, only 55 percent of Arizona's

eligible Hispanics are registered to vote, compared with New

Mexico's 65 percent and Colorado's 60 percent.

Since 1975, the Department of Justice has issued objections

to eight voting changes contained in four letters of objection.

The Congressional and state legislative redistricting proposals

are currently under review by the Department of Justice. The

first sixty day period ends on March 7. I understand that a number

of Hispanic individuals and organizations have submitted comments

to DOJ charging that the plan will have a discriminatory impact on

Hispanic voters.

It may be suggested that Arizona's relatively small number of

objections is evidence that the state's voting problems are minor

and do not require the imposition of federal scrutiny. I reject

that conclusion and urge the Senate to reject it. The "fact that

Arizona has had a small number of objections suggests other circum-
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stances to me: the State has fewer subdivisions than any other fully

covered state except Alaska; and the state and its subdivisions pass

fewer discriminatory laws than other states because we lawmakers know

the laws will be reviewed for their possible discriminatory impact.

In other words, the Act has sensitized our lawmakers and discouraged

them somewhat from enacting discriminatory voting laws. The Act's

deterrant effect at halting discriminatory voting laws may be

as significant as the actual Section 5 review mechanism. In this

regard, I wholeheartedly agree with Attorney General William French

Smith, who praised the Act's deterrant effect in his report to the

President on the Voting Rights Act.

I support the continuation of pre-clearance contained in

S.1992 with its new bailout provision. The proposed bailout will

both protect minority voters and permit jurisdictions with genuinely good

records to be released. Detractors have referred to the bailout

in S.1992 as "impossible", while some on the other end of the

spectrum consider it too loose. I believe the truth is somewhere

in between. The bailout is stringent--and it should be. The

purpose of Section 5 is to protect minority voting rights. Those

who propose to weaken the bailout seem more interested in protecting

local election officials from what they consider the "burden" and

"stigma" of pre-clearance. The Constitution, the Congress and the

Courts have spoken on this issue many times and have concluded that

it is the proper role of the federal government to protect citizens

from denials or abridgments of their right to vote. Local election

officials who consider this a "burden" do not have my sympathy. I

urge this Subcommittee and the Senate to focus it attention on the

problems of minority voters rather than the cries from local election

officials.

I understand that during a recent hearing Senator DeConcini

raised the issue of state responsibility for its subdivisions and

questioned the need for one of the bailout criteria. The proposed

bailout would permit a fully covered state to bailout only when all

of its subdivisions could meet the bailout criteria--though, it

should be noted, not all of the smaller units must have actually

bailed out. Senator DeConcini brought up an example in which a

state would be kept under Section 5 solely because of the recalcitrance
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of one of its smaller political subdivisions and suggested, from what

I understand, that the requirement might be too stringent.

As a state legislator, I believe that standard is not only

reasonable but necessary to insure that minority voting rights

are protected. To a very great degree, states determine the

electoral practices and proceudres of their counties, cities, school

districts, water districts, sanitary and hospital districts.

The Arizona Revised Statute Title 16 is the state election

code. It is developed by the State Legislature; it is amended

frequently for both administrative and substantive reasons. It

specifies how and when elections are to be conducted for virtually

every governmental unit in the state. It specifies, for example,

that the state's more than 200 school boards must be composed of

3 or 5 members whose terms alternate and that they must be elected

on a non-partisan basis from the entire school district. The election

code specifies when elections must be held for fire, sanitary and

road improvement districts, as well as for the Central Arizona Water

District Board.

It is exclusively within the power of the state government

to specify standards and guide the electoral practices of even the

smallest of governmental units. To suggest, therefore, that the

state should be permitted to bailout when its subdivisions are not

clean is to absolve the state of its exclusive responsibility and

to nullify the relationship between the state and its political

subdivisions. As a state legislator, I urge the Senate to acknowledge

the reality of this unique relationship, and to retain this

important bailout standard.

I would like to turn now to Section 2 of the Voting Rights

Act. I fully support the amendment to this section which would

prohibit electoral practices and procedures which would "result in

the denial or abridgment" of the right to vote on account of race,

color or membership in a language minority group." Again, I am

pleased that Senator DeConcini has endorsed this vitally

important provision. I am confident that his support of this amend-

ment will help to insure its passage by the Senate.

I would like to limit my discussion of this complex issue

to three parts: 1) The pre-Mobile standard; 2) Congressional authority
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to amend Section 2 
, and 3) My experiences as a state legislator which

lead me to conclude that any 'intent' standard for voting lawsuits is

unreasonable and will not safeguard the voting rights of minorities.

The Subcommittee has heard a great deal of testimony on the

"results" standard which S.1992 would codify into law and thus

restore the standard that was used in voting litigation prior to the

1980 Supreme Court decision, City of Mobile v. Bolden. I reject

the assertions that this is a new untested standard and refer the

Subcommittee to the testimony of Frank Parker on February 11 and his

analysis of 23 lawsuits decided between 1972 and 1978. The con-

clusions of Mr. Parker's testimony deserve reiteration. They

forcefully and unequivocally rebut charges made by detractors of

S.1992, including the Attorney General of the United States.

1) The results standard will not lead to a finding of a

Section 2 violation because of lack of "proportional representation"

and one other "scintilla of evidence."

2) the results standard will not lead to court-ordered

"proportional representation"; under the results standard propor-

tional representation or racial quotas were repudiated in every case.

3) The results standard will not open "floodgates" to litigation.

Under the results standard between 1965 and 1980, few lawsuits were

brought nationwide and still fewer won by minority voters. In other

words, the results standard does not mean automatic victory for

minority voters.

I am not a lawyer and I am not a Constitutional scholar; I leave

the fine points of legal analysis to attorneys at the Mexican American

Legal Defense and Educational Fund, the Southwest Voter Registration

Education Project, and others who have worked vigilantly to represent.

minority citizens whose right to vote has been denied or abridged.

Though I am not a lawyer, I am quite familiar with the 14th

and 15th Amendments of the U.S. Constitution which empower Congress

to enact appropriate legislation to ensure full enjoyment of the

rights protected by those amendments. I believe that the Section 2

"inendment in S. 1992 is such an appropriate use of Congressional

power.

To those opponents of this amendment who will respond that

Congress does not have the authority to mandate "racial quotas in
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elections" or "proportional representation" I can only refer you

again to the findings of the experts: there is no basis in fact,

and in the 15 year history of vote dilution cases decided

prior to 1980, to support this allegation. I would not presume

to ascribe a motivation or "purpose" to those who oppose this

amendment. I will limit myself to the tangible, objective results

or effect of their opposition: an intent test will deprive minority

citizens of meaningful access to the courts that is promised them

under the Voting Rights Act.

The motivation of lawmakers in passing laws is not only

irrelevant but highly imprecise. In my almost ten years in the

Arizona Senate, I have witnessed legislators publicly 3nd privately

express their reasons for taking certain actions. Their motivations

are most often quite honorable but there may nonetheless be a wide

divergence between what they say in private and what they say in

public. All of us in public life know that and live by it. How

then is a court supposed to determine the "motivation" behind the

enactment of a particular law? And whose motivation is to be

judged? My own? my colleague's? How can the motivations of a

diverse group of people be determined with any accuracy? Indeed,

how can the motivation of one person be determined with any accuracy?

My life holding public office forces me to conclude that any

standard requiring proof of motivation in voting lawsuits is

seriously flawed and should be roundly rejected.

Voting practices should be examined based on objective criteria,

such as a history of discrimination, racially polarized voting,

the existence of discriminatory methods of election, and exclusion

of minorities from the political process. To protect a right as

fundamental to our democracy as the right to vote, Congress should

adopt a standard--in existence between 1965 and 1980--which will

provide equitable and fair relief for minority voters. To do less

would be for Congress to shirk its responsibility to uphold the

Constitution.

Thank you.
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PREPARED STATEMENT OF THE AMERICAN FEDERATION OF

STATE, COUNTY AND MUNICIPAL EMPLOYEES

The American Federation of State, County and Municipal Employees

(AFSCME), a labor union representing more than one million public

employees nationwide, takes this opportunity to endorse S.1992,

which extends and makes amendments to the Voting Rights Act of 1965.

The Voting Rights Act (Act) is clearly one of the most impor-

tant and successful Civil Rights laws ever passed. Though the 15th

Amendment of the Constitution prohibits the denial or abridgement

of the right to vote on account of race, color, or previous condi-

tion of servitude, years of litigation proved this basic right, in

actuality, did not exist. Numerous devices continued to deliber-

ately exclude blacks from politics and voting. Only since the his-

toric march in Selma, Alabama, led by Dr. Martin Luther King, which

visibly brought to light the discrimination and harassment encoun-

tered by black people who desired access to the voting booth, have

we witnessed a dramatic increase in minority registration and vot-

ing. Since that march in 1965, the number of black registered to

vote in South Carolina, Alabama, Mississippi, Louisiana, Georgia,

Virginia and parts of North Carolina, has doubled. In Mississippi

specifically, from 1870 to 1965, blacks brought cases in Court un-

der the 15th Amendment to exercise their right to vote. Litigation

proved fruitless and is evidenced by the fact that in 1965, the

Mississippi Freedom Party documented that only approximately 6 per-

cent of the black voting age population in Mississippi was regis-

tered to vote. However, since 1965 and the enactment of the Voting

Rights Act, the burden of proof is on the jurisdiction to show lack

of discrimination and the registration of Black Mississippians in-

creased by 1976 to 67.4 percent...and this is in only 11 year. We

think there is legitimate reason to fear that there would be resur-

gence of the discriminatory tactics practiced.by government officials

in Mississippi for 95 years if the Voting Rights Act is not extended.

The record in Mississippi before and after the Voting Rights Act

speaks for itself. Moreover, since the Act was extended in 1975
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to Hispanic-Americans and other language minorities who were victims

of similar discriminating voting practices as had been applied to

blacks, Hispanic registration has increased by approximately 30

percent nationwide and approximately 44 percent in the Southwest.

The dramatic increases in voter registration and participation have,

in essence, guaranteed minorities the right to cast not only a ballot,

but an effective ballot. The Act has provided minorities, who were

once disenfranchised from the electoral process, a voice in the

political decisions that affect their lives.

The increase in black elected officials can also be attributed

to the success of the Voting Rights Act.. A 1980 survey of black

elected officials, carried out by the Joint Center for Political

Studies revealed that blacks, for the first time, held one percent

of the approximately 490,200 elective offices in the country. And

it has been documented that over half of these officials are in

states covered by the Act. Black elected officials have made mean-

ingful contributions to the political and electoral process and

have influenced policy decisions. Additionally, the fact that min-

orities hold elective office has, in my opinion, enchanced govern-

ment by providing another voice to address the distribution of pub-

lic benefits. The fact that a broader base of representation ex-

ists, works to improve the well-being of the community and all of

its residents.

The increase in minority voter participation and the increase

in black elected officials, however, does not negate the necessity

of the Voting Rights Act. While the Act has eliminated such dis-

criminatory practices as the poll tax and literacy tests, more sub-

tle schemes, such as shifting to at-large elections, shifting from

election to appointment of public officials, polling place changes,

redistricting, majority runoff requirements, racial gerrymanders,

and discriminatory annexations, have emerged. These changes in

local voting laws often dilute minority voting strength so that,
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despite a large minority voter turnout, the minority vote will not

have an effect. Weakening the Act's protections would allow dis-

criminatory schemes to flourish and eliminate the participatory

gains that have been achieved.

A good example of where the Voting Rights Act (Section 5) has

halted a discriminatory voting scheme was Richmond, Virginia. Rich-

mond has always used the at-large system for elections. However,

when in 1970 the City developed a majority black population, a de-

cision was made to dilute the black voting strength by annexing

portions of a suburban, white county. The Justice Department ob-

jected to the annexation and ruled that the annexation could be re-

tained only if the City adopted a single-member district plan in

stead of the at-large system. The case was appealed and after the

1970 elections, the Supreme Court enjoined all City Council elec-

tions until litigation was completed in 1977. Since 1977, Richmond

has a nine-member City Council, five of whom are black. Richmond

now has a black mayor.

I raise the Richmond case because of AFSCME members' involve-

ment in the 1977 elections. It was the first time that the nine

ward plan had been used. The issues were clear and similar to con-

cerns in other municipalities: the need for more inner-city indus-

try, rising real estate taxes, quality education, better police

protection, etc. But the black residents of Richmond wanted their

voice to be heard on these issues too. And it was. Our members

most important role was to urge City residents to vote for the can-

didate of their choice. The results of the election reveal the

choices of the people of Richmond.

AFSCME is particularly interested in the extension of the

Voting Rights Act and casting an effective vote because of the na-

ture of our organization.. .we represent public employees. AFSCME's

Constitution points out that: "For unions, the workplace and the

polling place are inseparable..." Public employees -- more than

any other group -- know that their well-being and the quality of
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services they perform are strongly affected by who holds public

office. AFSCME members realize that basic services that are often

taken for granted...such as well paved roads, environmental and

sanitation services, the availability and quality of care in public

hospitals.. .are decided by local and state officials. Our members

also realize that those who participate in voting can affect the

actions of government. For this reason, our members are politically

active, and volunteer their services for various political activi-

ties. Declining voter turnout, which was evidenced in the last

Presidential election, reveals the continued need for greater in-

volvement by the public in the political arena. AFSCME believes

that the Voting Rights Act will continue to play an important role

in increasing the voter registration and participation levels.

Moreover, we believe the Act has, and will continue to bring about

social progress in electoral politics that is necessary for the

healthy development of this society and our democratic form of gov-

ernment.

The United States has a representational form of government

which is based on democratic principles embodied in the Constitu-

tion. Voting is one of the most basic constitutional rights, how--

ever, history has shown that the fundamental right to vote, for

many Americans, was not guaranteed. Moreover, present day attempts

to make discriminatory changes in voting and election procedures

reveals the continued need for the Voting Rights Act. For this

reason, AFSCME disagrees with opponents of the Act who argue that

it is no longer needed and that is is regionally punitive. We

believe that the Voting Rights Act has proven to be effective in

making the right to vote a reality and that, because of the Act,

a more representational government now exists... a government of,

by, and for the people. AFSCME urges the members of this body to

support S.1992, as drafted.
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PREPARED STATEMENT OF THE NATIONAL LEAGUE OF CITIES

The National League of Cities, which represents 15,000 cities

through direct membership or membership in our affiliated state

municipal leagues, strongly supports extension of the Voting

Rights Act. The continued existence of governmental practices

that deny the right to vote to many citizens is evidence that

the Voting Rights Act should be extended and strengthened.

Cities have a vital and continuing interest in the development,

maintenance, and extension of vigorous and effective civil rights

policies. Strong civil rights laws guarantee that citizens have

the right to equal representation. Without such a right, public

services and benefits are not likely to be distributed on an equit-

able basis.

Since adoption of the Voting Rights Act in 1965, the registration

and voting rates for minorities have increased dramatically and

the number of minority elected officials has increased signifi-

cantly. However, numerous practices and procedures are still used

to prevent full participation of minorities in the electoral pro-

cess and in government. The inability of minorities to participate

fully in government can adversely affect minority communities in

many ways, including the following: (1) minorities may receive

fewer and lower quality governmental services; (2) undesirable

governmental facilities, such as garbage dumps, may be located in

minority areas; (3) the minority community frequently is not pro-

vided witql equal health and safety (especially police and fire)

services; (4) the minority community often does not have equal

access to parks, recreational, and cultural facilities; and (5)

minorities may not have a proportional share of local government

employment.

Shifts from elective to appointive office, racial gerrymandering,

redistricting, at-large elections, and annexations are some of the

devices which have been used to prevent the election of minority
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officials. Inconvenient location and hours of registration, fre-

quent purgings of registration lists and complicated reregistra-

tion requirements, refusal to appoint minority registration -

officials, and dual registration requirements for courty and city

elections are some of the governmental practices which act as

barriers to minority registration and voting.

We urge the Subcommittee to extend the Voting Rights Act with the

following three provisions: '%) establishment of an effects rather

than an intents test for Section 2 court challenges to discrimina-

tory election procedures; (2) extension of the preclearance require-

ments of Section 5 and adoption of a permanent bailout procedure

for covered jurisdictions; and (3) extension of the bilingual

election requirements of Section 203 through 1992.

I. Establishment of an effects test

Section 2 of the Voting Rights Act, a permanent provision of the

law which applies nationwide, prohibits voting practices and pro-

cedures that deny the right to vote to a person because of his

race or color. We urge the Subcommittee to amend Section 2 of the

Act to require proof of discriminatory effects, rather than discri-

minatory purpose or intent, in cases brought under this provision.

This change is necessary to provide a mechanism for challenging the

legality of voting and election procedures which are not subject

to the law's preclearance requirements, either because they existed

before the Voting Rights Act was first adopted in 1965 or because

they arise in jurisdictions not covered by Section 5.

The Supreme Court, in City of Mobile v. Bolden, 446 U.S. 55 (1980),

ruled that a voting practice or procedure violates Section 2 only

if its adoption was motivated by discriminatory intent. IILC urges

the Subcommittee to restore the pre-Bolden effects test to Section

2. The courts should be allowed to consider the discriminatory

voting practice in determining whether the law was violated. The

intent or motivation of the officials who approved the change is

difficult to prove (and may be impossible to prove if the officials
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who adopted the change are dead). The effects test is more objec-

tive and practical: evidence that elements of an electoral system

are discriminatory and that voting discrimination is an historical

fact should suffice to establish a violation of Section 2. In

contrast, the intents test is a highly subjective and impractical

test: evidence of a discriminatory purpose or motivation on the

part of the officials who established the procedure or requirement

(evidence of legislative purposes is frequently nonexistent) would

be required to comply with this standard. The remedy provided by

Section 2 will become an empty promise for victims of voting dis-

crimination if they are required to meet an impossible test--proof

of intent.

The proposed amendment to Section 2 includes language explicitly

stating that the law does not create a right of proportional repre-

sentation. Thus, the amendment would simply outlaw conduct which

has the effect of discrimination on the basis of race, color, or

membership in a language minority group.

II. Extension of preclearance requirements and adoption of

a permanent bailout procedure

Section 5 of the existing law, scheduled to expire on August 6,

1982, requires that jurisdictions with a history of voting dis-

crimination submit all electoral changes for preclearance to the

Justice Department or the District Court for the District of

Columbia. Section 4 of the Voting Righst Act establishes triggers

for determining whether a jurisdiction is covered. Nine states

and portions of 13 others are subject to preclearance requirements

based on their use of exclusionary tests or devices (the use of

English-only election materials in 1972 in jurisdictions where a

single language minority group comprised more than 5 percent of

the voting age population was also deemed an exclusionary test or

device) in 1964, 1968, and 1972 and voter registration or turnout

votes of less than 50 percent in 1964, 1968, and 1972. We urge

the Subcommittee to adopt the preclearance requirements and the

new bailout procedure proposed in S. 1992.

93-706 0 - 83 - 15
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The preclearance procedures of existing law are a proven and effec-

tive tool for preventing discriminatory voting practices and proce-

dures in those jurisdictions with a history of discrimination. Such

an extraordinary remedy as preclearance is justifiable because it

protects the most fundamental right in a democratic society--the

right to vote. Litigation--because of the cost and time involved--

cannot guarantee the timely protection of voting rights.

The bailout procedures proposed in S. 1992 will enable those juris-

dictions, which are subject to preclearance requirements, to ter-

minate their preclearance obligations. We believe that the bailout

procedure is fair and equitable: it gives covered jurisdictions

an incentive to involve minorities in their political processes,

but does not permit termination of coverage until an adequate record

of compliance is established. Under the bailout procedures of S.

1992, which would become effective on August 7, 1984, a covered

jurisdiction (the political subdivisions of a fully covered state

are explicitly allowed to bailout independently of the state) could

bailout by obtaining a declaratory judgment-from the District

Court for the District of Columbia.

A declaratory judgment for bailout will be awarded if the jurisdic-

tion proves that it (and its subunits) have met the bailout standards

for the 10 year period preceding the filing of the suit. The de-

claratory judgement will be granted if during these 10 years: (1)

the jurisdiction has not used exclusionary tests or devices; (2)

the federal courts have not entered a final judgment against the

jurisdiction for having violated the voting rights law; (3) the

Federal Government has not assigned any federal examiners to the

Jurisdiction; (4) the jurisdiction has fully complied with the pre-

clearance requirements of Section 5 (e.g., the Justice Department

has not objected to the proposed changes); and (5) the jurisdiction

can establish that its voting procedures are nondiscriminatory and

it has expanded opportunities for minority participation.
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The bailout procedure provides a reasonable and equitable method

for jurisdictions to terminate their preclearance obligations. We

strongly urge the Subcommittee to adopt these criteria as the

bailout standards.

III. Extension of the bilingual election requirements through

1992

Two provisions of the existing law have significantly increased the

participation of language minorities in the electoral process.

First, jurisdictions are subject to special provisions- (i.e., Sec-

tion 5 preclearance, and Section 6 and 8, authorizing the case of

federal examiners) if they used English-only election materials

(when more than 5 percent of the voting age population are members

of a single language minority group) and registration or voter

turnout was less than 50 percent in 1972. (This requirement was

discussed in Section I of this statement.) Second, jurisdictions

must provide language assistance when members of a single language

minority group make up more than 5 percent of the voting age popu-

lation and their illiteracy rate is higher than the national rate.

This provision is scheduled to expire in 1985.

We urge extension of the language assistance provisions of Section

203 of the Voting Rights Act through 1992. Availability of language

assistance (e.g., bilingual ballots and instructions) guarantees

the integration of language minorities into the political process

and insures a more democratic society.

IV. Conclusion

We urge -the Subcommittee to approve a voting rights bill that will

provide long-term protections for the right to vote, the most

fundamental right in a truly democratic society. We believe that

S. 1992 includes three critical provisions: (1) an effects (rather

than intents) standard of proof for court challenges to discrimina-

tory election procedures; (2) extension of the preclearance require-

ments and adoption of a permanent bailout procedure; and (3) exten-
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sion of the bilingual election requirements through 1992. Without

these three provisions,'the voting rights laws will be a less than

adequate protector of the most basic constitutional right.

As city officials, we believe that passage of a strong voting rights

law is necessary to guarantee democratic governments. City govern-

ments are not likely to respond to the actual needs of their citizens

if artifical barriers prevent full participation in the electoral

process by all segments of society. A society will not be stable

and democratic if its citizens are unable to participate fully in

government through the electoral process. The importance of pro-

tecting this constitutional right cannot be underestimated and more

than justifies the extraordinary protections of the existing Voting

Rights Act and the amendments proposed in S. 1992.
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PREPARED STATEMENT OF DOUGLAS A. FRASER, PRESIDENT,

INTERNATIONAL UNION, UNITED AUTOMOBILE, AEROSPACE,

AND AGRICULTURAL IMPLEMENT WORKERS OF AMERICA

This statement contains the views of the United

Auto Workers in strong support of S. 1992, legislation to extend

the Voting Rights Act of 1965. S. 1992 is identical to H.R. 3112

which passed the House on October 5, 1981, by the overwhelming

and bipartisan vote of 389-24.

The protections contained in the Voting Rights Act

and in H.R. 3112/S. 1992 are designed to assure the most funda-

mental American right of citizenship--the right to vote. It is

altogether fitting and proper that the House vote on H.R. 3112

was bipartisan and so overwhelming.

My statement reflects the strong consensus on this

issue of UAW leadership and membership. We join numerous organ-

izations affiliated with the Leadership Conference on Civil

Rights and concerned Americans everywhere in support of S. 1992.

This bill will help to guarantee continuation of an open-door

policy which will permit more of our citizens to vote.

Those who are familiar with American history are aware

of devices and tactics that have been used to keep black people

from voting. In addition to literacy tests, there have been

violence, irregular registration hours, loss of jobs, reprisals,

evictions, loss of credit, and many other forms of intimidation

to keep black minority citizens from exercising their right to

vote.

The following incidents occurred during peaceful

efforts to register blacks in Alabama in 1965, before the Voting

Rights Act became law:

February 18, 1965 - Jimmie Lee Jackson,

a Selma black, was shot in the stomach

and clubbed in the head by Alabama State

Troopers, according to his own statement.

He died February 26, 1965.
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On March 7, 1965; Alabama State Troopers,

under orders from Governor George Wallace,

used tear gas, nightsticks, and whips to'

halt a march from Selma to Montgomery,

the state capitol. About 40 persons were

severely injured in this march in support

of voting rights.

A white Unitarian minister from Boston,

James Reeb, 38, died March-11, 1965, of

skull fractures caused by white men who

clubbed him in the head on March 9, 1965,

in Selma.

It was violence of this nature that caused Congress to

act and pass the Voting Rights Act which President Johnson signed

into law on August 6, 1965. The UAW was among the earliest

and strongest supporters of this legislation. We continue

totally committed to its objectives today in advocating enactment

of H.R. 3112/S. 1992 without delay.

We believe that if the Act is not extended, intimidation

and retaliation on a large scale could return.

A recent federal study determined that there were 23

million Americans, age 16 and over, who were functionally

illiterate. The study further indicated that 26 million citizens

could not pass the written requirements of a driver's test, nor

could they complete a job application. Many could not even read

the "help wanted" ads. The study did not conclude, however,

that these millions could not exercise their right to vote with

prudence and good judgment. While the educational system may have

failed these individuals, the political system must not compound

this injustice by denying their constitutional rights. It is

essential, therefore, that Section 4 and Section 201 of the Voting

Rights Act, which ban literacy tests nationwide, be continued.

We must restore Section 2, as provided in S. 1992 to

the original understanding before the 1980 Mobile v. Bolden U.S.
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Supreme Court decision. That decision held direct evidence of

specific discriminatory intent must be proved in order to demon-

strate a violation of Section 2. Shifting to this intent test,

which is almost impossible to prove because of its subjective

nature, instead of looking at the "totality of circumstances"

standard set forth in the White v. Reqester decision amounts to

"stacking the deck" against those who are the victims of discrim-

ination. The provisions of H.R. 3112/S. 1992 are directed at

this problem, and any effort to dilute them should be rejected

out of hand.

It should be noted that the Act, under the White standard,

did not result in a large number of court cases. In fact, between

1965 and 1980, there were less than 20 reported cases involving

Section 2 litigation; also, the proposed Section 2 would not

mandate proportional representation. To eliminate any doubt

regarding the matter, a proviso was inserted which expressly

states that Section 2 does not require quotas or proportional

representation.

America has yet to fulfill completely the basic

constitutional quarantee of providing every America, regardless

of race or color, the right-to register and vote. It is essential

that we make good on the century-old promise of the 15th Amendment.

Is it asking too much today that every American, regardless of

race, color, creed, sex or national origin, have the opportunity

to participate in the democratic process of registering and voting?

We are indeed in critical times in our nation, with

widespread disenchantment regarding the gap between principle and

practice in our society. What the Senate does now with respect to

extension of the Voting Rights Act can contribute substantially to

restoration of faith in the democratic process.

As you know, the pre-clearance provisions of Section 5

of the Act are scheduled to expire after August 6, 1982. We

believe that any change in voting or election procedures that could
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h3ve the potential for discriminating against minority voters in

covered states require pre-clearance under Section 5. We all

recognize that shifts from literacy tests to racial gerrymandering,

discriminatory at-large elections and other methods of manipulating

the election system and diluting the votes of minority voters

continue. New and more sophisticated methods have emerged for

diluting the minority vote through such practices as discriminatory

annexations, switching from election to appointment of public

officials, polling place changes and others designed to nullify

or dilute the minority vote. Section 5 will continue to play an

important role in curbing such abuses.

It is clear Section 5 has had a significant impact in

covered states where the percentage of black and Hispanic citizens

has increased with respect to both registration and voting. It

can further be demonstrated by the increased number of elected

minority official', which would not have been possible without

Section 5.

According to the National Coalition on Voter Participation,

some 11% of the 160 million eligible voters in America are black.

Blacks constitute 16.8% of the southern electorate, more than is

found in the other reqions of America. Approximately 60% of the

almost 5,000 black elected officials are in states covered by the

Voting Rights Act.*

Voter registration figures indicate the number of blacks

registered to vote in southern states covered by the Act has

doubled since 1965. Voter registration information indicates

Hispanic registration has increased by 30% nationwide and 44%

3n the Southwest since passage of the 1975 amendments to the Act.

We are aware that there are those in the Senate who

propose the elimination of Section 5 of the 1965 Votina Rights

Act. Others would like Section 5 applied to all the States,

but we in the UAW believe that the Section 5 provisions are

proner and essential as they are. They should be retained.
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Let us examine the rate of the Attorney General's

objections to discriminatory voting law changes. Ie believe

the statistics demonstrate that the protection of the Voting

Rights Act is as important today as when it was first enacted.

-During the ten-year period between 1965 and 1975, the

Attorney General lodged 404 objections to proposed election

Jaw changes.

The 1970 and 1975 amendments to the Act expanded

pre-clearance provisions to include all or part of 22 states,

including portions of California, Connecticut, Massachusetts,

Michigan, New Hampshire, and New York.

Since 1975, when Section 5 coverage was expanded

geographically, another 411 objections have been lodged. The

Justice Department since 1975 has initiated or intervened in

53 Voting Rights Act lawsuits and has been defendant in another

39.

The pre-clearance requirement properly applies to those

areas of the country where there have been problems with voting

discrimination because of the use of literacy tests and other

eiscriminatorv procedures which have resulted in extremely low

rates of registration and voter turnout.

We believe the fact that the Attorney General has lodged

more than 800 Section 5 objections to discriminatory voting law

changes in those areas since the enactment of the Act indicates

there are still serious problems in covered areas.

Expansion of the Act to cover all 50 states, as

advocated by some, would not be cost-efficient since it is

presently estimated that the staff needed to handle the increased

volume of election law submissions would quadruple. The paper-

work alone would obviously be burdensome and be counter to

appeals for less bureaucracy. It would also divert attention

and resources from the areas where the problems are most acute.

Those who wish to expand Section 5 to cover the entire

country may not be fully aware that Section 3(c) of the pre-
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clearance requirement may be imposed in any state or political

subdivision not presently covered under Section 5. Setion 3(c)

may be applied to any state in the event a Federal District Court

finds a violation of the 14th or 15th Am.endment.

The fact that this provision has seldom been invoked

demonstrates that the present coverage of- the pre-clearance

requirement has been appropriately tailored to meet the need.

Looking at the approximate 35,000 election law changes

submitted for federal pre-clearance under Section 5 of the Act

and the fact that the Attorney General has objected to about

2%, or 815, has resulted in suggestions that the Act may no

longer be necessary. This is not a proper conclusion.

In the first place, most state and local governmental

units covered by Section 5 are aware of the requirement and are

deterred from proposing changes that they know would be objectionable

under Section 5.

Were it not for the federal pre-clearance requirement,

over 800 lawsuits would have had to be filed by the Justice

Department or private plaintiffs to obtain relief from discrim-

inatory voting law changes. The cost of enforcing Section 5 is

low compared with the cost of lawyer time, court time, litigant

time and money which litigation to remedy these changes would

have required.

We believe that the federal pre-clearance procedure

is one of the most simple and expeditious administrative procedures

provided by the Federal Government. A covered state or political

subdivision must show that voting law changes are not discriminatory

in purpose or effect, either to the Attorney General or the

District Court for the District of Columbia. For example, when

changes are submitted to the Justice Department, there are no

forms to fill out and no formal hearings or presentation of

witnesses. All the proceedings can be conducted by phone or

mail. It is surprising that many of the proponents of less

government are proposing more red tape and bureaucracy.
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In response to those who feel a new "bailout" mechanism

would be appropriate, the House-passed bill and S. 1992 do in fact

provide for a fair, reasonable and achievable bailout provision

that would take effect in 1984. The safeguards under the bailout

provisions would require the covered jurisdiction to meet certain

standards to assure compliance with the Voting Rights Act before

it could be exempted from the Section 5 requirements. We believe

the bailout safeguards contained in S. 1992 are reasonable and

yet assure adequate protection for minorities within covered

jurisdictions.

The 1975 amendment under Section 203, requiring that

certain states and local jurisdictions provide assistance in

other languages, must be extended intact. We recognize that

in some areas of the nation hostility existstowards Hispanics, Native

Americans and other U.S. citizens, resulting in the inadequate

enforcement of the bilingual election process. Bilingual

elections have opened up the process to many first-time voters.

We believe that Section 203 should be extended seven

years as proposed in S. 1992, from 1985 to 1992, to assure

uniform protection. If the Voting Rights Act provisions are

not extended, Blacks, Hispanics, and Native Americans, now

registered, would in many cases follow the oath of retrogression,

for the process of rereqistering would amount to a screening

of present registrants through the mill of exclusion.

We are disappointed that the Justice Department has

attempted to weaken the provisions of the House-passed voting

rights measure. It appears that it did not thoroughly review

or chose to overlook the record of hearings in the House closely.

That record emerged from three months of comprehensive hearings

which demonstrated the need for H.R. 3112 as passed by the House

last fall.

President Reagan has stated on numerous occasions-that-...

he does not want to dilute the effectiveness of the Voting Rights

Act, yet he chooses to follow the Justice Department and others
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in advocating amendments which would, in our judgment, jeopardize

the voting rights of many Americans.

Now is the time to demonstrate without question that

our nation is committed to protecting the voting rights Qf all

Americans.

The present activities by domestic terrorists like

the Ku Klux Klan and the American Nazi Party, in reviving racial

polarization and violence, make it even more critical that

Congress reauthorize the Voting Rights Act of 1965 and that it

do it without delays or any weakening amendments.

Any backward move would be a signal to domestic

terrorists to increase those acts of violence that have marked

their past. Such a signal would translate into a dangerous

message not only to citizens protected by the Votinq Rights Act,

but it would tell the world that the U.S. government is not

totally committed to protecting the voting rights to each and

every citizen.

The Voting Rights Act of 1965 is an important, lasting

product of the civil rights movement of the sixties. It was

through the dreams and blood of such leaders as Dr. Martin Luther

King, Jr., President John F. Kennedy, President Lyndon Johnson,

who risked their very lives--and in some cases, lost their lives--

to ensure the civil rights of minorities that the 1965 Voting

Rights Act became a reality.

President Reagan stated on November 6, 1981, "The right

to vote is the crown jewel of American liberties, and we will

rot see its luster diminished." It is that luster that the voting

rights legislation is designed to protect and enhance.

We are encouraged that 62 Senators--Democrats and

Republicans have joined Senators Kennedy and Mathias in

cosponsoring S. 1992. This bipartisan expression, coming on

the heels of the over-whelmina support Republicans and Democrats

gave to H.R. 3112 in the House, gives us hope that the Congress

will act responsibly on the legislation to extend the Voting
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Rights Act which, when all is said and done, is designed to

protect the most fundamental of all our civil rights--the richt

to fully participate in our democratic process by exercising

the franchise;-

We urge that S. 1992 be adopted without any amendments

and that it be done without delay. The country and its citizens

need this message. The Congress must respond.

We appreciate the opportunity to have shared with

members of the Committee on the Judiciary the views of the

UAW in strong support of S. 1992. Thank you.
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PREPARED STATEMENT OF LANE KIRKLAND, PRESIDENT,

AMERICAN FEDERATION OF LABOR AND CONGRESS OF

INDUSTRIAL ORGANIZATIONS

The American Federation of Labor and Congress of Industrial Organizations,

a federation of 101 national and international unions representing more than

13,500,000 working women and men across the United States, has supported the

Voting Rights Act both during the effort in 1965 to enact the law and on each of

the subsequent occasions when perfecting amendments have been adopted. We now

strongly endorse S. 1992, and urge this Subcommittee, the full Committee, and the

full Senate to promptly act favorably upon it.

We cannot Ignore our failure for nearly a century to end the discriminatory

denial of citizenship rights, or pretend that in fifteen years we have restored the

situation to what it would have been had there been no discrimination, or had there

not been a long-term failure to correct that wrong. Our national history, and its

inevitable lingering consequences, made this Act necessary and make its

continuation essentiaL

In 1870, after brutal struggle, we amended our Constitution to provide that

"The right of citizens of the United States to vote shall not be denied or abridged

by the United States or by any State on account of race, color or previous condition

of servitude." In addition to enunciating that profound principle, the Amendment

specifically authorized the Federal Government to enforce that principle through

appropriate legislation. And Congress was not slow to take up the task. In that

same year actions which obstruct the exercise of the right to vote, whether by

private persons or public officials, were made a crime, -and a year later Congress

provided for detailed federal supervision of the electoral process.
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But, as we all know, times and concerns changed, and denial of the franchise

became a way of life in parts of the country. For 95 years, the promise of the

Fifteenth Amendment was honored in the breach, and this despite a long series of

court decisions striking down particular discriminatory practices and despite

actions by the Congress In 1957, 1960 and 1964 designed to facilitate court

enforcement. And so, as the Supreme Court summarized the Congressional purpose

shown in the legislative history of the 1965 Act:

The Voting Rights Act was designed by Congress to banish the
blight of racial discrimination in voting, which had infected the
electoral process in parts of our country for nearly a century.
Congress felt Itself confronted by an insidious and pervasive
evil which had been perpetuated in certain parts of our country
through unremitting and ingenious defiance of the Constitution.
*** Congress concluded that the unsuccessful remedies which
It had prescribed In the past would have to be replaced by
sterner and more elaborate measures In order to satisfy the
clear commands of the Fifteenth Amendment. (South Carolina
v. Katzenbach, 383 U.S. 301, 308, 309, upholding the Act's
constitutionality]

The law that emerged met the classic tests of sound governance. Congress

acted in accord with and to advance our highest ideals. That action was in

response to clear and convincing evidence of a need to act. The present means for

meeting that need were adopted only after more conventional alternative means

were tried and found wanting. Even then the legislature acted with

circumspection. Section 5 of the Act, the "sterne [st]" of its provisions, applies

only to jurisdictions in which there were barriers to exercising the franchise that in

fact-affectud the extent of voter participation. Finally, the framers of the 1965

Act took pains to devise an enforcement system that is simple and speedy. Under

Section 5, the heart of the Act, a covered jurisdiction sends to the Attorney

General a copy of the voting law. that jurisdiction wishes to follow and material on

the law's purpose and effect. The Attorney General must reply within 120 days; if

his response is that the law meets the Act's requirements, that is the end of the
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matter; if not, the Jurisdiction may seek a declaratory judgment from the federal

courts. That is an example of administrative efficiency that meets the standards

of the sternest critics of government.

8. 1992 extends the law so as to continue the work not yet completed of

providing a full and fair opportunity to minority voters to participate in the

political process. In so doing, the bill makes two changes in the present text that

we believe to be salutary.

One of these is the amendment to Section 4 of the statute to add a new "bail-

out" provision. Under this amendment, any covered jurisdiction that has truly

determined upon a course of nondiscrimination and has taken positive action to

stimulate minority voter participation may have itself removed from coverage of

the special provisions of Section 5. We are impressed by the argument that the

statute should contain encouragement to covered jurisdictions to adhere

scrupulously to their obligations under the Act and to reform their election

methods and procedures. The amended language of Section 4(a) provides that

incentive and details what a covered jurisdiction - whether State or county -must

do to be out from the preclearance procedure.

There have been statements by some that the new bail-out provision of S.

1992 is overly demanding and will be impossible to meet. To the contrary, in our

view, its provisions are rational and clear and would cleanly distinguish between

those jurisdictions that have conformed to national policy in this area and those

which, because they continue to discriminate, ought not be released from Section 5

requirements. The best informed projection is that under this amendment a very

substantial proportion of the presently-covered jurisdictions should be able to bail

out from the preclearance requirements upon the effective date of the amendment

In 1984 --some one-quarter of all of the counties now covered. If this comes to
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pass, it will demonstrate the truest success of the Voting Rights Act.

Overwhelming bipartisan majorities in the House rejected every effort to amend

the new bail-out language contained in S. 1992, and we commend that course to this

Subcommittee.

The second textual change worked by S. 1992 is the amendment to Section 2

of the Act. Section 2 as amended would bar voting qualifications, prerequisites to

voting, standards, practices and procedures that are imposed or applied "in a

manner which results in a denial or abridgement of" voting rights on the basis of

race, color, or language minority status. This amendment serves the sound office

of conforming Section 2 to Section 5 of the Act. Section 5 as it stands bars such

voting rules having the effect of denial or abridgement of the same rights, on the

same bases, when a covered jurisdiction makes a change in its laws. We think It

sound legislattve practice to treat the same conduct in the same way throughout a

statute.

In this connection it is essential to understand what amended Section 2 does

not do. The explicit language of the final sentence of the amended Section states

"The fact that members of a minority group have not been elected in numbers

equal to the group's proportion of the population shall not, in and of itself,

constitute a violation of this section." Given that language, we do not understand

the claim that the bill requires proportional representation, or, as some have

asserted, requires quotas in the composition of elected bodies.

Finally, it has been suggested that those who support the Section 2

amendment are inconsistent in their approach to congressional action concerning

matters on which the Supreme Court has spoken. One cannot, the argument goes,

support this amendment which would reverse the reading a plurality of the Supreme

Court gave to Section 2 In the Mobile case, while at the same time opposing bills

93-706 0 - 83 - 16
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such as those now before the Judiciary Committee which would limit or remove

federal court jurisdiction to enforce Supreme Court decisions interpreting the

Constitution with respect to racially segregated schools. This simplistic argument

overlooks the decisive difference between the power of the Legislative Branch

concerning legislation and its power concerning Constitutional rights. There is no

inconsistency whatsoever between our strong support for the Section 2 amendment

and our equally strong opposition to the other bills in question. In the decisions

that are sought to be overridden by the court jurisdiction bills, the Court was

interpreting the Constitution. There the Judicial Branch is theultimate authority,

and a Supreme Court ruling may be overridden only by a Constitutional

amendment. In the Mobile case, the Justices were not interpreting the

Constitution but, rather, were setting forth what they understood to be the

meaning of an Act of Congress. Where that is the issue, the final authority is the

Congress, which is always free to clarify or to change federal statutory law.

It is not surprising that there is near universal agreement that the Act has

been the most successful of this country's civil rights laws. Blacks and the

language minorities protected by the bilingual provisions are now participating in

political life in greatly increased numbers, both as voters and as candidates. But

that relative success does not mean that our nation has reached a state of grace.

Much remains to be done. S. 1992 will provide the means for further

accomplishment. We urge its prompt adoption.
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PREPARED STATEMENT OF THE UNITED STATES CATHOLIC CONFERENCE

This testimony on the Voting Rights Act is submitted for the record by the

United States Catholic Conference, the national action arm of the Roann Catholic

Bishops. The United States Catholic Conference strongly supports S. 1992, legisla-

tion to extend the Voting Rights Act.

Extension of the Voting Rights Act is a matter of basic social justice

because the right to political participation for all people is one of the basic

rights protecting human dignity. The right to vote is essential for full citizenship.

Without it, we lose the power to take part in decisions which affect our lives.

Without it, ouw full human dignity is inpaired. The United States Bishops have

repeatedly emphasized the importance of political responsibility. In their words,

"We are all called to become informed, active and responsible participants in the

political process." In a statement entitled, Political Responsibility for the 1980's,

the Aidnistrative Board of the Catholic Bishops expanded on this theme:

"It is important for all Americans to realize the extent
to which we are all interdependent members of a national can-
munity. Increasingly, our problems are social in nature,
demanding solutions that are likewise social. To fashion
these solutions in a just and humane way requires the active
and creative participation of all. It requires a renewed
faith in the ability of the human ommunity to cooperate in
governmental structures that work for the ocmmn good. It _.
requires above all a willingness to attack the root causes
of the powerlessness and alienation that threaten cw democracy.".

Papal teaching has likewise addressed this subject. In his encyclical

statement entitled, Pacem in Terris, Pope John XXIII stressed that "all citizens

should be provided, without any discrimination, the pratical possibility of fully

and actively taking part in the establishment of the foundations of the political

community, in the direction of public affairs, and in the election of political

leaders."

ThE NM FOR A STROG VOTNG RIGHTS ACT'

The Voting Rights Act has done much to put an end to discrimination at the

voting place. For mil-ions of Americans it protects that most basic right to vote.

In the past sixteen years the political process has been opened to millions of

minority citizens who were previously excluded. There have been significant

increases in minority voter registration, in minority voting and the election of

minorities to public office. Despite mach prqges, the pranise of equal partici-

pation is still unfulfilled. Witness after witness who testified during months of

hearings held in the House Judiciary Subccumiottee last year documented practices
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that still deny access to minority voters. The more obvious discriminatory practices

such as poll taxes and literacy tests have been replaced by other barriers to full

political participation by minority voters. These new, more sophisticated barriers

take such forms as at-large election schemes, racial gerrymandering, and annexations.

These practices are used to dilute the impact of the minority vote and to discourage

political participation of minorities.

In Mississippi, people have to register twice to vote -- with the county

clerk first, to vote in state and county elections, and with the city clerk to

vote in city elections. Residents of northern Sunflower County, for example, must

drive fifty miles to the county seat in Indianola to register for state and county

elections and then drive fifty miles back to their home towns to register for city

elections. Registration can take R3aoe only during regular business hours on

weekdays. Increasingly, re-registration laws are also being employed to purge

minority voters from the rolls.

The absentee ballot privilege is also abt~ied. The Atlanta Constitution

investigated the 1980 Taliaferro County, Georgia, primary and found t-at coercion

of black voters was reinforced by highly questionable absentee voting procedures

which dilute black voter strength. Absentee ballots accounted for one-third of

the votes cast. The newspaper found that candidates, including incumbents who

wield considerable local power, regularly hand-deliver absentee ballots to poor

and illiterate black voters and stand by them while their ballots are filled out.

Many former residents of Taliafero County are allowed to vote by absentee ballot

despite a state law prohibiting this practice. The sheriff's children, for example,

including one 4ho had not lived in the state for twenty years, voted by absentee

ballot. Taliafero County has a 70 percent black population, yet a black citizen

has never been elected to public office.

At-large election schemes in which seats on a governing body are elected

from throughout a city or county, rather than on a district-by-district basis,

are often used to dilute the effectiveness of the minority vote. In Pike County,

Georgia, a black cama close to winning a seat on the county school board. Shortly

thereafter, the county abolished the district system, forcing candidates to run

countywide.
Discriminatory annexations of white sububs or subdivisions are employed

to decrease minority voters. For example, Chicanos were gaining strength in
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Victoria, Texas. The city proposed an annexation change which under the preclearance

requiraennt had to be submitted to the Department of Justice. The Justice Department

objected to the annexation plan beole-it would have diluted the voting strength

of Chicanos. Victoria now has Chicano representation on the city council.

Nationwide redistricting is occurring throughout the county as adjustments

are made in conformity with the 1980 census. Reapportiornent is discriminatory

when lines are drawn for the purpose of minimizing minority voting strength. The

Justice Department, responding to preclearance submissions, has already rejected

a number of reapportioment plans which dilute the voting strength of blacks.

In some places, reapportionment is being postponed in hopes that Congress will

nullify or dilute the preclearance requirement.

In the words of a House Judiciary Coamittee member: "During the course

of the hearings it has become progressively clear . . . that certain areas of this

country 'al* not aggressively sought to improve their electoral systems in a way

that would permit minorities to become active participants." Without an extension

of the Voting Rights Act, minority voters will not be protected against threats

to their political equality. Moreover, the gains that have been made are likely

to be undemined.

SDATE ACrION EED

A strong, bipartisan bill ws overwhelmingly passed by the House of Repre-

sentatives and has been introduced in the Senate as S. 1992. It deserves the full

support of the Senate. Several proposals to change the House-passed bill would

seriously undermine the effectiveness of the Voting Rights Act.

1. The Intent Test

Opposition to the House bill in the Senate has focused almost exclusively

on whether a violation of Section 2 of the Act requires proof of discriminatory

purpose or intent. This Section prohibits practices or procedures which abridge

or deny the right to vote on account of race. The House bill amends Section 2

of the Act to make clear that voting discrimination can be proved by evidence of

discriminatory resuj .s without specific proof of intent to discriminate. This

clarifying wmechent has been necessitated by the Supreme Court's 1980 decision

in Hobile v. Bolden, 446 U.S. 55. In Mobile a plurality of the Court held that

Section 2 of the Act was intended to have an effect no different from that of

the Fifteenth A=Xket and that Aindment prohibits only puroseful discriminatory
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denial or abridgement by government of the freedom to vote on account of race,

color, or previous condition of servitude.. Establishing purposeful discrimination

under Mobile presents a more difficult burden for plaintiffs to sustain than had

previously been required in soe lower court decisions. See Zimner v. M*eithen,

485 F. 2d 1297 (5th Cir. 1973), aff'd on other grounds sub non. East Carroll

Parish School Board v. Marshall, 424 U.S. 636 (1976). Opponents argue that those.

who challenge discriminatory voting practices should be required to prove that

there was a racially motivated intention to discriminate on the part of those

wo devised thq system. This standard of proof is very difficult to meet, par-

ticularly when a challenged practice or procedure was established many years ago.

In Edgefield, South Carolina, for example, a District Judge has found at-large

elections to be clearly discriminatory. The Mobile decision forced him to change

his ruling because, despite the blatant evidence, intent could not be proved.

The debate over the intent test cannot ignore that thp Voting Rights Act

was passed because historically previous efforts to secure the rights guaranteed

by the Fifteenth Amendment had niot been effective. It was agreed that the right

to vote deserved special judicial protections. It was the "preserver of all other

rights," and essential to a democracy.

Opponents argue that the results test is really a code word for racial

quotas; that is, it will lead the courts to strike dcwn election systems which do

not mirroz the racial and language minority groups' proportion of the population.

This assertion is untrue. The amendment to Section 2 includes an explicit

disclaimer to eliminate any doubt: 'he fact that members of a minority group

have not been elected in numbers equal to the group's proportion of the population

shall not, in and of itself, constitute a violation." The results test is based

on an aggregate of objective factors, not a single test.

The intent test should not be debated solely in technical terms or principles.

The intent test really goes to the heart of the effectiveness of the Voting Rights

Act in prohibiting certain kinds of practices which discriminate against minority

voters. In this respect, the debate over the intent test is a debate over the

met fundamental of all rights to participation in a deacratic society and whether

or not abuses will go unchallenged.

It is not sufficient for the Congress to acknowledge that the Voting

Rights Act has been effective and to point to the achievements of minorities in
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voter registration and election. As the oourts have held, the right to vote can

be affected by a dilution of voting power as well as by a prdhbition in casting

the ballot. If the Section 2 am tent is not adopted, unjust system may go

unchallenged - the Voting Rights Act will be effectively rippled. An intent

test, which may be apprriAte in other circumstances is not appropriate for

the Voting Rights Act. It would weaken a law that has been extremely effective

by making it harder to prove a violation. It would allow discrimination to continue.

2. Bailout

We do not support a mor perissive bailout standard than the one

established by S. 1992. The bailout provision in the bill would for the first time

allow states and counties to escape the preclearance coverage established in Section

5 of the Act. Critics claim that the bailout standards are too stringent and are

not a genuine incentive for covered jurisdictions to change discriminatory behavior.

Studies of approximately 800 counties in major covered states demonstrate, to the

contrary, that approximately one-fourth would be able to bail out by 1984 when the

new provisions go into effect. Looser standards would effectively allow states or

other political subdivisions to baLil out without ending discriminatory behavior.

Jurisdictions which continue structural barriers that discriminate should not be

allwed to bail out. Neither should a bailout test ignore lawsuitO, judpwts,

consent decrees and other legal actions stemming from voting abuses. Similarly,

jurisdictions should not be permitted to bail out if their subluits are engaged

in voting discrimination. Otherwise, a county, for example, would be able to bail

out and escape preclearance while its cities and school districts pursue voring

rights abuses. A moe permissive bailout would weaken the preclearance requirement

and the protections it affords minority voters.

3. Bilingual Elections

The Voting Rights Act has required bilingual registration and election

materials in areas with large non-Eglish speaking populations since 1975. These

provisions should be continued for another ten years. Until that time, citizens

who did not speak Enlish had been barred from participation in the political

process because elections we in English.

Most would agr that American citizens who are eligible to vote but

who oannot understand English should not be penalized. Their problem, to a large

extent, is a f.mtion of being denied equal educational opportunties. Since the
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introduction of bilingual election materials, Hispanic participation in the

electoral process has increased dramatically.

Opponents have charged that bilingual election assistance is too costly.

On the contrary, where bilingual elections are well inplerented, the cost is minimal.

In Los Angeles County, for example, 30 percent of the population is Hispanic. For

the 1980 general election, 45s,000 persons requested bilingual materials. The cost

was only 1.2 percent of the-total election.

Another charge leveled against bilingual elections is that they promote

separation. The very intention of bilingual elections is to reverse years of

isolation and to integrate the long-disenfranchised Hispanic citizen into the

political process. One of the best ways to avoid a separatist movement in this

country is to encourage participation in the exercise of the right to vote.

CONCLUSION

Minorities of this country should expect nothing less than the full protection

of their inalienable right to fair and equal participation in the political process.

The extension of the Voting Rights Act is a matter of basic justice. This most

basic right must continue to be protected through renewal of the Voting Rights Act.

We urge adoption of S. 1992 without weakening amencknents.
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PREPARED STATEMENT OF ROBERT ABRAMS, ATTORNEY GENERAL OF

THE STATE OF NEW YORK

I am grateful for the opportunity to submit this

testimony to this distinguished subcommittee in support of

the proposed extension of the Voting Rights Act of-1965

contained in S. 1992. I speak as the elected Attorney

General of the State of New York -- a state which is not

only covered by the Act's general provisions but which has

three of its largest counties covered by the special

provisions of the Voting Rights Act.

The right to vote and to have that vote count is

the bedrock of our democracy. By ratifying the Fourteenth

and Fifteenth Amendments in the 1860's, the states declared

this to be true. By passing the Voting Rights Acts one

hundred years later, Congress sought to make the

Constitutions's promise of voter equality a reality, at long

last, for our minority citizens.

Every state of course has the right to determine

its own electoral processes, and the Voting Rights Act does

not interfere with this right. But Congress has also

declared that states' activities must be exercised within

the constraints of the Fourteenth and Fifteenth Amendments.

Federalism can mean no less.

The history of the past fifteen years has proven

Congress right. The Voting Rights Act gives practical

effect to the Fourteenth and Fifteenth Amendments. It has

led to dramatically increased registration and voting among

Black and Hispanic citizens, and has helped to increase the

numbers of Black and Hispanic elected officials. Because

the Act works so well, Congress wisely decided to extend its

terms in 1970 and again in 1975.

The Act eliminated the literacy test for voting, a
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discriminatory requirement of long standing. And to assure

that more novel or subtle devices did not replace older

forms of discrimination, the Act included a "preclearance

requirement." For the past fifteen years, this requirement

has deterred the use of new forms of discriminatory

practices --- in many cases by discouraging even their

introduction into state legislatures.

In 1975, many argued that because the affected

jurisdictions had made significant gains, the Act's

preclearance requirement was no longer necessary. It turned

out not to be true. In 1976, the Department of Justice

objected to as many or more proposed changes from some

affected states as it had in any previous year.

Unfortunately, discriminatory practices will continue to be

devised next year, and in future years, and our nation.

cannot tolerate that. The preclearance requirement is the

crucial safeguard we must maintain. Therefore, I support

the provisions of S. 1992 which make the preclearance

provision a permanent part of the Act and simultaneously

establish a workable "bail out" provision which would

relieve affected jurisdictions of their preclearance

obligations upon a showing that they have truly abandoned

discriminatory voting practices.

Section 2 of the Voting Rights Act prohibits

discrimination in voting; its terms are permanent and its

coverage nationwide. Section 2, as amended by S. 1992,

makes clear that this Nation will not tolerate voting

practices and procedures which operate to deny minority

citizens the fundamental right to vote. The amendment is of

critical importance.

In 1975, Congress extended the protections of the

Voting Rights Act to language minorities, after finding that
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they too had been systematically excluded from the electoral

process. In the last si.x years, bilingual elections have

begun to translate the Fourteenth Amendment into a reality

for may American citizens who are not fluent in English.

For example, the number of Hispanic citizens who voted last

November was 20% higher than in 1976. And this increase

took place despite what the Federal Election Commission in

1979 found to be minimal" compliance with the bilingual

provisions in some areas of the country. The bilingual

provisions should be exterded until 1992.

The bilingual and preclearance provisions of the Act apply

only to states and political subdivisions that meet certain

specifications. Kings, New York and Bronx counties in New

York State are subject to these special provisions. New

York's experience in complying with these requirements

convinces me that the burdens created by these provisions

are minimal. They are a burden only when ignored --- and

that is precisely when we most need their strictures.

New York State has supported the Voting Rights Act

from the outset. The Act has effectively secured the right

to vote for many of our minority citizens. However, the

battle is far from over. S. 1992, now before this

committee, and passed overwhelmingly (as H.R. 3112), by the

House of Representives, is an effective and necessary weapon

in that battle. I urge the committee to support that bill.

SECTION 2: THE LEGAL STANDARD

Section 2 of the Voting Rights Act, as amended by

S. 1992, prohibits the use of any discriminatory practice or

procedure "which results in a denial or abridgement of" the
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right to vote on account of race or color or in violation of

the protections afforded language minorities. This

amendment clarifies the legal standard to be applied under

Section 2, a clarification required by the decision in City

of Mobile v. Bolden, 446 U.S. 55 (1980). There a plurality

of the United States Supreme Court, abandoning prior case

law, held that Section 2 requires direct proof that a voting

practice was adopted or retained with the intent to

discriminate. As Justice White noted in his dissenting

opinion in Mobile, this new evidentiary requirement "leaves

the courts below adrift on uncharted seas with respect to

how to proceed." 446 U.S. at 103. The confusion engendered

by the Mobile decision requires the amendment's clarifying

language; however, it is our commitment to voting rights

that requires the amendment's substantive language restoring

the "results" standard.

Such a standard does not, aR some argue, permit a

finding of discrimination on no more than evidence of

disproportionate election results, nor would it result in a

requirement of proportional representation by race. These

arguments are belied by the terms of the amendment which

specifically provide:

The fact that members of a minority group
have not been elected in numbers equal to the
group's proportion of the population shall
not, in and of itself, constitute a violation
of this section.

The spectre of proportional representation is

illusory. If the language of the amendment does not

unequivocally make my point, the language of court decisions

prior to the Mobile decision should do so. These decisions

were made under the standard the amendment seeks to restore.
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In these decisions, the Supreme Court, as well as lower

federal courts, never imposed a requirement of proportional

representation, nor did those courts find that the mere lack

of minority officeholders was sufficient to prove

discrimination. Indeed, such-concepts were specifically

rejected. For example, in White v. Register, the Supreme

Court held:

To sustain such claims it is not enough that
the racial group allegedly discriminated
against has not had legislative seats in
proportion to its voting potential. The
plaintiffs' burden is to produce evidence to
support findings that the political processes
leading to nomination and election were not
equally open to participation by the group in
question --- that its members had less
opportunity than did other residents in the
district to participate in the political
processes and to elect legislators of their
choice. 412 U.S. at 765 - 66.

The pre-Mobile cases focused on whether minorities

had less opportunity than others to participate in the

electoral process and not simply on the results of

elections. In so doing, they considered the totality of

circumstances surrounding the challenged procedures. Again,

referring to White v. Register, the Supreme Court applied

the "results" standard and struck down at-large voting

procedures in two Texas counties, based on the trial court's

"intensely local appraisal" of a wide range of facts showing

that Mexican-Americans were "effectively removed from the

political processes .... " 412 U.S. at 769.

By contrast, the intent test, as interpreted by

the Mobile Court, requires courts to inquire into the

elusive area of motive and often requires plaintiffs to

prove the thoughts and intentions of long-dead officials.

It is an impossible burden in almost any situation, and it
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is assuredly one that cannot appropriately be imposed in the

critical area of voting rights. I say this with the full

knowledge that I am advocating rejection of a standard which

would virtWally insulate from attack voting practices which

as the Attorney General of the State of New York I may be

called upon to defend. However, we are not here evaluating

trial strategies, but rather the legal standards necessary

to ensure equality of access to the right to vote. The

amended Section 2 is vital to that effort.

THE PRECLEARANCE REQUIREZ4ENT

Although the State of New York, like every state

in this Nation, is subject to the prohibitions of Section 2

of the Act, only 22 States, including three New York

counties, are subject to the preclearance requirement of

Section 5 of the Act. The counties of Kings, New York and

Bronx first came within the purview of the Act in March,

1971. It was then that the United States Attorney General

determined that the literacy requirement imposed by New York

law was a "test or device" within the meaning of the Voting

Rights Act, and the Director of the Census Bureau determined

that less than 50% of the persons of voting age residing in

each of the three counties had voted in the preceding

presidential election. Thereafter, as allowed by the Act,

the three counties attempted to be exempted by the federal

court from the preclearance requirement. They tried without

success to demonstrate that New York's literacy test had

neither the purpose nor effect of abridging any citizen's

right to vote on account of race or color. As a result, New

York has been required to submit to the Department of

Justice all the voting laws and procedures enacted since

November 1, 1968 which affect any of the three counties.
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Because any change in state law or regulation

necessarily affects the three counties, all such changes are

precleared with the Department of Justice. Redistricting

affecting any of the three counties is precleared; two

examples are the upcoming statewide reapportionment and the

recent realignment of the New York City Council after the

1980 Census. Additionally, changes unique to any of the

three counties, such as location of polling places, are also

precleared.

Because responsibility for complying with the

Act's preclearance requirement regularly falls both on the

New York City Board of Elections and the New York State

Board of Elections, I had my staff discuss with the heads of

these two agencies their views on the preclearance

requirement.

- The New York State Board submits to the Justice

Department for preclearance all amendments to our election

law. On average, eight to twelve amendments are submitted

each year. The submission includes a cover letter of

transmittal, a copy of the bill, the memorandum in support

prepared by the bill's sponsor, any other memoranda that

were influential in gaining passage, and the memorandum

explaining the bill's terms and effect, which is prepared

by the State Board of Elections for the Governor. By

submission of these documents, the State Board of Elections

is usually able to provide the Justice Department with all

the information it requires to determine whether or not a

proposed change will have a discriminatory impact. It

-should be noted that with the exception of a routine cover

letter, the submission generally includes only documents

which have already been prepared as part of the process by

which-the bill was enacted into law. On the rare occasion
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when this information is insufficient, the additional

information. required can generally be transmitted by

telephone. When the voting change is not objectionable, the

preclearance process imposes an insignificant burden on the

state and results in no delay in implementing amendments to

our voting laws.

The preclearance procedure followed by the City

Board of Electlons is similarly not cumbersome. The vast

majority of changes submitted involve changes in local

district lines and polling places. Again, the original

submission is usually sufficient; when the Justice

Department requires additional information, that information

can also generally be provided by telephone.

Since becoming subject to the Act's preclearance

requirement, New York has had more than 500 changes in

voting practices reviewed by the Justice Department. The

Department raised objections four times, twice in 1974,

once in 1975, and once in 19.81.

A brief mention of these situations aptly

demonstrates the Voting Rights Act's effectiveness in

preventing changes with harmful consequences for minority

citizens. In September, 1974, the Department objected that

certain polling places had been located in New York County

in apartment complexes with mostly white tenants, although

polling places had not been similarly located in complexes

with mostly minority tenants. As a result of the objection,

steps were taken to make polling places equally accessible

to white and minority voters. In September, 1975, the

Justice Department objected to the consolidation of two

Democratic leadership districts in Manhattan. The proposed

consolidation would have dismembered a predominantly

minority district, with the possibility that the votes of

minority voters would be diluted. As a result of the
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objection, the consolidation plan was abandoned. In each

case, the objection was interposed in a timely manner,

causing the minimum necessary disruption to the electoral

process. And, in each case, the matter was resolved without

litigation.

The third objection, and the one which resulted in

the United States Supreme Court's decision in United Jewish

Organizations of Williamsburgh, Inc. v. Carey, involved the

1974 redistricting of State Assembly, State Senate, and

Congressional districts in Kings and New York counties.

Most of the redistricting was unobjectionable. However, the

Justice Department was concerned that the creation of

certain districts in those two counties would have the

effect of abridging the right to vote on account of race.

While, of course,eNew York had the right under the

Voting Rights Act to challenge the Justice Department's.

determination in court, the state chose instead to redraw

the districts to prevent vote dilution. The reapportionment

amendments were submitted to the Justice Department on May

31, 1974 and were approved one month later. However, white

voters in Kings County sued, alleging that the plan violated

the Fourteenth and Fifteenth Amendments.

Ultimately, the Supreme Court in the UJO case

upheld the plan, ruling that the Constitution does not

prohibit racial considerations when they are used to

minimize the consequences of racial discrimination. New

York, in redrawing the districts, had appropriately sought

to alleviate the consequences of racial inequities and to

achieve a fair allocation of political power among white and

minority voters in Kings County. Under the Voting Rights

Act, the effectiveness of minority voting power could not be

diluted by dividing minority communities among predominantly

white districts.

93-706 0 - 83 - 17
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The Court's decision in UJO acknowledges that a

blind approach to redistricting may well produce grossly

unfair results --- albeit perhaps unintended. For example,

in Kings County, in the early 1970s, the bulk of the Black

population was concentrated near the center of the county.

At that time, the traditional method of drawing district

lines in New York State was to start at the peripheries of a

county and work towards the center. Using this method of

redistricting, the Black population would likely have been

divided among more districts than would have been the case

if the redistricting procedures started at the interior of

the county and worked outward. The 1974 district lines in

Kings County were, accordingly, drawn to avoid any

unintentional discriminatory effects that prior districting

plans may have had in distributing Black residents, and

thereby denying the residents a fair opportunity to elect

representatives responsive to the needs of the minority

community. Both on a local and national level, legislatures

will reflect the interests of all of the people, and not

just one segment of the population, only when election

districts are drawn in a non-discriminatory manner.

The importance of the preclearance mechanism was

graphically illustrated just last fall, when the Justice

Department objected to the New York City Council's 1981

redistricting plan because the City had failed to show that

the plan had neither the purpose nor the effect of denying

qr abridging the right to vote on account of race, color, or
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membership in a language minority group.* Absent the
preclearance requirement, a discriminatory redistricting

plan would have been implemented, and years spent thereafter

in expensive and time-consuming litigation, while the voting

strength of New York City's Black and Hispanic population

was unfairly diluted.

The 1980 and 1990 post-census redistricting create

the possibility of unfairly diluting the voting strength of

the growing numbers of minority voters. This seems to me

argument enough for extension of Section 5's preclearance

requirement. Additional argument, however, is found in

Section 5's deterrent effect. Some point to the fact that

of the hundreds of submissions from New York, only four have

resulted in objections. They cite this as evidence that

Section 5 has become an unnecessary burden. I believe

rather that these figures are evidence of the Act's

effectiveness as a deterrent. A former member of the New

York Senate's Election Committee has described to us how

amendments to the Election Law, which might have had a

discriminatory effect if passed, were often defeated or not

Specifically, the Justice Department found:

that the proposed plan will lead to a
retrogression in the position of racial minorities
with respect to their effective exercise of the
electoral franchise and that the plan does not
fairly reflect minority voting strength as it
currently exists... the retrogression found to
exist in each covered county results primarily
from the City's departure from its own nonracial
plan-drawing criteria. Since no nonracial
justification has been offered for these
departures, and in light of the obvious effect, we
are also unable to conclude that the city has
satisfied its burden of demonstrating that the
plan was drawn without a racially discriminatory
purpose ....

Letter of October 27, 1981 from Assistant Attorney General
William Bradford Reynolds to Fabian Palomino, counsel New
York City Council Redistricting Committee.
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even offered because of the barrier erected by the Voting

Rights Act and the need for preclearance by the Justice

Department.

The burden of meeting the preclearance requirement

is one we can well afford. It is far less costly and far

more expeditious to process five hundred voting changes

through the Justice Department than to litigate through the

courts the manifold challenges that would ensue absent

preclearance. And, more importantly, Section 5 is a crucial

safeguard of the gains the nation has made in transforming

the promises of the Fourteenth and Fifteenth Amendments into

reality. It should be made a permanent provision of the

Act.

BAILOUT

S. 1992 make the preclearance requirements of the

Voting Rights Act permanent, and simultaneously eases the

criteria for an affected jurisdiction to "bail out" of those

requirements. In order to bail out, an affected

jurisdiction must demonstrate that for ten years it has

fully complied with the Voting Rights Act and that it has

taken affirmative steps to ensure the elimination of

discriminatory voting procedures and the participation of

minority citizens in all phases of the electoral process.

This approach is a fair one.

PROTECTING THE RIGHTS OF LANGUAGE MINORITIES

The language minority provisions of the Voting

Rights Act are equally important in guaranteeing the right

to an effective vote. New York State has a Hispanic.
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population of at least 1.6 million people, 1.4 of whom live

in New York City. As much as I would like to be able to say

that New York has a long history of protecting the voting

rights of its language minority citizens, I cannot fairly

say that. However, I can state that --- with a prod from

Congress and the federal courts --- we are taking steps to

bring our Hispanic citizens into the the electoral process.

In 1965, the Voting Rights Act included a

provision, Section 4(e), which mandated that no person who

has successfully completed the sixth grade in a public

school,* or a private school accredited by the

Commonwealth of Puerto Rico in which English was not the

language of instruction, could be denied the right to vote

in any election because of an inability to read or write

English. This provision was sponsored by Senators Robert

Kennedy and Javits and Representatives Gilbert and Ryan, all

of New York. Its explicit purpose was to deal with the

disenfranchisement of large segments of the Puerto Rican

population in New York because of an English-language

literacy requirement in New York's constitution and election

laws. There were those who honestly believed that New

York's English-language literacy requirement for voting was

an appropriate mechanism to encourage our citizens who did

not speak English to learn it. But Congress declared that

so precious a right as the right to vote cannot be withheld

while a citizen, otherwise qualified to vote, is learning

English.

As an example, all those born in Puerto Rico are

citizens of the United States. While Puerto Rico has a

bilingual society, the primary language of Puerto Rico's

* In 1970 Congress eliminated the sixth grade education
requirement.
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people and its classrooms is Spanish; many citizens, born

and educated in Puerto Rico, are unable to speak, understand

or read English. Until the mid-1970's, New York had no

comprehensive program of instruction in English and Spanish.

Congress recognized that it was inappropriate to penalize

citizens for attending Spanish-language schools in Puerto

Rico, or schools in the United States which had only

recently begun to implement effective educational programs

to teach English.

Elimination of the English literacy test was only

the first step in opening the New York electoral process to

citizens who are not fluent in English. In 1974, in Torres

v. Sachs, a federal court, finding that New York's -

English-only voting procedures violated the Voting Rights

Act, ordered New York City to provide bilingual elections.

In 1975, the State Board, after encountering some

difficulties in obtaining statewide implementation,

consented to a similar federal court order requiring -

bilingual elections statewide in Ortiz v. New York State

Board of Elections.

The New York experience demonstrates the

importance of the bilingual provisions and the fact that

they are not burdensome or costly to implement. In New York-

City, all printed election materials are bilingual. To the

extent possible, all forms are printed in both Spanish and

English on the same form --- either front and back, top and

botton, or left and right side.

The financial burden to the state of bilingual

elections is minimal; beyond start-up costs, the sums are

truly insignificant. For example, all translation of

state-wide registration and voting materials is handled by'
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the NeV York State Board of Elections. The translations are

done by the Chairman of the Political Science Department of

the State University at Albany, and cost, on average, just

over $1,000 per year for the entire state. In Westchester

County, with a Hispanic population of over 45,000 people,

the costs of providing bilingual materials is approximately

$.,000 per year, or less than .2% of the County Board of

Elections' budget. By using volunteer interpreters provided

by the Maryknoll priests and local Hispanic organizations,

Westchester County spends no money on interpreters. And the

return on these insignificant expenditures is enormous. It

is estimated that since New York first provided bilingual

elections, Hispanic registration has increased by 20

percent. Since 1965, the number of New York Hispanic

representatives in the state and federal legislatures has

more than doubled. With minimal costs or burden, flew York

has done much to integrate the Hispanic community in New

York into the electoral process.

To those who contend that the bilingual provisions

of the Act are no longer necessary, I point to the fact that

significant numbers of people still emigrate to the United

States from Puerto Rico alone. All of them, and many other

Hispanic citizens who are not fluent in English, are

citizens, entitled to vote. The Fourteenth Amendment's

guarantee of voter equality demands continuation of the

Congress' commitment to the Act's bilingual provisions.

CONCLUSION

The special provisions of the Voting Rights Act

apply to all or part of 22 states. -As I have testified,

three New York counties, with more than 4.8 million people,
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are covered by the Act's special provisions. More people

are protected in these three counties than are protected in

the States of Alabama (3.9 million), Mississippi (2.5

million) or South Carolina (3.1 million) and only slightly

less than in Georgia (5.4 million) or Virginia (5.3

million).

I am troubled by the argument that the Act singles

out the Southern states. Even the few statistics I have

cited indicate otherwise. Furthermore, the Act's special

provisions are triggered only by practices that are

demonstrated to have a discriminatory impact, regardless of

the state where they occur. And the "bail out" provisions

of S. 1992 set forth a sensible procedure by which covered

jurisdictions that have demonstrated a true commitment to

voter equality may be relieved of their preclearance

obligations.

I am equally troubled by the argument that Section

2, as amended by S. 1992, would require racial quotas or

proportional representation or perhaps even the invalidation

of past elections. The language of the amendment, the

testimony of scores of experts, and court decisions prior to

1980 clearly demonstrate otherwise. We must reject the

scare tactics of those who seek to prevent the adoption of

the "results" approach of S. 1992.

In sum, S. 1992 ensures that minority voters will

have equal access to the fundamental right to vote. It is a

fair and just bill. I urge its adoption.
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PREPARED STATEMENT OF REV. DR. ARTHUR L. MACKEY

I currently serve as Chairman of the Board of Trustees - Eastern Baptist

Association of New York, Inc., Rev. Dr. Robert A. Laws, Moderator.

In addition, I serve as First Vice President of the Nassau Council of

Black Clergy, Inc., Rev. Enoch W. Terry, President. I am also the

Pastor of Mt. Sinai Baptist Church of Roosevelt, New York.

The Eastern Baptist Association consists of 289 Black Baptist Churches

in the Counties of Kings, Queens, Nassau, and Suffolk, in the State of

New York, representing a church membership of approximately one (1)

million congregants.

The Nassau Council of Black Clergy is an interdenominational fellowship

of Black Clergymen representing more than sixty (60) churches of

approximately 50,000 members.

According to the Voting Rights Report published by the Joint Center

for Political Studies, on December 16, 1981, Senators Charles McC.

Mathias (R-MD) and Edward M. Kennedy (D-MA) introduced S. 1992, a bill

to extend the Voting Rights Act of 1965. Sixty-one (61) senators co-

sponsored the bill, identical to H.R. 3112,-which passed the House on

October 5 by a vote of 389-24.

Twenty-one (21) Republicans--including eight (8) committee chairmen--

joined forty (40) Democrats in co-sponsoring the legislation. A good

traraber of Southern Democrats were included. Senator Russell Long (-LA)

told National Public Radio correspondent Nina Totenberg, "I think it's

good legislation. If the law has the effect of denying people their

right to vote, it should be stricken down and people should be pro-

tected. I think the way the House bill passed is correct, and I support

that position."
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Senator Mathias told a packed press conference on December 16 that

"this legislation has the enthusiastic support of the majority of the

Senate. We have the determination to carry the effort through . . .

to provide an electoral process of which discrimination has no part."

Noting that some members would actually "prefer stronger guarantees,"

Senator Kennedy told the press conference that he felt sure "this

legislation will satisfy the goal of full voting rights for all American

people."

Kennedy also pointed out that the list of co-sponsors is double the

number of co-sponsors of an extension bill introduced earlier. "This

indicates that people across this country feel that the Voting Rights

Act is a fundamental, national legislative commitment."

S. 1992, like its House-passed counterpart, H.R. 3112, provides for:

I. Continuation of the preclearance provision of the Act while pro-

viding reasonable incentives for states and counties to "bail out" from

the preclearance requirement.

2. Continuation until August 6, 1992 of the requirement for billingual

election materials and voting assistance.

3. Strengthening of the criteria for voter discrimination charges under

Section 2 to allow the examination of the result of each violation, not

Just the intent.

As Black religious leaders, who have our fingers on the pulse of more

than a million Black congregants, we know, and they have told us, that

they look to the extension of this bill for continued hope in the

democratic system. Failure to pass this bill signals to us and our

members, a continual dismantelment of those guarantees obtained during

the civil rights struggle of the '60's and '70's.
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Gentlemen, given the very tense and uncertain period in our nation's

history and development, with concomitant massive.budget cuts in social

programs and retrogressive shifts in civil rights enforcement policies

and regulations, when considered in total, represent a dramatic reversal

in the nation's commitment to social equity, and thereby threaten our

nation with grave economic, social and political consequences.

Therefore, the Eastern Baptist Association of New York, Inc. and the

Nassau Council of Black Clergy, Inc., join the Leadership Conference

on Civil Rights and-other religious, civic and professional organiza-

tions across the United States in full support of S. 1992, without

amendment. We further urge the Chairman and each member of the Senate

Judiciary Subcommittee on the Constitution to adopt S. 1992, without

amendment; to influence their Senatorial colleagues in passing S. 1992,

and to urge the President of the United States to sign S. 1992, without

amendment, into law.

Therefore, gentlemen, we are praying GOD's richest blessings upon you,.

the President, and our Country.



PREPARED STATEMENT OF RABBI DAVID SAPERSTEIN

Mr. Chairman. My name is Rabbi David Saperstein. I would like to

thank you for this opportunity to share with this committee the con-

cerns of the Union of American Hebrew Congregations and the Central

Conference of American Rabbis on the Voting Rights Act Amendments of

1981. The two agencies which I represent together comprise the Re-

form Jewish movement, consisting of over one million Reform Jews and

over 1000 Reform rabbis throughout the United States. We have long

been deeply involved with the struggle for equal rights for all citi-

zens. OWe are humbled by the knowledge that if democracy cannot end

discrimination, discrimination may end democracy. We pledge ourselves,

as individual Americans and as inheritors of the dream of one brother-

hood under God, to be as zealous for the dignity and rights of our

neighbors as we would have them be of ours." (UAHC Biennial Convention,

1963). In support of this position we have long supported the Voting

Rights Act.

Judaism and-tb-Jewish people have been bound up with an age old

commitment to equal rights and equal opportunities for all people.

Our religion first gave to the world the idea of the parenthood of

God and the brotherhood and sisterhood of all humankind. Our an-

cestors taught the world that every person is a child of God. Jews

taught in the Midrash, interpretations of the Biblical stories, that

when God created humankind God did so by creating a single person, a

person created from the clay of all colors and all parts of the earth

so that nio person.., could ever say that "my people are better than yours."

Democracy is based on the Jewish idea that every human being must be

treated as the child of God and given equal dignity and equal opportun-

ities no matter one's color, race or sex. The belief in freedom of

choice, the idea that we are responsible for our own fates and for the

fate of our society was a fundamental contribution of Judaism to West-

ern civilization. This belief in the inherent freedom of choice of all

people is the root of the democratic commitment to voting rights for

all people.
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In a few weeks, the Jewish people will celebrate the holiday of

Passover which reminds us that we were once slaves in Egypt and which

commands us that we must remember that experience and must "understand

the heart of the stranger.* Tragically, the badge of slavery has not

-- yet been eliminated for those who were. once systematically victimized

by this nation. In many ways there are minority communities in this

country which are still regarded as "the stranger" because of racial

or ethnic features, who would be deprived of fundamental rights by-

local communities if the nation as a whole did not guarantee equality

of rights for all its citizens.

The Voting Rights Act-of 1965 was established specifically to pro-

tect the sacred right to vote of a large segment of the American pop-

ulation - the black community. The Union of American Hebrew Congre-

gations and the Central Conference of American Rabbis support the ex-

tension of the Voting Rights Act for another ten years; support the

retention of the preclearance procedures under section 5, procedures

targeted to meet the problems raised'in areas of the country which

once had discriminatory literacy test support the retention of the

1975 provision for bilingual election provisions throughout the new

ten year extension; and support a change in section 2 to return the

standard of proof under section 2 in order to restore the standard of

proof which governed discriminatory vote dilution cases before Mobile

v,' Bolden.

The Congress must ask itself two threshold questions. The first

is whether the struggle for voting rights has been won. Over the fif-

teen years of the Act, the Justice Department, under the preclearance

provisions of Section 5, has prohibited some 800 changes recommended

by local communities or states - changes which would have maintained

discriminatory voting mechanisms and procedures. These changes in-

cluded gerrymandering in the form of redistricting, annexations, at-

large voting mechanisms, multi-member districts and similar attempts

to dilute the concentration of black votes. More than half of these

800 objections were entered in the five years since the last extension

of the Act in 1975. Furthermore, we must presume that there are nu-
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merous jurisdictions which are deterred from attempting to implement

restrictive provisions because of the watchful eye of the federal

government.

The second question which the Congress must ask is whether the

Voting Rights Act provides the most effective and the fairest means

of achieving the goal of voting rights for all Americans. I believe

that it does - this Act has functioned with remarkable efficiency and

fairness. If Section 2 is amended as suggested, the Act will con-

tinue to function as a fundamental guarantee of the right of any

voter to sue in federal court if his or her right to vote is abridged

or denied on account of race. The preclearance procedures provide a

simple, fast, fair and effective means of preventing those areas of

the country which have had a history of discrimination in voting

rights from backsliding from the major advances this Act has achieved.

There are three major concerns raised by this legislation on

which we wish to comment. The first is the necessity of maintaining

the preclearanae procedures as they currently exist under Section 5.

The procedure of the preclearance provisions is efficient and speedy.

The clearly stated rules create consistent standards for the Justice

Department to follow. The availability of the court provides an alter-

native route to test any decision considered unfair provides a check on

the actions of the Justice Department.

There is a proposal which has been brought forward to make the

prQvisions of the preclearance mechanism applicable 'nation-wide."

We oppose that proposal. The current budgetary situation makes this

proposal a clearcut attempt to dilute the impact of the Act and to

undercut the effectiveness of the Justice Department's work. It

bears repetition that the Voting Rights Act is applicable nation-

wide. Some of its provisions are applicable to each American citi-

zen. Other provisions are aimed'at those juridictions r-anywhere in

the country - which have engaged in systematic and systemic &epriva-

tion of the right to vote.

The constitutionality of this mechanism was recognized by the
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Supreme Court in South Carolina v. Katzenbach. It is legal and it is

effective. And I know that I need not remind this committee that a

federal court may impose the preclearance requirement on any other

jurisdiction where there has been a finding of such discrimination.

The second concern on which we wish to express our opinion is

our commitment to the notion that the right to vote must not be re-

stricted on the basis of language. There are millions of Americans

who without bilingual provisions would be deprived of that right to

vote. They are effectively excluded from the electoral process

simply because they cannot understand what the ballot says and what

the voting instructions are. This is particularly unfair since the

-burden of language limitation often falls on those segments of the

society which already are deprived of adequate access to the econo-

mic, political and social mainstream of American life. They must

not now be deprived of their most powerful tool to redress their

grievances - the vote. It is our position that these provisions

should be extended so that they run concurrently with the rest of the

Act.

Finally, we support a position that seeks to change the standard

for proving discrimination from that imposed by the Supreme Court in

Mobile v. Bolden to the standard which existed prior to that case.

In 1973, in White v. Regester, the Supreme Court upheld the posi-

tion that numerous factors, including direct and indirect evidence,

could be introduced to establish the existence of voting discrimina-

tion. In Bolden, the Court maintained that only direct evidence of

specific intent to discriminate is adequate. This is a difficult

standard requiring that plaintiffs prove a subjective state of mind.

Such a standard not only contradicts the intent of the legislation

but undermines the ability of the Justice Department to enforce it.

This issue is sometimes confusingly referred to as a conflict

between an intent standard of evidence and a result standard of evi-

dence. There is no constitutional right that guarantees a particular

result, e.g. that the member of a particular group must be elected.

But there is a constitutional right to change an electoral system



266

which makes it impossible for a member of that group to be elected.

And often "results" provide an objective standard which can be

used to indicate the existence of a discriminatory system.

We are aware of the concern expressed by some witnesses .that.S. 1992

would require proportional representation on the elective bodies of the

Nation's state and local governments. Much of the testimony in opposi-

tion to S. 1992 beils down to statements by those witnesses that it

would be unwise and undesirable to enact legislation which would take

us down the path of a balkanized electorate with a quota of elected

officials from each group. We agree with that reservation. So have

all of the Senators on this Committee who are sponsors of S. 1992.

But like them, we simply do not believe that concern is any basis for

opposition to S. 1992. S. 1992, as drafted and as continuously explained

in the legislative history, clearly eschews any such notion of propor-

tional representation, either as a basis for declaring an election - -

system invalid, or as a standard for fashioning judicial relief onee

a violation of Section 2 is found. Why is this so? First, as has

been repeatedly pointed out by the sponsors of S. 1992, it contains

an express disclaimer of any such requirement. Second, the House

Report, the statements of the Senate sponsors and, we are confident,

the Senate Report, all will have made clear that the legislative in-

tent of the amendment to Section 2 is to adopt the standard set down

by the Supreme Court in the White v. Regester case and applied by the

Courts of Appeals in some two dozen cases before the Mobile case.

The Court in White expressly said that plaintiffs had to show

more than that there was an absence of proportional representation.

Plaintiff under the White test, plaintiffs have to show that they have

been shut out of a fair opportunity even to participate meaningfully

in the electoral process.

In a substantial number of the cases brought under White, plaintiffs

did show that at large elections had resulted in a lack of proportional

representation-- indeed, in some cases virtually no representation

-for minorities at all. Plaintiffs in those cases also established

some of the other factors which the White decision had said were-
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relevant to establishing a violation. And yet in many of these cases,

the plaintiffs lost. The courts ruled that-they had not established

a denial of fair access the process.

In short, there is a clear track record under the standard which

this bill would enact and it refutes the fears that have been raised.

The claima by the Attorney General and Assistant Attorney General

Reynolds that S. 1992 will produce proportional representation and the .

" death knell for at-large elections are ill-considered and unwarranted

misstatements of what the law has been and of what S. 1992 would enact.

Their testimony has been effectively rebutted in our view by the test-

imony of Archibald Cox, one of the nation's most distinguished legal

scholars, by Mr. David Brink, the president of the American Bar

Association, and by the other expert witnesses who testified on the

basis of their extensive experience in litigating the cases decided

under the White v. Regester standard. We are troubled that the highest

offlcialk- of the government agency charged with protecting and en-

hancing civil rights should be so persistently determined to raise

unjustified arguments against the enactment-of a strong and effective

extension of the most important civil rights law of our time. Far be-

yond the technical dispute over detailed legal analysis and past deci-

- sons, there lies an overarching moral question. It appears to be un-

disputed that the law in this area needs to be clarified in light of the

confusion caused by the Mobile decision. In the final analysis, we believe

Congress faces a simple choice. The law can be clarified in a way which

provides a realistic and fair opportunity to remove remaining vestiges

of racial discrimination in our nation's elections. Or it can be

clarified in a way which will insulate those shameful vestiges from

effective challenge. We strongly urge the Congress to choose the path

of fairness and equal justice by enacting the House-passed amendment

of Section 2.

Our democratic process is based on the belief that each of

this nation's citizens has the right and the responsibility to vote.

Our system of government is enriched by the full particicipation of

93-706 0 - 03 - 18
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all of its citizens in the electoral process. We undermine the

strength of this nation and make a mockery of our pretensions for

fairness and democracy when we undercut the sten.,bh of legislation

which has successfully and fairly reduced voting discrimination in

our country. Such legislation will not be needed indefinitely, but

we urge the Congress to extend for ten years this legislation to help

guide the country through the redistricting which follows the census

completed last year and the next census in 1990.
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PREPARED STATEMENT OF THE OFFICE FOR CHURCH IN SOCIETY

UNITED CHURCH OF CHRIST

This statement is prepared on behalf of the Office for Church in Society, United

Church of Christ located at 105 Madison Avenue, l1th floor, New York, New York, 10016.

The United Church of Christ is a 1.7 million member Protestant denomination which was

formed in 1957 as a result of the merger of the Congregational-Christian Churches

and the Evangelical and Reformed Church. The Office for Church Jn Society is a

National Instrumentality of the United Church of Christ which has had a longstanding

record for support of such causes as fair labor practices, industrial and mine safety,

civil rights, rights of women, criminal justice reform, foreign aid, free trade, and

world peace.

This is submitted in wholehearted support for the extension of the Voting Rights

Act. It is a reflection on racism--both personal and Institutional in this society

affecting religious as well as political institutions. The arguments presented here

are moral arguments in an attempt to persuade a society and a government if It is

truly committed to overcoming the inequities and injustices in the national life.

The United Church of Christ has a concept of religion that inclues an emphasis

on social and racial justice. Many of the policy statements from General Synod and

other bodies of the United Church of Christ speak to racial justice in the political

process.

In 1963 the General Synod of the United Church of Christ issued "A Call for

Racial Justice Now" which stated that "...the Church must become radically committed

at particular times and places to the struggle of our fellowmen...", including the

struggle for the right"...to register, vote, and run for office without fear of

retaliation, either overt or subtle."

The Council for Christian Social Action issued a statement In April 1966 on the

extension and protection of civil rights. This council, as has other parts of the

UOC structure, established a strong record in support of the struggle for racial jus-

tice, noting the persistence of discrimination in national life and Inadequate enforce-

ment by the federal bureaucracy. It was noted that the Department of Justice in

particular failed to follow through on the enforcement of existing civil rights

statutes because of a reluctance to increase federal power at the expense of tradi-

tional state responsibility.



270

The denomination has continued to emphasize and speak out on racial justice

issues in succeeding years. The Eighth General Synod meeting in June of 1971 stated

as a-priority, Liberation, Justice and Empowerment for the Racially Oppressed. To

achieve the goal oi political rights it was necessary "to urge all members of the

United Church of Christ to support efforts of minority groups to organize and to

press for equal social and economic opportunities for all persons." It was urged

that the church "support in as many ways as possible voter education and registration

taskforces in rural and urban areas to assist in the registration of Individuals-from

racial minorities and the poor." It was also urged that the Department of Justice

implement the existing Voting Rights Act by expanding the use of federal registrars.

Support for the Voting Rights Act was issued at the time of extension in 1970

and again in 1981 at the Thirteenth General Synod of the United Church of Christ

meeting in June. The resolution which was voted for overwhelmingly by the 705 -

delegates representing nearly every geographical area in this country reads as

follows:

VOTING RIGHTS ACT

Support for the Voting Rights Act
Amendments of 1981

WHEREAS, the sin of racism and brokenness in the civil order it causes in the

body politic remain, we are moved once again to lift up our voice in confession and

repentance as citizens of the United States and as faithful people of God;

WHEREAS, The General Synod of the United Church of Christ in 1963 affirmed the

right of all Americans "to register, vote and run for office without fear of retalia-

tion either overt or subtle";

WHEREAS, The General Synod in 1963 called for extending the program of voter

registration;

WHEREAS, a Resolution on Civil Rights Legislation by the UCC Executive Council

on October 22, 1962 called on Congress to enact strong civil rights legislation and

to include provisions for the "protection of the voting rights of all citizens in all

types of elections";

WHEREAS, Congress passed a Voting Rights-Act of 1965 and six states of the South

and 41 counties in various other parts of the country came under the coverage of the

Act;

WHEREAS, the Voting Rights Act is considered one of the most effective civil

rights bills ever passed, resulting in significant improvement in voter registration

and numbers of Black elected officials;
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WHEREAS, before 1965, the registration rates for blacks were very low especially
/

as compared to white registration rates, ranging from 7% (in Mississippi) to 371 (in

South Carolina); by 1976 Bureau of the Census data showed substantial increases with

Black registration rates at least 472 and in several states above 60% of eligible

Black voters registered;

WHEREAS, prior to 196j, the number of minority elected officials in the six

states wis leso than 100; in 1968, 156 Blacks had been elected; in 1974. 963 Blacks

held public office it, t.esc, states; and by July 1980, the number had increased to

2,042;

WHEREAS, Black registration rates as wrell as rates for Hispanics, American

Indians and Alaska, Natives continue to be lower than white registration rates in

the same localities, and recognizing that minorities must continue to struggle to

retain one of the most fundamental rights guaranteed by the US Constitution, the

right to vote, because of persistent resort to barriers which would deny full poli-

tical participation by minorities;

WHEREAS, these barriers have changed from literacy tests and poll taxes to other

forms of voter discrimination such as redistricting or gerrymandering, discriminatory

annexations, at-large elections and other voter "dillution" practices;

WHEREAS, the Voting Rights Act amended in 1975 is due to expire August 6, 1982;

BE IT RESOLVED that the Thirteenth General Synod of the United Church of Christ

calls on Congress to extend the Voting Rights Act Amendments of 1981 as a protection

to the voting gains of blacks and Hispanics and to protect minorities in the political

arena against the continued use of devices which would discourage minority political

participation; and

BE IT RESOLVED that the vital preclearance rovisions of Section 5 which requires

certain states and local governments or covered jurisdictions to submit proposed

changes in voting or election procedures to the US Department of Justice be kept

intact; and

BE IT RESOLVED that the minority language provisions apd voting assistance in

languages other than English be continued to protect Mexican-American and other

language minority groups against severe discriminatory practIces particularly in

the southwest an Itern parts of our country; and

FURrHgBE IT RESOLVED that the United Church of Christ, its members, Insru-

mental feAs and other bodies be united in a commitment to the Voting Rights Act and

communicate to members of Congress that the legislation be extended long enough to

cover redistricting up until the next decennial census in 1990.
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The Office for Church in Society carrying out the responsibility entrusted to

it by the General Synod has taken an active role in efforts to extend the Voting

Rights Act. The Office communicated to the-Neose Judiciary Committee and all members

of the House of Representatives. The Office joined with other religious groups that

share a concern for social and racial justice in an interreligious communicative

effort to members of Congress on the broad support for the extension of the Voting

Rights. And the Office works with a broad range of groups representing major

institutions of this country such as labor, educational and other associations for

the passage of an effective Voting Rights Act.

The Office for Church in Society has been represented in various places across

the country these last several weeks--in Norfolk, Virginia; El paso and San Antonio, -

Texas; at forums to discuss racial justice and the Voting Rights Act. In Norfolk,

the Black community was very much concerned with the redistricting process and held

a public event at a local United Church of Christ Church on the Virginia redistrict-

Ing plans, to talk about the plan's implications for political representation and

political power. In F1 Paso, interaction tookp;lace with the Mexican-American com-

munity which sought ways to overcome a sense of powerlessness and non-responsiveness

to its unique problems from the political structures in the region.

In San Antonio there was an interaction with both the Black and Mexican-American

communities, concerned with problems of racism and its effects in such areas as

unemployment and housing.

These communities acknowledge that the Voting Rights Act has been extremely

important and has brought a renewed interest In the political process. But itr spite

of the tangible benefits, there is also recognition that the Voting Rights has not

been entirely successful in overcoming some of the injustices in the political process

because the political process effects so many other aspects of the community life,

such as in education, the delivery of social services, etc.

The Voting Rights Act is important to language and racial minorities because of

its Impact on systemic discrimination in the political process. It is because of

this that the Voting Rights Act is considered one of the most effective pieces of

civil rights legislation ever passed. The Voting Rights Act must be extended to

preserve the gains already made and to be effective against some of the deeply rooted

discriminatory tendencies in the political process.

The need for the Voting Rights Act extension is based on observations of inherent,

persistent tendencies in this country's political fabric preventing the progression
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to a more just society. In 1971 when racial justice was listed as a priority by the

General Synod, vigorous enforcement of federal civil rights statutes was called for.

It was noted that %igorot's enforcement had been tempered because of concern over

states prerogatives. That is, states rights had been justified to inhibit the

federal government from moving to protect the rights of citizens. When effective

civil rights statutes were placed on the books, the states' rights argument continued

to be used to prevent vigorous enforcement to protect the constitutional rights of

citizens.

Today, there is an attempt to deny the striving for justice and to change the

role of the government and Its comoftment in the struggle for justice. There--is an

attempt to have government shirk its responsibilities thus decreasing the role of the

government and turning back the clock of progress.

The fact that the Voting Rights Act is needed and serious opposition has developed

against the extension has to be examined in the context of the moral climate of

this country and the influence that climate is exerting on the political process.

The moral climate at least to many, appears to make it acceptable that the government

has to lessen many of its obligations towards Its citizens. The government is aban-

doning some of the very functions for which it was meant to serve--the protection of

civil rights of all its citizens.

There Is a part Icular purpose the government has--a special function It should

serve towards Its citizens. The government should not be a captive of special inter-

ests or a particular group. Political power should not be exercised to keep out citi-

zens because they are powerless and because of their color. The state should not

deny the rights of any citizens or ignore them. Any institution that claims its-

rights, has a special duty.to carry out its responsibilities. States' rights should

carry with It state responsibility as with any exercise of governmental or institu-

tional power.

A reflection on the need for the extension of the Voting Rights Act is a reflection

on the political climate of this country. There is a moral obligation that this

country has to protect the political rights of all its citizens, but there is question

-because of the political t mate, as to the real commitment of this government towards

racial justice. Major rollbacks in civil rights policies are being effected under

the guise of new arguments.

The resistance to fulfilling the moral obligations to achieve racial justice in

this society is based on the presence of racism. Racism has two interrelated forms.

There is the individual expression of racism or personal racism. Then there is insti-

tutional racism or systemic racism reflected in the political, economic, and social
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institutions. Institutional racism is defined as established social patterns that

support explicitly or implicity a racist value system. (This definition is taken

from the remarks of Dr. Woodle W. White, General Secretary of the General Commission

on Religion and Race, The United Methodist Church on February 10, 1982 in San Antonio,

Texas.)

Institutional racism manifests itself economically in the disparity between

the employment ratio of blacks vs. whites and in the income differentials between

whites and non-whites in this society. Institutional racism in the social institu-

tions is reflected in the geographical patterns of residential segregation by the

minority community. And the institutional racism in the political setting is apparent

in the lack of political representation in county commissions, city councils, school

boards and other governing bodies by the minority community.

Personal racism is enhanced by Institutional racism. Indeed, Institutional

racism contributes to personal racisi- Personal behavior and attitudinal racism still

flourish. Denials of personal racism and statements of personal abhorrence of racism

have been made in recent weeks by the President and the Attorney General. But larger

than the declarations of public officials is Institutional racism, that is the racism

in the political, economic and social institutions of this country. Rather than

explore the levels of personal racism, and simply decalre that they are without

personal prejudice, public officials have the duty to perfect institutions, to

eradicate institutional racism.

Institutions should treat people equally and justly irrespective of their color,

and Institutional benefits should not be denied because of a person's membership in

a racial or language minority group. Unfortunately, our institutions do not do this.

Thus the--rootedness of systemic racism and the promulgation of civil rights laws

designed to alleviate racism in political institutions.

Institutional racism, unlike personal racism, can be examined and is what is

of greatest concern in the political process. Racism should be measured by the results

that these institutions produce. There is continued resistance by government, industry

and even the churches to the principle that the presense 6f or elimination of racism

can only be measured by results.

If the elimination of racism were based on intent, a victory could be declared

as r'e intent to discriminate has gone underground or taken a more subtle form. It

is difficult to escape the conclusion that nearly twenty years of attempts to restrict

this nation's institutions in their ability to exercise systemic racism or superficial

levels of operation has not produced racial equality, but a far more sophisticated
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and a more deeply embedded system of white racism. And, it is when one measures racism

by the results that this becomes undeniably clear.

In a moral sense, laws should not have the appearance of justice but should in

fact be just. Civil rights laws or policies have to go beyond the declaration of

what is or is not the law. Enforcement mechanisms have to be strong and effective..

And the standard of proof should be stringent enough to find if violations have

occurred.-Discrianstory results or effects are an effective test to determine if

violation or discrimination exist or has occurred.

SFinally, the Voting Rights has been an effective tool to deal with the systemic

racism in the political process. The extension is a recognition of the gains already

made in assuring access to the political process by racial and language minority

groups and in recognition that vigilance to assure equal access must continue. The

Voting Rights Act must not fall victim to forces calling for reducing the federal

commitment to civil rights enforcement, or the reassertion of states' rights.

The OLfice for Church in Society, United (urch of Christ believes that support

for the extension of the Voting Rights Act is a litmus test to genuine commitment to

racial justice and supports, fully legislation S.1992.
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PREPARED STATEMENT OF HON. PETER W. RODINO, JR.

IN SUPPORT OF S. 1992

I appreciate this opportunity to urge you, Mr. Chairman, to

join in support of S. 1992, the voting rights legislation that has

been endorsed by 64 of your colleagues.

I have heard it suggested that-some of those edorsements were

won because this legislationd-was misrepresented to them as merely

an extension of the current law. That is not so. On the very day

I introduced this legislation in the House last April 7, I stated

that the bill *would amend section 2 of the Act so that plaintiffs

in voting rights suits-would have to prove that actions by state

and local governments had resulted in voting discrimination. This

change is necessary to restore the law to where it was--and to what

Congress intended--before a Supreme Court ruling last year.*

I also discussed this change to make the language of section 2

comport with that of section 5 during the thorough floor debate of

this matter last fall. All House members were fully aware of this

provision when they passed H.R. 3112 by a vote of 389 to 24 last

October 5.

In addition, the senators who introduced S. 1992 discussed this

section 2 change. This legislation was never misrepresented.
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On April 22, 1980, the U.S. Supreme Court held in City of

Mobile v. Bolden that, absent a finding of intentional or purpose-

ful discrimination, a challenged practice or procedure does not

violate the 14th or 15th Amendments or section 2 of the Voting

Rights Act.

Following tlht decision civil rights groups, attorneys and

social scientists convened a -series of meetings and seminars oveq

a period of months to discuss the implications of Kobile. They

were disturbed not only by the holding of Mobile but also by

the analysis used in the plurality opinion. The concern was--and is--

twofoldi first, the plurality's holding that section 2 of the

Voting Rights Act does no more than restate the 15th Amendment,

which requires proof of intentional discrimination, and second,

the plurality's dismissal of the standard for review set forth

in White v. Regester and further elucidated in Zinmer v. McKeithen,

which has guided the lower courts until Mobile.

I would like to address each of those concerns separately and

then discuss the purpose for the section 2 amendment which was

passed overwhelmingly by the House of Representatives on October 5,

1981.

A. Legislative History of 62 of the Voting Rights Act

1. Congress Intended an Effects Standard be Applied Throughout
the Act

Whether Congress merely restated the 15th Amendment in enacting

section 2 of the Voting Rights Act in 1965 is debatable. It is

certainly reasonable to conclude, as the House of Representatives has,

that Congress intended the %same standard of proof to be applicable

throughout the Act.

-N
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Where the Voting Rights Act specifically states the standard

of proof to be used by the courts or the Attorney General-In

determining whether or not the Act has been violated, it consistent-

ly uses a purpose or effects standard.1 Some sections, such as

section 2 and section 12,2 speak neither to a purpose or effects

standard. The structure of the Act and the legislative history

provide no basis for concluding that a different"tandard should

be incorporated into section 2. It is important to note that

neither the opponents nor the proponents of the 1965 Act inferred

that section 2 only reached purposeful abridgements of the right

to vote. Furthermore, no member of Coingress questioned the

appropriateness of the purpose or effect standard where it was

explicitly set forth in the Act.3 Consequently, it is reasonable

to assume that Congress intended that a purpose or effects standard

be applied in all sections of the Act except where otherwise provided.

A review of the legislative history of the 1970 and 1975

extensions of the Act bolsters this assumption.

In 1970, then Attorney General John Mitchell proposed amendments

to the Act which would, among other things, repeal sections 4 and 5.

In making this proposal, he suggested the Attorney General's power

would be broadened to institute lawsuits anywhere in the country to

I The only exceptions are in Sections 117c) and (d) which refer to
prohibition of false registration.

2 Section 12 provides civil and criminal penalties for depriving
any person of any rights secured by the AcEt.

3 For a fuller discussion of this point and of the legislative
history of the Voting Rights Act generally see Amicus Curiae
Brief for the United States in Lodge v. Buxton, 639 F2d 1358 (1981).
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enjoin practices or procedures "which has the purpose or effect

of denying or abridging the right to vote on account of race or

color...4

The Senate rejected these amendments. In opposing the

amendments, ten Senators, including seven who were sponsors of

the 1965 Act, set forth separate views endorsing the statement by

the U.S. Commission on Civil Rights that the proposal to give the

Xttorney General enforcement power nationwide would add nothing "to

the Act since "the Attorney General already has the authority to

bring such suits" under sections 2 and 12(d).5 While the House

had adopted the Mitchell amendments, it was the Senate bill, with

modifications, which eventually became the Voting Rights Amendments

of 1970. Section 2 remained as originally adopted in 1965.

In 1975, Congress amended section 2 to assure that language

minority citizens would also have available the protections afforded

under that section. During its deliberations, Congress did not

d iscuss any intent to change-the standard of proof to be used under

that section.

Thus, it can be reasonably inferred from the legislative

history that Congress intended that a purpose or effects standard

be applied consistently throughout the Act. -

.4 Proposed Amendments to VR of 19651 senate Hearings S. 2507
Before the Subcommittee On Const. Rights of the Judiciary Committee,
91st Cong., lst and 3nd Seas. 538 (1969-70) [hereinafter "1970
Senate Hearings ']; Proposed Amendments to the VRA of 1965: Hear-
ings on H.R.4249-before the Judiciary Committee 91st Cong., let
and 2nd Ses. 282 (1969-70) (hereinafter '1970 House Hearings).

5 Joint views of Ten Members of the Judiciary Committee Relating
to Extension of the VRA of 1965, 116 Cong. Rec. 5523,5527 (1970).

N



280

The special provisions of the Act, primarily section 5, cover only

limited jurisdictions in the country because they require auto-

matic submission and review of all changes in election practices

or procedures and because they shift the burden of proof to those

who Congress found had evidenced a history of discrimination

against minorities.

2. Section 2 Incorporates Fifteenth Amendment Standard

The Mobile plurality opinion claims that "the sparse

legislative history of section 2 makes clear that is was intended

to have an effect no different from that of the Fifteenth Amendment

itself.'6 If one accepts that to be Congress' intent, then one

must further determine what the 1965 Congress understood the

Fifteenth Amendment to mean.

Since the U.S. Supreme Court had not yet ruled in 1965 that

a constitutional claim requires prcof of discriminatory purpose,

the argument that by section 2 Congress did no more than restate

the Fifteenth Amendment is not inconsistent with the claim I made

earlier that Congress intended a purpose or effects standard to be

used in section 2. In fact, it was not until 1976, in Washington

v. Davis. 426 U.S. 229, that the Supreme Court made clear for the

first time that to uphold a claim of a constitutional violation, proof

of intentional discrimination was required.. Accordingly, based on

the case law developed through 1965, it would have been reasonable

for Congres& to believe that in enacting the 1965 Voting Rights Act

as -parallel to the Fifteenth Amendment,, it was proscribing

purposeful discrimination, as well as practices which had discrim-

6 City of 4obile v. Bolden, 446 U.S. 55, 61 (1980).
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inatory of fects. 7 Furthermore, since Supreme Court decisions

from 1965 to 1975 continued to suggest that discriminatory purpose

was not necessary to support a Fifteenth Amendment violation, there

was no reason for Congress to believe, when it acted in 1970 and

again in 1975, that the prohibitions of section 2 had in gny way

changed.8

Moreover, federal courts have interpreted section 2 as

incorporating an effects standard. See e0., Brown v. Monroe,

428 P. Supp. 1123,1139 (S.D. Ala.1976)i Gremillian v. Rinaudo,

325 F. Supp. 375,377 (E.D. Lg.1971); Brown v. Post, 279 P. Supp. 60,

63 (W.D. La.1968) (all held that section 2 of the Act prohibits

any voting practice or procedure that either by design or effect

operates to deny or abridge the right to vote).

7 See, e.g., Fortson v. Dorsey# 379 U.S. 433, 439 (1965) (indicating
Wit tte-Constitution prohibits practices that "designedly or
otherwise" operate to dilute or cancel out the voting strength
of racial or political elements of the population); Gomillion
v. Lihtfoot, 364 U.S. 339, 341 (1960) (allegations In complaint
stated a Fifteenth Amendment violation where the "inevitable
effect" of a boundary change was to remove most of the Negro
voters); NAACP v. Alabama, 357 U.S. 449, 461 (1957) (the "abridge-
ment of [Indispensible ITberties] . . . even though unintended,
may invariably follow from varied forms of governmental action");
Lane v. Wilson, 307 U.S. 268, 275-76 (1938) (the Fifteenth Amend-
ment prohibits 'onerous procedural requirements which effectively'
handicap exercise of the franchise by the colored race) (emphasis
added)s: For a more detailed discussion of the case law prior to
1965, see Statement of Frank R. Parker before the Subcommittee
on the Constitution, Committee on the Judiciary, U.S. Senate,
On the Extension of the VRA of 1965# February 11, 1982.

8 See, e.g., United Stated v. O'Brien, 391 U.S. 367 (1968) (inter-
-ting Gomillion v. Lightot, supra, as turning on discriminatory

effect, not discriminatory purpose, of the challenged redrawing.
of municipal boundaries); Palmer v. Thompson, 403 U.S. 217, 224-
225 (1971) (relying on O'Blien to-justify refusing to inquire
whether a cityIs purpose in closing its swimming pools was to
avoid racial Integration). See also statement of Frank Parker,
February 11, 1982, supra.
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B. Pre-Mobile Case Law

The nexus between section 2 of the Voting Rights Act aud the

Fourteenth and Fifteenth Amendments in voting rights litigation

has aptly been described as follows:

the test under amended section 2 was built up in
a number of cases, some of which intermingled concepts
of section 2 and the 14th and 15th amendments. By and
large these have been used in the same way, and many
cases have included claims brought under the first, 13th,
14th and 15th amendments and section 2 and 42 U.S.C. S1971.
Because the applicable principles draw from each of these
sources of law, it is not useful to go back and try to
create separate lines of authority.9

Thus, a determination of the status quo in voting rights

litigation cannot be understood without reference to key voting

rights opinions by the lower federal courts and the U.S. Supreme

Court regardless of whether the outcome of such cases is based on

Thirteenth, Fourteenth, or Fifteenth amendment claims or on statu-

tory claims.

Before Mobile, the standards applied by the lower federal

courts were those enunciated in White v. Regester, 412 U.S. 755(1973)

and Ziomer v. McKeithen (1973) supra.10 In White, the Court looked

to the "totality of the circumstances" to determine whether the

challenged system effectively shut racial minorities out of the

process. The White Court also affirmed the trial court's "intensely

local appraisal" of the total circustances. The factors which

9 Armand Derfner, Director, Voting Law Policy Project, Joint
Center for Political Studies, Before the Subcommittee on the
Constitution of the Committee on the Judiciary, U.S. Senate,
February 2, 1982.

10 For detailed, expert review of the case law prior to the Mobile
decision, see hearings Before the Subcommittee on Civil and
Constitutional Rights of the Committee on the Judiclary, House
of Re resentatives, Ninety-SeventH-Congress, First Session,
on Extension of the Voting.Rights Act, 1981. See also prepared
statements before this Subcommittee by Frank Parker-and Armand
Derfner, supra, and by David Walbert, Esq., Former Law Professor,
Emory University, on February 1, 1982.
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the Court looked to in determining whether or not there was a

violation included: the effect of racially polarized voting,

the fact that the group allegedly discriminated against had not

elected members of their group to office; a history of official

discrimination; indifference or unresponsiveness by elected officials

to the needs and interest of minorities; and exclusion of minorities

'from the electoral process. The Court made clear that each factor

need not be individually proven. The existence of one of these.

factors alone would not be sufficient to find a violation. The

Fifth Circuit Court of Appeals' opinion in the Zimmer case, which

has guided the lower courts since 1973, was based on the White

standards.

In 1976 and 1977 the Supreme Court held that the Constitution

required proof of intentional discrimination to establish a viola-

tion. Washington v. Davis, (1976), Sura, and Arlington Height v.

Metropolitan-Housing Development Corp, 429 U.S. 252 (1977). The

Fifth Circuit which is most active in vote dilution caoes, attempted

to blend these two cases with the earlier vote dilution cases.

The Supreme Court plurality opinion Mobile acknowledged-that

until Washington v. Davis it was not understood that proof of

intent was required to show a constitutional violation; the

"misunderstanding" in Zimmer, according to the plurality, was that

"proof of discriminatory effect was sufficient."

93-706 0 - 83 - 19
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While holding that the presence of the Zimmer factors are

insufficient to prove a purposeful violation, the Mobile opinion

reaffirmed its White v. Regester decision ignoring the fact "...that

Ziimuer articulated the very factors deemed relevant by White v.

Regester and WhitcomB v. Chavis..."12 The Mobile plurality examined

each of the factors which the White court looked at and found that

each was insufficient by itself to prove purposeful discrimination.

In so doing, the Mobile plurality ignored its White holding that those

factors are relevant, not individually, but in the aggregate in

determining the "totality of.the circumstances" in an individual case.

-The characterization of the White factors as insufficient to

prove a constitutional violation is one of the most disturbing aspects

of the Mobile plurality opinion since it now I... leaves the courts

below adrift on unchartered seas with respect to how to proceed...0 1 3

Section 2 Amendment to H.R. 3112 and S.1992

As the original sponsor of the House bill to extend and amend

the Voting Rights Act of 1965, I would like to correct some

misconceptions which have been raised before your Subcommittee.

First, the section 2 amendment, which was adopted by the House,

and is included in S. 1992, was , as I said above, part of H.R. 3112.

from the time it was introduced in the House on April 7, 1981. It

was-not an "after thought" as implied by the Attorney General in his

testimony before your Subcommittee.

Second, the language of section 2, together with the House

Committee Report language, state clearly that the standard it adopts

is that which the courts had applied prior to Mobile, i.e., the

White v. Regester standard.14

12 Justice White dissent, City of Mobile v. Bolden, at
13 Id.
14 !se July 14, 1981 letter from Peter W. Rodino, Chairman, House

Judioiary Committee to Congressman Don Edwards, Chairman, House
Judiciary Subcommittee on Civil and Constitutional Rights in House
Hearings, p. 2025.
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The Mobile plurality claims that White required proof of

intentional discrimination and, thus# is not inconsistent with

Mobile. Regardless of whether Whitei s now characterized as a

purposeful or an effects/results-test, the fact is that, in

following White, lower courts examined the types of objective

factors White said were relevant to a constitutional claim in

determining whether the "totality of the circumstances yielded

a violation. The Mobile plurality examined each of the White'

factors but rather than apply the "totality of the circumstances"

test, it said that each factor, by itself, was insufficient to

prove a constitutional violation.

The section 2 amendment adopted by the House would return the

focus of the courts' review to the White standards.

The amendment also incorporates the White holding, which has

been reiterated consistently by the lower courts and the U.S. Supreme

Court, that

it is not enough that the racial group allegedly
discriminated against has not had legislative seats
in proportion to its voting potential. The plaintiffs'
burden is to produce evidence that the political process
leading to nomination and election were not equally open
to participation by the group in question - that its
members had less opportunity, than did other residents
in the district to participate in the political processes
and to elect legislators of their choice.15

Thus, the argument that the enactment of the section 2 amendment

of H.R.3112 and S.1992 will lead to proportional representation is

simply wrong. -The language of the amendment is absolutely clear

that the lack of proportional representation by itself does not

constitute a constitutional violation. Again, this is consistent

with White and numerous other court cases, including Mobile, which

state-that the lack of representation factor is only one of .Mgna

15 WhIte V. RBeaster, suera, ctting Whitcomb v. Chavis, 403 U.S. 124,149.150.
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factors to be examined in making a determination.

Further, the section 2 amendment, does not mandate proportional

representation as a remedy once a violation has been established.

The case law, the legislative history in the House, and the

testmony before your Subcommittee from experts in this field make

this fact absolutely clear See, especially statement of Frank

Parker, supra. Claims to the contrary are simply speculation not

based on reality.

Lastly, it needs to be reiterated that the White results test

incorporated into section 2 refers not, as some have erroneously

argued, to the results or outcome of a particular election bot to

the effect or result which a challenged election practice or procedure

has in providing -- or denying -- equal access to the political

process for those minorities who are protected by the Voting Rights

Act'. It bears repeating once again, that such result is determined by

examining the numerous factors set forth in White to see if the

"totality of the circumstances" in a particular case yields a

violation under section 2.

It is interesting to note that witnesses who have raised

these claims before your Subcomaittee have no expertise in voting

rights litigationand, thus, their claims lack credibility since they

are no more than conjecture.
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I was present at the birth of the Voting Rights Act. I know

the Congress never intended that the law require two different

standards of proof. In paraphrasing section 2, the House report on

the law used language that clearly shows we did not mean to limit

the act to purposeful violations of the right to vote. The report

said that section 2 guaranteed the "right to be free from enactment

or enforcement of voting qualifications.. .which (.emphasis mine)

deny or abridge the right to vote on account of race and color."

Obviously, we did not mean that intent had to be proved.

I find it ironic that the attorney general in his testimony

to this subcommittee on January 27, 1982, used similar language to

state correctly--although inadvertently, he subsequently shows--

the true original meaning of section 2.

On page 2 of his prepared statement, he notes:

"...The permanent provisions, which apply nationwide, include

section 2 of the statute which (again, emphasis mine) generally

forbids electoral devices and procedures that deny or abridge the

right to vote because of race, color, or (since 1975) membership

in a language minority group."

Congress always intended that the same standard of proof be

applicable through the Act. Thu House-passed language of section 2

reinforces that meaning.

, , ,
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PREPARED STATEMENT OF GOVERNOR BRUCE BABBITT OF ARIZO14A

I am the Governor of one of the States covered by the

preclearancee" requirements of the Voting Rights Act of

1965. Almost a year ago, when the future of the Act was in

real doubt, I'wrote the members of this Committee and the

members of the House Judiciary Committee to urge that the

provisions of the Act be extended. The House responded

admirably to the task before it, acting not only to extend

but to strengthen the crucial piece of legislation. It is

time for the Senate to finish the job.

The right of the citizenry to vote is the single characteristic

which most distinguishes our representative form of government

from the tyrannies which rule most of this planet's inhabitants.

And, in my opinion, the Voting Rights Act of 1965 has been

the most effective tool for implementing the promise of the

Fifteenth Amendment to the Constitution that the right to

vote shall not be denied on the basis of race or color.

When the Act was first passed, the "right" to vote was

a right in name only in many areas of this country; access

to the voting booth was routinely denied to Hispanics,

Blacks, and Native Americans. A scant 17 years later, a

dramatic change has taken place -- these groups are beginning

to use the power of the ballot to attain their rightful

place in our democratic society.

The State of Arizona can serve as a dramatic case in

point. In 1964, the Arizona Legislature consisted of 79

representatives and 28 senators. Of these 107 legislators,

only eight were Black or of Hispanic ancestry; none was a

Native American. Today, the Arizona Legislature consists of

60 representatives and 30 senators, a total of 17 less than

in 1964. Yet we are represented by 12 Mexican American
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legislators, two Blacks, and three Indians. In short, the

minority representation in the Legislature has more than

doubled, even as the total membership of the House and

Senate was reduced.

To be sure, several factors contributed to this progress --

demographic trends, reapportionment, and the individual

abilities of the legislators elected. But central to the

Arizona story --which has been repeated elsewhere -- is the

increasing participation of Hispanics, Blacks, and Indians

at the ballot box. And, the dominant fact in that increased

participation has been the assurance of the federal government --

through the Voting Rights Act of 1965 --that it takes seriously

the words of the. United States Constitution.

While much progress has been made, much remains to be

done. The national experience with redistricting and reapportion-

ment this year reminds us with stark clarity that methods

less violent than the police dog and the billy club can be

used to deny the effective use of the ballot. Artful manipulation

of district lines or registration requirements can so dilute

the right to vote that its value becotnes virtually nil.

And, while this country has progressed far past the shameful

era where some of its citizens were flatly barred from

exercise of the franchise, the files of the Justice Department

over the past decade bear potent witness to the fact that

many less direct barriers to effective minority participation

still remain.

It is for this reason that I support enthusiastically

the steps-taken by the House to strengthen the Voting Rights

Act. In 1980, in the case of City of Mobile v. Bolden, the

Supreme Court held that minority voters challenging a voting

law must prove that the law was adopted or retained with
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conscious intent to discriminate. I believe, as do many

legal scholars, that the City of Mobile decision was bad

law, contrary to prior reasoned opinions of the Court. But,

whatever the merits or demerits of the City of Mobile decision

as statutory interpretation, the engrafting of an intent

requirement onto the Voting Rights Act is bad policy.

First, a requirement that a voter prove intent to

discriminate as a prerequisite to invoking the Act's protections

will make it virtually impossible to attack most biased

voting schemes. In most States -- as in Arizona -- no

detailed legislative history is kept. It is impossible to

reconstruct the intent or purpose of legislation adopted

last year -- let alone that enacted decades ago. Even in

the extremely rare instances where legislators can be found

who recall an enactment's history, the doctrine of legislative

privilege shelters the lawmaker from effective cross-examination.

And, in States --such as Arizona -- where many laws are

adopted through use of the initiative or referendum, divining

the purpose of a particular bill may require no less than a

mind-reading of the electorate at large:

The legal effect of imposing proof of intent on the

attacking discriminatory voting schemes is to restrict the

scope of the Act to the instance where a "smoking gun" can

be located. These will be exceedingly rare, since even the

most bigoted officials hardly pride themselves on the

public disclosure of such bias. As a result the Act will be

reduced to a legal curiosity, invoked in only the most

egregious instances. This is an inappropriately law estate

for such a critical piece of legislation to fall.

Secondly, and more important, the intent requirement is

simply inappropriate in this circumstance. The criminal law
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often imposes an intent requirement as a method of making

certain that a punishment is not imposed unless a wrongdoer

acted willfully. But the basic intent of the Voting Rights

Act is not to punish, it is a remedial bill, designed to

assure to American citizens the ability to exercise the

franchise effectively. The Act is not simply for the benefit

of minorities, it is for the benefit of all Americans. When

Hispanics, Blacks and Native Americans participate in the

democratic process, it is society as a whole that is the

winner. That has been the experience in Arizona, where the

State and all of its citizens have gained immeasurably from

the increased participation of minorities in the democratic

process.

There is simply no valid reason to restrict the benefits

of the Act to those instances where the discriminatory

action can be shown to be purposeful. The essential question

to the person whose vote is diluted is whether the law or

practice at issue is discriminatory -- it is rendered no

less odious simply because the discrimination was thoughtless,

as opposed to intentional. And, the public at large should

not be deprived of the substantial benefits of the Act by

virtue of such unnecessary technicalities.

I understand that some fear that the House bill will

require the imposition of racial quotas or "proportional

representation." That fear should be dispelled by the language

of the bill itself, which reads: "The fact that members of

a minority group have not been elected in numbers equal to

the group's proportion of the population shall not, in and

of itself, constitute a violation of this section." It is

difficult to imagine a more effective safeguard against

racial quotas than language which expressly disavows the

intent to impose such quotas, and a legislative history

which abjures such a purpose.
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The unique promise of our form of republic is that, in

Abraham Lincoln's memorable phrase, we have a "government of

the people, by the people, and for the-people"----The-Vot-ing

Rights Act is proud testimony of the federal government's

commitment to Lincoln's ideal. The Senate should not retreat

one iota from that commitment; it should act immediately to

finish the job so ably begun by the House, and pass the

extension of the Voting Rights Act.
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The extension of the Voting Rights Act of 1965 is now before Congress.

Precisely what form the extension takes will greatly influence the chances of

covered minority groups for fair representation in government.

As a student of minority-group politics for 15 years, whose research

specialty is electoral politics, I believe that the House version of that ex-

tension is essential for the achievement of fair representation of minority

groups in the areas of the country I know best--the South and Southwest.1 The

amendment to Section 2 of the Act, as contained in HI.R. 3112, is not only con-

stitutionally sound but absolutely necessary for the abolition of minority vote

dilution, a practice that has been widely employed in the South and Southwest

since the 19th century to diminish--often to the vanishing point--the political

power of ethnic minority groups when they attempt to use the franchise to redress

the effects of historical and current discrimination against them. 2

The Exclusion of Minorities from the Political Process

Today, in those areas of the country where discrimination has historically

been massive, long-lived, and extreme, minorities are still severely under-

represented in local government. In the southern states covered continuously

by the Voting Rights Act since 1965, after hundreds of years of slavery and a

century of subordination in a racial caste system, Blacks still account for a

minuscule proportion of elected officials. In 1980, of 32,977 elective offices

in these seven'states (Alabama, Georgia, Louisiana, Mississippi, North Carolina,

South Carolina, and Virginia) only 1,830 (S.6%) of them were occupied by Blacks,

and the proportional increase since 1965 had bejun to taper off by the mid-1970s.
3

The total population of these states is 25.8% black. In the words of the Joint

Center for Political Studies, which tabulates the number of black elected

officials, "Currently, unfavorable electoral arrangements like at-large elections

and some racial gerrymandering are major obstacles to further rapid gains by

Blacks in winning elective office in the South." 
4

If 5.6% of the elected officials in these seven states is black, while 25.8%

of the population is black, then only a fraction as many Blacks hold office as
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would be likely in a race-free society. Suppose that the shoe were on the other

foot, i.e. that in those same states, the proportion of white officials were re-

duced to the point where it comprised only one-fifth the number one would expect

on the basis of the white percentage of the population. In other words, suppose

that the white proportion of elected officials dropped from 94.4--the current

percentage--to about 15%, which is one-fifth of the white percentage of the pop-

ulation in those states. Does anyone believe that whites in that instance would

not see this as evidence of massive and intolerable exclusion?

The situation of Mexican Americans in the Southwest is comparable to that

of Blacks in the South. Mexican Americans have historically been the victims

of violence, state-sanctioned segregation in schools and housing, "Jim Crow"

practices, and job discrimination. Yet still today they are widely excluded from

all meaningful participation in local politics. An analysis of all persons who

served as members of city councils in Texas from 1968 to 1978 revealed that less

than 6% were Mexican Americans, in a state with a 1980 Spanish-origin population

of 21.0%. Even in South Texas, where Mexican Americans comprise a majority of

the population, less than one-third (31.7%) of city council members during this

period were Mexican Americans. In reporting these figures, the Texas Advisory

Committee to the U.S. Commission on Civil Rights remarked, "[t is significant...

that even today 179 (83.6%) of the 214 larger cities in Texas have at-large

elections for city council."S

The pointed reference to at-large elections both by the Joint Center for

Political Studies and the Texas Advisory Committee reflects a strong consensus

among students of electoral politics that a major barrier to minority political

representation is the existence of electoral rules which, in combination with

bloc voting among whites, make it virtually impossible for minorities to elect

candidates of their choice, even when minority turnout is relatively high, when

there are no formal barriers to registration and voting, and when there is no

formal impediment to minority candidates 
standing for office.

6

These electoral practices include at-large elections, run-off requirements,

anti-single shot rules or their equivalent, the numbered place voting system,

-nd racial gerrymandering, among others. In many jurisdictions that I have had

the opportunity to observe, several of these structures are used in concert, pro-

-viding the framework within which a highly unified white vote overwhelms an
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equally unified but smaller minority vote to insure defeat of the latter's pre-

ferred candidates. Elective office, a major avenue to political influence, is

thus made "off limits" to the minority community. When no alternative avenue

to influence exists--and this is often the case--minority vote dilution is said

to exist.

In such cases, the minority community is not "underrepresented" in the weak

sense that it is simply unable to elect its preferred candidates in rough pro-

portions to its percentage of the population. Rather, the minority community is

frozen out of the political process altogether. Unlike Republicans or Democrats,

who sometimes find themselves underrepresented in this weak sense, Blacks in the

South and Mexican Americans in the Southwest are impoverished, historicaly sub-

ordinated peopleswho occupy the position of an excluded group. 'In local settings

they are isolated in segregated neighborhoods, refused entry into the clubs and

friendship networks within which informal influence can be exerted, and, given

their lack of schooling and their relative shortage of funds, are at a great

disadvantage in establishing effective organizations and voluntary groups of

the kind that members of the white majority often utilize when they find them-

selves disadvantaged in electoral politics.

In my research on municipalities, I have listened to literally hundreds of

minority leaders and activists complain of an almost total involuntary isolation

from the political life of their community. It is this underrepresentation in

a strong sense that I refer to as vote dilution. It is an inability of minority

groups in many communities to gain even the merest foothold in the political

system.

The minuscule proportion of elected minority officials today--seventeen

years after the Voting Rights Act of 1965 was passed--is indicative of widespread

vote dilution. Given the fact that a significant proportion of all elected Black

and Mexican American officials have won office in the relatively few cities and

courties with overwhelmingly minority populations--the so-called "black belt"

regions and the "brown fringe" in South Texas--the statistics on elected officials

understate the extent to which, in many, many cities, counties, and school districts

with sizable minority populations there are no minority officials at all. A

systematic survey of such jurisdictions, I am convinced, would reveal that great

numbers of them exemplify the kind of extreme political isolation that I refer
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to as minority vote dilution. It is this situation, and not: the negligible prob-

lom of slight underrepresentation on governmental bodies of the sort that Demo-

crats and Republicans sometimes become embroiled over during redistricting battles,

that Congress must ddress itself to. In blunter terms, it is not "underrepresenta-

tion", but virtually no representation, that the proposed amendment to Section 2

is intended to rectify.

The Theory of the Swing Vote

It is sometimes alleged that while at-large elections and concomitant

dilutionary devices may prevent minorities from electing people of their choice

to office, a "swing vote" wielded by the minority community will give it an

appreciable influence over candidates who are elected to office, even if these

candidates are not among those preferred by the minority community. This theory

rests on two major assumptions: a) that the minority vote is typically decisive

to the electoral outcome, or, in other words, that the votes cast by the minority

community are necessary to the winners' victory; b) that when the first assump-

tion is correct, the winning candidates will then be receptive to the wishes of

their minority constituents, or they may lose the next election.

The first assumption, however, is by no means always true. In Houston,

where I live, Blacks in recent years have constituted about one quarter of the

population, and in city elections they have had a turnout rate that is about the

same as that of whites. An analysis of voting patterns over a 20-year span

(from 1955 to 1975) revealed that the margin of victory among winning council

candidates under the at-large system was typically so great that the black vote,

even when unified behind a candidate, was unable to affect the outcome of all

but five council races out of 77. In other words, the black voters could have

stayed at home in 72 races, and if the whites' voting pattern had remained un-

changed, the same candidates would still have been elected. A similar analysis

of voting patterns between 195$ and 1981 in Abilene, Texas--a city with a com-

bined Black and Mexicen American population of about 18% during this period--

indicated that the minority bloc could have made the difference in election out-

comes in only IS of 68 contests. Since 1970, the minority..bloc could have

affected the outcome in only 3 out of 28 cases.

More to the point, even when the first assumption underlying the "siting vote"

theory is correct, it does not necessarily follo% that winning candidates will
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pay attention to the interests of the minority community simply because their

* votes nade a difference. The reason is that white votes also make a difference--

and often more white votes are cast for the winning candidate than black votes.

Thus, in a community where there is strong racial polarization, the pressure

brought to bear by the white constituents of a winning candidate may be so great

as to nullify the pressure on him from minority constituents.

In recent city commission elections In Mobile, Alabama, two commissioners

who could not have won election without the votes they received from Blacks

.specifically disavowed the notion.that the black vote had been "decisive" in their

election And given the continuing highly polarized racial situation in that city,

it seems unlikely that the Blacks' "swing vote" will enable them to have much more

success in influencing their elected officials than they have had in the past.

In summary, the "swing vote" theory may possibly have application in some

cases. But in locales where minorities have yet to win a single office, and where

racially polarized attitudes are intense, the swing vote will probably not pro-

vide minorities leverage.

The Effects of Vote Dilution on Minority Participation

Faced with almost total exclusion from the orginary channels of political

participation, and lacking any alternative means of exerting influence, voter
8

turnout and candidacy rates tend to drop in the minority community. This is not

an expression of apathy, however. It reflects a realistic appraisal of the facts

by minority voters. If electoral rules and white bloc voting constitute a stacked

deck, why continue to play the game? In Abilene, Texas, minority candidates first

ran for municipal office in 1970. In spite of several tries during the decade,

none was able to win election without the endorsement of a powerful slating group

dominated by the white Anglu "establishment". By 1979, the black and brown

communities had virtually stopped participating in electoral politics. In city

council elections that year, a study of electoral participation revealed that

only 76 mexican A-Ts-anJ-1'iBlacks voted. out of a minority population of

approximately 19,000. 9

ihe case of Abilene exemplifies a particular disturbing development. In

many Southern and Southwestern communities tile passage of the Voting Rights Act

brought about an initial surge of political participation ,by minorities, who

were able or the first time in their lives to overcome barriers to the voting
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and registration process such as literacy tests, poll taxes, and physical intimi-

dation. The existence of dilutionary mechanisms, however, has forced newly-

enfranchised voters to acknowledge that the old system of racial dominance is

still in place. Minorities can now vote--they just cannot cast a meaningful vote.

ibis is the essence of vote dilution. If the proposed amendment to Section 2

fails, it is possible that minorities in many jurisdictions will gradually lose

hope that the electoral process offers them a fair chance for representation in

local government.

The case of Taylor, Texas, is instructive in this regard. Taylor

is a farming town of 10,000 people located near Austin, the state capital.

Twenty percent of its population is Black, and another 16 percent is Mexican

American.

The town is in central Texas, not far South enough towards the Mexican

border for its Chicanos to have caught the fever of militancy that in the 1970s

spread out in waves from Crystal City through the medium of La Raza Unida party.

Nor is it far enough east for its Blacks to have shared the hopes of their race

in some of the Texas Black Belt counties for achieving significant political

power through the mobilization of sheer numbers.

Nevertheless, in the 1960s, leaders of both groups in Taylor hoped

that the winds of change blowing across the South and Southwest after the

passage of the Voting Rights Act would kick up a little dust in their town, too.

t 3as obvious to impartial observers that major changes were needed. As

in romt Texas cities, the minority population was socially and economically de-

prived. when compared with its white Anglo counterpart. 'This deprivation could

110 traced directly to the historical discrimination against both Blacks and

mexican Americans and to their long exclusion from meaningful political partici-

pation. The special disabilities created by discrimination resulted in special

needsthat, in any equitable theory of justice, placed special obligations on the

city government.

Only in 1965 was the first minority person appointed to a Taylor city board,

and he remained the sole minority representative into the 1970s. No Blacks or

Mexican Americans had been appointed as city election officials. Most minority

employees on the city payroll held the least desirable, lowest-paying jobs and

none worked at city hall. The town's three housing projects were totally segre-

gated.



Officialdom's neglect of minority neighborhoods was reflected ik the poorly-

maintained streets, the run-down status of the park compared to the one "on the

other side of the tracks", and the city's refusal to heed requests for increased

recreational equipment at the housing products and refurbishment of a neighbor-

hood center. As early as 1961 minority spokesmen had asked for a fire station

in their area--a request that has not beep acted on at this writing, although a

substation was later built in an Anglo neighborhood in the interim. Serious

allegations of police misconduct toward minorities were ignored by the city govern-

Ment.

In 1967 minority leaders decided that the time had come to use the electoral

system to help remedy their problems. They got together, black Baptists and

brown Catholics--not what one might think of immediately as a compatible ethnic

stew--and agreed that the arithmetic of the situation dictated a united front in

local elections. The newly formed coalition put forward one of their most

personable and qualified candidates, Paul Sanchez-, to campaign for city

commissioner. Sanchez was the first minority candidate'ever to run for Taylor's

commission. The city required at-large rather than district-based elections.

Sanchez was defeated by an Anglo candidate, although he apparently received the

overwhelming majority of votes in both minority communities.

Three years later another Chicano ventured forth, again with bi-ethnic back-

ing. Gumle Gonzales, moreover, brought the first sophisticated political campaign

to Taylor. Having spent some time in the highly-politicized climate of nearby

Austin, Gonzales used telephone banks, door-to-door canvassing, and the solicita-

tion of endorsements from most of the ethnic preachers and lay leaders in Taylor.

lie lost.

In 1971, Tommie Rivers, a Black, ran for office and, per agreement, no

Chicano ran that year. He lost. In 1972 two Chicanos and a Black ran. None

was elected. The voter turnout that year was the largest in the city's history.

Once more, in 1974, a-black ran for a commissioner's seat, with bi-ethnic

support. He lost. That was the last time a minority candidate ran for munici-

pal office in Taylor.

During the period from 1967 to 1974, voter turnout was SO% higher in con-

tests where minorities challenged whites than in those where only Anglos contend-

ed. By all accounts the ethnic community turned out in unprecedented numbers in

93-706 0 - 83 - 20
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those elections. But Anglos, responding to the challenge, trooped to the polls

as well, rallied, in several Instances, by the local newspaper, whose special

election-day editions hinted darkly of heavy minority turnout.

In the years since 1974, no white candidates have made overtures to the

minority community. No campaign promises in return for votes have been made to

ethnic leaders. The minority community has been excluded from the municipal

political system in Taylor. In the late 1970s minority registration was low,

and actual voter turnout, when compared to the Anglo rates, even lower.

The winds of change seemed to have passed the city by.

A few of the minority leaders still were unwilling to give up, however,

and they brought a vote dilution suit in the mid-seventivs arguingg that at-large

elections prevented minorities from electing candidates of their choice. It

had just been put on the trial docket in the spring of 1980, when the Supreme

Court delivered its decision in City of Mobile vs. Bolden, declaring that only

intentionally-created dilutionary structures were unconstitutional.

That decision presented serious problems to the plaintiffs in Taylor. The

at-large election system had been established there in 1914. Lawyers for the

plaintiffs quickly ascertained that the files of the local newspaper only went

back to the 1930s, and that official city documents relating to the 1914 charter

revision shed no light on the motives for the change. After much soul-searching,

they advised their clients to drop the suit, flushing down the drain about three

years of trial preparation, as well as the lingering hopes of politically active

Blacks and Mexican Americans in the town that the U.S. Constitution might pro-

vide them relief.

Taylor is not alone among cities in the South and Southwest that find them-

selves in a comparable situation in the wake of Bolden. After having won the

franchise-at such great cost, Blacks and Mexican Americans in many localities

have discovered that it is of no value as a political tool at the county and

municipal levels. And the Supreme Court has now told them that neither the

14th nor the 1Sth amendment guarantees them the right to cast a meaningful

ballot, when it cannot be shown that the men who adopted the dilutionary
10

electoral system did so with the purpose of robbing their vote of its power.

It is hardly surprising, under these circumstances, that minority participation

in local politics is declining in some areas.
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The Issue of Bloc Voting

A commonly-voiced objection to single-member district remedies is that they

perpetuate bloc votiaig. Two observations must be made on this score. First,

the persistence of ethnic bloc voting (not simply that of whites and blacks, but

of Jews, the Irish, Poles, Italians, and other "white ethnics") is an American

phenomenon of long standing which shows little signs of abating, and will prob-

ably be with us for a long time to come.' 1 Second, the existence and intensity

of bloc voting apparently have very little to do with the kind of election system

in operation. A recent study of this phenomenon as it pertains solely to blacks

and whites in the South indicates that "racially polarized voting" increased

around 1970, and is very high indeed. 12 Some of the cities studied were at-large

cities.

Far more important than whether single-member districts will pertuate bloc

voting is the question whether at-large elections will allow bloc voting on the

part of white majorities to prevent minorities from electing candidates of their

choice. Under certain conditions, bloc voting is a sign of healthy cultural

pluralism. But it becomes Inimical to democratic representation when it is used

by a white majority to prevent a historically discriminated again minority from

gaining entry into the political system. This is precisely why single-member

district systems are preferable in some circumstances: they guard against the

deleterious effects of bloc voting.

Sumary

Two of the nation's largest minority groups--Blacks and Mexican Americans--

are still today very seriously underrepresented in the South and Southwest.

This is a result, in large measure, of the lingering effects of past discrimina-

tion, current discrimination, and the presence of electoral practices combined

with bloc voting that prevent minorities from breaking out of their political

isolation and establishing a foothold in local political systems. Informal means

of exerting influence, as well as the vaunted leverage of the "swing vote", are

often not available to minorities as alternative routes to meaningful participa-

tion. They thus find themselves thoroughly isolated from the political system

in many locales.

Unfortunately the &J d intent criterion precludes a remedy for many of

these cases. Section 2 of the Voting Rights Act, as amended in H.R. 3112, pro-
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vides a remedy that is practicable. The criticism that it calls for a system of

proportional representation is unfounded, as I have seen in the cases with which

I am familiar. The criticism that single-member-districts perpetuate racially

polarized voting is dubious. I strongly urge support of the proposed amendment --

to Section 2.
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PREPARED STATEMENT OF THE ASSOCIATION OF THE BAR

OF THE CITY OF NEW YORK

EXTENDING THE VOTING RIGHTS ACT OF 1965:
MAINTAINING BARRIERS TO UNLAWFUL

DISCRIMINATION IN VOTING

by the Committee on Federal Legislation

and the Committee on Civil Rights

INTRODUCTION

The Voting Rights Act of 1965/ was adopted by

overwhelming majorities of both Houses of Congress-/ "to

banish the blight of racial discrimination in voting, which

ha[d] infected the electoral process in parts of our country

for nearly a century.=-/ It is widely considered the most

effective civil rights legislation ever enacted in our coun-

try../ Just one measure of its success is the fact that

the percentage of eligible black voters registered to vote in

Mississippi increased from 6.7% in 1964 to 67.4% in 1976.J/

This Association has supported the Voting Rights Act from the

outsetA/ and has-been gratified by its effectiveness.

Today, some argue that, in light of the progress made under

the Act since 1965, the Section 5 provision which requires

covered jurisdictions to obtain prior Justice Department or

court review of proposed changes in election qualifications

or procedures should be allowed to expire as scheduled on

August 6, 1982. These Committees reject such arguments and

believe that the Act continues to be necessary and its

extension vital.

The Voting Rights Act of 1965 adopts a variety of

substantive standards and procedural mechanisms in its attempt

to protect the "equal right to vote."-/ Among the new reme-

dies for voting discrimination contained in the Voting Rights

Act of 1965 was the Oprior clearance" provision in Section 5.
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This provision was designed to inhibit the development of new

devices to exclude black citizens from the electoral process

by requiring that covered jurisdictions, those where a literacy

test or other discriminatory device as a prerequisite to

voting or registering was in effect and in which fewer than

50% of voting age persons were registered on November 1, 1964

or voted in the November 1964 presidential election, must

obtain prior approval from the Attorney General (or the

Federal District Court for the District of Columbia) for any
8/

proposed changes in election qualifications or procedures.-

This Section 5 prior clearance requirement, like certain other

provisions of the Act such as the one suspending literacy

tests and certain other voting qualifications in covered

jurisdictions, was to exist for five years.
9/

In the Voting Rights Act Amendments'of 1970-10/,

Congress extended the Section 5 prior clearance provision

for an additional five years,-1 brought under the Act's

coverage states or political subdivisions which maintained

any literacy test or racially discriminatory device in voting

procedures as of November 1, 1968 and in which fewer than 50

percent of voting age persons had voted or registered in the

November 1968 presidential elections,-/ and adopted a

five year nation-wide ban on the use of literacy tests and

other racially discriminatory devices.-3/

In August 1975 Congress once more extended the

Section 5 prior clearance provision of the Voting Rights Act,

this time for seven years, until August 6, 1982.-/ At the

same time, it broadened the Act to protect the voting rights

of certain single language minority groups in political sub-

divisions where they constituted more than five percent of

the voting age population so as to assure that such persons

would have available to them election materials in the

language they knew.15/

It is the anticipated August 6, 1982 expiration of
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the prior clearance provision, which currently applies to all

or part of 22 states, that once more has brought the Voting

Rights Act before Congress.

As noted earlier, the Voting Rights Act of 1965, as

amended in 1970 and in 19 75,-6L has been extraordinarily

successful. Notwithstanding the Act's undeniable effective-

ness in vindicating the constitutional right to vote, the

U.S. Commission on Civil Rights, in its recent report on the

Voting Rights Act,- 2/ reported that minorities "continue

to face a variety of problems which the act was designed to

overcome.0-L8 Particular problems cited by the Commission

include the persistence of "harassment and intimidation of

minority voters and candidates," and the failure to provide

citizens in rural communities with accessible means for

registration.- /
Equality of access to the fundamental right to vote

is not yet a reality. This is evident from the persistence

in jurisdictions historically tainted by the "blight of racial

discrimination in voting" of disparities between whites and

blacks in numbers of registered voters, numbers of elected

officials, and in most aspects of political life.O2X/ In

short, the existence of continuing racial discrimination in

voting procedures is so clear that it recently caused Repre-

sentative Henry Hyde of Illinois, initially an opponent of

extension of the Voting Rights Act, to change his mind: "I

thought the need had passed. But there are yet places that

try to obstruct the right of blacks to vote. You're being

dishonest if you don't change your mind after hearing the

facts.'-! The Committee on Federal Legislation and the

Committee on Civil Rights of this Association unanimously

support extension of the Voting Rights Act of 1965.
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THE LEGISLATION

rn April 1981, identical bills to extend and amend

the Voting Rights Act were introduced in the House and Senate.

The House bill, H.R. 3112, was sponsored by House Judiciary

Chairman, Peter W. Rodino of New Jersey the Senate bill,

S. 895, was sponsored by Charles McC. Mathias of Maryland

and Edward M. Kennedy of Massachusetts. On October 5, 1981

the House passed H.R. 3112 by the vote of 389-24, substan-

tially in the form it had been reported out by the House

Judiciary Committee.12 The Senate is expected to consider

legislation extending the Voting Rights Act of 1965 early in

1982. Current news reports indicate that 61 United States

Senators support extending the Act in the form approved by

the House in H.R. 31 12 .13/ On November 6, 1981, President

Reagan issued a statement in support of extension of the

Act.-./ However, the President urged that H.R. 3112 be

modified to make it easier for states and jurisdictions to be

relieved, that is, to be Obailed outw of Section 5 preclearance

requirements and that H.R. 3112 be amended to provide that a

voting practice may be successfully challenged under Section 2

of the Act only upon direct proof that it was adopted with the

intent to discriminate.25/

H.R. 3112, as passed, is directed at four separate

and yet interrelated matters: (I) making the Section 5

preclearance provision, now due to expire on August 6, 1982,

a permanent part of the Acti (2) liberalizing the ability of

covered states and other jurisdictions to remove themselves

from Section 5 preclearance coverage (i.e., "bail-out") under

Section 4(a); (3) amending Section 2 to prohibit the use of a

discriminatory practice or procedure "which results in a

denial or abridgment of the right to vote on account of race

or color or in violation of the protections afforded language

minoriXies in the bilingual provisions without requiring
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direct proof that it was adopted with an intent to unlawfully

discriminate (the so-called "effects test*), and (4) extending

the Section 203 bilingual provisions, which currently are due

to expire on August 6, 1985, for seven years to August 6, 1992.

SUMMARY OF RECOMMENDATIONS

A decade ago we firmly supported extension of the

Voting Rights Act, and in particular commented favorably on

the Section 5 preclearance requirements. As we stated then:

"These remedies have proven far too effective in extending

free exercise of the franchise to be abandoned at this

time."26/ Our comments then about the preclearance

requirements are equally appropriate today. We also believe

that strengthening the utility of the Section 2 civil litiga-

tion remedy, extending the life of provisions protecting

certain single language minority groups and adopting a more

viable "bail-out" provision are important additions to

the Act. Accordingly, we -- like the House of Delegates of

the American Bar Associatio. 27/ -- endorse H.R. 3112 as

adopted by the House and urge its enactment by the Senate as

well. However, the Committees are divided in their support of

the bail-out provisions of H.R. 3112, the Committee on Civil

Rights supporting all of the prerequisites for bail-out set

forth in H.R. 3112 and the Committee on Federal Legislation

suggesting that certain details of the bail-out provision of

H.R. 3112 be amended so as to encourage observance of voting

rights by removing obstacles to bail-out which are not

necessary to the protection of voting rights.

SECTION 5 PRECLEARANCE

The Section 5 preclearance requirements, which

cover all or parts of 22 states, have become the cornerstone

of the Voting Rights Act. Under Section 5, covered juris-

dictions must preclear proposed voting changes to insure that
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they do not have the purpose or effect of denying or abridging

the right to vote.28/ The objective of Section 5, which

is to protect the gains that have been made under the Voting

Rights Act,29/ has been well served. Through the entry of

roughly 815 objections by the Attorney General since the

Voting Rights Act was adopted in 1965 -- over 500 of

which have been entered within the past five years3_0/ --

numerous discriminatory voting changes have been prevented

from taking effect. Moreover, in our view, the very presence

of the Section 5 preclearance requirements has undoubtedly

deterred many covered jurisdictions from even proposing

discriminatory voting changes. Thus, our opinion is that,

coupled with an appropriate bail-out provision, the Section 5

preclearance requirements should be made a permanent part of

the Voting Rights Act of 1965, as provided for in H.R. 3112.

Section 5 preclearance requirements apply to those

states or political subdivisions which are identified by use

of the "triggering formulae" set forth in Sections 4(b) and

4(f) of the Act.31/ Those covered are states and political

subdivisions (1) which used a literacy test or a discrimina-

tory device for registration or voting and (2) in which less

than half of the voting age residents were registered for or

voted in any of the 1964, 1968 or 1972 presidential elec-

tions.2.2/ Any such state or political subdivision is

covered by Section 5 unless it has been exempted from

coverage under the present Section 4(a) bail-out provi-

sion.3/ Presently, nine states and parts of thirteen

others are covered by the preclearance requirements of

Section 5.34/

Section 5-requires each cove --- uriditlon to

obtain approval, either from the Attorney General of the

United States or from the United Otates District Court for

the District of Columbia, before it implements any change in

its voting laws or procedures to ensure that the change "does
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not have the purpose and will not have the effect of denying

or abridging the right to vote. / Whenever a Jurisdiction

submits a change to the Attorney General -- the usual method

of obtaining preclearance -- the Attorney General must object

to the proposed change, if he intends to object, within 60

days of the submission (or within an additional 60 days if

the Attorney General has requested additional information).3/

When a timely objection is not entered, the proposed change

is deemed approved and may be implemented.37/ If an objec-

tion is entered, it is reviewable by a three judge District

Court in the District of Columbia. 3 8 /

Section 5 was originally enacted and twice extended

partly to avoid the need for the difficulty and delay of

voting rights litigation and partly to protect hard won court

orders safeguarding voting rights from the attempts of

offending jurisdictions to circumvent such orders by imple-

menting subsequent discriminatory voting changes.-9/ As

summarized by the Supreme Court in 1980: *Case-by-case

adjudication had proved too ponderous a method to remedy
voting discrimination, and, when it had produced favorable

results, affected jurisdictions often 'merely switched to

discriminatory devices not covered by the federal decrees. ,L4/

Objections under Section 5 can have a considerable

impact: an objection may be entered to a statewide redistrict-

ing plan, or upon receiving all of the necessary supporting

information, the Attorney General can review and reject a sub-

mission proposing a multiple of changes within just 60 days.41/

Moreover, an objection entered by the Attorney General could

be viewed as the equivalent of a successful lawsuit brought by

the Justice Department or by private citizens, thus justifying

the Congressional purpose of circumventing burdensome case-by-

case adjudication and substantially relieving the federal

courts of a class of litigation during a time of extreme court

congestion. It appears self-evident that Section 5 has proven
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to be mbre expeditious and certainly more effective than the

100 years of litigation which preceded. its enactment.

Section 5 is still necessary. Although the Act's

ban on literacy tests and other discriminatory devices was

chiefly responsible for its initial success, and notwith-

standing the elimination of the more obvious past abuses such

as poll taxes and direct intimidation of minorities, there

remains today the actual and potential use of many voting rules

and procedures such as annexations, redistricting, at-large

elections and majority-win requirements, each of which may be

unobjectionable in many instances, but each of which also may

be subtly employed to render minority votes ineffective.2/

Evidence of the continuing problems can be seen from the fact

that Section 5 objections by the Justice Department have

actually increased in recent years.43/ Section 5 is still

necessary to impede and deter covered jurisdictions -- those

whose records contain indicia of past discrimination under the

definitions of the Act -- from adopting voting procedures and

qualifications that subtly or unsubtly deprive racial and

language minority groups of the right to vote.

In our view, the prior clearance procedure is a

relatively simple and notably inexpensive cost to bear for

the resulting benefit. Under the administrative alternative

permitted by Section 5, a covered jurisdiction need only mail

a copy of the proposed voting change to the Justice Depart-

ment, together with supporting information to show that the

proposed change is not discriminatory either in purpose or in

effect.4/ In most cases, as the Attorney General of New

York has testified, "with the exception of a routine cover

letter, the submission generally includes only documents

which had already been prepared as part of the process by

which the bill was enacted into law. On the rare occasion

when this information is insufficient, the additional infor-
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nation required can generally be transmitted by telephone.4-5/

The relative simplicity of administrative preclearance is

underlined by a comparison with its alternative: litigation.

In contrast to the burdensome and costly process of litigation,

administrative preclearance is remarkably efficient and cost

effective. The Section 5 staff of the Justice Department is

comprised of only fourteen persons reviewing submissions

under the supervision of Department attorneys.46/ There

is no backlog.-7/

Whereas close to 35,000 Section 5 applications to

the Attorney General have been made since 1965, only a few

more than 815 have been objected to.A-8/ In our view, these

statistics confirm the perception that Section 5 acts as a

strong deterrent to the adoption of discriminatory changes.A9/

They also indicate that the Attorney General has not objected

lightly to changes in voting procedure proposed by covered

Jurisdictions but has acted judiciously in reviewing applica-

tions and objecting only to those evidencing an unlawful

discriminatory purpose or effect.

Finally, we reject the suggestion made by some that

Section 5 should be amended to exclude "insignificant" voting

changes from the requirement of obtaining prior clearance.-0/

First, what may appear on its surface to be an OinsignificantO

voting change (for example, moving a few polling places), may

in fact have a very significant adverse impact on the right

to vote (as where the polling places for black voters are

moved to distant, hostile white neighborhoods).-/ Second,

given the purposes for which Section 5 exists and the fact

that it applies only to states and political subdivisions in

which there is reason to believe that discrimination has

infected the electoral process, it would be most unwise to

invite the suspected offenders to decide in the first instance

whether changes in voting qualifications or procedures are

sufficiently vaignificantu to require Section 5 submission for

prior approval.
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In our view, Section 5 is the single most important

provision in ti- Voting Rights Act. It has helped to protect

against loss of the important gains that have been made in

advancing the right to vote. It should not be weakened in any

way. It should be made a permanent provision of the Act.

SECTION 4(a) BAIL-OUT

Under current law, a state or political subdivision

once covered by the prior clearance requirements of Section 5

may bail out under Section 4(a) only if, in effect, it never

should have been covered in the first place. Section 4(a)

now provides that a jurisdiction may escape coverage under

Section 5 only by obtaining from the United States District

Court for the District of Columbia a declaratory judgment

that, during the seventeen years preceding the filing of the

declaratory judgment action, no *test or device has been used

• . . for the purpose or with the effect of denying or

abridging the right to vote on account of race or color, or

in contravention of the guarantees (given to members of

language minority groups by Section 4(f)(2)." 5-2/ Thus, a

state or political subdivision could take advantage of this

bail-out only by showing that it has used no discriminatory

test or device sine3 before tho time when the Voting Rights

Act was passed.

While we believe that the preclearance requirements

of Section 5 should be made a permanent part of the Voting

Rights Act, we do not believe that every state or subdivision

presently subject to those requirements should have to remain

subject to them perpetually. Rather, we believe that a state

or political subdivision should be permitted to "bail out" of

the preclearance requirements upon a showing that it has

substantially eliminated the problems which made it properly

subject to preclearance in the first place.

This approach is not only fair to states and politi-
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cal subdivisions which may wish to relieve themselves from the

preclearance requirements it should also benefit the minority-

group voters whom the Voting Rights Act was designed to pro-

tect. In our view it promotes the purposes of the Act by

providing states and political subdivisions with an incentive

to eliminate discriminatory rules and practices.

The subject of "bail-out" has been a focus of much

discussion and controversy in recent months. There has

been widespread support for the view that a state or subdi-

vision should he permitted to 'bail out" of the preclearance

requirements by obtaining a declaratory judgment from the

United States District Court for the District of Columbia

that it has maintained what may be loosely called a "clean

slate" for a period beginning ten years prior to the filing

of its declaratory judgment action. We endorse this approach.

The more difficult problem is to determine what a

Mclean slate" isi this issue has been the subject of numerous#

detailed legislative proposals. The proposal adopted by the

House in H.R. 3112 provides that on or after August 5, 1984 a

state or political subdivision wishing to bail out from the

preclearance requirements would have the burden of showing

that# for ten years preceding the filing of its declaratory

judgment action and during the pendency of the action:

(1) It has not used any *test or device", as that

phrase is defined in Section 4(c) of the Voting Rights Act,

Ofor the purpose or with the effect of denying or abridging

the right to vote on account of race or color,' or in contra-

vention of the guarantees given by the Act to members of

language minority groups: 53/.

(2) "no final judgment of any court of the United

States . . . has determined that denials or abridgements of the

right to vote on account of race or color," or in viola-

tion of the guarantees to members of language minority groups

have occurred within the territory of the state or political

subdivision;-4/
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(3) "no consent decree, settlement, or agreement

has been entered into resulting in any abandonment of a voting

practice* challenged on the grounds described in prerequisite

(2) above55/

(4) there is no pending action alleging any such

denial or abridgement of the right to vote (no declaratory

judgment may issue so long as an action is pending, even if

the action is filed subsequent to the filing of the declaratory

Judgment action)156/

(5) no Federal examiners have been assigned to the

state or political subdivision under the Voting Rights Acti7-

(6) the State or political subdivision and all

governmental units within it have complied with the preclearance

requirements of Section 5 of the Voting Rights ActMe/

(7) *the Attorney General has not interposed any

objection,* not overturned by a final judgment of a court,

and no declaratory judgment under Section 5 has been dehied

with respect to any submission of the state or political

subdivision under Section 5, and "no such submissions or

declaratory judgment actions are pending~l-9/

(8) the state or political subdivision and all

governmental units within it

(i) have eliminated voting procedures and
methods of election which inhibit or dilute equal access
to the electoral process

(ii) have engaged in constructive efforts to
eliminate intimidation and harassment of persons exer-
cising rights protected under this Act; and

(iLi) have engaged in other constructive
efforts, such as expanded opportunity for convenient
registration and votifLg for every person of voting age
and the appointment of minority persons as election
officials throughout the jurisdiction and660 all stages
of the election and registration process.-

(9) In addition to the above requirements, H.R.

3112 would bar bail out if the state or political subdivision

and governmental units within its territory have, during the

ten-year period before judgment is entered, Nengaged in viola-

93-7060 - 83 - 21
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tions of any provisions of the Constitution or laws of the

United States or any State or political subdivision with

respect to discrimination in voting on account of race or

color" or in contravention of the guarantees to language

minority groups, unless the state or political subdivision

-establishes that any such violations were trivial, were

promptly corrected, and were not repeate."61-

We are in substantial agreement with the approach

to bail-out taken by H.R. 3112, an approach based upon the

central role section 5 has played in achieving the ends of

the Voting Rights Act, the desire to assure that only juris-

dictions which have truly abandoned.,.4iscriminatory voting

practices are permitted to bail-out, and the belief that a

meaningful opportunity for bail-out based upon the applicant

having eradicated proscribed discrimination in voting will

give encouragement bor compliance to those jurisdictions to

which the section 5 pre-clearance procedures are offensive.

However, as noted above, whereas the Committee on Civil

Rights believes that the H.R. 3112 bail-out provisions strike

a proper balance in achieving these objectives, the Committee

on Federal Legislation believes that certain of the prerequi-

sites to bail-out in H.R. 3112 can be relaxed slightly to

make bail-out more achievable without incurring any signifi-

cantly greater risk that undeserving jurisdictions will be

released from the prophylactic requirements of Section 5.

Specifically, both Committees strongly believe

that the prerequisites for bail-out specified in items

numbered 1# 2, 5, 7, 8 and 9 above are fair, wholly consistent

with the purposes of the Voting Rights Act and necessary for

the Act's meaningful operation. However, a majority of the

members of the Committee on Federal Legislation believe that

modification or elimination in whole or in part is warranted

for prerequisites 3, 4 and 6, whereas the Committee on Civil

Rights fully endorses each of these items as entirely appro-

priate preconditions for bail-out.
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The Committee on Federal Legislation is unanimous

that H.R. 3112's provision whereby a declaratory judgment

permitting bail-out would be barred by the mere pendency of

an action alleging violations of the rights protected by the

Voting Rights Act (prerequisite 4) should be modified so as

to exclude, as .a bar to bail-out, an action filed subsequent

to the filing of an action for-a declaratory judgment. A

majority of the Committee on Federal Legislation also believe

that even the pendency of an earlier-comenced action alleging

violations should not bar bail-out. As to subsequently filed

actions, the Committee on Federal Legislation concluded that

permitting them to preclude bail-out would make it all too

easy for potential litigants, no matter how frivolous their

claims, and by the use of all too often successful delaying

tactics, to impede and postpone bail-out. As to actions

pending prior to filing an application to bail-out, the

.Committee on Federal Legislation concluded that a requirement

that there be no pending actions alleging voting discrimina-

tion is unnecessary to prevent an undeserving state or politi-

cal subdivision from escaping the prior clearance requirements

of Section 5 because violations of voting rights which might

be the subject of such an action would be a bar to bail-out

under other prerequisites of the bail-out provision of H.R.

3112

The Committee on Civil Rights noted these con-

siderations and concluded, nevertheless, that a political

subdivision should be barred from bailing out of its Section

5 obligations if a lawsuit alleging violations of voting

rights is pending at any time prior to the entry of a declar-

atory judgment in the bail-out proceeding. In its view,

bail-out should plainly not be permitted until an action

charging violations of voting rights is resolved. If the

charges are valid, bail-out should not be permitted and if

•the jurisdiction seeking bail-out believes the charges to be
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frivolous, it can move to dismiss and suffer no more than the

inconvenience of some delay if it is correct.

A majority of both Comittees believe that's state

or political subdivision entering into a consent decree or

settlement agreement resulting in the abandonment of a

voting practice challenged: as denying or abridging the right

to vote (prerequisite 3) should preclude the entry of a

declaratory judgment if the consent decree or settlement

agreemen: was entered into prior to the effective date of

the 1982 amendments. In such circumstances, we are satisfied

that the consent decree or settlement agreement can fairly

be treated as a final judgment or admission that the practice

at issue was unlawful, and there are no competing considera-

tions militating for a different result.

However, the Committee on Federal Legislation

believes that the same rule should not apply to future

consent decrees or settlement agreements in voting rights

legislation. It believes that such a rule would discourage

settlements in future cases and thereby both postpone the

vindication of voting rights sought to be protected in

litigation and extend the burden and cost of the litiga-

tion.6-/

The Committee on Civil Rights believes that making

future consent decrees or settlement agF'eements in voting

rights cases a bar to relieving jurisdictions from the con-

tinued obligation to adhere to Section 5 preclearance

requirements will not discourage consent decrees and settle-

ments. Moreover, that Committee believes that a consent

decree and settlement agreement sufficiently imputes discrim-

inatory electoral practices to a jurisdiction that it

should not be permitted to bail-out from the prophylactic

requirements of Section 5 and that whatever the benefit of

encouraging settlements of litigation, it is outweighed by

the competing interest of impeding such practices by requir-

ing continued adherence to Section 5.
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We gave much consideration to the requirement that

the state or political subdivision applying for bail-out, and

all governmental units within it, prove strict compliance with

the preclearance requirements of Section 5 (prerequisite 6).

The members of the Committee on Federal Legislation unani-

mous.y believe that. an insubstantial delay in filing,

-occasioned by negligence, should not bar bail-out, but only

if the procedure for which filing was necessary had no

effect on the rights protected by the Voting Rights Act. A

closely divided majority of the Committee on Federal Legisla-

tkon also.believes-that baLl-out should be permitted even if

,the procedure as to which there was a negligent insubstantial

,-delay late filing under Section 5 also had an insubstantial

effect on rights protected by the Act. A clear majority of

the Committee on Federal Legislation strongly believes that a

failure to file, in view of the fact that the procedure in

question could have resulted in an objection by the Attorney

General had there been compliance, constitutes adequate

reason to bar bail-out. Both Committees believe that it is

proper for the burden of proof on these issues to be on the

-state or political subdivision seeking the declaratory

Judgment.

A majority of the members of the Committe on Civil

Rights strongly believe that any deviation from strict

compliance with the preclearance requirements of Section 5,

even if it may have resulted from human error or temporary

oversight, should. bar bail-out because the central role of

Section 5 in protecting voting rights requires every incentive

to be given for attention to its requirements .and because

many covered jurisdictions have failed to submit filings and

have resisted-efforts to require them to comply.&-4

B.R. 3112 provides that bail-out should be denied

where a, state or subdivision has itself met the tests, if

there.is any governmental-uwt within the territory of the
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state or subdivision that does not meet those tests.A5/ A

governmental unit within the statute is any jurisdiction

required to make a Section 5 submission.i/ Since the

offending governmental unit would remain subject to the

preclearance requirements, it can be argued that the larger

entity of which it is a part should be able to bail out if

it has kept a clean slate for ten years. A majority of our

Committees believes this consideration to be of lesser moment

than the consideration of making each state and political

subdivision concerned with availing itself of the Section

4(a) bail-out provision feel a special responsibility to

assure full compliance by governmental units within it.

Therefore, we support the B.R. 3112 approach which bars

bail-out to a state or political subdivision on account of

noncompliance by a governmental unit within it.

Once a jurisdiction has successfully bailed out,

that should not end the matter. We endorse the provision in

H.R. 3112 to further amend Section 4(a) so that, after the

declaratory judgment issues# the District Court for the

District of Columbia should retain jurisdiction of the matter

for a period of ten years, and should vacate its judgment on

motion of the Attorney General or an aggrieved person if,

during that period, an event occurs which would have pre-

cluded the issuance of the declaratory judgment if it had

happened prior to judgment.

The problem of bail-out is a complicated one, and

the possible ways of dealing with it are almost endless. We

are unanimous, however, in our view that a meaningful bail-out

provision should be included in any legislation extending the

preclearance provisions of the Voting Rights Act. The years

since 1965 have seen a vast improvement in the conditions

which originally brought the Voting Rights Act into being.

The enactment of a bail-out provision will reflect the hope

and expectation that conditions' will continue to improve, and
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that, in matty if not all covered jursidictions, the special

protection afforded by the preclearance requirements will not

always be necessary. We endorse the bail-out provision of

B.R. 3112. The Committee on Civil Rights believes that H.R.

3112 as drafted strikes the proper balance between the need

to protect voting Tights and the desire toprovide an

incentive to jurisdictions to preserve a clean slate on

voting procedures. The CoLittee on Federal Ligislation

believes that the provisions with respect to strict compliance

with the preclearance filiiig requirements, pending lawsuits,

and future consent decrees and settlement agreements be

modified as described above. However, notwithstanding this

disagreement, a clear majority of the members of the Federal

Legislation Committee urges that the provisions of H.R. 3112

be enacted into law even if suggested changes in the bail-out

provisions are not adopted.

SECTION 2 LITIGATION STANDARDS

Section 2 is nationwide in coverage and currently

provides:

No voting qualification or-prerequisite to voting,
or standard, practice, or procedure shall be imposed
or applied by any State or political subdivision to
deny or abridge the right of any citizen of the
United States to vote on account of race or color [or
on the basis of membership in a language minority.167/

Whereas other provisions of the Voting Rights Act are

directed at impeding only those discriminatory procedures

adopted sinco 1964, Section 2 may be used to attack not only

recently adopted discriminatory voting procedures but also

those adopted long ago.68/ Moreover, although apparently

unsettled in the case law, the Section 2 prohibition against

discrimination in voting holds out theopromise of enforcement

through private litigation brought by aggrieved citizensi-9

and the report accompanying R.R. 3112 states that it is

intended to be available for that. 70/

Host other sections of the Voting Rights Act contain

language rendering conduct prohibited or triggering action
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with respect to conduct which is Ofor the purpose or with the

effect of denying or abridging the right to vote. 7-1/,

Section 2 is silent as to whether the practices or procedures

which it proscribes-are only those which can be shown to have

been adopted with the explicit purpose of discriminating in

voting on account of race or color or include those which in

their application have the effect of discriminating in voting

on account of race or color. Regrettably, there is no substan-

tial legislative history on the point, although there is some

testimony in the record which supports the view that Section

2 sought to bar voting practices which had either the purpose

-or the effect of discriminating in voting on account of race

or color.2/

The issue of whether relief from a voting procedure

challenged under Section 2 could be secured only upon direct

proof of express intent to discriminate or whether it could

also be obtained upon the lesser proof of a discriminatory

effect has been rarely addressed. Some lower courts which

considered the issue in recent years indicated that Section

2 would permit a successful challenge to a voting procedure

upon proof of a discriminatory effect even if no explicit

discriminatory purpose is proved.73/ However, most

challenges to allegedly discriminatory procedures seem to

have been brought under the Fourteenth and Fifteenth Amend-

ments.74/ In White v. Regester,75/ a case in which the

Supreme Court decided the constitutionality under the

Fourteenth Amendment of an at-large election system claimed

to be discriminating against Mexican Americans and blacks,

the Court held that practices which were discriminatory in

view of the *totality of the circumstances* would be held

on--hstitutionally invalid.Z6/

However, seven years after White v. Register, in

Mobile v. Bolden, a four Justice plurality of the Court, in

an opinion which purported to be consistent with Regester,



323

effectively construed Section 2 as requiring direct proof of

a discriminatory intent in order to establish a violation of

that Section.77 Mobile v. Bolden was a case brought

under Section 2 and the Fourteenth and Fifteenth Amendments

to invalidate a Mobile, Alabami at-large election scheme for

city commission elections which had been adopted in 1911 and

under which no black council member had ever been elected

despite the existence of a large black population in Mobile.28/

It is specifically to overrule the four Justice plurality in

Mobile v. Bolden, as well as to bring Section 2 into line

with the other provisions of the Voting Rights Act, that H.R.

3112 would amend Section 2. As amended, Section 2 would

prohibit any qualification, prerequisite, standard, practice

or procedure even without direct evidence that it was imposed

or applied Oto deny or abridge' the right to vote *on account

of race or color* or in contravention of the Act's guarantees

to language minority groups if the proof shows that it was

imposed or applied *in a manner which results in a denial or

abridgment' of the right to vote mon account of race or colorO

or in contravention of the Act's guarantees to language

minority groups.79/

Our Committees endorse 3.R. 3112's amendment of

Section 2 to eliminate the requirement of proof of discrimina-

tory purpose and to permit a plaintiff successfully to chal-

lenge a voting practice or procedure if he proves that it is

applied *in a manner which results in a denial or abridgment'

of rights protected by the Voting Rights Act. This new

Effects' test should not be applied in a mechanical manner

to require proportional representation for protected minori-

ties but rather should be applied to allow the fact of numeri-

cal dilution of minority votes to be considered as just one

of the totality of circumstances in determining the ultimate

question of whether meaningful participation in the electoral

process has-been denied on account of race, color or member-
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of H.R. 3112 expresses this interpretation of the new language

in unmistakable terms, specifically stating that the new

language Pdoes not create i right of, proportional represents-

tion* where members of a minority group *hat* not been

elected in numbers- equal to the group's proportion of the

population* but that this fact, 'along with other objective

factors, would be highly relevant'.8-L/ Additionally, H.R.

3112 in Section 2 itself makes it plain that Section 2 may

not be used to require proportional representation or to bar

at large election procedures or system. solely because

proportionate numbers of minority representatives are not

elected

The fact that members of a minority group have not
been elected in numbers equal to the group's propor-
tion of the population shall not, in and of itself,
constitute a violation of this section.

While such numerical factors may be relevant to the ultimate

question and should be given some consideration, it is our

view, and the view that courts will undoubtedly follow because

it is expressed in the legislative history and in the statute,

that it is inappropriate for numerical factors to be accorded

dispositive weight.
In supporting H.R. 3112's proposed effects test

for Section 2, we recognize that proof of purposeful dis-

crimination does not require a showing that a discrimina-

tory purpose was the sole or dominant purpose for the

challenged voting practice or procedure.81/ However, we

have also considered that it is extremely difficult to prove

any discriminatory motive.n/ The Supreme Court a decade

ago in Palmer v. Thompson, stated that:

It is difficult or impossible for any court to
determine the 'sole or dominant' motivation
behind the choices of a group of legislators.
Futhermore, there is an element of futility in a
Judicial attempt to invalidate a law because of
the bad motives of its supporters. If the law
is struck down for this reason . . . it would
presumably be valid as soon as the legislature
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or relevant governing body repassed it for dif-
ferent reasons.83/

Indeed, the record in Mobile, where no black had ever been

elected under the challenged at-large multimember system

which had been adopted in 1911,-/ indicates the diffi-

culty of establishing purposeful discrimination.

Moreover as Justice White commented in his dis-

senting opinion, the Court's resort to excessively strict

standards of proof *leaves the courts below adrift on

uncharted seas with respect to how to proceed,"0/ In

any. event the absence of a majority opinion in Mobile and the

difficulty post-Mobile courts have had in reconciling the

Court's multiple opinions8-6/ in the case is another good

reason to adopt the Section 2 standard of B.R. 3112.

Prior to mobile, the Court in White v, Regester,

supra, had invalidated a multimember system there challenged

under the Fourteenth Amendment because of an aggregate of

factors emerging from Ia totality of the circumstances."E/

As the Court explained this Fourteenth Amendment standard

lIlt is not enough that the racial group allegedly
discriminated against has not had legislative seats
in proportion to its voting potential. The plain-
tiffs' burden is to produce evidence to support
findings that the political processes leading to
nomination and election were not equally open to
participation by the group in question -- that'its
members had less opportunity than did other reel-
dents-'in the district to participate in the politi-
cal processes and to elect legislators of their
choice. 88/

Under this standard, the Court examined the history of

discrimination which had affected the right to vote the

existence.of electoral mechanismsi such as a majority vote

:requirement for party nomination and a place rule, which

enhanced the opportunity for. racial discrimination at the

pollsr the.very limited number of minority persons elected to

the Texas Legislature since Reconstruction days; allegedly

.discriminatory slating; the use of "'racial campaign tactics'"

-to defeat candidates with overwhelming minority support
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disadvantaged socio-economic conditions in the minority

community which inhibited political participation, and cul-

tural and language barriers that made political participation

extremely difficult..9/

As noted.abover the Commitee Report accompanying

H.R. 3112 suggests that the language proposed for Section 2

is intended to require that voting procedures challenged under

Section 2 as unlawfully discriminatory be tested by means of a

broad inquiry into objective factors of the kind considered by
90/

the Court in White v. Reqester. We approve this approach.

We believe that the adoption of an effects test for Section 2

will serve the salutary purpose of advancing the effort to
91/

"banish the blight of racial discrimination in voting with-

out locking courts either into unacceptable rules requiring

proportional or minimum representation for minorities or into

the undesirable and unfair posture of having to make mechanical

applications of frozen formulae.

SECTION 203 BILINGUAL REQUIRENTS

Section 203 was added to the Voting Rights Act in

1975 and is due"to expire on August 6, 1985. It was

designed to eliminate language barriers in voting with regard

to certain language minority citizens -- defined as persons who --

are American Indian, Asian American, Alaskan Natives or of

Spanish heritage. Section 203 applies to states and poli-

tical subdivisions (1) in which more than 5 of the citizens

of voting age are members of a single language minority, and

(2) where the illiteracy rate of such persons as a group

is higher than the national illiteracy rate (with illiteracy

defined as failure to complete the fifth primary grade).94/

Section 203 requires these states and political subdivisions

which now provide ballots and other election materials only in

English also to provide them in the language of the applicable

language minority group.e5/ Thus, Section 203 basically
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bars the use of linguistic literacy tests and devices for

language minority citizens in a manner similar to Section

201's prohibition of the use of literacy test and discrimin-

atory devices for black citizens. One difference, however, is

that Section 203 is only a temporary provision, whereas

Section 201,.barring literacy tests in Bnglish, is a permanent

..provision of the Act.96/

Section 203 protects both natural born and natural-

ized minority citizens, but 4he disenfranchisement of non-

English speaking natural born citizens sought-to be remedied

by Section 203 is especially-harsh. Many of the people

benefitted by S 203 were never educated in English even

though they were educated in the United States, e.g., Native

Americans educated in their native, languages, and Puerto

Rican citizens educated in Puerto Rico. Section 203 is

directed at a past and current fact of American life: the

fact that many of our-native adult citizens are not fluent

in English. As Congress stated in Section 4(f) of the Act,

many language 'minority citizens are from environments in-

which the dominant language is otherthan English," many

"have been denied equal educational opportunities by State

and local government, resulting in severe disabilities and

-continuing illiteracy in the English language;' accordingly,

•'voting-discrimination against citizens of language minorities

is pervasive. *97/

Recent studies indicate-that the bilingual provi-

sions added in 1975 have had ,a significant impact on efforts

to increase voter participation among Hispanics. One study

reports that there has been a 29.5 percent increase in the

number of Hispanics registering to vote nationwide. In the

Southwest, the reported increase is 44 percent9-V8/

H.R. 3112 proposes to extend the Section 203'bilin-

gual requirements for an additional seven years-from August 6,

1985,to August 6,.1992.9/ We endorse this provision

A
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because it appears that the Section 203 bilingual require-

ments will be needed beyond 1985 and providing the extension

in conjunction with the other amendments under consideration

is more efficient than accomplishing the same end by separate

legislation just two years from now.

In favoring the extension of Section 203, we are

making no comment or judgment whatsoever on issues of bilin-

gualism in the work place or in education. The problem

addressed by Section 203 and the only problem we address here

is the need to provide continued protection against the

effective denial of the right to vote to adult United States

citizens who are not fluent Inj3nglish, and who may not have

ever been educated in Bnglish.1 - Since these persons are

citizens under our Constitution, and entitled to participate

in the electoral process, it seems clear to us that bilingual

elections are the way to give meaning to their right of free

exercise of the franchise in a democracy. A citizen's right

to vote simply should not be conditioned on what amounts to

a literacy test or device.

Ne recognize that the provision of bilingual elec-

tion materials does add to the monetary cost of holding an

election. However, elections are expensive, even without

the requirement of bilingual materials. The additional cost

for bilingual materials is marginal when compared with the

total cost of holding an election. For example, in Los

Angeles County (where Hispanics comprise 30S of the popula-

tion) the total cost for the 1980 general election was $7

million but only $135,000, or less than 1.9% of that total

expenditure, was spent on implementing bilingual elections.01/

In New York, where bilingual elections also are held, the

bilingual expenditure also has been viewed as "minimal..102/

even if the cost of a bilingual election were a more substan-

tial part of the total cost, we would endorse the expenditure

of the funds-to assure language minority groups, as defined
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by the Act, the opportunity to exercise the fundamental

Constitutional right to vote.

CONCLUSION
The Voting-Rights Act has proven to be effective in

dealing with the problem of discrimination in voting. To

curtail the Act nov would cast serious doubt on the nation's

continuing commitment to the free exercise of the franchise

by all citizens. We believe, that it would be unwise, unfair

and most unfortunate to impair the effectiveness of the Act.

We therefore strongly endorse making the Section 5 preclear-

ance requirement permanent-.together with an appropriate

liberalization of the Sect-ton 4(a) bail-out provision. We

.also recommend the-change in the Section 2 litigation stan-

dards and extension of the Section 203 bilingual requirements.
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Separate Statement of Jeffrey A. Barist
and Robert S. Smith

We think the Voting Rights Act should continue to

stand as a barrier against any attempt to exclude citizens

from the political process because of their race. It should

not, however, be converted into a device for maximizing the

political power of racial and linguistic minorities. We

therefore dissent from the Committee's approval of the por-

tion of H.R. 3112 which would substitute an Oeffectsg for

a *purpose* test in identifying voting practices and proce-

dures which are forbidden by Section 2 of the Voting Rights

Act.

The meaning of an "effects" test is, at best,

-unclear. The very idea of a voting practice or procedure

which is discriminatory in "effectO (or, to use the language

of H.R. 3112, in Oresult'), though innocent in "purpose,"

seems to us to be a contradiction in terms. Inherent in the

very notion of discrimination is son purposeful conduct by

the person doing the discriminating. Or, again to use the

language of the statute, how can it be said that a particu-

lar practice denies the right to vote won account of* race,

unless there was some racial motivation for the practice?

If the idea of a voting practice which is dis-

criminatory in effectt" but not in "purpose" can be given

any meaning, it would seen to include every practice whose

impact on a racial or language minority is in any way adverse.

This would include any drawing of district lines which did not

maximize minority political powerl any practice of at-large

elections in a community with a substantial minority population;

any runoff or majority-win requirement in such a community;

any location of a polling place which inconveniences a larger

proportion of the minority than the white population -- all

would be forbidden regardless of how innocent the intention

behind then. We do not think that most advocates of the
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*effects" test really favor such extreme results, but we do

not know how they can rationally be avoided if the "purpose"

of voting practices is really to be disregarded.

An Oeffecte" t~st is already imposed in Section 5,

the *pre-clearance' section of the Voting Rights Act. The

House'Comittee Report on H.R. 3112 Implies that if H.R. 3112

is enacted, Section 2 will be brought into line with Section

5. No think this attempt at uniformity is misguided. Sec-

tion 5 -- properly in our view -- imlo-es stringent limits

on attempts by covered jurisdictions to institute changes in

voting practices and procedures. But the impact of Section 5

is far more limited than would be the Impact of the proposed

amended Section 2. Section 5 applies only to jurisdictions

subject to the pre-clearance requirements -- * i.e._#,jucisdic-

tions where there is some prima facie reason to suspect dis-

crimination in voting and it applies only to changes in the

voting practices and procedures that existed when the Voting

Rights Act was passed. Section 2, by contrast, applies to

every Ovoting qualification or prerequisite to voting, or

standard, practice or procedure" Imposed or applied by any

state or political subdivision in the United States.

The implications of extending the Section 5

effectsm test to Section 2 cases are disturbing. Jurisdic-

tions covered by Section 5 have been prohibited from adopting

majority-win requirements, staggered terms for legislative

office, Onumbered posts* (.e., the practice of requiring

individual contests for each of several similar positions,

such as members of a board of education) and-at-large elec-

tions. City of Rome v. United States, 446 U.S. 156 (1980)1

City of Petersburg v. United States, 354 P. Supp. 1021

(D.D.C. 1972), affd, 410 U.S. 962 (1973). It also seems

clear that, under Section 5, no-covered jurisdiction may

adopt a legislative reapportionment plan which has the effect

of decreasing the extent to which minorities are represented

93-706 0 - 83 - 22
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in the legislature. Beer v. United States, 425 U.S. 130,

140-41 (1976).

All .these changes have been held bad under Sec-

tion 5 even on the assumption that their purpose was benign.

Presumably, then, under the proposed amended Section 2, all

majority-win requirements, staggered terms and at-large elec-

tions are-suspect, as is any legislative apportionment which

does not maximize minority representation. It is unlikely,

for example, that the New York City requirement for a runoff

primary-for city-wide office where no candidate receives 401

of the vote the-first time around could survive scrutiny

under an "effectsO test it seems that the chances of elect-

ing a black to one of the three city-wide offices would be

greatly enhanced if a primary election could be won with 25

or 301 of the votes.

The proposed change in Section 2 is, as the House

Committee Report acknowledges, aimed directly at the Supreme

Courts decision in City of Mobile v. Bolden, 446 U.S. 55

(.1980)..This, too, increases our concern about. what the

effect of the.,amendment would be. City of Mobile concerned a-

long-standing practice in which the executive and legislative

power of-a city government was vested in-.three commissioners,

who were elected at large. The Justices of the Supreme Court

disagreed as to whether this practice had been adopted or

maintained for a discriminatory purpose, but the proposed

amendment to Section 2 does not address that issue. Rather,

the proposed amendment to Section 2 would provide that the

purpose of a practice such as that at issue in City of Mobile

is irrelevant -- that the plan would be condemned if its

effect on minority political power was adverse.

Under the proposed amendment to Section 2, the Mobile

three-commissioner system would presumably be held invalid

without regard for its purpose. But what then of New York

City's' long-standing practice of electing-its three senior
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legislative power throughi their votes on the Board of Estimate)?

Although New York City hhs a substantial black minority, there

has never so far as we know been a black mayor, City Council

President or comptroller. Is not then the effect of New York

City's practice very similar to the one at issue in Mobile?

And what of the practice, common in New England communities, of

vesting governmental power in the hands of three selectmen

chosen at large?

in short, both logic and legislative history sug-

gest that the impact of the =effectsO test would be dramatic

at least in jurisdictions where substantial minority popula-

tions exist and where racial bloc voting is common (as it

usually is when a minority and non-minority candidate oppose

each other), every electoral system would have to be over-

hauled to assure, insofar as possible, that minority citizens

are represented in a proportion equal to or greater than

their share of the population.* We do not think that such

a massive overhaul of our electoral processes is necessary

or desirable, particularly in that majority of Juriedic-

tions where minorities have not, historically, been denied

the right to vote. Such practices as at-large elections may

have legitimate purposes. they should not be tested solely

by their impact on.racial or linguistic minorities.

As we have said, we doubt that most of the advocates

of an *effects" test really Vant to achieve the results that we

think such a test, rationally applied, would lead to. indeed,

the majority report assumes -- contrary to our reading of

We are not reassured by the proposal to state, in amended
Section 2, that the mere failure to elect a proportional
number of minority officials shall n-ET'rn and of itself"
constitute a violation of the section. Rather we are
disturbed %hat the only limitation on the statute would
be to exclude this very extreme result. The proposed
amendment does not exclude, for example, the possibility
that failure to create a proportional number of districts
with black majorities night "in and of itself" be illegal.
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H.R. 3112 and its legislative history -- that the proposed

amendment to Section 2 will be interpreted as requirinq not a

strict *effects" rest but only a more stringent version of

the Opurposel. test. .'It is thus apparent that the majority

embraces thed -amendment not because it really thinks

the Opurpose= of-a practice should be irrelevant but because

it thinks courts will be unable or unwilling to identify the

true purpose of discriminatory activity.

We think the majority's mistrust of the courts is

unjustified. Courts have never been, and need not be, obliged

to accept at face value the self-serving statement of a state

or political subdivision as to the purpose of its voting prac-

tices. Discriminatory purposes can be discerned from -among

other things, the history of race relations in the community

-the events which immediately preceded the adoption of a prac-

tice at issue; and the effect of the practice -- for rejection

of the "effects" test should not undermine the obvious and

familiar principle that the effect of particular conduct may

be an important clue to its purpose. Discriminatory purpose,

like any other fact, may be proved by circumstantial evidence.

The Oeffectsm test, then, seems to us to be unjus-

tifiable and unnecessary. It wouldo as we have mentioned,

create the risk of serious interference with the normal and

well-established functioning of governmental processes. But

we have a more fundamental objection. It Is that the Oeffectso

test tends to undermine what we think is the ultimate goal

of all civil rights- legislation -- the attainment of a

.society in which people are treated as equals, regardless of

their skin color or ethnic background. The meffectsm test

in-substance-requires communities having no wish to discrimi-

nate and no history of discrimnatlon to bend over backwards

in an-effort to maximize the political power of racial and
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linguistic minorities. It is thus a step in the direction

towards which other governmental-policies of recent years

have aloc tended -- towards making racial and linguistic

minorities wards of the government, given a special status

in society as a recompense for socio-economic deprivations.

While we sympathize with the impulse behind this tendency,

we believe the tendency is mistaken. In the long run, it

will erode our country's egalitarian principles and will

deepen the antagonism between members of different ethnic

and social groups. We think the Oeffects* test is one of

many misguided attempts to remedy past evils, one that will

in fact generate more evil than it cures.

SEPARATE STATEMENT OF
MYRA SCOUBIN

I dissent from that part of the majority report

which endorses H.R. 3 1 12 t9 amendment of S2 of the Voting

Rights Act. I agree that an interpretation of S2 which

permits only direct proof of subjective intent to discrimi-

nate would be unduly restrictive. However, that is not the

test expressed by the plurality opinion in Mobile 1. Bolden

-which recognized that *Of course, the impact of the official

action - whether it bears more heavily on one race than

another... - may provide an important starting point.... But

where the character of a law is readily explicable on grounds

apart from race...disproportionate impact alone cannot be

decisive and courts must look to other evidence." 446 U.S.

55, 60. The plurality opinion in Mobile doubtless placed

undue weight on the subjective motivation of the State

legislators in enacting the Commission form of government in

1911. I am concerned, however, that the language proposed to

correct this misinterpretation will be deemed an *effects"

test under which racially neutral voting procedures will be'

invalidated substantially on the basis of evidence that- fewer
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members of a racial minority had been elected than might have

been under some other procedure.

The language added to assure that the new S2 will

not require strict proportional representation of minority

groups is not reassuring. On the contrary# its exceedingly

narrow scope together .with the statement in the legislative

history to the effect that where members of a minority group

,have not been elected in, numbers equal to the group's propor-

tion of the population, this fact would, be "highly relevant"

to the issue of whether there has been a denial of voting

rights, leads no to conclude that the amendment will be

deemed to give this kind of numerical test predominant

weight.
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iration and voting are reported in U;S. Commission on
Civil Rights, The Voting Rights Act: Unfulfilled Goals,
Ch. 3 a 4 (September 1981).

As the Fifth Circuit observed on March 20, 1981, in
striking down the use of at-large elections for the
County Commission in the circumstances in which they
were used in Burke County, Georgia: *The vestiges of
racism encompass the totality of life in Burke County."
Lgv. Buxton, 639 P.2d 1358, 1381 (Sth Cir. 1981).
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21/ New York Times, July 31, 1981, at A22, col. 2 (editorial).

22/ Now York Times, Oct. 7, 1981, at B10, col. 1.

J Lawyers' Committee For Civil Rights Under Law, Hard
Questions and Answers About the Voting Rights Act at 5;
Congressional quarterly Weekly Report, Vol. 39, No. 51o
at ztlz (Dec. IV, INV1).

24/ New York Times, November 8, 1981, at A22, col. 1.

25/ Id.

26/ Report by the Committee on Federal Legislation, 25 Record.
of N.Y.C.B.A. at 251 (1970).

27/ On August 11, 1981, the ABA House of Delegates formally
endorsed H.R. 3112 on a recorded vote of -233 to 35.
See New York Times, at A16 (August 12, 1981).

28/ The members of this Association are well aware of the
impact of this provision as a result of the injunction
by a federal three-judge court of portions of the most
recent primary and general elections in the City of New
York. Herron v. Koch, 523 F. Supp. 167 (S.D.N.Y. 1981).

29/ See note 39 infra and accompanying text.

30/ H.R. Rep. No. 97-227, 97th Cong., 1st Sess. 11 (1981).
Lawyers' Committee for Civil Rights under Law, Fact
Sheet on Section Five Proclearance, at 1 (1981).
In Mississippi, where the entire state has been subject
to Section 5 since 1965, there were as many Section 5
objections entered by the Attorney General since 1975
as there were in the previous ten years. Id. See also
Lawyers Committee for Civil Rights Under Law, Voting in
Mississippi:, A Right Still Denied, at 2 (1981).

31/ 42 U.S.C. S 1973b (b) & (f) (1974 & Supp. 1974-80).

32/ 42 U.S.C. S 1973b(b), Where the device at issue is the
use of solely English notices, ballots or other voting
and registration materials, covered states are further
defined as those in which more than 54 of the citizens
and members of a single language minority. 42 U.S.C.
S 1973b(f)(3). See note 7 supra.

33/ 42 U.S.C. S .1973b(a). The Section 4(a) bail-out pro-
vision, whigh currently is quite limited, is discussed
at pp. 13-14, infra.

34/ The jurisdictions now covered by Section 5, as set
forth in 46 Fed. Reg. 879-80 (1981) (to be codified in
28 C.F.R. Part 51 (Appendix)):

Alabama (entire state);
Alaska (entire state);
Arizona (entire state);
California (4 counties: Kings, Herced,

Monterrey, and Yuba);
Colorado (I county: E1 Paso);
Connecticut (3 towns: Groton, Mansfield, and
Southbuy);

Florida (5 counties: Collier, Hardee,
Rendry, Hillsborough, and Monroe);

Georgia (entire state); --

!aiai (1 county: Honolulu);
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Idaho (I .county: almore),
Z" 'iiana entiree state);
Massachusetts (9 towns: Amherst, Ayer,

Blchersito Bourne, Harvard, Sandwich,
Shirley, Sunderlano, and-Wrentham);

Mian (2 townships: Buena Vista, Clyde)l
sasppj (entire state)l

W n (10 towns: Antrim, Benton,
sil1sfield Townshilp, Newington,

Pinkhans Grant, Rindge, Stewartatown,
Stratford, and Unity)l

New York (3 counties: Bronx, Kings, and New'=ork) 1
North Carolina (40 counties: Anson, Beaufort,

Battle, Bladen, Camden, Caiwell, Chowan,
Cleveland, Craven, Cumberland, Bdgecombe,
Franklin, Gaston, Gates, Granville, Greene,
Guilford, Halifax, Barnett, Hertford,
Hoke, Jackson, Leo, Lenoir, Naktin, Nash,
Northampton, Onslow, Pasquotank, Perquimans,
Person, Pitt, Robeson, Rockingham, Scotland,
Union, Vance, Washington, Wayne, and Wilson);

South Carolina (entire state),
South Dakota (2 counties: Shannon andI"Todd)i ...
Texas (entire state),
VIjjagjj (entire state);
!YoIIng (1 county: Campbell).

3_/ 42 U.S.C. S 1973c (1974 & supp. 1974-80).

_J/ Id.1 Garcia v. Uvalde County, 455 1. Supp. 101 (W.D. Tex.
1"78), eff'd, 439 U8. I059(1979).

3__7 42 U.S.C. S 1973c.

IS d.

3_J South Caroling v. Katkenbach, 383 U.S. 301, 314 (1966)
(summarizing need for the 1965 voting rights legislation).
As the House and Senate Judiciary Committees concluded
in 1975: "'n recent years the importance of this provi-
sion has become videly recognized as a means of promoting
and preserving minority political gains in covered juris-
dictions.m H.R. Rep. No. 94-196, 94th Cong., let Sess. 8
(1975); S. Rep. No. 94-295, 94th Cong., lSt Sees., at 15
(1975). More to the point:

The recent objections entered by the Attorney
General . . . to Section 5 submissions clearly
bespeak the continuing need for this preclearance
mechanism. As registration and voting of minority
citizens increases (sic], other measures may be
resorted to which would dilute increasing
minority voting strength.

The Committee is convinced that it is largely
Section 5 which has contributed to the gains thus
far achieved in minority political participation,
and it is likewise Sect(lion 5 which'serves to
Iheure that progress not be destroyed through new
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procedures and techniques. Nov it not the time to
remove those preclearance protections from such
limited and fragile success.

B.R. Rep. No., 94-196, 94th Cong., lot Seas. 10-11 -
(1975).

40/ City Of Rome, Gorgia v.-United States, 446 U.S. 156,
174 (1980)t quoti r South Carolina v. Katzenbach,
383 U.S. 301, 314 (1966).

41/Bee: 009, City of Roef Georgia v. United States, 446t561.. 161I-62 (1960). " .. ..

42/ Oner such-example of the dilution of minority voting
which occurs when jurisdictions switch from plurality-
-win to majority-win requirements is documented in City
of RosetGeorgia v. United States, 446 U.S. 156, 11Y4
T 184 Eau (T95U). The city or Rome in 1966, shortly
after enactment of the Voting Rights Act, changed its
plurality win requirement for City Commission and Board
of Education ,lections to a majority-win requirement.
Neither this change nor. a host of other changes were
submitted to the Justice Department for preclearance
until 1976, a decade later. In the interim, the Reverend
Clyde Hill ran for the Board of Education in 1970 under
the xmjority-win requirement adopted in 1966. As sum-
marized by the Supreme Courti

The city's elections were operated under that
- scheme when Rev..Si.llran for the Board of
Education in 1970. With strong support from the -
Negro community, Rev. Hili ran against three white
opponents and-received 921 votes in the general
election, while .his opponents received 909, 407,
and )431votes respectively. Rev. Hill, then,
would have been elected under the pro-1966 plurality-
win voting scheme. Under the majority-win/runoff
election provisions adopted in 1966, however, a
runoff election was held, and the white candidate
who was the runner-up in the general election
defeated Rev. Bill by a vote of 1409-1142.

Id. at 184 n. 20. Parenthetically, the Justice Department
I-n 1976 .objected under Section 5 to many of the city's
voting changes including the majority-win change. The
city thereafter sought judicial review of the Justice
Department objections, and the Supreme Court in 1980
upheld the.objections and also upheld (once again) the
constitutionality of the Voting Rights Act in response to
the city's challenge. (Cite)

43/ See note 30 infra and accompanying text.

...A4/ See 28 C.N.R. S 51.2(c) & 51.10 (1980) (defining and.oulining contents of S 5 submissions); Statement of
,Robert-:Abrams before the- House. Subcommittee on Civil and
Constitutional Rights, at 4-5 (June 10, 1981) (hereinafter

*cited as Statement of Robert Abrams).

A5/ Id. ag5. Overall, the Attorney General of Now York
T" hich has three counties -- New York, Kings and
Bronx -- covered by Section 5)-was of the view *that
the preclearance requirement has not been overly burden-
some to-administer." Id. at 3 & 4. In fact, whenn
the voting change is no- objectionable, the preclearance
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process imposes an insignificant burden on the state and
results in no delay in implementing amendments to our
voting laws.0 Id. at 4-5.

Lawyers' Committee For Civil Rights Under Law, Hard Ques-
tions and Ansvers About the Voting Rights Act at S (here-
inafter cited as Hard Questions).

J7/ Id.i Statement of Robert Abrams, supra note 36, at 5 (pre-
-'earance Oresults in no delay in Gp~ementing amendments
to our voting lays.0)

L8/ Hard Questions, supr note 46, at 41 H.R. Rep. No. 97-227,
97th Cong., 1st Ions. 11 (1961).

9/ As stated by nov York Attorney General Robert Abrams in
reference to the Section S preclearance provision:
*For the past fifteen yers, this requirement has
deterred the use of new forms of discriminatory-prac-
tices -- in many cases by discouraging even their
introduction into state legislatures." Statement of
Robert Abrams, gurg note 36, (emphasis in original).

1_/ See, 00., Nev York Times, June 4, 1981, at el (one
F--prop-- suggested lImoting preclearance requirement to
those Ochanges that have elicited the most objections
from the Justice Department').

S_/ As the Supreme Court observed a decade ago, holding
that changes in polling places can have a discriminatory
effect and they are subject to Section S "Locations
at distances remote from black communities or at places
calculated to intimidate blacks from entering, or
failure to publicize changes adequately might well have
that effect.* Perkins v. atthevs, 400 U.S. 379, 388
(1971).

Illustrative is a recent example from NississippL "[i)n
the 1978 U.S. Senate race in which Charles avers was a
candidate, election officials in Hinds County, the
state's most populous county, changed the location of
30 Jackson polling places in precincts in vhich
two-thirds of the black registered voters resided, and
failed to announce the moves until the day before the
election.' Lawyers' Committee for Civil Rights Under
Law, voting in Mississippit A Right Still Denied, at5-6 (T981).

Also illustrative of the manner in vhich even purportedly
insignificant changes can have an adverse effect on
minorities Is the personnel policy adopted by Dougherty
County, Georgia in the mid-1970's. The policy itself
seemed rather benign: school system employees became
required to take unpaid leaves of absence for the
duration of any period in which they ran for elective
office. The circumstance. surrounding the adoption of
the new policy shed more light on Its adoptions the
County had no prior experience with absenteeism among
employees seeking office# the policy was adopted less
than one month after a Board of Education employee,'
John White, becemethe first black in recent memory to
run for the State General Assembly from Dougherty
County. After losing several thousand dollars in salary
as a result of the policy, John White sued to obtain a
court decision that the policy was subject to the pre-
clearance requirements of Section S. Doushertr County#
Georgia Bd. of 8d. v. hito 439 U.S. 32 (1975).



342

a2/ 42 U.S.C. | 1973b(a)(Supp. 1974-80). Section 4(d) provides
that this test for exclusion shall have been met if 0()
incidents of such use have been few in number and have
been promptly and effectively corrected by state or local
action, (2) the continuing effect of such incidents has
been eliminated, and (3) there is no reasonable probabil-
ity of their recurrence in the future." 42 u.S.C.
5 1973b(d) (Supp. 1974-80).

53/ H.R. 3112, 97th Cong., 1st Ses. (1981), 127 Cong. Rec.
15695 (1981).

14/ Id.

5/ Id.

56/ Id.

57/ id.
58/ Id.

59/ Id.

60/ Id.

61 / Id.

62/ In this regard, the Committee on Federal Legislation
notes that any violation of voting rights protected by
the Act which might be the subject to an action could
bar an undeserving -state or political subdivision from
bail-out in any event under prerequisite 1 (if it was a
'test or device'), under-prerequisite 6'(if preclearance
for it had not been sought), under prerequisite 7 (if
the Attorney General objected-to it when preclearance
was sought) or under prerequisite 9 (if an objectant in
the declaratory judgment proceeding demonstrates that

-the complained -of procedure vas a violation of the
Constitution or laws of the .United States, including the
Voting. Rights Act).

63/ In concluding that future consent decrees and settlement
agreements should not automatically preclude bail-out,
the Comittee on Federal Legislation notes again that a
-voting practice challenged in the settled litigation as
denying or abridging the right to vote could nevertheless
be a-bar to bail-out under one or nore of the other
.prerequisites in. the amended Section 4(a) proposed in
H.R. 31121 the Committee on Federal Legislation also
notes that one of the terms of the consent decree or
settlement agreement could itself be that bail-oat under
Section 4(a) would bejunavailable.

64/ House Committee on the Judiciary, *Voting Rights Act
Extensions Report together with Supplemental and
Dissenting Views" H.R. Report No. 97-227 (Sept. 15,
1981) at p. 13.

65/ H.R; Rep. Mo. 97-227, 97th Cong., lot See. 40-41 (Sept.
15, 1981), .accompanying B.R. 3112.

66/ Id. Under U.S. v. board of Commissioners.or Sheffield
C3.. Alabaa--i135 U.S. 1TO (1978), all political units
within-a designated state are subject to Section5
preclearance requirements.
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67/ 42 U.S.C. S 1973 4-Supp. 1974-80).

68/ 42 U.s.c. 5 1973 (Supp. 1974-80).

69/ In Gray v. Main, 291 F.Supp. 998 (M.D. Ala. 1966), the
DisTlr1"t Cou concluded that a private litigant had
standing to assert the substantive provisions of 42 U.S.C.
S 1973 in which S 2 is codified. However, it should be
noted that no 5 2 claim was asserted in that case. Further-
more, in Mobile v. Bolden, 446 U.S. 55 (1980), the Supreme
Court avoiereaching a decision as to whether a private
right of action arose under S2, although it did point out
that it had recognized a private right of action under S 5
in Allen v. State Board of Elections, 393 U.S. 544 (1969).

2_/ H.R. Rep. No. 97-227, 97th Cong., lt Seas. 74 (1981).

71/ See, e.g., 42 U.S.C. 55 1973a(b), 1973b(a), 1973(c).
MTEe sections in Voting Rights Act with 'purpose or

effect" test and discuss them in this footnote.

72/ The primary witness testifying on behalf of the Johnson
administration in 1965, Attorney General Nicholas deB.
Katzenbach, made it clear that Section 2 would reach
discriminatory practices regardless of their purpose.
Re testified that Section 2 would reach "any kind of
practice . . . if its purpose or effect was to deny or
abridge the riqht to vote on account of race or color.0
Voting Rhts: Hearings on S. 1564 Before the Sen. Comm.
the Judl iay, 89th Cong., lt Seas. 191-92 (1965).
es.-'aacussion of legislative history in Brief for the
United States Amicus Curiae, Lodge v. Buxton, 639 F.2d
1358 (5th Cir. 1981), at 40-41.

73/ Te a v. White, 476 F.2d 203, 207-08 (5th Cir.
T473)-itf'd en bane#-T F.2d 310 (5th Cir. 1973),
Gremillon v.lenau7, 325 F.Supp. 375, 377 (E.D.La.
1971)1 see also Nevett v. Sides, 571 F.2d 209, 237-38
(5th Ci'-. i1TT TM3mow j.,concurring).

74/ The relevant legislative history indicates that Section 2
was intended to incorporate the sine standard as the
Fifteenth Amendment. See Mobile v. Bolden, 446 U.S. 55,
60-61 (1980).

75/ 412 U.S. 755, 769 (1973)

76/ Id. at 769. Since White, this standard has been described
- "i greater detail b7YIOr courts. See discussion at

infra.

77/ Mobile v. Bolden, 446 U.S. 55, 61, 65 (1980) (finding that
1 2 o? theVoting Rights Act added nothing to appellants'
fifteenth Amendment claim and affirming a need to show
discriminatory intent to establish a fifteenth Amendment
violation).

78/ 446 U.S. 55 (1980)

79/ 9.R. Rep. No. 97-227, 97th Cong. lst Bess. 2, 28-32
(Sept. 15, 1981) Accompanying B.R. 3112

So/ id. at 30
81/ See Village of Arlington Heights v. Netroiplitan Rousing

Development Corp., 429 U.S. 252p 265-66 (1977) (requiring
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"proof that a discriminatory purpose has been a motivating
factor in the decision6.

82/ See, e.g., Personnel Administrator of Massachusetts v.
.... iy44-2 U.S. 256 (1979) (held that state veterans

preference statute does not violate fourteenth Amendment).

83/ 403 U.S. 217, 225 (1971)

84/ 446 U.S. 55, 73 (1980)

85/ Id. at 103

86/ Lodge v. Buxton, 639 F.2d 1358 (5th Cir. 1981).

87/ 412 U.S. at 769

88/ Id. at 765-66

89/ ~d. at 166-69

90/ See H.R. Rep. No. 97-227, 97th Cong., 1st Sees. 30
T9-pt. 15, 1981), accompanying S.R. 3112.

91/ South Carolina v. atzenbach, 383 U.S. at 308.

92/ Pub. L. No. 94-73, 89 stat: 400, (current version at 42
U.S.C. S 1973aa-la) (Supp. 1974-80).

93/ 42 U.S.C. S 1973aa-la (e).

94/ 42 U.S.C. S 1973aa-la(b) (Supp. 1974-80). Under Section
203(d), a Jurisdiction may exempt itself from the
bilingual requirements by obtaining a declaratory
jtrigment holding that the illiteracy rate of the
applicable minority group within the jurisdiction is
actually "equal to or less than the national illiteracy
rate." 42 U.S.C. S 1973aa-la(d) (Supp. 1974-80).
Several of the jurisdictionn covered by Section 203 are
also required under a more stringent formula set forth
in Section 4(f) to provide bilingual election materials
and further are subject to the Section 5 preclearance
requirements. 42 U.S.C. S 1973b(f) (Supp. 1974-80).
See discussion at 11 n. 17, supra. The jurisdictions
currently covered by Section number approximately
380 and are located in Alaska, Arizona, California,
Colorado, Connecticut, Plorida, Hawaii, Idaho, Kansas,
Louisiana, Maine, Michigan, Minnesota, Mississippi,
Montana, Nebraska, Nevada, New Mexico, New York, North
Carolina, North Dakota, Oklahoma, Oregon, South Dakota,
Texas, Utah, Virginia, Washington, Wisconsin, and
Wyoming. See 28 C.P.R. part.55, appendix (1980).

95/ 42.U.S.C. S 1973aa-la(c) (Supp. 1974-80) (requiring only
oral instructions where relevant language is oral or
unwritten).

96/ Compare 42 U.S.C. S 1973aa-1a with 42 U.S5.C. S 1973aa.

97/ 42 U.S.C. S 1973b(f).

98/ Congressional Quarterly Weekly Report, Vol. 39, No. 15,
at 637 (April 11, 1981).

99/ H.R. Rep. No. 97-227, 97th Cong., 1st Seas. 53 (1981).

100/ Section 203 does not have any effect on the requirement
that, in order to become a naturalized United States
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citizen, a person must be able to read and write
English. Nor can Section 203 be viewed as having any
effect, one way or another, on the provision of
bilingual instruction in the public schools.

101/ Mexican American Legal Defense and Bducational Fund,
questions and Answers About ffilingual Elections, at 3
(19511 figuress supplied by Registrar or Voters for Los
Angeles County). See H.R. Rep. No. 97-227, 97th Cong.,
1st Seas. 26 n.79 (reporting expenditures for language
assistance made by several jurisdictions).

82/ Statement of Robert Abrams,--supra note 36, at 14. In
his statement, the New York XEoiney General elaborated
somewhat on this point:

The-Financial burden to the state of bilingual
elections is minimal beyond start-up costs, the sums
are truly insignificant. For example, all translations
of state-wide registration and voting materials is
handled by the New York State Board of Elections.
The translations are done by the Chairman of the
Political Science Department of the State University
at Albany, and cost, on average, just over $1,000 per
year for the entire state. In Westchester County,
with a Hispanic population of over 45,000 people, the
costs of providing bilingual materials is approximately
03,000 per year, or less than .20 of the County Board
of Elections' budget; By using volunteer interpreters
provided by the Naryknoll priests and local Hispanic
organizations, Westchester County spends no money on
interpreters. And the return on these insignificant
expenditures is enormous. It is estimated that since
New York first provIded bilingual elections, Hispanic
registration has increased by 20 per cent. Since
1965, the number of New York Hispanic representatives
in the state and federal legislatures has more than
doubled. With minimal costs or burden, New York has
done much to integrate the Hispanic community in New
York into the electoral process.

Id.
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PREPARED STATEMENT OF DR. AARON HENRY, PRESIDENT,

MISSISSIPPI STATE CONFERENCE NAACP

SENATOR HATCH AND MEMBERS OF THE SENATE JUDICIARY SUB-

COMMITTEE ON THE CONSTITUTION; I APPRECIATE THE OPPORTUNITY TO SUBMIT

MY TESTIMONY FOR THE RECORD OF THE HEARINGS ON EXTENSION AND AMEND-

MENT OF THE VOTING RIGHTS ACT.

MY NAME IS AARON E.,HENRY. I AM THE PRESIDENT OF THE

MISSISSIPPI STATE CONFERENCE OF THE NATIONAL ASSOCIATION FOR THE

ADVANCEMENT OF COLORED PEOPLE (NAACP). IT IS IN THIS CAPACITY THAT

I OFFER MY STATEMENT OF THE EXPERIENCES OF BLACK AMERICANS IN

MISSISSIPPI AS WE HAVE STRUGGLED TO OBTAIN AND PROTECT THE PRECIOUS

RIGHT TO VOTE. I SUBMIT. THAT THE STRUGGLE HAS BEEN AND CONTINUES

TO BE ARDUOUS. IN MY CAPACITY AS PRESIDENT OF THE MISSISSIPPI STATE

CONFERENCE OF THE NAACP, I URGE YOU TO SUPPORT S. 1992 WITHOUT

AMENDMENT, TO EXTEND AND STRENGTHEN CERTAIN PROVISIONS OF THE

VOTING RIGHTS ACT. S. 1992 IS FAIR AND EQUITABLE, AND WOULD SUB-

STANTIALLY ADVANCE THE CAUSE OF PROTECTING THE MINORITY VOTE.

MISSISSIPPI PRIOR TO PASSAGE OF THE VOTING RIGHTS ACT

ALTHOUGH THE 15TH AMENDMENT TO THE CONSTITUTION WAS

PASSED IN THE 18601S AND BLACKS HAD A BRIEF PERIOD WHEN THEY WERE

ABLE TO EXERCISE THE RIGHT To VOTE, IT WAS NOT UNTIL 1965, AFTER

THE PASSAGE OF THE VOTING RIGHTS ACT, THAT BLACK CITIZENS OF MY

STATE WERE ABLE TO ENJOY THE RIGHTS OF CITIZENSHIP. THE ACT AND

ITS ADMINISTRATIVE REMEDIES HAS RESULTED IN THE INCREASE OF SOME

320,000 CITIZENS REGISTERED TO VOTE - FROM 20,000 BEFORE THE

PASSAGE OF THE ACT UNTIL NOW.

MISSISSIPPIANS HAVE PAID A DEAR PRICE FOR THE PRECIOUS RIGHT

TO VOTE. IN 1956 REV. GEORGE', LEE WAS MURDERED ON THE COURTHOUSE

STEPS IN BELZONIj MISSISSIPPI, BECAUSE HE REFUSED TO TAKE HIS NAME

OFF THE VOTING ROLLS. A FEW YEARS LATER, VERNON DAHMER OF HATTIESBURG,

MISSISSIPPl, WAS THE VICTIM OF A WHITE MOB WHICH SATURATED HIS HOUSE

WITH FLAMMABLE.MATERIAL AND THEN IGNITED IT. ALTHOUGH TRAPPED LIKE

110
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AN ANIMAL, DAHMER OPENED FIRE ON THE-MURDERERS, MARKING THEIR CAR

WHICH LED TO THEIR APPREHENSION AND SENTENCING FOR THE DENIAL OF HIS

CIVIL RIGHTS. VERNON DAHMER'S CRiME WAS VOTER RE6iSTRATION ACTIVITIES--

PAYING THE POLL TAXES FOR PEOPLE WHO WERE AFRAID TO GO TO THE COURT-

HOUSE TO PAY FOR THEMSELVES FOR FEAR OF ECONOMIC REPRISAL AND PHYSICAL

HARM.

THOSE OF US IN THE NAACP CAN NEVER FORGET THE ASSASSINATION

CF OUR FIELD DIRECTOR, MEDGAR EVANS, ON JUNE 12, 1963. MEDGAR

ENCOURAGED MISSISSIPPI BLACKS TO GO TO THE REGISTRAR'S OFFICE AND

REGISTER AND VOTE. NEITHER THE NATION NOR THE WORLD CAN EVER FORGET

THE.BRUTAL LYNCHING OF ANDREW GOODMAN, JAMES CHANEY, AND.JICKEY

SCHEWERNER IN THE SUMMER OF 1964. THEIR ONLY "CRIME" WAS HELPING

TO MAKE DEMOCRACY WORK IN MISSISSIPPI FOR ALL OF ITS CITIZENS,

ALTHOUGH THESE THREE WERE MURDERED AND BURIED, THEY DID NOT DIE IN

VAIN BECAUSE BLACK FOLKS KEPT ON TRYING TO BECOME FULL-FLEDGED

CITIZENS DESPITE THE PAINFUL CONSEQUENCES.

POLITICAL LIFE FOR BLACKS IN MISSISSIPPI SINCE THE PASSAGE OF VRA.

THERE HAVE BEEN SOME CHANGES IN MISSISSIPPI, ALTHOUGH WE

STILL HAVE A LONG WAY TO GO. MISSISSIPPI HAS THE LARGEST NUMBER OF

BLACK ELECTED OFFICIALS OF ANY STATE IN THE UNION---SOME-300. WE

HAVE MORE BLACKS IN THE STATE LEGISLATURE THAN ANY OTHER STATE

EXCEPT GEORGIA. YOU SHOULD BE AWARE, MEMBERS OF THE SUBCOMMITTEE,

THAT THERE WERE THREE BLACKS IN THE LEGISLATURE. THkN, IN 1976,

AS A RESULT OF A COURT RULING IN A REDISTRICTING SUIT,-FOUR ADDITIONAL

BLACKS GAINED SEATS. THREE YEARS LATER, IN 1979, WHEN CONNOR V.

WALLER WAS DECIDED, 1, ALONG WITH THIRTEEN OTHER BLACKS, GAINED

A SEAT IN THE STATE LEGISLATURE. THE CONNOR SUIT WAS FILED IN 1964,

ONE YEAR BEFORE THE VOTING RIGHTS ACT WAS ENACTED.

WHEN WE IN MISSISSIPPI TALK ABOUT THE SUCCESS OF BLACK

POLITICAL ACTION IN'MY STATE, WE ARE REALLY RESPONDING TO THE RESULTS

OF THE 1965 VOTING RIGHTS ACT. ATTITUDES OF BLACK-AND WHITE MISSIS-

11 93-706 0 - 83 - 23]
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SIPPIANS HAVE IMPROVED SIGNIFICANTLY, AS A RESULT OF THE VR.A. AND

WE BELIEVE STRONGLY THAT IF THE ACT AND ITS PROTECTIONS ARE LIFTED,

THERE WOULD BE A DESIRE AND ACTION TAKEN BY MUCH OF THE WHITE POPULA-

TION TO TURN BACK THE CLOCK AND WE WOULD, I DARESAY, EXPERIENCE

A SECOND "RECONSTRUCTION", WITH MANY OF THE GAINS WE HAVE WON OVER

THE YEARS LOST. WE ARE NOT, BY ANY MEAS, SATISFIED WITH THE GAINS

WE HAVE MADE, BUT WE ARE DETERMINED NOT TO LOSE A SINGLE INCH IN

A BACKWARD MOVEMENT.

NEED FOR EXTENSION AND STRENGTHENING OF THE VOTING RIGHTS ACT

MISSISIPPI STILL HAS MORE DIFFICULTY THAN MANY OTHER STATES

IN REGISTERING ITS CITIZENS. IN MISSISSIPPI, IT IS EASIER TO BUY

A GUN OR GET A HUNTER'S LICENSE THAN IT IS TO REGISTER TO VOTE.

TO REGISTER TO VOTE, A CITIZEN STILL HAS TO GO TO THE COUNTY COURT-

HOUSE AT THE COUNTY SEAT OR TO CITY HALL IN THE CITIES AND TOWNS.

THERE IS NO DOOR-TO-DOOR REGISTRATION AND MOST OF THE STATE IS

RURAL. PERSONS WHO ARE TOO OLD OR TOO ILL OR BEDRIDDEN TO GO TO

THE COUNTY SEAT OR TO CITY HALL CANNOT REGISTER. THERE ARE NO

PROVISIONS TO REGISTER THEM AND WE DO NOT HAVE DEPUTY REGISTRARS

AS MANY STATES HAVE. MANY OF MY FELLOW CITIZENS IN THE STATE LIVE

IN RURAL AREAS SOME 35-40 MILES FROM THE COURTHOUSE. A REGISTRATION

TRIP MAY MEAN A 70-80 MILE ROUNDTRIP, IF ONE CAN AFFORD ,TO PURCHASE

THE GASOLINE TO GET THERE.

RECENTLY, IN MY HOMETOWN OF CLARKSDALE---ONE OF THE METRO-

POLITAN AREAS OF MISSISSIPPI, NOT A STOP WAY BACK OUT IN THE COUNTRY,

BUT DOWNTOWN MISSISSIPPI---l WAS.DIRECTLY INVOLVED IN A CASE WHICH

ILLUSTRATES THE NEED FOR STRONG VOTING RIGHTS LEGISLATION. IN THE

FIRST PRIMARY OF THE MUNICIPAL ELECTIONS HELD LAST YEAR, A YOUNG

BLACK CANDIDATE, JAMES HICKS, RAN AGAINST A WHITE MEMBER OF THE

COMMUNITY, GRADY PALMER. THERE WAS A THIRD PERSON IN THE RACE. THE

VOTE DIFFERENCE BETWEEN MR. HICKS AND MR. PALMER WAS FIRST ANNOUNCED

AS ONE VOTE THEN, LATER, AS TWO VOTES. rR. HICKS STARTED INVESTI-

GATING AND ALLEGED SEVERAL VOTER VIOLATIONS ON THAT ELECTION DAY
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AS SEVERAL PERSONS REPORTED TO HIM THAT THEY WERE DENIED THE RIGHT

TO VOTE. MR. HICKS BROUGHT THE MATTER TO MY ATTENTION, IMMEDIATELY

I CALLED THE CHAIRMAN OF'THE COUNTY DEMOCRATIC PARTY, MR. WILLIAM

LUCKETT, AND LAID THE MATTER IN HIS LAP. HE ASSURED ME THAT AS

CHAIRMAN OF THE COAHOMA COUNTY DEMOCRATIC PARTY, HE WOULD SEEK

A FAIR RESOLUTION OF THE PROBLEM.

I REPORTED TO MR. HICKS ON MY DISCUSSION WITH MR. LUCKETT.

MR. HICKS WAS NOT SATISFIED WITH A POLITICAL DECISION. HE WANTED

A LEGAL DECISION TO REVERSE THE ANNOUNCED ACTION. I THEN CALLED

THE.ATTORNEY GENERAL OF THE STATE AND ASKED FOR RELIEF FOR MR. HICKS.

ATTORNEY GENERAL ALLAIN INFORMED ME THAT THE OFFICE OF THE ATTORNEY

GENERAL HAD NO FACILITIES TO DEAL WITH DIFFICULTIES IN A PRIMARY

ELECTION. I THEN CALLED THE FEDERAL BUREAU OF INVESTIGATION CHIEF

.FOR MISSISSIPPI WHO INFORMED ME THAT, SINCE THIS WAS NOT A FEDERAL

ELECTION, THE F.B.I. HAD NO JURISDICTION AND COULD NOT HELP. WELL,

MR. CHAIRMAN, AFTER I HAD BEEN THROUGH THE SYSTEM, WITH NO RELIEF,

I CALLED "OLD FAITHFUL", ATTORNEY GERALD JONES, THE VOTING SECTION

CHIEF IN THE CIVIL RIGHTS SECTION OF THE UNITED STATES DEPARTMENT

OF JUSTICE. A MEMBER OF HIS STAFF WAS ASSIGNED TO THE CASE;

AN INVESTIGATION 'IS-UNDER WAY AND AT LEAST MR. HICKS FEELS THAT

THERE IS SOMEWHERE IN THIS NATION OF OURS THAT ONE CAN SEEK AND

RECEIVE ASSISTANCE IN THIS TYPE OF CASE.

I CITE THIS BACKGROUND TO UNDERSCORE THE NEED TO EXTEND

AND STRENGTHEN THE VOTING RIGHTS ACT. S. 1992 WOULD DO JUST THIS.

S. 1992 - FAIR AND EQUITABLE

I AM AWARE THAT SEVERAL PERSONS HAVE QUESTIONED THE PRO-

PRIETY OF CERTAIN SECTIONS OF S. 1992. I AM PARTICULARLY CONCERNED

THAT YOU, MR. CHAIRMAN, AND OTHERS WHO APPEARED BEFORE YOUR SUB-

COMMITTEE, ARE OF THE MISTAKEN BELIEF THAT AMENDING SECTION 2 OF

THE ACT TO PROHIBIT ANY ELECTION PRACTICE WHICH RESULTS IN A DENIAL

OR ABRIDGEMENT OF THE RIGHT TO VOTE ON ACCOUNT OF RACE OR LANGUAGE



350

MINORITY STATUS, WOULD CREATE A RIGHT TO PROPORTIONAL REPRESENTATION.

THIS SIMPLY IS NOT THE CASE. MOREOVER, THE PROPOSED "RESULTS TEST'

IS MANDATED BY THE LEGISLATIVE HISTORY OF THE ACT AND CASE PRECEDENT.

I ADDRESS THESE ISSUES BELOW.

WHEN THE VOTING RIGHTS ACT WAS FIRST INTRODUCED IN 1965,

THE DRAFTERS OF THE BILL INTENDED THAT SECTION 2 REACH ANY ELECTION

PRACTICE WHICH RESULTED IN THE DENIAL OR ABRIDGEMENT OF THE RIGHT

TO VOTE. SO SAID THEN ATTORNEY GENERAL KATZENBACH TO THE SENATE

JUDICIARY COMMITTEE IN RESPONSE TO A QUERY FROM SENATOR FONG:

I HAD THOUGHT OF THE WORD "PROCEDURE"
AS INCLUDING ANY KIND OF PRACTICE OF

THAT KIND IF ITS PURPOSE OR EFFECT

WAS TO DENY OR ABRIDGE THE RIGi" TO

VOTE ON ACCOUNT OF RACE.

EARNINGS ON S. 1564 BEFORE THE COMMITTEE
ON THE JUDICIARy, U.S. SENATE, 89TH CON-
GRESS, IST SESSION, PP. 191-92, 1965.1

CONSISTENT WITH THE EXPRESSED INTENT OF THE DRAFTERS OF

THE V.R.A. FOR FIFTEEN YEARS, THE COURTS DECLINE TO IMPOSE AN

INTENT STANDARD IN THE ACT. IN REACHING A DECISION AS TO WHETHER

THE RIGHT TO VOTE HAD BEEN DENIED OR ABRIDGED, THE COURT EXAMINED

A "TOTALITY OF THE CIRCUMSTANCES" AND MADE A DETERMINATION AS TO

THE IMPACT AND RESULTS OF A CHALLENGED ELECTION SCHEME. [SEE WHITE

v. REGISTER, 412 U.S. 755.1

NOT ONLY DID THE COURT DECLINE TO IMPOSE AN INTENT STAN-

DARD IN SECTION 2 OF THE V.R.A., BUT IT WAS NOT UNTIL RECENT YEARS

THAT THE SUPREME COURT CONSTRUED THE CONSTITUTION TO PROHIBIT ONLY

INTENTIONAL VIOLATIONS. PRIOR TO 1976, THE COURT CONSTRUED THE

CONSTITUTION TO PROHIBIT BOTH PURPOSEFUL DISCRIMINATION AND PRAC-

TICES THAT HAD A DISCRIMINATORY RESULT. [SF,, E.G., EORTSON V.

DOgEY, 379 U.S. 433, 439, 1965 (THE CONSTITUTION PROHIBITS PRACTICES

THAT "DESIGNEDLY OR OTHERWISE" DILUTE BLACK VOTING STRENGTH);
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GomILLION V. LIGHTFOOT, 364 U.S. 339, 341, 1960 (FIFTEENTH AMENDMENT

VIOLATION WHERE "INEVITABLE EFFECT" OF BOUNDARY CHANGE WAS TO DISPLACE

BLACK VOTERS); NAACP V. .ALABAMA. 357 U.S. 449, 461, 1957 (INDIVIDUAL

LIBERTIES MAY BE ABRIDGED BY VARIOUS FORMS OF GOVERNMENTAL ACTION,

"EVEN THOUGH UNINTENDED"); TERRY v. ADAMS, 345 U.S. 461, 466, 1953

("No ELECTION MACHINERY COULD BE SUSTAINED IF ITS PURPOSE OR EFFECT

WAS TO DENY NEGROES ON ACCOUNT OF THEIR RACE AN EFFECTIVE VOICE IN

THE GOVERNMENTAL AFFAIRS OF THEIR COUNTRY, STATE, OR COMMUNITY"---

OPINION OF JUST-ICE BLACK FOR HIMSELF AND JUSTICES DOUGLAS AND BURTON))

ONLY IN THE PAST DECADE, DID THE COURT TAKE THE POSITION THAT

TO PROVE DISCRIMINATION UNDER THE CONSTITUTION ONE MUST PROVE INTENT.

[SEE, VILLAGE OF ARLINGTON HEIGHTS V. METROPOLITAN HOUSING DEVELOP-

tENT CORPORATION, 429 U.S. 252, 19771 WASHINGTON V. DAVIS, 426

U.S. 229, 1976.] BUT THIS PRONOUNCEMENT DID NOT MANDATE THAT THE

SECTION 2 STANDARD ALSO BE "INTENT". FOR, AS YOU WELL KNOW,

CONGRESS HAS THE AUTHORITY TO--AND THE U.S. HOUSE OF REPRESENTATIVES

FOUND THAT IN ENACTING SECTION 2o CONGRESS DID, IN FACT, ENACT

LEGISLATION WHICH GOES BEYOND THE CONSTITUTIONAL REQUIREMENT TO

PROTECT RIGHTS SECURED BY THE CONSTITUTION. (SEE VOTING.RIGHTS

ACT EXTENSION, HOUSE REPORT, 97TH CONGRESS, 1ST SESSION, REPT. No.

97-227, PP. 28-31 (1981). SEE ALSO, CITY OF ROME V. UNITED STATES,

446 U.S. 156 (1980); FULLILOVE V. KLUTZNICK, 448 U.S. 448 (1980);

SOUTH CAROLINA V. KATZENBACH, 383 U.S. 301 (1966).]

WHEN THE SUPREME COURT IN MOBILE V, BOLDEN, 446 U.S. 55

(1980), CONSTRUED SECTION 2 AS MERELY RESTATING THE PROHIBITIONS OF

THE 15TH AMENDMENTo IT DEALT A GREAT BLOW TO THE DECADES-OLD STRUGGLE

TO PROTECT THE RIGHT OF ALL AMERICANS TO CAST A MEANINGFUL BALLOT.

FOR, AS THE HIGH COURT HAS RECOGNIZED, PROVING INTENT IS A NEARLY

IMPOSSIBLE TASK:

[IT IS DIFFICULT OR IMPOSSIBLE FOR ANY COURT

TO DETERMINE THE "SOLEN OR "DOMINANT" MOTIVATION

BEHIND THE CHOICES OF A GROUP OF LEGISLATORS.

FURTHERMOREo THERE IS AN ELEMENT OF FUTILITY IN
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A JUDICIAL ATTEMPT TO INVALIDATE A LAW BECAUSE

OF THE BAD MOTIVES OF ITS SUPPORTERS. IF THE LAW

IS STRUCK DOWN FOR THIS REASON,.,.IT WOULD PRE-

SUMABLY BE VALID AS SOON AS THE LEGISLATURE OR _

RELEVANT GOVERNING BODY REPASSED IT FOR DIFFERENT

REASONS. [AC&RD. VILLAGE OF ARLINGTON HEIGHTS

V. METROPOLITAN HOUSING DEVELOPMENT CORPORATION,
S WASHINGTON V. DAVIS, SUPRA) HAZELWOOD
SCHOOL DISTRICT V. UNITED STATES, 433 U.S. 299*(1977)j
PERSONNEL ADMINISTRATOR OF MASSACHUSETTS V. FEENY

332 U.S. 256 (1979)j DAYTON BOARD OF EDUCATION
v. BRINKMAN, 433 U.S. 406 (1971).]

N

AMENDING SECTION 2 TO MAKE CLEAR THAT CONGRESS DID NOT

INTEND FOR PLAINTIFFS SUING UNDER THAT SECTION TO HAVE TO MEET THE

NEAR-IMPOSSIBLE BURDEN OF PROVING INTENT TO DISCRIMINATE, WILL NOT

CREATE A RIGHT TO PROPORTIONAL REPRESENTATION. THE AMENDMENT CON-

TAINED IN S. 1992 WILL MERELY REVIVE THE LAW TO THE STATE WHERE IT

WAS PRE-BOLDEN. IN THOSE CASES, THE COURTS REPEATEDLY HELD THAT

*IT IS NOT ENOUGH TO PROVE A MERE DISPARITY BETWEEN THE NUMBER OF

MINORITY RESIDENTS AND THE NUMBER OF MINORITY REPRESENTATIVES.N

(ZIMMER V. MiCKEITHAN, 485 F.2D 1297, 1305 (5TH CIV. 1973). SE

WHITE V. REGISTER, 412 U.S. 755, 765, 766 (1973).]

THE PLAIN WORDS OF THE PROPOSED SECTION 2 AMENDMENT MAKE

THIS POINT PATENTLY CLEAR;

THE FACT THAT MEMBERS OF A MINORITY GROUP

HAVE NOT BEEN ELECTED IN NUMBERS EQUAL TO

THE GROUP'S PROPORTION OF THE POPULATION

SHALL NOT, IN AND OF ITSELF, CONSTITUTE

A VIOLATION OF THIS SECTION.

DESPITE THE CLEAR MEANING OF THE ABOVE LANGUAGE, MR. CHAIR-

MAN, YOU POSE THE SAME QUESTION IN YOUR OPENING STATEMENT ON THE

FINAL DAY OF THE HEARINGS, AS YOU DID ON THE FIRST DAY, NAMELY,

WHETHER THE AMENDMENT TO SECTION 2 CREATES A RIGHT TO PROPORTIONAL

REPRESENTATION. YOU ASK WHAT, OTHER THAN THE PROPORTION OF MINORITIES
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IN THE COMMUNITY IN COMPARISON WITH MEMBERS OF MINORITY ELECTED

OFFICIALS, WOULD ONE LOOK AT TO MEET THE "RESULTS" TEST.

MR. CHAIRMAN, UNDER THE RESULTS TEST, AN ENTITY WOULD BE

FOUND\TO BE IN COMPLIANCE WITH THE LAW IF, ON THE TOTALITY OF THE

CIRCUMSTANCES, THE CHALLENGED ELECTION PRACTICES DID NOT DILUTE

THE MINORITY VOTE. IN DECIDING WHETHER THE CHALLENGED PRACTICE

HAD A DISCRIMINATORY RESULT, A COURT COULD EXAMINE A NUMBER OF

OBJECTIVE FACTORS, NAMELYj WHETHER:

* THERE WAS A HISTORY OF DISCRIMINATION

AFFECTING THE RIGHT TO VOTE;

* THE ENTITY USED DEVICES OR PROCEDURES

WHICH ENSURED THAT ONLY THE MAJORITY WOULD

BE ELECTEDoSUCH AS, A MAJORITY VOTE REQUIRE-
MENTo AN ANTI-SINGLE-SHOT PROVISION, AT-LARGE

ELECTIONS, NUMBERED POSTS, OR PURGING REGISTRA-

TION RCLLS;

0 THERE WAS RACIAL BLOC VOTING;

* THERE WERE ALL-WHITE OR PREDOMINANTLY WHITE

POLITICAL ORGANIZATIONS WHICH CONTROL THE

SLATING PROCESS AND EXCLUDE MINORITIES OR

EMPLOY RACIAL CAMPAIGN TACTICS; OR

0 MINORITIES.JHAVE EQUAL ACCESS TO THE MAJORITY.

IF -THE-ABOVE FACTORS EXISTED IN TANDEM (OR ANY SIMILAR

• OBJECTIVE FACTORS), AND IF THE FACTORS RESULTED IN THE DENIAL OR

'ABRIDGEMENT OF THE MINORITY VOTE, THE ENTITY LIKELY WOULD BE IN

VIOLATION OF SECTION 2.

I SUBMIT'THAT THE RESULTS TEST IS "AMENABLE TO CALIBRATION

AND THAT IT IS EQUITABLE. MOREOVER, THE AMENDMENT IS NECESSARY TO

PROTECT THE MINORITY VOTE,

I URGE YOU AND OTHER MEMBERS OF THE SENATE TO ADOPT

S. 1992, AS INTRODUCED.
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PREPARED STA,;.MENT OF BARBARA MAJOR, OF THE LOUISIANA HUNGER

COALITION AND THE LOUISIANA SURVIVAL COALITION

My name is Barbara Major, and I am the Chairperson of the Louisiana

Survival Coalition, a statewide grassroots organization of low and moderate

income people in the State of Louisiana. I also represent the Hunger

Coalition.

On December 11-13, 1981, the Survival Coalition, the Hunger Coaltion and

sixteen community, civil rights, labor and religious organizations sponsored

a conference on "The Voting Rights Act and Achieving Minority Representation".

At that conference, a number of people presented persuasive evidence that the

Voting Rights Act must be extended in order that the citizens of Louisiana

be guaranteed their right to vote.

Mrs. Pearl Bryant, president of the St. Helena Parish Little Citizens,

and her daughter, Zenovia Bryant represented two generations of struggle in

St. Helena Parish. They testified to cross-burnings and threats of having their

home bombed. They suffered a loss of employment after they uncovered and

reported that in their parish, dead people were still "voting" in 1971.

They also led a fight against vote buying in their parish.

Representative Richard Turnley, president of the Louisiana Legislative

Black Caucus, described another aspect of the process of disfranchisement.

Three years ago, the U.S. Attorney for the Middle District of Louisiana

in Baton Rouge charged that black organizations in the area were vote buying.

Much publicity was generated, but not a single case of vote buying was found.

The episode is seen by blacks in the Baton Rouge area as an attempt to weaken,

discredit and destroy black political organizations and participation by blacks

in the political process.

Malcolm Burns of the Parish of East Feliciana feels that the existence

of the Voting Rights Act has been indispensable in his parish. Recently there

was an attempt by white poll commissioners in his rural parish to intimidate

black poll commissioners. The election was one to authorize bonds for the

public school system: blacks supported the bond issue; whites, most of whom

send their children to segregationist academies, opposed the issue. The

issue was elearly a racial one. When threatened, the black poll commissioners

cited the provisions of the Voting Rights Act which supported them, and the
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white commissioners backed down. It should also be noted that immediately

before and after this election, for three or four weekends in a row, black

persons' houses in the area were fir-ad upon. Although we do not have evidence

to support a conviction, it is clear that the shootings were designed to

intimidate blacks from voting in the bond election, and from supporting the

bond issue. A black female in the area, Chorsie George, was a leader of the

fight for the bond issue and was blockaded by whites in her car as she

was driving home. She escaped the blockade. The FBI investigated the

blockade and the shootings, and after that investigation the shootings

stopped.

Mr. Burns also noted that the new Louisiana Election law has provisions

that the voting commissioners must attend a commissioner school before they

are certified as commissioners for an election. In East Feliciana Parish,

the school is held in the early afternoon, making it difficult for black

working class persons to attend. This bit of manipulation by the white

power establishment in East Feliciana has been at least partly responsible

for the fact that the number of black commissioners in the area has gone

from approximately fifty percent in 1974-75 to only 25-30 percent now,

even though there is a large black population.

The most significant instances in which the Voting Rights Act has

been important recently, however, has been the 1981 reapportionments of the

Louisiana House of Representatives and the U.S. Congressional districts in

Louisiana. Although the population of the New Orleans area fell during the

last decade, the black population increased. Under the state house reapportion-

ment plan, however, blacks in the New Orleans area lost four black majority

district seats, while the white majority seats increased by one. Under the

pre-clearance provisions of the Voting Rights Act, the State of Louisiana

submitted its plan, which was objected to by three black representatives

and the Survival Coalition. Just recently, the U.S. Justice Department

requested move information from the state. Without the Voting Rights Act,

the plan would have gone into effect without any consideration of the claims

that it by design and by impact diluted minority voting strength in the

New Orleans area.

The reapportionment of the Louisiana Congressional Districts is a similar

story. Both house of the Louisiana legislature approved a plan by which one
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of our state's eight congressional districts would be centered in Orleans

Parish (New Orleans). That district, as approved by bath houses, would have

been a mw..,ority black district. The Governor of Louisiana, David Treen,

threatened to veto the plan and stated that a district centered in New Orleans

was unacceptable to him. Under his proding, the legislature redrew the plan

and split the New Orleans area into two districts. The gerrymandering was

especially obvious when the plan was mapped out: the First Congressional-

District created a perfect profile of Donald Duck in the Second Congressional

District. The thirty sided district was the primary focus of a challenge

with the U.9. Department of Justice filed by various persons opposed to the

plan. Just recently the Justice Department asked for more information of the

State of Louisiana under the pre-clearance provisions.

No major jurisdiction in the state of Louisiana was able to fairly

apportion itself in the 1970's. The federal courts drew lines for the

state House of Representatives and the State Senate, for the City of New

Orleans, the Parish of Caddo (Shreveport), Plaquemines Parish, Bogalusa

City School Board, City of Minden, Parish of East Carroll, and so on

ad infinitum. The black citizens of the State of Louisiana see the

1981 reapporticament of the state legislature and the U.S. congressional

districts to be a continuation of politics as usual. There is no indication

whatsoever that the white majority is willing to recognize the legitimate

concerns and rights of minority citizens in the State of Louisiana: the

actions of the legislature will be mimicked by the local city councils,

parish police juries, and local school boards. Extension of the Voting

Rights Act is essential to the protection of the minority citizens of

Louisiana and of the nation.
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PREPARED STATEMENT OF THE NATIONAL CONGRESS

OF AMERICAN INDIANS

The National Congress of American Indians is the oldest and most

representative nptfonal Indian organization in America today. Since its

formation in 1944, NCAI has served to represent the interests of Indian

Tribes throughout the country. We have approximately 160 member tribes

whose combined population is over 400,000.

We would like to submit for the record out support of S. 1992, a bill

to extend key provisions of the Voting Rights Act of 1965. This Act has

been one of continuing importanc, to Indian Tribes across this country.

The United States and Indian Tribes have a special relationship

based .pon the unique legal status of Indians under federal law. Federal

policy has long recognized that Indian Tribes within the boundaries of

the United States are distinct, independent political communities, retaining

their original natural rights in matters of self-government. The Supreme

Court has repeatedly held that the tribes have surrendered only those powers

of sovereignty which are inconsistent with their dependent status. All other

governmental powers still remain. As a result, Indian Tribes and the

United States exercise a direct government-to-government relationship with

one another.

(See "Analysis of the Budget Pertaining to Indian Affairs, Fiscal Year 1982,"
A Report of the Select Committee on Indian Affairs of the United States Senate,
Committee Print, June 1981.)

Since we were first here long before the first immigrants arrived from

across the Atlantic, our languages clearly are, anthropologically and

historically, the first languages of this land. There are 206 different

spoken Indian languages among the tribes today. Of this number, only 80

have writing systems, most of which have not been tribally endorsed.

The percentage of adults living on reservation lands who are not fluent in

English ranges from zero to between 60 and 70%, and generally, where there

is no fluency in English, there is a correlative lact of literacy in the

native language. Therefore, oral translations and interpretations of

ballot information are of maximum assistance on voting within Indian

communities.



358

Our support for the Voting Rights Act stems from a long history of

trying to secure the vote for our people. The people of this country are

too willing to forget the history of Indian people. Some of the comments

made by Congressional representatives regarding the Voting Rights Act

ignore the situation of Indian people. This country and Congress should

remember that American Indians were not accorded citizenship until 1924 ..

and therefore, we were not eligible to vote. Yet it wasn't until the

1960's that Indians were able to fully secure the right to vote in federal

elections. We would also hope that members of Congress would recognize

that we are not immigrants or so-called aliens. Our history of having

democratically elected leadership far exceeds the history of the western

world. The Indian Tribes in the area called the United States were practicing

the concepts of democratically-elected governments when Europe toiled

under the feudal system.

Yet Indian people have been frustrated in securing their right to

participate in various elections even today. We have reviewed the records

of the Office of Indian Rights within the Department of Justice and have

found that approximately 20% of the cases they handled were Voting Rights

cases. And this only refers to those situations where litigation was

necessary.

Indian people have experienced a considerable amount of blatent
N

discrimination in voting rights during recent years. One Wisconsin town

attempted to gerrymander Indians out of their voting districts (in the

tradition of Gomillion v. Lightfoot, 364 U.S. 339 (1960)) in an active

attempt to keep them from voting. United States v. Bartleme, Wisconsin,

Civil Action No. 78-C-101 (E.D. Wisc. 1978). In a Nevada county, county

registrars refused to register Indians for such reasons as failing to fill

out registration cards properly, while non-Indians were not subjected to

the same fine scrutiny. United States v. Humboldt County, Nevada, Civil

Action No. R78-0144 REC (D. Nev. 1979). Nebraska and New Mexico counties '-

were successfully sued for attempting to dilute (and thereby effectively

destroy) the Indian vote by instituting at-large voting schemes.

United States v. Board of Supervisors of Thurston County, Nebraska, Civil

Action No. 78-0-380 (D. Neb. 1979); United States v. San Juan County,
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Civil Action No. 79-507JB (D.N.M. 1979). In South Dakota there was an

attempt to deny an Indian candidate the right to run for office.

United States v. South Dakota and Fall River County, Civil Action No.

78-5018 (S.D.). Indians have found themselves purged from election rolls

without notification, or their polling places closed. Apache County

High School District No. 90 v. United States, Civil Action-No. 77-1815

(D.D.C. three-judge court, 1977).

The Voting Rights Act has been a key element in the drive to bring

the vote to Tribal people.

One of our primary concerns is in relation to the bilingual provisions

of the Voting Rights Act (Sections 203 and 204), which have been under heavy

attack almost from inception. These provisions have been viewed as being

bad for the people for whom they are to assist. This assistance is thought

to encourage neglect in learning English. Unfortunately, many people fail

to understand that often within the Indian community it is the elders who

preserve the culture--through traditional skills, including the richness

of a native language with which to tell the stories of the peopl, essential

to understanding our history and traditional ways of- thinking.

A Voting Rights'case brought under the bilingual election law provisions

in New Mexico (Apache County High School District No. 90 v. United States,

Civil Action No. 77-1815 (D.D.C. three-judge court, 1977)) resulted in a

federal court determination that the Navajo people had been denied the right

to vote-because of--lack of information provided through radio and television

outlets in their own language, and failure of the county to provide

interpreters at the polls. Even where translators were provided, they were

inadequately trained in cross-cultural interpretation. For example, there

is no translation of "bond election" into Indian culture. (See attached

affidavit of Dr. Robert Young and Dr. William Morgan.) One on-reservation

precinct translated the bond election ballot and placed-It on cassette

tapes which were available in each of the polling booths to assist Navajo

language voters. From information provided to NCAI, this was an inexpensive

and effective procedure--one we hope might be expanded to other tribes.

However, one our concerns with the bilingual provisions is the amendment to

Section 208 which does not allow voting assistance in a voting booth, unless
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the voter is physically handicapped. We assume that the terms "voting

assistance" in this amendment will not be construed to include the type

of oral bilingual assistance as mentioned before, or an interpreter. For

some Indian people some form of oral bilingual assistance is the only way

in which the bilingual provisions can be put into effect.

Another area of concern to Indian people is the preclearance provision

of the Voting Rights Act. Section 5 of the Act requires covered jurisdictions

to submit all changes in laws, practices, and procedures affecting voting

for a ruling that the changes do not discriminate against racial or language

minorities.

Under this section, the Justice Department's Office of Indian Rights

has brought three cases since Section 5 was extended to language minorities

in the 1975 Amendments. United States v. South Dakota, Civil Action No.

79-3039 (D.S.D. 1979); United States v. Tripp County, South Dakota, Civil

Action No. 78-3045; Apache County High School District No. 90 v. United States,

supra. Additionally, preclearnace has been a component of other cases brought

by the Justice Department under the Act. These provisions have been very

important in the protection of Indian voting rights.

Additionally, we feel that any attempt to bar the votes of other

minorities affects us, too. For example, if there is a bar based upon Hispanic

surname or facial characteristics, many Indians would also be included.

Our people strive to preserve our culture and tradition of which our

native language is the most vital part. Our history and religion are enter-

twined with the continuation of the language of our people. And yet our

people seek to understand the dominant society that has grown up around us

and which controls so r,,any aspects of our lives. Our people are learning

that they must vote if they are to protect themselves and their way of life.

Therefore, we believe that the Voting Rights Act of 1965 must be

extended in order to protect the rights of American Indians who want to vote

in various elections. We wholeheartedly support S. 1992.
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SA F F-I D A V I T

2 CITY OF ALBUQUERQUE )

3 ) SS
3 STATE OF NEW MEXICO )
4

5 1, Dr. Robert Young, and I, Dr. William Morgan, being

6 first duly sworn, state the following:

We are experts in the Navajo language. Attached to this
8

affidavit in offer of substantiation of this fact are a9
10 Curriculum Vitae of Dr. Young and a resume of Dr. Morgan. We

li have worked as a team in translating a number of documents and

12 works, a list of which is also attached. In our work for the

13 United States Department of the Interior in the 1930's, we

14 developed what is now the accepted and most widely used form

15 of written Navajo. In addition we state:
16 A great number and variety of techniques have been applied1718 over the course of the years as succeeding generations of18

19 Americans searched for an effective solution to Indian problems.

20 At one period, Indian children were removed from their homes and

21 placed in distant boarding schools in an effort to disassociate

22 them from their tribal language and way of life, on the theory

23 that the vacuum thus created would be filled by English and the

24
Anglo-American cultural system. The results were disappointing;2 5 1-

6 although many variations of the approach were tried, success

27 was elusive and minimal. The result among the Navajo is that

28 the culture and the language remain very strong to this day.

29 The use of the Navajo langauge is-widespread throughout the

30 Navajo Reservation.

31
32
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1 Culture as used in this discussion refers to the varied

2 systems developed by human societies as media for adaption to

3 the environment in which their members live; in its totality, a
A

cultural system constitutes the means through which the group to
5
6 which it pertains achieves survival as an organized society. 

Such

_7 systems range from the simple to the complex and sophisticated

8 and, among themselves, they exhibit a wide variety of differences

9 in form and content.

10 When we speak of the culture of a society or community, we

refer to the entire gamut of tool, institutions, social vAlues,
12

customs, traditions, techniques, concepts and other traits that13
characterize the way of life of the group.14

15 The content of a given cultural system is determined by a

16 wide range of factors, including the physical environment,

17 inventiveness, influence of surrounding communities, trade,

18 opportunities for borrowing, and many others.

19 Borrowing and trade have had a tremendous influence on

20 cultural content, in modern as well as in ancient times, and a
21

22 cursory glance at the present day Navajo or, for that matter,

23 virtually any community of people anywhere on earth, is sufficient

24 to reflect the importance of these avenues for cultural change and

25 growth.

26 Horses, sheep, goats, iron tools, wagons, autc= bilas,

27 radio, television, and many other elements have been borrowed

28 by, and have become part of the cultural systems of such people --
29

as the Navajo since their first contact with Europeans.
30 The fact is that a-culture is more than a system of32
32 material and non-material elements that can be listed, cataloued
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anti classified. A culture constitutes a complex set of habits of

-2 doing, thinking and reacting to stimuli--habits which one acquires

3 in early childhood and which, for the-most part, he continues to

share, throughout his life, with fellow members of his cultural
5
6 community. In its totality, a cultural system is a frame of

reference that shapes and governs one's picture of the world

8 around one. Within this framework and within the frame of

9 reference imposed by the structure of the language one speaks,

10 one is conditioned to look upon the world about one in a manner

1 hat may differ substantially from that characterizing another and

12 distinct cultural system.
13~

The nature and function of language assume different
14
15 perspectives as they are examined by different disciplines--the

16 psychologist, the philosopher, the linguist, the physiologist

17 and the anthropologist are each concerned with different facets

18 of the phenomenon of speech--but, from the standpoint of the

19 social scientist, a language becomes an integral part of the culture

20 of the people who speak it or, for that matter, who use it in any

21
of its several secondary forms (writing, gestures, signals, signs,

22
mathematical formulae, artistic and other representations). - I23
Whatever its form, language comprises a set of signals that serve

25 -the need, in human society, for the inter-communication of ideas

26 and concepts. In addition, the structure and contnt of a given

27 sysem of speech--in combination with associated cultural

28 features--establishes a frame of reference within which the

29
process of reasoning itself takes place; it is a framework that30
molds the world-view of the speakers of a given language, and31

3 I one that tends to confine that view to the boundaries and
32 i
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1 perspcctives of the cultural system in ,:hich such speakurs are

2 participants. Like the rest of culture, a system of language,

3 with its characteristic patterns of expression, elements of
4 phonology and structural features, comprises a complex set of5'

6 distinctive habits. In short, the sum total of the values,

7 attitudes, concepts and mode of expression of a community

8 constitute the frame of reference within which its members

9 conceive of, look upon, describe, react to, and explain the

10 world in which they live and their relationships with it--it is

their window on the universe.

12
The lexicon, or elements of vocabulary of a speech system13

can-be compared to the material elements (tools, weapons, etc.)
14
15 of culture. Such elements of speech, like tools, may be

16 borrowed from another language system, or existing terms, like

17 existing tools, may be modified to meet new requirements. Words,

18 as these units are commonly called, again like tools, may come

19 and go.

20
As cultures change--and none are static--those changes

21
reflect in language, because, as we have pointed out, language

22
23 itself is a reflection of the total culture of its speakers--a

24 catalog and transmitter of the elements and features of the entire

25 social system.

26 A great many concepts are widely dispersed among human

27 societies across the globe, shared in one form or-another by the

28 people of widely separated communities. Some are inherent in

29 29the very nature of things--all people share the-concepts denoted

30
31 by 3aj__ s run, eat, talk, See, E , hear, for example. Although

32 different speech communities may conceive and express these ideas

S.. Bm | 4-
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1 in a variety of forms and patterns, the basic concepts are the

2 common property of all cultures.

3 Thus, both English and Navajo include terms with which

- to express the concept walk. However, they do not express it

5
within the same frame of reference. Among the distinctions with6
which both languages are concerned is the ntuber of actors:

7I
8 English he walks (singular) and they walk (plural); Navajo:

9 yigaal, he is walking along; yi'ash, they (two) are walking along;

10 and yikah, they (more than two) are walking along. Both

II languages express the concept !.alk, and both concern themselves

12 with the number of actors, but here the similarity ends between

13 the two speech forms. Unlike English, Navajo is here concerned

14 with distinguishing number in three categories as one, two, or
15 I
16 more than two actors. Furthermore, if more than two actors are

17 involved, their action of walking may be conceived as ore which

18 is performed en masse--collectively: yikah, they (a group of

19 more than two actors) are walking along; or it may be viewed as

20 an action performed by each individual composing the group in

21 reference: deika/h, they (each of a group of more than two
22

actors) are walking along.
23

Both languages can express the simple command, Come in--

25 but the English form does not concern itself even with the number

26 of actors. Come in may refer to one person or to a plurality

27 of persons. In Navajo, the feature of number remains important:

28 Yah'aninaah, come in (one person); Ya 'oh'aash, come in (two

29 persons); Yah 'ohkaah, come in (more than two persons). In

3 f addition, the action -,s it involves a plurality of more than two
persons may be coficeived, from Lhe Navajo viewpoint, ab one in

3211
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I which they respond one after the other--collective in contrast

2 with segental action. Yah 'ohka*h directs a group of more than

I two persons to come in en masse; if the group is too large to
4

pe it the action to be performed simultaneously by all of the5
6 actors, the form yah 'axohkaah is more appropriate since it has

7 the force of directing each member of the group to perform the

8 action, one after another--segmentally. %

9 Although Navajo and English share the concepts involved,

10 the pattern governing their expression in the two languages is

highly divergent. The two speech connunities differ from each

12
other in this aspect of their world view.

13
The basic concept expressed by the English term Come in14____

15 and its Navajo correspondents, is no doubt held in common by all

16 people, irrespective of cultural-linguistic differences, but the

17 pattern governing the manner in which the action is conceived and

18 expressed-differs radically between the two languages. However,

19 given that all the essential elements requiring expression with

regard to the idea are known (number of actors, manner of

21

22 performance of the action) to the translator, 
there is no

23 difficulty involved in conveying it from the English 
to the

24 Navajo language. It is merely a matter of selecting an appropriate

25 Navajo fo iim to fit the situation as it is conceived from a

26 Navajo viewpoint. And the same idea, as variously expressed in

27 Navajo, can readily be conveyed in English by simply ignoring the

28 several connotations that require expression in Navajo, but which
29

are customarily left to the imagination of the listener in
30

32- English. Neither is there any essential difficulty involved in

ll iln
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1 meet, ioin, etc. providing cerLain essential el*enents such as

2 number of actors, identity of verb subject, mode and other

3 features attaching to the action are known to the translator.
4 -

This relative case of translation attenuates and finally
5 -

6 disappears as the range of concepts held 
in comron gives way to

7 conceptual areas that are not shared by the two 
contrasting

8 cultural-linguistic systems. At this point translation becomes

9 impossible for the obvious reason that a language does not- include

10 terms for the expression of concepts that lie entirely outside

11 the culture to which it belongs. Therefore, interpretation enters

12 as the medium for cross-cultural communication. Sleep, walk, eat

13
axe, needle, hat, good, big, sharp are comon to both Navajo and

14
English; atom, rhetoric, navigate, one fourth, two sixths,15

16 acre foot and the like represent concepts thi- are not shared by
17 Navajo culture and for which, consequently, there are no

18 convenient labels in the Navajo language. The latter terms

19 represent ideas that lie outside the Navajo world. As a result,

20 they can be communicated from English to Navajo only by a des-
21 criptive, explanatory process to which we are here applying the

22
term interpretation--in contradistinction to translation, which

23
we are reserving to describe the process of trans-cultural,24

25 trans-linguistic communication by applying approximately

26 corresponding word labels available in both languages.

27 To be effective, the interpreter must be thoroughly

28 bi-lingual and bi-cultural. He must himself understand a concept

29 sufficiently to describe it in terms that are meaningful to, and

related to the experience of, his audience. Anyone who has
31

listened to the interpreter at the Navajo Tribal Council has been

- 7 -



368

1 aware of the greater length of time required for the communication

2 of certain ideas, in the Navajo language, than was necessary for

3 their original expression in English. In such situations the4I
process reflects the necessity on the part of the interpreter5
to develop, define, and describe an alien concept through a"

7 clever descriptive process. If such an idea is involved as that

8 conveyed, in English, by the term acre-foot, the interpreter may

9 need to begin by reminding his audience of the existence of a

10 coined Navajo term ndxasdzo xayazhi (small delimited area) which

11 is used with a fair degree of frequency as the Navajo label for

acre. Assuming that all of his listeners appear to recognize
13

and understand the term, he can then proceed to describe an14

15 acre-foot of water as the amount necessary to cover one acre of

16 land to a depth of one foot. If, on the other hand, his listeners i

17 do not have the concept denoted by acre, he may have to begin by

18 defining naxdsdzo xayizhf as a square whose sides each measure

19 about 208 feet. Having established the concept acre, he may then

20__21 proceed to describe an acre-foot. Obviously, to accomplish his
21

purpose, he himself must know the concepts involved in the English2L _
terms.

24 The demand on the interoreter, in the sense in which we

25 are applying the term, can be much greater than those placed on

26 the translator. A translator of English into Spanish does no-L,

27 in fact, need to know what an acre-foot is in order to convey the

28 idea to a Spanish speaking audience. It is enough that he know

29 the term acrepie; it is not necessary that he be able to define-

it.
31
32

8
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I And, of course, the process of interpretation across

2 cultures go-es bn-both directions. There are concepts in Navajo

3 culture that are absent in Anglo-Americ'an society. The Navajo
4

term nditiih attaches to an object that is not used by Anglo-5 -"

6 Americans--consequently, there is no convenient 
corresponding

7 English label with which to describe or identify it. It must be

8 described in terms of its physical characteristics and its

9 functions, as "a broom-like thing made of the wing feathers of

10 the eagle, tied together at the quill end, and used ceremonially
A to brush away evil from a sick or moribund person." This

12
description is sufficient to convey as much of the concept involved

13
to the English speaking listener as was conveyed to the Navajo14

listener by simple definition of the term acre-foot, Actually, in

16 both cases,--full understanding can take place only with description

17 of the alien concept in much greater depth and detail.

18 Interpreters serving the Navajo and other Indian tribal

19 needs were poorly selected and underpaid for many years. Under-

20 payment and poor selection reflected an abysmal lack of under-

21
22 standing of the complex problems involved in cross-cultural

communication, and the "economies" effected were offset by a23

24 correspondingly enormous cost in the form of both money and htnan

25 misery. It was too commonly assumed that the interpretational

26 process involved little more than inter-linguist c trinslntion--a

27 service that any school-boy could perform. Janitors, cooks, and

28 scrub-women were drafted into service as intermediaries between

29 doctors and.patients in 'the diagnosis of disease; members of ani

30
audience, or other persons selected at random, had the31

32 responsibility for explaining complex technical concepts involving

9
*sPuOl,



370

I ideas as vague and ioruign to their experience as the Quantun.

2 Theory is to most laymen in our own society.

3 Tests were administered in the early 1960's to a variety

of interpreters who had acted as intermediaries, for long periods,

5
in the communication of data and concepts relating to such fields6
as medicine, social welfare and soil conservatio. The results

8 have all too often reflected a shocking lack of understanding of

9 the technical concepts with which they were concerned, and the

10 need for interpreter training began to receive due emphasis--along

If with the need to select and pay these valuable technicians on a

12 more realistic basis.

13
Cross-cultural interpretation-involving, as it does, tha

explanation of concepts which lie outside the experience of the

16 cultural-linguistic system of the receiver, requires special

17 training and highly developed cormunicational skills on the part

18 of the interpreter. Just any bilingual person, chosen at random,

19 is not sufficient. In fact, the effectiveness of cross-cultural

20 communication can be greatly enhanced if the English speaking

21 technician, for whom an-interpreter acts as intermediary, himself

22
has some modicum of understanding of the cultural and linguistic

23
24 factors that limit ready "nderstanding on the part of the receivers

25 -- i.e., if he himself has a degree of insight into the culture and

26 language--the world-view--of the people to whom he Addresses

27 himself. To draw an analogy, the lawyer is more likely to succeed

28 in explaining the bonding process to the layman-interpreter if hi-

29 knows something of the educational background and previous
30

experience in these matters on the part of the person or audience
31

3 to vhom he. addresscs himself. If he uses the somewhat esoteric
32

- 10 -
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I language of lawyers, he may find that his listener-interpreter has

2 received little or no insight into tie subject. If, on the other

3 hand, having informed himself previously regarding the educational4I
and experimental characteristics of his listener-interpreter, he

couches his explanatory remarks in terms that lie within the scope6
of their experience and understanding, cne effectiveness with which

7
8 he comnunicates is likely to be greatly increased. If the

9 listener-interpreter then has a sufficient understanding of the

10 language into which he is to interpret this material, he will be

i A much mose effective.

12 We received from Lawrence R. Baca, Attorney for the United

13 States, a copy of the Order and Call of the August 31, 1976,

14
Apache County High School District No. 90 Special Bond Election.15
Attached to this affidavit is a copy identical to that given to16

17 us. Mr. Baca instructed us to. translate the document into the

18 Navajo language. He instructed us to translate it in such manner

19 that a voter who spoke only the Navajo language would be able to

20 understand the document and b able to vote in the said electio

22 leaving out the list of polling places. Working as a team as w&

always have in translations, we took the following steps:

23
Dr. Young went to the School of Business library and got some

24:
books on general obligation and other types of bonds and bonding25

26 generally so that we would have a clear idea of how he wanted to

27 approach the idea of a general obligation bond. Dr. Young then

28 took the original document and rewrote it in a form that lent

29 itself to translation into Navajo. He avoided to the maximum

")0 extent possible the use of any terms for which there is no Navajo

equivalent, such as he word "bond." With those words ior wich
32
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I there is no Navajo equivalent it was necessary to define and

2 explain the term and then use the English word. This is the same

3 approach that is used by the interpreter for the tribal council,

and that we have always used. In this case, we used the word

5
bond after having described and defined it. This should give the6
listener an adequate understanding of what one means when one uses

8 that word. Thereafter in the translation, one simply uses the

9 English word that one has so defined, and it will have meaning to

10 the listener. This step took approximately two hours. Then

11 Dr. Morgan took the English version that Dr. Young had drafted
12

and translated it into Navajo. It took Dr. Morgan approximately

13
eight hours to do the translation froiu English into Navajo. Then1415 we went over the translation togeth-er and translated it back into15

16 English to find what was said in Navajo. There were a couple of

17 areas where Dr. Morgan had gbne off on a slight tangent because

18 he had not fully understood Dr. Young's explanation of what it

19 was necessary to say. After a discussion of these areas,

20 Dr. Morgan spent three more hours in retranslation of the parts

21
we felt needed more work. The total time necessary for these

22
final corrections was five hours. We worked -together two more

23

24 hours to assure ourselves of a good translation. The total time

2.5 that we took to do this translation, not counting typing of drafts

26 and final copy, was twenty-one man hours. This translation is not

127 perfect. It is very good, however. The subject matter and kind

28 of material is very difficult to translate. It is our expert

29 opinion that this is far better than any that would have been done

30 o h
on the reservation unless someone went to the great lengths that

we did.
32
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I It was necessary to go to these great lengths because of

2 the subject matter. The subject matter is foreign to the Navajo

3 culture. If it is foreign to the culture, it is foreign to the
4 language. There is no Navajo word for bond. This concept is one
5

6 that has not been introduced into the Navajo world 
sufficiently

-7---- i to have been adopted or borrowed as part of the Navajo world.

8 Therefore, one has to force the language to somehow represent the-

9 basic concepts that one is trying to get across. To accomplish

10 this, one must do a lot of explaining and defining of terms and

1! ideas in order to pultit all togeLher and say what has been said

12 in English. The English version is part of the non-Navajo culture,

13
and it is, of course, adequately expressable by the language to14

15 wbich it pertains. This is true because the language and concept

16 of bond are a part of the samnculture. When you attempt to put

17 this concept into a language of a culture that it is not a part of,

18 you must begin by having a good understanding of the concept you

19 will translate. When translating we have always taken the steps

20 listed above. Dr. Young would take highly technical documents

21
like statutes of Congress and study, analyze, rephrase, and22
rewrite thlen in the kind of English that one would use to explain

23
24 it to someone whose experience this was not a part of. He would,

25 of course, draw on his own background, knowledge, and experience

26 with the Navajo language, kn_ wh-at could be readily translated

27 and wbat would be difficult. For those things that would be

2 difficult, Dr Young would have to determine some manner in which

29 the translator could approach it. This is what must always occur

30 in translation. The translator must reduce the matter to something

31 a
that he himself clearly understands. Once he works it out on that32 "'""I - 13-
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I basis, he can proceed to apply the Navajo language to th&.

2 expression of those concepts. In some instances this was not

easy with the Order and Call of the election. The entire last

4
'section discussing the-repayment and maturity of the bonds was

5,

6 somewhat difficult to clearly express 
in Navajo. The English

7 version may sound somewhat naive, but that is the way it will have

8 t. be explained in Navajo.

9 In our expert opinion, it would not be possible for someone

10 to read this and do a simultaneous or extemporaneous translaticn.

11 Ona would have to study it and deter-ine how one is going to
12 express it in Navajo. Any material that has technical language
13

or overtones must be defined and explained. Simultaneous or
14
15 extemporaneous translation is only possible between 

two groups

16 that share the same cultural concepts. The words or labels rcpre--

17 sent short cuts. One does not have to define or describe terms

18 because the listener will have learned them as part of his

19 socialization process. The translator for the Navajo Tribil

20 Council will take three or four times as long as the original
21 speaker does to explain what has been said if the material has

22
some technical oi legal terminology with which the audience is23

24 not familiar. We know from personal contacts with him that he

25 likes to have any of this difficult material in advance so that

26 he can study it and work up an explanation to use in his transla-

27 tion, before the council. The result in extemporaneous translation

28 of difficult material is-that the translator will gloss over*-tiose.

29 things of which he does not have a firm understanding. We have

30
witnessed this at meetings where there is not proper preparation

31 11
of the translator or where sowe raeber of the Z; -" .C- a-.cd to

32 j
please stcp up and translate.
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1 Mr. Baca has explained to us the steps that were token to

2 publicize the bond election on the Navajo Reservation. As we

3 understand them, they were: (1) A written notice in the Navajo

Times legal notice section for five weeks prior to the election;
51

and (2) Postings of the same written notice at the polling places
6

and two public buildings for twelve days prior to the election.7

8 That written notice was the same Order and Call that we have

9 translated. It is our expert opinion that these acts would not

10 have notified the Navajo people adequately about the bond election.

11 Those who could read would have found out, at most, thit there was

12 an election. If we were to publicize such an election, we would

13 use the radio. We wottld use the chapter meetings also, but rely

14 very heavily on the radio. Most of the Navajo people still live

16 in rural areas on the reservation. They do not live in clustered

17 communities. Communities have been developing over the last

18 thirty years, but the people generally live out in the countryside.

19 The roads that serve these people are poor. If there is a heavy

20 snow or a fair amount of rain, one cannot travel anywhere. One

21 gets snowbound or mud-bound. To really reach those people with
22 information, one must use the radio. Almost all of the Navajos

23
living out in the countryside have radios, and they constantly

listen to the Navajo language programs. One could use the same

2 kind of translation that we have-done and tell them where to get

27 more information. If they were to get no more information than is

28 in the Order and Call, most Navajos would think that the money was
29 going to be for the benefit of.their schools. They would think

30- -that if it were not for the benefit of their schools, that they

32 would not be asked to vote. N are very interested in
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1 education. They believe that the education of their childr.In is

2 essential. The Navajos who have gone away from the reservation

3 during the war or for some other reason quickly realized the

difficulty in getting along in the outside world without knowledge5
of the English language.- They have demanded for many years that

6
education be provided -for their children. Because of the7

8 importance that Navajos place on education, they would have been

9 very interested in knowing what benefit or effect this bond

10 election had on their schools.

11 All bilingual people are not necessarily good translators.
12 To some extent there is the depth of understanding that the

13
person has of the two languages. If the two languages involvei4

15 cultural-systems that are as far apart aisNavajo and 
English, then

16 the individual who does the interpretation has to know the two

17 cultural systems in great depth. He must be more than just able

18 to communicate in both languages. lie must bc educated on the

19 English side so that he understands all of the particulars of

20 this bonding procedure.- It would be important to know how local

2122 government relates to the connunity, what a school district is, and22
how it serves the community. He should know how the school system

23

24 gets its moneyland how it pays it back. All of these aspects of

25 this process called bonding-are important. Having this complete

26 understanding on the one hand and understanding that his other

27 linguistic personality (Navajo) does not contain these things, the

28 translator is going to-have to determine what aspects on the

29 1
30 English side are going to require careful or detailed 

explanation

to the Navajo side. The translatorrmust also have a depth of31 D coanand of the Navajo language that permits him to find the right
32
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I tcrminologv to express these unramiliar conc.-,:.. This m.n.-'

2 that you must have an individual who has been specially trained.

3 In our opinion, there are not many Navajos in Navajo country who
A
4 possess these abilities.
51

6 However, if one has an individual who is bilingual, 
and

who has a good depth of understanding of the Navajo language,-one

8 can develop a good translation. If the original speaker takes the

9 time to explain the bonding process to the bilingual interpreter so

10 that he thoroughly understands it, he will then be able to

11 develop a fairly good interpretatinn. If, however, the bilingual

12 interpreter does not completely understand the process, he will
13 simply gloss over those parts that he does not understand. Since

14
the person he is speaking to does not read English, he will not15

16 complain that the translation is poor or incomplete. 
If one

17 took twenty-two people who ae bilingual and asked them to translate

18 this document (the Order and Call) without any training or

19 explanation, one would fac- disaster. One cannot pick translators

20 off of the street and expect t0nem to do a good job without a good

21 explanation. Thus, the steps taken by the Apache County High Schoo6

22
District No. 90 to publicize the bond election i.n question appear,

24 -±n our opinion, to be uholly inadequate.
24

26US
27 ". e" l

Subscribed and sworn to before ne..this ,V-day of

29 1978.
30 II4
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OTIZENS FOR KNOWLEDGEALE VOTING (4S) 601. 774

137 RioII Sueet
Set Frnt~ct~ Ca~fen~o94117

December 9, 1981

Senator Orrin G. Hatch
Room 125 Ruseoll Bldg.
Washington, D.C. 20510

Re: Repeal of Multilingual Provisions
of the Voting Rights Act of 1965

Dear Senator:

San Francisco has once again set a precedent (unfortunately in this
case) by mandating an outreach program to register non-English speak-
ing persons to vote. A Consent Decree was signed on May 7, 1980 with
the San Francisco Board of Supervisors, providing authorization for
settlement of the litigation. This resulted from a suit filed by
the U. S. Attorney's Office against the City and County of San
Francisco for nrn-compliance with the 1975 multilingual provisions.

This was not the will of the people. A poll taken by the San
Francisco Chronicle in March 1980 indicated that 84% favored bal-
lots in English cnly. Since 1976 California has had post card reg-
istration. Therefore, verification of citizenship is no longer
attested to, as the person signs the affidavit without witnesses.
Illegal aliens have been found to be working in San Francisco agen-
cies in violation of their visitor's visas, and the city is no longer
asking job applicants if they have a legal right to work in this
country as it was feared such a question might be discriminatory.
(Guy Wright's column, S.F. Examiner 11/1/81) In San Jose, California
a check by the District Attorney and the Immigration Service of
voters' rolls showed non-citizens registered. It was also reported
by the Border Patrol that affidavits of registration receipts were
being shown as proof of citizenship on border crossings. Incidents
such as this point up the necessity of guarding our Constitutional
voting rights.

An extensive amount of documented material was sent to the Civil and
Constitutional Rights Sub-combmittee of the Committee on the Judiciary
of the 96th Congress (Cong. Don Edwards, Chairman) in June of 1980
stating these concerns.- For your information we are enclosing a copy
of that letter.

A report on the compliance with the Consent Decree by theRegistrar
of Voters after the November 3, 1981 local election was made to the
U.S. Attorney and the U.S. District Court with a copy to the Citizens
Committee on Elections, formed under requirements of the Consent De-
cree and composed of eleven members appointed by the Mayor and the
Board of-Supervisors. A statement made to the Committee from the
Chief Deputy Registrar on September 1, 1981 pointed out "The Consent
Decree requires at least two bilingual, poll officers in precincts that
contain at least 25% or more Chinese or Spanish speaking voters. The
main difficulty with this is that tnese statistics are not available.
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There is no ethnicity question on the registration form, so we do
not even know how many Chinese and Spanish voters there are, let
alone how many of them are Chinese or Spanish speaking." A computer
search is planned for the future of voters with Chinese or Spanish
surnames, although this would not reveal how many people speak Chin-
ese and Spanish or are-of that nationality. In an outreach program
(called for in the Consent Decree) it is impossible to determine who
belongs to an ethnic minority, as a surname if not an indication of
their ethnic oriyin. Such a search would be an invasion of privacy
and might be the type of thing they moved to this country to avoid.

One thing that keeps coming up from the Hispanic community is that
the Treaty of Guadalupe Hidalgo 1848 covers the right to vote in the
Spanish language. We have read this Treaty and find nothing in it to
substantiate this claim. Voting in a foreign language is divisive
and demeaning to naturalized and native born citizens who cherish
their voting rights and the English language, and written ballots in
a language other than English may be really a moot question because
of illiteracy in any language. No other country throught the world
permits its citizens the right to vote in a foreign tongue. We must
not become a Balkanized nation or another Quebec, but one that chooses
to unify our citizens through a common language and a sense of pride
in the rights of American citizenship.

More effort should be made to ensure the teaching of English. Much
time, public relations and governmental endeavor has been devoted to
the integration of new citizens, and now by "polarizing" them into
their ethnic languages and environments, our government is nullifying
what has been accomplished.

Thank you for your consideration of our views.

Sincerely,

Anna M. Guth, Chairman
(Mrs. Leland Guth)

P.S. A copy of the Consent Decree and the Report of the Registrar
of Voters has-been sent to the Senate Majority and Minority
Leaders.

93-706 0 - 83 - 25
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National e N "n 0 y 1seuei sted, N.W Te, Kam s, ,

Conference r, se.Nw. T l.
of State wablogwo. D.C. Eud" Diretor--- MI Eard S. Mackey

Legislatures M

SFA Steering Committee

EXTENSION OF VOTING RIGHTS ACT

Whereas the Voting Rights Act of 1965 as amended, has been correctly

called the "most important civil rights legislation enacted;' ard-

Whereas Black voter registration has more than doubled in these

covered jurisdictions and the number of Black elected officials have

proportionately increased; and

Whereas, discri.ninatory results are more accurate indicators of-

discriminatory voting practices than proof of intent, which the Supreme

Court sanctioned in Mobile vs. Bolden.

Now, therefore, be it resolved that the National Conference of State

Legislatures supportstbe extension of the Voting Rights Act of 1965 with

possible modification.

Then be It further resolved that the National Conference of State

Legislatures transmit a copy of this resolution to the President of

the United States and the members of Congress.

-Adopted by the Nationat-Conference of

State Legislatures. July 31, 1981
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. ... I. C (% I I I4 .
VA ii. OF HAWAI I

SENATE RfA[LU-IUH
REQUESTING THE UNITED STATES CONGRESS TO PERMIT STATES TO

ESTABLISH THEIR OWN PROGRA24 TO IEET TIIE BILINGUAL
REQUIR.'NTS OF TTIE VOTJNG RIGHTS ACT P-IKND:.';TNS OF 1975.

WHEREAS, the 1975 amendments to the Federal Voting
Rights Act of 1965 were designed to encourage full participation
in the electoral process by citizens of this country; and

* ;cEREAS, the amenO.,cents require certain states and their
political subdivisions to conduct elections in the language of
a !anguace minority Yr/op which comprises more than 5% of the
citizens of voting age of a state or political subdivision and
...hich has an illiteracy rate as a group of higher than the
national illiteracy rate; and

WHEREAS, the aed::.cnts to the Votig Rigc!ts Act finess
"illiteracy" as a failure to cc;.:plete the fifth pri.t-ry grade;
and

WHEREAS, based on the foregoing criteria the Director of
the Census, as authorized by the amend-ents, idertif.d the
following language minority groups in Hawaii: Iloca.o in all
countries, Japanese in Hawaii and Kauai Counties, and Chinese
in the City and County of Honolulu; and

WHEREAS, there are many individuals in Hawaii who have
lC-.-arned to read and write the English language without formal
ec.:cation and would therefore not require a foreign language
'allot, but are deemed none-:helers to be illiterate for purposes
of he Voting Rih-s Act amer.dments; and

....... -.-. S, -ie e:e:ence cf the 1976, 1978 and 1980 elections
- e hat '-.e .rinting of voter information fo:-rs and ballots

in freion ia.caes is a firancial burden on the State, especiallywhen only a few foreign rangage ballots are requested by voters;

and
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PAUL D. COVERDELL MINORITY LEADER
Distnc 40

2015 Peachtree Road, N.E.
Atlanta. Georgia 30309

Allanla, Meorgin 30334

March 5, 1982
N

Honorable Orrin G. Hatch
Chair, Subcommittee on the Constitution
Committee on the Judiciary
United States Senate
411 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Hatch:

My purpose in writtng this letter is to express concurrence with the
co-sponsorship by Senator Mack Mattingly (R-GA) of S.1992 extending the
Voting Rights Act of 1965.

I agree with Senator Mattingly that the need for continuing Section 5
of the Act has been fully documented in the Committee hearings of both the
House of Representatives and the Senate, and that Section 2 must be amend-
ed to restore the law as it existed prior to the decision in City of Mobile
v. Bolden.

The proposed amendment to Section 2 expressly disavows any test of
proportional representation and would not result in the imposition of racial
quotas for elected office. To the contrary, enactment of the amendment
would merely allow racial minorities who have been traditionally excluded
from equal political participation by such devices as literacy tests and all
white primaries to challenge election procedures which continue to perpetuate
the effects of past discrimination.

After reading the Supreme Court's decision in White v. Regester, and
lower court opinions concerning it, I am satisfied tha-t-the charges that an
amended Section 2 will require quotas are completely unfounded. Prior to
Mobile, no Jurisdiction was ever obligated under White v. Regester and
relevat lower court opinions to change its methoT-6"felect-onsupon a bare
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showing of statistical under-representation of minorities. Wherje minority
plaintiffs were able to secure remedial decrees, it was because they pre-
sented to the federal courts a detailed and egregious history of past
intentional discrimination and the maintenance of electoral devices which
perpetuated this discrimination. I am convinced that the proposed amendment
to Section 2 contains a known, workable legal standard which clarifies the
legislative intent of the Voting Rights Act to make it possible to continue
the advances in equal voting rights which began with the enactment of the
first modern civil rights act in 1957.

The requirement that plaintiffs prove public officials intended to dis-
criminate as a condition for a voting rights violation injects a highly sub-
jective, unreliable factor into judicial decision making.

The proposed bailout in S.1992 is entire;y fair and would allow Jurisdic-
tions which have in fact had clean voting rights records to terminate Section 5
coverage. Those jurisdictions which do not have clean records, however, would
remain covered by the pre-clearance provisions, a result, in my judgment, that
is entirely equitable and consistent with the underlying purposes of the
Fourteenth and Fifteenth Amendments.

As a Republican state Senator from Georgia, I am pleased publicly to support
Senator Mattingly's co-sponsorship of this most important civil rights bill.

Sincerely,

PAUL 0. COVERDELL
Senator, District Forty

cc: Senator Strom Thurmond (R-SC), Chair
Senator Charles McC. Mathias (R-MD)
Senator Robert J. Dole (R-KS)
Senator Alan K. Simpson (R-WY)
Senator John P. East (R-NC)
Senator Charles E. Grassley (R-IA)
Senator Jeremiah Denton (R-AL)
Senator Arlen Spector (R-PA)
Senator Joseph R. Biden (D-DE)
Senator Edward M. Kennedy (D-MA)
Senator Robert C. Byrd (D-WV)
Senator howard M. Metzenbaum (D-OH)
Senator Dennis DeConcini (0-AZ)
Senator Patrick J. Leahy C-VT
Senator Max S. Baucus (D-MT)
Senator Howell Heflin (D-AL)
Senator Mack Mattingly (R-GA)
Mr. Frederick E. Cooper, Chairman, Ri

Judiciary Committee

epublican Party of Georgia
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Adopted by the General Board of Global Ministries, April 10, 1981

RESOLUTION

The Voting Rights Act

1. WHEREAS, the Voting Rights Act, a major tool-of securing civil rights
2. for minority groups, will expire in August, 1982, unless it is

3. approved again by Congress;

4. WHEREAS, the Voting Rights Act has sharply increased registration
5. and voting among minority groups, and helped increase the numbe-r

6. of Black and Hispanic elected officials;

7. WHEREAS, the proposed legislation to continue the Voting Rights Act
8. provides for the following:

9. - Voting assistance must be provided in languages other than

10. English where there is a substantial number of citizens--who could
11. not vote effectively without such assistance;

12. - if certain state and local governments, who have had a past

13. history of'discriminatory voting procedures, seek to change voting

14. or election procedures, they must first clear them with the

15. Justice Department and show that the changes will not discriminate
16. against minority voters - this prevents racial gerrymandering and

17. other discriminatory techniques:

18. - in a court case where a person charges that he or she has been

19. discriminated against by voting or election procedures, the person

20. would only have to prove the procedure had a discriminatory effect
21. on minority groups, instead of having the virtually impossible

22. task of showing the discrimination was intentional.
23. WHEREAS, if the protections of the Voting Rights Act are terminated,

24. there will he virtually no remedies for voting discrimination.

2s.
26. THEREFORE, BE IT RESOLVED,
27. 1). That the General Board of Global Ministreis go on record as
28. supporting renewal of the Voting Rights Act, and that- the President

29. of the Board communicate this support to the Regan Administration
30. and to Congressional leadership;
31. 2). That Directors of the General Board communicate with their
32. Senators and Congresspersons (particularly those in the--South and

33 Southwest) urgig then to vote for the renewal of the Voting Rights

34. Act. ,K
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IJUUt 6 1981
COMM)I"'EES

MRS. DOROTHY FELTON EDUCATION

465 Tnco, Dri., N.. w(mist of Xeprve1Itnh:i~s LEGISLATIVE & CONGRESSIONAL
Sandy Springs. Gorgia 303238 REAPPORTIONMENT
Telephone. 404-2$2-4172 STATE PLANNING & COMMUNITY AFFAIRS

asesosa Ni Janta. &(0rgiM Area Planning & Developmant

July 1, 1981

The Honorable Strom Thurman
2222 Dirksen Building
Washington, D. C. 20510

Dear Senator Thurman:

As thc, rtina Rights Act is considered by the Senate
Judiciary Committee I woula 'ppreciate your consideration
of two items: (1) A broader definition be applied to
"minority" and, (2) Language added that would prohibit a
procedure and/or policy in the state legislature denying
equality among elected state representatives and-senators
when local legislation is considered.

To explain the problem: There are 24 members of the
House, 16 from Atlanta single-member districts and 5 from
single-member districts in the Fulton County area outside
Atlanta, with three elected county-wide.

"Rule 140A. If a majority of the members of the House
whose districts are wholly or partially located within a
political subdivision shall file with the Chairman of the
State Planninq and Community Affairs Committee their own
rules as to the number of Representatives who must sign
proposed legislation affecting that political subdivision
before it will be favorably reported by the State Planning
and Community Affairs Committee, the Committee shall
observe such rules in considering such legislation.
Otherwise, the Committee shall not favorably report any
legislation affecting a political subdivision unless all
of the Representatives whose districts are wholly or
partially located within the political subdivision shall
sign such legislation."

Rule 140 declares that a member may force a Committee to
return a bill to the House for action after 10 days, but in
practice, where a member of a county delegation attempts to
force action by the House on a bill contrary to wishes of the
majority of the local delegation, as that majority is defined
in the rules filed with the State Planning and Community
Affairs Committee, the Speaker invariably reminds the floor
that this is local legislation, and if they disregard the
local courtesy rule in one case, they will have to do-so in
all cases. The end result is that the floor always votes
down the effort to take action contrary to the action of the
local delegation majority. Even when the majority 'of the
House members understand and want to vote on an issue that
is a local bill.
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The effect in Fulton County has been to give Atlanta
a virtual veto over any local legislation proposed by those
five representatives outside the City of Atlanta, for under
Fulton County delegation rule, 2/3 of the delegation, or 16
members, control, and Atlanta has 16 members, plus the three
delegates-at-large whose majority comes from Atlanta. In
the Fulton delegation, there are 10 blacks and 14 whites.
The ten blacks represent areas within Atlanta, there are
six whites in the other Atlanta districts and the three
at-large are whites.

The rule flies directly in the face of most conceptions
of representative government. Under the State Constitution,
the House of Representatives is "apportioned among repre-
sentative districts of the state", Art. III, Sec. III, Par. I
(S 2-901). Counties are not even recognized in the constitu-
tional provisions governing the House of Representatives, and
as held by the Supreme Court in the Georgia County Unit case,

"Once the geographical unit for which-a representative
is to be chosen is designated, all who participate in
the election are to have an equal vote - whatever their
race, whatever their sex, whatever their occupation,
whatever their income, and wherever their home may be in
that geographical unit. This is required by the Equal
Protection Clause of the Fourteenth Amendment. The
concept of 'we the people' under the Constitution
visualizes no preferred class of voters but equality
among those who meet the basic qualifications. The
ijea that every voter is equal to every other voter
in his State, when he casts his ballot in favor of
one of several competing candidates, underlies many
of our decisions.

The conception of political equality from the Declaration
of Independence, to Lincoln's Gettysburg Address, to the
Fifteenth, Seventeenth, and Nineteenth Amendments can mean
only one thing - one person, one vote." Gray V. Sanders,
372 U.S. 368, 379, 381, 9 L.Ed. 2d 821 (1963).

A strong argument can be made that the local courtesy
rule dilutes the votes of persons in the five districts
outside Atlanta by in effect giving the 16 representatives
in Atlanta and three-at-large a veto over local legislation,
which denies it even the right to be considered by the full
house.

Also, in the famous Georgia two-governor case, Thompson
V. Talmadge, 201 Ga. 867, 874, the Supreme Court of Georgia
declared:

"In the field of enacting laws general and broad power
is given to the legislative department. If in the
exercise of this power, which is unquestionably con-
ferred upon it, the General Assembly merely fails to
observe certain rules of internal procedure, the judici-
ary would not be authorized to review such action; and
the same would be true as to any action of the officers
of that body within the sphere of their jurisdiction."
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Does the Constitution of the United States protect the
citizens' from abuses that could (and in fact, does) occur
from such a ruling?

A possible solution to (1) would be to add to the def-
inition of minority to include "any identifiable group of
people living in a compact or contiguous territory which
has a resident population of 25,000 or more, according to
the most recent United States decennial census, and a
resident population density of at least 200 persons per
square mile or an equivalent resident population density
for measurements based on factors other than a square mile."

A possible solution to (2) would be to add language
stating: The state legislature shall not establish pro-
cedures and/or policies denying any elected state repre-
sentative or state senator the right to represent his
district. So the one person, one vote concept is assured
in the legislative process.

A possible solution to (1) would be to add to the def-
inition of minority to include "any identifiable group of
people livin' in a compact or contiguous territory which
has a resident population of 25,000 or more, according to
the most recent United States decennial census, and a
resident population density of at least 200 persons per
square mile or an equivalent resident population density
for measurements based on factors other than a square mile."

A-possible solution to (2) would be to add language
stating: The state legislature shall not establish pro-
cedures and/or policies denying any elected state repre-
sentative or state senator the right to represent his
district, so the one person, one vote concept is assured
in the legislative process.

Any consideration you can give us in solving this pro-
blem in Georgia shall be appreciated. There is no way for
the five representatives who represent unincorporated Fulton
County to force compromise. I am reminded of the John C.
Calhoun statement, "Governments that are genuinely constitu-
tienal rest fundamentally upon compromise; absolute govern-
ments, whether ruled by one man or a numerical majority,
rest ultimately upon the threat or the use of force."

Sincerely,

Mrs. Dorothy Felton

DF:aw
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NETWORK 06 RHODE ISLAND AVENUE NE, WASHINGTON, DC 20013. (202) 26-4070

February 25, 1982

The Honorable Orrin Hatch
United States Senate
Washington, DC 20510

Dear Senator Hatch:

As the Senate hearings come to a close on the Voting Rights
Extension Act, NETWORK would like to share our position with you
and the committee.

We are, Senator, a Catholic social justice lobby with members
throughout the country. The Voting Rights Extension is our priority
domestic human rights issue. We recognize that the right to partici-
pate in public policy desc-Ttons is the hallmark of our democratic
system of government, and that the ability to vote is key in actu-
alizing that right.

We support S 1992 as the strongest Voting Rights Extension Bill
before the Senate. Having followed the House deliberations as well as
those in the Senate, we stand firm in believing that the bail-out
provisions in S 1992 are strong, yes, but fair. We also believe that
the Section 2 effects clause, with the specific disclaimer that pro-
portional representation alone will not constitute a violation of this
section, reflects both the original law's intent and its application
prior to 1980.

We hope that the best and strongest Voting Rights Extension Bill
will emerge from the committee. We believe it is S 1992 and urge serious
consideration of this bill as you begin mark-up.

Sincerely,

Sister-Nancy'S'vster, IHM
NETWORK

A CA " ,icidLAIJudak Loby
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AMUEMCAt ASSOCUTMOF UMVEPMTY wv r 2 MVGIA AVE ..NW./ VASHMJT DC. 20037ri E"
Phor* 202/785-7700

VOTING RIGHTS ACT
(S. 1992)

The American Association of University Women, representing 190,000 college-
educated women, urges you to affirm your commitment to voting rights for citi-
zens, without regard to their race or national origin, by supporting reauthori-
zation of the Voting Rights Act of 1965 without weakening amendments. In 1964
the AAUW worked for passage of the Civil Rights Act, and since that time members
have supported not only the Voting Rights Act of 1965, but also subsequent voter
registration legislation. At their recent Centennial Convention AAUW members
reaffirmed their support for the elimination of discrimination based on sex, race,
ethnic origin, creed, marital and socioeconomic status, age or disability.

The Voting Rights Act reauthorization bill, S. 1992, which was passed over-
whelmingly by the House of Representatives, provides for extension of the Act's
temporary provisions. Of particular importance among these provisions are:

9 Section 2, which clarifies that any practice which "results" in a denial or
abridgement of voting rights is prohibited.

* Section 3, which extends the requirement that certain states and counties
provide bilingual election ballots.

* Section 5, which allows covered jurisdictions to bail out of the require-
ment that they "preclear", or obtain federal approval, before altering vot-
ing laws or procedures. This should provide an incentive for covered .juris-
dictions, either as entire states, or separately as counties, to take7positive
steps to ensure that voting rights are not abridged.

In addition to the temporary provisions of the Voting Rights Act there are also
permanent provisions, such as the ban on discrimination in voting anywhere In the
country and the ban on literacy tests, which will remain regardless of whether the
special provisions are extended.

Ratified in 1870, the 15th Amendement to the U.S. Constitution declared it law
that "the right of citizens to vote shall not be denied or abridged by the United States
or by any State on account of race, color, or previous condition of servitude." Over
100 years later there remains a need for the U.S. Congress to assure citizens that their
voting rights will not be abridged either in effect or by intent because of discrimina-
tion.

2/82
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WOMAN'S NATIONAL DEMOCRATIC CLUB
POLITICAL ACTION COMMITTEE
1526 NEW HAMPSHIRE AVENUE, N.W.

WASHINGTON, D.C. 20036

March 9, 1982

The Honorable Orrin Hatch, Chairman
Subcommittee on the Constitution
Committee on the Judiciary
United States Senate
Washington, D. C.

Dear Senator Hatch:

The Political Action Committee of the Woman's National Democratic
Club adopted the following position in support of the extension of the
Voting Rights Act of 1965.

"THE POLITICAL ACTION COMMITTEE OF THE WOMAN' S
NATIONAL DEMOCRATIC CLUB IS COMMITTED TO THE
PROTECTION OF THE CONSTITUTIONAL RIGHTS OF ALL
AMERICANS. IT IS, THEREFORE, STRONGLY SUPPORTING
THE EXTENSION OF THE VOTING RIGHTS ACT WITHOUT
WEAKENING AMENDMENTS."

The Voting Rights Act of 1965 is one of the most significant measures
of civil rights legislation ever enacted, and the impact of the law on the
lives of minority voters confirms the validity of the evaluation of the Act.

The passage and enforcement of the Act have been responsible for
significant increases in the number of members of minorities registered
and voting and the election of a large number of elected officials in the
states and localities covered by the Act. Since its passage minority
elected officials in the states and localities covered by the Act, as of
July 1980; amounted to 2,042 persons in Federal, State and County offices.
The extensive public support for the protection of the right to vote was
reflected in the overwhelming vote of 389-24 in the House of Representatives.

The Administration, while in support of the extension of the Act, is
opposed to some of the provisions of the House-passed bill. The Assistant
Attorney General in charge of the Civil Rights Division, Mr. Reynolds, in
testimony before the Subcommittee on the Constitution on March 1, 1982,
stated that " ....... Section 2 is loosely worded" and will lead to .....
proportional representation...". Other witnesses and some members of the
Subcommittee pointed out that the present provisions of Section 2 did not
lead to proportional representation and that the amendment in the House-passed
bill was necessary to clarify Congressional intent because the Supreme Court
argued in the Mobile case that the language in Section 2 as ambiguous.
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WOMAN'S NATIONAL DEMOCRATIC CLUB
POLITICAL ACTION COMMITTEE
1526 NEW HAMPSHIRE AVENUE, N.W.

WASHINGTON, D.C. 20036

The Honorable Orrin Hatch
Page 2
March 9, 1982

Mr. Reynolds also testified to the effect that, ".....the Administration
could support an amended bailout provision (different from the provision in
the Housed-passed bill) that continues Section 5 preclearance ..... but at
the same time provides a realistic and fair bailout mechanism...". The
House Report No.97-227 to accompany HR. 3112 states "The Committee believes
..... the bailout provision set forth in H.R. 3112, as amended...is a reason-
able bailout which will permit jurisdictions with a genuine record of non-
discrimination in voting to achieve exemption from the requirements of
Section 5".

After careful review of the debate on the Voting Rights Act, the
Political Action Committee of-the Woman's National Democratic Club voted
to support the House-passed bill without amendments. We strongly urge the
Senate to enact speedily S1992 without amendments. With two-thirds of the
members of the Senate supporting S.1992 we feel hopeful that it will be
enacted before the present Act expires In August of this year.

We respectfully request that this letter be made a part of the record
of hearings.

Sincerely,

//j~nnette Wedel, Chair
'~Plitical Action Committee
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NATIONAL FEDERATION OF THE BLIND

1800 JOHNSON STREET

BALTIMORE. MARYLAND 21230

KENNETH JERNIGAN, Presdent

January 7, 1982

Mr. Stephen J. Harkman
General Counsel
Senate Coiuittee on the Judiciary
Subcommittee op the Constitution
Room 108
Russell Senate Office Building
Washington, DC 20510

Dear Mr. Karkman:

I am writing in further reference to our interest in S. 895, the
Voting Rights Extension Bill. Under date of October 23, 1981, I wrote to
Senator Hatch, requesting an opportunity to testify during your Subcomnittee's
hearings on the Voting Rights Bill. Not having a response to this letter
by January 5, and knowing that the Subcommittee would soon commence the
hearings, I called to learn if a date had been scheduled for our testimony.
It was at this point that Claire Greif advised me to prepare a written
statement for the record and to write to you further concerning a personal
appearance before the Subcomittee.

The National Federation of the Blind is a nationwide membership organization
of blind people. Our membership is over 50,000. We have state affiliates
and local chapters throughout the United States. Because of a House-passed
amendment to the Voting Rights Act and for other reasons unrelated to this
amendment, we have a substantial interest in voting rights legislation as
it relates to eradicating election and voter registration policies which
discriminate against the blind. In its present form, the Voting Rights
Act does not speak to these problems, but it should be amended to do so.

Historically, state and local election laws have made some provision
Ifor assisting persons who ar .not able to mark paper ballots or use voting
machines independently. The principal class of individuals for whom these
policies are intended has been the blind. The most common form of the rule
for providing such assistance is to require that supervising officials,
or election judges from each political party at each polling place observe
and assist blind persons in casting their votes. Thus, the ritual is that,
upon arriving at the polling placer a blind voter is escorted into the booth
by at least two election judges (one from each party) in order that both
may witness the vote and assist the blind person in the physical act of
casting it. This, as I say, has been a fairly common experience for blind
people in most partsof our country.

Sometime ir the mrid-1960's (exactly when, I cannot be sure) a few
states and local jurisdictions began receiving protests from the blind
who saw this practice of supervised voting as a denial of the right to
cast a secret ballot. As a result, many jurisdictions were persuaded
to change their laws so as to provide that a blind voter needing assistance
would have the option of taking an individual of his or her own choosing
into the booth. This might be a family member, a friend, or a mere acquaintance
on the street, but the important principle of free choice was written into
the law. Under these circumstances, where the freedom of choice rule is
in effect, electo-n officials do not witness the 1,10te cast by a blind voter
with a freely chosen sighted assistant.
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The change in this voting procedure has had dramatic consequences
wherever it has been put into effect. For one thing, there are fever
confrontations between blind voters and election officials, since many
blind people (just as sighted people would) resent having a total strangerAlo-k-on while they are voting. Furthermore, many blind people report staying
away from the polls entirely unless they are entitled to designate their own
assistants. These points strike at the heart of the purpose behind the
Federal Voting Rights Law, and in our opinion it is time to tend the Act's
protection to blind persons who are commonly discriminated against in the
manner which I have indicated.

The legislative remedy which we suggest would take the form of an amendment
to the Voting Rights Act of 1965. A proposed amendment is attached. The
amendment adds a section entitled "Rights of Blind and Others with Limited
Vision" to Title 11 ("Supplemental Provisions") of the Voting Rights Act of 1965.
Adopting this amendment would add a new Section 204 to the Act and redesignate
the present Sections 204 through 207 as 205 through 208, respectively.

If enacted, the amendment would require states and political subdivisions
to have procedures which will allow blind and visually limited citizens to
register and vote under alternative methods. The purpose of the amendment
is to place alternative methods of voting for the blind on a firm, legal
foundation. While states and political subdivisions are given discretion
in fashioning alternative procedures, any person who requires assistance
because of blindness or a visual limitation is entitled to choose the
assistant and to vote in privacy with the aid of such assistant. Moreover,
there is a requirement that voter information and materials produced by
any state or political subdivision for the benefit of the general public
be available in alternative forms designed for persons unable to read such
materials which are published in ink print. This requirement, too, has
bullt-in flexibility, providing room for local option in determining the
types of materials to be transcribed and the forms of such transcriptions.
We believe that more specific mandates than those contained in this amendment
would be unnecessarily rigid and undesirable.

We hope Senator Hatch will take-an active interest in our amendment.
Beyond the specific provisions outlined above, the amendment has the
general value of underscoring the voting rights of blind citizens and
others who have visual limitations to the extent that they find it necessary
to vote by means of an alternative method. We believe it is important
for Congress to take this step on behalf of these citizens, since many of
them tend to remain away from the polls in fear of having difficulty with
the mechanics of casting a ballot. Others are concerned about having-their
votes witnessed by election authorities, and still others are apprehereive
about the possibility of confrontations with election officials when they
insist upon naming a personal assistant. We believe that this amendment
will substantially eliminate the voting problems faced by the blind and
alleviate many of the worries about participating in the electoral process
which have existed among this population.

It is the position of the National Federation of the Blind that the
Senate should act favorably on the alternative voting methods amendment
during the upcoming consideration of the voting rights extension bill.
The importance of this is underscored by a House-passed provision in
H.R. 3112, referred to as the "Fenwick Amendment." The Fenwick Amendment,
adopted on the House floor, is intended to foreclose the possibility that
voters might be observed and thereby intimidated by election officials.
Mrs. Fenwick had the forethought to provide for the possibility that some
voters (the blind included) might want assistance, so her amendment permits
such voters to be accompanied in the booth.

The Fenwick Amendment does not seek to remedy the voting problems
experienced by the blind, yet, from a technical point of view, it can be
a ready-rade foundation for building substantive law to assure all blind
persons the right to vote by means of alternative methods. The point should
be underlined that the Fenvick Amendment does not provide affirmatively
for these alternative methods, nor does it foreclose the possibility of
blind persons being assisted.

This is precisely where a Senate amendment must be targeted. Whereas
the Fenwick Amendment would only "permit" assistance for the blind, the Senate
amendment we are suggesting would "direct" every state and political sub-
division to provide for alternative methods of voting by the blind and
would further spell out some minimum requirements.
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Standing alone, as it does now in the House-passed bill, the Fenwick
Amendment gives us cause for grave concern. Our experience is that strange
things begin to happen when uninformed election officials are turned loose
to folow a general directive such as that contained in the Fenwick Amendment.
We can easily predict, for example, an interpretation that the Fenwick
Amendment requires election officials to protect th blind from unsuspecting
manipulation by an assistant in the polling booth. This interpretation
would not be far-fetched in view of the purpose of the Fenwick Amendment;
hence, the "protection" of the blind would likely take the form of extreme
custodialism. The Fenwick Amendment thus raises the possibility that election
judges will be encouraged to observe blind voters for the ill-conceived
purpose of protecting them. We see nothing in the amendment to prevent this.

The attached amendment to be offered in the Senate would avert the threat
posed by the Fenwick Amendment by adopting an affirmative posture to require
alternative methods of voting. In fact, this is a logical extension of the
Fenwick Amendment, itself. It is inconceivable that the dangers of the
Fenwick Amendment can be overcome by clarifying report language or by a
colloquy on the Senate floor. This is not merely a matter of correcting the
record. It is a matter of enacting substantive law which can help to avoid
any confusion later in the courts.

Our purpose in testifying before the Subcomittee would be to impress
upon the members the need for Senate action to avert the threat of the
Fenwick Amendment and provide a substantive right for the blind to vote by
means of alternative methods. In view of this purpose I am not comfortable
with the idea of merely submitting a statemertfor the record. No doubt you
will have hundredsof organizations requesting to testify on the Voting Rights
Bill; yet, a lot of them will be saying exactly the same thing -- extend the
Voting Rights Act provisions which will otherwise expire. The National Federation
of the Blind will have a different message -- we favor adding additional
coverage in the Voting Rights Act, as described in this letter and in the
attached amendment.

Please let me hear from you reasonably soon regarding the possibility
of scheduling an appearance. I can be reached by telephone at 301-659-9314.
You can be sure of our deepest appreciation for your cooperation in this
matter and for your attention to the points which we feel should be made
regarding voting rights for the blind.

Cordially yours,

James 1asel

Director of Governmental Affairs

JC:bam

Proposed amendment to S. 895, a bill to amend the Voting Rights Act of 1965

to extend certain provisions for an additional ten years, to extend certain

other provisions for an additional seven years, and for other Purposes.

At the end of the bill entitled the "Voting Rights Act of 1981," add

the following new section:

Sec. 5 Title II of the Voting Rights Act of 1965 is amended as follows:

(1) redesignate Sections 204 through 207 as Sections 205 through 208,

respectively.

(2) amend Section 204, which, Pursuant to subsection (1) of this

section is redesignated as Section 205, by striking "or" after

- "Section 202," and inserting after "203," the following: "or 204."

(3) Such title is further amended by adding, after Section 203,

the following new section:
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Rights of Blind and Others with Limite4 Vision

Section 204(a) No voting qualification or prerequisite to voting

or standard, practice, or procedure shall be irmosed or aoplied

by any state or political subdivision to deny or abridge the right

of any citizen of the United States to vote on account of blindness

or a visual limitation to the extent that such citizen requires

an alternative method of voting.

(b) Each state and political subdivision shall establish procedures

which provide alternative methods of voting for any citizen who,

on account of blindness or a visual limitation is unable to complete

printed voter registration forms, to read and mark printed ballots,

or to use voting machines. Such procedures shall insure, at a minimum,

that such citizen who requires an alternative method of voting may

designate another person to act as an assistant solely for the

purposes of performing visual and physical functions necessary to

complete voter registration materials, to cast a ballot, and otherwise

to read aloud any printed information Provided to all other voters.

Whenever a citizen designates a person to act as an assistant under

the procedures of any state or political subdivision, such citizen

and the assistant so designated shall be entitled to all of the rights

of privacy accorded to all other voters by such state or political

subdivision. The procedures established pursuant to this subsection

may also provide other alternative methods which may include adapted

voting machines or other modified voting procedures.

(c) Procedures for alternative methods of voting which are established

pursuant to subsection (b) of this section shall also include methods

for providing voter information and materials in forms alternative
S

to the print media for citizens who are blind or of limited vision.

Such alternative votcr information and materials may include Braille

or voice-recorded transcriptions of election laws and procedures, and

voter registration information, and may also include Braille and

recorded samples of registration forms and sample ballots, which

shall contain all of the information published in the printed materials

from which such samples are transcribed.

93-706 0 - 83 - 26
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United Food A Commerca Workers
lter.Jond Union. AFI.O0 A CLC

115 K Slreel. NW
Washngton. D C 20006
(202) 2 3-3111

STATEMENT BY WILLIAM H. WYNN

INTERNATIONAL PRESIDENT

UNITED FOOD AND COMMERCIAL WORKERS INTERNATIONAL UNION (AFL-CIO)

TO THE CONSTITUTION SUBCOMMITTEE

OF THE JUDICIARY COMMITTEE OF THE U.S. SENATE

My name is William H. Wynn. I am the International President of the United

Food and Commercial Workers International Union (AFL-CIO).

The UFCW is a labor union with 1.3 million members organized in some 7

local unions throughout the United States and Canada. The UFCW and its local unions

have collective bargaining agreements with tens of thousands of employers throughout

the food processing, retail sales, leather, health, commercial, shoe, fur and other

industries.
/

UFCW strongly supports extension of the Voting Right Act. And we support

S. 1992, a strong version of the law which ensures for all Americans the right to

share in their government.

There is almost universal agreement, among foes and friends of the law

alike, that the Voting Rights Act is the most effective civil rights law to emerge

from the legislative and social activism of the 1960s. The figures tell the story.

In 1964, the year before initial passage of the act, 2.8 million blacks

in 11 Southern states were registered to vote. Today, 4.2 million blacks are

registered in those same states. Hispanic registration has increased by 30 percent

nationwide and by 44 percent in the Southwest. Millions of disadvantaged whites have

been enfranchized by the striking down of literacy tests and poll taxes.

The success of the Voting Rights Act is a proud chapter in this country's

long struggle toward political equality. The right to vote --to choose our elected

leaders and so to have some say in the policies by which we are governed-- is central

to that struggle. It always has been.

Progress has not always been rapid or even steady. But the direction has

been clearly to broaden the franchise, not to limit it. More than a century ago,

property ownership was discarded as a prerequisite for voting. After another 100
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years and an 80 year struggle, suffrage was extended to women. Still later, we began

to beat down the barriers which historically have kept blacks and other minorities

from the voting booth.

That effort culminated in passage of the Voting Rights Act in 1965. The

nation's commitment to political equality was reaffirmed when thl act was extended

in 1970. In 1974, we lowered the voting age to 18. The next year, the Voting Rights

Act was extended again.

It is a tragedy that the United States Senate is even considering weakening

this legislation. It is tragedy compounded that the Reagan Administration is

abetting the efforts to dilute the law's strength. It is also puzzling behavior from

a President who correctly has said, "The right to vote is the crown jewel of American

liberties and we will not see its luster diminished."

Why, then, this eleventh hour effort to tarnish it? And tarnished that

"crown jewel" will certainly be if the Administration should prevail in its attempt

to impose an "intent" standard and/or to weaken the bail-out provisions devised by

the House in its admirable compromise on Section Five.

If the President had supported extension a year ago, it could very well

ke law by now. But there was no word from Attorney General William French Smith

..- even though there were House hearings on the subject last year. He waited until

January to charge at a Senate hearing that the House bill would allow proof of a

violation "on no more than a finding of disproportionate election results."

Has the Attorney General read the House bill? Has the President? One is

forced to conclude that they have not. It plainly states in Section 2: "The fact

that members of a minority group have not been elected in numbers equal to the

group's proportion of the population shall not, in and of itself, constitute a violation.

More in sorrow than in anger, I suggest that the issue of "disproportionate

election results" is a red herring in the context of the voting right debate. It is

simply not relevant.

The issue --the only issue-- is whether the rights of a citizen or citizens

have been denied. It doesn't matter whether the denial was intentional or unintentional.

It is patently absurd to argue, as the Administration does, that a law which curtails

the rights of large numbers of citizens should be left standing because it cannot be

proven that curtailment was intended. Unintentional murder may be manslaughter, but

it is still a crime.

In Mobile vs. Bolden, the Supreme Court held that the intent of the at-large

election system in Mobile, Alabama, was not discriminatory --or at least the plaintiff
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had not proven that it was. The election system in question dates back to 1911.

How was the plaintiff to prove its intent? Distribute subpoenas in the cemetery?

Hire a medium?

The idea is ludicrous. The fact is that racial gerrymandering, at-larqe-

elections which dilute minority voting strength in areas of neighborhood segregation,

and hindrances to registration still exist in many states, In many of them they have

existed for decades. Deliberate intent to discriminate would be impossible to prove,

no matter how clear the discriminatory effects.

The government of the United States should not be in the business of

making it more difficult to eliminate inequities at the polls. The House recognized

that fact when it overwhelmingly passed, by a vote of 389 to 24, a bill which

eliminates the element of intent. Sixty five Senators have signed on as sponsors -

of an identical bill in the Senate.

They recognize that the right to vote is not a partisan matter. All the

President needs to do to avoid yet another civil rights blunder is to get his

Administration out of the way and stop muddying the waters.

Thomas Jefferson said, "I know of no safe depository of the ultimate powers

of the society but the people themselves." Passage of the House version of the

extension of the Voting Rights Act is absolutely essential if all of the people are

to be that "safe depository."

I strongly urge that this Subcommittee, the Senate Judiciary Committee

and the whole Senate approve S. 1992 without amendment.
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STATEfNT BY RAYMOND NATHAN, DIRECTOR,
1JASHIN"TON ETHICAL ACTION OFFICE,
AWRICAN ETHICAL UNION, ON S. 1992

The American Ethical Union is a national religious federation of 2O
Ethical Soodeties plus members at large. During the 105 years of the
Ethical movement we have stressed the worth of the individual, regardless
of color. In keeping with this philosophy, we have supported vivil rights
legislation which enables every person to achieve his or her potential.

The Voting Rights Act of 1965 was an important step in tiiis direction.
We now must continue the progress madc under its aegis by passing S. 1992
without weakening amendments.

Voter registration of minorities is the covered states has gone from 29
percent to over 50 percent in the last 17 yeacs, according to The Woshington
Post of January 26, 1982. The same source says that the number of black
elected officials in these states has increased from 158 to 1,813 in the
last 12 years.

The overwhelming majority of Americans believe this is a healthy trend,
and their sentiments were reflected in the House of Representatives' massive
voLe for H.R. 3112, to which S. 1992 is identical.

Argument over S. 1992 seems to revolve around two issues. The first is the
question of "bail-out." We believe the bill's provisions are generous in
this respect. Unless a county or state Insists on continuing discrimination,
it can achieve exemption from the pre-clearance requirements in as few as
two years, and at most in ten.

The other argument relates to jurisdictions not covered by the preclearance
obligation of Section 5. If Lhe Attorney General or private plaintiffs wish
to challenge a discriminatory practice in such places, they must sue under
Section 2. Section 2 provides that:

"No voting qualifications or prerequisiltes to voting or standard or practice
or procedures shall be imposed nr applied by 4ny State or political subdivision
to eeny or abridge thp right of any citizen of the UniteJ States on account of
race or color."

S. 1991 would makp clear that any practice which results io such denisl or
abridgement is prohibited, and parties suing would need to show discriminatory
results in light of %ll the circumstances. Claims that Lhis results test would
make at-large elections automatically vulnerable to suit are infoundeJ, since
S. 1997 specifically states that "the fact that members of a minority group
have not been elected in numbers equal to the group's proportion of the .popu-
lation shall not, in and of itself, constitute a violation."
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Poge 2, Raymond Nathan

The language emphasizing "results" rather than "intent" is consistent witi
the intent of Coniress in passing the Voting Rights Act. Attorney General
Katzenbach, who hmd a major role in drafting the Act, testified th3t he
understood the word "procedure" in Section 2 "as including any kin1 of
practice... if its purpose 9.r ,(fegt. was to deny or abridge the right to
vote on account of race or color."

An "intent" standard would make enforcement under Section 2 virtually im-
possible. Many jurisdictions do not maintain a legislative history, and
the individual involved in passing the legislation may now be dead.

We oppose any attempts by Coiigeess to overrule specific Supreme Court de-
cisions interpreting the Constitution, but we do not believe that the
language of Section 2 in S. 1992 is such an attempp. It is not in the nature
of a Congressional definition of what violates the 15th Amendment, but rather
a separate, additional statutory protection. The Supreme Court reaffirmed
that Congressional power in Bme, Ceorgia v. U.5. on the very day that it held
in Mobile v, Bolden that litigation under the 15th Amendment itself requires
pDoof of intent.

With the nation in the throes of economic changes which have severe impact
on the lives of minority citizens, passage of S.1992 as written would be a
signal that they are welc-me participants in the political process. Gutting
the bill would tell them that they are condemned to be "outsiders," Aad
would play into the hands of extremists. We urge passage of S. 1992 as
the only rational and moral choice.
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OFFICE OF THE GOVERNOR IN REPLY
BRUCE BABBITT STATE HOUSE REFER TO:

PHOENIX. ARIZONA 85007

July 16, 1981

Honorable Orrin G. Hatch
411 Russell Senate Office Building
Washington, DC 20510

Dear Senator Hatch:

I am the Governor of one of the States completely
covered by the "preclearance" requirements of the Voting
Rights Act. It is fashionable for Governors to plead with
the Congress to remove federal oversight of State activities;
on many occasions I have made precisely such requests.
Today, however, I urge a very different proposal -- the
unequivocal extension of the provisions of the Voting Rights
Act.

The Voting Rights Act hao been the single most effective
tool for implementing the promise of the Fifteenth Amendment
that the right to vote shall not be denied on the basis of
race or color. When the Act was signed, only 16 years ago,
millions of American citizens were disenfranchised, sometimes
through such mechanisms as the poll tax and literacy tests,
but often simply through flat denial by racist authorities
of the right to vote. Today, even in those portions of the
country where blatant discrimination was once the rule, the
Constitution's promise of universal voting is being fulfilled.

Opponents of the Act in 1965 openly proclaimed white
supremacy as their rationale. Today, the opposition is more
subtle. We are told that the time has come to let the South
out of "the penalty box." Citing the undeniable progress
that has been made since 1965, opponents of extension claim
that the States should now be freed of overbearing federal
supervision. Others, in a ploy, Representative Hyde aptly
characterized as designed to "strengthen the Act to death,"
argue that it should be extended to all 50 States.

Whatever the motivation of those who oppose the Act's
extension, the inevitable result of such Congressional
abdication will be the denial of rights of the black, the
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Honorable Orrin G. Hatch
Page Two
July 16, 1981

brown, and the poor. While the past 16 years have seen the
demise of the poll tax and the literacy test, those who
would deny proper representation to Hispanics or blacks have
not been without new tactics. The police dog and the billy
club have been replaced by artful reapportionment and manipu-
lation of registration laws. In instance after instance,
the Justice Department has stepped in to prevent States from
diluting minority votes by gerrymandering the redrawing of
voting lines. These tactics, to be sure, are less dramatic
than the violence of the early 1960's. They are, however,
no less effective, and it is the duty of those who take an
oath to uphold the Constitution to make certain that they
cease.

There remains much to be done to achieve racial justice
both in Arizona and throughout the Nation, and the Voting
Rights Act is a critical tool in that battle. I urge the
Congress to extend its provisions.

Z S' 
ly,

Bruce Babbitt
Governor

BB:keh
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AfUof Ootk arfirna

RICHARO W. RILEY t re S t rPOST OFFICE BOx 11450
GOVERNOR COLUMBIA 29211

January 27, 1982

The Honorable Orrin G. Hatch
Russell Building - Room 411
Washington, D.C. 20510

Dear Senator Hatch:

In 1940, three thousand black citizens in South Carolina
were registered to vote; today that figure stands at
over 323,000.

Between the days following Reconstruction and the advent
of the 1965 Voting Rights Act, one black citizen held
elective office in our state; today blacks hold 15 seats
in our House of Representatives and 58 significant county
offices.

Should we now abandon this landmark of liberty? Should we
pat ourselves on the back for a job well done?

I think not.

That we have achieved great strides is without question; that
we have met the task of eradicating the blight of discrimination
from our election process is just not true.

I, therefore, wish to add my voice to the chorus of citizens,
public and private, who believe that the United States Senate
should immediately adopt the Voting Rights Bill as passed
by the U.S. House of Representatives.

Like many others, last year, I felt that the nationwide
extension of this Act should be explored. I did so based
upon the belief that the right to vote is the most basic
and cherished right that an American possesses and, therefore,
every effort should be made to safeguard that right no
matter where an individual happens to reside. I continue to
believe this. But, I am also convinced that nationwide
application of this law at this time would seriously weaken
rather than strengthen this law.
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The Honorable Orrin G. Hatch
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Currently, at the Justice Department's Civil Rights Division,
a staff of 16 reviews changes in the laws of the 7,296 cities,
towns, counties and states covered by the Act. They work
with the 19 division attorneys who have responsibility for
all voting rights violations.

With the economic uncertainty and the federal deficit already
out of control, it would be unrealistic to believe that
adequate and effective review of nationwide preclearance
could be achieved.

In addition, I am satisfied that the so called "bail out"
provision in the House bill is fair and will permit law
abiding states, counties and cities to escape permanent
coverage under the law.

Chapter and verse of positive statistics and cultural,
political and social benefits can be cited as a result of
the Voting Rights Act. I will not recite them to you as
most of you are aware of those benefits.

However, there remains an important argument for passage of
this Bill that I believe should be aired. It has to do with
symbolism.

In a time of record unemployment in our country, the unemployment
figure among minorities is two and a half times that of the
nation. In a time when our government is cutting back on and
into the social safety net of our nation's poor, a very large
portion of those poor people are black or hispanic or native
Americans. Failure to pass this Voting Rights Bill will send
the wrong signal at the wrong time to too many Americans.

In the end, there is only one criterion by which this Bill should
be judged and that is whether or not it effectively guards the
right of but one citizen's vote. If it does that then it
guards the life of this nation.

I am taking the liberty of forwarding this letter to each member
of the Judiciary Committee and respectfully ask that you take
whatever actions are necessary and appropriate to make these
recommendations known to the members of your subcommittee.

Thank you in advance for your consideration.

Yours sincerely,

Richard W. Riley

RWR/lws
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1212) 607-1278

April 26, 1982

Senator Orrin G. Hatch
Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Hatch,

Re: Extension of the Voting Rights Act as
passed by the House of Representatives

The Executive Committee of the National Council of Women of
the United States, representing 25 women's organizations and
a constituency of millions of men and women, asks that you
vote to pass the vital Voting Rights Act without amendments.

- We agree that the right to vote is the basis of a free
society. All citizens are entitled to that right.

- We ask for the extension of the Voting Rights Act.

- We urge you to vote for the bill passed by the House
of Representativds incorporating an "effects" test.
We are opposed to an "intent" test which is virtually
impossible to prove.

- We urge you to support an Act which may be effectively
enforced. The Act passed by the House of Representatives
will most surely ensure voting rights.

We respectfully request that you put the full force of your
position and your authority behind the House of Representatives'
version of the Voting Rights Extension Act.

With appreciation for your careful consideration and your
thoughtful action.

Y Yours faithfully,

Lois Ingalls McLaughlin
President
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PART 3. MISCELLANEOUS STUDIES AND ANALYSIS

U.S. Depariment of Justice

Office of Legislative Affairs

Office of the Avbiktunl Altorney Gcneral Woshiguion. DC .0530

February 25,1982

Honorable Strom Thurmond
Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman: -

A number of the Senators with whom the Attorney General, Brad Reynolds
and I have met regarding the extension of the Voting Rights Act have requested
further information on the statutory and case law regarding multi-member election
districts. I have just forwarded to these Senators the enclosed memorandum on
that study setting out the law prior to City of Mobile v. Bolden (Attachment A). I
have also enclosed a reprint of The Was iton Post's April 28, 1980 editorial "The
Mobile Decision" (Attachment B. I think that you will find that editorial quite
interesting and relevant.

Finally, we have forwarded the enclosed Attachment C for their reference.
This attachment includes a short memorandum on "Why Section 2 of the Voting
Rights Act Should be Retained Unchanged," a copy of two letters to the editor
recently printed in the New York Times, a reprint of Assistant Attorney Genernl
Brad Reynolds' letter-to-the editor of The Washington Post and a reprint of the
editorial from January 19, 1982, of the Wall Street Journal.

I thought that these items would be of interest to you.

Assistant Attorney General

Attachments
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* ATTACHMENT "A"

STATUTORY AND CASE LAW REGARDING
MULTI-MEMBER ELECTION DISTRICTS

Prior to the decision in City of Mobile v. Bolden, 446 U.S.
55 (1980), Sec. 2 of the Voting Rights Act did not- i-y-a major
role in cases charging that multi-member electoral districts dis-
criminated on account of race. The United States relied on Sec. 2
to give it authority to sue (see, e.i, United States v. Uvalde
Consol. I.S.D., 625 F.2d 547 (5th ZTfr. 1980), cer-t. denie3_a7T u.s.
i002 (1981)-and private plaintiffs coupled Se-c.--cTafaiiwith
claims of unconstitutional discrimination. But no court has ever
relied on Sec. 2 as a ground for relief against multi-member dis-
tricts. 1/

T7TOthifew appellate court opinions which address claims under
ec. 2 of the Voting Rights Act, only three antedate the Supreme
Court's decision in Mobile. One was the Fifth Circuit's decision
in Mobile, 571 F.2d 2-3,-542 n.3 (5th Cir. 1978) (the plaintiffs'
Sec. 2 claim "was at best problematic this court knows of no suc-
cessful dilution claim expressly founded on [Sec. 2]=). Neither
of the others was a dilution case. Toney v. White, 476 F.2d 203,
207, modified and aff'd en bahc, 488--T2 310-(St Cir. 1973), in-
volved relief based on airoFIiial's purge of blacks from the
voter rolls, conduct held to violate both Sec. 2 and the Fifteenth
Amendment. United States v. St. Landry Parish School Board, 601
F.2d 859, 865-8--3(9th Cir. I79 Wrtained to a Vo'tTr--bpuyrng
scheme involving black voters. Other decisions in suits based in
part upon Sec. 2 did not discuss Sec. 2. Coalition for Education
in Dist. 1 v. Board of Elections, 495 F.2d 10 (dfU-.--9T7-"
(successful challengeBy mnorty race voters to school board
election in New York City); Black Voters v. McDonough, 565 F.2d I
(ls Cir. 1977) (unsuccessful challenge to at-large system for
electing the Boston School Committee); and United States v. East
Baton Rouge Parish School Board, 594 F.2d 59 (5th !ir.-T979)-(-re-
versing the-- dismi-s-sa it t tacking the use of multi-member
wards).

Four post-Mobile Fifth Circuit cases discuss the application of
Sec. 2 to dilution claims. United States v. Uvalde Consol. I.S.D.,
625 F.2d 547 (5th Cir. 1980), cert. denied, 45TU.s: 0-62-(--T.
(United States' authority under Sec. 2 to challenge discriminatory
multi-member school board electoral system); McMillan v. Escambia
Count , 638 F.2d 1239, 1242, n.8, 1243 n.9 (5th Zir. 1981), appeal
pen ng (Sec. 2 and the Fifteenth Amendment do not cover vote
dilution); Lodge v. Buxton, 639 F.2d 1358, 1364 n.ll (5th Cir.
1981), prob7ijuris. ite sub nom. Rogers v. Lg~e, 50 U.S.L.W.
(U.S. Oct. 5, 1981) (Mobile establishes that Sec. 2 does not pro-
vide a remedy for conduct-that does not violate the Fifteenth
Amendment); Kirksy v. City of Jackson, 663 F.2d 659, 664-665 (5th
Cir. 1981) (rejecting asserton that Sec. 2 goes beyond the Fif-
teenth Amendment and prohibits practices that perpetuate the
effexts of past discrimination). See also n.6, infra.
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occasions to "the impact" of the practices, but nowhere does the
opinion intimate that impact alone was enough. Rather, the Court
examined impact as one of several pieces of circumstantial evi-
dence of "invidious discrimination." 2/

Thus, although Washington v. Davis, 426 U.S. 229 (1976) is
often cited as the genesis of the purpose test in racial discrimi-
nation cases brought under the Constitution, Washington simply is
a continuation of a settled line of Supreme Court decisions. In-
deed, Washington relies not only upon cases involving purposeful
discrimination in schools and jury selection, but also on Wright
v. Rockefeller, 376 U.S. 52 (1964), in which the Supreme Couirt'ad
appl'ed a purpose standard to a claim of racial discrimination in
drawing legislative district lines. While Washington expressly
disapproved certain other cases which appeared to have relied
solely on an effects test, it did not disapprove Whitcomb, White,
or lower court cases which had followed them, for the simple reason
that those cases did not embody an effects test.

The decisionmaking in the lower courts followed a similar
course. The leading cases were decided in the Fifth Circuit.
From 1973 to 1978 the controlling Fifth Circuit case was Zimmer v.
McKeithen, 485 F.2d 1297 (5th Cir. 1973) (en banc), aff'd s-u---nom.
East Carroll Parish School Board v. Marshal,'Tii U.S. 636 (1976). 4/
-m-me-d-d-not a-ddressSecton 2. That case did, however, set out
a series of evidentiary factors for determining whether a multi-
member district is unconstitutionally discriminat-'y under the rule
of Whitcomb and White. While that opinion does exhibit some
confusion as to W-t'er purpose or effect or both are at issue
(see, e , 485 F.2d at 1304 and n.16), the court stressed that
"it is not enough to prove a mere disparity between the number
of minority residents and the number of minority representatives."
485 F.2d at 1305. The court characterized the issue as whether
the evidence shows unconstitutional "dilution" of the vote of
minority members, thus sidestepping any debate about whether a
purpose test or an effects test applies. 5./

V jusi White, himself, agreed in his dissenting opinion in
Mobile that White v. Regester was a case in which indirect evidence
supported an- erence of purposeful discrimination." 446 U.S. at
103. He simply disagreed with the Mobile plurality's assessment of
the evidence regarding purpose in Mobile'*

4/ The affirmance was without consideration of the constitutional
issue.
5/ The court borrowed most of the "Zimmer" factors from Whitcomb

and White. The court said:

* * * where a minority can demonstrate a lack of access to
the process of slating candidates, the unresponsiveness of
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Thus, it is clear that the controversy over Mobile does not
relate to enforcement of Sec. 2, but instead concerns-hether
Mobile has radically altered the pre-existing case law under the
Fourteenth and Fifteenth Amendments. The Supreme Court's first
review of the contention that multi-member districts discriminated
against blacks was in Whitcomb v. Chavis, 403 U.S. 124 (1971).
There the district court had struck down the legislative multi-
member district in Marion County, Indiana, because it found the
scheme had a discriminatory effect. 2/ However, the Supreme Court
reversed, holding that there is no rTght to proportional represen-
tation and noting ;hat there was no suggestion that the multi-
member districts in Indiana 'were conceived or operated as purpose-
ful devices to further racial or economic discrimination." Id. at
149. The Court discussed at length various ways of proving MiEten-
tional discrimination, including discrimination in voter registra-
tion and exclusion from party slates. Thus, Whitcomb (a) rejected
the effects test; (b) applied the purpose test; and Cc) gave some
guidance as to the proof necessary to sustain a constitutional
challenge to at-large elections.

The only other pre-Mobile Supreme Court decision directly
on the subject is White v. Regester, 412 U.S. 755 (1973), in which
the Court upheld a-Fiing that multi-member districts in Bexar
and Dallas Counties, Texas, constitutionally discriminated on
account of race and national origin. While the case has been
pointed to as embracing an effects test, the Court explicitly be-
gan its analysis by emphasizing that "it is not enough that the
racial group allegedly discriminated against has not had legisla-
tive seats in proportion to its voting potential." 412 U.S. at
765-766. As to Dallas County, the Court held that the district
court findings of a history of official discrimination against
blacks, the use of electoral devices which enhanced the opportu-
nity for racial discrimination, the discriminatory exclusion of
blacks from party states, and the use of anti-black campaign tac-
tactics demonstrated a violation of the rule of Whitcomb v. Chavis.
412 U.S. at 766-767. As to Bexar County tht Court a-gin founc-
"the totality of the circumstances" supported the district court's
view "that the multi-member district, as designed and operated in
Bexar County, invidiously excluded Mexican-Americans from effective
participation in political life." 412 U.S. at 769. It is true
that the opinion of Justice White, for the Court, refers on several

2/Specifcally, the district court "thought (poor Negroes) uncon-
stitutionally underrepresented because the proportion of legislators
with residences in the ghetto elected from 1960 to 1968 was less
than the proportion of the population, less than the proportion of
legislators elected from Washington Township, a less populous dis-
trict, and less than the ghetto would likely have elected had the
county consisted of single-member districts.* 403 U.S. at 148-149.
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When the Zimmer rule was challenged by Mobile and other
jurisdictions with multi-member districts, the Fifth Circuit
thoroughly discussed the Zimmer factors in light of Washington v.
Davis. In a companion case to Mobile the Fifth CircfuE--ixpia-ned
that:

* * * Washington v. Davis * * * requires a showing of

intent c rimina-n in racially based voting di-
lution claims-founded on the fourteenth amendment. We
conclude also that the case law requires the same show-
ing in fifteenth amendment dilution claims. Moreovr, we
demonstrate that the dilution cases of this circuit are
consistent with our holding in this case. In particular,
we read Zimmer as impliedly recognizing the essentiality
of intent -indilution cases by establishing certain cate-
gories of circumstantial evidence of intentional discrim-
ination.

Nevett v. Sides, 571 F.2d 209, 215 (1978), cert. denied, 446 U.S.
951(1980). Based on these standards the Fifth Circuit held that
the district court's findings in Mobile "compel the inference that
the system has been maintained with the purpose of diluting the
black vote, thus supplying the element of intent necessary to es-
tablish a violation of the fourteenth amendment." Bolden v. City
of Mobile, 571 F.2d 238, 245 (5th Cir. .978). 6/

Thus, when Mobile reached the Supreme Court both the Fifth
Circuit and prior Supreme Court cases accepted the proposition
that discriminatory intent is a necessary element of a claim that
multi-member districts violate the Constitution. The plurality

/-(cont I nued T

legislators to their particularized interests, a tenuous
state policy underlying the preference for multi-member
or at-large districting, or that the existence of past
discrimination in general precludes the effective par-
ticipation in the election system, a strong case is made.
Such proof is enhanced by a showing of the existence of
large districts, majority vote requirements, anti-single
shot voting provisions and the lack oi provision for at-
large candidates running from particular geographical
subdistri of dilution is established upon proof of the
existence of an aggregate of these factors. The Supreme
Court's recent pronouncement in White v. Regester supra,
demonstrates, however, that all tese factors need not be
proved in order to obtain relief.

485 F.2d at ;305.
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opinion of Justice Stewart in Bolden did not reject Whitcomb or
White; indeed, it did not fully reject Zimmer. Rather, the
plurality relied heavily on Whitcomb and White and argued that
those decisions were consistent with Wash -ton v. Davis. See,
e.g., 446 U.S. at 65-69. As to Zimmer, Justice Stewart thought
that it reflected a misunderstanding that discriminatory effect
alone violated the Fourteenth Amendment (id. at 71), but nonethe-
less agreed that "the presence of the ind =ca relied on in Zimmer
may afford some evidence of a discriminatory purpose." Id. at 73.
However, Justice Stewart thought that the lower courts had treated
the Zimmer criteria mechanically, failing to follow the approach
of governing precedents 7/ to determining whether there was dis-
criminatory intent. Further, the lower courts had failed to
specify whose intent was at issue. However, it is important to
note that Justice Stewart did not conclude that Mobile's multi-
member system was nondiscriminatory, 8/ but merely sent the case
back to the lower courts to reevaluate it pursuant to proper
standards.

-Mobile is not, therefore, a sharp departure from the case
law of the past twenty years. It is an application of a consist-
ent line of cases holding that, indirect evidence may make out a
showing that, because of purposeful discrimnination, the adoption
or maintenance of a multi-member district is unconstitutional.
The issues in Mobile were what kind of indirect evidence and whose
intent. We recognize that the Mobile case places a burden of
proof on the plaintiff, but so d-d its predecessor cases. The
burden is a manageable one, which does not require "smoking gun"
evidence, but does require a sensitive and careful sorting of cir-
cumstantial evidence. In the Mobile case on remand the United
States has argued that the evidence meets the standards articu-
lated by Justice Stewart's plurality opinion.

A7 The court noted that it knew "of no successful dilution claim
expressly founded on" Sec. 2 of the Voting Rights Act. 571 F.2d
at 242 n.3.

7/ For example, Village of Arlington Heights v. Metropolitan Hous-
ing Development Corp., 4Z9 U.S. 252 (1977), had provided detailed
guidance as to factors lower courts should consider in deciding
whether governmental action had been taken with discriminatory
intent.

8/ He said whetherhr it may be possible ultimately to prove that
Mobile's present governmental and electoral system has been re-
tained for a racially discriminatory purpose, we are in no posi-
tion now to say." 446 U.S. at 75, n.21.

93-706 0 - 83 - 27
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ATTACHMENT "C"

WHY SECTION 2 OF THE VOTING
RIGHTS ACT SHOULD BE RETAINED

UNCHANGED

Section 2 of the Voting Rights Act of 1965 provides:

"No voting qualification or prerequisite to voting, or
standard, practice, or procedure shall be imposed or ap-
plied by any State or political subdivision to deny or
abridge the right of any citizen of the United States to
vote on account of race or color [or membership in a
language minority]."

This provision, which is an important part of what has been
uniformly described &s the most successful civil rights law
ever enacted, is applicable nationwide. Unlike S5 of the Act,
S2 is a permanent provision which does not expire in August,
so no action is necessary to continue its protectioAs. President
Reagan, in endorsing extension of the preclearance provisions
of 55, has also urged retention of S2 without any change.

The bill recently passed by the House, however, does not
continue S2 unchanged, but rather amends that provision by
striking out the phrase "to deny or abridge" and substituting
the phrase "in a manner which results in denial or abridgement
of". There are several reasons why this change is unaccep-
table.

1. Like other civil rights protections, 6uch as tha
Fourteenth Amendment's equal protection guarantee, 52 in its
historic form requires proof that the challenged voting law or
procedure was designed to discriminate on account of race.
This "intent test fo lows logically and inexorably from the
nature of the evil that S2 was designed to combat. Both the
Fifteenth Amendment and 52, which implements the constitutional
protection, establish this Nation's judgment that official actions
in the area of voting ought not be taken on the basis of race.
As the Supreme Court recently made clear in City of Mobile v.
Bolden, 446 U.S. 55 (1980), decisions that are proVed to have
e-eimade on that prohibited basis -- i.e., with the intent to

affect voting rights because of race -- must fall.
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The House bill would alter 52 dramatically by incorporating
in that provision a so-called "effects test". Under the House
bill, the inquiry would focus not on whether the challenged
action was taken with discriminatory purpose, but rather on
whether the "results" of an election adversely affect a pro-
tected group.

By measuring the statutory validity of a voting practice
or procedure against election "results," the House-passed
version of S2 would in essence establish a "right" in racial
and language minorities to electoral representation propor-
tional to their population in the community. Any election
law or procedure that did not lead to election results which
mirrored the population make-up of the particular jurisdiction
could be struck down as being impermissibly "dilutive" or
"retrogressive" -- based on court decisions under 55 of the
current Act (which does include an "effects" test). Historic
and common political systems incorporating at-large elections
and multi-member districts would be vulnerable to attack.
So, too, would redistricting and reapportionment plans; unless
drawn to achieve election results reflecting the racial balance
of the jurisdiction. The reach of amended 52 would not be limited
to statewide legislative elections, but would apply as well to
local elections, such as those to school boards and to city
and county governments.

As Justice Stewart correctly noted in his opinion in
City of Mobile v. Bolden, incorporation of an effects test
in 52 would establish essentially a quota system for electoral
politics by creating a right to proportional racial represen-.
tation on elected governmental bodies. Such a result is
fundamentally inconsistent with this Nation's history of
popular sovereignty.

2. Proponents of the House bill attempt to counter this
argument by citing a "savings clause" in 52, which provides
that "the fact that members of a minority group have not been
elected in numbers equal to the group's proportion of the
population shall not, in and of itself, constitute a violation"
(emphasis supplied). By its terms, however, this provision
removes from the S2 prohibition only those election systems
that are neatly tailored to provide protected groups an
opportunity to achieve proportional electoral success
(i.e., single-member districts drawn to maximize minority
vot-ng strength). In circumstances where the racial group
failed to take advantage of the political opportunity
provided by such an election system (by rgfraining, for
example, from running any candidates for office), the resulting
disproportionate electoral representation would not, in such
a situation, be fatal under the House bill, since that single
consequence is not, "in and of itself," sufficient to make
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out a violation. If, on the other hand, the challenged
electoral system is not structured to permit proportional
representation, (such as the common at-large and multi-member
district election systems), the so-called savings clause is to
no avail. The "results" test in S2 of the House bill would
effectively mandate in such circumstances an electoral
restructuring (even on a massive scale) so as to allow achieve-
ment of proportional representation if the particular racial
or language group so desires.

3. Proponents of the amendment also claim that intent
is virtually impossible to prove. This argument is simply
false. The Supreme Court has made clear that intent in this
area, like any other, may be proved by both direct and circum-
stantial evidence. A so-called "smoking gun" (in terms of
actual expressions of discriminatory intent by members of
the legislature) is simply not necessary. Plaintiffs can rely
on the historical background of official actions, departures
from normal practice, and other indirect evidence in proving
intent. In this regard, the Voting Rights Act as currently
written stands on the same footing as most other federal
constitutional and statutory provisions in the civil rights
area. Proof of wrongful intent as an element of the legis-
lative offense is the rule -- not the exception. Adherence
to that traditional standard in the present context is all
the mor. compelling when one recalls that S2 is intended to
be coextensive with the Fifteenth Amendment, which safeguards
the right to vote only against purposeful or intentional
discrimination on account of race or color.

Moreover, violations of S2 should not be made too easy
to prove, since they provide a basis for the most intrusive
interference imaginable by federal courts into state ane
local processes. The district court judge in the Mobile
case, for example, acting solely on the basis of perceived
discriminatory "effects", struck down the city's three-member,
at large commission system of government, which had existed
in Mobile for 70 years. In its place the federal judge ordered a
mayoral system with a nine-member council elected from single-
member districts. It would be difficult to conceive of a
more drastic alteration of local governmental affairs, and
under our federal system such an instrusion should not be too
readily permitted.

4. Section 2 in its present form has been a successful
tool in combatting racial discrimination in voting. The
House in its hearings on extension of the Voting Rights Act
failed to make the case to support a change in the existing
"intent" standard. Significantly, no testimony was offered
as to election practices in non-covered jurisdictions to -
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indicate a need to introduce a nationwide "results" test in S2.
The House Report itself conceded that "no specific evidence
of voting discrimination in areas outside those presently
covered was presented." When Congress decided in 1965 to
depart from the "intent" standard embedded in the Fifteenth
Amendment and to adopt an "effects" test for S5 as a remedial
measure for specifically identified covered jurisdictions,
it based that legislation on a comprehensive congressional
record of abuses of minority voting rights in those covered
jurisdictions. In addition it applied the effects test only
on--a temporary basis and only to election law changes. The
House bill seeks some seventeen years later to impose a
similar "effects" standard nationwide on the strength of a
record that is silent on the subject of voting abuses in
non-covered jurisdictions. The House bill would also apply
the effects test on a permanent basis and to existing election
systems and practices as well as changes. Such an effort is
not only constitutionally suspect, but also contrary to the
most fundamental tenants of the legislative process on which
the laws of this country are based.
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~I~et~a~in~ti05t,

The Voting Rights Act Works As Is
By editor comment ("Vo.

Rights: Be Strong," -lan. 2G), The Post
urged endorsement of the House-passed
amendment to Section 2 of the Voting
Rights Act, which changes the standard
for determining a violation from the cur-
rent "intent" test to o(ie that requires
only a showing of discriminatory "ef-
feet." Remarkably, the 'case made for
this position was that the Houe bill
merely seeks to reinstate the standard in
use before the Supreme Court decision
in City of Mobile v. Ih)lden.

In the 1980 Mobile decision, the Su-
preme Court considered Section 2 of
the Voting Rights Act for the first time
and concluded that proof of discrimi-
natory "intent" is necessary to estab-
lish violations of that provision. Con-
trary to The Post's editorial, this deci.
sion signaled no change in the law.

The act itself is unambiguous on this
point. As Justice Potter Stewart ob.
served in Mobile, Section 2 was enacted
to enforce the guaranty or the Fif-
teenth Amendment, and that constitu-
tional provision has always required
proof of discriminatory intent. Had
Congress intended to include in Sec-

- lion 2 an "erfects" test, it certainly
knew how; in 1965, and again in 1970
and 1975, Congress explicitly included
an "effects" test in Section 5 of the
Voting-Rights Act (applicable only to
selected jurisdictions), but chose not to
put the same standard in Section 2
(applicable nationwide).

Nor have the courts suggested other-
wise. The Post points to two decisions
(Whitcomb v. Chavis and White u.
Regester) in support of its claim that
an "effects" test did in fact exist in

Section 2 before the Mobile deciti'm.
Neither case, however, even involved
Section 2 of the Voting Rights Act;
rather, they both concerned claims
brought under the Equal Protection
Clause of the Fourteenth Amendment.
Moreover, even on the Fourteenth
Amendment question, both Whitcomb
and White tacitly recognized that
proof of discrimatory Intent is a neccs.
sary elementof the constitutional of.
fense. Justice Stewart's opinion in Mo.
bile makes this cksr, and The Po6t's
editorial suggestion to the contrary L
simply legally incorrecL

Also unsound Is The Post's &wrtinn
that dscriminatory intent is "Mrtually
impossible" to prove. Several Supreme
Court dedsions have rmde it abun.
dantly clear that a "smoking gun" in the
form of incriminatory statementA or
documnenta has never been required. lii-
tent in this area, as in any other, may be
proved by circummtantial and indirect
evidence. Notably, the equal protection
clause of the Fourteenth Amendment,
responsible for so many historic civil
rights advances, hoa simiUar Wt.

There is a general consenisw in thk
country that the temporary provivions of
the Voting Rights Act-should be ex.
tended for an additional period of time.
Congress should not, however, introduce
uncertainty and con sion into what has
been the most successful piece of civil
rights legislation ever enacted by making
so dramatic a change in its permanent
provisions. Section 2 therefore should be
retained without change.

WILLIAM BRADFORD REYNOLDS
ASWLIAntl AUomtineri

Washington



418

The Right to Vote Must Not Be a Right to Win
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-. ";: EW&OUTLOOK

. -"Voting Wrongs ...
-New amendment ts"1t"6e Voting.

Rights Act of 1965 are up for Senate
h4rings this week and we wonder If:
the-subcommlttee ob the ConstituUor('
will notice that they have a strange lit-
tie'qulrk: In the name of protecting
the'rlght to vote they expand federal
pyver to outlaw local elections. The
con'lradictin escaped notice In the
Hqse. which already has passed the
amendments.

.This seems to'be a case of Coo,
ge~ess not knowing where to stop. The 
acl originally designed to overcome'.
sy'.ematLic denial of access to the,,
polls In certain Southern states, has-.
largely accomplsbed its purpose. In
Mississippi, for example, 67% of the
eligible blacks are registered, a'ten-
Iola Increase from 1965. But in 1975 the
law was expanded beyond the South
an4 extended to "language rnnorl-
tles. as well. Today, because of
"trigger mechanisms" that Invoke the
law where rights violations are sus-
pected., all .voting districts in nine
staes and Pome In 13 others are re-'
qilred to "preclear" with the Justice
Department any proposed changes In
eleUon procedures. Thirty Mates are
required to provide bilingual election
material and assistance, -
I Around 35,000 proposed election

Ig* changes have been submitted to
th(.Justice Departimit sinct 1965. Of
those, Justice refused to allow 811, the
buj of which Involved alleged reduc-
tors In "minority". voting power.
through districting changis and-use of'
4toIarge as opposed to district repre!
sentation. In some cases, Justice has
tilocked elections; New York City, for
example, has yet to hold Its 1981 aty

ucll elections because of a redis-
ctling dispute with Washington. , *

I In only about a tenth of these cases
did Justice find any "Intent" to dis-
6imlnate; In the rest, under the act's
strict preclearancee" test, it merely
found that the proposed changes
would have a discriminatory "effect'";
This "effects" test currently applies'
drily to :tbose states and iocalites
4lWch had a history of lntentiona dis.
jtrnnation or disproportionate voting
patterns.
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. The Supreme ourt has ruled that
In other parts of the country the gov-.
eminent must first prove"'Intent" tW'
discriminate before It can apply Ie -
provislons of the acL Moreover, in up-dNOV M le,,-Ajlh.s .- ae

.oting "ytem (n I, the'Curt said
..that some existing election pracUces
may result in low representation of
minorities among elected officials but
that doesn't Itself constitute "pur-
poseful" discriminaton. "The lSth
Amendment," It added, "does not en-
tail the right to have Negro.candidates
elected." : "

The House amendments to Section
2 of the Voting Rights Act would de-
part dramaUcally from the Court's
logic. The federal government would
no longer' have to prove "Intent" to
discriminate In 'elections. It cold
merely cite voting practice "results"
In' alleging -discrimination. The
amendments would obligate the Jus-
tice Department to review elections In
every state and municipality In the na-
tion and to look not only at proposed
changes In procedures but also at ev-
ery existing election law. The biggest
target would likely be the at-large sys-
tern of voting used In two-thirds of the
moderate-size municipalities In the
U.S.

, ow, the at-large system isn't per-
fect, but it does have certain merits
and, Indeed, has often been adopted In
reform movements. For one thing, It
makes It Impossible for Incumbents to
hang onto their seats through redis-
tricUng.
S-'. We learned a long time ago that

,when you allow the Feds to assess
"results," they end up doing It by es-
sentially racist methods, dividing the
community Into the various races and

.ethnic groups the law happens to
cover and trying to provide each with
a .representative. Somehow this
doesn't strike us as the way we shold
be moving If we are trying to remove
the vestiges of racism In American so-
clety. Moreover, we don't find It com-
forting that the resultso" far of many
disputes between the Feds and the 1-
cal authorlties'ofteh has been to sus-
penid elections, disfranchising voters
and allowing the In;imbents to'stay In
power. ,.- .+ .*-. .t - ' i,. 1, 1.- < ..

• The in'erdments the Senate Iall
,vote on soon should be scrubbed 16 fa.
vor of a return to the Intent test and a
planned phase-out ol the Voting Rights

.- Act altogether ats It becomes Increas-
Ingly evident that no one i being kept
from the" polls because af hl9 rce,

-,creed or color. qtherwUe, we will end
up with moft, not less, racial and eth-

'l," ..,.Uon,.
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QUESTIONS AND ANSWERS: INTENT v. RESULT

(By SENATOR ORRIN G, HATCH)
### The Voting Rights Act debate will focus upon a proposed change
in the Act that involves one of the most important constitutional
issues to come before Congress in maby years.. Involved in this
debate are fundamental issues involving the nature of American
representative democracy, federalism, civil rights, and the sepa-
ration of powers. The following are questions and answers per-
taining to this proposed change. It is not a simple issue. *#

WHAT IS TEE MAJOR ISSUE INVOLVED IN THE PRESENT VOTING RIGHTS
ACT DEBATE?

The most controversial issue is whether or not to change the
standard in section 2 by which violations of voting rights are
identified from the present "intent" standard to a results.
standard. There is virtually no opposition to extending the
provisions of the Act or maintaining intact the basic protec-
tions and guarantees of the Act.

WHO IS PROPOSING TO CHANGE THE SECTION 2 STANDARD?

.Although the popular perception of the issue involved in the
Voting Rights Act debate is whether or not civil rights advo-
cates are going to be able to preserve the present Voting
Rights Act, the section 2 issue involves a major chanae.in
the law proposed by some in the civil rights community, Ilo
one is, urging any retrenchment of existing protections in the
Voting Rights Act. The issue rather is whether or not ex-
panded notions of civil rights will be incorporated into the
law.

WHAT IS SECTION 2?

Section 2 is the statutory codification of the 1Sth Amendment
to the Constitution. The 15th Amendment provides that the
right of citizens to votb shall not be denied or abridged
on account of race or color. There has been virtually no
debate over section 2 in the past because of its non-
controversial objectives.

DOES SECTION 2 APPLY ONLY TO 'COVERED' JURISDICTIONS?

No. Because it is a codification of the 15th Amendment, it
applies to all jurisdictions across the country, whether or
nQt they are a 'covered' jurisdiction that is required to
"pre-clear"'changes in voting lawi And procedures with the
Justice Department under section 5 of the Act.

WHAT IS TEE RELATIONSHIP BETWEEN SECTION 2 AND SECTION 5?

Virtually none. Section 5 requires Jurisdictions with a history
of discrimination to "pro-clear* all proposed changes in their
voting laws and procedures with the Justice Department, Section
2 restates the 19th Amendment and applies to all jurisdictions
it is not limited either, a's i section 5, to changes in voting
laws or procedures.
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WHAT IS THE PRESENT LAW WITH RESPECT TO SECTION 2?

The law with respect to the standard for identifying section 2
(or 15th Amendment) violations has always been an *intent"
standard. As the Supreme Court reaffirmed in a decision in
1980, "That Amendment prohibits only purposefully discrimi-
natory denial or abridgement by government of the freedom to
vote on account of race or color." Mobile v. Bolden 446
U.S. 55.

DID THE MOBILE CASE ENACT ANY CHANGES IN EXISTING LAW?

No. The language in both the 15th Amendment and section 2
proscribes the denial of voting rights "on account of" race
or color. This has always been interpreted to require pur-
poseful discrimination. Indeed, there is no other kind of
discrimination as the tem has tradition 'lly been under-
stood. Until the Mobile .case, it was simply not at issue
that the 15th Amendment and section 2 required some demon-
stration of discriminatory purpose. There is no decision
of the Court either prior to or since Mobile that has ever
required anything other than an "intent" standard for the
15th Amendment or section 2.

WHAT IS THE STANDARD FOR THE 14TH AMENDMENT'S EQUAL PROTEC-
TION CLAUSE?

The "intent" standard has always applied to the 14th Amend-
ment as well. In Arlington Heights v. Metropolitan Authority,
the Supreme Court stated,--Proof of a racially discriminatory
intent or purpose is required to show a violation of the
equal protection clause of the 14th Amendment." 429 U.S.
253 (1977). This has been reiterated in a number of other
decisions, Washington v. Davis 426 U.S. 229 (1976); Massa-
chusetts v. FeeneY 442 U73"7756 (1979). In addition, the
Court has always Seen careful to emphasize the distinction
between de facto and de jure discrimination in the area of
school busing. Only de jure (or purposeful) discrimination
has ever been a basis for school busing orders. Keyes v.
Denver 413 U.S. 189 (1973).

WHAT PRECISELY IS THE "INTENT" STANDARD?

The 'intent' standard simply requires that a judicial fact-
finder evaluate all the evidence available to itself on the
basis of whether or not ot demonstrates some intent or pur-
pose or motivation on the part of the defendant individual
or community to act in a discriminatory manner. It is the
traditional test for identifying discrimination.

DOES IT REQUIRE EXPRESS CONFESSIONS OF INTENT TO DISCRIMI-
NATE?

No more than a criminal trial requires express confessions
of guilt. It simply requires that a judge or jury be able
to conclude on the basis of all the evidence available to
it, including circumstantial"eidence of whatever-kind,
that some discriminatory intent or purpose existed on the
part of the defendant.
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THEN IT DOES NOT REQUIRE "MIND-READING' AS SOME OPPONENTS
OF THE "INTENT" STANDARD HAVE SUGGESTED?

Absolutely not. "Intent" is proven without "mind-reading.
thousands of times every day of the week in criminal and
civil trials across the country. Indeed, in criminal trials
the existence of intent must be proven "beyond a reasonable
doubt". In the civil rights area, the normal test is that
intent be proven merely 'by a preponderance of the evidence.

WHAT KIND OF EVIDENCE CAN BE USED TO DEMONSTRATE "INTENT'?

Again, literally any kind of evidence can be used to satisfy
this requirement. As the Supreme Court noted in the Arlington

.Heights case, "Determining whether invidious discriminatory
purpose was a motivating factor demands a sensitive inquiry
into such circumstantial and direct evidence as may be avail-
able. 429 U.S. 253, 266. Among the specific considerations
that it mentions are the historical background of an action,
the sequence of events leading to a decision, the existence
of departures from normal procedures, legislative history,
the impact of a decision upon minority groups, etc.

DO YOU MEAN THAT THE ACTUAL IMPACT OR EFFECTS OF. AN ACTION
UPON MINORITY GROUPS CAN BE CONSIDERED UNDER THE "INTENT"
TEST?

Yes. Unlike a "results" or "effects"-oriented test, however,
it is not dispositive of a voting rights violation in and of
itself, and it cannot effectively shift burdens of proof in
and of itself. It is simply evidence of whatever force it.
communicates to the fact-finder.

WHY ARE SOME PROPOSING TO SUBSTITUTE A NEW 'RESULTS" TEST IN
SECTION 2?

Ostensibly, it is argued that voting rights violations are more
difficult to prove under an "intent" standard than they would be
under a "results" standard.

HOW IMPORTANT SHOULD THAT CONSIDERATION BE?

Completely apart froi the fact that the Voting Rights Act has
been an effective tool for combatting voting discrimination
under the present standard, it is debatable whether or not
an appropriate standard should be fashioned on the basis of
what facilitates successful prosecutions. Elimination of the
*beyond a reasonable doubt" standard in criminal cases, for
example, would certainly facilitate convictions. We have
chosen not to adopt it because there are competing values,
e.g. fairness and due process.

WHAT IS WRONG WITH THE 'RESULTS' STANDARD?

First of all, it is totally unclear what the 'results' stan-
dard is supposed to represent. It is a standard totally un-
known to present law. To the extent that its legislative
history is relevant, and to the extent that it is designed
to be similar to an 'effects". test, the main objection is
that it would establish as a standard for identifying sec-
tion 2 violations a "proportional representation by race"
standard.
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WHAT IS MEANT BY "PROPORTIONAL REPRESENTATION BY RACE"?

The "proportional representation by race" standard is one.,
that evaluates electoral actions on the basis of whether or
not they contribute to representation in a State legislature
or a City Council or a County Commission or a School Board
for racial and ethnic groups in proportion to their exis-
tence in the population

WHAT IS WRONG WITH "PROPORTIONAL REPRESENTATION BY RACE"?

It is a concept totally inconsistent with the traditional no-
tion of American representative government wherein elected
officials represent individual citizens not-racial or ethnic
groups or blocs. In addition, as the Court observed in Mobile,
the Constitution "does not require proportional represenaiton
as an imperative of political organization.

COMPARE THEN THE "INTENT" AND THE "RESULTS" TESTS?

The "intent" test allows courts to consider the totality of
evidence surrounding an alleged discriminatory action and
then requires such evidence to be evaluated on the basis of
whether or not-it evinces some .purpose or motivation to dim-
crimirtate. The "results" test, however, would focus analysis
upon whether or not-minority groups were represented propor-
tionately or whether or not some change in voting-law or pro-
cedure would contribute toward that result.

WHAT DOES THE TERM "DISCRIMINATORY RESULTS" MEAN?

It means nothing more than is meant by the concept of racial
balance or racial quotas. Under the "results" standard, actions
would be judged, pure and simple, on color-conscious grounds.
This is totally at odds with everything that the Constitution
has been directed towards since the Reconstruction Amendments,
Brown v..Board of Education, and the Civil Rights Act of 1964.
The term "discriminatory results" is Orwellian in the sense
that it radically transforms the concept o-L discrimination
from a procesK or a meant into an end or a result.

ISN'T THE "PROPORTIONAL REPRESENTATION BY RACE" DESCRIPTION
AN EXTREME DESCRIPTION?

Yes, but the "results" test is an extreme test. It is based
upon Justice Thurgood Marshall's dissent in the Mobile case
which was described by the Court as follows: "Thetheory of
this dissenting opinion.., appears to be that every 'political
group' or at least every such group that is in the minority
has a federal constitutional-right to elect candidates In
proportion to its numbers." The House report, in discussing
the proposed new "results" test, admits that proof of the
absence of proportional representation."would be highly
relevant".

BUT DOESN'T THE PROPOSED NEW SECTION 2 LANGUAGE EXPRESSLY
STATE THAT PROPORTIONAL REPRESENTATION IS NOT ITS OBJECTIVE?

There is, in fact, a disclaimer provision of sorts. It is
clever,, but it is a smokescreen. It states, "The fact that
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members of a minority group have not been elected in numbers
equal to the group's proportion of the 'population shall not,
in and of itself, constitute a violation of this section."

WHY IS THIS LANGUAGE A SMOKESCREENN"?

The key, of course, is the "in and of itself" language. In
Mobile, Justice Marsnall sought to deflect the 'proportional
representation by race" description of his "results" theory
with a similar disclaimer. Consider the response of the
Court, "The dissenting opinion seeks to disclaim this de-
scription of its theory by suggesting that a claim of vote
dilution may require, in addition to proof of electoral de-
feat, some evidence of 'historical and social factors' indi-
cating that the group in question is without political in-.
fluence. Putting to the side the evident fact that .these
gauzy sociological considerations have no constitutional
basis, it remains far from certain that they could, in
any principled manner, exclude the claims of any discrete group
that happens for whatever reason, to elect fewer of its candi-
dates than arithmetic' 'Indicates that it might. Indeed, the
putative limits are bound to prove illusory if the express pur-
spose informing their application would be, as the dissent
assumes, to redress the 'inequitable distribution of political
influence'."

EXPLAIN FURTHER?

In short, the point is that there will always be an additional
iota of evidence to satisfy the "in andf itself" language.
This is particular true since, there is no standard by which
to Judge any evidence except for the "results" standard.

WHAT ADDITIONAL EVIDENCE, ALONG WITH EVIDENCE OF THE LACK OF
PROPORTIONAL REPRESENTATION, WOULD. SUFFICE TO COMPLETE A
SECTION 2 VIOLATION UNDER THE "RESULTS" TEST?

Among the additional bits of "objective" evidence to which
the House Report refers are a "history of discrimination",
"racially polarity voting" (sic), at-large elections, majo-
rity Vote requirements, prohibitions on single-shot voting,
and numbered posts. Among other factors that have been"
considered relevant by the Justice Department's Civil Rights
Division in the past in evaluating submissions by *covered"
Jurisdictions under section 5 of the Voting Rights Act are
disparate racial registration figures, history of English-
only ballots, maldistribution of services in racially defi-
nable neighborhoods, staggered electoral terms, municipal
elections which "dilute" minority voting strength, the
existence of dual school systems in the past,, impediments
to third party voting, residency requirements, redistricting
plans which fail to "maximize". minority, influence, numbers
of minority registration officials, re-registration or
registration purging requirements, economic costs associ-
ated with registration, etc.., etc.

THESE FACTORS HAVE BEEN USED BEFORE?

Yes. In virtually every case, they have been used by the
Justice Department (or by the courts) to determine the exis-
tence of discrimination in "covered' jurisdictions. It is
a matter of one's imagination to come up with additional
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factors that could be used by creative or innovative courts
or bureaucrats to satisfy the "objective" factor requirement
of the "results" test (in addition to the absence of pro-
portional representation). Be~r in mind again that the pur-
pose or motivation behind such voting devices or arrangements
would be irrelevant.

SUMMARIZE AGAIN THE SIGNIFICANCE OF THESE "OBJECTIVE" FACTORS?

The significance is simple-- where there is a State legislature"
or a City Council or a County Co, mission-or a School Board which
does not reflect racial proportions within the relevant population
that jurisdiction will be vulnerable to prosecution under section
2. It is virtually inconceivable that the "in and of itself"
language will not be satisfied by one or more "objective" factors
existing in nearly any jurisdiction in the country. The exis-
tence of these factors, in conjunction with the absence of pro-
portional representation, would represent an automatic trigger
in evidencing a section 2 violation. As the Mobile court, the
disclaimer is "illusory".

BUT WOULDN'T YOU LOOK TO THE TOTALITY OF TEE CIRCUMSTANCES?

Even if you did, there would be no judicial standard other than
proportional representation. The notion of looking to the-
totality of circumstances is meaningful only. in the context
of some larger state-of-mind standard, such as intent. It is
a meaningless notion in the context of a result-oriented stan-
dard. After'surveying the evidence under the present standard,
the courts ask themselves, "Does this evidence raise m-n infer-
ence of intent?" Under the proposed new standard, given the
absence of proportional representation and the existence of
some "objective" factor, a prima face case has been estab-
lished. There is no need for further inquires by the court.

WHERE WOULD THE BURDEN OF PROOF LIE UNDER THE "RESULTS" TEST?

Given the absence of proportional representation and the exis-
tence of some "objective" factor, the effective burden of
proof would be upon the defendant community. Indeed, it is
unclear what kind of evidence, if any, would suffice to
overcome such evidence. In Mobile,, for example, the absence
of discriminatory purpose an3 =e existence of legitimate,
non-discriminatory reasons for the at-large system of muni-
cipal elections was not considered relevant evidence by
either the plaintiffs or the lower Federal courts.

PUTTING ASIDE THE ABSTRACT PRINCIPLE FOR THE MOMENT, WHAT IS
THE MAJOR OBJECTIVE OF THOSE ATTEMPTING TO OVER-RULE MOBILE
AND SUBSTITUTE A "RESULTS" TEST IN SECTION 2?

The immediate purpose is to allow a direct assault upon the
majority of municipalities in the country which have adopted
at-large elections for city councils and county commissions.
This was the precise issue in Mobile, as a matter of fact.
Proponents.of the "results" test argue that at-large elections
tend to discriminate against minorities who would be more
capable of electing "their" representatives to office on a
district or ward voting system. In Mobile, the Court re-
fused to order the disestablishment of the at-large mUni-
cipal form of.government adopted by the city.

93-706 0 - 83 - 28
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DO AT-LARGE SYSTEMS OF VOTING DISCRIMINATE AGAINST MINORITIES?

Completely apart from the fact that at-large voting for muni-
cipal governments was instituted by many communities in the-
1910's and 1920's in response to unusual instances of corrup-
tion within ward systems of government, there is absolutely
no evidence that at-large voting tends to discriminate against
minorities. That is, unless the premise is adopted that only
blacks can represent blacks, only whites can represent whites,
and only Hispanics c.an represent Hispanics. Indeed, many
political scientists believe that the creation of black wards
or Hispanic wards, by tending to create political "ghettoes*
minimize the influence of minorities. It is highly debatable
that lick influence, for example, is enhanced by the creation
of a single 90% black ward (that may elect a black person)
than by three 30% black wards (that may all elect white per-
sons).

WHAT ELSE IS WRONG WITH THE PROPOSITION THAT AT-LARGE ELECTIONS
ARE- CONSTITUTIONALLY INVALID?

First,, it turns the traditional objective of the Voting Rights
Act-- equal access to the electoral process-- on its head. As
the Court said in Mobile, "this right to equal participation in
the electoral prociessdoes not protect any political group,
however defined, from electoral defeat.* Second, it encou-
rages political isolation among minority groups; rather than
having to enter into electoral coalitions in order to elect
candidates favorable'to their interests, ward-only elections
tend to allow minorities the more comfortable, but less ulti-
mately influential, state of affairs of safe, racially
identifiable districts. Third, it tends to place a pre-
mium upon minorities remaining geographically segregated.
To the extent that integration occurs, ward-only voting
would tend not to result in proportional representation.
To summarize again by referring to Mobile, "political groups
do not have an independent constitutional claim to repre-
sentation."

WHAT WOULD BE THE IMPACT OF A CONSTITUTIONAL OR STATUTORY
RULE PROSCRIBING AT-LARGE MUNICIPAL ELECTIONS? a

The impact would be profound. In Mobile, the plaintiffs
sought to strike down the entire form of municipal govern-
ment adopted by the city on the basis of the at-large form
of city council election. The Court stated, "Despite re-
peated attacks upon multi-member (at-large) legislative
districts, the Court has consistently held that they. are
not unconstitutional." If Mobile were over-ruled, the
at-large electoral structures of the more than ;/3 of
the 18,000+ municipalities in the country that have..
adopted this form of government, would be placed in
serious Jeopardy.

WHAT WILL BE THE IMPACT OF THE "RESULTS" TEST UPON RE-DISTRICTING
AND RE-APPORTIONMENT?

Re-districting and re-apportionment actions will also be judged
on the basis of the proportional representation criterion. The
New York Times, for example, in describing New York City's re-
districting difficulties recently stated, "Lawyers for some of
those who brought suit against the Council under the Voting
Rights Act pointed out that statistics do not guarantee the
election of minority group members. 'It's twelve districts
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on paper, but at besi it may be ten, maybe only nine, said
Cesar A. Perales, general counsel to the Puerto Rican Legal
Defense ?und.0 Minority groups alone will be largely imune
to political or ideological gerrymandering on the grounds of
"vote dilution'.

WHAT IS 'VOTE DILUTION*?

The concept of "vote dilution" is one that has been responsible
for transforming other provisions of the Voting Rights Act (esp.
section 5) from those designed simply to ensure equal access by
minorities to the registration and voting processes int 'hose
concerned with electoral outcome and electoral" success as well.
The right to register and vote has been significantly trans-
formed in recent years into the right to cast an 'effective"
vote and the right of racial and ethnic groups not to have
their collective vote 'diluted". The concept of "vote dilution.

"in the section .5 context is separate from the section 2 iisue,
except that this concept is likely to be borrowed by the courts
in implementing the new "results' test should it be adopted in
section 2. See Thernstrom, '"The Odd Evolution of the Voting
Rights Act", 55 The Public Interest 49.

ARE THERE ANY OTHER CONSTITUTIONAL ISSUES INVOLVED WITH SECTION 2?

Since section 2 is the statutory expression of the 15th Amendment,
and since both provisions have been interpreted by the Court in
Mobile to require some evidence of intentional discrimination,
there is a major constitutional question whether or. not Congress
can alter this by simple statute. Similar constitutional issues
are involved in pending efforts by Congress to overturn the Roe
v. Wade by defining "person" for purposes of the 14th Amendment.
Beyond the question of conflict with a Supreme Court decision,
there is the constitutional question whether or not Congress
possesses the authority to establish a standard for section 2
violations in excess of its 15th Amendment authority.

WHO CAN INITIATE ACTIONS UNDER SECTION 2?

in addition to prosecution by the Justice Department, section 2
would permit private causes of action against communities. Indi-
vidupls dr so-called 'public interest' litigators could bring -
such actions.

WHAT IS THE POSITION OF THE ADMINISTRATION ON THE SECTION 2.ISSM?

The Administration and the Justice Department are strongly on
record as favoring retention of the intent standard in section 2.
President Reagan has expressed his concern that the "results"
standard may lead to the establishment of racial quotas in the
electoral process. Press Conference, December 17, 1981.

SUMMARIZE THE SECTION. 2 ISSUE?

The debate over whether or not to overturn the Supreme Court's-
decision in Mobile v. Bolden, and establish a resultst" test
for the present "intent' test in the Voting Rights Act, is
probably the single most important constitutional issue that
will be considered by the 97th Congress. Involved in this
controversy are fundamental issues involving the nature of
American representative democracy, federalism, civil rights,
and the relationship between the branches of the national
government.
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MISCELLANEOUS TABLES

SECTION 5 SUBMISSIONS, BY STATE
The following chart shows the number of proposed changes ifstate

election laws submitted to the Justice Department as required by the
Voting Rights Act of 1965, and the number of changes to which the Justice
Department has objected:

-Propoed elctio law changes Jstce
1945700 1971-75 197-01 Total De tent

Alabama 16 614 1,085 1,715 72

Alaska 3  0 0 37 37 0

Arizona4  0 201 1,537 1,738 8

Cotifoma' .- 12 683 695 5

Colorado' - 0 233 233 0

Connecticut2  - 0 0 0 0

-Florida' - 1 167 168 0

Georgia 158 935 1,999 3,091 226

Hawaii' 0 0 9 9 0

Idaho' 0 0 1 1 0

Louisiana 5 882 1,709 2,596 136

Maine" - 0 3 3 0

Massachus1tt - 0 17 17 0

Michigan: 0 3 3 0

Mississippi 32 503. 654 1,189 78

Now Hompshire' - 0 0 0 0

New Mexico' - 0 65 65 0

New York -- 166 326 492 5

Oklahoma" - 0 1 1 0
North Carolina' 2 485 71L_ I.196 62

South Carolina 306 834 1,260 2,402 77

South Dakota - 0 6 6 2

Texas - 249 15,959 16,206 130

Vrginia 57 1,093 1,780 2,930 14

Wyonmi,- 1 0 1 0

TOtl 34,7 815

* The pre-clearance requirement, requiring submisione of proposed election lau- changes to
the Justice Department. was enacted in 1M5. The provision "as continued through the
extensions of the act in 1970 end 1978.

'Selected county or counties covered rather than entire stte.
'Selected town or towns covered rather than entire state.
O Entire satae covered INS-"; selected election districts covered 1970-72. entire 8tate covered

since 1075.
Selected county or counties covered until 1975; entire state now covered.

- Not covered for yews inlicited.

Somce: US. Deparwient of Juice
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SOM FIGURES ABOUT MINORITY REGISTRATION AND REPRESENTATION

In the South Carolina v. Katzenbach case, the Supreme Court ruled
that the extraordinary remedies of the Voting Rights Act were con-
stitutional only because of the "exceptional conditions" in the
covered States. A critical issue that must be considered during
the debate on the Act this year will be whether or not these
"exceptional' conditions still exist.

Registration Rates for Black Voters
in Jurisdictions covered since 1965

(1976 Figures)

GEORGIA

LOUISIANA

MISSISSIPPI

74.8%

63.0%

60.7%

NAT. AVERAGE 58.5%

ALABAMA

SOUTH CAROLINA

NORTH CAROLINA

VIRGINIA

58.4%

56.5%

54.8%

54.7%

In addition, these States compare favorably with other States
in terms of electing black individuals to public office. Six
of these States rank in the top ten, and the seventh is in the
top twenty.

STATE (*Covered)

LOUISIANA *

MISSISSIPPI *

ILLINOIS

MICHIGAN

NORTH CAROLINA *

GEORGIA *

CALIFORNIA

ARKANSAS

SOUTH CAROLINA *

ALABAMA

BLACK ELECTED OFFICIALS 1979

334

327

276

272

240

237

227

226

222

208

VIRGINIA *

RANK
~1

2

3

4

5

6

7

8

9

10

1988
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Jurisdictions Covered by the Voting Rights Act

1. States and political subdivisions now covered for pre-clear-

ance as a result of the 1965 triggering formula: Alabama,

Georgia, Louisiana, Mississippi, South Carolina, Virginia,

39 counties in North Carolina, and one county each in Ari-

zona and Hawaii.

2. Political subdivisions now covered as a result of the 1970

triggering formula: 8 counties in Arizona, 2 counties in

California, 3 towns in Connecticut, 1 county in Idaho, 9

towns in Massachusetts, 10 towns in New Hampshire, 3 coun-

ties in New York, and 1 county in Wyoming.

3. States and political subdivisions now covered for pre-clear-

ance as a result of the 1975 triggering formula: Alaska,

Arizona, 2 counties in California, I county in Colorado, 5

counties in Florida, 2 townships in Michigan, 1 county in

North Carolina, 2 counties in South Dakota, and Texas.

4. Section 203 coverage (bilingual election materials and

assistance) is applicable until 1985 to the following:

Alaska
Arizona
California
Colorado
Connecticut
Florida
Hawaii
Idaho
Kansas
Louisiana
Maine
Michigan
Minnesota
Mississippi

14 districts
14 counties
39 counties
34 counties
1 county
7 counties
4 counties
2 counties
3 counties
1 parish
1 Ind. Res.
9 counties
2 counties
1 county

Montana
Nebraska
Nevada
New Mexico
New York
North Carolina
North Dakota
Oklahoma
Oregon
South Dakota
Texas
Utah
Washington
Wisconsin
Wyoming

7 counties
2 counties
4 counties

32 counties
3 counties
4 counties
S counties

25 counties
2 counties
8 counties-

142 counties
S counties
S counties
4 counties
5 counties

I



NUMBER OF CHANGES TO WHICH OBJECTIONS HAVE BEEN
INTERPOSED BY THE DEPARTMENT OF JUSTICE BY TYPE

AND YEAR FROM 1965 - FEBRUARY 28, 1981

1965 1970

TYPE OF CHANGE
REDISTRICTING
ANNEXATION
POLLING PLACE
PRECINCT
REREGISTRATION OR VOTER

PURGE
INCORPORATION
BILINGUAL PROCEDURES
METHOD OF ELECTION
FORM OF GOVERNMENT
CONSOLIDATION OR DIVISION

OF POLITICAL UNITS
SPECIAL ELECTION
VOTING METHODS
CANDIDATE QUALIFICATION
VOTER REGISTRATION

PROCEDURE
MISCELLANEOUS

to to;
•1969 1974

--- 9
-- 12
-- /5

1975

.L.

86
3

-- 1 1
-- 1

197f ~IQ77 1Q7A 1Q7Q

68 '55
2

~~J'JA Z%"~L1969 ~ ~ ~ ~ ~ 1 194 17 96 17 QR 17 JA lc %

12 z
1 15
7 2

9
4
2

-- 1
1 -- 3

4 145 31 61 38 24 17
-- 4 1 1 1 1 2

14
14

1

3

2i1 1 1 2 -- 1 1 .. ..3
-- 1 -- 1 1 -- 1 3 --
.. .. .. .. .. ..- - 1 1 --

2 5 2 1

1 4 1
14 8 1 3

-- -- -- 1

1 -- -- 2
2 4 2

.UY
243

30
7

3
5
6

334
10 C*

7
7

2-- 11 ...

9.
-- 34

138 151 104 49 45 51 4 811

SOURCE:
U.S. Department of Justice, Civil Rights Division, Voting Section, February, 1981.

TOTALS 22 251

I P 1 1

1 Q ('l 1 QQ1 qv' m T



434

I. Formulas used to determine coverAg.e with Votin Rights Act.

Racial Minorities
- The jurisdiction, on November 1, 1964, maintained a 'test or device'

as a condition for registering to Vote, and less than 50% of its
total voting age population participated in the 1964 Presidential
election (Section 4(b))

- The jurisdiction, on November 1, 1968, maintained-a 'test or device'
as a condition for registering or voting, and less than 50% of the
total voting age population participated in the 1968 Presidential
election (Section 4(b))

Language Minorities
- More than 5% of the citizens of voting age in a jurisdiction were

members of a single-language minority group as of November 1, 1972,
and the jurisdiction provided registration and section materials in
English only as of November 1, 1972, and less thar, 50% of the citizens
of voting age participated in the 1972 Presidential election
(Section 4(f) (3))

More than 5% of the citizens of voting age in the jurisdiction are
presently members of a single-language minority group, and the
illiteracy rate of such persons as a group is higher than the national
average (Section 203(b))

II. Duration of special coverage.

Year In Which Jurisdiction
Was Covered

Duration
Coverage

of Date of Eligibility
For Removal

1965 (through determinations
made with respect to
1964 election]

1970 (through determinations
made with respect to
1968 election)

1975 (through determinations
made with respect to
1972 election)

1975 (under Section 203)

17 years

17 years

10 years
10 years

August 6, 1982

August 6,-1987

August 6, 1985
August 6, 1985

III. Jurisdictions where preclearance Is required.

*Alabama
Alaska
Arizona

*Georgia
*Louisiana

Statewide
*Mississippi
*South Carolina
Texas
*Virginia

Portions of State
California Massachusetts
Colorado Michigan
Connecticut New Hampshire
Florida New York

*Hawiai i *North Carolina
Idaho South Dakota
Maine Wyoming

Jurisdiction able to seek removal from coverage if certain provisions
of Section 4 are allowed to expire (+ 3 counties in Arizona)
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The
odd evolution

of the
Voting Rights Act

ABIGAIL M. THERNSTROM

T Vong Rights Act o 19d
ushered In a revolution. In 1964 James Chaney, Andrew Goodman,
and Mkchml Schwerner were murdered while partidpatin in a

voter-regiration drive in Neshob4 County, Mississippi. In that year
less than 7 percent of Misfsssppi's adult blacks were registered to
vote. Within three year black registraton approached 60 percent.

Ten years after the murders, there were 191 black elected officials
in Mississippi alone; prior to the pamge of the act, there had been
fewer than 100 in the entire South.

The Voting Rights Act was the fourth modem attempt at ensuring
the rights of disenfranchised Southern blacks, but the first eective
oe. The Civil Rights Acts of 1957, 190, and 1964 had done little
more than allow county.byqounty Injunc/ons against prejudiced
regtrar But such case-by-case adjudication, requiring lengthy
litigation in piecemeal fashion, had proven largely inefective. Thae
were too many reoitrant registrars, too many indiferent judges,
too many uninformed and illiterate blacks. Nor had the heroic dorts
of civil rights activists in the early 1960's had much impact. Student
Non-violent Coordinating Committee volunteers working in LeFlore
County, MUsissippi had enlarged the ranks of black voters by only
300. Yet within two months of the Thitiation of Federal intervention,
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following the passage of the 1965 act, approximately 5,000 blacks
were registered in that same county.

Such immediate and massive registration was precisely the pur.
pose of the legislation, but today the simplicity of that aim has been
largely forgotten. Success generated a new view of the protection
that was afforded blacks and other minorities by the act. And so, as
the problem of registration receded, a host of new and startling ques.
tions arose. Should a literacy test, even one administered impartially,
be considered discriminatory where there has been a history of un-
equal educational opportunity? Do mulftimember electoral districts
impermissibly dilute the political strength of minorities? Can heavily
black cities annex largely white suburbs without violating Federally
protected rights? Are constitutional rights infringed when the Justice
Department forces a redrawing of district lines in order to achieve
maximum minority representation?

Behind these questions lies a radical redefinition of the meaning
of political equality for racial and ethnic groups. The traditional
concern of cvil rights advocates had been access to the ballot. But
these questions involve not simply access, but remut. They assume a
Federally guaranteed right to maximum political electivenuw.
Nowadays local electoral arrangements are expected to conform to
Federal executive and judicial guidelines established to maximize
the political strength of racial and ethnic minorities,' not merely to
provide equal electoral opportunity.

From sees Io remas

The Voting Rights Act, then, ushered in a dual revolution: Not only
were the names of two million blacks added to the registration rolls,
but the definition of enfranchisement changed. The right to vote
came to mean the right to equal electoral reait and maximum
political effectiveness.

That no one in 196 contemplated such a development Is Indisput-
able. Equality in the mid-19Ws meant equal opportunity, not equal
result. Preferential admissions programs were not Initiated until the
end of the decade. Opportunity In employment did not begin to be
measud by the standard of group parity until around 1970. And
the use of racial quotas for the purpose of integrating primary and
secondary schools was constitutionally sanctioned only in 1971.

in the original Voting Rights Act the emphasis was on equal polit.
ical opportunity-that is, equal access through securing the ballot.
In the Judciary Committee hearingS prior to passage, Attonmey
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General Katzenl"ah described the acts -aied at ,tling people
reKlstcrod." "(]iir "nvwxrei texMly." 1, suid. "is o irlarge reremenla-
five guveriwIil. It is to uliLt 13Wh vomS.1ld 1 all 11w govsi iui. It is
to Increase the number of citizens who cam vote'

Katmnbach was convinced that black ballots wre the key to
Southern recognition of otdr F rderaly protect sights. As Deputy
Attorney Ceonvral uwker Kumm-dy. lie Iml ,in Iau'l 4f n txwciried
effort to push.cvil-r.lgs leaders into focus on voting rights.
Some had complained that Washington wa wdg the vwveamt
away from massive socia! change and on to safe.ground. But by
1966 that safe Sund was widely regarded a the territory th
movement IaJ to conquer fnt.

If the ballo wa the key to othe rights, the elmInaton of the
literacy test was the means to the ballot. "No matter from what dl.
vectio one books at it," V. 0. Key had written in 1949,'the Southn
literacy test is a fraud and nothing more." It was no less a fraud
In 196. In the AMG0s, Southern registrws were observed testing
black plmu on such matters as the number of bubbles in a sOap
bar, tw man of obscure passages in stme constitutions, and the
deitlon of such tein a "habeas-cpu" Bocer T. WashingtO
had-believed t "brains property and chaser" would "settle
the queston of civil rights." but WI years aiter theo,- ludin of
Tusee nstute blacks with bi , property, and M cha e in
the ft of Tuwkeee still found themeelves unable to demonstwa
their litency. "If a fel makes a mistake on his questionnae, I'm
not gonn disrimute In his favor Just b ehe's got a Ph.D-"
the chairman of he Board of Rgira righteously maintained

Wha the Vot WS Act did, thei, wa to supen Southern
literacy tesstoug indirectly. Without naming any state explicit.
lye the a infed a stati link betw n low voter rogsraton
or turnout, literacy tes an disriminatIon. y providing for the
automate sspension of A tae whoever the was indequae po.
1t!partipaion it circumvented the dJc t task of attempt
to prove dr m NO'st which had either a ngsra" or
turnout of less thn es e0 po of the voting .age ptpAlon in the
Presidential election of 104 could employ tesW or devc to
scren potential vote

While the ta o the act wa cea the South, in fd the ban
on tet wheer there was low re1tt or tamiet AecD au
well a smattering of countles.in such states d Audams, Hawaii, and
Idaho But A the dbosetion of the Disi Cout of the Dtrict d
ColmbAs coverage by the ad could be waived.
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Judicial discretion had hmen considered the bane f previmo ivil-
rights bills. Yet the Voting iS Act did ii shdt autlhrity frtwo
the Judiciary to the executive; it augmented the power of both. But
the Southern district mour-describe4-by Kat a bach at the hear.
lap as beyond redemption-lost out. For though disputes involving
Federal right arv ,sormally taken to a local district court, cases
arising under the Voting Rghts Act are a-nos exclusively under the
Jurisdiction of the District Court of the Distict of Coumbia And
appeals from its desiosm o directly to the Supreme Court. It was
not a unique arrangement, but Southerners saw it as an insult to
Southern Justice. '0 what basis," Snator-Sm Ervin aked, "can
you justify saying. Cose elH the courts in the land except oneP

Justice Hugo Black was among those who saw in the arngement
the gbost of 4Reconstrudo. He wm partularly ir by wha wu
called the preclearance ' povision. Section 4 suspeled literacy
tests and other "devices" in all states and political subdivisions with
a voting registation or turnout of less than 50 percent. The pre.
claance provsion-sectimon -reinforced section 4 by forbidding in
those same Jurisdictions the institution of any new 'voting qualfkca.
tics or prerequisite to voting" without the approval f the Attorney
Central or the D.C. court. As Justice Black docribed it. states were
rated like conqueredd terltordes.! "1 doubt." be said, "that any of
the thte colomies would have agreed to our Consituion if they
had dreamed ta the time would come when they would have to
go to a United States Attorney Ceneral or a District of Columbia
court with hat in hand begging for pernisino to change their laws."

Nevertheess the motive behind the provsio was dear. Southern
states were adept at the ie art of circumvention Banshing litenc
tests, It was feared, might not be Piftient. New devices could be
azreted with the sam Impact as old. Reisuation could be blocked

Ieams. hedlesS

While section 5 was originally regarded as nothing more than a
olUy of sectim 4-the om bannn literacy tesu and the other

makng sure that the gect of that ban stuck-.n time the proviso
took on quite a different meaning It became the nstumnt by
which the dnion of enfranchisemet was altered. What was a
new 'standard, practice, or procedure with rpect to vo n" that
had to be precleered to deterbIne that it was not discriminatory? By
106 proeduralw~ c angs ored by the adt had come to Ia&clo
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making an office appointive instead of clectivo. increasing the re.
qu remets for a independent to gain a place on the ballot, and.
most important, switching from ward to at large voting. Later deci.
sons added district-line and city-boundary ranges. Thus in 1974
the Attorney General determined that a reapportionment plan for
Kingi County, New York had to be cleared, even though diet plai
did not in any way constitute an effort to resist the registiaon of
blacks: New York State bad a literacy test and King's County was
one of three New York munties with voter turnout below 50 per.
cent. But by then the entire notion of anticipating Suuthem rests.
tanoe had been long lost and the provision trauformed.

7e oriW conception died largely beuse Southern resistance
was so sucessfuly estingu ed. With the page of the act. the
regsation of Southern blacks soared. By September 1967 restra-
t/on in Missippi bad risen from an estimated pre-act Egure of
around 7 percent of the voting-age population to almost 00 percent.
In other san the rise was less spectacular, but still Impresive.

In part, Southern resistance to resWrtion never materalied be.
use the act-s o igally conceived-was on solid constitutional

ground, and the South knew it. The Fifteenth Amendment prohibit-
ed the deni- of the dight to vote on account of race, and Coure
had been given the power to enforce that prohibition by approprie
leisltion. The Voting rights Act was an unimpeac able exeree of
that undeniable power. More important, registration was dicult to
prevent, for the power given both to the Attorney General and to
the District Court of the District of Columbia was extraordinary. And
a, In a shrt time section 5 was deprived of its clearest function.
OrginaUy intended to forest devices desgned to hind black
regstration it was lWt without any obvious use.

A new one, howew, soon appeared: ensuring electoral efective-
nes In every Southern state black ballots were being counted, yet
in many dfsticts they appeared to have little impact. By 1900 that
had become the central concern of both the justc Departet and
the D.C. District Court

no "n d mauy e

The emergence of section 5 as a tool for puranteng minority
groups maximum ehctoral effectiveness was aided by a district court
decision in the important cae of Gaston County o. U.S. Under sec-
tion 4 literacy tet had been suspended in all Jurisdictions with a
votng registration or turnout of ls than 50 peroent-a suspension
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that could be waived if a test were shown to be nondiscriminatory.
In 1968 North Carolina's Caston County brought suit in the
D.C. District Court to procure such a waiver. Six years ealier, the
county had replaced its traditional oral test with a written one, and
had begun a well-publicized process of reregistering all voters. An-
nouncements blanketed both white and black sections of town. The
court did not question the test's impartiality.

The Southern setting, of course, made the test suspect. But though
the Voting Rights Act was clearly aimed at the South, it did provide
for exemptions, and counties such as Caston should have qualified
The court, however, turned Gaston's petition down. It found the
test discriminatory-not in purpose, but In effect. Gaston County had
maintained segregated schools until 1965, and, Judge Skelly Wright
argued, unequal educational opportunity had resulted in an unequal
ability to pass the test. Thus the test penalized blacks for lnadequa-
des Imposed by the state.

Although Judge Wright spoke of North Carolina's history of seg-
regation, in fact his logic could be applied to most Northern cities
as well There was no such thing as a racially blind literacy test,
Judge Wrlght-efectively ruled. It was a variation on the theme that
has since become so familiar: When opportunities have not been
equal, meritocratic systems don't work Gaston had been attempting
to administer a test of merit in tbe context of unequal edscational
opportunty.

It was a plausible but troubling argument. The Voting Rights Act
had assumed that there was a difence between a region that
used a li6acy test to oppress a ra minority and one tat ex-
ercised its traditional authority to set standards for vwtis& It as-
sumed that while r could not be made a qualicaton, t-
cy could. Judge Wkight's reasoning, however, blurred that distinct.
ton-cr at least dsmissed it as wuthen in the setting of Gaston.

Judge Wright's opinion had an effect far beyond Gaston County.
The interpretationthe courts have given to the Voting Rights Act
has affected Congressional perception of the act as well. Judge
Wright's decion strengthened the hands of those in Congress who
favored the abolition of A literacy tests. Enlisting Wrights argu-
ment, they succeeded In 1970 in amending the act to provide for a
nationwide suspension of all literacy sts for a five-year period. In
1975 that suspension was converted to a permanent ban.

Judge Wright's opinion also promoted the cause of those who ar-
gued that through the intervention of Federal power the process of
political change could be seaty odeated. The framers of the
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original Voting Rights Act had assumed that a massive registration
of blacks would eventually result in a radical redistribution of polit-
ical power. But in Judge Wright's view, judicial intervention could
speed up that painstaking process.

That view was challenged by Judge Oliver Casch. In a concurring
opinion Judge Casch contended that an absence of economic (not
educational) opportunity had created black illiteracy.' Blacks were
disproportionately illiterate because they went to work and not to
school. Even the segregated schools, had blacks attended them,
would have provided sufficient education to pass the county's very
simple test.

Judge Gasch was suggesting (although he did not spell it out)
that Fderal courts cannot remedy wrongs built into the very struc-
ture of society. Unequal education opportunities often result from
inequities in the economic structure, but since courts are helpless to
affect the latter, they cannot undo the effects of the former. The
level of black illiteracy in the end may be the responsibility of the
state, but questions of such ultimate responsibility are not-and can-
not be-the normal concern of courts.

Yet Judge Wright (and with him Judge Spottswood Robinson)
swept that suggestion aside. The registration of blacks, they were
convinced, need not await a change in the level of economic oppor.
tunity. The process of political change need not be so laborious.
While the district court could not directly attack the economic struo-
ture, it could lessen the impact of that structure on the political
power of minorities. In fact, it was the court's duty to do so. For
minorities had the right-as the Supreme Court subsequently agreed
-not simply to equal political opportunity, but to equal electoral
result.

. .. -ad didtom

The implementation of that right awaited the remaking of so-
tion 5. Though Judge Wright's opinion in Cavon cleared the way,
It was the Supreme Court's 19 decision in Allen v. Board of Ele-
tona that defndtively altered the meaning of that provision.

The case, which involved several statutory ornendments to elec-
toral procedure-the most important of which was a switch from

I 7U aphno reads like a dkfset, but was ctui ly a cocurrence. Geach agreed
wIM the ramit reweced the cowr% but an eutinl dihrwwt poum. The
!u,, be said, ti o met the required bud .1 prool-a demon-tra-

= at emry d* on w9ih its boundaries had been comdutd -in a moe--b w main.
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single-member district to at-large voting in the election of Missis-
sippi county supervisors-opened the way for the Court to rule on
the scope of section 5. Were the amendments "practices or proce-
dures" that isolated the provision? Did they need to be cleared by
either the District of Columbia court or the Attorney General? The
Court held that, because the changes had the potential of diltng
the black vote, they were subject to review. "rhe Voting Rights
Act," Chief Justice Warren asserted, "was aimed at the subtle as
well as the obvious state regulations which have the effect of deny-
ing citizen their right to vote because of rae"

This was a cumbersome rewording of Justice Frankfurter's 19
observation that the Fifteenth Amedmet "aulhfie sophisticated
as well as simple-minded modes of discrimination. The Voting
Rights Act, and the constitutional amendment upon which it rested,
clearly barred subtle as well as obvious n nment. But
what constituted disenfranchisement? That was the dimcult issue.

The question of the Impact of at-large voting is particularly coa-
pleL Multimember districts, it is generally argued, benefit the strong
against the weak. The party of the majority is able to capture all
contested seats. As a result, it i said, political groups are not repre-
sented in proportion to their strength in the voting population, and
minorities Iose out. But in fact multimember voting does not alwas
disadvantage a minority-an at-large arrangement, in which every
single vote counts, may actually benefit blacks. Single-member
wards often permit a white majority to ignore a black enclave. But
in an at-large system whites may be forced to compete for black
votes.

Equally important, disadvantage and disenfranchisement are not
the same. Multimember systems may disadvantage blacks, but they
do not disenfranchise them. There is no electoral system that ensures
representao precisely in proportion to the potential strength of
every group. Every distrcting system discriminate The drawing of
district linm-whether ward or muitimember-has an Inevitable im-
pact upon the effective power of various political groups. Some
groups are split; others fnd themselves concentrated to the point
of great* diminished returns; candidates of equal quality are not
equally available in all ward&,.district Rn often separate a candl.
date from his natural constituency; and so on. No district with a
population greater than one can be created that will guarantee to
each voter equally elective political power.

In fact, not only the task of drawing district lines, but even the
political process itself disriminate. Formal and informal ctOf
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government disadvantage some groups and advantage others. Nei-
ther campaign funds nor political talent are evenly distributed. A
multitude of political decisions made before and after elections af-
fect power. Political alliances make and break programs. How can
political weight be judicially distributed so that every vote has equal
Val q?

Tho dilution is not the same thing as disenfranchisement was
acknowlged by Chief Justice Warren in AUen. 'The right to vote,"
he said, "can be afected by a dilution of voting power as well as
by an absolute prohibition on casting a ballot" (emphasis mine).
Warren carefuly distinguished diluting from denying, but he ne-
glected to point out that the Fifteenth Amendment-on which the
Voting Rights Act was based and to which the case thus ultimately
referred-onlyprotects against denials.

There is one circumstance in which dilution does shade into
denial and it is this circumstance that Chief Justice Warren
must have had in mind, for he went on to say: 'Voters who are
members of a racial minority might well be in a majority in one
district, but in a decided minority in the county as a whole. This
type of change [at-large voting] could therefore nullify their ability
to elect the candidate of their choice just as would prohibiting some
of them from voting." A racial minority, in other words, can find it.
self permanently locked out, if one assumes (as evidently Warren
did) consistent and persistent racial bloc voting. But, in general, to
disadvantage a political minority is not to disenfranchise it. Most
politica losers can imagine a context structured more to their bene-
k yet few would argue that they possess either a statutory or a
constitutonal right to an optimal political environment. But when
politics and race become thoroughly entwined-when political iden-
tity is inetricaMbly linked with racial identity-then such a claim
becomes enticing.

In situations which are politically fluid, disadvantaged voters are
not codered disenfranchised. Democrats in a Republican com-
munity, for example, are free to join the Republican Party and bore
from within. Candidates can choose to emphasize certain issues at
the expense of others in an effort to win votes. But in a situation of
true racial bloc voting, there is no vying for votes across racial lines.
Between two candidates of different races, there is no contest at all
Campaigning is unnecessary; a racial count will do. Color becomes
the sole determinant of political effectiveness.

Such a situation must be distinguished from one in which black,
white, and other citizens belong to political interest groups that

93-706 0 - 83 - 29
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cross racial lines. Race and politics are not necessarily coterminous.
While at-lage voting usually works to the disadvantage of a polit-
ical minority, it does not always nullify the ability of blacks to elect
candidates of their choice.

The crucial distinction is blurred by Chief Justice Warren's opin-
ion in Allen. He begins by speaking about-the necessity to guard
aginst the dilution effect of at-large voing. Voting, it is asserted.
includes "al activities necessary to make a vote effective." But the
rail disenfranchisement he clearly had in mind had nothing to do
with an imbalance in political efectiveness. The reference to a
candildate of their choice" makes dear the Chie Justice's perspec.

ti ve: He Is envisioning color-coordinated politics-the color of the
candidate unfailingly matching the color of his constituency. And
be is asserting the right of a minorty racial bloc to equal access to
the political process.

.Alen set the tone for all future Voting Rights Act litigation. It
periantiy blurred the distinction between disenfranchisement
and dilution, and between equality of political opportunity and
equalty of electoral result

I.A dham of loms

The Impact of the decision was not confined to the courts. It had
an Immediate efect on Justice Department policy as weil. The
yoing section of the Cvii-81hb Division Is primarily responsible
for enfordag the Voting Rights Act. Most disputes concerning sec-
tion S are settled by negotiation between local and Federal attor-
neys; suits are brought in the District Court of the District of Colum.
U& odly as alad mort.

In the years between the passage of the at In 1965 and the
Aa decision in 190, the focus of Justice Department a tteys
wo on action 4. Th aim was to get Southern blacks reglstered.
&A the Justces Deprten conceived of its role as exceedingly
kmited-a cocpinborn, In part of necesity: The Qvll Rights
Division had. staff of approximately 40 to handle ag litigation
LMvelVW the Iniringemnent of dvl rights in the South. Yet Ideology
aso retained the Department. Both Robert Kennedy and Ramsey
Cirk preferred negcaiation to confrontaou They believed in work.
js behind the scenes, in securing compliance through persuasion.

Irorcally, It was under Nixon that Justice Department policy
radlicaly altered. Beginning In 196, the Voting Rights Act, and
pariularly seuion 5 was enforced with unprecedented aggreve-
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ness. In part, the new militance was the unforeseen consequence
of bureaucratic reorganization. Beginning in 1960, attorneys were no
longer assigned to a geographical region, but instead to such legal
specialties as housing, education, or public accommodations. A voting
section was thus created and a cadre of attorneys devoted to the
enforcement of the Voting Rights Act emerged. The new specialists
had a vested interest in interpreting the act as broadly as possible.

Thus the decision in Alien legitimized policies to which this new
cadre of attorneys was already committed. The voting section had
been at odds with Attornme General Mitchell o%vr the scope of sec-
tion 5. Mitchell had argued In the 1969 hearings on the extension of
the act that section 5 shou ) not be read to cover either redistrictng
or annexations. He lost both in the courts and Congress. Alen was
the turning point. Within seven days of the decision, the voting
section began to enforce a refurbished section 5. It began to send
instructional packets to legal officers in the covered jurisdictions,
informing them of the necessity to clear every change in voting
procedure with either the Attorney General or the District Court of
the District of Columbia. And whereas only 323 voting changes had
been received for preclearance by the Departwent in the years be.
tween 1965 and 1969, almost 5,000 were submitted between 1860
and 1975.

The interpretation which the Supreme Court had given to section
5 in Alen was not created out of whole cloth. From one perspective,
Chief Justice Warren in Alen was simply reading into a statute
resting on the Fifteenth Amendment -those standards for equally
effective political participation that had been developed in the
Fourteenth Amendment one-man, one-vote cases. Baker o. Carr, for
example, had established in 1962 a constitutional right to equal rep-
resentation for equal numbers.

But "rotten boroughs" are not strictly analogous to mulbimember
districts, nor was the prindple.eaundated in Allen a necessary ex-
.tension of that establIshed in the legislative reapportioment ded-
sions. Those decisions focused on individual voter weight, and
measured thatweight solely by the stand:: -f equal district popu-
lations. Their concern was the malapportionment of Indiuktuwl,
not the malrepresentation of fstera. In contrast, Alkn and sub-
sequent .Voting Rights Act decisions estu .. h the necessity for
eqt dity among :groups-speci6caly among racial and (more re-
cently) ethnic groups. Today, the test o, ,.senfranchisement Is not
whether one person's v6te is worth more than another, but whether
the group ta which that. person belongs is "underropresenar' in
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the system. Group power, not individual worth, is made the measure
of political equity.

Quite a different conception was initially built Into the Voting
Rights Act. Sponsors of the original legislation assumed that once
blacks had access to the ballot, their position in the polity would
be rcmabzed. They would be citizens In that most elementary
sense of the word, possessing the right to lend a voice to the polit-
ical process. Those sponsors assumed tLt. in time. an end to dis-
crimination would bring an end to racial bloc voting. Color-blind
politics was the ultimate goal: the true integration of Southern
blacks in a color-blind electoral process.

But the Court's redefntion of section 5 marks an abandonment
of those hopes. It envisions blacks as a permanent group apart It
assumes that there is no escape from race. It acquiesces in separate
politics for separate racial and ethnic groups, demanding only that
between those groups there should be rough equality. Henc the
necessity to be on constant alert for threats to black political power
-the necessity to make sure that blacks have more than the right
to go to the pols, to make sure that the vote they cast there will
have maximum weight.

Perhaps color-blind politics in this color-conscous society was a
naive hope, and political access too restricted a goal. Racial bloc
voting may be the reality for some time to come, and ward politics
may indeed make the most sense for most minorities in most com-
munitie. Yet incorporating this depressing politic assumption into
the Voting Rights Act is costly, for it produces a society in which
political Interests are defined by racil or ethnic Identity and repre-
sentation is guaranteed in proportion to groups' numerical strength.
For when a perceived reduction in the potential power of a racial
or ethnic group is called disenfranchisement, then proportional
Mi representation Inevitably becomes the standard by which
proper political electiveness is measured. And although the Su-
preme Court ha had an occasional second thought (not shad by
either the D.C. District Court or the Justice Department), this is the
basic standard that has applied since Allen. Moreover, It has been
extended from blacks to a vadey of other ethnic roups as well, for
in the ls few years both the ethnic and geographic sce of the
act have been enormously expanded.

Whether we want a society in which citizens are assigned slt on
the bads of dwir race or ethnicity i, of coune, predsely the ques
tion that the Bak cae has since raised with reference to higher
education. And it has been the issue in a seesd of c-tutonal
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casm dealing with the problem of desegregation at the elementary
and secondary school level. Whether either preferential admissions
or pupilasslgnment-In the Interest of racial balance makes much
en Is.fr fromsekled But whatever the outcome of that debate,

K&.aotlikely to settle the question of proportional racial represen-
tation in politics, for none of the reasons customarily given for the
use of racial and.ethnic quotas in education apply to the realm of
voting.

?*0 rue, Mi 1t7

In 1971, with the Supreme Court's decision in Swann, racial
quotas became a permissibW tool with which to dismantle a dual
school system. Two assumptions lay behind the Courtes ruling: that
had there not been a history of de lir segregation, schools in the
North Carolina district of Charlotte-Mecklenburg would have been
racially mixed; and that racially neutral pupil assignment had be.
come inadequate to the task of creating that previously Impeded
mix. The law of inertia, it was believed, governed segregation, and
once set in motion could be checked only by determined interfer-
nce In the form of rally conscious action. Racial quotas, then,

were a permissible means of achieving the racial mix that would
have occurred had there been no policy of deliberate segregation,
although they were forbidden as an end in themselves. The use of
quotas or goals in preferential-admissions programs is supported by
a different logic. Ie motivation in such cases is not to provide an
adequate remedy for constitutional wrongs, but to furnish compen-
sation for educational deflciendies produced by centuries of discrim-
inato, public and private.

Neither of those jusifications applies to voting. The problem for
the Southern black was not a dual system, as in schools, but no ac-
cem at alL Blacks were not politically 'segregated*; they wet ex-
cluded. The ballot was their immediate and obvious need. In the ab-
sence of disenfranchisement, would the-racial mix in politics have
been statistically Ibanced*? Can quotas be justfd as pa of an
effort to create ificially that mix which would have evolved ne-
urally under moraicous Circumstances? In the schools, perapa,
but not in goverment. Political cAces are not equival t to seats
In a classroom. Groups in our society have never been politically
represented in proportion to,their -ie 1e Irish have been over-
reprsented," Jews were long "underfesented.11 Culture and ex.
perience-not simply i hive accounted for such dif-

N
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fermnes. Nor does proportional rad representation in voting have
anything in common %ith admissions to desirable educational pro.
grams. Tbere is no barrier set to voting, as there Is by selective ad.
missions. And one vote has the same value as any other.

Not ooi" is the principle of proportional racial representation dif.
Acuk to justify ; it is impossible to Implement. Thus the drawing of
distict lines to maximize black representation does not guarantee
racial proporionality. \ile racial balance in schools can be attained
(more or less) through racially conscious seat assignment, that same
balance in politics cannot be achieved by the assignment of citizens
to wards.

One ose in particular, Whitcomb v. Chavi (1971), is often cted
a pro that the Supreme Court recognizes the limits of
racial and ethnic representation as a standard by which to measure
political equity. But Whitcomb Is a pe example of the depth
of the Court's commitment to a principle it appears to spum.

The issue in Whitcomb was the representation of IndianapoRs
blacks. Th entire county In which the city was located had been
reconstituted as one large multimember district. That change, blacks
asserted, unonstitutionally diluted'the effectIveness of the minority
vote. But the Cout held that disproportionate radal reprmsentation
did aot- aone prove discrimnation. either. the Court said. blacks
had allied themselves with the wrong politid pady. They had
Insisted upon being Democrats in a city in which Republlcars most
often won Political choace had distorted the real and ethnic hal.
Me of leislative seu.

Te elect Whitcomb was to assig to ourts the impossible
task of dstimgushing those elections which are r "dally "ean!
from those which re "tainted." Except in cases of persistent and
obvous racial-bloc voting. how can a court determine the Impact of
rae on eco How can it know when the racial klentity of
aites or vote and ot politcal issues has determined the

outcome of a election? The link between ram ad politics is often
dose. If the Democratic Party is perceived as the party of blacks,
doe tbat paeption help or harm the Democratic vote? How am
the court Shd out?

Deqite these dfculties the Court insisted that in situations
Which am racay wantedd, roportional radal representation-In
practice, ward voting-is the standard by which to measurelec-
tral equity. Where black obUlcal power is redyaed by racial

hility, at-large districtin Impermissibly dilutes the black vote.
The standard of proportionality was thus Indirectly reaffirmed



449

TM OW EVOU fM OF TIM vOTIN GKM ACr 0

in a case often cited as evidence to the contrary. By the imposition
of ward living. the District Court of the District of Columbia and
the Department of Justice are attempting to accomplish for certain
minorities what only a very different political system could truly
guarantee. How can the creation of single-member districts solve
the problem of blacks or Chicanos who side with a losing parW?
Even the most careful drawing of ward lines does not guarantee the
representation of minorities in proportion to their size. Proportional
racial and ethnic representation is a dubious end, and single-mem-
ber districting an inadequate means.

Tailoral aaaezados

Just how far the courts and the Justice Department are from
discarding proportionality or questioning the efficacy of ward voting
is demonstrated by three decisions Involing territorial annexation.
The city of Petersburg, Virginia, like all political subdivisions i
that state, is required under section 5 to clear changes in voting
procedure with the Federal government. In 1971 it petitioned the
Attorney General for approval of an annexation. The pre-annexation
population of the city was 56 percent black, 44 percent white. The
city's seven-member governing body was elected at-large. Although
7,000 whites and few blacks were added to the city as a result of
annexation, blacks and whites alike supported it. Blacks constituted
a majority before annexation, and a minority afterwards (47 per-
cent), yet it was generally agreed that the city needed to expand
its tax -base and enlarge:itsspotential for economic growth. In fact,
the annexation ordinance was originally introduced by one of the
tIm.black members.of the City,-Council;. adoption ,,as unanimous.
Nothing about the annexatioa.indicated racial purptie.

After the annexation, a black member of the council presented a
proposal to have members of that body elected front single-member
districts; it was turned down. At-large voting was traditional in the
city, and considered to haie some advantai,..s

Nevertheless, the Justice Department ruled against the city.
The reduction in the voting strength of blacks, it said, had a
discriminatory effect on voting rights with! ' e meaning of section
5. Congress, it conceded, did not intend f',i all Southern cities to
be prevented from annexing territory " 7.- by maintaining the at-
large system in the context of A shift from a black to a white major.
ty, the city wrote into the Petersburg election law "the potential for
an adverse and discriminatory voting effect."
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The D.C. District Court concurred. It allowed the annexation,
but required Petersburg to adopt-a ward system of voting. Although
the purpose of the annexation, it said, was not racial, the city had
had a long history of racial discrimination. While white numerical
domination in the.mid-1960's had not prevented the election of black
councilmen, nevertheless the races had long been polarized and
racial bloc voting was the norm. The City Council had always had
a majority of white members and had, the court said, been 'generally
unresponsive to some of the expressed needs and desires of the black
community." It had "on some occasions rejected or failed to adopt
programs, employment policies, and appointments recommended
by blacks." The fact that few city employees were black gave sub-
stance to the charge that it was a city run by whites for whites.

Yet a ward system would provide little relief. If district lines
were drawn just right, the number of black representatives might
increase. That increased representation would provide greater op-
portunities for patronage. Blacks might secure those "appointments'
to which the decision elusively referred. But as long as racial bloc
voting persisted, black councilmen would remain In a minority, and
those "programs' to which the decision also alluded would have no
greater chance of passing. The assumption that runs through these
dedsions-that equality at the electoral level will produce equality
at the legislative level as well-is unfounded. Rearranging electoral
districts to equalize legislative seats, even when successful, will not
necessarly produce legislative programs of equal benefit to all.
Blacks may gain their statistically equitable proportion of seats with-
out gaining a comparable proportion of legislative benefits.

The courts and the Justice Department seem to believe that ward
systems universlly benefit minorities, but the blacks in Petersburg
might have fared even better with a council elected at large. The
city was almost half black. In an at-large system every counilman
would have had black constituents. With minimal energy and or.
ganization those constituents could have made their presence felt.

Political conditions obviously vary from city to city. And the de-
gree to which single-member districts in any one city will actually
benefit a minority Is unpredictable. In part, those benefits depend
upon the skll with which district lines are drawn. Th Department
of Justice and the D.C. District Court focus on the dangers of limes
drawn to disperse black votes and reduce block power. But the
black vote tin be diluted, as wen, by excessive oncetraion Votes
can be wasted as well as ignore&L

Neither the D.C. court nor the Justice Deparu tt in other



451

T OW0 VOLM OW UTM VOTG MNlU S ACr Ia

words, can be certain that one electoral arrangement is superior to
the other. And the cost of judicial and executive interference into
local electoral arrangements is considerable. When the Federal gov.
ernment internes in local electoral arrangements-when it attempts
not simply to augment political opportunities but also to shape
electoral results-it deprives citizens of their right to achieve through
conflict and conciliation those electoral arrangements most suited to
their needs.

Decisions such as Permburg have an additional consequence:
They create incentives to keep a city ghettoized. Once a ward system
is instituted, the geographical dispersion of blacks cuts into black
power. How many individuals would actually base a housing de-
cision on such political considerations is, of course, difficult even to
speculate about. Nevertheless, courts have often argued that residen-
tial segregation is the responsibility of school boards, siuce decisims
establishing school-construction sites mold neighborhoods. It is er-
tainly as plausible that area-based political machines help to shape
a city. The courts, by rulings such as Pew#burg& lend their weight
to the cause of those who envision American society as deeply and
permanently divided along racial and ethnic in.

A further difculty is that the courts and the Justice Department
impose ward voting without making clear the precise circumstances
which compel their decision. What if blacks had retained a slim
majority in post-annexation Petersburg? And when single.member
districts are required, where must district lines be drawn? In re-
viewing reapportionment in New York after the 19"0 census, the
Justice Department demanded that district lines in the Williams-
burg section of Brooklyn be redrawn to give blacks and Puerto
Ricans a 65 percent majority: Because the turnout of minority
voters was low, the 61 percent given under the proposed reappor-
tionment plan was found wanting. In other words, the Attorney
General made the bizarre assumption that if an ethnic group has a
history of low voter turnout, it is necesary to draw district lines in
such a way as to Increase the concentration of that group Ap-
parently the whole political system had to be adjusted to take ac-
count of that trasitory social fact. And if minority turnout increased
to the point that minority votes were being "wasted," would the
system then require further readjustment?

The inevitable confusion over the when and where of district
lines has been further compounded by two decisions involving the
annexation of a suburban areaby the city of Richmond, Virginia.
The annexation in.?eersburg was indisputably motivatad by eco-



452

ll~1W PWUC, Ercmy

fonlc considJertions. But race lay behind Richmond's decision to
inarporate surounding territoy-or at least that is what the District
of Columia court alleged. Judge Skelly Wright said that whites had
attempted to sustain waning power through the addition of more
white votm.

TIe Rkhmmnd story

Voting in Rihfmd had been at large. After the annexation the
city proposed a ward plan. in hopes of complying with the principle
established in Petmburg. But a ward plan, the court ruled, caot
Mve an annex on which Is rw y motivated, siie the Vofng
Rights Act prohibits the purposeful dilution of the black vote. -To
aomvince a cout that such a city... has purged itself of a discrim.
inatory purpose." wrote Judge Wright, " .. it would have to be
demonstrted by substantial evidee... that the ward plan not
only reduced, but also efectivey cimnated the dilution of black
voting power caused by the annexation." (Emphasis mine.)

Tw only plan which couMd possibly "eliminate" that "dilution"
would be one guaranteeing to blacks the level of power they' had
prvously posed. The court did not specify, however, whether
tha level would be the number of seats to which blacks were ao-
toy elected or that which a ward plan without annexation would
have ghe them. But the principle was clear: Annexations which
we racially motivated cannot be permitted to dilute the poll
seqth d blacks Under such drcumstances, blacks ae entitled to
repesentation not simply in proportion to their present numbers,
but in proportion to what those numbers were prior to annexation.

Thee was a certain logic to preienting a city with's long Jim
Crow history from duplictously shoring Up waning white power, if
indeed that wm what It was doing. But the principle formulated by
Judge Wrgt was unworkable and indeible, It made annexation
cMnltional upon a bed balance of power and in elect stablished a
pokira quota dem that guaranteed blacs a permanent rih to
a Oeti pqr on of the sus in city government. Implementation
of the pricple was ket to a distct court in Virginia one moe
hMar with Richmod poktos.

, ..l, 1 OM, eaos sok at at &sam time tt th
' :eyArm e gm the Peobk of u ontern. The-ocaI distrt

dowOlWUomo of &a Ri =d district with ht of
two Mmua1. udtk. Mot lM Ferd, Nout loo for Ways to redce
do slat as6 vt$ pow of t addition of more whiin, another
searehaA IfIo a Me&tho so Ewe i vow Wo PuaVoIN of Sahoo Intgrlm"
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In fact, Judge Wright had alluded to the option of de-annexation,
but by the time the court ruled, the annexation was more than four
years old. Moreover, there was some reason to think that blacks
actually favored annexation, although Judge Wright conveniently
relegated to a footnote evidence of such supporL Yet the issue was
obiously crucial. Perhaps blacks_ i Richmond, as in Petersburg,
did not regard black numbers as the necessary solution to their
economic and political woes. While the court was convinced that
the City Council had-been unresponsive to black needs and equated
that lack of responsiveness with white domination, apparently blacks
saw the situation as more complicated.

Undoubtedly, some Richmond whites welcomed the addition of
more white voters through annexation, but the motives of even the
most racist among them must have been mixed. Annexation ade
economic, as well as educational, sense. Several months ago, The
New York Times cescrlbed the city as beginning to suger from
Northern-style urban pains. 'it is becoming blacker, poorer, and
older," the Times said. The Inner-city population has been falling
almost 2 percent annually, half the residenL are black. the school
system has an 80-percent black enrollment. and unemployment
exceeds 15 percent in many black sections. The Times described
the annexation as an effort both to slow white light and to expand
an inadequate tax base. The effort failed; but had it succeeded, the
city's new black mayor would be facing far fewer problems. As the
situation now stands-and as the mayor has made clear-only the
cooperatio* of the white business elite can prevent further decay.

Not even annexation, then, could preserve the political &d eco-
nomic status quo. Neither the citizens by territorial means, nor the
Fedel government by judiciil ones, could stop t__ city's demo.
graphic, economic, and political change.

The D.C Distri Court's decision did not last long. In 1975 It was
overturned by the Supreme Court in an opinion which argued that
the ward plan already adopted would suffice Blacks, the Court sid,
were not entitled to any absolute nun.-': of seats, but only to a
number proporonate to tLhr current ,L-.-,gth.

Adding language t.
The- principle of proporional r: .:' -!presentation could have

been repudiated by Congress. Rkihrrnd provided the pafet op-
portunity for legislative redefnition af the act. The Supieme Court
decision was handed down i. June 1975. The act was due to expke
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in August, and hearings on Its extension had been underway since
late February. But judicial decisions seem to encourage not contrac-
don but expansion of legislative scope. When the Court embellishes
the original meaning of a piece of legislation, the new interpreta.
tion becomes a tool for those in Congress who favor even greater
change. Thus the act's 1975 extension resulted in both a reaffirma-
ton of the principle of proportionality. and the addition of amend-
ments which greatly enlarged the scope of the law. The 1965 act had
protected all citizen denied the right to vote on account of race or
color. And since it was based on the Fifteenth Amendment, essen-
tially that meant blacks. In 1975 protection was extended to four
specifically designated "linguistic minorites: American Indians,
Alaskan Natives, Asian-Americans, and citizens of Spanish heritage.

As in the original act, coverage in the 1975 extension was triggered
by th existence of a test in areas with a registration or turot of
less than 50 percenL And coverage meant not only suspending those
tests, and providing Federal registrars wiere needed, but the neces.
sity for state and localities to "preclea" all changes In electoral pro-
celu, Including annexations and apportionments. Moreover, the
definition of a "test" was broadened. Under the 1975 legislation, bal-
lots printed in English were considered. a 'test" when used in a juris-
diction in which more than 5 percent of the citizen of voting age
were members of one of the designated minorities. And the "suspen-
slon" of such a test involved the provision of bilingual ballots.

One provision in the 1975 amendments had no counterpart in the
196 law. Originally the Voting Rights Act covered only thme Juris-
dictions In which a low level of political participation Jbdicated a
history of discrimination. But Congress concluded that bflJgual bal-
lots were often needed in areas in which voting turnout exceeded 50
percent. The amendments therefore made the provision of those bal.
lots mandatory wherever linguistic minorties with an lliterac Mae
higher than the national average reed. Tus a host of counties
In California, Colka, and elsewhere came under partial coverage.

- They were expected to provide bilingual bats and other instruct.
ional material, but were not subject to other prvisions sud s
pse ear eof changes in their electoral laws.

Ut cwrae of these "InguIstic groups com nunded the prob-
le*= already inherent in the act. To the diffculty of gaaten
maxmum electoral effectiveness to blacks was added that of eon -
ing equal-efectiveness to American Indians Alaskan Natives,'and
those Asian-A ican and "Spanish heritage" groups that the Justice
DeIFartment, in Impeeting the act, desnted as having been
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"effectively excluded from the electoral process." This category in-
cludes: Filipinos, Chinese, Japanese, and Koreans; persons of
Spanish surname In Arizona, Caifomia, Colorado, New Mexico, and
Texas; persons whose mother tongue Is Spanish in 42 states; and
Puerto Ricans In New York, New Jersey, and Pennsylvania.

These were groups without a history of segment coal.
parabA to that otSouthern blc. No test designed to dsenfran-
cse citizen of a particular race had kept them from the polls in
recent decades. But the Department of Justice, implementing Con-
gressional intention, conceded that they had bee si dy disad-
vantaged by the absence of bilingual election material so to
-warrant Federal protection. A "test" of disproportimate ethnic Im-
pact (Inbil-ty to read English was assumed), when coupled with
low voter turnout became the trigger which entitled this odd as-
semblage of groups to the political privileges created And protected
by the Voting Rights Act.

What can explain the passage of these amendments? And why did
they take the form they did? For one thing, the inclusion of "lingus-
-tc" minorities qui eed the aistommy Southern opposition. "We feel
the same way about this as we do about busing." one Lousiana
Representative -remarked. "A them stew in their own juice up
there: Two Alabama Congressmen publicly-endorsed the bill But
though the taste of revenge was sweet, more important was the sim.
ple recognition of political realities: By 175 a quarter of the voters
in the seven Southern states covered by the at were- black. The
expansion of the act would ensure its renewal and blacks wanted It
renewed.

Outside the South, too, opposition was muted. The enthusiasm
of the North and West in 1965 and 1970 had cost those region noth-
ing politically, but the amendments proposed in I5 affected almost
evay state. Yet the Issues were scarcely debated. This was in part
because no legislaon was more important to the bla community,
in part because civil rights in general had become a privileged ssue
and sheltered from political discourse. And in part it was because
by 1975 there had developed a remarkable consensus that group
effectiveness was the real measure of political equality.

Republican Representatives M. Cakdwell Butle and Charles E.
Wiggins; proposed amendments that would have released juriMdic-
lions from the provisions of the ac when they achieved a high
percentage of persons registedig or voting The Buter proposal
allowed a political unit to ball out as soon as-either registration or
turnout reached 0 percent. Wons wanted release tied directly to
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tbe lkv of black pitpation. Black turnout would be examined
adt each C esson elecon, and no Jurisdiction In which tho
black vowe was ove 50 percent would be covered. But both proposals
we d deete The states and counties that fell under the
ac because low voter turnout in 1904 were still to be covered
after 15..

M consensus ao maintaining supervision over the Southern states
%nt bqood Congress, ue. In the press there was %'despread
suppolt fkw te amendments. The view of a Washington Pot staff
writer was characteristic: 'CiIIrlghts lawyers," he wrote, agrm
that the law is tough but say that is Its beauty-that blacks are pro-
tected from s techmques Me racial gerrymanders of
election districts that can rob them of voting power just as surely
a a gangd kkaane hangdg around a wting booth. The equa-
tion between terrorism and redistricting did not seem to raise any
eyebrows..

The comsensw on the need to protect political elecvoess-and
the sanctity which envekod the at-gave a very fee hand to the
Hosam Subcommnittee on Constitutional and Civil ights, where the
amndmens wer drafted. And it was a committee ready and wi-
in#. to e dt ha reed-ready to demonstrate, as New York Repre-
sntatlve Herman Badil put it, that the spirit of the 19O's was not
ded

To help Badilo, dmontate the vitahty of that spirit were Chair.
m Doo Ed*a& of California and Congressman Robert Drinan
of a Of the committee, but equally involved, were
Tam opss-a Barbara Jordan and CaNornia Represeaw
tive Edward RoybeL It was a powerful group, abl supposed by
a sided and camtted staf, and It was likely to get what it wamed

lbh Maken inieso

At th outset whlt wanted was quite limited. Initial, the in.
tetion was to eted the act to cover Mecan-Amercans In soth-
west Texs, affording them all the protections of the act. Incluin
"cuom 5 onpeeaac of changes in elecoral procedures The
pracaic C( ase Jut Departmt in 0 -emni-g the act bed been
to trat Indians, PoUt'Ricarts, and Mexican.Amercmns as racia
PO**. with the remut that Mexican-Americans In states that re-
quired kftnay tests we covered. But Texas had had no suds test
in 194, and was terdfore exempt ItM the provisions of the m.
Uer acM

C,
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Yet even without the barrier of a testk the Meian-American reg.
Istration rat in Texas was low. Precisely how low was difficult to
ten, for the figures are distorted not only by the inclusim of aliens,
bfzt by the problem of age structure. (The percentage of Mexican-
American citizens below the voting age Is-much heater than that
of old-stock whites.) Nevertheless, it was estimated that the reistra-
otion ate was approximately 46 percent. In the 1972 elections, 38

percent voted. Witnesses pointed out that Mexcan-AmerIcans com.
praised 10.7 percent of the' elected obcials In Teas, bat 18 percent
of the popuaion.

These Mexican-Amedcans, however, could not be covered easily.
The 1965 act had been based on the Fifteenth Amendmen It .po
tected against-denial of the right to vote on Account of rm or color.
While In Ae view of the Justice Department. Mexican-Americans
constituted a separate rae in the view of Herman Badilo (mng
others)* they did -not. In 1 Attorney Gener K enbal d

* suggested that slam every person .had a race or color, everybody
would be covered.-But foruntely that view was not widy W
cepted. in the IOM heasngs, theDepartment of justice, with mock-
* dentfi accuracy, testiled that In-19Oi the populatio f Mexdo
had-been 10.3 percent white, .2 percent Indian, and 60.5 peront
.Metizo. that the present brekdown was roughly the same. and
since the vast majority of Mexicans were either part Indian or pet
black, Mexicn-Americns could be said to be mcially isti ut
the fad remained that the Cenus Bureau considered the Mexican
Amerfans to be white, and that Herman B d d others still
considered it a mark f opprobrium to be classfied as now-white. In
the end, therefore, the arguments of the Justice Department fell on
dea ears. In any caue, ocially deignating Mexican-Americans as
a rame would not have resulted in their coverage, but would merely
have eliminated any need to refer to a linguistic minority. Actual
coverage required a new trigger-one which did not depend upon
the presence of a literacy to.s

A dual solution wa forged. The issue of :a- !'s dodged, and the
base of the act was broadened to Include t. Fourteenth Amend.
meat, as well as the Fifteenth. Incuding refe:cn'c to the Fourteeth
Amendment-with Its equal protection claus. . 'wed the coverage
of groups disenfranchised by reason of the.l-. .aonal origin. At the
same time, the meaning of the term "te, .. .s expanded tonldude
the useof English-only tlector.-2 materials, thus extending coverage

,-to states without traditional literacy tests. This solution not only ob-
viated. the problem of deEning race, but by retain the link be.
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tweeu a "tart and. low vote turout-the latter being an Indictor
of the di ectof the former-It avoided a return to the
pre-1966 need to examine the Intentions or actions of individual

But if some problems were avoided, others were created A ballot
in Fnglish is not the same as a literacy test designed to disenfran-
cise ce of one race. Emgh-osly electoral mateials do not
discriminate against a racial or ethnic grop a su. .

There are practical problems as wel. How is one to identify ao-
cura citizens who are Illiterate in English but literate in some
other kaguage and therefore 'ned foreip-language ballots? At-
tonys t the voting-section of the Justice use the
Census Bureau's mother-tongue data, which tell the language spok-
emin the ehldn whlch the persongrow up. But for the purpose
of identifying those who are Illiterate in Endsh the data are quite
unreliable. Based on only a 15 percent sample, and including
alens as well as citizens, it sumes (contrary to fact) that second
and third generation immigrants know only the language of their
parents. Information on usual language spoken would be much more

.mliablei indeed since 1M the Cemus Bureau has been able to
pw e such information. But It would be pOlc much es
mefu" The 1M0 census lists 43 million Americans as having a foreign
mother tongue. Yet quite a diFerent picture emerges when one looks
at the figures for usual language By that measure, only 1.1 williou
persons of Spanish heritage know only Spanish. Another &9 million
re bilingual, but cons Engis their second Ianguae. Only U

mili describe themselves as having "di~culty in En"li" s The
total unreliability of the mother-tongue data is indicated by one
more startling figure: Only 17 million Americans list themselves as
competent in a foreign languag&-and that gue includes those who
learned that language In schAooas well a aliel

The mot serious problem howem r, was sot the ilusion of a
.gfcant number of Individuals who were perfectly aent in En-

glis but the inclusion of groups who made no claim of discrimina-
to. Ethnic identity, linguistic inability, and dIFranhisement
wer equated. YFno one believed that my Eo"a goup was
actuapy the victim of di Te Orition that Engi
only electoral materials by theele so disri'minated, against cer-
tain groups as to warrant the ext rarinary prtecton, Of the Voting
Rights At was nothing but a convenient pretemie. No one wamed
my Special proection for ren Italian immigrants, for e a ,le,

- 0 though the number of Italims who do not* lis English as their
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usual language Is on slightly smaller than that of Asians-BIoo
Asians in 1975, compared with 447,000 Italism. 1

The solution arrived at was unprecedented and extraordinary:
Congress fimpV designated tour group. a deserving, and exchsed
A other . The 19M5 legislation protects OU citizens denied the right
to vote on account of rame or color. But the 1975 protection against
dt on the basis -of language extends to certain
citizens only: Alaskan Natives, American Indians, Asian-Americans,
and those of Span"s heritaM.

If four groups could be so designated, why not one group? The
original focus of concern was the Mexian-Americans in Texas. Why
such a broad-gauged, roundabout, and problematic solution to such
a geographically and ethnically confined problem?

In part, political considerations dictated the coverage of groups
other than Mexican-Americans. It was dicult to stop once the line
from black to brown was crossed, and there was pressure to include
other groups. But equally important were the constitutional prob-
Iems inherent in simply designating me group to be covered but not
ewmc ng some larger prindp. Equal protection demeanst
in conferring legislative benefits upon only certain persons, great cre
be taken to demonstrate the relationship between remedies and
wrongs. The selection of one group for preferential treatment is
contitutionaly suspect unless that treatment is related to actual
deprivation and perceived social needs. That is why the 1965 legisla.
tion did not name blacks specifically, but referred to citizens denied
the right to vote on o of race, and why, with regard to the
Mexican-Ameicans, the formulation of some wider principle was
necessary. Once that larger principle of linguistic disenfranchise-
ment was established, however, other groups seemed logically to
qualify.

Yet the logic was strained. Consider Asian-Americans: No evi-
dence was offered at the hearings .s to their political oppresio,
and such evidence woul4 have been hard to come by. Japanese-
Americans are among the most successful of all American ethnic
groups. They suffer no discumination at the polls. Nor do a"*ee
Koran, or Fipn. Census Informaton for the Japanese and
Chinese is illuminating. Less than 15 percent of white Americans
of native parentage were college graduates in 1970. For second-
generation Chnese-Amtericns the figure was 27.4 percent, and for
Second gmeraon Jme-Americans M&6 parent Median family
income of second1genam on Cinese-Americans was 29 percent
hiher tham that of ohi-seock wite The figure for Japanese-Amei-

93-706 0 - 83 - 30
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cans is even higher: 41 percent above the norm for native whites of
native parentage.

Over-inclusion might appear harmless. No deprivation would
seem to result from designation. But section 5 makes the inclusion
of superluous groups far from socially benign. The presence of these
linguistic groups, in the contest of low ,oter registration or turnout,
6fisblshes coverage-and once a political subdivision is c6ed
et change in voting procedure must be subMtted for clearance.

Between 1975 and 1977 there were 2,000 such submissions. Most,
it is true, involved innocuous electoral changes that were Immedi-
ately cleared. But a significant number, involving annexations, reap-
pordonments, changes from ward to at-large voting, changes in the
method of filing,. public office,,and so forth, were not. Precisely
how many conflicts dehdoped is. difficult to tell, for disapproval
usually results not In litigation, but in negotiation. That Is. the voting
section of the Ovi ights Division suggests ways in which the elec-
toral wrangement.can be altered to secure approvaLSuch cl-the-
record negotiation have become the heart of the enforcement pro.
cedure. For example, they lay behind the alteration of district lines
in the W'dlamsburg section of Brooklyn, New York. Only when
these negotiations break dow. as they did in Richmond, does litiga-
don commence.

Through this Informal negotiating process, the Department of
Justice has become the national arbiter of political conflicts involv-
fag raca ano ethnic groups. Across the nation, in districts In Cali-
fornia, Arizona, Colorado. Hawaii, Alaska, New Mexico, and New
York, In addition to the South, the voting section is engaged In
ajusting local electoral arrangements in order to augment the power
of certain groups and diminish that of others.

I Ae.dMd wdvlq
The Voting Rights Act was.aueble response to the callousness

of those who fo-so long permitted and perpetuated the disenfran-
chisement of Southern blacks. And its accomplishments have been
wry reaLTh. old political order has crumbled in the South. Politics
is no Ilner a lily.white preserve.
-..But not everything that has resulted from the passage of the act
S s turned out so well. The transformation in the meaning of pol/t-
4ca equality-the movement from equal opportunity to equal result
.- csnnot be so simply celebrated. Congress. the courts, and the De-
.pautment of Justice have taken a course that is frequently ineffective



461

Ma m VOLUON OF TI VOITw 2MIS "CT 1

and always dugerous. The effort to maximize the political elee-
tiveness of a variety of ethnic and racial goups. even when ul-
tuately successful, is always costly. Proportional racial and ethc
representation Inevitably becomes the standard by which to measure
that effectiveness, and-Oo citizem become classifed for politial
purposes along racial and ethnic lines. There develops an acquls-
cence in separate politics for separate racial and ethnic groups, which
are then arranged in a herarchy with those designated for coverage
placed at the top.

And the problem of costs is compounded by" that of Ineffectiveness.
Wiliamsmburg is a good example. Buying votes or sung5 ballot box-
es works, but the drawing of ward lines cannot fx an election. In
order to ensure the selection of a Mack. the Justice Department
fared New York to redraw district lines. But factional strife, both
within the black community and between blacks and Puerto Bicans,
resulted in the election of a white. The undePresentation of mi-
noritles may be a problem, but we have no reliable remedy, and
those we attempt to provide don't come free.

Even wbem an increase in minority representation has been suo-
wesfully engineered, the power of minorities may remain exceed.
ingly limited. Such limitaions we recognized In Petersburg, wher
blacks joined whites to choose emoo growth over black nummt-
cad strength, and are even more apparent in those communities in
which minorities are truly in the minority. Neither at the local, state,
nor national level will a few more Maedesn-Aaerican representatives
get for the Mexican-American community what it needs most: lgi
latioo beneitting the poor. Political alliance are necesay-allances
based on class, ratd than race or ethnicity. But the implementation
of the Voting Rights Act may be'decreAing the possibility of such
ties. The political polariztion of the society along racial and ethnic
lines may be its main acomplishment. In the view of those who
have modiSed and Implemented the Voting Rights Act. separate
politics for separate ra and et groups appears to have become
the norm. Yet four aim Is to create ont oc.iety- two or four
or twenty-Is this the direction In which we want to go?

That direction, it is often asserted Is only a temporal on. When
the problem disppears, the act will e.%T But the act Itself Is
creating a host of new problems. Moreover .: seems well on its way
to becoming a permanent part of our pul., .4d landscape. How would
we know when political success had been attained We have no
meaur of political arrival. Those who Impleamt the act now use
the andard of ni and ethnic ypoticnalty to ess electoral
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equity. But proportionality is a destination we shall never reach. We
shall always be arriving and never there.

The act is duefo expire in 1982, but there is no indication of
any lessening of enthusiasm for it. The feeling is widespread, as
one advocate recently put it, that "governmetal units should not
do less than is open to them.' Until that feeling changes, and until
we arrive at aideUon of political equity for racial and ethnic
groupAat onc again focuses on acsm and foregoes the tempta-
tio secur naximum Aectlveness, the Voting Rights Act will be
here to stay.
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110 Years of Voting Rights Legislation
Although it is the best known legislation in voting

rights, the 1965 Voting Rights Act IPL 89 110) was not
the first law enacted in this area.

The 15th Amendment to the Constitution, ratified
in 1870. provides that neither the federal government
nor any state can deny the right to vote because of race,
color tar previous condition or servitude. In IB70 and
1871. ('Congress enacted two laws designed to enforce
voting rights under the amendment, but 1oth proved
ineffective and by 1894 they were largely repealed.

In 1957, 1960 and 1964. Congress paIsed laws pro.
viding the right to file federal lawsuits to challenge
alleged voting discrimination. The 1960 law also author.
rized federal courts to appoint referees to help blacks
register. In 1964. the 24th Amendment, which otlawed
the use of the poll tax a. a prerequisite to %ating in
federal elections, was ratified. (Background. I. 1 Alma.
iar I) p.' )

Civil Rights Battle of 1965
lIDesp te enactment of these laws. black, litiome

latio still were denied the right to iote. either through
administ rat ion of a wtiff literacy test or, ar I he- Npedtaltd
i, the courts. through drawn.rout litigatikn.

H% 196.s. civil rights group. determined it a- lame
iop s-aaur- greater black registration. They pacrked e-ims.
Ala.. a&% the focus of their efforts.

With the Rev. Martin Luther King .i. in the lead.
peaceful marches attracted public attention. Hut three
violent episodes between Feb. 18 and March 9, 1965,
arou, ed even greater public sentiment. Two of the inci.
dents resulted in deaths and on March 7. state troopers.
acting on orders of Gov. George C. Wallace. ued tear
gab, night sticks and whips to halt a march from selma
to Montgomery, the state capital.

Across the United States, people reacted with out-
rage aes they watched news accounts of the r.-awi. Ten
days. later. President Lyndon R. Johnson suhmiatied his
voting rights propostals, to Congress. and within rave
months - on Aug. 6. 1965 - t Voting Rights Act IP.
89. Il)t was signed inta law.

Supporters did not have an easy time pushing the
measure through Congress. It took 25 day of deliate in
the Senate. with 27 roll-call votes - one of them to
break a filibuster launched by Southern opponents. In
the Hi . backers had a five-week struggle tia get a
Judiciary Committee bill out of the Rule Committee.
When the bill finally came to the floor July 6, three days
(if debate were required to pass it.

Controversial Provisions
The acts major provisions are still in fairce. and

remain controversial in 1961 as they were in 1965.
One of these is the triggering formula that deter.

mines what states would be covered by Section Five, the
pre-clegrance provision that requires federal approval
before any changes can be made in a state or local
election law. A covered state or county has to show that
the proposed change would not have a discriminatory
effect.

I 'nder the 1965 triggering formula, a state or county
was brought under the act if it had a literacy test in
effect ion Nov. 1. 1964. and if less than 50 percent of its
voting-age residents were registered to vote on that date
or actually voted in the 1964 presidential election.

C iavered ares could get out from under the act
after five years by obtaining a judgment from a District
of (olumhia federal judge declaring that they had used
no, literary tests or similar devices since 1965.

1970 Extension
The act was extended in 1970 (PL 91-285) for an-

other five years after supporters turned back Southern
senators' efforts to dilute key provisions.

States and local governments were forbidden to use
Ilerac. tests or tther yoter-qualifying devices through
197.7. and the- triggering formula was altered to apply to
am %tate air tajunty that had a literacy test and where
It-s. than ,"A) percent of the voting-age residents were
re- titered son Nov. 1, 1968. or voted in the 1968 election.

I rile-r the 1970 law, the pre-clearance requirement
apllied to. thse areas affected boo the 1965, lay and 10
,ire thr Alaska districts. Apache County. Ariz.:

Ilnaperi.l I'aunt%. Calif.. lmare County. Idaho.: Bon.
lng- iBrakvnl and New York IManhattan) counties.
N Y . and Wheeler County. Ore. (1970 Almanac p 192)

1975 Extension
When the act came up for renewal in 1975. backers

sup-cet1sfully pushed for another extension, this one for
seven years IPL 94-73). (1975 Almanac p 521)

The triggering formula was amended to bring under
coverage ti the law any state or county that was using a
literacy tst in 1972 and where less than 50 percent of
the sitizens eligible to vote had registered as of Nov. 1.
1972 Tw,, other major provisions, were added to give
greater pralection to certain language minorities. de-
iwd a%- persons of Spanish heritage. American Indians.
Asian Americans and Alaskan natives.

The tade.ral pre-clearance provisions were expanded
14, ai .ot% ta an. jurisdiction where:

er'he Census Bureau determined that more than 5
percent oif the voting-age citizens were. of a single lan-
guage minority. -

* Fiectian materials had been printed only in English
hair the 1972 presidential election.

* Less Ihan .50 per-ent of the voting-age citizens had
registered far or voted in the 1972 presidential election.

These amendments significantly expanded coverage
if the act. bringing in all of Alaska. Texas and Arizona
and selected counties in California. Florida and several
other states.

In addition, provisions were added requiring bilin-
gual elections through Aug. 6, 1985, if the Census Bu-
reau determined that 5 percent of a jurisdictions' vot-
ing-age citizens were of a single language minority and
the illiteracy rate irk English or the language minority
wa" greater than the national English illiteracy rate.
Illiteracy was defined as failure to complete the filth
grade.

fv# @.6w- -&f - ao ftvdpwwdfPAGE 634-Apti 11, 1961
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Introduction

On October 21, 1976, United States District Court Judge Virgil Pittman,

in Bolden v. City of Mobile, Alabama, 1 ruledthat Mobile's plan for electing

a three-member city commission at-large violated the rights of black residents

under the equal protection clause of the Fourteenth Amendment. Specifically,

Judge Pittman found that the at-large scheme in Mobile "precludes a black

voter from an effective participation in the election system" and "results

in an unconstitutional dilution of black voting strength." 2 The court's

remedy called for a mayor-council plan with nine councilors to be elected.

from wards and the mayor at-large to replace the at-large comaLssion. Less
3

than 'two months later, acting in the case of Brown v. Moore, Judge Pittman

struck down the at-large election format for the Mobile County Board of

School Com isLoners--again on grounds of impermissible dilution. The judge

ordered the institution of a plan for the election of school commissioners

from single-member districts.

On March 29, 1978, the United States Court of Appeals for the Fifth

Circuit affirmed the holding of the district court in Bolden 4 and, on July 2,

1978, affirmed the Brown decision in a per cSriam opinion. 5 The Supreme

Court has granted certiorari to both cases, wbdch were Joined for oral argu-

ment on March 19, 1979. The Court has scheduled reargument for October 29, 197.9.6

These two cases provide the Supreme Court with a clear opportunity to

endorse or reject the notion that at-large elections for a local governing

body' may, in the circumstances of a particular case abridge the voting rights

of a racial minority in violation of the Fourteenth and Fifteenth amendments.

Should the Court specifically address this issue, it will have done so only

after more than six years of judicial invocation of the doctrine in the Fifth

Circuit. Already federal courts in the Fifth Circuit, applying the dilution
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concept, have held at-large elections unconstitutional in such localities as Dallas,

Texas; Montgomery County, Alabamap Albany, Georgia; and Pensacola, Florida.7

The growing list of cases testing the constitutionality of at-large elections

for city and county governing bodies raises a host of troubling and complex

-issues. In the context of representational theory, the dilution cases renew

the debate concerning the relative merits of at-large versus ward-based elec-

tions. The dilution cases, as with the state and congressional apportionment

cases of the 1960s, pose the question of whether the federal courts are a proper

forum for resolving conflict among competing theories of democracy. And the

far-reaching remedy of the district court in the City of Mobile bears on the

controversy regarding the "imperial judiciary."8 Further, the usual consequence

of successful dilution cases--the substitution of single-member districts for at-large

elections in order to enhance the opportunities of a minority to elect candidates

of its own race--heightens concern about the use of race-conscious remedies by

government generally and federal courts in particular.

The following analysis briefly treats the history of at-large elections

and the general problem of minority representation under at-large schemes.

The principal portion of the analysis traces the development of unconstitu-

tional dilution as a legal concept and considers its application in specific

cases. The pair of Mobile cases now up for review by the Supreme Court receive

special attention. The discussion of the dilution cases touches upon, but does

not resolve, the important issues noted above.

At-large Elections and Minority Representation
9

The Progressive movement of the early twentieth century promoted a package

of reforms designed to break up urban political machines, end the petty pro-

vincialism of ward-based city and county governments, and establish honest

and administratively effective local governing authorities. The package

included the council-manager plan of government, nonpartisan elections held

separately from state or national elections, and at-large elections. The

adoption of at-large elections, in the eyes of reformers, would eliminate

a variety of evils associated with ward elections, including the style of

representation according to which council members spoke for the narrow in-

terests of their respective neighborhoods. In the minds of reformers, ward-

based elections constituted the foundation of machine politics and, in addition,

raised the specter of gerrymandering. At-large elections, by requiring can-

didates for local governing bodies to run citywide or countywide, presumably
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would produce representatives sensitive to the general needs of the community

rather than the particularistic demands of wards. 1 0

The widespread use of at-large elections by municipal governments, and

the attendant adoption of-ther elements in the reform package, testify to

the success of the Progressive effort to restructure local government. About

69 percent of all cities use at-large elections,

while the remainder employ either ward elections 6r mixed ward and at-large

schemes. 1 1 (Three-fourths of all'cities employ nonpartisan elections and

about 47 percent are under council-manager government.) 12

While Progressive reformers argued for at-large elections in terms of

public interest, practical political considerations also motivated their quest

for the abandonment of ward elections. Historians of the period have noted

that in many cities in the early 1900s, upper-class, business-led reformers

regarded at-large elections as a device to reduce the influence of working

class and ethnic neighborhoods which found expression through ward-based

elections. 13

The philosophical case for at-large elections is a reasonable one, but

contemporary criticisms of the format continue to emphasize the class and

racial bias attached to at-large elections. At-large elections, according

to critics, lead to city and county governing boards dominated by citizens

from well-to-do sections of the community. At-large elections favor can-

didates with the monetary resources to run expensive citywide campaigns.

The at-large format also advantages candidates in the political mainstream

who can count on the support of local media and political slating organiza-

tions. Finally, critics assert-that at-large elections diminish the political

importance of racial and ethnic minorities in city politics.
14 In a simple

illustration, a racial group concentrated in several wards of a city might

easily elect council members of that group under ward elections. The same

group, since it constitutes only a minority of the citywide population, might

go unrepresented In a city council chosen through at-large elections. A

more subtle form of dilution may occur in an at-large setting when a -candidate

of a racial minority wins election only after moderating his appeal in order

to attract support from voters among the white majority.
15

It is important to recognize, however, that a minority candidate elected

with the support of white voters in an at-large system may claim some added measure

of political power and legitimacy by virtue of representing a broader con-
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stituency than he would under a ward system, Furthermore, assessment of the

relative benefits of ward and at-large systems for a racial minority, as

Armand Derfner notes, "involves the comparison between control over a few

officials and less influence over a greater number. .16

If racially proportional representation on local governing bodies,

however, is set out as the criterion against which minority electoral in-

fluence is measured, several recent studies of American cities demonstrate

that blacks, as a rule, achieve greater representation under ward systems

than under at-large systems. 1 These same studies make it equally plain

that at-large elections are not an absolute barrier to minority represen-

tation. Minority candidates in numerous at-largo cities have won council

positions, often with the aid of substantial support from white voters.

Moreover, available evidence indicates the tendency for all variants of

ward and at-large elections to produce underrepresentation of racial minor-
18

ities, Hispanics as well as blacks. Indeed, aggregating data on at-large

cities or ward cities tends to mask important differences in the political

circumstances prevailing in particular cities. While ward elections in

general lead to greater black representation than that which emerges in

at-large cities, ward elections will enhance black representation only if

blacks are residentially concentrated (and politically mobilized) ijn one

or several wards within the city. Because Hispanics, unlike blacks, are

often not residentially segregated in cities, the benefits of ward elections

in terms of council representation for Hispanics may be negligible.
19

Although much of the research of political scientists has focused on

the general impact of election form on minority representation, legal activity

regarding at-large elections has concentrated on individual cases--in particular,

the unique aspects of locality's politics which, in combination with an at-

large system, may foreclose effective minority participation and representation.

For example, regular bloc voting by white citizens against minority candidates

(or minority-supported candidates) can minimize the influence of minority

voters under an at-large format. In this regard, variations in the basic

at-large scheme may strongly influence the relative effectiveness of bloc

.voting by either white or minority voters.

In the simplest version of at-large elections, all candidates compete

for open seats on the council. If six seats are vacant, the six leading

vote-getters are elected. In cities %sing the simple at-large plan, racial

- minorities often resort to the tactic of single-shot or bullet voting iii
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order to win representation on municipal councils. (Single-phot votihg

refers to the practice of voting for only one candidate rather than voting,

say, for six candidates for six open seats. The candidate benefiting from

the single-shot is doubly advantaged: he receives a vote while other can--

didates are denied a vote.) The effectiveness of the single-shot tactic

may be nullified by modifications of the basic at-largo format, such as

a requirement that winning candidates must receive a majority of the ballots

cast or a stipulation that a voter must vote for as many candidates as there

are vacancies to be filled--a "full-slate requirement.* A rule providing

that candidates must run for a specific seat or "numbered post" (seat #1,

seat #2, etc.) on an at-large council and staggered terms of office also

will reduce the effectiveness of single-shot voting by minority voters.

Alternatively, such devices enhance the impact of bloc voting by white

voters against minority candidates and, thus, reduce the likelihood of

minority representation.

hile provisions requiring majority vote, full slate voting, numbered

posts, or staggered terms diminish the possibility of minority representation

in an at-large setting, district residency requirements may enhance the

responsiveness of at-large systems to minority interests. A stipulation

that a candidate for a specific seat reside in a particular ward, even though

the election is at-large, may raise the likelihood of minority representation.

At-Large Elections and the Voting Rights Act

Legal attacks against at-large election of local governing bodies have, of

course, focused on the tendency of at-large elections to minimize the influence

of minority voting strength. Such challenges fall into two separate, though re-

lated categories: (1) judicial and administrative actions under the Voting Rights

Act of 1965, as severally amended; and (2) suits alleging the unconstitutionality

of at-large elections under the Fourteenth and Fifteenth amendments. While the

constitutional. issues of the second category are the principal concern of the

present analysis, some appreciation of disputes arising under the Voting Rights

Act provides an essential backdrop for discussion of the Fourteenth and Fifteenth

amendment cases.

Enacted to guarantee black citizens full rights of suffrage, the Voting

Rights Act of 1965 applied to states and localities, principally southern, (a) em-

ploying voter qualification devices such as the literacy test and (b) recording

voter registration or voter turnout under 50 percent of voting age residents in

November, 1964. The act suspended voter qualification devices in covered juris-
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dictions and authorized federal examiners to oversee voter registration in cov-

ered areas. Section 5 of the act required covered jurisdictions to submit changes

in voting laws to the Attorney General or to the U.S. District Court for the

District of Columbia for approval. Congress extended the act in 1970 and brought

under its coverage a few more jurisdictions. The 1975 renewal significantly ex-

panded the scope of the act to assure the voting rights of language minorities

(Seanish-heritage, Indians, Asian-Americans, Alaskan Natives). A triggering

formula similar to the one contained in the original 1965 act subjected areas

with a sizable language minority 'to coverage. These jurisdictions too now have

to clear changes in voting laws under the provisions of Section 5.20

At present, all jurisdictions in nine states (Alabama, Alaska, Arizona,

Georgia, Louisiana, Mississippi, South Carolina, Texas, and

Virginia) and some Jurisdictions in another thirteen !tates fall under the pre-

clearance provisions of Section S.21 Having sustained the constitutionality

of the Voting Rights Act in a 1966 decision, the U.S. Supreme Court, in subse-

quent rulings, has interpreted Section 5 permissively to encompass virtually

any change in state or local laws bearing on the conduct of elections.
22

Among the covered changes requiring either the approval of the Attorney Gen-

eral or judgment of the District Court for the District of Columbia, are at-

large election, majority vote provision, full-slate requirement, numbered

post provision, etaggere4-terms, redistricting of wards, and annexation. Any

of these-changes may encounter the disapproval of the Attorney General because

of their tendency to dilute the voting strength of a racial or language minor-

ity.
2 3

Challenges to at-large elections under the Voting Rights Act are limited

to jurisdictions covered by the act and, more narrowly, to those jurisdictions

seeking to make changes in election procedures. A proposed shift from ward to

at-large elections or an attempt to impose a majority vote requirement on an

existing at-large format probably would fail preclearance by the Justice Depart-

ment. For example, the Justice Department denied approval to a 1968 Louisiana

statute allowing local governmnts to utilize at-large elections in place of

ward elections formerly required by state law.

However, Section 5 does not reach at-large systems already in places nor

does it permit the Attorney General to block changes which, thoUh dilutive of

pinority strength in an absolute sense, ,irove minority access over preexist-

ing levels. The U.S. Supreme Court clarified the limited reach of Section 5

I
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in Beer v. United States,24 a 1976 case orginating in an objection by the

Attorney General to a councilmanic redistricting plan for the City of New

Orleans. The city had in 1961 adopted a mixed system under which two coun-

cilors were elected at-large and five from wards blacks constituted a major-

ity of the population and about half of the registered voters in one ward.

No black candidate won election to city council from 1960 to 1970. In a plan

adopted after the 1970 census, the city maintained the five ward/two at-

large formula, but redistricted the wards to create two with a majority black

population (one with a black majority among registered voters). In light of

the fact that blacks comprised 45 percent of the city's population and nearly

35 percent of ite voters, the District Court for the District of Colmbia had

rejected both the continuation of the at-large seats and the redistricting of

-the ward seats as racially dilutive. The Supreme Court majority, 1. revers-

ing the district court, held that the two at-large seats did not constitute a

change in electoral practice and were exempt from preclearance under Section 5.

Further, the Court read Section 5 as prohibiting retrogressive changes in vot-

ing procedures but not ameliorative measures. Although the redistricting of

wards failed to maximize black voting strength and, in combination with two

at-large seats, virtually foreclosed proportional representation, the new ward

scheme did increase the likelihood of black representation on council. Thus,

the ward plan did not violate Section 5. In a dissenting opinion joined by

Justice Brennan, Justice Marshall argued that Section 5 embraced the prohibi-

tion of the Fifteenth Amendment against abridgment of the right to vote and

also incorporated the protection against dilution contained in the equal pro-

tection clause of the Fourteenth Amendment. In Marshall's view, the ameliora-

tive aspect of the plan was irrelevant in the face of continuing dilution.2 5

Although the Beer decision effectively proscribes the use of Section 5

as a mechanism to attack directly existing at-large systems, the application

of Section 5 to municipal boundary changes provides an indirect means of assault

on at-large schees. Perkins v. Matthews,26 decided by the Supreme Court early

in 1971, held that annexation legislation fell within the purview Of Section 5.

subsequently, annexations in Petersburg and Richmondi Virginia (whioh had occurred

prior to the Perkins decision) encountered objections from the Justice Department.

Extensive litigation ended iuwtwo significant rulings by the Supreme Court. In

each instance, the city council sought- to-annex predominantly white outlying
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areas. The annexation reduced the black proportion of the population. in Peters-

burg from 55 percent to 46 percent; annexation in Richmond decreased the black

proportion from 52 percent to 42 percent. In 1973, the U.S. Supreme Court affirm-

ed without written opinion a district court decision invalidating Petersburg's

annexation unless the city converted from at-large to ward elections.27 Two

28years later, the Supreme Court ruled in City of Richmond v. United States that

Richmond's annexation, when coupled with the city's recent adoption of ward elec-

tions, met the requirements of Section 5. Significantly, the Court asserted that

Section 5 does not prohibit a reduction in the black proportion of the population

so long as blacks are guaranteed a reasonable opportunity to elect councilors

In proportion to their political strength in the newly expanded community.

The Richmond ruling, in practice, prohibits municipalities subject to Sec-

tion 5 coverage from undertaking annexations and, at the-ame time, maintaining

at-large electoral schemes. To secure Justice Department approval for annexa-

tion cities must abandon at-large elections in favor of a mixed ward/at-large

plan or a pure ward system. San Antonio for example, converted from at-

large to ward elections in 1977 after the Justice Department objected that a

recent annexation diluted the voting strength of Mexican-Americans and blacks. 2 9

The application of Section 5 to"prohibit changes from ward to at-large

elections and, in annexation proceedings, the maintenance of at-large systems

has affected the development of dilution suits in several important ways. First,

the Voting Rights Act has created a curious legal dichotomy within covered juris-

dictions. While Section 5 prevents local governments with ward plans from switch-

ing to at-large elections, localities with at-large plans established prior to

the effective date of Section 5 are free to maintain them in the absence of a

challenge to their constitutionality. Secondly, the fact that a juriedi action

is under Section 5 coverage may influence the judicial determination of the con-

stitutionality of a local at-large plan (a point considered in the following sec-

tions). Thirdly, attacks on the constitutionality qf local at-large schemes, on

occasion, may revert to Section 5 disputes. In the Zimmer case discussed below,

Section 5 considerations provided an alternative to the constitutional issues

judged paramount by the United States Court of Appeals for the Fifth Circuit.

The City of Houston, Texas, defeated a federal court action challenging the con-

30stitutionality of its at-large system for electing city councilors, only to

be forced to abandon the plan in the face of Justice Department objections to

the city'S annexation proceedings. 3 1
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Although suits asserting the unconstitutionality of at-large elections can

be brought against localities anywhere in the country, virtually all significant

cases have emerged in the Fifth Judicial Circuit. The Fifth Circuit includes

the states of Alabama, Florida, Georgia, Louisiana, Mississippi, and Texas--all

states covered in whole or in part by the Voting Rights Act. The Fifth-Circuit

has emerged as the focal point for constitutional challenges to at-large elec-

tions for two major reasons (1) the presumption that jurisdictions subject to

the Voting Rights Act may use electoral devices, including at-large elections,

for discriminatory purposes since they have done so in the past and-12) the

receptiveness of the U.S. Court of Appeals for the Fifth Circuit to claims that

local at-large elections, under specific -1fumstances, are unconstitutional.

Federal district and appellate courts in other circuits have shown a much great-

32er reluctance to entertain claims of dilution, but a recent case in Nebraska
33

may signal a change in this regard. The future of dilution cases inside and

-outside the Fifth Circuit will depend on the Supreme Court's resolution of the

two Mobile cases noted here at the outset.

The Dilution Standard-in the Fifth Circuit

The principal foundation for suits attacking the constitutionality of local

at-largg elections is Zimmer v. McKeithen, decided en bane by the Fifth Circuit

34Court of Appeals in 1973. In this case1 black plaintiffs alleged that at-large

electiQ n&_Ir police jurors and school board members in a Louisiana parish of

under 13,000 population impermissibly diluted the voting strength of black resi-

dents. The facts 6o Zimmer make it an odd precedent for subsequent dilution

cases. First, blacks actually constituted a majority (59 percent) of the parish

population, although they accounted for only 46 percent of registered voters.

Second, the at-large plan under attack had been imposed orill .y by a district

court order in 1968 as the remedy for population disparities among the districts

of the ward plan then in use. After the 1970 census, the East Carroll Parish

Police Jury resubmitted the at-large plan to the district court, which approved

it. Interestingly, the 1968 Louisiana statute permitting at-large elections for

police juries and school boards was blocked by the U.S. Attorney General, act-

ing pursuant to Section 5 of the Voting Rights Act.

Sidestepping questions about the application of Section 5 to the instant

ease and the appropriateness of a judicially-created at-large appointment plan,



the Fifth Circuit Court took on the issue of unconstitutional dilution. in

establishing the standards according to which dilution might be judged, the

Court relied upon the opinions reached by the U.S. Supreme Court in Whit~mb

v. Chavis (1971) and White v. Regester (1973).35 Both Whitcomb and Wht.e

involved claims that multimember districts employed in state legislative

apportionment plans resulted in impermisuible dilution of minority voting

strength. Whitcomb rejected the contention that ghe tolblacks in Marion

County (Indianapolis) suffered a denial of equal piotection because "the num-

ber of ghetto residents who were legislators was not in proportion to ghetto

population. 36 Both the Democratic and Republican parties regularly slated

black candidates for the legislature and black underrepresentation, in the

view of the Whitcomb majority, was attributable to the "defeat at the polls"

of the Democratic slate favored by ghetto voters. The Court thus treated

dilution in terms of unequal access to the political process, which was not

demonstrated by the facts in Whitcomb, and not in terms of minority under-

representation which had been shown. In White, the Supreme Court upheld

district court's findings of dilution in two multimember districts created

by a Texas legislative apportionment plan. The practices of a white-dominated

slating organization within the democratic party largely precluded black par-

ticipation in the nomination and election of legislative candidates in Dallas

County. A protracted history of discrimination, particularly with respect

to the franchise, and the unresponsiveness of the legislators to minority

interests combined to deny Hexican-Americans in Bexar County (San Antonio)

equal access to the political process.

The Fifth Circuit Court read Whitcomb and White to mean that unconstitu-

tional dilution exists:

Where a minority can demonstrate a (1) lack of access to the
process of slating candidates, 121 the unresponsiveness of legisla-
tors to their particularized interests, (31 a tenuous state policy
underlying the preference for multimember or at-large districting,
or (41 that the existence of past discrimination in general pre-
cludes the effective participation in the election system. .a
[S] Such proof is enhanced by a showing of the existence of large
districts, majority vote requirements, anti-singl6 shot voting
provisions and the lack of provision for at-lar e candidates run-
ning from particular *geographical subdistricts.3 7 (Bracketed num-
bers have been addedJ -

Having set out four primary criteria plus a list of enhancing factors;

the timer Court went on to explain that all criteria need not be satisfied

in a successful dilution claim., As noted in White, the "totality of circum-
ss d 38

stances" confirms the existence of dilution. indeed, while the Court in
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Zimmer fodnd unconstitutional dilution, the facts in evidence clearly ful-

filled only two of the four primary criteria, a tenuous M4te policy and

the persistent effects of past discrimination. The record showed no pattern

of unresponsiveness by parish officials, nor were blacks unequivocably de-

nied political access. Three black candidates for school board and police

jury won election in 1971 and 1972.

The Zimmer case reached the U.S. Supreme Court in 1976 and, in a per

curiam opinion, the Court affirmed Zimmer in East Carroll Parish School

39
Board v. Marshall. However, the Supreme Court relied upon the procedural

rule that federal courts, in devising apportionment plans, should employ

single-member districts, absent special circumstances which would justify

the use of multimember districts. The Court specifically dissociated itself

from the constitutional views expressed in Zimmer.

Although East Carroll Parish casts some doubt on the value of Zimmer

as precedent, the Zimmer criteria have governed the adjudication of dilution

challenges in the Fifth Circuit. However, a dilution case involving at-

large elections for city commissioners in Albany, Georgia, produced a dif-

ferent constitutional foundation for dilution claims. No black candidate

had won a seat on the city commission over the period 1947 to 1975, despite

the fact that blacks accounted for 39 percent of Albany's population of

76,000. The creation of the at-large scheme dated to a 1947 Georgia law

and followed the 4nd of ail-white primaries and the 1946 election in one

ward of a white candidate who enjoyed black support. State legislation en-

acted in 1959 added a majority voted requirement. In 1975, a federal dis-

trict court, relying on Gomillion v. Lightfoot, judged the 1947 act estab--

lising the at-large system to be an unconstitutional abridgment of the

right to vote under the Fifteenth Amendment; the court substituted a mixed

plan calling for five commissioners elected by wards and a mayor ani mayor

pro tea elected at-large.
4 0

A panel of the Fifth Circuit court of Appeals reversed the decision of

the district court in light of its reliance on Gomillion and its adoption

of a mixed plan. The Fifth Circuit panel chastised the district court for

its failure to apply "more recent Fourteenth Amendment precedents," specifi-

cally hite anmd immer further, the panel noted that in cases of dilution,

-Zimmer sets the basic standard in this circuit. Al On remand, the district
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court made the appropriate findings of tact required by Zimmer, but refused

to recognize the validity of Ziumer as precedent. Instead, the district

court specifically followed Whitcomb and White in finding-unconstitutional

dilution under the Fourteenth Amendment and reiterated the finding of a
42

Fifteenth Amendment violation in the 1947 act. (The remedy called for six

ward councilors and-a mayor elected at-large.)

The reluctance of the Court of Appeals to rely on Fifteenth Amendment

precedents in deciding the Albany case apparently derived from its view that

such a rationale would require a showing of -racial motivation" in the

enactment of the plan. The Fifth Circuit regarded the Fourteenth Amend-

A--ht reapportionment cases, from which Zimmer descended, as sounder prece-

dents.43 The Court's view implicitly underlined the reading that reappor-

tionment cases in general, and dilution cases in particular, required only

a demonstration of discriminatory effect in the operation of the challenged
44

plan.

However, the Fifth Circuit Court itself undertook a major reinterpretation

of this position on March 29, 1978, when a panel of the Court decided four.

dilution cases, including the City of Mobile case. In the lead case, Nevett

v. Sides45 (hereinafter, Nevett II), the panel applied a 1976 Supreme Court

decision dealing with discrimination in employment (Washington v. Davis)
4 6

and a 1977 Supreme Court ruling on exclusionary-zoning (Village of Arlington

Heighto v. Metropolitan Housing Development Corp.)47 to dilution claims based

on the Fourteenth Amendment.48 Such claims, said the panel, require a demon-

stration of "racial intent" in the creation or-maintenance of the challenged

plan.

The addition of a required showing of intent to the Zimmer criteria

might have transformed the nature of dilution claims, 4 9 for Zimmer had dis-

avowed a concern f-r'intent, emphasizing instead an interest in the effects

of a challenged apportionment plan on the-voting strength of a minority

element. S Intent could be easily discerned in a case such as that involving

Albany, where the adoption of at-large elections occurred fairly recently and

in response to rising levels of black voter participation. In other cases,

as in the City of Moil. case discussed below, a showing of intent would re-

quire a demonstration that an at-large plan adopted under race-neutral circumstances

was maintained by legislative inaction for discriminatory purposes. l The

93-706 0 - 83 - 31
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panel in Nevett 11 overcame the potential for chaos in a standard of intent

by holding that "the Zmnmer criteria provide a factual basis from which the

52necessary intent may be inferr4.5 In the case at hand, the panel proceeded

to aifirm a district court's rejection of a suit alleging dilu-t--on in the

at-large election of aldermen In Fairfield, Alabama. The panel in Nevett U

found the record ambiguous on virtually all counts of the primary criteria

of Zimmer. Blacks made up 50-percent of the registered voters in Farfield

(a city of just over 14,000 population). In 1968, blacks won six of twelve

aldermanic seats and none in 1972, the latter result attributable to the

failure of black voters to turn out. in that election. 5 3

Application of the Zimer Criteria in Specific Cases

The use of the Zimer criteria to assess dilution claims has led to a

rather predictable pattern of findings of fact and conclusions in successful

challenges to at-large system. Under at-large schemes in question, black

candidates seldom run for positions on local governing boards. Those who do

run cannot win because of persistent racial bloc voting by white citizens,

a practice aided by various electoral devices (i.e., enhancing factors) such as

a majority vote rule and a numbered post requirement. Lack of responsive-

ness to minority needs appears in a record of discriminatory hiring practices,

inequalities in the delivery of public services, and segregation in public

facilities. Within the Fifth Circuit, most localities have a lengthy history

of racial discrimination. Where, for examle, black rates of registration

and votn-g fall below the rates for whites, the lingering effects of past

discrimination are evident-- The presence of a tenuous state policy is seldom

an important Criterion, unless as in the Albany case the at-large plan has

been recently enacted under suspicious circumstances. -

The two Mobile cases provide clear examples of the application and

satJsfaction of the. Z_mer criteria, In the city's Case, the inability of

blacks to participate fully in 'the political process--the first criterion--

stood out o% record. While blacks make up 35.4 percentt of the city's popu-

lation of 190,026, no blacks have-ever been elected to the three-member

commission and -fey have run. The distr ct court 'noted a pattern of racially

polarized voting and a cliote in which seeking the support of black voters

could be politically haard,9u.
One city comissioner, joseph w. Zangan, who served from

1953 to 1969,.had been elected and reelected with black Support
until the 1965 Voting Rights Act enfranchised large numbers of
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blacks. His reelection campaign in 1969 foundered mainly be-
cause of the fact of the backlash from black support. . . He
was again defeated in an at-large county commission race in 1972.
Again the backlash because of the black support substantially
contributed to his defeat. 5 4

The district court found the city commissioners unresponsive to the in-

terests of the black minority. For example, blacks held only 47 positions

of 482 on 46 city committees and only 15 of 435 employees in the fire depart-

ment were black. 5 5 The court found street maintenance in black neighborhoods

to be inferior to that in white neighborhoods. Under the third of the Zimmer

criteria, tenuous state policy the district court noted the longstanding

commitment of the city to at-large elections which dated to 1911. Despite

the removal of barriers to registration and voting, blacks still suffered

from the effects of past discrimination--one bit of evidence in this regard

'being the persistence of white bloc voting. Enhancing factors noted under

the Zimmer criteria included not only a miajkoity vote and a place requirement,

but also the absence of a subdistrict residency requirement and the large.

size of thqecity. (The cost of a *serious campaign" for city commission
56

has been estimated to be roughly $50,000.) The district court, declaring

the existing at-large scheme unconstitutional, ordered the establishment of

a strong mayor-council plan, with nine councilord to be elected from wards,

in place of the commission plan.

In its treatment of the case on appeal, a panel of the Fifth Circuit

Court of Appeals gave special attention to the city's claim that the enactment

of the at-large plan in 1911 insulated It from attack as racially motivated.!7

The panel reiterated that intent could be inferred from the Ex criteria and, In

addition, cited some direct evidence of intent in the maintenance of the at-large

plan. In particular, the panel noted a 1965 act of the Alabama legisla-

ture that assigned a specific city-wide function to each position on the

ommission. The city sought preclearance for the act under Section 5 of

the Voting Rights Act ten years later-;-after the dilution litigation began.

The Attorney General, seeing the change as an effort to enhance the impact

of the at-large system in diluting minority voting strength, rejected the

58
change in 1976. Finally, the panel approved the district court's unusual

remedy and, in doing so, observed the city's refusal to offer plan of its

S9
own.

The'findings in the district court's opinion in the Mobile County School

Board case closely parallel those in the city'4 case.60 The five-member
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board was elected at-large to numbered positions; a majority vOte rule.

applied to-the primary election only and no district residency rule existed.

The judge also observed the large size of the county, its population exceeding

317,000, as a barrier to minority candidacies. while blacks comprised one-

third of the county'a populatLon, no black hadibeen elected to the board and

voting patterns corresponded to race. The board's discriminatory emplyment

policies and resistance to desegregation demonstrated unresponsiveness and

also illustrated the continuing effects ofipest discrimination. The school

board's at-large plan originated in 1826, and the court found no tenuous

state policy behind at-large elections.

Where the -findings of' fact sustain the Ziuzer criteria nearly point

by point, as in Bolden and Brown, the judicial investigation into dilution

assumes an orderliness and rationality that disguises the subjectivity of.

the enterprise. In some cases in which courts have held at-large systems

unconstitutional, the Zimer criteria have played only a peripheral role,

In the outcomes. The Fifth Circuit Court of Appeals, in 1977, affirmed a

district court holding of unconstitutional dilution in the maintenance of

at-large elections for city council In Dallas,, Texas. The record In Lipscomb

v. Wise 61 found city policies responsive to blacks and Hispanics who com-

prised 25 percent and 8 to 10 percent, respectively, of the city's popula-

tion. The at-large plan dated to 1907 and so was not rooted in tenugus <

state policy. The. facts, however, satisfied the criteria of denial of

access and lingering effects of past discrimination. (Only two blacks had.

been elected since 1907, voting was raqg$ally polarized, and a slating

group conttoled electoral success.) In the Zimmer case, the facts did not

even demonstrate beyond doubt that the challenged at-large syptem diluted

black electoral strength. Elections for three of the nine school board seats

in 1972, for example, produced two black winners. However, the majority

opinion in the case did not believe such evidenc4 "foreoloses the possibility

of dilution,"

Such success might, on occasion, be attributable to the work of
politicians, who, apprehending that the support of a black can-
didate would be politically expedient, campaign to insure h4s
election. Or such success might be attributable to political
support motivated by different considerations--namly that
election of a black candidate vould thwart successful challenges
to electoral schemes on dilution grounds. 62

The Court's observation underlines the loosemss of the Zimer criteria,

a fact whLch boome more apparent ,in tmsuocesful dAilutin', 0lenges. In Blacks

United for Lastin. Leadership, Inc. v. City of Shreveport,_3 decided by the
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Fifth Circuit Court of Appeals on the same day as Nevett 11, the court reversed

a district court holding that at-large election of. a five. member commission

resulted in unconstitutional dilution of the black .vote. In a city in which

'blacks comprised about one-third of a population of 182,000, ino black had been

elected to the governing'commission; The Appellate-Court noted, however, that

white candidates sought the support of black voters. The underrepresentation

of blacks in city employment and the evidence of discrimination against

black neighborhoods in street maintenance were offset by a new responsiveness

by city officials to minority needs. The panel noted the failure of the

district court to show how past discrimination lited present participation

-by blacks. The court remanded the case for further findings of fact, although

64a dissent argued that the necessary proof for dilution had been established.

In Kirksey v. City of Jackson, Mississippi, a district court followed a sim-

ilar line of reasoning in rejecting a challenge to the at-large 'election of a

-three-sweer city commission in Jackson. Blacks account for nearly 40 percent

of the city's population of 154,000 and for about 35 percent of its registered

voters. Under the commission plan adopted in 1912, no black won a party

primary election or a general election--both subject to majority vote and

anti-single shot requirements. The court noted a pattern of -racial bloc

voting. With respect to responsiveness, the court considered in detail an

-extensive array of policies, including appointments and employment in city

government, planning, zoning, street resurfacing and lighting, fire protc-

tion, .and parka-. The court, while recognizing extensLve discriminatior-in

city .policies through the late 1960s and early 1970s, emphasized a growing

responsiveness by the city to minority heeds. For example, the judge observed

Although the defendants concede that the percentage of black
employees 'does not equate (sic) the percentage of-black popula-.

•tion . . . and do not dehy that the above three employment dis-
crimination suite have.produced reultsw . . . they neverthe-
less point out that the city did voluntarily ehter into consent
decrees in each of the above three cases and that these consent
decrees hagv produced a dramatically favorable hiring increase
of blacks.'

This interpretation of responsiveness contrasts sharply with ,that of the dis-
67

t, rict court in Hendrix v. Moinne¥, .-which found dilution in the at-large,

election of commissioners -in Montgomery County, Alabama.

Whil- the percentage of blacks, employed has increased, they remain , .
assigned for the most Part to low paying and unskilled positions.
Defendents'coetmd that, despite this slow progress, the Comission
•is in compliance with-the court order. Compliance, however, does
not necessarily prove responsiveness. The fact that-the Cc seion
contiws:tooperate under court order proves the contrary.
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The contrasting analysis of similar-sets of facts highlights what one

commentator has called the "inherently subjective" nature of the responsive-

ness criterion6 g9 Indeed, the concept of dilution, resting- ultimately on

the "totality ol circumstances" or "aggregate of factors," seems to exist

in the eyes of the beholding judges. The principal flaw of the Zismmer criteria

i s the implication in their very enumeration that some sort of objective ap-

praisal according to clear standards is-possible in dilution cases70

Remedying Dilution

Where courts determine that at-large elections dilute minority voting

strength, the remedy. lies in the substitution of a ward or mixed plan for the

at-large scheme. Absent special circumstances, apportionment plans created

by federal courts must employ single-member districts only--a rule reiterated

by the Supreme Court in the East Carroll Parish case discussed earlier? Under

the common circumstances of dilution cases, the racial minority alleging dilu-

tion is residentially segregated and, thus, single-member districts will ensure

the election of one or more minority representatives.

In the remedy for the Dallas City Council, however, the district court

approved a mixed plan of eight wards and three at-large seats submitted by the
72

Council. Accepting the continuation of three at-large seats, the district

court noted that exican-Americans were too few in number and too dispersed

residentially to benefit from the provision of wardss the Mexican-American

ommity might be an influential swing vote in at-large contests. The

Court of Appeals for the Fifth Circuit, which treated the eight-three plan

as court-fashioned, -rejected the district court's remedy because it violated

the East Carroll Parish rule mandating single-member districts .3 TheU ..

Sureme Court, in contrast, regarded the mixed plan as a legislative enact-

ment (even though the city .oneil lacked statutory authority to reappor-
74tion itself) and held that the single-member rule did not apply to it.

Interestingly, the Circuit Court had not considered the application of

Section 5 of the Voting Uights Act to the mixed plan because judicially-created

schemes do not fall. under its preclearance provisions. " The Supreme courts

classification of the plan as legislative -raised the possibility that Section

5 &&lied to the plan dnd, on remand, -the Court of AppeIxuled that the plan

did require precle ance. The Attorney General objected to the mixed plan.

as dilutive, since black residents would-probably control three seats under an

all-ward plan instead of two under the mixed format. When the city sought a
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declaratory .judgment for its plan, the District Court for the District of

Columbia, in May 3, 1979, ruled that a trial would be needed to settle the

question The protracted, and still incomplete, litigation on the remedy

for Dallas' councilmanic elections illustrates the potential coplexity of

the dilution problem where the interests of two minorities lead to conflicting

considerations in fashioning relief.

Even when a judicial finding of dilution in an.at-large scheme unques-

tionably calls for the implementation of an-all ward plan, there remains, the

question of whether districts should be drawn in order to maximize .the oppor-

tunity for a racial minotity to achieve proportional representation on the local

governing body. In short, should districting be race-conscious or race neutral?

-- As a practical matter (apart from the constitutional issue of the validity of

race-conscious remedies)., the Fifth Circuit Court of Appeal& has not resolved

the question very clearly.

In Marshall vi Edwards, a 1978 case, the Fifth Circuit Court reviewed a

district court's remedy in the Zimer case. The district court had accepted

a plan submittedby Zest Carroll Parish which presumably assured blacks jaro-

portional reprasentaton. By 1976, blacks made up 60 percent of the parish

population and-.48 percent of its registered voters. The plan in question

created four overwhelming black districts (64 to 99 percent black), one..

marginally black district (5l percent black), and four white districts (S

to 78 percent white). In effect, the plan assured four safe black seats and

gave blacks a chance for a fifth seat. The Fifth Circuit panel interpreted

the plan as court-ordered (on the view that,the Parish had only proposed it

to the district court) and rejected it on the grounds that proportional

representation is not a proper goal In a court-created plan. But the panel's

rejection of proportionality seemed to be based less on principle-than on

doubts about the particular sort of proportionality evidenced in thi Parish

plan. The panel noted that providing for safe black seats achieved propoM

tionality in terms of registered voters but fell short of proportionaflity in

78terms of population , the preferred measure in apportionment cases. Noreovek,

-the panel-hald =that-the growth of. black population and black registration could

79undermine the proportionality of the plan within a few years. The pLnk' s

reservations concerning -the plan echo justice. Brennan'a observation that

. purportedly preferential race assignment may in fact disguise
a policy that perpetuates disadvantageous treatment of the plan's
siupposod beneficiaries. -
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Indeed, the panel noted that any plan in order to be acceptable must survive

scrutiny under the Zimmer criteria.

In a related case decided in 1977, the Fifth Circuit Court utilized the

Zimmer criteria to evaluate alternative plans for redrawing districts in an

existing single-member scheme. An en bane Court, in Kirks!y v. Board of

Supervisors of Hind. County, iss., held that Simmer did not permit race-neutral

districting in localities where a racial minority had been denied access to the

political process. In a county 35 pe-*cent black, the supervisors' plan

accepted by the district court created five districts with black populations

of 29.5, 53.4, 27.7, 32, and 54 percent. No district contained a black majority

among registered voters. The plan, according to Fifth Circuit Court, failed

the Simmer tests

The supervisors' reapportionment plan, though racially neutral, will
perpetuate the denial of access. By fragmenting a geographically
concentrated but substantial black minority in a comunity where bloc
voting has been a way of political life the plan will cancel or min-
imize the voting strength-of the black minority and will tend to sub-
merge the interests of the black comamity. The plan denies rights
protected under the Fourteenth and Fifteenth Amendments.-

Judge Gee, in a concurring opinion lamented the Court's apparent endorsement

of benign racial gerrymandering in order to guarantee proportional minority.
83representation, though he believed that the Supreme Court's decision in

84United Jewish Organizations of Williamsburg, Inc. v. -Carey required such a

ruling

The ambiguous conclusions of Kirksey and Marshall reveal a hidden danger

in the judicial consideration of attacks on at-large elections. The remedy

of single-member districts may not resolve the problem of dilution, but may

instead shift it to another context because single-member districts, like"

at-large districts, may violate the dilution criteria of Simer. Providing

enforceable standards to govern single-member districting ini the remedy can

prove to be as perplexing as setting out usable guidelines to evaluate dilu-

tion in at-large aystems.

Dilution and the Supreme Court

The Mobile cases squarely confront the Supreme Court with the opportunity to ad-

dress the judicial doctrine of unconstitutional dilution, as developed and applied

within the Fifth Circuit. Whether the Supreme Court will embrace all or some

part of the notion that at-large election of local governing bodies, under

specific circumstances, deny equality of political access is an open ques-

tion - Justice Rehnquist's concurring opinion in Wise v. Lipscomb at least_

raises the possibility that the court may not embrace this area of dilution
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theory in any respect. Chief Justice Burger and Justices Powell and Stewart

joined in Rehnquist's view which asserted that:

Whilc this Court has found that the use of multimember districts
in a state legislative apportionment plan may be invalid if *used
invidiously to cancel out or minimize the voting strength of
racial groups," whit. v. Ragester, 412 U.S. 755, 765 (1973), we
have never had occasion to consider whether an analogue of this
highly amorphous theory may be applied to municipal governments.
Since petitioners did not preserve this issue on appeal, we need
not today consider whether relevant constitutional distinctions
may be drawn in this area between a state legislature and a mu-
nicipal government. I write only to point out that the possibil-
ity of Ach distinctions has not been foreclosed by today's de-
cision.

While the Court, taking Rehnquist's hint, could refuse to apply White

to local at-large elections, the Court could also reject the dilution claims

on an alternative ground urged by the appellants in the Mobile cases. Council

for both the city commission and the school board sought, in oral argument

before the Court, to reduce the problem of black political access to the

persistence of racial bloc voting. But for bloc voting by whites against

black candidates, at-large elections would not foreclose black representation.

Thus, individual voters--not the legal structure of elections--bring about

dilution.8 7 The brief for the Mobile County School Board asserts that:

. . . if minority candidates are able freely to put themselves
forward for election even though with indifferent success because
of the "unfortunate practice" of voting according to a candidate
race--there is no constitutional wrong to be remedied, -"hlowever
disagreeable this result may be . . .. 88 (quoting United Jewish
Organizations v. Carcy, 430 U.S. 144, at 166-167 (19771

In short, the dilution claim at issue does not involve state action which

would trigger Fourteenth or Fifteenth Amendment coverage. On the other side,

counsel for Bolden and Brown contended during oral argument that the state

may not give effect to racial bloc voting by establishing or maintaining a

scheme of at-large elections.

Closely related to the issue of whether dilution is rooted in state action

is the question of whether the state or locality can be held accountable

when its failure to act results in dilution. Counsel for appellants in their

briefs and oral arguments emphasized that the city and county school board

adopted at-large elections unier race-neutral circumstances and that the

uninterrupted maintenance of at-large elections cannot be construed as state

action.89 The argument rests on the appellants' central contention that

dilution cases require a showing of official intent to discriminate. On

this view, the Fifth Circuit Court of Appeals in Nevett II correctly required

a showing of intent in dilution cases; the Circuit Court erred, however, in
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holding that intent could be inferred, even in state inaction, where the

Zimmer criteria were satisfied.0

The appellees in the Mobile cases claimed that White requires no "showing

of racial motivation in the creation or maintenance of the at-large system.091

This interpretation ties White and previous reapportionment cases to the branch

of equal protection law dealing with a"fundamental right," specifically the

right to vote. For such cases, only the disproportionate impact or discrim-
92

inatory effects of a law need be shown. Washington v. Davis falls under

the "racial classifications" branch of equal protection law, which requires

a showing of intent. The appellees argued that Nevett II incorrectly

applied the intent standard of Davis to dilution claims?
3

Significantly, the Solictor General's Brief for the United States as

Paicus Curiae endorsed the Fifth Circuit Court's application of an intent
94

requirement to dilution claims in Nevett II. Further, the brief supported

the view of Nevett II and the Fifth Cirnuit Court's opinion in Bolden that

intent could be .inferred where the Zimmer criteria 
were satisfied.

95

Even if the Supreme Court were to demand a compelling showing of intent

in dilution claims, however, the briefs of the appellees strongly suggested

that such evidence exists in both the city and county cases. The Bolden

brief noted the Alabama Legislature's 1965 enactment requiring commissioners

to run for specific executive positions (discussed earlier herein). The

brief cited the efforts of white members of the Mobile state legislative

delegation to block proposals to allow ward-based elections in the city. A

1965 legislative act allowed Mobile to adopt a mayor-council plan but only

with at-large election of councilors. The legislature in 1976 turned down a

proposal to permit Mobile to edopt a mayor-council plat, with seven of nine

councilors to be chosen from wards. The Bolden brief also pointed out that,

except for a 1957 annexation statute that tripled the area of Mobile, the

city's population in 1970 would have been 
54 percent black (not 35 percent).

9 6

The appellees' brief in the school board case recounted an ongoing

effort by the board to derail the dilution litigation. From the outset of

the suit, the board undertook a series of ingenious--if invidious--actions

in order to stop the litigation. In 1975,.the board agreed to support

legislation establishing a ward electoral scheme for the board provided cer-

tain minor changes in language were made. After the Alabama legislature en-

acted the legislation, the board moved to have the dilution suit dropped.
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When the district court dismissed the suit, the board proceeded to challenge

the validity of the statute under the Alabama Constitution in state court.

The state court found the law unconstitutional on the basis of the language

the board itself had inserted. The invalidation of the ward plan reactivated

the dilution suit. The board proposed a new single-member plan to be intro-

ducd at the 1976 legislative session and unsuccessfullyurged the district

court to postpone the suit until the bill was taken up. However, in trial

testimony, the board's counsel expressed his certainty that the proposed

bill was itself unconstitutional. The sequence of events led the federal

judge to find the board appeared with "unclean* hands. 97 Interestingly,

after the district court's remedy of single-member districts led to the

election of two blacks in races for two seats in 1978, "the outgoing white

commissioners voted to require a four-to-one majority to alter any existing

board policy-.. ."98 The district court struck down the rule.

If the Supreme Court were to give great weight to the record of official

intent set out by appellees in Bolden and Williams, it might at a stroke

foreclose two troubling potentialities. By imposing a rigorous standard of

intent on dilution claims, the Court could drastically proscribe the number

of new suits against at-large systems. Moreover, the Court could treat the

evidence in the Mobile cases as sufficient to satisfy its standard and, thus,

avoid overturning the decisions of two lower courts.

Should the Court accept the substance of the dilution claims in the Mobile

cases, the prescription of remedies still would pose constitutional questions

of great import. By itself, the district court's disestablishment of commis-

sion government in the City of Mobile calls for a reexamaniation of the toler-

able range of judicial intervention into the administration of state and local

governments within a federal system. In conjunction with the dilution issue,

however, the extraordinary remedy in Bolden confronts the Court with the pre-

dictable ramifacations of opening up local at-large elections to constitutional

challenge. Attorneys-for the City of Mobile emphasized in oral argument before

the Supreme Court that the blending of executive and legislative power in the

commission plan mandates at-large elections since executive responsibility,

in particular, cannot be apportioned among wards. The city refused to submit

a ward plan of any kind to the district court which found its at-large scheme

infirm, but the city did signal a preference for a mayor-council plan if a

99ward remedy were imposed. The district court'& action, in ordering the in-
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stitution of a mayor-council plan, is less an exercise of unwarranted discretion

than a recognition that a commission plan cannot insulate a city's at-large

elections against constitutional attack.

The more funfamentnl issue in the matter of remedies is the rationale undes-

lying the creation of single-member districts. The City's brief in Boldeln high-

lighted the paradoxical impact of the ward remedy.

Finally, the existence of racially polarized voting is turned
on its head in the remedy. This unfortunate feature of voting be-
havior is cited to declare at-large elections invalid. But without
polarized voting (and residential housing segregation), a district-
ing remedy would be a nugatory gain for blacks. The Remedial Orders
of the Courts must hope for, and indeed perpetuate, racially polar-
ized voting and racially segregated residential housing for the
future.100

During oral argument, Justice White touched on this paradox when he asked

James U. Blacksher, an attorney for Bolden and Brown, to prescribe the remedy

for dilution if blacks and whites in Mobile were randomly distributed residen-

tially. Blacksher responded that no remedy would be available, but that the

fact of racial integregation in housing would, in reality be inconsistent with

polarized voting.

The claim of appellees in Bolden and Brown could be reduced to the conten-

tion that racial discrimination manifested in official action and white bloc

voting unconstitutionally prevents any black representation. Furthermore, the

remedy must guarantee black representation not because a racial minority is

entitled to proportioanal representation but because minority representation in

the Mobile setting would not occur unless the system were structured to bring

it about.

Were the Supreme Court to link closely the fact of official racial dis-

crimination with the remedy of single-member districts, it could limit the dilu-

tion doctrine to manageable proportiore for federal courts. Indeed, as Chief

Justice Burger has argued, extending the remedy of compensatory districting to

situations where evidence of discrimination in the electoral system is minimal

could be an irrelevant-pursuit. Dissenting in the United Jewish Organizations,

the Chief Justice observed:

F .L :^pleI it would -ak; no ense-to-assur4nonwhites a majority of
65% in a voting district unless it were assumed that nonwhites and inde-
whites vote in racial blocs, and that the blocs vote adversely to, or
pendently of, one another. Not only is the record in this case devoid
of any evidence that such bloc voting has taken or will take place in
Kings County (New York), but such evidence as there is points in the
opposite direction: We are informed that four out of the five wsafe"
(65%+) nonwhite districts established by the 1974 plan have since elected
white representatives. Brief for Respondent-Intervenors 48.
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The assumption that "whites" and "nonwhites" in the county form
homogeneous entities for voting purposes is entirely without founda-
tion. The "whites" category consists of a veritable galaxy of nation-
al origins, ethnic backgrounds, and religious denominations. It sim-
ply cannot be assumed that the legislative interests of all "whites"
are even substantially identical. In similar fashion, those described
as "nonwhites" include, in addition to Negroes, a substantial'portion
of Puerto Ricans.1°1

The Chief Justice's account can be read to support the Court's holdings in

Whitcomb and White. That is, adjudication of dilution claims can only proceed

within the framework of racial discrimination. Further, such claims would re-

quire a demonstration that racial controversies dominate the political agenda

and that a white majority through official action and bloc voting effectively

forecloses minority participation in the electoral process. Confirmation of this

approach could permit the Supreme Court to affirm the lower court decisions in

Bolden and Brown without touching off a rash of suits against other at-large systems.
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CON AFFIRMATIVE GERRYMANDERING
David Wells, Political Department, International Ladies' Garment

Workers' Union

During the decade following Baker v. Carr, 1 the United
States Supreme Court was called upon to decide many cases deal-
ing with apportionment and districting. The bulk of these dealt
With population differences among legislative districts: how much
of a departure from precise equality was permissible. Some in-
volved partisan gerrymandering and presented the question of
whether that practice was constitutionally allowable. A few other
aspects of legislative representation also engaged the attention of
the Court. But in the early '70s a new question, not previously
considered, was presented: whether or not a deliberate attempt
to predetermine the composition of a legislative body through use
of the districting process was sanctioned by the federal Consti-
tution.

Although the most widely noticed--and most controversial--
form in which this question came before the Supreme Court posed
the issue in a racial context, the Court's initial encounter with the
question did not involve race at all. Rather, it dealt with political
party structuring: with numbers of Democrats and Republicans
rather than numbers of blacks and whites. The case, Gaffney v.
Cummings, 2 decided in June, 1973, sprang from a redistricting
of the Connecticut State Legislature.

One of the grounds on which the Connecticut redistricting
had been attacked was that It reflected a deliberate effort to create
specific numbers of Democratic and Republican districts in rough
proportion to the "normal" political party division within the state.
The required gerrymandering necessitated by this effort was re-
ferred to by the attorneys who defended the Connecticut redis-
tricting as "benevolent consideration of past election results"--that
is, as a kind of "benevolent gerrymander."' 3

The plaintiffs in Connecticut charged that this deliberate
political structuring violated the rights of minorities: Democratic
minorities in districts which the state had preordained would be
Republican and vice versa. But the Supreme Court saw it
differently. It opined that such "benevolent, bipartisan gerry-
mandering" was not merely permissible but that it was Indeed
commendable. "The very essence of districting is to produce... a
more 'politically fair' result than would be reached with elections
at large," wrote Justice Byron White who authored the decision.

(N)either we nor the district courts have a constitutional
warrant to Invalidate a state plan... because it undertakes, not to
minimize or eliminate-the political strength of any group or party,
but to recognize it and, through districting, provide a rough
sort of proportional representation in the legislative halls. ... " (em-
phasis added). 4

Tle apparent thrust of the Goffney decision was to sanction
gerrymandering as long as that practice was used to produce a
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result the Court deemed "politically fair." (The Court has never
ruled on the question of whether gerrymandering which produces
an "unfair" result is constitutionally permissible. Indeed it
appears to have deliberately skirted that issue on several occa-
sions.)

Four years later the Court confronted what was in many re-
spects the same basic question, predetermination of representa-
tional patterns through the districting process, but this time the
emotionally supercharged issue of race was involved.

At the beginning of the decade, the New York Legislature
had redrawn that state's legislative and Congressional district
boundaries. It was that redistricting which became the subject
of litigation and led eventually to the Supreme Court's landmark
1977 decision in United Jewish Organizations of Williamsburg v.
Carey. 5

The case revolved around state legislative lines in two New
York City boroughs, Brooklyn and Manhattan, and Congressional
district lines in Brooklyn alone. Early in 1974, the U.S. Depart-
ment of Justice, acting on the basis of complex provisions of the
Voting Rights Acts of 1965 and 1970, had ruled that New York
State had failed to prove, as required under the Voting Rights
Act, that its redistricting had not had the effect of abridging the
right to vote because of race or color. Specifically, it was
charged that blacks and Hispanics had been unduly concentrated
In several Brooklyn and Manhattan districts, and that minority
strength in adjacent districts had thereby been diluted--the result
being that those groups were underrepresented in the Legislature
and Congressional delegation.6 (It is Ironic that this case arose
from a situation Involving application of Section 5 of the Voting
Rights Act to counties in a northern state, for that legislation had
clearly been designed by its framers to combat the classic forms
of anti-black discrimination in the South: direct and indirect
denial of access to participation In the political process. The law
was applicable to part of New York State only because of a tech-
nicality: because the State had in the past had a literacy qualifi-
cation for voting and because the voting participation level in the
counties involved had fallen below the fifty percent mark in 1968.7

The effect of the Justice Department's 1974 ruling was to
invalidate New York's redistricting laws and require substitution
of new districting arrangements designed to yield a legislative and
Congressional delegation that reflected the racial composition of
the counties involved. Informally, the Justice Department
apparently indicated that it would approve a districting pattern
only if a number of additional districts were created In which the
non-white majority was in the neighborhood of 65%--a figure
apparently believed to be high enough to overcome the effects of
lower minoritv-group voting-participation. 8 tn effect, the Legis-
lature was told that it must not merely avoid efforts to minimize
minority representation, but that it was required to take positive
action to maximize the number of minority representatives. 9 Thus
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the concept of "affirmative action"--positive steps to atone for
alleged past injustices--was applied to the districting process. 10

Ironically, critics of New York State"s redistricting prac-
tices had, over the years, alleged many past injustices--but these
had been political, not racial, in character. They had usually
been characterized by Republican efforts to minimize Democratic
representation or, more recently; by bipartisan "arrangements"
to protect the seats of incumbents of both parties. 11 After 1970
there had been a clear effort by the Republicans, then in control
of the Legislature, to perpetuate their majorities, so the lines had
been laid down in the first Instance by the GOP to hold down the
number of Democratic districts and, in areas of the state where
that was not possible, selected Democrats had been given a say in
the placement of the lines in order to counter some threatened
GOP defections. 12 If any Democratic legislators were "protected,"
it was not whites. who were protected from potential black or
Puerto Rican challengers but rather regulars who were protected
from potential threats posed by "reform" Democrats--all of whom
were white. (It is noteworthy that with regard to the four Man-
hattan Assembly districts cited by the Justice Department, one was
represented by a white "Reform Democrat" who voted against the
1971 redistricting whereas the other three were represented by
blacks, all of whom supported the measure! Indeed, nine of the
fifteen-members of the Legislature's Black and Puerto Rican Caucus
had voted for the redistricting bill in the face of the strong oppo-
sition of their own party leadership! ) (New York Times, April 7,
1974).

In 1974, in line with the Justice Department's action, the
Legislature redrew the congressional lines in Brooklyn and the
legislative lines in both boroughs. The new plan did not change
the number of districts with non-white majorities but did alter the
size of those majorities in order to create a number of additional
districts in which the non-white majorities were close to 65 percent.

This new element in redistricting evoked a variety of reac-
tions. Even the minority groups themselves were not united in
support of the new arrangement or even of the Justice Depart-
ment's reasoning. Manhattan Borough President Percy Sutton com-
plained that the new lines, rather than adding to the number of
minority legislators, would probably jeopardize the seats of several
already in office (New York Times, May 29, 1974). (This echoed a
controvery within the black community a decade earlier when the
late Congressman Adam Clayton Powell opposed a move by black
plaintiffs who had charged discrimination because Powell's district
had been given an 86% black majority. This indicated an effort,
they had alleged, to concentrate blacks in one district in order to
keep the adjacent districts as white as possible. But Powell
argued that any change would make his district vulnerable to a
non-black challenger and was thus inimical to black Interests.) 1 3

Puerto Rican leaders In Brooklyn also complained that even
If the new 1974 redistricting did succeed in increasing the number
of black legislators, nothing, in the revised districting law would
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do the same for them (New York Times, June 23, 1974). By con-
trast, black leaders in Manhattan protested that a new district In
East Harlem ostensibly ,rawn to assure the election of a Puerto
Rican, would place two 'liviously secure black districts in jeopardy.
And a noted black academician challenged the whole concept under-
lying the redistricting. "At some point," he wrote, "black and
Puerto Rican politicians must assume the responsibility of their own
political mobilization. The courts should not be asked to require
district lines predicated on turnout. If the minority voters are
not prone to turn out, this Is not...a legal problem but a political
one. The situation calls for the skills of precinct captains, not
plaintiffs" (Hamilton, 1974).

One group especially aggrieved by the 1974 redistricting was
the Hasidic Jewish community in the Williamsburg section of Brook-
lyn. Prior to the realignment, virtually the entire community had
been located within a single Assembly and state Senate district.
In the attempt to create additional districts with the requisite-
sized black and Puerto Rican majorities, however, the legislature
had drawn the new district lines in a way which split the Hasiditm
among two Assembly and two Senate districts. This, their leaders
felt, eroded their political influence. The new lines, they con-
tended, had been drawn to give special favor to two specific
minority groups but. in the process they--another minority group--
had suffered serious political injury. They consequently brought
suit to have the new lines overturned. The central complaint was
that there was no justification for the state to have given special
consideration to any specific ethnic group.

While this case was making its way through the Courts, the
Justice Department gave its approval to the new lines and they
were used in the election of 1974 (and subsequently). Ironically,
only one of the five new "safe" ,(65%+) non-white state legislative
districts in Brooklyn actually elected a non-white representative.
And the 14th Congressional district, also redrawn to "assure" the
election of a non-white, instead sent its white incumbent back to
Congress again!

On March 1, 1977, the Supreme Court, by a seven to one
majority, held that the complaint brought by the Hasidim was with-
out merit and that the state did indeed have the legal right (and
In this case the obligation Imposed on it by the Voting Rights Act)
to draw district lines with the specific purpose of maximizing black
and Puerto Rican legislative representation.

The majority opinion was authored, like the one in Gaffney,
by Justice White--who recognized and even drew on the parallels
between the two cases. "...(N)either the Fourteenth nor the
Fifteenth Amendment, "he wrote, "mandates any per se rule
against using racial factors in districting and apportionment...
Moreover, in the-process of drawing black majority districts in
order to comply with Section 5, the State mu;t decide how sub-
stantial those majorities must be in order to satisfy the Voting
Rights Act .... Because...the inquiry under Section 5 focuses
ultimately on 'the position of racial minorities with respect to their
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• effective exercise of the electoral franchise...the percentage of
eligible voters by district is of great Importance to that Inquiry.'
We think it was reasonable for the Attorney General to conclude
in this case that a substantial nonwhite population majority--in the
vicinity of .65--would be required to achieve a non-white majority
ot eligible voters. " 1 4

Justice William Brennan, in concurring, spoke of "benign
discrimination" which "may be permissible because it is cast In a
remedial context with respect to a disadvantaged class rather than
in a setting that aims to demean or insult any racial group."115

To many observers, the gist of this decision appeared to
move in precisely the opposite direction from an earlier Court de-
cision which had also been widely viewed as a judicial "landmark."
In Comillion v. Lightfoot (1960), the Court held that "when a leg-
islature... singles out a readily isolated -segment of a racial minority
for special discriminatory treatment, It violates-the Fifteenth
Amendment."' 16 (That case arose when Alabama deliberately altered
the boundaries of Tuskagee in order to lessen black voting power.)
Now, by contrast, the Court appeared to be saying instead that
under certain circumstances It was not merely permissible but de-
sirable for a state to single out a specific minority for special ad-
vantages in the delineation of political boundary lines.

The only dissent in the 1977 decision was registered by
Chief Justice Warren Burger, who noted the contrast with the 1960
ruling: "I begin with this Court's holding In Comillion v. Light-
foot, ... the first case to strike down a state attempt at racial
gerrymandering," wrote Burger. "If Gomfllion teaches anything, I
had thought it was that drawing of political boundary lines with
the sole, explicit objective of reaching a predeterminted racial re-
sult cannot ordinarily be squared with the Constitution... The
words 'racial quota' are emotionally loaded and must be used with
caution. Yet this undisputed testimony shows that the 65% figure
was viewed by the legislative reapportionment committee as so firm
a criterion that even a fractional deviation was deemed impermis-
sible. I cannot see how this can be characterized otherwise than a
strict quota approach, and I must therefore view today's holding
as casting doubt on the clear-cut principles established in
Gomillion.... While petitioners certainly have no constitutional right
to remain unified within a single political district, they do have, in
my view, the constitutional right not to be carved up so as to
created a voting bloc composed of some other ethnic or racial
group.... If districts have been drawn in a racially biased manner
in the past (which .the record does not show to have been the case

-here), the proper-remedy is to reapportion along neutral lines.
Manipulating the racial composition of electoral districts to assure
one minority or another its 'deserved' representation will not pro-
mote the goal of a racially neutral legislature. On the contrary,
such racial gerrymandering puts the imprimatur of the State on
-the concept that race Is a proper consideration In the electoral
process. The device employed by the State of New York and en-
dorsed by the Court today, moves us one step further away from a
truly homogeneous society....,,17
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This decision in effect endorses a radical departure from the
traditional Amnerican concept of legislative representation. Former-
ly, legislators have been considered the representatives of Indi-
vidual citizens who happened to reside together within a single
geographic area, but here the Court appears to view lawmakers as
representing not Individuals but specific groups as groups--in this
Instance, as ethnic groups. Indeed, Justice White was quite ex-
plicit on this point: "...the white voter who is In a district more
likely to return a nonwhite representative will be represented, to
the extent that voting continues to follow racial lines, by legisla-
tors elected from majority white districts. The effect of the re-
apportionment on whites In districts where nonwhite majorities have
been Increased Is thus mitigated by the preservation of white
majority districts In the rest of the county.",18 In the same vein,
Justice Brennan wrote that "...to the extent that white and non-
white interests and Sentiments are polarized, ... petitioners still
are Indirectly 'protected' by the remaining white assembly and
senate districts . .. 19, 20

Both Justices White and Brennan were careful to qualify
their view by basing It on the assumption that-racial polarization
exists, but Justice Burger challenged the validity of that premise:
"The assumption that 'whites' and 'nonwhites'... form homogeneous
entities for voting purposes Is entirely without foundation. The
'whites' category consists of a veritable galaxy of national origins,
ethnic backgrounds and religious denominations. It simply cannot
be assumed that the legislative Interests of all 'whites' are even
substantially Identical. In similar fashion, those described as 'non-
whites' Include, In addition to Negroes, a substantial portion of
Puerto Ricans.... The Puerto Rican population, for whose protec-
tion the Voting Rights Act was 'triggered' In Kings County... 21

has expressly disavowed any Identity of interest with the Negroes,
and, In fact, objected to the 1974 redistricting scheme because It
did not establish a Puerto Rican controlled district.... The notion
that Americans vote In firm blocs has been repudiated In the elec-
tion of minority members as mayors and legislators in numerous
American cities and districts overwhelmingly white."' 22

Burger's dissent was reminiscent of one written thirteen
years earlier by Justice William 0. Douglas--who belonged to a
very different Ideological segment of the court. In Wright v.
Rockefeller, the case referred to above which involved the district
of Conqres-sman Powell, Douglas wrote: "The principle of equality
is at war with the notion that District A must be represented by a
Negro (and) that District B must be represented by a Caucasian...
That...Is a divisive force in a community, emphasizing differences
between candidates and voters that are Irrelevant in the constitu-
tional sense.... Government has no business designing electoral
districts along racial or religious lines."' 23

An Inevitable consequence of acceptance of the concept of
"representation by group" which is inherent in the majority
opinions in both Gaffney and United Jewish Orgonizations is that,
at least In general elections, the individual voter Js reduced to the
status of a pawn or chip in a game played by the political parties

868
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or ethnic groups. (This is less true in primary contests. At that
level, the individual voter's choice still plays a role; but in the
general election, the deck has been stacked. The outcome has
been pre-arranged. The Individual voter may as well stay home.
His vote is meaningless!) And whether or not, in individual situ-
ations, specific groups or parties are benefited, the system as a
whole is bound to victimize whole categories of voters: Republi-
cans who live in districts allocated to the Democrats, Democrats in

-districts preordained to be represented by a Republican, non-
whites in districts carved out for whites, etc. Without deliberate
structuring a candidate belonging to a minority party or ethnic
group within a district might have a fighting chance of winning;
but under the procedures condoned in these two cases, victory
has been placed effectively beyond such a candidate's reach--not
because of the irregular distribution of party strength or the
random pattern of ethnic concentration, but because of a deliberate
state policy.

The judicial blessing given to the practice of purposefully
carving out districts for specific groups is troublesome in yet
another respect. The minority groups involved In the New York
situation at which the Court was looking in 1977 happened to live
In relatively compact geographic areas. It was therefore possible
to apply. the quotas sanctioned by the Court. But how' could
this approach be used in situations in which a minority group Is
not conveniently gathered together in easily discernible chunks of
territory? It would be virtually impossible, using even the most
egregious kind of gerrymandering, to establish districts for groups
which might even form a larger proportion of an area's population
than those at issue in this case, but which were geographically
dispersed. 24

The Chief Justice's. dissent touched on this point:
uThe result reached by the Court today in the name of
the .Voting Rights Act is ironic. The use of a mathe-
matical formula tends to sustain the existence of ghettos
by promoting the notion that political clout is to be
gained or maintained by marshalling particular racial,
ethnic or religious groups in enclaves. It suggests to
the voter that only a candidate of the same race, reli-
gion or ethnic origins can properly represent that
voter's interests, and that such candidate can be
elected only from a district with a sufficient minority
concentration. "25

Actually, -the question of the how the practice of deliberate-
ly carving out specific districts for specific groups would work in
a situation in which the groups in question were geographically
scattered need not be limited to hypothetical situations, for the
events in Connecticut which gaverxise to the Caffney case posed
just such a circumstance--although there, unlike the New York
situation of the later case, the groups In question were political
rather than ethnic. Because of. the pattern of party.strength in
Connecticut, It is necessary, In order to create numbers of Demo-
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cratic and Republican districts In proportion to the no-mal state-
wide vote totals of the two major parties, to ferret out scattered
pockets of Republican strength outside Fairfield County and string
enough of them together to form legislative districts. Unless this
Is done, there is no way of "compensating" for the top-heavy
majorities the GOP usually wins in Fairfield. But doing so re-
quires the construction of many districts with grossly contorted,
geographically Illogical shapes.

The plaintiffs who had attacked the Connecticut redis-
tricting pointed to the outlines of many such districts and alleged
that this classic, tell-tale sign of gerrymandering--outlandishly-
shaped districts--clearly Indicated that gerrymandering was the
Inevitable result of the state's efforts to predetermine the political
composition of the Legislature. 26 But Justice White's response
clearly Indicated that the Court viewed gerrymandering as an
acceptable tool for achieving results it deemed desirable: "Com-
pactness or attractiveness have never been held to constitute an
independent federal constitutional requirement," he wrote.27 In
effect, the' 1973 and 1977 decisions do not merely sanction gerry-
mandering; they mandate it, for without it, the "desirable re-
sults" are virtually Impossible to achieve. Indeed, the attorneys
who defended Connecticut's action In the earlier case contended
quite openly that "(N)oncompactness could be the only way to
provide even minimal representation of a scattered minority, racial
or political. "28

The practice endorsed by the Court in both cases is in
effect an attempt to superimpose one system of representation
upon the structure of another. It would be more consistent with
the approach which the Supreme Court appears to have espoused
If the Idea of representation by districts were scrapped altogether
or if the concept of a district as a single contiguous unit of terri-
tory were eliminated. Instead of having legislators represent spe-
cific geographic areas, perhaps they should represent ethnic
groups or political parties per se, with no specified geographic
base. Or, as an alternative, they might represent groups in non-
contiguous districts. In New York, for example, the Puerto Rican
areas of the South Bronx, the lower East Side of Manhattan and
parts of East Harlem and northern Brooklyn might be designated a
single Congressional "district"! In this way, it would be quite
easy to Impose a quota and provide each ethnic minority or politi-
cal party with Its "fair share" of seats. Indeed, in an action
apparently motivated by a desire to maintain Hispanic majorities in
two out of four court districts in El Paso County, Texas (an ac-
tion subsequently sustained by the Justice Department in the
exercise of its reviewing power under the Voting Rights Act), a
non-contiguous district, consisting of two segments separated from
one another by ten miles and an uninhabitable mountain range,
was recently pieced together (Neighbor, 1980).

But the Supreme Court has not directly proposed such overt
abandonment of the traditional concept of a district as a single
piece of land; Instead it has acquiesced In the superimposition of
political and ethnic quotas on a geographically-based system of
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representation. The result of this attempt to divide apples by
oranges Is a hybrid system in which neither approach-- represen-
tation by groups or representation by geographic areas--can work
properly. The only possible way to affect a mixture of two such
basically incompatible approaches is by the most blatant kind of
gerrymandering--and even then, the mixture is only minimally
effective. 29

This approach to legislative representation--one which per-
mits the state, acting in the pursuit of a "desirable" end, to de-
cide how many whites and non-whites or Democrats and Republicans
shall sit In a legislature or in Congress--has been characterized by
its defenders as "benign" or "benevolent" gerrymandering. The
characterization is revealing, for like benevolent despotism, benev-
olent gerrymandering is a distinctly elitist concept. Just as
benevolent despotism takes power away from the people who are
presumably too ignorant or unskilled to manage their own affairs,
and turns it over to a just and wise dictator; so does benevolent
gerrymandering take from the voters their power to determine the
composition of the lawmaking body and turn it over instead to
those presumed to be wIse and fair enough to know what that com-
position ought to be!

"Benign" or "benevolent" gerrymandering, like all forms of
gerrymandering, has yet another consequence of which its advo-
cates take insufficient note. Gerrymandering tends to maximize
the number of politically and racially homogeneous districts and
to minimize the number of politically unstable "swing" (contestable)
districts and racially mixed districts. Because homogeneous dis-
tricts are usually 'safe" districts (more or less certain to be won
by one party or represented by one ethnic group), gerrymander-
ing invariably Inflates the number of safe districts. Barring a
successful primary challenge, the Individual incumbent is virtually
assured of continued reelection for as long as he or she cares to
hold the seat. This has the effect of insulating the legislative
body-against the consequences of changing sentiments and circum-
stances, for gerrymandering has provided the individual Iegislator,
the legislative leadership and the legislature as a whole with rather
strong guarantees of continued office and power. The political and
ethnic composition of the legislature has been effectively frozen for
a decade, and changes are possible only within a limited, narrow
range. The representation system, because it has been made less
politically sensitive and therefore less responsive, has thus been
rendered less able to perform Its most fundamental task: the
translation of public sentiment into public policy as accurately as
possible.

In rendering its decisions in both Gaffney and United Jewish
Organizations, the Court was essentially addressing the question of
how to prevent a dominant party or racial group from carving out
districts In such a way as to disadvantage other parties or groups.
If one rejects the solutions approved by the Court, one ts still
left with the problem itself: how con that practice be effectively
curbed?
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Perhaps the best way to make sure that whoever draws the
district lines cannot do so in a manner calculated to bestow special
advantages on any ethnic group or political party or partisan fac-
tion or favored candidates or geographic area, is to establish firm,
explicit, enforceable, politically and ethnically neutral districting
guidelines or groundrules. Such rules would eliminate the discre-
tion held by those who. draw the lines, and It is precisely that
discretion--that power to decide where district boundaries shall be
placed--which is the very essence of gerrymandering.

The way to eliminate one evil is not to substitute a counter-
evil. The way to preclude the imposition of special disadvantages
on any group Is not by providing that group with compensating
advantages beforehand (often to the consequent disadvantage of
others who may be innocent bystanders). Rather, it Is to make
certain that no special, unwarranted advantages or disadvantages
can be Imposed by or against any group.

Politically and ethnically neutral criteria (such as equality
of population, geographic compactness to the greatest degree
achievable, geographic contiguity and avoidance of needless frac-
turing of existing political units) would make It impossible for who-
ever draws the lines to deliberately maximize or minimize the power
of any group.

The districting provisions of the state constitution of
Colorado, for example, read in part as follows: "In no event
shall there be more than five percent deviation between the most
populous and the least populous district In each house.... Each
district shall be as compact in area as possible, and the aggregate
linear distance of all district boundaries shall be as short as
possible.... Each district shall consist of contiguous.. .precincts.
... Except when necessary to meet the equal-population require-
ments...no part of one county shall be added to all or part of
another county in forming districts.... The number of cities and
towns whose territory Is contained in more than one district shall
be as small as possible" (Constitution of the State of Colorado,
Article V, Sections 46-47).

Such provisions, properly enforced, eliminate the possibility
of any type of gerrymandering, by precluding any deliberately
built-in advantages or disadvantages for anyone. They do not,
of course, guarantee that each political or ethnic group will end
up with a proportionate share of the seats; but they do guarantee
that no group can be purposefully victimized by another. By so
doing, they allow the political process to .work as it ought to work:
with neutral rules to make sure that "the great game of politics"

is played fairly.
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that if an ethnic group has a history of low voter turnout, it is
necessary to draw district lines in such a way as to increase the
concentration of that group"

10. Noting the analogy to the question of numerical quotas
in the area of school admissions, Thernstrom (1979: 60) writes:
"Whether we want a society in which citizens are assigned slots on
the basis of their race or ethnicity is, of course, precisely the
question that the Bakke case has since raised with reference to
higher education. , -

11. See Tyler and Wells (1961: 221-248); and Wells (1978:
9-13).

12. See Wells (1979: 8-14). For the role of Democrats in
passage of the Republican-sponsored 1971 state legislative redis-
tricting bill, see 9-10.

13. Wright v. Rockefeller (1964) 376 U.S. 52.
14. United Jewish Organizations of Williamsburg v. Carey

(1977) 430 U.S. at 161-162, 164.
15. United Jewish Organizations of Williamsburg v. Carey

(1977) 430 U.S. at 170.
16. Gomillion v. Lightfoot (1960) 364 U.S. 339 at 346.
17. United Jewish Organizations of Williamsburg v. Carey

(1977) 430 U.S. at 181-187.
18. United Jewish Organizations of Williamsburg v. Carey

(1977) 430 U.S. at 166 fn.
19. United Jewish Organizations of Williamsburg v. Carey

(1977) 430 U.S. at 178.
20. "Yet incorporating this depressing political assumption

(of racial polarization) into the Voting Rights Act is costly, for it
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produces a society in which political interests are defined by racial
and ethnic ident ity and representation is guaranteed in proportion
to groups' numerical strength." Thernstrom (1979: 60).

21. The initial grounds on which Section 5 of the Voting
Rights Act was ruled to be applicable to parts of New York State
related to the fact that the state had conducted elections using
ballots printed only in English. In the light of New York's heavy
Puerto Rican population, this was interpreted by the Civil Rights
Division of the Department of Justice as being, in effect, a literacy
test--thus bringing Section 5 into play.

22. United Jewish Organizations of Williamsburg v. Carey
(1977) 430 U.S. at 185, 187.

23. Wright v. Rockefeller (1964) 376 U.S. at 66.

24. This writer was recently made aware of an actual situa-
tion involving precisely this problem in the State of Alaska.
There, the "native Alaskan" population makes up a significant
proportion of the total population but is scattered in small villages
in many areas of the state. The construction of districts designed
to provide this minority with proportionate representation in the
legislature is therefore virtually impossible. A similar situation
may exist in parts of the southwest with regard to small, scattered
urban and rural Hispanic enclaves.

25. United Jewish Organizations of Williamsburg v. Carey
(1977) 430 U.S. at 186.

26. Brief for Appellees, Gaffney v. Cummings, 41.

27. Gaffney v. Cummings (1973) 412 U.S. at 752 fn.

28. Brief for Appellant, Gaffney v. Cummings, 72.

29. As Thernstrom (1979: 63) notes (and as the eventual
electoral outcome in New York points up), "Even the most care-
ful drawing of ward lines does not guarantee the representation
of minorities in proportion to their size. Proportional racial and
ethnic representation is a dubious end, and single-member dis-
trictinq an inadequate means."
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'Affirnaliw G wryin 1*ndri;lg'
Compounds Disti'ictillg Proble is

by Davi I. Wells*

N 1960 in Gomillion v. Lightfoot-witIcly hailed as a landmark deci-
sion-the United States Supreme Court ru:ed that "when a legislature

.. . singles out a readi1¢ isolated segment of a racial minority for special
discriminatory treatment, it violates tho Fifteet-h -Amendment." That case
arose when the Alabama legislature (kiberatcv altered the boundary lines
of Tuskegee in order to lessen the power of U!ack voters in that city.

In 1977 the Supreme Court turned ISO degrees away from the gist of that
ruling and held instead that under certain circums.tances it was not merely
permissible but indeed desirable for a state to singe out a specific minority
for special treatment-for special advantages--in the delineation of political
boundary lines.

The origins of this significant case, decided last 'March 1, go back to the
voting rights act' of 1963 as amended by Congress in 1970. That act, in a
section clearly designed to protect black voting rights in southern states,
provides that states or subdivisions of states ;counties. cities) which are
subject to the pro-isions may not enforce any change in procedures related
to voting without the approval of either the U. S. attorney general or a
three-judge federal district court in the Distrct of Columbia. A state or
subdivision is subject to the act if two situa''ons obtain: if less than 50
percent of all per-sons of voting age were registered to vote as of Noveniber 1,
1968, or if the number of persons voting in the 158 presidential election was
less than 50 percent of the voting-age population: and if the attorney general
finds that the state or subdivision has main:ained a literacy test or an
educational or "moral" qualification for voting. Since the courts have ruled,
quite properly, that political redistrictin, is indeed a change in procedures
related to voting, redistricting laws in states and subdivisions covered by the
law are not valid unless they receive federal approval in de prescribed
manfier.

This section of the act was applied in a number of southern states ill the
redistrictings which followed the 1970 census. and its application led to the
overturning of districting laws quite clearly aimed at limiting the growing
political strength, of blacks in several states.

In 1971, however, it was found that the law, dearly intended by its framers
and.supporters to combat the clha.sic forms of anti-black liscrimination in
the south, nevertheless was technically applicable to three northern counties:
Bronx, Kings and New York counties, all of them in New York City.

David 1. Well 6 ;,isi nt director, folitic.! epartmcnt, and New York State legislative
representative, Interational LadtiIs' Garinnt Work-ra" .niun.

10
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Fewer than SO'percent of all persons of voting age. had vted in these
counties in 1968, and the state did have a literacy qualification for voting.
The state maintained, however, that no literacy test used during the previ-
ous decade had either the purpose or effect of abridging the right to vote
because of race or color, and pointed out that the literacy requirement was
no longer in effect. Therefore, it sought to have the three counties exempted
from the provisions so that the legislative and congressional redistricting
actions then pending would not have to be submitted to the attorney general
or to the D. C. court. The state's motion was granted and the state legislative
redistricting (passed in December 197 1) and the congressional redistricting
(passed in March 1972) went into effect and were used for the election of
1972 without having obtained any form of federal approval.

In October 1973, Assistant U. S. Attorney General J. Stanley Pottinger
and the NAACP Legal Defense and Education Fund moved to reopen the
matter. Pottinger noted that New York State had conducted an election
using ballots printed only in English. This, he argued. meant that New York
still did, in effect. have a literacy test for voting and that, therefore, it was
subject to the voting rights act. In January 1974, the D. C. district court
accepted these contentions and ordered that the New York redistricting
statutes be submitted to the Justice Department for scrutiny. The state
submitted briefs defending the way in which the boundaries had been
redrawn, and the NAACP fund submitted counter-arguments and called on
the department to disapprove the laws.

On April 1, 1974, Pottinger, on behalf of the justice Department. ruled
that, with regard to Kings (Brooklyn) and New York (Manhattan) counties,
the state had not proven that the redistricting laws did not have the purpose
or effect of abridging the right to vote because of race or color. (The Justice
Department reportedly did not pursue the charges against the Bronx district
lines because that county's regular Democratic organization had agreed to
run two additional minority candidates for legislative seats in the upcoming
election.) Several districts were specifically cited by Pottinger. He said that
blacks had been unduly concentrated in Shirley Chisholm's 12th con-
gressional district in Brooklyn, and also noted "excessive" minority concen-
trations in several Brooklyn and Manhattan state legislative districts, and
consequent dilution of minority strength in adjacent districts.

The Pottinger ruling introduced a new element to the already highly
controversial issue of redistricting. In the past, courts had acted negatively,
to invalidate districting arrangements which deliberately minimized the
number of minority group representatives. Now, a legislature was being told
to take positive action to maximize the number of minority lawmakers,_thus
applying the concept of "afirnative action"-positive steps to atone for
alleged past i4justices--to the districting process.

In fact, when the legislative lines in questionwere originally laid out, they
were not motivated by a desire to minimize minority representation. Rather,
they were drawn in the first instance by Republicans to minimize Demo-
cratic representation where that was possible, and in areas where the Re-
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publicans could gain no advantages. selected Democrats were given a say in
the placement of the lines in order to assiire some Democratic votes for the
plan in the legislature in the face of some threatened GOP defections. If any
Democratic legislators were -protected." it was not .whites who were pro.
tected from potential black or Puerto Rican 'challengers but rather regulars
who were protected from potential threats posed by "reform" Democrats, all
of whom were white.

The legislature proceed ed to redraw the congressional lines in Brooklyn
and the state legislative lines in both boroughs. The new plan did not change
the number of districts with non-white majorities, but did alter the size of
those majorities. The stated goal was to create a number of additional
districts in which the non-white majorities were in the neighborhood of 6S
percent-a figure which the Justice Department had apparently informally
indicated would be required to overcome the effects of smaller minority
participation levels.

The new district lines pleased some but strongly displeased others, includ-
ing a significant number of non-whites. Manhattan Borough President Percy
Sutton complained that the new lines, rather than adding to the number of
minority legislators, would probably jeopardize the seats of several already
in office. And City Councilman Samuel D. Wright, one of the prime movers
in the efforts to have the lines redrawn in the first place, indicated that he did
not believe the new district lines had placed enough blacks and Puerto
Ricans in the new congressional district.

Puerto Rican leaders in Brooklyn also complained that even if the new
arrangements did succeed in increasing the number of black legislators,
nothing in the revised districting law would do the same for them. And, by
contrast, black leaders in Manhattan protested that a new district in East
Harlem ostensibly drawn to assure the election of a Puerto Rican, would
place two previously secure black districts in jeopardy. And a noted black
academician, Charles Hamilton. challenged the whole concept underlying
the redistricting. "At some point," he wrote, "black and Puerto Rican
politicians must assume the responsibility for their own political.mobiliza-
tion.... The situation calls for the skills of precinct captains, not plaintiffs."

One of the groups especially aggrieved by the 1974 redistricting was the
Hasidic Jewish community in the Williamsburg section of Brooklyn. Prior to
the boundary realignment, virtually the entire community had been located
within the lines of a single AsSembly district and a single state Senate
district. However, in the attempt to create additional districts with the
requisite-sized black and Puerto Rican majorities, the legislature had drawn
the new district lines in such a way as to split the Hasidim among two
Assembly and two Senate districts. This. their leaders felt, seriously eroded
their political influence. The I-la.Adiic leaders reas.oned that the new lines had
been drawn, to give special favor totwo specific minority groups, blacks and
Puerto Ricans, but that as a result they-miother minority group-hal
suffered serious political in.-,ury. They consequently brought suit to have the
new district lines in Brooklyn overturned. The.central complaint was not so
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much that the Ilasirlirm had r.f;t been given special consideration, but that
there was no justificatin for Cie state to have given special consideratiri, to
any-specific ethnic group in thie dlelineation of legislative districts.

Despite the objections, the Justice Department gave its approval to the
new lines in July anti the.- were used in the election of 1974 (and again in
1976). It is interesting to note "hat of the five new "safe" (65%+) non-white
districts in Brooklyn. only one actually elected a non-white representative.
Nevertheless, the principle ,nderlying the 1974 redistricting remained
highly controver-4aJ. and tE~e i-ues raised by the legal challenge instituted by
the Hasidim remained to be 6ecided.

In January 1975. in a two-:o-one ruling, a three-judge federal appeals
court rejected the complaint oi :he Hasidim. The ruling was appealed to the
U. S. Supreme Court which, in" March 1977 held, by a seven-to-one majori-
ty, that the complaint was without merit; in other words, that the state did
indeed have the legal right, and. in this case, the obligation imposed on it by
the federal voting right: act, to draw district lines with the specific purpose
of maximizing black and Puer-. Rican legislative representation.

The majority opinion. w-rittn by Justice Byron White, said that:

... neither the Fourtcenth n-or the Fifteenth Amendment mandates any per se rule
against using racial factors in elist.-ctinz and apportionment. . . . Moreover. in the
process of drawinz black majority -lisr-icts in order to comply with Section 5 (of the
Voting Rights Act,. the State must d'ecide how substantial those majorities must be in
order to satisfy the Votirz Rizhts Act. . . . Because the inquiry under Section S
focuses ultimately on -the position .f racial minorities with respect to their effective
exercise of the electoral fr ..'chi.se the percentage of eligible voters by district is of
great importance to that inqui-n'." . . We think it was reasonaLle for the Attorney
General to conclude in this case tha: a sub t,7atial nonwhite population majority-in
the vicinity of 6Se-would be reqiirid to achieve a ion-white majority of eligible
voters.

justice William Brennan. in a concurring opinion, spoke of the concept of
"benign discrimination- which -may be permissible because it is cast in a
remedial context with respect :o a disadvantaged class rather than in a
setting that aims to demean or insult any racial group."

The only dissent was registeed by Chief Justice Warren Burger:

I begin with this Court's holding in Gomillion v. Lightfoot, . . . the first case to
strike down a state attempt at ra6a: gerrymandering. If Gomillion teaches anything,
I had thought it was that drawxinc -f political boundary lines with the sole, explicit
objective of reaching a preecermintti racial result canno; ordinarily be squared with
the Constitution. . . The words -racial quota" are emotionally loaded and must be
used with caution. Yet this u.ndis.;uted testimony shows that the 65% figure was
viewed by the legislative reapporticnment committee as so firm a criterion that even
a fractional deviation w. dct-mc- impermissible. I cannot sec how this can be
characterized otherwi.v t.an a strict quota approach, and I must therefore view
today's holding a casting douN ornhe clear-cut principles established in Gomillitin.
.. . While petitioners certnilvy have no con.stitutional right to remain nilied within a
single political district. they di' have. in my view. the constitutional right not Ito be
carved up. o as to create a voting Uoc composed f some other ethnic or racial group.
... If districts have been drawn ia a racially biased maotier in the past (which the
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record does not -&how to haw a lwen the case here). the proper remedy is to reapportion
along neutral lines. Manilpulating the racial ctmposition of electoral districts to
assure one minority or another its "deserved" representation will not pronmtethe
goal of a racially neutral legislature. On the contrary. such racial gerrymandering
puts. the imprimatur of the state on the concept that race is a proper consideration in
the electoral process. .... The device employed by the State of New York, and
endorsed by the Court today, moves us-one step farther away from a truly homoge.
neous society ...

This decision (officially entitled United Jewish Organizations of IVit-
liamsburg v. Carey), in effect legitimizes a radical departure from the tradi-
tional American concept of legislative representation. In the past, legislators
were viewed ai the representatives of individuals who happened to reside
together within a single geographic area. By the logic of this decision,
however, lawmakers are seen not as representing individuals but rather as
representing specific groups as groups: in this instance, ethnic groups. Jus-
tice White was quite explicit on this point: ". .. the white voter who. . . is in
a district more likely to return a nonwhite representative will be represented,
to the extent that voting continues to follow racial lines, by legislators elected
from majority white districts. The effect of the reapportionment on whites in
districts where nonwhite majorities have been increased is thus mitigated by
the preservation of white majority districts in the rest of the county." And in
the same vein. Justice Brennan wrote that "... . to the extent that white and
nonwhite interests and sentiments are polarized,... petitioners still are indi-
rectly 'protected' by the remaining white Assembly and Senate districts. .. "

Both opinions are, of course, based on and qualified by the questionable
premise that such a polarization does in fact exist, a premise forcefully
refuted by Justice -Burger:

The assumption that "whites" and "nonwhites"... form homogeneous entities for
voting purposes is entirely without foundation. The "whites" category consists of a
veritable gzdaxy of national origins. ethnic backgrounds and religious denominations.
It ,imply cannot be assumed that the legislative interests of all "whites" are even
substantially identical, In similar fashion, those described as "non-whites" include, in
addition to Negroes. a substantial portion of Puerto Ricans. . . . The Puerto Rican
population. for whole protection the Voting Rights Act was "triggered" in Kings
County . . . has expres..ly disavowed any identity of interest with the Negroes, and,
in fact. objected to the 1974 redistricting sch -me because it did nt establish a Puerto
Rican controlled district.. . . rhe notion that Americans vote in firm blocs has been
repudiated in the election of minority members as mayors and legislators in numerous
American cities and districts ove'rwhelmingly white.

While the notion of "representation by group" as well as the concept that
the state should make positive efforts to guarantee that such groups be
assured a "fair" or proportional share of the seats in a legislative body, was
stated quite explicitly in this decision, it was at:tually foreshadowed in a 1973
Supreme Court ruling in GaJff'ey v. Cummings, which involved a redistrict-
ing of the Connecticut legislature. In that instance, however, the issue was
not ethnic but political-not. whites and uon-whites but Democrats and
Republicans. Interestingly, that opinion also was authored by Mr. Justice
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White, who recognized and even drew on the parallels between the two cases
In writing the later opinion.

The Connecticut redi*.:tricting had. t.en attacked on the grounds that it
allowed too wide a ptipulation variation among districts and that the state
admitted that it hall deliberately attempt erl to create specific numbers of
Democratic and Repulican districts in rough prolrtion to the normal
political party dlivisioh -xithin the state. Just as Justice Brennan saw New
York's 1974 recdistrictinz as "benign discrimination," the attorney who de-
fended Connecticut's action had, on at least one occasion, referred to the
redistricting as a kind of "benevolent gerrymandering."

The plaintiffs in Connecticut had charged, among other things, that this
deliberate political structuring violated the rights of minorities: Democratic
minorities in districts which; the state had preordained would be Republican
and vice versa. Butthe Supreme Court ruled that such .'benevolent, biparti-
san gerrymandering" was not merely permissible but that it was also com-
mendable. "The very" essence of districting." said White. -is to produce.., a
more 'politically fair' result than would be reached with elections at large.

(N)either we nor th e district courts have a constitutional warrant to
invalidate a state plan . . . because it undertakes, not to minimize or
eliminate the political strength of any group or party, but to recognize it and,
through districui,:g, provide a rough sort of proportional representation in
the legislative hi ... " (emphasis added). And in reply to the complainants'
charge that the state's efforts to ferret out pockets of each party's strength
had necessarily resulted Ln many grotesquely shaped districts, White wrote
that ". . . compactness 0: attractiveness have never been held to constitute
an independent federal constitutional requirement for state legislative dis-
tricts." In other words: -yes, you may gerrymander-t6 produce results
which we deem desirable."

The logic of both the 11,73 and 1977 rulings not.merely sanctions but also
virtually mandates gerr-mandering, for political and ethnic groups are
generally spread quite ur.evenly across a state or subdivision. The situation
which gave rise to the G:-'ney case provides a good illustration. The most
heavily Republican area c, Connecticut in most elections is Fairfield County,
which is located in the extreme southwestern corner of the state. Democratic
strength is scattered throughout other areas. Republican candidates fre-
quently win heavy major-ties in races in Fairfield, while Democrats win in
many other areas. but generally by smaller majorities. Therefore, in order to
create a number of districts which is in proportion to the normal statewide
vote totals of the two major parties, it is necessary to seek out scattered
pockets of Republican s.:rcngth outside the Fairfield area and to string
enough of them together to form legislative districts. Unless this is done.
there is no way of "compensating" for the top-heavy Republican majorities
in Fairfield. But doing so virtually requires the construction of districts with
contorted, outlandish, geographically illogical shares.

The remedy sanctioned by the 1977 decision-the deliberate carving out
of districts to create seats for specified ethnic minorities-raises yet another
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problem. This remedy is feasible only because the minorities in this instance
happen to be. geographically ctpact. But what about minorities which may
have been subject to discrimination halt which are not gathered together in
discernible enclaves? It would be virtually impossible to establish districts
for groups which might even form a larger proportion of an area's population
than the ones at issue in this case but whi.h were geographically dispersed.
How could such a remedy protect them?

The chief Justice's dissent touched briefly and peripherally on this point:

The result reached by the Court today in the name of the Voting Rights Act is
ironic. The use of a mathctnatical formula tends to sustain the existence of ghettos by
promoting the notion that political clout is to be gained or maintained by marshalling
particular racial, ethnic or religious groups in enclaves. It suggests to the voter that
only a candidate of the same race. religion or ethnic origins can properly represent
that voter's interests, and that such candidate can be elected only from a district with
a sufficient minority concentration.

The very concept of "benign gerrymandering"-of "affirmative action" in
the establishment of electoral district boundary lines--poses issues which go
to the heart of the function of districting. Districting is the process of
dividing a geographic area into separate pieces. each of which then is
apportioned one (or more) representative(s) in a legislative body. It is a
function of a system of representation based on geography. But the idea of
affirmative action, whethe- applied in this or any other context, is based on
something quite different: on specific groups within a community, regardless
of where the individual members of that group may reside. And affirmative
action, as that term has come to be used, necessarily requires the use of a
group quota. Such a quota is relatively easy to apply if one is dealing with
proportions only.

Thus, a racial quota could easily be superimposed on a legislative body
which is elected by a system of proportional representation. It could simply
be required that a particular group's proportion of the total population be
reflected in the membership of the legislative body. But to attefnpt to apply
quota to a legislative body which is geographically based (as are the U. S.
Congress and every one of the state legislatures) is to mix two fundamentally
incompatible concepts. If we are tor have proportional representation of
groups, perhaps we should consider scrapping the idea of geographic rep-
resentation altogether: do away with districts and elect our lawmakers on an
at-large basis, using a PR system.

The approach of the Supreme Court attempts to create a kind of hybrid
system which in the long run cannot properly perform the function of either
geographic or proportional representation. To attempt to superimpose one.
system-one concept-on the other makes gerrymanrering unavoidable.
And-Ntffirinative gerrymandering." like any other form of that ancient and
dishonorable practice, produces a deliberate and highly undemocratic dis-
tortion in the way the legislative rej)re.,entations ,ybteni operates. Any form of
gerrymanderingz means that those who dlrav the district b oundary lines have
attempted to predeItermine the ethnic (or pliticali composition of the legis-
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lati,"e ihdy. Ti, the extent that they stitcee:l, the power of the voters Ia%
beap irnVIpari by thei iii;il matl:er.i.

'The it:Jr,'rimrle unedcl l.ing the iti;i oJ" "lenidgn" or **e.wvoht" gerryvm:a.
during i" (ll'aerO I"ly elitist iii nature. for it a;%tinifN Ihat 1hl.s w ilsh Ili
powrr to firam.- the liie. (Zir th'awe with .uffiL ient judiria] fir lIual :uthioriiy If
dictate IT the Iici: il drawersJ are w;iA. and fair and ben('olent enough I(, hW
entrste:. wit ! the lom~er tr ireortlain the ethnic or. i-,litical complexion of
the levi stie: bra.2nci of govL:rnnient. and. therefore, indirectly. the fate rif
all 1 evgivion. Under this concept, the iople in effect 'kc:u'te a signifirait
portion "* their authority over how they are to lie glivvrnetl to some fli.in-
tereszed zuthcirity presumed to have the wisdom to know what is ex.t.

If th6 ipprm:arh is rejected. however. one is still hft with the que.-tionI tf
how to ;revc.t one ethnic or political gr';up in control (of the di.,tricting"
process 63ni c.arir,,,, out districts in such a way ait to create a disadvantage
for othet .roup,.

The mL-t e-ec'ive way to prevent gerrymandering. buth affirmative anti
negative. .s nt-c to impose arbitrary qttotas: n(or is it to vest special power in
some juridal %umpire or even in a nonpartisan authority. Ratlier. it is i
make su.:- that whoever draws the district lines cannot do so in a manner
calculate: to Its:,ow special advantages on any ethnic vroup. any political
party. an. partiIZan faction, any favored candidates or any i:xoraphic area. And
the best vay tc do this is to establish firm, explicit. politically and ethnically
neutral gudeli.ies or groundrules. Such rules would eliminate the (liscretion
held by tiose -who draw the lines, and it is precis-ely that discretion. that
ability to nake a judgment as to where district boundaries shall be placed.
Lad w-ho vill he helped and who will be hurt, which is the very essence of
gerry an:crin:.

Poiticay a.d ethnically neutral criteria (such as equality of population.
geographi: corpactness to the greatest degree achievable. geographic con-
tguity an: ava~da.ce of needless crossing of boundaries of existing political
units) woud m".ke 't impossible for whoever draw the district lines to do so
i a way zesigmed to minimize the political power of any group.

Sucb p-vis:iLns. properly enforced, eliminate the possibility of any type of
errr-anerin by precluding any deliberately built-in advantages or dlis-

advan.iag,. for anyone. They do not, of course. ab.solutcl% guarantee that
each eh11L or L-nitical group will end up witl, a proportionate share of the
seats; instead, rhey let the political chips fall where they may. In so doing,
they allowt the ;political process to'work as it ought to work: with neutral
rules to nu-ke :ure that the game is played fairly. -

The w&- to eimin:te one evil is not to substitute a counter-evil. The way
to preclute the- im;isitiom of social diadvantages tin ally group is not by

sto ,'in :oncn.,.ating ;~ahvantmges on themii later. to th' io.'qett di.osqe-
vantage ut" olluars %vito may be innocent I-stanlers. Rathe , it is to make
absolzt'l:, :vrt.:n that nIo slpcial. utinwarranted aivatitages or disailvantagi's
can b e inuose'4 by any group or against anty group in. thei' future'.

As in titer zarevs to whi'h it has beten applied. afiirwat.i'C actionI ini

cfstrictini -tcrms to create at least as many and perhaps iore problems as it
6 intend..l to .
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Choosing a Representation Sys- em:
More than Meets the Eye

by Howard D. Hamilton

T here can be no universally best way of structuring a city council,
because the specific characteristics of each city are important fac-

tors. An intelligent choice of an electoral-representation system requires
consideration of a cityls political traditions and other elements of its pclit-
ical culture, of the systems mesh with other political structures, and of the
institutional context within which the polity functions.

Representation is a complex matter. Basic questions are representation
of whom to do what, but there is a host of other significant considerations.
The issue is more than district vs. at-large election of council members,
as it also involves decisions about election methods-.partisan or nonpar-
tisan, plurality or limited voting, or some variant of proportional or minority
party presentation.

Additionally, more than representation should be evaluated in the selec-
tion of an electoral-representation system, because any change of system
almost certainly will have other signt'icant consequences, including some
unforeseen ones. The other important considerations to be analyzed and
assessed include the impact on the electoral opportunity structure nnd
the caliber of council members and their orientations, any effects on polit-
ical parties, the comparability of the electoral-repres.entation system with
other structures such as the council-manager system, or its compatabiity
with other institutions such as neighborhood councils. Representation is
not alpha and omega, the only important value.

The assortment of electoral-representation arrangements in American
cities may be conceptualized as ranging along a continuum from the ward
politics model of a large council elected by districts in partisan elections
to the municipal reform model of a small council elected at large in non-
partisan elections. The emphasis of the ward politics mo l is represen-
tation of local and particular interests. The reform model fosters represen-
tation of less particular interests and of those with no geographical

"Howard D. Hamillon is professor of political science, Indiana University, Indianapblis. This
is his address to the 85th National Conference on Government in Detroit. November 11,
1979.
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concentration, more attention by the electorate to city iss and to the
qualifications of candidates rather than party labels, a stronger council
and rational decision making.

The writer's study of this subject in Cincinnati was to answer the ques-
tion, "What would be the probable and possible effects, both immediate
and long range, if Cincinnati were to switch from at-large election of mon-
bers of the city council to elections by districts?" The effort to grapple with
that question included investigation of the effects in three comparable
sized cities (Dallas, Indianapolis. San Francisco) which switched to dis-
tricts during the last decade (Electing the Cincinnati City Council. Ste-
phen H. Wilder Foundstion, 1017 Provident Tower, Cincinnati 45202,
1978. 124 pages, $3.00). Cincinnati's structure approximates the munici-
pal reform model, but it deviates in the fundamental respect of having
partisan elections in combination with a nonpartisan ballot.

Interest in districts was sparked by the failure of any black candidates
to win seats "-, the 1975 election. That was one product of the shift in 1957
from proportional representation election to the "9X" system (vote for any
nire candidates for the nheseats). Black candidates fared very well dur-
ing the PR era, but never as well afterward. The 1975 shutout was the
joint result of the 9X system and the coincident retirement of a veteran
black councilman and the resignation of the other one. The young black
nominees for their seats lacked the prominence required for victory in the
at-large plurality election. A black candidate did win in 1977, however, and

election may be an acid test for the at-large 9X system, after the census
confirms that blacks are essentially a third of the populace.

Districting would be less advantageous for blacks in Cincinnati than in
most cities, because the black p.qpulation is more dispersed. If "safe"
districts (at least 60 percent black) were drawn, approximately 30 percent
of the blacks would live outside those districts. The optimal arrangement
for black voters and black politicians would be the Hare PR system as
before 1957.

Five district maps were drawn to assess the effects of districting and
various combinations. Two maps were drawn with six districts, one to
maximize population equality, compactness and adherence to neighbor-
hood boundaries, the other to maximize the election prospects of black
candidates. Similarly, two maps Were drawn with nine districts, and an-
other with 10 districts drawn to benefit black candidates. Those maps
enable one to estimate the number of seats likely to be won by black
candidates-under 10 arrangements: nine and 10 districts with color blind
districting, and the same drawn to maximize election of blacks; combina-
tions of 6-3, 8-7 and 10-5, also districted both ways.
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The likely results may be compared with 9X elections. Ten districts is

the only arrangement that would guarantee significantly more black coun-
cil members (20 percent) than the 11 percent of the 1977 election. Each
of the systems would produce more than 11 percent if the districts were
drawn to maximize the number of -safe" black seats. With nine districts
there could be two "safe" and one racially balanced district. With 10
districts there could be three "safe" black districts. Combinations would
be the least favorable arrangement for blacks, because of the imorobabil.
ity of winning any of the at-large seats.

A rational choice by blacks between alternative scenes involves more
than how many black candidates are likely to be elected- It also requires
consideration of the trade-offs, i.e., the c3sts. Districting would be disad-
vantageous to the blacks outside the black districts, and to some black
politicians. District council members, black and white, would have less
political stature. And, most importantly, blacks would lose their strategic
position in Cincinnati elections. They now exert considerable or decisive
influence on which white politicians reach city hall.

There are other trade-offs that concern both blacks and whites. An at-
large council member has to be a moderate. With districts, white candi-
dates would have no electoral incentive to be concerned about black
interests. The moderation of Cincinnati politics may be less a product of
fortune than of the election system. Another consideration iS that district-

wuld "ghettoize" C nr ati elections. An additional one is the contro-

were selected as a guideline, another issue might appear. Should any
other group be entitled to districts, e.g., Appalachians?

Some characteristics of Cincinnati elections are superior to those in
most large citas. There is vigorous party competition and less irrelevant
rhetoric than ine might expect for intensely competitive elections. The
quality of most party nominees is good. so that there is no occasion for
anxiety about tMe competence of. the next council. Party is the foremost
determinant of voting, but there is little blind party voting.

There also are serious weaknesses. The voting rate is distressingly low,
campaigns am expensive, recent elections have been rather issueless,
and hence name recognition is excessively important, which helps make
incumbents nearly invincible and handicaps black candidates.

The average reported campaign expenditure in the last two elections
was $15,000 per candidate. $18.000 per party nominee, and $21,500 for
the winners. That is substantially less than for the 1977 San Francisco
district election and substantially more than elections in Dallas and India-
napolis. Districting in those cities reduced the average candidate expen-
diture as the aggregate outlay increased. Curiously, the campaign ex-
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pense has some side benefits. ft prevents the ballot from ben overloaded
with self-starters, and enables the political parties to be successful nomi-
nators and to make council elections partisan contests rather than only
beauty contests.

The parties make an effort to invoke issues by rather comprehensive
and explicit platforms, but issues are obscured in tha free-for-all nature of
the campaign. with each candidate talking about whatever occurs to him.
Logic and the experience of Dallas no San Francisco indicate that dis-
tricting would add another obstacle: campaigning would have less focus
on citywide matters. It should be noted that Cincinnati is not unique; few
local govmernts are models of the mandate theory of elections.

Only 44 percent of those efigible voted in the 1977 election. Logically,
the effect of districting should be less voting because of less party com-
petition, and such was the experience of San Francisco and Indianapolis.
Nonvoting is a cause for concern in Cincinnati but not for embarrassment.
as its voting rate is higher than for mast cities.

The electoral success rate of incumbents since 1957 has been 89 per-
cent. Would it be less with districting? Logically not, because most dis-
tricts would not have keen party competition. Incumbents continued to
win after districting in Dallas and San Francisco. For all the .%ge cities of
the nation the incumbent success rate is 84 percent.

The reelection rate poses the same questions. What is the nature and
quality of accountability? And how would accountability be affected by
districting? District advocates assert that at-lae council members are
unaccountable and that the remedy is districts. Their opponents assert
that accountability is better when the council member is answerable to all
the voters of the city The nub of the matter and the root of the disagree-
ment is "accountable to whom. for what?"

A familiar theme is that a high reelection rate is proof of weak account-
ability. The reasoning is that a high reelection rate produces electoral
security and differences to constituent preferences. That logic is not ap-
plicable to the Cincinnati council, where the reelection rate has not been
ampanied by a sense of security. Incumbents campaign as vigorously
as other candidates. necessai y, because the competition is three-dimen-
sional: between paitoe, between incumbents and challengers. and be-
tween icu.mets.

A less famslir argument'is ap in Cininnati. To some unmea-
surable extent, accountability is vitiated by the fact that an incumbent'
record may be obscure in the large field of at-large elections, and there is
leSS probability that his record will be spread before the voters by an
opponGnt, as might occur in district elections.

Most controversy atxut. whether a council is or is not accountable has
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an inarticulate major premise: accountability is defined. operatirially as
responsiveness to some set.of demands and interests. Judgments about
accountability usually hinge on the question of what should be the ordering
of categories of demands and Interests. System choice is related to the
ordering of demarods by councils, and to whom a council member will feel
most accounta'ie. Particularisitic interests rank higher for a district than
for an at-lar.a councilman, who has an incentive to give more weight to
broader interests and more consideration to the question of which interests
are most congruent with his perceptions of the good of the city.

Analysis of 1977 election data indicates that with the two-way compe-
tition of the last decade, districting would have less effect on party for-
tunes than some politicians anticipate, but the data provide no preview of
what would occur if the Charter-Democratic coalition were to dissolve and
three-way competition were to resume.

The analysis shows important effects on the party system: an absence
of close party competition In most districts, several solid coalition districts
and two strong Republican districts. That would affect the opportunity
structure, adversely for Charter and Democratic politicians residing in
Westwood or Hyde Park and Mt. Lookout, and for Republicans residing
elsewhere. It would change the Republicans from a citywide party to the
Westwood and Hyde Park party.

Districting would erect formidable obstacles to maintenance of the
Charter-Democratic coalition. Numerous politicians predict that the coali-
fi %n wwuW raoqd, pnol thar.affor tha Char~n .r t 10," "o"d ON. ..- ';""

Hence, system choice involves a judgment about the value of the Charter
party, intrinsically. and as an element for preserving party competition.

Effective party competition is nearly an extinct species in large cities;
its continuance in Cincinnati is not written in the stars. System choice
involves a judgment about the value of effective party competition. There
is considerable reason to believe that it is valuable for large cities and that
each of Cincinnati's parties contributes to making its government repre-
sentative. Both logic and Cincinnati's experience of 30 years indicate that
the system most favorable to the maintenance of party competition is
proportional representation.

The premise of council-manager government is that the council shafh be
a strong legislature; i is the lynch pin. Hence, system choice for Cincinnati
involves judmgents about how the alternatives relate to the quality of
council members as decision makers, their collective capacity for rational
decision making, and the fit of each alternative with a council-manager
government.

The abundant data about the quality of council members since 1925 are
not ambiguous. At-large election, party cr)mpetition and the absence of

J,
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an overshadowing mayor have made Cincinnati's council exceptionally
Important, and the quality of its membership has been remarkable. Dis-
tricts would diminish the importance of council seats, weaken party com-
petition and possibly generate pressure for elevating the mayor.

Districting would change the opportunity structure in numerous ways,
some of which are discernible. It would increase the opportunity of candi-
dates with less access to funds or less extensive reputations, for those
with less moderate views or rhetoric, and also for black candidates if
districts were drawn for that purpose. There would be some corresponding
diminution of opportunity for the types that have been nominated by the
parties and elected; to some extent this Is a zero sum game. It probably
would Increase the opportunity for "ocals"--ong-time residents and
members of old families-at the expense of "cosmopolitans," the types
that have been prominent in the council. It also would have the aforemen-
tioned geographical effects on Democratic, Republican and Charter poli-
ticians according to their residence. Whether the overall effect would be a
net expansion or contraction of the opportunity structure is unpredictable.

The effects of districting on tMe council's capacity for rational decision
making would be partially a function of the effect on the caliber of council
members but also the effect on their orientations. The hypothesis that at-
large election is more likely to produce an orientation appropriate for ra-
tional decision making has not been investigated by scholars. Tlere is
only fragmentary evidence, such as the contrast between the Cincinnati
council and Cleveland's, and the judgments of experienced officials, that
an at-large council is more capable of establishing priorities, developing
long-range plans and carrying them through.

Another premise of council-manager government is cooperative rela-
tionships between the two organs. One would expect some stresses with
district elections to the extent that council members become advocates
for their bailiwicks. An effect of districting in Dallas was the generation of
substantial tension between the manager and council members. At-large
election evidently is not a sine qua non for satisfactory council-manager
relationships, as there are several manager cities with districts. Logic and
the Dallas experience, however, indicate that a district-based council is
not as good a fit with council-manager government.

A prominent characteristic of the district system is the volume and
variety of constituent services by a councilman. Cincinnati's council mem-
bers also are ombudsmen on a big scale, but the scope may be restricted.
An at-large councilman possibly has less incentive to seek favoritism or
to exert excessive pressure on city departments;. Districting might expand
the scope of constituent services, but ombudsmanship is not a neglected
function in Cincinnati.
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The burgeoning neighborhood organizations of Cincinnati provide very
extensive linkage between the council and the citizenry. Visitors may be
surprised by the number of neighborhoods and the intensity of neighbor.
hood identification. Officials and politicians scramble to pay fealty to the
neighborhoods. A questionnaire answered by 51 officers of community
councils confrmred that they are major channels of communication and
consultation. The interaction is at a high level, and all but a few neighbor-
hood leaders characterized their relationships with the council as good or
satisfactory. Does the combination of ombudsman services by council
members and the network of community organizations provide satisfac-
tory linkage, or is a-district system needed?

"Do you favor electing the nine members of the city council on an at-
large basis or do you favor election by districts?" Some respondents prefer
a combination. The volume of at-large choices was greater than the sum
of the districts and combination choices. Some that prefer districts view
the city council as insufficiently sensitive to the welfare of lower status
people, while others say the very opposite.

In explanation of their choices, some neighborhood leaders asseit that
community organizations 4nd an at-large council are complementary
structures, each needing the other; and that together they constitute a
balanced and viable system. Their reasoning is that the neighborhood
councils are rivals for resources and have other conflicts; the at-large
council can be impartial. "To add district competition would escalate the
struggle and divide the city. With at-large election, council is the balance
which measures needs against community resources and provides city-
wide equity." If that logic is sound, the more neighborhood government
develops, the more valuable is an at-large council as a counterpoise to
the centrifugal forces and as an integrating institution.

Milton Kotler has advanced the proposition that district-based councils
are less hospitable to the development of neighborhood government. At-
large council members are less likely to perceive neighborhood govern-
ments as competitors and political threats. Instead, they may view them
as helpful and desirable, the attitude of Cincinnati's council members. The
effect of districting in Indianapolis was consistent with Katterls hypothesis.
'The new Indianapolis council petitioned the legislature to repeal the
"Minigov" statute. It was not repealed, but it remains a dead letter because
of the councils opposition.

A patent advantage of districting is that every citizen has a specific
council representative, but that coin has two sides. With at-large elections.
citizens get to vote on all the seats and any citizen has a good chance of
finding some council member with a receptive ear. Most community coun-

93-706 0 - 83 - 34
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cils work with several council members, and some of the community
patriots regard that as an important asset.

The intensity of neighborhood identification and the vitality of the com-
munity councils present a set of questions. Are the present structures
satisfactory, would a districted council be better, and how far "ioes Cincin-
nati wish to go down the neighbodood government road?

There are three basic options for Cincinnati: the 9X system, districting
with or without some at-large seats, or the Hare PR system that prevailed
for 30 years. Any systemic change will have significant side effects. An
Intelligent selection In any city cannot ignore the experience, the political
culture, the demography, the other political structures, the institutional
context of the polity and other characteristics of that city.
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LEGAL MEMORANDUM BY ANTHONY TROY ON CONSTITUTIONALITY OF THE VOTING
RIoHTS ACT

HI. THE CASE FOR UNCONSTITUTIONALITY

A. Contitutional provision involved
Congress based its power to prescribe the federal controls in the Voting Rights

Act on the second section of the fifteenth amendment. Section 1 of that amend-
ment provides that: '[the right of citizens of the United States to vote shall
not be denied or abridged by the United States or by any State on account of
race, color, or previous condition of servitude."

Section 2 adds: "Congress shall have power to enforce this article by appro-
priate legislation."

That second section must form the basis for any attack on the Voting Rights
Act. The Supreme Court held in South Carolina v. Katzenbach, 383 U.S. 301
(1966), that a state does not itself have standing to challenge the Act under
the Due Process Clause of the fifth amendment, the Bill of Attainder Clause of
Article I, or the principle of Separation of Powers. Nor does a state have stand-
ing as the parent of its citizens to invoke those constitutional provisions against
the federal government, 383 U.S. at 323-24. To the extent those provisions
are relevant, the Court held they may be considered:"only as additional aspects of the basic question presented by the case: Has
Congress exercised its powers under the Fifteenth Amendment in an appropriate
manner with relation to the states?"

383 U.S. at 324.1
B. General overview

The Supreme Court's reaction to Virginia's constitutional arguments will de-
pend primarily on its perception of the intrusion imposed by section 5. In the
view of Congress, Section 5 did no more than impose a slighty administrative in-
convenience on the states. See 1975 House Hcarings at 760-62 (questions posed
by Congressman Parker to Attorney General Miller and Deputy Attorney Gen-
eral Troy). So long as Congress viewed section 5 in that way---simply as a matter
of administrative convenience-it was quite easy to extend the controls imposed
by that section with very little consideration of the basis or the need for those
controls.

If the Court views section 5 in much the same way as Congress, its reaction is
likely to be the same. The Court traditionally defers to the legislature, unless it
considers some fundamental principle to be involved.' Virginia must impress

Although the Court defined the question strictly in terms of j 2 of the fifteenth amend-
ment, it a appears that the basic principles incorporated In the other constitutional provisions
mentioned--including the principle of equal protection-would enter into the Court's deter-
mination of that question. Tihe term "appropriate' in 12 of the fifteenth amendment is cer-
tainly as broad as the "due process" language of the fifth amendment which, the Court has
held, includes equal protection guarantees. See Johnson v. Robi neon, 415 U.S. 361, 364-65
n. 4 (1974) ; Shapiro v. Thompson, 394 U.S. 618, 641-42 (1969) ; Boiling V. Sharpe, 34f
U.S. 497 (1954). See also Griswold v. Connecticut, 381 U.S. 479 (1965) in which Justice
Douglas indicated that constitutional provisions must be read together and that specific
constitutional guarantees "have penumbras formed by emanations from those guarantees
that help give them life and substance." 381 U.S. at 484.

" Perhaps the strongest statements of Judicial deference are found in the opinions test-
ing legislative classification in the economic field under the Equal Protection Clause. The
Court will sustain the classification if "any state of facts can be conceived of" that would
support it-even though the legislature itself might not have considered those facts. See,
e.., Mcowan v. Maryland 366 U.S. 420, 426 (1961); Madden v. Kentucky, 309 U.S. 83,
88(1940) ; Lindale v. Natural Carbonic Gas Co 220 U.S. 61, 78-79 (1911). Under thatstandard the Court has upheld classifications which, at least on their face, appear blatantly
discriminatory. See Goesart v. Cleary, 335 U.S. 464 (1948) (permissable to prohibit women
from serving liquor unless the barmaid's father owns the bar) ; Knotoh v. Board 0 Pilot
Comm., 330 U.S. 55b (1947) (permissable to confine pilotage on the Mississippi River only
to relatives of previous pilots).

On the other hand, where the Court considers the classification to Involve fundamental
principles, such as the right to vote or to travel, it is quite willing to substantiate its own
Judgment for that of the legislature. In those cases the Court demands, and rarely finds, a"compelling interest" to sustain the classification. See e.g., Kramer v. Union Free School
Dist., 395 I.S. 621 (-969) ; Levy v.Louidaana, 391 U.S. 68 (1968).

(525)
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on the Court that section 5 of the Voting Rights Act does intrude on funda-mental constitutional principles, and that close scrutiny of the legislative scheme
is required.
C. Nature of the intrusion

Section 5 does involve far more than just questions of administrative conven-
iences. That section poses the most basic questions concerning the role intendedfor the States by the Constitution. The right of a state to govern itself in localmatters without begging prior approval from federal administrative officials
would seem to be one of the predicates of our system of representative govern-
ment. Indeed, as Justice Black pointed out in South Carolina v. Katzenbach, the
power of prior review over state legislation was one denied by the framers of the
Constitution even to Congress:

"The proceedings of the original constitutional convention show beyond alldoubt that the power to veto or negate state laws was denied Congress. Onseveral occasions, proposals were submitted to the convention to grant this powerto Congress. These proposals were debated extensively and on every occasionwhen submitted for vote they were overwhelmingly rejected." 383 U.S. at 360-61.Yet, Congress-denied that power itself-in section 5 of thke Voting Rights Act
has delegated that same power to intrude into the state legislative process toothers. Moreover, that intrusion occurs not in an area within the primary domain------- f--ongress under the Constitution, such as commerce, but in an area where pri-mary power traditionally and under the Constitution belongs to the States.The Supreme Court has consistently recognized that primary power oer vot-
ing-to determine the qualifications for electors and to set the procedures for elec-tions-Is granted by the Constitution of the States. For example, in Carrington v.
Rash, the Court took care to note that :

"There can be no doubt . . . of the historic function of the States to establish,
on a nondiscriminatory basis, and in accordance with the Constitution. . . . qual-ifications for the exercise of the franchise. Indeed, '[tihe States have long been
held to have broad powers to determine the conditions under which the right
of suffrage may be exercised.' . . . 'In other words, the privilege to vote in aState is within the Jurisdiction of the State itself, to be exercised as the State maydirect and upon such terms as to it may seem proper, provided, of course, nodiscrimination is made between individuals in violation of the Federal Constitu-
tion.'" 380 U.S. 89. 91 (1965), quoting from La8s8tcr v. Northampton Election Bd.,
360 U.S. 45, 50 (1959) and Pope v. Williams, 193 U.S. 621, 632 (1904).The Court in recent years has emphasized the importance of the right to vote,
and the inability of the States to restrict that right in a manner violating the
specific prohibitions of the Constitution. Nonetheless, the Court has continuallyreaffirmed that primary power over voting rests with the States, not Congress. In
Oregon v. Mitchell, 400 U.S. 112 (1970), the Court struck down the provision ofthe 1970 Amendments tolheVoting Rights Act reducing the voting age to 18 instate elections. Congress' power to enforce the Civil War Amendments by "appro-
priate" legislation, the Court found, did not grant Congress power to substitute itsown Judgment in the area of voter qualifications for that of the States. The powerto fix voter qualifications at least in state and local elections is vested by the
Constitution in the States:

"It Is obvious that the whole Constitution reserves to the States the power to setvoter qualifications in state and local elections, except to the limited extent thatthe people through constitutional amendment have specifically narrowed the pow-
ers of the States." 400 U.S. at 125, at 294.

Indeed, four Justices in that case (Harlan, Stewart, Berger, and Blackmun)
believed that the constitutional power of the States to set voter qualifications ex-
tended to federal elections, and that Congress was without power to invalidate
states laws establishing voter qualifications even in those elections.
D. Basis for Upholding the section 5 controls in South Carolina v. Katzenbach

In upholding the constitutionality of the 1965 Voting Rights Act in SouthCarolina v. Katzenbach, the Court recognized that section 5 was an exceptionalintrusion into state power. That section posed the only point of disagreement
in the Court. Justice Black did not question the power of Congress, based onthe extensive evidence of the actual manipulation of literacy tests, to ban thosetests or to authorize the appointment of federal examiners. In his opinion.
however. section 5 Just went too far:
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"Congress has here exercised Its power under § 2 of the Fifteenth Amendment
through the adoption of means that conflict with the most basic principles of the
Constitution. . . Section 5, by providing that some of the States cannot pass
State laws or adopt state constitutional amendments without first being com-
pelled to beg federal authorities to approve their policies, so distorts our con-
stitutional structure of government as to render any distinction drawn in the
Constitution between State and Federal power almost meaningless.... A federal
law which assume.- the power to compel the States to submit in advance any pro-
posed legislation they have for approval by federal agents approaches danger-
ously near to wiping the States out as useful and effective units in the govern-
ment of our country." 383 U.S. at 358, 360.

The majority did not disagree with Justice Black's characterization of sec-
tion 5 or with his description of the potential impact of that section. It dis-
agreed only with his conclusion that such a distortion of the federal system could
never, under any circumstances, be Justified. The Court upheld section 5, stating:

"This may have been an uncommon exercise of Congressional power, as South
Carolina contends, but the Court has recognized that e.rceptional conditions can
justify legislative measures not otherwise appropriate." 383 U.S. at 334 (emupha-
sis added).

In short, section 5 controls, although not otherwise appropriate and con-
stitutional, were justified only by exceptional conditions. The Court found those
exceptional conditions in the evidence before Congress of "pervasive" and "fla-
grant" violations of the fifteenth amendment primarily through the "discrimina-
tory application of voting tests," 383 U.S. at 311. That evidence demonstrated
further that where such discriminatory application of tests had been found,
judicial decrees often were not alone effective to prevent the evil from recurring:

"Even when favorable decisions have finally been obtained, some of the States
affected have merely switched to discriminatory devices not covered by the fed-
eral decrees or have enacted difficult new tests. . . ." 383 U.S. at 314.

Section 5 was designed to prevent those states that had shown a bent for
purposefully disenfranchising voters through the manipulation of voting tests
from achieving the same result through other means after the tests were sus-
pended. The Court found this to be an appropriate response by Congress "tinder
the compulsion of these unique circumstances." 383 U.S. at 335.
I . Expansion, of section 5 since South Carolina v. Katzcnbach

The nature and degree of federal intrusion imposed by section 5 has increased
considerably since South-Carolina v. Katzenbach. That section has now been
interpreted to require federal approval for every change in voting rules or pro-
cedures, no matter how minor or beneficial. Allen v. State Board of Elcctions,
393 U.S. 544 (1968). Moreover, that section has been extended beyond changes
in voting rules and procedures to require prior federal approval for any state
legislative change that could even arguably have an impact on black voting
power. See Perkins v. Matthews, 400 U.S. 379 (1971). The District Court for the
District of Columbia has even held recently that a state is not free to implement
a legislative change after receiving approval from the Attorney General. E~en
after that approval, the state can be forced by a private party into the long and
expensive process of defending its law before the court in the District of Co-
lumbia. Harper v. Let, -. F.2d - (U.S.. App. D.C., Nos 73-1766, 73-2035,
July 24, 1975).

Perhaps most significant, it appears fairly clear now that even valid, con-
stitutional state laws might not pass muster under section 5. Federal administra-
tive and judicial officials under section 5 can review, condition, and even invali-
date state laws which would not violate the strictures of the fourteenth or
fifteenth amendments, and indeed which have been expressly held valid under
those amendments. Compare Holt v. City of Richmond, 459 F.2d. 1093 (4th Cir.
1972), cert. denied, 408 U.S. (1972), and Chavs v. Whitcomb, 403 U.S. 124 (1971),
with City of Richmond v. United States, U.S. (June 24, 1975). The
consequences of that power must be drawn in focus. We have indicated that the
Supreme Court in Oregon v. Mitchell held that Congress itself does not have the
power in attempting to enforce the fourteenth and fifteenth amendments to In-
validate state laws setting voter ages. Under section 5 of the Voting Rights Act,
however, federal officials delegated by Congress are now given the power to in-
validate Just such state laws-even though passed by the state after lengthy con-
sideration free of any impermissible racial motive.

It might be argued with some force that Congress-itself denied the power to
invalidate constitutional state voting laws---cannot under any circumstances
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delegate that same power to others.3 Of course, this is neither an appropriate
time nor the appropriate case to raise an unconstitutional delegation argument.
The important point here is simply that section 5 is indeed an extraordinary in-
trusion into state power justified, if at all, only by "exceptional conditions.-"
F. Basis for imposing section 5 controls on Virginia

The "exceptional" conditions found by the Court in South Carolina v. Katzen-
bach to justify imposition of section 5 controls simply did not exist in Virginia.4
In its former action Virginia proved a total absence of any discriminatory ap-
plication of its former literacy test. Without exception, that test-which was
little more than a requirement that a prospective-registrant sign his name and
address-was applied in a completely fair and nondiscriminatory manner. That
fact was never disputed by the Justice Department, and simply confirmed the
conclusion previously reached by the U.S. Commission on Civil Rights in 1961
that blacks "encounter no significant racially motivated impediments to voting"
in Virginia. In short, Virginia has proved that it was free from discrimination in
its voting process once, and it is willing to do so again.

Virginia is subjected to intrusive federal control of its voting process not be-
cause of any manipulation of that process, but solely on the basis of past educa-
tional disparities. Disparities in such factors as pupil/teacher ratios, teachers'
salaries and certifications, and value of school property, are presumed to have
resulted in a significant, racially discriminatory abridgement of the franchise.
Moreover, that presumption is irrebuttable. Virginia cannot even show that, in
fact, an abridgement did not occur.5 Educational disparities in themselves, and as
a matter of law, are preclusive. Moreover, those educational disparities, which
now form the basis for imposing section 5 voting controls on Virginia, did not
take place in the 1960's or even the 1950's. Rather, it is sufficient under this new
basis for section 5 controls that disparities existed at the first part of this century
when a substantial portion of the electorate had gone to school.
G. Past educational disparities do not justify section 5 voting controls

The Voting Rights Act of 1965 was aimed at a specific and fundamental abuse-
the discriminatory application of tests to bar blacks from voting. See Hearings
on H.R. 6400 before Subcom. No. 5 of the House Cont. on the Judiciary, 89th Cong.,
1st Seas., Ser. 2 at 6-7, 16 (1965) ("1966 House Hcarings") (testimony of At-
torney General Katzenbach) ; South Carolina v. Katzcnbach, 383 U.S. at 312,
331. The coverage formula in section 4(b) of the Act was carefully drawn to
mark those areas where there was a significant danger that such discriminatory
application of tests had occurred. Sec 1965-House Hearings 105: South Carolina
v. Katzenbach, 383 U.S. at 329. And, "this was the evil for which the new reme-
dies [of the Act] were specifically designed." 383 U.S. at 331.

Specifically, the Act imposed three special remedies on those areas where the
discriminatory application of tests were presumed to have occurred: First, voting
tests-the vehicle of discriminatory abuse-were prohibited. Second, in order to
assure future fairness in the voting process, the Attorney General was author-
ized to appoint Federal Exhminers. Third, because the Justice Department's
experience showed that jurisdictions in which discriminatory administration of
tests bad been found often enacted new tests or similar devices to bar blacks
from voting following a federal court order, an additional control was considered

3 The unconstitutional delegation argument might have some merit in an appropriate case.
In Katzenbach v. Morgan 384 U.S. 641 (1966), the Court held that Congress had the powerunder the enforcement cause of the fourteenth amendment to invalidate a specific state
law with respect to voting which had not been, and probably would not have been, judicially
held to violate the amendment. "That case," as Justice Stewart later said in Oregon v.Mitchell, "gave Congressional power . . . the furthest possible legitimate reach." 400 U.S.
at 296. Even under the broad holding In M1organ, one might argue that if power to invali-
date otherwise constitutional state law exists, it exists only in Congress and cannot be dele-gated to federal officials, whether executive or Judicial. Indeed, as Professor Cox has pointed
out. the Justification for permitting Congress to "expand" the Constitution beyond the Judi-cial interpretation ifs based precisely on the ability of Congress as a legislative body to
assess and determine factual questions beyond the competency of the judiciary. A. Cox,The Role of Congress in Constitutional Determinations, 40 Cin. L. Rev. 199, 229 (1971).S'One might argue that even the same condition that Justified the imposition of section
5 controls initially did not Justify their reimposition in 1975-that discriminatory manipu-lation of voting tests in 1965 at the latest does not Justify continuous federal supervision
of the state voting process through 1982. That argument is for others to raise, however. In
Virginia, there was no manipulation.

5 Thus. Virginia's proof in its former case that far less than one percent of those applyingwere denied registration on account of the test, and that black registration almost doubledover the relevant neriod. was to no a'ail. The )istrlct Court. while co-nmending Virginia
"for its good faith efforts in voter r-gS-tratton !n the sixties." found that Viina had not

"andI probal caAt e'tteeience that many potential black voters stayed at home
and never even trIedl to register out of the fear of rejection...
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necessary. Accordingly, under section 5 of the Act those states that were pre-
sumed to have applied-their literacy tests in a consciously discriminatory fashion
were prohibited from changing their voting qualifications without prior federal
approval. Section 5. in short, was specifically designed to prevent those states
that had manifested an intent to consciously manipulate their electoral process
to bar blacks from voting from achieving the same results through other means
after their tests were suspended. Absent that intent-absent any evidence of af-
firmative discrimination in the voting process-section 5 controls are not Justified.

The court recognized in South Carolina v. Katzenbach, that section controls-
involving such a basic intrusion into the power granted to the States by the
Constitution-require more than just some conceivable, rational basis to be
sustained. Rather, the legislature must demonstrate compelling and "exceptional"
conditions to Justify those controls. Here not even a logical basis can be found,
however. One might argue that a certain logic would exist if Congress, on the
basis of evidence of past educational disparities, were to impose prior federal
review of all state legislation with respect to education. No logic can be found,
however, in imposing prior review of voting legislation on a state that has demon-
stated a total absence of any prior abuses in that process, solely because of
disparities in education occurring in the state during the first part of this
century.

The plain fact is that section 5 review of voting changes was specifically
designed to deal with conscious discrimination in voting, not with educational
or other types of discrimination. Educational disparaties-regretable though
they are and no matter how relevant they might be in determining whether to
eliminate literacy tests in the future-are simply hot the type of affirmative
and exceptional discriminations in voting that justifies federal intrusion into the
state voting process.

Moreover, Congress recognized that fact-at least with respect to states not
already covered by the Act.

Several amendments were offered during the 1975 debates to extend the
impact of section 5 controls beyond the already covered jurisdictions. Senators

-Talmadge. Nunn, and Stennis offered amendments that would have extended
those controls to all the states. Senator Stone offered an amendment to impose
those controls on any jurisdiction in which the Attorney General found the situa-
tion serious enough to warrant suit under section 3 of the Act. Senator Tunney.
floor manager of the Bill that was finally enacted, strenuously opposed those
amendments, and they were rejected.

Senator Tunney repeatedly emphasized that Congress could constitutionally
impose section 5 con-trols only on the basis of compelling and exceptional con-
ditions showing serious violations of voting rights:

"Mr. TuNNEY. . .. It is clear from the majority opinion in South Orolina
against Katzenbach . . . that you have to have a serious violation of voting
rights in order to impose a special remedy such as preclearance. . . . The Chief
Justice wrote:

'The act suspends new voting regulations pending scrutiny by Federal au-
thorities . .. This may have been an uncommon exercise of congressional

power, as South Carolina contends; but the court has recognized that excep-
tional conditions can justify legislative measures not otherwise appropriate."

"There is no indication that there are exceptional circumstances in other parts
of the country so as to Justify what is clearly an exception to the provisions of
article I, section 4, of the Constitution." 121 Cong. Rec. S13360 (Daily edition
July 22, 1975).

Senator Tunney specifically rejected the suggestion that educational discrim-
ination constituted the type of exceptional condition that would justify sec-
tion 5 voting controls:

"Mr. TUNNEY. . . The Supreme Court has made it very clear that to have
an intervention like that by the Federal government in the state election process
there have to be exceptional circumstances ...

"We are talking about voting discrimination here. We are not talking about
eduoational discrimination or other forms of discrImination. We are talking
about voting disorimination." 121 Cong. Rec. 813381 (Daily edition, July 23,
1975) (emphasis added).

Senator Tunney and others reaffirmed that point repeatedly in opposing the
amendments to extend section 5 controls beyond the already covered states:

"Mr. TUNNEY. . . . I would like to point out.. , that in Oregon versus
Mitchell. the Supreme Court struck down the 18-year-old vote as unconstitutional
as it related to State elections. Preclearance is a much greater intrusion into
the State election process.
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"Almost certainly, this amendment is unconstitutional under the Oregon
case. Now, the constitutional precedents are very clear that the only way we can
have this kind of intervention by the Federal Government in local elections is if
we have a severe constitutional abridgement of another right namely, the 15th
amendment right to vote ....

"This has nothing to do with busing, this has nothing to do with economic
discrimination of another kind in other parts of the country. There may be
that discrimination, we all know it and none of us are hypocrites on that point.
We know that on various matters.

"But voting rights have riot been abridged the way they have in other regions
of the country on the basis of race or on the basis of color." Id. At S 13384-8
(emphasis added).

Senator Brooke also emphasized that section 5 controls did not relate to
educational discrimination:

"Mr. BROOKE ... We are not talking about busing. We are talking about
voting ....

"... we are not talking about buainp, and ice are not talking about school
systems. We are talking about voting. We are talking about the Voting Rights
Act of 1965.

Mr. Nuiqr. If the Senator would read the court decisions, he would find that
a device under this act, a part of the triggering mechanism, is defined as a
dual school system.

Mr. BROOKa-That is specious, as the Senator from Georgia very well knows.
Ird. at S 13385-86 (emphasis added).

That educational discrimination certainly existed in the areas not covered
by the Act was admitted. As Senator Kennedy stated:

'There is discrimination in the North, as well as in the South. As the result
of the finding of a judgment, the Federal district court in Boston, Mass., such
discrimination was found in the public school system." Id. at S 13388.

Senator Kennedy emphasized, however, that the controls In the Voting Rights
Act could only be Justified by Discrimination of another type.

"The Constitution is quite clear in pointing out that determining the time, man-
ner, and place of elections will be reserved for the several States. In reviewing
those legal decisions which uphold the voting rights cases, it is quite clear that
they stated that it was only with the obstruction of the basic and fundamental
right to vote guaranteed by the 15th amendment, that the ctdrt has recognized the
power of Congress to be able to initiate procedures or requirements that would
strike down the various tests and devices and other voting procedures which have
been used as means for discrimination." Id. at S. 13389.

Again as Senator Javits emphasized:
"The structure of the law depend.4 for its constitutionality on the fact that there

has been a history in given areas based upon the triggering device of patterns 'r
practices of the denial of voting." Id. at S. 13395.

The view consistently stated above, that intrusive federal oversight of the state
electoral process must be based on discrimination in that process, is correct.
A State which is free of substantial discrimination in its electoral process cannot
be subjected to section 5 controls because of past educational disparities--regret-
table though they might be. And, that reasoning is certainly as applicable to States
in the South, as in the North.
H. The imposition of section 5 controls on Virginia is entirely arbitrary and

inappropriate
As the statements quoted in the previous section indicate, Congress was well

aware when it considered the 1975 Amendments, that educational inequality was
not an exceptional circumstance confined just to the South. Indeed, Congress based
its permanent ban on literacy tests primarily on the finding that educational in-

* One might argue on the basis of the above statements that Congress did not intend
to impose section 5 controls on Virginia solely on the basis of educational disparities, and
that Virginia's proper remedy is not an original action in the Supreme Court but a new
action under section 4 (a) of the Act raising that contention. Of course, Virginia would not
object to a Supreme Court holding that educational disparities do not bar relief to a Juris-
diction otherwise free of discrimination in the use of its literacy test-whether that holding
is based on statutory interpretation or on the extent of Congress' power under the Consti-
tution. It would be inefficient in the long run. however. to force Virginia to sue again under
section 4 (a) of the Act. Whether the Act applies solely on the basis of educational dispari-
ties must finally be settled by the Supreme Court In any case. Moreover, it would be difficult
to contend, despite the statements quoted in the text. that Congress did not intend that
Virginia should remain covered by the Act. Attorney General Miller's Dronosed amendment
allowing Virginia an avenive of relief was rejected. The Point is that In rejecting that
amendment and intending Virginia to remain under the Act. as the debates make clear,
Congress was acting irrationally and arbitrarily.
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equalities were prevalent throughout the country. Whether defined in terms of
unequal expenditures, segregated schooling, or unequal literacy rates, the problem
of unequal educational opportunity is national in scope. Congress refused how.
ever, to impose section 5 controls on states in the North and West where that prob-
lem existed. That problem, it concluded, did not justify the far-reaching intrusion
of federal control of the electoral process. It could not then, on the basis of that
same condition, impose those controls on Virginia.

Jurisdictions are exempted from or subjected to section 5 controls in the first
instance as a consequence of the mathematical coverage formula in section 4(b)
of the Act. That formula "triggers" section 5 controls with respect to any state
or political subdivision that maintained a "test or device" and in which less than
50 percent of the total voting age citizens-black and white-had either registered
to vote or voted in the Presidential elections of 1964 or 1968.'

That formula has never been Justified simply as a mathematical line drawn
by Congress to determine when section 5 controls should apply. The Supreme
Court in South Carolina v. Ka4zenbach refused to hold that Congress had the
power to place the sanctions of the Act on some Jurisdictions, but not on others,
simply on the basis of mathematical disparties in voting statistics. Rather, the
Court upheld that formula precisely because it had been carefully drawn to
mark Just those areas where there was a significant danger of voting discrim-
ination through the discriminatory application of literacy tests-the precise evil
the Act was designed to correct. Specifically, the Court found that Congress had
been confronted with evidence of such purposeful voting discrimination in the
great majority of the states falling under the formula, and was "therefore en-
titled to infer a significant danger of the evil in the few remaining states and
political subdivisions covered by § 4(b) of the Act." 383 U.S. at 329.

It was not enough to the Court, however, Just that the formula was rational.
States still could not be subjected to the sanctions of the Act simply on the basis
of a mathematical formula. The formula in effect established a presumption
that literacy tests had actually been applied in a discriminatory manner. But
the states falling within the formula must be given an opportunity to rebut that
presumption. As to those states-such as Virginia-for %hich there was no evi-
dence of such purposeful manipulation of literacy tests, the Court stated that
it was nevertheless permissible to impose the remedies of the Act "at least in the
absence of proof that they have been free of substantial voting discrimination in
recent years." 383 U.S. at 329-30. Moreover, the Court made It clear that the
procedures for relief from the Act were not intended to be a nullity, stating that
the burdens imposed by these procedures were "quite bearable." 383 U.S. at 332.

The Court's reasoning in upholding the statutory formula in South Carolina
v. Katzenbach demonstrates that, as now applied to Virginia, that formula is
inappropriate5 Whatever logic the formula had to make areas of actual voting
discrimination, is not present with respect to educational discrimination.

As Congress has found, disparities in educational expenditures and in literacy
rates, as well as segregated schooling, existed throughout the nation. If a dis-
tinction exists between the type of educational inequalities that occurred in
those areas within the coverage formula that -requires section 5 controls, and the
type of inequalities that occurred in Jurisdictions outside the formula that make
thote controls unnecessary. Congress has not suggested it. Nor can any such
rational distinction be found.9

T Virginia was "triggered" under that formula because the Attorney General determined
that It maintained a literacy test, and because less than half of its total voting age popu-
lation voted in the 1964 Presidential election. Over 50 percent of Virginia's voting age
citizens were registered in 1964, and -more than half actually voted in the 1968 Presidential
elections.

The 1975 Amendments also triggered section 5 controls with respect to Jurisdictions
with a significant language minority if less than half the voting age citizens voted In
the 1972 Presidential election. See supra, p. 1, n.

8 It must be emphasized that Virginia does not contend that the Act's coverage formula
is no longer appropriate to mark those areas where there is a significant danger that pur-
poseful discrimination in the voting process had occurred. As the Court pointed out, the
evidence before Congress showed that the great majority of states falling within that for-
mula actually had engaged in such Durposeful discrimination. The possibility exists that
the others might have as well. Virginia, however, did not. Section controls are imposed
on it solely because of past educational disparities.

'It must be emphasized that no such valid distinction can be found in the types of
school segregation. De lure segregation occurred both in states within the formula and in
many states outside the formula. Moreover. to the extent that segregation is Important be-
cause of its presumed impact on the ability to meet a literacy test. no rational distinction
can be made between de Jure and de faro segregation. Segregation. no matter what the
cause, it is argued, has a presumed discriminatory impact on the franchise.
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In short, the mathematical coverage formula in the Act was not Intended to
and does not mark out a distinct type of educational inequality particularly ap-
propriate for section 5 controls. That formula was designed to indicate areas of
flagrant and purposeful voting discrimination-the evil that the remedies of the
Act were designed to strike-not areas of educational discrimination. With re-
spect to educational inequalities the formula is simply an arbitrary mathematical
line for treating the same problem differently in different jurisdictions.

As now applied, the coverage formula in section 4(b) of the Act is directly
at odds with the Court's holding in South Carolina v. Katzenbach. The Court
upheld the formula In that case not only because it marked those areas where
the problem of voting discrimination was most likely to have occurred, but be-
cause it did not exempt other areas, known to Congress, where the same problem
had also occurred.

South Carolina had attacked the formula for failing to trigger several states
for which there was certain evidence of voting discrimination through means
other than voting tests. Attorney General Katzenbach' advised Congress that the
racial discrimination in voting in those states, not involving the widespread
use of the tests, did not require the extraordinary remedie.of section 5 of
the Act. Congress adopted that advice, and the Court upheld it:

"Congress had learned that widespread and persistent discrimination in voting
during recent years has typically entailed the misuse of tests and devices, and
this was the evil for which the new remedies were specifically designed. . . . Leg-
islation need not deal with all phases of a problem in the samewvay, so long as
the distinctions drawn have some basis in practical experience. . . . There are
no states or political subdivisions exempted from coverage under § 4(b) in,
which the record reveals recent racial discrimination involving tests and de-
vices. This fact confirms the rationality of the formula," 383 U.S. at 331
(emphasis added).

The record before Congress in 1975 was quite different. To the extent that
educational inequalities are considered "racial discrimination involving tests and
devices", the record before Congress in 1975 revealed such discrimination in the
great majority of state exempted from coverage under section 4 (b). With respect
to that discrimination, the coverage formula does not distinguish between dis-
tinct phases of the problem, but treats the same problem in different ways.

The Justice Department might contend that the language used by the Supreme
Court to uphold the Act's coverage formula in South Carolina v. Katzenbach, was
largely gratuitous and that, although not called upon to do so in that case, the
Court could Just as well have held that the 50 percent figure in the formula
was itself an appropriate basis uponwwhich to key section 5 controls. The De-
partment might make two arguments to support that position.

First, the Department might argue that 50 percent voting participation is
relevant to the problem of voting discrimination. Voting participation at least
12 percent below the national average does indicate a problem that Congress
was empowered to address.

Second, the Department might argue that even if the formula is nothing more
than a mathematical line for dealing with only a part of the same problem. Con-
gress was authorized to draw that line. Congress might well have decided that
national application of section 5 controls would impose too great an administra-
tive burden upon the Justice Department.'0 Moreover, the remedies Congress did
enact, the Department would argue, are not invalid merely because Congress
have gone further. Sec McGowan v. Maryland, 366 U.S. 20 (1901) (upholding a
Maryland statute which exempted retailers in certain counties from the state-
wide prohibition of sales of certain articles on Sunday) ; Salsburg v. Maryland,
340 U,.S. 545 (1954) (upholding Maryland law making illegally obtained search
and seizure evidence admissible in only certain counties of the state) ; 1Villianm-
son v. Lee Optical Co., 348 U.S. 483 (1955) (refusing to invalidate an Oklahoma
statute imposing certain requirements upon opticians but not upon sellers of
ready-to-wear glasses) ; Railway Express Agency, Inc. v. New York, 336 U.S.

10 Senator Tunney's primary argument in onposition-to the extension of section 5 con-
trols could not constitutionally be based on the type of discrImination-including educa-
tional discrimination-foind in the uncovered states. He did argue. In addition, that exten-
sion of those controls to other states wo',ld unduly tax the administrative resources of the
Department of Justice. 121 Cong. Rec. 813371 (daily ed. July 23. 1975).
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106 (1949) (upholding a New York City traffic regulation prohibiting adver-
tising on trucks except for advertisements of products sold by the owner of thetruck).There are several answers to these arguments.

First, with respect to the argument that the 50 percent figure is itself relevant
to voting discrimination:

1. Of all the figures that might have been chosen by Congress, the one con-
tained in the formula is the least relevant to voting discrimination. That figure
is not directed at the registration or voting participation of any particular race.
Rather, a state is triggered by the Act if less than half of its total voting age
citizens voted. In Virginia in 1964. far less than half of the white voting age
citizens voted. 1965 Senate Hearings, at 1472: "What Happened To the South ?",
Release of the Southern Regional Council, Inc., at 11 (November 15, 1964). Vir-
ginia, in short, would have been triggered by the formula even if not a single

-black resided in the state.
2. Statistics showing the gap between black and white registration or voting

might arguably be relevant. In that respect, however, Virginia stanfls up quite
well compared to the rest of the nation. The registration rate of black citizens in
Virginia was 10 percent lower than the rate among whites Just prior to the en-
actment of the Act. 1975 House Hearings at 242-43 (Ex 17 & 18 to testimony of
Assistant Attorney General Pottinger). But there was a differential of 11.5 per-
cent in the nation as a whole in 1966, the year following passage of the Act. U.S.
Bureau of the Census, Current Popuation Reports. Series P-20, No. 208 (1970).
Moreover, the gap between black and white registration and voting rates in areas
exempted from the Act's coverage was actually greater than that in the South. In
1972, there was a differential between black and white voting rates of 10.8 per-
cent In the North and West, and of 9.2 percent in the South. In that same year the
gap between black aid white registration rates in the North and West was 7.9
percent, but only 5.8 percent in the South. U.S. Bureau of the Census, Voting and
Registration in the Election of November 1972, Series p. 20, No. 253 (1978)7 in
short, voting statistics, If they are by themselves relevant to trigger section 5
controls, indicate that the Act is misapplied.

Second, -with respect to the argument that Congress is empowered to remedy
only those part of a problem that, for reasons of scarce resources or for some
other reason, it wishes to address:

1. The cases relied upon to support that argument could be distinguished on
their facts. Justification could be found for the classification made by the legisla-
ture in each of those cases. Indeed, the Court in South Carolina v. Katzenbach
cited the decisions in Lee Optical and Railway Express to support its conclusion
that Congress, in enacting the Voting Rights to deal with the primary problem
of discriminatory application of voting test, did not have to deal directly with
discrimination not involving such tests. Distinguishing between states on the
basis of whether or not they employed a literacy test is a far cry, however, from
drawing a line between states, each of which employed a literacy test and en.
gaged in educational "discrimination", solely on the basis of whether more than
50 percent of their total voting age population voted in a particular election. The
second classification is nothing but mathematical.

2. More important the several cases relied upon deal with the area of economic
regulation. In that area the Court has traditionally, and quite properly, deferred
to the legislative classification if any reason can even be conceived of that would
Justify it." Such deference to the legislative is not appropriate here, however.
Section 5, providing for prior federal review of state legislative action Intrudes on
the most fundamental rights granted the States by the Constitution. As the Court
held in South Carolina v. Katzenbach, that intrusion must be justified by compel-
liug and "exceptional" circumstances. Certainly, the convenience of the Justice
Department is not sufficient. Indeed, the Court recently rejected administrative
convenience as a Justification where far less basic principles were Involved.

It Even in the area of economic regulation, however, there is some limit on the Court's
deference to the legislature. In Morey v. Doud, 354 U.S..457 (1957), the Court Invalidated
an Illinois statute that exempted a specifically named company from regulations on the sale
of money orders. See also Dukes v. New Orleans, 501 U.S. 706 (5th Cir. 1974) ; Adams v.
Park Ridge, 293 F.2d 585 (7th Cir. 1961).
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In Oleveland Board of Education v. Lafleur, 42 U.S.L.W. 4186 (1974), the
Court struck down School Board rules that required pregnant teachers to take
maternity leave for a fixed period before and after delivery, Justice Stewart
speaking for the majority, stated:

"The school boards have argued that the mandatory termination dates serve
the interest of administrative convenience since there are many instances of
teacher pregnancy, and the rules obviate the necessity for case-by-case determi-
nations. Certainly, the boards have an interest In devising prompt and efficient
procedures to achieve their legitimate objectives in this area. But as the Court
stated in Stanley v. Illinois . . . 'iT]he Constitution recognizes higher values
than speed and efficiency.'" Id. at 4190-91 (emphasis added). See also Vlandis v.
Kline, 412 U.S. 411 (1973) ; Stanley v. Illinois, 405 U.S. 645 (1972).

3. There is another reason, perhaps the most important, why close scrutiny of
the legislative scheme is particularly necessary here. The danger of just such
legislation as this was alluded to by Justice Jackson in his concurring opinion
in Railway Express:

"The framers of the Constitution knew, and we should not forget today, that
there is no more effective practical guaranty against arbitrary and unreasonable
government than to require that the principles of law which officials would im-
pose upon a minority must be imposed generally. Conversely, nothing opens the
door to arbitrary action so effectively as to allow those officials to pick and choose
only a few to whom they will apply legislation and thus to escape the political
retribution that might be visited upon them if larger numbers were affected."
336 U.S. at 112-13 (emphasis added).

It can be strongly argued that Justice Jackson's warning was never more
directly in point. By restricting tl-e special burdens of the Act just to a minority
of its member states, the majority In Congress has isolated itself from political
retribution and political responsibility for Its actions. The classification Virginia
complains pf is not only arbitrary, in itself, it Is the vehicle by which arbitrary
action is a lowed to continue. Conversely, so long as the impact of the Act is arbi-
trarily restricted to just a minority of the states, Virginia has no effective voice
in Congress to argue Its case. It is precisely in this situation that careful review
of the Congressional action Is not only appropriate-it is necessary.



[APPENDIX i
NUMBER OF CHANGES SUBMITTED UNDER SEC. 5 AND REVIEWED BY THE DEPARTMENT OF JUSTICE, BY STATE AND YEAR, 1965 TO SEPT. 30, 1980

Stat --------------- 1965 1966 1967 1968 1969 1970 1971 1972 1973 1974 1975

Alabama------------------1 0 0 0 13 2 86 111 60 58 299Alaska 1 -------------------- 0 0 0 0 0 0 0----------------- 0Aizona- ............... 0 0 0 0 0 0 19 69 33 28 52
0 0 6 1 5 0

C 4 0.0
0eor------------------ 1 0 . .5 60 138 226 114 173 284Hawaii'-------------------0 0 0 0 0 0 0 0 0 0 0Idaho k -------------------- 0 0 -------------------------- 0 0 0 0 0 0Louisiana------------------0 0 0 0 2 3 71 136 283 137 255Maime 4 -- -- -- -- - -- -- -- - -- ---.

. .. .. .. ... .. .. .. ... .. .. .. 0 0

0Micdign4--------------------------------------------------------------------------.... ..- 0
MlsslU Ip-----------------0 0 0 0 4 28 221 68 66 41 107Now = ======================== .............................. 0
NowYork'------ -------------------------------------- 0 4---------84 78
Norh C. . ..na--------- k- .0 0 0 0 0 2 75 28 35 54 293South Carolina--------------0 25 52 37 80 114 160 117 135 221 201

Virwia -------------------- 0 0 0 11 0 46 344 181 123 186 259
"Wyoming'k--------------------------------------------------------------- 0 0 0 1 0

Total --------

1976 1977 1978 1979 1980 Total

349 153 146 142 262 1,682
3 0 25 1 1 30

228 180 311 163 552 1,635
382 99 105 8 57 66312 4 34 147 31 228

0 0 0 0 0 057 8 46 28 22 162
252 242 444 371 600 3,0026 0 0 0 3 9

0 0 0 0 1 1303 460 254 336 313 2,553
3 0 0 0 0 3 Om

11 0 3 0 0 14
1 0 0 0 0 1

152 114 126 112 105 1,144
0 0 0 0 0 0

65 65106 96 72 27 24 4911 0 0125 183 156 89 136 1,178
219 299 212 138 156 2,366

0 0 2 4 0 6
4,694 1,735 2,425 2,917 3,110 15,013

301 434 314 267 447 2,913
0 ----------------------------------- 1

1 26 52 110 134 255 1,118 942 850 988 1 2,078 7,470 4,007 4,675 4,750 5,822 33,278

I Entire State covered 1965-68; selected election districts covered 1970-72; since 1975 entire
State covered.

Sdcted county (Counties) until 1975: entire State now covered.
3 Selected county (counties) covered rather than entire State.
I Selected town (towns) covered rather than entire State.
-.-- Not covered for years indicated.

I,



NUMBER Of CHANGES ITO WHICH OBJECTIONS HAVE BEEN INTERPOSED, BY STATE AND YEAR, 1965 TO SEPT. 30, 1980

State 1965 1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 1976 19j7 1978 1979 1980 Totql

Alabama --------------------------------------------------------- 10 1 3 9 1 6 16 16 1 3 1 2 69
A la ka - --- --- -- --- -- -- --- -- --- - -- -- -- --- -- --- -- --- -- -- --- -- --- -- --- 1---2--2---- -- --- -- -- --- -- --- -- --- -- -- --- -- --- -- --- -- -8

Californa ....------------- - ..------------------------------------------------------- - -. 2 .--------------------------- 3 

Coro --- ---------------------------------------------------------------------------------------------------------- ---------------------------- 05

Flra-w---a -----i-------------------------------------------------------- ------------------------------------------------------------------------ 0
Geida------------------------------------------------------------------------------------ 0-o.... a----- - - - - - - - ---- 2---- -------36 13.6.10..----------- 2-----8.136

Maine------------------------------------------------------------------------------------------------------------------------------- 0Loum ---a-----.------------------------------------------------- 2 --... 36 13 6 10 5 52 1 3 .a 136

-M- - - -- - - - - - - - - - - -- - - - - - - - - - - - - - - - - - - - - - -- - - ---- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -0

w m-------- --------------------------------------------------------------------------------------------------------------------
-N-- Me---------------------------------------------------------------------------------------------------------------------------------- 0

NN e Y rk.. . .. .. .4 1.. .. .. .. . .. .. .. .. . .. .. .. . .. .. .. .. . .. .. .. . .. ..----... .. ..----... .. . .. .. .. . .. .. .. .. . .. .. ..
Noitii Caroin. . . . ..-------------------------------------------- 10 48 7........ 37 3 1 3 62
Sooth Caona . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . 7 7 !30 1 11 8 7 5 . . . .. 76South o ------------------------------------------------------------------------------------------------------------------------------------------------------ 1 1 2
Texas--------------------------------------------------------------------------......................1.48. 134223 26 1515 125Virginia . . -------------------------------------------------- 1 6 1 3..---------------------- 3 3 1 3 13
Tens ----------------------------------------------------------------------------------------------------------------- 1 4 3 2 6 1 2W yom ing -. -. -- ---- ----------------------------- --------- ----------------------------------------------- ------------------------- ------------------------------------------- 0

Total ---------------- 0 0 0 6 16 3 87 52 37 77 135 151 104 49 43 44 804

'Some submissions include more than I change affecting voting. Thus, the number of changes to which objections have been interposed exceeds the number of submissions which have resulted in
objections.
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BACKGROUNDER

THE VOTING RIGHTS ACT

Executive Summaary

The Voting Rights Act of 1965 is viewed by many to be the most effective Civil
Rights measure ever enacted. Major provisions of the Act are permanent and apply
nationwide. These provisions ban the use of literacy tests, prohibit poll taxes,
provide voter protection under the 15th Amendment, and authorize judicial relief.
for victims of voter discrimination.

Controversy arises concerning the temporary provisions of the Act (Secs. 4 and 5).
These sections establish and mandate federal administrative preclearance for
certain States and jurisdictions in an effort to reduce discrimination. There
are four different formulas which automatically bring jurisdictions under pre-
clearance requirements (see appendix I). Once covered, jurisdictions must submit
any changes in their electoral process to the federal government for approval.
Nine States and parts of fourteen others are subject to preclearance. (See Appendix
III for list.)

Portions of Sec. 4 expire on August 6, 1982, at which time, six southern
States, and parts of three others, would have the opportunity to become exempt
from preclearance requirements. These jurisdictions have been subject to pre-
clearance since 1965, and contend they have been singled out by the Federal govern-
ment long enough.

Proponents of Sections 4 and 5 support extending preclearance requirements for
all jurisdictions presently covered to August 6, 1992. They also want to apply
an 'effects test' nationwide to existing electoral systems. Many conservatives
believe that this approach would continue unfair practices of the federal govern-
ment that treat States differently in respect to their election laws.

President Reagan has asked the Attorney General to submit a report on the
effectiveness of the Voting Rights Act by October 1, 1981. The House Judiciary
Conittee expects to report a measure prior to the August recess. The Senate
does not expect to address the issue until next year.

Background

The Fifteenth Amendment to the Constitution, ratified in 1870, states: "The
right of citizens of the United States to vote shall not be denied or abridged
by the United States or by any State on account of race, color, or previous
condition of servitude. The Congress shall have power to enforce this drticle
by appropriate legislation." Since ratification Congress has enacted several
measures dealing with protection of our electoral process.

1"tm material *a. prepared at the rclque.s ofa mcmhrr .hhe Republicar, Stds Commaiet The ki% cemeiated in it shouId not be coiemrueda
ItnS Ihe %Isn 'r he Rcruubtcan Study Committee. nI officers Or it members
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Two measures were passed in 1870 and 1871 designed to protect voting rights
under the 15th Amendment, but were largely repealed at a later date. It would
not be until 1957, when Congress began addressing the issue of civil rights,
before we ould witness enactment of laws that broadened the federal government's
authority to challenge discriminatory election laws and procedures.

The Civil Rights Act of 1957, 1960, and 1964 brought new protection of voting
rights to citizens in Federal elections. The Act of 1957 authorized the United
States to sue anyone who violated the voting rights of another. The Act of 1960
authorized federal courts to appoint voting referees who could help register
black voters. The Act of 1964 was aimed at preventing the discriminatory mani-
pulation of literacy tests and provided that blacks were to-be registered under
the same standards as whites. The 24th Amendment, ratified in 1964, abolished
the use of the poll tax in federal elections.

Enactment of the Voting Rights Act of 1965

Between 1957 - 1964 there was little change in black voter registration, and
litigation under the Civil Rights Act was moving slowly. In early 1965, Reverend
Martin Luther King began a march from Selma, Alabama to Montgomery in support of
stronger voting rights for blacks. The marchers were attacked by state troopers,
and television accounts of the incident brought strong public reaction sympathetic
to Mr. King's cause. On March 15, President Johnson addressed Congress calling
for immediate action on legislation to enforce the Fifteenth Amendment.

The result wis the enactment of the Voting Rights Act of 1965. The Act was "to
assure that the right of citizens of the United States to vote is not denied or
abridged on account of race or color...in any Federal, State, or local election."
Congress had now moved beyond Federal elections and enacted legislation affecting
all elections.

Under the Act, recourse was available to challenge individual State laws in
regard to voters' rights. The Act authorized the Justice Department to guarantee
voting rights through the administrative process rather than the judiciary. Thus
the Act shifted the burden of proof from those who challenge the validity of State
laws to the States who must now prove to the satisfaction of agencies of the Federal
Government that their election laws are valid.

States, or parts thereof, which had a literacy test or device as a condition of
registration on Ncvember 1, 1964, and had less than 50% voter registration or
voter turnout in the 1964 Presidential election were covered under the Act.
(If a jurisdiction could prove that any device or test was not used to deny
the right to vote based on race, coverage could be exempted). As a result
Six southern states and parts of three others were covered under the Act. (See
Appendix Ill) These jurisdictions must 'preclear' any voting law change with the
Department of Justice. The Act also authorized the Attorney General to appoint
Federal examiners and send Federal election observers to jurisdictions where
allegations of discrimination have been made.

Extension of the Valt Rihts Act

The Voting Rights Act was extended, with amendments, in 1970 and 1915. Though
statistics supported significant increases in the registration of black voters,
supporters felt that the Act was needed since there was evidence of subtle dis-
criinination such as intimidation of minority voters at polls, unfavorable places
or tires of registration, discriminatory location of polls, etc. There was also
fear of States reinstituting discriminatory literacy tests.

In 1975, Congress expanded the Act to include language minority voters--Asian
,mnericans, American Indians, Alaskan Natives, and those of Spanish heritage.
The Civil Rights Corrission reported there was sufficient evidence to establish
that non-English speaking citizens were being discriminated in the electoral
process. Unlike racial minority coverage which is based on the Fifteenth Amend-
ment, the inclusion of language minorities is based on the Fourteenth Amendment
affording due process and equal protection for all.

The Act, as amended, placed a permanent ban on the use of literacy tests and
devices. It also prohibited poll taxes and other tests which had been used
to deny minorities their right to vote. The use of minority languages, other
than Fnglish, was required for registration and voting in covered jurisdictions.
Residency requirements were abolished for voting for President as long es the
voter registers at least thirty days prior to the election, and the Act further
required all States to permit absentee registration and voting for Presidential
elections.
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Supreme Court Interpretation

South Carolinc v. Katzenback, 383 U.S. 301 (19(6)

This landmark decision established the constitutionality of t'Ie Ac . The Court
found the Act constitutional as a reasonable implementation of the 15th Lerd-
ment. Speaking in dissent, Justice Black noted: "A federal l'w which assumes
the power to compel the States to submit in advance any proposed legislation
they have for approval by federal agents approaches dange.ously near to wiping
the States out as useful and effective units in the governnint of our country.
I cannot agree to any constitutional interpretation that lads inevitably to.
such a result."

Allen v. State Board of Elections, 393 U.S. 544 (1959)

The Court focused on the preclearance section of the Voting Rights Act, and
ruled the law covers any State enactment which alters the election law of a
covered State in even a minor way. After Allen the number of submissions by
covered States to the Federal government increased significantly.
(If a jurisdiction could prove that any device or test vias not used to deny
the right to vote based on race, coverage could be exempted). As a result
six southern states and parts of three others were covered under the Act. (See
Appendix Ill) These jurisdictions must 'preclear' any voting-law change with the
Department of Justice. The Act also authorized the Attorney General to appoint
Federal examiners and send Federal election observers to jurisdictions where
allegations of discrimination have been made.

Extension of the Voting Rights Act

The Voting Rights Act was extended, with amendments, in 1970 and 1915. Though
statistics supported significant increases in the registration of black voters,
supporters felt that the Act was needed since there was evidence of subtle dis-
crimination such as intimidation of minority voters at polls, unfavorable places
or times of registration, discriminatory location of polls, etc. There was also
fear of States reinstituting discriminatory literacy tests.

In 1975, Congress expanded the Act to include language minority voters--Asian
Americans, American Indians, Alaskan Natives, and those of Spanish heritage.
The Civil Rights Commission reported there was sufficient evidence to establish
that non-English speaking citizens were being discriminated in the electoral
process. Unlike racial minority coverage which is based on the Fifteenth Amend-
ment, the inclusion of language minorities is based on the Fourteenth Amendment
affording due process and equal protection for all.

The Act, as amended, placed a permanent ban on the use of literacy tests and -

devices. It also prohibited poll taxes and other tests which had been used
to deny minorities their right to vote. The use of minority languages, other
than English, was required for registration and voting in covered jurisdictions.
Residency requirements were abolished for voting for President as long as the
voter registers at least thirty days prior to the election, and the Act further
required all States to permit absentee registration and voting for Presidential
elections.

Supreme Court Interpretation

South Carolina v. Katzenback, 383 U.S. 301 (1966)

This landmark decision established the constitutionality of t'e Ac.. The Court
found the Act constitutional as a reasonable implementation of the 15th f.nend-
ment. Speaking in dissent, Justice Black noted: "A federal law which assumes
the power to compel the States to submit in advance any proposed legislation
they have for approval by federal agents apprcaches dange.-'.sly near to wiping
the States out as useful and effective units in the governn:nt of our country.
I cannot -agree to any constitutional interpretation that lads inevitably to
such a result."

Allen v. State Board of Elections, 393 U.S. 544 (1969)

The Court focused on the preclearance section of the Voting Rights Act, and
ruled the law covers any State enactment which alters the election law of a
covered State in even a minor way. After Allen the number of submissions by
covered States to the Federal government increased significantly.

93-706 0 - 83 - 35
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City of Mobile, Alabama v. Bolden, U.S. (1980)

The Court found that Section 2 of the Act represented no more than a restatement
of the Fifteenth Amendment and a discriminatory effect of an election law was
not enough to prove unconstitutionality. Blacks in Mobile had challenged the
city's at-large system of electing commissioners because no black had ever been
elected commissioner although the city was 35% black. Speaking for the Court,
Justice Stewart noted that blacks could register and vote without hindrance in
Mobile and the 15th Amendment promises no more. He noted further that the Act
does not entail the right to have Negro candidates elected.

Issue Definition

The central issue is what federal regulation, if any, is needed to prevent dis-
crimination against minority voters. Should we continue to enact a law that
treats States differently, or should we develop an Act that treats all States
equally? Both sides agree there should be permanent legislation designed to
ensure the right to vote for all citizens.

Controversy will arise on whether or not administrative preclearance, as
prescribed by the Voting Rights Act, should continue. Administrative preclear-
ance of State laws (Sec. 5) applied to only certain States (Sec. 4) is probably -
the most radical provision of law ever enacted. Not only does it represent onerous
federal infringement upon State rights, but also reverses the basic judicial prin-
ciple of being innocent until proven guilty.

Times have changed from 1965, and legislative mandated preclearance is apparently .
no longer needed. The concept behind the Voting Rights Act is a citizens' right
to vote. A recent CRS study concluded, "That apart from two counties, black
citizens in the Southern States have not encountered significant difficulty in
registering to vote during the'past 5 years." In fact, the majority of testimony
heard thus far expresses the concern that minorities are not being elected to
office rather than difficulties in the opportunity to vote. No law will make
people register, and no law will make people vote.

Conservative Concerns

1. The preclearance provision of Section 5 has taken from certain States their
constitutional right to establish voter qualifications. Article X, Section 2
provides the States the qualifications requisite for the election of Members of
the House, and the 17th Amendment includes the same provision with regard to voters
in elections for Senators. Preclearance also has deprived certain States their
constitutional right' to regulate presidential elections. Article 1I, Section 1
declares that every State shall appoint presidential electors in such manner as
the Legisldture thereof may direct. Although the Supreme Court has upheld the
constitutionality of the Act, these provisions of the Constitution dictate that-
such requirements of Federal law should remain in effect no longer than necessary
to eradicate discrimination.

2. States and jurisdictions covered by Sections 4 and 5 are not granted the
same privileges and rights as are other States. Their statutes are not accorded
the same presumption that statutes of other States are accorded. This treatment
basically denies covered States of equal protection under our laws. Denial of
voting rights can occur anywhere and the experience of covered States concerning
minority voter registration justifies they be treated the same as the rest of the
country.

3. Sections 4 and 5 are temporary provisions of the Act, not permanent. (See
Appendix II) They have served their purpose and been extended long enough. Yet,
if proponents of extension have their way, all jurisdictions, currently covered
tould be tied to preclearance until August 6, 1992. These jurisdictions are in
a Catch-22 situation which has made it impossible for them to extricate themselves
from coverage, regardless of what they do, because discrimination will always be
inferred.

Covered jurisdictions must be granted the opportunity to be removed from the
shackles of presumed guilt. With the expiration of the temporary provisions
of the Act, a permanent Voting Rights Act, one that applies nationwide, would
remain . 2 would provide assurance under our laws of freedom from voting
discrimination and would provide the basic right of State governents to
govern themselves as provided in our Constitution.
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4. Expiration of provisions of Section 4 will not leave an aggrieved person
without relief from voter discrimination. Section 2 provides protection under
the 15th Amendment and Section 3(c) authorizes the court, in any case, to order
preclearance as a remedy if the court finds 14th or 15th Amendment voting viola-
tions.

5. No one questions the fact that minority voter registration, especially in
the South, has increased significantly since 1965. For 1980, black voter regis-
tration in the south was 56.8% as compared to only 29.3% in .1965. White voter
registration in the South of 69.9% in 1980. Some of this difference can be
attributed to differences in age, education, and income distributions of-black
and white populations. The main form of voter discrimination regarding regis-
tration had been the use of literacy tests. Such practice is now permanently
banned.

6. Through 1980 the Department of Justice has reviewed 34,798 voting law
changes submitted under Section 5. Only 815 objections have been rendered by
the Department, or only 2.3%. In determining the need for extended coverage,
especially for the South, the rate of change in objections by the Department
is important. Between 1965 and 1974, the Department objected to 6.2% of changes
submitted by covered jurisdictions in the South and elsewhere. From 1975 to
1980, the Justice Department objected to only 1.8% of the changes submitted by
all jurisdictions. This clearly shows that the number of changes viewed as
potentially discriminatory has significantly dropped. For the South the figures
are 6.5% for 1965 - 74, and 3.6% for 1975 - 80, a 45% decrease.

yet, it is this small number of objections that are providing the ammunition for
the proponents of extension. If there were no recourse available for alleged
victims of discrimination except the temporary provision of the Act, then extension
would be justified. However, under Section 3(c) of the Act, the Attorney General
can prescribe preclearance as remedy to discrimination. Many conservatives believe
now is the time to bring covered jurisdictions out from under the onerous provi-
sions of Sections 4 and 5.

7. Most prominent in debate and media coverage are instances where the number
of minorities elected to office does not approximate the minority proportion
of the population. Constitutional and legislative concerns have been designed
to protect our citizens' right to vote. The right to vote does not mean the
right to be elected! Democracy is based on the rights of individuals, not groups.
The logical conclusion concerning proportional representation in regard to
the Voting Rights Act would be to establish a quota system concerning the
election of minorities to office. Any quota system for elected officials
will destroy a democratic government.

In fact, the southern States covered under the Act have done quite well in
electing minorities to office. Georgia has the highest percentage of black
State legislators of all the States. Four other States are among those with
the largest numbers ot black State legislators: Alabama with 15, Louisiana
with 12, Mississippi and South Carolina with 14. North Carolina has 15. Figures
are not yet available for the 1980 election, but as of July 31, 1981, two of
the covered States are among the four States with the largest number of black
elected officials at all levels: Mississippi with 387 and Louisiana with 363.

8. Sections 4 and 5 have placed cumbersome burdens on many States and jurisdictions.
If covered, they must submit any and all changes to the Department of Justice.
This can range from major changes such as annexation or redistricting to minor
changes such as moving a registration place from one room to another room across
the hall!

What has happened as a result of this? Some jurisdictions simply have not
instituted any changes that could be beneficial to minorities simply because
they would have to submit the change to Washington for approval.

In Richmond, Virginia, a city council election was held up for 5 years because
the Justice Department objected to their-at-large election that followed a recent
annexation. The Department felt it diluted minority voters and ordered the city
to go to a ward system. At the same time the Department had approved an. at-large -
election for Riclmond in the election members to their General Assembly.

In Alabama, a city wished to change from a commission form of government to an-
aldermanic system. This would have increased the opportunity for the election
of blacks to the city commission. Yet, it took I year to receive approval from
Washington.
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In Suffolk, Virginia, the city wished to move a polling place a-quarter of mile
away in order to save costs. The Justice Department objected. Elected officials
of the city had to travel to Washington to plead their case, and finally the
Department approved the change.

Related Issues

Section 2 (permanent)

This provision basically reasserts the 15th amendment in law. This protects
voters from a jurisdiction enacting a voting law with an intent to discriminate..
The provision was upheld by the Supreme Court in Mobile v.-oTden. That decision,
however, has come under attack from civil rights ictivists since protection under
section 2 does not cover any law that may have the effect of discrimination.

Amendments will be offered to amend Section 2 to provide protection from the
effects of any voting law in addition to any intent to discriminate. The basis
of support of the amendment is that there are several jurisdictions with a sub-
stantial percentage of black population that do not have, or never had, blacks
holding elective office. The Voting Rights Act is designed to protect the right
to vote -- not assure the election of minorities.

Many conservatives believe amendments to Section 2 should be defeated.

The Hyde 'Bail-Out' Measure (H.R. 3948)

Congressman Henry Hyde has introduced a measure designed to provide an opportunity
for covered jurisdictions to exempt themselves from coverage. Hyde's proposal
will become the critical issue if administrative preclearance is extended. Cur-
rently, once a jurisdiction is covered under the Act there is little or no recourse
available to become exempt from coverage. A statute becomes overbroad when it
penalizes those persons who do not deserve to be penalized as well as those who
do.

Hyde's bill would allow jurisdictions to be exempted from further preclearance
requirement if 1) they could show that they had not used a test or device for
the past 10 years to discriminate against minorities, 2) they had submitted all
required changes to the Department of Justice, 3) that the Justice Department
had not objected to any submission of the jurisdiction, and 4) the jurisdiction
had passed laws that were designed to enhance minority participation in the
electoral process. Hyde's bill would also amend Section 2 so that action
could be taken if any election law was intended or had the effect of minority
discrimination. Vel.t-.

Jurisdictions must be given the opportunity to become exempt from mandated pre.-
clearance. If not through expiration of certain provisions of current law, then
through adoption of Hyde s proposal. There are concerns among conservatives, how-
ever, over the fourth eligibility requirement of H.R. 3948.

A main concern of the requirement is that discrimination is still inferred for
covered jurisdictions. What about communities that happen to lie in a covered
State, but have never had the problem of minority voter discrimination? Must
they pass a law to show enhancement of minority participation in the electoral
process? What about corrnnities that pass laws hich, in effect, enhance the
participation of minorities but are still charged with discrimination? The
concern here is how far must a jurisdiction improve its electoral process to
show minority paFMTjation? Some may charge that a jurisdiction should never be
exempt from coverage until a certain percentage of minorities are elected to
office.

The intent of the Voting Rights Act is to 'ensure "one's right to vote. Many
conservatives feel that the fourth requirement should be dropped.

Language Minorities

in 1975, the Voting Rights Act was extended to include language minorities.
The constitutional basis for this move was the Fourteenth Amendment under its
equal protection provisions. Additional problems have arisen since the inclu-
sion of language minorities, and opponents are asking that those provisions be
dropped from the Act. N
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Certain jurisdictions are subject to t preclearance under the language mnorites
provisions of the Act (see Appendix 1). Jurisdictions will not have an oppor-
tunity to become except from the Act until August 6, 1985. Proponents of pre-
clearance are asking that coverage under the Act be extended until August 6,
1992.

The minority language provisions require covered jurisdictions to conduct
elections in one or more languages in addition to English. Unique problems
have arisen under te-se provisions. In Alaska, for example, anywhere from
2 to 5 ballots versions have been printed and in some languages, nativeito
Alaska, there is no word for "Vote" and "ballot."

Additional costs to States have been high. The bilingual requirements. of
the Act cost California $2 million in 1978. In 1976 and 1978 the City of
San Francisco spent an extra $100,000 and, as a result, a committee of the
City's Board of Supervisors has urged Congress to movee these costly and
unnecessary requirements. The general arguments against preclearance apply
here as well, and the general conservative view is that provisions concerning
language minorities should be dropped.

Conclusion

The 97th Congress is faced with developing a Voting Rights Act that is fair,
ensures one's right to vote, and provides protection for that right. Both
sides agree there is need for permanent law designed to achieve these goals.

There are now 110 years of voting rights legislation on the books. Over this
time we have seen the Federal government steadily increase its infringement
upon States rights in an effort to remedy-voter discrimination. Congress, through
judicial construction of our Constitution, has found the means to undemine the
rights of our States to self-government. Our Founding Fathers attempted to limit
federal intrusion into the power of State governments in the 10th Anendment to
the Constitution--"Thc powers not delegated to the United States by the Constitu-
tion, nor prohibited by it to the States, are reserved to the States respectively,
or to the people."

Regarding the right to vote, we have an opportunity to return to the States their
guaranteed right of self-government. Preclearance has served its purpose and
the continuation of these temporary sanctions can not be justified. With the
expiration of the temporary provisions, a permanent law, with judicial relief,
would remain -- one that applies equally nationwide. The rights of all citizens
will be protected with the courts available for recourse for anyone who feels his
or her right to vote has been abridged.

The true issue is how we should ensure and protect one's.right to vote. Should
this be done with judicial remedies or with administrative preclearance. Supreme
Court Justice Lewis F. Powell in a recent opinion stated:

"The right freely to vote must be safeguarded vigilantly.
If a State law denies or impairs this right, in violation
of the Constitution or a valid federal 12w, the courts are
the proper and traditional forum for redress.

Oavid Hill
July 10, 1981

APPENDIX
1. Formulas uied to dete-mine cover Y with Voting Rights 'ct.

Racial Minorities
- The jurisdiction, on November 1, 1964, maintained a 'test or device'

as a condition for registering to vote, and less than 50% of its
total voting age population participated in the 1964 Presidential
election (Ser.tion 4(b))

- The jurisdiction, on Nove,.ber 1, 196R, maintained a 'test or device'
as a condition for registering or voting, and less than 50% of the
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total voting aqe population participated in the 1968 Presidential
election (Section 4(b))

Language Minorities
- More than 5% of the citizens of voting age in a jurisdiction were

members of a single-language minority group as of November I, 1972,
and the jurisdiction provided registration and election materials in
English only as of November 1, 1972, and less than 50% of the citizens
of voting age participated in the 1972 Presidential election
(Section 4(f) (3))

- More than 5% of the citizens of voting age in the jurisdiction are
presently members of a single-language minority group, and the
illiteracy rate of such persons as a group is higher than the national
average (Ser.ton 203(b))

II. Duration of srw.ial coverage.

Year In Which .Ihrisdiction
Was Covered
1965 (through detei-inations

made wih respect to
1964 election)

1970 (through determinations
made with respect to
1968 election)

1975 (throurih detrpinations
made with resort to
1972 election)

1975 (tnder Section 2(13)

Dujration of Date of Eligibility
Coverage For Renoval

17 years

17 years

10 years
10 years

August 6, 1982

Asgust 6, 1987

August 6, 1985
August E, 1935

kIl. Jurisdictions where pre.clearance is required.
Statewide

*Alabama *flississippi
Alaska *.11,th f.rrolina
Arizona Trxas

*Georgia *Virqinia
*Louisiana

Portions of State
California Massachusetts
Colorado Michigan
Connecticut New Hampshire
Florida N.. York

*Ha.lai i *North Carolina
Idaho South Dakota
ra i n Wyominq

* Jurisdiction able to seek removal from coverage if certain provisions
of Sectiio 4 are allowed to expire (+ 3 counties in Arizona)

FATT SM "-1t"
EXTENSION OF THE VOTING RIGHTS ACT OF 1965 -- H.R. 3112

SCOPE: This paper presents arguments, pro and con, on expected
amendments to H.R. 3112, the extension of the Voting Rights Act
of 1965.

Introduction

The House is expected to begin date on renewal of the Voting Rights Act on
Tuesday, September 29, 1981. The Act itself is viewed by many to be the most
effective Civil Rights measure ever enacted. H.R 3112 will be the most Impor-
tant civil rights bill before the 97th Congress.

The issues to be debated are highly sensitive, since the Act effectively treats
States differently, dependent on any history of voter discrimination that a
state might have. The Act was last amended in 1975. As reported by the House
Judiciary Committee, H.R. 3112 does the following:

1) Extends special coverage and preclearance provisions for a period of
ten years;-

RICHARDT SCK ZE
cOtairman

RICHARO S OINGUAN
Executive Doro
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2) Permits jurisdictions to meet a new standard of exemption from the preclearance
provisions;

3) Clarifies the standard of proof in Section 2 voting discrimination cases;

and;

4) Extends the language minority provisions for seven years.

(For a full discussion of the history of the Voting Rights Act and a more complete
explanation of the issues please refer to RSC Backgrounder 11-95).

Issues

S ecial Coverage and Prcclearance

Section 4 of the Voting Ri-hts Act includes certain trigger mechanisms devised
to idei-tify jurisdictions wAhich Congress feels have historically discriminated
against black voters. The section has been amended to include language
minorities. Those jurisdictions brought under the coverage by Section 4
are required to 'pre-clear' any and all electoral changes that they might
adopt as defined in Section 5 of the Act.

Currently, once a jurisdiction is covered by Section 5 there is little or
no recourse available to become exempt from preclearance coverage. For some-
states, 'pre-clearance' coverage has been required since 1965. Many feel
that the requirements of Section 5 have become overbroad since they may be
penalizing jurisdictions who do not deserve to be penalized, as well as those
who do. As a result, incentives for jurisdictions to improve voting conditions
have been absent in law. Proposed changes to Section 4 to permit covered juris-
dictions meet a new standard of exemption from Section 5 are attempts to improve
our laws protecting the rights of voters.

Provisions of H.R. 3112

Covered jurisdictions would be eligible to file bail-out requests in the District
of Columbia District Court after August 6, 1984. -The jurisdiction would be re-
quired to show that, on behalf of itself and its political subdivisions, during
the.past 10 years, and during the time the bail-out suit is pending:

1) It had not used a "test of device" (This would be met by all jurisdictions
covered in 1965 and 1970; jurisdictions covered in 1g[5 could not file until 1985.)

2) It had not been found by a court to have abridged the right to vote, or was a
party to a consent decree or settlement agreement which resulted in the abandon-
of a discriinatory y practice.

3) It was not the subject of a pending voting discrimination lawsuit at the tine
it sought to bail-out.

4) It had fully complied with Section 5 of the Voting Rights Act. All submissions
must have been made to DOJ in a timely manner; the jurisdiction must not have
implemented changes that vere objected to; and election laws which were objected
to must have been repealed.

5) It had not made a submission within the previous 10 years that the Attorney
General or the D.C. District Court had objected to.

6) It has eliminated discriminatory voting procedures and methods of election.

7) It has engaged in constructive efforts to eliminate intimidation and harass-
ment.

8) It has engaged In constructive efforts to increase opportunities for convenient

registration and voting and for the appointment of minority election officials.

9) No examiners have been sent to the jurisdiction.

Arguments For

-- Will provide the necessary incentives for jurisdictions to make changes in
existing practices and methods of election, thereby eliminating all discriminatory
practices.
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-- Cc.u,ltips within fully covered states will be allowed to file for bail-out
i0C.f.-r-dently from the state.

-- While a covered jurisdiction must present a compelling record to show that
it has met qualifying standards, the changes are reasonable and will permit
jurisdictions with a genuine record of nondiscrimination to achieve exemption.

Arumnts %airnst..

-- Bailout would be unavailable if an action alleging a denial or abridgjment of
the right to vote is pending. This means that a simple filing fee could deny
bailout to an otherwise deserving jurisdiction.

-- Since every jurisdiction in a covered state must be gcanted bailout before
the state can achieve bailout, it could take only one county of a covered state
to prevent the state from becoming exempt. In some cases, a deserving state
could be denied exemption as a result of a county that the-state may have little
or no control over.

-- Broadens the definition of final judgment to include settlement or consent
decrees as a bar to achieving bailout which would encourage litigation rather
than favor settlement.

Proposal of Congressman Henry Hyde

Covered jurisdictions would be eligible to file bail-out In the appropriate
federal district court, before a three-judge panel, after August 6, 1982, by
showing:

1) no test or device had been used In a discriminatory manner for the previous
ten years;

2) the preclearance requirements of Section 5 had fully been obeyed for the
previous ten years;

3) The Department of Justice had not made any substantial objection to any
proposed electoral change submitted during the previous ten years and;

4) The jurisdiction has made constructive efforts to alter practices and procedures
in effect which constitute barriers to minority voter participation, as well as
eradicate voter harrassment and intimidation.

Arguments For

-- Provides the necessary and reasonable incentives for covered jurisdictions to
advance the voting rights of minority citizens.

-- Would allow a covered state, that is declared to be nondiscriminatory to
become exempt, even though the state might have one county, within its boundary,
that does not meet the bail-out requirements.

-- Provides meaningful reform to the Act by dlloing deserving jurisdictions to
become exempt from preclearance coverage and, at the same time, retains adminis-
trative enforcement of Section 5.

Arguments Against

-- There is a need for consistent and unifori application of any revised bail-out
standards. Exclusive jurisdiction over bail-out suits should be maintained in the
District Court for the District of Columbia.

-- No state that is covered should become exempt until all its counties have
become exempt.

-- There is an absence of an objective measurement of the success of the efforts
to increase minority participation.

Language Minorities

In 1975, the Act was extended to include language minorities. The constitutional
basis for this move was the Fourteenth Amendment under its equal protection
provisions. Certain jurisdictions are subject to preclearance under the language
minorities provisions of the Act as defined in Section 4. Jurisdictions subject
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to preclearance under the ,nouage minority provisios presently are not able
to seek exemption until Au2ist 6, 1985.

Section 203(c) of tLe Act defines the language minority bilingual ballot pro-
visions that mandate the printing of bilingual ballots.

Arguments For

-- English-only elections in areas with substantial non-English speaking citizens
constitute a test or device to keep citizens from voting.

-- Language minority citizens have encountered barriers to achieving full politi-
cal participation that have resulted in low registration and voting by language
minority citizens..

-- Without precleararnce requirements on certain jurisdictions in this area

language minorities would continue to face voting discrimination.

Arguments Against

-- The Constitutional basis of the Fourteenth Arcndment is questionable for the
extraordinary federal mandates of preclearance upon states, or parts thereof.
The historical discrimination that blocks had faced through history, have been
more severe and direct th,n vhat has been alleged to be faced by language minori-
ties.

-- The provisdns pl.ce u:due and unachievable burdens upon the states. In some
cases, 2 to 5 bdilus have been required to be printed, with some languages having
no words for vute' and 'ballot'.

-- The provisions have placed unecessary and costly requirement on covered states
and various jurisdictions.

Section 2 Aineadmrents

The Supreme Couri ruled in Mobile v. Bolden that Section 2 of the Voting Rights Act
simply reasser s thr' 15h Fr e, rent inl-aw. The court held that a challenged
practice would not t.? unlawful under that section unless motivated by discrimina-
tory intent. Proponents of arendrent Section 2 are attempting to make clear that
proof of discriminazury purpose or intent is not required in cases brought under
Section 2. They profess that discrimination can be found in'-violation of the Act
by showing the discri-inatory effect of various electoral practices.

Arguments For

-- Intent is practically impossible to prove in n any cdses involving electoral
practices.

-- The change would help define the conditions where discrimination could
occur under the Fifteenth Amendment.

-- Clarify the law in a manner that would state that proof of discriminatory
intent is not required in cases brought under Section 2.

Arguments Aai nst

-- Effects or results do not necessarily demonstrate discriminatory actions.

-- There is a concern that such an amendment could ultimately end with a
right of proportional representation.

-- The change could require all state and local governments adopt only those
electoral changes that would statistically maximize the voting impact of
minority citizens.

David A. Hill
September 25, 1981
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FIDDLING WITH THE CONSTITUTION WHILE
ROME BURNS: THE CASE AGAINST THE VOTING
RIGHTS ACT OF 1965

Dr. James McCleUan*

Like other small municipalities in the mountainous regions of
north Georgia, where the Blue Ridge and the Appalachian Trail
mark their timeless entry into the southern Piedmont, the City of
Rome is a predominantly white community. Flanked to the north by
"Mountain Republicans," Rome shares a common heritage with the
rural areas of east Tennessee, northeastern Alabama, the western
Carolinas, and southwestern Virginia that dates back to the War Be-
tween the States. In these areas, union sentiment ran the highest in
the old Confederacy, frustrating the secessionists and even the War
effort. Long before the war, the small upland farmers who populated
this region were a class apart from the lowland planters. They had
neither slaves nor plantations, and their politics traditionally have
reflected different interests and attitudes. Even today one senses an
attachment to the ancient Republican traditions. "They vote a
straight Republican ticket election after election. Nor are the moun-
taineers Republicans by choice; they are Republicans by inheritance."'

Because the Negro population of this area has never been sub-
stantial in number, the tiny hamlets and small towns dotting the
southern tip of the Blue Ridge historically have conducted their
political affairs in an atmosphere that is relatively free of racial
strife compared to the southern parts of the state, where the Negro
population of Georgia is concentrated. Many of the thinly populated
counties of north Georgia, for example, contain almost no Negroes.
According to the 1980 Census, Forsythe County contains only one
Negro; Fannin County has only seven; Gilmer, just twenty-two. Daw-
son County has none. Throughout the region, Negroes represent a
miniscule fraction of the total population.'

Rome, located in Floyd County on the fringe of the Mountain
Republican area, contains a percentage of Negroes slightly larger
than most of the counties to the north, but is otherwise represen-

* B.A., University of Alabama; Ph.D. University of Virginia; J.D., University of
Virginia. Chief Counsel and Staff Director, Separation of Powers Subcommittee,
United States Senate Judiciary Committee.

1. V. KEY, SOUTHERN PoLirIcS 28041 (1949).
2. UNITED STATES BUREAU OF THE CENSUS, POPULATION & Housmo, FINAL P & H

UNIT Count, Series PHC 80-V (1980).
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tative of the area in that whites comprise the great bulk of the
population.*

Thus situated, the City of Rome has experienced fewer racial
problems than most small cities of the Deep South. Though it did
not elude entirely the whirlwinds of Reconstruction politics,' Rome
seldom felt a conspicuous federal presence in its local affairs. And
when the initial flurry of federal laws generated by the civil rights
movement of the late 1950's and early 1960's fell on Georgia, Rome
was more of an observer than an intended recipient. While other
Georgia cities to the south, such as Albany and Atlanta, were em-
broiled in civil disturbances, Rome was seemingly untouched by
racial discord. Enjoying considerable local autonomy, Rome quietly
built a record of success in race relations beginning in the 1960's
largely on its own initiative.' But with the passage of the Voting
Rights Act of 1965,' Rome soon found itself caught up in the broad
sweep of federal electoral reform. Not since 1867, when General
John Pope established a military outpost in Rome,' had the moun-
tain city experienced such direct federal intervention in the conduct
of its affairs.

Rome stoutly resisted the application of the Voting Rights Act
to its political affairs and eventually brought an action in 1977
against the United States for declaratory relief. Claiming exemption
from the statute on the ground that the City's various annexations
and voting changes over the course of a decade had neither the pur-
pose nor the effect of denying or abridging the right to vote on the

3. In 1970, Rome had a population of 30,759, of whom 23,543, or 76.6% were
white and 7,216, or 23.4% were Negro. The voting age population in 1970 was 79.4%
white and 20.6% Negro. The actual number of registered voters in Rome closely
paralleled these percentages: as of 1975, Rome had 13,097 registered voters, of whom
83.9% were white and 15.5% were Negro. City of Rome v. United States, 472 F. Supp.
221, 223 (D.D.C. 1979). jfd, 446 U.S. 156 (1980). Justice Marshall's opinion for the
Court omits reference to the 1975 population data contained in both the district court's
opinion and In Brief for Appellants at 5, City of Rome v. United States, 446 U.S. 156
(1980).
. 4. See A.: CONWAY, THE RECONSTRUCTION OF GEORoJA (1966); The Condition of Af-

fairs In Georgia: Statement of Hon. Nelson Tift to Reconstruction Committee of the
House of Representatives, Washington, February 18, 1869 (1971). Although all the
southern states had many common experiences under Reconstruction, those on whom
it bore the hardest had a large Negro population -South Carolina, Louisiana, and
Mississippi in particular.

5. See the district court's findings in 472 F. Supp. at 224-27.
6. Pub. L. No. 89-110, 79 Stat. 437 (1965) (codified at 42 U.S.C. §§ 1971, 1973 to

1973bb-1 (1976), as amended by Act of June 22, 1970, Pub. L. No. 91-285, 84 Stat. 314
(1970) and Act of Aug. 6, 1975, Pub. L. No. 94-73, 89 Stat. 400 (1975)).

7. A. CONWAY, supra note 4, at 142.
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basis of race, Rome argued that Attorney General Griffin Bell had
unconstitutionally applied the Act to the city. A three-judge District
Court for the District of Columbia rejected this argument, however,
holding that although Rome's electoral changes were enacted with-
out discriminatory purpose, they were nevertheless prohibited
under the Act because of their discriminatory effect.' In City of
Rome v. United States,' the Supreme Court affirmed the District
Court ruling. In response to the city's claim that the Voting Rights
Act exceeded Congress' enforcement power under the fifteenth
amendment, the Court reaffirmed its expansive view of the enforce-
ment power in South Carolina v. Katzenbach " and went on to write
a new chapter in the history of the fifteenth amendment. Under sec-
tion 2 of the amendment, the Court concluded, Congress' enforce-
ment powers are so broad as to include the right to prohibit prac-
tices that in and of themselves do not violate section 1, so long as
the prohibitions attacking discrimination are "appropriate."'

City of Rome thus represents a bold new course of Constitu-
tional development under the Reconstruction Amendments. in that
Congress may now reach beyond the substantive provisions of the
amendments themselves to prohibit state action which, in Congress'
judgment, has an unintended but discriminatory impact. No less sig-
nificant or novel is the underlying political theory of democratic
representation implicit in the Court's decision, suggesting that the
fifteenth amendment not only guarantees freedom from racial dis-
crimination in the exercise of the franchise, but also creates a
minority right to hold office.

In response to City of Rome and the body of case law that has
been developed by the Supreme Court under the Voting-Rights Act
since 1966, this article offers the thesis that the Act itself is an un-
constitutional exercise of legislative power under the fifteenth
amendment, and that City of Rome is contrary to the intentions of
those who framed both amendment and the Act. Examining this
decision and earlier cases in the light of Congressional hearings and
debates on the adoption and extension of the Voting Rights Act, the
article contends that the Court has interpreted the Act to include
political rights for minorities and restrictions on the'states that run
counter to the expressed intent of those who participated in the for-
mulation of the Act. An accompanying analysis of the debates on the
framing and adoption of the fifteenth amendment further maintains

8. 472 F. Supp. at 245.
9. 446 U.S. at 187.

10. 383 U.S. 301 (1966).
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that the framers specifically considered and rejected the position
now supported by the Court that literacy tests and the right to hold
office fell within the purview of the amendment, it being generally
agreed in 1869 that the states retained their power over these
aspects of the franchise.

. Crucial to a proper interpretation of both the Act and the en-
forcement clause of the fifteenth amendment are the debates on
the Ku Klux Klan Act of 1871, when the framers of the Reconstruc-
tion Amendments fie'st attempted to analyze in depth their under-
standing of Congress' power to enforce these amendments "by ap-
propriate legislation." Though ignored by the Court, these important
debates shed considerable light on the intended scope .and meaning
of the enforcement power. From an analysis of this legislative
history, the author concludes that the framers of the Reconstruction
Amendments did not intend to confer upon Congress all of the
power over political rights that is embodied in the Voting Rights
Act of 1965, and expressly favored a construction of the enforce-
ment power that was consistent with the principles of Federalism.

Finally, this article briefly examines the line- of cases culminat-
ing in City of Rome against the backdrop of the American political
tradition, and asserts that the Court has imposed upon Georgia and
the other states singled out by the Voting Rights Act a theory of
democracy that is essentially foreign to the American experience.
This article thus challenges the underlying assumption of the Court's
ruling that a system of proportional representation, guaranteeing
the election of Negro candidates, will necessarily enhance the in-
fluence of the black community in local affairs.

I. GENESIS OF THE VOTING RIGHTS ACT OF 1965

Although the Equal Protection Clause frequently has been uti-
lized to protect the right to vote, the fifteenth amendment, declar-
ing that the right to vote shall not be denied or abridged "on ac-
count of race, color, or previous condition of servitude," was origin-
ally intended to serve as the real workhorse of Negro suffrage."
Two months after the amendment was adopted, Congress, exercising
its new enforcement powers under section 2,1' passed the Enforce-

11. That the framers of the fourteenth amendment never intended to protect poll-
tical rights and Negro suffrage under the equal protection clause is convincingly
argued by R. BERGER, GOVERNMENT BY JUDICIARY 52-192 (1977).

12. The thirteenth, fourteenth and fifteenth amendments contain almost identically
worded sections empowering Congress to enforce them. Section 2 of both the thir-
teenth and fifteenth amendments provides that "Congress shall have power to enforce
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ment Act of 1870." But this measure, which sought to prohibit both
state and private action interfering with voting rights, was largely
unsuccessful. The Supreme Court struck down provisions of the Act
aimed at private action," and Congress in 1894 repealed most of the
remaining sections of the statute dealing with official action."

Congress then withdrew from the field, and for the next sixty
years the task of eliminating racial qualifications in the franchise
devolved principally on the Supreme Court. In carrying out this re-
sponsibility, the Court assiduously thwarted state efforts, whether
statutory or administrative, to disenfranchise the Negroes[, even
reaching out to strike down attempts by-political organizations to
exclude Negroes from voting in primary elections." Throughout this
period, the Court's discussion of Congress' enforcement powers
under the fifteenth amendment was necessarily limited to the issue
of whether Congress could proscribe private action. The only reme-
dial legislation passed by Congress was the Force Act of 1871,
designed to supplement the Enforcement Act of 1870 by providing
for the appointment of federal officers to supervise elections of
members of the House of Representatives." In Ex Parte Siebold"

this article by appropriate legislation." Section 5 of the fourteenth amendment,
however, states that "The Congress shall have power to enforce by appropriate legisla-
tion, the provisions of this Article." The Court has discerned no difference among the
clauses and none was intended. See City of Rome v. United States, 446 U.S. at 207.08
n.1 (1980) (Rehnquist, J., dissenting); United States v. Guest, 383 U.S. 745, 783-84 (1966)
(Brennan, J., concurring In part, dissenting in part); James v. Bowman, 190 U.S. 127
(1903). Enforcement clauses have been routinely added to constitutional amendments
since the adoption of the Reconstruction Amendments. See U.S. CONST. amends. XVIII,
1 2, XIX, para. 2, XXIII, 1 2. XXIV, # 2, XXVI, § 2 (proposed).

13. Ch. 114, 16 Stat. 140 (1870). As originally introduced by Representative John
Bingham of Ohio (author of section I of the fourteenth amendment), the Act covered
only state action under the fifteenth amendment. Under the sponsorship of Senator
John Pool, a Republican from North Carolina. however, the Act was broadened to
cover private action and action interfering with rights under both the fourteenth and
fifteenth amendments. See also the Force Act of 1871, ch. 99, 16 Stat. 483.

14. James v. Bowman, 190 U.S. 127 (1903). The Court struck down section 5 of the
Act on the ground that the fifteenth amendment did not authorize Congress to pro-
hibit private interference with the right to vote.

15. Ch. 25, 28 Stat. 36 (1894); ch. 15, 36 Stat. 1153 (1909). The surviving statutes of
this period are 18 U.S.C. if 241.242 (1976) (criminal) and 42 U.S.C; If 1971(a), 1988,
198(8) (1976) (clvil). The debates on the enactment and repeal of the Act are collected
in I B. SCHwArTZ, STATUTORY HISToRY OF THE UNITED STATES: CIVIL RIGHTS 443-543,

4(1970).
16. See Terry v. Adams, 345 U.S. 461 (1953); Smith v. Allwright, 321 U.S. 649

(1944).
17. Ch. 99, 16 Stat. 433 (1871). In effect, the Act suppressed state electoral pro-

mem.
18. 100 U.S. 871 (1880).
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the Supreme Court upheld the Force Act as a proper exercise of
Congress' powers under article I, section 4 (the "Times, Places and
Manners Clause"), without reaching the question of Congress' en-
forcement powers under the fifteenth amendment. In 1894, however,
this measure was repealed.

The general theory thus adopted concerning Congress' pcwer
over the electoral process indicated that Congress could legislate
under the fifteenth amendment to protect the suffrage in all eled-
tions against state interference based on-raee-,eolor, or previous con-
dition of servitude," whereas under article I, section 4, Congress
could legislate against public or private interference but only in
federal elections. Protection against private interference with the
right to vote in state elections was therefore thought to be beyond
the scope of Congress' powers.

Here matters stood when Congress reasserted its enforcement
powers in response to the civil rights movement that erupted in the
wake of Brown v. Board of Education.* The first in a series of
remedial statutes designed to assist in federal enforcement of fif-
teenth amendment rights, the Civil Rights Act of 1957"1 made it un-
lawful for any person, whether acting as a public official or pri-
vately, to interfere with the right to vote in any election for federal
officers. At the heart of the Act's enforcement mechanism were pro-
visions authorizing the Attorney General to institute civil suits for
injunctions in aid of the right to vote in state, territorial, district,
municipal, or other territorial subdivision elections, and to seek
injunctive relief in the courts against violations of civil rights pro-
tected under section 2 of the Ku Klux Klan Act of 1871."

This Act was followed by the Civil Rights Act of 1960, which
again increased the powers of the executive branch and strengthened
existing procedures by authorizing the Attorney General to obtain a
finding, through the courts, of a "pattern or practice" of voter dis-
crimination in any jurisdiction. Upon the entering of such finding,

19. James v. Bowman, 190 U.S. 127 (1903); United States v. Reese, 92 U.S. 214
(1876).

20. 347 U.S. 483 (1954).
21. Pub. L. No. 8-315. 71 Stat. 634 (1957) (codified in scattered sections of 5, 28 &

42 U.S;C. (1976)).
22. 42 U.S.C. if 1971(b), () (1964). Section 2 of the Klan Act is now 42 U.S.C. §

1985 (1976). In addition, the 1957 Act established a "temporary" United States Com-
mission on Civil Rights (subsequently extended cn numerous occasions to 1981) to in-
vestigate civfl rights violations and make recommendations to the President and Con-
gress, abd provided for an additional Assistant Attorney General to direct a new Civil
Rights Division in the Department of Justice.
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which significantly removed the issue of Negro voting beyond a
case-by-case determination, all qualified Negroes would be regis-
tered to vote by court-appointed referees."

Title I of the Civil Rights Act of 1964" signaled a new direction
in voting rights legislation by restricting the rights of the several
states in their determination of voter qualifications. Unlike the
earlier statutes, which forbade the discriminatory application of
state voter qualification standards, the 1964 Act went beyond the
realm of regulation to impose the equivalent of a federal literacy
test. The Act not only prohibited the discriminatory administration
of literacy tests in federal elections, but also established a "rebut-
table presumption" of literacy for any prospective voter who had
completed the sixth grade in a school where the English language
had served as the basis of instruction.*

Finally, in the Voting Rights Act of 1965," Congress exceeded
what had previously been regarded as the limit of its authority
under the Enforcement Clause of the fifteenth amendment. Grounded
in part on section 2 of the fourteenth amendment and article I, sec-
tion 4 of-the Constitution, the Voting Rights Act prohibited not only
various forms of state action in the electoral process, but also
private acts of voter intimidation in federal, state and local elec-
tions." Creating what are admittedly "stringent new remedies for

28. Pub. L. No. 86-449, 74 Stat. 86 (1960) (codified In scattered sections of 18. 20 &
42 U.S.C. (1976)). The 1960 Act also authorized the appointment of federal voting
referees and provided safeguards for the protection and inspection of federal election
records.

24. Pub. L. No. 88-852, 78 Stat. 241 (1964) (codified in scattered sections of 5, 28 &
42 U.S.C. (1976)).

25. 42 U.S.C. § 1971 (a}CXc) (1964).
26. Pub. L. No. 89-110. 79 Stat. 437 (1965) (codified at 42 U.S.C. 90 1971, 1973 to

1978bb-1 (1976)).
27. In its section-by-setion analysis of the Act, the House Judiciary Committee

commeated, in anticipation of a constitutional challenge, that
(t~he power of Coagress to reach intimidation by private individuals in purely

local elections derives from Article I, section 4, and the implied power of Con-
gross to protect Federal elections against corrupt influences, neither of which re-
quires a nexus with race. While Article I, section 4 and the implied power of Con-
gress to prevent corruption in elections normally apply only to Federal elections,
and section 11 applied to all elections, these powers are plowry within their
scope, and where intimidation is concerned, it is impractical to separate its per-
nicious effects between Federal and purely local elections.

H. R. REP. No. 439, 89th Cong., 1st -es. 3041 (1965), as qswted in II B. SCHWARTZ,
SrATUTORY HISTORY OF THE UNITED STATES 1502-03 (1970) (emphasis added). The
Supreme Court has not ruled on the constiutionality of section 11 of the Act relating
to private actions Interfering with voting rights in federal, state and local elections.
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voter discrimination,"N the Act established federal supervision over
state voter qualification tests and state electoral processes "which
in the thoroughness of its control is reminiscent of the Reconstruc-
tion era."*" While strengthening judicial remedies, the Act also pro-
vided for direct federal intervention through a variety of complex
administrative remedies to remove both immediate and future im-
pediments to minority political participation and. representation.
Enacted in response to demonstrations in Selma, Alabama pro-
testing discriminatory voting registration practices, the Act was
originally conceived as a temporary expedient to end almost a cen-
tury of racial discrimination in the electoral process." The bill that
was submitted to Congress by President Lyndon Johnson on March
17, 1965 provided that the Act should remain in effect for ten
years." Congress rejected this proposal in favor of a five-year
period; but in 1970 Congress extended coverage of the Act for
another five years and in 1975 extended it again for seven." With
two important exceptions, most provisions of the Voting Rights Act
are scheduled to "expire" in 1982."

28. South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966).
29. C. Rice, The Voting Right. Act of 1965: Some Dissenting Observations, 15 KAN.

L. Riv. 159, 163 (1966).
30. The historical setting of the Act is discussed in II CONGRESONAL QUARTERLY

SERVICE: CONGRESS AND TmE NATION 1965-1968 356-64 (1969; see also South Carolina v.
Katsenbach, 383 U.S. at 308-16 (1968) (discussing Congressional and judicial concern
over tactics regularly employed in the South to evade the fifteenth amendment and
prevent Negroes from voting). For a discussion of earlier federal efforts to enforce
Negro voting rights, see Derfner, Racial Discrimination and the Right to Vote, 26
VAND. L. Rzv. 523 (1973); Note, Federal Protection of Negro Voting Rights, 51 VA. L.
REV. 1053 (1965). -

31. Significant portions of the legislative history of the original act are contained
in H.R. REP. No. 439. 09th Cong., 1st Seas. 72 (1965), reprinted ii (19651 U.S. CODE
CoNo. & AD. News 2437-508 and I B. SCHWARTZ, supra note 27, at 1484; 8. REP. No.
162, 89th Cong., 1st Ses. (1965); Joint View# of 12 Members of the Judiciary Committee
Relating to the Voting Rights Act of 1965. attached to S. REP. No. 162, supra, and
reprinted in [19651 U.S. CODE CONG. & AD. NEWS 2540. President Johnson's March 15
address on voting rights to a joint session of Congress one week after the Selma
disturbance, and floor debate on the Act, are contained in 11 B. SCHWARTZ, hipra note
27, at 1506.

32. Congressional action on the most recent extension of the Act in 1976 is con-
tained in Hearings on the Extension of the Voting Rights Act of 1965 Before the Sub-
committee on Conetitutional Rights of the House Judiciary Committee, 94th Cong.,
1st Sess. (1976) (hereinafter cited as 1975 House Hearings]J Hearings on the Extension
of the Voting Rights Act of 1965 Before the Subcommittee on' Constitutional Rights of
the Senate Judiciary Committee, 94th Cong., 1st Sees. (1975) (hereinafter cited as 1975
Senate Hearingsk, S. REP. No. 94-295, 94th Cong., 1st, Ses. (1975). reprinted in [1975)
U.S. CODE CONG. & AD. NEws 774.

33. Technically speaking, a covered state would not be automatically exempt

93-706 0 - 83 - 36
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II. PROVISIONS OF THE VOTING RIGHTS ACT OF 1965

A. General Provisions

The Act consists of nineteen sections, some of which are perma-
nent legislation of general application throughout the nation. Among
the general provisions is section 2, which prohibits the states from
using any racially discriminatory "voting qualification or prere-
quisite to voting, or standard, practice or procedure."'" Far-reaching
and reminiscent of the previously abandoned Force Act of 1871, sec-
tion 3(a) of the Act authorizes federal courts to replace state election
officials by federal examiners, with full power to examine and regis-
ter voters "whenever the Attorney General or an aggrieved person
institutes a proceeding under any statute to enforce the guarantees
of the fourteenth or fifteenth amendment in any State or political
subdivision." If the court finds that any voter qualification test has
been used in a discriminatory manner, it may suspend the use of the
test indefinitely and prevent the enforcement of any "voting qualifi-
cation or prerequisite to voting, or standard, practice or procedure"
that is different from that in force when the proceeding was com-
menced, unless the court is satisfied that the procedure in question
"does not have the purpose and will not have the effect of denying
or abridging the right to vote on account of race or color."" Section
10 of the Act, superseded by Harper v. Virginia State Board of Elec-
tions," and the twenty-fourth-amendment banning the payment of
poll taxes as a requirement for voting,-contains a Congressional find-
ing that the poll tax violated the fifteenth amendment; and it in-
structs the Justice Department to bring suit against its application."

under section 4 even if Congress failed to extend the Act beyond August 6, 1982, as it
would still be necessary for the state to bring an action for declaratory judgment. See
42 U.S.C. § 1973 b(a) (1976). 42 U.S.C. § 1971 (1976), in which subpart (aX2Xc) prohibits
the use of a literacy test as a condition for voting, is permanent legislation. The bil-
ingual ballot requirements in 42 U.S.C. § 1973aa-la are not scheduled for expiration
until August 6, 1985. Senator S. I. Hayakawa and Representative Paul McCloskey,
California Republicans, have introduced legislation calling for repeal of the bilingual re-
quirements. See note 272, intf. Senator Charles Mathias, a Maryland Republican, and
Representative Peter Rodino, a New York Democrat, introduced legislation on April 8,
1981 to extend the Voting Rights Act for ten years to August 6, 1992, and to nullify
the effects of City of Mobile v. Bolden, 446 U.S. 55 (1980). See N.Y. Times, April 8,
1981, at A10. col. 3.

34. 42 U.S.C. § 1973 (1976). The original act is reprinted as an Appendix to South
Carolina v. Katzenbach, 383 U.S. at 337-355.

35. 42 U.S.C. § 1973a(a) (1976).
36. 383 U.S. 663 (196).
37. 42 U.S.C. § 1973h (1976).
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Other sections provide civil and criminal penalties for violations of
the Act."

B. Special Proviion.

1. Section. 6.9: Federal Voting Examiners and Observer8

The foundation of the Act rests on its special provisions, sec-
tions 4 through 9. These requirements are temporary and apply only
to selected states and political subdivisions. Sections 6 through 9 are
designed to strengthen earlier federal voting registration programs
by authorizing the Attorney General, at his discretion, to use ex-
aminers and observers where voting qualification tests have been
suspended under section 4 of the Act." Unless overruled by a Feder-
al District Court, the Attorney- General may appoint federal ex-
aminers to enter a covered jurisdiction and decide who shall be eligi-
ble to vote in all federal, state and local elections, if: (1) he has
received complaints from twenty or more residents that they have
been denied the right to vote on account of race or color, and he
believes those complaints to be meritorious; or (2) in his judgment
"the appointment of examiners is otherwise necessary to enforce the
guarantees of the fourteenth or fifteenth amendment."," Examiners
are authorized to list individuals who satisfy state voter qualifica-
tions and to issue them a certificate evidencing their eligibility to
vote."1 Observers act as poll watchers to make certain that all eligi-
ble persons are pi'mitted to vote and ascertain whether their
ballots have been accurately counted. The observers are field
employees of the Civil Service Commission or other federal agen-
cies. In the period between 1965 and 1974, more than 6,500
observers were sent into the Deep South, almost half of whom were
used to cover elections in Mississippi." In general, both examiners
and observers have been used sparingly, and most served during
the first years when the Act went into effect. In the period between
1965 and 1975, only 60 counties and parishes ever had examiners
and only 155,000 of the more than one million new minority
registrants in the covered states were registered by this method."
The limited use of examiners since 1970 underscores the early suc-

38. 42 U.S.C. 1 1973i-1973j (1976).
39. 42 U.S.C. if 1973e-1973g (1970).
40. 42 U.S.C. 1973d (1976).
41. • 45 C.F.R. 0 801.205 (1979).
42. UNITED STATES COMMISSION ON CIVIL RIGHTS. THE VOTING RIGHTS ACT: TEN

Yukus APrER 85 (1975) (hereinafter cited as VOTING PIGHs ACT: TEN YEARS ATER).
43. Id, at 83.
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cess of the Voting Rights Act in getting Negroes registered to vote,
and probably the mere threat of examiners has deterred many local
registrars from blocking registration."

2. Section 4: Covered Jurisdictions

Sections 4(a) and 4(b) establish an automatic formula or "trigger-
ing" mechanism whereby a state (or one of its local units of govern-
ment) is prohibited from applying any "test or device"" as a qualifi-
cation-for voting in any election if the state or local unit maintained
any test or device on November 1, 1964 and less than 50 percent of
its voting age population was registered to vote or actually voted in
the 1964 presidential election. Amendments to the Act have extended
the coverage formula of section 4 to include jurisdictions that main-
tained a test or device on November 1, 1968 or 1972, and had less
than a 50 percent turnout in the 1968 or 1972 presidential elections."
Direct judicial review of the findings by the Attorney General which
trigger the suspension of tests is barred.T

Jurisdictions covered in 1965 and early 1966 included Alabama,
Alaska, Georgia, Louisiana, Mississippi, South Carolina, Virginia, 28
of the 100 counties in North Carolina, 4 of the 14 counties in Ari-
zona, Honolulu County, Hawaii, and Elmore County, Idaho. Since
°1965, other jurisdictions have been added and coverage extends also
to Texas, certain counties in California, Colorado, Florida, Michigan,
New York, South Dakota, and Wyoming, and a number of towns in
the New England states of Massachusetts and New Hampshire."

44. Id. at 34-35.
45. Section 4(c) of the Act defines a "test or device" as any requirement that a

person, as a prerequisite for registration or voting, demonstrate literacy, educational
jachievement, knowledge, or good moral character, or produce registered voters or
other persons to vouch for his qualifications. 42 U.S.C. § 1973b(c) (1976). See also 42
U.S.C. § 1973b(f3) (1976).

46. 42 U.S.C. § 1973b(b) (1976).
47. ]d. Under § 4(b) of the Act,

itihe provisions of subsection (a) shall apply in any state or in any political sub-
division of a state which (1) the Attorney. General determines maintained on
November 1, 1964, any test or device, and with respect to which (2) the Director
of the Census determines that less than 50 per centum of the persons of voting
age residing therein were registered on November 1, 1964, or that less than 50
per centum of such persons voted in-the presidential election of November, 1964.

A determination or certification of the Attorney General or of the Director of
Census under this section or under section 6 or section 13 shall not be reviewable
in any court and shall be effective upon publication in the Federal Register.

48. 45 Fed. Reg. 18898 (1980). For a listing of the various jurisdictions covered
from 1965-1975, see VOTING RIGHTS Acm: TEN YEARS AFTER, supra note 42, at 13-16.
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Under section 4(a)'of the Act, however, a covered jurisdiction may
"bailout" and exempt itself if it can persuade the District Court for
the District of Columbia that the jurisdiction has not used a test or
device in a discriminatory manner for seventeen (originally five)
years preceding the filing of an action for a declaratory judgment."
Since 1965, only one state has succeeded in bailing out. In 1966, and
again in, 1971, Alaska gained exemption, but the 1975 extension of
the Act re-established coverage.* One other state, Virginia, at-
tempted without success to bailout in 1973.1 Since 1970, all literacy
tests throughout the nation have been suspended under the Act." In
addition, section 4(e) of the Act deals with the question of literacy.
Unlike most other provisions of the statute, which rest on Congress'
power to enforce the fifteenth amendment, section 4(e) was a last-
minute floor amendment to the Act based on the Enforcement Clause
of the fourteenth amendment. Designed by Senator Jacob Javits
(R.-N.Y.) and Robert Kennedy (D.-N.Y.) to emasculate the New York
State literacy test and expand the suffrage in New York City, sec-
tion 4(e) provides that the right to vote cannot be denied to any per-
son because of an inability to read or write English if that person
successfully completed the sixth grade in a Puerto Rican school
where instruction was given in a language other than English."

3. Section 5: The "Preclearance" Requirement

Once a state or one of its political subdivisions has been sub-
jected to the strictures of section 4 and is prohibited from applying

49. 42 U.S.C. § 1973b(a) (1976).
50. Alaska subsequently filed yet another bailout suit but abandoned it. See

Alaska v. United States, No. 78-0484 (D.C. Cir. May 10, 1979) (stipulated dismissal of
the action).

51. Virginia v. United States, 386 F. Supp. 1319 (D.D.C. 1974), a/fd mem., 420 U.S.
901 (1975).

52. 42 U.S.C. § 1973aa (1976). Amendments to the Act in 1970 also abolished dura-
tional residency requirements for Presidential elections and lowered the voting age to
eighteen. Voting Rights Act Amendments of 1970. Pub. L. No. 91-285, 84 Stat. 316.
318. In Oregon v. MitcAell, 400 U.S. 112 (1970), the Supreme Court upheld the amend-
ments, except the proviso lowering the voting age for state and local elections, but this
objective was nevertheless achieved by the subsequent adoption of the twenty-sixth
amendment.

53. 42 U.S.C. § 1973b(e) (1976). Writing for the Court, Justice Brennan held in
Katzenbach v. Morgax, 384 US. 641 (1966), that section 4(e) was a valid exercise of the
powers granted to Congress by section 5 of the fourteenth amendment, and that the
New York English literacy requirement, as applied to disfranchised Puerto Ricans pro-
tected by section 4(e), was superseded by virtue of the Supremacy Clause of article VI
of the Constitution. The Court declined to rule on the question of whether New York's
literacy requirement was constitutional. See Cardona v. Power, 384 U.S. 672 (1966).
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a voter qualification test, it may not thereafter make any changes in
its electoral laws unless the executive or judicial branches of the
federal government agree beforehand that such changes are nondis-
criminatory. Section 5 of the Act stipulates that no state or local
government may even enact a new law "or-seek to administer any
voting qualification or prerequisite to voting [that is) different from
that in force or effect on November 1, 1964," without first gaining
the approval of the Attorney General or the United States District
Court in the District of Columbia." The announced purpose of the
section 5 preclearance provision "was to break the cycle of substitu-
tion of new discriminatory laws and procedures when Wld ones were
struck down."" The more immediate objective of this provision is to
give government lawyers in the Voting Section of the Civil Rights
Division of the Justice Department direct and continuous ad-
ministrative supervision over the affected states and their political
entities, and to avoid the inconvenience of the judicial process. The
provision's obvious-effect is to give the federal government a veto
over all new electoral laws enacted by the covered jurisdictions,
whose pre-existing voter qualification standards have been frozen
under section 4 of the Act.

Until 1971, section 5 was rarely employed to challenge state elec-
toral changes, owing in-part to the Justice Department's preoccu-
pation with review of existing statutes and uncertainty as-to the
scope of section 5's coverage." No less uncertain at the time was the
scope of the Attorney General's authority under section 5. Seemingly
a delegation of unfettered discretion regarding procedures, stan-
dards and administration, section 5 is silent with respect to the pro-
cedures the Attorney General must follow in deciding whether to
challenge a state submission for an electoral change, what standards
govern the contents of these submissions, and what is meant by the
sixty-day provision of section 5 in which the Attorney General is to
respond to requests for his approval of electoral changes.?

54. 42 U.S.C. ff 1973c (1976). Amendments to the Act have extended this restric-
tion to include laws that were in effect in 1968 and 1972.

55. VOTING RIGHTS ACT: TEN YEARs AFTER. supra note 42, at 25.
56. Id. at 25, n.58;-MacCoon, The Enforcement of the Preclemramce Requirements

of Section 5 of the Voting Right. Act of 1965, 29 CATH. U.L. Rsv. 107 (1979); &te also
Perkins v. Matthews, 400 U.S. 379, 393 n.11 (1970),

57. Section 5 of the Act provides that a newly enacted electoral change may be
enforced if it is submitted to the Attorney General and he does not interpose an objec-
tion "within sixty days after such submission, or upon good cause shown ... neitherr
an affirmative Indication by the Attorney General that no objection will be made, nor
the Attorney General's failure to object ... shall bar a subsequent action to enjoin en-
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Moreover, section 5 does riot even authorize the Attorney General
to promulgate any regulations. Such regulations were nevertheless
issued in 1971, surviving constitutional attack in Georgia v. United
States." "If these regulations are reasonable and do not conflict
with the Voting Rights Act itself," declared Justice Stewart for the
Court, "then 5 U.S.C. section 301, which gives to 'itjhe head of an
Executive Department' the power to 'prescribe regulation for the
government of his department' ... is surely ample legislative
authority for the regulations.""0 Reversing the burden of proof,
which would ordinarily be carried by the federal government, the
Act and accompanying regulations require the submitting jurisdic-
tion to demonstrate to the satisfaction of a three-judge District
Court-in Washington or the Attorney General that its proposed
change. "does not have the purpose and will not have the effect of
denying or abridging the right to vote on account of race or color.""
The regulations candidly acknowledge that "section 5... imposes on
the Attorney General what is essentially a judicial function.
Therefore, the burden of proof on the submitting authority is the
same in submitting changes to the Attorney General as it would be
in submitting changes to the District Court for the.District of Col-
umbia."' Should a state or one of its political subdivisions fail to
submit a formal request for a change of its electoral laws, both the
Attorney General and private parties" may bring suit to enjoin en-
forcement of the law. Following a request for preclearance, the At-
torney General has sixty days in which to interpose an objection or
allow the change to stand; and the voting practices submitted
become fully enforceable if the Attorney General fails to make a
timely objection.

,The vagueness of this provision, inviting arbitrary discretion,
has produced considerable confusion and controversy. Although the

forcement of such* qualification." 42 U.S.C. § 1973c (1976). Does any objection suffice?
May the Attorney General simply object to all section 5 submissions? See Georgia v.
United States. 411 U.S. 526. 542-43 (1973) (White, J., dissenting).

58. 411 U.S. at 536.
59. Id The Court cited United States v. Morehead, 243 U.S. 607 (1916) and Smith

u United States, 170 U.S. 372 (1897) as authority for this proposition. The regulations
are contained in 28 C.F.R. pt. 51, §f 51.1-51.29 (1971); see aso D. HUNTER, FEDERAL
REVIEW OF VoTING CHANGES: How To-USE SECTION 5 OF THE VOTING RIGHTS ACT (2d ed.
1975).

60. 42 U.S.C. § 1973c (1976). As of 1975, the alternative of seeking a declaratory
judgment without review by the Attorney General had been used only once. VOTING
RIGHTS ACT: TEN YEARS AFrER, supra note 42, at 29.

61. 28 C.F.R. 1 51.19 (1971).
62. See Allen v. State Bd. of Elections, 393 U.S. 544 (1966).
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Act states that a new state law may be enforced if "the Attorney
General has not interposed an objection within 6-0 days after such
submission,"" ie., of their filing, the regulations promulgated by the
Attorney General provide that no submission is complete until the
Attorney General has received all of the information that he deemed
essential in making a decision." The Act is silent as to the effect of
the sixty-day rule upon requests for reconsideration of an adverse
ruling by the Attorney General, but regulations specify that these
requests shall also be decided within sixty days of their receipt."
Neither the Act nor the regulations explain the application of the
sixty-day rule to supplements to requests for reconsideration. In City
of Rome, however, the Court upheld the Attorney General's inter-
pretation of his regulations on this question and ruled that the sixty-
day period commences anew when the submitting jurisdiction sup-
plies additional information on its own accord." "In recognition of
the Attorney General's key role in the formulation of the Act," said
Justice Brennan in United States v. Sheffield Board of Commis-
sioners, "this Court... has given great deference to his interpreta-
tions of it.""

If the Attorney General fails to make an objection, the state
may enforce the change; but there is no certainty that the law will
remain in effect, for section 5 of the Act contains this qualifier:
"Neither an affirmative indication by the Attorney General that no
objection will be made, nor the Attorney General's failure to object,
nor a declaratory judgment... shall bar a subsequent action to en-
join enforcement of such ... practice or procedure."" Continuous ad-
ministrative supervision over the states and their local units of
government is thus expected under the Act, even if the courts break
the cycle and rule against the Attorney General. The broad scope
and massive burden of this entire operation is reflected in the statis-
tics compiled in the Justice Department. The 1975 Senate Hearings
on the extension on the Act revealed that in the period between
1965 and 1974, the Attorney General's staff processed more than
1,000 requests for voting changes each year." In 1979, a Justice De-
partment official estimated that the Department's staff of eleven

63. 42 U.S.C. § 1973c (1976) (emphasis added).
64. 28 C.F.R. if 51.3, 61.10(a), 51.18 (1971).
66. 28 C.F.R. # 51.3(d) (1971).
66. 446 US. at 171.
67. United States v. Sheffield Bd. of Comm., 435 U.S..110, 131 (1978).
68. 42 U.S.C. 1 1973c (1976).
69. 1975 Seate Hearins, supra note 32, at 597; see also United States v. Shef-

field Bd. of Comm., 485 U.S. at 147 (Stevens, J., dissenting).
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section 5 analysts was processing from fifty to seventy-five submis-
sions per week - more than double the number just five years
earlier."

These figures reflect a more than startling increase in section 5
litigation." More fundamentally, the figures reveal the radical trans-
formation of the Voting Rights Act that has taken place since 1970.3
When Justice Department officials, led by Attorney General
Nicholas Katzenbach, appeared before CongreSs inL95 to explain
and defend President Johnson's proposed bill to eliminate discrimi-
natory voting practices, they emphasized the limited scope of the
Act. Its purpose, the officials uniformly agreed, was simply to re-
move the barriers to Negro voter registration. Those barriers, in
fact, were the very basis of the Selma demonstrations which promp-
ted the Johnson Administration to draft the bill. Appeartiiibefore a
subcommittee of the House Judiciary Committee, Assistant Attor-
ney General Burke Marshall, in response to a question by a member
of the Committee, flatly stated that, "[tJhe problem that the bill was
aimed at was the problem of registration, Congressman. If there is a
problem of another sort, I would like to see it corrected, but that is
not what we were trying to deal with in the bill.""' Before that same
body, Attorney General Katzenbach repeatedly emphasized that
"the whole bill really is aimed at getting people registered." "Our
concern today," he said, "is to enlarge representative government.
It is to solicit the consent of all the governed. It is to increase the
number of citizens who can vote.'"4 Ten years later, testifying as a

70. MacCoon, supra note 56, at 113 n.45. In addition, the Voting Rights Section of
the Civil Rights Division maintains a mailing list of interested parties who receive a
weekly listing of current section 5 submissions. This procedure is designed to allow
private parties to monitor state and local governmental units for compliance and to
assist the Justice Department in enforcement of the Act. Id. at 109 n.l1. Also
strengthening enforcement and encouraging litigation is the 1975 amendment to the
Act which permits a court, at its discretion, to award attorney's fee to prevailing par-
ties in voting rights cases. 42 U.S.C. § 1973 1(e) (1976). See Torres v. Sachs, 538 F.2d 10
(2d Cr. 1976).

71. In the period between 1965 and 1977, 6.400 electoral change requests were
submitted. Approximately 5,800 of these were made from 1971 to 1974. 1975 Senate
Hearings. supra note 32, at 597. See United States v. Sheffield Bd. of Comm.. 435 U.S.
at 147 n.8 (1978) (Stevens, J., dissenting).

72. See Thernstrom, The Odd Evolution of the Voting Rights Act, 55 PUB. IN.
TERE 49 (1979).

73. Hearings on H.R. 6600 Before Subcommittee No. 5 of the House Committee
on the Judiciary, 89th Cong., 1st Seas. sec. 2. at 74 (1965) [hereinafter cited as 1965
Hose Hearingej. See also Allen v. State Bd. of Elections, 393 U.S. at 564 (1969).

74. 1965 House Hearings, supra note 73, at 21. When asked. "[hiow far down the
political scale" the term "political subdivisions" went. Katzenbach replied: "I believe
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private citizen before a Senate subcommittee in support of the .1975
extension of the Act, Katzenbach reiterated his understanding of
the original intent of the legislation:

The Voting Rights Act was originally designed to eliminate two
of the principal neans of frustrating the 15th Amendment rights.
guaranteed to all citizens: the use of onerous, -vage, and unfair
tests and devices enacted for the purpose of disfranchising
blacks; and the discriminatory administration of these and other
kinds of registration devices. The Voting Rights Act attempted
to eliminate these racial barriers, first by suspending all tests
and devices in the covered States, and second, by providing for
voter registration in those States by Federal officials where
necessary to insure the fair administration of the registration
system."

That the Justice Department's understanding of the purpose of the
legislation was shared by Members of Congress'who participated in
the formation of the Voting Rights Act is abundantly evident from a
careful reading of Congressional debates and committee hearings
and reports. As Joseph Tydings (D.-Md.), a member of the Senate
Judiciary Committee stated while leading debate on the Senate
floor, the provisions for the suspension of literacy tests and the ap-
pointment of federal examiners were "the heart of the bill.""

The success of the Act in terms of registration was almost in-
stantaneous, and by 1972 more than one million new Negro voters
were registered in the seven southern states covered by the Act."
By the early 1970's, however, a new development became evident-
the problem of registration, by then essentially solved, had been
eclipsed by the preclearance provisions of the Act. Section 5, an-
nounced the United States Commission on Civil Rights in 1975, was
now "the focus of the Voting Rights Act.""

III. Allen v. State Board of Election=: THE NEW RIGHT TO
POLITICAL OFFICE

The catalyst for this change was not a Congressional alteration
of the Act, but the Supreme Court's broad interpretation of the

that the term 'political subdivision' used in this bill is intended to cover the registra-
tion area and that the whole bill really is aimed at getting people registered." I&L

75. 1975 Senate Hearings, supra note 32, at 121.
76. II B. SCHWARTZ, upra note 27, at 1526.
77. VoTING RIGHTS ACT: TEN YEARS AFER, supra note 42, at 41. Between 1964

and 1972, the number of new black registrants actually increased by 1,148,621, an in-
crease from 29 percent to over 56 percent of the blacks of voting age. Id. at 43.

78. Id. at 25.
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scope of section 5 in the 1969 case of Allen v. State Board of Elec-
tion. As Stanley Pottinger, Assistant Attorney General for the
Civil Rights Division of the Justice Department, explained:

The Congressional hearings on the 1970 Amendments to the
Voting Rights Act reflect that section 5 was little used prior to
1969 and that the Department of Justice questioned its workabil-
ity. Not until after the Supreme Court, In litigation brought
under section 5 had begun to define the scope of section 5 in ...
[the Allen case) did the Department begin to develop standards
and procedures for enforcing section 5.0

In Allen, the Court, speaking through Chief Justice Warren, held
that a state covered by the Act must submit for federal approval
not only new laws that might tend to deny Negroes their right to
register and vote, but all laws that might also tend to have an ad-
verse effect on the political strength of the Negro community in
government. In other words, the Allen decision brought about a
complete metamorphosis of the Act and the fifteenth amendment,
converting the right of the individual into a collective right of the
Negro population to an elected representative-in effect a guaran-
teed right of racial minorities to hold office, whether or not they
command majority support.

The Allen case involved three Mississippi laws and a routine ad-
ministrative change in Virginia that had altered election practices
without preclearance from the Attorney General. In 1966, the Mis-
sissippi legislature amended its election laws to provide that
members of county boards of supervisors could be elected at large
and that in eleven specified counties the superintendent of schools
would henceforth be appointed by the board of education. The third
law changed the requirements for independent candidates running
in general elections. The Virginia case concerned i bulletin issued
by the Board of Elections instructing election judges to aid any il-
literate voter who requested help in marking his ballot." Whereas
the Mississippi amendments arguably were designed to minimize the
political impact of the Negro voter, the record showed that the new
Virginia regulation was wholly free of discriminatory purpose. In

79. 393 U.S. 544 (1969).
80. 1975 Senate Hearings, eupm note 32, at 581.
81. The appellants were illiterate voters who had attempted to vote for a writein

candidate by sticking labels printed with the candidate's name on the ballot. The
voting change was challenged in the district court as instituting a literacy test pro-
hibited under section 4. Not until they argued before the Supreme Court did ap-
pellants raise the section 5 issue. 393 U.S. at 563-54.
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fact, Virginia election officials had issued the regulation in the belief
that existing state voting practices did not conform to the Voting
Rights Act."

Without reaching the issue whether these electoral changes
were discriminatory, the Court consolidated the four cases and
remanded them back to the district courts with instructions to issue
injunctions against enforcement of the enactments until the Attor-
ney General had given his approval that the changes met the re-
quirements of section 5." In response to the appellees' argument
(based on Congressional hearings) that the scope of section 5 was in-
tended to cover only those changes dealing with voter registration
and the right to vote, Chief Justice Warren asserted that "[t]he
legislative history on the whole supports the view that Congress in-
tended to reach any state enactment which altered the election law
of a covered state in even a minor way."" This conclusion was war-
ranted, said the Chief Justice, not by the wording of section 5, but
by that of section 2, which referred to any "voting qualifications or
prerequisite to voting or standard, practice, or procedure."" The
word "procedure" in this section contained no exceptions, indicating
"an intention to give the Act the broadest prossible scope . "9

Warren thus presumed that the framers of the Voting Rights
Act intended that federal regulation of voting procedures should in-
clude not only those procedures relating to registration and voting,
but also those affecting voter impact and election results. Drawing
from the Court's "vote dilution"' rationale in the reapportionment
cases developed under the fourteenth amendment, Warren concluded

82. Id. at 552-53.
83. These suits were instituted by private persons and did not originate in the

District Court for the District of Columbia. Although the Act does not provide for a
private cause of action, the Court. citing J.L Case Co. v. Borak, 377 U.S. 426 (1964).
declared that there was an implied right of action because section 5 would be an "empty
promise" unless a private individual could seek judicial enforcement of the-prohibition.
393 U.S. at 557.

84. 393 U.S. at 566.
85. 1& at 567 (citing 42 U.S.C. § 1973 (1964 ed.. Supp. IIM. Section 2 of the Act pro-

vided simply that "No voting qualification or prerequisite to voting, or standing, prac-
tice or procedure shall be imposed or applied by any State or political subdivision to
deny or abridge the right of any citizen of the United States to vote on account of race
or color." Pub. L. No. 89-110. § 2, 79 Stat. 437 (1965) (codified at 42 U.S.C. § 1973 (1965)
(amended 1975)). This section was amended In "1975 to include guarantees set forth in
42 U.S.C. § 1973b(fN2) (1976). See 42 U.S.C. f 1971(g) (1976).

86. 393 U.S. at 566-67. Significant in Warren's opinion was aoloquy between
Katzenbach and Senator Hyrom Fong, Republican, Hawaii, in which the Attorney
General said that the word "procedure" was "intended to be all-inclusive of any kind of
practice." -Id at 566.
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that "[tjhe Voting Rights Act was aimed at the subtle, as well as the
obvious.... [Ilt gives a broad interpretation to the right to vote,
recognizing that voting includes 'all action necessary to make a vote
effective.""'

In the main, Warren's broad interpretation of section 5's
coverage thus rested on statutory language rather than legislative
history; for the phrase "all action necessary to make a vote effec-
tive," seen here as a linchpin of the Allen decision, is taken from the
Voting Rights Act itself. Significantly, however, this language is
drawn from section 14 of the Act, and not the preclearance provi-
sions." This section of the Act, it was generally agreed during the
course of Congressional deliberation, was simply declaratory of the
fifteenth amendment. Senator Everett Dirksen (R.-Ill.), one of the
principal sponsors of the Act, observed at one point that all of the
states, including those not covered by section 6, were prohibited
from discriminating against Negro voters by section 2. Dirksen de-
scribed this term as "almost a rephrasing of the fifteenth amend-
ment." not the fourteenth, and Attorney General Katzenbach
agreed." Therefore one can reasonably doubt whether the Court's
incorporation of section 2 and the fourteenth amendment reappor-
tionment cases into section 5 is consistent with the intent and mean-
ing of the statute or its legislative history."

Such was the basis of Justice Harlars lengthy dissent in Allen,
which vigorously assailed the Court's opinion as "an overly broad

87. Id. at 565-66 (citing 42 U.S.C. 1973 1(cXi) (1964 ed.. Supp. I). See Reynolds v.
Sims, 377 U.S. 633, 555 (1964). See also White v. Register, 412 U.S. 755 (1973); Fortson
v. Dorsey, 379 U.S. 433 (1965).

,88. Section 14 of the Act, codified in 42 U.S.C. I 19731(eXl) (1976), defines the
terms "vote" and "voting" as follows:

The terms "vote" and "voting" shall include all action necessay to make a vote
effective in any primary, special, or general election, including, but not limited to,
registration, listing pursuant to. this subchapter, or other action required by law
prerequisite to voting, casting a ballot, or having such ballot counted properly and
Included in the appropriate totals 9f votes cast with respect to candidates for
public or party office and propositions for which votes are received in an election.

89. See City of Mobile v. Boiden, 446 U.S. 55, 61 (1980). In the Mob/e cae, the
Court ruled that the practice of electing city commissioners at-large (dating back to
1911 and not an electoral change falIng, within section 5) was not an un4ir dilution of
Negro voting strength in violation of section 2 of the Voting Rights Act, or of the four-

,O.enth or fifteenth amendments.
90. When examined In its proper context, the phrase "all action to make a vote ef-

teetive" hardly supports Warren's proposition, inasmuch ,as the action refers
sp c to qialificatlons and procedures concerning registration and balloting, and
is client on the question of post-election results. See. text -of 4 U.S.C. I. 19781(c}I)
(1976), cited In note 88, supra.I
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--- construction of section 5 of the Voting Rights Act."" In the first
place, argued Harlan, the Chief -Justice had erroneously assumed
that section 5 could be severed from the Act and considered inde-
pendently. "In fact, however, the provision is clearly designed to
march in lockstep with section 4."" To construe section 5 separately
was to lift it out of context in derogation of the obvious reciprocal
relationship between the two provisions. Section 4, which suspended
all literacy tests and similar "devices" in order to eliminate voter dis-
crimination at the registration stage, necessarily determined the
scope of section 5, a backup provision designed to prevent states
covered by section 4 from evading its restrictions through the crea-
tion of new voter qualification tests." Justice Black had made the
same observation earlier in South Carolina v. Katzenbach,'4 the
point being, as Harlan explained, that section 5 "was not designed to
implement new substantive policies, but ... to assure the effective-
ness of the dramatic step that Congress had taken in section 4. The
Federal approval procedure found in section 5 only applied to those
states whose literacy tests or similar 'devices' have been suspended
by section 4."" In short, the only purpose of section 5 was "to imple-

91. 393 U.S. at 582.
92. Id. at 584.
93. Justice Harlan offered no legisative history to support his point, apparently

believing that it was self-evident. But the legislative record clearly substantiates his
claim. For example, Senator Philip Hart, Democrat, Michigan, a prime sponsor of the
Act, said that its "two central features" were section 4 and the provisiot-r for federal
examiners. 'Section 6," he stated, 'issupported by much the same evidence as
underlies the suspension of tests or devices. This provision Is a further appropriate

-assurance that 15th Amendment rights will not be denied, either by laws currently in
force, or by fertile imaginations." II B. SCHWAMR, supra note 27, at 1617, 1521. Senator
Joseph Tydings, (D.-Md.) also described the "principal provisions of the bill" as the
suspension of tests and the appointment of federal examiners. Id. at 1526.

94. 383 U.S. at 366 ("Section 4(a) to which 1 5 islinked, suspends for five years all
literacy tests ... coming within the formula of § 4()."). (Id).

95. 893 U.S. at '684. "The statutory scheme contains even more striking
characteristics," fHarlan continued, "which indicate that § 5's federal review procedure
is ancillary to § 4's substantive commands. A state may escape § 5, even thomgh-it As.
constantly violated this provision, so lothg as it has complied with 94, and has suspended
the operation of literacy tests." Id. By its very nature, in other words, section 5
monitored only new practices that a section 4(b) jurisdiction bought to Implemetn-t-fter
the date it Was designated, A disriminatory practice in effect before designation could
not logically be subject to preclearance. Thus in Beer .v. United Statei, 425 U.S. 130
(1976), the Court held that a New'Orleans reapportionment plan which continued the
use of tit-lag6 councilmen seats that had been in existence without change since 196
could ct be tested under section 6. See Commient, Voting Right.-Vdting Rights Act
of 1968 1 6-Federdl Preclearance of Locdl Election Laws, 25 N.Y.L. RV. 170-71
(1979). 1 Z "
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ment the policies of section 4 .... ," The Court's broad construction
of section 5, Harlan concluded, was nothing less than

a revolutionary innovation in American government that goes
far beyond that which was accomplished by section 4. The fourth
section of the Act had the profoundly important purpose of per-
mitting the Negro people to gain access to the voting booths of
the South once and for all. . . . In moving against 'tests and
devices' in section 4. Congress moved only against those tech-
niques that prevented Negroes from voting at all. Congress did
not attempt to restructure state governments."

Further, argued Harlan, the Court had improperly read the four-
teenth amendment into section 5, mistakenly assuming "that Con-
gress intended to adopt the concept of voting articulated in Reynolds
v. Sims . .. and protect Negroes against a dilution of their voting
power."" Harlan's point was well taken. Both the statutory language
and the legislative history of the Act, which Harlan cited extensively,
revealed that Congress deliberately rejected the construction which
the Court was now making.

Congress didn't casually overlook the fourteenth amendment, it
"consciously refused to base section 5 of the Voting. Rights Act on
its powers under the Fourteenth Amendment, upon which the reap-
portionment cases are grounded," asserted Harlan. Indeed, he con-
tinued, "[tphe Act's preamble states that it is intended 'to enforce
the fifteenth amendment to the Constitution of ihe United States...
.9"'" Thus the relevant case was not Reynolds v. Sims but Gonilion
v. Lightfoot, and section 6 "should properly be read to require
federal approval only of those state laws that .change either voter
qualifications or the manner in which elections are conducted."'"'

That Chief Justice Warren had incorporated section 2 of the Act
as well as the fourteenth amendment into the preclearance provi-
sions of section 5 apparently escaped Justice Harlan's attention in
the Allen decision, and Warren's peculiar reading of the statute con-
cerning the scope of section 5 has gone unchallenged in subsequent
cases before the Court. Indeed, Harlan's insightful dissent has been
relegated to oblivion, and Warren's claim that section 5 must be
given the "broadest possible scope"'' has become the rallying cry

96. 93 U.S. at 685.
97. Id
98. Id. at 88.

,99. Id.
100. Id at 591.
101. Id at 567.
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for the continued expansion of federal control over electoral changes
in the covered jurisdictions. In an outpouring of decisions since 1969,
all resting- on the questionable assumptions laid down in A len, the
Court has interpreted section 5 to require federal preclearance of-
laws changing the location of polling places,'" annexations,'" and
reapportionment and redistricting.'"

This line of decisions does not include the Mississippi cases con-
solidated in Allen imposing section 5 on laws adopting at-large
systems of election, providing for the appointment of previously
elected officials, and regulating candidacy,'" or the more recent in-
trusions upon state sovereignty in 1978 sanctioned in the Sheffield
and Dougherty cases. In United States v. Board of Commissioners of
Sheffield, Alabama,' the Court declared that section 5 applied not
only to counties and other local units of government that actually
register voters, but to any entity within a covered jurisdiction having
any power over any aspect of the electoral process. The city of Shef-
field, Alabama, vhich did not even conduct voter registration, con-
tended unsuccessfully that it was exempt from section 5 because the
Act, by its own terms, applied only to "states and political subdivi-
sions," and according to section 14(cM2) a political subdivision was
defined as a county or other political entity which conducts voter
registration. Writing for the Court, Justice Brennan brushed aside
this construction as unduly restrictive. The Act was intended to sub-
ject all political entities to preclearance, Brennan insisted, and
whether a local unit registered voters was immaterial since "cities
can enact measures with the potential to dilute or defeat the voting
rights of minority group members...."I" Similarly, in Dougherty
County, Georgia Board of Education v. White'" the Court reaffirmed
the Sheffield doctrine that any political entity within a covered area
under section 4 must obtain the approval of the Attorney General if
the political entity adopts any new law impacting upon the electoral

102. See Perkins v. Matthews, 400 U.S. 379 (1971).
103. See City of Richmond, Va. v. United States, 422 U.S. 38 (1976h City of

letersburg, Va. v. United States. 410 U.S. 962 (1978), summarily affg 364 F. Supp.
1021 (D.D.C. 1972).

104. Beer v. United States, 425 U.S. 180 (1976, Georgia v. United States, 411 U.S.
626 (1973). See also United Jewish Organizations v. Cary, 430 U.S. 144 (1977) In
Georgia, the Court found that by extending the Act for another five years In 1970,
Congress ratified the sweeping interpretation of section 6 in Allen and Perksn. See
411 U.S. at 633.

105. Allen v. State Bd. of Elections, 393 U.S. 644 (1969).
106. 435 U.S. 110 (1978).
107. Id at 124.
108. 439 U.S. 82 (1978).
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process. At issue in Dougherty was a rule promulgated by a local
school board concerning candidacy qualifications. Finding Sheffield
dispositive, the Court held that section 5 governed, dismissing the
contention that the school board was exempt under the Act because
it did not conduct elections.

Thus, one may conclude that the scope of section 5 is boundless.
Even those who look favorably upon these results are quick to agree,
however, that the Court has stretched the Act beyond its natural
limits. As the Director of the Section 5 Unit of the Justice Depart-
ment's Civil Rights Division has frankly acknowledged, meree im-
pact on the political process as the defining principle for section 5
coverage ... could lead to a slippery slope down which falls nearly
everything that a political jurisdiction does. Congress probably did
not intend section 5 to become such an all-encompassing mechanism.","
Conceivably, the preclearance requirement could be extended to
cover every act of government at the st-e and local level, inasmuch
as any change ultimately affects, directly or indirectly, minority
group interests. Reaching conflicting results, lower federal courts
have already dealt with the question whether political parties are
subject to section 5.' Apparently, zoning changes, gerrymandering,
and the location of public schools and housing projects are all likely
candidates for future extensions of section 5, since these matters
arguably may affect minority voting strength. Case law indicates
that only court-ordered reapportionment plans and other court-
ordered electoral changes are clearly exempt from the broad sweep
of section 5."'

Behind these developments lies a radical redefinition of the
right to vote in American politics. The Voting Rights Act was
launched for the purpose of giving minority groups greater access to
-the ballot. Supreme Court decisions since the watershed case of
Allen v. State Board of Elections"I have shifted the focus from ae--
cess to result:

They assume a Federally guaranteed right to maximum political

109. MaeCoon, supra note 56. at 114.
110. Compare Williams v. Democratic Party, No. 16286 (N.D. Ga. April 6. 1972).

a/fd mem., 409 U.S. 809 (1972) and United States v. Democratic Executive Comm., No.
70-047 (S.D. Ala. Dec. 22, 1970) (political parties are sot subject to section 5) uith
MacGuire v. Amos. 343 F. Supp. 119 (M.D. Ala. 1972) ad Wilson v. North Carolina
State Bd. of Elections, 317 F. Supp. 1299 (M.D.N.C. 1970) (political parties are covered
by section 5). The Act's definition of. "vote" refers specifically to both party primaries
and general elections. 42 U.S.C. 1 1973 1(cXI) (1976).

111. MacCoon, supra note 56. at 114-16.
112. 393 U.S. 544 (1969).

93-706 0 - 83 - 37
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effectiveness. Nowadays local electoral arrangements are ex-
pected to conform to Federal executive and judicial guidelines
established to maximize the political strength of racial and
ethnic minorities, not merely to provide equal electoral oppor-
tunity. . . . That no one in 1965 contemplated such a develop-
ment is indisputable."'

In brief, both the Act and the fifteenth amendment have become an
instrument for elevating the traditional right of equal opportunity to
a new plateau of equal result.

IV. City of Rome v. United States:
THE NEW EQUAL PROTECTION GUARANTEE OF THE

FIFTEENTH AMENDMENT

The basic structure of government in the City of Rome was
established under a charter granted by the state legislature in 1918.
The charter provided for a seven-member commission, with one
member from each of seven wards. In 1929, two additional wards
were annexed, raising the total to nine. Members of the Commission
were elected concurrently, at-large, by plurality vote, and they were
also required to meet a residency requirement. In addition, the
charter made provision for a Board of Education consisting of five
members, to be elected in the same manner with the exception of a
residency requirement."'

In 1966, soon after the Voting Rights Act was passed, the
Georgia General Assembly amended the City's charter in order to
make numerous changes in Rome's system of government. The plu-
rality vote requirement for members of the Commission and Board
of Education was changed to majority vote, and provision was made
for primary and run-off elections; the number of wards was reduced
from nine to three, with one commissioner from one of three num-
bered posts in each ward; the size of the Board of Education was in-
creased from five to six members, with one member from one of two
numbered posts in each of three wards and each candidate required
to be a resident of the ward in which he ran; staggered elections for
members of the Commission and Board of Education were instituted;
restrictions on voter qualifications were eased; and the task of voter
registration was transferred to the county. In the period following
November 1, 1964, some sixty annexations were also effected, either
by local ordinance or state law."'

113. Thernstrom, supra note 72, at, 50.
114. City of Rome v. United States, 472 F. Supp. 221, 223 (D.D.C. 1979).
115. Id at 224.
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Not until 1974, when the City submitted an annexation for sec-
tion 5 preclearance, did the Attorney General learn of these numer-
ous changes. Rome then submitted each one to the Attorney Gen
eral for approval, with the exception of the transfer of. voter
registration to Floyd County, which the Attorney General did not
oppose. After examining the various Changes, the Attorney General
agreed to preclear forty-seven of the sixty annexations, the reduc-
tion of wards from nine to three, the increase in the size of the
Board of Education from five to six, and the liberalization of voter
qualifications. But the Attorney General objected to thirteen annex-
ations, the provisions for majority vote, run-off, numbered post and
staggered term elections, and the residency requirement for Board
of Education elections.1 ' Nine of the thirteen tracts of land were ac-
tually vacant when they were annexed by the city.

The City of Rome then brought suit challenging the Attorney
General's actions on six grounds. During the course of litigation, two
of the plaintiffs claims were eliminated,"' leaving the following four
claims: (1) That Rome was entitled to "bail-out" from coverage under
section 4 of the Voting Rights Act; (2) That some or all of the
changes to which the Attorney General was opposed had actually
been precleared; (3) That section 5 was an unconstitutional exercise
of Congressional power; and (4) That the disputed changes had
neither the purpose nor the effect of denying or abridging the right
to vote on the basis of race. Significantly, the City did not rely on
Justice Harlan's key opinion in Allen concerning the scope of section
5 and its application to Rome's electoral changes, or raise the issue
of whether it was intended or proper to view section 5 in light of
the fourteenth amendment and 'the "vote dilution" rationale set
forth in the reapportionment cases. In foregoing the opportunity to
lay bare the jerry-built foundation of the Allen case, the City
necessarily obscured its fourth claim regarding the purpose and ef---
feet test. Preferring to attack Congress rather than the courts and
follow Justice Black's line of Katzenbach dissents in a frontal, if not
suicidal, assault against Congress' enforcement powers under the fif-
teenth amendment, Rome further weakened its position by failing to
confront the Congressional debates on the Ku Klux Klan Act of
1871, the one and only instance when the framers and backers of the

116. Id. at 229.
117. Rome's allegation that the At'orney General had acted -unconstitutionally in

applying section 5 to the City was dismissed on the basis of Morris v" Greesette, 432
U.S. 491 (1977). and Briscoe v. Bell, 432 U.S. 404 (1977). The City conceded that it was
the kind of jurisdiction subject to section 5 as determined by the Sheffield ease.
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ReconstructionAmendments explored in depth their understanding
of Congress' enforcement powers. Nor did the City of Rome-invoke
the legislative history of the fifteenth amendment to challenge the
Voting Rights Act, a fruitful source of information that would have
buttressed its constitutional case.

No less exceptional is the utter failure of the Justice Depart-
ment to produce evidence that any of the numerous electoral changes
promulgated by the City of Rome had the purpose of discriminating
against the City's handful of Negro voters. Indeed, the evidence is
so supportive of the City's good intentions and the prevalence of
long-standing, mutually agreeable race relations and voting prac-
tices, as to warrant extensive reiteration. The District Court's find-
ings, based on exhaustive testimony, revealed that the City of-Rome
had not employed any literacy tests or other devices as a prere-
quisite to voter registration for seventeen years-before the magic
date of November 1, 1964. Although registrants were technically re-
quired to pass the Georgia literacy or character tests, affidavits* of
registration officials.supported by the unanimous testimony of black
deponents, showed that such tests had never been applied in a dis-
criminatory manner, and in recent years had not been used at all.
Likewise, Rome had not attempted to impede registration through
manipulation of requirements relating to time and place, registration
personnel, purging or re-registration. In the period from 1964 to
1974, Negro registration remained at a relatively high level, which
the District Court conceded was "[also probative of the lack of dis-
crimination in registration. . ".i

Moreover, the evidence showed-that Negroes had not been de-
nied access to the ballot through the inconvenient location of polling
places, the actions of election officials, or the treatment of illiterate
voters. No obstacles had been placed before black candidates with
respect to slating of candidates, filing. fees, or-access to voters at
polling places. Further, whites, including city officials, had encour-
aged Negroes to run for office in Rome, and one Negro was even ap-
pointed to the Board of Education.'"

Outside the area of voting, the record was equally free of dis-
crimination. The elected officials and city manager of the City, con-
cluded the District Court,

are responsive to the needs and interests of the black community.
The City has not discriminated against blacks in the provision of

118. 472 F. Supp. at 224.
119. Id. at 22.
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services and has made an effort to upgrade some black neighbor-
hoods. The City transit department, with a predominantly black
ridership, is operated through a continuing City subsidy. And
the racial composition of the City workforce approximates that
of the population, with a number of blacks employed in skilled or
supervisory positions.'1

Finally, the city demonstrated that because Negroes in the City of
Rome usually held the balance of power in municipal elections, white
candidates "vigorously" sought their support and "spent proportion-
ally more time campaigning in the black community"' than in their
own.

In response to such overwhelming evidence rebutting the pre-
sumption of discrimination, the federal government offered only one
argument-the crux not only of this case but of almost the whole
body of federal law that had grown out of the Allen rationale: All
this is true, but "most black voters would prefer to have a black of-
ficial representing their interests."'1 The obvious assumption, which
the City had quite successfully refuted, was that whites could not
fairly represent the interests of the minority, so the case turned not
on any discernible denial of voting rights but on the racial prefer-
ences of the blacks for black officeholders and their collective
"right" to hold office through proportional representation. The
Court noted that only four Negroes had ever sought office in Rome;
and evidence existed, though not conclusive, of bloc voting, which
weighed heavily again-st the city."3 That bloc voting perpetuating
the division between the black and white communities would be an
absolute certainty if the blacks were given their own seat on the
Commission and Board of Education did not enter into the Court's
discussion.

Thus committed to a "winner-take-your-share" theory of elec-
tions, or a separatist view of fundamental fairness based on the no-
tion that no racial minority shall be denied the right to political
representation, the District Court predictably ruled against the City
of Rome on all four counts. Rome's request to "bail-out" from section
5's coverage was rejected on the ground-that Congress did not in-
tend that municipalities in covered states should be permitted to ex-

120. Id.
121. Id. -.

122. I&
123. Id. One unsuccessful Negro candidate for office "did receive a sizeable number

,of white votes"-45 percent of the total votes cast in a run-off election In a city with
only 15 percent Negro registration. I& at 227.



576

19811 VOTING RIGHTS ACT 33

empt themselves independently, as this practice would create an ad-
ministrative burden on the Justice Department and open the door to
a resurgence of the "same evils" which the Act was designed to
eliminate"'-an argument that hardly seemed applicable to a city
like Rome that already had established a commendable record of
race relations. Rome's argument that the Attorney General's pre-
clearance of the Georgia Municipal Election Code in 1968 also con-
stituted preclearance of the City's electoral changes was countered
by the argument that "submission of state laws authorizing munici-
palities to adopt certain provisions in their charters does not con-
stitute submission of the actual exercise of this authority by local
government"'-a position seemingly exacerbating the Justice De-
partment's administrative burden. The City's constitutional chal-
lenge to section 5, alleging that the preclearance requirement ex-
ceeded Congress' enforcement powers, violated the tenth amend-
ment and the Guarantee Clause, and infringed the rights of private
plaintiffs joined in the suit, was dismissed on the basis of South
Carolina v. Katzenbach.1" Acknowledging the presence of "an under-
current of dissent" within the ranks of the Supreme Court on this

-issue, the District Court nevertheless declined the plaintiff's invita-
tion "to a life of high adventure," noting that "[fiar from backing
away from Katzenbach the Court has in the ensuing years often
cited that case with approval."'I'

In response to the City's claim that Congress lacked the enforce-
ment power to prohibit a state or local unit of government from im-
plementing voting changes that had the effect but not the purpose
of diluting Negro voting strength, the District Court agreed that the
issue of "[whether the Fifteenth Amendment reaches only purpose-
ful discrimination is an important and unsettled constitutional ques-
tion" which the Supreme Court had "never explicitly addressed..."I"
Even if the- amendment itself reached only purposeful discrimina-
tion, however, "Congress was within its broad enforcement power ...
when it outlawed voting changes discriminatory in effect only." This
bold- pronouncement suggesting that Congress' section 2 enforce-
ment powers exceed the substantive provisions of section 1 of the
fifteenth amendment, despite the words of limitation that Congress
is empowered to enforce only "these provisions," amounts to little

124. Id. at 231-32.
125. Id. at 233.

-126. 388 U.S. 301 (1966).
127. 472 F. Supp.at 236.
128. Id at 237.
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less than a complete nationalization of state electoral processes. The
Court's statement further assumes, of course, that Congress did in
fact outlaw voting changes ,discriminatory in effect only" by enact-
ing the Voting Rights Act, an assumption made by Chief Justice
Warren in the Allen case that rests, as noted earlier, on precarious
footing. Thus the real question, not raised in these proceedings, is
not simply whether Congress may outlaw state voting practices
under the fifteenth amendment that merely dilute Negro voting
strength and impede the election of Negroes, but also whether Con-
gress ever intended to do so in the first place. The District Court's
foray into "a life of high adventure" to find the outer limits of Con-
gress' mysteriously expanding enforcement powers, which began
with a refusal to take the first step when asked to reexamine Kat-
zenbach and ended here with the discovery of a new galaxy of legis-
lative power in City of Rome, was possible then only because
Justice Harlan's crucial dissent in Allen was never launched to in-
tercept the mission.

The District Court found additional support for its liberal con-
struction of the enforcement power in Ex parte Virginia'" and Mc-
Culloch v. Maryland. s "Let the end be legitimate, let it be within
the scope of the constitution," Chief Justice Marshall had declared
in McCulloch in his classic formulation of the Necessary and Proper
Clause, "and all means which are appropriate, which are plainly
adapted to that end, which are not prohibited, but consist with the
letter and spirit of the constitution, are constitutional."' Such was
the test of Congressional enforcement power that the Supreme
Court had applied back in South Carolina v. Katzenbach,'" when it
first examined the constitutionality of the Voting Rights Act, and
the District Court found that test dispositive in determining
whether Congress could properly prohibit electoral practices under
the fifteenth amendment that had only a discriminatory effect.
Under the McCulloch standard, said the court, "we have no doubt
but that section 5's ban on 'effect' discrimination is an appropriate
means even if it is assumed that the desired end is solely the elimi-
nation of purposeful discrimination,"'8 because "discriminatory ef-
fects raise a legitimate, and often compelling, inference of purpose."u

129. 100 U.S. 339 (1879).
130. 17 U.S. (4 Wheat.) 316 (1819).
131. Id at 421.
132. 383 U.S. 301, 326 (1966).
133. 472 F. Supp. at 238.
134. IS
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This inference, implicit in the Voting Rights Act, was based on a
thorough investigation by Congress, which

could well have concluded that wholesale evasion of the Act was
likely unless discriminatory effects could be taken as conclusive
evidence of purpose .... In effect, Congress can be said to have
instructed the courts that the existence of racially disproportion-
ate impact raises an irrebuttable presumption- of invidious pur-
pose. We can see no constitutional impediment to Congress' tak-
ing such an approach1M

The assumption, once again, was that Congress took such an ap-
proach, an assumption which is not clearly supported by the record.
The Court, in fact, cited no legislative history lending weight to this
construction. It is noteworthy, however, that section 5 of the Senate
version of the Voting Rights Act, S.1564, provided that in order for
a state or political subdivision to obtain preclearance for a new
voting practice, that entity had the burden of proving that such a
change did not have the purpose "or" would not have the effect of
denying or abridging the right to vote."* But the House version,
H.R. 6400, used the conjunction "and." This choice of words was
ultimately adopted by the Conference Committee and made a perma-
netofixture of the Act."" The Court's reasoning thus seems contrary
to the deliberate intention of Congress and the wording of the
statute; for if the burden rests on the state to show that its elec-
toral change does not have the purpose and the effect of voter
discrimination, and the state has met the burden with respect to
purpose, simple logic leads to the conclusion that further inquiry in-
to the effect of a particular change would be warranted only if the
statute provided that the state must prove that its new voting prac-
tice did not have the purpose or the effect of voter discrimination.,"

The District Court experienced little difficulty, however, in
deciding that most of Rome's various electoral changes actually had
a discriminatory effect. "With respect to the majority vote and
runoff election provisions, the discriminatory effect is clear beyond

135. 1& at 23&39.
136. See II B. SCHWARTZ, Supr note 27, at 1663.
137. Id. at 1592.
138. In Senate debate on S. 1564, Senator Tydings, a principal spokesman for the

bill in the Senate Judiciary Committee, gave a carefully prepared address on the
Senate floor explaining each provision of the bill. In his remarks on section 5, Tydings
asserted: "Although the word 'or,' which frequently has a disjunctive meaning, is used.
it is intended that the petitioning state or subdivision must prove an absence of both
disriminatory purpose and effect." Id. at 1538.
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peradventure.I0 Although the effects of numbered posts, staggered
terms, and Board of Education residency provisions were somewhat
less clear, the City offered no rebuttal to the expert testimony of
the United States Commission of Civil Rights that such practices
deprived the Negro community of an opportunity to elect a Negro
through "single-shot" voting.'" The annexations, however, posed a
more difficult problem. Deferring to the Justice Department, which
was willing to reconsider its objections to the annexation if the City
agreed to revert to the plurality win system, the court denied the
City's motion as regards the annexation and invited the City to
renew its request for preclearance.

The City's second constitutional argument, resting on federalism
and the tenth amendment, maintained that section 5 must be de-
clared unconstitutional under the principles established in National
League of Cities v. Uaery."' In that case the Supreme Court held
that the tenth amendment imposed a limitation on Congress' power
to regulate commerce, and that Congress was therefore prohibited
by the principle of federalism from extending minimum wage and
maximum hour regulations through its commerce power to employ-
ees of state and local governments. The District Court refused to ap-
ply this reasoning to the Voting Rights Act, however, noting that
the Supreme Court had reserved the question whether the tenth
amendment also limited Congress' enforcement powers under the
fourteenth amendment. If the Supreme Court were confronted with
the issue, the District Court was nevertheless confident that the
Justices would follow Fitzpatrick v. Bitzer,ud a case decided only
four days after National League and also written by Justice Rehn-
quist, which held that the eleventh amendment did not operate as a
limitation on Congress' enforcement powers. "[T]he Eleventh
Amendment, and the principle of state sovereignty which it em-
bodies," said the Court in Fitzpatrick, "are necessarily limited by
the enforcement provisions of section 5 of the Fourteenth Amend-
ment."'" Both the tenth and eleventh amendments shared a common
grounding in states' rights and the principles of state sovereignty.

139. 472 F. Supp. at 244.
140. Id. The Commission described "single-shot" voting as a device which "'enables

a minority to win some at-large seats if It concentrates its vote behind a limited
number of candidates and If the vote of the majority Is divided among a number of can-
didates." Id. at n.90-(citation omitted). This technique is, of course, merely a form of
bloc voting.

141. 426 U.S. 833 (1976).
142. 427 U.S. 445 (1976).
14&- Id. at 456.
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By parity of reasoning, the enforcement power of Congress under
the fifteenth amendment, which had a "common history" with that
of the fourteenth, was not limited by the federal principle.
"Although Fitzpatrick did not directly address the question
presented here," the court concluded, "we find that analytically it
compels a like result."'"

In effect, then, the District Court assumed that Congress' en-
forcement powers are broader than its commerce power, a construc-
tion that is nowhere supported in the debates on the framing and
adoption of the Reconstruction Amendments. Equally disturbing are
the far-reaching implications of the decision: if the enforcement
powers are not limited by the federal principle, apparently those
powers are not limited at all, except by the self-restraint of Con-
gress itself. Review of Congressional enactments by the Supreme
Court is a potential limit on the exercise of power, of course, but in
the absence of the tenth amendment few compelling reasons, if any,
would exist to nullify federal statutes that would necessarily be
directed against state action anyway. The District Court's reasoning
thus leads to the extraordinary conclusion that the Reconstruction
Amendments repealed the tenth amendment, a revolutionary doc-
trine that was roundly opposed, as will presently be seen, by the
members of Congress who framed the Reconstruction Amendments.
Moreover, the Court's analogy between the tenth and eleventh
amendments overlooks the different purposes these amendments
were designed to accomplish. The tenth amendment, encompassing
the Constitution in entirety, was intended to limit the powers of the
federal government to those delegated by the states, and to reaffirm
the principle that those powers not delegated were reserved to the
states and the people. The eleventh amendment, on the other hand,
was adopted for the narrow purpose of reversing the Supreme
Court's decision in Chisholm v. Georgia.'" Although this provision
limits the federal judicial power, the amendment is directed not
against the federal government as such but against out-of-state and
foreign citizens. The amendment simply bars suits against a state by
citizens of other states, and by its terms does not even bar a suit by
a citizen against his own state. In short, the eleventh amendment is
almost totally unrelated to relations between the federal govern-
ment and the states and matters affecting the division of power be-
tween two levels of government. It is the tenth amendment which
addresses the question of power in the federal system. The eleventh

144. 472 F. Supp. at 240.
145. 2 U.S. (2 Dall.) 419 (1793).
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amendment deals solely with the issue of sovereign immunity and
seeks to protect the states not against the federal government but
merely against suits by out-of-state citizens. To treat the two
amendments as an embodiment of the same principles and purposes
is to misconstrue the meaning of federalism under the American
constitutional system.

Turning finally to the two remaining constitutional issues raised
by City of Rome, the District Court quickly disposed of both in sum-
mary fashion. The City's contention that section 5 constituted a
violation of the Guarantee Clause was dismissed as a political ques-
tion not amenable to judicial resolution. In reply to the private
plaintiff's complaint that the actions of the Attorney General and
the operation of section 5 had prevented the City from holding elec-
tions since 1974 in contravention of the plaintiffs' civil rights, the
District Court responded with the curious observation that the City
of Rome was equally to blame because it had refused to cooperate
with the Attorney General. But "even if fundamental interests were
at stake . . .," concluded the court, "we believe section 5 of the Act
is justifiable in advancing the compelling national interest of enforc-
ing the Fifteenth Amendment by 'erasing the blight of racial
discrimination in voting.""" Whether this statement meant that fif-
teenth amendment rights were to be preferred to the so-called "Fun-
damental Freedoms" of the first amendment the Court did not say.

On appeal, City of Rome was argued before the Supreme Court
during the October Term, 1979. In affirming the judgment of the
lower court, a divided Supreme Court, speaking through Justice
Marshall, closely followed the path of reasoning blazed by the
District Court, although with less attention to the finer points
developed by the District Court. Among the usual outpouring of con-
curring and dissenting opinions,"' only Justice Rehnquist, joined by

148. 472 F. Supp. at 242 (citations omitted).
147. Justices Blackmun and Stevens concurred, the former conditioning his approval

on matters relating to annexation, the latter emphasizing the right of Congress to
regulate voting practices in Rome even though "there has never been any racial
discrimination practiced in the city." 446 U.S. at 190 (Stevens, J., concurring). In dis-
sent, Justice Powell contended that the Court's ruling conflicted with Sheffield and
argued that the Court had misinterpreted the "bail-out" provisions of section 4 of the
Act. "The Court today," Justice Powell observed, "decrees that the citizens of Rome
will not have direct control over their city's voting practices until the entire State of
Georgia can free itself from the Act's restrictions." Id. at 203 (Powell, J., dissenting).
This interpretation, he complained, would only serve to "vitiate the incentive for any
local government in-a state covered by the Act to meet diligently the Act's re-
quirements." Id. at 206 (Powell, J., dissenting.)
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Stewart, vigorously opposed the Court's interpretation of the Act
and insisted that Congress' enforcement powers were limited by the
substantive provisions of the fifteenth amendment. No member of
the Court challenged the constitutionality of the Act in line with
Justice Black's earlier dissents, or picked up on Justice Harlan's
astute criticisms in Allen concerning the scope of section 5.1" Rehn-
quist did insist, however, that since the enforcement power is a
"remedial" grant of authority, then the duty of the Court, in keeping
with Marbury v. Madison, was "to ensure that a challenged Congres-
sional Act does no--more than 'enforce' the limitations on state
power established in the Fourteenth [Amendment]."'19 In this case
there was no wrong to remedy because the City of Rome had engaged
in no purposeful discrimination; and any dilution of the black vote
associated with the electoral changes at issue was the result of bloc
voting-a matter of private rather than governmental discrimina-
tion. Asserting that "the Constitution imposes no obligation on local
governments to erect institutional safeguards to ensure the election
of a black candidate,'"" and further insisting that Congress does not
have the power to impose such a duty, Rehnquist drew the curtain
on City of Rome with a stinging rebuke of the producers and direc-
tors for having abandoned the script of prior case law:

To permit congressional power to prohibit the conduct challenged
in this case requires state and local governments to cede far
more of their powers to theIF-ederal Government than the Civil
War Amendments ever envisioned; and it requires the judiciary
to cede far more of its power to interpret and enforce the Con-
stitution than ever envisioned. The intrusion is all the more of-
fensive to our constitutional system when it is recognized that
the only values fostered are debatable assumptions about politi-
cal theory which should properly be left to the local democratic
process."'
Rehnquist's parting shot suggesting that the Court had rewrit-

ten the fifteenth amendment to accommodate the majority's own

148. In a footnote, however, Justice Rehnquist indicated an awareness of the issues
raised by Justice Harlan, although Justice Rehnquist did not pursue the matter fur-
ther. Noting that the Voting Rights Act is an exercise of fifteenth amendment power
and that vote dilution devices involve the fourteenth amendment, Justice Rehnquist
nevertheless deferred to the Court's position that the Act may be applied to remedy
violations of the fourteenth amendment. 446 U.S. at 207-08 n.1 (Rehnquist, J., dissent-
ing).

149. Id. at 211.
150. Id at 219.
151. Id. at 221.
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theory of representation reflected the concern expressed earlier by
Justice Harlan in his Allen dissent that the Court's insistence on
Negro officeholders was not necessarily in the best interest of the
minority. "It is not clear to me," Harlan confessed, "how a Court
would go about deciding whether an at-large system is to be preferred
over a district system. Under one system, Negroes have some in-
fluence in the election of all officers; under the other, minority
groups have more influence in the selection of fewer officers."'In To
be sure, a white majority dominating a multi-member commission
would be better able to ignore the interests of the Negro community
if the majority were spared the trouble of campaigning in that com-
munity for political support and could vote down the lone black
representative without fear of reprisal. Having undermined the need
for coalition-building, the Court, in other words may have actually
isolated the minority and in effect given it a meaningless role in the
political process. And there may be.additional consequences, as yet
unseen. The Court's theory of representation apparently creates "in-
centives to keep a city ghettoized. Once a ward system is instituted,
the geographical dispersion of blacks cuts in to black power."'" In
brief, the Court's main accomplishment may well be "[tihe political
polarization of the society along racial and ethnic lines . ."I" and a
concomitant decline in the political efficacy of the Negro minority.

Looming ominously in the background is yet another disturbing
aspect about City of Rome that led Justice Powell to condemn the
Court's decision on grounds of fundamental fairness. "Even though
Rome has met every criterion established by the Voting Rights Act
for protecting the political rights of minorities," Powell complained,
"the Court holds that the City must remain subject to preclearance."'"
The larger issue, which the Court has not fully addressed, is the
overinclusiveness of section 4 of the act, which punishes the inno-
cent as well as the guilty by hurling all local communities of a
covered state, irrespective of their different racial, ethnic, political,
and historical backgrounds, into a common jail. Indeed, the problem,
which was hotly debated in Congress in .1965, 1970 and again in 1975,
extends to the discriminatory treatment of certain states, primarily
in the South, many of which have also made substantial progress in
the area of race relations but are unrewarded for their actions and

1 152. Allen v. State Bd. of Elections, 393 U.S. 544; 586 (1969) (Harlan, J., dissenting),
4w quoted in 446 U.S. at 219 (Rehnquist, J., dissenting).

153. Thernstrom, expra note 72, at 65.
154. Id. at 75.
155. 446 US. at 196 n.4.
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unable, like the City of Rome, to bail out and resume their independ-
ence on an equal footing with other members of the Union. That the
coverage formula in the original Act was also politically motivated
and arbitrary even within the South is suggested by the fact that
such states as Tennessee, Kentucky, Florida, and President
Johnson's own state of Texas were exempted, notwithstanding their
record on voter discrimination. Indeed, coverage was aimed almost
exclusively at the Deep South, which had supported Barry Gold-
water in the 1964 presidential election.'"

The case of Virginia amply demonstrates the inherent ar-
bitrariness of the Act. Appearing before the Subcommittee on Con-
stitutional Rights of the Senate Judiciary in 1975 to testify against
the most recent extension of the Voting Rights Act, Attorney
General Andrew Miller of Virginia pointed out that in 1965 Virginia
was the only state, other than Alaska, which was "triggered" by the
Act in the absence of any evidence of racial discrimination in voting.
In fact, extensive investigations conducted by the United States
Commission on Civil Rights in the Commonwealth in 1961 revealed
that black citizens in Virginia, to quote the Commission's report, en-
countered "no significantly racially motivated impediments to vot-
ing.""' Yet states where voting discrimination was known to exist
were exempted from the preclearance provisions of section 5 be-
cause they did not maintain any literacy tests. Paradoxically, the
Virginia literacy test simply required applicants to provide routine
information in their own handwriting concerning their names, ad-
dresses, age and occupation.

Superimposed on this matrix of arbitrary presumptions, the

166. Testifying against extending the Act in 1975, Senator James Allen (D.-Ala.)
observed that

when the theory of this . . . [Act] was evolved, it was first determined which
States the law should be made applicable to, and then they proceeded to find the
formula that would end up with those States being covered. And, by using the 60
percent voting in the election factor, that would have included the State of Texas.
The President of the United States being a resident of Texas, a citizen of Texas,
it was thought inadvisable to include Texas in that formula. So they added a sec-
ond circumstance, that is, that they must have a device that would hinder
registration; namely, the literacy test. And, the double factor ... is what took
Texas out from under it, because they did not have the literCy test.

1975 Senate Hearings, supra note 32, at 24. Senator Strom Thurmond (R.-S.C.) charged
earlier that "Ithe Voting Rights Act of 1965-was a punitive measure designed to
punish the States that supported Goldwater for President." Hearings on Amendments
to the Voting Rights Act of 1965 Before the Subcommittee on Constitutionat Right* of
the Senate Judiciary Committee, 91st Cong., 1st & 2d Seas. 7 (1969 & 1970).

167. 1975 Senate Hearings, supra note 32, at 826.
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Virginia Attorney General observed, was the Supreme Court's deci-
sion in Gaston County v. United States'" which doomed Virginia's
chances of a bailout by prohibiting any state from terminating
coverage if discrepancies in educational opportunity previously ex-
isted in that jurisdiction. In any action brought under section 4(a) of
the Act, the Court concluded, it was "appropriate for a court to con-
sider whether a literacy or educational requirement has the 'effect
of denying. . . the right to vote on account of race or color' because
the State or subdivision which seeks to impose the requirement has
maintained separate and inferior schools for its Negro residents who
are now of voting age."'" That a lack of educational opportunities
for Negroes was a national rather than a local phenomenon high-
lighted the discriminatory effect of the Gaston ruling, in Attorney
General Miller's estimation, and he cited numerous examples, based
on decisions of the Supreme Court and other federal sources, to prove
his point."

Instead of amending the Act in light of the Gaston decision to
bring within its scope all states maintaining literacy tests in which
such disparities were found-i.e., all states with literacy tests-Con-
gress in 1970 suspended the use of all literacy tests throughout the
country. But Congress did so without compelling the other states
which had literacy tests, such as Massachusetts, Maine, New Hamp-
shire and Connecticut, to conform to the requirements of section 5,
thereby leaving intact the original discrimination against Virginia
and the other states singled out in the 1965 Act."' Virginia ap-
parently was denied relief from section 5 solely because of a pre-

158. 395 U.S. 285 (1969).
159. Id. at 293.
160. Summarizing these findings, the Virginia Attorney General noted the follow-

ing: (1) Unequal educational opportunity for blacks and whites, whether defined in
terms of literacy ability, school facilities and expenditures, or segregation, is not con-
fined to any region of the United States; (2) Blacks lag behind whites in literacy ability
and reading comprehension in each region of the nation; (3) A greater percentage of
blacks than whites was illiterate in each of the states which maintained literacy tests
in 1964 but which were not subjected to the proscriptions of section 6; (4) In each of
the-literacy test states not subject to section 5 the percentage of black students more
than one year behind the school in 1950 exceeded the percentage of white students
more than one year behind by increasing margins; (5) A substantial portion of the
black students in each of the literacy test states not subject to section 5 in 1970 at-
tended majority black schools and schools in which 95 percent or more of the students
were black; and (6) Because of the educational disadvantages suffered by blacks, the
use of literacy tests in those states not subject to section 5 has a disproportionate im-
pact on blacks. 1975 Senate Hearings, supra note 32, at 821-22.

161. Id. at 828.
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existing lack of equal educational opportunities. Thus, the Voting
Rights Act suffers from basic inequities prejudicing not only Vir-
ginia but also jurisdictions like the City of Rome that are caught up
in seemingly irrebuttable presumptions over which they have no
control.

V. THE CONSTITUTIONALITY OF THE VOTING RIGHTS ACT OF 1965:
SOME UNANSWERED QUESTIONS

A. The Scope of the Fifteenth Amendment and the Que8tion of
Original Intent

The Reconstruction Amendments, proposed and adopted be-
tween 1865 and 1870 in a period of profound civil unrest and political
turmoil,'" have surely introduced more uncertainty and confusion
into American law than all of the other provisions of the Constitu-
tion combined.'" Much of this uncertainty stems from the vagueness
of certain provisions in the amendments, and the conflicting inter-
pretations of their purpose and meaning offered by those who parti-
cipated in their creation. In his authoritative study of the question
whether the framers and backers of the fourteenth amendment in-
tended to incorporate the Bill of Rights into the word "liberty" of
the Due Process Clause, thereby making the first eight amendments
applicable to the states, Charles Fairman has warned that one
should not expect clarity and precision on all points in the historical
record. "We know so much more about the Constitutional law of the
Fourteenth Amendment than the men who adopted it," Fairman ob-
serves, "that we should remind ourselves not to be surprised to find
them vague where we want them to be sharp. Eighty years of ad-
judication has taught us distinctions and subtleties where the men
of 1866 did not even perceive the need for analysis."'" Adding to the

162. See generally C. BOWERS, THE TRAGIC ERA (1929); J. BURGESS. RECONSTRUC-
TION AND THE CONSTITUTION (1902); E. McKTmCK, ANDREW JOHNSON AND RECONSTRUC-
TION (1960); J. RANDALL, THE CIVIL WAR AND RECONSTRUCTION (1937); K. STAMPP, THE
ERA OF RECONSTRUCTION: 1865-1877 (1965).

163. One writer has estimated that the fourteenth amendment alone "is probably
the largest source of the Court's business, and furnishes the chief fulcrum for Its con-
trol of controversial policies." R. BEROER, supra note 11, at 1.

164. Fairman, Does the Fowrteenth Amendment ncorporate the BW of Rights?
The Original Understanding, 2 STAN. L. REv. 9 (1949). "When one realizes how little
the men of 1866 foresaw the part the Supreme Court was going to play in working out
the Fourteenth Amendment's guarantees of civil rights," Fairman further observes, "it
is no wonder that they did not fix their minds squarely on the question the court had
to face in 1873 and which is raised again today: what is the sta dard by which to test
state action alleged to violate the Fourteenth Amendment?' Id at 23-24.
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confusion and impeding understanding Is the position taken by some
members of the modern Court that the original intent of the
framers, even when ascertained, is not binding on the Justices. Thus
In reply to Justice Harlan's exhaustive analysis of the historical
record in Oregon v. MitcheU, demonstrating convincingly that the
fourteenth amendment was never intended to "authorize Congress
to set voter qualifications, in either state or federal elections,"'"
Justices Brennan, White and Marshall responded that they "could
not accept this thesis even if it were supported by historical evi-
dence."'" Justice Douglas dismissed Harlan's findings with the
assertion that they were simply "irrelevant."' In the effort to clarify
the scope and purposes of the fifteenth amendment, therefore, one is
confronted not only with the problem of conflicting views among the
authors of the amendment, but also with a seeming indifference, if not
hostility, among certain members of the Court toward the original in-
tent of the framers even when that intent is known.

Since the enactment of the Voting Rights Act in 1965, the Court
has had numerous opportunities, beginning with South Carolina v.
Katzenbach,'# to examine the Act in the terms of the original intent
and understanding of those who framed the fifteenth amendment.

165. 400 U.S. at 154.
166. Id. at 251.
167. Id. at 140. Speaking for all of the members of the Court, Chief Justice Warren

announced in Brown v. Board of Education, 347 U.S. 483, 489, 492 (1954), that "we can-
not turn back the clock to 1868" and summarily rejected evidence concerning the
original understanding of the equal protection clause as "inconclusive." See also
Harper v. Virginia Bd. of Elections, 383 U.S. 663, 669 (1966) (the Court is not confined
to historic notions of equality); Trop v. Dulles, 356 U.S. 86, 101 (1958) (evolving stan-
dards of decency define the substance of the eighth amendment). One of the earliest
calls for judicial legislation was that of J. GRAY, THE NATURE AND SOURCES OF THE LAW
183-84 (1909), who suggested that the difficulty of the amending process gave courts
freedom of interpretation. See generally T. TAYLOR, Two STUDIES IN CONSTITUTIONAL
INTERPRETATION 14 (1969) (the original understanding must be "leavened" by "con-
sidered consensus", Grey, Do We Have an Unwritten Constitution?. 27 STAN. L. REV.
703 (1975) (the Court properly expounds upon national ideals not mentioned In the Con-
stitution); Miller & Howell, The Myth of Neutrality in Constitutional Adjudication, 27
U. CHI. L. REv. 661, 686 (1960) (the Supreme Court is the "national conscience" for the
American people). Such pronouncements are rarely encountered in the old reports,
which more uniformly reflect an attitude of deference toward the original intent of the
framers: In "the construction of the language of the Constitution . . as indeed in all
other instances where construction becomes necessary, we are to place ourselves as
nearly as possible in the condition of the men who framed that instrument." Ex parte
Bain, 121 U.S. 1, 12 (1887).

168. 383 U.S. 301 (1966).

93-706 0 - 83 - 38
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To what extent did the amendment, as originally conceived, con-
template federal regulation of suffrage? What powers, according to
the framers, did the amendment confer upon Congress under the
Enforcement Clause? Though such inquiries would seem to be a part
of the ordinary course of judicial decision-making, the Court has
never made them; and in City of Rome not even the City officials
raised these questions. Had the officials done so, the decision might
have produced a. different result. At the very least, these questions
would have brought pressure upon the Court to justify its holdings
in the face of overwhelming evidence that the Voting Rights Act is
clearly inconsistent with the aims and purposes of the fifte nth
amendment.

Studies by historians, political scientists, and constitutional
scholars on the framing and adoption of the fifteenth amendment
have been readily available since the turn of the century, so the sub-
ject is hardly an arcane obscurity that would tax judicial resources.
Writing in 1909, John Mathews, a political scientist at Johns Hop-
kins University, concluded after examining the debates that underdr
the Amendment as actually passed ... the power still remained with
the States to prescribe all qualifications which they had previously
been competent to prescribe, with the exception of the three named
in the Amendment."'" This understanding was confirmed and con-
siderably broadened in 1965 by the historian, William Gillette,
whose carefully documented monograph has become the standard re-
ference on the origins of the fifteenth amendment. 0

Debates in Congress on the amendment, extending from
January to February of 1869, were extensive and complex. These de-
bates involved many all-night sessions, produced incredibly compli-
cated parliamentary maneuvers and entanglements, and filled some
three hundred pages of the Congre8sional Globe. Passage of the
amendment, at times in doubt, was a victory for the moderates in
Congress, who were able to compromise the conflicting positions of
those who opposed Negro suffrage, and the radical Republicans who
wanted to federalize the electoral process. What was widely under-
stood in 1869 but was not generally realized in later years, until
Gillette's study appeared, was that the "primary goal" of the fif-
teenth amendment "was the enfranchisement of Negroes outside the

169. J. MATHEWS, LEGISLATIVE AND JUDICIAL HISTORY OF THE FIFTEENTH AMEND-
MENT 44 (1909).

170. W. GILLETTE, THE EIGHT TO VOTE: POLITICS AND THE PASSAGE OF THE FIF.
TEENTH AMENDMENT (1965).
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deep South.'I' Although the amendment would guarantee suffrage
to the newly emancipated slaves and protect them against future
disenfranchisement, many were already exercising the franchise -at
first under military reconstruction and later under new state con-
stitutions. The unenfranchised northern Negroes, on the other hand,
stood to benefit principally from the amendment, and would presum-
ably become loyal Republicans."'

In early January, various amendment proposals were offered to
protect the Negro voter by prohibiting literacy tests and poll taxes.
Some versions also sought to guarantee the right of Negroes to hold
public office. In time, however, these suggestions were abandoned
for lack of support, and the advocates of Negro suffrage were com-
pelled to settle for more modest gains. One of the first advocates to
come forward was Representative George Boutwell, a radical Re-
publican from Massachusetts, who introduced an amendment stipu-
lating that "'the right of any citizen of the United States to vote
shall not be denied or abridged by the United States or any State
by reason of race, color, or previous condition of slavery of any
citizen or class of citizens of the United States.""I" In competition
with Boutwell's proposal were amendments offered by the Ohio Re-
publican radical, Samuel Shellabarger, and his colleague, also from
Ohio, John Bingham. Shellabarger, a powerful advocate of Negro
rights, proposed to confer the right to vote on all males over the age
of twenty-one, except former rebels, and to abolish all state literacy
and property tests. Bingham's more moderate substitute favored the
idea of granting suffrage in both the Negroes and ex-confederates,
with a one-year residency requirement. All three amendments were
negative in the sense that they prohibited the states from exercis-
ing certain powers, and none sought to abolish primary control of
suffrage by the states. On January 30, the House rejected both the
Shellabarger and Bingham amendments, and passed the Boutwell
amendment with the necessary two-thirds majority.

Meanwhile, the Senate was considering an amendment proposed
by the Republican moderate from Nevada, William Stewart. Stewart
reluctantly endorsed Negro suffrage, but opposed Chinese suffrage.
Unlike Boutwell's proposal, Stewart's amendment was couched in af-
firmative language and guaranteed the right of the Negro to hold of-
fice. With the passage of the Boutwell amendment, the Senate drop-
ped Stewart's plan to consider the House version. During the course
of this protracted debate, the Senate also considered and rejected

171. Id. at 46.
172. Id, at 46-49.
173. Id, at 53 (citation omitted).
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an amendment introduced by Senator Jacob Howard of Michigan,
which specified "African suffrage" and left the states the power to
impose education and property tests to disenfranchise Negroes, and
yet another supported by Senator Henry Wilson of Massachusetts
which sought to abolish all qualifications for either voting or holding
office because of "race, color, nativity, property, education or
religious belief."'' But only hours after Wilson's amendment was
defeated on February 9, the Senate reversed course and adopted a
modified version which guaranteed the right to hold office, but did
not prohibit the states from setting qualifications for holding office.
Now seemingly in control, the radical Republicans quickly added a
proposed sixteenth amendment to reform the Electoral College and
sent the package to the House.

Led by Boutwell, the House rejected the Senate amendment and
requested a conference. Boutwell's cause was considerably strength-
ened now by the arch-radical Wendell Phillips, who actually favored
a guarantee of Negro officeholding but was willing to support the
Boutwell amendment because it was the only modest proposal that
had a chance of success. With the defeat of the more extreme Wil-
son plan, the Senate returned to the original amendment offered by
Senator Stewart, and on February 17 accepted it as preferable to
the moderate Boutwell version because Stewart's proposal contained
an officeholding provision. The House, however, rejected the
Stewart amendment in favor of Bingham's earlier proposal, and the
two houses appeared deadlocked."'

The stalemate was finally broken on February 24, however, by a
conference committee, which dropped demands for officeholding and
the ban on most suffrage tests, and recommended the Stewart
rather than the Bingham amendment. The amendment thus proposed
became the fifteenth amendment to the Constitution. The proposal
adopted was actually identical to Stewart's amendment in form, but
closely paralleled Boutwell's in substance. The Conference Commit-
tee deliberately omitted Negro officeholding and the proposed ban
on state literacy, property dnd nativity tests because the inclusion
of these factors might have jeopardized ratification. As Gillette has
correctly observed,

thiss amendment was also a moderate one in that its wording
was negative. It did not give the federal government the right
to set up suffrage requirements, but left the fundamental right
with the states. Framed negatively, it did not directly confer the

174. Id. at 59"teitation omitted).
175. I& at 60-70.
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right of suffrage on anyone, and the negative wording might ob-
scure the major objective, which was to enfranchise the nor-
thern Negro.T

Debate on the enforcement clause was largely avoided.

From this brief survey of the debates in the Fortieth Congress,
and "[bjy the amendments offered and rejected, it is clear that the
framers did not intend to establish federal qualifications for suffrage
or to abolish the state literacy tests.""' Section 4(a) of the Voting
Rights Act, which suspends literacy tests where such tests have
been used to deny the right to vote on account of race would thus-
seem to be directly contrary to the original intent of the framers of
the fifteenth amendment. A suspension or abolition of literacy tests,
in other words, would not be an "appropriate" means of enforcing
the amendment according to the understanding of the Fortieth Con-
gress. In a probative and detailed analysis of the debates on the
framing and adoption of the fifteenth amendment, which fully cor-
roborates Gillette's findings, one constitutional scholar has concluded
that "to abolish literacy tests is not an enforcement, but rather an
amendment of the Fifteenth Amendment, and is not authorized by
any constitutional power found in the national government."'" The
legislative history of the amendment clearly shows that the several
states are free to impose or to abolish such voter requirements as
literacy tests for any reason, "so long as these tests are applied
[equally] . . . to members of all races."'" The conclusion which
necessarily follows is that Congress may not exercise its enforce-
ment power to terminate such tests, and that section 4 of the Voting
Rights Act exceeds the constitutional power of Congress. Thus, one
may argue that the City of Rome cannot be subjected to the pre-
clearance provisions of section 5 of the Voting Rights Act, as this re-
quirement is triggered by section 4, which is ultra vires and
therefore void.

B. The Scope of the Enforcement Power and the Question of
Original Intent

In South Carolina v. Katzenbach,'" (Katzenbach I), when the
Supreme Court was first called upon to determine the constitu-

176. Id. at 71-72.
177. Id. at 72 n.108.
178. Avins, Literacy Tests and the Fifteenth Amendment: The Original

Usderatrtding, 12 S. TEx. LJ. 24, 68 (1970).
179. Ild. at 71.
180. 383 U.S. 301 (1966).
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tionality of the Voting Rights Act, the issue presented was whether
Congress had "exercised its powers under the fifteenth amendment
in an appropriate manner with relation to the States.""' In response
to South Carolina's convention that the Act exceeded the powers of
Congress and violated the rights of the states reserved by the tenth
amendment, Chief Justice Warren flatly stated that, "[as against
the reserved powers of the States, Congress may use any rational
means to effectuate the constitutional prohibition of racial discrimi-
nation in voting."' Warren did not offer an elaborate explanation of
this sweeping assertion of federal power, but the clear implication
was that federalism, in principle, did not operate as a limitation on
Congress' enforcement powers.

The rationality test, Warren further explained, was the one for-
mulated by Chief Justice Marshall in McCulloch v. Maryland'" in
connection with Congress' implied power to enact legislation that is
"necessary and proper" to carry into effect Congress' delegated
powers. Thus, Congress' power under section 2 of the fifteenth

181. Id. at 324.
182. Id.
183. 17 U.S. (4 Wheat.) 316 (1819). Is the "rational means" test of the Warren Court

an echo of the McCulloch test of the Marshall Court, as Warren seems to claim? Mar-
shall did not speak of "rational" means, but of "appropriate" means. These he defined
as means which (1) "are plainly adapted" to a legitimate end, (2) "are not prohibited,"
and (3) are consistent "with the letter and spirit of the Constitution." Id at 420. Assuming
that federalism is in keeping with the letter and spirit of the Constitution, Marshall's
test, at least on the face of it, would seem to suggest that a law which pursued a
legitimate end but violated the federal principle would be an inappropriate means to
that end. Moreover, section 2 of the fifteenth amendment requires that legislation
enacted by Congress be "appropriate," not "rational." The federal principle, in other
woris. is most assuredly an ommipresent feature of the McCulloch test and a limiting
factor on the scope of Congress powers, whether delegated or implied. That, at least,
is the effect of the decisions since 1819 and the meaning attached to McCulloch by
Marshall himself.

In a series of newspaper essays written in the summer of 1819 under the pseudonyms
"A Friend of the Union" and "A Friend of the Constitution," Chief Justice Marshall
endeavored to answer the critics of his opinion in McCuUoch with the assurance that
the Necessary and Proper Clause did not enlarge the powers of the national govern-
ment. As Gerald Gunther has correctly observed,

His (Marshall's) essays and their context indicate that he did not view McCuUocA
as embracing extreme nationalism. The degree of centralization that has taken
place since his time may well have come about in the face of Marshall's intent
rather than in accord with his expectations .... [H~e did not believe that Congress
had an unrestricted choice of means to accomplish delegated ends. . . Clearly
these essays give cause to be more guarded in invoking McCuUocA to support a
view of Congressional power now thought necessary.

G. GUNTHER, JOHN MARSHALL'S DEFENSE OF MCCULLOCH V. MARYLAND 20 (1969). See
also Bickel, The Voting Rights Cases, SuP. CT. REv. 101 (1966).
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amendment, which grants Congress the right "to enforce this article
by appropriate legislation," could actually be read as a positive
grant of power "to make all laws that are necessary and proper" to
carry into effect the prohibition against racial discrimination in
voting. In other words, Congress' enforcement power under section
2'was both an enumerated and an implied power.

Warren then turned to sections 4 and 5 of the Voting Rights Act
to apply the McCulloch test. At the heart of section 4 is the assump-
tion that the remedial powers of Congress under the Enforcement
Clause extend to state practices which may be "remedied" by Con-
gress in the absence of a judicial declaration that such practices re-
quire a remedy. South Carolina objected to the suspension of its con-
stitutionally acceptable literacy test on the basis of Lassiter v. Nor-
thampton County Bd. of Elections,'' which had held that literacy
tests were not in themselves contrary to the fifteenth amendment.
The members of the Court in South Carolina v. Katzenbach were
unanimously agreed, however, that Congress had the right to sus-
pend these tests. Did this conclusion mean that Congress' enforce-
ment powers included not only the power to remedy existing defects
but also the power to declare, on Congress' authority alone, that a
defect existed where the Court had said there was none before?
Under section 4, Congress apparently was not remedying a defect in
response to a judicial decision, but was in fact deciding for itself
both the existence of a defect and the appropriate remedy.

Additionally, section 5 of the Voting Rights Act authorized Con-
gress to prohibit the states from adopting laws of their own choos-
ing, requiring states instead to enact measures acceptable to the At-
torney General or the United States District Court for the District
of Columbia. The established principle that the states have the right
to enact their own electoral laws, good or bad, and await a judicial
determination of constitutionality was thus rejected. In effect, sec-
tion 5 imposed an affirmative duty on the states and their political
subdivisions to enact legislation conforming to guidelines laid down
by the federal government, and placed a single District Court in the
position of issuing advisory opinions on state proposed electoral
changes.

Chief Justice Warren conceded that thishs may have been an un-
common exercise of power.'"" Instead of the McCuiloch test,
however, Warren invoked the emergency doctrine of-the-_BaideU

184. 30 U.S. 45 (1959).
185. 383 U.S. at 334.



594

19811 VOTING RIGHTS ACT 51

case" and insisted that "the Court has recognized that exceptional
conditions can justify legislative measures not otherwise ap-
propriate."'" In this portion of the opinion Warren observed that
Congress "knew" that the states in the South would "resort to the
extraordinary strategem" of devising new laws to circumvent the,
fifteenth amendment, and in anticipation of this event "Congress
responded in a permissibly decisive manner."'" Do "exceptional con-
ditions" create new legislative powers? And how can there be an
"exceptional condition" justifying this "uncommon exercise of
power" before the condition exists? Tne Chief Justice did not say.
Nor did Warren satisfactorily answer South Carolina's objection
that section 5 improperly required the District Courtto issue ad-
visory opinions. A state wishing to make use of a change in its own
voting laws, Warren remarked, "has a concrete and immediate 'con-
troversy' with the Federal government."'"

Justice Black, the one dissenter,'" objected strongly to the
Court's acceptance of section 5 of the Act as a valid exercise of Con-
gressional power. In the first place, Black argued, a mere "desire"
on the part of federal officials "to determine in advance what legisla-
tive provisions a state may enact""" was hardly the kind of dispute
that can give rise to a justiciable controversy. "By requiring a State
to ask a federal court to approve the validity of a proposed law
which has in no way become operative, Congress has asked the
State to secure precisely the type of advisory opinion our Constitu-
tion forbids."'"

Secondly, continued Black, section 5 was clearly in conflict with

186. Home Bldg. and Loan Ass'n v. Blaisdell, 290 U.S. 398 (1934). Said the Court in
BlaiedeU: "Emergency does not create power. Emergency does not increase granted
power or remove or diminish the restrictions imposed upon power granted... ." Id at
425. Warren also cited Wilson v. New, 243 U.S. 832 (1917), in support of his proposition.
But there the Court held that: "[Although an emergency may not call into life a power
which has never lived, nevertheless emergency may afford a reason for the exertion of
a living power already enjoyed." 243 U.S. at 348. It is not entirely clear from the opin-
ion whether the "exceptional conditions" refer to past or future discriminatory prac-
tices. Do any "exceptional conditions" warrant Congressional usurpation of state power
under the emergency doctrine?

187. -383 U.S. at 334.
188. 1d at 335.
189. Id
190. Black agreed with the Court's holding that section 2 of the fifteenth amend-

ment permitted Congress to suspend state literacy tests, but apparently not on the
basis of the emergency doctrine. 383 U.S. at 385-6 (Black, J., dissenting).

191. Id at 357.
192. Id at 357-58.
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the McCulloch test, which limits the enforcement powers of Con-
gress to legislation that is not prohibited by the Constitution and is
consistent with its letter and spirit:'"

Certainly if all the provisions of our Constitution which limit the
power of the Federal Government and reserve other power to
the States are to mean anything, they mean at least that the
States have power to pass laws ... without first sending their
officials hundreds of miles away to beg federal authorities to ap-
prove them'I,

By prohibiting the states from enacting legislation without the con-
sent of federal authorities, section 5 actually provided for a Congres-
sional veto of state laws, a power that was considered and specifically
rejected by the Founding Fathers in 1787.'" "The judicial power to
invalidate a law in a case or controversy after the law has become
effective," concluded Black, "is a long way from the power to pre-
vent a State from passing a law. I cannot agree with the Court that
Congress, denied a power in itself to veto a state law, can delegate
this same power to the Attorney General or the District Court for
the District of Columbia."'" Section 5 of the Voting Rights Act
reduced the states to "little more than conquered provinces."'"

According to Justice Black, then, the enforcement powers of
Congress d,& 4 po--4r t , 0 LL AF I Jzl,.sta;
mandates of the Constitution, and in particular by the federal princi-
ple. The test of constitutionality, he implied, was not the emergency
doctrine, as the Court seemed to think, but McCulloch. As a general
principle, Black indicated, "appropriate legislation" under section 2
of the fifteenth amendment is that which conforms to the letter and
spirit of the Constitution and is not prohibited, either explicitly or
implicitly, by the Constitution. Why this test resulted in acceptance
of section 4 of the Act and the rejection of section 5, Black did not
explain. But his reading of the Enforcement Clause seemed to in-
dicate that Congress enjoys a broad power "to protect this right to

193. Id. at 358.
194. Id. at 359. Black also contended that section 5 violated the Guarantee Clause

of the Constitution. Id.
195. Such a proposal was presented by the Governor of Virginia, Edmund Ran-

dolph, in the Virginia Plan. "The proceedings of the original Constitutional
Convention," noted Black, "show beyond all doubt that the power to veto or negative
state laws was denied Congress." I& at 360. See also Justice Black's remarks, id at
361, n.3.

196. id. at 361.
197. Id. at 360.

A k4
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vote against any method of abridgement no matter how subtle,"'"
short of protection by means of a Congressional veto.

In subsequent cases involving the enforcement clauses of the
thirteenth and fourteenth amendments, the Court has continued to
render broad interpretations of Congress' remedial powers. In Kat-
zenbach v. Morgan'" (Katzenbach II) and in Jones v. Alfred H.
Mayer Co.," for example, the Court upheld sweeping federal legisla-
tion on the basis of Congress' powers "to enforce" the Reconstruc-
tion Amendments, without venturing to define, except in summary
fashion, the range of Congress' enforcement powers. City of Rome is
no exception. The Court has made no investigative effort to deter-
mine the original intent of the enforcement clauses, and has yet to
shed any light on the issue. As a result, Congress is presently in
possession of inchoate powers under all of the Reconstruction Amend-
ments. Barring a reversal of these decisions, which seems unlikely
at this time, Congress has already acquired substantial new powers
under the enforcement clauses at the expense of the states. How
far Congress will be permitted to extend its powers in this direction
and the extent to which the Court will permit Congress to define
both the substantive content of the amendments and Congress'
powers under them are the principal questions that remain unan-
swered.

Nevertheless, many students of the Constitution, particularly
those who have worked their way through the farrago of opinions
(ie., Katzenbach I, II and Jones), are in agreement that these deci-
sions and their progeny have produced a constitutional thicket of.
tangled precedents and conflicting interpretations that make it
almost impossible to speak with any degree of confidence or certainty
about the scope and meaning of Congressional power under the en-
forcement clauses of the Reconstruction Amendments. Oregon v.
Mitchell, for example, which offers five different interpretations of
the constitutionality of the Voting Rights Act Amendments of 1970,
has been described by one commentator as a "constitutional law di-

- aster area."1'
In view of these difficulties, as well as the perennial problems

associated with the interpretation of the Reconstruction Amend-

198. Id. at 355.
199. 384 U.S. 641 (1966).
200. 392 U.S. 409 (1968).
201. Cohen, Congressional Power to Interpret Due Process and Equal Protection,

27 STAN. L. REV. 603, 609 (1975).
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ments, one is astonished to find that no one -not a single member of
the Court or any of the commentators -has inquired about the ori-
ginal intent of those who drafted the enforcement clauses. Congres-
sional debates and legislative interpretations are not always com-
pletely reliable sources of understanding, of course, owing to the
nature of the political process and the constitutional insufficiency of
many participants. But a study of such debates, from the perspec-
tive of what was said and what was not said, can often clarify the
meaning of a word or clause, thereby facilitating the task of judicial
construction.

The enforcement clauses were only casually debated when the
Reconstruction Amendments were proposed and adopted.' In fact,
the meaning and purpose of the enforcement powers of Congress
under the amendments were not subjected to a searching analysis
until 1871, when Congress considered the Ku Klux Klan Act. The
Ku Klux Klan Act was, to be sure, "the most extensive Congres-
sional attempt during reconstruction to prevent racial and political
crimes of violence pursuant to the fifth section of the fourteenth
amendment."" These debates, which consumed nearly the entire
first session of the Forty-second Congress, offer the most fruitful
source of understanding regarding Congress' intended role in guar-
anteeing the protection of civil rights. Most of the Senators and
Congressmen who actively participated in the debates on the Ku
Klux Klan Act had also taken part in the drafting of the Reconstruc-
tion Amendments. These spokesmen addressed their remarks to all
three amendments, weighed their words carefully, and were con-
scious of the fact that they were making legislative and constitutional
history.

"I hope you gentlemen will bear in mind," said one legislator,
"that this debate, in which so many have taken part, will become
historical, as the earliest legislative construction given to this clause
[section 5] of the amendment."01 He went on to declare that "not only

202. One of the few studies on this subject is R. HARRIS, THE QUEST FOR EQUALITY
(1960), which deals in part with the debates on section 5 of the fourteenth amendment
at the time of adoption. As Harris notes,

it is difficult to ascertain from the debates the specific purposes of the first, sec-
tion coupled with the fifth. The greater portions of the debates over the submis-
sion of the Fourteenth Amendment centered about the representation and suf-
frage provisions In Section 2 and the device for disfranchising former Con-
federates in Section 3.

I. at$5.
203. Avina, The Ku Klux Klm Act of 1871:'Some Reflected Light on State Action

wid the Fourteenth Amesdment, 11 ST. LoWns L.J. 331, 331-32 (1967).
204. OONo. GwLa, 42d Cong., ist Seas. app. 160 (1871) [hereinafter cited as GLoBE).
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the words which we have put into law, but what shall be said here
in the way of defining and interpreting the meaning of the clause,
may go far to settle its interpretation and its value to the
country."' These were the words of the Republican Representative-
from Ohio, James A. Garfield, who would later serve as the twen-
tieth President of the United States. First elected to the Thirty-
eighth Congress, in 1863, he was a staunch supporter of the Recon-
struction Amendments. As Harris correctly observes, Garfield's
perceptive address on the enforcement powers of Congress under
the fourteenth amendment was "the most significant speech of the
debate....99M

Although a full and complete analysis of the House and Senate
debates on the Ku Klux Klan Act is beyond the scope of this paper,
it is nevertheless possible to pinpoint the principal issues, and distill
the general themes of Congressional power presented by the partici-
pants. Garfield's hour long speech on April 4, 1871, is especially
significant in a number of ways. First, this speech served as a focal
point of discussion in the House of Representatives, where the issue
of enforcement was more extensively debated. Senate debate on the
Ku Klux Klan bill was not as thorough, owing to the distracting in-
fluence of John Sherman's resolution calling for a bill to suppress
disorders in the South.m

Second, Garfield was one of the most informed members of the
House on the subject. Not only had he personally taken a part in the
framing and adoption of the fourteenth amendment, but he had also
studied carefully the debates-in Congress and the constitutional
issues that had arisen under the Reconstruction Amendments. The
introductory part of Garfield's well-prepared address, amply sup-
ported by references to earlier debates, Supreme Court cases, and
the works of such eminent authorities as Madison, Kent and Story,
covered both the constitutional history of civil rights litigation
before the adoption of the Reconstruction Amendments and the
legislative history since the introduction of the Civil Rights Act of
1866. Quoting frequently from the debates on the consideration of
the fourteenth amendment, Garfield led his colleagues, step by step,
through the process of adoption in an effort to determine the intended
and proper relationship between the first and fifth sections of the
fourteenth amendment. He also invited the comments of his col-
leagues concerning the accuracy of his interpretations as he pro-

205. Id.
206. R. HARRIS, supra note 202, at 47.
207. I& at 49.



599

56 LOUISIANA LA W RE VIEW (Vol. 42

ceeded toward his conclusion that the Ku Klux Klan Act, as in-
troduced, was unconstitutional.

Third, a number of key legislators who had also participated in
the drafting of the fourteenth amendment were present- at the time
Garfield delivered this speech, including the confused and conten-
tious author of section 1 of the fourteenth amendment, Represen-
tative John Bingham of Ohio, and Representative Samuel Shellabar-
ger, another Ohio Republican and the sponsor of the Ku Klux Klan
bill. Significantly, Bingham was the only member of the House who
took issue with any of the points raised by Garfield. Moreover, not
one member spoke in support of Bingham, suggesting that Bingham's
views on section 5 may not have been representative of a very large
segment of opinion in the House.

Garfield began by extolling the virtues of local self-government,
correctly pointing out "that before the adoption of the last three
amendments it was the settled interpretation of the Constitution
that the protection of the life and property of private citizens within
the States belonged to the State governments exclusively."" This
principle could be traced back to the Federalist 45,20 which Bingham
had quoted approvingly, Garfield noted, when the fourteenth amend-
ment was under consideration."10 When the Civil Rights Act of 1866
was debated, Garfield continued, Bingham repeatedly endorsed this
principle, as did Shellabarger, who assured his colleagues that the
Civil Rights Act of 1866 did not "reach mere private wrongs, but only
those done under color of State authority. . . . It meant, therefore,
not to usurp the powers of the States to punish offenses generally
against the rights of citizens in the several States. . .. "I"

To what extent did the Reconstruction Amendments alter the
states' exclusive control over civil liberties? Garfield's answer
reflected the widespread uncertainty among the members as to the
precise effect of the new amendments on the powers of Congress.
Garfield could only say that the Reconstruction Amendments had
modifiedd the Constitution," and that theyhy have to some extent

208. GLOBE, supra note 204, at app. 150.
209. "The powers reserved to the several States," said Madison, the author of this

essay, "will extend to all the objects which, in the ordinary course of affairs, concern
the lives, liberties, and properties of the people .. ." ICE

210. Id.
211. Id. (citation omitted). Garfield also quoted Representative Delano (R.-Ohio),

who in the same debate remarked that the Civil Rights Act of 1866 "was never designed
to take away from the States the right of controlling their citizens In respect to prop-
erty, liberty and life." Id. at app. 150.
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enlarged the functions of Congress and, within prescribed limits,
have extended its jurisdiction within the States."' Focusing on sec-
tion 1 of the fourteenth amendment, Garfield reminded his col-
leagues that Bingham's original proposal of January 12, 1866, which
the House rejected and the Senate never debated at all,"' provided
that "Congress shall have power to make all laws necessary and pro-
per to secure to all persons in every State within the Union equal
protection in their rights of life, liberty, and property."21' Had this
first draft been adopted, said Garfield, it would have brought about
a "radical change in the Constitution" by empowering "Congress to
legislate directly upon the citizens of all the States in regard to
their rights of life, liberty, and property.""1 5 In effect, Bingham's pro-
posal would have nullified Barron v. Baltimore"' and abolished the
primary jurisdiction of the States over civil liberties. Garfield's
point-a highly significant one-was abundantly clear: Congress' re-
jection of Bingham's original proposal in favor of the more restric-
tive language of section 1, which was a prohibition against the
states rather than a grant of power to Congress, indicated that the
framers intended to limit the scope of Congressional power under
the fourteenth amendment by the federal principle, and to carve out
an exception to the principle in Barron, not to overturn that princi-
ple. Comparing Bingham's rejected proposal with the first and fifth
sections of the amendment as adopted, Garfield noted that the latter
"exerts its force directly upon the States, laying restrictions and
limitations upon their power and enabling Congress to enforce these
limitations.""' The theory of Congressional power which was-re-
jected with Bingham's proposal, on the other hand,

would have brought the power of Congress to bear directly upon
the citizens, and contained a clear grant of power to Congress to
legislate directly for the protection of life, liberty and property
within the States. The first limited but did not oust the jurisdic-

212. Id. at app. 150.
213. Id. at app. 151. Garfield had stated that Bingham's measure was "recommit-

ted" to the Joint Committee of Fifteen on Reconstruction, to which Bingham replied
that Garfield was "mistaken" because it had merely been postponed. Technically,
Bingham was correct, Garfield agreed, but there was no doubt in anyone's mind that
Bingham's original proposal "could not command a two-thirds vote of Congress, and for
that reason the proposition was virtually withdrawn. Its consideration was postponed
February 28 by a vote of 110 to 37." Id.

214. Id. at app. 150.
215. Id. at app. 161.
216. 32 U.S. (7 Pet.) 243 (1833).
217. GLOBE, supra note 204, at app. 151 (emphasis added).
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tion of the State over these subjects. The second gave Congress
plenary power to cover the whole subject with its jurisdiction,
and, as it seems to me, to the exclusion of the State authorities.'5
This understanding was further supported, continued Garfield,

by the late Radical Republican from Pennsylvania, Thad Stevens,
the Chairman of the Joint Committee on Reconstruction in 1866 who
reported the amendment in its final form. Stevens complained at the
time, noted Garfield, that the amendment "'came far short of what
he wished."""' Interrupting Garfield at this point, Bingham rose to
object, erroneously asserting that "[t]he remark of Mr. Stevens had
no relation whatever to the provision .. ."n But Garfield had all of
the documents at hand. He quickly responded by quoting Stevens at
length, with the admonishment that Bingham could "make but he
cannot unmake history. I not only heard the whole debate at the
time, but I have lately read over, with scrupulous care, every word
of it recorded in the Globe.""' Informing members that the wording
of the fourteenth amendment was the result of a compromise worked
out in the Joint Committee, Stevens had stated: "'The proposition is
not all that the Committee desired. It falls far short of my hopes....
[T]he Constitution limits only the action of Congress, and it is not a
limitation on the States. This amendment supplies [corrects?] that
defect and allows Congress to correct the unjust legislation of the
States. . ."'m Although Garfield did not elaborate further on the
point, implicit in Stevens' statement to the members of the House
was the recognition of a state action requirement in the amendment,
and the grudging acceptance of the federal principle. According to
Stevens, the power of Congress under the fourteenth amendment
was not primary but corrective, and the object of Congressional
legislation was not private discrimination but "the unjust legislation
of the States."

Stevens' interpretation of section 1 of the amendment, continued
Garfield, "was the one followed by almost every Republican who
spoke on the measure. It was throughout the debate, with scarcely
an exception, spoken of as a limitation of the power of the States to
legislate unequally for the protection of life and property."m Indeed,
Representation John Farnsworth of Illinois, a prominent figure in

218. Id. (emphasis added).
219. Ild.
220. I&
221. Id.
222. I&
223. Id. (emphasis added). Garfield could find only two House members, Shankling

of Kentucky and Rogers of New Jersey (both Democrats opposed to the amendment)
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the debates, had "said that the first section might as well be reduc-
ed to these words: 'No State shall deny to any person within its
jurisdiction the equal protection of the laws. . .. "'22,

Thus, Garfield understood that the dominant theme of the
amendment was the equal protection of the laws and not due pro-
cess or the privileges and immunities of citizenship. This view, it
should be noted, is fairly consistent with Harris' reading of the de-
bates on the adoption of the fourteenth amendment. "A common
theme of the discussion by the amendment's supporters," Harris ob-
serves, "was the mutual interdependence of the privileges and im-
munities, due process, and equal protection clauses, in contrast to
the later practice of constitutional lawyers and historians of regard-
ing the clauses as separate and independent. To Bingham, Jacob
Howard and their cohorts ... equality was an essential part of liber-
ty."tm This interpretation of section 1, if correct, would, of course,
narrow considerably further the scope of Congress' power to enforce
the amendment as well as the scope of judicial review, since federal
intervention into the affairs of the states respecting civil liberties
would be limited to those instances where the states had legislated
"unequally for the protection of life and liberty," and would not ex-
tend to cases where substantive rights had been curtailed or denied
to all persons equally.

Turning to the enforcement clause itself, Garfield asserted that
this clause empowered Congress to enforce the new guarantees in
two ways. First, the enforcement clause gave Congress the power to
enact legislation granting federal courts jurisdiction over disputes
"where every law, ordinance, usage, or decree of any State in con-
flict with these provisions may be declared unconstitutional and
void."m Believing that the courts rather than Congress would be the
principle enforcer of the amendment, Garfield also expressed the
view that "[tIhis great remedy [of conferring jurisdiction] covers
nearly all the ground that needs to be covered in time of peace.""
Pointing to the Civil Rights Act of 1866 and the Enforcement Act of

who thought section 1 placed "the protection of the fundamental rights of life and prop-
erty directly in the control of Congress," and their assaults against the amendment
"were general and sweeping charges, not sustained even by specific statement." Id.

224. Id. The Due Process Clause, said Garfield, meant simply that each state was
required to provide "an impartial trial according to the laws of the land." Id. at app.
153.

225. R. HARRIS, supra note 202, at 35-36.
226. GLOBE, supra note 204, at app. 153.
227. Id.
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1870, Garfield further noted that "this ground has already been
covered, to a great extent, by the legislation of Congress."t m

Secondly, Congress had the power to enact legislation "for the
punishment of all persons, official or private, who shall invade these
rights, and who by violence, threats, or intimidation'shall deprive
any citizen of their fullest enjoyment. This is a part of that general
power vested in Congress to punish the violators of its laws."'" As
for the outrages being perpetrated by the Ku Klux Klan, which
were the concern of the legislation under consideration, Garfield had
"no doubt of the power of Congress to provide for meeting this new
danger, and to do so without trenching upon those great and benefi-
cent powers of local self-government lodged in the States and with
the people.""*

Unfortunately, Garfield's interpretation of Congress' power of
enforcement at this crucial point of his analysis was not entirely
clear. Apparently, Garfield was distinguishing between the power of
Congress to prohibit the states from interfering with the rights pro-
tected under the amendment, which rested on section 5,f and the
power of Congress to provide for the punishment of individuals who
violated those rights, which was based on "that general power
vested in Congress to punish the violators of its laws." A cursory
reading of his statement that this general power authorized Con-
gress to enact legislation "for the punishment of all persons, official
or private" suggests that Garfield may also have believed that Con-
gress had the power to punish ordinary offenses by one individual
against another. As will become evident from his objections to the se-
cond section of the proposed Ku Klux Klan Bill, however, and his posi-
tion on the Cook-Shellabarger amendment to that section, Garfield ap-
parently believed that Congress' authority to punish private of-
fenses was limited to private acts of interference with state officials
in their attempts to carry out constitutional duties imposed by
federal statute.

Garfield had no quarrel with the first section of the Ku Klux
Klan bill, which provided that any person who, under the color of a
state law, deprived another of his rights under the Constitution,
would be liable for an action of redress in the federal courts. "This,"
he asserted, "is a wise and salutary provision, and plainly within the
power of Congress."*' Indeed, said Garfield, Congress was even em-

228. Id.
229. I&
230. Id
231. 1&

93-706 0 - 83 - 39
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powered to remedy injustice in those instances "where the laws are
just and equal on their face, yet by a systematic maladministration
of them, or neglect or refusal to enforce their provisions, a portion
of the people are denied equal protection under them."m

But the second section of the bill, which a number of Republi-
cans and Democrats had vigorously attacked in earlier debates,03
presented a serious difficulty for Garfield. This second section was
not directed at state action, but instead, provided civil and criminal
penalties for such private conspiratorial acts as "murder, man-
slaughter, mayhem, robbery, assault and battery, perjury, suborna-
tion of perjury, criminal obstruction of legal process or resistance of
officers in discharge of official duty, arson, or larceny" that were
committed "in violation of -the rights, privileges or immunities of
any person, to which he is entitled under the Constitution and laws

232. I&
233. In a major address on the scope of Congress' enforcement power, the Illinois

Republican John Farnsworth denounced the second section as an unconstitutional usur-
pation of *tate authority. Quoting from the debates on the adoption of the fourteenth
amendment, Farnsworth cited a number of Senators and Congressmen, including Thad
Stevens, for the proposition that the amendment never "gave any power to Congress
to legislation except to correct this unjust legislation of the States." ld. at app. 116. In
essence, Farnsworth noted, the second section of the Ku Klux Klan bill simply punished
murder and other crimes in derogation of state criminal jurisdiction. See also
Representative Burchard's analysis in note 192, aupra. In reply to Shellabarger's asser-
tion that it only punished conspiracies to violate constitutional rights, Farnsworth
observed that the inclusion of conspiracy did not correct the problem, since if Congress
could punish a conspiracy it would also punish the same act done individually. GLOBE,
supra note 204, at app. 113. Garfield, who was on the floor at the time Farnsworth and
Shellabarger were engaged in this colloquy over the constitutionality of the second
section, spoke up in support of Farnsworth, stating that there were only two members
of the House in 1866, Shankland and Rogers, who thought that Congress had the
authority that was now being claimed under the second section of the Ku Klux Klan
bill. GLOBE, supra note 204, at app. 116.

Farnsworth was a veteran of the House. He had served as a Union general during
the War and had avidly supported the fourteenth amendment. In a remarkable confes-
sion, he urged the members to exercise constitutional restraint, now that the war was
over:

I have given votes and done things during my twelve years service in the House
of Representatives which I cannot defend.... I know we have done things during
the war and during the process of reconstruction to save the public which could
not be defended if done in peace.... We passed laws, Mr. Speaker, and the coun-
try knows it, which we did not like to go to the Supreme Court for adjudication.
And I am telling no tales out of school.... Sir, we have done some things under
the necessity of the case ... which may be a little beyond the verge of the Con-
stitutional power possessed by Congress in time of peace. But, sir, this is not the
time to overstep those bounds.

GLOBE, #upra note 204, at app. 116.
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of the United States."n' Accordingly, Garfield argued that this sec-
tion of the bill needed to be amended in such a way that it would
"employ no terms which assert the power of Congress to take juris-
diction of the subject until auch denial (of equal protection] be clearly
made, and [would) not in any way assume the original jurisdiction of
the rights of private persons and of property within the States .... ,

Likewise, Garfield believed that the third section of the bill was
in need of repair because it seemed to propose that citizens be
punished for violating state laws. "If this be the meaning of the pro-
vision," said Garfield, "then whenever any person violates a State
law the United States may assume jurisdiction of his offense. This
would virtually abolish the administration of justice under State
law."2m Garfield assured his colleagues that if these changes in the
second and third sections of the bill were made, he would withdraw
his objections to the bill and give it his support.

Representative Shellabarger, in response to Garfield's lengthy
address, attempted to summarize Garfield's position as follows:

I understand that the effect of what he [Garfield] says is, that as
the first section of the fourteenth amendment to the Constitu-
tion is a negation upon the power of the States, and that as the
fifth section of that amendment only authorizes Congress to en-
force the provisions thereof, therefore Congress has no power by
direct legislation to secure the privileges and immunities of citi-
zenship, because the provision in each section is in the form of a
mere negation.n

While this short summary was an essentially accurate description of
Garfield's interpretation, Shellabarger merely touched on one aspect
of it. In Garfield's mind, the overarching principle structuring the

234. GLOBFE, supra note 204, at app. 113.
235. Id. at app. 153.
236. Id. at app. 154.
237. Id at app. 153. Shellabarger did not explain the nature of his disagreement

with Garfield on this point, if any, but he wondered how Garfield could justify his vote
on recently enacted legislation under the fifteenth amendment which declared "who
shall vote at township and every other election," and then "punishes the man who
deprives anyone of the right to vote, which he gets under Federal law, and in contra-
vention of the constitutions of one half of the States," if Congress could not secure the
rAght to vote by direct legislation. Id. at app. 154. Garfield replied that "(if the case
stands in all respects exactly as my colleague [Shellabarger] puts it,*it might push me
to the conclusion that some of the provisions of the enforcement act ar- unconstitu-
tional." But Garfield did not accept either the premise or the conclusion because Con-
gress' power to regulate the time, place and manner of elections "carried with it the
whole question of suffrage." Id
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enforcement power of Congress under the fourteenth amendment
was federalism. His assumption-an appealing one-was that the
framers of the amendments, among which he included himself, had
never intended to uproot the basic design of the Constitution by
transferring primary control over civil liberties from the states to
the national government.

Garfield found support for this assumption in Congress' rejec-
tion of Bingham's original draft, which would have conferred direct
authority on Congress to define the substance of due process and
equal protection, and in the wording of section 1, which gave Con-
gress only a narrow power to enforce a prohibition. Congress' en-
forcement power was necessarily corrective in nature, therefore,
since Congress could not act "until such denial of equal protection
be clearly made," that is, until the states had denied the guarantees
of the amendment. This approach would seem to require some sort
of prior determination that such a denial had occurred before Con-
gress could step in and remedy the defect. Whether Garfield had a
judicial determination in mind is not certain, although he did in-
dicate in explaining his opposition to the Ku Klux Klan Act that
"Congress . . . [may not] take jurisdiction of the subject until such
denial be clearly made."N

Finally, on the question of state action, Garfield took the posi-
tion that Congress' enforcement power was limited to remedying
defects in state laws, "a systematic maladministration of them, or a
neglect or refusal to enforce their provisions."2' Did this rule out
the possibility of Congressional intervention in the absence of state
laws, where the states had simply failed to pass any law and when
there were no state statutory provisions to enforce in the first
place? This limitation on the power of Congress would seem to be
Garfield's understanding, although once again his remarks are not
free of uncertainty. Still, Garfield did not doubt that Congress lacked
the power under the fourteenth amendment to prescribe punish-
ments for persons who violated state laws. Punitive measures against
those who violated federal laws were appropriate, however, under
the general powers of the federal government.

But Garfield, as well as nearly all the other Republicans in the
House, also believed that the reach of Congressional enforcement
power did not extend to offenses committed by one private in-

288. I&
239. d.
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dividual against another. 40 Confronting this reality, Shellabarger,
the sponsor of the Ku Klux Klan bill, subsequently amended the con-
troversial second section of his proposal, upon the suggestion of Re-
presentative Burton Cook, an Illinois Republican lawyer. As modi-
fied, section 2 of the bill was restricted to conspiracies to deprive
any person of the equal protection of the laws or equal privileges
and immunities under the laws, or for the purpose of preventing
state authorities from securing equal protection to all persons or in-
juring them for enforcing equal protection."'

In explaining the constitutional theory behind the Cook-Shella-
barger amendment, Cook declared that a

combination of men by force and intimidation, or threat to pre-
vent the Governor of a State . .. [from securing aid) to protect
the rights of all citizens alike, or to induce the Legislature of a
State by unlawful means to deprive citizens of the equal protec-
tion of the laws, or to induce the courts to deny citizens the
equal protection of the laws . . . is the offense against the Con-
stitution of the United States, and may be defined and punished
by national law. And that, sir, is the distinct principle upon
which this bill is founded."'

In brief, t6e Cook-Shellabarger amendment, as Alfred Avins has
noted in' his detailed analysis of the debates on the Ku Klux Klan
Act concerning the issue of state action, "punished only conspiracies
to obstruct state officials in performing their constitutional duty of
affording'all persons equal protection. It did not punish conspiracies

240. Representative Horatio Burchard, an Illinois Republican lawyer, spoke for
most of his House colleagues when he stated that Shellabarger's first draft of the sec-
ond section of the Ku Klux Klan Bill was an unconstitutional invasion of exclusive
state criminal jurisdiction. On the other hand,

whatt more appropriate legislation for enforcing a constitutional prohibition
upon a State than to compel State officers to observe it? Its violations by the
State can only be consummated through the officers by whom it acts. May it not
then equally punish the illegal attempts of private individuals to prevent the per-
formance of official duties in the manner required by the Constitution and laws of
the United States?

Id. at app. 314. See the remarks of the Republican from Vermont, Representative Luke
Poland, who was a member of the Senate in 1866 and a supporter of the fourteenth
amendment. Id. at app. 514. See abso the statement of Republican Senator Lyman
Trumbull of Illinois, the veteran Chairman of the Senate Judiciary Committee, who
avowed that he was "not willing to undertake to enter the States for the purpose of
punishing individual offenses against their authority committed by one citizen against
another." Id. at app. 577-78.

241. Id. at app. 477-78.
242. Id. at app. 486.
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to commit crimes against individuals, even if such crimes were moti-
vated by a desire to deprive them of equal protection."" The Cook-
Shellabarger amendment was adopted along with a few additional
amendments of lesser significance, and the bill passed the House on
a party-line vote of 118 to 91, with such critics of the first draft as
Farnsworth and Garfield voting in favor of the bill.'"

Senator Allen Thurman, an Ohio Democrat who had opposed the
bill, proved to be right, however, that the second section of the Act
was too vaguely worded. In United States v. Haris,2" the Stipreme
Court declared that a section of revised statutes derived from the
second section of the Ku Klux Klan Act was unconstitutional. "As,
therefore, the section of the law under consideration is directed ex-
clusively against the action of private persons," said the Court,
"without reference to the laws of the State or their administration
by her officers, we ae- clear in the opinion that it is not warranted
by any clause in the Fourteenth Amendment to the Constitution."*
In other words, the Court, apparently unaware of the intent of the
Act, invalidated section 2 precisely on the grounds Garfield and
others had criticized Shellabarger's first draft. "[A though the
theory ultimately adopted was that the violence would have to
direct its force against a public official to deter him or prevent him
from affording protection, the statutory language did not make this
clear, but instead proscribed conspiracies to deny protection
generally.'"2I Thus, as Avins astutely observes, "[tlhe anti-Klan
statute was not a Congressional excursion into unconstitutional ter-
ritory, but was merely the victim of poor legislative drafting."'"

In the final analysis, poor draftsmanship may also explain the

243. Avins, supra note 203, at 353.
244. GLOBE, supra note 204, at app. 522. The vote for final passage in the Senate

was also based on party alignment: 36 to 18. Id. at app. 831.
245. 106 U.S. 629 (1882).
246. Id. at 639-40.
247. Avins, supra note 203, at 379.
248. Id Avins notes that in United States v. Guest, 383 U.S. 745 (1966).

one opinion of Justices Clark, Black and Fortas, and another of Justices Brennan,
Douglas and the Chief Justice, held that the federal government, under the Fifth
section of the fourteenth amendment, could punish private conspiracies or private
violence designed to interfere with the exercise of rights under the first section of
the amendment, regardless of what state officials may or may not do. This is the
precise theory which in 1871 was disavowed by every Republican who voted for
the fourteenth amendment.... It is nothing more than the creation by Congress
of a general criminal code, providing only that an intent is present to deprive a
man of his fourteenth amendment rights.

Id. at 381.
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endless confusion and controversy that have traditionally accom-
panied the enforcement clauses of the Reconstruction Amendments.
That the members of the Reconstruction Congresses and the-
Supreme Court have expressed so many divergent points of view on
the enforcement powers of Congress suggests the presence of a
fundamental flaw in the design. In reading over the debates on the
Ku Klux Klan Act, for example, one senses a feeling of frustration
among the members of Congress, many of whom participated in the
drafting of the amendments but seem unable to articulate ina clear
and precise manner Congress' role under them. At least three
separate and distinct theories of congressional power were defended
by the members of the Forty-second Congress,"* and even a skilled
lawyer such as James A. Garfield, who obviously studied the issue
with great care, experienced difficulty in weaving the principle of
congressional enforcement into the fabric of the Constitution.

Under the original Constitution, the powers of Congress are ex-
pressed as affirmative grants of power to carry out stated objec-
tives. In general, these are powers which were delegated to Con-
gress by the states. Most of them are enumerated in article I, sec-
tion 8 of the Constitution. This section of, the Constitution also
authorized Congress to pass all laws which are necessary and proper
to carry into execution both the enumerated powers in article I, sec-
tion 8 "and all other powers vested by this Constitution in the
Government of the United States, or in any Department or Officer
thereof." These are the implied powers of Congress.

Article I, section 10, on the other hand, deals with powers that
are denied to the states, and in effect declares that the states did
not reserve certain specified powers such as the power to enter into
a treaty, pass a bill of attainder, or impair the obligation of con-
tracts. No implication has ever been seriously considered that these
prohibitions against the states simultaneously conferred any power
on Congress to define or enforce the prohibitions. In fact, the Presi-
dent has the power to make treaties and Congress itself is pro-
hibited under article I, section 9 from passing a bill of attainder. Only
the courts, therefore, may enforce the prohibitions against the
states that are contained in article I, section 10.

Like article I, section 10, the fourteenth amendment is also a
prohibition against the states; -but unlike that article, the amend-
ment empowers Congress to enforce the prohibition. In this respect,
the fourteenth amendment represents a radical departure from the

249. R. HARRIS. supra note 202, at 45.
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basic design of the Constitution, since the amendment authorizes
Congress, concurrently with the courts, to enforce certain restric-
tions against the states. Thus, an inherent problem of separation of
powers and conflict between the courts and Congress is built into
the amendment, in that the fundamental power to enforce, which is

--not a legislative power, is conferred on the legislature. Indeed, the
power to enforce the Constitution is actually an executive power,
although the courts accomplish this same end indirectly through
their power to interpret and apply constitutional provisions. In sum,
the fourteenth amendment introduces an alien principle into the
Constitution that is wholly inconsistent with the basic system of
separation of powers upon which the Constitution is built.

These difficulties become all the more perplexing when one con-
siders the thirteenth and fifteenth amendments, which are prohibi-
tions against the states and the national government. The fifteenth
amendment, for example, declares that "[the right.., to vote shall
not be denied or abridged by the United States or by any State ... ,"
and then stipulates that Congress is empowered to enforce the pro-
hibition. In other words, the amendment empowers Congress to en-
force a prohibition against itself. No historical evidence exists- to
support the assumption that the framers of the fifteenth amendment
intended for Congress to be the final interpreter of its own powers,
in derogation of the principles of separation of powers and judicial
review. The wording of the amendment, however, seems to invite
such an interpretation.

In the Civil Rights Cases,"0 Justice Bradley attempted to
resolve these incongruities by reverting to the basic principles of
the Constitution. Bradley observed that:

[where] Congress is clothed with direct and plenary powers of
legislation over the whole subject, accompanied with an express
or implied denial of such power to the States, as in the regula-
tion of commerce with foreign nations, among the several States
... Congress has power to pass laws for regulating the subjects
specified in every detail.... But where a subject is not submit-
ted to the general legislative power of Congress, but is only sub-
mitted thereto for the purpose of rendering effective some pro-
hibition against particular State legislation or State action in
reference to that subject, the power given is limited by its ob-
ject, and any legislation by Congress in the matter must neces-
sarily be corrective in its character, adapted to counteract and

250. 109 U.S. 3 (1888).
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redress the operation of such prohibited State laws or pro-
ceedings of State officers."''

Lacking a general and hence an implied power under the Enforce-
ment Clause of the fourteenth amendment, the application of the
McCulloch test to acts of Congress to determine their legitimacy'
would seem to be an improper rule of measurement since the scope
of the enforcement power is far more limited than that of a dele-
gated power under article 1, section 8. But these distinctions offered
by Justice Bradley in 1883 have not been repeated and seem to have
been forgotten by the modern Court.

Early in the debates on the Ku Klux Klan Act, John Bingham, in
his colloquy with Congressman Farnsworth concerning the signifi-
cance of Congress' rejection of his first draft of section 1 of the four-
teenth amendment, explained that he redesigned the amendment to
place it in conformity with Barron v. Baltimore.s In re-examining
the case of Barron, said Bingham,

after my struggle in the House in February 1866 . .. I noted and
apprehended as I never did before, certain words in that opinion
of Marshall. Referring to the first eight articles of amendments
to the Constitution of the United States, the Chief Justice said:
"Had the framers of these amendinents intended them to be
limitations on the powers of the State governments they would
have imitated the framers of the original Constitution and have
expressed that intention."2"

Continuing, Bingham revealed that:
Acting upon this suggestion I did imitate the framers of the
original constitution. As they had said 'no State shall emit bills
of credit, pass any bill of attainder, ex post facto law, or law im-
pairing the obligation of contracts,' imitating their example and im-
itating it to the letter, I prepared the provision of the first sec-
tion of the fourteenth amendment as it stands ....

251. Id. at 18. To illustrate this principle further, he noted that:
The Constitution prohibited the States from passing any law impairing the obliga
tion of contracts. This did not give to Congress power to provide laws for the
general enforcement of contracts; nor power to invest the courts of the United
States with jurisdiction over contracts, so as to enable parties to sue upon them
in those courts. It did, however, give the power to provide remedies by which the
impairment of contracts by State legislation might be countenanced and cor-
rected: and this power was exercised [under section 25 of the Judiciary Act of
1789).I& at 12.

252. 32 U.S. (7 Pet.) 243, 250 (1833).
23. GLOBE, upra note 204, at app. 84 (citation omitted).
254. I&
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According to Bingham, then, the fourteenth amendment was derived
in part from article I, section 10 of the Constitution.

Bingham did not correctly "imitate" article I, section 10 and ob-
viously misunderstood the constitutional principles he was endeavor-
ing to apply, as well as the Court's holding in Barron. What
Bingham- bequeathed to the nation was not the sense of the Con-
stitution but his own inimitable confusion. In light of these con-
siderations, it behooves both Congress and the courts to confine the
enforcement clauses of the Reconstruction Amendments to the
general framework of the Constitution or more specifically the basic
principles of federalism and separation of powers. We have no in-
dication that the framers of these amendments intended to over-
throw these principles, even though their choice of wording clearly
invites such an interpretation.

Upon reflection, one must conclude that the theory of Congres-
sional power enunciated by Garfield is directly contrary to that an-
nounced by the Court in Katzenbach I and II. If Garfield's interpre-
tation is correct, then the Supreme Court has improperly expanded
the scope of the enforcement power far beyond proper limits. Ac-
cording to Harris,

Garfield's speech on the Ku Klux Klan Bill is most persuasive.
He had supported the Civil Rights and Freedmen's Bureau-bills
and the proposal for the Fourteenth Amendment in the Thirty-
Ninth Congress. He displayed, as did many other supporters of
these proposals, a solicitude for preserving -federalism in its
essential features. His interpretation of the first and fifth sec-
tions is the only interpretation that is compatible with the
maintenance of federalism and simultaneously gives meaning to
the equal protection clause and the fifth section vesting power

--in Congress to enforce the Amendment.2

A number of Justices, particularly Brennan, have borrowed liberally
fr6m Harris' work and cited him often. That these Justices have ig-
nored Garfield's key speech in particular and the debates on the Ku
Klux Klan Act in general indicates a continuing lack of interest
among the Justices in seeking out the-original intent of the framers
regarding the enforcement power of Congress. That these Justices
have chosen to ignore Harris' contribution, while at the same time-
lifting neighboring conclusions from Harris' work-in one instance

255. R. H~as, supra note 202, at 53. It should be noted, however, that Harris' in-
terpretation of Garfield's address is partly incorrect in that he assumes Garfield and
the Forty-second Congress accepted in principle the right of Congress to legislate
against wholly private offenses of one person against another. Id. at 48,56.



613

70 LOUISIANA LA W REVIEW [Vol. 4:

from the same page where Harris evaluates Garfield's speech -raise

the presumption that they would not defer to that intent even if i
was presented to the court."

CONCLUSION
"[A] Senator rising to attack the constitutionality of the so-called

Voting Rights Act finds himself in a veritable quandary. He does not
know where to begin.""'u These words of Senator Herman Talmadge
(D.-Ga.), in Senate debate more than fifteen years ago, reflect the
general frustration of Congressional opponents of the Act when they
confronted legislation which presented seemingly interminable con-
stitutional violations. Since that time, the Supreme Court has added
its own perceptible imprint, thereby compounding the problem of
constitutional analysis. Resisting the temptation to examine every
ostensible constitutional flaw and judicial embellishment, this essay
has attempted merely to identify some of the more salient issues,
principally within the context of legislative intent.

The basic argument against the Voting Rights Act, as originally
enacted and presently interpreted, is that it depart's frequently and
substantially from established principles of federalism and separa-
tion of powers. This argument is essentially consistent with the posi-
tion taken by Senator Sam Ervin (D.-N.C.), who led the Congres-
sional attack against the Act when it was first proposed. The "over-
riding defect" of the bill, he charged,'was "that it degrades certain
States and subdivisions to the point where they are denied fun-
damental rights. . . ."'" Ervin enumerated six major objections to
the bill to demonstrate this proposition-and then proceeded to ex-
pound on countless other evils contained in the legislation. Arguing
primarily from general principles rather than specific constitutional
provisions, Ervin contended that the bill (1) was repugnant to the
constitutional principleothat the United States is a union of states
with equal power and dignity, (2) improperly suspended literacy
tests and sought to compel the designated states to change their
electoral laws, (3) prostituted the juridical process by denying the
states access to local federal courts and subjecting them to specially
-created rules of evidence and procedure, in contravention of due

256. In his oral argument before the Supreme Court in Katzenbach I1, the embattled
Alfred Avins, who also appeared as counsel in the Mayer case, declared that "it would
be necessary for the Department of Justice to burn the Congressional Globe debates Jf
they were to convince anybody that the original understanding was in accordance with
this statute." Avins, supra note 178, at 381 n.249.

257. II B. SCHWARTZ, supra note 27, at 1567.
258. Id. at 1557.
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process, and (4) conferred "arbitrary and tyrannical power upon the
Attorney General of the United States," thereby promoting rule of
men and not of law.* Further, Ervin argued that the law was un-
necessary because federal statutes already on the books were suffi-
cient to secure registration and the right to vote. Turning finally to
a specific prohibition in the Constitution, the Senator from North
Carolina asserted that the Act punished certain states without a
judicial trial, and was therefore a bill of attainder within the mean-
ing of article I, section 9 of the Constitution. That the Act sought to
punish states on the basis of past events also rendered it an ex post
facto law.

Such was the warp and woof of the argument advanced against
the Voting Rights Act by the Southern delegation.20 In the days of
Henry St. George Tucker, Alexander H. Stephens, and John C. Cal-
houn, when Southerners distinguished themselves as constitutional
scholars, a better case might have been made. But Ervin stood
almost alone; and although his constitutional critique was percep-
tive, it overlooked obvious defects and emphasized dubious points of
law. Surprisingly, none of the Congressional opponents challenged
the Act as an improper exercise of the enforcement power or con-
tended that it was inconsistent with the original intent of those who
drafted the Reconstruction Amendments. Particularly distracting
was Senator Ervin's futile attempt to confer due process rights on
the states, and his drumming insistence that the Act constituted a
bill of attainder. This untenable theory, relied upon by other con-
gressional opponents, was even repeated by counsel when they ap-
peared before the Supreme Court, and it was not laid to rest until

259. Id. at 1558-59.
260. Only a handful of senators and congressmen, all from the South, opposed that

Act, and It passed both houses of Congress by overwhelming majorities: 79-18 in the
Senate and 328-74 in the House. Senator Ervin was the only member of Congress who
presented a case against the Act based on constitutional analysis. Senator Talmadge
Inveighed against the Act as an "immoral and vicious bill drawn for the punishment of
carefully selected sovereign States." Md. at 1550. Senator A. Willis Robertson (D.-Va.)
complained tht the Voting Rights Act was reminiscent of "the time when Congress
declared Virginia, the mother of States, to be incapable of self-government, and we
were named Federal District No. 1, and Federal officials and carpetbaggers took
charge of our States." Id. at 1543. In 1975, Senator James Allen (D.-Ala.) broadened
Ervin's constitutional attack against the Act, arguing that it also violated the
Guarantee Clause of article IV, secti-on 4, that every state have a republican form of
government, the ninth and tenth amendments, and the Full Faith and Credit Clause on
the ground that the Act made It impossible for each state to give full faith and credit
to the acts of other states. 1975 Senate Hearings, spra note 32, at 32-37. Altogether,
congressional opponents have alleged that more than ten principles or provisions of
the Constitution are violated under the Act.
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Chief Justice Warren dismissed it out of hand in South Carolina v.
Katzenbach.' I

Confronted by discriminatory legislation which subverted the in-
herent electoral powers of seven states, congressional opponents of
the Voting Rights Act were seemingly at a loss for a constitutional

-argument. That a Congressional majority, backed by the President,
would be so imperious as to single out a handful of states for
repressive legislation was an outrage for which these opponents
were unprepared; for not since the 'darkest hours of Radical
Reconstruction had the .South been subjected to such an arbitrary
exercise of federal power. In vain, the opponents of the Act anxiously
searched the Constitution for a clause that would protect their
rights and interests. They cited sections of article I and article II for
the proposition "that the States have the power to prescribe qualifi-
cations for voting,"tm but could find nothing prohibiting discrimina-
tory treatment of the states. The founding fathers, though mindful
of sectional conflict and interstate rivalries, were reasonably
satisfied that the system of representation established under the
Constitution, which included equality in the Senate, was sufficient to
prevent or at least discourage the sustained despotism of any single-
minded faction, and accordingly wrote no explicit guarantee of
equality among the states into the Constitution; nor had the framers
of the Reconstruction Amendments granted any future protection to
the states in anticipation of a recurrence of the abuses that the
states of the Confederacy experienced under the Radical Republi-
cans. Groping for a constitutional peg on *hich to hang their plea,
the opponents of the Act rallied around the Bill of Attainder Clause
apparently, more out of desperation than certainty of their position.
If the Bill of Attainder Clause protected individuals against punish-
ment without a trial, why shouldn't it also protect the states?

261. 383 U.S. at 324. The Bill of Attainder Clause, noted Warren, protects in-
dividuals and groups, not states. ,Alexander Bickel thought Ervin's argument was
"weird." Bickel, The Voting Rights Case*, SuP. CT, REv. 87 (1966). Much of Ervin's
presentation, it has been said,."was amazingly weak from a constitutional view.
thus, his consistent attacks on the bill as an ex post facto law and bill of attainder
would scarcely be made even by a law school neophyte -so contrary Is it to all the law
on the subjfct." II B. SCHWARTZ. supra note 27, at 1470.

262. In a colloquy on the Senate floor, Senators Ervin and Talmadge referred to
section 2 of article I and .the,#eventeenth amendment which provide that the states
shall determine the quisHf'Watlons of those who vote in elections for members of Con-
gres, and article II, which states that presidential and vice presidential electors shall
be elected In such a manner as the legislat -res of the states shall direct. Id. at 1688.
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Though never developed in their bill of particulars, a more per-
suasive argument might have been made had the opponents of the
Act rested their case on the doctrine of equal footing. Since 1796,
when Tennessee was admitted to the Union as the third new state,
admission acts have uniformly declared that the state in question
shall be admitted "on an equal footing with the original States." In-
deed, "every new State," as a general rule, "is entitled to exercise
all the powers of government which belong to the original States of
the Union.""' This principle is so firmly established in American
constitutional law that it has long ceased to be debatable.'

"Again and again, in adjudicating the rights and duties of States
admitted after 1789," notes Corwin, "the Supreme Court has refer-
red to the condition of equality as if it were an inherent attribute
of the Federal Union."* Thus in Coyle v. Smith,' the leading case
on the subject, the Court invalidated a restriction that Congress had
imposed upon Oklahoma as a condition of the state's admission to
the Union. Insisting that Oklahoma should locate its capital in
Guthrie, Congress required in its enabling act that the new state ir-
revocably agree not move the capital to a new location before 1913.
The people of Oklahoma ratified this agreement and Oklahoma was
admitted to the Union; but in 1910 they promptly initiated a bill,
which the voters approved, providing that the capital should be
moved to Oklahoma City. In sustaining the right of a state to place
its capital where it chooses, the Court enunciated the principle of
state equality, declaring that the admission power of Congress is
limited by the principle of equal sovereignty among the states. The
power of Congress in question, said the Court,

is to admit "new States into tAt. Union." "This Union"' was and

263. E. CORWIN, THE CONSTITUTION OF THE UNITED STATES Or AMERICA: ANALYSIS
AND INTERPRETATION 844 (1973).

264. Disdainful of the notion that the new Western states should enjoy the rights
and prerogatives of those already established,- a majority of the states at the Constitu-
tional Convention voted to delete the requirement of equality. See II M. FARIAND, THE
RECORDs OF THs FEDERA CONVENTION or 1787 454-55 (1937). Earlier, however, Georgia
and Virginia had ceded vast territories to the national government on the condition
that new states formed from such lands be admitted as equal partners in the Union.
This principle was extended to states created out of territory purchased from a foreign
government with the admission of Louisiana in 1812. See Pollard v. Hagan, 44 U.S. (3
How.) 212, 221 (1845).

265. E. CoRvWN, supra note 262, at 843. Said the Court in Escanaba Co. V. Chic go,
10? U.S. 678, 689 (1883): "Equality of constitutional right and power is the condition of
all the States of the Union, old and new."

266. 221 U.S. 559 (1911).



617

74 LOUISIANA LA W RE VIEW [Vol. 42

is a union of States equal in power, dignity, and authority, each
competent to exert that residuum of sovereignty not delegated
to the United States by the Constitution itself. To maintain
otherwise would be to say that the Union, through the power of
Congress to admit new States, might come to be a union of
States unequal in power .... *"I
Thus the power of Congress to admit new states into the Union

under article IV, section 3 is limited not only by the requirement
that the new state not be formed within the jurisdiction of another
state, or by joining two or more states or parts thereof, without the
consent of the state legislatures involved, but also by the unwritten
principle inherent in the federal system of the constitutional equality
of the states. Without this equality, the Union is reduced to a uni-
tary state, held together by force rather than mutual consent, with
the stronger, more populous states suppressing the weaker. "[TJhe
constitutional equality of the States is essential to the harmonious
operation of the-scheme upon which the Republic was organized.
When that equality disappears we may remain a free people, but the
Union will not be the Union of the Constitution.'"

Opponents of the Voting Rights Act finally put together a case
against the Act using the equal footing doctrine when South Caro-
lina v. Katzenbach was litigated, but the Court summarily dismissed
the argument, asserting that it "applies only to the terms upon
which States are admitted to the Union, and not to the remedies for
local evils which have subsequently appeared."'". The issue has not
been aised in subsequent decisions under the Act. While the hold-
ing in Coyle v. Smith was limited to the question of whether Con-
gress had the authority to impose unequal conditions upon a state at
the time of admission, a careful reading of the opinion suggests that
the theory of federalism upon which the Court based its decision ex-
tends not merely to the states' rights to constitutional equality at the
time of entry into the Union, but forever. If equality is required for
admission, then a fortiori equality is required after admission, at the
more meaningful period of full membership in the family of states.
To be sure, the doctrine of equal footing is meaningless if Congress,
having once admitted a state into the Union on the basis of equality,
is thereafter free to deny that equality after the state has become a
permanent member. The Court's position in South Carolina v. Kat-

267. Id. at 567.
268. 1L at 5680.
269. 383 U.8. at 828-29 (citing Coyle v. Smith, 221 U.S. 559 (1911)).
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zenbach leads to the peculiar result that a state has a stronger claim
to equal rights when it is a territory seeking admission as a state
than when it has already acquired statehood. Reason dictates that
Congress has no greater authority today to strip an individual state
of its electoral powers than it does to compel Oklahoma to move its
capital back to Guthrie.

The South's constitutional claim of the right of the states to
secede from the Union was finally answered by the Supreme Court
in the landmark decision of Texas v. White."' In that case, the Court
rejected the doctrine of secession, holding that the State of Texas
never left the Union. "[Tlhe Constitution, in all its provisions, looks
to an indestructible Union composed of indestructible States."''
Thus the theory of the nature of the Union adopted by the Court in
the Coyle and White cases is incompatible with the position taken
by the Court in South Carolina v. Katzenbach, for-if the states are
equal at the time of admission, and thereafter acquire the attribute
of "indestructibility" in an "indestructible Union," they are
necessarily equal in all respects under the Constitution. The power
to discriminate against a state or group of states is the power to
destroy-to destroy that which is supposedly "indestructible." The
argument for the constitutional equality among the states is thus
not only an argument for states' rights but also for the preservation
of the Union.

This serious, if not fatal, flaw might be corrected, of course, if
sections 4 and 5 of the Act were to be extended to all the states.
Corrective amendments to this effect have been under consideration
since the Act was drafted, and will surely reappear in the Ninety-
seventh Congress now that the question of whether to re-extend the
Act is once again on the legislative agenda. While the extension of
coverage to all the states would cure one constitutional defect, it
would surely open the door to new problems. From an administra-
tive standpoint, it would place an onerous burden on the Justice
Department, which is already at the breaking point-in overseeing
compliance and processing applications under section 5. Moreover,
such a sweeping extension would bring about a radical transforma-
tion of American politics throughout the nation, spreading the City
of Rome doctrine and the right of minority groups to hold office to
the four corners of the continent. Full extension of the Act would
pose a grave threat to American democracy and the system of ma-

270. 74 U.S. (7 Wall.) 700 (1869).
271. Id at 725 (emphasis added).
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jority rule as we know it, by laying the foundation for proportional
representation of racial and ethnic minorities, with all its attendant
dangers in terms of political disruption, racial confrontation, and
polarization of interests. That the "melting pot" substructure of the
American political tradition has already been dangerously weakened
by current public policies encouraging racial and ethnic separatism
is a factor that should be carefully weighed in any reconsideration of
the Act's coverage formula. m At bottom, the Voting Rights Act
rests upon the presumption that the targeted states and their politi-
cal subdivisions are perpetually discriminating against voters, a pre-
sumption that no longer has much validity. These states, as Senator
James Allen pointed out in 1975, "have long since met and exceeded
fifty percent voter registration and participation standards set out
in section 4."' They have not administered a literacy test in more
than 15 years.

Barring repeal of the Act, numerous improvements might be
made to alleviate its more deleterious constitutional consequences
and discriminatory features. These improvements would include (1)
outright repeal of sections 4 and 5, or at the very least modifications
thereof to allow states or their political subdivisions to "bailout" as
an incentive or reward; (2) transferring the burden of proof to the
federal government; (3) revision of the coverage formula in recogni-
tion of the fact that voter participation and voter discrimination are
not invariably interrelated;"' (4) elimination of the "effects" test; (5)
exemption of political subdivisions such as those of north Georgia
where racial minorities constitute a small fraction of the population"

272. In the Ninety-seventh Congress, 1st Session, Senator S.I. Hayakawa (R.-Calif.)
and Representative Robert McClosky (R.-Calif.) have introduced S. 53 and H.R. 1407 to
repeal the prohibitions against voting qualifications, tests and devices for language
minorities, and the requirement that states and their political subdivisions make
available registration and voting materials and voting assistance in languages other
than English. See n.83, supra.

273. 1975 Senate Hearings, supm note 32, at 27.
274. Despite the increase in primaries and easing of voter registration re-

quirements, presidential elections in the 1970's revealed increasing apathy among the
voters. In 1972 participation of the voting age population in presidential elections fell
from 60.6 percent in 1968 to 55.6 percent, and dropped again in 1974. See K. PHILLIPS
& P. BLACKMAN, ELECTORAL REFORM AND VOTER PARTICIPATION (1975). In the 1980
Presidential election, only 51 percent of the voting age population cast a vote. Bureau
of the Census, Voting and Registration in Election of November, 1980. Advance Report
(1981).

275. One attorney in the Civil Rights Division of the Justice Department has sug-
gested "that political subdivisions which have a relatively small racial minority,
perhaps below five or ten percent ... [should] be exempt from compliance with section
5." This change is appropriate because "the reasonable expectancy of fifteenth amend-
ment violations is very slight where the minority group constitutes such a small percent-

93-706 0 - 83 - 40
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and (6) the repeal of the congressional regulation on the jurisdiction
of lower federal courts which grants exclusive jurisdiction to the
District Court in the District of Columbia. Also worthy of considera-
tion is the formulation of federal standards of literacy, which the
states might adopt at their option. While changes such as these
would not satisfy many constitutional objections to the Act, they
might have the salutary effect of eliminating its more egregious and
discriminatory provisions.

Frequently hailed as "the most successful piece of civil rights
legislation ever enacted,""' the Voting Rights Act has also been can-
didly -cknowledged to be "the most drastic civil rights statute ever
enacted by Congress, going even beyond the far-reaching provisions
of the Force Act of 1871, upon which it is in certain respects, model-
ed.'"' With only scattered protests, the Act has repeatedly received
the blessings of Congress, the courts, and the offices of four Presi-
dents. During the past fifteen years the Act has enjoyed such im-
mense support as to be practically immune from searching analysis;
and surprisingly few constitutional critics have surfaced to challenge
the Supreme Court's expansive interpretation of its provisions. Ex-
cept for the lonely dissents of Mr. Justice Black,"' no member of the
Court has contended that any section of the Act is unconstitutional.
That the Voting Rights Act, one of the most far-reaching civil rights
statutes ever enacted by Congress, has provoked so little controversy
or constitutional debate in the literature of the law is a telling com-
mentary on the influence of result-oriented jurisprudence and the
concomitant decline of federalism and separation of powers. As a
cross-current in the unremitting flow of praise, this essay subscribes
to the minority view expressed by Senator Sam Ervin that the Vot-
ing Rights Act "is utterly repugnant to the basic principles upon
which our system of justice rests."''

age of the total population." Important to the Justice Department is the need for "balance
. . . between this possibility and the onerous burden of compiling the multitude of
documents, maps and census information which section 5 places on covered jurisdic-
tions." Roman, Section 5 of the Voting Rights Act: The Formulation of an Extraor-
dinaryj Federal Remedy. 22 AM. U.L. REv. 132 (1972).

276. Nicholas Katzenbach. cited in 1975 Senate Hearings, supra note 32, at 121.
President Lyndon Johnson praised the Act as "one of the most monumental laws in
the entire history of American freedom." 111 CONG. REC. 19649 (1965).

277. II B. SCHWARTZ, supra note 27, at 1469. At least one high-ranking official of the
Justice Department has conceded that sectionin 5 represents a substantial departure.
. . from ordinary concepts of our federal system." Stanley Pottinger (Assistant At-
torney General; Civil Rights Division), cited in 1975 Senate Hearings, supra note 32, at
536.

278. Allen v. State Bd. of Elections, 393 U.S. at 595 (1969); South Carolina v.
Katzenbach, 83 U.S. at 35 (1968).

279. II B. SCHWARTZ, supra note 27, at 1565.
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COVERED STATES AND JURISDICTIONS THAT HAVE "BAILED OUT" OR ATTEMPTED
TO "BAIL OUr" OF THE VOTING RIGHTS ACT OF 1965, AS AMENDED

I. COVERED JURISDICTIONS

Under the Voting Rights Act of 1965, as amended, a covered jurisdiction is

a state, or a county, parish, or town within a state that is not covered as a
2/

whole, that (1) used a test or device on November 1, 1964, 1968, or 1972 as

determined-by the Attorney General and (2) had less than fifty percent of the

persons of voting age registered as of November 1, 1964, 1968, or 1972 or had

less than fifty percent of such persons voting in the presidential elections
3/

of 1964, 1968, and 1972 as determined by the Director of the Census.

The jurisdictions that were brought under the Act in 1965 and early 1966

by this triggering formula were: Alabama, Alaska, Georgia, Louisiana, Missis-
4/

sippi, South Carolina, Virgini; fprty counties out of one hundred counties in
5/ 1 6/

North Carolina; four counties out of fourteen counties in Arizona, Honolulu
7/

County, Hawaii, and Elmore County, Idaho.

1/ Pub. L. No. 89-110, 79 Stat. 438 (1965) (codified at 42 U.S.C.
S 1973 et seq.).

2/ For the definition of test or device, see 42 U.S.C. § 1973b(c) and
1973b(f)(3).

3/- 42 U.S.C. § 1973b(b).

4/ The coverage of the seven states in their entirety was published in
30 Fed. Reg. 9897 (1965).

5/ Notice of coverage for twenty-six North Carolina Counties (Anson, Bertie,
Caswell, Chowan, Craven, Cumberland, Edgecombe, Franklin, Gates, Granville,
Greene, Halifax, Hartford, Hoke, Lenoir, Nash, Northampton, Onslow, Pasquotank,
Person, Pitt, Robeson, Scotland, Vance, Wayne and Wilson) was published in 30
Fed. Reg. (1965). Martin and Washington Counties were listed in 31 Fed. Reg. 19
(1966). Camden and Perquimans Counties were listed in 31 Fed. Reg. 3317 (1966).

6/ Apache County was listed in 30 Fed. Reg. 9897 (1965), Coconino and
Navajo Counties were listed in 30 Fed. Reg. 14505 (1965). And Yuma County,
Arizona was listed in 31 Fed. Reg. 982 (1966),

7/ Honolulu County, Hawaii and Elmore County, Idaho were listed in 30 Fed.
Reg. Y4505.
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8/
The Voting Rights Act Amendments of 1970 continued coverage of most

of these jurisdictions and amended the trigger formula to include the 1968

presidential election as well as the 1964 presidential election which brought

the following jurisdictions under the coverage of the Act: three counties

in New York City (the boroughs of Manhattan, Brooklyn, and the Bronx);

Campbell County, Wyoming; Monterey and Yuba Counties In California; five

additional counties in Arizona (Cochise, Mohave, Pima, Pinal, and Santa Cruz);

and some of the counties which had been exempted or had "bailed out" after

their coverage in 1965 were recovered in 1970: Apache, Coconino, and Navajo

Counties in Arizona, Elmore County, Idaho; and Election Districts 8, 11, 12,
9/

and 13 in Alaska. In 1974 certain New England towns were found to have met

the tests of the triggering formula of section 4(b) of the Act (42 U.S.C.
10/ a 1: a

§ 1973b(b)).-

The Voting Rights Act Amendments of 1975 extended coverage of the Act

for seven years and expanded the coverage of the Act by broadening the

trigger mechanism so as to extend the preclearance protections to certain

8/ Pub. L. No. 91-285, 84 Stat. 314 (1970).

9/ 36 Fed. Reg. 5809 (1971).

10/ 39 Fed.Reg. 16912 (1974). Connecticut: the towns of Southbury,
Groton, and Mansfield. New Hampshire: the towns of Rindge,' Stewartstown,
Stratford, Benton, Antrim, Boscawen, Newington, and Unity; Hillsfield Township,
and Pinkhams Grant. Maine: the towns of Limestone, Ludlow, Woodland, New
Gloucester, Sullivan, Winter Harbor, Chelsea, Charleston, Waldo, Beddington,
and Cutler; Caswell, Nashville, Reed, Somerville, Carroll, and Webster planta-
tions, and the unorganized territory of Connor. Massachusetts: the towns of
Bourne, Sandwich, Sunderland, Amherst, Belchertown, Ayer, Shirley, Wrentham,
and Haivard.

11/ Pub. L. No. 94-73, 89 Stat. 400 (1975).
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language minorities composed of Spanish-speaking Americans, American Indians,
12/

Asian-Americans, and Alaska natives. Under the 1975 amendments, the areas

in 1975 that were required to provide bilingual election materials and to

gtffit for preclearance all election law changes under section 5 of the-

Act (42 U.S.C. § 1973c) and that would be subjected to federal election
13/

examiners under section 6 (42 U.S.C. § 1973d), were as follows:

1. Spanish - heritage:

Arizona (10 counties)
California ( 6 counties)
Colorado ( 1 county )
Florida ( 6 counties)
New Mexico ( 3 counties)
New York ( 3 counties)
Texas ( the entire'state)

2. American Indian: i

Arizona ( 4 counties)
Florida ( 1 county )
New Mexico ( I county )
North Carolina ( 4 counties)
Oklahoma ( 2 counties)
South Dakota ( 2 counties)
Utah ( 1 county )
Virginia ( 1 county )

12/ Section 4(f)(3) of the Voting Rights Act of 1965, as amended (42
U.S.CT-§ 1973b(f)(3)) defines "test or dev-Me," as these terms aTre used with
respect to coverage determinations made on the basis of 1972 registration and
voting figures, as the provision of English-only registration or voting
materials or asarstance in any state or political subdivision where the
Director of the Census determines that more than five percent of the citizens
of voting age are of a single language minority.

13/ 1975 Congressional Quarterly Almanac p.522 (1975). Not3 that these
jurisdictions should be distinguished from certain other jurisdictions that are
only required to provide bilingual election materials but would not be
subjected to the preclearance or examiner remedies of sections 5 and 6
of the Voting Rights Act of 1965, as amended.
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3. Alaskan Natives:

Alaska (the entire state)

4. Asian Americans:

Hawaii (1 county)

14/
As of March 21, 1980, the fol-lowing jurisdictions have been covered under

the trigger formula of section 4(b) of the Act (42 U.S.C. § 1973b(b) and are sub-

ject to the preclearance requirement of section 5 of the Act: (42 U.S.C. § 1973c).

Alabama (statewide) (Nov. 1. 19641
Alaska (statewide) (Nov. 1. 1972)
Arizona (statewide) (Nov. 1. 1972)
(The following Anzons counties were

covered individually through the use of
earlier dates.)

Apache County (Nov. 1. 1968)
Cochise County iNov. 1. 1968)
Coconino County (Nov. 1. 1968)
Mohave County (Nov. 1, 1968)
Navajo County (Nov. 1. 19M)
Pima County (Nov. 1, 1968)
Pinal County (Nov. 1. 1968)
Santa Cruz County (Nov. 1. i968)
Yuma County (Nov. 1. 1964)
California (the fotlowing counties only)
Kings County (Nov. 1, 19721
Merced County(Nov. 1, 1972)
Monterey County (Nov. 1. 1963)
Yuba County (Nov. 1. 168)
Colorado (the following county only)
El Paso (Nov. 1. 1972)
Connecticut (the following towns only)
Groton Town (Nov. 1. 19681
Mansfield Town (Nov. I. 1968)
Southbury Town (Nov. 1. 1968)
Florida (the following counties only)
Collier County (Nov. 1. 1972)
Hardee County (Nov. 1. 1972)
Hendy County (Nov. 1. 19721
Hillsboeough County (Nov. 1, 1972)
Monroe County (Nov. 1. 19721
Georgia (statewide) (Nov. 1. 1904)
Hawaii (the following county only)
Honolulu County (Nov. 1. 19041
Idaho (the following county only)
Elmore County (Nov. 1, 196)
Louisiana (statewide) (Nov. 1. 19641
Massachusetts (the following towns only)
Amherst Town (Nov. 1. 1968)

Ayer Town (Nov. 1, 1968)
Belcherlown (Nov. 1. 19681
Bourne Town (Nov. 1. 1968)
Harvard Town (Nov. 1.19081
Sandwich Town (Nov. 1. 19681
Shirley Town (Nov. 1. 198)
Sunderland Town (Nov. 1. 1968)
Wrentham Town (Nov. 1. 19681
Michigan (the following townships only)
Buena Vista Township (Saginaw County)

(Nov. 1. 197 ..
Cry4e TovnshIp (Allegan County) (Nov.

1972)
Mississippi (statewide) (Nov. 1, 1964)
New Hampshire (the following political

subdivisions only)
Antrim Town (Nov. 1.1968)
Benton Town (Nov. 1. 1968)
Boscawen Town (Nov. 1. 198)
Milisfield Township (Nov. 1. 1968)
Newington Town (Nov. 1. 1908)
Onslow County (Nov. 1.1964)
Pasquolank County (Nov. 1. 1964)
Perquirnans County (Nov. 1. 1964)
Person County (Nov. 1. 1964)

* Pitt County (Nov. 1. 1964)
Robeson County (Nov. 1. 1964)
Rockingham County (Nov. 1. 1964)
Scotland County (Nov. 1. 1964)
Union County (Nov. 1. 1964)
Vance County (Nov. 1. 1964)
Washington County (Nov. 1. 1964)
Wayne County (Nov. 1. 1904)
Wilson County (Nov. 1.19641
South Carolina (statewide) (Nov. 1. 1964)
South Dakota (the following counties only)
Shannon Courtly (Nov. 1. 1972)
Todd County (Nov. 1. 1972)
Texas (statewide) (Nov. 1. 19721
Virginia (satewideJ (Nov. 1. 19641

Wyoming (the following county only)
Campbell Cornty (Nov. 1. 1968)
Pinkhams Grant (Nov. 1. 196
Rindge Town lNov. 1. 1968)
Stewarlstown (Nov. 1, 1968)
Stratford Town (Nov.1, i968)
Unity Town (Nov. 1.1968)
New York (the following counties only)
Bronx County (Nov. 1. 198
Kings County (Nov. 1. 1968)
New York County (Nov. 1.1968)
North Carolina (the following counties

only)
Anson County (Nov. 1. 1964)
Beaufort County (Nov. 1. 1964)
Bertie County (Nov. 1. 1964)
Bladen County (Nov. 1, 1964)
Camden County (Nov. 1. 1964)
Caswell County (Nov. 1. 1964)
Chowan County (Nov. 1. 1964)
Cleveland County (Nov. 1. 1964)
Graven County (Nov. 1. 1964)
Cumberland County (Nov. 1. 19641
Edgecombe County (Nov. 1. 1964)
Franklin County (Nov. !, 19e4)
Gaston County (Nov. 1. 1964)
Gates County (Nov. 1. 19641
Granville County (Nov. 1. 1964)
Greene County (Nov. 1, 1964)
Guilford County (Nov. 1. 194)
Haliax County (Nov. 1. 1264)
Harnett County (Nov. 1. 1964)
Hertford County (Nov. 1. 1964)
Hoke County (Nov. 1, 1964)
Jeckaon County (Nov. 1. 197:)
Lee County (Nov. 1. 1964)
Lenoir County (Nov. 1. 1964)
Martin County (Nov. 1. 1964
Nash County (Nov. 1. 1904)
Northampton County (Nov. 1, 1964)

14/ 45 Fed. Reg. 18898 (1980).
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II. COVERED JURISDICTIONS THAT HAVE "BAILED OUT" OR
ATTEMPTED UNSUCCESSFULLY TO "BAIL OUT" OF THE ACT

Under section 4(a) of the Voting Rights Act, as amended (42 U.S.C.

§ 1973b(a), covered jurisdictions may exempt themselves from special coverage

or "bail out" from the Act if they can persuade the District Court for the

District of Columbia that they have not used a test or device in a discrimina-

tory manner for five (since 1975, seventeen) years. Between 1965 and 1970 the

following jurisdictions successfully sued to exempt themselves from coverage,

and consent decrees allowing them to "bail out", were issued by the District

Court for the District of Columbia: State of Alaska; Wake County, North

Carolina; Elmore County, Idaho; and Apache, Navajo, and Coconino Counties,
15/

Arizona. --

Gaston-County v. United States 4

However, Gaston County, North Carolina was unsuccessful in its exemption

suit. Gaston County brought suit to exempt itself from coverage under the

Voting Rights Act of 1965, alleging that the literacy test had not been used

during the preceding five years for the purpose or with the effect of denying

or abridging the right to vote on account of race or color. A three-judge

District Court for the District of Columbia denied the relief requested and

held that the County did not meet its burden of proving that its use of the

literacy test, in the context of its historic maintenance of segregated and un-
16/

equal schools, did not discriminatorily deprive Negroes of the right to vote.

15/ Alaska v. United States, Civil No. 101-66 (D.D.C. Aug. 17, 1966); Wake
County v. United States, Civil No. 1198-66 (D.D.C. Jan. 23, 1967); Apache County
v. United States, 256 F. Supp. 903 (D.D.C. 1966)--including Navajo and Coconino
Counties, leaving Yuma County covered; and Elmore County v. United States, Civil
No. 320-66 (D.D.C. Sept. 22, 1966).

16/ Gaston County v. United States, 288 F. Supp. 678, 687-690 (D.D.C. 1968).
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On direct appeal to the United States Supreme Court, the lower court judgment

was affirmed, and it was found that adult Negroes who had received inferior

education were discriminatorily affected by the use of the literacy test de-

spite any signs of progress in the impartial administration of the registration
17/

law and the equalization and integration of the County's school system.

The Voting Rights Act Amendments of 1970, by amending the trigger coverage

formula of section 4(b), 42 U.S.C. § 1973b(b) to include the 1968 presidential

election as well as the 1964 presidential election, recovered some of the juris-

dictions that had been exempted: Apache, Coconino, and Navajo Counties in

Arizona, Elmore County, Idaho, and Election DistrLcts 8, 11, 12, and 13 in
18/ 19/

Alaska. In 1972 all of the election districts in Alaska were exempted.

However, the 1975 Amendments to the Voting Rights Act recovered the entire

State of Alaska because of the~,xp~nsion of the trigger formula of section 4(b)

(42 U.S.C. § 1973b(b) to include certain language minority groups such as

Alaskan Natives. And in 1972, the three New York City boroughs of Manhattan,

Brooklyn, and the Bronx were exempted but were recovered in 1974. The State

of New York sued for exemption of the three counties because of the new

reapportionment legislation that was being considered, and the Justice De-

partment consented to the exemption of the three counties from the Act, and the

New York legislature adopted its reapportionment plan which was used for the

1972 congressional elections. However, in 1973 the Justice Department reopened

the case, and on January 10, 1974, the District Court for the District of
20/

Columbia rescinded the exemption.

17/ Gaston County v. United States, 395 U.S. 285, 295-296 (1969).

18/ 36 Fed. Reg. 5809 (1971).

19/ Alaska v. United States, Civil No. 2122-71 (D.D.C. July 2, 1972).

20/ New York v. United States, Civil No. 2419-71 (D.D.C.) orders of
April 13, 1972, January 10, 1974, and April 30, 1974.
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21/
In 1976 the eighteen subdivisions in Maine were exempted from coverage

under the Act pursuant to section 4(a) (42 U.S.C. S 1973b(a)) by a consent
22/

decree by the District Court for the Districf bf Columbia. Also in 1976--

three counties in New Mexico, which were brought in under the Act by the

1975 Amendments which included certain language minorities, such as American
23/

Indians, successfully removed themselves from coverage of the Act. Likewise,

in 1978, two counties in Oklahoma, which were also covered by the 1975 Amend-

ment, which expanded the trigger formula to include certain language minor-

ities, were successful in obtaining a consent decree from the District Court
24/

for the District of Columbia for removal from the Act.

Virginia v. United States

- In 1974 the State of Virginia brought an action for a declaratory judgment

in the United States District Court for the District of Columbia for exemp-

tion from coverage of the Voting Rights Act of 1965. A three-judge cotrt

refused to allow Virginia to be exempt because Virginia's history of providing

inferior and segregated schools for blacks during the period when most of the

black voters in Virginia received their education would have a discriminatory

21/ The towns of Limestone, Ludlow, Woodland, New Gloucester, Sullivan,
Winter Harbor, Chelsea, Charleston, Waldo, Beddington, and Cutler; Caswell,
Nashville, Reed, Somerville, Carroll, and Webster plantations, and the un-
organized territory of Connor.

22/ State of Maine v. United States, Civil No. 75-2125 (D.D.C. Sept. 17,
1976).

23/ The Counties of Curry, McKinley, and Otero, New Mexico, were exempted
in the case of State of New Mexico, Counties of Curry, McKinley and Otero v.
United State&, Civil No. 76-0067 (D.D.C. July 30, 1976).

24/ The Counties of Choctaw and McCurtain were exempted in the case of
Counties of Choctaw and HcCurtain, Oklahoma v. United States, Civil No. 76-1250
(D.D.C. May 12, 1978).
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effect on blacks of voting age to meet literacy requirements. The United
21/

States Supreme Court affirmed the District Court's judgment without opinion.

City of Rome v. United States

In 1979 the City of Rome, Georgia filed suit for a declaratory judgment

in the United States District Court for the District of Columbia seeking

exemption from the Act pursuant t.o section 4(a) of the Act after the Attorney

General refused to preclear certain annexations. A three-Judge court refused

to allow the City to "bail out" of the Act's coverage holding that the politi-

cal units of a covered jurisdiction cannot independently bring a section 4(a)

bailout action. The United States Supreme Court affirmed asserting that the

City comes within the Act only because it is part.of a covered State and that
22/

any "bailout! action to exempt the City must be filed by the State of Georgia.

lot
Moreover, the Court asserted that the legislative history of section 4(a)'s

"bailout" procedure makes it clear that it Is available ^nly to a covered

"State" and not implicitly available to political units in the State when
23/

the whole State Is covered.

In summary, the only jurisdictions since 1965 to the present that have

successfully "bailed out" of the Voting Rights Act of 1965, as amended,

pursuant to section 4(a) (42 U.S.C. S 1973b(a)) without having been recovered

are as follows: Wake County, North Carolina, (exempted In 1967); (2) eighteen

subdivisions in Maine, supra (exempted in 1976); (3) Curry, McKinley, and

Otero Counties, New Mexico (exempted in 1976); and (4) Choctaw and McCurtain

Cou Aties, Oklahoma (exempted in 1978).

21/ Virginia v. United States, 386 F. Supp. 1319, 1323-1325 (D.D.C. 1974),
aff'd, 420 U.S. 901 (1975); cf. Gaston County v. United States, supra.

22/ City of Rome v. United States, 472 F. Supp. 221 (D.D.C. 1979), aff'd
446 U.S. 156, 167 (1980).

2-3/ 446 U.S. 169.
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CRS- 9

The State of Alaska was able.to be exempted in 1966 from coverage under

the Act, but the Voting Rights Act Amendments of 1970 recovered Election

Districts 8, I1, 12, and 13. In 1972 Alaska again successfully exempted

itself frow the Act, only to be recovered once more by the 1975 Amendments

that expanded the trigger formula to include such language minority groups

at Alaskan Natives. Similarly, Elmore County, Idaho and Apache, Navajo, and

Coconino Counties, Arizona were exempted from the Act in 1966 but were re-

covered in 1970 by the 1970 Amendments to the Voting Rights Act when the

trigger coverage formula was expanded to include the 1968 presidential

election. In 1972 the New York City Boroughs of Manhattan, Brooklyn, and

the Bronx successfully sued for exemption but were recovered in 1974 when

the Justice Department reopened the case after the reapportionment of legis-

lative seats had been taken care of.

Thomas M. Durbin
Legislative Attorney
American Law Division

June 30, 1981
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SEiCTON 5 OF THE VOTING RraHTS ACT OF 1965: PROBLEMS AND PossIrIJTIM.M'

(By David H. Hunter, LL.B.)

(Prepared for delivery at the 1980 Annual Meeting of the American Political
Science Association, the Washington Hilton Hotel, August 28-31, 1980. Copy-
right by the American Political Science Association 1980)

The Voting Rights Act of 1965, 42 ,U.S.C. 1973 et seq., has been characterized
a the most successful of the civil rights acts, and section 5, 42 U.S.C. 1973c, has
been, during the past decade, the most important provision of that act.

To give an oversimplified definition, section 5 forbids, in jurisdictions covered
under the special provisions of the Voting Rights Act, the implementation of any
voting change without prior approval of the Attorney General of the United
States District Court for the District of Columbia. An objection by the Attorney
General, or the denial of a declaratory Judgment by the court, is required if the
submitting authority cannot show that the change in question does not have the
purpose and will not have the effect of denying or abridging the right to vote on
account of race, color, or membership in a language minority group.

Congress first considered what became section 5 in 1965; subsequent congres-
sional considerations were in 1969 and 1970 and in 1975. Congress's next oppor-
tunity will be in 1982, with preliminary consideration by the civil rights
subcommittee of the House Judiciary Committee to begin in 1981. This paper
presents some of the questions that members of Congress might raise with respect
to section 5, some questions on which theoretical or empirical research by political
scientists prior to the congressional deliberation might be relevant, and some sug-
gestions for possible modifications of section 5.

First will be considered some questions with respect to the legal standard
to be followed under section 5; second, questions with respect to remedies for
violations of section 5, the types of changes and entities to which section 5
applies, the Interpretation of section 5, and the administration of section 5,
and third, questions with respect to the overall evaluation of section 5 and
possible changes in its coverage and termination rules.

The text of section 5 follows:
SEC. 5. Whenever a State or political subdivision with respect to which the

prohibitions set forth in section 4(a) based upon determinations made under
the first sentence of section 4(b) are in effect shall enact or seek to administer
any voting qualification or prerequisite to voting, or standard practice or proce-
dure with respect to voting different from that in force or effect on November 1,
1964, or whenever a State or political subdivision with respect to which the
prohibitions set forth in section 4(a) based upon determinations made under
the second sentence of section 4 (b) are in effect shall enact or seek to administer
any voting qualification or prerequisite to voting, or standard, practice, or proce-
dure with respect to voting different from that In force or effect on November
1, 1968, or whenever a State or political subdivision with respect to which the
prohibition set forth in section 4(a) based upon determinations made under
the third sentence of section 4(b) are in effect shall enact or seek to administer
any voting qualifications or prerequisite to voting, or standard, practice, or pro-
cedure with respect to voting different from that in force or effect on November 1,
1972, such State or subdivision may institute an action in the United States
District Court for the District of Columbia for a declaratory judgment that such
qualification, prerequisite, standard, practice, or procedure does not have the
purpose and will not have the effect of denying or abridging the right to vote
on account of race of color, or in contravention of the guarantees set forth in
section 4(f) (2), and unless and until the court enters such judgment no person
shall be denied the right to vote for failure to comply with sulch qualification
prerequisite, standard, practice, on procedure: Provided, That such qualification,
prerequisite standard, practice, or. procedure may be enforced without such
proceeding if the qualification, prerequisite, standard, practice, or procedure has
been submitted by the chief legal officer or other appropriate official of such
State or subdivision to the Attorney General and the Attorney General has not
interposed an objection within sixty days after such submission or upon good
cause shown, to facilitate an expedited approval within sixty days after such

The views expressed in this paper are those of the author and not necesarily those
of the United States Department of Justice.
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submission, the Attorney General has affirmatively indicated that such objection
will not be-made Je ther an affirmative indication by the Attorney General that
no objection will be made, nor the Attorney General's failure to object, nor a
declaratory Judgment entered under this section shall bar a subsequent action
to enjoin enforcement of such qualification, prerequisite, standard, practice, or
procedure. In the event the Attorney General affirmatively indicates that no
objection will be made within the sixty-day period following receipt of a sub-
mission, the Attorney General may reserve the right to reexamine the submission
if additional information comes to his attention during the remainder of the
sixty day period which would otherwise require objection in accordance with
this section. Any action under this section shall be heard and determined by a
court of three Judges in accordance with the provisions of section 2284 of title 28
of the United States Code and any appeal shall lie to the Supreme Court.

The Attorney General's Procedures for the Administration of Section 5 of
the Voting Rights Act -of 1965 were published on September 10, 1971. 36 FR
18186, 28 CFR Part 51. Proposed revised Procedures were published on March
21, 1980. 45 FR 18890. References in this paper to the section 5 Procedures are
to this proposed revision. The publication of final revised Procedures is ex-
pected in the fall/of 1980.

LEGAL STANDARD
Beer

One alleged virtue of section 5 is that it incorporates an effort standard of
discrimination and not like the 14th and 15th amendments and section 2 of the-
Voting Rights Act, a standard that appears to require the consideration of
purpose. The model of effect analysis under section 5 Is that explained by the
Supreme Court in Beer v. United States, 425 U.S. 130, 140-41 (1976) : Compare
the new practice with the old to determine whether the change makes blacks
better or worse off. If the latter, the change is objectionable. The effect stand-
ard, however, is not as simple as it may appear.

For example, a polling place is moved from a church In the middle of a black
neighborhood to a school a significant distance from the black neighborhood.
This looks like a clear example of a "retrogressive" and therefore objectionable
change. But consider the circumstances in which such a change might have
occurred:

1. The new polling place is farther away but past experience shows that such
an increase in distance does not affect turnout.

2. The increase In distance will result in a lower turnout but not It is argued
because anyone's right to vote is denied or abridged but because some people
will not bother to take an extra ten minutes.

3. Although the increase in distance will result in a lower turnout, the use of
the new polling place will save the city a significant amount of money.

4. Although the increase in distance will result in a lower turnout, air con-
ditioning at the school will significantly increase the comfort of voters.

5. The change implements a consistent citywide policy of using public build-
ings rather than churches.

6. The voting precinct-also includes a Mexican American neighborhood;
the new polling place is halfway between the two neighborhoods.

7. The population of the black neighborhood has declined to below the number
required by state law for a separate voting precinct.

8. Turnout will be reduced not because the residents are black but because
they are poor and cannot afford automobiles; the poverty of the blacks can be
attributed to past discrimination.

9. Turnout will be reduced because the black residents of the neighborhood are
poor but the income distributions for white families and black families in the
city are equal.

10. The city clerk who decided to move the polling pinee IR blaek.
Each of these circumstances would appear to be relevant to the determination

with respect to the polling place change, but what their relevance is cannot be
discerned from examination of the Beer standard.

After Bolden v. City of Mobile, - U.S. - (April 22, 1980), section 5 is
practically unique in voting rights law in employing an effect test. This means
that there will not be a convenient body of law outside the section 5 area to
whicli the Attorney General or the District of Columbia district court can look
for guidance.
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The court in Apache County High School District No. 90 v. United States,
- F. Supp. - (D.D.C. June 12 ,1980), employed a two-part analysis, either
recognizing difficulties such as those described above or adding a new layer to the
required analysis.

The court first determined that the change-a reduction in the number of poll-
ing places-was retrogressive; then it inquired whether the change was dis-
criminatory in effect. Slip opinion, pp. 10-11.

There is not always an old practice available for comparison. The city, for
example, may be newly Incorporated and selecting a polling place for the first
time. While this would appear to make the determination more difficult, the
prior discussion suggests that it may not be. The analysis of the choice-among
alternatives will resemble the analysis of a change from one to another

Section 4(f) (4) of the Voting Rights Act requires certain jurisdictions to con-
duct bilinguql elections. Where elections have not been bilingual in the past the
failure to conduct bilingual elections now may violate section 4(f) (4) but would
not be retrogressive under Beer. A reasonable position for the courts to take
would be that a violation of a statute designed to protect minority voting rights
automatically has the effect of denying or abridging minority voting rights-
Beer analysis does not apply. The court in Apache County, however, did not
take this approach. The failure to publicize a bond election in the Navajo lan-
guage violates section 4(f) (4), the court said, but it does not automatically
violate section 5 because It is not retrogressive. However, the reduction in the
number of polling places for the same election is retrogressive. Therefore, the
retrogression test is satisfied in general for all changes involved, and any change
that is discriminatory is objectionable whether retrogressive or not. Slip opinion,
p. 13. If, however, the fallureto provide publicity in the Navajo language does
not by itself violate section 5, it is not at all clear why it should become a vio-
lation when coincidentally the number of polling places is reduced.

If this method of analysis Is considered a good practical way to evade the
Supreme Court's Beer rule, consider these questions:

1. Suppose the court, following the two-part analysis it finds required, decides
that the reduction in the number of polling places, though retrogressive, is not
discriminatory, can it use nondetermination in retrogression to open the door?

2. Suppose the reduction in the number of polling places will inconvenience
blacks but not Indians, does it still satisfy the threshhold test?

3. Suppose the reduction in the number of polling places and the bilingual elec-
tion plan are presented in separate submissions. Can retrogression found in one
submission be borrowed for use in another?

Section 51.37 of the proposed revised section 5 Procedures may give the Attorney
General a tool with which to meet at least the third problem. When two separate
but related submissions are received, the response deadline for the former is
delayed to coincide with that of the latter. The fundamental unit for section 5
analysis had been the change. Is there now a second fundamental unit-the pack-
age of changes? How is it defined?
Group voting rights

Although it is not an easy distinction to make, it is useful for understanding
section 5 analysis to distinguish between individual and group voting rights.
Two features distinguish the group right from the individual right. First, it makes
no sense to talk of a group right unless racial bloc voting exists. That is, there
must be a group for voting purposes before a right of the group can be infringed.
Secondly, in a group perspective analysis the electoral process Is viewed as a zero
sum game.

For example, a city has a black neighborhood and a white neighborhood and one
polling place, located in the black neighborhood. If a second polling place is estab-
lished, in the white neighborhood, it will be more difficult for individual blacks to
vote, and thus no abridgement of any individual's right to vote has occurred.
Increased white participation, however, would result in a diminution of black
political influence, and thus In an abridgement of the groups' right to vote.

Legal and political fights about black suffrage have always concerned the alloca-
tion of political power and not merely the right to vote of Individuals. Whether
section 5 analysis would take Into account the effect of voting changes on group
influence as well as that on Individual rights was not decided until 1969, when the
Supreme Court decided that the adoption of at-large elections was subject to sec-
tion 5. Allen v. State Board of Elections, 393 U.S. 544 (1969). The Court reasoned
that a change in electoral system could nullify a minority group's ability to elect
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the candidate of its choice. 393 U.S. at 569. That such a result would violate sec-
tion 5 is based on the one person, one vote standard of Reynolds v. Sims, 377 U.S.
533, 55 (1964) : "(T)he right of suffrage can be denied by a debasement or dilu-
tion of the weight of a citizen's vote just as effectively as by wholly prohibiting
the free exercise of the franchise." The notion of group rights, however, is com-
pletely foreign to the analysis of Reynolds: the only concern is the mathematical
equality of individual voters. See 377 U.S. at 561. Although the conduct of elections
at large rather than by single-member districts may affect the political influence
of groups, it will not affect the value of the vote of any single voter apart from
that voter's membership in a group.

A group influence analysis presents not only many of the difficulties suggested
above that complicate the individual right analysis but also new ones:

First, how does one trade off concentrated political control in one system or
under one districting plan against broader political influence under another
system or plan? In Allen Justice Harlan was unsure "bow a court would go
about deciding whether an at-large system Is to be preferred over a district
system. Under one system, Negroes have some influence in the election of all
officers; under the other, minority groups have more influence in the selection
of fewer officers." 393 U.S. at 586. That problem has not been solved, although
the Supreme Court in Allen, City of Richmond v. United State, 422 U.S. 358
(1975), Beer, and City of Rome v. United States, -U.S. - (April 22. 1980),
based its analysis on the ability of blacks to elect black candidates or candidates
of their choice.

Second, if the criterion is control rather than Influence, what propostion of the
seats must blacks control for section 5 to be satisfied? Is anything less than pro-
portional representation sufficient?

Third. although racial bloc voting must be present before a practice can be
found objectionable under the group influence approach, how the presence of
racial bloc voting is to be established Is not clear: -

1. Does one analyze all elections, only elections where black candidates are
running against white candidates, or only elections in which there are issues
that are viewed as racial?

2. Racial bloc voting follows a continuum, while a section 5 determination is
Yes or No. At what point on the continuum does No become Yes?

3. Does apparent racial bloc voting have legal significance if it can be ex-
plained in terms of other factors, such as income level?

In addition, one wonders whether the significance attached to racial bloc
voting will lead to its perpetuation.

Fourth, in measuring the political influence of blacks (or potential black
control) should one consider actual political influence based on present regis-
tration, voting, and drop-off rates or theoretical influence based on a level of
participation equal to the level for whites? If one controls for some factors but
not others, how does one determine for which to control? How does one determine
the extent to which disparities are the residual effect of racial discrimination?
How does one determine the extent to which a discriminatory electoral system
or district plan discourages participation? See United States v. State of Mia-
sissippi, - U.S. - (Feb. 19, 1980).

Fifth. to what extent can a redistricting plan that has a negative political
impact on blacks be justified by the use of other criteria, such as contiguity,
compactness, or respect for political or natural boundaries?

Sixth, is a redistricting plan generated-by a fair procedure automatically ac-
ceptable, regardless of its impact on black political influence? If it is, how is
a fair procedure recognized? Should such a procedure be colorblind or should
it affirmatively seek to compensate for past discrimination?

Finally, one method of assessing the political influence of blacirs under different
electoral systems or under different theories of district composition is to measure
the responsiveness to blacks of officials elected under different systems or theories.
This can be done by analyzing voting or actions taken on issues in which there is
consensus among blacks but not between blacks and other groups. Such an anal-
ysis presents a number of difficulties. How are views to be ascertained? Are the
views of nonvoters to be considered? How much consensus among blacks and lack
of consensus between blacks and other groups is required for an issue to be in-
cluded in the analysis? How great a percentage of the total range of public issues
must be included in the analysis for it to be meaningful-? Many issues on which
there are votes in a legislature are not ones on which a public opinion poll can



635

obtain views. If one assumes that black members of the legislature represent the
black point of view, a circularity problem arises. Can we rely on the subjective
judgment of the investigator to establish what the black view is?
Annexations

The analysis of annexations presents special problems. In Perkin.s v. Matthewe,
400 U.S. 379 (1971), the Supreme Court described two ways in which annexations
could have a discriminatory effect. First, an annexation determines who may and
who may not participate in municipal elections. 400 U.S. at 388. This is the indi-
vidual right aalysis and is based on Gomillion v. Lightfoot, 364 U.S. 339 (1960).
Secondly, an annexation "dilutes the weight of the votes of the voters to whom the
franchise was limited before the annexation." 400 U.S. at 388. This is analogous to
one person, one vote analysis, and Reynolds v. S8ms, 377 U.S. at 555, is cited in
support. But the individual right one person, one vote analysis will not work here.
In a one person, one vote case it makes sense to say that one person has only one-
half a vote while another has one and one-half. When the number of voters is
increased by an annexation, however, all votes continue to have equal value. What
is required, therefore, is a group analysis. For this analysis the straight forward
mathematical approach of the one person, one vote cases cannot give a result.
Assume a city now has 50 whites and 50 blacks. Is any annexation that brings in
more whites than blacks (or more blacks than whites) objectionable?

In City of Richmond v. United States the Supreme Court explained under what
circumstances an annexation would be held to abridge theright to vote on account
of race or color: "(T) he annexation of an area with a white majority," in the
context of racial bloc voting, is objectionable if it "created or enhanced the power
of the white majority to exclude Negroes totally from participation in-the govern-
ing of the city through membership on the city council." A "fairly designed ward
plan", however, would remove that power of the white majority and therefore
render an annexation unobjectionable. A plan that affords blacks "representation
reasonably equivalent to their political strength in the enlarged community"
would count as fairly designed. 422 U.S. at 370.

City of Richmond, however, did not present the Court an opportunity for ex-
plaining what it means by equivalent representation. At a minimum, equivalent
representation has been achieved in a city where blacks constitute 42 percent of
the population (reduced from 52 percent) if four of nine district have at least a
64 percent black majority and a fifth is 40.9 percent black. 422 U.S. at 372. The
recently decided City of Rome v. United Statces does not clarify this issue. See
slip opinion, p. 29. It is also not clear from City of .ichmond how small " in-
crease in the white population percentage will still have the effect of enhancing
the power to exclude. Indeed, would not the annexation of vacant land where
whites are reasonably expected to live in the future have an enhancement effect?
(See Objection of Aug. 15, 1980, Statesboro, Georgia.)
Purpose

While the effect standard may be harder to apply than may appear at first
blush, the purpose standard may be redundant. Suppose a polling place that
serves a black precinct is moved 100 yards-to the other side of a river with the
nearest bridge or ferry several miles away, and that there is nothing wrong
with the old polling place. It will not be difficult to conclude tMat there will be a
discriminatory effect. Is there any reason to require whether the change was
made in order to minimize black voting or whether an administrator had an
erroneous belief that there was a bridge at that point of the river? On the
other hand, suppose there is a bridge spanning these hundred yards and the
Attorney General learns that the administrator erroneously believed that there
was not a bridge and that this hundred yard change would substantially reduce
black participation? Should the Attorney General object? To give a more
relevant hypothetical, suppose a county council adopts following the 1980 cen-
sus a new districting plan designed to reduce the number of districts that
black voters will control. Through miscalculation, however, the number of such
districts is increased- instead.

One solution to the difficulties of the effect and purpose standards would be to
eliminate those terms* from section 5, so that the language of section 5
would track that of section 2 of the Voting Rights Act and of the 15th amend-
ment. While this would still leave a difficult legal question (or perhaps two
difficult questions) It would eliminate the difficulty of defining a separate
standard under section 5. One would have to consider carefully, however, whether
such a standard would sufficiently protect minority voting rights.

93-706 0 - 83 - 41
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ENFORCEMENT, COVERAGE, AND ADMINISTRATION
Remedies 3

The area of enforcement of section 5 has difficulties that were notanticipated
in 1965. If the change in question is, for example, the requirement that a poten-
tial registrant provide his zip code, the text of section 5 provides a guide to the
appropriate remedy. The Department of Justice (or a private plaintiff under
Allen) will request a court to enjoin the Jurisdiction from prohibiting persons
who have not provided their zip codes but are otherwise eligible from casting
ballots. For changes other than in standards or requirements directly relating
to registering to vote or voting, the language of section 5 is not helpful. The
broad interpretation given to section 5 by the Supreme Court (discussed below)
has led to many such situations. Among the questions that have arisen are the
following:

1. Is there a distinction with respect to enforceability between changes that
have not yet been submitted to the Attorney General, changes that are pending
before the Attorney General, and changes to which objections have been
interposed?

2. If a suit is brought, does it mater whether the unprecleared change is
racially discriminatory or not?

3. If a private suit is brought, must- there be an allegation that the plaintiff
will be damaged by enforcement of the unprecleared change?

4. Under what circumstances should an election rather than just the unpre-
cleared change be enjoined? Can the court order the jurisdiction to use a prac-
tice other than the old or new ones?

5. For an election to be set aside must preelection relief have been requested
from the court?

6. For an election to be set aside must the use of the change have affected the
outcome of the election?

7. Do state courts have jurisdiction to issue injunctions under section 5?
8. Must normal procedural rules (state or federal) for challenging elections

be followed when section 5 is used?
One of the questions that has not been resolved is whether state courts have

Jurisdiction to enforce section 5. Civil rights litigation is normally brought in
federal courts, but there Is in general no reason why a plaintiff could not choose
a state court if he so desired. The only reason that has been offered for barring
state courts from section 5 enforcement is the three-judge curt requirement.
See Beatty v. Esposito, 411 F. Supp. 107, 111 (E.D.N.Y. 1976). That reason, how-
ever, is insubstantial. Two reasons for the use of three-judge courts are the
need for careful deliberation before actions of states are interfered with and
the need for speedy appeals to the Supreme Court. The first issue would not arise
if the case were before a state court. The second issue would be considered by
the plaintiff in deciding which forum to choose. In any event, the use of three-
judge courts has practically been expunged from Title 28 of the United States
Code; Congress might well consider whether its retention for section 5 is neces-
sary.
Voting changes

Section 5 requires federal review of "any voting qualification or prerequisite
to voting, or standard, practice, or procedure with respect to voting different
from that in force or effect" on one of three dates specified in the act. As origi-
nally drafted and introduced In Congress it was clear that section 5 covered any
initiation of what section 4(c) defines as tests or devices. It is evident from
the legislative history and agreed by all members of the Supreme Court in Allen
v. State Board of Elections and Perkins v. Matthews that section 5 also covers
any change in the mechanics of voters registration, casting a ballot, or the
counting of ballots. It is safe to say that it is well settled that four other kinds
of voting changes are covered, although Supreme Court unanimity was not
achieved with respect to them:

1. Changes In standards, rules, and procedures ;with respectto access to the
ballot for candidates political parties, and issues. Alien.

.2. Changes In electoral decision rules. Allen.

SSee generally J. MacCoon, The Enforcemett "j tMe Preclearance Requirement ot
Section 5 of the Voting Right Act of 1965. 29 Cath. U.L. Rev. 107 (1979), for a detaileddiscussion of somne of the questlous raised in this section.
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3. Changes in the composition of election districts and political subunits.
Perkins; Georgia v. United States, 411 U.S. 526 (1973).

4. Governmental employment rules that affect voting. A divided Supreme
Court held In Dougherty County, Georgia, Board of Education v. White, 439
U.S. 32 (1978), that regulation of the political activity of public employees Is
covered by section 5. A fortiori one would expect governmental employment rules
with respect to taking time off to register or to vote or to participating in voter
registration drives to be covered.

With respect to four other kinds of voting changes either the application of
section 5 or the extent of its application is unclear: •

1. Changes in governmental organization.-Ohanging an elective office to ap-
pointive is covered (Allen), as is changing an appointive office to elective (Hety
County v. United States, -F. Supp. -- (D.D.C. May 4, 1978)) ; does it follow
that changing the powers of an elective office is covered? What about changing
the remuneration? If after a black Is elected sheriff in a county for the first
time the sheriff's power to arrest is removed and the sheriff's salary Is cut in
half, it would appear that -the effectiveness of the black voters' franchise has
been reduced. On the other hand, should section 5 review be required whenever
a state legislative adds to the responsibilities of the governor or approves'a
governmentwide pay increase? Should the process by which legislative com-
mittee assignments are made or the actual assignments be subject to section 5
review?

2. Changes arguably not concerned with voting implemented by a government
ojflce that is concerned with voting.-For example, are the employment practices
of an elections office or of a registrar's office, the location of election personnel
who have no contact with the public, or a change in the computer program for
revision of a voter registration list subject to section 5?

3. Cha4es that affect voting but which are not classified by the government
involved as changes in voting qualifloations, prerequisites, standards, practices,
or prooedures.-For example, libraries in a county library system are used as
polling place locations; the county decides, for budgetary reasons, to eliminate
certain branch libraries. Does section 5 apply to the closings themselves as well
as to the resulting polling place changes? Section 5 applies to an annexation
that will have an effect on the size of a city's electorate; does section 5 apply
to a zoning decision that will have an effect on the size (and racial composi-
tion) of a city's electorate?

4. Metachanges.-For example, a change in the location of a polling place Is
covered. At the next level up, is a change In the criteria for the location of
polling places also covered? At the level above that, is a change In who deter-
mines the criteria for polling place location covered? See 28 OPR 51.16.

In all four types of changes that have been described, a connection to the
right to vote can be made and an example can be created in which the change
Is racially discriminatory, either in purpose or in effect, with respect to the
electoral process. Nevetheless, further extending the reach of section 5 would
lead to federal review of a much 'higher proportion of state and local govern-
mental actions.

In considering the Voting Rights Act in 1982, Congress may wish to eetab-
lUsh limIts. A number of factors should be examined in such an attempt:

1. Where can a line be drawn that will make it easy to determine whether a
change is covered by section 5 or not?

2. With respect to what kinds of changes is racial discrimination more likely to
be encountered?

8. With respect to what kinds of changes are alternative remedies less satis-
factory?

4. With respect to what kinds of changes is section 5 preclearance less intrusive
in or disruptive to local decision making?

Research to provide answers to these questions Is required. However, It appears
plausible to expect an exploration and balancing of these factors to lead to the
conclusion that It is most imports nt to retain section 5 for changes in electoral
decision rules and changes in th,. composition of election districts and political
subunits.

A narrowing and clarification of the scope of section 5 could be beneficial In
another way. Complete compliance with the preclearance requirement is practi-
cally Impossible In two respect. ,.,.
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First, no matter how many changes an official submits to the Attorney General,
a student of section 5 can always find another change that has not been submitted.
For example, a probate judge always submits changes in the location of polling
places, but he neglects to submit the rearrangement of tables and booths at one
polling place.

Second, no matter how well an election administrator plans in advance of an
election, there will always be changes that must be implemented before they can
be precleared. For example, a polling place burns down the night before the
election.

The limitation of section 5 to changes in electoral methods and units would
eliminate from coverage the administrative changes that can be found wherever
one chooses to look or that are required unpredictably. (But see 28 CFR 51.32.)

An alternative would be to retain the present types of covered changes but to
exempt minor changes. However, a simple criterion for identifying minor changes
would be required. One can imagine situations in which a furniture rearrangement
interferes with minority voting.
Jurisdititone

section 5 applies to states and counties; It also applies to cities (see United
States v. Board of Commissioner# of Shefleld, Alabama, 435 U.S. 110 (1978)).
school districts; and presumably to other special purpose units of government,
such as water districts, hospital districts, junior college districts, ship canal dis-
tricts, and the like. Dougherty County held that section 5 applies to a unit of
government that does not itself register voters or conduct elections and is not
governed by elected officials. The Dougherty County Board of Ediiatton had
adopted a rule regulating the political activity of school district employees. If a
public transit authority entered into a new collective bargaining agreement with
its employees that changed the time off to vote allowance, would section 5 apply?

An underdeveloped area is the status of quasi-governmental entities. IS a
change in the procedure for electing the board of directors of a state-sponsored
housing development corporation or of a parent-teacher association covered?
What is the status of elections for quasi-governmental advisory committees such
as are required under a number of federal programs? Are elections conducted by
a community action agency or by the Department of Agriculture covered? Should
the test be whether action of the entity is state action under the 14th amend-
ment? Whether the entity is constitutionally required to permit any registered
voter of the jurisdiction to participate in its elections?

If Congress wished to restrict the application of section 5 to those govern-
mental entities of most obvious political relevance it could add a proviso to sec-
tion 5 exempting special purpose governmental units other than school districts.

One type of entity the status of which under section 5 has been litigated,
though inconclusively, is the political party. The Department of Justice has at-
tempted to formulate an approach to political parties that recognizes their role
in the history of discrimination in voting against blacks in the South and their
continued importance in the administration of electoral activities but that also
acknowledges the rights of free speech and free association guaranteed under
the first amendment:

Certain activities of political parties (section 51.7 of the proposed revised
Procedures states) are subject to the preclearance requirement of section 5.
A change affecting voting effected by a political party is subject to the pre-
clearance requirement (1) If the change relates to a public electoral function of
the party and (2) if the party is acting under authority explicitly or implicitly
granted by a covered Jurisdiction or political subunit subject to the preclearance
requirement of section 5. For example, changes with respect to the recruitment
of party members, the conduct of political campaigns, and the drafting of party
platforms are not subject to the preclearance requirement. Changes with respect
to the conduct of primary elections at which party nominees, delegates to party
Conventions, or party officials are chosen are subject to the preclearance require-
ment'of section 5.

The more Interesting examples are probably located somewhere in between the
two sets of examples provided In section 51.7.

Voting changes are sometimes ordered by courts. In 1971 the Supreme Court
decided that a redistricting plan (and presumably other voting practices) ordered
by a federal court is not subject to section 5. Connor v. Johnson, 402 U.S. 690,
691 (1971). This has led to a substantial amount of litigation with respect to
the scope of the exception. See East Carroll ParisA School Board v. MarsoaU,
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424 U.S. 636, 638-39 n. 6 (1976) ; Wiae v. lApscomb, 437 U.S. 55 (1978) ;,Sanchez
v. McDaniel, 615 F.2d 1023 (5th Cir. 1980), application for stay pending con-
sideration of petition for certiorari grfinted, - U.S. - (Aug. 14, 1980) (Powell,
Circuit Justice), and 28 CFR 51.16..

If a covered Jurisdiction seeks to implement a voting change that has been
ordered by a state court must it make a submission under section 5? For ex-
ample, a.- state has a rule that a school district employee cannot run for the

.:board of education. A court decides that an employee of District A cannot be a
candidate in District B. If District B.thereupon removes the candidate from the
ballot, musf it make a submission? There are three contexts In which this ques-
tion could arise:

1. The court decision Is in accord with the settled law (since at least No-
vember 1, 1964). Section 5 would not apply.

2. The court decision reverses the settled law. Section 5 would apply.
3. There Is no settled law or the case is one of first impression. The section 5

court would have to decide what outcome would have been reached on Novem-
ber 1, 1964.

Deciding which of the three contexts was present and, if the third, the further
question would be tantamount to relitigating the case. Given these complexities,
it is understandable that courts have been reluctant to apply section 5 to changes
resulting from state court litigation. On the other hand, the potential for the use
of state courts as a vehicle of discrimination makes understandable why civil
rights advocates oppose a state court exemption. Litigation has not yet led
to a resolution of this question. See Gangemt v. Sclafani, 506 F.2d 570, 572 (2d
Cir. 1974).

Congress may also in 1982 wish to address the status of political parties and
changes ordered by courts, but its decision to continue to leave such matters
to the resolution of the courts would not be surprising.
Other unresolved question

Is action by a covered state that affects voting but only in an uncovered state
subject to section 5? For example, suppose the State of Mississippi has the fol-
lowing law: "All persons employed within the State of Missisippi must be al-
lowed two hours off with pay to vote in any election for which they are eligible
to vote." An amendment Is enacted that adds the words 'conducted by the State
of Mississippi or any county, municipality, or school district of the State of
Missisippi" following the word "election", thus denying the benefit of the time
off rule to residents of Tennessee who are employed in Mississippi. Must the
amendment be submitted? If it is, can the Attorney General consider its pur-
pose and effect with respect to Tennessee voters? •

While section 5 will prevent a change to a new practice that is raclall dis-
criminatory, it does not appear to prevent the return to a discriminatory prac.
twice in effect on November 1, 1964. For example, a county as of that date main.
tained racially segregated polling places, whites on one side, blacks on the other,
In 1966 it integrated Its polling places, for which action section 5 preclearance
was obtained. In 1980 it repeals the integration ordinance, returning to the 1984
system of segregation. A literal reading of section 5 would indicate that the
return to segregation is not subject to section 5 (although it would violate fed-
eral law in other ways). A court recently adopted a nonliteral interpretation to
relich such a situation. See NAACP, DeKalb Counter Chapter v. State of Georgia,

-- F.Supp. - (N.D. Ga. June 11, 1980).
The law of -a state requires, for example, any city having a population of

500,000 or more to elect its city council at large and has so required since prior
to November 1, 1984. In 1980 a city in that state reaches the half million mark
and changes, pursuant to the state rule from single-member district election
to at-large election of its city council. Has a change subject to section 5 occurred
If It has, can the-city be forced to conduct its elections In violation of a state
law not itself subject to section 5? This question hps not been resolved. See
Pore'V. 0ooke, op. ao. 20958 (S.C.S. Ct. May3, 1979) ;-.eer, and 28 CFR 51,14.

Whether there has been a change in a practice or procedure depends on how
that practice or procedure is characterized. Suppose for example, that on the
first Tuesday of each even year November a city holds a councilmanic election
and on the first Tuesday of each odd year November it holds a charter amend-
went election; For the former election two polling places are always used, for
the:latter only, one. Is there a change subject to section 5 review each year or
never (if the practice of alternation has been in effect since November 1, 1964).7
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Does it make a difference whether the number of polling places for the two dif-
ferent kinds of elections is established in the city charter or is determined an-
nually by the city council?

The Department of Justice, in its proposed revised section 5 Procedures, 28
OFR 51.18, seemed to indicate that such an alternation does not result in an an-
nual change subject to section 5. The court in Apachc touitd, however, held
that an election is an election, regardless of how the city may attempt td
characterize it. See slip opinion, p. 12.

Unless the Voting Rights Act is again amended, some jurisdiction will in the
next decade bail out. At that time, what is the legal status of an objected to
practice that has been neither repealed nor replaced? The idea of a day of res-
urrection was suggested for the first time by Mr. Justice Stewart in Bolden.
Slip opinion, pp. 2-3, n., 6. For such a practice to be suddenly revived, after per-
haps years of disuse, could be disruptive and coldd again abridge minority
voting rights. Is this question properly one of state or federal law?
Admintration

A negative -feature of section 5 is that it reduces the efficiency and adds to
the cost of the administration of the electoral process& Even if we assume that
administration of the preclearance process by the Attorney General is flawless,
additional duties are Imposed upon state and local government officials, and de-
lays are added to the electoral process. For example, many southern cities fre-
quently annex small parcels of lands as a result of petitions from the owners.
A conscientious city attorney will send a letter to the Attorney General for
each such annexation, enclosing a copy of the ordinance, a map, and popula-
tion data for the'tract. It would be of interest to add up the total cost of reason-
able compliance with section 5 and of the administration of section 5 by the At-
torney General. Looking at the actual cot could only be the starting point for
such a project, for many Jurisdictions spend far more than is necessary on the
preparation of submissions, whil- others fail to make required submissions or
make submissions that are less than acceptable. Because section 5 adds a layer
to. the approval process, it provides a deterrent to change and an excuse to elec-
tion administrators who do not want to make change. The extent to which
section 5 has deferred progressive change has not been measured.

EVALUArio
The problems that have been discussed above have not prevented section 5

from being effective. Three general questions need to be raised In an evaluation
of the future effectiveness of section 5. - -

1. To what extent has section 5 prevented the abridgment of minority voting
rights, either directly through objections by the Attorney General or denials of
declaratory judgments by the District of Columbia court or indirectly through
the deterrence of potentially discriminatory voting changes?

2. To the extent that section 5 has prevented such abridgments, can it be
expected to continue to in the future?

8. Are there alternative approaches that would have a preferable combina-
tion of benefits and costs?

(The general expression "abridgment of minority voting rights" is used in
the first question because specification of the goal of section 5 is a difficult
problem. Of "Legal Standard" above.)

Devising empirical research that will shed light on these questions will not be
easy. A qualitative study comparing a small group of counties that have been
covered under the special provisions of the Voting Rights Act with a group
matched demographically and historically that have not been covered would be
instructive. With respect to alternative approaches, the effect of the process of
problem solving should not be neglected. For example, If a polling place is moved
to a location that will significantly reduce black participation, local resolution
of the problem may have benefits for both, sides: blacks may develop negotiat-
ing skills and gain self-esteem; officials may gain sensitivity to the concerns of
blacks. The local process of problem resolution may help prevent similar--or
dissimilar-problems in the future. Where discrimination is prevented by thp
Attorney General through section 5, however, this local process Is less likely to
oecur. If the day comes when the protection of section 5 Is removed by Congress,
both blacks and oflitals may be less prepared than they otherwise would have
been.
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One also needs to consider, 14 years later, whether there is any vitality re-
maining in the federal principle critique -of section 5 of Mr. Justice Black,
dissenting In Soutk Carolina v. Katzenbach, 883 U.S. 301 (1968).
Coverage criteria

The criteria that led to coverage under section 5 in the South Were the use of
literacy tests and a low voter participation rate; the criteria used in the South-
west were the absence of sufficiently bilingual elections and a low voter par-
ticipation rate. Coverage will end when the use of literacy tests or of Englfsh.
only elections has been terminated for the number of years indicated in the act:
The underlying assumption was that when minorities had a secure enough role
In the political process they would no longer require the special protection of
section 5 and of the other special provisions of the Voting Rights Act.

So long as voting to a significant extent follows racial lines, determining when
that point has been reached will be difficult. No matter how well blacks can do
on their own, section 5 will give them extra bargaining strength. Moreover, the
stronger black political strength grows, the less likely It would appear that
members of Congress from districts or states having significant black populations
will vote against extension of the act. Thus as the need for section 5 declines,
the likelihood of its expiration would also decline.

As we have gotten farther removed from the problem of discriminatory denial
of the right to register to vote, restricted to the South, and have become primarily
concerned under section 5 with the effect of changes In electoral systems; changes
in district lines, and annexations on group voting strength, the application of
section 5 in some states but not others becomes harder to explain except his-
torically; Why should not there be the same scrutiny of legislative redistricting
plans in Arkansas, Florida, or Tennessee as there is in Georgia, North Carolina,
or Virginia? The same scrutiny In Detroit or Los Angeles as In New York or
Houston?

The present structure of the Voting Rights Act Includes neither a mechanism
for allowing jurisdictions with a clean record to remove themselves from cover-
age nor a mechanism (except relief under section 3 in voting rights litigation)
for adding jurisdictions where protection is needed. An alternative would be
to allow bail-out if a state (or other covered jurisdiction) for a certain period,
for example, two years, had received no section 5 objections not subsequently
withdrawn as mistaken or overturned In the District of Columbia court and had
not been enjoined under section 5. Such bail-outs could either be allowed, as
present, only on a statewide basis, or county bail-out could be authorized.

If Congress wishes to reach jurisdictions not now overed under the act, it
could amend the act to provide coverage in statesor other jurisdictions in which
the Director of the Census finds (1) that the citizen voting age population of a
single racial minority group exceeds X percent of the total citizen voting age
population of the state or other Jurisdiction and (2) that racial bloc voting exists.
These criteria are appropriate if concern is with possible abridgement of group
voting rights. Unless a group reaches a threshhold level it will not be able to
control any legislative districts no matter how they are drawn. Unless there is
racial bloc voting, there is no group whose political strength is in need of pro-
tection. If such an approach is taken, Congress (or the Director of the Census)
will need assistance in-

1. D signating and defining racial minority groups,
2. Setting the threshhold population percentage,
3. Deciding how to measure racial bloc voting, and
4. Setting the racial bloc voting threshold level.
If coverage is dictated through this test then bail-out could be based either on

these criteria's no longer being satisfied or on the performance test described
above.

The original act and Its 1970 amendment were carefully written in colorblind
terms. The suggested alternative follows the precedent of the 1975 amendments,
which base coverage, in part, on the presence of a certain percentage specified
groups. If Congress wishes to return'to the colorblind approach it could Impose
nationwide-coverage. If nationwide coverage were combined with limitations on
the types of jurisdictions that arecovered and on the types of changes that fall
under section 5 and with the clean-record approach to bal-out, as suggested
above, the-burden on state and local governments would not be unconscionable.
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CoNanIssoBAL R uEaR SEVicE,
THE LDAY oF CoNo Ss,

Waehi gon, D.C., February 1, 1988.
To: Senate Judiciary Committee, Attention: Steve Markman. -
F'roma: Eugene Boyd, Analyst in American National Government, Government

Division.
Subject: City Council At-Large System of Voting.

The attached material Is in response to your request for information iden-
tifying cities with 1980 populations of 100,000 or, more that elect some or
alL of their city council members by an at-large system of voting. * * * As I
stated In a telephone conversation with you, the table is from the 1972 edition of
tho Municipal Yearbook. Our contact with varioussources indicates that this
Is the most recent published data available. Seventy-nine communities wlh 1980
populations of 100,0001 or more elect their entire city council by an at-large
system of voting and thirty-nine communities elect some portion of their councils
by such a system. The attached table does not identify those communities that
may have changed their system of voting In counclimatic elections since the
publication date of the Municipal Yearbook.

T trust that this information meets your needs. Should you have any questions
please call me at 287-8689.

'l'opulation data given In the table are for 1970, but I marked up the table basedon 1980 census data. This accounts for cities of less than 100,000 In 1970 being denoted.
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Dat for 1,906 cities are presented in this table, based on a survey conducted in late sprin and early men elected at large; next, number elected by wards or dist-icts; far right, number elected othersummer of 1971. ways. Paid set salary, annual salary: to left, indicates if councilmen are paid a set annual monthly1970 population: as reported in Bureau of the Census PC(V ) Series, or weekly salary ("Y" for yes); to right, approximate annual salary. Fillin council vacancy: indicatesForm o government, charter of basic law: to left, city form of government; to right, type of charter how a vacancy is filled for a councilman see key). Council staff, other services: to left, indicates if theor basic law within which the city operates (see keys below), council is provided a staff of either professional or cle:ical personnel ('Y" for yes); to right, otherMayor: Selection, term, right to vote: to left, indicates how mayor is selected (see key); middle, items or services provided all councilmen (see key).term ofofficein yeam; to right, indicates mayor's right to vote in council meetings (see key). Authority Other directly elected officials: indicates those officials directly elected by the pa3);le (se, key)to veto, inwhat cae: to left, indicates it mayor has the authority to veto council-passed measur3s Leader ----) indicate data either not reported or not Pp;)licable. All footnotes are at the end of theVW for yes); to right, indicates in what cases ma may exercise veto power (see key). table.Council: Total, number elected-at large, by wards, other: to far left, total number of members onlegislative body; an asterisk () indicates total number excludes the mayor. Next, number of counoil-

TABLE 3/20.-FORM OF GOVERNMENT IN CITIES OVER 5,000: 1971

Mayor Council
Form of Selection, Total number
govnment W ,right elected-at Paid set salary, Filingcharter or tu vote In Authority to veto, large, by wards, annual salary council Council staff, other Other directlyCity 1970 population basic law council in what cases or (dollars) vacancy services elected o.1cials

Over 1,000,000
Chicao, l3--- ----------
DeMtoit, ...........- 1,511,482
lloustoe, Tax ------------------ 1,232,802
Los Angeles, Calif -. 2,816,061
New Yolrk, N.Y ---------------- 7,867,760
Philadelphia, Pa ---------------- 1, 94 609

.,5o0or0 to 1,000,000
Baltimore, ... ......Bston, Mass ................
Cleveland, Ohio ................
Columbus, Ohio -----------------
Dallas, Tak ....................Denver,- o.. ......
Indianapolis, In&., --------------- :

Niikees
New Orleans, La.'
Phoenix, Ari.Pittsburgh, Pa .........
St. Louis, M .........
San Antonio Tex-
San Diego ali.
Sin FracboCamif -----------
Settle, Wash.Washington, D.C -----------..

905,759
641,071
750,903
539,677
844,401
514.678
744,624
528.865
717,099
593,471
581,562
520,117

696,769
715,674
530,831
756,510

2-2
1-5
1-5
1-5
1-5
1-5

2-5
1-4
1-5
1-5
3-5
2-5
1-2
1-5
2-6
1-5
3-5.
2-3
I---
3-53-5
1-5
2-5
1-1

2-4--
2-4-3
2-2-1
2-4-3
2-4-3
2-4-3

2-4-3
2-4-3
2-2-3
2-4-3
2-2-1
2-4-3
2-4-3
2-4-3
2-4-3
2-4-3
2-2-1
2-4-4
2-4-3
1-2-1
2-4-1
2-4-3

-2-4-3
4-4-3

Y-__

Y-1
Y-2
Y-6
Y-1
Y-2

Y-2
Y-1
Y-2
Y-1
None
Y-2
Y-1,3,5
Y-1
Y-1,6
Y-2
None
Y-2,3
Y-2
None
None
Y-1
Y-1
Y-2

5----5---9-9------

8-3- - -

37-10-27-..-17-7-10---

19-1-18-.
9-9 ----
33-..-33-.
7-7 ---

14-14------19-5-14.---

7-7---
9-9 -.---
29-1-28---

9-9-..--9-

Y-8 000
Y-1 ,500
Y-3 ,00
Y-17,000
Y-20,000
Y-18,000

Y-6,500
Y-15,000
Y-12,500
Y-8,000
None
Y-7,500
Y-3,600
Y-5,000
Y-11,351
Y-10,000
Y-3,000
Y-16,750
Y--.

None
Y-5,000
Y-9 600
Y-17 000
Y-7,400

1

3
5
3
1

5
5
3
3
3
2
3
1
3
1
3
3
5
3
3
2
3
5

Y-1,2 '3456

Y-1,5,6,7
Y-1,2,4,5,6,7,8
Y-1,2,3,4,5,6,7
Y-1,2.3,4,5,6,7.8

Y-1,3,4,5,7,8
Y-1,2,3,4,5,7
Y-2,3,4.5,67,8Y-1,2,3.4.56,7,8
Y 45,6,7,8Y-2,3.4,5,6,7,8
Y-1,4,5,6,7
Y-1,2,3,4,5,6,7.8
Y-1,2,3,4,5,6,7,8
Y-1.2.4.5.7,8
N-2,5,7,8
Y-1,2.3,4,5.6,7,8
Y-2,3,4,5,7,8
Y L,2,5,6,7,8
Y-1,3,4,5,6,7,8
Y-1,2,4,5,7
Y-1,2,5,6,7
Y-1,3,4.5,67,8

3,5
3,5
2
2.13
2
2

2

1,13

31,3,4
4,10
2,3,5,13
4

2
2,3

3,4,13
2,3,13
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Mayor Council
Form of Selection. Total. number
ch aIm itm term, right dected--t Paid set salary Filing
charter or to vote in Authority to veto, large, by wards, annual salary council Council staff, other Other directlybaity 1970 p oo bsic law council in what cases other (dollars) vacancy services elected officials

250.000 to 500.0
Akr. Ohio- - ..A1,".a.----_ --.-- _-;- _
Austin, Te.--------...
Birmingham, Al- . -

Bufao,.N.Y ..................
Cincinnati, Ohio---------
El Pan, Tes ...............
Fot worth, Te,..._-- _--'_--
Konoluka, Hawaii ----------------Jerky City, NJ-.........
Mineaois, Minn........
Nashvile-Davidsow , Tenn ------
Newark, -- -I... .... .... ...
Nofdolk, Va ............... ....
Oakland, Calif ............-""
Oklihom City, Ok, --------
ot land, Or t. .................Rocbester N.Y .........

,lcra---, Calif....
,,St. Paul, Minn----
San Jose Caldf
Toledo, Oho.
Tucson Ariz ----------
Tulsa O -la -...... ...... ......Wimchija, Kants-------......

100,000 to 250,000

Aleadria v, --------------
Allentown Pa.Amarillo, Tex .......
Anaheim, Clif .....--------
Baton Rouge, La -----------------
Beaumont, Te . ... .............
Berkeley, Calif .... -........
Camden, NJ.....

275,425
4K5973
251, 808300, 910
462,768
452,524
322,261
393, 476
324,871
260,545
434,400
447, 877
382,417
307,951
361,561
366,481
382,619

-296,233
254,413
309,980
445,779
383,818
262,933
331,638
276,554

110,938
109,527
127,010
166, 701
165,963
115,919
116,716
102,551

1-s
2-5
3-5
1-6
1-5
3-5
1-5
3-5
1-1
1-41-5

1-11-4
3-1
3-5
3-5
4-1
3-5
3-1
4-5
3-5
3-5
3-5
4-5
3-3

3--__

3-4
3-5
3-5
1-1
3-5
3-5
1-3

2-4-3
2-4-3
2-2-1
2-4-3
2-4-3
1-2-1
2-2-2
2-2-1
2-4-3
2-4-4
2-2-3

--~i --2--4-3
1-2-1

2-4-1
2-4-12-4-I
1-2-1
2-4-1
2-2-1
2-4-1
2-2-1
2-4-1
2-2-1
1-1-1

2-3-1
2-4-3
2-2-1
1-1-1
2-4-3
2-2-1
2-4-1
2-4-3

Y-2
Y-
None
Y-6
Y-I
None
Y-2
None
Y-2,5
Y-2
Y-2,4

Y-2
None
Y-2

None
None
None
Y-1
None
None
None
Y-2
None

None
Y-2
Y-I
None
Y-2
None
None
Y-2

13-3--0-..-19-19-.-__

4- -- -

1-6-9-.-

9-3-4-.-3- .- 13" __

-------6*-7- --

84-4----

6-4------

4 ---

7-7------

P-8- ---

4P-5- --

4-5--
4-- ----

7-7-.---

Y-7,500
Y-7,200
Y-250
Y4UO

Y-4 00

Y-4.W0
Y-520
Y-14 400

Y-3,O
Y-1 000
Y-4,,O
Y-3,600
Y-960
Y-20.800Y-7,.W
Y-1,2W
Y-14 000Y-4,8
Y-7,800
Y-2,400
Y-15,&6
Y-5,400

Y-4,800
Y-2,100
Y-52O
Y-4,800
Y-3,600
Y-l9200
Y-5,.000

31

3S3
3
3
3
1

3

3
3
3
3

3
3
3
3
3

3

5

3

3
3

3
33

Y-1,2,5,6,8
Y-1,2,4,5,6,8
Y-1,2,3,4,5,6,7,8
N-2,4,5,7
N-4,5,6,7,8
N-1,2,3,4,5,6,7,8
Y-2,3,5,6,7
Y-1,5,7,8

2

4

2,3

3
1

1,7

2

1

3,13
2,3

1



Canton Ohio -------------------
Cedar pids Iowa.
Choi'Wte, N.4 -----------
Ch-.:..o-mga, Tonn -------------
Cc' -qo Springs, Cole .......'C 97bia, S.C ------------------
ColuMbus; Ga ..................
Corpus Christi, e.
Dearborn, Mich----------
Des Moines Iowa .............
Duluth, Mina ------------------
Elizabeti, NJ -------------------
Erie, Pa ------------------------
Flint, Mik ----------------------
r.,t Launderdale. Fla -----------
Fresnot Cai.--------------
Garden Geove, Calif ...........
Gary, Ind -----------------------
Glendale, Calif ............
Grand Rapids, Mich ............
Greensboro, N.C-- ...........
Hemmoolled le ...............
H&tfd. n --............
Hialeah, F--...................
'Huntigton. Beach, Calif --------
Huntsville, Ala -----------------
Indepenmence, Mo -------------
JInkson miss ............Kansas City, Kante........
Knoxville, Ono ----------------

.as Vegas, Nov ---------------...lexin Ky -----...---- .......nc , Nek -------------------

Little Rock, Ark ..... -----------
Lignia Mic
Lubbock, Te..............
Madison, Wis-------------Mo ile, A .. .. . .. . . . .

" oery, Ala .............New Bedford, Ma
New Haven. ... : .....
Newport News Va ------------
P8adee, Caii.

Peoria, III --------------------
Poltsmouth,Va-----------
Providence, R.1 --------------

Riverside CHaif.......Rockford, ill .... .. . ....
St Petersb rg, Fla ---------------

110,053
110,642
241,178
119,02
135, 060
113,542
166, 565
204,525
104.199
20087
100,578
112, (54
129,231
193,317
139,560
100, 869
165.972
122,524
175,415
132, 752
197,649
144 076
107,790
159,017

,102,297
115,960
137,802
111,662
153,968
168,213
174,587
125,787
108,137
149,518
132,483
10, 109

149.101
173,258
190,026
133,386
101, m
137,707
138,177
113,327
126,963
110.963
179,213
140,089
147,370
216,232

1-2
4-5
3-1
4-1
3-5
3-1
3-6
3-5
1-5
3-4
1-5
1-4
2-4
3-5
3-1
3-5
3-5
3-6
1-2
3-5
3-5
3-1
1-2
3-1
1-1
3-1
2-2
3-5
4-4
4-5
2-5
3-1
4-5
1-5
3-1
1-5
3-45
1-5
4-1
4-3
2-4
2-1
3-2
3-5
3-4
3-5
1-1
3-4
1-5
3-1

2-4-3
2-2-1
2-2-2
2-4-1
1-2-1
2-4-1---4-2
2-2-1
2-3-3
2-4-1
2-4-3
2-4-2
2-4-4
1-2-1
3-2-1
1-1-1
2-4-1
1-4-1
2-4-3
1-1-1
2-4-1
1-2-1
2-4-3
2-2-3
2-2-3
1-1-1
2-4-3
24-1
2-4-1
2-4-1
2-4-2
2-4-1
2-__-- -
2-4-3
1-2-1
2-2-3
2-2-1
2-2-2
2-i-1
2-4-1
2-2-32-2---
1-4-1
1-1-1
2-4-2
1-4-1
2-4-3
2-4-2
2-4-2
2-2-1

Y-1
Y-1
None
Y-2,
None
None
None
Y-1
Y-1
None
Y-1
Y-2
Y-2
None
None
None
None
None
Y-1
None
None
None
Y-2,4
Y-2
Y-2,4
None
Y-2
None
None
None
None
None
None
Y-2
None
Y-1
None
Y-1
None
None
Y-1
Y-1
None
None
Y-1.
None
Y-1
Y-2
Y-2,3,5
None

44 -- --

7-7 -.----
4-4-.-..

4-7- --- ---

6-2-4-.-
9-4-5---
9-3-4--
7-7------

5-5 ------
5-5 ------
7-7--.---
4-4------
9-3-6-..

P-5------7-7 -.----

9- -9- -

5-5 -_---

3-3- --- -
9-3-6-..
4-4_------

7-7 ------

9-- ---

7-7------
4-4------

11-5-6-_.

30---30-_

7-7-6---

7----7.-_

60-7- ---

Y-3 600
Y-1, 500
Y-3,00
Y-18,500
None
Y-3,000
Y-6,000
Y-3,000
Y-2,000
Y-3,000
None
Y-5,500
Y-3,900
None
Y-3,600
Y-3,600
Y-3,600
Y-3,600
Y-3,600
None
Y-1,200
Y-3,600
Y-4,200
Y-4,000
Y-_.

Y-2,100
Y-4,200
Y-1,500
Y-13,500
Y-_.

Y-1,200
Y-6,000
Y-6,000
None
None
Y-1,200
Y-300
Y-1,800
Y-18,000
Y-15,000
Y-2,500
None
Y-2,400
Y-2,600
Y-2,600
Y-4,000
Y-3,000
None
Y-2,600
Y-5,000

3
3
3
3
3
3
3
3
3
3
3
3
3

3
3

3
3
3
3
3
3
3
3
3
35
3
3
3
3
3
3
3

3
1
1

3
3
34
1
3
2
3

Y-2,3,4,5.6.7.8
Y-1,2.5,6,7,8
N-2,4,5,7,8
Y-1,2,3,4,5o7.8
N-2,4,5,6,7,8
N-2,5,6,7,8
Y-2,3,4,5,6,7,8
Y-2.4,5,67,8
N-1,2,3,4,5,6,7
Y-2,4,5,6,7,8
Y-2,4,5,7,8
N-1,5,6,7,8
N-25,6,7,8
N-5,6,7,8
N-1,2,3,4,5,6,7,8
N-2 34567,8
Y-1,2,3,5,6,7,8
N-4,5,6,8
Y-5,7
N-5,6,7,8
Y-1,2 4,5,6,7Y-2,3,4,5,7,8
Y-2.5,7,8
Y-.1,4,5,6.7,8
N-1,3,4,5,6,7,8
N-2,3,4,5,6,7,8
Y-1.5,7
Y-1,2,3.4,5,6,7,8
N-1,2,5,7,8
Y-1,2,3,4,5,6,7,8
Y-1,2,3,4,5,7
Y-2,4,5,6.7,8
Y-4,5,7,8
Y-1,4,5,6,7
Y-2,3,4,5,6,7,8
Y-1,5,7,8
Y-2,3,5,6,7,8
Y-2,3,4,5,6,7.8
Y-1,2,3,5,6,7,8
Y-1,2,3,5,7,8
Y-5,6
Y-2,3,4,5,6,7,8
Y-1,2.,,7,8
Y-2,5,6,7,8
Y-1,2,3,4,5,6,7,8
Y-2,3,4,5,6,7,8
Y-2,3,4,5,6,7,8
Y-5,6,7,8
N-2,4,5,6,7,8
Y-2,4.5,6,7,8

1,3,13
12

3,-----------

3,5
4

2,3

. . . . .- - -- -- --

24
1,3,,5
3

3,5,3

13

4-
3,5
3

3,4,5

3iKi -----



TABLE 3/20.--FORM OF GOVERNMENT IN CITIES OVER 5,000: 1971--Continued

Mayor Council
Form of Selection, Total, number
yovemment term, if Tlected-aet Paid set salary, Filing
charter or to vote in Authority to veto, large, by wards, annual salary council Council staff, other Other diylcity 1970 population bask law council in what cases other (dollars) vacancy serviceselected ls

100,000 to 250,000
San Beardino Calif ------------

Aannah G ..

Spokane, W ah..--..------
SKo, Cdi

Topeka, Kans
TUan Clif.Treato,, N.J..........
'Virginia Beech, Va .............

wion-Sakm, N.C....

Yonkers, Y -.---..
Youngstown, Ohio ---------------

SoM to 100,000
Abilene Tax ..................

Albany, G ................AUlmbr, Calif .........
Altjoy. Isa......... ..Akm~.Cdmif -----------------

Ann Arbor, Mich ----------------
Applima, Wis ..................
Anlon t, Mass ...........Arlinstm. Tex ------------------
Adington W v, 10----------
Asheville, N.C ..................
August, Ga ............
Aurora, Colo -------------------
Bde,% Wash -----------------
So. Calif-

104,251
156,o1
118,349
170,516
163, 905
107,644
197,208
154,581
125,011
134,584
104,638
172,106
108,033
132,913
176,572
204,370
139,788

89,653

70,968
72.623
62,125
62,900
99,797
57,143
53,524
90,4
64,884
57,681
59,864
74,974
61,102
51,454

1-5
3-1
3-1
3-5
2-4
3-1
2-5
3-3
4-4
3-5
1-4
3-1
2---_

3-1
3--5
3-1
2-5

3-5
4-3
3--..

3-2
3-5
2-3
3-5
2-5
7---
3-5
3-5
3-1
2-2
3-5
3-5
3-2

2-2-1
1-2-1
2-4-1
21-
2-2-3
1-1-1
2-4-3
2-2-1
2-2-1
2-4-1
2-4-2
1-4-1
2-2-3
2-4-2
1-2-1
2-2-2

_2-3-

2-3-1

2-4-1
2-2-1
1-2-1

2-4-1
2-2-1
2-4-2

2-2-1
2-4-1
1-2-12-3-2
2-2-1
1-2-1
1-1-1

Y-1
NoneY--
None
Y-I
None
Y-I
None
None
None
Y-2
None
Y-1
None
None
None
Y-1

None

None
None
None
None
Y-1
Y-1

None
Y-4,5,6
None
Y-1,
None
None
None

6"-7- --

6-6 ----
9-9-------
9-9-..----
10-5--._

&-6-- -

7-3-4-_-
i0"-4-7-._
15-15-.-..
9-9------

15-_.-15-_.

4*-------

4-- --

5-5-..----

Y-400
Y-1,s00
Y-2.400
Y-2,400
Y-2,500
None
Y-6,000
Y-1,200
Y-12 500
Y-I,2io
Y-S,00)
Y-4,800
Y-1,000
Y-3,600
Y-5,000
Y-7,500
Y-600

Y-1
Y-1,800
Y-480
Y-3,000
Y-W0
Y-9,000
NoneY-1,20

Y-120

None
Y-900

Y-2.400
Y-2,400
Y-3,000

1
3
3
3

3
3
3
31
3
3
2
3
5
2
5

I
3
3
1
3
3
3
1

1
3
3
3

Y-..

Y-2,5,6,7,8
Y-5.7
Y-1,2,3,4,5,6,7,8
Y-5.7
Y-2,3,4,5,6,7,8
Y-1,2,3,4,5,7
Y-4,5,7
N-1,2,4,5,6,7,8
Y-1,2,5.6 7,8
N-1,24,.8N- .4,... 8

Y-1,2,5,6,7,8
N-4,5,b,7
N-1
N-5
Y-1,2,3,4,5,6,7,8

N-2,5,7
N-2,4,5,6,7,8
N-2,4,5,6,7,8

-- 1,2,3.4.5,6,7,8
Y-1,2,4,5,6,7,8
N-2,4,5,6,7,8
N-5,6,7

N-5,6,7,8
N-4,5,6,7,8
N-5,6
N-2,4,5,6,8
N-2,3,4,5,6,7,8
N-4,5,7,8
N-1,5,6,7,8

3,5,12,13

3,5

3-----------

2,3,5

1,4

1,3
1,3,4

13
2,3,7,12

3,4,5,13

5



Berwyn, I ---------------------
Betlikhm, Pa ------------------
Blngsamton, N.Y_.Blomfieldt, NJ.
8loomAton, Minn --------------

ol.- Con -------------------
Bristol, CamsBristoltl, Pa.. ........
mrwnsv;;,"x.........mbk, C --..---------------

Carso, Calif -------------------
Champaign, I
Chmaee, a-
Clift, N F ...............
Clifton NJColuinbia, Meo ........
Compton, Calif ------------------
Concord, Calif .................
Corvallis, Orel ------------------
Cosa Mesa, Calif ...............
Council Bluffs. Iowa -------------
CovinglM, Ky......--------cransto, Ut..........
D aty city, cant ------------------
Denbry, Conn ------------------
Davenport Iowa ----Deerlborn Heights, Mid ......
Decatur III
Des Plene; Ill............
Dubuque, Iowa ------------------
Dunkirk, N.Y
Durham, N.C -----..---..........
East Hartford Conn
East Orange, 'U....: -.
East St. Louis III ...............cElo, Calif ........
EllLwn, Ill ...................El Monte, Calif ----------
Euene, Ore ---------------

Evanston, III------------
Everrett, Wash .......
Fall River, Mass.
Fargo, N. Dak. .................
Fayet e .-----------
Florssant, Mo ....
Fort Smith, Ark..
Fullerton, Calif............
Gadsden, Ala --------------

52,502
72,686
64,123
szt29
81,970
K 870
55,487
67,498
52,522
88,871
71, 150
56,532

56,331
52,074
8Z,.437
59,804
78,611
85,164
50,860
72,660
60,348
52,53S
73,V37
66,822
50,781
98,469
80,069
90,397
57,239
62,309
93, 240

,538
57,583
75,471
69,996
52,273
55,691
69.837
76,346
79, 88
53,622
96,898
53,3 5
53,510
65,908
62,802
85,826
53,928

2-2
1-4
2-11-I
3-5
3-5
1-5
3-3
3-5
3-1
3-2
3-2
3-1
2-6
3-.-
3-1
3-5
3-3
3-6
3-5
3-5
3-2
3-3
2-5
3-5
2-5
1-1
1-5
3-5
1-4
3-4
2-1
3-5
1-5
2-1
1-2
3-2
3-5
3---

3-5
3-4
4-5
1-4
4-5
3-2
2-5
3-1
3-2
4-3

2-4-2
2-4-3
2-4-3
2-3-1
2-2-1
1-2-1
2-2-1

2-2-1
1-1-1
1-1-1
2-4-1
1-2-1
2-4-1
2-2-1
1-4-1
2-21
2-4-1
1-2-1
2-4-2
1-2-1
1-1-1
2-4-1
2-4-3

2-2-2
2-2-2
2-4-3
2-4-1
2-4-4
1-I-I
2-2-3
2-2-1
2-2-3
2-4-3
2-4-1
2-4-1
2-4-1
1-2-1
2-4-2
2-4-2
2-4-3
2-4-3
2-4-1
2-2-1
2-4-3
2-4-3
1-2-1
2-4-1

Y-2,3,4,5
Y-2
Y-2
None
None
None
None

None
None
None
None
None
None
None
None
None
None
None
.Y-2
None
None
None
None
None
Y-1.4
Y-1
Y-1
None
Y-2
Y-1
Y-1
None
Y-2,4,6
Y-Nn
None
None
NoneNone
Y-2,
Y-1
Y-2
Y-1
None
None
Y-2
Y-1,6
None
None

7-7 ----.-
9----9---
6-3-3-..

9-9------
6-6 -_---

10-._-10-_.
4-4------
4a-5.--

4-4------

7-7- ---4o-1-4---
4-4 -----

4*-5- --
9----9.--__

4-4- --

9-3-6-.-
5-5------

10-2-8---
7-7 -----

9-9-.----I0-_-I0-__
4-4------
4-4------
6-6 -.----

P"-5 --. _

7-7 ------
9-9------4P-5 -_---
9-..-9---

8"-3-4-.-
4"-5-.----3-3-_---

Y-3,900
Y-2,400
Y-3,000
Y4,000
Y-3,000
None
Y-1.200
Y-1,000Y-4
None
Y-3,000
Y-900

Y-2.400
Y4,000
None
Y-3,600Y-3,600
None
Y-3,000
Y-300
Y-6,000
Y-3,000
Y-3,000
None
Y-1,800

Y-l,200

Y-,200

Y-.600
Y-4,800
y-l, 800

Y-2,200Y-1,680
None
Y4,500
Y-15,000
Y-3,000
Y-1,200Y-3000
None
Y-2,200
Y-3.600
Y-1,800

Y-1, 800
Y-1.000
Y-3,600)
Y-15,000

2
3
3
2
3
3
1
3
3
3
3

1

3
3
3

3
3
3

3
3

2
3

233
3
3

3
3
3

5

3

3

1

3

Y-4,5,6,7
Y-1,2,3,4,5,6,7,8
N4,5,6,7,8
N-2,5,6,7,3
Y-1,4,5,7
Y-2,3,4,567,8N-2,9467.8
N-4,5,6,7,8
Y-5,6,7,8
Y-1,2,4,5,6,7,8
Y-1,2,4,5,6,7,8
N-2,3,4,5,6,7.8
Y-2,4,5,67.8
Y-1,2,4,5,7,8
Y-1.2,4,5,6,7.8
N-2,5,6,7
N-2,4,5,6,7,8
N-5,6,7,8
Y-2,3,4.5,6.7,8
N-2,3,4,5,6,7
Y-2,3,4,5,6,7,8
Y-2,4 5 7,8

-5,7
N-1,2,5,6,7.8
Y-1,2,3,4,5,6,7,8
Y-1,2,3,4,5,6,7,8
N-1,2,4,5,7,8
N-5,6,7,8
N-2,3,5,6,8

N-2,5,6,7,8
Y-2,3,4,7
N-2,3,4,5,6,7,8
Y-1,5,6,7,8
Y-1.2.34,5,6,7.8
Y-1.5.6.7,8
N-4.5.6.7
N-2,3,5,6.7,8
N-1.2,3,4,5,6,7,8
N-2,3.4,5,6,7,8
N-2,4,5,67,8
Y-1,Z4.5,7,8
Y-2,3,4,5,7,8
Y-1,2,3,4,5,7,8
Y-2,3,4.5,6,7.8
N-2,4,5,7,8
Y-1,2,4,5,6,7,8
Y-1,2,3,5,6,7,8
Y-1,2,4,5.7

1,3,5
2,3

3,5
3

3,5
3,5

3
2,3

3,5.13
3,5

3,----------

3,5
3,5

3,5

3,4,13

3

43,5
-------------

3,3.5

5



TABLE 3/20.-FORM OFGOVERNMENr IN CITIES OVER 5,000: 1971-ContInued

Mayor council
Form of

197rter or1970 population basic law

Selection
term, dt
tL voe in
council

Authority to veto,
in what case

Total, number
dected-a
large, by wards,other

elected officials

Paid set salary, Filing
annual salary council(dollars) vacancy Council staff. otherservices

100,000 to 250,000
Ga, vsto , Tax . ...... . .

GOains Tvi , Fla .........Gead Tex......... ..
Grand Prairie, T ,... .....
Gre d tp, C ............

H1"unio, w. va.
Inewd, Calif ---------------lmndequaoit t, N.Y ......

lulntm t, NJ .........
keno....................
rating, O.io

La Crote, Wis -----------------Lam Chad$ U ----------------
Lakewood, Cai --------------

ke ood, Ohio -----------------

Lower Mri.on tp, Pa
Lawm, OMas..........

Manield Ohio
LMld1, Mm --.........- .

Meeqult,Tx.

Mow, n tp,a . .
Mlroe, T..L

Muuod o. ....... ".
MOW. .. .. -

r
Other directly

61 809
64,510
81,437
50,904
61,208
6061
57,132
74,315
89,985
63,675

5,743
0,378

78, 805
69,599
51,153
77,998
82,973
70 73
57,690
66,915
74470
53,734
94,2N9
63,392
K6,127
55.047
64.397
6Z,853
55,131
87,072
54,623
59,463
50,858
61,712
56.374

3-5
3-1
3-5
3-5
3"--

1-4
4-3
3-5
3-5
6-5
3-5
1-4
3-3
1-5
3-5
2-1
1-5
3-3
1-5
1-4
4-1
1-5
2-5
3-2.3-3
2-1
1-2
3-4
3-5
3-6
3-1
6-2
3-5
1-1
3-1
4-1

2-2-1
1-3-1
2-2-1
2-2-1
2-4-2
2-4-2
1-._
1-1-1
2-4-1
2-2-1
2-2-1
2-4-3
2-4-1
2-4-2
1-2-1
2-2-2
2-4-3
1-2-1
2-4".
2-4-2
2-2-1
2-2-2
2-4-3
1-2-1

2-2-3

1-__-1
2-2-1
2-2-1
2-2-1
1-1-1
2-2-2
2-2-3
2-4-1
2-4-1

None
None
None
None
None
Y-2

None
None
None
None
Y-2
None
Y-1None
y-l
Y-2
None
Y-2
Y-2
None
No*eY-2,3,6
None
Y-1
Y-2
None
None
None
None
None
None
None
NoneNone

5-5------8-8- --

5 ------
7-7------

7-7- -----

6-6_----_-

7-7- -----
5-5 ------7-3-4-.
7-7------5-5-.--
-7-4..

1--8-.

10-3-7-6*-7-..-L

6-6 -.--6-2-4..-..
4-.. ..--
5-5-.---

1 -.- 1-_

None
Y-3,600
None
Y-300
Y-2,400
Y-2,100
Y-2,400
Y-1,200
Y-3,600Y-5,000
Y-1,200
Y-4,
Y-2,500
Y-1,200
Y-2,400Y-1,500

Y-3,000

Y-3,00

Y-2,000Y-4,000
Y-18
Y-4,S0
Y-2,000Y5,000

Y-I,200
Y-600

Y-6,000

None
None
Y-11,000

3
1
3
3
1
3
3
3
3
3
3
3
1
3
3
3
1
3
3
3

3

5
3
1
3
3
2
3
3
3
3
3
35

N, 1 56,78
Y-2,i45 678

N-5,6,7,8
Y-1 45678

N-K6i .. 8
Y-1 5 657.

N-4,.6,7.8
N-1,2,3,4,5,6,7,8
N-2,4,5,6,7,8
N -2,3,4,5,6,7,8
N-5,8
N-4,5,6,7,8

Y-4,5,.7
Y-1,2,3,4,5,6,7,8
Y-1,2,3,4.5,67,8

Y-1,2,3,5,7,8
Y-1,2,4,5,6,7,8
N-5
N-4,5,6,7,8
Y-5,7,8
Y-4,7

N-5,6,7,8
N-5,8NJ7

Y-5 6,7
N-2,5,6,7,8
Y-U.24.5.6.7.8

3,5

122,3

3,4,5,10

3

5



Mount Vernon, N.Y -----------
ontin View, Calif

Iunci d---- ----
New Britain, Con----------
New Rhele, N.Y ----- -- -- L
Newbo. Mass ---------------
Niagara Falls,N......
Norman. Oka ----------------
Norwalk, Calif

OakPsd vIII:::-------
Odomsa T -----------------
Ogden, Utah ----------
Ontario, Calif----------------
Orlando, Fla - -------
Ostikosh Wis
Overlnf arKn
Oxnard,Cai---- ---
Pasadena, Tex ---------
Pawtucket, R..............---
Penn Hills tp, P
Pico Rivera, Calif -------------
Pine Bluff, Ark---------------
PittsId Mss
Pontia; c~::.----
PotArthur, Tax -------------
Portland, Mie------
Provo, Utah--- -----
Pueblo, Coto-----------------
q ucy. mass----------------

KIe .WiS.--.....-----------
ReaingPsa-----------------
Redwood City, Calif..........---
Richardson, Tex--------------
Richmond, Calif --------------
Roanoke, Va.........
Rochester, Minn--------------
Rock Island, Ill----------
Rome, .--------
Rosile Mich
Royal Oa&, Mc..:

Caif -----------------
Salnas CAngd e-------------
San Leandro Calif--------
San Mateo, UaiL:--------------
Santa Barbara, Calif-----------

7Z 778
51, 092
69,080
83,441
75,385
91,066
85,615
52,117
91,827
79,113
62,511
78, 380
69,478

53,221
76,623
71,225
89,277
7.6,984
62,886
:54, 170
57,389
57,020
85,279
57,371
65,116
53, 131
97,453
87,966
95,162
87,643
5569
53,980
79,043
92, 115
53,766
50,166
50,148
60,529
985,499
91,849
68,296
58,896
63,384
68,698
78,991
70,215

2-1
3-1
2-3
7-1
3-1
2-1
3-5
3-5
3-2
2-5
3-5
3-5
3---
3---

2-1
3-5
3-5
1-2
2-5
2-5
3-2
3-2
2-2
2-1
3-5
3-5
3-1
4-3
3-5
2-2
2-5
4-4
3-5
3-5
3-5
3---

1-5
3-4
2-5
3-5
3-5
3-5
3-2
3-5
3-5
3-5
3-5
3-1

2-4-3
1-1-1
2-4-3
2-2-2
2-4-1
2-2-3
2-4-1
2-2-1
1-1-1
2-2-2
4-4-1
2-2-2
1-2-1
2-4-1
2-4-1

2-2-2
1-2-1
2-4-1
2-2-3

1-1-1
2-4-2
2-2-3
1-2-1
2-2-1
1-1-1
2-4-1
1-2-1"2-2-3
2-2-2
2-4-1
1-3-1
1-2-1
1-1-1
2-4-1
2-2-3
2-4-1
2-4-3
2-2-1
2-2-1
1-2-1
2-2-1
1-2-1
2-2-1
2-4-1
1-1-1
2-4-1

Y-2
None
Y-1
Y-1
None
Y-1
None
None
None
Y-1

None
None
None
Y-2

y-1
None
Y-1
Y-2

None
Y-2
Y-1
None
None
None
None
None
Y-1
Y-1
None
None
None
None
None
Y-2,6
None
Y-2
None
None

None
None
None
None
None
None
None

5--------
9-3-6-__
15-5-10-..
4-4,------_

24-16-8-.-
4-4------6-6- --
4--5- --
15-5-10--_6*-7- --
5-5-_---
7-3-4---
4-4 ------4*-5-_-_-
7-7------10-.-I-0-_.
4-4------
6-2-4---9-3-6-.

5-5------

11-4-7---

7-3---.

4-4------

7-1-6-__

8"-9 -_---46-5- ----

6-6-- ---

40-5 -_---

Y-2 400
Y-7 d
Y-8,000
None ,
Y-6 000

Y-3b0
Y-3,600

Y-6,00
Y-900
Y-450
Y-300
Y-3,000
Y-6,200
Y-900
Y-3,000
Y-3,000
Y-3,600

Y-5280

Y-2,400
Y-3,000
Y-2,100

Y-1,00
Y-1,200
Y-2 400
Y-5 OW
Y-1.0
Y-1,500
Y-2,750
Y-14 000

Y-520
Y-60
Y-3,OOG
Y-3,000

Y-2,200
Y-1,500
Y-1,040
None
None
Y-1,200
Y-500
None
Y-1.200

3
3
3
3
3
1
3
3
3
3
1
3
3
5
1
3
3
4
3
1
3
3
3
1
3
3
1
3
3
3
3
3
3
3
3
3
3
2
2
3
3
3
3
3

3
33

Y-2.3.4.5,6,7.8
N-1,2.,3A.7.8
X-2.4.7.8
Y-5 7,8
N-7.4.5.6.7
N-2,3.4,5,6,7,8
N-1,5,6,7,8
N-.2,3,4,5,6,7,8
N-I 234567.8
Y-24,5,6,7,8
N-1.2.4,5,6,7,8
Y-1-2,5,6,7,8
Y-2,5,6,7
Y-1,2,3,4,5,6,7,8
N-2,4t5.6,7,8
N-1,2,3,4,5,6,7,8
N-1tZ,3,4,5,6,7,8
Y-1,2,4,5,6,7,8

N-2,,45,6,7,

N-4,7
Y-5
N-5, 678

Y-1,2.,4,5,78
Y-1,2,34,5,7,8
Y-1,4,5,6,7 8
N-4,5,6,7,8
Y-1,5,7,8
N-1,4,5,6,7.8
N-5.6,7
N-2.3,4,5,6,7,8
Y-2,5,6,7
N-2.5,6,7
N-2,4.5,7,8
Y-1,2.3,4,5,6,7,8
W-2,3,5.7.8
M-2.3,4,5,6,7,8
N-5,6,7,8
N-2.3.4,5,6,7.8
N-2 34 5 67 8

N-5.6,.5
N-4, 567 8

2

.. . .. . . ..3,

3.5

3,5

3
3,5,13

.. . . . . . ..2,3,7,12

3

2,3,5
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TABLE 3/20.-FORM OF GOVERNMENr IN CITIES OVER 5,000: 1971--Coomdud

Mayor Council
Form of Total number=term, r t Paid set salary, Filing

t . vote in Authority to veto, large, by wards, annual salary council Council staff, other Other directlyCity 1970 population basic law council in what cases other (dollars) vacancy servces elected officials

50,000 to 100,000
Santa Clam, Calif- ------------ 7, 717 3-5 2-4-1 None 7-7-..-_- Y-2,400 3 Y-1,5,7,8 5.10Santa Monica, Calif ------------ 88,289 3-5 1-H-1 None 7-7-.-.. 3 Y-1,5Schenectady, N.Y ------------- 77,859 3-5 2-4-1 None 6-6-. -- Y-4,000 3 Y-,6,78 -------------Scottsdale, Ariz -.......----- 67,823 3-5 2-4-1 None N6-6-..-.. Y-3,600 3 .-2,3,4,5,6,7,8 ----------------Sioux City, Iowa --------------- 85,925 3-2 1-2-1 None 40-5 ---- Y-1 3 N-2,3,4,5,6,7,8 ----------------Sioux Falls S. Da-k ....... . 72,488 4-. 2-5-1 None 20-3 -- Y- 0 1 ----------------Skokiev, IIl None............. Y-3,Soie as--68, 3-4 2-4-1 Y-2 6-6-- Y3, 3 N-,6,78 5Somerville, Man ---------------- 88,779 1-1 2-2-3 Y-6 11-4-7--- Y--- I Y-i,South Gate, Calif-------------- 56,909 1-6 1-1-1 None 4*-. ----- Y-3,000 5 Y-14~7.8 3.5Southfieid,, Mich -------- 69, 285 3-5 2-2-3 Y-1 7-7-..-.- None 3 Y-2,5,6o7,8 3,5Springfield, I,.....91, 753 1-3 2-4-1 None 4-4-..-.. Y-26 OW 3 Y-1,2,3,4,5,6.7,8Spr .Oi ------------ 81,926 3-5 1-2-1 None 4-4-- - 3 Y24.7.8 ----------------Sunnyvale, Calif ----------------- 95,408 3-5 1-4-1 None 6-7-._-._ Y-2,41) 3 ................Taiia , Fla -------------- 71,897 3-5 1-1-1 None 4Y--..-._ Y-3,000 3 N-5,6,7,8 --- ------------Tempe, iz----------- 62,907 3-5 2-2-1 None 6--..-.. Y-1,800 3 N-2,5,6,7,8Troy, N.Y ---------------------- 62,918 3-5 1-4-1 None 7-._-7-.. Y-2,600 4 Y-2,3,4,5,6,7,8Tuscaloosa, Ala . 65,773 4-3 2-4-1 None 2-3----- Y-7,800 1 Y-1,2,3,4,5,6,7,8Union t N.Y ----------------- 64,490 --6---- 3, N 5785

Uno ,NY........... 611 49 .6.-_: 5-._.-.-. Y-3,500 .. N-1,5,7,8Utica, i.Y ------------------ 91,611 1-5 2-2-2 Y-2 9--..-9-._ Y-4,500 2 Y-1,3,5,6,7,8 2,3Ventura, Calif. .....------------ 55,797 3-5 1-2-1 None 7-7-..-_- Y-3,000 3 Y-1,2,3,4,5,6,7,8
Waltham, Mass- 61,582 2-4 2-2-3 Y-1 15-6-9---_ Y-20 1 Y-5 ,4,,E78----------Warwick, R.1 -------------------- 83,694 2-2 2-2-3 Y-1 9-..-9-.. Y-3,000 1 Y-4,5,7,8Waukegan, ID---------------65,269 2-1 _-.-4-2 None 17-1-16-.. Y-2,600 -- .-25,7A 3,5Wauwatosa, Wis -------------- 58,676 1-3 2-4-2 Y-1 16-..-16-.. Y-3,000 3 Y-2,3,4,5,6,7,8West Allis, Wis ---------------- 71, 723 1-2 2-4-2 Y-1 10-_.-10-._ Y-3,900 1 .--4 3,4,5,13West Covina, Calif ------------- 68,034 3-6 1-_.-1 None 40---.. Y-3,000 3 N-1,2,3,4,5,6,7,8 3,5West Hartford t, Conn ---------- 68,031 3-5 1-2-1 None 9-9-..-__ None 3 Y-2.5.6.7 5West Palm Sech, Flu---------- 57,375 3-1 1-1-1 None 5-5- ---- Y-5,200 3 Y-1,3,4,5,6,7,8 10Westminswer, Calif ------------ 59.865 3-4 1-4-1 None 40-5 -_-_- Y-3,000 3 N-1,2,3,4,5,7,8 4White Plaip.s N.Y ------------- 50,220 1-1 2-2-1 None 6-6-.-- Y-5,000 3 N-2,3,4,5,6,7,8Whir. calf 72 863 3-1 1-2-1 None 4-5---- None 3 N-5,6.7,8Woodb9do t, 944 1-4 2-4-3 Y-2 9-4--5-.. Y-4,000 3 Y-2,3,4,5,6,7,8Yanklon, . DILk ................ 73,253 3-4 1-1-1 None 80-9-..-.. Y-240 1 N-ke
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KEY TO TABLE DATA
Form of.overnment: 5-Specifc sections of appropriations.

1--Mayr-council (with chief administrative officer). 6-Other.
2-Mayor-council (without chief administrative officer). Filling council vacancy:
3--Councl-manager. 1-Specid election.
4-TComming p l2-Appointment by mayor.
5--Town meeting (itto professional manament). 3-Appointment by council.
6-Town meting (i t professional ma nagement. ). 4--Position not filled until next election.7-Representative town meetig (with professional management). r-Other.
-Repesentative town meeting (without professional management). Services provided council:

Charter or basic law: 1-Office space.
1-Unique charter (special act of the legislature). 2-Research assistance.
2-Uniform charter (general act of State legislature prescribing a common form of government 3-Referenc library service.

for all municipalities). 4-Bill drafting service.
3-Classification charter (general act providing different forms of government for municipalities 5-Meeting agendas and minutes.

classified by population 6-Written committee reports.
--Optional charter ral act setting forth alternative plans and vestin a choice in the 7--L.egal advicemunicipality). / --Copies of administrative actions.

5-Home rule (power of municipal corporation to frame, adopt, and amend a charter for its Other directly elected officials:
government and to exercise all powers of local self-government subject to state constitution 1-Auditor or board of auditors.
and general laws). 2-Controller.

6-Other. 3-Treasurer.Selection of mayor: 4-City assessor or board of city assessors.
1--Council selects him from its own members. 5-City derk or secretary.2-People lect mayor directly. 6-Street superintendent
3--Councilman receiving most votes in general election. 7--Public works director.
4-Other. 8--Planning director.Right to vote: 9--City engineer.
1-On all issues. 10-Police chief.
2--Only in a tie. 11-Fire chief.
3-Never votes. 12-Public safety director.
4-ther. 13-City attorney.

Mayor's veto power: 14-Health officer.
1--All actions of council. 15--Chief personnel officer.2--Ordinances only. 16-Director of recreation.
3-Specific sections of ordinances. 17-Librarian.
4-Appropriations only. 13-Superintendent of schools.
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I. INTRODUCTIO

The Louisiana plan to reapportion the State House of

Representatives is another in a long history of attempts to

block the voting rights of its black citizens.

Both the effect and the intention of the legislative

redistricting are to dilute the political influence of

black citizens of Louisiana.

This objection is submitted by black legislators of

Louisiana as well as others who are affected by the changes

proposed. Representatives Bajoie, Jackion and Johnson are

members of the Louisiana House of Representatives. Barbara

Major is Chairperson of the Survival Coalition. The

Survival Coalition is a state-wide grassroots organization

of low and moderate income people.

This comment outlines several reasons why the Justice

Department should object to the reapportionment of the

Louisiana House of Representatives.

The State of Louisiana is unable to shoulder its burden

of proving that the challenged plan fairly reflects the

strength of minority voting power as it presently exists in

this state.

- I -
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II. SUMKUY

In several places in Louisiana, where there are growing

populations of black citizens, the Louisiana legislature

carved up the new state representative districts so that

black populations centers would be diluted.

In New Orleans, despite a change of the City's

population from 45% to 55% black, the state legislature

reduced majority black population districts from 11 to 7 and

increased white majority districts from 7 to 8.

Statewide, black majority districts decreased from 17

to 14.

In other areas of the state districts were carved in

such a way as to avoid leaving a black population center

intact. In several instances historic patterns of

discrimination continued to keep clear black majority

population districts from emerging.

Alternative plans proposed to the legislature were in

line with the population trends and developments in

Louisiana. One such plan is attached. Additionally, a

computer-drawn plan is submitted with much smaller

deviations than are in the legislature's enactment and many

more black majority districts.

- 2 -
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III. LOUISIANA - HISTORY OF RACIAL DISRIRIKNATION
IN VOTING RIGHTS

A. IN!WDUCTIOK

Ever since Louisiana became a state, on April 30, 1812,

its government has had a history of making decisions that

were racially discriminatory and furthered the institution

of segregation. Time and again Louisiana has attempted to

block and frustrate the quest for full participation in the

political, social, and economic systems of the State.

This section of this objection will briefly sketch the

context in which this latest action by Louisiana should be

evaluated.

B. OVERALL PICTURE OF DISCRIMINATION

IN LOUISIANA

Louisiana's first Constitution, adopted in 1812,

stipulated that voting was restricted to "free white male'

members of the population. (Article II, Section 8). Free

persons of color enjoyed no political rights whatsoever, and

slaves were denied even the opportunity to learn to read and

write.

Not content with this, the Louisiana legislature in

1842 prohibited any free black persons fcom coming into the

state. Act 123 of the 1842 Louisiana Acts provided that any

'free Neg-roe* who came into Louisiana would be immediately

jailed until they could be sent out of the state. Act 315

of the 1852 Louisiana legislature demanded that any

- 3 -
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slaveowner who wished to emancipate his slaves had to put up

the expenses for shipping the freed slave to Africa. And

finally in 1857 the legislature in Act 69 prohibited

emancipation all together.

After the Civil War, slavery was abolished by the 1864

Constitutional Convention. Black citizens got full

citizenship and the right to vote.

However, once the federal presence was removed from the

state, the barriers began again to be erected.

The 1890 legislature passed Act III which provided for

'separate but equal' accommodations in rail service. It was

under this act that Homer Adolph Plessy was arrested on June

7, 1982. His conviction was upheld in the landmark case of

Plessy v. Ferguson, 163 U.S. 537 (1896) and separate but

equal was the law of the land until 1954.

C. VOTING DISCRIMINATION IN LOUISIANA

Just prior to Homer Plessy's challenge to "separate but

equal' rail service, Louisiana was moving to deny black

citizens the political advances made during Reconstruction.

In 1898, a Constitutional Convention met to create a

"White Supremacy Constitution.'1 The convention set up

strict literacy and property prerequisites to registration

for voting that would limit black registration. The

convention then invented a "grandfather clause,' which

exempted any male whose father or grandfather could vote

- 4 -
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before January of 1867. (See 1898 Louisiana Constitution,

Article 197, Section 5).

This proved effective. In January of 1897 there were

130,344 black citizens registered to vote. After the new

constitution went into effect, all but 5,320 black

registered voters had been eliminated - a net loss of

125,024 voters 
2

With the 1921 Constitution, Louisiana again moved

aggressively to prohibit black citizens from fully

participating in the electoral process. Article 8, Section

1(c) instituted a Ogood character" clause and an
"understanding" clause to block registration by black

citizens. Anyone in a common law marriage or who had an

illegitimate child, or any other character "problem"

apparent to the registrar of voters could be denied

registration. The "understanding" clause demanded that upon

request of the local registrar, a person could be denied the

right to register if they could not give a reasonable

interpretation of any section of the Louisiana or U.S.

Constitution.

These obstacles to voter registration were operative

until 1963 when a threg-judge court struck them down. L..

v. Louisiana, 225 F.Sapp. 353 (E.D. La. 1963) affirmed 380

U.S. 145 (1965).

- 5 -
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D. TH HZMO OF 1IDUAL AD
JUDICIAL IUT IOUo

Louisiana has actively fought every advance made by

black citizens since 1812. When an opportunity presented

itself for progress, Louisiana fashioned a new barrier.

Only by active use of the judicial system has any progress

been possible in the area of voting rights and

reapportionment.

In "Voting Rights: A Case Study of Madison Parish

Louisiana' 38 University of Chicago Law Review 726, a

research project of the American Bar Asaociation shows

clearly and in great detail the necessity of federal

intervention by the Justice Department and the federal

courts in securing and protecting the right to vote in

Louisiana.

Every advancement towards equal justice has come about

only after a substantial battle. Louisiana voting rights

cases and other actions to end discrimination are legion. A

few that illustrate:

Byrd v. price, 104 F.Supp. 442 (W.D. La. 1952) - stopping

use of voucher system to prevent registration in Bossier

Parish

Wvche v. Ward, #4628, (W.D. La. 1954) - barriers to voter

registration in Madison Parish;

Davs± H._O.hl i_£er , (E.D. La. 1957) -
desegregation of N. 0. streetcars;

- 6 -
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U.S. v. Manning, 205 FoSupp, 172 (W.D. La. 1962) - voting

discrimination in East Carroll Parish;

U.S. v. Ward, 222 F.Supp. 617 (W.D. La. 1963) - voucher

system in Madison Parish;

n 297 F.Supp. 60 (W.D. La. 1968) -

discrimination in absentee ballots;

s 297 F.Supp. 46 W.D. La. 1969) -

discriminatory manipulation of v ing machines;

Toney v. White, #15,641 (W.D. La. 1979) - purge of black

voters.

In voting rights cases the Justice Department and the

federal cp-drts have been involved in nearly every

reappo ionment of a Louisiana political subdivisions East

C rroll Parish 3, Baton Rouge4, New Orleans5, Iberville

>__Parish6, Rapides Parish7 and many, many others.

The last statewide reapportionment by the Louisiana

legislature was also challenged by black citizens. It was

8thrown out and the lines re-drawn by a special master, just

as this one should be.

R. CONCLUSION

There are many in-depth reviews of the attempts by

Louisiana to stop black citizens from fully participating in

the electoral process.
9

It is clear that this has been going on since 1812, and

it is unfortunately still going on.

- 7 -
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Louisiana politicians do not respect the constitutional

rights and the voting rights of its black citizens. Even

the human rights of its citizens are routinely denied. In

Ironton, Louisiana, an all-black town had to wait until two

years ago for running water. Until 1978 their water was

brought in by truck i Only after civil rights remedies were

pursued and the '60 Minutes television show became involved

did the town's residents receive what every other white town

in Louisiana has for decades - water. If human rights can

be so blithely denied, is it any wonder that the right to

vote is denied?

The plan for reapportioning the U.S. Congressional

Districts is a continuation of the long history of voting

rights abuses in Louisiana. In its historical context, it

appears almost as if it should have been anticipated. Like

the other instances of voting rights abuse, it must be cured

by prompt action on the part of the Justice Department and

the federal courts.
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F. ffIS8FORY FOOOTES

1. Dufour, P., Ten Flags in the Wind, p.239.

2. See U.S. V..Louisiana, 225 F.Supp. 353 at page 374.

3. 96 S.Ct. 1083

4. 594 F.2d 56

5. 96 S.Ct. 1357

6. 536 F.2d 101

7. 315 F.Supp. 783

8. 333 F.Supp. 452 (M.D. La. 1971) Bussie v. McKeithen.

9. Four excellent historical reviews of Louisiana's refusal

to allow black -citizens full -parity in its social, economic,

legal and political systems are the following:

"Modifications in Louisiana Negro Legal Status Under

Louisiana Constitution, 1812-1957' by Paul A. Kunkel in

volume XLIV of The Journal of Negro History, pages 1-25,

January 1959; 0 'Voting Rights' A Case Study of Madison

Parish Louisiana," 38 U. Chicago Law Review, pages 726 -

787; 'Negro Voting Rights' 51 Virginia Law Review 1053

(Louisiana emphasis, pages 1965 - 1979) 1965; and in the

reported decision of U.S. V. Louisiana, 225 F.Supp. 353

(E.D. La. 1963), affirmed 380 U.S. 145-d 9165) wherein Judge

Wisdcm gives a detailed lesson in Louisiana's history of

denial of justice to its black citizens.

- 9 -
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IV. CHANGES IN LOUISIANA POPULATION 1970-1980

In 1979, Louisiana had 3,644,637 citizens. 2,541,498

were white (or 69.8%) and l,98",832 were black (or 29.8%).

In 1980, Louisiana had 4,293,972 citizens, a 15.3%

increase. Of this number 2, 911,243 are white (or 69.2%)

and 1,237,263 are black (or 29.4%).

CHART 1 - LOUISIANA-

XAr Total white Black l ak
Population

1970 3,644,637 2,541,498 86,832 69.8 29.8

1980 4,203,~92 2L911M3i 1.2376263 6i.2 2L.4

Change: +559,335 +369,745 +150,431 -.6 -. 4

Around the state, the City of New Orleans lost

population in the white community while the black population..

grew r-

CHART 2 - NEW ORLEANS -

Xe" Total White Black Whitek
Population

1979 593,471 323,420 267,308 54.4 45.0

1980 55..Z88 236m97 398 116 42.552

Change: -35,989 -86,453 +49,828 -11.9 +10.2

- 10 -
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, V. LOUISIANA'S SUSNIIYD PLAN

The plan submitted by the state reduces the number of

black population majority districts in Louisiana from 17 to

14. They admit this in their "statement of anticipated

effect of change on members or racial minority groups."

The plan submitted by the state reduces the number of

black majority districts in New Orleans from 11 districts to

7. The state admits this in one part of their plan (page 23

of "Reasons for Reapportionment Change") but denies it in

another part (see "Statement of Anticipated Effect').

The state blac population remained stable from 1970 to

1980 - at 29%. During the decade, the population trends had

more black citizens coming to the cities. New Orleans, for

example, went from 45% to 55% black in the 1970's.

The state glosses over these losses of black majority

districts by trying to confuse-the issue by:

Comparing legislators with legislative districts;

Witholding information about population changes; and

By applying standards to exclude black majority

districts while violating those same standards in creating

white majority districts.

It does not work.

No amount of false comparison and fancy footwork can

obscure the facts of reaj losses in black districts.

In 1970 districts, with 1980 census data, there were 17

black majority districts around the state. Under the new

- 11 -
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plan, there are 14.

In 1970 districts, with 1980 census data, there were 11

black districts in New Orleans. Under the new plan, there

are 7.

These are real losses. The state does not come close

to carrying their burden of proving these losses do not

dilute minority voting strength. That is the effect. We

submit that is the intention of the state's plan.

- 12 -
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VI . OBJECTIONS

A. OVERALL DILUTION OF
BLACK VOTING STRENGTH

Prior to the reapportionment of Louisiana's House of

Representatives there were 17 black majority districts:

Districts 2, 4, 17, 63, 67, 68, 87, 88, 90, 91, 92, 93, 95,

96, 97, 101 and 102 were black population majorities with

1980 census data.

After reapportionment, there were 14 black majority

districts - a loss of 3 black majority districts despite the

fact that the percentage of black citizens in Louisiana

remained stable. The state does not dispute this loss.

The new black population majority districts are-:

Districts 2, 3, 17, 34, 58, 63, 67, 91, 93, 95, 96, 97, 101

and 102. (Chart 3, on the next page, shows what happened to

the districts involved.)

Twelve districts had their black population percentage

decline and eight districts increased their black population

percentage.

Districts 2, 4, 67, 68, 87, 88, 90, 92, 93, 97, 101 and

102 lost a total of 260.9 percentage points of black

population, while Districts 3, 17, 34, 58, 63, 91, 95 and 96

gained a total of 99.2 percent points of black_

population, for a net loss of 161.7 points!

B. DILUTION OF BLACK VOTING
STRENGTH IN NEW ORELANS

In the City of New Orleans the effect of the

- 13 -
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GM 3 - WM uML'a1J= DI N 3 M ( AM M ME UMrw

DISTRICT REFU %WHITE %BLACK APT&E %WHITE ULCK

2 8.7 91.9 9.7 99.9

3 54.9 44.2 28.8 70.5

4 46.4 53.0 79.6 19.4

17 36.0 63.5 31.0 68.5

34 -61.0 38.5 32.5 67.0

58 58.4 41.4 49.6 59.3

63 26.9 73.6 18.6 89.8

67 15.8 82.7 31.9 64.6

68 46.2 53.2 52.2 46.8

87 49.8 57.8 56.3 39.6

88 32.9 67.1 96.3 1.4

99 42.8 56.4 59.5 48.4

91 26.5 72.7 17.3 81.9

92 32.7 66.2 77.1 20.4

93 15.6 83.6 27.5 71.4

95 44.5 52.2 35.2 62.6

96 33.8 64.6 20.9 -79.0

97 16.8 82.2 19.7 78.7

191 9.8 89.4 14.4 84.8

192 3.9 95.8 46.4 52.9

-14-
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Legislature's dilution of black voting strength is most

clearly demonstrated.

New Orleans has the largest population of black

citizens in the entire state, In the decade from 1970 to

1980, the City lost 35,989 in population while the rest of

the state grew. New Orleans had therefore to give up 3 of

its 18 seats in the House of Representatives in the

reapportionment process.

Despite the fact that New Orleans' black population

actually increased both in real numbers and in a percentage

of the Dopulation from 45% in 1970 to 55% in 1980 (see Chart

2, page 1o), the legislature severely cut back on the number

of black majority districts.

Prior to the reapportionment in 1981, 1 of the 18

house districts in New Orleans had over 50% black majority

population. Seven districts were majority white. After

reapportionment, the number of black majority districts fell

from 11 to 7 and the number of white majority districts

-increased from 7 bo 81 An exact reversal of what happened

to the City's pDOulation|

Chart 4 shows that prior to reapportionment, Districts

87, 88, 90, 91, 92, 93, 95, 96, 97, 101 and 10-2 were

majority black districts. Districts 86, 89, 94, 98, 99, 100

and 103 were majority white. After reapportionment,

- 15 -



669

Districts 91, 93, 95, 96, 97, 101, and 102 were black

majority districts while Districts 86, 89, 90, 94, 98, 99,

100 and 103 were white majority. Three other districts were

renumbered in a different part of the state.

CMW 4 - I lIU D11J hM 10 AM Ah .... .

86

87

88

89

90

91

92

93

94

95

96

97

98

99

100

101

102

103

12.8

57.8

67.1

15.1

56.4

72.7

66.2

8306

3.5

52.2

64.6

82.2

39.8

39.4

42.2

89.4

95.8

34.5

82.7

40.8

32.0

82.9

42.8

26.5

32.7

15.6

95.4

44.6

33.8

16.8

58.0

59.3

51.0

9.8

3.9

63.9

86

87

88

89

90

91

92

93

94

95

96

97

98

99

100

101

102**

103

15.2 79.7_

went to Jeff. Par.

went to Jeff. Par.

21.4 76.8

48.4 50.5

81.9 17.3

went to Jeff. Par.

71.4 27.5

13.7 84.9

6.26 35.2

79.0 20.0

78.7 19.7

35.9 62.4

42.4 56.1

36.7 52.5

84.8 14.4

52.0 46.4

47.8 51.3

The effect of this is spelled out in the following:

Prior to reapportionment, black majority districts comprised

- 16 -
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61% of the New Orleans house seats. After reapportionment,

black majority seats fell from 61% of the New Orleans share

to 46% of the share, white majority districts increased from

39% to 54%, while the population of New-Orleans shifted from

45% black to 55% black I The white dominated legislature

made the black commuity absorb all of the loss in seats that

came about primarily because over 80,000 white left the City

in the 1970's. -In addition, the legislature has made the

white seats increase a seat despite the fact that the white

population fell 10% in the City.

This is clearly retrogression and also evidences the

legislature's intent to rob black citizens of a fair

proportion of the house seats.

Clearly, New Orleans suffered a serious setback in

black voting strength by reducing its share of black

population majority House seats from 11 to 7.

Clearly, the white surge ahead in population majority

seats from 7 to 8, while at the same time losing 10% of the

population, fhows that unjustifiable white advancements were

made at the expense of black citizens.

As the New York and North Carolina objections noted,

the governing body must demonstrate that the plan "fairly

reflects the strength of (minority) voting power as it

exists today, "quoting Migsissipi v. U. S., 490 F.Supp.

569, 581 (D.D.C. 1979). It is also the duty of the Justice

Department to compare "the projected impact of the proposed

- 17 -
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plan with the expected election results* under the present

plan. (See New York Letter).

Additionally, several plans that were before the

legislature were significant improvements over the plan

adopted. These plans are analyzed in depth in Section VII

ot this comment. The plan proposed by Representatives

Jackson and Johnson -could have more. fairly dealt with the

eastern part of New Orleans. Other plans of the League of

Women Voters, the Survival Coalition and the Legislative

Black Caucus, were also offered. These plans all show how

possible it .was to deal with New Orleans fairly-and in a

nondiscriminatory. fashion. The Henderson plan, attached to

this comment as Appendix 3, affords yet another opportunity

to reapportion in a fair manner.

The loss of black majority districts, the increase of

white majority districts despite substantial loss of white

population, and the number of alternative reapportionment

plans that do not dilute black voting strength, indicate

that the legislature's actions had the effect of diluting

black voting strength and effecting a "retrogression" in.

minority participation in the political process.

There are several indications- that the Louisiana

legislature was fully aware of what it was doing and in

fact, intended to discriminate against black participants in

the reapportionment of New Orleans.

The history of Louisiana politics and the repeated

- 18 -
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attempts to frustrate gains by black citizens has been set

out at Section III, prior to this. These past blatantly.

discriminatory actions of the Legislature must be used as a

context in which to evaluate the present discriminatory

actions. Is this present discrimination an accident?

Historical analysis suggests not.

In Appendix 2 there are clippings of news accounts

surrounding. the Louisiana reapportionment. A cursory

examination of these clippings demonstrates that the cries

of protest from black legislators were raised again and

again to-point out the injustices complained of here.

Despite, these warnings, the legislature plowed ahead

trampling the obvious criticisms. The total lack of

response to calls for nondiscriminatory plans again suggests

a purposeful discrimination.

The maps of the districts in Appendix 1 also show that

zigs and zags were made to include and exclude on the basis

of race. Gerrymandered districts are now the rule and not

the exception. Natural boundaries are ignorea so that

racial boundaries can be manipulated.

Finally, there appears no nonrac-ial justification for

such actions. The Louisiana plan and its- supporting

materials make a token effort to justify their activities on

the basis of staying within court-ordered boundaries but a

glance at the contorted districts that result show this is

only an argument of convenience. -The Henderson plan,

- 19 -
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attached at Appendix 3, shows how much cleaner these

districts look, have a lower deviation, and still not dilute

minority participation.

No, if one-looks at Louisiana's history, the news

accounts of the process, the districts themselves, and the

exclusion of all reasonable alternatives , it becomes clear

that the Louisiana legislature's reapportionment plan had

not only the effect but also the purpose of discriminating

against black citizens.

C.- DILUTION OF BLACK VOTING

STgH IN LAFAYETTE

The City of Lafayette has a total population of 81,961

according to the latest Census data. There are 57,776

whites and 22,832 blacks with the City's population being

28.4% black.

The black community in Lafayette is clearly defined and

bounded by significant geographical and natural boundaries.

This area, called Lafayettes Central City, has a

growing black population., The-core of this is precincts:

1B4; ilC; iC2; 1C3; 2D3; 2E1; 2F1; 2F2; 2F3; 3G1; 3H2; 3H3;

311; 312; 313; 314; 3151 4L3; and 4L4. If placed all

together these..would constitute a black majority district of

about 56%.

The legislative plan divides this black population

center between districts 42 and 44.

- 20 -
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All of the other plans submitted to the legislature on

a state level (the plans of the Survival Coalition, League

of Women Voters and the Legislative Black Caucus) did not

divide the black community nearly as much. (See Appendix 6

for alternative plans.)

Other plans submitted at the regional hearing on

reapportionment in Lafayette also did not divide the

community. These plans include plans submitted by Charles

Johnson, a prominent Republican, as well as similar plans

submitted by the Louisiana Black Assembly (Othe Darnel

Plan") and others. (See Appendix 6 for these plans.)

The Henderson plan, submitted with this comment, also

shows the ease of implementing a nondiscriminatory plan.

Considering the overwhelming number of alternatives

which do not' divide the black community, the geographical

compactness of the district, and the fact that the black

community is growing - the legi-slative plan is a

retrogression and should be voided. In the same sense as

the City of New York could not justify their reapportionment

on an argument of maintaining the status g=, so must the

legislature's claim of maintaining the 1979 boundaries

fall.

Attached to this comment, in Appendix 6, are copies of

news clippings outlining the discussion going on during the

hearings and decisions on reapportionment. These

demonstrate a willingness to override the legitimate

- 21 -
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concerns of non-dilution.

The Justice Department has had to object to at least

three other Lafayette redistricting plans (two police jury,

one school board).

These indicators, plus the absence of any viable

justification for the legislatively adopted plan, demonstrate

clear intent of the legislature to purposefully deny--aocess

of the minority community to the political process.

- 22 -
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VII. ALTERNATIVE PLANS

General alternative plans were submitted to the

legislature for their review. All of the plans had more

black majority districts than the adopted plan.

The Survival Coalition submitted a statewide plan that

had 20 black majority districts. This plan, which is

attached as Appendix 5, complemented the House Committe plan

and added 7 black districts. This plan was rejected by the

state.

The Black Caucus submitted a plan which created 17

black majority districts. This too was rejected even though

it really only maintained the statue .=

Attached as Appendix 3 is a plan drawn up by Gordon

Henderson, an expert in reapportionment, who developed this

plan u _hf l L_1_L._htA in its
submission.

The Henderson plan demonstrates what could be done if

the legislature truly followed its own criteria. His

districts have much lower-population variances, % total

versus over 9% by the state His districts are also

consistently more compact and cross fewer ward and parish

lines... Additionally, the Henderson plan creates

black population majority districts.

- 23 -
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VIII. CONCLUSION

Louisiana's redistricting plan for its House of

Representatives is defective because it clearly has the

effect and the purpose of turning back the clock and again

diluting the voting rights of black citizens of the State.

The plan is objectionable and the Justice Department

should act accordingly.

- 24 -
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VOTING RIGHTS IN THE SOUTH-TEN YEARS OF LITIGATION CHALLENGING
C ONTINUING DISCRIMINATION AGAINST MINORITIES

(By Laughlin McDonald, Director. ACLU Southern Regional Office)

INTRODUCTION

This report discusses the litigation and administrative proceedings brought by
the Southern Regional Office of the American Civil Liberties Union over the past
ten years to combat racial discrimination in voting In the South. It assesses the
impact of the Voting Rights Act of 1965, and the need for extending Its special
provisions beyond their effective expiration date in August 1982.

The report is divided into five sections. The History of Disfranchisemcnt details
the lengths to which post-Reconstruction governments in the South went to make
sure that minorities would never be able to exercise the power of the vote. It Is a
sorry record which cannot be dismissed simply as "past history," because its leg-
acy of voting discrimination remains powerful to this day.

Modern Enfranchisement describes the slow steps, recently taken, toward secur-
ing equal voting rights for minorities, steps which culminated in the Voting
Rights Act of 1965.

Progress Under the Voting Rights Act shows how the act has Increased black
voter registration and the number of minorities elected to office.

Continuing Barriers to Equal Political Participation, the heart of the report,
proves through the accumulated evidence of ACLU lawsuits that voting discrim-
Ination has not disappeared. The problem remains widespread and persistent. The
part on Section 5 Noncompliancc shows how many local government have blat-
antly and repeatedly ignored the requirements of the Voting Rights Act and in-
stituted new voting procedures that are discriminatory and illegal. The Use of
Discriminatory Voting Practices Adopted Prior to the Voting Rights Act presents
the even more difficult problem of existing voting practices that are clearly dis-
criminatory but that cannot be reached effectively by the Voting Rights Act as
currently interpreted.

Conclusion-s and Recommendations states the inescapable: the Voting Rights
Act must be extended and its provisions strengthened. To improve enforcement
of the Act, the U.S. Attorney General should actively monitor changes in voting
procedures, and victims of voting discrimination should lie able to collect damages
from local officials. To hell) successfully challenge discriminatory voting proce-
dures instituted before passage of the Act. Section 2 should be amended to
restore tfie original intent of Congress, namely that election procedures are un-
lawful if they have a diserninatory purpose or effect.

The ACLU's Southern Regional Office opened in 1965 to assist in the struggle
for equal rights in the South. Our program, then and now, consists primarily of
litigation. In the beginning, the Southern office concentrated on jury and prison
desegregation, and handled such cases as Whitus v. Georgia (1967),[1] invalidat-
ing discriminatory Jury selection procedures in Georgia, and Lee v. 11'ashington
(1968), [2] declaring racial segregation unconstitutional in prisons and Jails in
Alabama. We did voting rights cases as well, including Reynolds v. Sims
(1964), [3] which applied the one person-one vote principle to state legislative
rea pportionment.

Beginning in the early 1970's, however, our emphasis centered on voting rights.
That was so, not because of any pre-c(onceived plan to concentrate on that kind
of litigation, but for the reason that the predominant civil rights complaints we
received from the black community were of continuing discrimination in the elec-
tive process. More often than not, the complaints were about the inability of
blacks to elect candidates of their choice to office.

The complaints from local blacks acknowledged what has long been known,
that equal voting rights are key to the provision of governmental services. When
an official accountable to black voters sits on a city council and helps decide who
will be tho new city clerk or police dispatcher, the chances of a black applicant
being considered and actually hired are improved than if the council is account-
able only to whites. When blackfi participate in the decision of where to pave
streets, chances are sharply Increased that the dirt road in the long-neglected
black section of town will get a new surface.

But the complaints also acknowledged that equal voting rights involve more
than paved streets and Jobs, important as they are. There is an intrinsic value
to effective political participation. including office holding, that transcends the
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provision of services. As Reconstruction and its aftermath of black disfranchise-
ment demonstrate, equal voting rights are nothing less than an essential condition
for racial equality itself.

Special acknowledgement is due the lawyers who helped prosecute the cases
described in this report: Southern Regional Office staff Nell Bradley and Chris-
topher Coates; past staff attorneys Reber Boult, Morris Brown, Emily Calhoun,
and Norman Siegel; past director Charles Morgan, Jr.; cooperating attorneys
,James Blumstein, John Brittain. Herbert Buhl, Jeanne Chastain, Bob Cullen,
Armand Derfner, Lois Goodman, John Harper, James Head, 1. S. Leevy Johnson,
Peggy Mastroianni, Ray McClain, Frank Parker, Julian Pierce, Henry Sanders,
Edward Still, and David Walbert.
, Several cases were cosponsored by the ALCU with other organizations: Geor-

gia Indigent Legal Services; National League of Women Voters; and Lumbee
River Legal Services. The Indcx to the report lists all ALCU cases by name and
jurisdiction, and identifies those which are cosponsored as well as those iu which
the AICU participated as ancus curae.

This report could not have been completed without the able secretarial assist-
ance of l)onna 3sutern and Marilyn Bright, nor the editing of Arl Korpivaara
and Laura Murphy.

Finally, I wish to thank Ira Glasser, executive director of the ACLU. and his
predecessor, Aryeh Neler, for their constant support and encouragement of the
work of the Southern Regional Office.

LAUGHLIN McDoNALD,
Director, Southern Regional Ofice,

ACLU Foundation, Inc.,
Atlanta, Georgia, January 1982.

NOTES
1. 385 U.S. 545 (1967).
2. 390 U.S. 333 (1968).
3. 377 U.S. 533 (1964).

HISTORY OF DISFRANCHISEMENT

Prior to the Civil War, voting was typically limited throughout the country
to white male property owners over 21 years of age. In only six northeastern
states did blacks have any access at all to the franchise.[1] After the war. the
confederate states were compelled by the First Reconstruction Act of 1867 to
adopt new constitutions guaranteeing male suffrage without regard to race
as a condition for re-entering the Union.[2] Subsequently, the Fifteenth Amend-
ment was adopted in 1870, guaranteeing nationwide-at least in theory-the
equal right to vote irrespective of "race, color, or previous condition of servitude."

The Thirteenth Amendment, abolishing slavery in 1865, has also been held
to prohibit discriminatory election procedures,[3] while the Fourteenth Amend-
meiit, with its general prohibition of discrimination, has been widely used in
more recent times to protect the equal right to vote.J4]

Congress promptly implemented the Fifteenth Amendment by enacting a va-
riety of election laws. L5] The right to vote in all national and state elections was
guaranteed. Election officials were required to give all citizens the equal chance
to cast ballots and various discriminatory acts were made federal crimes, In-
eluding the violation of state law in a federal election by any s-tate or federal
official. A system was also established of federal supervision of elections and
voter registration.

During the early years of Reconstruction, Congress enforced the Fifteenth
Amendment and its enabling legislation through criminal prosemtions, the elec-
tion supervision program and by dispatching federal troops to protect black
voters from public and private fraud and intimidation.(6] Blacks registered and
voted in substantial numbers and many were elected to local, state and
national offices. Some states were nominally under black/Republican control,
while 20 blacks served in the House of Representatives and two in the United
States Senate during Reconstruction.[7]

Southern whites, however, never acquiesced to black enfranchisement. Edge-
field County, South Carolinn, home of the notorious B. R. "Pitchfork Ben" Till-
man, was typical of the timeand place.t8] After the grant of general suffrage in
1867, local Democratic and agricultural societies were formed in the county
whose purposes, among others, were to use social and economic coercion to
deter blacks and white Republicans from voting. The Democrats failed in these
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early attempts to regain dominance, and as a consequence turned to fraud and
violence as a mpans of restoring political control. Rifle and sabre clubs were
formed in virtually every township, and operated as a terrorist wing of the
Democratic Party.

Tillman was a charter member of one such club, the Sweetwater Sabre Club,
organized in 1873. He became captain three years later, and was in command
when two of his men executed Simon Coker, a black state senator from nearby
Barnwell. (9]

Violence reached its zenith in Edgefield in July, 1876, at the infamous massacre
in the town of Hamburg. Tillman, one of the participants, conceded that it
"had been the settled purpose of the leading white men of Edgefield to provoke
a riot and teach the Negroes a lesson and if one did not offer, we were to make
one."[10] Rampaging whites attacked the town and killed a number of blacks.
When none were tried or convicted for the murders, it was taken as a sign
that Republican control had been broken, and that Reconstruction was coming
to an end.

The results of the next county election in 1876 were determined by the "Edge-
field Plan" for redemption, authored by George Til'man and General Martin
Witherspoon Gary, the fierce unreconstructed "Bald Egle of the Confederacy."
The watchword adopted for the campaign was "Fight the Devil with Fire."

Every Democrat, the standing rules provided, "miist feel honor-bound to control
the vote of at least one Negro, by intimidation, purchase, keeping him away or as
each individual may determine, how he may best accomplish it." [11] As for vio-
lence, never merely threaten a man: "If he deserves to be threatened, the necessi.
ties of the times require that he should die." (12] Tillman wrote later that "Gary
and George Tillman had to my personal knowledge agreed on the policy of terror-
izing the Negroes at the first opportunity." [18]

On election day, Gary and several hundred armed men seized the two polling
places in Edgefield-the Masonic Hall and the courthouse-and refused to allow
blacks in to vote. Open race warfare, together with Gary's doctrine of voting
"early and often," was enough to ensure a Democratic majority.

The following year, the Edgefield Plan was essentially condoned by the Compro-
mise of 1877, ending Reconstruction and withdrawing federal troops from the
South. (14] Control of Edgefield and the region as a whole was left to men like
Tillman, who had vowed never again to see whites subjected to the humiliation of
black enfranchisement.

The Democratic redeemers, such as Tillman, had been substantially aided in
their recapture of political power by the courts and Congress which systematically
dismantled many of the Reconstruction civil rights laws. On March 27, 1876. the
Supreme Court, in a pair of decisions, declared unconstitutional, or narrowly con-
strued, major provisions of the Enforcement Act of 1870, the effect of which was
to undermine Congress' attempts to protect black voters from official and private
intimidation. [15] The Court continued its assault upon the civil rights laws in a
series of later opinions essentially nullifying the Rcconstruction acts designed to
guarantee equal rights to blacks. (16]

Not all decisions construing the Reconstruction Acts were hostile to the rights
of blacks. Ex Porte Siebold (17] and Ex Porte Yarbrough [18] acknowledged the
guarantee of equal protection in voting in congressional elections. [19] Since most
states utilized the same registration and election procedures for state as well as
federal officials, the effect of these decisions was to allow the courts in later, more
receptive years to regulate voter fraud and abolish the discriminatory all-white
primary. (20] But as far as the post-Reconstruction years wer concerned, these
cases were the exceptions, and were never effectively enforced.

The effects of the Compromise of 1877 and the process of federal disengagement
from state politics were predictable. The Southern redeemers, led by men such as
Ben Tillman, were set increasingly free to institutionalize white supremacy.

In South Carolina, the legislature passed in 1878 a law eliminating precincts in
strong Republican areas and requiring voters to travel great distances to cast a
ballot. Then in 1882, a complicated ba'loting procedure, amounting to a literacy
test, was introduced; and another law required eligible voters to be registered by
June, 1882. Those who failed to register were barred from registration thereafter,
and the only additional registration was for those who became eligible after June,
1882.

Local officials had full discretion in implementing the registration requirements,
and aggrieved persons had to appeal within five daya and institute suit within 15
days. The laws were an invitation to fraud, and were used for the sole purpose of
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disfranchising blacks. [21) Similar methods of "regulating" the black vote were
adopted In other Southern states. [22)

Even though politics had been successfully redeemed in the South within a
few years of the end of Reconstruction, ruling whites still felt the need for
more systematic means to take the actual ballot out of the hands of blacks, and
to replace their despised Reconstruction constitutions, often known derisively as
Radical Rags. Moreover, the fraud and corruption which it had been neces-
sary to practice to restore white supremacy had distorted the political process
nearly beyond recognition or use. Some kind of reform, some permanent, techni-
cally legal way of taking away the vote from blacks, was clearly needed.

Judge J. J. Chrisman of Mississippi, a state which was to lead the movement
for permanent disfranchisement, commented upon the condition of things in
his state in 1890: "(ilt Is no secret that there has not been a full vote and a fair
count in Missisippi since 1875--that we have preserved the ascendancy of the
white people by revolutionary methods. In plain words, we have been stuffing
ballot boxes, committing perjury, and here and there in the State carrying elec-
tions by fraud and violence until the whole machinery for election was about to
rot down. No one would deliberately choose to perpetuate such methods .. who
was not a moral idiot."[23]

To accomplish "legal" disfranchisement of blacks, Mississippi called a consti-
tutional convention in 1890. There was nothing covert about the nintives of
the conventioneers, nor the purpose of the convention itself. The intent, quite
simply, was to disfranchise as many blacks as possible within the limitations of
the Pourteenth and Fifteenth Amendments. As one delegate declared: "That Is
what we are here for today to secure the supremacy of the white race."[24]
Another remarked more poetically, but equally to the point: "We are embarked
in the same ship of white supremacy, and it Is freighted with all our hopes."[25]

The convention favored repeal of the Fifteenth Amendment and adopted such
a position In the Resolution of its Preamble Committee. Repeal, however, was
out of the question as a matter of political reality. The delegates would have to
content themselves with lesser measures. None doubted that they would be
found. As one delegate declared: "The remedy is in our hands. We can if we will
afford a safe certain and permanent white supremacy in our State." [26]

A new constitution was adopted on November 1. 1S90. While the Corstitution
of 1869 had granted the right to vote to any male over the age of 21 resident
in the state for six months and not disqualified by reason of insanity, idiocy, or
conviction of certain crimes, the new constitution imposed a residency require-
ment of two years, payment of an annual poll tax, and passage of a literacy
test as conditions for voting.

The literacy test stood to have a devastating impact ulon blacks. At the time
of its adoption, 76% of blacks In Mississippi were illiterate. Still, 11, of whites
were also illiterate. To make certain that the test did not accidently disfran-
chise some whites, for that was never its purpose, an exemption from literacy
was created in favor of those who could understand any section of the state con-
stitution read to them by the registrar. The exemption, administered as it was
by whites, was nothing rore than another device for disfranchising blacks
without at the same time depriving any illiterate whites of the ballot.

The disfranchisement measures adopted by the 1S90 convention were effec-
tive beyond belief. In 1867, 70% of the black voting age population in Mis-
sissippi was registered to vote. 13y 18,9. the figure had plummeted to 9%.

Years later, at a reunion of delegates of the Convention of 1890. the Chair-
man conceded that : "It was no easy task for the convention ... to enact a State
constitution practically eliminating from the electors of the State at least eight-
Tenths of its colored people, citizens of the United States, in the face of the Fif-
teenth Amendment."[27] Judge R. It. Thompson. another reunion delegate, was
still in awe of the convention's accomplishments. There was "scarcely a conceiv-
able scheme having the least tendency to eliminate the Negro vote that was not
duly considered by the convention," he said. "It is regrettable that all the sug-
gestions .. , were not recorded; had they been preserved, the record would be a
monument to the resourcefulness of the human mind."[28]

The delegates of the Convention of 1890 were mindful of the Fifteenth Amend-
ment and were careful to cast the provisions of the new constitution in racially
neutral terms. But they need not have been, for in 1894 all but seven of the
forty-nine sections of the Enforcement Acts were repealed by Congress at a
single stroke.[29] Suffrage laws were reduced even more when the Criminal
Code was adopted in 1909.[30]
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Other Southern states followed Mississippi's lead, and with the exceptions
of Texas and Florida, adopted literacy tests for voting as the heart of their
disfranchising schemes. The ranks of black registered voters were devastated by
these states strategems.[31]

Still, no device wag to be overlooked in safeguarding the electorate. Eleven
States in the South eventually adopted all-white primary elections, from which
even those few blacks who were registered were excluded from voting. Since nom-
ination in the primary was tantamount to election to office In these states,
blacks were totally shut out from the political process.

Challenges were made to the disfranchising schemes of South Carolina,[32]
AlabamaJ33] Virginia, [34] and Mississippi,[?35] but the Supreme Court dis-
missed them on technical or procedural grounds, glossing over the racial dis-
crimination patent in the records before it. The Supreme Court continued to up-
hold the various devices for disfranchisement over the fifty years. In 1937,
it found the poll tax constitutional as an "appropriate" condition for suffrage
within the power of the states to impose.[36] All-white primaries were approved
of In 1935, provided they were not required by state law.[37] Literacy tests
were held constitutional as late as 1959, because they had "some relation to
standards designed to promote intelligent use of the ballot."[38]

Nearly 90 years after its adoption, the Fifteenth Amendment's promise of
equal voting lay broken at the hands of Congress, the courts, and the individual
states of the Union.
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MODERN ENFRANCHISEMENT

The modern movement for enfranchisement began in the national legislature
in 1957 when Congress passed the first Civil Rights Act since the Civil War.[l]
The Act created the six member Commission on Civil Rights and gave it the
duty of gathering information on discrimination in voting. Interference with
voting in federal elections was prohibited, and the Attorney General was au-
thorized to bring lawsuits to protect equal voting rights. Procedures were also
provided for holding in criminal contempt those who disobeyed court orders
prohibiting discrimination.

The Act was amended in 1960 to authorize federal referees to investigate vot-
ing discrimination and to register qualified voters.[2] Four years later. Con-
gress passed the Civil Rights Act of 1964. It provided, among other things, that
black registration be based upon the same voter qualifications which traditionally
had been applied to whites: any literacy or other tests for voting be given en-
tirely in writing; immaterial errors in answering test questions or fulfilling reg-
istration requirements not be made the basis for denying voter eligibility; and
a sixth grade education was rebuttal evidence of literacy.[3]

The 1957, 1960 and 1964 acts, although they were often used effectively to deal
with particular voting rights infringenents[4] did not result in the enfranchise-
ment of any appreciable number of people. That was true primarily because
the acts depended upon litigation for enforcement. Litigation, often involving
countless appeals and retrials, to some extent merely played into the hands of
recalcitrant officials and gave them further opportunity to evade their obliga-
tions under the law.

V _706 0 - 83 - 4
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From 1957 to 1965, the Attorney General brought 71 suits under the three
acts,t5] but voter registration in Mississippi increased from 4.4% in 1954 to only
6.4% in 1965. The Increase in Alabama was from 14.2% in 1958 to 19.4% in
1964; in Louisiana, from 31.7% in 1956 to 31.8% in 1965.(6]

If any significant number of blacks were actually to be registered, clearing
some approaches different from that contained in the civil rights acts of the
1950's and early 1960's would have to be developed.

In 1905, Congress adopted an entirely new plan for voter legislation. Instead
of relying primarily on lawsuits as it had done in the past, Congress passed the
Voting Rights Act of 1965,[7] which suspended the standards responsible for
the exclusion df blacks from registration and placed supervision of new proce-
dures in the hands of federal officials. The Act, amended in 1970 and 1975, when
the protection was extended to language minorities.t8] contains both permanert
and special provisions. The permanent provisions apply nationwide, while the
special provisions apply only in jurisdictions that meet certain conditions speci-
fied in the Act.

The most important permanent provisions of the Act are: Section 2, which
bans discrimination in voting based upon race, ctlor or membership in a language
minority; (9] and Sections 4 and 201 which abolished "tests or devices" for
voting.[10] The term "test or device" includes literacy tests, educational require-
ments, good character tests, and exclusively English language registration
procedures or elections conducted solely in English where a single linguistic
minority comprises more than 5 percent of the voting age px)pulation of the
Jurisdiction.

Other permanent provisions: make it a crime to deprive or attempt to deprive
anyone of rights protected by t le Act ; 11) and abolished durational residency
requirements and established uniform standards for absentee voting in presi-
dential elections.[ 121

The most important temporary provision, often called the heart of the Voting
Rights Act, is Section 5.1131 Section 5 applies only in those jurisdictions which
used a literacy test or device for voting. and in which less than half of the
voting age residents were registered or voted in either the 194, 196, or 1972
presidential elections.t14] Twenty.two states, or parts of states, are presently
covered b Section 5--all of Alaska. Alabama. Arizona. Georgia, Louisiana, Mis-
stssippi. South Carolina, Texas and Virginia. and counties or towns in Connecti.
cut, California, Colorado, Florida. Ilawaii. Idaho. Massachusetts. Mchigan. New
Hampshire. New York. North Carolina. South Dakota, and Wyoming.[15]

Jurisdictions covered by Section 5 may not implement any changes in voting
unles-s they have first been pre-cleared. Pre-clearanee may lie obtained adminis-
tratively ly making a submission to the Attorney General. or judicially by filing
a declaratory judgment action in the federal court of the District of Columbia.
In either case, the jurisdiction seeking pre-clearance has the burden of showing
that the change does not have the purpose or effect of denying or abridging the
right to vote on account (of race, color or membership in a language minority.
If the jurisdiction cannot meet this burden, preclearance must be denied and
the change cannot be implemented.

A Jurisdiction may seek pre-clearance from either, or both, the Attorney
General or the District of Columbia courts. There is no appeal from the decision
of the Attorney General. but an appeal may he taken directly to the Supreme
Court to review a decision of the District of Columbia courts.f16] Administra-
tive submission to the Attorney General is a relatively simple and inexpensive
Process. No formal hearings or personal appearances are required, and a decision
I, guaranteed within 60 days (or 120 days if the department requests additional
information). Not surprisingly, sbtimission to the Attorney General has been
the usual method of seeking pre-c'earance.

Section 5 has been broadly construed to cover all proposed changes in election
laws. including those which are seemingly minor, such as the relocation of a poll.
ing place.t17] According to the Deimrtment of Justfe. apnroximatelv %S.0o0
changes in voting have been submitted for pre-clearance since 1965. See Table 1.
Of these, 815 changes--over half since 1975--were found objectionable. Table 2.
(Tables appear on pages 20-30.)

The changes most frequently. submitted have been annexations, relocation of
polling places, at-large elections, numbered posts, majority vote requirements, and
reapportionment. Table 3. The greatest numbers of objections since 1975 have
been to annexations, at-large elections, majority Note and numbered post provi-
sions, and redistricting plans. Table 4. Georgia has received the most objections,



226. Louisiana is second with 136, and Texas, which only became covered in 1975,
is third with 130.

Section 5 is enormously significant, for it prevents a jurisdiction from replacing
old forms of discrimination with new ones. As the Supreme Court recently ob-
served in an opinion affirming the constitutionality of Section 5: "Case-by-case
adjudication proved too ponderous a method to remedy voting discrimination,
when it had produced favorable results, affected jurisdictions often 'merely
switched to discriminatory devices not covered by the federal decrees.' "[18]
Section 5 was intended to block discrimination before it occurs, and place the
burden of litigation or administrative proceedings and delay upon the perpetrators
and not the victims of possibly objectionable practices.

Another special provision of the Voting Rights Act allows the Attorney General
to send federal examiners and observers to covered jurisdictions from which
twenty or more meritorious written complaints alleging voter discrimination have
been received, or if the Attorney General determines that appointment is necessary
to protect the equal right to vote.[19]

Examiners may register or list qualified voters. Those listed are issued registra-
tion certificates and may vote in all federal, state, and local elections. Federal
observers act as poll watchers and determine whether all the eligible persons are
allowed to vote and that ballots are properly counted. One hundred six counties
since 1965 have been designated for federal examiners, and a total of 136,744
people listed by them as registered voters.J20) Table 5.

The use of examluers and observers is not as frequent today as during the early
years of the Act's enforcement. Nonetheless, 733 observers were assigned by the
Attorney General to 21 counties in the covered Jurisdictions in 1980.(21] Table 6.

The special provisions of the Act allowing the appointment of observers and
examiners, and requiring preclearance, can also be applied to non-covered juris-
dictions through the so-called "pocket trigger" provisions of Section 3.[22]
Section 3 was designed to reach pockets of discrimination in jurisdictions not
otherwise covered by Section 5 and its provisions may be applied by any federal
court which has found a violation of voting rights protected by the Fourteenth
or Fifteenth Amendments. Federal examiner, have been appointed in three Juris-
dictions under Section 3[231 and pre-clearance has been required in three
others. (24]

The remaining special provision of the Act is Section 203 which requires cov-
ered jurisdictions in which a single language minority is more than 5 percent of
eligible voters, as well as noncovered jurisdictions in which language minorities
are more than 5 percent of eligible voters, and where the illiteracy rate within
the language minority is higher than the national average, to conduct bilingual
elections and registration campaigns.[25] More specifically, affected jurisdictions
are required to provide registration or voting notices, forms, instructions, assist-
ance, or other materials or information relating to the electoral procfs, including
ballots, in the language of the applicable language minority group if such items
and services are provided in English.

Jurisdictions required to provide bilingual election procedures include the en-
tire states of Alaska, Arizona. and Texas and approximately 215 counties and
townships, in California, Colorado, Connecticut, Florida, Hawaii, Idaho, Kansas,
Louisiana, Maine, Michigan, Minnesota Mississippi, Montana, Nebraska, Nevada,
New Mexico. New York, North Carolina, North Dakota, Oklahoma. Oregon, South
Dakota, Utah, Virginia, Washington, Wisconsin, and Wyoming. [26]

Jurisdictions may exempt themselves from Section 5 coverage, or "bail out," by
obtaining a declaratory judgment from the federal courts of the District of Co-
lumbia that for the preceding seventeen years (or fewer years if the jurisdiction
became covered in 1970 or 1975) no test or device for voting was used with a dis-
criminatory purpose or effect.[27] Because the Voting Rights Act banned tests or
devices in many states in 1965 (the ban was not made nationwide until 1970),
bail out will be virtually automatic for those states beginning on Augulst 6, 1982.

Chief Justice Earl Warren quoting from the Fifteenth Amendment, sumroartzed
the meaning of the Voting Rights Act in an opinion he wrote for the Supreme
Court in 1966 holding the Act to be constitutional:

After enduring nearly a century of widespread resistance to the Fifteenth
Amendment, Congress has marshalled an array of potent weapons against the
evil. . . . Hopefully, millions of non-white Americans will now be able to partici-
pate for the first time on an equal basis in the government under which they live.
We may finally look forward to the day when truly "[t]he right of citizens of
the United States to vote shall not be denied or abridged by the United States or
by any State on account of race, color, or previous condition of servitude.[28]



TABLE I.-NUMBER OF CHANGES SUBMITTED UNDER SEC. 5 AND REVIEWED BY THE DEPARTMENT OF JUSTICE. BY STATE AND YEAR. 1965 TO DEC. 31. 1960

State 1965

Alabama ------
A aIska t. . . . .. . . . . 0
Arizona-o-------------- 0
California'-------
Colorado: . . . . . .. . . . . .

Connecticut '-
Flo rid a ' --------- ... . . . . ..
Georgia_. 0Hawaii'J . . . . . . . . . . 0

Idaho --------------------- 0
Louisiana ............ . ..... 0M aine's. . . . . . . . . . . . .

Massachusetts - ---------------M ichigan '. . . . . . . . . . . .

Mississippi-...... ....... 0
New Ham pshire 4 ...... ......... . .. .
New Mexico' ...
NewYork' -.. . . ..
Oklahom a ll- _ _. . . . . . . .
North Carolina '. 0
South Carolina ------------- 0
South Dakota...Texas-------.... . . ....

Virginia---......... . ....
W yom ing I ----------- .. .. . . .

Total I

196 1967 1968 1969 1970

P 0 0 13 2
0 0 0 --------- 0
0 0 0 0 0

0

1 0
0 0
0
0 0

0 0

62 35 60
0 0 0

0
0 2 3

0 28

0 0 0 - 2 75
25 52 37 80 114 160

0 0 11 0 46 344
0

26 52

1971 1972 1973

86 111 60
0 0

19 69 33
0 6 1

138 226 114
0 0 0
0 0 0

71 136 283

221 68 66

28 35
117 135

181 123
0 0

1974

28

0

173
0
0

137
0
0

41
0

84

54
221

186

197S 1976 1977 1978 1979 198

299 349 153 146 142 295
0 3 0 25 1 8
52 228 180 311 161 655
0 382 99 105 8 89
0 12 4 34 147 36
0 0 0 0 0 0
1 57 8 46 38 28

284 252 242 444 371 689
0 6 0 0 0 3
0 0 0 0 0 1

255 303 460 254 336 356
0 3 0 0 0 0
0 It 0 6 0 0
0 3 0 0 0 0

107 152 114 123 112 153
0 0 0 0 0 0
0

78
0

293
zo0

0
249
259

110 134 255 1.118 942 850 988 2.078

65
106

1
125
419

0
4,694

301
0

7.472

96 72
0 0-

183 156
299 212

0 2
1.735 2.425

434 314
0 0

4-007 4.675

27

89
138

4
2,917

267
0

4. 750

25

158
192

0
4,188

464
0

7. 340

I Entire State covered 1965V-6, selected election districts covered 1970-72; since 1975 entire
State covered.

2Selected county (counties) until 1975. entire State now covered.
a Selected county countsm) covered rather than entire State.

' Selected town (towns) covered rather than entire State.
Leaders ( . ) indicates years not covered.

Source: U.S. Department of Justice.

Total I

1,715
37

1,738
695
233

0
368

3.091
9
12,596

3
11
3

1, 189
0

65
492

402

7
16.208
2.930

34, 798

- +

E



TABLE 2.-NUMBER OF CHANGES I TO WHICH OBJECTIONS HAVE BEEN INTERPOSED BY STATE AND YEAR, 1965 TO FEB. 28, 198l

State 1965

Alab a . .. .
Alaska.
Arizona. --- -- -- -- -
California.-_ _ _
Colorado ---------------------
Connecticut . ..
Florida-----------------------.
Georgia- . . . . . . . .
Hawaii------------------ .Idalho .. . . . . . . . ..

Louisiana_--
M aine ... . . . .--- --Mass uch 1sm .... . . . . . .
Michigan.--
M ississipp i.... . . . .. . . .. .
New Hampshire.
New Mexico ............... .
New York --------- - ------
Oklahoma----
North Carolina _... . . . . . . . .
South Carolina.....
South Dakota.... ..
Texas ------------ - -

W yoninfg .. . . . . . . . .... . ..

1966 1%7 1968 1%9 1970 1971 1972 1973 1974 1975 1976 1977 1978 1979 1970 1981

10 1

6_

3 9

12 18

36 13

4 1 19 4

10

1 6 1.

1 S 16 16 1 3 1 5 .....

2 2 ------ . . . 3 .
. 3 2 -------

15 22 83 12 34 8 5 10-

6 10 - 5 52 - 1 3 -- 8 -

7 2 17 7 8 2-----------3 3

8 - 37 3 .1 3
7 26 4 I 8 7 7

I I . . . . . .

1 48 13 Z2 26 Is, 2
3 1 . I l

Totals -... 0 0 0 6 16 3 86 52 37 73 138 151 !04 49 45 51 4 815

Source: U.S. Department of Justice.

Total

72
0
8
S
0
0
0

226
0
0

136
0
0 ',
0 00

78 ",
0
0
5
0

62
77
2

130
14
0

I Some submissions include more than 1 char ge affecting voting. Thus the number of changes
to which objections have been interposed exceeds the number of submissions which have resulted
in objections.



TABLE 3.--NUMBER OF CHANGES SUBMITED UNDER SEC. 5 AND REVIEWED BY THE DEPARTMENT OF JUSTICE. BY TYPE AND YFAR. 1965 TO DEC. 31. 1980

Type of change

Redistricting ..------ _------
Annexation ---- . . . .-
Polling place --- --- . ... .
Precinct ----.. . ...
Reregistration---.. .. . .. .. . . ..

Incorporation-_
Election law 2 - - - - - - - - - - - - - - - - - - - -

Bilingual. -------
Miscellaneous ... . ... ..
Not within the scope of section I -----------
Mehtod of election' ..-.
Form of government', .
Consolidation or division of political units s
Special election .- -...... . . .... ...
Voting methods ' --------
Candidate qualification I -
Voter registration proce ure .....

Total ----------. . ..

1965 1966 1967 1968 1969 1970 1971 1972 1973

- 1-

2 4 --------- 12 25
1 2 -------- 2 6
2 4 4 7 28
2 9 7 11 22

I ------ 2

18 24 96 67 105

3 14 8
1 7 - ------ 21 59

.........................

201 97
256 272
174 127
144 69

52 15
4 1

226 332

1s 26
46 3

-_ 1 26 52 110 134 255 1,118 942

1974 1975 1976 1977 1978 1979 1980 To ta

47 55 S3 335 79 48 53 85 1,096
242 244 571 1,499 939 880 1,130 1.205 7.249
31 154 403 1.983 844 1,402 1.122 " 3.058 9,488
55 81 82 608 266 299 542 982 3.179
6 4 46 147 366 162 271 5 1,077
3 A 5 15 12 5 I1 58 116

58 422 620 1,831 1.034 1, 450 1,230-------- 7, 774
22 781 171 280 294 201 1,749

12 65 168 150 65 68 284 977
9 15 206 105 86 84 29 -------- 671

196 196
-----. --- 4 1 4 1

- . .- ----- .-.- -.-- --. . . . . . . .. 1 4 1 4
369 369
93 93

738 738

IS0 988 2,078 7,472 4,007 4.675 4,750 7,340 34,798

lModified in 1980; does not include other registration procedures listed above.
'Ordinance or other legislation affecting election laws; th:s category was replaced in 1980 by sev-

eral others. See p. 2.
3 Not used in 1980.
4 Miscellaneous change not included in the above classifications.

I New computer classifications beginning in 1983.

Source: U.S. Department of Justict.

Note: These figures ae based or! computer tabulations. The computer program is limited to the
above general classifications.

2

2

---------- ----
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TABLE 4.-NUMBER OF CHANGES SUBMITTED UNDER SEC. 5 TO WHIC4 OBJECTIONS BY DEPARTMENT OF jusriCE

WERE INTERPOSED, BY TYPE OF CHANGE, 1975-80

Objections

Number PercentType of change

Annexatons.................... .... .................... .. ............
Atlage elections ...........................................................
M ajo Ity vote -------------------- ------------------------------- -- -- ------------
N u m be red posts .. ............ .............. ........- ..._ .. ... . ..........
Redistrcting/boundary changes........................................
Polling place changes .............................................................
Residency requi events .........................................................
Stsgered terms ..................... .............................
Sin glie-member dist its.................--- -----...........................
Changes in number of positions. .......................................
Multimember districts ........................................................
Regist at n and voting procedures. .....................................
Requirements for candidacy ...........................................
Election date chang.......
Change in tems foffice.......................................--------- -..
Bilinguul procedures ............. ...............................
New voting precinct ...............................................
Consolidation and jnco'poraton ...................................................
Change fiorn appointive to elective/elective to appointive ..........................
Miscellaneous .....-..............................................

Total ....................................................................

235
80
66
60
56
55
42
36
26
15
13
13
1211
8

6
6
3

19

30.5
10.4
8.6
7.a
7.3
7. 2
5.5
4.7
3.4
1.9
1.7
1.7
1.6
1.4
1.0
1.0.8
.8
.4

2.5

770 100.0

Note: The above figures count each element of an objection separatelv. For instance, if the Depatment of Justice ob.
jected to a prop' sed change of 7 polling places, this was counted as 7 proposed changes, but the Department of Justice
data counted it as I objection. The total number of proposed changes in thls *r therefore larger than the total number
of objections from the Department of Justice data above. The above figures do not include objections gub-
sequintly withdrawn.

Source: U.S. Commission on Civil Rights analysis of Department bf Justice objection letters.

TABLE S.-COUNTIES DESIGNATED FOR FEDERAL EXAMINERS AND NUMBER OF PERSONS LISTED BY EXAMINERS

Date of Net number of
State and county designation persons listed

Ala-ama: Oct. 29, 1975
Autau a .................................................... 6., 1978

Choctaw I ....... ............................................. May 30, 1966
Conecuh I ........................................................ . -Aug. 28, 1980
Dallas - - - - - - - - - - - --..................................................... Aug. 9, 196
Elmore .... ...................................................... Oct. 29, 1965
Greene ..................................... . ......................... do-----..
Hale ................................................. .. Aug. 9, 1965
Jefferson ................................................... Jan. 20, 1966
Lowndes... ................................................. Aug. 9, 1965
Marengo.......................................................do.
Montgomery ................................................. Sept 29,1965
Peiry ................................................................... Aug. 18. 1965
Pickens - - - - - - - - - - - --.................................................... Sept 1, 1978
Russell ..................... Sept. 25, 1978
Sumter .................................................................. May 2, 1966
Talladega I ............................................................. Oct. 31, 1974
W ikox ................................................................... Aug. 18, 1965

1,330

8, 41
1, 792
1,639
2, 769

20,560
3, 030
5,076
9, 731
2,035

25

Total ................................................................................ 59,731

Georlia:aker .................................................................. Nov. 4, 1968

Bulloch I ................................................................. July 30, 1980
Burke I .................................................................. Nov. 7, 1978
Calhoun I .................... JLfy 30, 1968
Es, ly ' ................................................... ................... .
Hancock -----------------------------------------.................... . Nov. 7, 1966
Johnson ................................................................ July 30, 1980
Lee .................................................... . Mar. 23, 1967
Me, iwether I .......................................................... Aug. 8, 1976
Mitchell ' ................................................................ July 30, 1980
Peach I ................................................................. Nov. 4, 1972

Screven .................................................................. Mar. 23, 1967
StewartI ................................................................. Aug. 3, 1976
Sumter I ................................................................. July 30, 1980
Taliaferso I.............................................................. Nov. 4, 198
Telfair I ................................................... ... . July 30, 1 M0
Teriell ........................................................ Mar. 23, 1967
Tiff I .............................................................. July 30,1980
Twiggs I.................... Sept. 3 1974

Total .. ........................................................................ 3

................ o

- - . .- --- - ..- - - --

................
............. ...

1478

............ ................ i.i

......... o.... .
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TABLE S.-COUNTIES DESIGNATED FOR FEDERAL EXAMINERS AND NUMBER OF PERSONS LISTED
BY EXAMINERS-Continued

Date of Net number ot
State and county deignatbn persons listed

Louisiana:
Bossier --------------------------------------------------------------- Mar. 23, 1967 1,182
Caddo..... .. . .. .. . .. .. ..................... ---------- do ------- 3,084
De Soto....... .... ..... .... .... ..... ............... do.., 1, 843
East Carroll...... .. . .. .. . .. .. . .. . .. .. . .. .. . . ..------------ Aug. 9,1965 1,618
East Feliciana .................................................... , -..-- do 1--, ?222
Madison---------------------------------------------------Aug. 12, 1966 528
0uachita---------------------------------------------------Aug. 18, 1965 4,677
Plaquemnes ............................................................. Aug. 9. Ua 1,768
Sabine I _ _ ...... . .. ._.. . . ...... -- - - - - - - - - -- - - Sept. 27, 1974
St. Helena ..-.-... .. . -.. . . .... __.. .... .....------------ Aug. 16, 1972 ----------------St. Landry '- - - - - --.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .Dec. 5,1]979 -- -West FeLcana ----------------------------------------------- Oct. 29, 965 93

Totat Fliciano_ ---------------------------------------------------------- 16, 015

Mississippi:
Amite --------------------------------------------------- Mar. 23, 1967 379
Benton......... ..... ..... ..... ..... ..... ..... ..... ... .. . Sept. 24, 1965 335
Bolivar I ............................. .......... .do. ........
Carroll------------------------------------------.............. Dec. 20, 1965 8 9
Claiborne ......................................... ........ Ap.. 12, 1966 1, 154
Clay ---------------------------------------------------- Sept. 24, 1965 , 161
Coahoma-----------------------------------------------------.. o .--- 3,545
Covngton I ..........................--------------------- Aug. 6, 1979.
De Soto -------------------------------------------------- Oct. 29, 1965 808
Fo-est ------------------------------------------ --------- June I. 1967 160
Franklin--- ------------------------------------------------ Mar. 23, 1967 47
Greene'---------------------------------------------------Aug. 6, 1979 ------
Grenada ...........------------------------------- Julty 20, 1966 886
Hinds------------------------------------------------ Oct. 29, 1965 13, 173
Holm es..... .... .... .... .... .... ... .... .... .... .... .... .... . do _ _ 3,950
Humphreys---------------------------------------------... Sept. 24, 1965 1 733
IssaquePa-... . . . . .. . . . . . .. . . . . .. . . . . . .. . . . . June 1, 1967 26
Jasper ...------- -------------------------------------- Apr. 12, 1966 614
Jeferson ............-------------------------------------.. Oct. 29. 1965 1, 756
Jefferson Davis-----------------------------------------------Aug. 18. 1965 1, 130
Jones ----------------------------------------------------- do 1,906
Kemper I .................. . . . . . . . . .. Oct. 31, 1974 ..
Lefloe----------------------------------------------------. Au, 9, 3965 4, 5A7

ldison-----............-------------------------------------- do- 7,070
Mashu-----------------------------........... Au,. 5, 1967 95
Neshoba- ........-------------------- -------- - - ------- Oct. 29. 1965 743
Newton ....................... ......... ............ Dec. 20, 1965 639
Noubee---------------------------------------------- . Ap.. 12, !966 378
Oktibbeha ............................................ .... M ar. 23, 1967 324
Pearl River----------------------------------- -------------- Apt. 29, Io74 11S
(Qu tman --------------------------------------- -........ Oct. 29, 1980

ankin- -. . . . . ..---------------------------------------- Apr. 12, 1966 1 6, I
Sharkey........... ................ .................... June 1, 1967 366
Simpson- ------------------------------------------------- Dec. 20, 1965 1,062
Sunftower ---------- -.... .. .. ... .. .. . . .. . .. .. .. .. . .. .. .. . Apr. 29, 1967.
Tallahatchie- _ _ _ _ .. .. .. .. . .. .. .. . .. .. .. .. . .. .. .. . .Aux. 14, 1971 79
Tun a .. . . . . . . . . . . .-- - --- - - Oct. 31, 1975 ----------------
Wathall-----------------------------------------........... Oct 29, 1965 1,075
Warren ....... ----------- Dec. 20, 1965 1.649
Wikson---------------------------------------------------....Aug. 5, 1967 125
Winston --------------------------------------------------- Apr. 12, 1966 25
Yazoo I ................... ---------------------------------------------- Oct. 28, 1971

Total ........--------------- 53,028

South Carolina:
Clarendon..--..-.... ..... ..... ..... .... ..... ..... .... ... Oct. 29, 1965 3,413
Darlington 1._.-................. Nov. 6, 1978 -------
Doichester-----------------------------------------------.. "t. 29, 1965 1, 169
Marion 1. .. . . . . . . . . . . . . . .. June 26, 1978 --------------

Total ------------------------------------------------------------------------------- 4,582

Teas:
Atascosa' -. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. Oct. 29, 1980 -------------
Bee- - ------------------------------------------. Oct. 29, 1976
Crockett .-------------------------------------------.................... Aug. 11, 1978 ---------------
El Paso '------- ------------ Nov. 6, 1978 ------- _------
For' Bend ------------------------------------------------- Apr. 28, 1976 ...............
Frio .--------------------------------------------------- . Oct 29,1976.............
Ls Salle. ...------------------------------------ do------------------
Medina . . . . . . . . . . . . . . . . . . . Apr. 28, 1976 .............
Reevs i -------------------------------------- May 5,1978------------
Uvalde I ..... .. . ......--------------------------------------------------- Apr. 28, 1976 -------------
Wilson I ---------------------------------------------------------------------- do ----------------------

No examiners were sent to these c3unties.
Somes: U.S. Department of Justie; Civil Rights Division Voting Section, "Counties Designated as Examine Counties"

(Mai. 9,1961); and U.S. Office of Personnel Management1 , 'tmulative totals on Voting Pighb Examining" (Dec. 31, 1980)
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1. 71 Stat. 684.
2. 74 Stat. 90.
8. 78 Stat. 241.
4. See, e.g., United States v. Raines, 362 U.S. 17 (1960) involving racial dis-

crimination by the voter registrar of Terrell County, Georgia.
5. Hearings on H.R. 6400 Before Subcommittee No. 5 of the House Commit-

tee on the Judiciary, 89th Cong., 1st Sess., ser. 2, 5 (196).
6. Hearings on H.R 6400 supra, 4.
7. 79 Stat. 437, 42 U.S.C. Sections 1973 et seq.
8. Protected language minorities are American Indians, Asian Americans,

Alaskan natives and those of Spanish heritage. 42 U.S.C. Section 1973aa-2(e).
9. 42 U.S.C. Section 1973.
10. 42 U.S.C. Section 1973aa.
11. 42 U.S.C. Sections 1973r and 1978j.
12. 42 U.S.C. Section 1978aa-l(b).
13. 42 U.S.C. Section 1973c.
14. 42 U.S.C. Section 1973b(b).
15. Section 5 coverage is determined by the Attorney General and the Director

of Census, and is published in the Code of Federal Regulations, 28 C.F.R. Part
51. The complete list of covered jurisdictions is:

Alabama (entire state);
Alaska (entire state) ;
Arizota (entire state);
California (4 counties: Kiixgs, Merced, Monterey and Yuba);
Colorado (1 county: El Paso) ;
Connecticut (3 towns: Groton, Mansfield and Southbury);
Florida (5 counties: Collier, Hardee, Hendry, Hillsborough and Monroe);
Georgia (entire state) ;

---Hawaii (1 county: Honolulu);
Idaho (1 county: Elmore);
Louisiana (entire state) ;
Massachusetts (9 towns: Amherst, Ayer, Belchertown, Bourne, Harvard,

Sandwich, Shirley, Sunderland, and Wrentham);
Michigan (2 towns: Buena Vista, Clyde);
Missss4ippi (entire state) ;
New Hampshire (10 towns: Antrim, Benton, Boscawen, Milisfield Township,

-Newington, Pinkhams, Grant, Rindge, Stewartstown, Stratford, aad Unity);
New York (3 counties: Bronx, Kings, and New York) ;
North Carolina (39 counties: Anson, Beaufort, Bertie, Bladen, Camden, Cas-

well, Chowan. Cleveland, Craven. Cumberland, Edgecomle, Franklin. Gates,
Gaston, Granville. Greene. Guilford, Halifax, Harnett. Hertford, Hoke, Jackson,
Lee. Lenoir. Martin, Nash. Northampton, Onslow, Pasquotank, Perqulmans, Per-
son, Pitt, Robeson, Rockingham, Scotland, Union, Vance, Wake, Washington,
Wayne, and Wilson);

South Carolina (entire state)
South Dakota (2 counties: Shannon and Todd);
Tezas (entire state) ;
Virginia (entire state)
Wyoming (1 county: Campbell).
16. Beer v. United States, 425 U.S. 130 (1976).
17. See, e.g., Allen r. ,tate ioard of Elcctions, 393 U.S. 544 (1969) ; Perkins v.

Matthews, 400 U.S. 1979 (1971) ; and Dougherty County r. White, 439 U.S. 32
(1978).

18. City of Rome v. United States, 446 U.S. 156, 174 (1980), quoting from
South Carolina v. Kntzenbach, 383 U.S. 301 (1966).

19. 42 U.S.C. Sections 1973d and f.
20. U.S. Commission on Civil Rights: The Voting Rights Act: Unfulfilled Goals

(1981), 270-71.
21. Ibid.. 268-69.
22. 42 U.S.C. Sections 1973a (a) and (c).
23. U.S. Commission on Civil Rights, supra, 23.
24. McMillan v. Escanbia County, Civ. No. 77-0432 (N.D. Fla. Dec. 3, 1979,

Feb. 27, 1979) ; Jenkins v. City of Pensacola, Civ. No. 77-433 (N.D. Fla. Jan. 23,
1979).

25. 42 U.S.C. Sections 19731 and 1973aa-Ia.
26. The current list of Jurisdictions is set out in 28 C.F.R., Par. 55.
27. 42 U.S.C. Section 1973b.
28. South Carolina v. Katzcnbach, 383 U.S. 301, 337 (1966).
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Paooazss UNDER THE VOTINo R0HTS ACT

The Voting Rights Act of 1985 has had an undeniable effect in Southern Juris-
dictions measured by the increase In black voter registration and black elected
officials. Less than 300 blacks held office in all the Southern states before the Act
was adopted. Today, the figure stands at more than 2,400. (1] One hundred
eighteen blacks serve as mayors, 15 as state senators, 112 as state representatives,
and 361 on county governing boards. [2] Table A shows the number of black
elected officials by positions held in those Southern states covered by Section 5.
More blacks hold office in Mississippi-387-than in any Southern state. The
fewest number of black elected officials are in Virginia, which has 124.

Although the raw numbers sound impressive, blacks remain a disproportion-
ately low number of all office holders. In Georgia, for example, in 1980, the 249
black elected officials were only 3.7 percent of the total of elected officials, yet the
state is 26.2 percent black. In Alabama, the 238 black elected officials were 5.7
percent of the total. The state, however, is 24.5 percent black. In South Carolina,
blacks were 7.4 percent of the ele-ted officials, but 31 percent of the population.
(3] As Table B illustrates, in none of the Southern states covered by Sections 5
are blacks elected to office in numbers approaching their presence in the
population.

The under-representation of blacks is more apparent in higher elected offices.
Only one black from Southern Section 5 Jurisdictions serves in Congress. Con-
versely, more than 40 percent of all black elected officials serve as members of
governing bodies of municipalities, many of which are small and majority black.
Table C shows black elected officials as the percentage of all elected officials by
positions held In covered Jurisdictions.

Voter registration also remains lower for blacks than whites. According to
the Census, which collected registration data in 1976 in states covered by the
Voting Rights Act, 75.4 percent of whites but only 58.1 percent of blacks were
registered in Alabama. In Georgia, 73.2 percent of whites but only 56.3 percent
of blacks were registered. In South Carolina, 64.1 percent of whites and 60.6
percent of blacks were registered. For the other covered states, the figures are
similar.[4] See Table D. More recent figures for South Carolina show 56.5 per-
cent of whites and 50.9 percent of blacks registered to vote.[5]

Progress has been made under the Voting Rights Act of 1965, but the fact re-
- mains that blacks still lag far behind whites in office holding and voter registra-

tion, two reliable indices of effective political participation. Some of the causes
of the failure to realize the goal of equal voting will be discussed in the following
chapters of this report.

Nome

1. New York Times, "Once Again, A Clash Over Voting Rights," September 27,
1981, 104.

2. Ibid.
3. Source: Joint Center for Political Studies, National Roster of Black Elected

Officials, Vol. 10, 1981.
4. U.S. Department of Commerce, Bureau of the Census, Registration and

Voting in November, 1976-Jurisdictions Covered by the Voting Rights Act
Amcndrncnts of 1975, Series P-23, No. 74, 1978, Tables I and 2.

5. U.S. Department of Commerce, Bureau of Census, Projections of the Popu-
lation of Voting Age for States: November 1980, Series P-25, No. 879, Table 1.



tABLE A.-BLACK ELECTED OFFICIALS IN SOUTHERN STATES COVERED UNDER THE PRECLEARANCE PROVISIONS OF THE VOTING RIGHTS ACT, JULY 1980

U.S. Congress State legislature County offices Municipal offices

County Law en- County city
governing forcement school Other Governing school Other

Senate House Senate House board officials board positions Mayor body board Other officials Total

Alabama ------------------- 0 0 2 13 18 40 2? 9 16 110 2 5 0 238

Georgia -------------------- 0 0 2 21 20 8 31 5 7 139 12 4 0 249
Lousiana 0 0 2 10 85 34 87 1 12 119 4 8 1 363
Mississippi ----------------- 0 0 2 15 27 77 45 34 17 143 13 14 0 387
North Carolina I ------------- 0 0 1 4 18 7 42 2 13 136 16 3 5 247
South Carolina 0 0 14 34 20 47 5 13 86 9 1 9 238
Texas ---------------------- 0 1 0 13 5 18 277 0 5 68 0 5 4 196
Yirginia -------------------- 0 0 1 4 34 5 (3) 3 5 71 (r) 1 0 124

Total ----------------- 0 1 10 94 241 209 352 59 88 872 56 41 19 2,042
i

I Statewide data. including the 40 counties subject to preclearance.
2 School board members elected in independent school districts.
SNot an elective position.

Source: Joint Center for Political Studies. "National Roster of Black Elected Officials," vol. 10(1981).
I ata on Virginia supplied by Virginia State Conference NAACP.

03
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TABLE B.-BLACKS AS PERCENTAGE OF POPULATION AND ELECTED OFFICIALS IN SOUTHERN STATES COVERED
UNDER THE PRECLEARANCE PROVISIONS OF THE VOTING RIGHTS ACT, JULY 1980

Elected officials

Population Total officials Black officials
percent black,

State 1980 Number Percent of total

Alabama..---------------------------- - 25.6 4,151 238 5.7
Georgia ----------------------------------- 26.8 6, 660 249 3.7
Louisiana .-------------------------------- 29.4 4, 710 363 7.7
Mississippi ------------------------------ 35.2 5,271 387 7.3
North Carolina I ----------------------------- 22.4 5, 295 247 4.7
South Carolina ----------------------------- 30.4 3, 225 238 7.4
Texas ------------------------------------ 15.3 24,728 196 .8
Virginia ----------------------------------- 18.9 3,041 124 4.1

I Statewide data, including the 40 counties subject preclearance.
Source: Joint Center for Political Studies. "National Roster of Black

supplied by Virginia State Conference NAACP.
Elected Officials," vol. 10 (1981). Data on Virginia

TABLE C.-BLACK ELECTED OFFICIALS AS PERCENTAGE OF ALL ELECTED OFFICIALS IN SOUTHERN STATES
COVERED UNDER THE PRECLEARANCE PROVISIONS OF THE VOTING RIGHTS ACT, JULY 1980

U.S. Congress State ik:'!lature County Local Municipal Population
governing school governing percent

State Senate House Senate House body board board black, 1980

Alabama .........
Georgia ------------
Louisiana ---------
Mississippi -------
North Carolina I..-
South Carolina ......
Texas ............Virginia . . . . . .

0
0
0
0
0
00
0

0
0
0
0
00
4.2
0

5.7
3.6
5.1
3.8
2.0
0
0
2.5

12.4
11.7
9.5

12.3
3.3

11.3
8.7
4.0

6.6
3.4

13.2
6.6
3.7

11.7
.5

6.8

7.1
5.9

13.4
10.3
7.4

11.6
1.0
(1)

5.3
5.2
9.4

10.4
6.0
6.7
1.4
5.2

25.6
26.8
29. 4
35.2
22.4
30.4
12.0
18.9

I Statewide data, including the 40 counties subject to preclearance.
2 Not an elective position.

Sources: U.S. Department of Commerce Bureau of the Census, "Popularly Eleoted Officials." vol. 1. No. 2 (1979)'
GC77(1)-2; and Joint Center for Political Studies, "National Roster of Black Elected Officia!s," vol. 10 (1981). Data on
Virginia supplied by Virginia State Conference NAACP.

TABLE D.-PERCENTAGE OF VOTING AGE POPULATION REPORTED REGISTERED IN JURISDICTIONS COVERED BY
SEC. 5 OF THE VOTING RIGHTS ACT, BY RACE AND ETHNICITY, 1976

-- Percent reported registered, 1976

American Indian/
State White Black Hispanic Alaskan Native

Alabama ---------------------------------- 75.4 58.1 , ()
Alaska ------------------------------------ 73.0 (1) 60 62
Arizona --------------------------------- 71.5 48.0
California 2 -------------------------------- 65.3 49.5
Colorado ' ----------------------------------- 68.1 52.
Florida ------------------------------------ 66.5 63.7
Georgia ------------------------------------ 73.2 56.3

Louisiana--------------------------------- 78.8 63.9Michigan I ---------------------------------- 63.7 52.4
Mississippi ------------------------------- 77.7 67.4 (1)New York I ---------------- --------------- 69. 8 51.4

North Carolina, .--------------------------- 63.1 48. 65 )
South Carolina ----------------------------- 64.1 60.6 (
South Dakota, ........------------------- 77.3() (1) 52.7
Texas ------------------------------------- 6 9.4 0-64 61.1
Virginia ----------------------------------- 67.0 60.7 (1) (')

I Group not covered under sc. 5.
Selected county (counties) subject to preclearance rather than entire State

'Selected.towns subject to preclearance rather than entire State.
Source: U.S., Department of Commerce Bureau of the Census, "Registration and Votingin November 1976-Jurisdictions

Covered by the Voting Rights Act Amendments of 1975," series P-23, No. 74 (1978), tables I and 2.
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CONTINUINo BAKERS TO EQUAL POLITICAL PARTIIATION

The goal of the civil rights movement, as far as voting rights were concerned,
-was to remove the discriminatory registration and other procedures which had
excluded blacks from the electorate, and to devise a means to block the enactment
of new, equally discriminatory procedures to take their place. It was largely
assumed, or at least hoped, that once the formal barriers to registration were
permanently thrown down, blacks would participate in politics on a basis of
equality with whites. But that didn't happen, despite the ban on tests or devices
for registration and the requirement of pre-clearance of new election lws con-
tained in the Voting Rights Act of 1965.

First, many jurisdictions ignored Section 5 and adopted new procedures to
blunt increased black voter registration.

Second, many jurisdictions used voting procedures, such as at-large elections,
enacted before November 1, 1964, the operative date for pre-clearance under Sec-
tion 5, which perpetuated the effects of past discrimination.

Third, the heritage of separate-but-equal was far more debilitating than had
been supposed-indeed if that were possible. Black candidates for office were dev-
astated by racial bloc voting by whites; chronically low black voter registration;
sheer inexperience in the political process; and, a depressed, distinctive socio-
economic status which made it difficult, if not impossible, to form political coali-
tions with whites or-participate effectively in the electorate.

Finally, the tactics of poltical intimidation and manipulation were not placed
on the scrap heap merely by passage of legislation in Washington.

1. SECTION 5 NONq-COMPLIANCE

The level of non-compliance with Section 5 by Southern jurisdictions has been
nothing short of spectacular. According to a study by the Southern Regional
Council, more than 350 election law changes have been enacted. and are currently
being applied in Georgia without ever having been pre-cleared. See Table E.
In South -ar-,tliere are-108; In North Carolina-160;-ln Luisiana 38; and in
Alabama 68.

Congress, to be sure, did not intend for covered Jurisdictions simply to ignore
the requirements of pre-clearance. It placed the initial burden of "voluntary"
Section 5 compliance upon the affected jurisdictions,[1] but authorized the At-
torney General, as well as private aggrieved citizens, to enjoin the use of any
uncleared voting changes through lawsuits filed before special district courts of
three judges in the covered Jurisdictions. [2]

In order that the judicial enforcement procedure be as effective and expedi-
tious as possible, Congress limited the issues the three-judge court could consider
to whether the jurisdiction is covered, whether the change is one affecting voting,
and whether there has been pre-clearance. If both the jurisdiction and change
are covered, and if there has been no pre-clearance, the three-judge court must
enjoin enforcement. The local court has no Jurisdiction to consider whether the
change has a discriminatory purpose or effect, since these are questions which can
be decided only by the Attorney General or the federal courts In the District of
Columbia.(8]

CHART NO. I
TABLE L-REVIEW OF STATE ACTS FROM 1965 TO 1980 AFFECTING VOTING AND NOT SUBMITTED TO U.S. DEPART-

MENT OF JUSTICE IN 5 SOUTHERN STATES UNDER THE VOTING RIGHTS ACT

Non- Non- counties
submitted submitted affected

Total acts If- acts affect- by localTotal counties Non- fecting ing only non sub-
counties covered submitted the State certain mitted

State in State by V.R.A. State acts at large counties acts

Alabama ............... 67 67 68 46 22 6Georgia ................ 159 159 361 45 316 81
Louisiana .............. 64 64 38 25 13 4
North Carolina 0........ 10 39 160 1 159 31
South Carolina ........ - 46 46 108 2 106 16

Total ............ 436 375 735 119 616 138

I All lIstngs of information relating to North Carolina are tentative.
Source: Prepared by Southern Regional Council, Atlanta, Ga
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Congress also made It a crime to fail to comply with pre-clearance.[4] But In
spite of widespread non-compliance with Section 5, there has never been a
prosecution for this offense. Given the history of voter fraud in the covered juris-
dictions, it Is not surprising that discrimination against blacks in the electorate
is still not regarded officially as criminal activity.
1. At-Large Bleotion

A favorite way of circumventing Section 5, with devastating impact upon
blacks, has been to change the method of holding elections from districts to at-
large in Jurisdictions with significant black populations. The effect of such
changes is to throw black concentrations of population in individual districts into
countywide white majorities, depriving blacks of any opportunity to elect candi-
dates of their choice.

The significance of at-large voting was shown in a survey of elected county
officials in Georgia conducted by the Southern Regional Office of the ACLU in
1980. The survey revealed that of 18 blacks elected to county governments, 16
(only about 3 percent of all such officeholders) ran in either majority black
districts or counties.[5] Blacks in Georgia's majority white counties or districts,
for all practical purposes, cannot get elected to office.

The Supreme Court commented In a 1969 case upon the potential for discrimi-
nation inherent in at-large voting and why its adoption might be objectionable
under Section 5:

"Voters who are members of a racial minority might well be in the majority in
one district, but in a decided minority In the county as a whole. This type of
change could therefore nullify their ability to elect the candidate of their choice
just as would prohibiting some of them from voting."[6]

Political scientists have similarly identified and condemned the discriminatory
aspect of at large voting.r7

(a) G0eorgla 07otntea.--On November 1, 1964, the date upon which preclearance
began In most of the covered jurisdictions, the following counties in Georgia,
among others, had-district elections for their county government: Calhoun (68
percent black), Clay (61 percent black), Dooly (50 percent black), Early (45
percent black), Miller (28 percent black), Morgan (45 percent black), Newton
(31 percent black), and Seminole (35 percent black). There were no black elected
officials on any of the eight county governments. The Voting Rights Act promised
to change that by creating black registered voter majorities in some of the single
member districts. But by 1971, each county, with the exception of Seminole,
adopted at-large voting plans---and not a single one complied with Section 5.

Between 1976 and 1980, six of these jurisdictions had to be sued: Calhoun,[8]
Clay,[9] Dooly,[10] Early,(111 Mlller,[12], and Morgan,[13] and in each case
federal courts ordered the defendants to obtain pre-clearance of their current.
plans, or return to district elections. All now have district voting plans.

Newton County, under threat of litigation, submitted its at-large plan to the
Department of Justice in 1975. There was an objection and the county was forced
to return to districts for election of the local government. The Board of Educa-
tion of Newton County also adopted at-large voting In 1971, but made no effort to
pre-clear the change. Rather than face litigation, it followed the lead of the
Board of Commissioners and adopted the same district lines for school board
elections.

Seminole County had voting districts prior to the Voting Rights Act, but they
were drawn in 1938. By 1980, the district encompassing the county seat of Donal-
sonville, which contained 40 percent of the county's population and its largest
concentration of blacks, -had over 2,200 voters. By contrast, the Rock Pond district,
.which also elected one member tothe county government, had only 170 registered
voters. °The county refused to redistrict, a procedure which would have involved
the section 5 submission of any reapportionment plan. Lawsuit was filed in

,April, 1980, and the-court ordered the county to-reapportion. [14] At the next elec-
tion, Donald Moore, a black school teacher, was elected to county government
from the town of Donalsonville.

. (b) Piokene County, Alabama.-The Pickens County, Alabama Board of Educa-
tion suddenly switched in 1966 from district to at-large elections just as blacks
began registering to vote in substantial numbers. No submission of the change was
made until a lawsuit to enforce Section 5 was filed In the district court in
1973. [15] The attorney general objected to the. plan and a new apportionment
utilizing single member districts was implemented.
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Of equal significance as the discriminatory changes in covered jurisdictions to
at-large elections is the complete absence of any complimentary effort to facilitate
black political participation. No known jurisdiction with at-large voting volun-
tarily changed to districts after enactment of the Voting Rights Act to allow
newly enfranchised blacks an opportunity to elect representatives of their choice
to office. The record shows that the response to the Voting Rights Act, to the extent
that there was one, was invariably of opposition.
2. MajoritV Vote

Majority vote requirements are a favored way of disadvantaging minorities in
the electorate. In races with one black and several white candidates, a black con-
ceivably can get a plurality if the white candidates split the white vote. But under
a majority vote rule, any black plurality winner is required to enter a subsequent
run-off election against the next highest voter getter, which generally means
defeat at the hands of the regrouped white voter majority. In the words of the
Supreme Court, majority vote requirements, while not per se unconstitutional,
"enhance the opportunity for racial discrimination." [16] Not surprisingly, many
covered jurisdictions with plurality systems Implemented majority vote require-
ments after November 1, 1964 to blunt black voter registration under the Voting
Rights Act. Since 1975 the Attorney General has objected to majority vote require-
ments under Section 5 on 66 different occasions.

(a) Moultrie, Georgia.-The first blacks to run for city office in Moultrie,
Georgia, were Frank Burke, for city council, and Edward Starkey, for the city
school board in 1964. At that time, a plurality requirement was in effect for the
city. Burke received 458 votes, the fourth highest number in a field of six candi-
dates running for three council seats. Starkey received 434 votes and finished last
in a field of three.

The very next year, 1965, the method of elections for city councils was changed
to provide for election by majority vote. The change was not submitted for pre-
clearance.

In 1973, John Cross, the black owner of a local cab company, ran for the couw*
ell and received a plurality of votes. He was forced into an illegal run-Qff and
was soundly beaten.

The majority vote change was finally submitted In 1977, after the city had
been sued by Cross and others for failure to comply with Section 5.[17] The
Attorney General objected on June 26, 1977 because "bloc voting along racial lines
may exist" in Moultrie, and the majority vote requirement "may have the effect
of abridging minority voting rights."[18] At the next elections a black man,
Frank Wilson, entered the race for a council seat against four whites. Due to
the splintering of the white vote, Wilson received a plurality and was elected to
office.

(b) Americue, Georgia.-In Americus, Georgia, the method of holding elections
for the mayor and council was changed from plurality to majority vote in 1968.
No pre-clearance was sought.

Prior to the Voting Rights Act, only 548 blacks were registered to vote in all of
Summer County, to which Americus is the County seat, 8.2 percent of the eligible
population. Sumter County is 44 percent black.

The majority vote requirement was used on two occasions, October, 1972, and
October, 1977, to exclude plurality winning blacks (Willie Pascal and Raymond
Green) from office. The city subsequently reapportioned itself into districts fol-
lowing a federal court order finding its at-large elections discriminatory,(19] and
the plaintiffs withdrew their objection to the majority vote requirement.

(c) Jackson, Georgla.-The Democratic Party in Jackson, Georgia, the only
party which conducts primaries, adopted a majority vote requirement after pas-
sage of the Voting Rights Act but filled to seek preclearance. On September 17,
1981, a federal court enjoined the change pending submission to the Attorney
General. [20]

(d) (Oovington, Georgia.-Covington, Georgia is a town of 10,267 people, 44%
of whom are black. In 1962 its government consisted of a mayor and six council-
men elected by plurality vote to staggered terms of office.

In 1962, race was largely academic, for only 901 blacks were registered in all
of Newton County, of which Covington is the county seat. And no black had ever
been elected to city office. Following passage of the Voting Rights Act, black voter
registration sharply increased. By August, 1967, there were more than 2,000
blacks on the county voters list.
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In that same year, the city charter was amended providing for a numbered
post system and a majority vote and run-off requirement. Although the amend-
ment was a change in voting required to be pre-cleared, the city made no attempt
to comply with Section 5 of the Voting Rights Act.

In 1975, after preparation of a lawsuit, local blacks made a formal request
of city officials to submit the numbered post and majority vote provisions. A sub-
mission to the Attorney General was made in April of that year and blacks urged
that an objection be entered. The Attorney General, on August 26, 1975, objected
to the changes.

(e) St. Mary8, Georgia.-The mayor and six member council of St. Marys,
Georgia were elected by plurality vote prior to the Voting Rights Act. In 1967,
a majority vote requirement was implemented for all city officials, but no attempt
was made to pre-clear the changes under Section 5. Local blacks filed suit in
November, 1981 to enjoin use of the changes absent pre-clearance. (21]
3. Change from Appointed to Elected Bodies.

A number of jurisdictions which had appointed governing bodies in 1964
switched to elections without bothering to seek pre-clearance. The change
can make it more difficult for blacks to hold office, particularly where the elec-
tions are at-large and blacks have some influence upon, or access to, the appoint.
ive process.

(a) Terrell County, Georgia.-In Terrell County, Georgia, the Board of Edu-
cation was traditionally appointed by the grand jury, which was selected from
the list of registered voters and was, until the mid-1960's, all white. After blacks
began to register in some numbers and gain access to jury service, the method
of selecting the Board of Education was changed from appointment to election
at-large. No pre-clearance was sought and local officials held illegal elections at-
large from 1968 through 1978. No blacks were elected, even though 90% of county
public schools pupils were black.

A lawsuit was filed in 1976 seeking compliance with Section 5; a submission
was made; and the Attorney General objected to the at-large elections. (22] The
county returned to grand Jury appointment, and thereafter, a grand jury from
which blacks were not excluded appointed five new members to the board. Two
of the new members were black.

(b) Edgefleld County, South Carolina.-Edgefield County, South Carolina, is
another Jurisdiction with a substantial black population (50%) which changed
an appointed system of government to one elected at-large in 1966 without se.
curing Section 5 pre-clearance.

During Reconstruction, blacks participated fully in Edgefield County politics.
By the mid-1870's, the county senator, county representatives, county commis-
sioners, coroner. sheriff, probate Judge, school commissioners, and clerk of court
were blacks. Blacks served on the school board, as magistrates, solicitors,
wardens, and at every level of etty and county government.

After Reconstruction, as we have seen, blacks were effectively excluded from
politics in Edgefield and the state. Prior to adoption of the discriminatory reg-
istration procedures of 1894, B. R. Tillman. a native of Edgefield and principal
architect of disfranchisement, secured passage during his second term as gov-
ernor in 1894, of state legislation abolishing local elected governments. His pur-
pose was to put it beyond possibility that blacks, even in places where they were
a majority, could exercise local control.

County and township commissioners were required to be appointed by the
governor upon the recommendation of the local senator and representatives, po-
litical offices that had been successfully "redeemed" by White Democrats. All pow-
ers to tax, borrow money, appoint local boards and exercise eminent domain were
reserved for the state legislature. During the time the appointment system was
in effect in Edgefield County, not a single black was appointed to the county
government.

In 1968, the appointment system was changed to require members of the
county council to be elected at-large. but was never submitted for pre-clearance
under Section 5. The change was doubtlessly regressive, for it is unlikely that
the Governor, given the increased black voter registration in Fidgefleld County
under the Voting Rights Act, could fail to appoint one or more blacks to the five
member council. Under the uncleared at-large plan. no hlsck has ever been
elected to office. A lawsuit to require pre-clearance of the 1968 change is now
pending in federal district court. (281
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(c) Harris County, Georgia.-The first blacks to serve on the Harris County,
Georgia Board of Education were appointed in 1974 by a recently desegregated
grand jury. That same year, county ollicials secured passage of a law requiring
the Board to be elected at-large. No black in Harris County, however, has ever
been elected to any position at-large.

The Attorney Geueral objected to the change, indicating that if a non-dilutive
method of elections, such as districts, was adopted, the objection would be
withdrawn:

Minority candidates have not been able to become elected to any countywide
office in Harris County because of the county's system of at-large elections. The
use of an at-large system under these circumstances has the discriminatory effect
of diluting the ability of minority candidates to participate as members of the
Board of Education. [243

The Board asked for reconsideration of the at-large plan, representing that
the two black members "were in favor of the bill." [25] In fact, they were not.
Reconsideration was denied.

(d) Dooly County, Georgia.-Dooly County, Georgia is 50% black, and until
1967, its five member Board of Education was appointed by the grand Jury. In
that year, the Georgia General Assembly enacted legislation providing that board
members be elected at-large. Though this change was not legally enforceable
until it received federal pre-clearance, no pre-clearance was sought and illegal
at-large elections for the school board were held from 1968 through 1976. And
no blacks were ever elected to office.

Following a Section 5 lawsuit by local blacks, the district court enjoined elec-
tions for the school board and provided that local officials had until March, 1981
to seek enactment of a redistricting plan which could receive federal pre-clearance
under Section 5. [26]

In February, 1981, .the Georgia General Assembly enacted a plan using five
single-member voting districts for the Board of Education. Two of the voting dis-
tricts have black majorities.

(e) Miller County, Georgia.-Miller County, Georgia abolished its grand jury
method of selecting school board members in favor of at-large voting in 1967.
No pre-clearance was sought, and illegal elections were held until 1980, when a
federal court enjoined continued use of at-large voting.[27] The next year the
state General Assembly enacted a redistricting plan for the board utilizing five
single-mew.ber districts.

(f) Pike County, Georgia.-Until 1067, the five members of the Pike County,
Georgia, Board of Education were appointed by the grand jury. In that year,
the General Assembly enacted legislation-which provided that members were to
be elected from single-member districts.

In 1970. two blacks offered for school board positions from two of the single-
member districts. Their candidacies marked the first time in the history of Pike
County that blacks had run for countywide office. The two were defeated, but
both ran competitive races against their white opponents, and one, Rev. Curtis,
was able to reach a run-off election.

Before the next elections the General Assembly again changed the method of
electing Board members from single member districts to at-large. Though this
change was not enforceable until it received federal pre-clearance, neither state
nor local officials sought pre-clearance, and instead held illegal at-large elections
in 1972, 1974, and 1976.

In February, 1978, the Department of Justice contacted local officials and
requested compliance with Section 5. In October, the 1972 legislation was sub-
mitted, but not before at-large voting was illegally used in the August, 1978
primary. In March, 1979, the Attorney General objected to the 1972 change. Not-
withstanding the objection, the Georgia General Assembly took no action during
its 1980 session to provide an alternative method of electing Pike County school
board members.

In February, 1980, five black registered voters and the local NAACP chapter
of Pike County brought suit to block further use of the at-large voting.(28] In
June, 1980. a three-judge court enjoined use of the 1972 change.

In constructing a remedy for the Section 5 violation, the court ruled that
plaintiffs were due a race conscious plan only if they could prove that the 1972
change to at-large voting was done with a racially discriminatory purpose. The
court then found that plaintiffs had not carried their burden of proof and adopted
the defendants' plan. which contained five majority white single-member dis-
tricts. The court further ruled that the plan could be used in elections through
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1990 without Section 5 pre-clearance. The plaintiffs appealed on February 1,
1981, arguing that the defendants' plan: (1) is required to be pre-cleared, and
('2) is inadequate as a remedy for the Section 5 violation.

(g) Mitchell Counly, Gcorgia.-The Attorney General has not objected to the
aliitiozi of appointed bodies when the change has had no discriminatory pur-
pose or effect. Mitchell County. Georgia changed the method of selecting its
school board from grand jury appointed to at-large elected in 1970. During the
period of grand jury appointment, few blacks served on the grand jury and none
on the school board. The change was not submitted until 1979, after a Section 5
enforcement lawsuit was begun.[29] That same year. the Attorney General pre-
cleared the change on the theory that elections were not racially regressive when
compared to past grand jury appointments.

4. Numbered Posts
Numbered post requirements enhance the opportunity for discrimination be-

cause they force candidates to run for individual seats, or posts, rather than for
a given number of vacancies. Blacks become isolated in single seat races, which
makes it difficult to win office where there is any degree of white bloc voting. The
courts have noted the potential which numbered post provisions have for diluting
the effectiveness of minority political participation. Because "each candidate
must limit his candidacy . . . to a particular place on the ballot, ... its ulti-
mate effect Is to highlight the racial element where it exists." [30]

Since 1975, the Attorney General has objected to 60 submissions involving num-
bered posts.

(a) Davr8on, Gcorgia.-Dawson, Georgia is a majority black town, but in 1970,
all elected city officials were white. In that year, the city implemented a require-
ment that the 6 members of city council run for numbered posts. No attempt to
pre-clear the change was made. Numbered posts were used until 1977, when a
lawsuit was filed by local blacks. [31] and the federal court enjoined the pro-
vision absent compliance with Section 5. The city elected not. to submit the
changee , and abandoned its post system.

(b) Kingfsland, Gcorgia.-Prior to the Voting Rights Act. Kingsland, Georgia
elected its Mayor and four member council biennially by plurality vote to serve
two year terms of office. Kingsland Is 34% black. In 1976. without seeking pre-
clearance, the city established a numbered post requirement for council members.
A lawsuit to enjoin the use of the uncleared change was filed In November, 1981,
and is pending in federal court. [32]

(c) St. Mary,-, Georia.-The six-member City Council of St. Marys, Georgia
was traditionally elected by plurality vote to staggered terms of office. A num-
bered post provision, coupled with a majority vote requirement, was imple-
mented in 1967, the effect of which was to diminish the impact of minorities In
city politics. No effort was made by local officials to comply with Section 5. A
lawsuit to enforce the Voting Rights Act filed in November, 1981 Is pending In
federal court.[33]
5. Staggered Terms

Seaggered terms limit the number of seats to be filled at any given election by
having positions expire in different years. Not only are the opportunities for
office holding restricted, but the effectiveness of single shot voting by minorities
Is limited. For a discussion of single shot voting, see page 101. Staggered terms,
especially in conjuvcion with at-large elections and majority vote requirements,
are recognized as diminishing the effectiveness of blacks in the electorate. Since
1975, the Attorney General has objected to staggered terms 36 times,-

(a) Peach County, Gcor~ia.-Peach County, Georgia, a majority black county,
staggered the terms of office of its three member commission in 1968. No pre-
clearance of the change was sought. Eight years later, the county was sued, and
in February, 1977. a three-judge court enjoined use of the staggered terms. [34]
The court, however, refused to cut short the terms of commissioners elected
under the uncleared procedure. The plaintiffs appealed and the Supreme Court
ruled that the defendants should he given 30 days within which to make a sub-
mission, and if approval was denied, the terms of the illegally elected commis-
sioners should be cut short. The county made a submission prior to the 1978
elections, and the Attorney General, without giving any reasons, pre-cleared
the change.

(b) Kingsland. Georgia.-In addition to establishing a numbered post system,
Kingsland, Georgia staggered the terms of office for the City Council in 1976. No
attempt was made to comply with Section 5. Federal litigation began in Novem-
ber. 1091. to enforce the Voting Rights Act. [35]
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6. Annexatimo
The Supreme Court held in 1970 that annexations, because of their potential

for diluting minority voting strength, must be pre-cleared under Section 5. (36)
Discriminatory annexatiois occur when a municipality briiigs majority white
areas into the city limits, the effect of which is to reduce the overall percent of
blacks and thus dilute their voting strength. The dilution effect of annexations
is aggravated where voting is at-large aiid racially polarized. [37]

Discriminatory annexations have drawn more objections from the Attorney
General than any other voting change. That does not mean, however, that Section
5 has been used to block needed municipal expansion. To the contrary, the Su-
preme Court has held that annexations are not objectionable under Section 5 even
if they reduce the overall black population, provided that minorities are fairly
represented in the government of the enlarged city. (381 Annexations are nor-
mally approved, for example, where the jurisdiction already has, or agrees to
adopt, non-discriminatory districts for election of the post-annexation city
government.

(a) Jackson, Georgia.-Jackson, Georgia has over the years annexed several
dozen areas without seeking pre-clearance. More whites than blacks have been
annexed, the effect of which has been to maintain a hare numerical superiority
of whites. Because of racial bloc voting and the use of at-large elections, no
blacks have ever been elected to a city office. On September 17, 1981, after a
lawsuit was filed by local blacks, a federal court enjoined local elections pend-
ing submission of the uncleared changes. [39)

(b) Lumberton, North Carolina.-Robeson County, in which the City of Lum-
berton is located, is one of 41 counties in North Carolina covered by the pre-
clearance provisions of Section 5. The county contains approximately 84,000
people and is 43% white, 26% black, and 31% Indian. Lumberton, by contrast,
is 68% white, 24% black, and 8% Indian.

Between 1967 and 1970, the Lumberton City Board of Education annexed into
its administrative unit three separate areas in Robeson County. Although these
changes in the electorate of the Board were required to be pre-cleared, no sub-
mission was made until a written request from the Attorney General in 1974.

The Attorney General objected to the changes on June 2. 1975: "[extensive
contact with minority group members both black and Indians through Robeson
County, indicates the existence of a racially discriminatory purpose behind the
annexations . . . (in] clear violation of the Fifteenth Amendment. Gomillion v.
Lightfoot, 364 U.S. 399 (1960)."1 (40) The purpose of the annexations, the Attor-
ney General found, was "to assure that the children of suburban whites could
continue to attend City of Lumberton schools, rather than attending the pre-
dominantly minority Robeson County schools. We have received substantial evi-
dence that the boundaries of these annexations were outlined in a convoluted,
meandering fashion with the result that blacks and Indians were virtually ex-
cluded from the three annexations in question." [41]

Notwithstanding the objection of the Attorney General, the school board con-
tinued to implement the three annexations and hold elections for the Board of
Education under the discriminatory apportionment plan. On October 15, 1981, six
years after the objection, and fourteen years after the annexations first began,
a three-Judge court ruled that the board was in violation of Section 5. (42] In-
explicably, the court allowed elections scheduled for November 3. 1981 to go for-
ward with the proviso that If the objection was not removed by December 81. a
special election must be held to fill all Board of Education seats. The plantiffs
filed an application in the Supreme Court for an Injunction pending appeal
prohibiting any use of the annexations in future elections. On October 80, 1981,
the Court granted the injunction.
7. Other Forms of Section 5 Non-Compliance

In enacting Section 5 Congress concluded there was no way of anticipating
what new procedures in voting might be implemented by covered jurisdictions.
Accordingly, it made no attempt to identify particular changes which might
prove discriminatory and require pre-clearance only of them. Instead, it required
prie-clearance of all changes in voting. Congressional wisdom has been fully
vindicated.

(a) DeKalb County, Georpia.-rn January. 1980. the DeKalb County, Georgia,
Board of Registration adopted a policy that it would no longer approve com-
munity groups' requests to conduct voter registration drives. DeKalb County is
in the five-county metropolitan Atlanta area. At that time, only 24% of black



702

eligible voters were registered, as opposed to 81% of whites. The county refused
to submit Its change in registration policy for pre-clearance, arguing that it was
not a change in voting. After a contested lawsuit, the county was required to
submit the change. (43] On September 11, 1980, the Attorney General noted an
objection because he was "unable to conclude . . . that disallowing neighbor-
hood voter registration drives does not have the purpose and will not have the
effect of denying or abridging the right to vote on account of race or color." (44]

(b) Sumter County, Alabaina.-In Sumter County, Alabama. persons seeking
nomination by political primary filed their qualification papers with the chair-
person, who was always white, of the county Democratic Party. In 1974, a
black was chosen as county chairperson. The next year, white candidates chose
to bypass the chairperson and file with the judge of probate. They contended that
this change was not covered by Section 5 and made no submission. Blacks sued
to require pre-clearance. Following a decision by the court of appeals that
Section 5 was applicable, th new qualification procedure was abandoned. (45]

(c) Political Parties; Alabama.-The Democratic and Republican parties of
Alabama implemented new rules for the conduct of the May 2, 1972, elections of
delegates to their national conventions. The rules involved the construction of
geographical voting districts from which candidates ran for convention seats.

Since the boundaries of districts can be gerrymandered along racial lines,
black residents of the state requested both parties to submit the new rules for
pre-clearance under Section 5 to insure that they did not have the purpose or
effect of discriminating on the basis of race. The parties refused, contending
that they were political parties, not state or political subdivisions, and thus were
not covered by Section 5.

On May 13, 1973, the court of appeals grand ted the relief sought: "if a
state could escape the requisites of Section 5 by channeling to political parties
its authority to regulate primary elections, the force of the Voting Rights Act in
the context of primaries would be entirely abrogated." [46] The changes were
required to be pre-cleared.

The Democratic Party thereafter filed suit in the District of Columbia seeking
pre-clearance of the new rules, the first Section 5 lawsuit ever filed by a covered

-jurisdiction in the District of Columbia. [47] The Attorney General, who is re-
quired to defend suits brought against the United States under the Voting Rights
Act, did not oppose the Democratic Party's motion for judgment on the pleadings.

(d) Amerious, Georgia.-Prior to 1965, voting in Americus, Georgia, was seg-
regated by race. After the practice was enjoined by a federal court, the city
adopted sex segregated voting but did not pre-clear the change. The city mar-
shal defended the practice on the ground that segregation by sex made voting
more efficient. Local blacks believed the practice was designed to spare white
women the "indignity" of standing in line with black males, and asked the De-
partment of Justice to require that the new procedure be pre-cleared. The At-
torney General informed city officials in December, 1979, that the change could
not be implemented absent pre-clearance. The city elected to desegregate its
voting rather than submit the change under Section 5.

(e) Moultrie, Georgia.-In Moultrie, Georgia, the all-white Lions Club tra-
ditionally contracted with the city to run municipal elections. Blacks com-
plained about the practice until the city agreed to advertise in the local paper
in 1979 for new poll workers to help the Lions. Several people answered the ad,
whereupon the city election manager, after consulting, with the city attorney,
Instituted a literacy test for new, but not old, poll ,workers. Although this was a
change in election procedures, no effort was made to comply with Section 5.
The literacy test was abandoned after complaints from local blacks, who were
plaintiffs in the lawsuit which successfully enjoined further use of an uncleared
majority vote requirement for city elections. [48]

(t) Tifton, Geo gia.-Rules requiring candidates to live In specified districts
are generally thought to disadvantage minorities because they limit the oppor-
tunities for single shot voting by separating elections into Individual races. In
some instances, however, e.g., where a residency district is substantially black,
a residency requirement may in practice limit the number of whites seeking
office and enhance the chances of election of minority candidates.

In 1968, the four commissioners of Tifton, Georgia, were elected at-large but
required to qualify from residential districts. That year, the General Assembly
abolished the residency requirement. Though this change was required to be pro-
cleared, no attempt was made to comply with Section 5.
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In 1977, two candidates, one white and the other black, qualified for one of
the commission seats. The white candidate lived outside the district which had
formerly been used for electing that commission position. Prior to the election
the black candidate filed suit to enjoin the uncleared repeal of the residency re-
quirement. [49] The district court did not act upon the complaint until after
the election. It enjoined future use of the 1968 change, but nevertheless refused
to set aside the 1977 election results.

The ruling of the district court was appealed to the Supreme Court During the
pendency of the appeal, Tifton officials submitted the 1968 enactment to the
Attorney General whc pre-cleared the change. In light of the ruling of the
Attorney General, the appeal to the Supreme Court was withdrawn.

(g) Camdcn County, Georgi.-In 1978, Camden County, Georgia officials
designated an all-white women's club in the City of Kingsland as the new
municipal polling place. Although the change was not pre-cleared, the county
made preparations to use the club at the August 8, 1978, primary election.

ACLU attorneys, on behalf of local blacks in Camden, informed the county
attorney that the change was unenforceable absent pre-clearance, that the u.se of
a racially exclusive club for elections was "inappropriate," and requested that a
more suitable polling place be designated.

The county elected to submit the change to the Department of Justice, but pre-
clearance was denied shortly before the August election.
8. Refusal to Comply with Section 5 Objecttons

While many jurisdictions have failed to submit changes for pre-clearance, a
surprising number have refused to comply with objections Interposed by the
Attorney General after submission has been made. The law is unambiguous that
decisions by the Attorney General under Section 5 are final and are not appeal-
able. [50] The only method by which a jurisdiction may seek review of an objec-
tion is by filing a declaratory judgment action in the federal courts of the District
of Columbia. Nonetheless, many jurisdictions, such as the Lumberton, North
Carolina, City Board of Education, (see page 53), have simply refused to obey
the law.

(a) Sumter County, Georgia.-The Board of Education of Sumter, Georgia,
adopted at-large voting when its single-member districts were .ound in 1972 to
be malapportioned. At that time, three of the five districts used were majority
black. The Board made a Section 5 submission of the change and the Attorney
General objected for the reason that at-large voting "would result in the dilution
and minimization of the voting strength of black citizens." [511

The Board, however, notified the Department of Justice that it considered its
at-large plan to be court-ordered and exempt from Section 5. In the Board's
opinion, the objection was "illegal, void and of no effect." [52] The Attorney
General notified the Board that its at-large elections were not enforceable, but
the Board has held elections at-large ever since. No blacks have been elected to
office.

Local blacks filed a lawsuit in 1980 to enforce the Attorney General's objection.
A three-judge court was convened to hear the complaint, and on December 1, 1981,
ruled that the Board's 1973 plan was legislative and required to be pre-cleared.
The county was directed to develop a new plan "subject to the pre-clearance re-
quirements of Section 5." [53]

(b) Pike County, Georgia.-In 1970, the Pike County, Georgia, Board of FJu-
cation was elected by districts. After two blacks ran for office, and before the
next elections, a statute was enacted providing for elections at-large. No pre-
clearance was sought. In March, 1979, at the insistence of the Attorney General,
the change was submitted and found objectionable. But the county refused to
honor the objection-until a lawsuit was filed in February, 1980 to enforce Section
5. [54

(c) IVaynesboro, Oeorgia.-Waynesboro, Georgia adopted a majority vote re-
quirement in 1971. A submission was made to the Attorney General who objected
for the reason that he could not conclude "that the provision . . . does not have
the purpose or effect of abridging the right to vote on account of race." (55] The
city ignored the objection until it was sued in 1976, whereupon it finally agreed
to return to the use of plurality vote. (56]

(d) Edgefleld, South Carolina.-In 1976, Edgefield County was required under
a state law, known as the Home Rule Act, to re-establish its county government.
It did so and adopted at-large voting and retained a five-member council. This
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enactment was submitted to the Department of Justice, which objected to the use
of at-large elections, noting that if a new election system was adopted, "that more
accurately reflects minority voting strength, such as single member districts," the
objection would be reconsidered. [57] A single member plan was in fact prepared
and approved by the council, but was never submitted under Section 5 because
the council subsequently took the position that the Attorney General's objection
was not binding. A lawsuit to enforce Section 5 is presently pending. (58]
9. Evasion of Section 5

Many jurisdictions, as the list of submissions to the Attorney General attests,
have complied with Section 5. But some of those have resorted to various strat-
hgems to circumvent or undercut objections that have been imposed. Still others
have attempted to evade Section 5 altogether by claiming exemptions from pre-
clearance.

(a) Thomson, Georgia.-The use of "cuing" in Thomson, Georgia, i.e., the en-
dorsement by white community leaders of a particular candidate prior to the
actual election, is a striking example of doing by indirection that which Section 5
expressly forbids. On September 3, 1974, the Attorney General objected to several
voting changes submitted by the City, Including a majority vote requirement for
election of the mayor: "Our analysis shows that where, as in Thomson, there is
increasing participation in the political process by the black community, the use
of numbered posts, staggered terms and majority requirements have the potential
for reducing the opportunity for minority voters to elect candidates of their
choice. . . . Under such circumstances, the Attorney General cannot certify that
no such effect will ensue." [59]

Before the next elections in 1974, the incumbent mayor announced that he
would not seek re-election. E. Wilson Hawes, a white man, was the first to offer
for the vacant post. Luther Wilson, Jr., a black assistant school principal, of-
fered next. Subsequently, William M. Wheeler, a white McDuffie County attorney,
filed for the vacant mayoral position.

Local whites soon approached the two white candidates and urged one of them
to get out of the race to insure that Wilson could not get elected by plurality.
Each candidate, they suggested, should nominate twelve persons to take a vote
and "decide which white man was to run." [60] Had the majority vote require-
ment not been blocked, there would have been no need for one of the white
candidates to withdraw. Whites could have simply regrouped in the run-off, even
if the black was the top vote getter.

A mini-election was held at City Hall on October 21, 1974 and Wheeler was the
winner. Following the meeting, Hawes announced that pursuant to the "gentle-
men's agreement" he was bowing out of the race. However, he had an apparent
change of heart, whereupon, Wheeler got out of the race, leaving Hawes as the
white community's candidate to oppose Wilson. Wheeler publicly announced, "I
am not now a candidate. . . . Somebody had to honor the gentlemen's agreement
of Tuesday night, and since Hawes didn't, I will." [61]

The general election was held on October 30, and Hawes soundly defeated
Wilson.

(b) Dorchester County, South Carolina.-Dorchester County, South Carolina,
was sued in 1973 by local blacks because the two districts used for election of
the county council were malapportioned on the basis of population. [62] After
the district court declared the plan invalid, the county, rather than redrawing
its district lines, adopted at-large voting. Following a Section 5 submission, the
Justice Department objected to the plan, because "even though blacks constitute
over 35 percent of the population (1970 census) in Dorchester County, no black
has ever been elected to the county council in modern times and there is a history
of racial bloc voting." [631

In response to the objection, the county council developed another plan retain-
ing the two pre-existing districts but shifting precinct lines to reduce population
variance. Blacks were in a minority of registered voters in both the proposed
new districts.

Subsequently, the defendants concluded that under state law, Dorchester
County lacked the power by legislative means to reapportion itself. Under the
circumstances, the only method of curing faulty election procedure was through
a court-ordered plan. Since courts are required to utilize single-member districts
in reapportionment absent compelling circumstances, th, defendants prepared
for the court a plan utilizing seven single-member districts. Two of the council
districts are majority black.
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(c) Moultrie, Georgia.-In May, 1977, a three-judge court enjoined use of a
majority vote requirement for election of the Moultrie, Georgia, City Council
because of failure to comply with Section 5. (64] At the elections held later that
month, a black won a plurality and was elected to office.

At the elections held the next year, three of the five council posts were sched-
iled t) be filled, and the incumbents qualified for each of the posts, Two, Four

and Five. Two black candidates entered the race for Posts Two and Four. A
white man, Roscoe Cook, qualified for Post Five, and later, shortly before the
candidate deadline, a black, Cornelius Ponder, Jr., also qualified for Post Five,
leaving that seat to be contested by two whites and one black. Cook subsequently
withdrew, leaving black candidates for each post opposed by a single white. This
configuration ensured that no black would become elected by receiving less than
a majority of votes, as had happened following the invalidation of the-majority
vote requirement by the three-judge court.

As might be expected, all the black candidates In the 1978 elections were de-
feated, and by approximL' ely the same number of votes. John Green received
717 (28%), JoAnn Wilson received 652 (26%), and Cornelius Ponder, Jr., 716
(28%) of the votes cast. At the time of the election, blacks were approximately
24 percent of the registered voters in Moultrie.

(d) Klcburg County, Texas.-Mexican-Americans, who comprise 47% of the
population of Kleburg County, Texas, were successful in getting the appor-
tionment of the governing body (Commissioners' Court) declared unconstitu-
tional on October 2, 1979. The district court ordered the defendants to submit
a new plan in six weeks with a hearing to be held four weeks thereafter. Since
under state law single-member districts were required, there was no issue of
at-large versus single-member districts. The defendants claimed the plan was
exempt f:om Section 5 because it was ordered by the court.

Plaintiffs objected to defendants' plan because It was not submitted for pre-
clearance, and alleged that it diluted minority voting strength. The district court
approved the plan, finding that it was court ordered and thus not subject to
Section 5.

The court of appeals summarily reversed. [65] It held the plan should have
been submitted for pre-clearance because a legislative plan does not become a
court-ordered plan merely because it is the product of litigation.

The Supreme Court agreed to hear the case. The ACLU filed a brief ameue
curiae in the Supreme Court arguing that pre-clearance was required.

County officials argued that the plan was court-ordered and therefore not sub-
ject to pre-clearance because: (a) it was a response to a court order, (b) it was
prepared by an expert (not hired by them) and thus did not encompass their
legislative judgment, (c) it was not adopted prior to submission to the court,
(d-)- the district court considered it court-ordered, (3) it was put into effect only
when defendants were ordered to do so, and (f) they did not possess the author-
Ity under state law to adopt the plan. Defendants also argued that pre-clearance
would slow down the reapportionment process and that obstructionist officials
could prevent any relief by refusing or failing to draft a plar adequate to receive
pre-clearance.

The Supreme Court rejected all of these arguments finding that the Federal
interest in protecting minority voting rights Is the same whether the change in
question is to remedy a constitutional violation or is merely a regular political
decision, and that centralized review enhances consistent and expeditious deci-
sions. The Court ruled that Congressional policy would be furthered by applying
Section 5 and that the interests protected by the statute were not dependent upon
the legal authority under state law possessed by defendants.

T]he essential characteristic of a legislative plan is the exercise of legislative
Judgment.... As we construe the congressional mandate, it requires that When-
ever a covered jurisdiction submits a proposal reflecting the policy choices of the
elected representatives of the people-no matter what constraints have limited
the choices available to them-the pre-clearance requirements of the Voting
Rights Act is applicable to them. [66]
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CONTINUING BARRIERS TO EQUAL POLITICAL PARTICIPATION

II. USE OF DISCRIMINATORY VOTING PRACTICES ADOPTED PRIOR TO THE
VOTING RIGHTS ACT

Despite widespread non-compliance with Section 5, pre-clearance has been
effective in blocking hundreds of discriminatory voting changes-,and undoubtedly,
Section 5 has acted as a deterrent to enactment of many others. Section 5
does, however, have two significant limitations. It does not affect voting prac-
tices adopted prior to November 1, 1964, even though they may be clearly
discriminatory in purpose and effect. Secondly, Section 5 does not affect changes
in voting which increase-but only partially-minority participation in the elec-
tive process.

In Beer v. United States, [1] the Supreme Court was asked to review a de-
cision of the federal court in the District of Columbia denying clearance to a
reapportionment plan for the City of New Orleans. The lower court had ruled
that, although the new plan created two single-member districts with a majority
of black voters where before there had been none, the plan was objectionable
because it failed to eliminate pre-Voting Rights Act at-large seats for the city
council which restricted the opportunities of minorities for election. The Supreme
Court reversed the ruling, concluding that an ",Ameliorative new legislative ap-
portionment cannot violate Section 5 unless the new apportionment itself so dis-
criminates on the basis of race or color as to violate the Constitution." [2] In
other words, a change in election procedures which removes some, but not all,
barriers to voting ordinarily will not violate Section 5.

Unfortunately, most of the discriminatory voting practices in use today are
not those which have been implemented without pre-clearance. but those which
pre-date the Voting Rights Act, or have been only partially ameliorated, and are
thus entirely beyond the reach of Section 5. The only way to challenge these
practices is through traditional lawsuits in the local jurisdictions. Litigation
has been effective in many instances, but it has also proven to be burdensome
and time consuming, and results have often been inconsistent and erratic.
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1. The Burdens ot tlonstitutional Litigation.
Almost all of the lawsuits brought to protect voting rights have been decided

by the courts under the Fourteenth and Fifteenth Amendments of the Constitu-
tion. In constitutional challenges, unlike those under Section 5, in which the
Jurisdiction seeking to Imp!ement a change has the burden of showing no dis-
criminatory purpose or effect, those attacking a particular election procedure
have the burden of proving a violation of the law. And, the burden is not an
easy one. .

In Whiter. Regester, [3] decided in 1973, the Supreme Court said that in
__determining whether a constitutional violation of voting rights had occurred:

The plaintiffs' burden is to produce evidence to support findings that the
-political-processes leading to nomination and election were not equally open to
participation by the group in question-that its members had less opportunity
than did other residents in the district to participate in the political processes
and to elect legislators of their choice.

Applying this standard, the Court affirmed the unconstitutionality of at-large
elections in Bexar and Dallas Counties, Texas. upon proof by the plaintiffs of
a long history of official discrimination, indifference to minority needs and
restricted access of minorities to the political process. (4] In Dallas County,
this last factor arose because blacks were not supported by a private citizens
group, and were thus unable to win countywide elections. In Bexar County,
the evidence was simply the cultural barriers that impeded Hlispanics; partici-
pation in the Political process.

One of the most important circuit court opinions which followed White v.
Regester was Zimmer v. McKeithen. (5] In Zimmer, the court said that lack of
equal political participation, or unconstitutional dilution of minority voting
strength, could be shown by proof of such things as: a history of official racial
discrimination, particularly In registering and voting; a disproportionately low
number of minority group members elected to office; a lack of responsiveness
on the part of elected officials to the needs of the minority community; depressed
soclo-economic status of minorities; majority vote requirements; tenuous policy
favoring at-large voting; lack of access to candidate slating; large district size;
lack of residential requirements for candidates; anti-single shot voting laws.

Later decisions at the appellate level held that discriminatory purpose was
necessary for a constitutional violation, but that proof of an "aggregate" of the
factors in Zimmer, or factors similar to them, was enough to show invidious
purpose. [6]

Proof of the Zimmer factors requires an enormous expenditure of time and
money. Since the significance of race In literally every aspect of the public and
private life of the Jurisdiction is relevant, hundreds of lawyer hours are required
to make a record of historical and continuing discrimination in voting, public
accommodations, appointments to boards and commissions, provision of services,
police practices, employment, education, jury selection, political associations,
etc. Historians, sociologists, statisticians, engineers, political geographers, media
analysts and demographers, among others, all need to be consulted and used
as expert witnesses in gathering and analyzing the relevant evidence in consti-
tutional lawsuits. Not surprisingly, voting cases are given a weight of 2.8420
by a 1980 survey of federal district judges. [71 An average case is weighted
1.000 on a scale that measures the complexity and amount of judicial resources
different categories of cases need. Voting cases are exceeded in complexity by
only ten of the fifty-five categories listed in the survey.

The Supreme Court has observed that "voting suits are unusually onerous
--.-to- prepare, sometimes requiring as many as 6,000 man-hours spent combing

through registration records in preparation for trial." [8] By comparison to a
constitutional challenge In an at-large case, a 6,000 hour registration case may

•be trivial since the very same registration evidence is often a part, but only a
small part, of trying to prove that at-large elections dilute minority voting
strength.

Aside from the time and expense involved in proving the factual elements of
dilution at trial, use of the legal standards in Zimmer has led to unnecessarily
protracted and erratic decision-making. The Zimmer formula contains objective
elements, such as a lower number of black elected officials and depressed levels
of voter registration. It also contains elements that require the trial judge to
make essentially subjective judgments, e.g., whether or not local officials have
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been unresponsive, which are difficult, if not impossible, adequately to review
on appeal. For this reason, in part, cases are often shunted from trial to appel-
late court for continual revision and fine tuning. As a consequence, decision-
making in voting lawsuits has often been impressionistic, and fairly open to the
charge of being un-ellable.

(a) Pickens County, Alabama.-Blacks in Pickens County, Alabama, after the
decision in White v. Regester, filed suit in 1973 alleging that at-large general
elections for the county commission diluted their voting strength. The case was
tried in the district court, appealed to the court of appeals, sent back for more
fact finding to the trial court, appealed again to the court of appeals, sent back
again to the trial court for more fact finding, and appealed a third time to the
court of appeals. On March 16, 1981, 8 years after the complaint first was filed,
the court held that at-large elections for the Commission were constitutional.

(b) Fairfield, Alabama.-Black residents of the City of Fairfield, Alabama
fared no better. They also filed a dilution lawsuit in 1973 against the City Council.
The district court ruled 2 years later that local procedures were unconstitutional.
The court's findings included:

(1) A "very very high" level of racial bloevoting;
(2) "Disparities in employment of blacks within the City of Fairfield";
(3) "Lack of responsiveness to the needs of the black community";
(4) A history of discrimination;
(5) Traditional exclusion of blacks from office-holding and "the decision-

making process of the city";
(6) A tenuous state policy in favor of at-large districts. [9]
The City appealed, and the court of appeals reversed. It did not question the

facts, but said the consideration of the Zimmer criteria was inadequate. It
sent the case back for further hearing.

The trial judge, without taking any additional evidence, reconsidered his
findings and reached the countrary conclusion that there was no dilution of the
black vote. The decision was affirmed on appeal in 1980, seven years after the
complaint was filed.

Voting rights litigation, because it seeks to alter the balance of political
power, is never popular with local officials. Not surprisingly, voting rights plain-
tiffs, and their lawyers, are frequently the victims of retaliation.

(c) McDuffle County, Georgia.-Public officials in McDuffie County counter-
claimed against the plaintiffs in a voter dilution case for $93,500.00 in alleged
actual and punitive damages on the grounds that the complaint was "a malicious
abuse of civil process" and plaintiffs had sued them In bad faith. [10] The court
eventually entered a consent judgment for the plaintiffs and the counterclaims
were dismissed.

(d) Choctaw County, Alabama.-The plaintiffs in a Choctaw County, Alabama
voting case decided to dismiss their dilution complaint vrgainst the school board
voluntarily without prejudice. The trial court, however, refused to allow them
to do so. and dismissed the case with prejudice. The court also awarded $2,500
in attorneys' fees to the defendants, payable by the plaintiffs. The court of
appeals reversed. It said the plaintiffs had an absolute right to dismiss their com-
plaint and the award of attorneys' fees was "a nullity." [11]

(e) Lumberton, North Caroliva.-The members of the Lumberton, North Caro-
lina, City Board of Education, when sued in a Section 5 enforcement case, not
only asked the court to assess the plaintiffs with costs and attorneys' fees for
alleged failures to comply with discovery, but accused their lawyers of solcita-
tion and "coercing" the plaintiffs into filing suit. Solicitation is an unethical prac-
tice that can result in disbarment. [121 The court ruled for the plaintiffs on the
merits and found the request for fees moot. It never addressed the charge of
solicitation.

Because of the costs, delays, and often inconsistent results in litigation, rela-
tively few voting cases are filed. The total number of all voting rights cases filed
nationwide, Including those filed by the Department of Justice, in each of the
past five yea-rs is as follows:

1980 --------------------------------------------------- 160
1979 --------------------------------------------------- 145
1978 --------------------------------------------------- 189
1977 --------------------------------------------------- 203
1976 ------------------------------------------------ 13176
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2. The Repeal of the Zimmer Standard

The burdens of constitutional litigation under the White-Zimmer standard were
heavy enough. In 1980, in City of Mobile v. Bolden, [14] the Supreme Court made
them even worse.

Blaclks in Mobile, Alabama brought suit in federal court in 1975 charging that
the election of the city commission at-large diluted their voting strength. The
district court agreed and ordered the city to establish a mayor and council form
of government elected from districts. The Court of Appeals affirmed based upon
proof by the plaintiffs of an aggregate of the Zimmer factors. The Supreme Court
reversed.

A plurality of the Court held that the Fifteenth Amendment does not protect
against mere vote dilution, but only the right physically to register and vote
without hindrance. As for the contention that Mobile's at-large scheme violated
the Fourteenth Amendment, the plurality ruled that plaintiffs' burden was to
show that It was conceived or operated as a purposeful device to further racial
discrimination, and that the Zimmer factors "were most assuredly insufficient to
prove an unconstitutionally discriminatory purpose." [15]

Purpose could be shown by proof that a voting system was adopted or main-
tained "in part becausee of,' not merely 'in spite of,'" its adverse racial
effects. [16] The case was sent back for further hearings on whether Mobile's
electoral system had been retained for a racially discriminatory purpose.

There were six separate opinions in City of Mobile. and no majority. As a
consequence, the decision is often confusing and difficult To follow. Justice
White, who wrote the unanimous decision in White v. Regeater, said in a dis-
senting opinion that City of Mobile was "flatly inconsistent with White v.
Regeater," and left the lower courts "adrift on uncharted seas." [17] And indeed
it has.

The Court of -Appeals for the Fifth Circuit, which has had the bulk of voting
.. lghti_itgatoi, Is--hopelessly confused about what City of Mobile means. One

panel recently held in three cases from Florida that after City of Mobile, the
central inquiry of the trial court should be whether there is purposeful dis-
crimination in the adoption or use of a voting procedure, and that most of the
Zimmer factors are irrelevant, e.g., "whether current office holders are respon-
sive to black needs and campaign for black support is simply irrelevant . . .
a slave with a benevolent master is nonetheless a slave." [18]

A month later, a different panel of the Fifth Circuit held in three virtually
identical cases from Georgia that the Zimmer factors were still relevant "to
the extent that they allow the trial court to-draw an inference of intent," [191
and that unresponsiveness was the sine qua non of vote dilution-that without
a finding of unresponsiveness, there could be no abridgement of minority voting
strength.

[A] plaintiff must establish that the governmental body in question is unre-
sponsive to its legitimate needs. Reduced to its simplest terms, failure to prove
unresponsiveness precludes a plaintiff from obtaining relief. [20]

The Supreme Court agreed on Octol er 5, 1981 to hear one of the three cases
from Georgia, Lodge v. Buxton, and may clarify the meaning of City of Mobile.
if the court rules that even the limited use of Zimmer in Lodge to create an
inference of discriminatory intent was misplaced, it will be impossible to win
a constitutional challenge except where local officials publicly confess to a racial
motive. No one can expect that to happen very often.

Regardless of what the Supreme Court may do In Lodge, City of Mobile, with
its artificial burden of proof standard, has deterred the filing of new constitu-
tional litigation. It has also had Immediate and adverse impact upon pending
cases at the trial and appellate levels.
3. Section 2 of the Voting Rights Act of 1965

Congress was well aware of the delays and uncertainties in contesting possibly
discriminatory voting changes in traditional litigation, and for that reason enacted
Section 5 of the Voting Rights Act. Congress was equally aware that the same
delays and uncertainties could occur in challenging voting procedures enacted
before the effective date of pre-clearance, and for similar reasons enacted Section
2 of the Act, which contains a substantive standard similar to that in section 5.

Section 2 prohibits voting practices which "deny or abridge" the right to vote.
Nicholas Katzenbach, then Attorney General. testified before Congress In 1965
that Section 2 was intended to ban "any kind of practice... if its purpose or
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effect was to deny or abridge the right to vote on account of race or color." (21]
This interpretation of Section 2 was reiterated last year in an amncu8 brief filed
by the Department of Justice in Lodge v. Burton. According to the Attorney
General, blacks are entitled to relief under Section 2 "if they . . . can establish
that the challenged practices, though neutral in design, have the effect of abridg-
ing the right to vote on account of race." [22]

Given this interpretation, racial minorities could successfully challenge voting
procedures under Section 2 which have adverse effect, even if they could not
establish a constitutional violation because of lack of proof of racial purpose.
Notwithstanding the altered standard of proof under Section 2, no vote dilution
cases have been decided solely on the basis of the statute. [23] That has been so,
undoubtedly, because, prior to City of Mobile, adverse effect in the context of
past and residual discrimination was sufficient to make out a constitutional viola-
tion. Section 2 was essentially redundant.

The Supreme Court has never authoritatively construed the scope of Section 2,
although a plurality in City of Mobile said the statute has a reach no different
from that of the Fifteenth Amendment and prohibits only intentional discrimina-
tion. The resolution of this issue by a majority of the Court will have obvious"
significance for future voting rights litigation.
4. At-Large Elcction8: Pre-Oity of MoM'e

In spite of the burdens of constitutional litigation, atlarge election systems
adopted before the effective data of Section 5 have been successfully challenged
in a number of cities and counties.

(a) Georgia Consent Decrces.-Some jurisdictions, prior to the City of Mobile,
consented to judgment. But in most instances, the plaintiffs were required fully
to prepare their cases, and settlement was made only on the eve of trial.

In Georgia, consent decrees were entered establishing district election plans
for the McDuffie County Board of Commissioners (1978), the McDuffie County
Board of Education (1978), the Thomson City Council (1978) ; [24] the Coffee
County Board of Education (1977), the Douglas City Council 1977) ; [25] the
Peach County Board of Commissioners (1979) ; [20] the Terrell County Board
of Commissioners (1979) ( [27] the Waynesboro City Council (1977) ; [28] the
Sumter County Board of Commissioners (1980), the Americus City Council
(1980) ; [29] the Dawson City Council (1979) ; [30] and the Madison City Council
(1978). [31]

All of these Jurisdictions have a common racial history of discrimination in
voting, bloc voting by whites, few if any black cle0.ted officials, and election
mechanisms such as majority vote requirements, numbered posts and staggered
terms of office. Sumter County is typical.

Prior to the Voting Rights Act, only 548 blacks were registered to vote in
Sumter County, 8.2% of the eligible population. Voting was segregated and blacks
were excluded from positions as election managers and poll workers. The Jaycees,
an all white organization, ran county elections. The Democratic Party was racial-
ly exclusive and no blacks served on its executive committee until 1975.

Beginning in the early 1960's, SNCC and other civil rights groups launched
voter registration drives in Sumter County. Shortly thereafter, in 1963, four
SNCC workers involved in those campaigns were arrested and charged with
insurrection-at that time a capital offense In the State of Georgia. The four
were held without bail until a three-judge court enjoined the prosecutions, ruled
the insurrection statute unconstitutional, and ordered the defendants admitted
to bail. The prosecutor, Stephen Pace, Jr.., later admitted that "the basic reason
for bringing these [insurrection)- charges was to deny the defendants * * *
bond * * * and convince them that this type of activity * * * is not the way to
go about it." [32] Remaining charges against the four were eventually dismissed.

The courts also began to declare unconstitutional other forms of discrimina-
tion in the electorate. In 1965, a federal district court enjoined racial segregation
in county elections, interfering with black voters, maintaining voter lists on a
racial basis, and prosecuting blacks for their attempts to vote, and failing to
release them on their own recognizance. [37]

Two years later, in Bell v. Southwell, the court of appeals set aside county
elections because of "gross, spectacular, completely indefensible * * * state im-
posed, state enforced racial discrimination." [34] The practices cited were seg-
regated voting lists, segregated voting booths, intimidation of black voters by
election officials, and the "unwarranted arrest and detention" of blacks who
protested the racial discrimination.
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Resistance to increased black political participation evidenced itself in other
ways. On September 7, 1965, the Board of Commisslioners Instructed the county
attorney to investigate recently registered voters to determine if any had ever
been convicted of a felony and could be purged under state law.

In June, 1978, the Sumter County Democratic Party abolished its primaries,
but failed to comply with tile pre-clearance pr'wisions of Section 5 prior to the
holding of general elections in December, 1978. Other Section 5 violations are
the continuing refusal of the Sumter County Board of Education to honor an
objection to at-large voting by the Attorney General, and the failure of the City
of Americus to pre-clear a majority vote requirement for election of tile mayor
and council adopted In 1965.

On. April 7, 1980, the defendants agreed to a judgment finding at-large elections
for the county commission unconstitutional on the grounds that they diluted
black voting strength. At the next election held In August, 1980, under a court-
ordered plan utilizing single member districts, a black was elected to office, the
first in Sumter County's modern history.

(b) Lee County, South Carolina.-Lee County, South Carolina, is 60 percent
black, but prior to 1977, no black had ever been elected to a county office. Blacks
were excluded from office by discriminatory registration procedures, and after
passage of the Voting Rights Act, by the use of at-large elections.

On November 1, 1964, the seven member Lee County Commission was elected
from single-member districts. In view of the fact that only 21 percent of eligible
blacks were actually registered at that time, as opposed to 99 percent of eligible
whites, none of the districts contained a black majority capable of electing a
black to office.

The Voting Rights Act had substantial impact in Lee County. By July 31, 1967,
2,691 blacks (49 percent of the eligible population) were registered to vote, more
than double the number since 1964.

The first black to run for the Board of Commissioners was Joseph Thomas in
1966. He lost his election, but because of the increased black voter registration
in his district, his defeat was by only a few votes.

Prior to the next election, the district system was scrapped in favor of a five
member council elected at-large without regard to residency. The Act was sub-
sequently amended in 1971 to increase the membership of the council to seven
and establish residency districts. At-large elections were retained.

The legislation was submitted to the Department of Justice and, surprisingly,
was pre-cleared.

Blacks continued to run for the county council, but none were elected. On
March 4, 1974, a lawsuit was filed in which the plaintiffs contended that at-large
voting diluted their voting strength.

In support of their dilution claim, the plaintiffs showed that blacks in Lee
County have a depressed socio-economic status, with lower levels of education
than whites, higher rates of unemployment, lower incomes, and more substand-
ard housing. Public schools were operated on a racially segregated basis until
1970. Blacks were excluded or under-represented on juries, in public employment
and were discriminated against by local law enforcement officials.

No black served as a manager or clerk of any Lee County precinct until the
general elections held on October 24, 1968, when 3 blacks served, 2 of the 3 in
predominantly black precincts. From June 12, 1962, through July, 1974, of 1,118
persons who served as managers or clerks of precincts for general and primary
elections, only 39 (3.5 percent) were black and those served only in precincts
with substantial black population. The officers of the Lee County Democratic
Party, chairpersons and secretaries, from 1966 through 1970 were without excep-
tion white.

From 1962 to 1975, of 10 persons appointed or reappointed to the Lee County
Election Commission, only 2 were black, the first appointment of a black being
on October 5, 1972. No black was ever appointed or served as a Supervisor of

-Registration or on the Industrial Planning Board, the Development Board, the
Public Library Commission, the Historical Commission or the Tax Appeals Board.

Blacks seeking office in Lee County were given little or no assistance by local
white officials, or were discouraged as an affirmative matter from running.
Joseph Thomas, the black who ran for the Board of Commissioners in 1966. talked
with -Lee County's then state representative, later Circuit Court Judge Dan
Laney, prior to elections to find out if there were any limitations on the Voting
Rights Act of 1965 as far as Lee County was concerned, and to ask him to
appoint poll workers on his behalf.
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Judge Laney stated that he did not approve of the Voting Rights Act of 1965,
would do nothing to see that Illiterate voters received assistance in voting and
that he could not appoint poll workers. He did not, however, suggest how Mr.
Thomas might secure such appointments. Mr. Thomas next went to the Chairman
of the Democratic Executive Committee and requested him to appoint poll
workers on his behalf. The chairman told him that he did not have the authority
to appoint poll workers, but did not tell him who in fact had such authority.

Voters in the Spring Hill precinct of Lee County were required to vote at an
all white Masonic lodge.

Election returns showed a voting pattern along racial lines in Lee County.
The pattern is easily discerned by looking at returns from precincts which are
heavily white, e.g., more than 80 percent white voter registration. Black candi-
dates who showed great strength in black precincts always finished last, or nearly
last, in the heavily white precincts.

On March 31, 1976, the district court ruled against the plaintiffs. While it
adopted many of the plaintiffs' proposed findings, it concluded that "black citi-
zens in Lee County participate on an equal basis with the white citizens" in the
political process. [35] In support of its conclusion, the court noted that "favor-
able review" of the plan by the Attorney General in 1971 was entitled "to defer-
ence by the courts." [36] Plaintiffs appealed.

In the meantime, legislation was enacted by the General Assembly requiring
all counties in South Carolina to elect one of five designated forms of govern-
ment. The plaintiffs and other black citizens in Lee County secured enough signa-
tures on a petition requiring the holding of a referendum whether the designated
form of government should be elected by districts. The referendum was approved-
and on May 21, 1977, the General Assembly enacted a seven single member dis-
trict plan for election of the county council. A majority of the districts are
majority black.

The court of appeals, at plaintiffs request, dismissed the appeal as moot.
(o) Hender8on, North Carolina.-On February 20, 194, the NAACP filed a

lawsuit on its own behalf and that of black voters and candidates, challenging
the at-large election system, with residential candidacy districts, In the City of
Henderson, North Carolina. [37] Blacks were 45 percent of the city's population,
but no blacks had even been elected to city office. The district court granted
summary judgment for the city.

'lie Fourth Circuit affirmed on June 3, 1976. The ACLU Foundation, Inc. filed
a Motion for Leave to File a Memorandum Amicus Curiae, arguing that sum-
mary judgment was inappropriate in a case under the Fifteenth Amendment in-
volving dilution of minority voting strength by an at-large system. Although the
Court ordered the parties to respond to the motion, it ultimately let it$ decision
stand, declining to order a rehearing sua 8ponte.

(d) Prattville, Alabama.-White residents of Prattville, Alabama, brought a
private suit challenging the apportionment of the residency districts used in at-
large elections for the Autauga County Commission and school board. [38] The
city districts had far more population than the other districts, the effect of which
was to insure rural dominance of both bodies. The Court held the plans under
unconstitutional. [39]

At the remedy stage, a black resident, Sallie Hadnott. represented by ACLU
attorneys, was granted permission to appear as amicus curiae to evaluate the
plaintiffs' and defendants' proposed plans for racial or other bias, and to submit
a plan of her own.

Amicus submitted to the court single-member district plans for both bodies.
The court, however, adopted the defendants' plan, which used all single-member
districts for the county commission, but incorporated two multi-member districts
for the school board. While those apportionments did not maximize the oppor-
tunity for black participation in the electorate, their use of some, or all, district
voting was a clear improvement over the prior at-large systems.
5. At-Large Elections: Post-City of Mobile

The City of Mobile, while not yet a total bar to constitutional challenges of
discriminatory voting procedures, has had direct, and generally negative, impact
on all pending litigation.

(a) Burke County, Georgia.-Burke County Is the second largest of Georgia's
159 counties. Its population is in excess of 10,000 people, a slight majority of
whom are black. However, no black has ever been elected to the five-member
county commission.



Herman Lodge and other black residents of the county filed suit in 1976 alleg-
ing that at-large elections for the county commission weer unconstitutional. The
district court found for the plaintuxs prior to the City of Mobile decision, and the
court of appeals affirmed after the City of Mobile decision on tire grounds that
plaintiffs had proved intentional discrimination. The appellate court held that the
county commissioners "have demonstrated such insensitivity to the legitimate
rights of the county's black residents that it can only be explained as a conscious
and willful effort on their part to maintain the invidious vestiges of discrimina-
tion. To find othewise would be to fly in the face of overwhelming and shocking
evidence." [40]

The court of appeals also concluded that previous acts of official discrimination
had a significant negative impact on the opportunity of blacks in Burke County
to participate in the electorate. Prior to the Voting Rights Act of 1965, black
suffrage was "virtually non-existent." (411 At the present. it is-only approxi-
mately 38% of those eligible. (42] Evidence of past and present "block voting was
clear.and overwhelming." (43] Inadequate and unequal educational opportunities,
both in the pact and present, as the result of official discriminatory acts, pre-
cluded equal participation of blacks in politics.

Moreover, discrimination by the Democratic party in the county primary
system deterred blacks from participation in the electorate. At the present
only one of the 24 members of the Burke County Democratic Executive Com-
mittee is black. Upon the evidence, the court "concluded that the effect of his-
torical discrimination was to restrict the opportunity of blacks to participate
in the electoral process in the present." [44]

An additional factor showing discrimination in the use of at-large elections
was the depressed socio-economic status of blacks: "Such depression has a
direct negative impact on the opportunity for blacks to effectively participate in
the electoral process." [45] Blacks were found to have a lack of access to the
political operation of the local Democratic Party; the county commissioners'
failure to appoint blacks to local governmental committees; and "the social
reality that person-to-person relations, necessary to effective campaigning in
a rural county, was virtually impossible on an inter-racial basis because of
the deep-rooted discrimination by Whites against Blacks." [46] The court
also found that other factors enhanced the dilution effect of the at-large
voting, including the large size of the county, the presence of a majority vote
requirement, the use of a numbered post system, and the absence of a residency
requirement.

Upon all the evidence, the Court of Appeals concluded that the electoral
system was maintained for invidious purposes. "The picture that plaintiffs paint
is all too clear. The vestiges of racism encompass the totality of life in Burke
County." [47]

The county appealed the decision, arguing that the lower court had erroneously
applied the discredited Zimmer standards. The Supreme Court has noted prob-
able jurisdiction.

(b) Putnam County, Oeorgia.-A lawsuit challenging at-large elections for
the Putnam County, Georgia, Board of Commissioners, Board of Education and
Eatonton Aldermanic Board was decided after the City of Mobile decision,
and the district court ruled for the plaintiffs.

Putnam County is approximately 50% black, but had no black elected officials.
Its county seat, Eatonton, the birthplace of Joel Chandler Harris, is also ma-
jority black, but had an all white government.

The trial court ruled in May, 1981 that at-large voting for all three local
governments was being "maintained for the specific purpose of limiting the
county's and the city's black residents' ability to meaningfully participate
therein." (48] In making its finding, the district court observed:

If the city and county officials could point ro a single period in this century
when blacks have been able to meaningfully participate i the electoral process,
the court would be receptive to the proposition that blacks just aren't interested
in politics. The courts suggests that a careful review of discrimination in Putnam

County indicates the contrary. Having concluded' that blacks are interested in
their standard of living, and that the present elected officials ineffectively repre-
sent them, the court must examine whether their vote is perceived to be meaning-
less. The past history of official segregation within Putnam County combind with
both their inability to elect the members of their own race and with low voter
registration and turnout compels but one conclusion-Putnam County blacks,
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through the actions of white elected officials past and present, have been denied
equal access to the political process to such an extent that they will continue,
iP spite of their popular majority, to be defeated at the polls. (49]
The defendants have indicated they may appeal.
(c) Edgefleld County, South Carolina.-Edgefeld County has strong traditions

of discrimination In voting and no black in this century has ever been a member
of the county government, even though Edgefield is more than 50% black. The
underlying cause for the inability of blacks to elect candidates of their choice to
office is the use of at-large voting and severe racial polarization which exists as
the heritage of past segregation.

Prior to enactment of the Voting Rights Act, only 650 blacks were registered in
Edgefield County, 17% of the eligible population. By contrast, nearly 100% of
eligible whites were registered.

In 1974, Tom McGain, an assistant professor of mathematics at Paine College
.... in Augusta, became the first black since Reconstruction to run for Edgefield

County government. McCain lost the 1974 race and a second race two years later
because whites don't vote for blacks in Edgefield.

A visual examination of-election results shows the severe racial polarization
in local voting. In predominantly white districts where voting patterns are clear-
est, black candidates always get virtually the same number of votes-few or
none at all. Bloc voting has been confirmed by Dr. John Suitch, a scientist at
Aiken, who analyzed elections in Edgefield in Which blacks have been candidates.
The statistical correlation between the race of voter and candidate was "extraor-
dinarily high" in the range of .9 (on a scale of -1 to +1) for each election. "The

correlations are not just statistically significant," says Suitch, "they are over-
whelming." [50]

McCain and other Edgefleld blacks filed a federal lawsuit in 1974, alleging,
among other things, that the at-large method of elections diluted their voting
strength. On April 17, 1980, the court ruled that the at-large method of elections
constitutionally infringed upon "the rights of the blacks to due process and equal
protection of the laws in connection with their voting rights." (51] Further elec-
tions were enjoined until a new and constitutional method of electing the county
council was adopted under state law. Some of the court's findings were:

"Until 1970, no black had ever served as a precinct election official, and since
that year the number of blacks appointed to serve has been negligible."

"Blacks were historically excluded from jury service in Edgefield County."
"Blacks have been excluded from employment... it was only when trial was

about to begin that the county suddenly began hiring blacks in any numbers...
in addition. blacks are heavily concentrated at the lower wage levels."

"Blacks have been excluded by the county council in appointments to county
Wards and commissions."

"There is bloc voting by the whites on a scale that this court has never before
observed.., whites absolutely refuse to vote for a black." [52]

Four days after the district court's opinion, the Supreme Court decided City
of Mobile v. Bolden. The Edgefield defendants moved the court to alter, amend
or vacate the judgment on the basis of City of Mobile and the motion was
granted. The plaintiffs were given leave to introduce additional evidence of
whether "the at-large system was conceived or operated as a purposeful device
to further racial discrimination." [53]

Determination-of the dilution claim has been stayed pending resolution of
certain Section 5 Issues which are also present in the case.

(d) Columbia, South Carolina.-Columbta is the capital city of South Carolina
and 35 percent of its population is black. Yet no black, within living memory,
has even been elected mayor or to the four-member city council.

Columbia's at-large system of elections was adopted in 1910, at a time when
blacks were excluded from the electorate. It would be a mistake, however, to
assume that race-did not play a critical role In the decision about what kind
of government Columbia was to have.

The father of at-large voting in Columbia was John J. McMahan, one of
Richland County's senators in the South Carolina legislature. For McMahan,
who had also been a member of the delegation from Richland County to the
South Carolina Disfranchising Convention of 1895, "good government" was
directly tied to restricted suffrage, which meant utilizing at-large voting and
continuing the exclusion of blacks from elections.
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The McMahan bill for election of the city government in Columbia incorpo-
rated all the racially discriminatory provisions limiting the suffrage in general
elections adopted by the Disfranchising Convention of 1895, and applied them
for the first time to the primary. [54] No person could vote in the city primary
unless he was a registered elector. In addition, would-be voters had to furnish
receipts showing payment of all city, county and state taxes. Only then were
special tickets issued allowing persons to vote.

PoU taxes were notorious as a device to thwart black registration, and some
people criticized the McMahan bill for the reason that it "would deprive many
citizens of their voting privileges."[55] But limitation of the franchise was one
of the very things to be accomplished by the McMahan bill. The State newspaper,
in fact, using the code words of the day, supported the bill precisely for the
reason that "it]he elections will be safeguarded." [56] The MeMahan bill was
adopted overwhelmingly in an all-white citywide referendum.

McMahan accomplished precisely what he set out to do In 1910-to perpetuate
the exclusion of blacks from the electorate, consolidate local rule in the hands
of a white, business and professional elite, and bring to an end broad based,
participatory government for the City of Columbia. Blacks have run for office
on many occasions since enactment of the Voting Rights Act of 1965, but because
of at-large voting in Columbia none has ever been elected.

In 1977, black citizens of Columbia filed suit charging that the at-large method
of elections diluted their voting strength. Part of their proof was evidence of
Columbia's past and continuing racial history, with do lure and de facto discrim-
ination extending to virtually all areas of life.

'Blacks did not register and vote in significant numbers in Columbia until after
abolition of the all-white primary in 1947, and enactment of the Voting Rights
Act of 1965. In 1964, for example. blacks were only 13 percent of the registered
voters in all of Richland County, of which Columbia is the county seat.

Schools were segregated from the first grade through college, and remained
so long after the decision in Brown v. Board of Education (1954), (57] due to
the deliberate strategy of "massive resistance" to desegregation by state and
local officials.

Public accommodations, public housing, health care facilities, parks, public
employment. public transportation and penal facilities were all rigidly segre-
gat d by law and by custom until passage of civil rights laws in the mid-1960's
and federal Judicial intervention.

So significant has race been that it was libelous pcr so in South Carolina as
lato as 1957 to publish in print that a white person is a Negro. During the same
year, a bill was introduced into the South Carolina House of Representatives
requiring any blood bank in the state to label all blood "so as to Indicate white
or colored." [58] The preceding year (two years after the Brown decision), the
House and Senate passed a resolution removing from public labels as "inimical
to the traditions of South Carolina" a book entitled Swimming Hole, which was
about "the insignificance of skin color." [59]

Because of this past history of discrimination, blacks in Columbia exist at a
lower socio-economic level than whites in housing, education, income, health
care, and employment.

Residential areas in the city, public and private, are racially identifiable, and
whites oppose the dispersal to their neighborhoods of integrated public housing.

Blacks have been excluded from many local boards and commissions to which
the mayor and council make appointments. Blacks have also been discriminated
against in employment by being excluded altogether from certain departments,
and clustered in lower paying jobs.

The city presently maintains a membership for the Columbia City Manager in
the all-white Summit Club, and on occasion has conducted business there. At
one time, the city also maintained a membership for the city member in the
raelally exclusive Wildwood Comntry Club.

Because of the continuing effects of past discrimination, Columbia remains
essentially two societies, one black and one wh'te. Consequently, one of the criti-
cal problems faced by minority candidates Is the lack of access to the dominant,
numerically superior white community. As one black candidate, E. J. Cromartie,
explained, during the trial of the lawsuit challenging at-large elections in
Columbia:

i the white community, there's a tremendous problem of access.... You
have civic organizations such as the Rotary, of course, and there are no blacks



717

in the Civitan Club or the Summit Club.... The political process is simply
an outgrowth . . . of how we live. [60]

In addition to the lack of access by black candidates, it is difficult in Columbia
for others to campaign effectively for black candidates in the white community.
The Fire Fighters Association got an adverse reaction in the 1978 mayor and
council elections in white neighborhoods urging voters to support a biracial
ticket. There was no comparable problem in black neighborhoods. And when a
black who was successful in the primary election in 1972 ran in the general elec-
tion, mailings weer made by the Democratic Party to black registered voters, but
not to white for fear of "stirring up a bunch of persons to vote against" the black
candidate. [61]

Cultural and social barriers erected by segregation continue significantly to
impede black political opportunities and deny minority candidates white support.
According to another black candidate for city council, Franchot Brown:

Wo cannot depend, as voting practices have proven in the past, on the white
vote to elect a black candidate to city council. That's It, and I'm not being racist
in what I'm saying, and I'm- certainly not being anti-white or pro-black. I'm
speaking from the facts as they have proven themselves in past campaign
results. [62]

Douglas McKay, an expert in the field of electoral geography, conducted a
study, based upon census data, of the relationship in Columbia between socio-
economic and class factors and voting behavior. Race, he said, was "very sig-
nificant" in explaining voting behavior, and has continuing significance. [63] In
fact, because of the constant relationship between socio-economic conditions, such
asthe race of voters, it is actually possible to predict voting behavior in the City
of Columbia. In McKay's judgment, at-large voting clearly disadvantages blacks.

Earl Black, professor of government at the University of South Carolina and
author of Southern Governore and Civfl Rights (1976), concluded that the chances
of a black winning office in the City of Columbia are slim:

They are not able to get that minimum degree of white support given very
heavy black support and given relatively high black-to-white turnout. (64]

While blacks have actually won in the Democratic primary, the importance of
the primary in city politics has diminished. Because of an influx of Republican,
primarily white, voters, the general election has an added significance, the con-
sequence of which "is that the size of the black vote it diluted when you move
from Democratic primaries to the general elections." (65]

Racial bloc voting, because of an "underlying cleavage along racial lines," is a"working assumption as far as politics in Columbia is concerned." "For many-
it's most unlikely that they are going to take seriously the question of whether
they vote for a black candidate or not." (66] In Columbia, there is a "typical pat-
tern of widespread racial polarization." [67] There is a very strong reason to
conclude that although it is not impossible for black candidates to win, it is un-
likely, given the nature of the rules of the game. The requirements that blacks
have a substantial minority of white allies for support puts a very heavy burden
on black candidates, and to this point in time, black candidates in the city council
races have not been able to find the 30 percent or 33 percent of the white voters
that they need to win.

After reviewing precinct returns for all city elections in which blacks were
candidates, Professor Black concluded that "at-large elections of this type put
black candidates at a severe disadvantage." [68]

The district court in the Columbia at-large challenge, ruled for the defendants
on March 24, 1981. It held that there was "no evidence that blacks cannot be
elected under the present system," [69] and that the plaintiffs failed to prove
racial discrimination in the use of at-large elections. The court of appeals af-
firmed on November 17, 1981.

In the meantime, a referendum was approved in December, 1981, providing for
a combination of district and at-large voting for the mayor and counci. One of
the members of the council who opposed the referendum later acknowledged what
to the courts has seemed obscure. At-large voting in the City of Columbia, he said,
"was a racial issue from day one." [70]

(e) Moultrie, Georgia.-Moultrie, Georgia has a long history of racial discrimi-
nation in elections. John Cross, the owner of a black cab company, attempted to
register during the days of the all-white primary in 1941-42, and again in 1948.
On each occasion he was denied registration. "On one occasion they told three
of us that it was too late in the day. You know, it was about four o'clock and they
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Just closed the window." [71] On another occasion in 1942, "they told us . . . we

had to pay poll tax. . . . I was unable to pay." [72] Cross finally registered in

1946 after a federal court declared unconstitutional Georgia's all-white primaries.
Even, then, Cross and every other black voter in the City of Moultrie eligible

to participate in the Democratic primary were challenged in 1946 for not having
proper voter registration qualifications. No whites were challenged.

It was not until the Voting Rights Act of 1965 that any signincant number of
blacks registered in Moultrie. Prior to the Act, as of December 19, 1962, only
1,117 blacks were registered to vote in the entire county, 27.4 percent of the
eligible population. By contrast, 11,362 whites were registered, 71.1 percent of
the eligible population.

Although the Democratic all-white primary has been abolished, the legacy
of party discrimination persists. As of 1976, no black had ever served as an
officer of the party, and only one black had ever served on the twelve-member
county executive committee.

City elections were run on a racially segregated basis as late as May, 1962.
White voting booths were located "next to the City Ha.I, and . . . the Negro
polling place in a booth . . . in the fire department." [73] Voter registration lists
were also maintained on a racially segregated basis. Neither segregated voting
nor segregated registration ended in Moultrie "until the integration issue came
up," during the mid-1960's. [74]

Not only have elections been conducted on a racially segregated basis, but
municipal elections were traditionally managed by the Moultrie Lions Club, an
organization which excludes blacks from its membership. Blacks were occa-
sionally allowed to assist with operating voting machines but the Lions Club
never permitted any blacks to certify voters or hold managerial positions. The
Lions Club still manages city elections, although at the elections held in 1980,
a black women's club was allowed to assist the Lions.

Moultrie also has an aggravated history of violating Section 5, (See pages 44,
56, 61).

The city council has traditionally been unresponsive to the needs of the black
community. One of the councilmen, Donnie Turner, said that prior to the time
he was elected to the council in 1972, the "council was neglecting the black
community," particularly in paving, housing and other services. [15]

Discrimination and inequality based upon race have characterized virtually
every aspect of public and private life in Moultrie. Penal facilities were racially
segregated until the late 1960's. Law enforcement was racially segregated-the
first black policeman was not hired until the mid-1960's, and even then was not
allowed to arrest whites. Juries were racially exclusive. Housing for blacks is
typically substandard and segregated. Employment opportunities for blacks are
depressed. For example, in January, 1972, there were no blacks employed in the
city hall and only one "in a building adjacent to City Hall." [76] The majority
of blacks presently employed by the council work as either garbage collectors
or laborers. Clubs and churches remain for all practical purposes as rigidly
segregated now as they were a hundred years ago. Schools were not desegregated
until 1970, and then only after bitter, local resistance. Blacks are substantially
under-represented on boards and commissions over which the city council has
exercised Its appointment power.

Black citizens asked the mayor and council In 1975 to adopt a single-member
district plan for elections to provide an opportunity for black political participa-
tion. As John Cross explained it: as the present at-large system works in
Moultrie, the white majority controls the outcome of every single election ...
People get elected who are naturally more responsive to the needs of whites
than they are to blacks." [77] The city. council, however, responded that "the
present system . . . had worked properly for the entire history of the city" and
declined to make any change. [78]

Cross and other blacks filed a lawsuit in which they claimed that the at-large
system of elections was unconstitutional. The district court held on October 26,
1977, there were no barriers to present registration and the at-targe system did
not preclude "effective participation" by blacks In politics: "the Constitution
does not require that elections must be somehow arranged that black voters be
assured that they can elect some candidate of their choice." (79]

On appeal, the Fifth Circuit reversed. It held there was "substantial evidence
tending to show inequality of access ;" that plaintiffs "have demonstrated a his-
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tory of pervasive discrimination and . . . have carried their burden of proving
that past discrimination has present effects ;" and, that "plaintiffs have demon-
strated recent pervasive official unresponsiveness to minority needs." [80J The
case was sent back to the district court.

A second hearing was held on January 25, 1980. A major element of the city's
case was the election of a black man. Wesley Ball, to city council on May 22, 1979.
Ball was a 68-year-old retired former waiter at the Colquitt Hotel in Moultrie.
He had a seventh grade education, had never run for office, nor had he ever been
involved in any political campaign. He ran against Wilson, the black incumbent,
and Cook the white candidate who had withdrawn from the 1978 election.

According to Cook, "most businessmen around . . . white businessmen" had
supported Ball or Wilson because if they were defeated by a white opponent,
"the ward system would be more effective to come in" and the city might lose
its lawsuit. [81] "[T]hey wanted . . . a black post, and they didn't . . . want
me on there for that reason . . . said, let them two have it out .... Ball and
Wtlson." [82]

,After Ball won the election, someone put a sign on Cook's place of business:"got beat by a black man-business for sale-leaving town." Ball himself said
that race has always been critical in city politics. He testified that the primary
thing" that had caused lack candidates to lose in elections for the City Council
was race: "It's been on racial lines." [83]

In addition to evidence of "cuing" by whites to give the appearance of racial
fairness to city elections, the plaintiffs showed that: the Lions Club continues
officially to participate In management of city elections; as recently as the 1979
elections, black voters were turned away from the polls by members of the
Lions Club; city officials continue to ignore Section 5 of the Voting Rights Act
of 1965--an uncleared literacy test was implemented in 1979 for new poll work-
ers (presumably black) who responded to a newspaper ad and volunteered to
assist the Lions Club in conducting city elections; and, the city council voted in
1979 strictly along racial lines to retain at-large elections without citing any
non-racial reasons supporting the majority's vote.

Following the rehearing, the district court ruled once again against the plain.
tiffs, concluding that the at-large system in Moultrie was not discriminatory.
The plaintiffs appealed. The Fifth Circuit, relying upon City of Mobile, held that
plaintiffs must prove unresponsiveness in order to establish vote dilution, and
because the district court had found responsiveness by the Moultrie City Coun-
cil, a finding not permitted to be reversed on the appellate level unless "clearly
erroneous," the plaintiffs were absolutely foreclosed from obtaining any relief.
None of the evidence of direct discrimination was discussed or even mentioned.
It was simply deemed irrelevant.

The plaintiffs have requested the Fifth Circuit to hear the case en bane with
all of the active judges reviewing the decision.

() Harris County, Georgia.-Black plaintiffs !n Harris County, Georgia have
also been stymied by City of Mobile.

Harris County is 45% black, but no black within living memory has ever been
elected to the Commission or any other county office. Blacks did not register in
the county until the administration of Franklin Roosevelt. Some blacks voted
at that time, but for the next two elections, according to Willis Simpson, a long

time resident of the county, "they dug some graves there by the courthouse * * *
some short graves and burned some crosses at the crossroads." [84]

Prior to the Voting Rights Act, only 263 blacks were registered to vote in
Harris County--8.5% of the eligible population. By contrast, more than 100% of
the eligible whites were registered. Following enactment of the Voting Rights Act
and the suspension of literacy tests, by August 31. 1967, black voter registration
had increased to 1,119, but still only 36.1% of thc eligible population. To the
present time, black registration remains substantially depressed.

Voter lists in Harris County were maintained on a racial basis until 1964-65.
Many blacks did not register to vote in the county simply because of their belief
that their votes would not be effective and because of their fears of retaliation,
economic and otherwise by the white community.

No black ever served as a poll worker in Harris County until 1972. During
that year, both the Department of Justice and !ocal black citizens requested the
Judge of probate, who runs county elections, to appoint blacks to these positions.
In response to the requests, the judge appointed approximately six blacks out
of approximately 38 persons to serve as poll wvorkers for the 1972 election. The
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Judge "received a phone call from a man who identified himself as Barry Wein-
stein of the Civil Rights Division of the Department of Justice to which I said,
who else would Barry Weinstein work for. He laughed. He said I was a nice
fellow." (85] At the next election in 1974, only one black was appointed to serve
as a poll worker.

Prior to the 1975 elections, Willie Simpson, a black man, went to the Judge
of probate and asked that blacks be appointed as poll workers in the Shiloh
area of the county. The judge sent Simpson to the chairman of the Democratic
Party, but he took no action. No blacks at all served as poll workers in the
1975 election. In 1976, there were two blacks appointed as poll workers. No
black had ever been appointed or served as a poll manager in any election
in Harris County.

In 1974, when the county first used voting machines, Willie James Brown,
a black resident, wrote to the judge of probate asking that he take action to
instruct citizens in the use of the machines. Brown never received a reply.

No black has even been an officer or member of the executive committee of
the Democratic Party of Harris County. The chairman has indicated that he does
not intend to take affirmative steps to insure greater participation by blacks
in Party affairs. "I'i.i going to mind my own business and I want everybody
else to do that, too." [861

Racial segregation has always been the way of life In Harris County. The
county jail remained racially segregated until 1975. Discrimination against
blacks in jury selection has been chronic. Desegregation of schools was bitterly
contested in Harris County until 1970-71, when litigation by the Justice De-
partment and the threat of termination of funds forced the adoption of a
desegregation plan.

At-large elections are devastating for blacks because of chronic bloc voting
by whites. Black candidates nearly always run last or next to last in multi-
candidate races in the predominantly white precincts. That Is true even if the
black candidates run well in the city of Hamilton, which has a substantial
black population.

In the 1970 primary, for example, Walker, a black, carried the city of
Hamilton in a three-way race for county commission post number one, but
came inl dead last In the four predominantly white precincts of Pine Mountain
Valley, Skinners, Upper 19th and Lower 19th. The pattern is repeated in other
elections. In 1974, Bowen, a black, carried Hamilton in a three-way race for
post number one. He came in last, however, in Pine Mlountain Valley, Skinners,
Upper 19th and Lower 19th. Blacks running for offices in Hamilton and Pine
Mountain, two of the largest towns in Harris County, also consistently go down
to defeat. -

The present apportionment for the board was enacted by the legislature in
1972. The grand jury in 1966 and 1972, during the time blacks were excluded from
its membership, had recommended expansion of the commission to five or seven
members elected from residential districts at-large. The state representative who
introduced the act followed the recommendation of the grand jury. He also talked
to people in the county to ascertain their wishes. but can only recall one black
with whom he discussed the proposed legislation. That black opposed the at-large
feature and favored a ward system.

As might be expected, county government has been unresponsive to the needs
of the black community. For instance, from October, 1963, to November, 1975, the
Commission exercised its power to make appointments 98 times. In only three
instances were blacks nominated or appointed.

Local officials are either unconcerned or unaware of race discriminaton and its
continuing consequences. Commissioner Raymond Reames, for example, said that
the under-representation of blacks on boards and commissions "does not concern
me. It should concern them." [87] Other commissioners, George Teal and Charles
Knowles, were not even aware that racial segregation or discrimination ever
existed in Harris County.

Knowles was unaware that no blacks were employed at the courthouse; it
"didn't occur" to him that few blacks had been appointed to serve on boards and
commissions; he was not aware that schools were ever segregated in Harris
County nor that state laws ever required segregation; he was not aware that
prisons and Jails were ever segregated and was largely unaware of the condition
of. race relations in Harris County;

Teal, who had been on the commission 34 years, didn't remember schools In
Harris County had ever been segregated-at least not until after his deposition
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had been recessed; he couldn't recall if penal facilities were racially segregated
at one time; he had no knowledge if public accommodations in the county were
ever segregated on the basis of race; he couldn't recall whether a predominant
number of whites had been appointed to boards and comei~Ions; he knew of
no statute or practice in Harris County providing for sepabtrn of the races; he
couldn't recall whether blacks were ever excluded from .Li;'&ffairs of the Demo-
cratic Party nor whether the present members of the Dediocratic Committee were
all white; he was not aware of whether blacks worked at the polls during
elections.

The judge of probate was "not aware of any particular problem" that the
black community might have. [88] Commissioner Knowles said no special needs
or problems "had . . . been -made known to me by the black community." [89]
His concern was that "all people are not responsive to the government." [90]
Commissioner Reames didn't "know of any" lingering effects from segrega-
tion. [91]

In Jurisdictions like Harris County, social and private contacts are crucial
in the operation of the political process. Candidates rarely run on issues. The
judge of probates campaigns have involved no issues and no platform. He has
run on his "personality." [92] The success of candidates depends upon friend-
ships and personal contacts built up over the years, but because of the continuing
segregation that exists in Harris County, black candidates have fewer opportuni-
ties than whites to establish contacts in the majority white community.

When Brown ran for coroner in 1972, he felt unable to campaign in the white
neighborhoods because of an atmosphere of racial prejudice, and as a result was
unable to establish political alliances with the white community. He received
invitations to speak to black groups, but never to white groups or organizations.
Since blacks were excluded from membership In social and civil clubs in Harris
County, and because the legacy of racial segregation exists, opportunities for
black candidates to draw upon personal ties and connections in the white com-
munity are severely limited.

Brown and other Harris County blacks-filed suit in 1975, alleging that at-large
elections for the county government discriminated against minorities. Following
a lengthy hearing the district court found the plan had neither the purpose nor
the effect of diluting minority voting strength. Subsequently, on May 22, 1980,
the Court of Appeals vacated the decision and sent the case back to the district
court for further consideration in light of City of Mobile.

(g) Alabama.-In 1964, one year before the enactment of the Voting Rights
Act, the Supreme Court decided Reynolds v. Sims, [93] which applied the one-
person-one-vote principle to the legislative apportionment of the State of Ala-
bama. Reynolds was not a race case, but its subsequent implementation
eliminated multi-member districts in both houses of the Alabama legislature,
allowing blacks to hold office for the first time since Reconstruction.

Alabama, despite a state constitutional provision requiring dicehnial reap-
portionment, had failed to--reapportion itself for seventy years, resulting in
rural domination of the legislature. Following Reynolds v. Sims, Alabama
adopted redistricting for both houses of the legislature. The district court ap-
proved the senate plan, despite use of at-large elections in the three largest
cities, but held the house plan unconstitutional because of unjustified size devia-
tion and because majority black countries were lumped together with white
counties creating at-large seats when single-member districts could have been
used. Reciting the state's history of racial discrimination, it found the con-
clusion inescapable that some counties "were combined needlessly for the sole
purpose of preventing the election of -a Negro House member." [94]

The court ordered its own plan for the House into effect and these two plans
were to be utilized until the state legislaure had the opportunity to redistrict
after the 1970 dicennial census.

After the census, the Alabama legislature drew up no less than four plans,
the most balanced of which had a deviation of 24.28%. [95] The court rejected
all four plans:"In sum, all four of the defendants' plans are unacceptable since, in con-
Junction with their discriminatory effect, they fall considerably short of guaran-
teeing to each citizen of Alabama that his vote "is approximately equal in weight
to that of any other citizen in the State."" [96]

Th court adopted plaintiffs' plan, which used all single-member districts for
both legislative houses. The defendants appealed to the Supreme Court and the
decision was summarily affirmed. [97]
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The district court subsequently said it would still consider a reapportion-
ment plan duly enacted by the state legislature. Such a plan was enacted by the
state and after extensive discovery and analysis by plaintiffs, the court rejected
it for, among other reasons, failure to prove the plan "racially nondiscrimina-
tory." [98] The Supreme Court affirmed the district court. [99] The implemen-
tation of single-member districts has resulted-in a state legislative delegation
with approximately 25 black members.

(h) Pickens County, Alabama.-Elections for the Pickens County, Alabama,
County Commission were held from single-member districts for the primary, but
at-large for the general election. This scheme was not unusual, for Democratic
Party primaries in Alabama determined the election results, and primaries were
restricted to white voters until the late 1940's. The Democratic Executive Com-
mittee used the same single-member district lines for its primary election for
the County Commission.

James Corder and Harry Western, black residents of the county, filed suit on
November 15, 1973. They contended that the districts used for both bodies were
malapportioned, and that at-large voting in the general elections for the county
commission diluted their voting strength. No black had ever been elected to
public office in Pickens County.

The district court ruled for the plaintiffs on January 23, 1975, on the one
person-one vote claim. The Board of Commissioners adopted new, properly ap-
portioned districts for primary elections, but retained at-large voting for the
general elections. The plan was submitted to the Department of Justice, was
approved by the Attorney General, and subsequently approved by the court.

The Democratic Executive Committee agreed to adopt the districting plan of
the Board, apportioning 8 committee members to each of the county commission
districts, and to be elected only by members of each district.

The plaintiffs appealed the use of at-large voting for the Board of Commis-
sioners in the general elections. The reapportionment plan for the Executive
Committee, which didn't have general elections, was not objectionable.

The plaintiffs' evidence of dilution from the use of at-large voting included
bloc voting, public and private employment discrimination, higher poverty rates
in the black community, and black appointments to boards only where required
by federal grants or contracts. In spite of this evidence, after two remands for
more fact-finding, the Court of Appeals found on March 16, 1981, after the deci-
sion in City of Mobile, and almost 8 years after the complaint was first filed, that
the use of at-large elections in the general elections was constitutional. [100]
6. Non-Racial Vote Dilution or Denial

-he requirement of proving invidious purpose in City of Mo bile has not, sig-
nificantly, been applied when the group claiming vote denial or dilution has
been a non-racial minority.

(a) Tuscaloosa County, Alabama.-Residents of Tuscaloosa County, Alabama
filed suit in 1974, complaining that the practice of allowing residents of the City
of Tuscaloosa, which had its own school system, to vote in county school board
elections diluted their voting strength. The Court of Appeals agreed and held that
the double voting scheme "impermissibly dilutes the voting strength of the
county electors and that the City of Tuscaloosa electors'do not have a substantial
interest in the election of the county board members that Warrants their right to
participate." [101] Although the case was decided after City of Mobile, the court
did not find that invidious purpose to dilute the vote of county residents existed,
nor even suggest that it was necessary. The voting plan was invalidated solely
because of its adverse Impact upon the voting strength of county residents.

(b) Walker County, Alabama.-A challenge to "double-voting" in Walker
County, Alabama, similar to that In Tuscaloosa County, was defeated because the
court found that city residents had a subsrifitial interest in county schools, based
upon student cros.-overs, shared facilities and tax revenues. [102] The case was
decided in 1976, prior to City of Mobile, but less than a month before Nevett v.
Sides, in which the Fifth Circuit held that discriminatory purpose must be shown
to establish vote dilution in race discrimination cases. There is no suggestion in
the Walker County case, however, that county residents had to show invidious
purpose to establish dilution of their votes.

(o) Tusecalooaa County, Alabama.-Another lawsuit by residents of Tuscaloosa
County, Alabama, presented the converse of a normal vote dilution claim.
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Alabama law grants municipalities a police Jurisdiction zone, either a one-
and-a-half or three-mile band outside the city limits, in which the city may en-
force its municipal ordinances, including various tax and Inspection laws.
Residents living outside the City of Tuscaloosa flied a lawsuit in 1973, chal-
lenging the right of the city to exercise extraterritorial powers over them be-
cause they could not vote ;n city elections. They did not seek the right to vote,
only that they not be governed by officials whom they had no power to elect.

The lower federal courts denied relief and the plaintiffs appealed to the
Supreme Court. It upheld the constitutionality of Alabama's police jurisdiction
law.

According to a majority of the Supreme Court, the case presented no voting
rights issues, since "a government unit may legitimately restrict the right to
participate in its political processes to those who reside within its borders." [103]
The issue was thus not whether plaintiffs were properly excluded from voting,
but whether the statute bore some rational relationship to a legitimate state
purpose. The court found that it did.

Alabama's police jurisdiction statute, enacted in 1907, was a rational legisla-
tive response to the problems faced by the state's burgeoning cities. [104]

'Nowhere In the Court's opinion, is there any suggestion that plaintiff's burden
of showing a denial of equal protection Included any element of proof of individ-
uals purpose.
7. Full State Law#

Full slate, or anti-single shot, laws are acknowledged as favoring majority race
candidates. [105) Under a full slate requirement, voters are required to vote for
as many positions as there are to be filled in a particular race, rather than only
for the candidate or candidates of their choice. In races with fewer back candi-
dates than positions to be filled, minority voters are required essentialy to vote
against black candidates by also voting for white candidates, thereby diluting
the effectiveness of limited, or single shot, voting.

(d) RooIk Hill, South Carolina.-Votcrs in the 1973 Rock Hill, South Carolina
Democratic primary election for city council were instructed to "Leave 2-
Scratch 4," i.e., they were told not to vote a single shot ballot. The previous year
a federal court had found unconstitutional on equal protection grounds the
state's full slate law used in connection with a numbered seat requirement for
the state House of Representatives. The Democratic Party, however, had left its
corresponding full slate rule untouched.

As a result of the ballot instructions, an undetermined number of voters, prin-
cipally those supporting a black candidate C. G. Davis, cast a coerced second
vote for an opposition candidate. Many of these second votes may have been
cast for white candidate 0. Hugh Rock, enabling him to be elected without a run-
off. Had it not been for the coerced votes, it is likely that Davis, the third highest
voter getter, would have forced a runoff.

Davis, in fact, had geared his entire race to the strategy of urging his sup-
porters to single shot, i.e., to vote for him and no other candidate. Many of his
supporters, however, voted for an additional candidate because they felt to do
otherwise would void their ballots.

Losing candidates and voters filed suit to void the full slate law and require
new elections. Prior to trial the full slate Issue was settled by consent of the
parties. [106] The defendants agreed in all future primary elections to design the
ballot so that it did not state or imply that voters must vote for as many candi-
dates as there were offices to be filed. The defendants also agreed to notify each
member of the State Democratic Executive Committee and the Chairman of
each County Executive Committee that pursuant to court order no ballot could
be used in any primary which directed or suggested the use of a full-slate require-
ment, and that use of any such requirement would create the risk of having the
election declared invalid and a new election ordered.

The plailntiffs abandoned their claim to injunctive relief requiring new
elections.

(b ) Loui8ville, Gcorgia.-The City of Louisville, Georgia in 1974 changed the
method of its elections from plurality to majority vote, adopted a numbered
post requirement, and abolished its anti-single shot law. The legislation was
submitted to the Attorney General and he objected to the majority vote and
numbered post requirements, but not to the abolition of the anti-single shot law.

Local officials took the position that the objection had the effect not only of
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anti-single shot law.

The anti-single shot law was enforced until the state Attorney General issued
an opinion in 1980 that such provisions were in violation of state law. At the
next elections, a black, urging his supporters to vote single shot ballots, won
a seat on the city council.
8. Restrictions on Registration and Voting

The abolition of "tests or devices" by the Voting Rights Act in 1965 re-
moved the major barrier to black voter registration. But vestiges of past dis-
crimination remained.(a) South Carolina (disqualifying offen8c8).-One of the provisions adopted
at the South Carolina Disfranchising Convention of 1895 was a law disquali-
fying persons from voting upon conviction of certain offenses. The offenses
chosen, according to both contemporary M-nd modern historians, were those to
which blacks were thought-to be especially prone: thievery, adultery, arson,
wife-beating, housebreaking, and attempted rape. Such crimes as murder and
fighting, to which whites were thought to be as disposed as blacks, were sig-
nificantly omitted from the list.

The statute was attacked in 1975 by Gary Allen, a black car dealer in Aiken.
Allen had been convicted of the crime of forgery in the state court and was
struck from the voting rolls for having committed a disqualifying offense. He
contended that the disfranchising statute was an unconstitutional crazy quilt;
discriminated on the basis of race; and, violated the Act of June 25, 1868,
15 Stat. 73, readmitting South Carolina into the Union upon condition that it
should never deprive any citizen of the right to vote except as a punishment for
crimes made felonies at common law.

The district court on June 13, 1979, ruled on the first of Allen's contentions,
holding that "South Carolina's list of disfranchising crimes Is so diseriminatorily
selected that it is unconstitutional as a denial of equal protection." [107]

The state appealed and the Fourth Circuit sitting en bane reversed. It held
that the statute was not facially unconstitutional because Section 2 of the Four-
teenth Amendment gave the states unreviewable power to disqualify persons
convicted of crime. It sent the case back to the district court to determine whether
the statute was enacted to discriminate agains blacks.

Several days later, the Governor of South Carolina signed into law an act
amending the statute which had been enacted by the legislature following the
district court's opinion. The new law, which is conceded to be constitutional, dis-
franchises only those convicted of a felony carrying a penalty of five years or
more, and only during the time of service of sentence.

Allen subsequently filed a petition for writ of certiorari with the Supreme
Court asking that the unreviewed opinion of the Court of Appeals be withdrawn
and the complaint dismissed as moot so that it would have no precedential value.
Certiorari was granted on October 5, 1981 and the judgment of the Court of
Appeals was vacated on grounds of mootness.

(b) South Carolina (absentee balloting).-South Carolina allowed absentee
balloting to several classes of persons, Including anyone "physically unable to
present himself at his precirct on election day." (108] The Attorney General of
the state issued an opinion that the phrase "physically unable" was limited to
"health reasons," (109] and did not include those whose employment prohibited
them from going to the polls. This Interpretation of the statute was entirely con-
sistent with the traditional state practice of making It as difficult to vote as
possible.

A group of voters whose employment would take them away from the polls on
election day, asJed the federal court in 1972 to require election officials to issue
them absentee ballots to vote in the primary. The court granted plaintiffs' motion
for a temporary restraining order and enjoined the party officials from denying
the absentee ballots.

Subsequently, the South Carolina General Assembly amended state voting laws,
allowing persons who would be out of their counties of residence on election day
because of their employment to vote absentee. This action of the legislature,
granting the plaintiffs the relief they sought as a matter of state law, mooted
their federal lawsuit.

(o) Wilcox County, Alabama.-When black voters went to the polls in Wilcox
County, Alabama, to vote in the general election in 1972, some of them met with
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discriminatory practices that were old and familiar. Many precincts were located
at private establishments, such as retail stores. The right to cast a secret ballot
was unknown. Voters were required to cast their ballots, if at all, after mark-
ing them out in the open on feed sacks, store counters, etc. White poll officials
looked at the marked ballots before placing them In the ballot box. Some black
voters were denied a ballot altogther because they refusd to addrss poll officials
as "sir."

Black voters who had been registered by federal registrars in 1965 and had
since moved within the county were not allowed to vote at their new precincts
because, according to local officials, federal records could not be altered. Requests
for absentee ballots were held until the last possible day, so that they would have
to be mailed back immediately or they would arrive too late to be coutted.

The National Democratic Party of Alabama, a predominantly black political
party, nominated persons in 1972 for each of 21 constable positions up for election
in Wilcox County. The job of constable, not one of overwhelming importance, had
been overlooked by the Democratic and Republican parties. By the time the NDP
filed its list of nominations, it was too late under state law for other parties to
add nominations.

Nonetheless, the county Democratic Party placed on the ballot the names of
various people for the positions of constable. Not only was this in violation of
state election law, but many persons whose names were placed on the ballot had
no knowledge that this was being done and were not allowed to have their names
removed. As a result of this strategem, many tof the black party candidates lost
the election.

Subsequently, six black residents of Wilcox County filed suit in federal court.
On November 7, 1973, the court entered a consent order which enjoined all of the
complained of practices. (110]

The defendants promised to promptly and properly process absentee applica-
tions and ballots, explain the right and allow the casting of challenged ballots, not
place anyone's name on a ballot without that p3ersou's consent, not discriminate
in the selection of poll officials, make all feasible efforts to locate polling places
on public premises, provide privacy in balloting and specifically instruct poll
officials not to open or view ballots prior to official counting, provide written
instructions to all poll officials, not discriminate in any manner against black
voters and candidates and make appropriate changes on the voters list to reflect
new precincts of those who moved within the county.

(d) Oeorgia.-Georgla, faithful to the Southern tradition of restricting the
franchise to white males, had a statute derived from the common law that a
married woman could not establish a domicile for voting purposes different from
that of her husband. Patricia Kane, a former resident of New Jersey, moved
from that state in 1961. She later moved to Albany, Georgia, and tried to register
to vote, but was turned away because her husband, a Marine Corps officer as-
signed to Albany, retained his legal residence in New Jersey.

Kane filed suit in federal court in 1973 contending that the Georgia law dis-
criminated on the basis of sex and deprived her of the right to vote. A three-
judge court (required at that time to hear the challenge to a statewide statute),
entered an order declaring the Georgia Code, it said, "in so far as it establishes
an irrebutable presumption that the domicile and residence of a married woman
is that of her husband, and thereby prevents her from registering to vote in
Georgia, violates the nineteenth amendment of the Constitution of the United
States." (111]

(e) Tennessee.-Durational residency requirements were a common method of
restricting the franchise to the supposedly more stable white community and
excluding migratory blacks. Tennessee had such a law, i.e., residence in the state
for a year and in the county for three months.

James Blumstein moved to Tennessee in June, 1970, to take a Job as a law
professor at the University of Tennessee in Knoxville. Several weeks later he
tried to register to vote, but was turned down because he didn't satisfy the
state's durational residency requirement. He filed a lawsuit which made its
way to the Supreme Court two years later. The court held the state law
unconstitutional.

Acknowledging that states may impose restrictons on the franchise to assure
that only bona fide residents vote, the Court found that durational residency
requirements do not serve that interest in the least restrictive manner. Rather,
they discriminate between newly arrived and long time residents, all of whom



726

are bona fide residents. The Court gave weight to the provision of the Voting
Rights Act which abolished durational residency requirements for presidential
elections. "[T]be conclusive presumptions of durational residence requirements
are much too crude. They exclude too many people who should not, and need not,
be excluded." [112]

The effect of the decision was to render invalid similar requirements In many
states of the Union.

() Georgia.-After the decision in the Tennessee case, Dunn v. Blumatein, a
federal court held Georgia's one year durational residency requirement uncon-
stitutional. [113] The state, however, continued to administer a 1968 law requir-
ing voter registration to be cut off 50 days prior to election day. Plaintiffs, who
were denied registration after the cut-off period, sued in federal court, relying
upon inter alia, the Court's language in Dunn, "that 30 days appears to be an
ample period of time for the State to complete whatever administrative tasks
are necessary."(114] Nonetheless, the District Court found 50 days to be "rea-
sonable" and dismissed the claim.[115] The Supreme Court affirmed in a per
cur am opinion, stating that "the 50-day registration period approaches the
outer constitutional limits in this area."[116J

Georgia subsequently repealed the 1964 statute and enacted a 30-day registra-
4ion cut-off period.

(g) Young Harris, Georgia.-Challenging the registration of individual voters
was a common method of excluding blacks from the electorate and was widely
used after abolition of the all-white primary in the mid-1940's. A more recent
example of class-based challenges took place in Young Harris, Georgia in 1980.

Prior to the August, 1980 primary elections in Towns County, over one hun-
dred long time residents filed a voting challenge against 104 registered voters, all
of whom were students at Young Harris College. The sole evidence alleged of
non-eligibility was their student status.

The Board of Registrars scheduled hearings on the challenges, whereupon the
plaintiffs filed suit in federal court charging that the board was applying an
unconstitutional presumption of non-residency to students in derogation of the
right to vote.

-The evidence at the federal trial showed that while the registrars made some
effort to determine residency by checking car registrations, etc., this was not done
until after the board had decided to go forward with hearings on the challenges.
State law required that in order to schedule hearings, the board was required
to find probable cause that the person challenged was not a resident. The prob-
able cause in this case thus was based solely on student status.

The district court entered a preliminary injunction on October 31, 1980 per-
mitting all the students to vote in the 19,90 general election.

As the passage of the tweny-sixth amendment makes clear, the college age
population is expected to participate actively in the government of this country
through the exercise of their right to vote. If by an uneven application of elec-
toral requirements this right Is denied them in the formative stages of their
growth as responsible citizens, then everyone will suffer as a result.[117]

The case was concluded after the board of registrars restored the students'
names to the official voter registration list and agreed not to proceed with any
challenges based solely on student status.
9. Restrictions on Oandidao

Minorities may be effectively excluded from equal political participation by
such devices as onerous filing fee requirements and candidate slating procedures.
A remarkable example of exclusionary candidate slating exists in the City of
Thomaston, Georgia.

(a) Thomaston, Georgia.-Prior to 1979, Thomaston had never had a black to
serve on its seven-member City Board of Education. That was a consequence
of its peculiar candidate or member selection system.

In 1915, the Georgia General Assembly created the Board of Education of
Thomaston to operate a public school system for the city. The 1915 statute ab-
sorbed the then existing R. E. Lee Institute, a private academy whose chatter
required segregation, into the public system and made R. E. Lee Institute's seven-
member, all-white board of trustees Thomaston's Board of Education with
powers of self-perpetuation. One new member was slated and appointed each
year by the incumbents to a seven year term.

A separate school system existed "for colored youths" known as the Thomaston
Starr SchooL[118] It was never the equal of R. E2. Lee Institute. The Starr
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School frequently opened later than the white school and frequently closed
earlier.

Ten years after the decision in Brown v. Board of Education,[119] the super-
intendent of schools "strongly" stressed the need for keeping the black schools in
a state of repair because of "the present situation in Georgia.(120] There was
considerable opposition to desegregation of schools. In 1956, the superintendent
ceased deducting National Education Association dues from teachers' checks,
"since the NEA has taken a stand against segregation." [121]

Because of the self-perpetuation method of choosing school board members, no
blacks were ever chosen, and certain local white families in Thomaston dom-
inated membership of the Board. The Hightower family has placed six of its
members on the Board; the Adams family five; and the Hinson, Varner and
Thurston families have each placed two of their members on the Board.

Suit was filed on May 23, 1979, by black residents of Thomaston who charged
that board member selection procedures were discriminatory. Several months
later, the Board elected one of the plaintiffs, Rev. Willis Williams, to its mem-
bership. Prior to Williams' selection, blacks had asked the Board to allow mem-
bers of their race to serve, but no action was ever taken.

The District Court ruled against the plaintiffs, but on September 21, 1981, the
Court of Appeals reversed. It held that "this unique system for selection of the
school board that was operated in a discriminatory manner, together with the
self-perpetuation of the Board of Education that originated from an all-white
board of trustees, is violative of the appellants' rights under the Fourteenth
Amendment."[122] It invalidated the self-election method and remanded to the
district court with instructions to retain Jurisdiction over the case until a new
system for selection Is chosen. The defendants have appealed to the Supreme
Court.

(b) Florida.-Florida, like many other states, allowed for no other manner to
gain ballot access than to pay a filing fee of five percent of the annual salary
of the office sought. This long standing practice discouraged all but mainstream,
"acceptable" candidates and those affluent enough to pay the filing fee regard-
less of the seriousness of their candidacy.

Several aspiring candidates challenged the fee system in 1972. The federal
court, relying upon a prior Supreme Court decision involving filing fees, held
that, while the five percent filing fee was itself valid, "the State must provide an
alternative method of obtaining a place on the ballot that does not involve the
payment of a substantial sum of money to the State,"[123] An interim remedy
had been imposed for the impending 1972 elections, allowing candidates for office
who were unable to pay the filing fee to petition for inclusion on the ballot by
obtaining signatures of registered voters. The number of signatures varied, de-
pending upon whether the office was statewide or local and the population of the
relevant district or county.

Plaintiffs took a partial appeal to the Supreme Court, arguing that since 91 of
the filing fee went unencumbered to the political party (and the party did not
finance primaries), the fee was not Justified by any compelling state interest.
They also challenged the district court's remedy to the extent that it required
candidates in multi-member districts to gather up to six times the numbers of
signatures (in a six member district) than a candidate in a single-member
district.

The Supreme Court vacated the Judgment of the three-Judge district court and
remanded for consideration in light of three intervening candidate qualification
cases from Texas and California.[12'i]

Six weeks later the Florida legislature enacted a petitionary statute setting
the number of signatures for state-wide office at 115,000 and more than doubling
the number formerly required for local offices. The five percent filing fee for
those who could afford it was retained.

The district court sustained the new statute as not unconstitutionally burden-
some, including the requirement of multimember district candidates having to
gather up to six times the number of signatures required of a single-member
district candidate. Plaintiffs again appealed but the Supreme Court affirmed
without opinion.

(c) Vernonburg, Georgia.-Georgia law provides that write-in candidates must
file notices of their candidacy 20 days prior to the election. In the May, 1978 elec-
tion for the four commissioner positions in the town of Vernonburg, Georgia, four
residents ran a write-in campaign and received more votes than the incumbents.
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A critical local issue at the time involved city zoning supported by the incum-
bents, which generated strong-and adverse-voter interest immediately prior
to the elections. Eection officials did not initially certify the results but after
several days declared the incumbents the winners because the four write-in can-
didates had not filed notices that they would be write-in candidates as required
by state law.

The four write-in candidates brought suit challenging the constitutionality of
the notice- of write-in provision on the grounds that it served no useful state
purpose. On May 19, 1980, the court sustained the statute, finding it had a rational
basis, serving to protect the electoral process from last minute distortions and
insuring that issues would be aired prior to the election. [125]

(d) MissiseppL.-In traditionally one party states, such as Mississippi, winning
the Democratic nomination was tantamount to election to office. As a consequence,
denial of party affiliation was for all practical purposes denial of access to the
ballot itself. It was for this reason that the Supreme Court declared the all-white
primary unconstitutional in 1944. Restrictions on pirty affiliation and party name,
however, have continued into more recent years, with equally severe impact upon
blacks.

Following political party delegate challenges in 1964 and 1968, based upon,
among other things, the exclusion of blacks, the National Democratic Party recog-
nized and issued its convention call to a predominantly black political party in
Mississippi. This party (known as the Loyalists), with its chairman Aaron Henry,
was a successor to the Freedom Democratic Party. It also considered itself the
successor to the Democratic Party of Mississippi, and attempted to register its
officers with the secretary of state and generally to conduct political party busi-
ness. The secretary of state considered this party a legal non-entity and continued
to recognize the Democratic Party of Mississippi (known as the Regulars) which
the National Democratic Party had found to discriminate against black citizens.

Aaron Henry found his party faced with numerous legal obstacles. A state
statute required political parties to register with the secretary of state, but in
order to register, the party had to conduct precinct meetings at the polling places.
Many polling places were owned by private persons, were located at segregated
clubs, all-white churches, and even private carports. The state took the position
that it could not provide access to these polling places since they were private
property and because Aaron Henry's party was not registered.

Additionally, the party registration statute prohibited any new party from
using any part of the name of a party already registered. Any form of the term
"Democrat" was already registered by Aaron Henry's opponents.

Aaron Henry's party conducted precinct, county, congressional and state con-
ventions as best it could in preparation for the 1972 National Democratic Party
Convention. Thereupon, they and the National Party were sued in federal court
by the Democratic Party of Mississippi (the Regulars). The Regulars sought
to enjoin the National Party from doing business with the Loyalists, sought to
be allowed to attend the 1979 convention, to recover any money the Loyalists had
raised-by the use of the name "Democrat," and essentially wanted to put the
Loyalists out of business.

The district court refused to Issue any injunction, but did remand the Regulars
to a convention delegate challenge before the National Party. This challenge
was rejected and the Loyalists were again seated at the 1972 convention. The
district court did, however, find the Loyalists to have no legal existence and no
right to the Democratic Party name.

All parties appealed. The Court of Appeals for the Fifth Circuit reversed
the District Court saying:

Wie believe that the state's attempt to deprive the Loyalists'of the oppor-
tunity to describe themselves on the ballot as part of the Democratic Party is
an unconstitutional and impermissible restraint on the Loyalists' constitutional
guarantees of free association. [126]

In 1976 the two state parties merged and a consent agreement, based upon the
invalidation of the party registration statute, was entered by the court.
10. Majority Vote Requirements

Majority vote requirements have been routinely objected to by the Attorney
General in Section 5 proceedings, and have drawn a bi-her D-rcent of relections
than almost any other voting change. Constitutional litigation, by contrast-, has
not proven to be nearly as effective in blocking the identical voting requirement.
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(a) Georgia.-In 1964, a year before enactment of the Voting Rights Act,
Georgia enacted a statute which required a majority vote in Congressional elec-
tions. Andrew Young and Julian Bond filed a lawsuit in 1941 before the next
regularly scheduled elections charging that the law was racially discriminatory.
The reason for filing suit in advance of the elections was to insure an orderly,
non-disruptive decision.- But the federal district court found the complaint too
speculatIve and not ripe for adjudication: "We do not know what Congressional
races [the plaintiffs] seek to enter or vote in, how many candidates will be in
each race, and whether those candidates will be white, black, or members of
some other minority." [1273- The Supreme Court affirmed.

There is little doubt that had the majority vote requirement been enacted after
1964, it would have been objected to under Section 5. .
11. Protection of Voting Rights by State Courts

State courts have a generally uneven record of enforcing minority voting
rights, making even more critical the continuation of existing federal protection.

(a) Tuscdooea County, Alabama.-In 1971, the State of Alabama enacted a
local law applying to Tuscaloosa County, Alabama, which required the Board
of Registrars to conduct Saturday registration once a month during October
through January. The Board refused to comply with the state law.

The League of Women Voters, concerned about the restrictions on apportu-
nities for voter registration, particularly of blacks and daily wage earners in
the county, brought suit against the Board to require it to conduct registration
on Saturdays. [128] Since the suit sought to enforce a state law, the complaint
was filed In state court. The state courts, however, denied relief. The Alabama
Supreme Court said that "a thing may be within the letter of a statute, but not
within the meaning; or within the meaning, but not within the letter." What
that meant was that although the law said registration had to be conducted on
Saturday, the Tuscaloosa County registrar didn't have to do it.

(b) Edgefleld County, South Carolinat.-Blacks in Edgefield County, South
Carolina got enough names on a petition to require the calling of a referendum
whether the county government should abolish at-large voting in favor of single
member districts. No black has ever been elected to the county council running
at-large. Local officials refused to call the referendum, and the state courts
declined to grant any relief. The Supreme Court of South Carolina said the sig-
natures hadn't been filed in time to give "reasonable notice" of the election. (129]

(c) Wadley, Georgia.-In Wadley, Georgia, a black lost an election to the
white incumbent by only 4 votes. He filed a state election challenge and showed,
among other things, that more votes were counted than people had voted, and
that 12 absentee ballots had been cast in violation of state law. The state courts
declined to set aside the elections on the ground that the Inconsistencies or
violations were "mere irregularities." [130]

(d) Clay County, Georga.-State election challenges on behalf of blacks in
Clay County were similarly dismissed on the basis that violations of state law
in issuing absentee ballots-which provided the margin of victory for 2 white
candidates-were "mere irregularities." [131]

(e) Greenville, Gcorgia.-At least one election challenge by a defeated black
candidate was successful, Tobe Harris in Greenville, Georgia. A state court set
aside the election in which Harris lost by 2 votes after finding that the returns of
tho election and the ballot box were mishandled after the votes were tabulated,
that votes were improperly counted, that the city failed to comply with state elec-
tion law, and that non-residents had voted.

Shortly after the ruling, three blacks were charged with election law viola-
tions, two with having voted but not being residents, and a third with assisting
his illiterate parents in voting without getting prior approval from election
officials. No charges were brought against any white election officials, in spite of
the findings by the trial judge that official misconduct had occurred. Charges
were all eventually dismissed after the three black defendants filed motions to
quash based upon selective racially motivated prosecution.

(f) Talladega County, Alabama.-A common campaign practice in Alabama has
always been to distribute handbills or facsimile ballots with particular candi-
date's names marked. Emmet Gray, a black school teacher from Talladega
County, had such handbills in his possession when he was arrested by local
police on the June, 1974 primary election day. He was charged with violating
state law which made it a crime to do any number of constitutionally protected
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activities on election day, including soliciting votes and "passing our [sic] sam-
ple ballots that were marked for certain candidates." [132] The racial impact, if
not the purpose, of such bans on electioneering is apparent. Gray was convicted
by a local Jury, fined $500, sentenced to two months hard labor, plus 167 days for
payment of the fine and 40 days for the costs. _

He appealed, claiming the state statute was unconstitutional. The Supreme
Court of Alabama avoided that issue, finding that the proof (that lie possessed
the handbills, talked to black voters) was insufficient to convict. The statute has
since been repealed.
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CONCLUSIONS AND RECOMMENDATIONS

1. Section 5 of the Voting Rights Act of 1965 should be continued.
Racial minorities have made progress in office holding and voter registration

since enactment of the Voting Rights Act, but as this report documents, there is
still widespread resistance to equal political participation. Resistance has in-
cluded the continued enactment of discriminatory voting procedures, pervasive,
widespread non-compliance with Section 5, the non-submission of changes and
disobedience or evasion of objections from the Attorney General.

Conversely, there is not evidence that jurisdictions covered by Section 5 have
made voluntary, constructive efforts to eliminate discriminatory election proce-
dures, such as at-large voting or majority vote requirements, or otherwise facili-
tate minority political participation. Ameliorative changes that have occurred
have been the result of enforcement of Section 5 or traditional federal lawsuits.
The record shows that preclearance is still needed to safeguard the equal right
to vote.

Affirmative litigation is not an acceptable alternative to Section 5 in blocking
discriminatory changes in voting. Litigation places an enormous burden of ex-
pense and delay upon minorities, and its results are inconsistent. It is inconcel__.-
able that the more than 800 voting changes objected to by the Attorney General
under Section 5 could all have been to by the Attorney General under Section 5
could all have been challenged in traditional, local lawsuits, or If challenged, that
plaintiffs would have invariably prevailed. Section 5 Is Inexpensive, efficient and
has Insured reliability in decision making. it :.hould be continued.

2. Congress shou d strengthen enforccmcnt of the Voting Rights Act by: (1)
giving the Attorney General the affirmative duty of monitoring state and local
election law ckangcs and requiring prc-clearance; and (,) by providing damages
in favor of aggrieved persons for failure of local ofoiclals to comply with the Act.

Section 5 enforcement has relied primary upon voluntary compliance by
covered jurisdictions. As this report documentsmany jurisdictions have ignored
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Section 5, while the minority community lacks the resources adequately to
police voting rights violations. In order to insure compliance with pre-clearance,
the Attorney General should be given the affirmative duty by Congress of
monitoring state and local election law changes in covered jurisdictions and
requiring pre-clearance.

The Voting Rights Act should also be amended to provide damages in favor
of aggileved persons for faliluie of local officials to comply with the Act. The
criminal sanctions presently contained In the Act have never been used, and
have thus had no deterrent effect on voting rights violations. The addition of
a damage provision enforceable by aggrieved persons would provide a strong,
new incentive to local officials to comply with the law and escape financial
liability.

Under the present Act, the victims of voting rights violations are without
an adequate remedy. The plurality winning black candidate, for example, who
is defeated in an uncleared, illegal runoff, has no remedy other-than to enjoin
future use of the change and seek new elections. There is no way he or she can

-- be compensated under the present law for the exclusion from office. An amend-
ment of the Act to allow the victims of voting rights violations to recover
damages would close the present gap in the law, act as a strong deterrent to
violations, and would further the Intent of Congress to insure equality in voting.

3. Section 2 of the Voting Rights Act should be amended to clarify the original
intent o/ CongrC8s that election procedures are untawj ul which have a discrimi.
natori purpose or effect.

The legislative history of the Voting Rights Act makes clear that Congress
intended for Section 2, in pari matcria with Section 5, to prohibit election
practices which have a discriminatory effect regardless of their purpose. A
plurality of the Supreme Court In City of Mobile, however, concluded that
Section 2 is co-extensive with the Fifteenth Amendment and prohibits only
purposeful discrimination. The proposed amendemnt to Section 2 would thus
merely clarify the origval intent oi Congress.

Prior to City of Mobile, a violation of Section 2 could be established by circum-
stantial and other evidence, including the effect of the challenged procedure.
Amendment of Section 2 would essentially restore the law as it existed prior to
the City of Mobile decision, by providing that direct, or "smoking gun," evidence
of purpose is not required for a statutory violation.

As this report demonstrates, election practices, such as at-large voting, that
were enacted prior to the effective pre-clearance date of Section 5 continue to
exploit past discrimination and effectively exclude minorities from the political
process. Since City of Mobile, however, it has become increasingly difficult and
sometimes impossible successfully to challenge these pre-Section 5 practices.
Local officials invariably deny that they discriminate, and it is generally impos-
sible to find other direct evidence of racial purpose. The amendment of Section 2
would insure that statutory challenges to discriminatory voting procedures would
not have to meet the highly artificial and unrealistic burden of proof required
for constitutional challenges by City of Mobile.

Some lower federal courts, since City of Mobile, have held that minority
plaintiffs must meet the threshold test of showing that elected officials are
nreiponsive to their-needs in order to establish a violation of voting rights.

Unresponsiveness is a highly subjective standard that invites impressionistic-
and often unreltable-decision making. For example, does the paving of a road
In a black neighborhood after decades of neglect preclude a finding that elected
officials are unresponsive to the needs of the minority community? Some trial
courts have answered that question in the affirmative, and their decisions have
been shielded from meaningful review on appeal by the "clearly erroneous"
rule.

It is difficult to draw an objective, principled distinction between at-large voting
in Burke County, Georgia, held to be unconstitutional because the trial Judge
found, inter alia, that local officials were unresponsive, and at-large voting in
Moultrie. Georgia, held to be constitutional because the trial judge found as a
threshold matter that local officials were not unresponsive. Both jurisdictions
have essentially identical histories of race discrimination and at-large voting
has the same effect of excluding blacks from local politics. The individual facts
may vary, but the underlying significance of race, and at-large voting, in each
jurisdiction is the same.

Not only do current litigation standards insure inconsistent results In basic-
ally identical cases, but the requirement of proving unresponsiveness resurrects
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the discredited separate, but equal, doctrine of Plessy v. Ferguson [1] and
applies it to voting rights. As long as a jurisdiction provides equal services to
its racial minorities, the Pleasy equivalent of equal railway accommodation,
it may retain a separate, or racially exclusive, electoral scheme.

The emphasis by some courts on responsiveness, or provision of services, is
simplistic. To paraphrase Clief Justice Warren, who ejected for the Court in
Brown v. Board of Education a similar notion that equal schools meant merely
equal "buildings, curricula, qualifications and salaries of teachers and other
'tangible' factors," a racially exclusive electoral system "generates a feeling
of inferiority as to their [blacks'] status in the community that may affect their
hearts and minds in a way unlikely ever to be undone." [2] Stated differently,
equal political participation means vastly more than garbage collection and
street paving. It means an equal opportunity to elect representatives of one's
choice to office.

The provision of a purpose or effect standard in Section 2 would avoid the
use of subjective, impressionistic factors and establish in their stead an objec-
tive, reliable test for violations of voting rights.

NOT"S
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2. 347 U.S. 483, 492, 494 (1964).
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[From the National Journal, Apr. 3, 19821
ADVOCATES oF VOTING RIGHTS SAY IT'S ELECTION RESULTS THAT MATTER-

CIVIL RIGHTS LOBBYISTS SUPPORT LEGISLATION THAT WouLD ELIMINATE THE
DIrFIcuLT "INTENT" TEST FOR ELECTION OFFICIALS AccusED OF VIOLATING THE
VOTING RIGHTs ACT

(By Richard E. Cohen)

In something of a twist for a civil rights issue, President Reagan -and his
congressional allies are fighting to preserve the landmark Voting Rights Act
as it was written in 1965 at the peak of liberal social reform.

The catch is that the Administration is fighting against civil rights lobbyists,
who are trying to amend the law to make it the strong tool against voting
rights discrimination that they say its original sponsors intended:

The dispute, scheduled to reach the Senate this spring, might strike many
as a highly arcane legal Joust, with both sides offering diverse interpretations
of a brief amendment and its potential impact. But the debate features highly
charged political rhetoric, with civil rights lobbyists arguing that the Admin-
istration wants to cripple the voting law and the Administration responding
that civil rights lobbyists want to institute racial "quotas" to increase the num-
ber of black elected officials.

Whatever the result, Reagan seems certain to be dragged through another
messy altercation over his commitment to minority groups. The quarrel has
already overshadowed his basic support for the Voting Rights Act, which is
generally considered the most successful and least controversial of the nation's

-civil rights laws. (For a report on Reagan's civil rights reb-ird, see NJ, 3/27/82,
p. 536.)

At issue is a section of a bill passed overwhelmingly by the House last October
that would require only discriminatory results, not the more stringent test of
discriminatory intent, to prove a voting rights violation by local officials.

Civil rights lobbyists want to overturn a 1980 Supreme Court ruling that
required the use of the intent standard, which they say is difficult to meet and
inconsistent with the 1965 law. Instead, they want to require only a demonstra-
tion tat an election practice resulted in a limitation of voting rights. The House
Judiciary Committee said that would "restate Congress's earlier intent."

Whether to approve the House-passed language on the results test has become
the dominant issue in the Senate Judiciary Committee. Orrin G. Hatch, R-Utah,
chairman of the Senate Judiciary Subcommittee on the Constitution anil the
chief opponent of the House-passed change, said the dispute is "one of the most
substantial constitutional issues" ever to face Congress.
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Hatch has argued that the House measure, far from being color-blind, would
unconstitutionally move the nation toward "a totally color-conscious society
based on equality of result." Only by electing minority officials in proportion to
their share of the population, he says, could electoral districts demonstrate that
they had not discriminated.

Hatch is supported by William Bradford Reynolds, assistant attorney general
for civil rights, who testified before the subcommittee that the proposed change
"threatens to undermine a basic principle of our democratic system of govern-
ment; namely, that no group . . . has a right to be represented on elected gov-
ernmental bodies."

Hatch and Reynolds fear that the bill would make it much easier for civil
rights groups to prove that local jurisdictions that employ at-large elections or
other multi-member contests for legislative bodies-the case in more than half
the nation's municipalities-would be violating federal law by making it more
difficult for minorities to win seats. An at-large system places emphasis on
majority strength, but voting by smaller units typically makes it easier for
minority groups to elect their candidates.

Hatch says that under the House bill, elected councils and boards in many
cities, such as Pittsburgh, Cincinnati and Wilmington, Del., might be invalidated
even though -there has been no evidence that their electoral systems are dis-
criminatory. He has made this argument pointedly to his colleagues who repre-
sent those areas.

Supports of the bill as passed by the House argue that Hatch has overstated
the significance of the proposed change and has needlessly complicated the
debate.

"The results test will not lead to a requirement of proportional representation
or other dire results that have been predicted," said Dennis DeConcini of Arizona,
senior Democrat on the Senate Subcommittee on the Conetitution. He and others
point out that the House-passed bill includes a disclaimer that the failure of
minority groups to elect officials in a proportion equal to their share of the popula-
tion does not "in and of itself" violate the law.

INTENT V. RESULTS

The House-passed amendment sought by civil rights proponents would change
a section of the Voting Rights Act that attracted relatively little litigation or
political debate before the Supreme Court decision in 1980. The provision, which
is Section 2 of the voting law, basically restates the 15th Amendment guarantee
barring any action to "deny or abridge" a citizen's right to vote on account of
race.

Civil rights lobbyists say they have relied on the selection in an average of only
three or four cases per year as a means of proving voting discrimination. "The
cases were difficult, lengthy and costly," said Ralph G. Neas, executive director
of the Leadership Conference on Civil Rights, in a Jan. 26 memorandum to his
members. "Under such a tough standard, civil rights groups with limited financial
and legal resources did not waste them on frivolous challenges."

Their lawyers and congressional supporters maintain that there was wide-
spread agreement within the Justice Department and the federal court system
that the test prescribed by the 1965 law required civil rights group to focus only
on the results of a challenged voting law rather than its intent.

"Many of these discriminatory laws have been in effect since the turn of the
century," said the House Judiciary Committee in its report on the bill last Sep-
tember. "Efforts to find a 'smoking gun' to establish racial discriminatory purpose
or intent are not only futile but irrelevant to the consideration whether discrim-
ination has resulted from such election practices."

The change civil rights lobbyists have proposed in the voting law adds language
barring any election practice "which results in" a denial or abridgement of a
voting right. Their action was precipitated by the Supreme Court decision in a
case challenging the at-large election of the three-member city commission in
Mobile, Ala., a city with a black population of roughly 35 per cent that has not
elected a black commissioner since the current format w-as adopted in 1911.

Writing for the Court, which split. 6-3. Justice Potter Stewart held that be-
cause there were "no official obstacles" for black voters or candidates. the chal-
lengers had failed to meet the "discriminatory intent" test. "This right to equal
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participation in the electoral process does not protect any 'political group,' how-
ever defined, from electoral defeat," Stewart-said.

Civil rights lawyers quote Justice Byron R. White's dissent that the ruling
differs from earlier decisions requiring a broader review of a city's racial con-
ditions to determine whether there has been a violation. But Hatch and Rey-
nolds argue that the ruling Is entirely consistent with the voting law and that
the change approved by the House, rather than restoring the standard in effect
before the Mobile case, would focus on election results, not the existence of dis-
crimination.

"We are deeply concerned that this language will be construed . .. to require
governmental units to present compelling justification for any voting system
which does not lead to proportional representation, notwithstanding the lack
of discriminatory Intent," Reynolds told the Constitution Subcommittee on
March 1.

The sponsors of the House bill reject that charge by pointing out that they
added a disclaimer that states: "The fact that members of a minority group
have not been elected in numbers equal to the group's proportion of the popula-
tion shall not, in and of Itself, constitute a violation of this section."

But Hatch cites the "in and of Itself" provision as presenting a smokescreenn"
that would be easy to penetrate with only one other example of alleged racial
discrimination by a local jurisdiction operating an at-large election.

F. James Sensenbrenner Jr., R-Wis., who offered the disclaimer language dur-
ing the House committee debate, said It is "Irresponsble" for Hatch to argue that
all at-large elections would be vulnerable to challenge under the new test. "We
added the language to make crystal clear that a plaintiff must show that a
discriminatory test had the effect of denying access," he said. He added that
the issue attracted little controversy in the House because most Members con-
sidered it an effort to restore Congress' original interpretation of the law's
meaning.

But Rep. Henry J. Hyde of Illinois, the senior Republican on the Judiciary
Subcommittee on Civil and Constitutional Rights, told the Senate subcommittee
that the House language does not restore the law to Its meaning before the
Mobile decision and "may well be the most far-reaching legislation every adopted
by Congress." Hyde conceded In an interview that he cooperated in effort to
draft the House-passed language. But he added that he and the subcommittee
gave the Issue little attention.

"I confess that I didn't give it the study that I should have," said Hyde. "But it
was my .judgment that those of us wanting a less restrictive law should . . .
leave Section 2 for the Senate, where the Republicans are in charge."

Hyde rejected criticism voiced by Hatch and others that the House Judiciary
Committee Intentionally avoided the issue or intimidated potentially hostile
witnesses. But he added that an "Intimidating style of lobbying" against Mem-
bers reluctant to be targeted as racist caused a very complex bill to be "mer-
chandised in extraordinarily simplistic terms."

In addition to lobbying by its Washington members, the Leadership Conference
on Civil Rights, a coalition of 163 members, has organized massive grass-roots
support for the House-passed bill through groups such as organized labor,
Common Cause and the American Bar Association.

BAILOUT

In the House, where the Issue of intent versus results was all but ignored, the
focus of debate was the so-called preclearance section of the 1965 law, which
requires that 9 states and parts of 13 others submit proposed changes in their
election laws and procedures to the Justice Department for Its approval.

Because of the way the law is written, it is virtually impossible for many of
these areas, especially in the South, to escape this requirement. This has riled
some southern politicians and other conservative Republicans, who note that the
percentage of blacks registered to vote In the South has increased dramatically
since 1960 and is not considerably less than white voter registration.

Hyde focused committee debate on finding ways to make it easier for covered
states and cities to "ball out" from the pre-clearance section, which was extended
in 1970 and 1975 and expires on Aug. 6. He held lengthy negotiations with
subcommittee chairman Don Edwards, D-Calif., that resulted in a series of
tentative compromises that would have extended the reporting requirement until
1992 and permitted jurisdictions to escape coverage if they met a series of tests
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showing they had a clean record. But, according to Hyde, civil rights lobbyisto
successfully pressured Edwards and Judiciary Committee chairman Peter W.
Rodino, Jr., D-N.J., to drop these compromises. (For a report on the committee
negotiations, see NJ, 8/1/81, p. 1367.)

Instead, Rodino and Edwards got Sensenbrenner and Rep. Hamilton Fish, Jr.,
R-N.Y., to agree to a more narrow compromise that would extend the pre-clear-
ance section permanently and, effective in 1984, permit a jurisdiction to bail
out if it has eliminated discriminatory voting practices and has no court suit
pending against it. But, for example, a state with an otherwise clean record
could not escape coverage unless all of Its counties were eligible to bail out.

Reagan's call on Nov 6-one month after the House vote-for a "reasonable"
bailout proposal has received little attention in the Senate Judiciary Committee,
where Hatch has avoided the bailout thicket and instead focused almost exclu-
sively on the House-passed provision setting a results test for violations covered
by the permanent section of the law.

ELECTORAL QUOTAS?

Hatch faces an uphill road In challenging the standard, inasmuch as 65 Sena-
tors, including 26 Republicans, have cosponsored a bill (S. 1992) identical to
the House-passed measure. The bill was filed by Sens. Charles McC. Mathias,
Jr., R-Md., and Edward M. Kennedy, D-Mass.

Because of Republican political sensitivity on civil rights issues, Hatch has
stressed that he favors extension of the basic voting rights law. When his sub-
committee met on March 24 to consider the extension, its three Republican
members-Hatch, Charles E. Grassley of Iowa and Strom Thurmond of South
Carolina--endorsed a simple 10-year extension of the bail-out provision with no
change in the law's Section 2.

Thurmond has not said when he will schedule the bill for the full committee,
a situation that worries the measure's proponents. As the Aug. 6 expiration
date draws closer, Thurmond will have more leverage to make changes.

But proponents have a major weapon of their own: the possibility of skirting
the committee and taking the House-passed bill directly to the Senate floor.
Senate Majority Leader Howard H. Baker, Jr., R-Tenn., tried this approach
last December, but Thurmond and Hatch resisted. To avoid a possible logjam
with budget legislation, civil rights groups hope that Baker, who is generally
considered a civil rights moderate, will urge the committee to complete action
on the bill by early May. Failing that, they will ask Baker to take the bill
directly to the Senate floor.

When the bill does reach the Senate, the odds are that Hatch will emphasize
thd prospect of election quotas. For many years, civil rights groups have pointed
to the paucity of black elected officials, especially in the South. The Atlanta-based
Voter Education Project Inc. released in April 1981 the following summary of
the percentage of state and local offices held by blacks compared with their share
of the over-all population. [In percent]

Offices Population
A labam a .................................................................................................................... 7 23
A rkansas .................................................................................................................... 4 14
Florida ..................................................................................................................... 2 12
G eorgia .................................................................................................................... 4 24
Louisiana ................................................................................................................. 12 27
M ississippi ................................................................................................................ 7 3 1
N orth Carolina .......................................................................................................... 4 20
S outh Carolina ........................................................................................................ 10 28
Tennessee ..... . - ........................................................ 3 14
Texas .. .................................................................................................................. 2 12
V irg in ia .................................................................................................................... 6 17

A congressional aide involved in the debate said supporters of the House-
passed bill will have to rebut the claim by Hatch and his allies that civil rights
groups want to promote "racial politics." They will have to prove that they seek
only to drop the Supreme Court's 1980 "intent" test and to return to the earlier
standard.

Civil rights lobbyists and Senate aides have been seeking agreements that would
accomplish this goal, preferably without changing the House-passed bill. Hatch
said he, too. wants to find "middle ground' because the issue has caused "a
lot of heat" for him.

So long as the struggle continues, however. Reagan and his GOP allies in Con-
gress can expect their headaches on civJl rights issues to become more severe.
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JOINT CENTER FOR POLITICAL STUDIES, INC.,
Washington, D.C., March 9, 1982.

Hon. ORRIN HATCH,
Chairman, Subcommittee on the Constitution, Committee on the Judiciary, U.S.

Senate, Washington, D.C.
DEAR SENATOR HATCH: On the last day of hearings on the Voting Rights Act,

_Assistant Attorney General Reynolds made a statement about the issue of review-
ability of non-objections. I am writing this letter In response to Mr. Reynolds'
statement, and I request that this letter be included in the Hearing Record.

Mr. Reynolds claimed that if non-objections were subject to Judicial review as
suggested by Professor Cochran and others, the burden on the Department of
Justice would be intolerable.

There is no evidence to support that view and Mr. Reynolds' statement should
not be allowed to obscure the great need for an amendment to S. 1992 which
would provide for limited Judicla I review of non-objections.

Judicial review of objections is available to covered jurisdictions (actually
they are even better off, because they get a trial de novo), yet under the law as
interpreted in Morris v. Grcssctte, 132 U.S. 491 (1977), the corresponding right
Is not available to the voters who were the intended beneficiaries of the Voting
Rights Act. I am confident that you would agree that in simple fairness the right
of judicial review should be mutual. The right of review for voters is crucial for
several principal reasons:

1. In passing on voting change submissions, the Attorney General is exercising
a quasi-judicial function, as the surrogate for the district court. Yet, while a
decision by the Attorney General which is adverse to the jurisdiction may be
reviewed all the way up to the Supreme Court, a decision by the Attorney General
which is adverse to the voter ends there and there is no way to get a definitive
answer. I am not aware of any comparable function within our government so
subject to ordered principles and yet is unreviewable. In this connection, many
of the questions to be dealt with by the Attorney General in reviewing submis-
sions involve not only findings of fact but complex questions of law. For example,
In several cases, the Attorney General has had to decide whether under section 5
he is to defer to a court ruling on the constitutionality of a particular voting
change. (See the submissions if the post-1970 reapportionments of the Missis-'
sippi Congressional districts and the South Carolina Senate.) If the Attorney
General had held that he would not defer to the court ruling (because that
ruling was based on a wholly different standard) and then objected to the
change In question, the states could have taken the cases to court, including the
Supreme Court, for review, and a definitive answer would have been forthcoming
while preserving the rights of all concerned. Indeed, as we know now, that would
have been the correct decision.

Unfortunately, the Attorney General at the time held the opposite way, i.e.,
that he was obliged to defer to such court rulings upholding the connstitutionality
of these reapportionment plans. This was error, but there was no way to seek
review to find out, and the Supreme Court held that because the sixty-day sub-
mission period had passed, the legal question was beyond review by anyone.
Morris v. Glressette, 432 U.S. 491 (1977). The specific consequence was that black
voters in Mississippi and South Carolina have been deprived of their rights under
the Act for a decade. That is a bizarre approach for a law that was designed to
help minority voters, and I do not believe it Is what Congress Intends.

Another example is a question now involved in a number submissions, i.e.,
whether a current submitted redistricting plan should be compared to a 1964
baseline or to the last plan as adopted or to the last-plan as it now operates.
This question is an important one, which may have to be finally settled by a
court. But the ironic answer Is that it will lie settled by a court only if the
Attorney General rules against the submitting jurisdiction; If the Attorney
General rules for the submitting jurisdiction and against minority voters who
oppose it, It will never come to a court for review. That is a strange way to -
make the law.

2. Under the law as now applied, a covered change is precleared if the At-
torney General falls to object within sixty days--for whatever reason. If he
forgets, or if he is corrupt, or If the suhnmisslon Is lost behind the radiator-, none
of those makes any difference: the voters cannot get the benefit of an objection.
Several of these examples have come to pass. There have been submissions that
were simply not answered within sixty days; there was an Instance where a
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more-information request (the only thing that can toll the sixty days) sent with-
in sixty days was mailed to an outdated address-and there is still litigation
over that submission; and, sadly, there have been several instances where there
are strong indications that a decision was based on politics rather than the
merits.

Strong indications of politics affecting section 5 decisions have been in-
volved in a number of submissions in earlier years. They have cropped up again
in at least two instances last year: the withdrawal of the Jackson, Mississippi
annexatioif objection, and the decision not to file a brief in McCain v. Lybrand,
to enforce a prior section 5 objection. Newspaper articles contain strong sug-
gestions of political influence, which have gone unanswered by the Justice De-
partment; indeed, in the McCain case, the Assistant Attorney General refused to
identify the source of the "information" that led to his sudden withdrawal of
the brief-other than to say the source was not in the Justice Department or
the White House.

3. It is true that Congress did not address the question of judicial review
in 1965, and the Supreme Court in Morris v. Gressette held the statute does not
provide for such review. But the legislative history of the 1965 Act shows that
the reason for Congress' failure to address the issue was not that Congress
wanted to preclude judicial review of section 5 changes, but rather than Con-
gress thought there would in fact be judicial review. When section 5 was first
proposed, the sole route for preclearance was judicial-by an action for a dec-
laratory judgment. The administrative preclearance by the Attorney General
was a method added as a safety valve during the hearings, when questions were
raised about how trivial changes would be precleared. At that point, the At-
torney General method was adopted with the expectation that it would be solely
for trivial changes, and that the significant changes would be dealt with through
court action. In short, it was presumed that the typical change would be con-
sidered by a court, and only the atypical, trivial change would be dealt with
administratively.

Since the administrative method was expected to apply to only a few changes,
and those only the insignificant ones, there was no need to specify judicial review
in those cases; it was expected that any significant changes would already be
subjected to court consideration. As we know, of course, most changes-even
the complex ones--have gone through the administrative process. The proposed
amendment providing for judicial review is thus appropriate and necessary to
carry out the overall goals of the Voting Rights Act. (And the goals of the 1970
and 1975 Congresses-nelther of which had to address the question because the
Morris case was not decided until 1977, before which it was generally believed
that there was a right of review).

4. Any fears about the right of review being unmanageable are more Imagi-
nary than real. First, the provision for a review should limit such review to
cases that. involve arbitrary action or errors of law, thus preventing routine
attempts to overturn non-objections based simply on a voter's disagreement
with the way the Attorney General looked at the facts. Secondly, there should
be a short statute of limitations-perhaps 180 days. Third, the filing of a review
case would not automatically stop enforcement of the change; the court would
use ordinary equity powers and thus enter an injunction only when the likeli-
hood of success was strong.

These standards were generally followed in the years before Morris v. Gres-
8ette, and they caused no disruption. Indeed, during those years, even when
there was a general assumption that non-objections were probably reviewable,
there were only four cases that I know of: Harper v. Kleindienst, Pcrkins v.
Kleindien8t, Common Cause v. Mitchell, and-indirectly-Evers v. Williams.

Related to the issue of reviewability of non-objections, is the need for an
amendment that would restrict the Attorney General's authority to withdraw
objections. Right now the Attorney General claims the right to withdraw ob-
jections at any time and for any reason, and he hasin fact, in Jackson, Mississippi,
withdrawn an objection five years after its entry. There is simply no excuse tor
this, ,because It leads to uncertainty in the law, and it invites Attorneys General
to create chaos by simply changing all the prior decisions that they happen to dis-
agree with.

I should note that although the Attorney General currently maintains a prac-
tice of withdrawing objections when he deems it appr-opriate, there is nothing in
the statute that gives him the authority to do so. If the Morris v. Gresette case
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days-certainly he could not lose it only for one side and not for the other. I do
not see any harm in a limited right to request reconsideration, as long as it is
restricted in the ways outlined below, but I believe the current practice is too
open-ended.

Obviously there ought to be room to correct mistakes, or respond to changed
circumstances, but there must be limits if we are to have a coherent legal system.
An amendment should provide that the Attorney General may withdraw an ob-
jection only upon application made within a short period after the entry of the
objection-say, thirty or sixty days, and then only upon the offering of new
information or a strong showing that the law or the facts have changed. If the
thirty or sixty day period goes by, the jurisdiction ought either to be remitted
to a declaratory judgment action in the district court or, in limited appropriate
cases, might be permitted to readopt the change and resubmit it. In any event, of
course, the voters should keep the right to review any withdrawal of an objec-
tion-in line with the right of review discussed above.

Our experience with section 5 tells us that these proposals for amendments
would insure a greater measure of rationality to the Attorney General's decisions
by affording minority voters a limited right of judicial review of non-objection
decisions, and by regulating closely the Attorney General's practice of recon-
sidering objections.

Sincerely, ARMAND DERFNER.

ERRORS IN THE SENATE TESTIMONY OF ASSISTANT ATTORNEY GENERAL WILLIAM
BRADFORD REYNOLDS IN HIS OPPOSITION TO TIIE-HOUSE-PASSED BILL EXTENDING
THE VOTING RIGHTS ACT

INTRODUCTION

On March 1, 1982, the Assistant Attorney General in charge of the Civil Rights
Division, Mr. William Bradford Reynolds, made a number of misleading and
incorrect statements during his Senate testimony against the House-passed bill
extending and strengthening the Voting Rights Act. We wish to point these out,
not only to show the emptiness of the Administration's position on the Voting
Rights Act, but also to demonstrate the substantial Justifications underlying the
broad bipartisan support for S. 1992.

Essentially, the articulated position of Mr. Reynolds and the Administration
is based on unrealistic predictions of ominous things to come should the Senate
approve -the version of Section 2 of the Act which passed the House by a vote
of 389-24. Under the House-passed bill, Section 2 would ban those voting practices
which result in a denial or abridgement of the right to vote because of race or
language. The administration, by contrast, wants to outlaw only voting schemes
which can be proven to have been enacted or maintained with racially discrimina-
tory intent. The Issue is of immense importance to the rights of 0l1 Americans. and
should he decidpd on a realistic assessment of the merits, rather than on the hasis
of the Inaccuracies which form the content of Mr. Reynolds' recent testimony
before the Senate Subcommittee on the Constitution.

1. "VIGOROUS ENFORCEMENT"

What Mr. Reynolds said :
'"This Administration is firmly committed to vigorous enforcement of the

rights protected by Section 2." (Written Statement, p. 12).
The truth Is:
Since this Administration took office. It has not filed a single new lawsuit to

enforce rights protected by Section 2 of the Voting Rights Act, and It has with-
drawn from participation (as amicus curiae) In one (Rnoers v. Lod7c In the
Supreme Court). The sum total of its "vigorons enforcement" hn. been to join
three lawsuits already filed by private plaintiffs as Intervenor (Bolden v. City of
Mobile on remand from the Supreme Court and Sanchez v. King) and amicus
curiae (Kirkey v. City of Jackson in the Fifth Circuit).

2. THE LEGAL STANDARD BEFORE THE MOBILE DECISION

What Mr. Reynolds said:
"If you look at the principal cases both by the Supreme Court and the Fifth

Circuit, the constitutional standard as announced in Whltcomb v. Chhais and
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White v. Regester, which were the only two cases before Mobile, the constitu-
tional standard does indeed embrace an Intents test or a showing of a discrimi-
natory purpose as-an element of the constitutional violation." (Transcript,
p. 52.)

The truth is:
There were more than two Supreme Court vote dilutto cases before Mobile.

The Supreme Court did not "embrace an intents test" in any of these cases.
Furthermore, the principal cases decided by the Fifth Circuit Court of Appeals-
which oversees the vast majority of vote dilution litigation in this country-did
not require proof of discriminatory intent, but instead, followed a results analysis.

In two of the earliest Supreme Court cases decided after Reynolds v. Sies,
the landmark reapportionment decision, the Supreme Court said that at-large
voting which dilutes minority voting strength would be unconstitutional if
minority voters could show that

designedly or otherwise, a multi-member constituency scheme, under the
circumstances of a particular case, would operate to minimize or cancel
out the voting strength of racial or political elements of the voting
population.

Burns v. Richardson, 384 U.S. 73, 88 (1966) ; Fortson v. Dorsey, 379 U.S. 433, 439
(1965) (emphasis added). The court discussed minority voters' burden to demon-
strate an "i,% idious effect" and "invidious result" (384 U.S. at 88).

In neither Vhite nor Whitcomb did the Court undertake a factual examination
of the motivation behind those who designed the electoral districts at issue. As
Circuit Judge John Minor Wisdom, a 25-year veteran of the Federal appellate
bench, has correctly noted:

In White v. RCgCstcr and Whitcomb v. Chatis, the leading cases involving
multi-member districts, the Supreme Court did not require proof of a legisla-
tive intent to discriminate.

Nevctt v. Sides, 571 F.2d 209, 232 (5th Cir. 1978) (concurring opinion).
In I1'hitcomb and Wthite the court defined the burden of proof of minority

voters in vote dilution cases, not in terms of proving a discriminatory intent,
but rather

to produce evidence to support findings that the political processes leading
to nomination and election were not equally open to participation by the
group in question--that its members had less opportunity than did other
residents in the district to )articipate in the political processes and to elect
legislators of their choice.

White v. Rcgcstcr, 412 U.S. 755, 766 (1973) ; Whitcomb v. ('haris, 403 U.S. 124,
149--50 (1971).

None of the many Fifth Circuit cases which followed in the wake of H'hiteomb
and White required a showing of (lscriininatory intent to prevail on a claim
of unlawful vote -dilution. Included in the record of the hearings before the
Senate Subcommittee on the Constitution is an analysis done by the Lawyers'
Committee of nineteen Fifth Circuit vote dilution cases coming during the years
19i2 to 1978 (See the Appendix to the statement of Frank R. Parker before the
Subcommittee). These constitute most, if not all, of the Fifth Circuit's dilution
decisions during that period, and, as the analysis specifically demonstrates, each
of them employed a results standard rather than an intent test.

The principal Fifth Circuit case was the en bane decision in Zimmer v. Mc-
Kcithcn, 485 F.2d 1297 (5th Cir. 1973), aff'd on other grounds, 424 U.S. 636
(1977). and It obviously did not "embrace an Intents test." Zimmcr made it
clear that a constitutional violation could be proven by a discriminatory pur-
pose or a discriminatory result:

"[T]o establish the existence of a constitutionally impermissible redistrict-
ing plan, plaintiffs must maintain the burden of showing either first, a
racially motivated gerrymander, or a plan drawn along racial lines, or see-
ond, that '. . . designedly or otherwise, a[n] . . . apportionment scheme,
under the circumstances of a particular case, would operate to minimize or
cancel out the voting strength of racial or political elements of the voting
population.' "

485 F.2d at 1304 (emphasis added).
As the Lawyers' Committee analysis shows, the Fifth Circuit consistently

followed Zimmer's results test for the next five years. Therefore, the Court
could properly say in Hendrix v. Joseph, 559 F.2d 1265, 1269 (5th Cir.), cert.
denied, 434 U.S. 970 (1977) that "motive is not a direct Issue In the dilution
context," and explain In Paige v. Gray, 538 F.2d 1108, 1110-1111 (5th Cir. 1976)
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that evaluation of dilution claims "should be made - under precedents
[which] do not reach the question . . . of racial motivation."

In the Mobile decision itself, the plurality recognized that these prior cases
did not require proof of discriminatory Intent:

(Zimmer v. McKeithiiT-.as quite evidently decided upon the misunderstand-
Ing that it is not necessary to show a discriminatory purpose in order to
prove a violation of the Equal Protection Clause-that proof of a discrimina-
tory effect is sufficient.

446 U.S. at 71.
The Mobile decision thus represents a radical departure from the prior legal

standard applied both by the Supreme Court and the Fifth Circuit under which
black and Hispanic voters had been successful in overcoming racial gerrymander-
Ing of district lines, discriminatory multi-member districts and at-large elections,
and other discriminatory electoral barriers.

What Mr. Reynolds did not tell the Senate Subcommittee is that prior to the
Mobile decision, the Justice Department (during the Carter Administration)
filed two White v. Regester lawsuits challenging multi-member districts in the
South Carolina Senate (United States v. South Carolina) and at-large municipal
voting in Hattiesburg, Mississippi (United States v. City of Hat tieAburg)--both
of which were dropped within three months after the Mobile decision because
of the difficulty of proving discriminatory intent. These actions show that the
Justice Department itself recognized that the Mobile case drastically changed
the law.

The House Report indicates that the purpose of this Section 2 amendment is
simply to restore the legal standard followed in the cases prior to Mobile, which
focuses on the results and consequences of a challenged voting law, rather than
on the intent or motivation behind it.

8. "PROPORTIONAL REPRESENTATION"

What Mr. Reynolds said:
"By adopting a statistical test which measures the statutory validity of a vot-

ing practice or proeednre against election 'results.' the House amendment would
place in doubt the validity of any election system under which candidates backed
by the minority community were not elected in numbers equal to the group's
proportion of the total population." (Written Statement, p. 14.)

The truth is: These proportional representation claims are made out of whole
cloth. There is nothing in the language of S. 1992, the House Report, or the
speeches of the various supporting witnesses and members of Congress to lead
to the conclusion that quotas in election results are the goal of the House-passed
bill. Indeed. the plain words of the ametldment specifically disclaim proportional
representation. The second sentence of Section 2 of S. 1992 reads: "The fact that
members of a minorltv group have not been elected in numbers equal to the
group's proportion of the population shall not, in and of itself, constitute a viola-
tion of the Section." As the Washington Post correctly editorialized. "The draft-
ers of the House bill went to some trouble to avoid this misapprehension [that
Section 2 would require proportional representation]" (The Washington Post,
December 20, 1981).

4. THE EXISTENCE OF A TRACK RECORD REGARDING THE RESULTS TEST AND
PROPORTIONAL REPRESENTATION

What Mr. Reynolds said:
"Senator MATHIAS. . . . [Y]ou said that we had no experience as to how

the court would react under an 'effect' test. But is it not true that we do have
a track record on which to rely for the amended Section 2? There is. in fact, a
track record of a-lot of Court of Anneals dpeisionq that did adopt the 'result'
test, that did look to all the circumstances, that did reject proportional repre-
sentation, and I would submit that this track record does exist and that the
Congress can rely upon it with a great deal of confidence.

"Mr. REYNOLDS. Well, with all due respect, Senator, you are absolutely
wrong . . . The cases that I suspect that you have reference to, all aie cases
that came out of White versus Regester mold, largely in the Fifth Circuit.
Those cases do incornorat.and include an element of the violation that there
has to be a showing of discriminatory intent." (Transcript, pp. 72-73) (Emphasis
added).
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The truth is:
There is an extensive Fifth Circuit track record under the results test, and

it specifically repudiates in word and practice the notion of proportionJ rep-
resentation. As previously noted, the Lawyers' Committee analysis presented
at the Subcommittee hearings shows that the Fifth Circuit consistently applied
a results standard to vote dilution cases from 1972 to 1978. None of the nineteen
cases summarized in that analysis required proportional representation and, as
the summaries specifically demonstrate, all but two explicitly repudiated the
concept of proportional representation. For example, the Court noted in Zimmer
that clearlyrl, it is not enough to prove a mere disparity between the number
of minority residents and the number of minority representatives." 485 F.2d at
1305. And in Paige v. Gray, the Court's articulation of a results analysis was
accompanied by the statement that "tile plaintiff must show more than a mere
disparity between percentage of minority residents and percentage of minority
representation." 538 F.2d at 1111.

Thus, contrary to Mr. Reynolds' representation, we clearly do have an ex-
tensive track record which shows that the results test in no way leads to pro-
portional representation. Indeed, tih results test specifically repudiates the con-
cept of proportional representation.

5. FEDERAL COURT "RESTRUCTURING" OF ELECTION SYSTEMS

What Mr. Reynolds said:
"But in the archetypal case--where minority-backed candidates unsuccess-

fully seek office under electoral systems, such as at-large systems, that have not
been neatly designed to produce proportional representation--disproportionate
electoral results would lead to invalidation of the system under Section 2, and,
and, in turn, to a federal court order restructuring the challenged governmental
system. Such restructuring would by no means be limited to southern cities ...
Would the multi-member districts in Pittsburgh, Pennsylvania or Hartford. Con-
necticut be vulnerable to a restructuring federal court suit under Section 2? A
brief look at the statistics would lead to the conclusion of minority underrepre-
sentation in those cities, as well as Wilmington, Delaware and Kansas City,
Kansas and many others. Yet no evidence has been presented suggesting racial
discrimination in the electoral system of those cities." (Written Statement
p. 16).

"'Mr. REYNOLiDS. We have done a rough survey to see exactly what the impact
might be with regard to an effects test and certainly in the areas that were men-
tioned in my testimony, Pittsburgh, Pennsylvania, and you have an at-large
system where you have 24 percent of the population in Pittsburgh that is minor-
ity and they have only one black out of nine on the city council.

"Without trying to suggest that there are any discriminatory motives at all,
and I do not suspect there are, to the effects test that would be vulnerable to
attack. You can go down-

"Senator HATCH. How about Hartford, Connecticut?
"Mr. REYNOLDS. h1artford, Connecticut would have the same problem. Wil-

mington, Delaware; Dover, Delaware, would have the same problem. Fort
Lauderdale-

"Senator HATCH. How about Boston?
"Mr. REYNOLDS. Boston, Massachusetts, would definitely have underrepresenta

tion. Springfield, Massachusetts; Baltimore, Maryland, would have underrepre-
sentation. Kansas City, Kansas, South Bend, Indiana

"Senator HATCH. How about Cincinnati?
"Mr. REYNOLDS. Cincinnati and Dayton, Ohio, would be. Paterson, New Jersey,

Chester, Pennsylvania, Memphis, Tennessee " (Transcript, pp. 57-58.)
The truth is: This is another example of the "scare tactics" and obfuscation

employed by opponents of the Section 2 amendment in totally misconstruing and
distorting what would happen if the Section 2 amendment became law.

Section 2, since it restores the White v. Regester standard applied by the courts
before the Mobile decision, requires much more than mere "disproportionate
election results" and "minority underrepresentatlon" to prove a violation. Minor-
ity voters would have to prove that election systems such at at-large voting
actually deny minority voters equal access to the political process.

What Mr. Reynolds did not tell the Senate is that in 1978 the Civil Rights
Division of the Justice Department conducted a survey of northern and western
cities to explore the possibility of targeting Jurisdictions for vote dilution Inves-
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tigations under the White v. Regester standard, which the Section 2 amendment
is designed to restore. No voting rights lawsuits were filed by the Civil Rights
Division as a result of that survey. Although the cities listed in Mr. Reynolds'
testimony were included in that survey, only Cincinnati was the subject of an
actual vote dilution investigation, and the Civil Rights Division did not discover
the facts necessary to institute a lawsuit under the White v. Regester standard.

Thus, the experience of the Justice Department shows that cities such as Cin-
cinnati, Ohio will not be vulnerable to a vote dilution lawsuit under the Section 2
results standard simply because of a disproportion In the number of minority
elected officials.

6. HARTFORD, CONNECTICUT

What Mr. Reynolds said:
"Senator LEAHY. Mr. Reynolds, you say on page 15 of your prepared statement

that a brief look at the statistics would lead to the conclusion . . . that minority
under-representation in Northern cities like Hartford, Connecticut, might result
in restructuring by Federal courts. Is that a basic fair restatement of your
position on page 16?

"Mr. REYNOLDS. That is what it says, yes.
"Senator LEAHY. I understand that Hartford has a black mayor, a black deputy

mayor, one-third of the nine-member city council is minority comprising two
blacks and one Hispanic. Under the tests of White v. Regester and Zirnrner v.
McKeithen, which are revised, what possible basis could anyone find for restruc-
turing anything in Hartford?

"Mr. REYNOLDS. I believe you are looking at-your information Is based on
outdated figures in Hartford and that is not what the situation is.

"Senator LEAHY. What is the situation in Hartford today? Do they have-a
black mayor?

"Mr. REYNOLDS. A black mayor-an at-large system with nine members of the
city council. One is black and one is Hispanic in a jurisdiction that has 33 per-
cent black population and 20 percent Hispanic. Total minority of some 55 percent.

"Senator LEAHY. So am I wrong in stating that Hartford has a black mayor,
a black deputy mayor, one-third of the city council is minority, two blacks and
one Hispanic? Are those facts wrong?

"'Mr. REYNOLDS. My information is that there is only one black and one His-
panic and that the percentage is 242 percent on the city council out of 55 percent
total minority population.

"Senator LEAHY. So there is not a black mayor, a black deputy mayor and
one-third of the nine-member city council that is minority, two blacks and one
Hispanic?

"Mr. REYNOLDS. That is not the information I have, Senator." (Transcript,
pp. 114-116.)

The truth is: The City of Hartford, Connecticut is governed by a black .nayor
and a nine-person city council which includes three minority members-two
blacks and one Hispanic. One of the black council members is also the deputy
mayor of Hartford. The mayor is not a member of the city council.

7. PROVING DISCRIMINATORY INTENT

What Mr. Reynolds said:
"The difficulty of proving discriminatory intent is often cited in support of

the discriminatory effects standard proposed by the House. Frequently voiced
by witnesses before this Subcommittee and by the authors of the House Report
is the review that the Supreme Court has required evidence of the so-called 'smok-
ing gun' to prove purposeful voting discrimination. The Court has done no
such thing.

"To the contrary, in numerous cases it has made abundantly clear that
determiningig whether invidious discriminatory purpose was a motivating
factor demands a sensitive inquiry into such clrcunista-ntal and direct evidence
of Intent as marl be available.' orlington Heights v. Metropolitan Honeing Corp.,
429 U.S. 252, 266-68 (1977). Indeed, the discriminatory effect-of official action
can alone be sufficient to prove an intent to discriminate when the action is
unexplainable on any other basis, as was the case in Qomillion v. Lightfoot,
364 U.S. 339 (1960). Other indicia of discriminatory intent recognized by the
Court are (1) the historical background of the challenged decision, particularly
if it reveals a series of official actions taken for invidious purposes, (2) the degree
to which the action departs from either the normal procedural sequence or normal
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substantive criteria, and (3) contemporaneous statements of members of the
decisionmaking body, minutes of its meetings, reports, or other direct evidence
of intent." (Written Statement, pp. 19-20.)

The truth is: Mr. Reynolds has been telling the Senate one thing, and the
Supreme Court another. In actual practice, Mr. Reynolds-and the Justice De-
partment do not ascribe to the view that circumstantial evidence is sufficient
to prove discriminatory intent, and instead, insist that nothing less than a
"smoking gun" will prove intentional racial discrimination.

In Seattle School District No. I v. State of Wash4ngton, the District Court
found a state anti-busing referendum (Initiative 350) unconstitutional for dis-
criminatory intent, and relied upon the same Arlington Heights criteria cited
by Mr. Reynolds in his testimony. 473 F. Supp. 996 (D. Wash. 1979), aft'c on
other grounds, 633 F. 2d 1338 (9th Cir. 1908), probable jurisdiction noted, 50
U.S.L.W. 32i8 (No. 81-9, Oct. 13, 1981). In the Court of AV-peals, the Justice
Department sided with the plaintiffs; but in the Supreme Court the Justice
Department reversed its position and sided with the defendants.

In his brief before the Supreme Court in the Seattle case, Mr. Reynolds
contends that these Arlington Hcights criteria do not in fact prove discrimina-
tory intent:

Upon examination, however, the factors set forth in Arlington Heights
do not support the conclusions that Initiative 350 Is animated by an invi-
dious intent. (Brief for the United States, p. 37.)

In addition, Mr. Reynolds' brief makes the following points:
The discriminatory impact of the law is-not sufficient to invalidate it, and

discriminatory impact "is a reliable indication of discriminatory intent only
when it is shown that the impact was not only anticipated but desired . .
(Brief pp. 38-39). "Thus, the 'impact' noted by the district court is not probative
of discriminatory intent." (Brief, p. 40.)

The historical background and sequence of events-the fact that the voters
of the state adopted the Initiative in reaction to a public school desegregation
plan-"does not evidence invidious discrimination." (Brief, p. 41.)

"The final indicator of discriminatory intent noted by the district court-
that Initiative 350 constituted a 'marked departure from the procedural norm'
(J.S. App. A-35) because state educational policy supplanted local policy-has
almost no probative weight as evidence of racial animus." (Brief, p. 41.)

The indirect evidence of intent in the Seattle School District case is quite
strong. Indeed, no clear case could be presented of an aggregate of circumstantial
evidence proving racially discriminatory intent, yet the Justice Department
now says that the proof was insufficient.

Mr. Reynolds makes similar arguments-that circumstantial evidence is not
sufficient to prove discriminatory intent-in his brief filed before the Supreme
Court in Crawford v. Board of Education of City of Los Angeles (U.S. Sup. Ct.,
No. 81-38). Brief for the United States as Amicus Curiae, pp. 23-30.

In a voting rights case which was argued ini the Supreme Court in February,
Rogers v. Lodge No. (80-2100), both the District Court and the Court of Appeals
inferred from circumstantial evidence that at-large elections In Burke County,
Georgia-a county with a long record of racial discrimination against blacks-
were being maintained for a discriminatory purpose. See Lodge v. Buxton, 639
F.2d 1358 (5th Cir. 1981). In the Court of Appeals, the Justice Department filed
a brief on behalf of plaintiffs; in the Supreme Court, Mr. Reynolds decided
against filing any brief. On the television program Nightline, Mr. Reynolds ex-
pressed the opinion that at-large elections in Burke County do not violate the law.

Finally, what Mr. Reynolds neglected to tell thie Senate Subcommittee is that
in all these "numerous cases" since the .4 rlington Hcights decision-and in the
Arlington Heights case itself-the minority plaintiffs lost and the Supreme
Court held that the circumstantial evidence contained in the record was not
sufficient to prove discriminatory intent."

It appears that the Justice Department and Mr. Reynolds are trying to tell
the Senate one thing-that intent is easy to prove-so that the Senate will un-
wittingly reject S. 1992 and thereby burden racial minorities. Then, in actual
practice, the Justice- Department and Mr. Reynolds turn around and tell the
courts something else-that intent can only be proved by "smoking gun" evi-
dence-with the result that racial minorities suffer. Thus, the only thing consist-

' See Washington v. Davis, 426 U.S. 229 (1976) : Personnel Administrator of Maaechu-
setts v. Feeney, 442 U.S. 256 (1979) : City ot Mobile v. Bolden, 446 U.S..55 (1980) ; City
of Memphis v. Greene, 49 U.S.L.W. 4389 (1981).

93-706 0 - 83 - 48
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ent about the position of the Justice Department Is the immense new burden it
seeks to impose on the minority citizens of this country.

8. FORESEEABILITY AS PROVING DISCRIMINATORY INTENT

What Mr. Reynolds said:
"Senator SPECTm. . .. On the issue of intent. I am troubled by the language

of Justice Stewart in Footnote 17, and I would like to know whether or not
you think this is a legal standard that has to be proved, where he says, "Dis-
crininatory purpose implies more than intent as volition or intent as awareness
of consequences. It implies that the decisionmaker selected or reaffirmed a par-
ticular course of action at least in part because of, not merely in spite of, its ad-
verse effects upon an identifiable group."

"If you were dealing with intent in the traditional setting, natural and prob-
able causes of a person's act it may be one thing to draw an inference of intiiat
but does not that standard, if applied, put a very much higher burden of proof on
a plaintiff in a voting rights case?

Mr. REYNOLnS. I do not believe it does in the context that you asked me the
question. I think what Justice Stewart was saying is that you, in order to show
Intent, you have to meet the standard of purpose that the Constitution requires
and is articulated in the Feency case and also Washinglon v. Dartis. But he also
makes it clear that you can do that through circumstantial evidence and indirect
proof as well as through direct evidence." (Transcript, pp. 89-90.)

The truth is: The Mobile decision does put a very much higher burden of proof
on plaintiffs in voting rights cases than in any other area of the lOAw.

In other legal areas where proof of intent is required, courts may presume
that the defendant has intended the natural and foreseeable consequences of his
or her acts. Noted trial lawyer and evidence expert Irvinz Younger. in his testi-
iony arguing that an intent test is neither unusual nor difficult to apply, stated

as one of the "rules of thumb" regularly followed by courts and juries: "X will
be deemed to have intended the direct and natural consequences of his acts"
(Younger Statement, p. 5). In the Northern school segregation cases, In which
minorities must prove intentional discrimination, the Supreme Court has held
evidence of foreseeable impact to be relevant-"Actions having foreseeable and
anticipated disparatee impact are relevant evidence" (Colunmbul Board of EdflCa-
tion v. Penick, 443 U.S. 449. 463-65 (1979)) : "proof of foreseeable consequences
is one type of quite relevant evidence of racially discriminatory purpose" (Day-
ton Board of Eduratiom v. Brinkian. 443 U.S. 526. 11336 n. 9 (1979) ).

However. as Senator Specter pointed out, the Supreme Court in footnote 17 of
the .M1obile decision appears to have ruled out this kind of evidence for proving
discriminatory intent in voting cases:

[I]f the District Court meant that the state legislature may be presumed to
have "intended" that there would be no Negro Commissioners, simply be-
cause that was a foreseeable consequence of at-large voting, it applied an
incorrect legal standard.

446 U.S. at 72 n. 17. Minority voters have the extremely difficult burden of prov-
ing that a discriminatory voting scheme was adopted "because of" not merely "in
spite of" its discriminatory impact. This standard rules out much of the cir--
cumstantial evidence and indirect proof that is relevant and probative in other
kinds of intent cases, and implies that nothing less than a "smoking gun" will be
sufficient.

9. PROVING A DISCRIMINATORY RESULT

What Mr. Reynolds said :
"Senator IIATCH. Well. you have indicated that the lack of proportional

representation plus one other factor triggers Section 2. The way I read these
cases, the House Report which states the lack of proportional representation Is
really relevant evidenre of a violation identifies just a few. Let me add just a
few others: registration, a discriminatory culture, money for black education
facilities, economic difficulties in registering, candidate rates, bloc voting, a his.
tory of English only, poll taxes. maldistribution of services city council decision-
making, staggered terms, multi-memher distrlcts.--annexatlons, numbered posts,
(lual school systems, neighborhood patterns, impe(liments to third parties, major-
ity [vote reomirenient1. off-year elections. residential requirements, reapportion-
ment, redistricting, absentee ballot irregularities, preclearance, I could go on and
on and on. These are all cases that found these to be factors that you
would consider.
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"So lack of proportional representation plus any of those factors triggers Sec-
tion 2.

"Mr. REYNOLDS. I think that Is right and it would mean that the discriminatory
provision would not be a basis to take you outside of Section 2." (Transcript,
pp. 101-102)

The truth Is: The proposed Section 2 amendment is designed to restore the
legal standard in effect before the Mobile decision. Under this prior standard,
minority voters were required to prove that the challenged voting law denied
them equal access to the political process based upon the existence of a number
of criteria :

The fact of dilution Is established upon proof of the existence of an aggre-
gate of these factor.

Zimmer v. McKeithen, 485 F.2d at 1305 (emphasis added). As the Lawyers'
Committee analysis of Fifth Circuit cases specifically points out, the numerous
court decisions under this standard required much more than merely a scintilla
of additional evidence. Minority voters lost when they were able to prove only
three of four of these factors. See, e.g., McGill v. Gadsden County Commission,
535 F. 2d 277 (5th Cir. 1976) (only for Zimmer factors proven) ; David v. Gar-
ri8n, 553 F.2d 920 (5th Cir. 1977) (no proof of denial of equal access). Explicit
finding on these criteria were required. For example, In Eendri: v. Joseph, 559F.2d 1265 (5th Cir), cert. denied, 434 U.S. 970 (1977), the Fifth Circuit reversed
a District Court decision striking down at4arge elections In Montgomery County,Alabama, because the District Court failed to find the existence of an aggregate
of discriminatory factors:

Before [declaring an at-large system unconstitutional], thorough and de-tailed findings on each issue that the courts have thus far found to be rel-evant must be made. To allow conclusory findings that "the government isunresponsive," and that "no black has ever been elected," to substitute forsuch detail would alter the balance that our constitutional system of fed-
eralism is designed to protect.

559 F.2d at 1271.

10. CALLING BACK THE JUSTICE DEPARTMENT BRIEF IN M'CAIN V. LYBRAND

What Mr. Reynolds said:"Senator LEAHY. I would like to go back. You said in answer to SenatorSpecter's last question, I believe it was the decision of McClWan v. Lybrand, yousuggested you would like to read it. I understand your testimony to be you are
not familiar with that case.

"Is that right?
"Mr. REYNOLDS. I am Just generally familiar with it. I am not familiar with

the record in the case.
"Senator LEAHY. Yet you did feel you were familiar enough to call back theGovernment's brief which was already in the U.S. Attorney's office in South

Carolina?
"Is that correct?
"Mr. RVYNOLDS. NO.
"Senator LEAHY. You did not call, in MeClain v. Lybrand case, you did not

call back the Government's brief?
"Mr. REYNOLDS. No, sir, not In that case.
"Senator LEAHy. Did you cal. back a brief in a case with similar facts as

those in McCJain v. Lybrand?
"Mr. REYNOLDS. No, Sir.

"Senator LEAHY. Entirely different litigation? That had absolutely nothing to
do with MoC(Jjn v. Lybrand?

"Mr. REYNOLDS. That is correct." (Transcript, pp. 106-107.)
* * * * * S

"Senator LaAHY. Why did you take the brief back?
"Mr. REYNOLDS. I made the decision that the issues were well briefed andargued by the parties In the case and 'that there was nothing we could add to itand therefore It was not something that suggested to me that it warranted our

amicus participation.
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"Senator LFrAHY. Did you tell somebody from the New York Times that you
were asked to withdraw it?

"Mr. RENOLDS. No, I never said I was asked to withdraw it.
"Senator LEAHY. Did you ever tell the New York Times-
"Mr. REYNOLDS. I was never asked to withdraw it.
"Senator LEAHY.-Did you tell the New York Times that you received last

minute input from a source you did not care to disclose-to them and that that
affected your thinking in withdrawing the brief?

"Mr. REYNOLDS. I said that I receive&7information that suggested to me that
the matter was being fully briefed and covered by the parties and therefore we
could not add anything to it.

"Senator LF&HY. What was the source you would not disclos7 to the New
York Times?

"Mr. REYNOLDS. Well, that was again information that I received-
"Senator LEAHY. But that was the source you would not disclose to The New

York Times?
"Mr. REYNOLDS. That the information that the brief was being handled-the

issue had been briefed and was handled before the-
"Senator LEAHY. What was the source you would not disclose to The New

York Times, not the result of what that source said or what your conclusion
was from it?

"Mr. REYNOLDS. That was the source, that was the information.
"Senator LEAHY. What was the source, not the information? Who was the

person?
"Mr. REYNOLDS. Well, at this juncture I am not at liberty to tell you the person.
"Senator LEAHY. Why not?
"Mr. REYNOLDS. Because that relates to an internal matter within the Divi-

sion." (Transcript, pp. 109-110.)
The truth is:
Mr. Reynolds' testimony is wrong.
In Mcain v. Lybrand, Civil Action No. 74-281 (D.S.C.), a challenge to at-large

elections in Edgefleld County, South Carolina-where Senator Strom Thurmond
was born, reared, and-began his political career-Mr. Reynolds approved and
signed an arnicus curiae brief supporting black voters' claims of Voting Rights
Act violations. Then, within 24 hours-just before the case was scheduled for
oral argument before a three-judge District Court-Mr. Reynolds-reversed his
position and called back the brief-which had been sent to the United States
Attorney's office for filing. A spokesperson for Senator Thurmond admitted that
the Senator had discussed the case with Justice Department officials, including
Reynolds, before the decision to retrieve the brief, but denied that Senator Thur-
mond applied "any pressure on the Justice Department." (Richmond Times-
Dispatch, Sept. 18, 1981-New York Times Service story.)

This was the same case commenced by private plaintiffs in 1974 challenging
at-large elections as unconstitutional. On April 17. 1980, the District Court found
that the black voter plaintiffs had proved, under the White v. Register standard,
that "the election process Is not equally open to participation by the minority
group" (slip opinion, p. 17). Then, after City of Mobile v. Boldcn was decided,
the District Court vacated its prior order-because of the change in the law:

Since circumstances have changed since the evidence was originally taken
in this case the parties may wish to submit additional evidence on the point
that is now the crux of the case-whether the at-large system was conceived-
or operated as a purposeful device to further racial discrimination.

Order of August 11, 1980, p. 3.
Sbsequently, the plaintiffs discovered that the change from appointed county

officials to at-large elections bad not been precleared as required by Section 5
of the Voting Rights Act. In February, 1979, the Justice D6jiartment had ob-
Jected to the new Home Rule governmental system under which the county coun-
cil was elected in at-large voting. The 1981 hearing-in which Mr. Reynolds at
first decided to participate and then changed his mind after discussions with
Senator Thurmond-was scheduled on palintiffs' motion to enforce Section 5 of
the Voting Rights Act.

The Justice Department's Section 5 objection to this change and the fact that
a private Section .5 enforcement action was filed against Edgefleld County are
both noted in Attachment D-2 to Mr. Reynolds' testimony (p. 73).



PART 4. NEWSPAPER ARTICLES

(From Barron's, Jan. 25, 1982]

UNCIVIL ACT-THE VOTING RIGHTS BILL IS FRAUGHT WITH MISCHIEF

(By Peter Brimelow)

Sitting on the edge of his seat, obediently bobbing up and down at the behest
of a roomful of electronic journalists and their moody microphones, the bulbous
Sen. Charles Mathias of Maryland looked a little like the Goodyear blimp tug-
ging at its mooring mast on a windy day. He was in odd company for a Repub-
lican on Jan. 20, the anniversary of Ronald Reagan's first inaugural address,
which, in answer to a-question, he refused to say was a cause for celebration.
But he shared the same prim look of righteous indignation as Senator Kennedy
and an assortment of professional liberals sitting at his 8ide, including the
NAACP's Benjamin Hooks. whose melodious imputation racism to a Repub-
lican President, Attorney General and/or fellow Senator went equally unchal-
lenged.

The occasion: a press conference called to denounce the postponement for one
week of hearings on S. 1992, the Voting Rights Act Extension bill, of which
Mathias is the leading Republican sponsor. The total delay thus inflicted on the
measure's legislative timetable: nil

Supporters of S. 1992 become 'hysterical at the slightest hint of prolonged
debate for a simple reason, it is the same reason as causes them, when prodded,
to try to intimidate questioners by evoking the heroic age of civil rights in the
1960s, citing a myriad of establishment supporters, pointing to the lopsided
House approval of the identical measure during a lull in the economic wars of
1980, and brandishing the list of Senators co-sponsoring Mathias' bill (some of
whom have had second thoughts).

S. 1992 cannot bear scrutiny because it is not merely an extension, but an ex-
pansion, of the original 1965 Act. It would profoundly affect not only former
Jim Crow areas, but also the entire country. Although Hooks testified in House
hearings last year that all he wanted was to prevent the semi-automatic release
from Justice Department's oversight that was established in the 1965 Act for
communities managing 17 years without discriminatory voting practices, it
is now clear that civil-rights politicians have seized another opportunity to carve
out racial perequisities, just as the 1964 Civil Rights Act's antidiscrimination
provisions have been perverted into a requirement for minority quotas. This is a
dagger pointed at the heart of America. Congress' response has been a sordid
compound of fatuousness, fear and lack of moral fiber.

The 1965 Voting Rights Act was a brutal measure that should never have been
necessary in a free society. The theory behind it was that the denial of access
to the polls in certain Southern states was so endemic and vicious as to be
irremediable by piecemeal litigation. It requiredd the presumption of guilt, and
direct federal intervention. In its aim of increasing black voter registration,
the act was immediately and triumphantly successful. But its methods were
necessarily crude. For example, it affected all areas with voter turnouts below
50 percent, which is how impeccably nondiscriminatory cothmunities in New York
State come to be included. And this presaged a change of focus, as judges and
bureaucrats ceased to concern themselves with the fact of discrimination and
entered the more debatable area of its alleged results.

Communities "covered" by the VRA could alter their structure of government
only if the Justice Department decided that the effect would not be to discrimi-
nato against minorities. who now had the vote. Thus, in 1980, Rome, Ga., was
prevented by the Supreme Court from making what was acknowledged to be
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aa innocent change on the grounds that it would coincidentally make It more
difficult to elect blacks.

But simultaneously, the Court refused to strike down a similar structure in
Mobile, Ala. Because the Mobile structure pre-dated black enfranchisement, and
did not reflect a post-1965 change, it could be challenged only on the Constitu-
tional grounds of the 15th Amendment's ban on denial or abridgement of the
franchise on the grounds of race. And the Supreme Court ruled that merely
because blacks were not elected to the Mobile city commission in proportion to
their population share-the "effect"--did not mean its electoral structure was
discriminatory. If the law was neutral on its face, the Court said, to overthrow
it would require proof of discriminatory "intent."

Supporters of S. 1992 dislike the Supreme- Court's view of the Constitution.
So they plan to reverse it by statutory means-with fine irony, by the way, since
most claim that Senator Jesse Helms' similar strategy with respect to abortion
is unconstitutional. Section 2 of S. 1992 would allow a suit to be brought any-
where in the country to suppress all political arrangements that have the "effect"
of discrimination. The essential "effect" test: does the arrangement produce
minority representation in proportion to minority numbers In the population
at large?

Opponents argue that this will inexorably create a system of proportional rep-
resentation. But minority representation will be not only proportional but
guaranteed, as in the Parliament of Rhodesia/Zimbabwe, at the expense of the
majority. This was made clear in United Jewish Organizations vs. Carcy. The jus-
tice Department would not believe that a proposed district in Brooklyn with a
61% nonwhite majority would elect a nonwhite Representative, because non-
whites were expected to have a lower propensity to vote. Redrawing the boun-
daries entailed dividing a community of Hasidic Jews, who sued to retain"their" seat. Not being black, American Indian, Asian, Alaskan or Hispanic, but
merely white, they were not explicitly protected under the Voting Rights Act.
So they lost. The new district, however, preferred the Founding Fathers' theory
of representation to that of the Justice Department. It elected Frederick W.
Richmond, who, is indisputably white.

The political consequences of S. 1992 could be devastating. At minimum,
it will remove from the Republicans one of the traditional fruits of American
electoral office: robust redistricting-"gerrymandering" after all, it is an Ameri-
can invention. Unfortunately for the Republicans, this will now incur the wrath of
Justice Department bureaucrats, if the diluted Democrats turn out to be minor-
ities, as they tend to be.- Weakening whites, however, is still okay.

More significantly, S. 1992 is one in a series of steps in the last few years tend-
ing to exacerlmte and institutionalize racial division. Under the system it pro-
poses, it is advantageous and perhaps necessary for every American to cleave
to some organized faction-just the eventuality the Constitution sought to
prevent. To make matters worse, legislators elected by homogeneous constituen-
cies would have less and less aptitude or taste for compromise. Politics would
degenerate into a rerun of West Side Story.

The truth is that what was once a civil-rights movement has increasingly be-
come a drive for civil privileges. To choose an "effects" rather than an "intent"
test, in affirmative action, fair housing or voting rights, is to invest the state
on its behalf with the right of endless and infinite social engineering.

Supporters of S. 1992 argue that the intent standard is difficult to prove. Sen-
ate opponents plan to produce Irving Younger, one of the country's leading
trial lawyers, to argue that it is not. Intent is routinely proved In civil and
criminal cases without the confession/"smokifig gun"-type evidence that dis-
crimination cases are sometimes said to require. In any case, since when was
the law supposed to make things easier for the prosecution at the expense of
Justice?

Those who support S. 1992 know that the proportional-representation argu-
ment is a threat to them. Matbias completely evaded the issue in his Dec. 16
speech introducing the bill, presenting Section 2 merely as a technicality made
necessary by the Supreine Court's failure to be "clear," i.e., agree with him.
Cornered at the press conference, he fell back on the bill's concession that dis-
portionate representation will not "in and of itself" be evidence of discrimira-
tion.

This is just not good enough. The Webcr decision showed that judges will liter-
ally invert the meaning of a statute under the pressure of racial dogma. The vague



additional evidence required in S. 1992-a pattern of bloc voting, for example,
which could be posited anywhere-will be no problem.

Already some civil-rights politicians, notably Jesse Jackson last fall in Colum-
bia, S.C., frankly asserted that proportionality is their goal.

Senator Mathias will be 60 this year. He has devoted his long career to the
liberal cause within Republican ranks, and has met with utter failure. He is not
now likely to change his perception of his civil-rights allies, or give up the com-
forting if illusory sensation of being part of a heavenly (and conquering) host.
His own racially divided state will be so hard-hit by litigation if S. 1992 passes
that it will practically forfeit self-government. Arguably no great loss. But
Mathias, like most elected federal officials, might well calculate that he at least
should be able to avoid trouble. Anyway, his seat isn't up until 1986.

And there is an uglier side to the voting-rights debate. It emerges in testi-
mony prepared by NAACP's Hooks for the Jan. 20 hearings. The intents test, it
reads, "is oftimes a code word for allowing discrimination to continue, even
when the discrimination is there for everyone to see." At the press conference,
he left a sly vagueness about his charge of racism as a result of the hearing's
postponement: "There has to be a racist around somewhere."

No accusation of witchcraft in Salem ever had the impact that an accusation
of racism has on America's current lawmakers.

Others, too: according to opponents of the bill, the leading academic expert
on'voting rights, Harvard's Abigail M. Thernstrom, has been dissuaded from
testifying against S. 1992 by civil-rights politicians' threats to withhold co-opera-
tion on her forthcoming book.

The Voting Rights Act Extension Bill is unedifying whichever way you look
at it. The "bail-out" provisions are so onerous that there is virtually no possi-
bility any Southern area can independently qualify to escape this second Re-
construction. The bill's coverage of Hispanics, sweepingly defined, materially
promotes the emergence of a second Quebec. Times have changed since 1965,
and the best solution probably would have been to let the act run its course,
prosecuting any subsequent offenders in the usual way. But above all, the dagger-
point must be broken. The effects test must be defeated.

[From Human Events, May 12, 19791

BILINGUAL BALLOTS SOAK TAXPAYERS. EMBARRASS MINORITIES

(By Ronald J. Berkhimer)

It will probably come as a surprise to most. Americans to learn that one does
not have to be able to speak and understand English to be a citizen. To become
a citizen, yes. The application for naturalization reads, "You will be examined
on your ability to read, write and speak simple English."

But if one is born a U.S. citizen, there is no such requirement. It would be
natural to assume that, regardless of the language spoken in one's home, expo-
sure to the public schools from age five to 18 would be sufficient to establish a
working knowledge of English. The federal government even appropriates $400
million annually to help local jurisdictions with the problem. However thereare
indications that the programs are oriented more toward maintaining children's
ethnic language than improving their English.

All this would be of little consequence if it had not been for the selective man-
dating of bilingual voting by the 1975 renewal of the Voting Rights Act.

The avowed purpose of the original act of 1965 was to assure the voting rights
of black citizefis who had been kept from the polls by lack of understanding of
English caused by racial discrimination in schools. It brought under federal jur-
isdiction the voting in any state which required literacyas a qualification for
voting, and in which less than 50 per cent of the voting age citizens had voted in
the last presidential election. An immediate result of the act was the discontinu-
ance of all literacy tests as a requisite for voting.

Legislators from Southern States bitterly opposed the act on the ground that
it was discriminatory since it applied almost exclusively to their states. How-
ever, when the act came-up for renewal In 1975, all they had sur-ceeded in chang-
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ing was to get it greatly broadened in scope. The revised act also provided that
in any county where 5 per cent or more of the population were of American
Indian, Alaskan Native, Asian American or Spanish heritage, election materials
and ballots had to be provided in their ethnic language.

In 1976, the Justice Department found that no less than 29 states had at least
one county falling within the jurisdiction of the act, and is enforcing it to the
extent of sending 150 inspectors to the County of San Francisco to check com-
pliance there in the last election.

Perhaps in sympathy, the State of California got into the act back in 1975
with the passage of the requirement that language assistance be provided in
any precinct where 3 per cent or more of the voting age citizens are in a lan-
guage minority group. The California secretary of state, March Fong Eu, has
determined that in San Francisco this involves help in 54 precincts in Samoan,
Japanese and Tagalog (Philippine) in addition to Spanish and Chinese.

The costs of compliance include translation into the ethnic language, additional
paper, ink, printing, postage and hiring bilingual helpers to assist at the polls.Compared to the overallcost of an election they are not large, as for example in
Los Angeles County last November they ran $225,000 out of a total cost of $7
million, or about 3-per cent.

But they can be high on a cost per non-English iallot-voted. The types of bal-
lots and voting machines now used in the larger cities preclude the determination

- of how many-non-English ballots are actually voted, but where they have been
determined, the number has been very small.

Back in the 1977 election, San Francisco had 477 Chinese and 157 Spanish
ballots cast out of a total of 175,000. In the June 1978 primary, Contra Costa
County, just east of San Fralicisco Bay, had only seven Spanish ballots cast out
of a total of 227,729, but a great many more had to be printed, so the total cost
of the program was some $29,000 which made each Spanish ballot used cost over
$400.

It seems to be the rule that much more non-English voting information isrequested than actual ballots voted. The source of such requests is especially
interesting in Contra Costa since many of them come from Orinda and Lafayette,
both high-incomne suburbs, and Rossmoor, a retirement community. This suggests
that some of the citizens were brushing up on their Spanish at the expense of
the taxpayers.

But even if the cost of compliance were zero, serious doubts would remain
about the wisdom of the basic principle involved in this act. Someone has written.
"Tho melting pot is a failure." By what data can such a claim be substantiated?

It is hardly open to question that immigrants still come to this country because
they expect to live a freer, more productive life here. If their ethnic backgrounds
are so important to them, why do they ever leave their native countries? As for
American Indians, it does not seem likely that-many if any of them need language
assistance to take part in the political process of this country.

And what about the foreign born who have gone to considerable trouble to
learn English? Is it not an insult to these people to give the same privileges to
someone else who refuses to earn them?

A survey of Ihe language minorities might bring out some surprising attitudes.
With the next census approaching, some militants seem to be worried that their
ethnic group will not be properly counted and thus be deprived of its proper share
of federal largess.

But the first national circulation magazine for Hispanic-Americans, Nuestro,
is written in English. The editor. Dan Lopez, was quoted in the Associated Press
as saying, "One of the biggest jobs we've had Is to convince potential advertisers
that although our market is predominantly Latino, it is primarily English-
reading."

Obviously, knowing more than one language is desirable. A great many Eu-ropeans, in addition to their own languages, also know English, which is the
commercial language of the world. But the wisdom of encouraging the use ofanother language to the detriment of the use of English is surely open to question.

As they become familiar with the workings of the Voting Rights Act, more andmore Americans are likely to ask, as has Sen. S. I. Hayakawa, "What are we try-
ing to do? . . . [create) another Quebec?"

Fortunately there is some hope for a change. Rep. Paul McCloskey (R.-Calif.)
has promised to introduce a bill to rescind the bilingual provisions of the act.
If and when this happens, the nation will be relieved of another of those do-good
dreams which develop-in ways never anticipated by their originators.
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IFrom the Washington Poet, Apr. 28, 19801

THE MOBIL DmxsxoN

It is clear that the Supreme Court dealt a sharp blow to black political aspira-
tions in the South last week when it refused to break up the system that almost
guarantees Mobile, Ala., an all-whitb local government. But it is not at all clear
that what the Justices did was, from the legal point of view, wrong or even that
their decision represented a serious setback to civil rights.

Stripped of its nuances, the issue the court had to resolve was whether Mobile
should be forced to abandon the form of local government it has had since 1911
because that particular arxangenent makes the election of black officials almost
impossible. The answer-that Mobile can stay the way it is-derails the legal
theory that civil rights lawyers bad hoped would force a shift from at-large elec-
tions to ward or district elections in cities all over the country.

In this case, the theory asserted that the existence of the commission system of
government in Mobile unconstitutionally dilutes the votes of blacks. Because the
commission system mandates at-large elections and because Mobile is still given
to racial bloc voting, no black has ever been elected to the city government and
none is likely to be in the foreseeable future. If the city, which is 35 percent black,
were broken into wards, the election of some blacks would be almost assured.

The trouble with this thesis, in the view of several members of the court, is that
it rests on the assumption that the constitutionality of any law depends upon the
effects it has on minority groups. They think laws should be Judged on the intent
with which they were written. This argument-whether it is effect or intent-has
been going on among the Justices for years, primarily because neither standard is
really satisfactory. Some clearly innocent laws have unintended discriminatory
effects on some minorities. Accurately discovering the intent with which legisla-
tors acted is extremely difficult.

Judged by its effects, the commission system in Mobile clearly discriminates
against blacks. They are not only kept out of office but are also deprived of any
real participation in local government and, because their votes are in this sense
meaningless, confront a government less than satisfactorily responsive to their
needs. But judged by the intent of those who were around in 1911, the commission
system does not discriminate against anyone. Blacks didn't vote in Mobile then.
Besides, the system was adopted in Alabama, and elsewhere, as a reform of cor-
rupt ward politics.

By opting for intent, or something close to it, a majority of the court has cut
down dozens, perhaps hundreds, of legal challenges that would have been made
against existing systems of government or multimember legislative districts. It
has also avoided the logical terminal point of those challenges: that election dis-
trict lines must be drawn to give proportional representation to minorities.

Those two factors offset whatever damage may have been done to black hopes of
using the legal system to open up all-white local governments. Not all problems of
discrimination can (or should) be settled in the courts, and this Is one left just as
well in the political arena.

[From the National Law Journal, Jan. 12, 19811
(The Supreme Court's Mobile decision could deal a withering blow to electoral

gains by blacks and Hispanics; actual racial bias is held illegal, but dilution
of voting power is not)

THE SILENT MINORITIES?

(By Bruce E. Fein)
A trilogy of recent Supreme Court decisions portends pervasive constitutional

supervision of voting laws, apportionment plans and political patronage prac-
tices. Black and Hispanic voting strength will be critically affected by constitu-
tional rulings of the federal judiciary, and the rich patronage dividends that
formerly rewarded success at the polls may be eliminated.

The ruling in City of Mobile v. Bolden, 100 S. Ct. 1490 (1980), should arrest
the attention of political strategists. In that case, black voters brought suit assail-
ing the constitutionality of an at-large electoral scheme for selecting a three-

-member city commission. Candidates for commissioner must run in one of three
numbered posts, and a majority of the total votes cast is needed for election.
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The complaint alleged that the at-large voting system diluted the voting strength
of blacks in violation of the 14th and 15th Amendments because their electoral
importance would be enhanced if commissioners were elected from single-member
districts. Following a bench trial, the district court condemned the at-large voting
system as unconstitutional, and ordered the replacement of the city commission
by a municipal government consisting of a mayor and a city council with mem-
bers elected from single-member districts. The court of appeals affirmed, but
the Supreme Court reversed.

Writing for plurality of four (including Chief Justice Warren E. Burger and
Justices Lewis F. Powell Jr. and William R. Rehnquist), Justice Potter Stewart
maintained that the 15th Amendment protects against intentional racial discrim-
ination, but not against discriminatory effects. Justice Stewart further insisted
that while the 15th Amendment safeguards the right of blacks to vote, it offers
no corollary protection against dilution of voting power. The absence of findings
that the freedom of blacks to cast ballots had been denied or abridged by anyone
was fatal to the 15th Amendment claim of the black voters.

Justice Stewart conceded that the 14th Amendment as expounded in White v.
Regi8tcr, 412 U.S. 755 (1973), and Washington v. Davis, 427 U.S. 229 (1976),
proscribed electoral schemes conceived or intentionally operated to further
racial discrimination. Ile denied, however, that the findings of the district
court and court of appeals demonstrated the requisite intent to discriminate
in the establishment and maintenance of Mobile's at-large electoral plan. The
subordinate tribunals found it highly probative that no black had been elected
to the city commission. Justice Stewart discountenanced that evidence by not-
ing that failure at the polls does not work a constitutional violation. Justice
Stewart censured the district court for partial reliance on the finding that city
commissioners discriminated against blacks in municipal employment and the
provision of public service to support its conclusion that the system for electing
the commissioners was constitutionally tainted.

Racial discrimination practiced by public officials, Justice Stewart explained,
casts little if any illumination on the validity of the electoral plans under which
they attained their offices. Justice Stewart also scolded the district court and
couTt of appeals for pointing to the substantial history of racial discrimination
in Alabama to Justify overturning Mobile's at-large election plan. He admonished:
"1P]ast discrimination cannot, in the manner of original sin, condemn govern-
mental action that is not itself unlawful." Finally, Justice Stewart disavowed
the conclusion of the lower courts that the majority vote and numbered post
appendages to the at-large electoral system demonstrated an intent to discrimi-
nate because they weakened the potential influence of bloc voting by minorities.
Features of electoral schemes that tend naturally to disadvantage any voting
minority, lie stressed, are constitutionally unassailable. Accordingly, Justice
Stewart declared, the requisite proof for invalidating Mobile's electoral system
under the 14th Amendment was wanting.

Justice Ilarry A. Blackmun concurred in the result because he believed that
the district court's wholesale dismantling of Mobile's commission form of govern-
ment was incompatible with sound judicial discretion. He avoided the question
of whether intent to discriminate is a necessary element of a viable 15th Amend-
ment claim, and would have found in any event that the requisite intent had been
shown.

Justice John Paul Stevens also concurred in the judgment, but voiced disagree-
ment with Justice Stewart on the question of intent as an element of a 15th
Amendment violation, lie declared that the demarcation of electoral boundaries
is unconstitutional if it is not the product of a routine political decision, has a
significant adverse impact on a minority group and is unsupported by any neu-
tral justification. Justice Stevens also disputed the plurality's conclusion that
the 15th Amendment had no application to a plaintiff's claim of unconstitutional
vote dilution.

Justice Byron R. White, dissenting, declined to reach the intent issue under
the 15th Amendment because he believed intentional racial discrimination had
been proven. Justices Thurgood 'Marshall and William J. Brennan Jr. agreed
with this concussion, but further maintained that racially discriminatory effects
are sufficient to establish a 15th Amendment violation.

The decision in Mobile leaves unresolved two critical election law issues:
whether intentional racial discrimination is a necessary element of a 15th Amend-
ment violating: and whether the amendment has any application to claims
founded on allegations of unfair dilution of voting power. Equally unsettling is
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the fact that the justices exhibited divergent approaches to assessing proffered
evidence of racially discriminatory intent. The equivocal Afobae ruling permits
the approximately 650 subordinate federal judges a wide latitude in confronting
claims of unconstitutional vote dilution. Selected from the cauldron of partisan
politics, these federal Judges will undoubtedly split irn resolving such claims,
pregnant with consequences for their political benefactors. That party allegiance.
Is ascendant in the appointment of federal Judges is confirmed by statistics
showing the percentage of federal judicial appointees who shared the party
allegiance of the appointing president :I
Cleveland (Democrat) ---------------------------------------- 97.8
B. Harrison (Republican) ------------------------------------- 87.9
McKinley (Republican) --------------------------------------- 95.7
T. Roosevelt (Republican) ----------------------------------- 8
Taft (Republican) ------------------------------------------- 82.2
Wilson (Democrat) ------------------------------------------ 98.6
Harding (Republican) ---------------------------------------- 97.7
Coolidge (Republican) ---------------------------------------- 94.1
Hoover (Republica) ----------------------------------------- 85.7
F. D. Roosevelt (Democrat) ------------------------------------ 9.4
Truman (Democrat) ----------------------------------------- 93.1
Eisenhower (Republican) -------------------------------------- 95.1
Kennedy (Democrat) ----------------------------------------- 90.9
L. B. Johnson (Democrat) ------------------------------------- 95.2
Nixon (Republican) ------------------------------------------ 93.7
Ford (Republican) ------------------------------------------- 81.2
Carter (Democrat) ------------ --------------------- 1 97. 8

2 As of Oct. 1, 1980.

Whether an electoral system inimical to the political interests of minorities
will survive constitutional scrutiny may be influenced by the partisan leaning of
subordinate federal judges so long as the Supreme Court declines to restrain
their discretion through authoritative and convincing constitutional pronounce-
meets

The 1980 census will spawn countless state and local apportionment plans for
electing a vast array of federal, state and local officials in order to conform to
the one-person, one-vote edicts of the Supreme Court. Judicial decisions holding
that electoral plans that splinter the voting strength of racial minorities can be
invalidated under the 15th Amendment without proof of intentional discrimina-
tion will buttress the political influence of blacks and Hispanics in fashioning
reapportionment plans and companion alterations in voting laws."

The potency of a constitutional standard that would interdict any electoral
scheme with racially discriminatory effects was demonstrated in City of Rome v.
U.S., 100 S. Ct. 1568 (1980). In that case, the court confronted a provision of the
Voting Rights Act of 1965 that requires all covered Jurisdictions to submit for ap-
proval any change in a "standard, practice, or procedure with respect to voting"
to either the attorney general of the United States or to a federal district court.
Disapproval is required if the proposed change has a racially discriminatory
effect. In 1965, the attorney general designated Georgia a covered Jurisdiction
under the act, which under the decision In U.S. v. Board of Commissfoners of
Sheffield, Ala., 435 U.S. 110 (1978), subjected all Georgia municipalities to the
preclearance procedures for altering voting laws.

With a population consisting of approximately 75 percent white and 25 percent
black citizens, the city of Rome, Ga., submitted to the attorney general several
changes regarding the election of its city commission and board of education.
Existing law provided for a nine-member commission and a five-member board
elected concurrently on an at-large basis by plurality vote. The city was divided
Into nine wards, with one city commissioner from each ward to be chosen in the
city-wide election. There was no residency requirement for board of education
candidates.

I See H. Abraham, Reflections on the Recruitment, Nomination, and Confirmation Process
to the Federal Bench. Address at American Enterprise Institute Symposium. The Federal
Courts: 1980 (Oct. 1, 1980. Wash. D.C.) p. 16. 1

2 See White v. Welser, 412 U.S. 783 (1973) (congressional districts) ; Gafney v. Cum-
mings, 412 U.S. 735 (1973) (state districts); Avery v. Midland County, 390 U.S. 474
(106,R) (!ocal districts).

I The Census-Bureau estimates that In 1979 there were 25 million black and 12 million
Hispanic residents In the United States, comprising 11.6 percent and 5.6 percent of the
population, respectively.



The attorney general rejected proposed changes that would have mandated the
election of commissioner and board members by majority vote and for staggered
terms, would have imposed residency requirements on board candidates, and
would have limited commission candidates to running for one of three numbered
posts established in three wards. These electoral changes in a city such as Rome
where racial bloc voting was common would diminish the opportunity of blacks
to elect a candidate of their choice, the attorey general explained. He further
refused to approve 13 annexations to the city for purposes of commission elec-
tions on the ground that they threatened dilution of the black vote since the
annexed territories were or would likely become predominantly white. The
Supreme Court, by a 6-3 vote, endorsed the attorney general's findings that the
proposed changes would have racially discriminatory effects.

In sum, the nation's political machinery for electing public officials will be pro-
foundly affected by the Supreme Court's ultimate resolution of the question of
whether the 15th Amendment proscribes electoral laws that have the effect of
diluting the bloc voting power of racial minorities.

Successful candidates and incumbents will be-dismayed by the impoverished op-
portunities for the uce of patronage to attract and to maintain political support
presaged by Branti v. Finkel, 100 S. Ct. 1287 (1980). By a 6-3 vote in Branti, the
court held that assistant public defenders enjoy constitutional protection -against
discharge inspired solely because of their political affiliation. Writing for the
majority, Justice Stevens proclaimed that public employment could be conditioned
on party loyalty only if such political allegiance "is an appropriate requirement
for the effective performance of the public office involved." Justice Stevens grudg-
ingly conceded that this proclamation would permit a governor to demand particu-
lar party affiliation of various assistants who help him write speeches, explain
his views to the press or communicate witkthe legislature.

The overwhelming proportion of executive branch employees who work outside
this narrow enclave, however, is not entrusted with duties whose effective per-
formance demands political loyalty. And 'with specific regard for employees in-
volved in law enforcement, the court asserted in Bcrger v. U.S., 295 U.S. 78, 88
(1935), that their foremost public duty Is to administer the law so that justice is
done, a duty that transcends party allegiance. The Branti and Berger decisions,
therefore, seem to taint resort to political patronage to hire and fire the vast ma-
jority of executive branch employees, and to frown on any patronage appoint-
ments to offices responsible for law enforcement. Sequel Supreme Court decisions
that unfold the full meaning of Branti and Bcrger may deprive political party
membership of its erstwhile allure.

[From the Washington Star]

PROOF AND PREJUDICE

(By Senator Orrin G. Hatch)
A significant but little noticed development in the area of civil rights hasbeen the gradual abandonment of the concept that proof of discrimination re-

quires proof of discriminatory intent. Increasingly courts and executive agencies
have interpreted civil rights laws in a way in which the motivation becomes
irrelevant.

Thus a New York City apartment owner is sued under the federal open housing
act because he adopts a policy requiring tenants to have weekly salaries equal-
Ing at least 90 per cent of their monthly rental. The claim is that such a policy
will have the "effect" of discriminating because a disproportionate number of
welfare recipients (ineligible for tenancy because they have no salary) are mem-
bers of minorities.

A small suburban community is sued under the same act because of a "mini-mum lot size" zoning policy designed to maintain the upper middle-class character
of the community. Here, the claim Is similar. Because such a zoning measure
will limit community residence to relatively well-to-do individuals, it will have
the "effect" of discriminating against racial minorities who tend disproportion-
ately to be less financially able.

In both instances, it makes little difference that there might have been legiti-
mate business or public policy justifications for an action; or that there existed
no evidence to suggest that such actions were adopted with an eye toward dis-
crimination.
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What has been taking place here, as well as in other areas of civil rights
policy, has been the creation of an entirely new test for determining the existence
of illegal discrimination. Instead of the traditional test of looking to the pur-
pose or motivation behind an action-did the apartment owner intend to deny
housing opportunities to blacks or Puerto Ricans?-the new "effects" test looks
primarily to statistics.

If a community (or an apartment or subdivision), for example, contains 14
per cent minority group members while the surrounding -metropolitan area con-
tains 30 per cent minority group memebra, then that community immediately be-
comes suspect in the eyes of the federal government. Never mind That no evidence
exists to suggest that the community developed in anything other than a benign
and natural manner. In the view of at least some courts that have adopted
the "effects" test, there Is absolutely nothing then that the community can do
to rebut the presumption of discrimination.

LABELING "VIOLATORS"

What is so wrong with the "effects" test as a means for identifying discrimina
tion is that it labels as "civil rights violators" Individuals and communities who
have no wrongful purpose or motivation. They become vulnerable to prosecu-
tion purely on the basis of accommodating a balance of races or sexes or ethnic
groups that the government finds "unrepresentative."

In addition, the "effects" test invests tremendous potential authority in the
bureaucracy to indulge in the sort of social engineering that has been so strongly
resented by the American public. Once the "effects" test has been put into effect,
what is the standard for determining that discrimination remedies are no longer
needed short of absolute numerical equality?

Proponents of the "effects" test have argued that reliance upon the traditional
"intent" test makes it more difficult to secure successful prosecutions because of
the often subtle nature of such discrimination. This may be marginally true.
There are many elements in our system of Justice that make it more "difficult"
to successfully prosecute. If, for example, prosecutors did not have to prove
guilty "beyond a reasonable doubt" in criminal cases, prosecutions would be
much easier to secure. There, quite simply, are other relevant considerations, such
as due process of law.

No one has ever suggested that the "intent" test requires outward expressions
of bigotry in order to prove discrimination. The test pernits all circumstances
to be considered-including the "effects" of an action or policy.

Continued use of the "effects" test by the federal government carries substan-
tial implications for the role of Washington in our country. Particularly in the
area of zoning and land-use policy, the test has the potential for radically trans-
forming the relationship between the federal government and the states and
localities. It is an issue that Congress will address before the end of the present
session.

[From the Washington Post, Aug. 4. 19811

VOrINo RIGHTS: To WHAT ARE MINORITIES ENr'rrmrL?

(By Abigail M. Thernstrom)

So far the debate on the renewal and revision of the Voting Righfs Act-due
to expire in August 1982-has not been very edifying. Exaggerated charges and
counter-charges have obscured the real complexities of the issue.

It would thus seem a welcome sign that a compromise bill has emerged in the
House JjmViiciary Committee that would allow counties with a history of "good
behavior" to extricate themselves from the most intrusive provisions of the act.
In fact, as the bill is currently written, no southern county is likely to meet the
stringent criteria established. Those who drafted the bill clearly believe that the
act should continue to cover the entire Deep South, and if the bill is passed, they
will probably get their way.

A few basic facts. The initial aim of the 1965 act was the enfranchisement of
southern blacks, and that goal was quickly met. Nor can the ballots once again
be taken away. The literacy test (fraudulently administered) was the chief
means of disenfranchisement, and the ban on such tests will remain. Criminal
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penalties for voting fraud are here to stay. They are among the permanent pro-
visions of the Voting Rights Act.

It is thus necessary to take with a grain of salt the assertion, frequently made,
that if the act is allowed to expire, the South will return to its pre-1965 ways.
"Minorities stand perilously close to where they were in 1877, when the nation,
grown weary of the race issue, agreed to let local officials deal with voting rights
as they saw fit," one civil rights attorney has recently written. But history won't
repeat itself. There are neither the economic nor the political conditions for
renewed, widespread oppression.

Yet also deserving skepticism is the assertion that black voting has so radically
transformed the structure of southern politics that the temporary provisions of
the act are no longer necessary. Those who want to see the act renewed, but
greatly watered down, argue that to retain all the current provisions is to penal-
ize the South for its past. Yet in many places that past is clearly present. Not pen-
alties, but protection, is what supporters of the act clearly have in mind.

Much less clear, however, is the extent of the need for such protection. The
gains are less fragile than some assert, but we lack an accurate sense of the
magnitude of actual change. Conflicting conceptions of the South abound, and
they are at the heart of the dispute over the act's renewal. Primarily at issue is
what Is known as Section 5: the provision in the legislation that protects against
discriminatory changes in electoral procedures. Black or Hispanic ballots do not
everywhere ensure actual power. The gerrymandering of district lines to the
advantage of white voters, the institution of at-large elections, and the annexa-
tion of largely white suburbs-such changes in municipal and other electoral sys-
tems can sigflcantly dimnilsh the impact of the ballots cast. Section 5 requires
that all such alterations in the electoral systems of "covered" jurisdictions
(mostly in the South) must be "precleared" by either the U.S. Department of
Justice or the D.C. District Court.

Yet not all at-large voting or disadvantageously drawn district lines are dis-
criminatory. At-large systems in the North are considered legitimate. A certain
amount of ethnic-bloc voting is accepted as normal. And thus to the degree that
the political process in a southern city or county has come to resemble that in
the North, it too is normal.

From the outset, white southerners saw Section 5 as having reduced their
region to the status of a conquered territory. Southern states, they said, were
forced to go to Washington, hat ini hand, to beg permission to change their elec-
toral laws. Time has not assuaged this resentment, to which northern conserva-
ties have now lent a sympathetic ear.

Of course, the conquered territory image was always hyperbole. And the fact
Is that abuses in the North were less likely to be racially motivated than those in
the South. As recently as June 2, federal observers were sent to Mississippi to
protect blacks against discrimination in an election.

Yet, the assertion, on the other side, that the problems in a particular Missis-
sippi town on Jule 2 are typical of those in the entire South, and that the
rhetoric of local control is nothing but a cover-up for white racism, is also wrong.
When the Voting Rights Act was first passed, Section 5 was considered a dra-
conian measure; only the severity of the problem warranted such a severe
solution. Over time, the provision has come to be seen by some as part of the
natural legislative landscape. In fact, as the Judiciary Committee has ostensibly
recognized, it should not be, and in renewed and revised legislation, some jurisdic-
tions should be allowed provisionally to "ball out" and regain autonomy over
their local electoral process.

Which Jurisdictions? Take a southern county that is approximately 40 percent
black, that has never been a defendant in a suit alleging racial discrimination,
that has a record of electing blacks to a school board and of appointing blacks
to various boards, and that appears to distribute its public services equally among
all sectors of the population. If elections at-large for the county commissioners
replace an appointive system, should the Department of Justice have the power
to insist on single-member districts on the grounds that with such districts
more blacks would most likely be elected ? Or should Section 5, the special remedy
for a special wrong, no longer apply?

Settling that question requires answering a more basic one: namely, the
meaning of electoral discrimination. We talk of the "dilution" o.f the minority
vote, but in fact we don't know what a "full" vote is. To what, precisely, are
minorities entitled? It is the fundamental Issue that 15 years of experience and
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litigation have not yet settled. And as long as it remains unsettled, the basic
goal of the Voting Rights Act will remain elusive. Is an integrated political
process the aim-a person in which minorities have electoral opportunities
equal to those of whites but are guaranteed no particular results? Or is the
goal black and Hispanic political power with seats in proportion to the minority
population?

These are just some of the questions a renewal of the Voting Rights Act
raises, and the answers are far from obvious. William Jennings Bryan once
said in reference to Prohibition: "This is a moral question. There is but one
side to a moral question." In 1965, the passage of the act was Just such an issue,
but the precise form its extension should take is not. We need to be wary of our
instincts, and give ourselves time to think.

From the Lancaster (South Carolina) News. Oct. 2, 19811
VOTING RIGHTS AcT: TIHE REAL ISSUE BEYOND RnEToRic

(By Robin D. Roberts)
Reoently, there has been much discussion about the Voting Itights Act, and this

newspaper has published articles on the subject. This certainly Is aii emotional
issue for some people, but that only emphasizes the need for i full discussion of
the Act, All too often, articles displaya fundamental misunderstanding of this
law. In the interest of a full discussion, we need to take a look at what the Act Is,
and what the Act does.

First, the Voting Rights A-et does not expire next year, or any other year, be-
cause the Act is permanent. Second, even if the Act were repealed-which is not
remotely possible in the forseeable future-no one would lose his right to vote.
What everyone must understand is that even if there were no Voting Rights
Act, any attempt to deprive any person of his right to vote because of his race
could be challenged in court. While many people feel that the Act has been bene.
fiscal, it simply is not true that the Act is necessary to allow anyone to vote. Those
who claim that the Act is about to expire, or that anyone, or any group is about
to lose the right to voTIe is either uninformed or trying to mislead people about a
matter of great concern.

Then, why is there so much interest in the Voting Rights Act? Simply stated,
next year will represent the first time since the-Act was passed in 1965 that those
states which are severely affected by the Act, generally, South Carolina, part of
North Carolina, Virginia, Georgia, Alabama, Louisiana and Mississippi will have
a chance to show why they should no longer be singled out by it. To understand
better the ramifications of this possibility, we need to review tile history and
provisions of this Act.

LITERACY

In 1965, the year after Lyndon Johnson's landslide victory over Barry Gold-
water, Congress determined that certain Southern states were using literacy
tests to prevent blacks from voting. In an attempt to prevent this, Congress de-
cided to single out these "guilty" states. Congress assumed a state was discrimi-
nating if it had used a literacy test in 1964 and if there had been-t low voter
turnout for that election. Low turnout existed if less than 50 percent of the regis-
tered voters in a state had voted or if less than 50 percent of the eligible persons
in the state had registered to vote.

On the basis of this presumption, those selected states were subjected to close
federal supervision to ensure that all of the state's laws affecting voting were
nondiscriminatory. Of course, this requirement that a state "preclear" its laws
with Washington was an extraordinary intervention into the authority of the
states to control their own election laws, a right specifically recognized by the
Constitution.

Because this federal intrusion was so unusual (U.S. Supreme Court Justice
Black remarked that covered states were treated as "little more than conquered
provinces") Congress decided that a covered state which did not use the literary
test or similar device for five years would be allowed to petition the federal court
in the District of Columbia to "ball-out" or escape the special preclearance
requirement.



However, when those five years were about to elapse, thereby giving the cov-
ered states an opportunity to show why they should no longer be under federal
supervision, Congress extended the deadline until 1975. Then in 1975, Congress
again extended the deadline, this time until 1982. Now, as the 1982 deadline ap-
proaches, soine people want to extend the automatic application of the preclear-
ance provision for another ten years. There is little wonder that covered states
oppose a new-extension. These states have been singled out because of 1964
election results and for the past seventeen years (which is longer than Recon-
struction lasted) they have been forced to obtain federal approval for any
changes in their election laws while other states have been free to act without
orders from Washington.

NO WAY TO BAIL OUT

The real problem with the further extension of the current Act is the absence
of any way for states once covered, to bail out of the preclearance. Under the
present law, even if a covered state has a spotless civil rights record for the past
seventeen years it still must preclear its laws with Washington. At the same
time, a non-covered state, which might be guilty of obvious discrimination in
voting, is free of this supervision by Washington. To make matters worse once a
state is subject to preclearance, no political subdivision (like a county or a city)
in that state can bail out.

Here, one point must be emphasized. When the deadline arrives in 1982, covered
states will not automatically be free of preclearance; they will merely be given
the chance to have a fair hearing in federal court In Washington. Then, if the
court does allow the state to bail out, the court will maintain Jurisdiction over
that state for an additional five years to prevent discrimination in voting prac-
tices. Opponents of a fair bail-out really want to deny a covered state a chance
for a fair day in court.

FEDERAL APPROVAL

Once a state is subject to preclearance, all of its laws affecting voting or elec-
tions must be approved in advance by either the federal District Court for the
District of Columbia or by the U.S. Attorney General. Tlds means that absolutely
nothing about the election process can be changed without federal approval.
While the application of this preclearance requirement to some actions is clear-
for example, reapportionment of Congressional or state Legislative districts-
I he need to preclear other types of action 1s less obvious. For example the county
registrar cannot change rooms, even in the same building; a city cannot move
a polling place from the school gym to the school lunchroom; or a school board
cannot change to, or from, an at-large election system until Washington first
approves. Although it may seem impossible, the law is even more far-reaching;
a city cannot annex a new area without federal approval for the annexation
might change the racial composition of the city's electorate. Although one might
be tempted to justify such extreme federal intrusion as necessary to protect the
voting rights of blacks or other minorities, that just is not the case. Any voting
law which attempts to discriminate on the basis of- race Is unconstitutional and
could be challenged In federal court.

Even the most ardent supporters of so-called extension of the Voting Rights
Act must admit, in their private moments, that the current law is unfair, because
there is no allowance to bail out. What many proponents of extension really
want is something far beyond the original purpose of the Act. They want the
Act to be interpreted to require the election of black officials to represent black
voters. The purpose of the Act is to ensure that all persons have an equal access
to the election process-that no one is denied the right to vote because of race;
the Act was never intended to ensure any particular election results. The o claim
that the Act requires certain persons to be elected is comiipletely foreign to our
democracy. The idea that a person can only be presented by someone who is the
ame color and sex has no place-4n our system of government. The password for

our electoral system is, and should be, equal access not mandated results.

DEADLINE APPROACHES

The issue now facing Congress Is what to do as the deadline approaches In
1982. Some people have indicated that they will support an extension only if all
states are subject to this strict federal supervision.,Thiey believe that no states
should be singled out that attempts at discrimination everywhere should be
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opposed. Others want the preclearance provisions extended as they now exist,
which would doom the covered states, which have been punished for seventeen
years, to an additional period of degrading federal supervision. President Reagan
plans to announce his position on the Voting Rights Act in early October. Candi-
date Reagan campaigned against having this law single out one section of the
country, and therefore, he is unlikely to press for mere extension of the current
law. Although President Reagan has recently indicated some support for the
Act, he is not likely to doom summarily the South to this continued stigma.

I believe that the President will propose that preclearance be extended, but
with a reasonable method of bail out. This way, states which have acted properly-
will be rewarded, and the government can concentrate on an effective program
on eliminating discriminatory practices where they do exist. Such a proposal
is not only politically wise, it is fair.

THE WHITE HOUSE

OFFICE OF THE PRESS SECRETARY

[For Immediate Release, Nov. 6, 1981]

STATEMENT BY THE PRESIDENT

Several months ago in a speech, I said that voting was the most sacred right
of free men and women. I pledged that as long as I am in a position to uphold
the Constitution no barrier would ever come between a secret ballot and the
citizen's right to cast one. Today I am reaffirming that commitment.

For this Nation to remain true to its principles, we cannot allow any Ameri-
can's vote to be denied, diluted or defiled. The right to vote is the crown jewel
of American liberties, and we will not see its luster diminished.

To protect all our citizens, I believe the Voting Rights Act should and must
be extended. It should be extended for ten years-either through a direct ex-
tension of the Act or through a modified version of the new bill recently passed
by the House of RepresentatIves. At the same time, the bilingual ballot provi-
sion currently in the law should be extended so that it is concurrent with the

-other special provisions of the Act.
As a matter of fairness, I believe that states and localities which have re-

spected the right to vote and have fully complied with the Act should be afforded
an opportunity to "bail-out" from the special provisions of the Act. Toward that
end, I will support amendments which incorporate reasonable "bail-out" provi-
sions for States and other political subdivisions.

Further, I believe that the Act should retain the "intent" test under existing
law, rather than changing to a new and untested "effects" standard.--

There are aspects of this law, then, over which reasonable men may wish to
engage in further dialogue in coming weeks. As this dialogue goes forward,
however, let us do so in a spirit of full and total commitment to the basic rights
of every citizen.

The Voting Rights Act is important to the sense of trust many Americans place
in their Government's commitment to equal rights. Every American must know
he or she can count on an equal chance and an equal vote. The decision we are
announcing today benefits all of our citizens by making our democracy stronger
and more available to everyone.

fFrom the New York Times, Nov. 8, 19811
"INTENT": CRUX OF DEBATE ON MANY BILLS

(By Stuart Taylor, Jr.)

WASHINGTON, Nov. 8.-A slippery legal concept called "intent," mentioned by
President Reagan In his statement last week on extending the Voting Rights Act
of 1965, lies at the heart of current legislative debates on other Issues ranging
from protection of intelligence secrets to bribery of foreign officials.

"I believe that the act should retain the 'Intent' test under existing law, rather
than changing to a new and untested 'effects' standard," the President said Fri-
day, referring to the standard of proof necessary to show voting discrimination.

93-706 0 - 83 - 49
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Some of Mr. Reagan's conservative allies in Congress, such as Senator Orrin
G. Hatch, Republican of Utah, also want to put intent into other civil rights laws,
for example, to make it harder to prove job discrimination-and housing discrini-
nation.

But the Reagan Administration and its allies want to take "Intent" out of a
bill that would make it a crime to impair intelligence activities overseas by pub-
lishing the names of Americrih spies.

Liberal groups like the American Civil Liberties Union want to do exactly the
opposite in each context.

NO CONSENSUS ON "UMTENT"

And the same conservatives who want to take the concept of intent out of the
bill involving exposure of Government Intelligence agents who spy on foreign
officials want to put it into a 1977 law aimed at companies with overseas "market-
ing agents" who bribe foreign officials.

The common assumption underlying these superficially inconsistent positions
seems to le that if you do not like-a law. or think it goes too far. the chest way to
weaken it or narrow it Is to make it harder to prove a violation. And one way to do

-------ttat-is to throw in a dose of intent, more precisely, to specify that actions that
produce certain undesirable results are illegal only if undertaken with the intent
of doing so.

The legislative strategies and debates are complicated, however, because legis-
lators and lawyers have been arguing for hundreds of years about the precise
legal meaning "intent." They have not yet come to a consensus, and judges and
juries are often confused.

For example, there is the old law school-'question about the assassin who blows
up a carriage carrying the royal family in order to kill the king. Did the assassin
also intend to kill the queen?

If 100 lawyers were asked this question, 50 might say yes because the assassin
knew the queen would die if his bomb went off. Fifty others might say no, because
his objective or purpose was to kill the king and he was indifferent to the queen's
fate.

PLUMBING HUMAN MOTIVATION

Notwithstanding this confusion, legislators and lobbyists know that it is al-
most always easier to prove that something has happened, and that anybody
with any sense would have known it was going to happen, than to use the blunt
instrument of "intent" to plumb the obscure wellsprings of human motivation
that made it happen.

It would be easier, for example, to prove that a city government diluted the
voting strength of members of minority groups when it adopted an at-large elec-
tion system than to prove that the city did so with the intent of racial discrimi-
nation.

It would also be easier to prove that a journalist who published the name of
undercover American spies in a foreign capital should have known he might
impair intelligence operations than to prove that that was his objective.

And it would be easier to prove that a company seeking business in a notori-
ously corrupt foreign country should have known that Part of the large "fee"
demanded by its "marketing agent" might be passed along to an official than
to prove that the company Intended to bribe the official.

The legal distinction between "intent" and "results" (also referred to as
"effects" or "impact") crops up in virtually every area of the law. Proof of in-
tent is required to win a conviction for most serious crimes, and is often crucial
in civil cases involving, for example, libel, securities fraud, price-fixing and
school segregation.

This distinction has been most hotly debated in recent years -in the context
of voting rights and other civil rights issues.

Senator Hatch and other conservatives have introduced proposals to require
proof of "Intent to discriminate" to establish violation of any civil rights law,
including laws that prohibit discrimination in jobs and housing.

They draw encouragement from several Supreme Court rulings in tile last
five years, requiring pro-f of racially discriminatory* intent to establish that
governmental actions violate the constitutional guarantee of "equal protection
of the laws" and the Voting Rights Act as it is now worded.
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And they hope to overrule earlier decisions, in which the Supreme Court ruled
that proof of racially disparate "impact," or "effects," ordinarily suffices to
establish violations of the equal employment opportunity provisions of the
Civil Rights Act of 1964. The majority of the Federal appellate courts have
ruled that similar evidence of "effects" establishes violation of the Fair Housing
Act of 1968.

1980 COURT RULING CITED

A 1980 Supreme Court decision interpreting the Voting Rights Act as well as
the 14th and 15th Amendments set the stage for the legislative debate over "in-
tent." By a narrow majority, the Justices ruled that the Court ruled that proof
of intentional racial discrimination was necessary to invalidate election proce-
dures that diluted black voting strength.

The majority said that the rights of black voters in Mobile, Ala., which is 35
percent black, had not necessarily been violated, even though the combined effectof the city's at-large election procedure and racial bloc voting had been to prevent
auy black from ever winning election 'to the three-member City Commission.

The bill to extend the Voting Rights Act that was passed by the House last
month, by a vote of 380 to 24, would overrule the Mobile decision, and would in-validate election procedures that operate "in a manner which results in" racial

discrimination.
Civil rights groups supporting the House-passed bill have attacked the "intent"

test advocated by Senator Hatch as "often a code word for allowing discrimina-tion to go on," in the words of Ralph Neas, executive director of the Leadership
Conference on Civil Rights.

MEMO FROM ATTORNEY GENERAL

But Mr. Reagan accepted Attorney General William French Smith's- recom-mendation that he oppose the House-passed bill's "results" test. The Houseprovision was designed "to-facilitate challenges to the at-large method of elec-
tion and other practices that dilute the voting strength of minority groups,"
Mr. Smith said in a memorandum suggesting that the bill be rejected.

For all the disputation, there is considerable overlap between proving "Intent"
and proving "results." In the Mobile case, for example, four Justices argued
that discriminatory intent had been. proved in light of "the totality of the rele-vent facts, including the discriminatory impact of the statute," in the words of
Justice Byron R. White.

So, no matter what Cohgress does in the current legislative battles on whetherto put "Intent" into this or that law, the lawyers and judges will be arguing
for years about what Congress intended to do.

[From the Congressional Quarterly Inc., Jan. 9, 1982]

"INTENT" A KEY ISSUE IN VOTING RIGHTS DEBATE

(By Nadine Cohodas)
When a Senate Judiciary subcommittee begins hearings Tan. 20 on extending

the 1965 Voting Rights Act, one of the most controversial issues will be thelegal standard required to prove certain voting law violations.
Sen. Orrin G. Hatch, R-Utah, whose Constitution Subcommittee will be hold-Ing the hearings, wants to require litigants to show an intent to discriminate.
He contends it is unfair "to brand people racist' without proving that they

actually meant to discrimfi-ate:
At a Dec. 17, 1981, news conference, President Reagan also said he believed

that an intent to discriminate should be established before a voting law viola-
tion is found.

Members of the civil rights community disagree. They are pressing for lan-guage that would allow voting rights violations to be proved by showing that
certain procedures produced discriminatory results.

A bill passed Oct. 5, 1981, by the House (HR 3112) included such language.
A measure Identical to HR 3112 was introduced Dec. 16 in the Senate (S 1992),
and supporters claimed 61 cosponsors. (Hou8e bill, 1981 Weekly Report p. 1965;
Senate bill, 1981 Weekly Report p. 2526)
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SECTION FIVE: PRE-CLEARANCE

Thus far in the voting rights debate, attention has focused primarily on the
drivo to extend Section Five, the key enforcement section of the landmark 1965
law. Without further congressional action, this provision expires Aug. 6, 1982.

Known as the pre-clearance provision, Section Five requires nine states and
portions of 13 others to get Justice Department approval for election law
changes.

Section Five will not actually expire the way a yearlong appropriations law
does, for example.

The term is used because by Aug. 6, 1982, all areas now covered by Section
Five will be able to meet the law's test for escaping coverage. That test requires
any area to refrain from using a literacy test for 17 years and to have at least
50 percent of Its voting-age citizens registered.

The only way to continue the pre-clearance procedure would be to require
an area to have refrained from using a literacy test for another period of years,
because all areas now meet the 50 percent registration requirement and have
not used literacy tests since 1965.

The House bill and its Senate companion extend Section Five in its present
form for two years. In 1984, the pre-clearance requirement would become perma-
nent, but a new "bailout" section would go into effect. This would allow covered
states to get out from coverage if they had met conditions specified in the bill.

There is-a consensus among many senators that Section Five should be ex-
tended and that some form of n .w bail-out provision should be included in the
hill, according to Stephen J.-Markman, general counsel on Hatch's subcommittee.

THI "INTENT" DEBATE

The intent issue has been raised in connection with Section Two of the
act. This provision, which is a restatement of-the 15th Amendment to the Con-,
stitution, prohibits states and political subdivisions from adopting any election
law or procedure that denies or hampers an individual's right to vote because of
race or color.

Section Two applies to all states, including those covered by the Section Five
pre-clearance provisions. Section Two covers any discriminatory voting practice
in the covered jurisdictions that might have been initiated prior to 1965.

THE SUPREME COURT DECISION

In an April 1980 decision, the Supreme Court interpreted Section Two to require
the showing of intent to prove a violation of the provision. The case Involved a
suit against Mobile, Ala., officials that challenged the city's at-large election sys-
tem. (1980 Weekly Report p. 1190)
-- The court said challengers had to prove that city officials, in adopting the at-
large system, Intended to keep blacks from winning office. Discrimination, the
court said, could not be proved merely by showing that no blacks had been elected
to the city commission even though blacks made up one-third of the city's
population.

Both the House bill and S 1992 contain language intended to overturn the Mobile
decision by specifying that a violation could be proved by showing that an election
procedure "results in the denial or abridgment" of the right to vote.

Frank Parker, a veteran civil rights litigator, said the intent standard was vir-
tually impossible to meet.

"What proof of discriminatory intent really boils down to Is having to prove
what is in the minds of legislators or the voters .who adopted or maintained a
discriminatory electoral system," said Parker, director of the Voting Rights Proj-
ect of the Lawyers Committee for Civil Rights Under Law.

Hatch disagrees that "intent" is impossible to prove. He has said repeatedly
that it could be proved with circumstantial evidence.

Markman said in an interview that Hatch was not asking litigants "to read
minds. We're not asking for a smoking gun."

Parker was not mollified by such observations. "Sen. Hatch cannot dictate how
courts are going to decide cases on the basis of his own statements." he said.

Parker added that It Is difficult to come up with circumstantial evidence. He
explained :
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"In instances In which discriminatory election procedures were adopted in the
early 1900s, it is impossible to prove discriminatory purpose. The newspaper
accounts are inadequate and incomplete. No witnesses are alive today. We cannot
subpoena someone from the grave to testify."

Markman said that even if intent is difficult to prove, that should not be the
prime consideration.

"The decision on what standard to use should not be made on the basis of what
facilities the finding of a violation," the staffer said, "but on what is fair."

[From the Wall Street Journal, Jan. 19, 1982]

VOTING WRONGS

New amendments to the Voting Rights Act of 1965 are up for Senate hearings
this week and we wonder if the subcommittee on the Constitution will notice that
they have a strange little quirk: In the name of protecting the right to vote
they expand federal power to outlaw local elections. The contradiction escaped
notice in the House, which already has passed the amendments.

This seems to be a case of Congress not knowing where to stop. The act, orig-
inally designed to overcome systematic denial of access to the pollss in certain
Southern states, has largely accomplished Its purpose. In Mississippi, for ex-
ample, 67 percentt of the eligible blacks are registered, a tenfold increase from
1965. But in 1975 the law was expanded beyond the South and extended to "lail-
guage minorities'-' as well. Today, because of 'trigger mechanisms" that invoke
the law where violations are suspected, all voting districts in nine states and
some in 13 others are required to "preclear" with the Justice Department any
proposed changes in election procedures. Thirty states are required to provide
bilingual election material and assistance.

Around 35,000 proposed election law changes have been submitted to the Jus-
tice Department since 1965. Of those, Justice refused to allow 811, the bulk of
which involved alleged reductions in ,minority" voting power through districting
changes and use of at-large as opposed to district representation. In some cases,
Justice has blocked elections; New York City, for example, has yet to hold Its
1981 City Council elections because of a redistricting dispute with Washington.

In only about a tenth of these cases (lid Justice find any "intent" to discrimi-
nate; in the rest, under the act's strict "preclearance" test, it merely found that
the proposed changes would have a discriminatory "effect." This "effects" test
currently applies only to those states and localities which had a history of inten-
tional discrimination or disproportionate voting patterns.

The Supreme Court has ruled that in other parts of the country the govern-
ment must first prove "intent" to discriminate before if can apply the provisions
of the act. Moreover, in upholding Mobile, Alabama's at-large voting system in
1980, the Court said that some existing election practices may result in low rep-
resentation of minorities among elected officials but that doesn't itself constitute
"purposeful" discrimination. "The 15th Amendment," it added, "does not entail
the right to have Negro candidates elected."

The House amendments to Section 2 of the Voting Rights Act would depart.
dramatically from the Court's logic. The federal government would no longer
have to prove "intent" to discriminate in elections. It could merely cite voting
practice "results" In alleging discrimination. The amendments would obligate the
Justice Department to review elections In every state and municipality in the
nation and to look not only at proposed changes in procedures but also at every
existing election law. The biggest target would likely be the at-large system of
voting used in two-thirds of the moderate-size municipalities In the U.S.

Now, the at-large system isn't perfect, but it does have certain merits and,
indeed, has often been adopted In reform movements. For one thing, it makes
it impossible for incumbents to hang onto their seat through redistricting. -

We learned a long time ago that when you allow the Feds to assess "results,"
they end up doing it by essentially racist methods, dividing the community into
the various races and ethnic groups the law-happens to cover and trying to pro-
vide each .with a representative. Somehow this doesn't strike us as the way we
should be moving if we are trying to -remove the vestiges of racism in American
society. Moreover, we don't find it comforting that the result so far of many
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disputes between the Feds and the local authorities often has been to suspend
election, disfranchising voters and allowing the incumbents to stay in power.

The amendments the Senate will vote on soon should be scrubbed in favor of a
return to the intent test and a planned phase-out of the Voting Rights Act alto-
gether as it becomes increasingly evident that no one is being kept from the
polls because of his race, creed or color. Otherwise, we will end up with more,
not less, racial and ethnic polarization.

fFrom the Richmond Times-Dispatch, Jan. '20, 19821

"EFFECT" VERSUS "INTENT"

If the U.S. Senate concurs in the House-passed Voting Rights Act extension
bill, local and state governments could be subjected to tremendous harassment
by groups alleging violations of their voting rights.

The bill's provision that could have far-reaching chaotic results would provide
that no voting practice or procedure "shall be imposed or applied by any state or
political subdivision In a manner which remWt8 in a denial or abridgement of the
right to vote." [Italics added.] The provision in the present law that it would rea
place says that no voting practice or procedure "shall be imposed by any state or
political subdivision to deny or abridge the right of any citizen of the United
States to vote ..

In other words, if any action had an effect that someone could allege was deny-
ing or abridging the right to vote, that action could be challenged In court, even
if there were no intent whatever to discriminate and there were legitimate rea-
sons for the action, entirely apart from any racial issue.

No fair-minded person wants to see any individual's right to vote denied or
abridged, whether the denial or abridgement is intentional or unintentional. But
the "right to vote" often Is broadly interpreted by the Department of Justice and
the federal courts to go far beyond the question of casting of ballots. It is held to
be a denial of a person's voting rights if, for example, any action is taken to
"dilute" his vote. A black citizen's voting rights are violated, according to such
interpretations, it a city annexes territory that brings In a large number of whites,
resulting in a situation in which the blacks have less voting power, proportion-
ately, than they formerly had.

In seven Southern states, including Virginia, and in parts of 16 other states,
the effect rule already applies to actions taken by states and cities since the 'Vot-
ing Rights Act'Was originally passed in 1965. These are the areas covered by the
pweclearance provision of the act, meaning that no change affecting voting in these

areas can be made without approval of the Department of Justice or the U.S.
District Court of the District of Columbia. Under the proposed extension of the
law, the effect provision would apply even to laws enacted or actions taken, before
1965. It would apply nationwide, not just to the preclearance areas; if there is to
be such a provision, it should apply to the whole nation.

But the effect rule would be wrong anywhere. It could easily be interpreted as
requiring racial balance, or proportional representation. 'Minority voters might
contend, for example, that a city that adopted at-large elections 100 years ago
with no remote Intention to discriminate was nftyertheless discriminating against
them because they were not represented on city council in proportion to their
numbers in the city's population.

Virginia's 3d District Rep. Thomas J. Bliley Jr., who sought unsuccessfully to
get the effect provision stricken from the bill, told his colleagues that if that pro-
vision becomes law, hundreds of towns and cities that have at-large elections
could be brought into court and perhaps forced to adopt district elections.

Rep. M. Caldwell Butler of Virginia's 6th District, who waged a strong fight
against oppressive provisions of the House bill, points out that under the effect
rule, "every at-large electoral system in the country in which minority group
candidates were not elected in proportion to their numbers would be suspect of
being discriminatory." It could, he declares, be "a dang,3rousi-step towards estab-
lishing a legislative precedent for requiiTiFng that special groups within the na-
tional electorate bd represented in proportion to their numbers."

Under the existing preclearance requirement, the city of Richmond, it will be
recalled, had to abandon at-large councilmanic elections after it had annexed
territory from Chesiferfield County. The Department of Justice and the federal
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courts said that In the wake of the annexation, which brought many additional
white persons into the city, at-large elections would dilute the black vote, so
the city had to adopt a district system.

The effect provision in the extension bill would not apply only to the question
of at-large vs. district elections, of course. Anything related to voting would be
covered. Voting precincts which had been used for many years might be chal-
lenged as being so located as to discriminate against certain groups.

In a recent opinion in a Voting Rights Act case, U.S. Supreme Court Justices
William H. Rehnquist and Lewis F. Powell Jr. called the preclearance provision
of the act "unreasonably burdensome." They deplored "a system which places
such discretionary authority In the hands of a few unelected federal officials
[of the Department of Justice] who are wholly detached from the realities of
the locality and the preferences of the local electorate."

The burden imposed by the Voting Rights Act could be significantly increased
If the House's extention bill, or one like it, were approved by the Senate and
became law. The Senate subcommittee on the Constitution today begins a series
of hearings on the Voting Rights Act, and there are reasons to believe that the
Senate will display the good judgment to come up with a more reasonable bill
than the one approved by the House.

[From the Washington Post, Jan. 26, 19821

VOTING RIGHTS: BE STRONG

Later today the president will be making final revisions of his State of the
Union message. Among other subjects he is expected to announce the adminis-
tration's position on extension of the Voting Rights Act. The attorney general's
scheduled appearance before the Senate Judiciary Committee was postponed
last week because that position had not yet been firmly established. Until the
policy is set in type there is still time to urge the president to support the House-
passed version of this bill.

The House bill reaffirms the nation's commitment to protect the most impor-
tant right guarantee by the Constitution to all our citizens-the right to vote.
When minorities are denied full participation in the electoral process representa-
tive government is flawed. The Voting Rights Act, passed originally in 1905, has
been enormously successful. Voter regstrati6n of minorities in the covered states
has gone from 29 percent ro over 50 percent in the last 17 years. The number of
black elected officials in these same states has increased from 158 to 1,813 in the
last 12 years. But as Professor Homvard Balls article on the opposite page
demonstrates, efforts are still being made to subvert the law and dilute the vot-
Ing power of minorities. The Voting Rights Act is the most powertui weapon
available to defeat these efforts.

Controversy has centered around Section 2 of the bill, as passed by the House.
This provision would allow courts to consider a number of factors, including
discriminatory effects of a law, in deciding whether that law denies or abridges
the right to vote. Opponents of the measure say this would require courts to
strike dokvn any voting system that didn't result in proportional representation.
Not true. It would simply reinstate the standard used by the courts before the
Supreme Court decision in Mobile v. Bolden, a 1980 case requiring proof that
the drafters of the law in question intended to discriniinate-a standard that is
virtually impossible to meet since the legislators in question have all been dead
for years.

In earlier cases the Supreme court had considered the totality of circum-
stances-including election results responsiveness of elected officials to-the needs
of minorities, nominating procedures and history of discrimination-to deter-
mine whether the challenged system really shut out racial minorities. In a 19-
case Whitcomb v. Chavis, the court upheld at-large elections in Indianapolis even
though black voters strength was diluted, because there was not sufficient addi-
tional evidence of discrimination. Two years later, T White v. Regc8ter, the
court struck down a similar system in Texas because other evidence of discrimin-
ation was present. That is the standard to which the House-passed bill would
return.

The president has received some very bad advice on civil rights matters from
his associates in recent weeks. The same people who told him that it would be
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wise to restore tax-exempt status to segregated schools are urging him to op-
pose Section 2 as passed by the House. This bill was passed by a vote of 389 to
24. It has been cosponsored by 61 senators---enough even to stop a filibuster. The
president sh',uld listen to his friends on the Hill and not Just those in his own
offices in deciding what message on civil rights he sends to the country tonight.

[Letter to the Editor of the Washington Post, Feb. 11, 1982]

THE VOTING RIGHTS ACT WORKS As Is

By editorial comment ("Voting Rights: Be Strong," Jan. 26), The Post urged
endorsement of the House-passed amendment to Section 2 of the Voting Rights
Act, which changes the standard for determining a violation from the current
"Intent" test to one that requires only a showing of discriminatory "effect." Re-
markably, the case made for this position was that the House bill merely seeks
to reinstate the standard in'use before the Supreme Court decision in City of
Mobile v. Boldcn.

In the 1980 Mobile decision, the Supreme Court considered Section 2 of the
Voting Rights Act for the first time and concluded that proof of discriminatory
"intent" is necessary to establish violations of that provision. Contrary to The
Post's editorial, this decision signaled no change in the law.

The act itself is unambiguous on this point. As Justice Potter Stewart observed
in Mobile, Section 2 was enacted to enforce the guaranty of the Fifteenth Amend-
ment, and that constitutional provision has always required proof of discrimi-
natory intent. Had Congress intended to include in Section 2 an "effects" test, it
certainly knew how; in 1965, and again in 1970 and 1975, Congress explicitly
included an "effects" test in Section 5 of the Voting Rights Act (applicable only
to selected jurisdictions), but chose not to put the same standard in Section 2
(applicable nationwide).

Nor have the courts suggested otherwise. The Post points to two decisions
(Whitcomb v. Chavis and White v. Regester) in support of its claim that an"effects" test did in fact exist in Section 2 before the Mobile decision. Neither
case, however, even involved Section 2 of the Voting Rights Act; rather, they
both concerned claims brought under the Equal Protection Clause of the Four-
teenth Amendment. Moreover, even on the Fourteenth Amendment question, both
Whitcomb and White tacitly recognized that proof of discriminatory intent is a
necessary element of the constitutional offense. Justice Stewart's opinion in
Mobile makes this clear, and The Post's editorial suggestion to the contrary is
simply legally incorrect.

Also unsound is The Post's assertion that discriminatory intent is "virtually
impossible" to-prove. Several Supreme Court decisions have made it abundantly
clear that a "smoking gun" in the form of incriminatory statements or documents
has never been required. Intent in this area, as in any other, may be proved by
circumstantial and indirect evidence. Notably, the equal protection clause of the
Fourteenth Amendment, responsible for so many historic civil rights advances,
has a similar test.

There is a general consensus in this country that the temporary provisions of
the Voting Rights Act should be extended for an additional period of time. Con-
gress should not, however, introduce uncertainty and confusion into what has
been the most successful piece of civil rights legislation ever enacted by. making
so dramatic a change in its permanent provisions. Section 2 therefore should be
retained without change. WILIAM BRADFOR REYNOLDS,

Assi8tant Attorney General (Civil Rights Division).
Washington.

[]ditorial from the Washington Post, Feb. 11, 1982]

MR. REYNOLDS' LETTER

We offer you today a rather unusual discussion between Assistant Attorney
General William Bradford Reynolds, whose letter appears elsewhere on this page,
and ourselves. We say unusual because it is not simply an argument about prin-
ciple or policy, bn which reasonable people might disagree, but an argument about
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what a particular Supreme Court decision said. You would think there would not
be much to argue about in that, and you would be wrong.

The opinion in question is Mobile v. Bolden, which was decided almost two years
ago. We believe it set a new and unnecessarily tougher standard for the courts to
use in determining whether a particular voting system is discriminatory. This is
the view of civil rights advocates, who want to amend Section 2 of the voting
rights bill now being considered by Congress in order to return to the pre-Mobile
standard. Mr. Reynolds believes the Mobile case signaled no change and that the
standard it set for proving discrimination Is not difficult to meet. He therefore
sees no need to amend the voting rights bill.

In a series of cases decided before Mobile-we mentioned two of them in our
Jan. 26 editorial-the courts had looked at the way an electoral system was oper-
ating to see whether, for all practical purposes, minorities had been excluded from
the process. For example, the fact that, in a county that is 40 percent black, not a
single black had ever been elected to office would be. some indication-though not
conclusive proof-that a discriminatory system was in place. The courts also
looked at other evidence, including the history of discrimination in the county, the
operation of the nominating process and the responsiveness of elected officials to
the needs of minorities. If the total picture presented by all these effects showed
discrimination, then the electoral system was held to be invalid.

In Mobile, the Supreme Court held that it was not enough to show the discrimi-
natory effects of the voting system. The plaintiffs in Mobile had to show that
legislators who devised the voting system had a racially motivated intent to dis-
criminate. Since the legislators in question had all been dead for many years, the
plaintiffs could not meet the burden of proof, and they lost the case.

According to Justice Byron White, who wrote the majority opinion in an earlier
voting case, the new and more difficult intent standard imposed by Mobile is
"flatly inconsistent" with the earlier opinions. This is also the view of litigators
who have argued these voting rights cases for years, according to their testimony
before the Senate Judiciary Committee last week.

Is it difficult to prove that local legislators intended to discriminate when they
devised a voting system? Yes. In the two recent cases where plaintiffs were suc-
cessful, the "smoking gun" to which Mr. Reynolds refers was in fact found. In one
case, members of the legislature themselves were available and willing to testify
on the intentions of the lawmakers. In another case, an at-large voter system was
adopted at exactly the same time as blacks became eligible to vote in the Demo-
cratic primary.

In most cases, however--especially those where the challenged system has been
in place for many years-it is far more difficult to prove intent. Some cases that
were decided in favor-of plaintiffs before Mobile have already been reversed for
failure to meet the new standard. Another, which wvas decided in-favor of plain-
tiffs last March, will be argued before the Supreme Court later this month. Mean-
while, Congress has both the right and the obligation to direct the courts by
statute to use the pre-Mobilc standard in evaluating voting systems. Three hun-
dred eighty-nine members of the House, by their recorded vote, and 63 senators, by
their cosponsorship of the House-passed voting rights bill, have already done so.

iFrom the New York Times, Feb. 14, 19821

MRS. CH[ISIIOLM PLANS To RETIRE FROM CONGRESS-CITES LOSSES BY LIBERALS
- AS FACTOR IN DECISION

(By Jane Perlez)

WASHINGTON, FEB. 1.-Representativb Shirley Chisholm, Democrat of New
York and the first black woman to win a seat in Congress, said today that she
would not seek another term.

"I'm hanging up my hat," she said in an interview.
Mrs. Chisholm, who has represented the Bedford-Stuyvesant and Bushwick

sections of Brooklyn since 1968, said her decision was motivated primarily by a
desire to lead "a wore private life."

But the 57-year-old Representative-a symbol of activist, liberal politics who
is perhaps as well known nationally as she is in her district, the 12th-said that
her retirement came at a time when, the Job had become more difficult.
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ADMINISTRATION "NOT RESPONSIVE"

"We have an Administration that is not responsive to our constituency," she
said in an interview in her office. "The constituency is going to be more voluble
and demanding, and I find myself in a position where I can't help them."

Mrs. Chisholm said the defeat of liberal Democratic Senators in 1980 by con-
servtive Republicans backed by right-wing political groups had been the major
factor in breaking up the coalitions that she and others had created to push
social legislation through Congress.

"I'm not going to lie," she said. "Many of us can't be effective at this time.
It's not because we're not trying but because thegods seem to be against us."

"The coalitions are no longer here," she added. "Years ago, I could effect
change because I could effect alliances. You had something to work with. There
fear that seems to taunt the politican."

"Many of these Congressmen," she said, "see what happened on a statewide
basis to these Senators and they see what could happen to them in their dis-
tricts. Many of these guys are saying 'Shirley, self-preservation is the first order

of the day.'"
Mrs. Chisholm has been considering her departure from Congress for more

than a year. A month ago she told a university audience in Oklahoma that she
might not run. She said she would release a formal statement-already rewritten

four times, she said-"around Feb. 22."
Mrs. Chisholm said that she would have liked to leave Congress earllfr, but

that she felt a duty to stay on after the departures In 1978 of two othebi black
women, Barbara Jordan of Texas and Yvonne Braithwaite Burke of California.
There is one other black woman i-the 97th'-Congress, Representative Cardiss
Collins, Democrat of Illinois.

Mrs. Chishoin gained national attention in 1972 when she became the first
black woman to run for the Presidency. While her pursuit of the Presidency was
criticized by some as futile, she said she did it "as a catalyst.""I do things that need to be done," she said, "that others don't have the guts,
stamina or audacity to do."

She sits on the House Rules Committee and is secretary of the House Demo-
cratic Caucus, where in recent days she has been criticizing the leadership for
what she calls the lack of "an alternative plan" to the Reagan budget.

PRESSURE FROM CAUCUS

Mrs. Chisholm said that even though it was virtually assured under the Fed-
eral Voting Rights Act that a black would be- elected to succeed her, she had
received "tremendous pressure" from the Congressional Black Caucus to remain
in the House. "I have seniority and clout." she said.

She added that, while the political situation surrounding a successor "changed
every day" it seemed likely that there would be a Democratic primary in her
district between State Senator MajorR & Owens and Brooklyn's deputy borough
President, Edolphus Towns. She also said that a Democratic primary in the 14thDl)strict, represented by Frederick W. Richmond, was likely and would include
State Senator Vander L. Beatty and Assemblyman Albert Vann.

What concerns her most, Mrs. Chisholm said, is the "quiescence of the people"
in the face of unemployment, "distrust about Social Security" and increased
military spending.

She attributes the lack of protest, in part, to the rise of "right-wing conserva-
tive groups who are supplemented by an evangelism that uses the media in a
very effective way."

"They've paralyzed the people," she said of the evangelical preachers who
appear on television. "They tend to use three words: family, morality, flag.
They are key words to patriotic Americans. If they are encapsulated with the
gospel, they tend to make you feel you can't go wrong if you follow the people
who espouse the morality."

It will not be a complete retirement however. "My voice will still be heard
but not as an elected official," she said "I want people to know that this is not
a funeral, politically."



[From the New York Times, Feb. 18, 1982J

THE RIGHT To VOTE MUST NOT BE A RIGHT To WIN

To the Editor:
Frank R. Parker's Op-Ed article of Feb. 5, "Saving Voting Rights," is a sample

of the sophistry by which the "effects" test in the new Voting Rights Act will be
defended.

Contrary to Mr. Parker's suggestion, determination of intent is not a matter
of psychoanalysis, nor is It particularly difficult. Juries decide every day of the
week whether a killing was premeditated or done in some other state of mind,
and they do so without telepathy or smoking guns.

Indeed, the very idea of "discrimination" is that of an act done by the will of
a rational being. A person can no more inadvertently discriminate than he can
inadvertently rob.

And Mr. Parker's disavowals notwithstanding, to forbid "discriminatory -f-
fects" does lead down the slippery slope to electoral quotas. Effects tests have
certainly done so in employment, despite the promises of proponents of the Civil
Rights Act.

To say that disproportional representation is not "in and of itself" a violation
is a transparently weak safeguard, since any further factor, however insubstan-
tial and unrelated to anyone's intent to discriminate, is now admissible as the
decisive factor.

The right to vote is indeed our "crown jewel." It is the right not to be inter-
fered with in the exercise of the franchise, and it has no reference to election
results. If no one stops you from voting, your right is intact, even if your candi-
date, or the candidate representing your racial group, regularly loses.

This is merest common sense, as reaffirmed in Mobile v. Bolden. The change
-Mr. Parker advocates would turn the right to participate in an election into a

presumptive right to win, and it would wholly pervert the democratic process.
MICHAEL LEVIN,

Professor of Philosophy, City College,
New York, Feb. 6, 1988.

To the Editor:
Frank Parker's article is typical of the desultory debate which has accom-

panied the attempt to amend Section 2 of the Voting Rights Act. The City of
Mobile case has not, as Parker contends, "drastically altered" the intent stand-
ard of the current Section 2.

A successful claim under the 15th Amendment has always been conditioned
upon a showing of discriminatory intent. Justice Stewart cited a venerable line
of cases in support of this contention; these cases routinely invalidated voting
practices or procedures that were racially neutral on their face but could be
traced to a "discriminatory intent."

In no case did this entail the necessity of finding a "smoking gun" or the
psychological analysis of legislators' intention. The argument that say it is
necessary to do so has been created out of whole cloth by those who seek to
create a radical new standard for the Voting Rights Act.

The great concern-and one which I share-is that the proposed amendment of
the Voting Rights Act will lead to the requirement of proportional representation
based on race. The language of the amendment seeks to dispel this fear, but its
assurances ring hollow: lack of proportionality "in and of itself" does not con-
stitute a violation.

In most recent years, emphasis has shifted from the issue of equal access to the
ballot for racial minorities to that of equal results. The issue is no longer typi-
cally conceived of in terms of the right to vote but in terms of the right to an
cffcctive vote.

The old assumption that equal access to the ballot would ineluctably lead to
political power for minorities has given way to the proposition that the political
process must produce something more than equal access. The new demand is that
the political process, regardless of equal access, must be made to yield equal
results.
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But if results become the new standard by which equal access to the political
process is tested (as the amendment of Section 2 explicitly demands), then pro-
portionality is inevitable. The argument, in its simplest'form, presumes that a
political process "equally open" to minorities will produce proportional results.
When faced with a lack of proportional results, it is merely assumed that the
political process is not "equally open."

All sides agree that the Voting Rights Act has been remarkably successful and
that the imposition of the standard of racial proportionality would undo much of
that success. The burden of proof rests upon those who would drastically alter
the standards of intent to demonstrate more persuasively than they have that
the amendment of Section 2 will not create the very thing that everyone wishes
to avoid.

EDWARD J. ERLEu,
Research Triangle Pk., N.C., Feb. 10,1982.

[From the New York Times, Mar. 27, 19821

THE VoTiNO RIGIITS ACT

(By William French Smith) 1

WASHINGTN.-4ongress is currently considering the critical question of
whether to extend the Voting Rights Act of 1965. That act must be extended.
And it should be extended In its tried-and-true form-neither contracted nor
expanded to meet unsubstantiated contentions. That simple andi-straightforward
position-to extend the act as It-is President Reagan's position.

Unfortunately, there have been disturbing efforts to derail the dispassionate
consideration of this issue by branding anyone who does not support a bill
recently passed by the House of Representatives as opposed to the Voting Rights
Act itself. The House bill, however, is not the Voting Rights Act but something
very different. The differences must be carefully considered on their merits.

The most drastic amendment to the existing and effective Voting Rights Act
proposed by the House bill is in Section 2, a permanent provision requiring no
change. As the 1980 Supreme Court decision in Mobile v. Bolden explained, a vio-
lation of Section 2 must be premised on proof of discriminatory intent. The
House bill would overturn the subtle rule of law and provide that a violation
may be established by proof of mere "results" or "effects"-the test now found
only in the special pre-clearance provisions of Section 5.

When it enacted the effects test for Section 5 in 1905, Congress applied it
on a temporary basis, only to election law changes, and only to selected jurisdic-
tions with a clear history of voting abuses. The House proposal to amend Section
2, however, would establish this test on a permanent basis, apply it to all exist-
ing election systems and practices as well as proposed changes, and extend it
nationwNide. It would do so without any evidence of abuses to justify such a dra
matic change. Even the House report itself recognized thac "no specific evidence
of voting discrimination in areas outside those presently covered was presented."

The effects test in the House bill rather than focusing on intent as in the
current law, would focus on election results. The test would be triggered when-
ever election results did not mirror the population mix of a particular com-
munity, and could gradually lead tQ a system of proportional representation
based on race or minority language status-essentially a quota system for elec-
toral politics. Elections across the nation at every level of government-from
school boards and county commissions to legislatures--could be disrupted by
litigation.

More fundamentally, a system of proportional representation based on race is
inconsistent with the democratic traditions of our pdralistic society. The
House bill is based on and would foster the abhorrent notion that blacks can
only be represented by blacks and whites can only be represented by whites.
As Prof. William Van Alstyne of Duke University ies noted, "The amendment
must invariably operate . . . to create racially defined wards throughout much
of the nation and to compel the worst tendencies toward race-based allegiances
and divisions."

I William French Smith is Attorney General of the United States.
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Supporters of the House bill are quick to point to a disclaimer clause that
provides that the failure to achieve proportional representation shall not, "in and
of itself," constitute a violation. This clause would only come into play, how-
ever, after election systems had been restructured to guarantee as nearly as
possible that proportional representation would result. If, once this was done,
proportional representation was not achieved, then and only then would the
disclaimer clause preclude the finding of a violation. The clause simply would
not prevent drastic changes in election systems across the country to facilitate
attainment of proportional racial representation.

Proponents of the House bill claim that an effects test is necessary because
intent is "impossible" or "extremely difficult" to prove. This is simply false. The
Supreme Court has made clear, on several occasions, that a "smoking gun" is
not required to prove intent. Circumstantial and indirect evidence-including
evidence of effects--can be relied upon in proving a *violation. The Justice De-
partment, for example, just recently intervened In a redistricting case in New
Mexico, maintaining that discriminatory intent can be proved in that instance.

Justice Potter Stewart demonstrated In his scholarly opinion in Mobile v.
Bolden that Section 2 was drafted to enforce the protection of the right to vote
In the 15th Amendment, which has always required proof of intent. The intent
test is the rule in the civil rights area, not the exception. The equal protection
clause of the 14th Amendment, for example, under which so many historic civil
rights advances have been made, has the same intent test. As former judge and
Attorney General Griffin Bell has written to the Senate subcommittee considering
the question, overruling the Mobile decision by statute would be "an extremely
dangerous course of action under our form of government."

This Administration wholeheartedly supports a 10-year extension of the Vot-
ing Rights Act in its present form. The act is not broken, so there is no need to
fix it. It should be extended as is.

[From the Washington Post. Mar. 29, 1982)

VOTING RIGHTS ACT: EXTEND IT AS IS

(By William French Smith)'

On March 20, The Post published the latest in a confusing series of editorials
on the appropriate test for challenging election systems under Section 2 of the
Voting Rights Act. The existing act, which the Reagan administration believes
should be extended, requires proof of Intent to discriminate. A bill that has passed
the House, however, would change the Voting Rights Act and focus not on intent
to discriminate but on "effects" or "results." Numerous authorities and com-
mentators have expressed deep concern that a "results" test could gradually im-
pose a system of proportional representation based on race-a quota system for
electoral politics. Judging by its own editorials, the response of The Post to this
concern is: yes, no, maybe.

In its April 1980 decision in Mobile r. Bolden, the Supreme Court explained
that Section 2 of the Voting Rights Act required proof of discriminatory intent.
In that case, Justice Potter Stewart warned that the theory of the dissenting
opinion, which embraced the results test, "appears to be that every political
group, or at least every such group that is In the minority, has a federal con-
stitutional right to elect candidates In proportion to its numbers."

The Post agreed with Justice Stewart's concern. On April 28, 1980, it con-
cluded that the court was correct to reject challenges based on the results test.
"By opting for intent," The Post reasoned, the court "has . . . avoided the logical
terminal point of those challenges: that election district lines must be drawn to
give proportional representation to minorities."

On Dec. 20, 1981, however, The Post changed its tune. It then supported the
recently passed House bill to overturn Mobile. The Post rejected President Rea-
gan's expressed concern that the results test could mandate proportional repre-
sentation. It does not do so, but in any case, if proportional representation is the
"logical" end of the results test, as The Post claimed, it is difficult to see how
any disclaimer clause can be effective. The disclaimer either completely repeals
the results test. or is meaningless. The Post nonetheless urged the president to
"stop objecting and join the celebFtion."

I The writer Is attorney general of the United States.
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1IASUtAX.I. VorTIlxlttoaisOI JltlllA5INOS

(By John 11, Botiel)
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• .'Mr B~a.', former 'vtvident of San Joe Mtate Itiro, lty IS a senior resterch fellow atianf anrt'ow'r "n1lflu"lo"I li t Atll q( tic Senate' Ju dlar mubmm mtte"'s hearingInit.~iSil
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[louse or Senate Judiciary subcommittees, were subjected to harassment and
Intimidation. They found themselves cast in the role of "enemies" by those who
have consistently regarded any criticism of a very complex piece of legislation
as outright oppositlIm to the voting rights law-"code words," Said the attorney
for the NAAC11 Legal Defense Fund, "for not extending the act."

NO ONE WISHES TO U2 TAROCT

The message from the Leadership Conference on Civil Rights, an umbrella
group of organizations that virtually managed the hearings process, was clear:
Lither you are actively with us in backing all the changes we want in "our
i1ll" or you are actively against us. Maced with an "intimidating style of lobby-

ing" (the words are those of Congressman llenry Hyde, the tanking Republican
memni'r of the House Judiciary subcommittee) that "limited serious debate and
created a wave of apprehension among those who might have sincerely ques-
tioned some of the bill's language," a number of potential witnesses simply
chose not to testify. "No one," observed Mr. Hyde, "wishes to be the target of
mclst cheracterizTtions."

There Is more tian a little evidence that the louse subcommittee hearings were
not always an unbiased torum. Of the 167 witnesses listed In the cnmittee's
report, only 12 expressCd reservations aboirt some of the contents of IIR.- 3112.
(Of thi, four are (locilnenied in the hearing record as having endured personal
attacks, ridicule or harassment. Congressman larold Washington accused two
witneses--one an emeritus college professor, the other a firmer clty attorney-
of coming before the committee with 'unclean hands," meaning -they could net
be believed because their opposition put them in complicity with wrongdoers
and acsts. •

A highly resjlcted black civil-rights attorney Wilber (olom, told the House
subcommittee of the pressure he encountered not to testify.

Mr. CoLoMt. It stopped I eng pressure and started being intimidation at some
potnt. Apparently someone had called most of my colleagues in Mississippi and I
fouud my friends, my black friends, in the Republican Party, calling me up
saying I was coming up here to testify against the Voting Rights Act. They
Just didn't believe it, and even went so far, my father-who's cochairnmn of the
lDemocratic Party in one county-said that he had never heard such vicious
things about his son.

Mr. lfyDE*. You -were getting calls trying to persuade you not to come and
testirfy ?

Mr. CoLost. Ye.. I do a great deal of civil rights litigation, but It was
offensive to mie when friends of mine called me and told me and say something
about ine that would be very offenslve. It would be like someone, to use another
ev-anple. a John 11ircher or sompthlng, one of his friends called him up and said
I understand you are a Communist.

In the Senate hearings, a principal focus has been on the new language in
Section 2 of the House ill that changes the standard of having to show discrim-
Inatory Intent to a new demand that the ballot box, although "equally open" to
everyone, must yleld equal results for certain racial minorities. Many of those
who favor extending the hill fear that such a radically new electoral process will
further proportional representation based on race. But, onc6 again, as Sen. Orrin
IlAtch of the Judiciary subominmittec sald during the hearings, people who were
asked to testify "have expressed personally to me harassment about testifying
and, frankly, have not been able to. I've been appalled by it.",

ORDERED) NOT TO COOPERATE

A recognized authority on the Voting Rights Act, scheduled to testify on the
opening (lay of the hearings, had planned a research trip this fall to a Southern
city. In preparation for the trip, she called an attorney (and a friend), who said
he would help set up some interviews with politically active blacks. But a week
later she was told that non-cooperation l4ad been ordered by a leading strategist
working closely with the Leadership Conference on Civil Rights, unless she
backed out of the Sepate hearings. It was also made clear that no one else active
in civil-rights in the South was likely to help her as long as she planned to
test ify. She withdrew as a witness.

ToIe civil rights movement Is a good cause. It has a lot of justice on its side. But
no one invited to testify before Congress should have to bow to this sort of pros-
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sure. Apparently some civil-rights activists believe they are entitled to do what-
ever Is necessary to get their bill passed. One Senate staffer privately admitted
as much: "The ends Justify the means, and well do whatever we have to do to
get it through."

Perhaps they will. They may even win. But this Is one victory that will come
at a very high cost.

(Prom the New York Times I

VOTINO RIGHTS

(By Howard Ball)
STARXIVLrE, Mss.-The 1965 Votiqg Rights Act is due to expire next year and

already loud voices Are heard calling for burial of this major civil rights law.
The legislation, enacted in response to bloodshed in Selma, Ala., represented

a strong national effort to end racial discrimination in voting. The act was trig-
gered In any state if less than 50 percent of its voting-age citizens were registered
-or voted in the 1964 Presidential election. Because nine states of the old Confed-
eracy-Virginia, North Carolina, South Carolina. Georgia, Florida, Alabama,
Mississippi, Louisiana, and Texas-fall under the act's coverage Southern sena-
tora have strongly irged scuttling it. Strom Thurmond of South Carolina and
Jesse Helms of North Carolina call the law unfair and biased against one region.
They and other Southern poUticials recommend outright burial or "nationwide
coverage"-their shorthand term for removal of the triggering mechanism, which
would have the effect of requiring that every voting law enacted in America be
approved by the Justice Department, making enforcement Impossible.

Supporters of the act, including all civil rights groups and such legislators
as- Senators Edward M. Kennedy, Daniel Patrick Moynihan and Barry Gold-
water, as well as Don Edwards, chairman of tho House- Subcommittee on Civil
and Constitutional Rights, are fighting hard to Kxtend the existing law through
1992. They believe that the task of ensuring voter equality, especially in the
South, has not yet been completed and that the Justice Department should con-
tinue the eradication of racial discrimination in voting.

President Reagan's position on extending the act appears unclear. On Sunday,
lie said he would support only nationwide coverage of It, but on Monday, at the
convention of the National Association for the Advancement of Colored People,
in Denever, he refused to comment on the Administration's position, saying that
ie needed additional time and information to study the issue. It is easy to

understand his pained uncertainty. Administratively and politically, the law is
complex; in its major sections, it calls for interdependent changes hi local reg-
istration and voting processes, mpervised by Federal officials.

Since 1965, more than 1.5 million Southern blacks have registered to vote.
In Mississippi, where blacks constitute about 30 percent of the population. in
1964, 64 percent were registered; In 1981, nearly 70 percent were registered.
A section of the act that suspends various tests and devices that frustrate
registration, among them literacy tests and poll taxes, has been moderately suc-
cessful. It is Section 5, the preclearancee" section, that is anathema to white
officeholders. This section, int in'because of Southern whites' horrid record in
delaying implementation of integration orders, calls for preclearance of all
voting changes by the justicee I)epartment, or by the Federal District Court In
Washington, -D.C. "

Section 5 gets to the heart of the problem. The objective- of the law Is defeated
if 70 percent of the blacks in Missisippi are registered hit if Indianola. Miss..
can succeqsfilly annex, without preclearanee. white subdivisions In order to
ensure continuation of the city's white power base, as It did In 1960. It is de-
feated If, though many blacks in Jackson are registered, on the night before the
197-8 election for a United States Senator, the all-white elections c6nmission can
successfully order the voting naachines moved from one set of locations In black
districts to, others without informing the voters, much less clearing the change
with the Justice Department.

Studies of implementation of the act indicate that Southern communities
have flouted it with regularity by not reporting voting changes. Since there are,

I Howard Ball. professor of political science anti ehairmnri of that department at Missis-
ipO! State Iniversity, co-authored, with Dale Krane and Thomas I,nuth. the forthcoming

book "ompromiRed Compliance: Implementation of the 1065 Voting Rights Act."
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In the Justice Department, only about 15 staff members to implement It, the
chances are good that a municipality, faced with an increase in the numbers
of black citizens to the point where the blacks may win a mayoral race, will
redistrict, or annex white subdivisions, or change from ward to at-large elec-
tions, or call for rereglstration of voters, to prevent blacko from winning.

Many Southern communities Ignore the preclearance requirement. If there
are 7,000 preclearances in a given year reported to the Justice Department, as
there were in fiscal 1980, there are hundreds of substantive voting changes, not
monitored by the department, that dilute blacks' votes in the South.

The act should not only not be Jinked, but implementation of it should be
Improved. An enlarged and better trained Justice Department staff is essential.
Improved monitoring by the department, by other Federal agencies, by state
agencies, and by civil rights groups is necessary. Justice Department use of civil
and criminal sanctions, authorized by the Voting Rights Act, may convince
people to obey the law." In coming months, Congress and the public must examine the reality of voting-
rights enforcement In the South. Southern rhetoric should be ignored. The facts
In such municipalities as Indianola and Jackson should be examined. Litigation
in Federal courts challenging voting changes and elections in the South should
be made known. A lot has changed In the South, but the Job of ensuring voting
equality Is not yet finished.

[From the New York Times. Jan. 29, 1982]

WRONGED ON VOTXNo Rioiar ?

Ronald Reagan recoils from the suggestion that he's Indifferent to the needs
of black Americans. He'sbeing wronged, he says. He was an outspoken supporter
of civil rights even before it was called that. As Governor of California, he sought
out blacks for appointed positions. And now, as President, he vigorously sup-
ports a 10-year extension of the Voting Rights Act.

In truth, Mr. Reagan's voting rights stance is late and equivocal, bordering on
obstructionist. But it is not too late for him to demonstrate his commitment to
better race relations and to the right to vote. No act of heroism is required. All
Mr. Reagan needs to do is get out of the way.

The House voted 389 to 24 last fall to extend and strengthen the landmark
Voting Rights Act of 1965. That bill has 62 Senate sponsors. Yet the President
won't even say he'll sign It if It is passed; his Attorney General won't rule out
recommending a veto.

Ift the President had supported a 10-year extension a year ago, It would prob-
ably be law by now. But then, such an extension seemed Impossible because of
objections to the law's critical Section Five. That requires affected states to get
the Justice Department's approval for any'election changes that effect minority
voting Power.

To get around the objections, the House devised an ingenious and laudable
compromise. Affected Jurisdictions could "bail out" of Section Five coverage by-
showing a recent history of nondiscrimination and positive steps to extend the
ballot to minorities.. But the Reagan Administration wants to weaken these bail.
out standards.

There is a second controversy, involving challenges to election laws not covered
by Section Five. An example is Mobile, Ala., and an at-large voting law much
older than the Federal act. Blacks are one-third of the population but no black
has ever been elected to the City Commission because its members are elected at,
large. Does that violate the Voting Rights Act? The House would say yes-if
challengers can prove the election law was imposed "in a manner which results
in a denial or abridgment 9" of ally citizen's rights because of race.

That would put the voting rights law bac where it seemed to be before the
Supreme Court ruled in 1980 that conscious intent to discriminate racially had
to be proved. For challengers to prove Intent is so hard that cities like Mobile
can cling to unjust systems, and escape the Federal law, precisely by not trying
to change them.

Although the House had hearings on the subject'all last year, Attorney Gen-
eral Smith had no advice to offer. But in a Senate hearing Wednesday he charged
that the House bill N1olld allow proof of a violation '.'on no more than a finding
of disproportionate election results." Mr. Smith's charge is belled by the House
bill's plain words: "The fact that members of a minority group have not been

93-706 0 - 83 - 50
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elected in numbers equal to the group's proportion of the population shall not,
in and of itself, constitute a violation."

By raising a specter of "proportional representation" and racial quotas, the-
heagan Administration creates confusion on a subject tl)at most Congressmeh
understand clearly.

Bad enough that the Administration waited so long to enter the voting rights
debate. Even now, its only contribution Is obfuscation and dithering. That sup-
ports neither the right to vote nor Mr. Reagan's claim that he cares.

[From the New York Times, Mar., 19, 1982)

VOTING' RIGHTS ARE NOT QUOTAS

The Reagan Administration is stepping up its opposition to a strengthened
Voting Rights Act by playing on fears of racial quotas. Attorney General Sm4th
told the United Jewish Appeal recently that If civil rights forces have 'their
way, local governments will be forced to "mirror the imcizil or language make-
up" of their constituencies.

This unworthy argument does not impress the Senate, where the vottig bill
continues to attract new sponsors. It Is nonetheless discouraging because It por-
trays the Administration as needlessly hostile to valuable legislation,

No oppressive regime of judicially imposed quotas will spring forth if the
Senate posses the voting rights extension that the House approved lust fall,.
389 to 24. Indeed, the bill specifically prohibits the use of only racial proportions
to find a voting rights violation.

In amending Section 2 of the 1965 act, the House sought to put the law back
where it was before 1980, when a deeply divided Supreme Court made discrimin-
ation harder to prove. The Court Indicated that challengers to election statutes
and practices in place before 1905 must, prove an intent to discriminate. That is
extremely difficult; the House said the legal burden was heavier than necessary.

Take Mobile', Ala., where the Court said proof of di.crlminatory effect was not
enough. That city's black population Is more than one-third of the total. But to
the extent that blacks vote a group interest, they find It extremely difficult to
gaihi inflUence-partly because the city's three commissioners are all chosen at
large. Under the House bill such facts, though not alone decisive, could at least
be part of a discrimination case.

As Senate hearings have made clear, the law could be Invoked only with addi-
tional proof that the system operated to deny minorities political power. And
the proper remedy would be an order requiring elections from properly appor-
tioned distrIcts-i-n.pt distri-ts'that would be sure to elect blacks in proportion to
population but only districts that do not strangle a cohesive minority's bid
for influence.

From 1,965 to 1980, when the law favored civil rights lawyers, no judgment
of discrimination was entered without substantial evidence that minorities were
systematically excluded from politics. In no case was a quota imposed.

By talking so anxiously about quotas at this point, the Administration tin-
necess.arily inflaimes the debate over voting rights renewal. Given all the dismal
signals to minorities from the White House and Justice Department; that Is
discouraging Indeed. The Senate Judiciary subcommittee, which takes up the
bill soon, should resist such Ill-founded pleas for weakening amendments.

[From the New York Times, Air. 13, 19821

LATE AND LIMP ON VOTINo RIGHTS

The Reagan Administration says it wants a fiat 1Q-year extension of the Vot-
ings Rights Act and, calls on critics, for a change, to praise its liberalism. Would
that~such praise were deserved. Tihesame stance a year ago would have sent
thrills through the civil rights movement, allaying some of the distrust felt by
many black and THIlsIlani Americans.

But the Administration's -ositIon, at this late (late and qualified by an an-
nounced willingness to weaken even a straight extension, looks 'more like a bow
to political reality than a commitment to voting rights. The present stance
threatens harm to a renewal bill that has widespread support In Ioth houses of
Congress. . t
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LAst year, when he could have been a leader, President Reagan told his At-

torney General to take half a year studying this most effective of civil rights
laws and deciding what to do about renewing key sections that expire this
August. The House, recognizing the need for more timely action, went to work
instead, holding hearings and, while the Administration wab still deep in study,
passed a new kind of voting law. The vote was an overwhelming, and biparti-
san, 389 to 24 -

tinder the expiring 1965 act, states and counties with a history of discrimina-
tion may not change their election laws without advance approval. The House
voted to make this provision of the law permanent, but with a way for covered
Jurisdictions to "bail out" when they could sho* excellent records on voting
rights. And the House strengthened the section of the law governing private
lawsuits attacking discriminatory voting systems that had been in place before
1965.

It is against the background of this progress that the Administration's willing-
nes to continue the original act "as is" should be seen: not as willingness at all
but as foot-dragging.

Why else would Senator Strom Thurmond, who has fought the act for years,
endorse straight extension? Ills recent subcommittee vote helped make the exten-
sion bill, rather than the House bill, the pending business bf his Judiciary Com-
mittee. And evel "as is" is In jeopardy there. He wants to water down this bill,
and Attorney G eral Smith has said he will cooperate on amendmeiits.

One obvious 4Anger Is that a Senate-House conflict would expose the bill.to
delaying tactic.t at Senator Thurmond and others unfriendly to civil rights
have used before. he House bill-the 199-- model of voting rights legislation-
already has ti e e dorseinent of 65 senators. It will be up to 'the Judiciary Com-
mittee, despl It chairman, to get the model bill to the floor and pass it.

IFrom the New York Times, Apr. 27, 19821

A VOTING RIGHTS LETrER FOR CONORES8

We have always, as you know, falsely pretended that our main purpose was
to exclude the ignorant vote when, in fact, we were trying to exclude not the
Ignorant vote, but the Negro vote. . . . At present the masses of the colored race
are indifferent to the right to vote :and still more indifferent to the right to llold
office. By7ladopting remedial measures now we shall cause no discontent, because
of the present apathy of our colored citizens. This is fully recognized by all
statesmen.

The year was 1909, the place Mohile, Ala., the writer Frederick Bromberg, a
white State Senator. Ills letter to the local newspaper explained the origins of
Alabama's post-Reconstruction election laws, which he had helped enact, and the
plan for further measures to eliminate blacks from city and state politics.

White-only prifnaries, voter intimidation, literacy tests and poll taxes ap-
parently were not enough. The chosen device was 4tn at-large election for all
three of Mobile's city commissioners, obliterating already meager black voting
strength.

Today the Bromberg letter Is the type of evidence minority plaintiffs must dig
out Of historical crawivies and produce in court to prove discriminatory intent.

,,It reflects the need for a stronger voting rights law. %
The results of at-large systems have been painfully apparent to generations

of blacks in Mobile and elsewhere. But only recently, after years of research
and litigation, and on the.basis of such items as the Bromberg letter, has a Fed-
eral Judge found that the evidence of racial animus is sufficient to condemn
Mobile's jt-large election scheme.

Such elaborate proof Is not always obtainable: officialdom has become more
cautious and sophisticated, less blatant and candid than was 8enator Bromberg.
More important, such expensive and time-consuming proofs should not be neces-
sarv when the injury to minorities is so palpable.

The House has passed, and 65 senators have endorsed, a voting rights bill to
permit court attacks when an election system shuts minorities out of a com-
munity's political life. The Reagan Administration opposed the change. The issue
comes up toda before the Senate Judiciary Committee. We urge the strong
amendment. Letters like Senator Bromberg's are rarely written any more-or
discovered.
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CITY OF ROME ET AL. V. UNITED STATES ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

- No. 78-1840. Argued October 10, 1979-Decided April 22, 1980-

In 1966, appellant city of Rome, Ga., made certain changes in its electoral
system, including provisions for majority rather than plurality vote for
each of the nine members of the City Commission; for three numbered
posts within each of the three (reduced from nine) wards; and for
staggered terms for the commissioners and for members of the Board of
Education from each ward; and a 'requirement that members of the
Board reside in the wards from which they were elected. In addition,
the city made 60 annexations between November 1, 1964, and February
10, 1975. Section-5 of the Voting Rights Act of 1965 (Act) requires

preclearancee by the Attorney General of the United States or the
United States District Court for the District of Columbia of any chan&---.....
in a "standard, practice, or procedure with respect to voting" made
after November 1, 1964, by jurisdictions that fall within the coverage
formula set forth in § 4 (b) of the Act. Section 5 further provides that
the Attorney General may clear a voting practice only if it "does not
have the purpose and will not have the effect of denying or abridging
the right to vote on' account of race or color." Georgia was designated
a covered jurisdiction in 1965, and the municipalities of that State
accordingly must comply with the preclearance procedure. Eventually,
after at first having failed to do so, Rome submitted the annexations and
the 1966 electoral changes for preclearance, but the Attorney General
declined to preclear the above-enumerated electoral changes, concluding
that in a city such as Rome, in which the population is predominately
white and racial bloc voting has been common, such electoral changes
would deprive Negro voters of the opportunity to elect a candidate
of their choice. The Attorney General also refused to preclear 13 of
the 60 annexations, finding that the city had not carried its burden of'-
proving that the disapproved annexations would not dilute the Negro
vote. Subsequently, however, in response to the city's motion for
reconsideration, the Attorney General agreed to preclear the 13 annexa-
tions for Board of Education elections but still refused to preclear them
for City Commission elections. The city and two of its officials then filed
a declaratory judgment action in the United States District Court for
the District of Columbia, seeking relief from the Act based on a variety
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of claims. A three-judge couitrejectcd the city's arguments and granted
summary judgment for the defendants, finding that the disapproved
electoral changes and annexations, while not made for any discriminatory
purpose, did have a discriminatory effect. The court refused to allow
the city to "bail out" of the Act's coverage pursuant to § 4 (a), which
allows a covered jurisdiction to escape § 5s preclearance requirement
by bringing a'declaratory judgment Action and proving that no "test
or device" has been used in the jurisdiction during the 17 cars preceding
the filing of the action "for the purpose or with the effect of denying or
abridging the right to vote on account of race or color."

1. Th6 city may not use § 4 (a)s "bailout" procedure. In § 4 (a)s
terms, the issue depends on whether the city is either a "State with
respect to which the determinations have been made" under § 4 (b) or
a "political subdivision with respect to which such determinations have
been made as a separate unit," and here the city fails to meet the definition
of either term, since § 4 (b)'s coverage formula has never been applied
to it. The city comes within the Act only because it is part of a covered
State, and, hence, any "bailout" action to exempt the city must be
filed by the State. Moreover, the legislative history precludes any
argument that § 4 (a)'s "bailout" procedure, made available to a covered
"State," was also implicitly made available to political units in the
State. Pp. 162-169.

2. The 60-day period under the Attorney General's regulatibn requir-
ing requests for reconsideration of his refusal to preclear electoral changes
to be decided within 60 days of their receipt, commences anew when
the submitting jurisdiction deems its initial submission on a reconsidera-
tion motion to be inadequate and decides to supplement it. Thus, here,
where the city, less than 60 days prior to the Attorney General's decision
on the city's reconsideration motion, submitted, on its own accord,
affidavits to supplement the motion, the Attorney General's response
was timely. A contrary ruling that the 60-day period ran continuously
from the date of the initial submission of the reconsideration motion
would mean that the Attorney General would, in some cases be unable
to give adequate consideration to materials submitted in piecemeal
fashion, and might be able to respond only by denying the reconsidera-
tion motion. Pp. 170-172.

3. By describing in § 5 the elements of discriminatory purpose and
effect in the conjunctive, Congress plainly intended that a voting practice
not be precleared unless both discriminatory purpo and effect are
absent. Furthermore, Congress 'recognized, this when, in 1975, it
extended the Act for another seven years. Pp. 172-173.
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4. The Act does not exceed Congress' power to enforce the Fifteenth
Amendment. Under § 2 of that Amendment, Congress may prohibit
practices that in and of themselves do not violate § I of the Amendment,

.so long as the proiiibitiona attacking racial discrimination in voting are
"appropriate." Here, the Act's bani on. electoral changes that are dis-
criminatory in effect is an appropriate method of Ipromoting the
Fifteenth Amendment's purposes, e6n if it is assumed that § I prohibits
only intentional discrimination in voting. South Carolina v. Katzenbach,
383 11. S. 301. Congress could rationally have concluded that, because
electoral changes by jurisdictions with a demonstrable history of inten-
tional racial discrimination in voting create a risk of purposeful dis-
crimination, it was proper to prohibit changes that have a discriminatory
impact. Pp. 179-178.

5. The Act does not violate principles of federalism. Principles of
federalism that might otherwise be an obstacle to congressional authority
are necessarily overridden by the power to enforce the Civil War
Amendments "by 'appropriate legislation," Fitzpatrick v. Bitzer, 427
U. S. 445, such Amendments being specifically designed as an expansion
of federal power and an intrusion on state sovereignty. Accordingly,
Congress had the authority to regulate state and local voting through
the provisions of the Act. Pp. 178-180.

6. There is no merit to appellants' contention that the Act and its
preclearance requirement had outlived their usefulness by 1975, when
Congress extended the Act for another seven years. In view of Con-
gress' considered determination that at least another seven years of
statutory remedies were necessary to counter the perpetuation of 95
years of pervasive voting discrimination, the extension of the Act was
plainly a constitutional method of enforcing the Fifteenth Amendment.
Pp. 180-182.

7. Nor is there any merit to the individual appellants' argument that,
because no elections have been held in appellant city since 1974, their
First, Fifth, Ninth, and Tenth Amendment rights as private citizens of
the city have been abridged. Under circumstances where, upon the
Attorney General's refusal to preclear the electoral changes, the city
could have conducted elections under its prior electoral scheme, the city's
failure to hold elections can only be attributed to its own officials, and
not the operation of the Act. Pp. 18'2-183.

8. The District Court's findings that the city had failed to prove that
the 1966 electoral changes and the annexations disapproved by the
Attorney General did not. have a discriminatory effect are not clearly
erroneous. Pp. 183-187.

450 F. Supp. 378 and 472 F. Supp. 221, affirmed.
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MARSHALL, J., delivered the opinion of the Court,' in which BuGeR,-
C. J., and BRENNAN, WHrrz, BLACKMUN, and STEVENs, JJ., joined.
BLACKMUN, J., post, p. 187, and STEVENS, J., post, p. 190, filed concur.
ring opinions. - POWELL, J., filed a dissenting opinion, po8t, p. 193.
RcHNQUIST, J., filed a dissenting opinion, in which STEWART, J., joined,
poet, p. 206.

Robert M. Brinson argued the cause for appellants. With
him on the briefs were WiUiam B. Sumner and Jo8eph W$
Dorn.

Deputy Solicitor General Wallace argued the cause f6r -....

appellees. With- him on the brief were Solicitor General
McCree, Assistant Attorney General Days, Elinor Hadley
Stillman, Brian K. Iandsberg, W lter W. Barnett, Mildred
M. Matesich, and Mark L. Gros8.*

MR. JUSTICE MARSHALL delivered the opinion of the Court.
At issue in this case is the constitutionality of the Voting

Rights Act of 1965 and its applicability to electoral changes
and annexations made by the city of Rome, Ga.

This is a declaratory judgment action brought by appellant
city of Rome, a municipality in northwestern Georgia, under
the Voting Rights Act of 1965, 79 Stat. 437, as amended, 42
U. S. C. § 1973 et 8eq. In 1970 the city had a population of
30,759, the racial composition of which was 76.6% white and
23.4% Negro. The voting-age population in 1970 was 79.4%
white and 20.6% Negro.

The governmental structure of the city is established by a
charter enacted in 1918 by the General Assembly of Georgia.

*Briefs of amici curiae urging reversal were filed by A. F. Summer,
Attorney General, and Jerris Leonard for the State of Mississippi; and by

- Ronald A. Zumbrun, John H. Findley, and Raymond M. Momboine for
the Pacific Legal Foundation.
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Before the amendments at issue in this case, Rome's city
charter provided for a nine-men*er City Commission and a
five-member Board of Education to be elected concurrently on
an at-large basis by a plurality of the vote. The city was
divided into nine wards, with one city commissioner from
each ward to be chosen in.the citywide election. There was
no residency requirement for Board of Education candidates.

In 1966, the General Assembly of Georgia passed several
laws of local application that extensively amended the elec-
toral provisions of the city's charter. These enactments
altered the Rome electoral scheme in the following ways:

(1) the number of -wards was reduced from nine to three;
(2) each of the nine commissioners would henceforth be

elected at-large to one of three numbered posts established
within each ward;

(3) each commissioner would be elected by majority rather
than plurality vote, and if 116 candidate for a particular posi-
tion received a majority, a runoff election would be held
between the two candidates who had received the largest
number of votes;

(4) the terms of the three commissioners from each ward
would be staggered;

(5) the Board of Education was expanded from five to six
n embers;

(6) eadh Board member would be elected at large, by
majority vote, for one of two numbered posts created in each
of the three wards, with runoff procedures identical to those
applicable to City Commission elections;

(7) Board members would be required to reside in the*
wards from which they were elected;

(8) the terms of the two members fron! each ward would be
staggered.

Section '5 of the Voting Rights Act of 1965 requires pre-
clearance by the Attorney General or the United States Dis-
trict Court for the District of Colunibia of any change in a
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"standard, practice, or procedure with respect to voting," 42
U. S. C. § 1973c, made after November 1, 1964, by jurisdic-
tions that fall within the coverage formula set forth in § 4 (b)
of the Act, 42 U. S. C. § 1973b (b). In 1965, the Attorney
General designated Georgia a covered jurisdiction under the
Act, 30 Fed. Reg. 9897, .and the municipalities of that State
must therefore comply with 'the preclearance procedure,
United States v. Board of 'Commissioners of Sheffield, Ala.,
435 U. S. 110 (1978).

It is not disputed that the 1966 changes in Rome's electoral
system were within the purview of the Act. E. g., Allen v.
State Board of Elections, 393 U. S. 544 (1069). Nonetheless,
the city failed to seek preclearance for them. In addition, the
city did not seek preclearance for 60 annexations made
1)Ptween November 1, 1964, and February 10, 1975, even
though required to do so because an annexation constitutes a
change in a "standard, practice, or procedure with respect to
voting" under the Act, Perkins v. Matthews, 400 U. S. 379
(1971).

In June 1974, the city did submit one annexation to the
Attorney General for preclearance. The Attorney General
discoveredd that other annexations- had occurred, and, in
r-esl)onse to his inquiries, the city submitted all the annexa-
tions and the 1966 electoral changes for preclearance. The
Attorney General declined to preclear the provisions for
majority vote, numbered posts, and staggered terms for City
Commission and Board of Education elections, as well as the
residency requirement for Board elections. He concluded that
in a city such as Ropme, in which the population is predomi-
nately white and racial bloc voting has been common, these
electoral changes would deprive Negro voters of the oppor-
tunity to elect a candidate of their choice. The Attorney
General also refused to preclear 13 of the 60 annexations in
question. He found that the disapproved annexations. either
contained predominately white populations of significant size
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or were near predominately white areas and were zoned 'for
residential subdivision development. Considering these fac-
tors in light of Rome's at-large electoral -scheme and history
of racial bloc voting, he determined that the city had not
carried its burden of proving that the-annexations would not
dilute the Negro vote.

In response to the city's motion for recoosideration, the
Attorney General agreed t clear the 13 annexations for School (\
.Board elections. He reasoned that his disapproval of the 1966
voting changes had resurrected the pre-existing electoral
scheme and that the revivified scheme passed muster under the
Act. At the same time, he refused to clear the annexations
for City Commission elections because, in his view, the resi-
dency requirement for City Commission contained in the pre-
existing electoral procedures could have a discriminatory
effect.

The city and two of its officials then filed this action, seek-
ing relief front) the Act based cn a variety of claims. A three-
judge court, convened pursuant to 42 U. S. C. §§ 1973b (a)
and 1973c, rejected the city's arguments and granted summary
judgment for the defendants. 472 F. Supp. 221 (DC 1979).
We noted probable jurisdiction, 443 U. S. 914 (1979), and now
affirm.

II

.We must first address the appellants' assertion that, for
%, reasons, this Court may avoid reaching the merits of this

acti
A

The a larits contend that the city may exempt itself
from the coverage of the Act. To evaluate this argument, we
must examine the provisions of the Act in some detail.

Section 5 of the Act requires that a covered jurisdiction that
wishes to enact.-any "standard, practice, or !)rocedure with
respect to voting different from that in force or effect on
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November 1, 104," must seek preclearance from the Attorney
General or the United States District Court for the District
of Columbia. 79 Stat. 439, as amended, 42 U. S. C.'§ d973c.'

4 -

,In its entirety, § 5, as-set forth in 42 U. S. C. 1 1973e, provides:
"Whenever a State or political subdivision .with respect to which the

prohibitions set forth in section 1973b (a) of this title based upon de-
terminations made under the first sentence of section 1973b (b) of this
title are in effect shall enact or seek to administer any voting qualifi-
cation or prerequisite to voting, or standard, practice, or procedure
ith respect to voting different from that in force or effect on Novem-

ber 1, 1964, or whenever a State or political subdivision with respect
to which the prohibition set forth in section 1973b (a) of this title
based upon determinations made under the second sentence of section
1973b (b) of this tltlb are in effect shall enact or seek to administer
any voting qualificati6b .or prerequisite to voting, or standard, prac-
tice, or procedure with *respect to voting different from that in force
or effect on November I, 1968, or whenever a State or political subdivi-
sion .with respect to which the prohibitions set torth in.section 1973b (a)

-of this title based upon determinations made under the third sentence
of section 1973b (b) of this title are in effect shall enact or seek to
administer any voting qualification or prerequisite to voting, or stand-
ard,' practice; or procedure with respect to voting different from that
in force or effect on November 1, 1972, such State or subdivision may
institute an action in the United States District Court for the District
of Columbia for a declaratory judgment that such qualification, pre-
requisite, standard, practice, or procedure does not have the, purpose.
and will not have the effect of denying or bridging the right to vote
on account of race or color, or in contravention of the guarantees set
forth in section 1973b (f) (2) of this title, and unless and until the court
enters such judgment no person shall be denied the right to vote for
failure to comply with such qualification, prerequisite, standard, prac-
tice, or procedure: Provided, That such qualification, prerequisite, stand.
ard, practice, or procedure may be enforced without such proceeding
if the qualification, prerequisite, standard, practice, or procedure has"
been submitted by the chief legal officer or other appropriate official
of such State or subdiision to the Attorney Geneal-and the Attorney
General has not interposed an objection within sxty, days after such
submission, or upon good cause shown, to facilitate an expedited ap-
proval within sixty days after such submission, the Attorney General
hats affirmatively indicated that such objection will not be made. Nei-
ther an affirmative indication by the Attorney General that no objec-

a
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Section 4 (a) of the Act, 79 Stat. 438, as amended, 42 U. S. C.
§ 1973b (a),' provide that the preclearance requirement of

tion will be made, nor the Attorney General's failure to object,. nor a
(eclaratory judgment. entered under this section shall bar a subsequent
action to enjoin enforcement of such qualification, prerequisite, stand-
ard, practice, or procedure. In the event the Attorney General affirma-
tively indicates that no objection will be made within the sixty-day pe-
riod following receipt of a submission, the Attorney General may reserve
the right to re-examine the submission if additional information comes
to his attention during the remainder of the sixty-day period which
would otherwise require objection in accordance with this section. Any
action under this section shall be heard and dicrmined by a court of
three judges in accordance with the provisions of section 2284 of title
28 and any appeal shall lie to the.Supreme Court."

I In its entirety, § 4 (a), as set forth in 42 U. S. C. § 1973b (a),
provides:

"To assure that the right of citizens of the United States to vote is
not denied or abridged on account of race or color, no citizen shall
be denied the right to vote in any Federal, State, or local election be-
cause of his failure to comply with any test or device in any State with
res pect to which the determinations have been made under I'e first
two sentences of subsection (b) of this section or in any political sub-
division with respect to which such determinations have been made
as a separate unit, unless the United States District Court for the Dis-
trict of Columbia in an action for a declaratory judgment brought by
such State or subdivision against the United States has determined that
no such test or device has been used during the seventeen years pre-
ceding the filing of the action for the purpose or with the effect of deny-
ing or abridging the right to vote on account of race or color: Provided,
That no such declaratory judgment shall issue with respect to any plaintiff
for. a period of seventeen years after the entry of a final judgment of
any court'of the United States, other than the denial of a declaratory
judgment under this section, whether entered prior to or after August 6,
1965, determining that denials or abridgments of the right to vote on
account of race or color through the use of such tests or devices have
occurred- anywhere in the territory of such plaintiff. No citizen shall be
died the right to vote in any Federal, State, or local election because
of his failure to comply with any test'or device in any State with respect
to which the determinations have been made under the third sentence of
.<ubsection (b) of this section or in any. political subdivision with respect
to which such determinations have been made as a separate unit, unless
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§ 5 is applicable to "any State" that the Attorney General has

determined qualifies under the coverage formula of § 4 (b), 42

the United States District Court for the District of Columbia in an action
for a declaratory judgment brought by such State or subdivision against
the United States has determined that no such test or device has been
used during the -ten years preceding the filing of the action for the
purpose or with the effect of denying or abridging the right to vote
on account of ra e or color, or in contravention of the guarantees set
forth in subsecton (f)(2) of this section: Provided, That no such
declaratory judgment shall issue with respect to any plaintiff for a
period of ten years after the entry of a final judgmetit of any court of
the United States, other than the denial of a declaratory judgment under
this section, whether entered prior to or after the enactment of this
paragraph, determining that denials or abridgments of the right to vote
on account of race or color, or in contravention of the guarantees set forth
in subsection (f)(2) of this section through the use of tests or devices
have occurred anywhere in the territory of such plaintiff.

"An action pursuant to this subsection shall be heard and determined
by a court of three judges in accordance with the provisions of section
2284 of title 28 and any appeal shall lie to the Supreme Court. The
court shall retain jurisdiction of any action pursuant to this subsection
for five years after judgment and shall reopen the action upon motion
of the Attorney General alleging that a test or device has been used
for the purpose or with the effect of denying or abridging the right to
vote on account of race or color, or in contravention of the guarantees
set forth in subsection (f) (2) of this section.

"If the Attorney General determines that he has no reason to believe
that any such test or device has been used during the seventeen years
preceding the filing of an action under the first sentence of this sub-
section for the purpose or with the effect of denying or abridging the
right to vote on account of race or color, or in contravention of the
guarantees set forth in subsection (f) (2) of this section, he shah con-
sent to the entry of such judgment.

"If the Attorney General determines that he has no reason to believe
that any such test or device has been used during the ten years preced-
ing the filing of an action under the second sentence of this subsection
for the purpose or with the effect of denying or abridging the right to

'vote on account of race or color, or in contravention of the guarantees
set forth in subsection (f) (2) of this section, he shall consent to the entry
of such judgment."
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U. S. C. § 1973b (b),3 and to "any political subdivision with
respect to which such determinations have been made as a
separate unit." As we have noted, the city of Rome comes
within the preclearance requirement because it is a political
unit in a covered jurisdiction, the State of Georgia. United
States v. Board of Commissioners of Sheffield, Ala., 435 U. S.
110 (1978).

31n its entirety, § 4 (b), as set forth in 42 U. S. C. § 1973b (b),
provides:

"The provisions of subsection (a) of- this section shall. apply in any
State or in any political subdivision of a State which (1) the Attorney
General determines maintained on November 1, 1964, any test or device,
and with respect to which (2) the Director of the Census determines
that less than 50 per centum of the persons of voting age residing
therein were registered on November 1, 1964, or tiat less than 50 per
centum of such persons voted in the presidential election of November
1964. On and after August 6, 1970, in addition to any State or political
subdivision of, a. State determined to be. subject to subsection (a) of this
section pursuant to the previous sentence; the provisions of subsection
(a) of this section shall apply in any State or any political subdivision of
- State which (i) the Attorney General determines maintained on No-

vember 1, 1968, any test or device, and with respect to which (ii) the
Director of the Census. determines that less than 50 per centum of the
persons of voting age residing therein were registered on November 1,
1968, or that less than 50 per centum of such persons voted in the presi-
dential election of November 1968. On and after August 6, 1975, in ad-
dition to any State or political subdivision of a State determined to be
subject to subsection (a) of this section pursuant to the previous two
sentences, the provisions of subsection (a) of this section shall apply in
any State or any political subdivision of a State which (i) the'Attorney
General determines maintained on November 1, 1972, any test or device,
and with respect to which (ii) the Director of the Census determines
that less than 50 per centum of the citizens of voting age were registered
on November 1, 1972, or that less than 50 per centum of such persons
voted in the Presidential election of November 1972.

"A determination or certification of the Atiorney Gen ra or f the
Director of the Census under this section or und r se tion 3d or
1973k of this title shall not be reviewable in any co t and shall be
effective upon publication in the Federal Register."
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Section 4 (a) also provides, however, a procedure for exemp-
tion from the Act. This so-called "bailout" provision allows
a covered jurisdiction to escape the preclearance requirement
of § 5 by bringing a declaratory judgment action before a
three-judge panel of the United States District Court for the
District of Columbia and proving that no "test or device" 4

has been used in the jurisdiction "during the seventeen years
preceding the filing of the action for the purpose or with the
effect of denying or abridging the right to vote on account of
race or color." The District Court refused to allow the city to
"bail out" of the Act's coverage, holding that the political
units of a covered jurisdiction cannot independently bring a
§ 4 (a) bailout action. We agree.

In the terms of § 4 (a), the issue turns on whether the city
is, for bailout purposes, either a "State with respect to which
the determinations have been made under the third sentence
of subsection (b) of this section" or a "political subdivision
with respect to which such determinations have been made as
a separate unit," the "determinations" in leach instance being
the Attorney General's decision whether the jurisdiction falls
within the coverage formula of § 4 (b). On the face of the
statute, the city fails to meet the definition for either term,
since the coverage formula of -4 (b) has never been applied
to it. - Rather, the city comes within the Act because it is part
of a covered State. -Under the plain language of the statute,
then, it appears that any bailout action to exempt the city
must be filed by, and seek to exempt all of, the State of
Georgia.

4Section 4 (c) of the Act, as set forth in 42 U. S. C. § 1973b (c),
provides:

"The phrase 'test or device' shall mean any requirement that a person
as a prerequisite for voting or registration for voting (1) demonstrate the
ability to read, write, understand, or interpret any matter, (2) demonstrate
any educational achievement or his knowledge of any particular subject,
(3) possess good moral character, or (4) prove his qualifications by the
voucher of registered voters or members of any other class."
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The appellants seek to avoid this conclusion by relying on
our decision in "United States v. Board of Commissioners of
Sheffield, Ala., supra. That ccision, however, did not even
discuss the bailout process. In Sheffield, the Court held that
when the Attorney General determines that a State falls
within the coverage formula of § 4 (b), any political unit of
the State must preclear new voting procedures under § 5
regardless of whether the unit registers voters and therefore
would otherwise come within the Act as a "political subdivi-
sion." 5 In so holding, the Court necessarily determined that
the scope of §§ 4 (a) and 5 is "geographic" or "territorial,"
435 U. S., at 120, 126, and thus that, when an entire State is
covered, it is irrelevant whether political units of it might
otherwise come under § 5 as "political subdivisions." 435
U. S., at 126-129.

Sheffield, then, did not hold that cities such as Rome are
"political subdivisions" under §§ 4 and 5. Thus, our decision
in that case is in no way inconsistent with our conclusion that,
under the express statutory language, the city is not a "politi-
cal subdivision" for purposes of § 4 (a) "bailout."
- Nor did Sheffield suggest that a municipality in a covered
State is itself a "State" for purposes of the § 4 (a) exemption
procedure. Sheffield held that, based on the structure and
purposes of the Act, the legislative history, and the contem-
poraneous interpretation of the Attorney General, the ambi-
guities of § 4 (a) and 5 should be resolved by holding that
§ 5's preclearance requirement for electoral changes by a cov-
ered "State" reached all such changes made by political units
in that State. See 435 U. S., at 117-118. By contrast, in this

5 Settion 14 (c)(2) of the Act, as set forth in 42 U. S. C. § 19731 (c)(2),
provides:

"The term 'political subdivision' shall- mean any county or parish,
except that where registration for voting is not 'conducted under the
supervision of a county or parish, the term shall include any other sub-
division of a State which conducts registration for voting."
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case the legislative history precludes any argument that § 4
(a)'s bailout procedure, made available to a covered "State,"
was also implicitly made available to political units in the
State. The House Commitee Report stated:

"This opportunity .to obtain exemption is afforded only
to those States or to those subdivisions as to which the
formula has been determined to apply as a separate unit;
subdivisions within a State which is covered by the for-
mula are not afforded the opportunity for separate exemp-
tion." H. R. Rep. No. 439, 89th Cong., lst Sess., 14
(1965).

The Senate Committee's majority Report is to the same effect:
"We are also of the view that an entire State covered by
the test and device prohibition of section 4 must be able
to lift the'prohibition if any part of it is to be relieved
from the requirements of section 4." S. Rep. No. 162,

'89th Cong., 1st Ses., pt. 3, p. 16 (1965).

See also id., at 21. Bound by this unambiguous congressional
intent, we hold that the city of Rome may not use the bailout
procedure of § 4 (a).

* We also reject the appellants' argument that the majority vote, runoff
election, and numbered posts provisions of the city's charter have already
been precleared by the Attorney General because in 1968 the State of
Georgia submitted, and the Attorney General precleared, a comprehensive
Municipal Election Code that is now Title 34A of the Code of Georgia.
Both the relevant regulation, 28 CFR § 51.10 (1979), and the decisions
of this Court require that the jurisdiction "in some unambiguous and
recordable manner submit any legislation or regulation in question directly
to the Attorney General with a request for his consideration pursuant
to the Act," Allen v. State Board of Elections,-393 U. S. 544, 571 (1969),
and that the Attorney General-be afforded an adequate opportunity to
determine the purpose of the electoral changes and whether they will
adversely affect minority voting in that jurisdiction, see United State. v.
Board of Commissioners o! Sheffield, Ala., 435 U. S. 110, 137-138 (1978).
Under this standard, the State's 1968 submission cannot be viewed as
a submission of the city's 1966 electoral changes, for, as the District

93-706 0 - 83 - 51
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B

The appellants next argue that its electoral changes have
been precleared because of allegedly tardy action by the
Attorney General. On May 21, 1976, the city asked the
Attorney General to reconsider his refusal to preclear the
electoral changes and the 13 annexations. On July 13, 1976,
upon its own accord, the'city submitted two additional affi-
davits. The Attorney General denied the motion to recon-
sider on August 12, 1976.

Section 5 of the Act provides that the Attorney General
must interpose objections to original submissions within 60
days of their filing.! If the Attorney General fails to make
a timely objection, the voting practices submitted become
fully enforceable. By regulation, the Attorney General has
provided that requests for reconsideration shall also be decided' - -
within 60 days of their receipt. 28 CFR § 51.3 (d) (1979)6B
If in the present case the 60-day period for reconsideration is
computed as running continuously from May 24, the date of
the initial submission of the reconsideration motion, the period
expired before the Attorney General made his August 12
response. In contrast, if the period is measured from July 14,

Court noted, the State's submission informed the Attorney General only
of "its decision to defer to local charters and ordinances regarding ma-
jority voting, runoff elections, and numbered posts," and "did not...
submit in an 'unambiguous and recordable manner' all municipal charter
provisions, as written in 1968 or as amended thereafter, regarding these
issues." 472 F. Supp. 221, 233 (DC 1979).

See n. 1, supra.
8This regulation provides:
"When the Attorney General objects to a submitted change affecting

voting, and the submitting authority seeking reconsideration of the
objection brings additional information to the attention of the Attorney
General, the Attorney General shall decide within 60 days of receipt of a
request for reconsideration (provided that he shall have at least 15 days
following a conference held at the submitting authority's request) whether
to withdraw or to continue his objection."
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the date the city supplemented its request, the Attorney Gen-
eral's response was timely.

The timing provisions of both the Act and the regulations
are silent on the effect of supplements to requests-for recon-
sideration. We agree with the Attorney General that the
purposes of the Act and its implementing regulations would
be furthered if the 60-day period provided by 28 CFR § 51.3
(d) were interpreted to commence anew when additional infor-
matiori is supplied by the submitting jurisdiction on its own
accord.

The logic of Georgia v. United States, 411 U. S. 526 (1973),
indicates that the Government's approach fully comports with
the Act and regulations. In that case, the Court examined a
regulation of the Attorney General, 28 CFR § 51.18 (a), that
provided that § 5's mandatory 60-day period for consideration
of original submissions is tolled whenever the Attorney Gen-
eral finds it necessary to request additional information from
the submitting jurisdiction. Under the regulation, the 60-day
period commences anew when the jurisdiction in question
furnishes the requested information to the Attorney Gen-
eral. The Court upheld the regulation, holding that it was
"wholly reasonable'and consistent with the Act." 411 U. S.,
at 541.

Georgia v. United States stands for the proposition that the
purposes of the Act are furthered if, once all information
relevant to a submission is placed before the Attorney General,
the Attorney General is accorded the full 60-day period pro-
vided by law in which to make his "difficult and complex"
decision, id., at 540. It follows, then, that when the submit-
ting jurisdiction deems its initial submission on a reconsidera-
tion motion to be inadequate and decides to supplement it, as
the city of Rome did in the present case, the 60-day period
under 28 CFR § 51.3 (d) is comnenced anew. A contrary rul-
ing would mean that the Attorney General would, in some cases,
be unable to give adequate consideration to materials sub-
mitted in piecemeal fashion. In such circumstances, the
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Attorney General might be able to respond only by denying
the reconsideration motion. Such a result would run counter
to the purposes of the Act and regulations, since it would
penalize submitting jurisdictions that have legitimate reasons
to 6le supplementary materials."

III

The appellants raise five issues of law in support of their
contention that the Act may not properly beffpplied to the
electoral changes and annexations disapproveod by the Attor-
ney General.

A

The District Court found that the disapproved electoral
changes and annexations had not been made for any dis-
criminatory purpose, but did have a discriminatory effect.
The appellants argue that § 5 of the Act may not be read as
prohibiting voting practices that have only a discriminatory
effect. The appellants do not dispute that the plain language
of § 5 commands that the Attorney General may clear a prac-
tice only if it "does not have the purpose and will not have
the effect of denying or abridging the right to vote on account
of race or color." 42 U. S. C. § 1973c (emphasis added). By
describing the elements of discriminatory purpose and effect
in the conjunctive, Congress plainly intended that a voting
practice not be precleared unless both discriminatory purpose
and effect are absent. Our decisions have consistently inter-
preted § 5 in this fashion. Beer v. United States, 425 .U. S.
130, 141 (1976); City of Richmond v. United States, 422 U. S.
358, 372 (1975); Georgia v. United States, supra, at 538;
Perkins v. Matthews, 400 U. S. 379, 387, 388 (1971). Fur-
thermore, Congress recognized that the Act prohibited both
discriminatory purpose and effect when, in 1975, it extended

I Because of our resolution of this issue, we need not address the
Government's contention that the 60-day period provided by 28 CFR
§ 51.3 (d) is permissive rather than mandatory.
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the Act for another seven years. S. Rep. No. 94-295, pp. 15-
16 (1975) (hereinafter S. Rep.); H. R. Rep. No. 94-196,,,pp.
8-9 (1975) (hereinafter H. R. Rep.).

The appellants urge that we abandon this settled interpre-
tation because in their view § 5, to the extent that it prohibits
voting changes that have only a discriminatory effect, is
unconstitutional. Because the statutory meaning and con-
gressional intent are plain, however, we are required to reject
the appellants' suggestion that we engage in a saving construc-
tion and avoid the constitutional issues they raise. See, e. g.,
NVLRB v. Catholic Bishop of Chicago, 440 U. S. 490, 499-501
(1979); id., at 508-511 (BRENNAN, J., dissenting). Instead,
we now turn to their constitutional contentions.

B

Congress passed the Act under the authority accorded it by.
the Fifteenth Amendment. 0 The appellants contend that the
Act is unconstitutional because it exceeds Congress' power to
enforce that Amendment. They claim that § 1 of the Amend-
ment prohibits only purposeful racial discrimination in voting,
and that in enforcing that provision pursuant to § 2, Congress
may not prohibit voting practices lacking discriminatory
intent even if they are discriminatory in effect. We hold
that, even if § 1 of the Amendment prohibits only purposeful
discrimination,"1 the prior decisions of this Court foreclose any
argument that Congress may not, pursuant to § 2, outlaw
voting practices that are discriminatory in effect.

30The Amendment provides:
"Section 1. The right of citizens of the United States to vote shall not be

denied or abridged by the United States or by any State on account of
race, color, or previous condition of servitude.

sectionn 2. The Congress shall have power to enforce this article by
appropriate legislation."

11 For purposes of this case it is unneoesary to examine the various
approaches expressed by the Members of the Court in City of Mobile v.
Bolden, ante, p. 55, decided this day.
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The appellants are asking us to do nothing less than over-
rule our decision in South Carolina v. Katzenbach, 383 U. S.
301 (1966), in which we upheld the constitutionality of the
Act. The Court in that case observed that, after making
an extensive investigation, Congress had determined that its
earlier attempts to remedy the "insidious and pervasive evil"
of racial discrimination in voting had failed because of "unre-
mitting and ingenious defiance of the Constitution" in some
parts of this country. Id., at 309. Case-by-case adjudication
had proved too ponderous a method to remedy voting dis-
crimination, and, when it had produced favorable results,
affected jurisdictions often "merely switched to discriminatory
devices not covered by the federal decrees." Id., at 314. In
response to its determination that "sterner and more elaborate
measures" were necessary, id., at 309, Congress adopted the
Act, a "complex scheme of stringent remedies aimed at areas
where voting discrimination has been most flagrant," id., at
315.

The Court then turned to the question whether the Fif-
teenth Amendment empowered Congress to impose the rigors
of the Act upon the covere, jurisdictions. The Court exam-
ined the interplay between the judicial remedy'created by § 1
of the Amendment and the legislative authority conferred
by §2:

"By adding this authorization [in § 2], the Framers
indicated that Congress was to be chiefly responsible
for implementing the rights created in § 1. 'It is the
power of Congress which has been enlarged. Congress.
is authorized to enforce the prohibitions by appropriate
legislation. Some legislation is contemplated to make the
[Civil War] amendments fully effective.' Ex parte Vir-
ginia, 100 U. S. 339, 345. Accordingly, in addition to the
courts, Congress has full remedial powers to effectuate
the constitutional prohibition against racial discrimina-
tion in voting." 383 U. S., at 325-326 (emphasis in
original).
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Congress' authority under § 2 of the Fifteenth Amendment,
we held, was no less broad than its authority under the Neces-
sary and Proper Clause, see McCulloch v. Maryland, 4 Wheat.
316, 421 (1819). This- authority, as applied by longstanding
precedent to congressional enforcement of the Civil War
Amendments, is defined in these terms:

"'Whatever legislation is appropriate, that is, adapted
to carry out the objects the [Civil War] amendments
have in view, whatever tends'to enforce submission to
the prohibitions they contain, and to secure to all persons
the enjoyment of perfect equality of civil rights and
the equal protection of the laws against State denial
or invasion, if not prohibited, is brought within the
domain of congressional power.' Ex parte Virginia, 100
U. S. [339,] 345-346." South Carolina v. Katzenbach,
supra, at 327.

Applying this standard, the Court held that the coverage for-
mula of § 4 (b), the ban on the use of literacy tests and related
devices, the requirement that new voting rules must be
precleared and must lack both discriminatory purpose and
effect, and the use of federal examiners were all appropriate
methods for Congress to use to enforce the Fifteenth Amend-
ment. 383 U. S., at 329-337.

The Court's treatment in South Carolina v. Katzenbach of
the Act's ban on.literacy tests demonstrates that, under the
Fifteenth Amendment, Congress may prohibit voting practices
that have only a discriminatory effect. The Court had earlier
held in Lassiter v. Northampton County Board of Elections,
360 U. S. 45 (1959), that the use of a literacy test that was
fair on its face and was not employed in a discriminatory
fashion did .not violate § 1 of the Fifteenth Amendment. In
upholding the.Act's per se ban on such tests in South Carolina
v. Katzenbach, the Court found no reason ,to overrule Lassiter.
Instead, the Court recognized that the'prohibition was an
appropriate method of enforcing the Fifteenth Amendment
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because for many years most of the covered jurisdictions had
imposed such tests to effect voting discrimination and the con-
tinued use of even nondiscriminatory, fairly administered
literacy tests would "freeze the effect" of past discrimination
by allowing white illiterates to remain on the, voting rolls while
excluding illiterate Negroes. South Carolina v. Katzenbach,
supra, at 334. This holding makes clear that Congress may,
under the authority of § 2 of the Fifteenth Amendment, pro-
hibit state action that, though in itself not violative of § 1,
perpetuates the effects of past discrimination.

Other decisions of this Court also recognize Congress' broad
power to enforce the Civil War Amendments. In Katzen-
bach v. Morgan, 384 U. S. 641 (1966), the Court held that
legislation enacted under authority of § 5 of the Fourteenth
Amefidment 12 would be upheld so long as the Court could
find that the enactment "'is plainly adapted to [the] end'"
of enforcing the Equal Protection Clause and "is not prohib-
ited by but is consistent with 'the letter and spirit of the
constitution,' " regardless'of whether the practices outlawed
by Congress in themselves violated the Equal Protection
Clause. 384 U. S., at 651 (quoting McCulloch v. Maryland,
supra, at 421). The Court stated that, " [c]orrectly viewed,,
§ 5 is a positive grant of legislative power authorizing Con-
gress to exercise its discretion in determining whether and
what legislation is needed to secure the guarantees of the
Fourteenth Amendment." 384 U. S., at 651. Four years
later, in Oregon v. Mitchell, 400 U. S. 112 (1970), the Court
unanimously upheld a provision of the Voting Rights Act
Amendments of 1970, Pub. L. 91-285, 84 Stat. 314, imposing
a 5-year nationwide ban on literacy tests and similar require-
ments for registering to vote in state and federal elections.
The Court concluded -that Congress could rationally have

12 Section 5 of the Fourteenth Amendment provides that "[t]he Con-
gress shall have power to enforce, by appropriate legislation, the provisions
of this article."
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determined that these provisions were appropriate methods of
attacking the perpetuation of earlier, purposeful racial dis-
crimination, regardless of whether the practices they prohib-
ited were discriminatory only in effect. See 400 U. S., at
132-133 (opinion of Black, J.);.id., at f 44-147 (opinion of
Douglas, J.); id., at 216-217 (opinion of Harlan, J.); id., at

a-.231-236 (opinion of BRENNAN, WHITE, and MARSHALL, JJ.);
id., at 282-284 (opinion of STEWART, J., joined by BURGER,
C. J., and BLACKMUN, J.).13

It is clear, then, that under § 2 of the Fifteenth Amendment
Congress may prohibit practices that in and of themselves do
not violate § 1 of the Amendment, so long as the prohibitions
attacking racial dik imination in voting are "appropriate," as
that term is defined 1W McCulloch v. Maryland and Ex parte
lirginia 100 U. S. 339 (1880). In the present case, we hold
that the Act's ban on electoral changes that are discriminatory
in effect is an appropriate method of promoting the purposes
of the Fifteenth Amendment, even if it is assumed that § 1 of
the Amendment prohibits only intentional discrimination in
voting. Congress cotqld rationally have concluded that, be-
catjse electoral changes by jurisdictions with a demonstrable
history of intentional racial discrimination in voting create the
risk of purposeful discrimination," it was proper to prohibit
changes that have a discriminatory impact. See South Caro-
lina v. Katzenbach, 383 U. S., at 335; Oregon v. Mitchell,

"3There was no opinion for the Court in this case. Mr. Justice Douglas
e.pressed the view *that the legislation in question was authorized under
§ 5 of the Fourteenth 'Amendment. 400 U. S., at 144-147. The other
eight Members of the Court *believed that the Congress had permissibly
Icted within the authority provided it by § 2 of. the Fifteenth Amend-
ment. 400 U. S., at 132-133 (opinion of Black, J.); id., at 216 (opinion
of Harlan, J.); id.,'at 232-234 (opinion of BRENNAN, WHIm, and MAR-
SHALL, JJ.); id., at 283 (opinion of STEWART, J., joined by BUvoR, C. J.,
and BLAcKMUN, J).

is See South Carolina v. Katzenbach, 383 U. S. 301, 335, and n. 47
(1906) (citing H. R. Rep. No. 439, 89th Cong., 18t Sees., 10-l (1965);
S. Rep. No. 162, 89th Cong., lst Sees., pt. 3, pp. 8, 12 (1965)).
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supra, at 216 (opinion of Harlan, J.). We find no reason,":
then, to disturb Congress' considered judgment that banning
electoral changes that have a discriminatory impact is an
effective method of preventing States from "'undo[ing] or
defeating] the rights recently won' by Negroes." Beer v.
United States, 425 U. S., at 140 (quoting H. R. Rep. No. 91-
397, p. 8 (1969 )).

C
The appellants next assert that, even if the Fifteenth

Amendment authorized Congress to enact the Voting Rights
, Act, that legislation violates principles of federalism articu-
. lated in National League of Cities v. Usery, 426 U. S. 833

(1976). This contention necessarily supposes that National
League of Cities signifies a retreat from our decision in South
Carolina v. Katzenbach, su'ra, where we rejected the argu-
ment that the Act exceeds[] the powers of Congress and
encroaches] on an'area reserved to the States-by the Con-

- stitution," 383 U. S., at 323, and determined that, "[a]s
against the rtc.served powers of the States, Congress may use
a rational means to effectuate the constitutional prohibition
of racial discrimination in voting," id., at 324. To the con-
trary, we find no inconsistency between these decisions.

In National League of, Cities, the Court held that federal
legislation regulating minimt,,i wages and hours could not
constitutionally be extended to employees of state and local
governments. The Court determined that the Commerce
Clause did not provide Congress the authority to enact legis-
lation "directly displac[ing] the States' freedom to structure
integral operations in areas of traditional governmental func-
tions," 426 U. S., at 852, which, it held, included employer-
employee relationships in programs traditionally conducted
by States, id., at 851-852.

The decision in National League of Cities was based solely
on an assessment of congressional power under the Com-
merce Clause, and we explicitly reserved the question "whether
different results might obtain if Congress seeks to affect inte-
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gral operations of state governments by exercising authority
granted it under other sections of the Constitution such as...
§ 5 of the Fourteenth Amendment." Id., at 852, n. 17. The
answer to this question came four dayi later in Fitzpatrick v.
Bitzer, 427 U. S. 445 (1976). That case presented the issue
whether, in spite of the Eleventh Amendment, Congress had
the authority to bring the States as employers within the
coverage of Title VII of the Civil Rights Act of 1964, 42
U. S. C. § 2000e et seq., and to provide that successful plain-
tiffs could recover retroactive monetary relief. The Court
held that this extension of Title VII was an appropriate
method of enforcing the Fourteenth Amendment:

"[W]e think that the Eleventh Amendment, and the
principle of state sovereignty which it embodies, . . . are
necessarily limited by the enforcement provisions of § 5
of the Fourteenth Amendment. In that section Congress
is expressly granted authority to enforce 'by appropriate
legislation' the substantive provisions of the Fourteenth
Amendment, which themselves embody significant limita-
tions on state authority. When Congress acts pursuant
to § 5, not only is it exercising legislative authority that
is plenary within the terms of the constitutional grant,
it is exercising that authority under one section of a con-
stitutional Amendment whose other sections by their own
terms embody limitations on state authority." Fitz-
patrick v. Bitzer, supra, at 456.

We agree with the court below that Fitzpatrick stands for
the proposition that principles of federalism that might other-
wise be an obstacle to congressional authority are necessarily
overridden by the power to enforce the Civil War Amend-
mients '.by appropriate legislation." Those Amendments

'were specifically designed as an expansion of federal power
and an intrusion on state sovereignty. Applying this princi-
ple, we hold that Congress had the authority.to regulate state
'and local voting through the provisions of the Voting Rights
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Act*1 National League of Cities, then, provides no reason to
depart from our decision in South Carolina v. Katzenbach that
"the Fifteenth Amendment supersedes contrary exertions of
state power," 383 U. S., at 325, and that the Act is "an
appropriate means for carrying out Congress' constitutional
responsibilities," id., at 308.16

D
The appellants contend in the alternative that, even if the

Act and its preclearance. requirement were appropriate means
of enforcing the Fifteenth Amendment in 1965, they had out-
lived their usefulness by 1975, when Congress extended the
Act for another seven years. We decline this invitation to
overrule Congress' judgment that the 1975 extension was
warranted.

In considering the 1975 extension, Congress acknowledged
that, largely as a result of the Act, Negro voter registration
had improved dramatically since 1965. H. R. Rep., at 6;
S. Rep., at 13. Congress determined, however, that "a bleaker
side of the picture yet exists." H. R. Rep., at 7; S. Rep., at
13. Significant disparity persisted between the'percentages
of whites and Negroes registered in at least several of the
covered jurisdictions. In addition, though the number of
Negro elected officials had inoreased since 1965, most held
only relatively minor positions, none held statewide office, and

13 Indeed, Fitzpatrick v. Bitzer, 427 U. S. 445 (1976), strongly suggested
this result by citing South Carolina v. Katzenbach, 383 U. S. 301 (1966),
asone of, several cases sanctioning "intrusions by Congress, acting under
the Civil War Amendments, into the judicial, executive, and legislative
spheres of autonomy previously reserved to the States. The legislation
considered in each case was grounded on the expansion of Congress'
powers--with the corresponding diminution of state sovereignty-found
to be intended by the Framers and made part of the Constitution upon
the States' ratification of. those Amendments, a phenomenon aptly de-
scribed as a 'carv[ing] out' in Ex parte Virginia, [100 U. S. 339, 346
(1880)]." Fitzpatrick v. Bitzer, supra, at 455-456.

" See also Katzenbach v. Morgan, 384 U. S. 641, 646-647 (1966).



807

CITY OF ROME v. UNITED STATES 181

156 Opinion of the Court

their number in the state legislatures fell far short of being
representative of the number of Negroes residing in the cov-
ered jurisdictions. Congress concluded that, because minority
political progress under the Act, though "undeniable," had
been "modest and spotty," extension of the Act was warranted.
H. R. Rep., at 7-11; S. Rep., at 11-19.

Congress gave careful consideration to the propriety of
readopting § 5's preclearance requirement. It first noted that

f[ i]n recent years the importance of this provision has become
widely recognized as a means of promoting and preserving
minority politicepl gains in covered jurisdictions." H. R. Rep.,
at 8; S. Rep., at 15. After examining information on the
number and types of submissions made by covered jurisdic-
tions and the number and nature of objections interposed by
the Attorney General, Congress not only determined that § 5
should be extended for another seven years, it gave that provi-
sion this ringing endorsement:

"The recent objections entered by the Attorney Gen-
eral ... to Section 5 submissions clearly bespeak the con-
tinuing need for this preclearance mechanism. As regis-
tration and voting of minority citizens increases [sic],
other measures may be resorted to which would dilute
increasing minority voting strength.

"The Committee is convinced that it is largely Sec-
tion 5 which has contributed to the gains thus far
achieved in minority political participation, and it is like-
wise Sect[i]on 5 which serves to insure that that progress
not be destroyed through new procedures and techniques.
Now is not the time to remove those preclearance pro-
tections from such limited and fragile success." H. R.
Rep., at 10-11.'

See also S. Rep., at 15-19.
It must not be forgotten that in 1965, 96 years after ratifica-

,tionl of the Fifteehth Amendment extended the right to vote
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to all citizens regardless of race or color, Congress found that
racial discrimination in voting was an "insidious and pervasive
evil which had been perpetuated in certain parts of our coun'
try through unremitting and ingenious defiance of the Consti-
tution." South Carolina v. Katzenbach, 383 U. S., at 309. In
adopting the Voting Rights Act, Congress sought to remedy
this century of obstruction by shifting "the advantage of time
and inertia from the perpetrators of the evil to its victims."
Id., at 328. Ten years later, Congress found that a 7-year
extension of the Act was necessary to preserve the "limited
and fragile" achievements of the Act and to promote further
amelioration of voting discrimination. When viewed in this
light, Congress' considered determination that at least another
7 years of statutory remedies were necessary to counter the
perpetuation of 95 years of pervasive voting discrimination is
both unsurprising and unassailable. The extension of the
Act, then, was plainly a constitutional method of enforcing
the Fifteenth Amendment.

E
As their final constitutional challenge to the Act," the in-

d vidual appellants argue that, because no elections have been
held in Rome since 1974, their First, Fifth, Ninth, and Tenth
Amendment rights 'as private citizens of the city have been
abridged. In blaming the Act for this result, these appellants
identify the wrong culprit. The Act does not restrict private
political expression or prevent a covered jurisdiction from
holding elections; rather, it simply provides that elections may
be held either under electoral rules in effect on November 1,
1964, or under rules adopted since that time that have been
properly precleared. When the Attorney Qeneral refused to
preclear the city's electoral changes, the city had the authority
to conduct elections under its electoral scheme in effect on

IT We do not reach the merits of the appellants' argument that the Act
violates the Guarantee Clause, Art. IV, § 4, since that-issue is not justi-
ciable. See, e. g., Baker v. Carr, 369 U. S. 186 (1962).
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November 1, 1964. Indeed, the Attorney. General offered
to preclear any technical amendments to the city charter
necessary to permit elections under the pre-existing scheme or
a modification of that scheme consistent with the Act. In
these circumstances, the city's failure to hold elections can
only be attributed to its own officials, and not to the operation
of the Act. a I

IV
Now that we have reaffirmed our holdings in South Caro-

lina v. Katzenbach that the Act is "an appropriate means for
carrying out Congress' constitutional responsibilities" and is
(,consonant with all . . . provisions of the Constitution," 383
U. S., at 308, we must address the appellants' contentions that
the 1966 electoral changes and the annexations disapproved by
the Attorney General do not, in fact, have a discriminatory
effect. We are mindful that the District Court's findings of
fact must be upheld unless they are clearly erroneous.

A

We conclude that the District Court did not clearly err in
finding that. the city had failed to prove that the 1966 elec-
toral changes would not dilute the effectiveness of the Negro
vote in Rome.' The District Court determined that racial
bloc voting existed in Rome. It found that the electoral
changes from plurality-win to majority-win elections, num-
bered posts, and staggered terms, when combined with the
presence of racial bloc voting and Rome's majority white pop-
ulation and at-large electoral system, would dilute Negro vot-
ing strength. The District Court recognized that, under the
pre-existing plurality-win system, a Negro candidate would
have a fair opportunity to be elected by a plurality of the vote

s Under § 5, the city bears the burden of proving lack of discrimina-
tory purpose and effect. Beer v. United States, 425 U. S. 130, 140-141
(1976); Georgia v. United States, 411 U. S. 526, 538 (1973); South
Carolina v. Katzenbach, 383 U. S., at 335. -

I
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if white citizens split their votes among several white can-
didates and Negroes engage in "single-shot voting" in his
favor.1  The 1966 change to the majority vo7i rnoff elec-
tion scheme significantly decreased'the opportunity for such
a Negro candidate since, "even if he gained a plurality of votes
in the general election, [he] would still have to face the
runner-up white candidate in a head-to-head runoff election
in which, given bloc voting by race and a white majority, [he]
would be at a severe disadvantage." 472 F. Supp., at 244
(footnotes omitted).20

19 Single-shot voting has been described as follows:
"Consider [a] town of 600 whites and 400 blacks with an at-large elec-

tion to choose four council members. Each voter is able to cast four
votes. Suppose there are eight -white candidates, with the votes of the
whites split among them approximately equally, and one black candidate,
with all the blacks voting for him and no one else. The result is that
each white candidate receives about 300 voies and the black Candidate
receives 400 votes. The black has probably won a seat. This technique
is called single-shot voting. Single-shot voting enables a minority group
to win some at-large seats if it-concentrates its vote behind a limited
number of candidates and if the vote of the majority is divided among a
number of candidates." U. S. Commission on Civil Rights, The Voting
Rights Act: Ten Years After, pp. 206-207 (1975).

20 The District Court found that Rome's Negro citizens believed that a
Negro will never be elected as long as the city's present electoral system
remains in effect. 472 F. Supp., at 226. Only four Negroes have ever
sought elective office in Rome, and none of them was elected. The
campaign of the Reverend Clyde Hill, who made the strongest showing
of the four, indicates both the presence of racial bloc voting in the city
and the dilutive effect of the majority vote/runoff election scheme adopted
in 1966. The city's elections- were operated under that scheme when
Rev. Hill ran for the Board of Education in 1970. With strong support
from the Negro community, Rev. Hill A-r pi-st three white opponents
and received 921 votes in the general election, his opponents re-
ceived 909, 407, and 143 votes, respectively. /fev. flI then, would have
been elected under the pre-1966 plurality-w n votifig scheme. Under the
majority-win/runoff election provisions adopted in 1966, however, a runoff
election was held, and the white candidate who was the runner-up in the
general election defeated Rev. Hill by a vote of 1409-1142.
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The District Court's further conclusion that the city had
failed to prove that the numbered posts, staggered terms, and
Board of Education residency provisions would not have the
effect of forcing head-to-head contests between Negroes and
whites and depriving Negroes of the opportunity to elect a
candidate by single-shot voting, id., at 245, is likewise not
clearly erroneous.-" The District Court's holdings regarding
all of the 1966 electoral changes are consistent with our state-
ment in Beer v. United States, 425 U. S., at 141, that "the
purpose of § 5 has always been to insure that no voting pro-
cedure changes would be made that would lead to a retrogres-
sio. in the position of racial minorities with respect to their
effective exercise of the electoral [process]."

B
The District Court also found that the city had failed

to meet its burden of proving that the 13 disapproved
annexations did not dilute the Negro vote in Rome. The

21 In so holding, the District Court relied on this analysis by the
United States Commission on Civil Rights:

"'There are a number of voting rules which have the effect of frus-
trating single-shot voting .... (Ilnstead of having one race for four
positions, there could be four races, each for only one position. Thus for
post no. I there might be one black candidate and one white, with the
white winning. The situation would be the same for each post, or seat-
a black candidate would always face a white in a head-to-head contest
and would not be able to win. There would be no opportunity for single-
shot voting. A black still might win if there were more than onedwhite
candidate for a post, but this possibility would be eliminated if there was
also a majority requirement.

"'(Second,] each council member might be required to live in a separate
district but with voting still at.large. This-just like numbered posts--
separates one contest into a number of individual contests.

"'(Third,] the terms of council members might be staggered. If each
member has a 4-year term and one member is elected each year, then
the opportunity for single-shot voting will never arise.'" 472 F. Supp., at
244, n: 95 (quoting U. S. Commission on Civil Rights, supra n. 19, at
207-208).

93-706 0 - 83 - 52
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city's argument that this finding is clearly erroneous is severely
undermined by the fact that it failed to present any evidence
shedding meaningful light on how the annexations affected the
vote of Rome's Negro community.

Because Rome's failure to preclear any of these annexa-
tions caused a delay in federal review and placed the annexa-
tions before the District Court as a group, the court was
correct in concluding that the cumulative effect of the 13
annexations must be examined from the perspective of the
most current available population data. Unfortunately, the
population data offered by the city was quite uninformative.
The city did not present evidence on the current general popu-
lation and voting-age population of Rome, much less a break-
down of each population category by race." Nor does the
record reflect current information regarding the city's regis-
tered voters. The record does indicate the number of Negro
and white registered voters in the city as of 1975, but it is
unclear whether these figures included persons residing in the
annexed areas in dispute.

Certain facts are clear, however. In February 1978, the
most recent date for which any population data were compiled,
2,582 whites and only 52 Negroes resided in the disapproved
annexed areas. Of these persons, 1,797 whites and only 24

" In City of Richmonid v. United States, 422 U. S. 358 (1975), and
City of Petersburg v. United States, 354 F. Supp. 1021 (DC 1972), sum-
marily aff'd, 410 U. S. 962 (1973), evidence of the racial composition of
the general population was used to assess the impact of annexations on the
importance of the Negro vote in the community. This .information, when
coupled with data on the racial composition of the community's voting-
age population, provides more probative evidence in such cases than does
voter registration data, which may perpetuate the effects of prior dis-
crimination in the registration of voters, Ely v. Klahr, 403 U. S. 108, 115,
n. 7 (1971); Burns v. Richardson, 384 U. S. 73, 92-93 (1966), or reflect
a belief among the Negro population that ;t cannot' elect a candidate of
its choice, cf. n. 20, supra. Clirrent voting-age population -ata are pro-
,bative because they indicate the electoral potential of the minority
community.
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Negroes were of voting age, and 823 whites and only 9 Negroes
were registered voters. We must assume that these persons
moved to the annexed areas from outside the city, rather than
from within the preannexation boundaries of the city, since
the city, which bore the burden of proof, presented no evidence
to the contrary.

The District Court properly concluded that these annexa-
tions must be scrutinized under the Voting Rights Act. See
Perkins v. Matthews, 400 U. S., at 388-390. By substantially
enlarging the city's number of white eligible- voters without
creating a corresponding increase in the number of Negroes,
the annexations reduced the importance of the votes of Negro
citizens who resided within the preannexation boundaries of
the city. In these circumstances, the city bore the burden of
proving that its electoral system "fairly reflects the strength
of the Negro community as it exists after the annexation[s]."
City of Richmond v. United States, 422 U. S., at 371. The
District Court's determination that.the city failed to meet this
burden of proof for City Commission elections was based on
the presence of three vote-dilutive factors: the at-large elec-
Toral system, the residency requirement for officeholders, and
the high degree of racial bloc voting. Particularly in light of
the inadequate evidence introduced by the city, this determi.
nation cannot be considered to be clearly erroneous.

The judgment of the District Court is affirmed.

It is so ordered.

MR. JUSTICE BLACKMUN, concurring.
I join the Court's opinion but write separately to state my

understanding of the effect of the holding in Part IV-B. The
Court there affirms, as not clearly erroneous, the District
Court's determination that the city of Rome failed to meet
its burden of disproving that the 13 disputed annexations had
a discriminatory effect. That issue, for me, is close, but I
accept the District Court's ruling. The holding, however,
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does seem to have the anomalous result of leaving the voters
residing in those annexed areas within the jurisdiction of
Rome's Board of Education, but outside the jurisdiction of its
City Commission.* As the appellees point out, however, Brief
for Appellees 40-42, affirmance of the District Court's holding
does not preclude the city from altering this anomaly.

It seems significant to me that the District Court adopted
the remedial device of conditioning its approval of the an-
nexations on Rome's abandonment of the residency require-
ment for City* Commission elections. It thus denied the city's
motion for approval of the annexations "without prejudice to
renewal upon the undertaking of suitable action con-
sistent with the views expressed herein." 472 F. Supp. 221,
249 (DC 1979). This remedial device, conditioning the
approval of annexations on the elimination of pre-existing dis-
criminatory aspects of a city's electoral system, was developed
in City of Petersburg v. United States, 354 F. Supp. 1021
(DC 1972), summarily aI'd, 410 U. S. 962 (1973), and
expressly approved by this Court in City of Richmond v.
United States, 422 U. S. 358, 369-371 (1975).

I entertain some doubt about the District Court's apparent
conclusion that the residency requirement for Commission elec-
tions, standing alone, would render the postannexation elec-
toral system of Rome one that did not "fairly recognize] the
minority's political potential," within the meaning of City
of Richmond. Id., at 378. The discriminatory effect of a
residency requirement in an at-large election system results
from its necessary separation of one contest into a number of
individual contests, thereby frustrating minority efforts to
utilize effectively single-shot voting. See ante, at 185, n. 21.

*The Attorney General, in response to the city's motion for reconsid-
eration of its submissions, agreed to preclear the 13 annexations for pur-
poses of Board of Education elections. That decision was based solely on
the fact that there was nc residency requirement for Board of Education
elections under Rome's pre-1966 electoral rules. See ante, at 160, 162.
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And in a city the size of Rome, one might reasonably conclude
that a requirement that one Commission member reside in
each of nine wards would have such an effect. The District
Court failed to analyze, however, the impact of the Attorney
General's preclearance of Rome's reduction of the number of
wards in the city from nine to three. The potential for effec-
tive single:shot voting would n4ot be frustrated by a require-
ment that three commissioners be elected from each of three
wards, so long as candidates were not required to run for a
particular "numbered post" within each ward. Given the
Attorney General's preclearance of the reduction of the num-
ber of wards from nine to three, the latter requirement is one
that the District Court should have considered in determining
whether the presence of 'a residency requirement would neces-
sarily lead to the conclusion that Rome's postannexation elec-
toral system is one that does not fairly recognize the minority's
political potential.

I do not dissent from the affirmance of the District Court's
holding with respect to the annexations, however, because the
appellees have conceded that Rome need not abandon its
residency requirement in order to keep the annexed areas
within the jurisdiction of the City Commission. Appellees
state:

"If the City wished to retain both a residency require-
ment and at-large elections, . . . it could couple its pre-
1966 procedures with its subsequent shift to a system of
electing three commissioners from each of three wards.
(The Attorney General had not objected to the change
from nine wards to three larger wards.) When candi-
dates are running concurrently for three unnumbered
positions in each of the three wards, without a majority-
vote requirement, there can be no head-to-head contest,
and single-shot voting by black voters would give them a
chance to elect the candidate they supported." Brief
for Appellees 41-42.
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Thus, on the understanding that the Attorney General
would not object to the District Court's approval of the an-
nexations insofar as they expand the jurisdiction of the
City Commission, if the city either eliminates the residency
requirement and returns to a nine ward system, or retains the
residency requirement and the three-ward system -that has
been in effect since 1966, I join in Part IV-B of the Court's
opinion.

MR. JUSTICE STEVENS, concurring.
Although I join the Court's opinion, the dissenting opinions

prompt me to emphasize two points that are crucial to my
analysis of the case; both concern the statewide nature of the
remedy Congress authorized when it enacted the Voting Rights
Act of 1965. The critical questions.are: (1) whether, as a
statutory matter, Congress has prescribed a statewide remedy
that denies.local political units within a covered State the
right to "bail out" separately; and (2) if so, whether, as a
constitutional matter, such statewide relief exceeds -the en-
forcement powers of Congress. If, as I believe, Congress
could properly impose a statewide remedy and in fact did'
so in the Voting Rights Act, then the fact that the city of
Rome has been innocent of any wrongdoing for the last 17
years is irrelevant; indeed, we may assume that there has
never been any-racial discrimination practiced in the city of
Rome. If racially discriminatory voting practices elsewhere
in the State of Georgia were sufficiently pervasive to justify
the statewide remedy Congress prescribed, that remedy may
be applied to each and every political unit within the State,
including the city of Rome.

I

Section 5 of the Voting Rights Act imposes certain restric-
tions on covered States and their political subdivisions, as well
as on political subdivisions in noncovered States that have
been separately designated as covered by the Attorney General
pursuant to § 4 (b) of the Act. Section 4 (a) of the Act
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permits both States and separately designated political sub-
divisions in noncovered States to bail out of § 5's restrictions
by demonstrating that they. have not engaged in racially dis-
criminatory voting practices for a period of 17 years. In
United States v. Board of Commissioners of Sheffield,. Ala.,
435 U. S. 110, the Court construed the word "State" as used
in §§ 4 (a) and 5 to include' all political units within a State
even though they did not satisfy the statutory definition of a
"political subdivision," 1 and even though that definition had
been added to the statute for the express purpose of limiting
coverage.2

My opinion that the Sheffield Court's construction of the
At was erroneous does not qualify the legal consequences of
that holding. See Dougherty County Board of Education v.
White, 439 U. S. 32, 47 (STEVENs, J., concurring)." Nor does
it prevent me from joining the Court's holding today that a
political unit within a covered State is not entitled to bail
out under § 4 (a).' For both the plain language of the statute

Section 14 (c) (2) of .the Act, as set forth in 42 U. S.'C. § 19731 (o)
(2), provides:

"The term 'political subdivision' shall mean any county or parish,
except that where registration for voting is not conducted under the
supervision of a county or parish, the term shall include any other sub-
division of a State which conducts registration for voting."

2 See 435 U. S., at 142-143 (S'rzvus, J., dissenting).
3In any event, the city of Rome may be subject to § 5 even under

the reasoning of my dissent in Sheffield. As noted above, political sub-
divisions (i. e., counties and other subdivisiouns that register voters) in
covered States are clearly subject to the restrictions of § 5. In this case
the city of Rome registered voters from 1964 to 1969, when the respon-
sibility was transferred to Floyd County, see Stipulation No. 5, App. 58.
Thus, from 1965 to 1969, the city was clearly covered by the Act. Because
it did not preclear the transfer of voting registration to th& county, ibid.,
it at least arguably remains a "political subdivision" for purposes of both
J§ 4 (a) and 5.

' It should be noted that there is some tension between the Court's lan-
guage in Sheffield and its statement today that Shefidd did not "suggest
that a municipality in a -covered State is itself a 'State' for purposes of
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and its legislative history unambiguously indicate that only
covered States and separately designated political subdivisions
in noncovered States are entitled to take advantAge of that
provision. See § 4 (a) and H. R. Rep. No. 439, 89th Cong.,
1st Sess., 14 (1965), quoted ante, at 169. The political sub-
divisions of a covered State, while subject to § 5's preclearance
requirements, are not entitled to bail out in a piecemeal
fashion; rather, they can only be relieved of their preclearance
obligations if the entire State meets the conditions for a
bailout.

Given the Court's decision in Sheffield that all political
units in a covered State are to be treated for § 5 purposes as
though they were "political subdivisions" of that State, it
follows that they should also be treated as such for purposes
of § 4 (a)'s bailout provisions. Moreover, even without the
Sheffield decision, it would be illogical to deny separate bail-
out relief to larger political units such as counties-which are
clearly politicall subdivisions" as that term is defined in
§ 14 (c) (2)- -and to grant it to smaller units such as munici-
palities and school boards.

II

The second question is whether Congress has the power to
prescribe a statewide remedy for discriminatory voting prac.

the § 4 (a) exemption procedure." See ante, at 168. Compare the latter
statement with, e. g., 435 U. S., at 128, where the Court stated that it
was -"wholly logical to interpret 'State . . . with respect to which' § 4 (a)
is in effect as referring to all political units. within it." See also id., at
129, n.- 17:
"Our Brother STEvENs' dissent misconceives the basis for the conclusion
that § 5's terms are susceptible of an interpretation under which Sheffield
is covered. We believe that the term 'State' can bear a meaning that
includes all state actors within it and that, given the textual interrela-
tionsbip between .§ 5 and § 4 (a) and the related purposes of the two
provisions, such a reading is a natural one."

To the extent that the Court has disavowed the foregoing comments, -

I, of course, agree. . -
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tices if it does not allow political units that can prove them--
selves innocent of discrimination to bail out of the statute's
coverage. In Part III-B of its opinion, the Court explains
why Congress,:under the authority of § 2 of the Fifteenth
Amendment, may prohibit voting practices that have a dis-
criminatory effect in instances in which there is ample proof
ofe a longstanding tradition of purposeful discrimination. I
think it is equally clear that remedies for discriminatory prac-
tices that were widespread within a State may be applied to
every governmental unit within the State even though some of
those local units may have never engaged in purposeful dis-
crimination themselves.5 Ih short, Congress has the constitu-
tional power to regulate voting practices in Rome, so long
as it has the power to regulate such practices in the entire
State of Georgia. Since there is no claim that the entire State
is entitled to relief from the federal restrictions, Rome's
separate claim must fail.

I therefore join the Court's opinion.

MR, JUSTICE POWELL, dissenting.
Two years ago this Court held that the term "State" in
4 (a), of the Voting Rights Act includes all political sub-

divisions that control election processes, and that those sub-

3 The same principle applies to a court's exercise of its remedial powers.
Thus,v in an antitrust action, a remedy may be appropriate even though
it "curt ail[s). the exercise of liberties that the [defendant] might other-
wise enjoy." National Society of Professional EnQineers v. United States,
435 U. S. 679, 697. Similarly, in constitutional cases, a court may
impose a remedy that requires more of the defendant than the Constitu-
tion itself would require in the absence of any history of wrongdoing. See,
,e..g., Houchins v. KQED, Inc., 438 U. S. 1, 40 (STEVENS, J., dissenting).
The Court has rdcenhtly applied this principle to school desegregation cases,
holding that a sysi'emwide remedy-'as opposed to a remedy concentrating
on specific instances of discrimination-may be justified by a prior history
of pervasive, systemwide discrimination. Golumbus Board of Education
v. Penick, 443 U. 8: 449; Dayton Board of Education v. Brinkman, 443
U. S. 526.
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divisions are subject to the requirement in § 5 of the Act
that federal authorities preclear changes ' voting procedures.
United States v. Board of Commissiont f Sheffield, Ala.,
435 U. S. 110 (1978) (Sheffield). Today the Court concludes
that those subdivisions are not within the term "State" when
it comes to an action to "bail out" from the preclearance
requirement. Because this decision not only conflicts with
Sheffield but also raises grave questions as to the constitution-
ality of the Act, I dissent.

Although I dissent on statutory and constitutional grounds,
the need to examine closely the Court's treatment of the
Voting Rights Act is sharply illustrated by the facts of this
case. In Rome, a city of about 30,000, approximately 15% of
the registered voters are black. This case involves two types
of local action affecting voting. First, in 1966 the Georgia
Assembly established a majority vote requirement for the City
Commission and the Board of Education, and reduced the
number of election wards from nine to three. Under the naew
arrangement, three city commissioners and two members of
the Board of Education are chosen from each ward for num-
bered posts.' Second, between 1964 and 1975 Rome com-
pleted 60 territorial annexations, 13 of which are at issue in
this case. The annexations allegedly diluted the black vote
in Rome by disproportionately adding white voters. But
9 of the 13 relevant tracts of land were completely unpopu-
lated when they were taken over by the city. By 1978 the
additional white voters in the annexed land had caused a
net decline of 1% in the black share of Rome's electorate.'

I As part of the package of revisions, the Assembly increased the Board
-of Education from five to six members, eased voter registration require-
ments, and shifted registration responsibility to the county. 472 -F. Supp.
221, 224 (DC 1979).

2 The statistics on this question are not altogether satisfactory, since
the 1978 population of the annexed areas must be compared to 1975
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There is substantial conflict between the ultimate ruling of
the three-judge District Court in this case and its findings of
fact. That court made a finding that Rome has not employed
a illiteracy test or other device.., as a prerequisite to voter reg-
istration during the past seventeen years," and that "in recent
years there have been no other direct barriers to black voting
in Rome." 472 F. Supp. 221, 224,- 225 (DC 1979). The
court observed that whitk officials have encouraged blacks to
ruro for office, that there no evidence of obstacles to politi-
cal candidacy by blacks, and that a recent black contender for
the Board of Education narrowly lost a runoff with 45% of the
vote (in a city where blacks make up only 15% of the voters).
Although no black has been elected to the municipal govern-
ment, the court stated that the "white elected officials of
Rome... are responsive to the needs and interests of the black
community," and actively seek black political support. Id.,
at 225. Indeed, the District Court concluded that in Rome
"the black community, if it chooses to vote as a group, can
probably determine the outcome of many if not most con-
tests." Ibid.

Despite these findings, the District Court refused to approve
the annexations or the changes in voting procedures. The
court held that the city had not proved that the annexations
and voting changes did not reduce the political influence of
Rome's blacks. Id., at 245, 247. I have many reservations
about that conclusion. I note in particular that a black can-
didate running under the challenged election rules commanded

voter registration totals. Given that 16.6% of the city's voters were
bla&k in 1975, that percentage drops only to 15.6% after adding the 823
white voters and 9 black voters who lived in the annexed areas in 1978.
See Brief for Appellees 38, n. 26.

I The District Court. also noted that the city has "made an effort to
upgrade some black neighborhoods," has subsidized the transit system
which has a predominantly black ridership, and has hired a number of
blacks for skilled and supervisory positions in'the municipal government.
472 F. Supp., at 225.
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three times the share of votes that the black community holds.
Moreover, nine of the annexations' at issue were of vacant
land and thus had no effect at all on voting when they
occurred. Nevertheless, I need not consider whether the Dis-
trict Court's ruling on the evidence is clearly erroneous.
Rather, I cite the apparent factual inconsistencies of the hold-
ing below because they highlight how far the courts, including
this Court, have departed from the original understanding of
the Act's purpose and meaning.4 Against this background, I
address the substantive questions posed by this case.

Under § 4 (a) of the Voting Rights Act a State or political
subdivision can attempt to end its preclearance obligations
through a declaratory jitdgment action (or "bailout") in the
District Court for the District of Columbia. 42 U. S. C.
§ 1973b (a). Bailout must be granted if the District Court
finds that in that jurisdiction no "test or device has been used
during the seventeen years preceding the filing of the action
for the purpose or with the effect of denying or abridging the
right to vote on account of race or color." Ibid. The District
Court expressly found that the city of Rome meets this stand-
ard and that blacks participate actively in Rome's political
life. See supra, at 195. These findings demonstrate that the
city has satisfied both the letter and the spirit of the bailout
provision. Nevertheless, 'the District Court held that as long
as Georgia is covered by § 5 of the Act, the city of Rome may
not alter any voting practice without the prior approval of
federal authorities.8

4 The Court's opinion simply ignores the most relevant facts. In so
doing, the Court averts its eyes from the central paradox of this case:
Even though Rome has met every criterion established by the Voting
Rights Act for protecting the political rights of minorities, the Court holds
that the city must remain subject to preclearance.

3 Section 5 permits two methods of preclearance. A local government
may ask the District Court for the District of Columbia for a ruling that
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The Court today affirms the decision of the District Court,
and holds that no subdivision may bail out so long as its
State remains subject to preclearance. This conclusion can
be reached only by disregarding the terms of the statute as we
have interpreted them before. Section 4 (a) makes bailout
available to "such State or subdivision," language that refers
back to the provision's ban on the use 6f literacy tests (i) "in
any State" reached by § 4 (b) of the Act, or (ii) "in any
political subdivision" which is covered "as a separate unit."
Because the entire State of Georgia is covered under § 4 (b),
this case concerns the first category in that definition.' Thus
the crucial language here, as in Sheffield, is § 4 (a)'s prohibi-
tion of tests or devices "in any State" covered under § 4 (b).

the voting change is acceptable, orit may submit the change to the At-
torney General. for him to accept or reject within 60 days. 42 U. S. C.
§ 1973c. The administrative procedure is used almost exclusively, since
it takes less time.

6Section 4 (a), as set forth in 42 U. S. C. § 1973b (a), provides in
relevant part:

"To assure that the right of citizens of the United States to vote is
not denied or abridged on account of race or color, no citizen shall be
denied the right to vote in any Federal, State, or local election because
of his failure to comply with any test or device in any State with respect
to which the determinations have been made under the first two sen.
tences of subsection (b) of this section or in any political subdivision
with respect to which such determinations have been made as a separate
unit, unless the United States District Court for the District of Columbia
in an action for a declaratory judgment brought by such State or sub-
division against the United States has determined that no such test or
device has been used during the seventeen years preceding the filing of the
action for the purpose or with the effect of denying or abridging the right
to vote on account of race or color. . . ." (Emphasis supplied.)

I Under § 4 (b), a State or political subdivision is subject to the Act if
the Director of the Census finds that less than 50% of the eligible popu-
Lition voted in the last Presidential election, and the Attorney General
determines that a discriminatory "test or device" was maintained in the
jurisdiction in 1964. Those determinations, 'which are unreviewable, trig-
ger the application of the preclearance requirement of § 5. 42 U. S. C.
if 1973b (b), 1973d:
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The Sheffield Court emphasized the territorial content of this
key phrase. The Court reasoned that by referring to dis-
criminatory practices "in" a State, Congress extended the ban
on tests and devices to all political subdivisions with any con-
trol over voting. 435 U. S., at 120. Since the same language
in § 4 (a) also defines the applicability of § 5, the Court con-
tinued, subdivisions must also be subject to preclearance.
Consequently, federal authorities now must review all changes
in local voting rules and regulations in States covered by the
Act. 435 U. S., at 126-127.

The availability of a bailout action is defined by exactly the
same phrase that the Court interpreted in Sheffield. In the
bailout context, however, the Court today finds that the lan-
guage does not reach political subdivisions. The Court thus
construes the identical words in § 4 (a) to have one mean-
ing in one situation and a wholly different sense when applied
in another context. Such a protean construction reduces the
statute to irrationality.

This irrationality is evident in the contrast between the
rights of localities like Rome that are in States covered by
§ 4 (b), and those of covered local governments that are lo-
cated in States not covered by the Act. Twenty-eight sub-
divisions in the latter group have bailed out from the pre-
clearance obligation in six separate actions." Yet the only

* Counties of Choctaw and McCurtain, Okla. v. United States, C. A.
No. 76-12,50 (D(C May 12, 1978) (two counties); New Mexico, Curry,
McKinley and Otero Counties v. United States, C. A. No. 76-0067 (DC
July 30, 1976) (three counties); Maine v. United States, C. A. No. 75-
2125 (DC Sept. 17, 1976) (13 municipalities and 5 "plantations");'Wake
County, N. C. v. United States, C. A. No. 1198-88.(DC Jan. 23, 1967)
(one county); Elmore County, Idaho v. United States, C. A. No. 320-68 "
(DC Sept. 22, 1966) (one county); Apache, Navaho and Coconino
Counties, Ariz. v. United States, 256 F. Supp. 903 (DC 1966) (three
counties). Three counties in New York City bailed out in 1972, New
York v. United States, C. A. No. 2419-71 (DC Apr. 13, 1972), but
the bailout order was rescinded two years later after a District Court
found that the State had conducted elections in English only, thereby
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difference between those governments and the city of Rome
is that the State in which Rome is located is itself subject to
the Voting Rights Act. There is no reasoned justification
for allowing a subdivision in North Carolina to bail out but
denying a similar privilege to a subdivision in Georgia when
both have been found to be in full compliance with the bail-
out criteria.

The District Court acknowledged, and the Court today does
not deny, the "abstract force" of this argument. The argu-
ment nevertheless fails, according to the Court's opinion, for
two reasons: (i) Shefeld "did not hold that cities such as
Rome are 'political subdivisions'" or "States," but merely sub;
jected such entities to the preclearance requirement of § 5; and
(ii) congressional Reports accompanying the Voting Rights
Act of 1965 state that bailout should not be available to a sub-
division located in a State covered by the Act. Ante, at 168-
169. Neither reason supports the Court's decision. ThatSheI-
field did not identify cities like Rome as "States" or "political
subdivisions" as defined by the Act does not answer the point
that the construction of "State" in Sheffield should control
the availability of bailout. Both in terms of logic and of
fairness, if Rome must preclear it must also be free to bail
out. Second, it is elementary that where the language of a
statute is clear and unambiguous, there is no occasion to look
at its legislative history. We resort to legislative materials
only when the congressional mandate is unclear on its face.

violating the Act. New 'York v. United States, C. A. No. 2419-71 (DC
Jan. 18, 1974) (referring to Torres v. Sachs, C. A. No. 73-3921 (CES)
(SDNY Sept. 27, 1973)), summarily aff'd, 419 U. S. 888 (1974).

Bailout- was denied in one action involving a local subdivision, Oton
County,, N. C. v. United States, 395 U. S. 285 (1969), and three were
dismissed by stipulation of the parties, Board of Commiwoner,, El Paso
County, Colo. v. United States, C. A. No. 77-0185 (DC No. 8, 1977);
Yuba County, Cal. v. United States, C. A. No. 75-2170 (DC May 25,
1976); Ncwh County, N. C. v. United State, C. A. No. 1702-88 (DC
Sept. 26, 1969).
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Ex parte Collett, 337 U. S. 55, 61 (1949); United States v.
Oregon, 366 U. S, 643, 648 (1961). Although "committee
reports in particular are often a helpful guide to the meaning
of ambiguous statutory language, even they must be disre-
garded if inconsistent with the plain language of the statute."
Gooding v. United States, 416 U. S. 430, 468 (1974)
(MARSHALL, J., dissenting).

After Sheffield, there can be little dispute over the meaning
of "State" as used in § 4 (a): It includes all political subdivi-
sions that exercise control over elections." Accordingly, there
is no basis for the Court's reliance on congressional state-
ments that are inconsistent with the terms of the statute. If
§ 4 (a) imposes the burden of preclearance on Rome, the same
section .must also relieve that burden when the city can
demonstrate its compliance with the Act's quite strict require-
ments for bailout.

III
There is, however, more involved here than incorrect con-

struction of the statute. The Court's interpretation of § 4 (a)
renders the Voting Rights Act unconstitutional as applied to
the city of Rome. The preclearance requirement both in-
trudes on the prerogatives of state and local governments and
abridges 'the voting rights of .all citizens in States covered
under the Act. Under § 2 of the Fifteenth Amendment, Con-
gress may impose such constitutional deprivations only if it is
acting to remedy violations of voting rights. See South
Carolina v, Katzenbach, 383 U. S. 301, 327-328 (1966);
Katzenbach v. Morgan, 384 U. S. 641, 667 (1966) (Harlan, J.,
dissenting). in view of the District Court finding that Rome
has not denied or abridged the voting rights of blacks, the

9 This construction applies to political subdivisions defined .by § 14 (c)
(2) of the Act, 42 U. S. C. § 19731 (c)(2), as well as to governments like
Rome that do not fall within that statutory definition. Thus, under
Sheffield's statutory interpretation, all subdivisions in States covered by
the Act should be entitled to bail out. The constitutional analysis of
Part III, infra, reaches the same conclusion.
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Fifteenth Amendment provides no authority for con.tjnuing
those deprivations until the entire State of Georgia satisfies
the bailout standards of § 4 (a). 0

When this Court first sustained the Voting Rights Act of
1965, it conceded that the legislation was "an uncommon exer-
cise of congressional power." South Carolina v. Katzenbach,
supra, at 334. The Court recognized that preclearance under
the Act implicates serious federalism concerns. 383 U. S., at
324-327. As MR. JUSTICE STEVENS noted in Sheffield, the
statute's "encroachment on state sovereignty is significant
and undeniable." 435 U. S., at 141 (dissenting opinion).'
That.encroachment is especially troubling because it destroys
local control of the means of self-government, one of the cen-
tral values of our polity.12 Unless the federal structure pro-

to in view of the narrower focus of my approach to the statutory and
constitutional issues raised in this case, I do not reach the broad analysis
offered by MR. JUSTICE REHNQUIST's dissent.

11 Other Justices have expressed the same concern. R. g., Sputh Carolina
v. Katztenbach, 383 U. S. 301, 358 (1966) (Black, J., concurring and dis-
senting); Allen v. State Board of Elections, 393 U. S. 544, 588, and n. 4
(1969) (Harlan, J., concurring in part and dissenting in part); see also
Georgia v. United Stats, 411 U. S. 526, 545 (1973) (PoWiLL,, J.,
dissenting).

In National Leaue of Cities v. Userj, 426 U. S. 833, 856, n. 20 (1976),
the Court noted that because political subdivisiorW "derive their authority
and power from their respective States," their integrity, like that of the
States, is protected by the principles of federalism.

" The federal system allocates primary control over election to state
and local officials. Oregon v. Mitchell, 400 U. S. 112, 125 (1970) (opinion
of Black, J.); id., at 201 (opinion of Harlan, J.); Laesiter v. Northampton
County Board of Elections, 360 U. S. 45, 50 (1959).

This Court has emphasized the importance in a democratic society of
preserving local control of local matters. See Milliken v. Bradley, 418
U. S. 717, 744 (1974) (federal court control of local schools "would de-
prive the people of control of schools through their elected repreenta-
tives"); Jamej v. Valtierra, 402 U. S. 137, 143 (1971) (local referendum
on public housing project "ensures that all the people of a community
will have a voice in a decision which may lead to large expenditures
and to lower tax revenues"). Preservation of local control, naturally

93-706 0 - 83 - 53
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vides some protection for a community's ordering of its own
democratic procedures, the right of each community to deter-
mine its own course within the boundaries marked by the Con-
stitution is at risk. Preclearance also operates at an individ-
ual level to diminish the voting rights of residents of covered
areas. Federal review of local voting practices reduces the
influence that citizens have over policies directly affecting
them, and strips locally elected officials of their autonomy to
chart policy.

The Court in South Carolina v. Katzenbach, supra, did hot
lightly approve these intrusions on federalism and individual
rights. It upheld the imposition of preclearance as a pro-
phylactic measure based on the remedial power of Congress
to enforce the Fifteenth Amendment. But the Court em-
phasized that preclearance, like any remedial device, can be
imposed only in response to some harm. When Congress
approved the Act, the Court observed, there was "reliable evi-
dence of actual voting discrimination in a great majority of
the States and political subdivisions affected by the new
remedies of the Act." 383 U. S., at 329. Since the coverage
formula in § 4 (b) purported tA identify accurately those juris-
dictions that had engaged in voting discrimination, the imposi-
tion of preclearance was held to be justified "at least in the
absence of proof that'[the state or local government has] been
free of substantial voting discrimination in recent years." 383
U. S., at 330."1

enough, involves protecting the integrity of state and local governments.
See National League of Cities v. Usery, supra, at 855; Coyle v. Oklahoma,
221 U. S. 559, 565 (1911).

is The Court found important confirmation of the rationality of the
coverage formula in the fact that there was no evidence of "recent racial
discrimination involving tests and devices" in States or subdivisions ex-
empted from preclearance. 383 U. S., at 331.

This Court took a similar approach when it affirmed 'the temporary
suspension of all literacy tests by Congress in 1970. Oregon v. Mitchell,
supra. The entire Court agreed with Mr. Justice Black's view that
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The Court in South Carolina v. Katzenbach emphasized,
however, that a government subjected to preclearance could be
relieved of federal oversight if voting discrimination in fact
did not continue or materialize during the prescribed period.

"Acknowledging the possibility of overbreadth, the Act
provides for termination of special statutory coverage at
the behest of States and political subdivisions in which
the danger of substantial voting discrimination has not
materialized during the preceding [statutorily defined pe-
riod]." Id., at 331.

Although this passage uses the term "overbreadth" in an
unusual sense, the point is clear. As long as the bailout option
is available, there is less cause for concern that the Voting
Rights Act may overreach congressional powers by imposing
preclearance on a nondiscriminating government. Without
bailout, the problem of constitutional authority for preclear-
ance becomes acute.

The Court today decrees that the citizens of Rome will not
have direct control over their city's voting practices until
the entire State of Georgia can free itself from the Act's
restrictions. Under the current interpretation of the word
"State" in § 4 (a), Georgia will have to establish not only that
it has satisfied the standards in § 4 (a), but also that each and
every one of its political subdivisions meets those criteria. This
outcome makes every city and county in Georgia a hostage to
the errors, or even the deliberate intransigence, of a single sub-

the congressional action was justified by the "long history of the dis-
crrniinatory use of literacy tests to disfranchise voters on account of their
race." 400 U. S., at 132. See id., at 146 (opinion of Douglas, J.);
id., at 216, and n. 94 (opinion of Harlan, J.); id., at 234-235 (opinion
of BRENNAN, WHITE, and MARsHALL, J.); id., at 284 (opinion of
SrEwAR, J.). That history supported temporary suspension of those few
literacy tests still in use, see id., at 147 (opinion of Douglas, J.), with-
out providing any bailout-like option. In contrast, preclearance involves
a broad restraint on all state and local voting practices, regardless of
whether they have been, or even could be, used to discriminate.
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division." Since the statute was enacted, only one State has
succeeded in bailing out--Alaska in 1966, and again in 1971.15
That precedent holds out little or no hope for more populous
States such as Georgia. Demonstrating a right to bailout ini
1966 for Alaska's 272,000 people and 56 political subdivisions,
or in 1971 for that State's 302,000 people and 60 subdivisions,
is a far-cry from seeking bailout now on behalf of Georgia's
approximately 5 million people and 877 local governments.1

14 Tr. of Oral Arg. 38.. The Court's position dictates this eccentric result
by insisting that subdivisions in covered States can be relieved of pre-
clearance only when their State bails out. In my view this also would
cast serious doubt on the Act's constitutionality as applied to any State
which could not bail out due to the failings of a single subdivision. A
rational approach would treat the state and local governments inde-
pendently for purposes of bailout. If subdivisions in Georgia were free
to seek bailout on their own, then a bailout action by the State could
properly focus on the State's voting policies. Then, if Georgia were
entitled to bail out, preclearance would continue to apply to subdivisions
that by their own noncompliance met the coverage criteria of § 4 (b).
Of course, the situation would be different if the Stats had contributed,
overtly or covertly, to the subdivision's failure to comply.

13 Alaska v. United States, C. A. No. 101-66 (DC Aug. 17, 1966);
Alaska v. United States, C. A. No. 2122-71 (DC Mar. 10, 1972). Alaska's
1971 suit was prompted by recoverage of the State under the Act in
the 1970 extension. The 1975 extension of the Act also re-established
coverage of Alaska, which filed but abandoned yet another bailout suit.
Alaska v. United States, C. A. No. 78-0484 (DC May 10, 11979) (stipu-
lated dismissal of action).

One other State-Virginia-has attempted to bail out under § 4 (a).
Virginia v. United States, 386 F. Supp. 1319 (DC 1974), summarily aff'd,
420 U. S. 901 (1975). The court held that Virginia did not satisfy
§ 4 (a) because a state literacy test administered in some localities be-
tween 1963 and 1965 was discriminatory in the context of the inferior
education offered to Virginia blacks in certain rural counties before that
period.

16The Solicitor General states that Georgia has 159 counties, 530
municipalities, and 188 other subdivisions that now must preclear every
voting change, no matter how irrelevant the change might be to discrimi-
nation in voting. App. to Brief for Appellees la. I
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Today's ruling therefore will seal off the constitutionally nec-
essary safety valve in the Voting Rights Act.

The preclearance requirement enforces a presumption
against voting changes by certain state and local govern-
ments. If that presumption is restricted to those governments
meeting § 4 (b)'s coverage criteria, and if the presumption can
be rebutted by a proper showing in a bailout suit, the Act may
be seen, as the South Carolin4 v. Katzenbach Court saw it, as
action by Congress at the limit of its authority under the Fif-
teenth Amendment. But if governments like the city of Rome
may not bail out, the statute oversteps those limits. For
these reasons, I would reverse the judgmentof the District
Court.1

-T On a practical level, the District Court argued that since more than
7,000 subdivisions currently are required to preclear voting changes, bail-
out suits by a small percentage of those subdivisions would swamp that
court. 472 F. Supp., at 231-232. In view of the acknowledged difficulties
that confront a local government in seeking bailout in the District of Co-
!umbia, it is by no means self-evident that the "floodgates" perceived by the
court would ever open. Such suits, involving substantial expense a4 well ai
uncertainty, would not likely be initiated unless there were a substantial
likelihood of success. Moreover, the court's argument ignores the proce-
dures of a bailout suit. Section 4 (a) directs the Attorney General not to

-ronteit bailout if he finds that the state or local government has not used
discriminatory test or device over the preceding 17 years. 42 U. S. C.

§ 1973b (a). In fact, the Attorney General consented to bailout in the
nine actions under § 4 (a) that have succeeded, while only three bailout
5uits have gone to trial. See nn. 8 and 15, supra. Thus the Department
o Justice, not the courts, would shoulder much of the added burden that
might arise from recognizing a bailout right for governments like the city
of Rome. That burden could hardly be more onerous than the Attorney
General's present responsibility for preclearing all voting changes in 7,000
subdivisions. In the first six months of 1979 over 3,200 such voting
Changes were submitted to the Attorney General, a rate of more than 25
;er working day. Letter to Joseph .W. Dorn from Drew S. Days III,
.&Li.tant Attorney General, Civil Rights Division, U. S. Department of
Joistice (Aug. 3, 1979), reprinted in App. to Brief for Appellants Ic.

Tl1, c astonishing figures compare unfavorably with those cited by MR.
JcSTCE STEVENS in his Sheffield dissent, where he questioned the efficacy of
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IV'

If there were reason to believe that today's decision would
protect the votingrights of minorities in any way, perhaps
this case could be viewed as one where the Court's ends
justify dubious analytical means. But the District Court
found, and no one denies, that for at least 17 years there has
been no voting discrimination by the city of Rorhe. Despite
this record, the Court today continues federal rule over the
most local decisions made by this small city in Georgia. Such
an outcome mfiust vitiate the incentive for any local govern-
ment in a State covered by the Act to meet diligently the
Act's requirements. Neither the Framers of the Fifteenth
Amendment nor the Congress that enacted the Voting Rights
Act could have intended that result.

MR. JUSTICE'REHNQUIST, with whom MR. JUSTICE STEWART
joins, dissenting.

We have only today held that the city of Mobile does
not violate the Constitution by- maintaining an at-large sys-
tem of electing city officials unless voters can prove that sys-
tem is a product of purposeful discrimination. City of Mobile
v. Bolden, ante, p. 55. This result is reached even though
the black residents of Mobile have demonstrated that racial
"bloc" voting has prevented them from electing a black rep-
resentative' to the city government. The Court correctly
concluded that .a city has no obligation under the Constitution

the Attorney General's review of preclearance requests that thin were
arriving at the rate of only four a day. United Stdtes v. Board of Com-
missioners of Sheffield, Ala., 435 U. S. 110, 147-14U, and nn. 8, 10 (1978).
See Berry v. Doles, 438 U. S. 190, 200-201 (1978) (POWELL, J., con-
curringtin judggrnt). It hardly need be added that no senior officer
in the Justice Department-much less the Attorney Oeneral--could make
a thoughtful, personal judgment on an average of 25 preclearance peti-

.tions per, day. Thus, important decisions made on a democratic basis in
covered subdivisions and States are finally judged by unidentifiable em-
ployees of the federal bureaucracy, usually .without anything resembling
an evidentiary hearing.
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to structure its representative system in a manner that maxi-
mizes the black community's ability to elect a black repre-.
sentative. Yet in the instant case, the city of Rome is pre-
vented from instituting precisely -the type of structural
changes which the Court says Mobile may maintain con-
sistently with the Civil War Amendments, so long s their
purpose be legitimate, because Congress has prohibited these
changes under the Voting Rights-Act as an exercise of its,
"enforcement" power conferred by those Amendments.

It is not necessary to hold that Congress is limited to
merely providing a forum in which aggrieved plaintiffs may
assert rights under the Civil War Amendments in order to
disagree with the Court's decision permitting Congress to
straitjacket the city of Rome in this manner. Under § 5
of the Fourteenth Amendnlent and § 2 of the Fifteenth
Amendment, Congress is granted only the power to "enforce"
by "appropriate" legislation the limitations on state action
embodied in those Amendments. While the presumption of
constitutionality is due to any act of a coordinate branch of
the Federal Government or of one 'of the States, it is this
Court which is ultimately responsible for deciding challenges
to the exercise of power by those entities. Marbury v. Madi-
sol, I Cranch 137 (1803); United States v. Nixon, 418 U. S.
683 (1974). Today's decision is nothing less than a total
abdication of that authority, rather than an exercise of the
deference due to a coordinate branch of the government.

i

The facts of this case readily demonstrate the fallacy
underlying the Court's determination that congressional pro-
hibition of Rome's conduct can be characterized, as enforce-
ment of the Fourteenth or Fifteenth Amendment.' The

The Voting Rights Act is generally viewed as an exercise of Fifteenth
Amendment power. See South Carolina v. Katzenbach, 3&3 U. S. 301
(1966). Since vote "dilution" devices are in issue in this case, the rights
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three-judge District Court entered extensive findings of fact--
facts which are conspicuously absent from the Court's opin-
ion. The lower court found that Rome has not employed
any discriminatory barriers to black voter registration in the
past 17 years. Nor has the city employed any other barriers
to black voting or black candidacy. Indeed, the court found
that white elected officials have encouraged blacks to run for
elective posts in Rome, and are "responsive to the needs and
interests of the black community." The city has not discrim-
inated against blacks in the provision of services and has
made efforts to upgrade black neighborhoods._

It was also established that although a black has never
been elected to political office in Rome, a black was appointed
to fill a vacancy in an elective post. White candidates vigor-
'ously pursue the support of black voters. Several com-
missioners testified that they spent proportionately more time
campaigning in the black community because they "needed
that vote to win." The court concluded that "blacks often
hold the balance of power in Rome elections."
• Despite this political climate, the Attorney General refused
to approve a number of city annexations and various changes
in the electoral process. The city sought to require majority
vote for election to the City Commission and Board-of Edu-
cation; to create numbered posts and staggered terms for those
elections; and to establish a ward residency requirement for
Board of Education elections. In addition, during.the years

at stake are more properly viewed as Fourteenth Amendment rights. See
City of Mobile v. Bolden, ante, p. 55. Nevertheless, this Court has
upheld the constitutionality of the Act if it is applied to remedy viola-
tions of the Fourteenth Amendment. Gaston County v. United States,
395 U. S. 285, 290, n. 5 (1969). Moreover, the nature of the enforce-
ment powers conferred by the Fourteenth and Fifteenth Amendments
has always been treated as coextensive. See, e. g., United States v. Guest,
383 U. S. 745, 784 (1966) (opinion of BRENNAN, J.); James v. Bowman,
190 U. S. 127 (1903). For this reason, it is not necessary to differentiate
between the Fourteenth and Fifteenth Amendment powers for the
purposes of this opinion.
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between 1964 and 1973, the city effected 60 annexations.
Appellees concede that none of the 'annexations were sought
for discriminatory purposes. All of the electoral changes and
13 of the annexations were opposed by the Attorney General-
on the grounds that their adoption would lessen the likelihood
that blacks would be successful in electing a black city official,
assuming racial-bloc voting on the part of both whites and
blacks. Each of the changes was considered to be an imper-
missible "vote-dilution" device.

Rome sought judicial relief and the District Court found that
the city had met its burden of proving that these electoral
changes and annexations were not enacted with the purpose
of discriminating against blacks. The changes were neverthe-
less prohibited because of their perceived disparate effect.!

II

The Court holds today that the city of Rome can constitu-
tionally be compelled to seek congressional approval for most
of its governmental changes even though it has not engaged
in any discrimination against blacks for at least 17 years.
Moreover, the Court also holds that federal approval can be
constitutionally denied even after the city has proved that the
changes are not purposefully discriminatory. While I agree
with MR. JUSTICE POWELL'S conclusion that requiring locali-
ties to submit to preclearance is a significant intrusion on
local autonomy, it is an even greater intrusion on that auton-
omy to deny preclearance sought.

-The facts of this case signal the necessity for this Court
to carefully scrutinize the alleged source of congressional
power to intrude so deeply in the governmental structure of
the municipal corporations created by some of the 50 States.
Section 2 of the Fifteenth Amendment and § 5 of the Four-

'2 I share MR. JusTcic PowmLl's observation that the factual conclusions
respecting the discriminatory effect of the annexations are highly ques-
tionable. Ante, at 195-196. 1 rest my dissent, however, on somewhat
broader grounds.
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teenth provide that Congress shall have the power to "en-
force".§ I "by appropriate legislation." Congressional power
to prohibit the electoral changes proposed by Rome is de-
pendent upon the scope and nature of that power. There are
three theories of congressional enforcement power relevant to
this case. First, it is clear that if theproposed changes would
violate the Constitution, Congress could certainly prohibit
their implementation. It has never 'been seriously main-
tained, however, that Congress can do no more than the judi-
ciary to enforce the Amendments' commands. Thus, if the

oelgctoral changes in issue do not violate the Constitution,
as judicially interpreted, it must be determined whether Con-
gress could nevertheless appropriately prohibit these changes
under the other two theories of congressional power. Under
the second theory, Congress can act remedially to enforce the
judicially established substantive prohibitions of the Amend-
ments. If not properly remedial, the exercise of this power
could be sustained only if this Court accepts the premise of
the third-theory that Congress has the authority under its
enforcement powers to determine, without more, that electoral
changes with a disparate impact on race violate the Constitu-
tion, in which case Congress by a legislative Act could effec-
tively amend the Constitution. 4

I think it is apparent that neither of the first two theories
for sustaining the exercise of congressional power supports this
application of the Voting Rights Act. After our decision in
City of Mobile there is little doubt that Rome has not en-
gaged in constitutionally prohibited conduct.3  I also do not

I At least four Members of the Court in Mobile held that purposeful
discrimination would be prerequisite to establishing a constitutional
violation in a case alleging vote dilution under the Fourteenth and Fif-
teenth Amendments. Ante, at 66-68 (opinion of STEWART, J.). While a
majority of the Court might adopt this view, see ante, at 94 (opinion
of WHITE, J.), the voting procedures adopted by Rome would appear
to readily meet the standards of constitutionality established by MR.
JUSTICz STEm S. See ante, at 90.
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believe that prohibition of these changes can genuinely be
characterized as a remedial exercise of-congressional enforce-
ment powers. Thus, the result of the Court's holding is that
Congress effectively has the power to determine for itself that
this conduct violates the Constitution. This result violates
previously well-established distinctions between the Judicial,
Branch and the Legislative or Executive Branches of the Fed-
eral Government. See United States v. Nixon, 418 U. S. 683
(1974); Marbury.v. Madison, 1 Cranch 137 (1803).

A

If the enforcement power is construed as a "remedial" grant
of authority, it is this Court's duty to ensure that a chal-
lenged congressional Act does no more than "enforce" the
imitationss on state power established in the Fourteenth and
Fifteenth Amendments. Marbury v. Madison. The Court
has not resolved the question of whether it is an appropriate
exercise of remedial power for Congress to prohibit local
governments from instituting structural changes in their gov-
ernment, which although not racially motivated, will have the
effect of decreasing the ability of a black voting bloc to elect
a black candidate.

This Court has found, as a matter of statutory interpreta-
tion, that Congress intended to prohibit governmental
changes on the basis of no more than disparate impact under
the Voting Rights Act. These cases, however, have never
directly presented the constitutional questions implicated by
the lower court finding in this case that the city has engaged
in no purposeful discrimination in enacting these changes, or
otherwise, for almost two- decades. See Beer v. United States,
425 U. S. 130 (1976); City of Richmond v. United States, 422
U. S. 358 (1975); Perkins v. Matthews, 400 U. S. 379 (197-1);
Fairley v. Patterson, decided together with Allen v. State
Board of Elections, 393 U. S. 544 (1969). In none of these
cases was the Court squarely presented with a constitutional
challenge to congressional power to prohibit state electoral
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practices after the locality has disproved the existence of any
purposful discrimination

The cases in which this Court has actually examined the
_--constitutional questions relating to Congress' exercise of

its powers to enforce the Fourteenth and Fifteenth Amend-- -

ments also did not purport to resolve this issues But the
principles which can be distilled from those precedents re-
quire the conclusion that the limitations on state power at
issue cannot be sustained as. a remedial exercise of power.

In City of Petersburg v. United States, 354 F. Supp. i021 (DC 1972),
summarily aff'd, 410 U. S. 962 (1973), the District Court dii find that an
annexation scheme could be prohibited solely on the basis of its disparate
impact, without a finding of purposeful discrimination on the part of the
local government. Petersburg cannot be considered dispositive of the
question presented in this case, however. The court did not address any
possible constitutional difficulties with its conclusion, and thus it is not
clear that these arguments were raised by the parties. An unexplicated
summary affirmance by this Court affirms only the judgment, not the
reasoning, of the District Court. See Hicks v. Miranda, 422 U. S. 332
(1975).

5 This issue 'was also not squarely presented or resolved in United
Jewish Organizations v. Carey, 430 U. S. 144 (1977). In UJO, the issue

-was Whether the State could constitutionally take racial criteria into
account in drawing its district lines where iuch redistricting was not
strictly necessary to eliminate the effects of past discriminatory districting
or apportionment. The Court found that use of these criteria was proper,
for differing reasons. In an opinion by MR. JUSTICE WHrE, joined by three
other Members of the Court, it was suggested in part that the Voting
Rights Act could constitutionally require this. The only question, how'-
ever, was the constitutionality of state use of racial criteria, vis-i-vis other
citizens, and not the constitutionality of congressional Acts which required
state governments to use racial criteria against their will. In another
part of the opinion, MR. JUSTICE WHrrE reasoned that "the State is [not)
powerless to minimizq the consequences of racial discrimination by voters
when it is regularly practiced at the polls." Id., at 167. While States
may be empowered to voluntarily use racial criteria in order to minimize
the effects of racial-bloc voting, that conclusion does not determine the
constitutional authority of Congress to require States to use racial criteria
in ptructuring their governments.
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While the Four~eenth and Fifteenth Amendments prohibit
only purposeful discrimination, the decisions of this Court
have recognized that in some circumstances, congressional
prohibition of state or local action which is not purposefully
discriminatory may nevertheless be appropriate remedial leg-
islation under the Civil War Amendments. See Oregon v.
Mitchell, 400 U. S. 112 (1970); Gaston County v. United
States, 395 U. S. 285 (1969).

Those circumstances, however, are not without judicial
limits. These decisions indicate that congressional- prohibi-
tion of some conduct which may not itself violate the Consti-
tution is "appropriate" legislation "to enforce" the Civil War
Amendments if that prohibition is necessary to remedy prior
constitutional violations by the governmental unit, or if nec-
essary to effectively- prevent purposeful discrimination by a
governmental unit. In both circumstances, Congress wouWd
still be legislating in response to the incidence of state action
violative of the Civil War Amendments. These precedents
are carefully formulated around a historic tenet of the law
that in order to invoke a remedy, there must be a wrong-
and under a remedial construction of congressional power to
enforce the Fourteenth and Fifteenth Amendments, that
wrong must amount to a constitutional violation. Only when
the wrong is identified can the appropriateness of the remedy
be measured.

The Court today identifies the constitutional wrong which
was the object of this congressional exercise of power as pur-
poseful discrimination by local governments in structuring
their political processes in an effort to reduce black voting
strength. The Court goes on to hold that the prohibitions
imposed in this case represent an "appropriate" means of
preventing such constitutional violations. The Court does
not rest this conclusion on any finding that this prohibition is
necessary to remedy any prior discrimination by the locality.
Rather, the Court reasons that prohibition of changes dis-
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criminatory in effect prevent the incidence of changes which
are discriminatory in purpose:

"Congress. could rationally have concluded that, because
electoral changes by jurisdictions with a'demonstrable
history of intentional racial discrimination in voting
create the risk of purposeful discrimination, it was proper
to prohibit changes that have a discriminatory impact."
Ante, at 177.

What the Court explicitly ignores is that in this case the city
has proved that these changes are not discriminatory in pur-
pose. Neither reason nor precedent supports the conclusion
that here it is "appropriate" for Congress to attempt to pre-
vent purposeful discrimination by prohibiting conduct which
a locality proves is not purposeful discrimination.

Congress had before it evidence that various governments
were enacting electoral changes and annexing territory to
prevent the participation of blacks in local government by
measures other than outright denial of the franchise. Con-
gress could of course remedy and prevent" such purposeful
discrimination on the part of local governments. See Go-
million v. Lightfoot, 364 U. S. 339, 347 (1960). And given
the difficulties of proving that an electoral change or an-
nexation has been undertaken fo- the purpose of discriminat-
ing against blacks, Congress could properly conclude that as
a remedial matter it was necessary to place the burden of
proving lack of discriminatory purpose on the localities. See
South Carolina v. Katzenbach, 383 U. S. 301 (1966). But
all of this does not support the conclusion that Congress is
acting remedially when it continues the presumption of pur-
poseful discrimination even after the locality has disproved
that l)resumption. Absent other circumstances, it would be a
topsy-turvy judicial system which held that electoral changes

" See the reference to the legislative history in United Jewish Organiza-
tions %,. Carey, supra, at 158.
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which have been affirmatively proved to be permissible under
the Constitution nonetheless ,violate the Constitution.

The precedent on which the Court relies simply does not
support its remedial characterization. Neither Oregon v.
Mitchell, 400 U. S. 112 (1970), nor South Carolina v. Katzen-
bach, supra, legitimizes the use of an irrebuttable presumption
that "vote-diluting" changes are motivated by a discriminatory
animus. The principal electoral practice in itsue in those
cases was the use of literacy tests. Yet, the Court simply
fails to make any inquiry as to whether the particular elec-
toral practices in issue here are encompassed by the "pre-
ventive" remedial rationale invoked in South Carolina and
Oregon. The rationale does support congressional prohibi-
tion of some electoral practices, but simply has no logical
application to the "vote-dilution" devices in issue.

In Oregon, the Court sustained a nationwide prohibition
of literacy tests, thereby extending the more limited suspen-
sion approved in South Carolina. By upholding this con-
gressional measure, the Court established that under some
circumstances, a congressional remedy may be constitutionally
o%.erinclusive by prohibiting some -stato action which might
not be purposefully discriminatory. That possibility does
not-justify the overinclusi'veness countenanced by the Court
in this case. however. Oregon by no means held that Con-
gress could simply use discriminatory effect as a proxy for
discriminatory purpose, as the Court seems to imply. In-
stead, the Court opinions identified the factors which rendered
this prohibition properly remedial. The Court found the
nationwide ban to be an appropriate means of effectively
preventing purposeful discrimination in the application of the
literacy tests as well as an appropriate means of remedying
prior constitutional violations by state and local governments
in the administration of education to minorities.

The presumption that the literacy tests were either being
u-ed to purposefully discriminate, or that the disparate effects
of those tests were attributable to discrimination in state-
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administered education was not very wide of the mark. Var-
ious opinions of the Court, noted that at the time that Con-
gress enacted the ban, few States were utilizing literacy tests,
400 U. S., at 147 (opinion of Douglas, J.), and the voter
registration statistics available within those States suggested
that a disparate effect was prevalent. Id., at 132-133 (opin-
ion of Black, J.). Even if not adopted with a discriminatory
purpose, the tests could readily be applied in a discriminatory
fashion. Thus a demonstration by the State that it sought
to reinstate the tests for legitimate purposes did not eliminate
the substantial risk of discrimination in application. Only a
ban could effectively prevent the occurrence of purposeful
discrimination.

The nationwide ban was also found necessary to effectively
remedy )ast constitutional violations. Without the nation-
wide ban, a voter who was illiterate due to state discrimina-
tion in education could be denied the right to vote on the
basis of his illiteracy when he moved into a jurisdiction re-
taining a literacy test for nondiscriminatory purposes. Id.,
at 283-284. Finally, MR. JUSTICE STEWART found that a
uniform prohibition had definite advantages for enforcement
and federal relations: it reduced tensions with particular
regions, and it relieved the Federal Government from
the administrative burden implicated by selective state
enforcement.

Presumptive prohibition of vote-diluting procedures is not.
similarly an "apprOpriate" means of exacting state compli-
ance with the Civil War Amendments. First, these prohi-
bitions are quite unlike the literacy ban, where the disparate
effects were traceable to the discrimination of governmental
bodies in education even if their present desire to use the
tests was legitimate. See Gaston tfounty v. United States,
395 U. S. 285 (1969). Any disparate impact associated with
the nondiscriminatory electoral changes in issue here results
from bloc voting-private rather than governmental discrimi.
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nation. It is clear therefore that these prohibitions do not
implicate congressional power t6 devise an effective remedy
for prior constitutional violations by local governments. Nor
does the Court invoke this aspect of congressional remedial
powers.

It is also clear that while most States still utilizing literacy
tests may have been doing so to discriminate, a similar gen-
eralization could not be made about all government struc-
tires which have some disparate impact on black voting
strength. At the time Congress passed the Act, one study
demonstrated that 60% of all cities nationwide had at-large
elections for city officials, for example. This form of govern-
ment was adopted by many cities throughout this century as
a reform measure designed to overcome wide-scale corruption
in the ward system of government. See Jewell, Local Systems
of Representation: Political Consequences and Judicial
Choices, 36 Geo. Wash. L. Rev. 790, 799 (1967). Obviously,
annexations similarly cannot be presumed to be devoid of
legitimate -uses. Yet both of these practices are regularly
prohibited by the Act in most covered cities.

Nor does the prohibition of all practices with a disparate
impact enhance congressional prevention of purposeful dis-
crimination. The'changes in issue are not, like literacy tests,
though fair on their face, subject to discriminatory applica-
tion by local authorities. See Yick Wo v. Hopkins, 118 U. S.
356 (1886). They are either \discriminatory from the outset
or not.

Finally, the advantages supporting the imposition of a
nationwide ban are simply not implicated in this case. No
added administrative burdens are in issue since Congress has
provided the mechanism for preclearance suits in any event,
and the burden of proof for this issue is on the locality. And
it is certain that the only constitutional wrong implicated-
purposeful dilution-can be effectively remedied by prohibit-
ing it where it occurs. For all these reasons, I do not think

93-706 0 - 83 - 54
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that the present case is controlled by the result in Oregon.
By prohibiting all electoral changes with a disparate impact,
Congress has attempted to prevent disparate impacts-not
purposeful discrimination.

Congress unquestionably has the power to prohibit and
remedy state action which intentionally deprives citizens of
Fourteenth and Fifteenth Amendment rights. But unless
these powers are to be wholly uncanalized, it cannot be appro-
priate remedial legislation for Congress to prohibit Rome
from structuring its government in the manner as its popula-
tion sees fit absent a finding or unrebutted presumption that
Rome has been, or is, intentionally discriminating against its
black citizens. Rome has simply cormnitted no constitutional
violations, as this Court has defined them.

More is at stake than sophistry at its worst in the Court's
conclusion that requiring the local government to structure
its political system in a manner that most' effectively en-
hances black political strength serves to remedy or prevent
constitutional wrongs on the part of the local government.
The need to prevent this disparate impact is premised on the
assumption that white candidates will not represent black
interests, and that States should devise a system encouraging
blacks to vote in a bloc for black candidates. The findings
in this case alone demonstrate the tenuous nature of these
assumptions. The court below expressly found that white
officials have ably represented the interests of the black com-
munity. Even blacks who testified admitted no dissatisfac-
tion, but expressed only a preference to be represented by
officials of their own race. The enforcement provisions of the
Civil War Amendments were not premised on the notion that
Congress could empower a later generation of blacks to "get
even" for wrongs inflicted on their forebears. What is now
at stake in the city of Rome is the preference of the black
community to be represented by a black. This Court has
never elevated such a notion, by no means confined to blacks, to
the status of a constitutional right. See Whitcomb v. Chavis,



845

CITY OF R v. UNITED STATES 219
156 IzH QUBT, J., dissenting

403 U. S. 124 (1971). This Court concluded in Whitcomb
that

"[the mere fact that one interest group or another
concerned with the outcome of . . . elections has found
itself outvoted and without legislative seats of its own
provides no basis for invoking constitutional remedies
where, as here, there is no indication that this segment
of the population is being denied access to the political
system." Id., at 154-155.

The Constitution imposes no obligation on local governments
to erect institutional safeguards to ensure the election of a
black candidate. Nor do I believe that Congress can do so,
absent a finding that this obligation would be necessary to
remedy constitutional violations on the part of the local
government.

It is appropriate to add that even if this Court could find
a remedial relationship between th6 prohibition of all state
action with a disparate impact on black voting strength and
the incidence of purposeful discrimination, this Court should
exercise caution in approving the remedy in issue here absent
purposeful dilution. Political theorists can readily differ on
the advantages inherent in different governmental structures.
As Mr. Justice Harlan noted in his dissent in Fairley v. Pat-
terson, decided together with Allen v. State Board of Elec-
tions, 393 U. S. 544 (1969Y: "[I]t is not clear to me how a
court would go about deciding whether an at-large system is
to be preferred over a district system. Under one system,
Negroes have some influence in the election of all officers;
under the other, minority groups have more influence in the
selection of fewer officers." Id., at 586 (emphasis deleted).

B

The result reached by the Court today can be sustained
only upon the theory that Congress was empowered to deter-
mine that structural changes with a disparate impact on a
minority group's ability to elect a candidate of their race
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violates the Fourteenth or Fifteenth Amendment. This. con-
struction of the Fourteenth Amendment was rejected in the
Civil Rights Cases, 109 U. S. 3 (f883). The Court empha-
sized that the power conferred was "remedial" only. The
Court reasoned that the structure of the Amendment made
it clear thatit did not "authorize Congress to create a code
of municipal law for the regulation of private rights; but to
provide modes of redress against the operation of State laws,
and the action of State officers . . . , when these are subver-
sive of. the fundamental rights specified in the [A]mendment."
Id., at 11. This interpretation is consonant with the legisla-
tive history surrounding the enactment of the Amendment.

This construction has never been refuted by a majority of
the Members of this Court. Support for this construction in
current years has, emerged in South Carolina v. Katzenbach,
383 U. S. 301 (1966), and Oregon v. Mitchell, 400 U. S. 112
(1970).8- See also opinion of P'OWELL; J., ante, at 200-201.
In South Carolina v. Katzenbach, the Court observed that
Congress could not attack evils not comprehended by the
Fifteenth Amendment. 383 U. S., at 326. In Oregon v.
Mitchell, five Members of the Court were unwilling to con-
clude that Congress .had the power to determine that estab-

'See, e. g., Burt, Miranda And Title II: A Morganatic Marriage, 1969
S. Ct. Rev. 81.

8 Explicit support can also be derived from Mr. Justice Harlan's dis-
senting opinion, joined by MR. JUSTICE STEWART, 'in Katzenbach v. Mor-
gan, 384 U. S. 641, 659 (1966). Ir. Justice Harlan clarified the need for
the remedial constructioh of congressional powers. It is also unnecessary,
however, to read the majority opinion as establishing the Court's rejection
of the remedial construction of the Civil Rights Cases. While MR. Jus-
TICE BRENNAN'S majority opinion did contain language suggesting a re-
jection of the "remedial" construction of the enforcement powers, the
opinion also advanced a remedial rationale which supports the determina-
tion reached by the Court. Compare the rationales forwarded at 384
U. S., at 654 wfth the statements, id., at 656. It would be particularl).
inappropriate to construe Katzenbach v. Morgan as a rejection-of the

..-remedial interpretation of. congressional powers in view of this Court's
subsequent-decision in Oregon v. Mitchel.
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lishing the age limitation for voting at 21 denied equal pro-
tection to those between the ages of 18 and 20.

The opinion of Mn. JUSTICE STEWART in that case, joined by
MR. CHIEF JUSTICE BURGER and MR. JUSTICE BLACKMUN,
reaffirmed that Congress only has the power under the Four-
teenth Amendment to "provide the means of eradicating situ-
ations that amount to a violation of the Equal Protection
Clause" but not to "determine as a matter of substantive con-
stitutional law what situations fall within the ambit of the
clause." Jld., at 296. Mr. Justice Harlan, in a separate opin-
ion, reiterated his belief that it is the duty of the Court, and
not the Congress, to determine when States have exceeded
constitutional limitations imposed upon their powers. Id., at
204-207. Cf. Oregon v. Hass, 420 U. S. 714 (1975); Cooper v.
Aaron, 358 U. S.. I, 18 (1958). Mr. Justice Black also was
unwilling to accept the broad construction of 'enforcement
powers formulated in the opinion of MR. JUSTICE BRENNAN,

joined by JUSTICES WHITE and MARSHAIU.'

The Court today fails to heed this prior precedent. To
permit congressional power to prohibit the conduct chal-
lenged in this case requires state and local governments to
cede far more of their powers to the Federal Government
than the Civil War Amendments ever envisioned; and it
requires the judiciary to cede far m 4e of its power to interpret
and enforce tho Constitution than ever envisioned. The in-
"trusion is.all-the more offensive to our constitutional system
when it is recognized that the only values fostered are debat-
able assumptions about political theory which should prop-
erly be left to the lodal democratic process.

' Since Mr. Justice Black found that congressional powers were more
.i~crmscribed. when not acting to counter racial discrimination under
the Fourteenth Amendment, he did not have to determine the precise
rture of congressional powers when they were exercised in the field of
ririal relations. His analysis of the nationwide ban on literacy tests, also
pmsented in Oregon v. Mitchell, however, is consistent with a remedial
inerpretation of those powers.
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,CITY OFMOBILE, ALABAMA, ET AL. v. BOLDEN ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR THE
FIFTH CIRCUIT

No. 77-1844. Argued March 19, 1979-teargued October 29, 1979-
Decided April 22, 1980

Mobile, Ala., is- governed by a Commission consisting of three -members
elected at large who jointly exercise all legislative, executive, and ad-
ministrative power in the city. Appellees brought a class action in
Federal District Court against the city and the incumbent Commissioners
on behalf of all Negro citizens of the city, alleging, inter alia, that
the practice of electing the City Commissioners at large unfairly diluted
the voting strength of Negroes in violation of the Fourteenth and Fif-
teenth Amendments. Although finding that Negroes in Mobile "register
and vote without hindrance," the District Court nevertheless held that
the at-large electoral system violated the Fifteenth Amendment and
invidiously discriminated against Negroes in violation of the Equal Pro-
tection Clause of the Fourteenth Amendment, and ordered that the Com,
mission be disestablished and replaced by a Mayor and a Council elected
from single-member districts. The Court of Appeals affirmed.

Held: The judgment is reversed, and the case is remanded. Pp. 61-80;
80-83; 83-94.

571 F. 2d 238, reversed and remanded.
MR. JUSTICE STEWART, joined by THE CHIEF JUSTICE, -MR. JUSTICE

POWELL, and MR. JUSTICE REHNQUIST, concluded:
1. Mobile's at-large electoral system does not violate the rights of the

city's Negro voters in contravention of the Fifteenth Amendment. Ra-
cially discriminatory motivation is a necessary ingredient of a Fifteenth
Amendment violation. The Amendment does not entail the right to
have Negro candidates elected but prohibits only purposefully discrim-
inatory denial or abridgment by government of the freedom to vote "on
account of race, color, or previous condition of servitude." Here, having

-' found that Negroes in Mobile register and vote without hindrance, the
courts below erred in believing that appellants invaded the protection
of the Fifteenth Amendment. Pp. 61-65.

2. Nor does Mobile's at-large electoral system violate the Equal Pro-
tection Clause of the Fourteenth Amendment. Pp. 65-80.
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(a) Only if there is purposeful discrimination can there be a vio-
lation of the Equal Protection Clause. And this principle applies to
claims of racial discrimination affecting voting just as it does to other
claims of racial discrimination. Pp. 66-8.

(b) Disproportionate effects alone are insufficient to establish a
claim of unconstitutional racial vote dilution. Where the character of a
law is readily explainable on grounds apart. from race, as would nearly
always be true where, as here, an entire system of local governance is
brought into question, disproportionate impact alone cannot be decisive,
and courts must look to other evidence to support a finding of discrim-
inatory purpose. Pp. 68-70.

(c) Even assuming that an at-large municipal electoral system such
as Mobile's is constitutionally indistinguishable from the election of a
few members of a state legislature in multimember districts, it is clear
that the evidence in this case fell far short of showing that appellants
"conceived or operated [a] purposeful device] to further racial...
discrimination," Whitcomb v. Chavis, 403 U. S. 124, 149. Pp. 70-74.

(d) The Equal Protection Clause does not require proportional rep-
resentation as an imperative of political organization. While the Clause
confers a substantive right to participate in elections on an equal basis
with other qualified voters, this right does not protect any "political j
group," however defined, from electoral defeat. Since Mobile is a
unitary electoral district and the Commission elections are conducted at
large, there can be no claim that the "one person, one vote" principle
has been violated, and therefore nobody's vote has been "diluted" in
the sense in which that word was used in Reynolds v. Sims, 377 U. S.
533. Pp. 75-0.

MR. JUSTICE BLACKMUN concluded that the relief afforded appellees
by the District Court was not commensurate with the sound exercise of
judicial discretion. The court at least should have considered alterna-
tive remedial orders to converting Mobile's government to a mayor-
council system, and in failing to do so the court appears to have been
overly concerned with eliminating at-large elections per se, rather than
with structuring an electoral system'that provided an opportunity for
black voters to participate in the city's government on an equal footing
with whites. Pp. 80-83.

MR. JUSTICE STEVENS concluded that the proper standard for adjudg-
ing the constitutionality of a political structure, such as Mobile's, that
treats All individuals as equals but adversely affects the political strength
of an identifiable minority group, is the same whether the minority is
identified by a racial, ethnic, religious, or economic characteristic; that
Gomillion v. Lightfoot, 364 U. S. 339, suggests that the standard asks
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(1) whether the political structure is manifestly not the product of a
routine or traditional decision; (2) whether it has a significant adverse
impact on a minority group; and (3) whether it is unsupported by any
neutral justification and thus was either totally irrational or ,entirely
motivated by a desire to curtail the political strength of the minority;
and that the standard focuses on the objective effects of the political
decision rather than the subjective motivation of the decisionmaker.
Under this standard the choice to retain Mobile's commission form of
government must be accepted as constitutionally permissible even though
the choice may well be the product of mixed motivation, some of which,
is invidious. Pp. 83-94.

STEWART, J., announced the Court's judgment and delivered an opinion,
in which BuRaER, C. J., and POWELL and REHNQUIST, JJ., joined. BLACK-

MUN, J., filed an opinion concurring in the result, post, p. 80. STEVENS,
J., filed an opinion concurring in the judgment, post, p. 83. BRENNAN,
J., post, p. 94, WHITe, J., post, p. 94, and MARSHALL, J., post, p. 103,
filed dissenting opinions.

Charles S. Rhyne reargued the cause for appellants. With
--him on the brief on reargument were C. B. Arendall, Jr., Wil-

liam C. Tidwell 1II, Fred G. Collins, and William S. Rhyne.
With him on the briefs on the original argument were Messrs.
Arendall, Collins, and Rhyne, Donald A. Carr, and Martin W.
Matzen.

J. U. Blacksher reargued the cause for appellees. With him
on the briefs were Larry Menefee, Jack Greenberg, and Eric
Schnapper.

Deputy Assistant Attorney General Turner reargued the
cause for the United States as amicus curiae urging affirmance.
On the brief were Solicitor General McCree, Assstant Attor-
ney General Days, Deputy Solicitor General Wallace, Elinor
Hadley Stillman, Brian K. LaP.Wsberg, Jessica Dunsay Silver,
Dennis J. Dimsey, and Miriam R. Eisen8tein.*

*Charles A. Bane, Thomas D., Barr, Norman Redlich, Frank R. Parker,
and Robert A. Murphy filed a brief for the Lawyers' Committee for Civil
Rights Under Law as amicus ouriae urging affirmance.
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MR. JuSTIcE STEWART announced the judgment of the Court
and delivered an opinion in which THE CHiFF Jusrc,
MR. JuSTIE POWELL, and MR. JUSTICE REHNQUJer join.

The city of Mobile, -Ala., has since 1911 ben governed by
a City Commission consisting of three members elected by
the voters of the city at large.. The question in this case is
whether this at-large system of municipal elections violates
the rights of Mobile's Negro voters in contravention of fed-
eral statutory or constitutional law.

The appellees brought this suit in the Federal Distriot
Court for the Southern District of Alabama as a class action
on behalf of all Negro citizens of Mobile.' Named as de-
fendants were the city and its three incumbent Commis-
sioners, who are the appellants before this Court. The
complaint alleged that the practice of electing the City Com-
missioners at large unfairly diluted the voting strength of
Negroes in violation of § 2 of the Voting Rights Act of 1965,2
of the Fourteenth Amendment, and of the Fifteenth Amend-
ment. Following a bench trial, the District Court found
that the constitutional rights of the appellees had been vio-
lated, entered a judgment in their favor, and ordered that the
City Commission be disestablished and replaced by a munic-
ipal government consisting of a Mayor and a City Council
with members elected from single-member districts. 423 F.
Supp. 384.8 The Court of Appeals affirmed the judgment in
its entirety, 571 F. 2d 238, agreeing that Mobile's at-large
elections operated to discriminate against Negroes in violation
of the Fourteenth and Fifteenth Amendments, id., at 245, and
finding that the remedy formulated by the District Court was

Approximately 35.4% of the residents of Mobile are Negro.,
279 Stat. 437, as amended, 42 U. S. C. § 1973. The complaint also

contained claims based on the First fnd Thirteenth Amendments and on
42 U. S. C. § 1983 and 42 U. S. C. § 1985 (3) (1976 ed., Supp. II).
Those claims have not been pressed in this 'Court.

' The District Court has stayed its orders pending disposition of the
present appeal.
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appropriate. Ah appeal was taken to this Court, and we
noted probable jurisdiction, 439 U. S. 815. The case was
originally argued in the 1978 Term, and was reargued in the
present Term.

I

In Alabama, the form of municipal government a city n-ay
adopt is governed by state law. Until 1911 cities not covered
by specific legislation were limited to governing themselves
through a mayor and city council.' In that year, the Ala-
bama Idgislature authorized very large municipality to
adopt a commission form of government." Mobile estab-
lished its City Commission in the same year, and has main-
tained that basic system of municipal government ever since.

The three Commissioners jointly exercise -all legislative,
executive, and administrative power in the municipality.
They are required after election to designate one of their
number as Mayor, a largely ceremonial office, but no formal

.provision is made for allocating specific executive or adminis-
trative duties among the three.' As required by the state
law enacted in 1911, each candidate for the Mobile City Com-
mission runs for election in the' city at large for a term of
four years in one of three numbered posts, and may be elected

" Ala. Code § 11-43 (1975).
5 Act No. 281, 1911 Ala. Acts, p. 330.
6 In 1965 the Alabama Legislature enacted Act No. 823, 1965 Ala.

Acts, p. 1539, § 2 of which designated specific administrative tasks to be
performed by each Commissioner and provided that the title o(-Mayor be
rotated among the three. After the present lawsuit was commenced, the
city of Mobile belatedly submitted Act No. 823 to the Attorney General
of the United States under § 5 of the Voting Rights Act of 1965. 42
U. S. C. § 1973c. The Attorney General objected to the legislation on the
ground that the city had not shown that § 2 of the Act would not have the
effect of abridging the right of Negroes to vote. No suit has been brought
in the District Court for the District of Columbia to seek clearance under
§ 5 of the Voting Rights Act and, accordingly, § 2 of Act No. 823 is in
abeyance.

A4
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only by a majority of the total vote. This is the same basic
electoral system that is followed by literally thousands of
municipalities and other local governmental units throughout
the Nation.!

Although required by general principles of judicial adminis-
tration to do so, Spector Motor Service, Inc. v. McLaughlin,
323 U. S. 101, 105; Aehwander v. TVA, 297 U. S. 288, 347
(Brndeis, J., concurring), neither the District Court nor the
Court of Appeals addressed the complaint's statutory claim-
that the Mobile .electoral system violates § 2 of the Voting
Rights Act of 1965. Even a cursory examination of that
claim, however, clearly discloses that it adds nothing to the
appellees' complaint.

Section 2 of the Voting Rights Act provides:
"No voting qualification or prerequisite to voting, or
standard, practice, or procedure shall be imposed or ap-
plied by any State or political subdivision to deny or
abridge the right of any citizen of the United States to
vote on account of race or color." 79 Stat. 437, as
amended, 42 U. 9. C. § 1973.

Assuming, for present purposes, that there exists a private
right of action to enforce this statutory provision,' it is apparent
that the language of § 2 no more than elaborates upon that
of the Fifteenth Amendment," and the sparse legislative his-

' According to the 1979 Municipal Year Book, most municipalities of
over 25,000 people conducted at-large elections of their city commissioners
or council members as of 1977. Id., at 98-99. It is reasonable to suppose
that an even larger majority of other municipalities did so.

Cf. Alien v. State Board of Elections, 393 U. S. 544. But see Trans-
america Mortgage Advisors, Inc. v. Leioi, 444 U. S. 11; Touche Ross &
Co. v. Redington, 442 U. S. 560.

*SectiQn 1 of the Fifteenth Amendment provides:
"The right of citizens of the United States to vote shall not be denied
or abridged by the United States or by any State on account of race,
color, or previous condition of servitude."
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tory of § 2 makes clear that it was intended to have an effect
no different from-that of the Fifteenth Amendment itself.

Section 2/\was an uncontroversial provision in proposed
legislation whose other provisions engendered protracted dis-
pute. The House Report on the bill simply recited that § 2
"grants . . a right to be free from enactment or enforce-
ment of votig qualifications . . . or practices which deny or
abridge the right to vote on account of race or color."
H. R. Rep. No. 439, 89th Cong., 1st Sess., 23 (1965). See
also S. Rep. No. 162, 89th Cong., 1st Sess., pt. 3, pp. 19-20
(1965). The view that this section simply restated the pro-
hibitions already contained in the Fifteenth Amendment was
expressed without contradiction during the Senate hearings.
Senator Dirksen indicated at one point that all States, whether
or not covered by the preclearance provisions of § 5 of the
proposed legislation, were prohibited from discriminating
against Negro voters by § 2, which he termed "almost a re-
phrasing of the 15th [A]mendment." Attorney General
KatzenbFch agreed. See Voting Rights: Hearings on S. 1564
before the Senate Committee on the Judiciary, 89th Cong.,
1st Sess., pt. 1, p. 208 (1965).

In view of the section's language and its sparse but clear
legislative history, it is evident that this statutory provision
adds nothing to the appellees', Fifteenth Amendment claim.
We turn, therefore, to a consideration of the validity of the
judgment of the Court of Appeals with respect to the Fif-
teenth Amendment.

III
The Court's early decisions under the Fifteenth Amend-

.ment established that it imposes but one limitation on the
.powers of the States. It forbids them to discriminate against
-Negroes in matters having to do with voting. See Ex parte
Yarbrough, 110 U. S. 651, 665; Neal v. Delaware, 103 U. S.
370, 389-390; United State8 v. Cruikshank, 92 U. S. 542,
555-556; United States v. Ree8e, 92 U. S. 214. The Amend-
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ment's command and effect are wholly negative. "The Fif-
teenth Amendment does not confer the right of suffrage upon
any one," but has "invested the citizens of the United States
with a new constitutional right which is within the pro-
tecting power of Congress. That right is exemption from
discrimination in the exercise'of the elective franchise on ac-
count of race, color, or previous condition of servitude." Id.,
at 217-218.

Our decisions, moreover, have made clear that action by a
State that is racially neutral on its face violates the Fifteenth
Amendment only if motivated by a discriminatory purpose.
In Guinn v. United States, 238 U. S. 347, this Court struck
down a "grandfather" clause in a state constitution exempting
from the requirement that' voters be literate any person or
the descendants of any person who had been entitled to vote
before January 1, 1866. It was asserted by way of defense that
the provision was immune from successful challenge, since a law
could not be found unconstitutional either "by attributing to
the legislative authority an occult motive," or "because of
conclusions concerning its operation in practical execution and
resulting discrimination arising . . . from inequalities nat-
urally inhering in those who must come within the standard
in order to enjoy the right to vote." Id., at 359. Despite
this argument, the Court did not hesitate to hold the grand-
father clause unconstitutional, because it was not "possible to
discover any basis in reason for the standard thus fixed other
than the purpose" to circumvent the Fifteenth Amendment.
Id., at 365.

The Court's more recent decisions confirm the principle
that racially discriminatory motivation is a necessary ingredi-
ent of a Fifteenth Amendment violation. In Gomillion v.
Lightfoot, 364 U. S. 339, the Court held that allegations of a
racially motivated gerrymander of- municipal boundarie*
stated a claim under the Fifteenth Amendment. The con.
stitutional infirmity of the state law in that ,-ase, according
to the allegations of the complaint, was that in drawing the
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municipal boundaries th4e legislature was "solely concerned
with segregating white and colored voters by fencing Negro
citizens out of town so as to deprive them of their pre-existing
municipal vote." Id., at 341. The Court made clear that in
the absence of such an invidious purpose, a State is constitu-
tionally free to redraw political boundaries in any manner it
chooses. Id., at 347.10

In Wright v. Rockefeller, 376 U. S. 52, the Court upheld
by like reasoning a state congressional reapportionment stat-
ute against claims that district lines had been racially gerry-
mandered, bect, use the plaintiffs failed to prove that the legis-
lature "was either motivated by racial considerations or in
fact drew the districts on racial lines"; or that the statute
"was the product of a state contrivance to segregate on the
basis of race or place of origin." Id., at 56, 58." See also
Lassiter v. Northampton Election Bd., 360 U. S. 45; Lane v.
Wilson, 307 U. S. 268, 275-277.

While other-of the Court's Fifteenth Amendment decisions
have dealt with different issues, none has questioned the neces-
sity of showing purposeful discrimination in order to show a
Fifteenth Amendment violation. The cases of Smith v. All-
wright, 321 U. S. 649, and Terry v. Adams, 345 U. S. 461, for

The Court has repeatedly cited Gomillion v. Lightfoot for the prin-
ciple that an invidious purpose must be adduced to support a claim of
unconstitutionality. See Personnel Administrator of Mass. v. Feeney,
442 U. S. 256, 272; Arlington Heights v. Metropolitan Housing Dev.
Corp., 429 U. S. 252, 265, 266; Washington v. Davis, 426 U. S. 229, 240.

" MR. JUSTICE MARSHALL has elsewhere described the fair import of the
Gomillion and Wright cases: "In the two Fifteenth Amendment redistrict-
ing cases, Wright v. Rockefeller, 376 U. S. 52 (1964), and Gomitlion v.
Lightfoot, 364 U. S. 339 (1960), the Court suggested that legislative pur-
pose alone is determinative, although language in both cases may be
isolated that seems to approve some inquiry into effect insofar as it eluci-
dates purpose." Beer v. United -States, 425 U. S. 130, 148, n. 4 (dis-
senting opinion).

The Court in the.Wright case also rejected claims made under the Equal
Protection Clause of the Fourteenth Amendment. See in fra, at 67.
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example, dealt with the question whether a State was so in-
volved with racially discriminatory voting practices as to
invoke the Amendment's protection. Although their facts
differed somewhat, the question in both cases was whether the
State was sufficiently implicated in the conduct of racially
exclusionary primary elections to make that discrimination an
abridgment of the right to vote by a State. Since the Texas
Democratic Party primary in Smith v. Aflwright was regulated
by statute, and only party nominees chosen in a primary were
placed on the ballot for the general election, the Court con-
cluded that the state Democratic Party had become the
agency of the State, and that the State thereby had "en-
dorse[d], adopt[ed] and enforce[d] the discrimination against
Negroes, practiced by a party." 321 U. S., at 664.

Terry v. Adams, supra, posed a more difficult question of
state involvement. The primary election challenged in that
case was conducted by a county political organization, the
Jaybird Association, that was neither authorized por regulated
under state law. The candidates chosen in the Jaybird pri-
mary, however, invariably won in the subsequent Democratic
primary and in the general election, and the Court found
that the Fifteenth Amendment had been violated. Although
the several supporting opinions differed in their formulation
of this conclusion, there was agreement that the State was
involved in the purposeful exclusion of Negroes from par-
ticipation in the election process.

The appellees have argued in this Court that Smith v.
Allwright and Terry v. Adams support the conclusion that the
at-large system of elections in Mobile is unconstitutional,
reasoning that the effect of racially polarized voting in Mo-,
bile is the same as that of a racially exclusionary primary.
The only characteristic, however, of the exclusionary primaries
that offended the Fifteenth Amendment was that Negroes were
not permitted to vote in them. The difficult question was
whether the "State ha[d] had a hand in" the patent dis-

~1
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crimination practiced by ,a nominally private organization.
Terry v. Adams, supra, at 473 (opinion of Frankfurter, J.).

The answer to the appellees' argument "is that, as the Dis-
trict Court expressly found, their freedom to vote has not been
denied or abridged by anyone. The Fifteenth Amendment
does not entail the right to have Negro candidates elected, and
neither Smith v. Allwright nor Teiry v. Adams contains any
implication to the contrary. That Amendment prohibits only
purposefully discriminatory denial or abridg'hent by govern-
ment of the. freedom to vote "on account of race, color, or
previous condition of servitude." Having found that Negroes
in Mobile "register and vote without hindrance," the District
Court and Court of Appeals were in error in believing that the
appellants invaded the protection of that Amendmeat in the
presefit case.

IV
The Court of Appeals also agreed with the District Court

that Mobile's at-large electoral system violates the Equal
Protection Clause of the Fourteenth Amendment. There re-
mains for consideration, therefore, the validity of its judg-
ment on that score.

A

The claim that at-large electoral schemes unconstitutionally
deny to sore persons the equal protection 6f the laws has
been advanced in numerous cases before this Court. That
contention has been raised most often with regard to multi-
member constituencies within a state legislative apportion-
ment system. The constitutional objection to multimember
districts is not and cannot be that, as such, they depart from
apportionment on a population basis in violation of Reynolds
v. Sims, 377 U. S. 533, and its progeny. Rather the focus in
such cases has been on the lack of representation multimem-
ber districts afford various elements of the voting population
in a system of representative legislative democracy. "Crit-
icism [of multimember districts] is rooted in their winner-



859

66 OCTOBER TERM, 1979

Opinion of 8Rw~m, J. 446 U. S.

take-all aspects, their tendency to submerge minorities .

a general preference for legislatures reflecting community in-
terests as closely as possible and disenchantment with politi-
cal parties and elections as devices to settle policy differences
between contending interests." Whitcomb v. Chavis, 403
U. S. 124, 158-159.

Despite repeated constitutional attacks upon multimember
legislative distriqts, the Court has consistently -held that they
are not unconstitutional per se, e. g., White v. Regester, 412
U. S. 755; Whitcomb v. Chavis, supra; Kilgarlin v. Hill, 386
U. S. 120; Burns v. Richardson, 384 15. S. 73; Fortson v.
Dorsey, 379 U. S. 433.12 We have recognized, however, that
such legislative apportionments could violate the Fourteenth
Amendment if their purpose were invidiously to minimize or
cancel out the voting potential of racial or ethnic minorities.
See White v. Regester, supra; Whitcomb v. Chavis, supra;
Burns v. Richardson, supra; Fortson v. Dorsey, supra. To
prove such a purpose it is not enough to show that the group
allegedly discriminated against has not elected representatives
in proportion to its numbers. White v. Regester, supra, at
765-766; Whitcomb v. Chavis, 403 U. S., at 149-150. A
plaintiff must prove that the disputed plan was "conceived or
operated as [a] purposeful devic[e] to further racial... dil
crimination," id., at 149.

This burden of.proof is simply one aspect of the basic prin-
ciple that only if there is purposeful discrimination can there
be a violation of the Equal Protection Clause of the Fourteenth
Amendment. See Washington v. Davis, 426 U. S. 229;

12 We have made clear, however, that a court in formulating an appor-
tionment plan as an exercise of its equity powers should, as a general
rule, not permit multimember legislative districts. "[S]ingle-member dis-
tricts are to be preferred in court-ordered legislative reapportionment
pins unless the court can articulate a 'singular combination of unique
factors' that justifies a different result. Mahan v. Howell, 410 U. S. 315,
333." Connor v. Finch, 431 U. S. 407,415.

93-706 0 - 83 - 55
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Arlington Heights v. Metropolitan Housing Dev. Corp., 429
U. S. 252; Personnel AdrminisfrZitor of Mas8. v. Feeney, 442"
U. S. 256. The Court explicitly indicated in Washington v..
Davis that this principle applies to claims of racial discrimi-
nation affecting voting just as it does to other claims of racial
discrimination. Indeed, the Cburt's opinion in that case
viewed Wright v. Rockefeller, 376 U. S. 52, as an apt illustra-.

-tion of the principle that an illicit purpose must be proved
before a constitutional violation can be found. The Court
said:

"The rule is the same-in. other contexts, Wright v.
Rockefeller, 376 U. S. &2 (1964), upheld a New York
congressional apportionment- statute against claims that
district lines had been racially gerrymandered. The
challenged districts -were made- up predominantly ofwhites. or of minority races, and their boundaries were

irregularly drawn. The challengers did niot prevail'be-
cause they failed to prove that the New York Legislature
'was either motivated by racial considerations or in fact
drew the districts on racial lineo; the plaintiffs had not
shown that the statute 'was the product of a state con-
trivance 'to segregate oi. the basis of race or place -of
origin.' Id., at 56, 58.. The dissenters were in agree-
ment that the issue "was whether "the 'boundaries.
were purposefully drawn on racial lines.' Id., at 67."
Washington v. Davis, supra, at 240.

More recently, in.Arlingtbn Heights v. Metropolitan Housing
Dcv. Corp., supra, the Court again relied on Wright v. Rocke-
feller to, illustrate the principle that proofof of racially dis-
criminatory intent or purpose is required to show a violation
of the Equal Protcetion Clause." 420 U. S., ot 265. Al-
though dicta may be drawn from a few of the Court's earlier
opinions suggesting that disproportionate effects alone may
establish a claim of unconstitutional racial vote dilution, the
fat is that such a view it niot supported by any decision of



861

68 OCTOBER TERM, 1979

Opinion of Smwmar, J. 446 U. 8.

this Court'.18  More importantly, such a view is not consistent
* with the meaning of the Equal Protection Clause as it has

been understood in a variety of other contexts involving
alleged racial discriminationn. Washington v. Davs,. supra
(employment); Arlington Heights v..Metropolitan Housing
Dev. Corp., supra (zoning); Keyes v. School District No. 1,
Denver, Colo., 413 U. S. 189, 208 (public schools); Akins v.
Texas, 325 U. S. 398, 403-404 (jury selection).

£ , In ohly one case has the Court sustained a claim that multi&
member legislative districts unconstitutionally diluted th
voting strength of a discrete group. That case was White v.
Regester. There the Court upheld a constitutional challenge
by Negroes and Mexican-Americans to parts of a legislative
reapportionment plan adopted by the State of Texas The
plaintiffs alleged that th multimember districts for the two
counties in which they resided minimized the effect of their
votes in violation of the Fourteenth Amendment, and the
Court held that the plaintiffs had been able to "produce
evidence to support finoings.that the political processes lead-

SThedissenting opinion of MR. JUSTICE MARSALL reads the Court's
opinion in Foftson v. Dorsey, 379 U. S. 433, to say that a claim of vote
dilution under the Equal Protection Clause could rest on/either discrimi-
natory purpose or effect. Pdst, at 108. In fact, the Court explicitly re-
served this question and expressed no view concerning it. That case in-
volved solely a claim, which the Court rejected, that a state legislative
apportionment statute creatitig some niultimember districts was constitu-
tionally infirm on its face. Although the Court recognized that "designedly
or otherwise," multimember' districting, schemes might, under the circum-
stances of a particular case, minimize the voting strength of a racial group,
an issue as to *the constitutionality of such an arrangement "[was] not
presented by the record," and "'our holding ha[d] no bearing on that
wholl) separate question.'" -379 U. S., at 439.

* The phrase "designedly or otherwise" in which this dissenting .?pinion
places so much stock, was repeated, also in dictum, in Burnm v. Richardaoi,
384 U. S. 73, 88. But the constitutional challenge to the multimember
constituencies failed in that case because the plaintiffs demonstrated
neither discriminatory purpose nor effect. Id., at 88-90, and nn. 15 and
16.

4
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ing to nomination and election were not equally open to par-
ticipation by the group[s] in q'iestion." 412 U. S., at 766,
767. In so holding, the Court relied upon evidence in the
record that included a long history of official discrimination
-against minorities as well as indifference to their needs and
interests on the part of white elected officials. The Court
also found in each county additional factors that restricted the
access of minority groups to the political process. In one
county, Negroes effectively were excluded from the process
of slating candidates for the Democratic Party, while the
plaintiffs in the other county were Mexican-Americans who
"suffered] a cultural and language barrier" that made "par-
ticipation in community processes extremely difficult, partic-
ularly . . . with respect to the political life" of the county.
Id., at 768 (footnote omitted)._ I

White v. Regester is thus consistent with "the basic equal
protection principle that the invidious quality of a %law
claimed to be racially discriminatory must ultimately be
traced to a racially discriminatory purpose," Washington v.
Davis, supra, at 240. The Court stated the constitutional
question in- White to be whether the "multimember'districts
[were] being used invidiously to cancel out or minimize the
voting strength of racial groups," 412 U. S., at 765 (emphasis
added), strongly indicating that only a purposeful dilution of
the plaintiffs' vote would offend the Equal Protection Clause.' 4

14 In Gaffney v. Cummings, 412 U. S. 735, a case decided the ame day

as White v. Regestejr, the Court interpreted both White and the -earlier
vote dilution cases as turning on the existence of discriminatory purpose:

"State legislative districts may be equal or substantially equal in popula-
tion and still be vulnerable under the Fourteenth Amendment. A dis-
tricting statute otherwise acceptable, may be invalid because it fences out
a racial group so as to deprive them of their Ore-existing municipal vote.
Gomillion v. Lightfoot, 364 U. S.% 339. (1960). A districting plan may
create inultiniember districts perfectly acceptable under equal population
standards, but invidiously discriminatory because they pre employed 'to
minimize or cancel out the voting strength of racial or political elements of

S .k
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Moreover, much of thb evidence on which the Court relied
in that case wah relevant only for the reason that "official

,action will not be held unconstitutional solely because it.re-
suits in a racially disproportionate impact." Arlington
Heights v. Metropolitan Housing Dev. Corp., 429 U. S., at
264-265. Of course, "[t]he impact of the official action-
whether it 'bears more heavily on one race than another,'
Washington v. Davis, supra, at 242-may provide an impor-
tant starting -point." Arlingtok Heights v. Metropolitan
Housing Dev. Corp., supra, at 266. But where the charac-
ter of a law is readily explainable on grounds apart from
race, as would nearly always be .true where, as here, an entire
system of local gbvernance is-brought into question, dispro-
portionate impact alone cannot be decisive, and courts must
look to other evidence to support a finding of discriminatory
purpose. See ibid.; Washington v. Davis. 426 U. S., at 242.

We may assume, for present purposes, that an at-large elec-
tion-of city officials with all the legislatCive,, executive, and ad-
ministrative power of the municipal government is constitu-
tionally indistinguishable from the election of a fev members
of a state legislative body in multimember districts-although
this may be a rash assumption.' But even making this as-
sumption, it is clear that the eviclence in the Present case fell
far short of showing that the appellants "conceived or oper-
ated [a] purposeful devie[e].to further racial ... discrimina-
tion." Whitcomb v. Chavis, 403 U. S., at 149.

the voting *population.' Fortson v. Dorsey, 379 U. S. 433, 439 (1965).
See White v. Regeeter, post, p. 755; Whitcomb v. Chavis, 403 U. S. 124
(1971); Abate v. Mundt, 403 U. S., at 1841 n. 2; Burns v. Richardson,
384 U. S., at 88-89." 412 U. S., at 751 (.emphasis added).

15 See Wise v. Lipscomb, 437 U. S. 535, 550 (opinion of REHNQ~uit, J.).
It is noteworthy that a system- of at-large city elections in place of elec-
tions of city officials by the voters of small geographic-wards was uni-
versally heralded not many years ago as a praiseworthy and progressive
reform of corrupt municipal government. See,.'€. g., E.'Banfild & J.
Wilson, City Politics 151 (1963). Cf. M. Seasongood, Local Government
in the United States (1933); L. Stefftns, The Shame of the Cities (1904).
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The District Court aasefsed the appellees' claims in light
of the standard that had been articulated by the Court of
Appeals for the Fifth Circuit in. Zimmer v. McKeithen, 485
F. 2d 1297. That case, coming beforoWasington v. Davis,
426 U. S. 229, was quite evidently decided upn~tbe misunder-
standing that it is not necessary to show a discriminatory pur-
pose in order to prove a violation of the Equal Protection
Clause-that proof of a discriminatory effect is sufficient.
See 485 F. 2d, at 1304-1305, and n. 16.10

In light of the criteria identified in Zimmer, the District
Court based its conclusion of unconstitutionality primarily on
the fact that no Negro had ever been elected to the City
Commission, apparently because of the pervasiveness of ra-
cially polarized voting in. Mobile. The trial court also found
that city officials had not been as responsive to the interests
of Negroes.as to those of white persons. On the basis of
these findings, the court concluded that the political proc-
esses in Mobile were not equally open to Negroes, despite its
seemingly inconsistent findings that there were no inhibitions
against Negroes becoming- candidates, and that in fact Ne-
groes had registered and voted without hindrance. 423 F.
Supp., at 387.. Finally, with little additional discussion, the
District Court held that Mobile's at-large electoral system
was invidiously discriminating against Negroes in violation of
the Equal Protection Clause.1

',This Court affirmed the judgment of Ihe Court of Appeals in'Zim-
mer v. McKeithen on grounds other than those relied on by that court
and explicitly "without approval of the constitutional views expressed by
the Court of Appeals." Bat Carroll Parish School Bd. v. Marshall, 424
U. S. 636, 638 (per curiam).

IT The only indication given by the Dist'riet Court of an inference that
there existed an invidious purpose was the following statement: "It is
not a long step from the sysutematic exclusion of blacks from juries which
is itself such an 'unequal application of the law . . . as to show inten-
tional discrimination,' AV=, v. Texas, 325 U. S. 398, 404, . . . to (the]
present purpose to dilute the black vote as evidenced 4 this case. There
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In affirming the District Court, the Court of Appeals ac-
knowledged that the Equal Protection Clause of the Four-
teenth Amendment reaches only purposeful discrimination,"
but held that-one way a plaintiff may establish this illicit pur-
pose is by adducing evidence that satisfies the criteria of its
decision in Zimmer v. McKeith~n, supra. Thus, because the
appellees had proved an "aggregate" of the$Zimmer factors,
the Court of Appeals concluded that a discriminatory purpose

is a 'current' condition of dilution of the black vote resulting from
intentional state legislative inaction which is as effective as the intentional
state action referred to in Keyes (v. School District No. 1, Denver Colo.,
413 U. S. 189]." 423 F.' Supp., at 398.

What the District Court may havement by this statement is uncertain.
In any event the analogy to the- racikI exclusionary jury cases appears
mistaken. Those cases typically have involved a consistent pattern of
discrete official actions that demonstrated almost to a mathematical cer-
tainty that Negroes were being excluded from juries because of their
race. See Castaneda v. Partida, 430 U. S. 482, 495-497, and n. 17; Patton
v. Mississippi, 332 U. S. 463, 466-467; Pierre v. Louisiana, 306 U. 8. 354,
359; Norris v. Alabama, 294 U_ S. 587, 591.

If the District Court meant by its statement that the existence of the
at-large electoral system was, like the systematic exclusion of Negroes from
juries, unexplainable on grounds other than race, its inference is contra-
dicted by the history of the adoption of that system in Mobile. Alter-
natively, if the District Court meant that the state legislature may be
presumed to have "intended" that there would be no Negro Cominis-
sioners, siihply because that was a foreseeable consequence of at-large
voting, it applied an incorrect legal standard. "'Discriminatory pur-
pose' . . implies more than intent as volition or intent as awareness
of consequences. . . . It implies that the decisionmaker . . . selected or
reaffirmed a particular course of action at least in part 'because of,' not
merely 'in spite of,' its adverse effects upon an identifiable group."
Personnel Administrator of Mass. v. Feeney, 442 U. S., at 279 (foQtnotes
omitted).

16Te Court of Appeals expressed the view that the District Court's
finding of- discrimination in light of the Zimmer criteria was "buttressed"
by the fact that the Attorney General had interposed an objection under

5 of the Voting Rights Act of 1965 to the state statute designating the
functions or each .Commissioner. 571 F. 2d 238, 246 (CA5).. See n. 6,
atspra.

Q • •
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had been proved. That approach, however, is inconsistent
with our decisions in Washington v. Davis, supra, and Arling-
ton Heights, &upra. Although the presence of the indicia
Telied on in Zimmer may afford some evidence of a discrimina-
tory purpose, satisfaction of those criteria is not of itself suffi-
cient proof of such a purpose. The so-called Zimmer criteria
upon which the District Court and the Court of 'Appeals
relied were most assuredly insufficient to prove an unconstitu-
tionally discriminatory purpose in the present case.

First, the two courts found it highly .significant thatno
Negro had been elected to the Mobile City Commission.
From this fact they concluded that the processes leading to
nomination and election were not open equally to Negroes.
But the District Court's findings of fact, unquestioned on ap-
peal, make clear that Negroes register and vote in Mobile
"without hindrance," and that there are no official obstacles in
the way of Negroes who wish to become candidates for election
to the Commission. Indeed, it was undisputed that the only
active "slating" organization in the city is comprised of Ne-
groes. It may be that Negro candidates have been defeated,
but that fact alone does not work a constitutional deprivation.
Whitcomb v. Chavis, 403 U. S., at 160; see Arlington Heights,
429 U. S., at 266, and n. 15.11

Second, the District Court relied in part on its finding that
the persons who were elected to the Commissio'n discriminated
against Negroes in municipal employment and in dispensing.
public services. If that is the case, those discriminated
against may be entitled to relief under the Constitution, albeit
of a sort quite different from that sought in the present case.
The Equal Protection Clause proscribes purposeful discrimi-
nation because of race by any unit of state government, what-

4*There have been only three Negro candidates for the City Com-
mission, all in 1973. According to the District Court, the Negro candidates
"were young, inexperienced, and mounted extremely limited campaigns"
and received only "modest support from the black community... ." 423
F. Supp., at 388.
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ever the method of its election. But evidence of discrimina-
tion by white officials in Mobile is relevant only as the most
tenuous and 'circumstantial evidence of the constitutional
invalidity of the electoral system under which they attained
their offices."

Third, the District Court and the Court of Appeals sup-
ported their conclusion by drawing upon the substantial his-
tory of official racial discrimination in Alabama. But past
discrimination cannot, in the manner of original-sin, condemn
governmental action that is not itself unlawful. The ulti-
mate question remains whether a discriminatory intent has
been proved in a given case. More distant instances of official
discrimination in other cases are of limited help in resolving
that question.

Finally, the District Court and the Court of Appeals
pointed to the mechanics of the at-large electoral system it-
self as proof that the votes of Negroes were being invidiously
canceled out. But those features of that electoral system,
such as the majority vote requirement, tend naturally to dis-
advantage any voting minority, as we noted in White v.
Regester, 412 U. S.' 755. They are far from proof that thie
at-large electoral scheme represents purposeful discrimination
against Negro voters."1

20 Among the difficulties with the District Court's view of the evidence
was its failure to identify the state officials whose intent it considered rele-
vant in assessing the invidiousness of Mobile's system of government. To
the extent that the inquiry should properly focub on the state legislature,
see n. 21, infra, the actions of unrelated governmental officials would be,
of course, of questionable relevance.

21 According to the District Court, voters in the city of Mobile are
represented in the state legislature by three state senators, any one of
whom can -veto proposed local legislation under the existing courtesy
rule. Likewise, a majority of Mobile's 11-member House delegation can
prevent a local bill from reaching the floor for debate. Unanimous
approval of a local measure by the city delegation, on the other hand,
virtually assures passage. 423 F. Supp., at 397.

There was evidence in this case that several proposals that would have
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, B

We turn finally to the 'arguments advanced in Part I of
MR. JUSTICE MARSHALL'S dissenting opinion. The theory of
this dissenting opinion-a theory much more extreme than
that espoused by the District Court or the Court of Appeals--
appears to be that every "political group," or at least every
such group that is in the minority, has a federal constitu-
tional right to elect candidates in proportion to its numbers. 22

Moreover, a political group's "right" to have its candidates
elected is said to be a "fundamental interest," the infringe-
ment of which may be established without proof that a State
has actvd with the purpose of impairing anybody's access to
the political process. This dissenting opinion finds the
"right" infringed in the present case because no Negro has
been elected to the Mobile City Cofflinission.

Whatever appeal the dissenting opinion's view may have
as a matter of political theory, it is not the law. The Equal
Protection Clause of the Fourteenth Amendment does not

altered the form of Mobile's municipal government have been defeated
in the state legislature, including at least one that would have permitted
Mobile to govern itself through a Mayor and City Council with members
elected from individual districts within the city. Whether it may be pos-
sible ultimately to prove that Mobile's present governmental and electoral
system has been retained for a racially discriminatory purpose, we are in no
position now to say.

"The dissenting opinion seeks to disclaim this description of its theory
by suggesting that a claim of vote dilution may require, in addition to
proof of electoral defeat, some evidence of "historical and social factors"
indicQoting that the group in question is without political influence. Poat,
at 111-112, n. 7, 122-124. Putting to the side the evident fact that these
gauzy sociological considerations have no constitutional basis, it remains
far from certain that they could, in any principled manner, exclude the
claims of any discrete political group that happens, for whatever reason,
to elect fewer of its candidates than arithmetic indicates it might. Indeed,
the putative limits are bound to prove illusory if the express purpose
informing their application would be, as the dissent assumes, to redress
the "inequitable distribution of political -influence." Poet, at 122.
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require proportional representation as an imperative of polit-
ical organization. The entitlement that the dissenting opin-
ion assumes to exist simply is not to be found in the Consti-
tution of the United States.

It is of course true that a law that impinges upon a funda-
mental right explicitly or implicitly secured by the Constitu-
tion is presumptively unconstitutional. See Shapiro v.
Thompson, 394 U. S. 618, 634, 638; id., at 642-644 (concur-
ring opinion). See also San Antonio Independent Schoot
Dit. v. Rodriguez, 411 U. S. 1, 17, 30-32. But plainly "[ilt
is not the province of this Court to create substantive consti-
tutional rights in the name of guaranteeing equal protection
of the laws," id., at 33. See Lindsey v. Normet, 405 U. S.
56, 74; Dandridge v. Williams, 397 U. S. 471, 485. Accord-
ingly, where a state law does not impair a right or liberty
protected by the Constitution, there is no occasison to depart
from "the settled mode of constitutional analysis of legis-
lat[ion] . .-. involving questions of economic and social pol-
icy" San Antonio Independent School Dist. v. Rodriguez,
supra, at 33. S MR. JUSTICE MARSHALL'S dissenting opinion
would discard these fixed principles in favor of a judicial in-
ventiveness that would go "far toward making this Court a
'super-legislature.'" Shapiro v. Thompson, supra, at 655, 661
(Harlan, J., dissenting). We are not free to do so.
• More than 100 years ago. the Court unanimously held
that "the Constitution of the United States does not confer
the right of suffrage upon any one. . . ." Minor v. Happer-
sett, 21 Wall. 162, 178. See Lassiter v. Northampton Elec-
tion Bd., 360 U. S., at 50-51. It is for the States "to deter-
mine the conditions under which the right of suffrage may be

"The presumption of constitution validity that underlies the settled
mode of reviewing legislation disappears, of course, if the law under con-
sideration creates classes that, in a constitutional sense, are inherently
"suspect." See McLoughlin v. Florida, 379 U. S. 184; Strauder v. West
Virginia, 100 U. S. 303. Cf. Lockport v. Citizens or Community Action,
430 U. S. 2S9.
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exercised... , absent of course the discrimination which the'
Constitution condemns," ib~d. It is true, as the dissenting
opinion states, that the Equal Protection Clause confers a
substantive right to participate in elections on an equal basis
with other qualified voters. See Dunn v. Blumstei n, 405
U. S. 330, 336; Reynolds v. Sims, 377 U. S., at 576. But this
right to equal participatidn in the electoral process does not
protect any "political group," however defined, from elec-
toral defeat."

The dissenting opinion erroneously discovers the asserted
entitlement to group representation within the "one person,
one vote" principle of Reynolds v. Sims, supra; and its prog-
eny.25 Those cases established that the Equal Protection

"The basic fallacy in the dissenting opinion's theory is illustrated by
analogy to a defendant's right under the Sixth and Fourteenth Amend-
ments to a trial by a jury of his peers in a criminal case. See Duncan v.
Louisiana, 391 U. S. 145. That right, expressly conferred by the Con-

-stitution, is certainly "fundamental" as that word is used in the dissenting
opinion. Moreover, under the Equal Protection Clause, a defendant has
a right to require that the State not exclude from the jury members of his
race. See Castaneda v. Partida, 430 U. S., at 493. But "[f]airness in
selection has never been held to require proportional representation of
races upon a jury," Akins v. Texas, 325 U. S. 398, 403; nor has the de-
fendant any "right to demand that members of his race be included,"

-Alexander v. Louisiana, 405 U. S. 625, 628. The absence from a jury
of persons belonging to racial or other cognizable groups offends the Con-
stitution only "if it results from purposeful discrimination." Castaneda v.
Partida, supra, at 493. See Alexander v. Louisiana, supra; see also Wash-
ington v. Davis, 426 U. S., at 239-240. Thus, the fact that there is a
constitutional right to a system of jury selection that is not purposefully
exclusionary does not entail a right to a jury of any particular racial
composition. Likewise, the fact that the Equal Protection Clause confers
a right to participate in elections on an equal basis with other qualified
voters does not entail a right to have-one's candidates prevail.

"The dissenting opinion also relies upon several decisions of this Court
that have held constitutionally invalid various voter eligibility require-
ments: Dunn v. Blumstein, 405 U. S. 330 (length of residence require-
ment); Evans v. Coinman, 398 U. S. 419 (exclusion of residents of federal
property); Kramer v. Union &/hool District, 395 U. 8. 621 (property
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Clause guarantees the right of each voter to "have his vote
weighted equally with those of all other citizens." 377 U. S.,
at 576. The Court recognized that a voter's right to "have an
equally effective voice" in the election of representatives is
impaired where representation is not apportioned substan-
tially on a population basis. In such cases, the votes of per-
sons in more populous districts carry less weight than do
those of persons in smaller districts. There can be, of course,
no claim that the "one person, one vote" principle has been
violated in this case, because the city of Mobile is a unitary
.electoral district and the Commission elections are conducted
at large. It is therefore obvious that nobody's vote has been
"diluted", in the sense in which that word was used in the
Reynold8 case.

The dissenting opinion places an extraordinary interpreta-
tion on these decisions, an interpretation not justified by Reyn-
olds v. Szms itself or by any other decision of this Court. It
is, of course, true thkat-the right of a person to vote on an*
equal basis with other voters draws much of its significance
from the political associations that its exercise reflects, but
it is an altogether different matter to conclude that political
groups themselves have an independent constitutional claim
to representation." And the Court's decisions hold squarely

or status requirement); Harper v. Virginia Bd. of Election8, 383 U. S.
663 (poll tax requirement). But there is in this case no attack whatever
upon any of the voter eligibilty requirements in Mobile. Nor do the
cited cases contain implicit support for the position of the dissenting
opinion. They stand simply for the proposition that "if a challenged
state statute grants the right to vote to some bona fide residents of requi-
site age and citizenship and denies the franchise to others, the Court must
determine whether the exclusions are necetsary to promote a compelling
state interest." Kramer v. Union &hool Disthict, supra. at 627. It is
difficult to perceive any similarity between the excluded person's right to
equal electoral participation in the cited cases, and the right asserted by
the dissenting opinion in the present case, aside from the fact that they
both in some way involve voting.

26 It is difficult to perceive how the implications of the dissenting opin-
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that they do not. See Unitqd Jewi8h Organizations v. Carey,
430 U. S. 144, 166-167; id., at 179-180 (opinion concurring
in judgment); White v. Rege8ter, 412 U. S., at 765-766;
Whitcomb v. Chavis, 403 U. S., at 149-150, 153-154, 156-157.

The fact is that the Court has sternly set its face against
the claim, however phrased, that the Constitution somehow
guarantees proportional representation. In Whitcomb v.
Chavis, supra, the trial court had found that a raultimember
state legislative district had invidiously deprived Negroes
and poor persons of rights guaranteed them by the Constitu-
tion, notwithstanding the absence of any evidence whatever
of disorimination against them. Reversing the trial court,
this Court said:

"The District Court's holding, although on the facts of
this case limited to guaranteeing one racial group repre-
sentation, is not easily contained. It is expressive of the
more general proposition that any group with distinctive
interests must be represented in legislative halls if it is
numerous enough to command at least one seat and repre-

ion's theory of group representation could rationally be cabined. Indeed,
certain preliminary practical questions immediately come to mind: Can
only members of a minority of the voting population in a particular munic-
ipality b" members of a "political group"? How large must a "group"
be to be a "political group"? Can any "group" call itself a "political
group"? If not, who is to say which "groups" are "political groups"?
'Can a qualified voter belong to more than one "political group"? Can
there be more than one "political group" among white voters (e. 9., Irish-
American, Italian-American, Polish-American, Jews, Catholics, Protes-
tants) ? Can there be more than one "political group" among nonwhite
voters? Do the answers to any of these questions depend upon the par-
ticular demographic composition of a given city? Upon the total size
of its voting population? Upon the size of its governing body? Upon its
form of government? Upon its history? Its geographic location? The
fact that even these preliminary questions may be largely unanswerable
suggests some of the conceptual and practical fallacies in the constitu-
tional theory espoused by the dissenting opinion, putting to one side the
total absence of support for that theory in the Constitution itself.
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sents a majority living in an area sufficiently compact to
constitute a single-member district. This approach
would make it difficult to reject claims of Democrats, Re-
publicans, or members of any political organization in
Marion County who live in what would be safe districts
in a single-member district system but who in one year or
another, or year after year, are submerged in a one-sided
multi-member districttyote. There are also union ori-
ented workers, the university community, religious or
ethnic groups occupying identifiable areas of our heter-
ogeneous cities and urban areas. Indeed, it would be
difficult for a great many, if not most, multi-member dis-
tricts to survive analysis under the District Court's view
unless combined with some voting arrangement such as
proportional representation or cumulative voting aimed
at providing representation for minority parties or inter-
ests. At the very least, affirmance of the District Court
would spawn endless litigation concerning the multi-
member district systems now widely employed in this
country." Whitcomb v. Chavis, supra, at 156-157 (foot-
notes omitted).

V
The judgment is reversed, and the case is remanded to the

Court of Appeals for further proceedings.
It is so ordered.

MR. JUSTICE BLACKMUN, concurring in the result.
Assuming that proof of intent is a prerequisite to appellees'

prevailing on their constitutional claim of vote dilution, I am
inclined to agree with MR. JUSTICE WHITE that, in this case,
"the findings of the District Court amply support an inference
of purposeful discrimination," post, at 103. 1 concur in the
Court's judgment of reversal, however, because I believe that
the relief afforded appellees by the District Court was not
commensurate with the sound exercise of judicial discretion.
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It seems to me that the city of Mobile, and its citizenry,
have a substantial interest in maintaining the commission
form of government that has been in effect there for nearly 70
years. The District Court recognized that its remedial order,
changing the form of the city's government to a mayor-council
system, "raised serious constitutional issues." 423 F. Supp.
384, 404 (SD Ala. 1976). Nonetheless, the court was "unable
to see how the impermissibly unconstitutional dilution can be
effectively corrected by any other approach." Id., at 403.

The Court of Appeals approved the remedial measures
adopted by the District Court and did so essentially on three
factors: (1) this Court's preference for single-member dis-
tricting in court-ordered legislative reapportionment, absent
special circumstances, see, e. g., Connor v. Finch, 431 U. S.
407, 415 (1977); (2) appellants' noncooperation with the
District Court's request for the submission of proposed
municipal government plans that called for single-member
districts for councilmen, under a mayor-council system of
government; and (3) the temporary nature of the relief
afforded by the District Court, the city or State being free to
adopt a "constitutional replacement" for the District Court's
plan in the future. 571 F. 2d 238, 247 (CA5 1978).

Contrary to the Court of Appeals, I believe that special
circumstances are presented when a District Court "reappor-
tions" a municipal government by altering its basic structures.
See also the opinion of MR. JUSTICE STEWART, ante, at 70,
and n. 15. See Chapman v. Meier, 420 U. S. 1, 20, n. 14
(1975); Sixty-Seventh Minnesota State Senate v. Beens, 406
U. S. 187 (1972). I also believe that the city's failure to
submit a proposed plan to the District Court was excused by
the fact that the only proposals the court was interested in
receiving were variations on a mayor-council plan utilizing
single-member districts. Finally, although the District
Court's order may have been temporary, it was unlikely that
the courts below would have approved any attempt by Mobile
to return to the commission form of government. And even
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a temporary alteration of a long-established form of munici-
pal government is a drastic measure for a court to take.

Contrary to the District Court, I do not believe that, in
order to remedy the unconstitutional vote dilution it found,
it was necessary to convert Mobile's city government to a
mayor-council system. In my. view, the District Gourt at
least should have considered alternative remedial orders that
would have maintained some of the basic elements of the
commission system Mobile long ago had selected-joint exer-
cise of legislative and executive power, and citywide repre-
sentation. In the first place, I see no reason for the court
to have separated legislative and executive power in the city
of Mobile by creating the office of mayor. In the second
place, the court. could have, and in my view should have, con-
sidered expanding the size of the Mobile City Commission
and providing for the election of at least some commissioners
at large. Alternative plans might have retained at-large elec-
tions for all commissioners while imposing district residency
requirements that would have insured the election of a com-
mission that was a cross section of all of Mobile's neighbor-
hoods, or a plurality-win system that would have provided
the potential for the effective use of single-shot voting by
black voters. See City of Rome v. United State8, post, at
184, n. 19. In failing to consider such alternative plans, it
appears to me that the District Court was perhaps overly
concerned with the elimination of at-large elections per 8e,
rather than with structuring an electoral system that provided
an opportunity for black voters in Mobile to participate in
the city's government on an equal footing with whites.

In the past, this Court has emphasized that a district court's
remedial power "may be exercised only on the basis of a
constitutional violation," and that "the nature of the viola-
tion determines the scope of the remedy." Swann v. Board
of Education, 402 U. S. 1, 16 (1971). I am not convinced
that any violation of federal constitutional rights established
by appellees required the District Court to dismantle Mobile's

93-706 0 - 83 - 56
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commission form of government and replace it with a mayor-
council system. Accordingly, I, too, would reverse the judg-
ment of the Court of Appeals, and remand the case for recon-
sideration of an appropriate remedy.

MR. JSTICE STEVENS, concurring in the judgment.

At issue in this case is the constitutionality of the city
of Mobile's commission form of government. Black citizens
in Mobile, who constitute a minority of that city's registered
voters, challenged the at-large nature of the elections for the
three positions of City Commissioner, contending that the
system "diluiits" their votes in violation of the Fifteenth
Amendment and the Equal Protection Clause of the Four-
teenth Amendment. While I agree with MR. JUSTICE STEWART
that no violation of respondents' constitutional rights has been
demonstrated, my analysis of the issue proceeds along some-
what different lines.

In my view, there is a fundamental distinction between state
action -that inhibits an individual's right to vote and state
action that affects the political strength of various groups
that compete for leadership in a democratically governed
community. That distinction divides so-called vote dilution
practices into two different categories "governed by entirely
different constitutional considerations," see Wright v. Rocke-
feller, 376 U. S. 52, 58 (Harlan, J., concurring).

In the first category are practices such as poll taxes or
literacy tests that deny individuals access to the ballot. Dis-
tricting practices that make an individual's vote in a heavily
populated district less significant than an individual's vote in
a smaller district also belong in that category. See Baker v.
Carr, 369 U. S. 186; Reynolds v. Sims, 377 U. S. 533.1 Such

1 In Reynolds v. Sims, the Court quoted Mr. Justice Douglas' state-
ment that the right to vote "includes the right to have the vote counted
at full value without dilution or discount . .. ," 377 U. S., at 555, n. 29,
as well as the comment in Wesberry v. Sanders, 376 U. S. 1, 8, that "'one
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practices must be tested by the strictest of constitutional stand-
ards, whether challenged under the Fifteenth Amendment or
under the Equal Protection Clause of the Fourteenth Amend-
ment. See, e. g., Dunn v. Blumstein, 405 U. S. 330, 337.

This case does not fit within the first category. The Dis-
trict Court found that black citizens in Mobile "register and
vote without hindrance' 2 and there is no claim that any
individual's vote is worth less than any other's. Rather, this
case draws into question a political structure that treats all
individuals as equals but adversely affects the political
strength of a racially identifiable group. Although I am satis-
fied that such a structure may be challenged under the Fif-
teenth Amendment as well as under the Equal Protection
Clause of the Fourteenth Amendment,3 I believe that under

man's vote in a congressional election is to be worth as much as an-
other's.'" 377 U. S., at 559.

2This finding distinguishes this case from White v. Regeeter, 412.U. S.
755. In White the Court held that, in order to establish a Fourteenth
Amendment violation, a group alleging vote dilution must
"produce evidence to support findings that the political processes lead-
ing to nomination and election were not equally open to participation by
the group in question-that its members had less opportunity than did
other residents in the district to participate in the political processes and
to elect legislators of their choice." Id., at 766.
The Court affirmed a judgment in favor of black and Mexican-American
voters on the basis of the District Court's express findings that black
voters had been "'effectively excluded from participation in the Demo-
cratic primary selection process,'" id., at 767, and that "'. . . cultural
incompatibility . . . conjoined with the poll tax and the most restrictive
voter registration procedures in the nation ha[d] operated to effectively
deny Mexican-Americans access to the political processes in Texas even
longer than the Blacks were formally denied access by the white primary."
Id., at 768.

8 Thus, I disagree with MR. JUSTICE STEwAfnr's conclusion for the plu-
rality that the Fifteenth Amendment applies only to practices that directly
affect access to the ballot and hence is totally inapplicable to the case at bar.
Ante, at 65. I also find it difficult to understand why, given this position,
he reaches out to decide that discriminatory purpose must be demonstrated
in a proper Fifteenth Amendment case. .Ante, at 61-64.
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either provision it must be judged by a standard that allows
the political process to function effectively.

My conclusion that the Fifteenth Amendment applies to a
case such as this rests on this Court's opinion in Gomillion v.
Lightfoot, 364 U. S. 339. That case established that the
Fifteenth Amendment does not simply guarantee the individ-
ual's right to vote; it also limits the States' power to draw
political boundaries. Although Gomillion involved a dis-
tricting structure that completely excluded the members of
one race from participation in the city's elections, 4 it does not
stand for the proposition that no racial group can prevail on
a Fifteenth Amendment claim unless it proves that an elec-
toral system has the effect of making its members' right to
vote, in MR. JUSTICE MARSHALL'S words, "nothing more than
the right to cast meaningless ballots." Post, at 104. 1 agree
with MR. JUSTICE MARSHALL that the Fifteenth Amendment
need not and should not be so narrowly construed. I do not
agree, however, with his view that every "showing of dis-
criminatory impact" on a historically and socially disadvan-

4 "The petitioners here complain that affirmative legislative action de-
prives them of their votes and the consequent advantages that the ballot
affords. When a legislature thus singles out a readily isolated segment of
a racial minority for special discriminatory treatment, it violates the
Fifteenth Amendment. In no case involving unequal weight in voting dis-
tribution that has come before the Court did the decision sanction a differ-
entiation on racial lines whereby approval was given to unequivocal with-
drawal of the vote solely from colored citizens.

"According to the allegations here made, the Alabama Legislature has not
merely redrawn the Tuskegee city limits with incidental inconvenience to
the petitioners; it is more accurate to say that it has deprived the peti-
tioners of the municipal franchise and consequent rights and to that end
it has incidentally changed the city's boundaries. While in form this is
merely an act redefining metes and bounds, if the allegations are estab-
lished, the inescapable human effect of this essay in geometry and geogra-
phy is to despoil colored citizens, and only colored citizens, of their there-
tofore enjoyed voting rights." 364 U. S., at 346, 347,
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taged racial group, post, at 104, 111, n. 7, is sufficient to in-
validate a districting plan.6

Neither Gomillion nor any other case decided by this
Court establishes a constitutional right to proportional rep-
resentation for racial minorities.' What Gomillion holds is
that a sufficiently "uncouth" or irrational racial gerrymander
violates the Fifteenth Amendment. As Mr. Justice Whit-
taker's concurrence in that case demonstrates, the same result
is compelled by the Equal Protection Clause of the Four-
teenth Amendment. See 364 U. S., at 349. The fact that
the "gerrymander" condemned in Gomillion was equally vul-
nerable under both Amendments indicates that the essential
holding of that case is applicable, not merely to gerrymanders
directed against racial minorities, but to those aimed at re-
ligious, ethnic, economic, and political groups as well. What-
ever the proper standard for identifying an unconstitutional
gerrymander may be, I have long been persuaded that it must
apply equally to all forms of political gerrymandering-not
just to racial gerrymandering. See Cousin8 v. City Council

5 1 also disagree with MR. JUSTICE MARSHALL to the extent that he
implies that the votes cast in an at-large election by members of a racial
minority can never be anything more than "meaningless ballots." I have
no doubt that analyses of Presidential, senatorial and other statewide elec-
tions would demonstrate that ethnic and racial minorities have often had
a critical impact on the choice of candidates and the outcome of elections.
There is no reason to believe that the same political forces cannot operate
in smaller election districts regardless of the depth of conviction or emo-
tion that may separate the partisans of different points of view.

0 And this is true regardless of the apparent need of a particular group
for proportional representation because of its historically disadvantaged
position in the community. See Cousins v. City Council of Chicago, 466
F. 2d 830, 852 (CA7 1972) (Stevens, J., dissenting), cert. denied, 409
U. S. 893. This does not mean, of course, that a legislature is constitu-
tionally prohibited from according some measure of proportional repre-
sentation to a minority group, see United Jewish Organizations v. Carey,
430 U. S. 144.
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of Chicago, 466 F. 2d 830,848-852 (CA7 1972) (Stevens, J.,
dissenting), cert. denied, 409 U. S. 893.?

This conclusion follows, I believe, from the very nature of a
gerrymander. By definition, gerrymandering involves draw-
ing district boundaries (or using multimember districts or at-
large elections) in order to maximize the voting strength of
those loyal to the dominant political faction and to minimize
the strength of those opposed to it.8  466 F. 2d, at 847. In
seeking the desired result, legislators necessarily make judg-
ments about the probability that the members of certain iden-
tifiable groups, whether racial, ethnic, economic, or religious,
will vote in the same way. The success of the gerrymander
from the legislators' point of view, as well as its impact on the

IThis -view is consistent with the Court's Fourteenth Amendment cases,
in which it has indicated that attacks on apportionment schemes on racial,
political, or economic grounds should all be judged by the same constitu-
tional standard. See, e. g., Whitcomb v. Chavis, 403 U. S. 124, 149 (dis-
tricts that are "conceived or operated as purposeful devices to further
racial or economic discrimination" are prohibited by the Fourteenth
Amendment) (emphasis supplied); Fortson v. Dorsey, 379 U. S. 433,
439 (an apportionment scheme would be invalid under the Fourteenth
Amendment if it "operate[d] to minimize or cancel out the voting strength
of racial or political elements of the voting population") (emphasis
supplied).

s Gerrymanders may also be used to preserve the current balance of
power between political parties, see, e. g., Ga/fney v. Cummings, 412
U. S. 735, or to preserve the safe districts of incumbents, cf. Wright v.
Rockefeller, 376 U. S. 52. In Gaffney the Court poiffted out: "[it
requires no special genius to recognize the political consequences of drawing
a district line along one street rather than another. It is not only obvious,
but absolutely unavoidable, that the location and shape of districts may
well determine the political complexion of the area. District fines are
rarely neutral phenomena. They can well determine what district will be
predominantly Democratic or predominantly Republican, or make a close
race likely. Redistricting may pit incumbents against one another or
make very difficult the election -of the most experienced legislator. The
reality is that districting inevitably has and is intended to have substantial
political consequences." 412 U. S., at 753.
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disadvantaged group, depends on the accuracy of those
predictions.

A prediction based on a racial characteristic is not neces-
sarily more reliable than a prediction based on some other
group characteristic. Nor, since a legislator's ultimate pur-
pose in making the prediction' is political in character, is it
necessarily more invidious or benign than a prediction based
on other group characteristics.9 In the line-drawing process,
racial, religious, ethnic, and economic gerrymanders are all
species of political gerrymanders.

From the standpoint of the groups of voters that are af-
fected by the line-drawing process, it is also important to
recognize that it is the group's interest in gaining or maintain-
ing political power that is at stake. The mere fact that a
number of citizens share a common ethnic, racial, or religious
background does not create the need for protection against
gerrymandering. It is only when their common interests are
strong enough to be manifested in political action that the
need arises. For the political strength of a group is not a
function of its ethnic, racial, or religious composition; rather,
it is a function of numbers-specifically the number of persons
who will vote in the same way. In the long run there is no
more certainty that individual members of racial groups will
vote alike than that members of other identifiable groups will
do so. And surely there is no national interest in creating an
incentive to define political groups by racial characteristics.'0

1 Thus, for example, there is little qualitative difference between the
motivation behind a religious gerrymander designed to gain votes on the
abortion issue and a racial gerrymander designed to gain votes on an
economic issue.

10 As Mr. Justice Douglas wrote in his dissent in Wright v. Rockefeller:
"Racial electoral registers, like religious ones, have no place in a society

that honors the Lincoln tradition-'of the people, by the people, for the
people.' Here the individual is important, not his race, his creed, or his
color. The principle of equality is at war.with the notion that District A
must be represented by a Negro, as it is with the notion that District B
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But if the Constitution ware interpreted to give more favor-
able treatment to a racial minority alleging an unconstitu-
tional impairment of its political strength than it. gives to
other identifiable groups making the same claim, such an
incentive would inevitably result.

My conclusion that the same standard should be applied
to racial groups as is applied to other groups leads me also to

must be represented by a Caucasian, District C by a Jew, District D
by a Catholic, and so on. Cf. Gray v. Sanders, 372 U. S. 368, 379. The
racial electoral register system weights votes along one racial line more
heavily than it does other votes. That system, by whatever name it is
called, is a divisive force in a community, emphasizing differences between
candidates and voters that are irrelevant in the constitutional sense. Of
course race, like religion, plays an important role in the choices which
individual voters make from among various candidates. But government
has no business designing electoral districts along racial or religious lines.

"When racial or religious lines are drawn by the State, the multiracial,
multireligious communities that our Constitution seeks to weld together
as one become sei)aratist; antagonisms that relate to race or to religion
rather than to political issues are generated; communities seek not the
best representative but the best racial or religious partisan. Since that
system is at war with the democratic ideal, it should find no footing here."
376 U. S., at 66-67.
See- also my dissent in Cousins, supra:

"In my opinion an interpretation of the Constitution which afforded one
kind of political protection to blacks and another kind to members of
other identifiable groups would itself be invidious. Respect for t.he citi-
zenry in the black community compels acceptance of the fact that in the
long run there is no more certainty that these individuals will vote alike
than will individual members of any other ethnic, economic, or social
group. The probability of parallel voting fluctuates as the blend of
political issues affecting the outcome of an election changes from time to
time to emphasize one issue, or a few, rather than others, as dominant.
The facts that a political group has. its own history, has suffered its own
special injustices, and has its own. congeries of special political interests, do
not make one such group different from any other in the eyes of the law.
The members of each go to the polls with equal dignity and with an
equal right to be protected from*invidious discrimination." 466 F. 2d,
at 852.
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conclude that the standard cannot condemn every adverse im-
pact on one or more political groups without spawning more
dilution litigation than the judiciary can manage. Difficult as
the issues engendered by Baker v. Cart, 369 U. S. 186, may
have been, nothing comparable to the mathematical yardstick
used in apportionment cases is ,vailable to identify the differ-
ence between permissible and impermissible adverse impacts
on the voting strength of political groups.

In its prior cases the Court has phrased the standard as being
whether the districting practices in question "unconstitution-
ally operate to dilute or cancel the voting strength of racial
or political elements." Whitcomb v. Chavis, 403 U. S. 124,
144. In Zimmer v. McKeithen, 485 F. 2d 1297 (CA5 1973),
aff'd on other grounds sub nom. East Carroll Parish School
Bd. v. Marshall, 424 U. S. 636, the Fifth Circuit attempted to
outline the types of proof that would satisfy this rather
amorphous test. Today, the plurality rejects the Zimmer
analysis, holding that the primary, if not the sole, focus of the
inquiry must be on the intent of the political body responsible
for making the districting decision. While I agree that the
Zimmer analysis should be rejected, I do not believe that
it is appropriate to focus on the subjective intent of the
decisionmakers.

In my view, the proper standard is suggested by three char-
acteristics of the gerrymander condemned in Gomillion:
(1) the 28-sided configuration was, in the Court's word,
"uncouth," that is to say, it was manifestly not the product
of a routine or a traditional political decision; (2) it had a
significant adverse impact on a minority group; and (3) it was
unsupported by any neutral justification and thus was either
totally irrational or entirely motivated by a desire to curtail the
political strength of the minority. These characteristics sug-
gest that a proper test should focus on the objective effects of
the political decision rather than the subjective motivation of
the decisionmaker. See United States v. O'Brien, 391 U. S.
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367, 384.11 In this case, if the commission form of govern-
ment in Mobile were extraordinary, or if it were nothing more
than a vestige of history, with no greater justification than
the grotesque figure in Gomillion, it would surely violate the
Constitution. That conclusion would follow simply from its
adverse impact on black voters plus the absence of any
legitimate justification for the system, without reference to
the subjective intent of the political body that has refused to
alter it.

Conversely, I am also persuaded that a political decision
that affects group voting rights may be valid even if it can be
proved that irrational or invidious factors have played some
part in its enactment or retention. The standard for testing
the acceptability of such a decision must take into account
the fact that the responsibility for drawing political bound-
aries is generally committed to the legislative process and that
the process inevitably involves a series of compromises among
different group interests. If the process is to work, it must
reflect an awareness of group interests and it must tolerate.
some attempts to advantage or to disadvantage particular
segments of the voting populace. Indeed, the same "group
interest" may simultaneously support and oppose a ph,'ticular
boundary change." The standard cannot, therefore, be so

11 In O'Brien the Court described Gomillian as standing "not for
the proposition that legislative motive is a proper basis for declaring a
statute unconstitutional, but that the inevitable effect of a statute on its
face may render it unconstitutional."

12 "It is unrealistic, on the one hand, to require the victim of alleged
discrimination to uncover the actual subjective intent of the decisionmaker
or, conversely, to invalidate otherwise legitimate action simply because an
improper motive affected the deliberation of a participant in the decisional
process. A law conscripting clerics should not be invalidated because an
atheist voted for it." Washington v. Davis, 426 U. S. 229, 253 (STEVENS,
J., concurring).

13For example, if 55% of the voters in an area comprising two districts.
belong to group A, their interests in electing two representatives would be
best served by evenly dividing the voters in two districts, but their inter-
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strict that any evidence of a purpose to disadvantage a bloc
of voters will justify a finding of "invidious discrimination";
otherwise, the facts of political life would deny legislatures
the right to perform the districting function. Accordingly,
a political decision that is supported by valid and articulable
justifications cannot be invalid'simply because some partici-
pants in the decisionmaking process were motivated by a
purpose to disadvantage a minority group.

The decision to retain the commission form of government
in Mobile, Ala., is such a decision. I am persuaded that some
support for its retention comes, directly or indirectly, from
members of the white majority who are motivated by a de-
sire to make it more difficult for members of the black
minority to serve in positions of responsibility in city govern-
ment. I deplore that motivation and wish that neither it nor
any other irrational prejudice played any part in our political
processes. But I do not believe otherwise legitimate political
choices can be invalidated simply because an irrational or
invidious purpose played some part in the decisionmaking
process.

As MR. JUSTICE STEWART points out, Mobile's basic election
system is the same as that followed by literally thousands of
municipalities and other governmental units throughout the
Nation. Ante, at 60.1' The fact that these at-large systems

ests in making sure that they elect at least one representative would
be served by concentrating a larger majority in one district. See Cousins
v. City Council of Chicago, 466 F. 2d, at 855, n. 30 (Stevens, J,, dissent-
ing)- See also Wright v. Rockefeller, 376 U. S. 52, where the mainte-
nance of racially separate congressional districts was challenged by one
group of blacks and supported by another group having the dominant
power in the black-controlled district.

1 1 emphasize this point because in my opinion there is a significant
difference between a statewide legislative plan that "happens" to use
multimember districts only in those areas where they disadvantage dis-
crete minority groups and the use of a generally acceptable municipal
form of government that involves the election of commissioners by the
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characteristically place one or more minority groups at a sig-
nificant disadvantage in the struggle for political power cannot
invalidate all such systems. See Whitcomb v. Chavis, 403 U. S.,
at 156-160. Nor can it be the law that such systems are
valid when there is no evidence that they were instituted or
maintained for discriminatory reasons, but that they may be
selectively condemned on the basis of the subjective motiva-
tion of some of their supporters. A contrary view "would
spawn endless litigation concerning the multi-member district
systems now widely employed in this country," id., at 157, and
would entangle the judiciary in a voracious political thicket."

voters at large. While it is manifest that there is a substantial neutral
justification for a municipality's choice of a commission form of govern-
ment, it is by no means obvious that an occasional multimember district
in a State which typically uses single-member districts can be adequately
explained on neutral grounds. Nothing in the Court's opinion in White v.
Regester, 412 U. S. 755, describes any purported neutral explanation for
the multimember districts in Bexar and Dallas Counties. In this connec-
tion, it should be remembered that Kilgarlin v. Hill, 386 U. S. 120, did not
uphold the constitutionality of a "crazy quilt" of singkl-member and
multimember districts; rather, in that case this Court merely upheld the
findings by the District Court that the plaintiffs had failed to prove their
allegations that the districting plan constituted such a crazy quilt.

15 Rejection of Mr. Justice Frankfurter's views in the specific con-
troversy presented by Baker v. Carr, 369 U. S. 186, does not refute the
basic wisdom of his call for judicially manageable standards in this area:
"Disregard of inherent limits in the effective exercise of the Court's 'judi-
cial Power' not only presages the futility of judicial intervention in the
essentially political conflict of forces by which the relation between popula-
tion and representation has time out of mind been and now is determined.
It may well impair the Court's position as the ultimate organ of 'the
supreme Law of the Land' in that vast range of legal problems, often
strongly entangled in popular feeling, on which this Court must pronounce.
The Court's authority-possessed of neither the purse nor the sword-
ultimately rests on sustained public confidence in its moral sanction. Such
feeling must be nourished by the Court's complete detachment, in fact and
in appearance, from political entanglements and by abstention from inject-
ing itself into the clash of political forces in political settlements." Id.,
at 267 (Frankfurter, J., dissenting).
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In sum, I believe we must accept the choice to retain Mo-
bile's commission form of government as constitutionally
permissible even though that choice may well be the product
of mixed motivation, some of which is invidious. For these
reasons I concur in the judgment of reversal.

MR. JUSTICE BRENNAN, dissenting.*
I dissent because I agree with MR. JUSTICE MARSHALL that

proof of discriminatory impact is sufficient in these cases. I
also dissent because, even accepting the plurality's premise
that discriminatory purpose must be shown, I agree with
MR. JUSTICE MARSHALL and MR. JuSTICE WHITE that the
appellees have clearly met that burden.

MR. JUSTICE WHITE, dissenting.
In White v. Regester, 412 U. S. 755 (1973), this Court unan-

imously held the use of multimember districts for the election
of state legislators in two counties in Texas violated the Equal
Protection Clause of the Fourteenth Amendment because,
based on a careful assessment of the totality of the circum-
stances, they were found to exclude Negroes and Mexican-
Americans from effective participation in the political proc-
esses in the counties. Without questioning the vitality of
White v. Regester and our other decisions dealing with chal-
lenges to multimember districts by racial or ethnic groups, the
Court today inexplicably rejects a similar holding based on
meticulous factual findings and scrupulous application of the
principles of these cases by both the District Court and the
Court of Appeals. The Court's decision is flatly inconsistent
with White v. Rege8ter and it cannot be understood to flow
from our recognition in Wahington v. Davis, 426 U. S. 229
(1976), that the Equal Protection Clause forbids only pur-
poseful discrimination. Both the District Court and the

*[This opinion applies also to No. 78-357, Wi//iama et a. v. Brown
et al., post, p. 236.]
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Court of Appeals properly found that an invidious discrimi-
natory purpose could be inferred from the totality of facts
in this case. The Court's cryptic rejection of their conclu-
sions ignores the principles that an invidious discriminatory
purpose can be inferred from objective factors of the kind
relied on in White v. Regester and that the trial courts are in
a special position to make such intensely local appraisals.

I
Prior to our decision in. White v. Regester, we upheld a

number of multimember districting schemes against constitu-
tional challenges, but we consistently recognized that such
apportionment schemes could constitute invidious discrimina-
tion "where the circumstances of a particular case may
'operate to minimize or cancel out the voting strength of
racial or political elements of the voting population.'"
Whitcomb v. Chavis, 403 U. S. 124, 143 (1971), quoting from
Fortson v. Dorsey, 379 U. S. 433, 439 (1965); Burns v. Rich-
ardson, 384 U. S. 73, 88 (1966). In Whitcomb v. Chavis,
supra, we noted that the fact that the number of members of
a particular group who were legislators was not in proportion
to the population of the group did not prove invidious dis-
crimination absent evidence and findings that the members
of the group had less opportunity than did other persons "to
participate in the political processes and to elect legislators
of their choice." 403 U. S., at 149.

Relying on this principle, in White v. Regester we unani-
mously upheld a District Court's conclusion that the use of
multimember districts in Dallas and Bexar Counties in Texas
violated the Equal Protection Clause in the face of findings
that they excluded Negroes and Mexican-Americans from
effective participation in the political processes. With respect
to the exclusion of Negroes in Dallas County, "the District
Court first referred to the history of official racial discrimina-
tion in Texas, which at times touched the right of Negroes
to register and vote and to participate in the democratic
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processes." 412 U. S., at 766. The District Court also re-
ferred to Texas' majority vote requirement and "place" rule,
"neither in themselves improper nor invidious," but which
"enhanced the opportunity for racial discrimination" by re-
ducing legislative elections from the multimember district to
"a head-to-head contest for each position." Ibid. We
deemed more fundamental the District Court's findings that
only'two Negro state representatives had been elected from
Dallas County since Reconstruc-lon and that these were the
only two Negroes ever slated by an organization that effec-
tively controlled Democratic Party candidate slating. Id., at
766-767. We also noted the District Court's findings that the
Democratic Party slating organization was insensitive to the
needs and aspirations of the Negro community and that at
ti-mes-it had employed racial campaign tactics to defeat can-
didates supported by the black community. Based on this
evidence, the District Court concluded that the black commu-
nity generally was "not permitted to enter into the political
process in a reliable and meaningful manner." Id., at 767. -
We held that "[t]hese findings and conclusions are sufficient
to sustain the District Court's judgment with respect to the
Dallas multimember district and, on this record, we have no
reason to disturb them." Ibid.

With respect to the exclusion of Mexican-Americans from
the political process in Bexar County, the District Court
referred to the continuing effects of a long history of invidious
discrimination against Mexican-Americans in education, em-
ployment, economics, health, politics, and other fields. Id.,
at 768. The -impact of this discrimination, coupled with a
cultural and language barrier, made Mexican-American par-
ticipation in the political life of Bexar County extremely diffi-
cult. Only five- Mexican-Americans had represented Bexar

... County in the Texas Legislature since 1880, and the county's
legislative delegation "was insufficiently responsive to Mex-
ican-American interests." Id., at 769. "Based on the total-
ity of the circumstances, the District Court evolved its
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ultimate assessment of tle multimember district, overlaid,
as it was, on the cultural and economic realities of the
Mexican-American community in Bexar County and its rela-
tionship with the rest of the county." Ibid. "[F]rom its
own special vantage point" the District Court concluded that
the multimember district invidiously excluded Mexican-
Americans from effective participation in the election of state
representatives. We affirmed, noting that we were "not
inclined to overturn these findings, representing as they do a
blend of history and an intensely local appraisal of the design
and impact of the Bexar County multimember district in the
light of past and present reality, political and otherwise." Id.,
at 769-770.

II
In the instant case the District Court and the Court of

Appeals faithfully applied theprinciples of White v. Regester
in assessing whether the maintenance of a system of at-large
elections for the selection of Mobile City Commissioners
denied Mobile Negroes their Fourteenth and Fifteenth
Amendment rights. Scrupulously adhering to our admoni-
tion that "[t]he plaintiffs' burden is to produce evidence to
support findings that the political processes leading to nomi-
nation and election were not equally open to participation by
the group in question," id., at 766, the District Court con-
ducted a detailed factual inquiry into the openness of the
candidate selection process to blacks. The court noted that
"Mobile blacks were subjected to massive official and private
racial discrimination until the Voting Rights Act of 1965"
and that "[t]he pervasive effects of past discrimination still
substantially affects black political participation." 423 F.
Supp. 384, 387 (SD Ala. 1976). Although the District Court
noted that sincene the Voting Rights Act of 1965, blacks reg-
ister and vote without hindrance," the court found that "local
political processes are not equally open" to blacks. Despite
the fact that Negroes constitute more than 35% of the popula-
tion of Mobile, no Negro has ever been elected to the Mobile
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City Commission. The plaintiffs introduced extensive evi-
dence of severe racial polarization in voting patterns during
the 1960's and 1970's with "white voting for white and black
for black if a white is opposed to a black" resulting in the
defeat of the black candidate or, if two whites are running,
the defeat of the white candidate most identified with blacks.
Id., at 388. Regression analyses covering every city commis-
sion race in 1965, 1969, and 1973, both the primary and gen-
eral election of the county commission in 1968 and 1972,
selected school board races in 1962, 1966, 1970, 1972, and
1974, city referendums in 1963 and 1973, and a countywide
legislative race in 1969 confirmed the existence of severe bloc
voting. Id., at 388-389. Nearly every active candidate for
public office testified that because of racial polarization "it is
highly unlikely that anytime in the foreseeable future, under
the at-large system, . . . a black can be elected against a
white." Id., at 388. After single-member districts were
created in Mobile County for state legislative elections, "three
blacks of the present fourteen member Mobile, County dele-
gation have been elected." Id., at 389. Based on the fore-
going evidence, the District Court found "that the structure
of the at-large election of city commissioners combined with
strong racial polarization of Mobile's electorate continues to
effectively discourage qualified black citizens from seeking
office or being elected thereby denying blacks equal access to
the slating or candidate selection process." Ibid.

The District Court also reviewed extensive evidence that
the City Commissioners elected under the at-large system have
not been responsive to the needs of the Negro community.
The court found that city officials have been unresponsive to
the interests of Mobile Negroes in municipal employment,
appointments to boards and committees, and the provision of
municipal services in part because of "the political fear of a
white backlash vote when black citizens' needs are at stake."
Id., at 392. The court also found that there is no clear-cut
state policy preference for at-large elections and that past dis-

93-706 0 - 83 - 57
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crimination affecting the ability of Negroes to register and to
vote "has helped preclude the effective participation of blacks
in the election system today." Id., at 393. The adverse
impact of the at-large election system on minorities was found
to be enhanced by the large-size of the citywide election dis-
trict, the majority vote requirement, the provision that candi-
dates run for positions by place or number, and the lack of
any provision for at-large candidates to run from particular
geographical subdistricts.

After concluding its extensive findings of fact, the District
Court addressed the question of the effect of Washington v.
Davis, 426 U. S. 229 (1976), on the White v. Regester stand-
ards. The court concluded that the requirement that a
facially neutral statute involve purposeful discrimination be-
fore a violation of the Equal Protection Clause can be estab-
lished was not inconsistent with White v. Regester in light of
the recognition in Washington v. Davis, supra, at 241-242,
that the discriminatory purpose may often be inferred from
the totality of the relevant facts, including the discriminatory
impact of the statute. 423 F. Supp., at 398. After noting
that "whenever a redistricting bill of any type is proposed by
a county delegation member, a major concern has centered
around how many, if any, blacks would be elected," id., at 397,
the District Court concluded that there was "a present pur-
pose to dilute the black vote . . . resulting from intentional
state legislative inaction ... " Id., at 398. Based on an
"exhaustive analysis of the evidence in the record;" the court
held that "[t]he plaintiffs have met the burden cast in White
and Whitcomb," and that "the multi-member at-large election
of Mobile City Commissioners ... results in an unconstitu-
tional dilution of black voting strength." Id., at 402.

The Court of Appeals affirmed the District Court's judg-
ment in one of four consolidated "dilution" cases decided on
the same day. Bolden v. Mobile; 571 F. 2d 238 (CA5 1978);
Nevett v. Sides, 571 F. 2d 209 (CA5 1978) (Nevett II);
Blacks United for Laoting Leadership, Inc. v. Shreveport, 571
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F. 2d 248 (CA5 1978); Thomasville Branch of NAACP v.
Thomas County, Georgia, 571 F. 2d 257 (CA5 1978). In the
lead case of Nevett II, supra, the Court of Appeals held that
under Washington v. Davis, supra, and Arlington Heights
v. Metropolitan. Housing Dev. Corp., 429 U. S. 252 (1977),
"a showing of racially motivated discrimination is a necessary
element" for a successful claim of unconstitutional voting
dilution under either the Fourteenth or Fifteenth Amend-
ment. 571 F. 2d, at 219. The court concluded that the
standards for proving unconstitutional voting dilution out-
lined in White v. Regester were consistent with the require-
ment that purposeful discrimination be shown because they
focus on factors that go beyond a simple showing that minori-
ties are not represented in proportion to their numbers in the
general population. 571 F. 2d, at 219-220, n. 13, 222-224.

In its decision in the instant case the Court of Appeals
reviewed the District Court's findings of fact, found them not
to be clearly erroneous and held that they "compel the infer-
ence that [Mobile's at-large] system has been maintained
with the purpose of diluting the black vote, thus supplying
the element of intent necessary to establish a violation of the
fourteenth amendment, Village of Arlington Heights v. Metro-
politan Housing Development Corp., 429 U. S. 252... (1977);
Washington v. Davis, 426 U. S. 229... (1976), and the fifteenth
amendment, Wright v. Rockefeller, 376 U. S. 52 ... (1964)."

Id., at 245. The court observed that the District Court's
"finding that the legislature was acutely conscious of the racial
consequences of its districting policies," coupled with the

-attempt to assign different functions to each of the three City
Commissioners "to lock in the at-large feature of the scheme,"
constituted "direct evidence of the intent behind the main-
tenance of the at-large plan." Id., at 246. The Court of
Appeals concluded that "the district court has properly con-
ducted the 'sensitive inquiry into, such circumstantial and
direct evidence of intent as may be available' that a court
must undertake in determiningig whether invidious dis-
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criminatory purpose was a, motivating factor' in the main-
tenance or enactment of a districting plan." Ibid., quoting
Arlington Heights v. Metropolitan Housing Dev. Corp., supra,
at 266.

II

A plurality of the Court today agrees with the courts below
that maintenance of Mobile's at-large system for election of
City Commissioners violates the Fourteenth and Fifteenth
Amendments only if it is motivated by a racially discrimina-
tory purpose. The plurality also apparently reaffirms the vital-
ity of White v. Regester and Whitcomb v. Chavis, which estab-
lished the standards for determining whether at-large election
systems are unconstitutionally discriminatory. The plurality
nonetheless casts aside the meticulous application of the prin-
ciples of these cases by both the District Court and the Court
of Appeals by concluding that the evidence they relied upon
"fell far short of showing" purposeful discrimination.

The plurality erroneously suggests that the District Court
erred by considering the factors articulated by the Court of
Appeals in Zimmer v. McKeithen, 485 F. 2d 1297 (CA5 1973),
to determine whether purposeful discrimination has been
shown. This remarkable suggestion ignores the facts that
Zimmer articulated the very factors deemed relevant by White
v. Regester and Whitcomb v. Chavis-a lack of minority
access to the candidate selection process, unresponsiveness
of elected officials to minority interests, a history of discrimi-
nation, majority vote requirements, provisions that candidates
run for positions by place or number, the lack of any provision
for at-large candidates to run from particular geographical
subdistricts-and that both the District Court and the Court
of Appeals considered these factors with the recognition that
they are relevant only with respect to the question whether
purposeful discrimination can be inferred.

Although the plurality does acknowledge that "the presence
of the indicia relied on in Zimmer may afford some evidence
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of a discriminatory purpose," it concludes that the evidence
relied upon-bythe-court below was "most assuredly insufficient
to prove an unconstitutionally discriminatory purpose in the
present case." The plurality apparently bases this conclusion
on the fact that there are no official obstacles barring Negroes
from registering, voting, and ruhning for officecoupled with
its conclusion that none of the factors relied upon by the
courts below would alone be sufficient to support an inference
of purposeful discrimination. The absence of official obstacles
to registration, voting, and running for office heretofore has
never been deemed to insulate an electoral system from attack
under the Fourteenth and Fifteenth Amendments. In White
v. Regester, 412 U. S. 755 (1973), there was no evidence that
Negroes faced official obstacles to registration, voting, and
running for office, yet we upheld a finding that they had been
excluded from effective participation in the political process
in violation of the Equal Protection Clause because a multi-
member districting scheme, in the context of racial voting at
the polls, was being used invidiously to prevent Negroes from
being elected to public office. In Gomillion v. Lightfoot, 364
U. S. 339 (1960), and Terry v. Adams, 345 U. S. 461 (1953),
we invalidated electoral systems under the Fifteenth Amend-
ment not because they erected official obstacles in the path of
Negroes registering, voting, or running for office, but because
they were used effectively to deprive the Negro vote of any
value. Thus, even though Mobile's Negro community may
register and vote without hindrance, the system of at-large
election of City Commissioners may violate the Fourteenth
and Fifteenth Amendments if it is used purposefully to ex-
clude Negroes from the political process.

In conducting "an intensely local appraisal of the design
and impact" of the at-large election scheme, White v. Reges-
ter, supra, at 769, the District Court's decision was fully
consistent with our recognition in Washington v. Davis, 426
U. S., at 242, that "an invidious discriminatory purpose may
often be inferred from the totality of the relevant facts,
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including the fact, if it is true, that the law bears more heavily
on one race than another." 'Although the totality of the facts
relied upon by the District Court to support its inference of
purposeful discrimination is even more compelling than that
present in White v. Regester, the plurality today rejects the
inference of purposeful discrimination apparently because
each of the factors relied upon by the courts below is alone
insufficient to support the inference. The plurality states that
the "fact [that Negro candidates have been defeated] alone
does not work a constitutional deprivation," that evidence of
the unresponsiveness of elected officials "is relevant only as
the most tenuous and circumstantial evidence," that "the sub-
stantial history of official racial discrimination . . . [is] of
limited help," and that the features of the electoral system
that enhance the disadvantages faced by a voting minority
"are far from proof that the at-large electoral scheme repre-
sents purposeful discrimination." By viewing each of the
factors relied upon below in isolation, and ignoring the fact
that racial bloc voting at the polls makes it impossible to elect
a black commissioner under the at-large system, the plurality
rejects the "totality of the circumstances" approach we en-
dorsed in White v. Regester, supra, at 766-770, Washington v.
Davis, supra, at 241-242, and Arlington Heights v. Metropoli-
tan Housing Dev. Corp., 429 U. S., at 266, and leaves the
courts below adrift on uncharted seas with respect to how to
proceed on remand.

Because I believe that the findings of the District Court
amply support an inference of purposeful discrimination in
violation of the Fourteenth and Fifteenth Amendments, I
respectfully dissent.

MR. JUSTICE MARSHALL, dissenting.*
The American ideal of political equality, conceived in the

earliest days of our colonial existence and fostered by the

*[This opinion applies also to 'No. 78-357, William. et al. v. Brown
et al., post, p. 236.]
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egalitarian language of the Declaration of Independence,
could not forever tolerate the limitation of the right to vote to
white propertied males. Our Constitution has been amended
six times in the movement toward a democracy for more than
the few,' and this Court has interpreted the Fourteenth
Amendment to provide that "a.citizen has a constitutionally
protected right to participate in elections on an equal basis
with other citizens in the jurisdiction," Dunn v. Blumstein, 405
U. S. 330, 336 (1972). The Court's decision today is in a
different spirit. Indeed, a plurality of the Court concludes
that, in the absence of proof of intentional discrimination by
the State, the right to vote provides the politically powerless
with nothing more than the right to cast meaningless ballots.

The District Court in both of these cases found that the
challenged multimember districting schemes unconstitutionally
diluted the Negro vote. These factual findings were upheld
by the Court of Appeals, and the plurality does not question
them. Instead, the plurality concludes that districting
schemes do not violate the Equal Protection Clause unless it
is proved that they were enacted or maintained for the pur-
pose of minimizing or .canceling out the voting potential of a
racial minority. The plurality would require plaintiffs in
vote-dilution cases to meet the stringent burden of establish-
ing discriminatory intent within the meaning of Washington
v. Davis, 426 U. S. 229 (1976); Arlington Heights v. Metro-
politan Housing Dev. Corp., 429 U. S. 252 (1977); and Per-
sonnel Administrator of Mass. v. Feeney, 442 U. S. 256 (1979),
In my view, our vote-dilution decisions require only a show-
ing of discriminatory impact to justify the invalidation of
a multimember districting scheme, and, because they are
premised on the fundamental interest in voting protected
by the Fourteenth Amendment, the discriminatory-impact
standard adopted by them is unaffected by Washington v.
Davis, supra, and its progeny. Furthermore, an intent re-

1 U. S. Const., Amdts. 15, 17, 19, 23, 24, 26.
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quirement is inconsistent ;with the protection against denial
or abridgment of the vote on account of race embodied in the
Fifteenth Amendment and in § 2 of the Voting Rights Act of
1965, 79 Stat. 437, as amended, 42 U. S. C. § 1973.2 Even if,
however, proof of discriminatory intent were necessary to sup-
port a vote-dilution claim, I would impose upon the plaintiffs
a standard of proof less rigid than that provided by Personnel
Administrator of Mass. v. Feeney, supra.

The Court does not dispute the proposition that multimem-
ber districting can have the effect of submerging electoral
minorities and overrepresenting electoral majorities.3  It is

21 agree with the plurality, see ante, at 60-61, that the prohibition on
denial or infringement of the right to vote contained in § 2 of the Voting
Rights Act, 42 U. S. C. § 1973, contains the same standard as the Fifteenth
Amendment. I disagree with the plurality's construction of that Amend-
ment, however. See Part II, infra.

3 The Court does not quarrel with the generalization that in many in-
stances an electoral minority will fare worse under multimember districting
than under single-member districting. Multimember districting greatly
enhances the opportunity of the majority political faction to elect all
representatives of the district. In contrast, if the multimember district is
divided into several single-member districts, an electoral minority will have
a better chance to elect a candidate of its choice, or at least to exert greater
political influence. It is obvious that the greater the degree to which
the electoral minority is homogeneous and insular and the greater the
degree that bloc voting occurs along majority-minority lines, the greater
will be the extent to which the minority's voting power is diluted by multi-
member districting. See E. Banfield & J. Wilson, City Politics 91-96,
303-308 (1963); R. Dixon, Jr., Democratic Representation 12, 476-484,
503-527 (1968); Bonapfel, Minority Challenges to At-Large Elections:
The Dilution Problem, 10 Ga. L. Rev. 353, 358-360 (1976) ; Derfner, Racial
Discrimination and the Right to Vote, 26 Vand. L. Rev. 523, 553-555
(1973); Comment, Effective Representation and Multimember Districts,
68 Mich. L. Rev. 1577, 1577-1579 (1970). Recent empirical studies have
documented the validity, of this generalization. See Berry & Dye, The
Discriminatory Effects of At-Large Elections, 7 Fla. St. U. L. Rev. 85,
113-122 (1979); Jones, The Impact of Local Election Systems on Black
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for this reason that we developed a strong preference for
single-member districting in court-ordered reapportionment
plans. See ante, at 66, n. 12. Furthermore, and more impor-
tant for present purposes, we decided a series of vote-dilution
cases under the Fourteenth Amendment that were designed to
protect electoral minorities from precisely the combination of
electoral laws and historical and social factors found in the
present cases.' In my view, the plurality's treatment of

Political Representation, 11 Urb. Aff. Q. 345 (1976); Karnig, Black
Resources and City Council Representation, 41 J. Pol. 134 (1979);
Karnig, Black Representation on City Councils: The Impact of District
Elections and Socioeconomic Factors, 12 Urb. Aff. Q. 223 (1976); Sloan,
"Good Government" and the Politics of Race, 17 Soc. Prob. 161 (1969);
The Impact of Municipal Reformism: A Symposium, 59 Soc. Sci. Q. 117
(1978).

The electoral schemes in these cases involve majority-vote, numbered-
post, and staggered-term requirements. See Bolden v. City of Mobile, 423
F. Supp. 384, 386-387 (SD Ala. 1976); Brown v. Moore, 428 F. Supp.
1123, 1126-1127 (SD Ala. 1976). These electoral rules exacerbate the vote-
dilutive effects of multimember districting. A requirement that a candi-
date must win by a majority of the vote forces a minority candidate who
wins a plurality of votes in the general election to engage in a runoff
election with his nearest competitor. If the competitor is a member of the
dominant political faction, the minority candidate stands little chance of
winning in the second election. A requirement that each candidate must
run for a particular "place" or "post" creates head-to-head contests that
minority candidates cannot survive. When a number of positions on a
governmental body are to be chosen in the same election, members of a
minority will increase the likelihood of election of a favorite candidate by
voting only for him. If the remainder of the electorate splits its votes
among the other candidates, the minority's candidate might well be elected
by the minority's "single-shot voting." If the terms of the officeholders are
staggered, the opportunity for single-shot voting is decreased. See City of
Rome v. United States, post, p. 156; Zimmer v. McKeithen, 485 F. 2d
1297, 1305 (CA5 1973) (en bane), aff'd on other grounds sub noma. East
Carroll Parish School Bd. v. Marshall, 424 U. S. 636 (1976) (ifer curiam);
Bonapfel, supra; Derfner, supra.

4 The plurality notes that at-large elections were instituted in cities as a
reform measure to correct corruption and inefficiency in municipal govern-
ment, and suggests that it "may be a rash assumption" to apply vote-dilu-
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these cases is fanciful. although we have held that multi-
member districts are not unconstitutional per se, see ante, at
66, there is simply no basis for the plurality's conclusion that

tion concepts to a municipal government elected in that fashion. See
ante, at 70, and n. 15. To the contrary, local governments are not exempt
from the constitutional requirement to adopt representational districting
ensuring that the votes of each citizen will have equal weight. Avery v.
Midland County, 390 U. S. 474 (1968). Indeed, in Beer v. United States,
425 U. S. 130, 142, n. 14 (1976), and Abate v. Mundt, 403 U. S. 182, 184,
n. 2 (1971), we assumed that our vote-dilution doctrine applied to local
governments.

Furthermore, though municipalities must be accorded some discretion
in arranging their affairs, see Abate v. Mundt, supra, there is all the more
reason to scrutinize assertions that municipal, rather than state, multi-
member districting dilutes the vote of an electoral minority:
"In statewide elections, it is possible that a large minority group in one
multi-member district will be unable to elect any legislators, while in
another multi-member district where the same group is a slight majority,
they will elect the entire slate of legislators. Thus, the multi-member
electoral system Tnay hinder a group in one district but prove an advan-
tage in another. In at-large elections in cities this is not possible. There
is no way to balance out the discrimination against a particular minority
group because the entire city is one huge election district. The-minority's
loss is absolute." Berry & Dye, supra n. 3, at 87.
That at-large elections were instituted as part of a "reform" movement
in no way ameliorates these harsh effects. Moreover, in some instances
the efficiency and breadth of perspective supposedly resulting from a
reform structure of municipal government are achieved at a high cost.
In a white-majority city in which severe racial bloc voting is common,
the citywide view allegedly inculcated in city commissioners by at-large
elections need not extend beyond the white community, and the efficiency
of the commission form of government can be achieved simply by ignoring
the concerns of the powerless minority.

It would be a mistake, then, to conclude that municipal at-large elec-
tions provide an inherently superior representational scheme. See also n.
3, supra; Chapman v. Meier, 372 F. Supp. 371, 388-392 (ND 1974) (three-
judge court) (Bright, J., dissenting), rev'd, 420 U. S. 1 (1975). It goes
without saying that a municipality has the freedom to design its own
governance system. When that system is subjected to constitutional at-
tack,_however, the question is whether it was enacted or maintained with
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under our prior cases proof of discriminatory intent is a
necessary condition for the invalidation of multimember
districting.

A
In Fortson v. Dorsey, 379 U. S. 433 (1965), the first vote-

dilution case to reach this Court, we stated explicitly that such
a claim could rest on either discriminatory purpose or effect:

"It might well be that, designedly or otherwise, a multi-
member constituency apportionment scheme, under the
circumstances of a particular case, would operate to mini-
mize or cancel out the voting strength of racial or political
elements of the voting population." Id., at 439 (empha-
sis added).

We reiterated these words in Burns v. Richardson, 384 U. S.
73 (1966), interpreted them as the correct test to apply to
vote-dilution claims, and described the standard as one
involving "invidious effect," id., at 88. We then held that
the plaintiffs had failed to meet their burden of proof:

"[T]he demonstration that a particular multi-member
scheme effects an invidious result must appear from evi-
dence in the record. . . . That demonstration was not
made here. In relying on conjecture as to the effects of
multi-member districting rather than demonstrated fact,
the court acted in a manner more appropriate to the body
responsible for drawing up the districting plan. Specula-
tions do not supply evidence that the multi-member dis-
tricting was designed to have or had the invidious effect
necessary to a judgment of the unconstitutionality of the
districting." Id., at 88-89 (emphasis added) (footnote
omitted).

It could not be plainer that the Court in Burns considered

a discriminatory purpose or has a discriminatory effect, not whether it
comports with-e- or another of the' competing notions about "good
government."
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discriminatory effect a sufficient condition for invalidating a
multimember districting plan.

In Whitcomb v. Chavis, 403 U. S. 124 (1971), we again
repeated and applied the Fortson standard, 403 U. S., at 143,
144, but determined that the Negro community's lack of suc-
cess at the polls was the result of partisan politics, not racial
vote dilution. Id., at 150-155. The Court stressed that both
the Democratic and Republican Parties had nominated Ne-
groes, and several had been elected. Negro candidates lost
only when their entire party slate went down to defeat. Id.,
at 150, nn. 29-30, 152-153. In addition, the Court was im-
pressed that there was no finding that officials had been
unresponsive to Negro concerns. Id., at 152, n. 32, 155."

More recently, in White v. Regester, 412 U. S. 755 (1973),
we invalidated the challenged multimember districting plans
because their characteristics, when combined with historical
and social factors, had the discriminatory effect of denying

5As the plurality notes, see ante, at 66, we indicated in Whitcomb v.
Chavis, 403 U. S., at 149, that multimember districts were unconstitu-
tional if they were "conceived or operated as purposeful -devices to
further racial or economic discrimination." The Court in Whitcomb did
not, however, suggest that discriminatory purpose was a necessary condi-
tion for the invalidation of multimember districting. Our decision in
Whitcomb, id., at 143, acknowledged the continuing validity of the dis-
criminatory-impact test adopted in Fortson v. Dorsey, 379 U. S. 433, 439
(1965), and restated it as requiring plaintiffs to prove that "multi-member
districts unconstitutionally operate to dilute or cancel the voting strength
of racial or political elements." Whitcomb v. Chavis, supra, at 144
(emphasis added).

Abate v. Mundt, 403 U. S. 182 (1971), decided the same day as Whit-
comb, provides further evidence that Whitcomb did not alter the discrimi-
natory-effects standard developed in earlier cases. In Abate, supra, at
184, n. 2, we rejected the argument that a multimember districting scheme
had a vote-dilutive effect because "fp]etitioners... have not shown
that these multi-member districts, by themselves, operate to impair the
voting strength of particular racial or political elements . . . , see Burns v.
Richardson, 384 U. S. 73, 88 (1966)."
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the plaintiff Negroes and Mexican-Americans equal access to
the political process. Id., at 765-770. We stated that

"it is not enough that the racial group allegedly discrimi-
nated against has not had legislative seats in proportion
to its voting potential. The plaintiffs' burden is to pro-
duce evidence to support findings that the political proc-
esses leading to nomination and election were not equally
open to participation by the group in question-that its
members had less opportunity than did other residents in
the district to participate in the political processes and to
elect legislators of their choice." Id., at 765-766.

We held that the three-judge District Court had properly
applied this standard in invalidating the multimember dis-
tricting schemes in the Texas counties of Dallas and Bexar.
The District Court had determined that the characteristics of
the challenged electoral systems-multimember districts, a
majority-vote requirement for nomination in a primary elec-
tion, and a rule mandating that a candidate running for a
position in a. multimember district must run for a specified
"place" on the ticket-though "neither in themselves improper
nor invidious," reduced the electoral influence of Negroes and
Mexican-Americans. Id., at 766.6 The District Court identi-
fied a number of social and historical factors that, when com-
bined with the Texas electoral structure, resulted in vote dilu-
tion: (1) a history of official racial discrimination in Texas,
including discrimination inhibiting the registration, casting of
ballots, and political participation of Negroes; (2) proof that
minorities were still suffering the effects of past discrimination;
(3) a history of gross underrepresentation of minority inter-
ests; (4) proof of-official insensitivity to the needs of minority
citizens, whose votes were not needed by those in power;
(.5) the recent use of racial campaign tactics; and (6) a cul-
tural and language barrier inhibiting the participation of

See n. 3, 8upra.
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Mexican-Americans. Id., at766-770. Based "on the totality
of the circumstances," we affirmed the District Court's conclu-
sion that the use of multimember districts excluded the plain-
tiffs "from effective participation in political life." Id., at
769.'

T White v. Regester, 412 U. S. 755 (1973), makes clear the distinction
between the concepts of vote dilution and proportional representation.
We have held that, in order to prove an allegation of vote dilution, the
plaintiffs must show more than simply that they have been unable to
elect candidates of their choice. See id., at 765-766; Whitcomb v. Chavis,
supra, at 149-150, 153. The Constitution, therefore, does not contain any
requirement of proportional representation. Cf. United Jewish Organiza-
tions v. Carey, 430 U. S. 144 (1977); Gaffney v. Cummings, 412 U. S.
735 (1973). When all that is proved is mere lack of success at the polls,
the Court will not presume that members of a political minority have
suffered an impermissible dilution of political power. Rather, it is as-
sumed that these persons have means available to them through which
they can have some effect on governmental decisionmaking. For example,
many of these persons might belong to a variety of other political, social,
and economic groups that have some impact on officials. In the absence
of evidence to the contrary, it may be assumed that officials will not be
improperly influenced by such factors as the race or place of residence of
persons seeking governmental action. Furthermore, political factions out
of office often serve as watchdogs on the performance of the government,
bind together into coalitions having enhanced influence, and have the
respectability necessary to affect public policy.

Unconstitutional vote dilution occurs only when a discrete political
minority whose voting strength is diminished by a districting scheme
proves that historical and social factors render it largely incapable of
effectively utilizing alternative avenues of influencing public policy. See
n. 19, infra. In these circumstances, the only means of breaking down
the barriers encasing the political arena is to structure the electoral dis-
tricting so that the minority has a fair opportunity to elect candidates of
its choice.

The test for unconstitutional vote dilution, then, looks only to the
discriminatory effects of the combination of an electoral structure and
historical and social factors. At the same time, it requires electoral mi-
norities to prove far more than mere lack of success at the polls.

We have also spoken of dilution of voting power in cases arising under
the Voting Rights Act of 1965, 42 U. S. C. § 1971 et 8eq. Under § 5 of
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It is apparent that a showing of discriminatory intent in
the creation or maintenance of multimember districts is as
unnecessary after White as it was under our earlier vote-
dilution decisions. Under this line of cases, an electoral dis-
tricting plan is invalid if it has the effect of affording an elec-
toral minority "less opportunity than . -. . other residents in
the district to participate in the political processes and to elect
legislators of their choice," id., at 766. It is also apparent
that the Court in White considered equal access to the political
process as meaning more than merely allowing the minority
the opportunity to vote. White stands for the proposition
that an electoral system -may not relegate an electoral minority
to political impotence by diminishing the importance of its
vote. The plurality's approach requiring proof of discrimina-
tory purpose in the present cases is, then, squarely contrary to
White and its predecessors.8

B
The plurality fails to apply the discriminatory-effect stand-

ard of White v. Regester because that approach conflicts with
what the plurality takes to be an elementary principle of law.
"[O]nly if there is purposeful discrimination," announces the

that Act, 42 U. S. C. § 1973c, a state or local government covered by the
Act may not enact new electoral procedures having the purpose or effect
of denying or abridging the right to vote on account of race or color.
We have interpreted this provision as prohibiting any retrogression in
Negro voting power. Beer v. United States, 425 U. S. 130, 141 (1976).
In some cases, we have labeled such retrogression a "dilution" of the
miirrity vote. See, e. g., City of Rome v. United States, post, p. 156.
Vote dilution under § 5, then, involves a standard different from that
applied in cases such as White v. Regester, supra, in which diminution
of the vote violating the Fourteenth or Fifteenth Amendment is alleged.

s The plurality's approach is also inconsistent with our statement in Dallas
County v. Reese, 421 U. S. 477, 480 (1975) (per curiam), that multimem-
ber districting violates the Equal Protection Clause if it "in fact operates
impermissibly to dilute the voting strength of an identifiable element of
the voting population." .See also Chapman v. Meier, 420 U. S., at 17.
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plurality, "can there be a vijolation of the Equal Protection
Clause of the Fourteenth Amendment." Ante, at 66. That
proposition is plainly overbroad. It fails to distinguish be-
tween two distinct lines of equal protection decisions: those
involving suspect classifications, and those involving funda-
mental rights.

We have long recognized that under the Equal Protection
Clause classifications based on race are "constitutionally sus-
pect," Bolling v. Sharpe, 347 U. S. 497, 499 (1954), and are
subject to the "most rigid scrutiny," Korematsu v. United
States, 323 U. S. 214, 216- (1944), regardless of whether they
infringe on an independently protected constitutional right.
Cf. University of California Regents v. Bakke, 438 U. S.
265 (1978). Under Washington v. Davis, 426 U. S. 229
(1976), a showing of discriminatory purpose is necessary to
impose strict scrutiny on facially neutral classifications having
a racially discriminatory impact. Perhaps because the plain-
tiffs in the present cases are Negro, the plurality assumes that
their vote-dilution claims are premised on the suspect-classifi-
cation branch of our equal protection cases, and that under
Washington v. Davis, supra, they are required to prove dis-
criminatory intent. That assumption fails to recognize that
our-vote-dilution decisions are rooted in a different strand of
equal protection jurisprudence.

Under the Equal Protection Clause, if a classification
"impinges upon a fundamental right explicitly or implicitly
protected by the Constitution, . . strict judicial scrutiny"
is required, San Antonio Independent School Dist. v. Rod-
riguez, 411 U. S. 1, 17 (1973), regardless of whether the
infringement was intentional. As I- will explain, our cases

9 See Shapiro v. Thompson, 394 U. S. 618 (1969) (right to travel);
Reynolds v. Sims, 377 U. S. 533 (1964) (right to vote); Douglas v.
California, 372 U. S. 353 (1963); and Griffin v. Illinois, 351 U. S. 12 (1956)
(right to fair access to criminal process). Under the rubric of the funda-
mental right of privacy, we have recognized that individuals have freedom
from unjustified governmental interference with personal decisions involv-
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recognize a fundamental right to equal electoral participation
that encompasses protection against vote dilution. Proof of
discriminatory purpose is, therefore, not required to support
a claim of vote dilution.10 The plurality's erroneous conclu-
sion to the contrary is the result of a failure to recognize the
central distinction between White v. Rege.ster, 412 U. S. 755
(1973), and Washington v. Davis, supra: the former involved
an infringement of a constitutionally protected right, while
the latter dealt with a claim of racially discriminatory distri-
bution of an interest to which no citizen has a constitutional
entitlement.11

ing marriage, Zablocki v. Redhail, 434 U. S. 374 (1978); Loving v. Vir-
ginia, 388 U. S. 1 (1967); procreation, Skinner v. Okahoma ez rel.
Williamson, 316 U. S. 535 (1942); contraception, Carey v. Population
Services International, 431 U. S. 678 (1977); Eisenstadt v. Baird, 405
U. S. 438 (1972); Griswold v. Connecticut, 381 U. S. 479 (1965); abQr-
tion, Roe v. Wade, 410 U. S. 113 (1973); family relationships, Prince v.
Massachusetts, 321 U. S. 158 (1944); and child rearing and education,
Pierce v. Society of Sisters, 268 U. S. 510 (1925); Meyer v. Nebraska, 262
U. S. 390 (1923). See also Moore v. East Cleveland, 431 U. S. 494
(1977).

10 As the present cases illustrate, a requirement of proof of discrimina-
tory intent seriously jeopardizes the free exercise of the fundamental right
to vote. Although the right to vote is indistinguishable for present pur-
poses from the other fundamental rights our cases have recognized, see
n. 9, supra, surely the plurality would not require proof of discrimina-
tory purpose in those cases. The plurality fails to articulate why the
right to vote should receive such singular treatment. Furthermore, the
plurality refuses to recognize the disutility of requiring proof of discrimina-
tory purpose in fundamental rights cases. For example, it would make no
sense to require such a showing when the question is whether a state
statute regulating abortion violates the right of personal choice recognized
in Roe v. Wade, supra. The only logical inquiry is whether, regardless
of the legislature's motive, the statute has the effect of infringing thrl
right. See, e. g., Planned Parenthood of Central Missouri v. Danforth,
428 U. S. 52 (1976).

11 Judge Wisdom of the Court of Appeals below recognized this distinc-
tion in a companion case, see Nevett v. Sides, 571 F. 2d 209, 231-234
(CA5 1978) (specially concurring opinion). See also Comment, Proof of

93-706 0 - 83 - 58
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Nearly a century ago, the Court recognized the elementary
proposition upon which odr structure of civil rights is based:
"[T]he political franchise of voting is . . . a fundamental
political right, because preservative of all rights." Yick Wo v.
Hopkins, 118 U. S. 356, 370 (1886). We reiterated that theme
in our landmark decision in Reynolds v. Sims, 377 U. S. 533,
561-562 (1964), and stated that, because "the right of suffrage
is a fundamental matter in a free and democratic society[,] ...
any alleged infringement of the right of citizens to vote
must be carefully and meticulously scrutinized." Ibid. We
realized that "the right of -suffrage can be-denied -by a debase-
ment or dilution of the weight of a citizen's vote just as effec-
tively as by wholly prohibiting the free exercise of the fran-
chise." Id., at 555. Accordingly, we recognized that the
Equal Protection Clause protects "[t]he right of a citizen
to equal representation and to have his vote weighted equally
with those of all other citizens." Id., at 576. See also Wes-

Racially Discriminatory Purpose Under the Equal Protection Clause:
Washington v. Davis, Arlington Heights, Mt. Healthy, and Williamsburgh,
12 Harv. Civ. 'Rights-Civ. Lib. L. Rev. 725, 758, n. 175 (1977); Note,
Racial Vote Dilution --in Multimember Districts: The Constitutional
Standard After Washington v. Davis, 76 Mich. L. Rev. 694, 722-726
(1978); Comment., Constitutional Challenges to Gerrymanders, 45 U. Chi.
L. Rev. 845, 869-877 (1978).

Washington v; Davis, 426 U. S. 229 (1976), involved alleged racial dis-
crimination in public employment. By describing interests.such as public
employment !as constitutional gratuities, I do not, of course, mean to
suggest that their deprivation is immune from constitutional scrutiny.
.Indeed, our, decisions have referred to the importance of employment,
see -Hampton v. Mow Sun Wong, 426 U. S. 88, 116 (1976); Meyer v.
Nebraska, s-upra, at 399; Truax v. Raich, 239 U. S. 33, 41 (1915), and
we have explicitly recognized that in some circumstances public em-
ployment falls within the categories of liberty and property protected
"by the Fifth and Fourteenth Amendments, see, e. g., Arnett v. Kennedy,
416 U. S. 134 (1974); Perry v. Sindermann, 408 U. S. 593 (1972). The
Court has not held, however, that a citizen has a constitutional right to
public employment.



909

116 OCTOBER TERM, 1979

MmsHu,, 3., dissenting 446 U. S.

berry v. Sanders, 376 U. S. 1, 17 (1964); Gray v. Sanders,
372 U. S. 368, 379-380 (1963).12

Reynolds v. Sims and its progeny 18 focused solely on the
discriminatory effects of malapportionment. They recognize
that, when population figures for the representational districts
of a legislature are not similar,. the votes of citizens in larger
districts do not carry as much weight in the legislature as do
votes cast by citizens in smaller districts. The equal protec-
tion problem attacked by the "one person, one vote" principle
is, then, one of vote dilution: under Reynolds, each citizen
must have an "equally effective voice" in the election of repre-
sentatives. Reynolds v. Sims, supra, at 565. In the present
cases, the alleged vote dilution, though caused by the combined
effects of the electoral structure and social and historical fac-
tors rather than by unequal population distribution, is analyti-
cally the same concept: the unjustified abridgment of a
fundamental right."' It follows, then, that a showing of dis-

12 We have not, however, held that the Fourteenth Amendment con-
tains an absolute right to vote. As we explained in Dunn v. Blumstein,
405 U. S. 330 (1972):
"In decision after decision, this Court has made clear that a citizen has
a constitutionally protected right to participate in elections on an equal
basis with other citizens in the jurisdiction. [Citing cases.] This 'equal
right to vote' . . . is not absolute; the States have the power to impose
voter qualifications, and to regulate access to the franchise in other
waya. . . . But, as a general matter, 'before that right [to vote] can be
restricted, the purpose of the restriction and the assertedly overriding
interests served by it must* meet close constitutional scrutiny.'" Id., at
336 (quoting Evans v. Cornman, 398 U. S. 419, 426, 422 (1970)).

"'Avery v. Midland County, 390 U. S. 474 (1968), applied the equal-
representation standard of Reynolds v. Sims to local governments. See
also, e. g., Connor v. Finch, 431 U. S. 407 (1977); Lockport v. Citizens
for Community Action, 430 U. S. 259 (1977); Hadley v. Junior College
Dist., 397 U. S. 50 (1970).

14 In attempting to limit Reynolds v. Sims to its facts, see ante, at 77-79,
te plurality confuses the nature of the constitutional right recognized in
that decision with the means -by which that right can be violated.
Reynolds held that under the Equal Protection Clause each citizen must
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criminatory intent is just hs unnecessary under the vote-
dilution approach adopted in'Fortson v. Dorsey, 379 U. S. 433
(1965), and applied in White v. Regester, supra, as it is under
our reapportionment cases.15

be accorded an essentially equal voice in the election of representatives.
The Court determined that unequal population distribution in a multi-
district representational scheme was one readily ascertainable means by
which this right was abridged. The Court certainly did not suggest, how-
ever, that violations of the right to effective political participation mat-
tered only if they were caused by malapportionment. The plurality's
assertion to the contrary in this case apparently would require it to read
Reynolds as recognizing fair apportionment as an end in itself, rather than
as simply a means to protect against vote dilution.

' Proof of discriminatory purpose has been equally unnecessary in our
decisions assessing whether various impediments to electoral participation
are inconsistent with the fundamental interest in voting. In the seminal
case, Harper v. Virginia Bd. of Elections, 383 U. S. 663 (1966), we
invalidated a $1.50 poll tax imposed as a precondition to voting. Relying
on our decision two years earlier in Reynolds v. Sims, see Harper, supra,
at 667-668, 670, we determined that "the right to vote is too precious,
too fundamental to be so burdened or conditioned," 383 U. S., at 670.
We analyzed the right to vote under the familiar standard that "where
fundamental rights and liberties are asserted under the Equal Protection
Clause, classifications which might invade or restrain them must be
closely scrutinized and carefully confined." Ibid. In accord with Harper,
we have applied heightened scrutiny in assessing the imposition of filing
fees, e. g., Lubin v. Panish, 415 U. S. 709 (1974); limitations on who
may participate in elections involving specialized governmental entities,
e. g., Kramer v. Union schooll District, 395 U. S. 621 (1969); dura-
tional residency requirements, e. g., Dunn v. Blumstein, supra; enroll-
ment time limitations for voting in party primary elections, e. g., Kusper
v. Pontikes, 414 U. S. 51 (1973); and restrictions on candidate access
to the ballot, e. g., Illinois Elections Bd. v. Sociolist Workers Party, 440
U. S. 173 (1979).

To be sure, we have approved some limitations on the right to vote.
Compare, e. g., Salyer Land Co. v. Tulare Water District, 410 U. S. 719
(1973), with Kramer v. Union School District, supra.. We have never,
however, required a showing of discriminatory purpose* to support a claim
of infringement of this fundamental ititerest. To the contrary, the Court
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Indeed, our vote-dilution cases have explicitly acknowledged
that they are premised on the infringement of a fundamental
right, not on the Equal Protection Clause's prohibition of
racial discrimination. Our first vote-dilution decision, Fort-
son v. Dorsey, supra, involved a 1962 Georgia reapportion-
ment statute that allocated -the 54 seats of the Georgia
Senate among the State's 159 counties. Thirty-three of the
senatorial districts were made up of from one to eight counties
each, and were single-member districts. The remaining 21
districts were allotted among the 7 most populous coun-
ties, with each county containing at least 2 districts and
electing all of its senators by countywide vote. The plain-
tiffs, who were registered voters residing in two of the multi-
district counties, 16 argued that the apportionment plan on its
face violated the Equal Protection Clause because countywide
voting in the seven multidistrict counties denied their residents
a vote equal to that of voters residing in single-member con-

has 'ccepted at face value the purposes articulated for a qualification of
this right, and has invalidated such a limitation under the Equal Protec-
tion Clause only if its purpose either lacked sufficient substantiality when
compared to the individual interests affected or could have been achieved
by less restrictive means. See, e. g., Dunn v. Blumstein, 405 U. S., at 335,
337, 343-360.

The approach adopted in this line of cases has been synthesized with
the one person, one vote doctrine of Reynolds v. Sims in the following
fashion: "It has been established in recent years that the Equal Pro-
tection Clause confers the substantive right to participate on an equal
basis with other qualified voters whenever the State has adopted an
electoral process for determining who will represent any segment of the
State's population." San Antonio Independent School Dist. v. Rodriguez,
411 U. S. 1, 59, n. 2 (1973) (STEWART, J., concurring) (citing Reynolds v.
Sims, supra; Kramer v. Union School District, supra; Dunn v. Blumstein,
supra). It is plain that this standard requires no showing of discrimina-
tory purpose to trigger strict scrutiny of state interference with the right
to vote.

6 See Dorsey v. Fortson, 228'F. Supp. 259, 261 (ND Ga. 1964) (three-
judge court), rev'd, 379 U. S. 433 (1965).
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stituencie."' We were unconvinced that the plan operated
to dilute any Georgian's vote, and therefore upheld the facial
validity of the scheme. We cautioned, however, that the
Equal Protection Clause would not tolerate a multimember
districting plan that "designedly or otherwise, . .. operate[d]
to minimize or cancel out the voting strength of racial or
political elements of the voting population." 379 U. S., at
439 (emphasis added).

The approach to vote dilution adopted in Fortson plainly
consisted of a fundamental-rights analysis. If the Court had
believed that the equal protection problem with alleged vote
dilution was one of racial discrimination and not abridgment
of the right to vote, it would not have accorded standing to
the plaintiffs, who were simply registered voters of Georgia
alleging that the state apportionment plan, as a theoretical
matter, diluted their voting strength because of where they
lived. To the contrary, we did not question their standing,
and held against them solely because we found unpersuasive
their claim on the merits. The Court did not reach this result
by inadvertence; rather, we explicitly recognized that we had
adopted a fundamental-rights approach when we stated that
the Equal Protection Clause protected the voting strength of
political as well as racial groups.

Until today, this Court had never deviated from this prin-
ciple. We reiterated that our vote-dilution doctrine protects
political groups in addition to racial groups in Burns v. Rich-
ardson, 384 U. S., at 88, where we allowed a general class of
qualified voters to assert such a vote-dilution claim. In
Whitcomb v. Chavis, 403 U. S. 124 (1971), we again explicitly
recognized that political groups could raise such claims, id.,
at 143, 144. In White v. Regester, 412 U. S. 755 (1973),

1 Specifically, the plaintiffs contended that countywide voting in the
multidistrict counties could, as a matter of mathematics, result in the
nullification of the unanimous choice of the voters of one district. Fortson
v. Dorsey, 379 U. S., at 436-437... ..
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the plaintiffs were Negroes and Mexican-Americans, and
accordingly the Court had no reason to discuss whether non-
minority plaintiffs could assert claims of vote dilution. 8 In
a companion case to White, however, we again recognized that
"political elements" were protected against vote dilution.
Gaffney v. Cummings, 412 U. S. 735, 751 (1973). Two years
later, in Dallas County v. Reese, 421 U. S. 477 (1975) (per
curiam), we accorded standing to urban dwellers alleging vote
dilution as to the election of the county commission and stated
that multimember districting is unconstitutional if it "in fact
operates impermissibly to dilute the voting strength of an
identifiable element of the voting population." Id., at 480
(emphasis added). And in United Jewish Organizations v.
Carey, 430 U. S. 144 (1977), the plurality opinion of MR.
JusTicE WHITE stated that districting plans were subject to
attack if they diluted the vote of "racial or political groups."
Id., at 167 (emphasis in original).19

Our vote-dilution decisions, then, involve the fundamental-
interest branch, rather than the antidiscrimination branch, of
our jurisprudence under the Equal Protection Clause. They
recognize a substantive constitutional right to participate on
an equal basis in the electoral process that cannot be denied
or diminished for any reason, racial or otherwise, lacking quite
substantial justification. They are premised on a rationale
wholly apart from that underlying Washington v. Davis, 426
U. S. 229 (1976). That decision, involved application of a
different equal protection principle, the prohibition on racial
discrimination in the governmental distribution of interests

18 The same is true of our most recent case discussing vote dilution,
Wise v. Lipscomb, 437 U. S. 535 (1978).

19 In contrast to a racial group, however, a political group will bear a
rather substantial burden of showing that it is sufficiently discrete to suffer
vote dilution. See Dallas County v. Reese, 421 U. S. 477 (1975) (per
curiam) (allowing city dwellers to attack a countywide multimember
ditrit) e generally Comrnt, Effective Representation and Multi-
member Districts, 68 Mich. L. Rev. 1577, 1594-1596 (1970).
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to which citizens have no constitutional entitlement.20  What-
ever may be the merits of applying motivational analysis to
the allocation of constitutionally gratuitous benefits, that
approach is completely misplaced where, as here, it is applied
to the distribution of a constitutionally protected interest

20The dispute in Washington v. Davis concerned alleged racial dis-
crimination in public employment, an interest to which no one has a
constitutional right, see n. 11, supra. In that decision, the Court held
only that "the invidious quality of a law claimed to be racially discrimi-
natory must ultimately be traced to a racially discriminatory purpose."
426 U. S., at 240 (emphasis added). The Court's decisions following
Washington v. Davis have also involved alleged discrimination in the
allocation of interests falling short of constitutional rights. Personnel
Administrator of Mass. v. Feeney, 442 U. S. 256 (1979) (alleged sex
discrimination in public employment); Arlington Heights v. Metropoli-
tan Housing Dev. Corp., 429 U. S. 252 (1977) (alleged racial discrimina-
tion in zoning). As explained in Feeney, supra, "[w]hen some other inde-
pendent right is not at stake . . . and when there is no 'reason to infer
antipathy,' . . . it is presumed that 'even improvident decisions will
eventually be rectified by the democratic process.'" 442 U. S., at 272
(quoting Vance v. Bradley, 440 U. S. 93, 97 (1979)).

21 Professor Ely has recognized this distinction:
"The danger I see is . .-. that the Court, in its newfound enthusiasm for
motivation analysis, will seek to export it to fields where it has no business.
It therefore cannot be emphasized too strongly that analysis of motivation
is appropriate only to claims of improper discrimination in the distribution
of goods that are constitutionally gratuitous (that is,' benefits to which
people are not entitled as a matter of substantive constitutional right) ....
HoWever, where what is denied is something to which the complainant
has a substantive constitutional right--either because it is granted by the
terms of the Constitution, or because it is essential to the effective func-
tioning of a democratic government-the reasons it was denied are irrele-
vant. It may become important in court what justifications counsel for
the state can articulate in support of its denial or nonprovision, but the
reasons that actually inspired the denial never can: To have a right to
something is to have a claim on it irrespective of why it is denied. It
would be a tragedy of the first order were the Court to expand its burgeon-
ing awareness of the relevance of motivation into the thoroughly mistaken
notion that a denial of a constitutional right does not count as such unless
it was intentional." Ely, The Centrality and Limits of Motivation Anal-



915

122 OCTOBER TERM, 1979

MARsHALL, J., dissenting 446 U. S.

Washington v. Davis, then, in no way alters the discrimina-
tory-impact test developed in Fortson v. Dorsey, 379 U. S. 433
(1965), and applied in White v. Regester, supra, to evaluate
claims of dilution of the fundamental right to vote. In my
view, that test is now, and always has been, the proper method
of safeguarding against inequitable distribution of political
influence.

The plurality's response is that my approach amounts to
nothing less than a constitutional requirement of proportional
representation for groups. See ante, at 75-80. That asser-
tion amounts to nothing more than a red herring: I explicitly
reject the notion that the Constitution contains any such
requirement. See n. 7, supra. The constitutional protection
against vote dilution found in our prior cases does not extend
to those situations in which a group has merely failed to elect
representatives in proportion to its share of the population.
To prove unconstitutional vote dilution, the group is also
required to carry the far more onerous burden of demonstrat-
ing that it has been effectively fenced out of the political
process. See ibid. Typical of the plurality's mischaracteri-
zation of my position is its assertion that I would provide pro-
tection against vote dilution for "every 'political group,' or at
least every such group that is in the minority." Ante, at 75.
The vote-dilution doctrine can logically apply only to groups
whose electoral discreteness and insularity allow dominant
political factions to ignore them. See nn. 7 and 19, supra.
In short, the distinction between a requirement of proportional
representation and the discriminatory-effect test I espouse is
by no means a difficult one, and it is hard for me to under-
stand why the plurality insists on ignoring it.

The plaintiffs in No. 77-1844 proved that no Negro had ever
been elected to the Mobile City Commission, despite the fact
that Negroes constitute about one-third of the electorate, and
that the persistence of severe racial bloc voting made it highly

ysis, 15 San Diego L. Rev. 1155, 1160-1161 (1978) (emphasis in original)
(footnotes omitted).
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unlikely that any Negro could be elected at large in the fore-
seeable future. 423 F. Supp. 384,'387-389 (SD Ala. 1976).
Contrary to the plurality's contention, see ante, at 75-76, how-
ever, I do not find unconstitutional vote dilution in this case
simply because of that showing. The plaintiffs convinced the
District Court that Mobile Negroes were unable to use alter-
native avenues of political influence. They showed that
Mobile Negroes still suffered pervasive present effects of mas-
sive historical official and private discrimination, and that the
City Commission had been quite unresponsive to the needs of
the minority community. The City of Mobile has been guilty
of such pervasive racial discrimination in hiring employees
that extensive intervention by the Federal District Court has
been required. 423 F. Supp., at 389, 400. Negroes are grossly
underrepresented on city boards and committees. Id., at 389-
390. The city's distribution of public services is racially dis-
criminatory. Id., at 390-391. City officials and police were
largely unmoved by Negro complaints about police brutality
and a "mock lynching." Id., at 392. The District Court con-
cluded that "[t]his sluggish and timid response is another
manifestation of the low priority given to the needs of the
black citizens and of the [commissioners'] political fear of a
white backlash vote when black citizens' needs are at stake."
Ibid. See also the dissenting opinion of my Brother WHITE,

ante, p. 94.
A requirement of proportional representation would indeed

transform this Court into a "super-legislature," ante, at 76,
and would create the risk that some groups would receive an
undeserved windfall of political influence. In contrast, the
protection against vote dilution recognized by our prior cases
serves as a minimally intrusive guarantee of political survival
for a discrete political minority that is effectively locked
out of governmental decisionmaking processes.2 2 So under-

22 It is at- this point that my view most diverges from the position ex-
pressed by my Brother STEVENS, ante, p. 83. He would strictly scrutinize
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stood, the doctrine hardly "'create[s] substantive constitu-
tional rights in the name of guaranteeing equal protection of
the.-laws,' "--ibid., quoting San Antonio Independent School
Dist. v. Rodriguez, 411 U. S., at 33. Rather, the doctrine
is a simple reflection of the basic principle that the Equal
Protection Clause protects "[tlhe right of a citizen to equal
representation and to have his vote weighted equally with
those of all other citizens." Reynold8 v. Sims, 377 U. S., at
576.23

state action having an adverse impact on an individual's right to vote.
In contrast, he would apply a less stringent standard to state action dilut-
ing the political influence of a group. See ante, at 83-85. The facts of
the present cases, however, demonstrate that severe and persistent racial
bloc voting, when coupled with the inability of the minority effectively
to participate in the political arena by-alternative means, can effectively
disable the individual Negro as well as the minority community as a whole.
In these circumstances, MR. JUSTICE STEVENS' distinction between the
rights of individuals and the political strength of groups becomes illusory.

2S The foregoing disposes of any contention that, merely by citing Wright
v. Rockefeller, 376 U. S. 52 (1964), the Court in Washington v. Davis,
426 U. S., at 240, and Arlington Heights v. Metropolitan Housing Dev.
Corp., 429 U. S., at 264, intended to bring vote-dilution cases within
the discrimiintory-purpose requirement. Wright v. Rockefeller, supra,
was a racial gerrymander case, and the plaintiffs had alleged only that
they were the victims of an intentional scheme to draw districting lines
discriminatorily. In focusing solely on whether the plaintiffs had proved
intentional discrimination, the Court in Wright v. Rockefeller was merely
limiting the scope of its inquiry to the issue raised by the plaintiffs.
If Wright v. Rockefeller had been brought after this Court had decided
our vote-dilution decisions, the plaintiffs perhaps would have recognized
that., in addition to a claim of intentional racial gerrymandering, they
could allege an equally sufficient cause of action under the Equal Pro-
tection Clause-that the districting lines had the effect of diluting their
vote.

Wright v. Rockefeller, then, treated proof of discriminatory purpose as
a sufficient condition to trigger strict scrutiny of a districting scheme, but
had no occasion to consider whether such proof was necessary to invoke
that standard. Its citations in Washington v. Davis, supra, and Arlington
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Section 1 of the Fifteenth Amendment provides:
"The right of citizens of the United States to vote shall
not be denied or abridged by the United States or by any
State on account of race, color, or previous condition of
servitude."

Today the plurality gives short shrift to the argument that
proof of discriminatory intent is not a necessary condition to
relief under this Amendment. See ante, at 61-65.24 I have
examined this issue in another context and reached the con-
trary result. Beer v. United States, 425 U. S. 130, 146-149,
and nn. 3-5 (1976) (dissenting opinion). I continue to be-

Heights, supra, were useful to show the relevancy, but not the necessity,
of evidence of discriminatory intent. These citations are in no way
inconsistent with my view that proof of discriminatory purpose is not a
necessary condition to the invalidation of multimember districts that dilute
the vote of racial or political elements.

In addition, any argument that, merely by citing Wright v. Rockefeller,
the Court in Washington v. Davis and Arlington Heights intended to apply
the discriminatory-intent requirement to vote-dilution claims is premised
on two unpalatable assumptions. First, because the discussion of Wright
v. Rockefeller was unnecessary to the resolution of the issues in both of those
decisions, the argument assumes that the Court in both cases decided
important issues in brief dicta. Second, the argument assumes that the
Court twice intended covertly to overrule the discriminatory-effects test
applied in White v. Regester, 412 U. S. 755 (1973), without even citing
White. Neither assumption is tenable.

24 It is important to recognize that only the four Members of the plu-
rality are committed to this view. In addition to my Brother BRENNAN
and myself, my Brother STEVENS expressly states that proof of discrimina-
tory effect can be a sufficient condition to support the invalidation of dis-
tricting, see ante, at 90. My Brother WHITE finds the proof of discrimi-
natory purpose in these cases sufficient to support the decisions of the
Courts of Appeals, and accordingly he does not reach the issue whether
proof of discriminatory impact, standing alone, would suffice under the
Fifteenth Amendment. My Brother BLACK UN also expresses no view on
this issue, since he too. finds the proof of discriminatory intent sufficient to
support the.findings of violations of the Constitution.
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lieve that "a showing of purpose or of effect is alone sufficient
to demonstrate unconstitutionality," id., at 149, n. 5, and wish
to explicate further why I find this standard appropriate for
Fifteenth Amendment claims. First, however, it is necessary
to address the plurality's apparent suggestion that the Fif-
teenth Amendment protects against only denial, and not
dilution, of the vote. 5

A

The Fifteenth Amendment does not confer an absolute right
to vote. See ante, at 62. By providing that the right to vote
cannot be discriminatorily "denied or abridged," however, the
Amendment assuredly strikes down the diminution as well as
the outright denial of the exercise of the franchise. An inter-
pretation holding that the Amendment reaches only complete
abrogation of the vote would render the Amendment essen-
tially useless, since it is no difficult task to imagine schemes in
which the Negro's marking of the ballot is a meaningless
exercise.

The Court has long understood that the right to vote encom-
passes protection against voth dilution. "[T]he right to have
one's vote counted" is of the same importance as "the right to
put a ballot in 'a box." United States v. Mosley, 238 U. S.
383, 386 (1915). See United States v. Classic, 313 U. S. 299
(1941); Swaford v. Templeton, 185 U. S. 487 (1902); Wiley
v. Sinkler, 179 U. S. 58 (1900); Ex parte Yarbrough, 110 U. S.
651 (1884). The right to vote is protected against the dilut-
ing effect of ballot-box stuffing. United States v. Saylor, 322
U. S. 385 (1944); Ex parte Siebold, 100 U. S. 371 (1880).
Indeed, this Court has explicitly recognized that the Fifteenth
Amendment protects against vote dilution. In Terry v.
Adams, 345 U. S..461 (1953), and Smith v. Allwright, 321 U. S.

25 The plurality states that havingig found that Negroes in Mobile
'register and vote without hindrance,' 'the District Court and Court of
Appeals were in error in believing that. the appellants invaded the protec-
tion of that Amendment in the present case." Ante, at 65.
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649 (1944), the Negro plaintiffs did not question their access
to the ballot for general elections. Instead they argued, and
the Court recognized, that the value of their votes had been
diluted by their exclusion from participation in primary elec-
tions and in -the slating of candidates by political parties.
The Court's struggles with the concept of "state action" in
those decisions were necessarily premised on the understanding
that vote dilution was a claim cognizable under the Fifteenth
Amendment.

Wright v. Rockefeller, 376 U. S. 52 (1964), recognized that
an allegation of vote dilution resulting from the drawing of
district lines stated a claim under the Fifteenth Amendment.
The plaintiffs in that case argued that congressional district-
ing in New York violated the Fifteenth Amendment because
district lines had been drawn in a racially discriminatory
fashion. Each plaintiff had access to the ballot; their com-
plaint was that because of intentional discrimination they
resided in a district with population characteristics that had
the effect of diluting the weight of their votes. The Court
treated this claim as cognizable under the Fifteenth Amend-
ment. More recently, in United Jewish Organizations v.
Carey, 430 U. S. 144 (1977), we again treated an allegation of
vote dilution arising from a redistricting scheme as stating a
claim under the Fifteenth Amendment. See id., at 155, 161-
162, 165-168 (opinion of WHITE, J.). Indeed, in that case
MR. JUSTICE STEWART found no Fifteenth Amendment viola-
tion in part because the plaintiffs had failed to prove "that the
redistricting scheme was employed . . . to minimize or cancel
out the voting strength of a minority class or interest; or
otherwise to impair or burden the opportunity of affected per-
sons to participate in the political process." Id., at 179
(STEWART, J., joined by POWELL, J., concurring in judg-
ment) (citing, e. g., White v. Regester, 412 U. S. 755 (1973);
Fortson v. Dorsey, 379 U. S. 433 (1965); Wright v. Rockefel-
ler, supra). See also Gomillion v. Lightfoot, 364 U. S. 339
(1960).
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It is plain, then, that the Fifteenth Amendment shares the
concept of vote dilution developed in such Fourteenth Amend-
ment decisions as Reynolds v. Sims, 377 U. S. 533 (1964), and
Fortson v. Dorsey, supra. In fact, under the Court's unified
view of the protections of the right to vote accorded by dis-
parate portions of the Constitution, the concept of vote dilu-
tion is a core principle of the Seventeenth and Nineteenth
Amendments as well as the Fourteenth and Fifteenth:

"The Fifteenth Amendment prohibits a State from
denying or abridging a Negro's right to vote. The Nine-
teenth Amendment does the same for women' If a State
in a statewide election weighted the male vote more
heavily than the female vote or the white vote more
heavily than the Negro vote, none could successfully con-
tend that that discrimination was allowable. See Terry
v. Adams, 345 U. S. 461.... Once the geographical unit
for which a representative is to be chosen is designated,
all who participate in the election are to have an equal
vote-whatever their race, whatever their sex, whatever
their occupation, whatever their income, and wherever
their home may be in that geographical unit. This is
required by the Equal Protection Clause of the Four-
teenth Amendment.

"The conception of political equality from the Decla-
ration of Independence, to Lincoln's Gettysburg Address,

-to the Fifteenth, Seventeenth, and Nineteenth Amend-
ments can mean only one thing-one person, one vote."
Gray v. Sanders, 372 U. S., at 379, 381.

The plurality's suggestion that the Fifteenth Amendment
reaches only outright denial of the ballot is wholly inconsistent
not only with ourprior decisions, but also with the gloss the
plurality would place upon the Fourteenth Amendment's pro-
tection against vote dilution. As I explained in Part I, supra,
I strongly disagree with the plurality's conclusion that our
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Fourteenth Amendment vote-dilution decisions have been
based upon the Equal Protection Clause's prohibition of racial
discrimination. Be that as it may, the plurality at least does
not dispute that the Fourteenth Amendment's language-that
"[n]o State shall... deny to any person within its jurisdiction
the equal protection of the laws"-protects against dilution,
as well as outright denial, of the right to vote on racial
grounds, even though the Amendment does not mention any
right to vote and speaks only of the denial, and not the
diminution, of rights. Yet, when the plurality construes the
language of the Fifteenth Amendment-which explicitly
acknowledges the right to vote and prohibits its denial or
abridgement on account of race-it seemingly would accord
protection against only the absolute abrogation of the ballot.

An interpretation of the Fifteenth Amendment limiting its
prohibitions to the outright denial of the ballot would convert
the words of the Amendment into language illusory in symbol
and hollow in substance. Surely today's decision should not
be read as endorsing that interpretation. 6

B
The plurality concludes that our prior decisions establish

the principle that proof of discriminatory intent is a necessary
element of a Fifteenth Amendment claim.27  In contrast, I

28 Indeed, five Members of the Court decline the opportunity to ascribe
to this view. In addition to my Brother BRENNAN and myself, my Brother
STEENs expressly states that the Fifteenth Amendment protects against
diminution as well as denial of the ballot, see ante, at 84, and n. 3. The
dissenting opinion of my Brother WHrrE and the separate opinion of my
Brother BLACKMUN indicate that they share this view.

2" The plurality does not attempt to support this proposition by relying
on the history surrounding the adoption of the Fifteenth Amendment. I
agree that we should resolve the issue of the relevancy of proof of dis-
criminatory purpose and effect by examining our prior decisions and by
considering the appropriateness of alternative standards in light of con-
temporary circumstances. That was, of course, the approach used in
Washington v. Davis, 426 U. S. 229 (1976), to evaluate that issue with
regard to Fourteenth Amendment racial discrimination claims.
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continue to adhere to my conclusion in Beer v. United States,
425 U. S., at 148, n. 4 (dissenting opinion), that "[tihe
Court's decisions relating to the relevance of purpose-and/
or-effect analysis in testing the constitutionality of legis-
lative enactments are somewhat less than a seamless web."
As I there explained, at various times the Court's decisions
have seemed to adopt three inconsistent approaches: (1) that
purpose alone is the test for unconstitutionality; (2) that
effect alone is the test; and (3) that purpose or effect, either
alone or in combination, is sufficient to show unconstitution-
ality. Ibid. In my view, our Fifteenth Amendment juris-
prudence on the necessity of proof of discriminatory purpose is
no less unsettled than was our approach to the importance of
such proof in Fourteenth Amendment racial discrimination
cases prior to Washington v. Davis, 426 U. S. 229 (1976).
What is called for in the present cases is a fresh considera-
tion-similar to our inquiry in Washington v. Davis, supra,
with regard to Fourteenth Amendment discrimination claims-
of whether proof of discriminatory purpose is necessary to
establish a claim under the Fifteenth Amendment. I will first
justify my conclusion that our Fifteenth Amendment prece-
dents do not control the outcome of this issue, and then- turn
to an examination of how the question should be resolved.

The plurality cites Guinn v. United States, 238 U. S. 347
(1915); Gomillion V: Lightfoot, 364 U. S. 339 (1960); Wright
v. Rockefeller, 376 U. S. 52 (1964); Lassiter v. Northampton
Election Bd., 360 U. S. 45 (1959); and Lane v. Wilson, 307
U. S. 268 (1939), as holding that proof of discriminatory pur-
pose is necessary to support a Fifteenth Amendment claim.
To me, these decisions indicate confusion, not resolution of
this issue. As the plurality suggests, ante, at 62, the Court
in Guinn v. United States, supra, did examine the purpose of
a "grandfather clause" in the course of invalidating it. Yet
24 years later, in Lane. v. Wilson, supra, at 277, the Court

93-706 0 - 83 - 59
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struck down a more sophisticated exclusionary scheme be-
cause it "operated unfairly" against Negroes. In accord with
the prevailing doctrine of the time, see Arizona v. California,
283 U. S. 423, 455, and n. 7 (1931), the Court in Lane seem-
ingly did not question the motives of public officials.

In upholding the use of a literacy test for voters in Lassiter
v. Northampton Election Bd., supra, the Court apparently
concluded that the plaintiff had failed to prove either dis-
criminatory purpose or effect. Gomillion v. Lightfoot, supra,
can be read as turning on proof of discriminatory motive, but
the Court also stressed that the challenged redrawing of
municipal boundaries had the "essential inevitable effect" of
removing Negro voters from the city, 364 U. S., at 341, and
that "the inescapable human effect of this essay in geometry
and geography is to despoil colored citizens, and only colored
citizens, of their theretofore enjoyed voting rights," id., at 347.
Finally, in Wright v. Rockefeller, supra, the plaintiffs alleged
only purposeful discriminatory redistricting, and therefore the
Court had no reason to consider whether proof of discrimina-
tory effect would satisfy the Fifteenth Amendment."

The plurality ignores cases suggesting that discriminatory
purpose is not necessary to support a Fifteenth Amendment
claim. In Terry v. Adams, 345 U. S. 461 (1953), a case in
which no majority opinion was issued, three Justices approv-
ingly discussed two decisions of the United States Court of
Appeals for the Fourth Circuit 29 holding "that no election
machinery could be sustained if its purpose or effect was to
deny Negroes on account of their race an effective voice in
the governmental affairs of their country, state, or commu-
nity." Id., at 466 (opinion of Black, J., joined by Douglas
and Burton, JJ:) (emphasis added). More recently, in reject-
ing a First Amendment challenge to a federal statute provid-

28 See n. 23, supra.
29Rice v. Elmore, 165 F. 2d 387 (1947), cert. denied, 333 U. S. 875

(1948), and Baskin v. Brown, 174 F. 2d 391 (1949).
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ing criminal penalties for knowing destruction of a Selective
Service registration certificate, the Court in United States v.
O'Brien, 391 U. S. 367, 383 (1968), stated that "[iut is a
familiar principle of- constitutional law that this Court will
not strike down an otherwise constitutional statute on the basis
of an alleged illicit legislative motive." The Court in O'Brien,
supra, at 385, interpreted Gomillion v. Lightfoot, supra,
as turning on the discriminatory effect, and not the alleged
discriminatory purpose, of the challenged redrawing of munici-
pal boundaries. Three years later, in Palmer v. Thompson,
403 U. S. 217, 224-225 (1971), the Court relied on O'Brien
to support its refusal to inquire whether a city had closed its
swimming pools to avoid racial integration. As in O'Brien,
the Court in Palmer, supra, at 225, interpreted Gomillion v.
Lightfoot as focusing "on the actual effect" of the municipal
boundary change, and not upon what motivated the city to
redraw its borders. See also Wright v. Council of City of
Emporia, 407 U. S. 451, 461-462 (1972).

In holding that racial discrimination claims under the Equal
Protection Clause must be supported by proof of discrimina-
tory intent, the Court in Washington v. Davis, supra,
signaled some movement away from the doctrine that such
proof is irrelevant to constitutional adjudication, Although
the Court, 426 U. S., at 242-244, and n. 11, attempted
mightily to distinguish Palmer v. Thompson, supra, its decision
was in fact based upon a judgment that, in light of modern
circumstances, the Equal Protection Clause's ban on racial
discrimination in the distribution of constitutional gratuities
should be interpreted as prohibiting only intentional official
discrimination

These vacillations in our approach to the relevance of
discriminatory purpose belie the plurality's determination that
our prior decisions require such proof to support Fifteenth
Amendment claims. To the contrary, the Court today is in

SO See nn. 20, 21, supra, and accompanying text.
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the same unsettled position with regard to the Fifteenth
Amendment as it was four years ago in Washington v. Davis,
supra, regarding the Fourteenth Amendment's prohibition on
racial discrimination. The absence of old answers mandates
a new inquiry.

2
The Court in Washington v. Davis required a showing of

discriminatory purpose to support racial discrimination claims
largely because it feared that a standard based solely on dis-
proportionate impact would unduly interfere with the far-
ranging governmental distribution of constitutional gratui-
ties."1 Underlying the Court's decision was a determination
that, since the Constitution does not entitle any person to such
governmental benefits, courts should accord discretion to those
officials who decide how the government shall allocate its
scarce resources. If the plaintiff proved only that govern-
mental distribution of constitutional gratuities had a dispro-
portionate effect on a racial minority, the Court was willing
to presume that the officials who approved the allocation
scheme either had made an honest error or had foreseen that
the decision would have a discriminatory impact and had
found persuasive, legitimate reasons for imposing it nonethe-
less. These assumptions about the good faith of officials
allowed the Court to conclude that, standing alone, a showing
that a governmental policy had a racially discriminatory
impact did not indicate that the affected minority had suffered
the stigma, frustration, and unjust treatment prohibited

S1 The Court stated:
"A rule that a statute designed to serve neutral ends is nevertheless in-

valid, absent compelling justification, if in practice it benefits or burdens
one race more than another would be far reaching and would raise serious
questions about, and perhaps invalidate, a whole range of tax, welfare,
public service, regulatory, and licensing statutes that may be more bur-
densome to the poor and to the average black than to the more affluent
white." 426 U. S., at 248.
See n. 20, supra.
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under the suspect-classification branch of our equal protection
jurisprudence.

Such judicial deference to official decisionmaking has no
place under the Fifteenth Amendment. Section 1 of that
Amendment differs from the Fourteenth Amendment's pro-
hibition on racial discrimination in two crucial respects: it
explicitly recognizes the right to vote free of hindrances
related to race, and it sweeps no further. In my view, these
distinctions -justify the conclusion that proof of racially dis-
criminatory impact should be sufficient to support a claim
under the Fifteenth Amendment. The right to vote is of such
fundamental importance in the constitutional scheme that the
Fifteenth Amendment's command that it shall not be
"abridged" on account of race must be interpreted as provid-
ing that the votes of citizens of all races shall be of substan-
tially equal weight. Furthermore, a disproportionate-impact
test under the Fifteenth Amendment would not lead to con-
stant judicial intrusion into the process of official decisionmak-
ing. Rather, the standard would reach only those decisions
having a discriminatory effect upon the minority's vote. The
Fifteenth -Amendment cannot tolerate that kind of decision,
even if made in good faith, because the Amendment grants
racial minorities the full enjoyment of the right to vote, not
simply protection against the unfairness of intentional vote
dilution along racial lines.32

In addition, it is beyond dispute that a standard based
solely upon the motives of official decisionmakers creates
significant problems of proof for plaintiffs and forces the
inquiring court to undertake an unguided, tortuous look into
the minds of officials in the hope of guessing why certain poli-
cies were adopted and others rejected. See Palmer v. Thomp-

32 Even if a municipal policy is shown to dilute the right to vote, how-
ever, the policy will not be struck down if the city shows that it serves
highly important local interests and is closely tailored to effectuate only
those interests. See Dunn v. Blumstein, 405 U. S. 330 (1972). Cf. Abate
v. Mundt, 403 U. S. 182 (1971).
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8on, 403 U. S., at 224-225; Onited States v. O'Brien, 391 U. S.,
at 382-386; cf. Keyes v. School District No. 1, Denver, Colo.,
413 U. S. 189, 224, 227 (1973) (POWELL, J., concurring in
part and dissenting in part). An approach based on motiva-
tion creates the risk that officials will be able to adopt policies
that are-the products of discriminatory intent so long as they
sufficiently mask their motives through the use of subtlety
and illusion. Washington v. Davis is premised on the notion
that this risk is insufficient to overcome the deference the
judiciary must accord to governmental decisions about the
distribution of constitutional gratuities. That risk becomes
intolerable, however, when the precious right to vote pro-
tected by the Fifteenth Amendment is concerned.

I continue to believe, then, that under the Fifteenth Amend-
ment an "[e]valuation of the purpose of a legislative enact-
ment is just too ambiguous a task to be the sole tool of
constitutional analysis .... [A] demonstration of effect ordi-
narily should suffice. If, of course, purpose may conclusively
be shown, it too should be sufficient to demonstrate a statute's
unconstitutionality." Beer v. United States, 425 U. S., at
149-150, n. 5 (MARSHALL, J., dissenting). The plurality's
refusal in this case even to consider this approach bespeaks an
indifference to the plight of minorities who, through no fault
of their own, have suffered diminution of the right preserva-
tive of all other rights.88

33 In my view, the standard of White v. Regeater, 412 U. S. 755 (1973),
si n. 7, supra, and accompanying text, is the proper test under both the
Fourteenth and Fifteenth Amendments for determining whether a district-
ing scheme has the unconstitutional effect of diluting the Negro vote. It is
plain that the District Court in both of the cases before us made the
"intensely local appraisal" necessary under White, supra, at 769, and
correctly decided that the at-large electoral schemes for the Mobile City
Commission and County School Board violated the White standard. As
I earlier note with respect. to No. 77-1844, see supra, at 122-123, the Dis-
trict Court determined: (1) that Mobile Negroes still suffered pervasive
present effects of massive historical official and private discrimination;
(2) that the City Commission and County School Board had been quite
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III

If it is assumed that proof of discriminatory intent is neces-
sary to support the vote-dilution claims in these cases, the
question becomes what evidence will satisfy this requirement.-"

The plurality assumes, without any analysis, that these cases
are appropriate for the application of the rigid test developed in
Personnel Administrator of Mass. v. Feeney, 442 U. S., at
279, requiring that "the decisionmaker selected or re-
affirmed a particular course of action at least in part 'because
of,' not merely 'in spite of,' its adverse effects upon an iden-
tifiable group." In my view, the Feeney standard creates a
burden of proof far too extreme to apply in vote-dilution
cases.35

unresponsive to the needs of the minority community; (3) that no Negro
had ever been elected to either body, despite the fact that Negroes con-
stitute about one-third of the electorate; (4) that the persistence of severe
racial bloc voting made it highly unlikely that any Negro could be elected
at large to either body in the foreseeable future; and (5) that no state
policy favored at-large elections, and the local preference for that scheme
was outweighed by the fact that the unconstitutional vote dilution could
be corrected only by the imposition of single-member districts. Bolden v.
City of Mobile, 423 F. Supp. 384 (SD Ala. 1976); Brown v. Moore, 428
F. Supp. 1123 (SD Ala. 1976). The Court of Appeals affirmed these
findings in all respects. Bolden v. City of Mobile, 571 F. 2d 238 (CA5
1978); Brown v. Moore, 575 F. 2d 298 (CA5 1978). See also the
dissenting opinion of my Brother WHITE, ante, p. 94.

3, The statutes providing for at-large election of the members of the
two governmental bodies involved in these cases, see n. 33, supra, have
been in effect since the days when Mobile Negroes were totally disen-
franchised by the Alabama Constitution of 1901. The Disirict Court in
both cases found, therefore, that the at-large schemes could not have been
adopted for discriminatory purposes. Bolden v. City of Mobi.'e, 423 F.
Supp., at 386, 397; Brown v. Moore, 428 F. Supp., at 1126-1127, 1138.
The issue is, then, whether officials have maintained these electoral sys-
tems for discriminatory purposes. Cf. Arlington Heights v. Metropolitan
Housing Dev. Corp., 429 U. S., at 257-258, 267-271, and n. 17.

3 As the dissenting -opinion of my Brother WHITE demonstrates, how-
ever, the facts of these cases compel a finding of unconstitutional vote
dilution even under the plurality's standard.
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This Court has acknowledged that the evidentiary inquiry
involving discriminatory intent must necessarily vary depend-
ing upon the factual context. See Arlington Height8 v.
Metropolitan Housing Dev. Corp., 429 U. S., at 264-268;
Washington v. Davis, 426 U. S., at 253 (STEVENS, J., concur-
ring). One useful evidentiary tool, long recognized by the
common law, is the presumption that everyey man must be
taken to contemplate the probable consequences of the act he
does." Townsend v. Wathen, 9 East. 277, 280, 103 Eng. Rep.
579, 580-581 (K. B. 1808). The Court in Feeney, supra, at
279, n. 25, acknowledged that proof of foreseeability of dis-
criminatory consequences could raise a "strong inference that
the adverse effects were desired," but refused to treat this
presumption as conclusive in cases alleging discriminatory
distribution of constitutional gratuities.

I would apply the common-law foreseeability presumption
to the present cases. The plaintiffs surely proved that main-
tenance of the challenged multimember districting would have
the foreseeable effect of perpetuating the submerged electoral
influence of Negroes, and that this discriminatory effect could
be corrected by implementation of a single-member districting
plan.36 Because the foreseeable disproportionate impact was
so severe, the burden of proof should have shifted to the
defendants, and they should have been required to show that
they refused to modify the districting schemes in spite of, not
because of, their severe discriminatory effect. See Feeney,
supra, at 284 (MARSHALL, J., dissenting). Reallocation of the
burden of proof is especially appropriate in these cases, where
the challenged state action infringes the exercise of a fun-
damental right. The defendants would carry their burden
of proof only if they showed that they considered submergence

S Indeed, the District Court in the present cases concluded that the
evidence supported the plaintiffs' position that unconstitutional vote dilu-
tion was the natural and foreseeable consequence of the maintenance of the
challenged multimember districting. Brown v. Moore, 428 F. Supp., at
1138; Bolden v. City of Mobile, 423 F. Supp., at 397-398.
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of the Negro vote a detriment, not a benefit, of the multi-
member systems, that they accorded minority citizens the same
respect given to whites, and that they nevertheless decided to
maintain the systems for legitimate reasons. Cf. Mt. Healthy
City Board of Ed. v. Doyle, 429 U. S. 274, 287 (1977); Arling-
ton Heights v. Metropolitan Housing Dev. Corp., supra, at
270-271, n. 21.

This approach recognizes that
frequentlyty the most probative evidence of intent will
be objective evidence of what actually happened rather
than evidence describing the subjective state of mind of
the actor. For normally the actor is presumed to have
intended the natural consequences of his deeds. This is
particularly true in the case of governmental action which
is frequently the product of compromise, of collective
decisionmaking, and of mixed motivation." Washington
v. Davis, supra, at 253 (STEVENS, J., concurring).

Furthermore,. if proof of discriminatory purpose is o be
required in these cases, this standard would comport with my
view that the degree to which the government must justify a
decision depends upon theimportance of the interests infringed
by it. See San Antonio Independent School Dist. v. Rod-
riguez, 411 U. S., at 109-110 (MARSHALL, J., dis&nting).,7

87 MR. JUSTICE STEVENS acknowledges that both discriminatory intent
and discriminatory effect are present in No. 77-1844. See ante, at 92-94.
Nonetheless, he finds no constitutional violation, apparently because he
believes that the electoral structure of Mobile conforms to a commonly
used scheme, the discriminatory impact is in his view not extraordinary,
and the structure is supported by sufficient noninvidious justifications so
that it is neither wholly irrational nor entirely motivated by discriminatory
animus. To him, racially motivated decisions in this setting are an
inherent part of the political process and do not involve invidious
discrimination.

The facts of the present cases, however, indicate that in Mobile consid-
erations of race are far more powerful and pernicious than are considera-
tions of other divisive aspects of the electorate. See supra, at 122-123.
In Mobile, as elsewhere, "the experience of Negroes . . . has been different
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The plurality also fails t recognize that the maintenance
of multimember districts in the face of foreseeable discrimina-
tory consequences strongly suggests that officials are blinded
by "racially selective sympathy and indifference."' Like
outright racial hostility, selective racial indifference reflects a
belief that the concerns of the minority are not worthy of the
same degree of attention paid to problems perceived by whites.
When an interest as fundamental as voting is diminished along
racial lines, a requirement that discriminatory purpose must be
proved should be satisfied by a showing that official action was
produced by this type of pervasive bias. In the present cases,
the plaintiffs presented strong evidence of such bias: they
showed that Mobile officials historically discriminated against
Negroes, that there are pervasive present effects of this past
discrimination, and that officials have not been responsive to
the needs of the minority community. It takes only the
smallest of inferential leaps to conclude that the decisions to
maintain multimember districting having obvious discrimina-
tory effects represent, at the very least, selective racial sym-
pathy and indifference resulting in the frustration of minority
desires, the stigmatization of the minority as second-class
citizens, and the perpetuation of inhumanity.8 '

in kind, not just in degree, from that of other ethnic groups." University
of California Regents v. Bake, 438 U. S. 265, 400 (1978) (opinion of
MSHALL, J.). An approach that accepts intentional discrimination

against Negroes as merely an aspect of politics as usual strikes at the very
hearts of the Fourteenth and Fifteenth Amendments.

Il Brest, The Supreme Court, 1975 Term-Foreword: In Defense of the
Antidiscrimination Principle, 90 Harv. L. Rev. 1, 7 (1976). See also
Note, Racial Vote Dilution in Multimember Districts: The Constitutional
Standard After Washington v. Davis, 76 Mich. L. Rev. 694, 716-719
(1978).

"The plurality, ante, at 74-75, n. 21, indicates that on remand the
lower courts are to examine the evidence in these cases under the discrimi-
natory-intent standard of Personel Administrator of Mass. v. Feeney, 442
U. S. 256 (1979), and may conclude that this test is met by proof of the
refusal of Mobile's state-legislative delegation to stimulate the passage
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IV
The American approach to government is premised on the

theory that, when citizens have the unfettered right to vote,

of legislation changing Mobile's city government into a mayor-council
system in which council members ate elected from single-member districts.
The plurality concludes, then, only that the District Court and the Court
of Apptals in each of the present cases evaluated the evidence under an
improper legal standard, and not that the evidence fails to support a claim
under Feeney, supra. When the lower courts examine these cases under
the Feeney standard, they should, of course, recognize the rele-vancy of the
plaintiffs' evidence that vote dilution was a foreseeable and natural con-
sequence of the maintenance of the challenged multimember districting,
and that officials have apparently exhibited selective racial sympathy and
indifference. Cf. Dayton Board of Education v. Brinkman, 443 U. S. 526
(1979); Columbus Board of Education v. Penick, 443 U. S. 449 (1979).

Finally, it is important not to confuse the differing views the plurality
and I have on the elements of proving unconstitutional vote dilution. The
plurality concludes that proof o.f intentional discrimination, as defined in
Feeney, supra, is necessary to support such a claim. The plurality finds
this requirement consistent with the statement in White v. Regester, 412
U. S., at 766, that unconstitutional vote dilution does not occur simply
because a minority has not been able to elect representatives in pro-
portion to its voting potential. The extra necessary element, according
to the plurality, is a showing of discriminatory intent. In the plurality's
view, the evidence presented in White going beyond mere proof of under-
representation of the minority properly supported an inference that the
multimember districting scheme in question was tainted with a discrimina-
tory purpose.

-The plurality's approach should be satisfied, then, by proof that an elec-
toral scheme enacted with a discriminatory purpose effected a retrogres-
sion in the minority's voting power. Cf. Beer v. United States, 425 U. S.
130, 141 (1976). The standard should also be satisfied by proof that a
scheme maintained for a discriminatory purpose has the effect of sub-
merging minority electoral influence below the level it would have under a
reasonable alternative scheme.

The plurality does not address the question whether proof of discrimina-
tory.effect is necessary to support a vote-dilution claim. It is clear from
the above, however, that if the Court at some point creates such a require-
ment, it would be satisfied by proof of mere disproportionate impact. Such
a requirement would be far less stringent than the burden of proof re-
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public officials will make decisions by the democratic accom-
modation of competing beliefs, not by deference to the man-
dates of the powerful. The American approach to civil rights
is premised on the complementary theory that the unfettered
right to vote is preservative of all other rights. The theoreti-
cal foundations for these approaches are shattered where, as
in the present cases, the right to vote is granted in form, but
denied in substance.

It is time to realize that manipulating doctrines and drawing
improper distinctions under the Fourteenth and Fifteenth
Amendments, as well as under Congress' remedial legislation
enforcing those Amendments, make this Court an accessory
to the perpetuation of racial discrimination. The plurality's
requirement of proof of intentional discrimination, so inappro-
priate in today's cases, may represent an attempt to bury the
legitimate concerns of the minority beneath the soil of a doc-
trine almost as impermeable as it is specious. If so, the
superficial tranquility created by such measures can be but
short-lived. If this Court refuses to honor our long-recognized
principle that the Constitution "nullifies sophisticated as well
as simple-minded modes of discrimination," Lane v. Wilson,
307 U. S., at 275, it cannot expect the victims of discrimina-
tion to respect political channels of seeking redress. I dissent.

quired under the rather rigid discriminatory-effects test I find in White
v. Regeeter, supra. See n. 7, supra, and accompanying text.
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Syllabus
L

WHITE, SECRETARY OF STATE OF TEXAS,
ET AL. V. REGESTER ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF TEXAS

No. 72-147. Argued February 26, 1973-Decided June 18, 1973

In this litigation challenging the Texas 1970 legislative reapportion-
ment scheme, a three-judge District Court held that the House
plan, statewide, contained constitutionally impermissible deviations
from population equality, and that the multimember districts pro-
vided for Bexar and Dallas Counties invidiously discriminated
against cognizable racial or ethnic groups. Though the entire plan
was declared invalid, the court permitted its use for the 1972
election except for its injunction order requiring those two county
multimember districts to be reconstituted into single-member dis-
tricts. Held:

1. This Court has jurisdiction under 28 U. S. C. § 1253 to con-
sider the appeal from the injunction order applicable to the Bexar
County and Dallas County districting, since the three-judge court
had been properly convened, and this Court can review the declara-
tory" part of the judgment below. Roe v. Wade, 410 U. S. 113.
Pp. 759-761.

2. State reapportionment statutes are not subject to the stricter
standards applicable to congressional reapportionment under
Art. I, § 2, and the District Court erred in concluding that this
case, where the total maximum variation between House districts
was 9.9%, but the average deviation from the ideal was 1.82%,
involved invidious discrimination in violation of the Equal Protec-
tion Clause. Cf. Gaffney v. Cummings, ante, p. 735. Pp. 761-764.

3. TheDistrict Court's order requiring disestablishment of the
multimember districts in Dallasand Bexar Counties was warranted
in the light of the history of-political discrimination against Negroes
and Mexican-Americans residing, respectively, in those counties
and the residual effects of such discrimination upon those groups.
Pp. 765-770.

343 F. Supp. 704, affirmed in part, reversed in part, and remanded.

WHITE, J., delivered the opinion of the Court, in Parts I, III,
and IV of which all Members joined, and in Part II of which

.BURGER, C. J., and STEWART, BLACKMUN, POWELL, and REHNQUIST,
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JJ., joined. BRENNAN, J., filed an opinion concurring in part and
dissenting in part, in which DOUGLAS and MARSHALL, JJ., joined,
poet, p. 772.

Leon Jaworski, Special Assistant Attorney General of
Texas, argued the cause for appellants. With him on the
briefs were John L. Hill, Attorney General, Larry York,
Executive Assistant Attorney General, Alton F. Curry,
Special Assistant Attorney General, and Lewis A. Jones,
Assistant Attorney General.

David R. Richards argued the cause for appellees
Regester et al. With him on the brief were Ronald L.
Clower and James A. Mattox. Ed Idar, Jr., argued the
cause for appellees Bernal et al. With him on the brief
were Mario Obledo, George J. Korbel, and Frank
Hernandez. Thomas Gibbs Gee argued the cause for
appellees Willeford et al. With him on the brief was
William Terry Bray. J. Douglas McGuire filed a brief
for appellees Van Henry Archer, Jr., et al. D. Marcus
Ranger and E. Brice Cunningham filed a brief for ap-
pellees Washington et al.*

MR. JUSTICE WHITE delivered the opinion of the
Court.

This case raises two questions concerning the validity
of the reapportionment plan for the Texas House of Rep-
resentatives adopted in 1970 by the State Legislative Re-
districting Board: First, whether there were unconstitu-
tionally large variations in population among the districts
defined by the plan; second, whether the multimember
districts provided for Bexar and Dallas Counties were
properly found to have been invidiously discriminatory
against cognizable racial or ethnic groups in those
counties.

*William A. Dobrovir filed a brief for League of Women Voters of
the United States et al. as amici curiae urging affirmance.
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The Texas Constitution requires the state legislature
to reapportion the House and Senate at its first regular
session following the decennial census. Tex. Const.,
Art. III, § 28.1 In 1970, the legislature proceeded to
reapportion the House of Representatives but failed to
agree on a redistricting plan for the Senate. Litigation

1 Article III, §28, of the Texas Constitution provides:
"The Legislature shall, at its first regular session after the publi-

cation of each United Slates decennial census, apportion the state
into senatorial and representative districts, agreeable to the provisions
of Sections 25, 26, and 26-a of this Article. In the event the Legis-
lature shall at any such first regular session following the publication
of a United States decennial census, fail to make such apportionment,
same shall be done by the Legislature Redistricting Board of Texas,
which is hereby created, and shall be composed of five (5) members,
as follows: The Lieutenant Governor, the Speaker of the House of
Representatives, the Attorney Genera4, he-Comptroller of Public
Accounts and the Commissioner of the General Land Office, a major-
ity of whom shall constitute a quorum. Said Board shall assemble in
the City of Austin within ninety (90) days after the final adjournment
of such regular session. The Board shall, within sixty (60) days
after assembling, apportion the state into senatorial and representa-
tive districts, or into senatorial or representative districts, as the
failure of action of such Legislature may make necessary. Such
apportionment shall be in writing and signed by. three (3) or more
of the members of the Board duly acknowledged as the act and deed
of such Board, and, when so executed and filed with the Secretary
of State, shall have force and effect of law. Such apportionment shall
become effective at the next succeeding statewide general election.
The Supreme Court of Texas shall have jurisdiction to compel such
Commission [Board] to perform its duties in accordance with the
provisions of this section by writ of mandamus or other extraordinary
writs conformable to the usages of law. The Legislature shall provide
necessary funds for clerical and technical aid and for other expenses
incidental to the work of the Board, and the Lieutenant Governor
and the Speaker of the House. of Representatives shall be entitled to
receive per diem and travel expense during the Board's session in
the same manner and amount as they would receive while attending
a special session of the Legislature. This amendment shall become
effective January 1. 1951. As amended Nov. 2. 1948."
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was immediately commenced in state court challenging
the constitutionality of the House reapportionment.
The Texas Supreme Court held that the legislature's
plan for the House violated the Texas Constitution.'
Smith v. Craddick, 471 S. W. 2d 375 (1971). Mean-
while, pursuant to the requirements of the Texas Con-
stitution, a Legislative Redistricting Board had been
formed to begin the task of redistricting the Texas Senate.
Although the Board initially confined its work to the
reapportionment of the Senate, it was eventually ordered,
in light of the judicial invalidation of the House plan,
to also reapportion the House. Mauzy v. Legislative
Redistricting Board, 471 S. W. 2d 570 (1971).

On October 15, 1971, the Redistricting Board's plan for
the reapportionment of the Senate was released, and, on
October 22, 1971, the House plan was promulgated.
Only the House plan remains at issue in this case. That
plan divided the 150-member body among 79 single-
member and 11 multimember districts. Four lawsuits,
eventually consolidated, were filed challenging the

2 The Court held that the plan violated Art. III, § 26, of the Texas
Constitution, which provides:

"The members of the House of Representatives shall be appor-
tioned among the several counties, according to the number of popu-
lation in each, as nearly as may be, on a ratio obtained by dividing
the population of the State, as ascertained by the most recent United
States census, by the number of members of which the House is
composed; provided, that whenever a single county has sufficient
population to be entitled to a Representative, such county shall be
formed into a separate Representative District, and when two or
more counties are required to make up the ratio of representation,
such- counties shall be contiguous to each other; and when any one
county has more than sufficient population to be entitled to one or
more Representatives, such Representative or Representatives shall
be apportioned to such county, and for any surplus of population it
may be joined in a Representative District with any other contiguous'
county or counties."
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Board's Senate and House plans and asserting with re-
spect to the House plan that it contained impermissible
deviations from population equality and that its multi-
member districts for Bexar County and Dallas County
operated to dilute the voting strength of racial and ethnic
minorities.

A three-judge District Court sustained the Senate
plan, but found the House plan unconstitutional.
Graves v. Barnes, 343 F. Supp. 704 (WD Tex. 1972).
The House plan was held to contain constitutionally
impermissible deviations from population equality, and
the multimember districts in Bexar and Dallas Counties
were deemed constitutionally invalid. The District
Court gave the Texas Legislature until July 1, 1973, to
reapportion the House, but the District Court permitted
the Board's plan to be used for purposes of the 1972
election, except for requiring that the Dallas County
and Bexar County multimember districts be reconstituted
into single-member districts for the 1972 election.

Appellants appealed the statewide invalidation of the
House plan and the substitution of single-member for
multimember districts in Dallas County and Bexar
County.3 MR. JUSTIM POWELL denied a stay of the
judgment of the District Court, 405 U. S. 1201, and we
noted probable jurisdiction sub nom. Bullock v. Regester,
409 U. S. 840.

I

We deal at the outset with the challenge to our juris-
diction over this appeal under 28 U. S. C. § 1253, which
permits injunctions in suits required to be heard and
determined by a three-judge district court to be ap-

3 In a separate appeal, we summarily affirmed that portion of the
judgment of the District Court upholding the Senate plan. Archer
v. Smith, 409 U. S. 808 (1972).

93-706 0 - 83 - 60
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pealed directly to this Court. It is first suggested that
the case was not one required to be heard by a three-
judge court. The contention is frivolous. A statewide
reapportionment statute was challenged and injunctions
were asked against its enforcement. The constitutional
questions raised were not insubstaiitial on their face, and
the complaint clearly called for the convening of a three-
judge court. That the court declared the entire appor-
tionment plan invalid, but entered an injunction only
with respect to its implementation for the 1972 elections
in Dallas and Bexar Counties, in no way indicates that
the case required only a single judge. Appellants are
therefore properly here on direct appeal with respect to
the injunction dealing with Bexar and Dallas Counties, for
the order of the court directed at those counties was
literally an order "granting . . . an . . injunction in
any civil action . . required . . . to be heard and de-
termined by a district court of three judges" within the
meaning of § 1253.

We also hold that appellants, because they appealed
from the entry of an injunction, are entitled to review of
the District Court's accompanying declaration that the
proposed plan for the Texas House of Representatives, in-
cluding those portions providing for multimember dis-
tricts in Dallas and Bexar Counties, was invalid state-
wide. This declaration was the predicate for the court's
order requiring Dallas and Bexar Counties to be reappor-
tioned into single districts; for its order that "unless the
Legislature of the State of Texas on or before July 1, 1973,
has adopted a plan to reapportion the legislative districts

' Title 28 U. S. C. § 1253 provides:
"Except as otherwise provided by law, any party may appeal to

the Supreme Court from an order granting or denying, after notice
and hearing, an interlocutory or permanent injunction in any civil
action, suit or proceeding required by any Act of Congress to be
heard and determined by a district court of three judges."
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within the State in accordance with the constitutional
guidelines set out in this opinion this Court will so reap-
portion the State of Texas"; and for its order that the Sec-
retary of State "adopt and implement any and all proce-
dures necessary to properly effectuate the orders of this
Court in conformance with this Opinion . . 4 o" 343 F.
Supp., at 737. In these circumstances, although appel-
lants could not have directly appealed to this Court
the entry of a declaratory judgment unaccompanied
by any injunctive relief, Gunn v. University Com-
mittee, 399 U. S. 383 (1970); Mitchell v. Dono-
van, 398 U. S. 427 (1970), we conclude that we
have jurisdiction of the entire appeal. Roe v.
Wade, 410 U. S. 113 (1973); Florida Lime & Avocado
Growers v. Jacobsen, 362 U. S. 73 (1960). With the
Texas reapportionment plan before it, it was in the inter-
est of judicial economy and the avoidance of piecemeal
litigation that the three-judge District Court have juris-
diction over all claims raised against the statute when a
substantial constitutional claim was alleged, and an ap-
peal to us, once properly here, has the same reach. Roe
v. Wade, supra, at 123; Carter v. Jury Comm'n, 396 U. S.
320 (1970); Florida Lime & Avocado Growers v. Jacob-
sen, supra, at 80.

The reapportionment plan for the Texas House of
Representatives provides for 150 representatives to be
selected from 79 single-member and 11 multimember
districts. The ideal district is 74,645 persons. The dis-
tricts range from 71,597 to 78,943 in population per rep-
resentative, or from 5.8% overrepresentation to 4.1%
underrepresentation'. The total variation between the
largest and smallest district is thus 9.9%5

. The District Court read our prior cases to require any
deviations from equal population among districts to be

5 See Appendix to opinion of the Court, pst, p. 770.
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justified by "acceptable reasons" grounded in state
policy; relied on Kirkpatrick v. Preisler, 394 U. S. 526
(1969), to conclude that the permissible tolerances sug-
gested by Reynokd v. Sim8, 377 U. S. 533 (1964), had
been substantially eroded; suggested that Abate v.
Mundt, 403 U. S. 182 (1971), in accepting total devia-
tions of 11.9% in a county reapportionment was sui
generis; and considered the "critical issue" before it to
be whether "the State [has] justified any and all vari-
ances, however small, on the basis of a consistent, rational
State policy." 343 F. Supp., at 713. Noting the single
fact that the total deviation from the ideal between Dis-
trict 3 and District 85 was 9.9%, the District Court
concluded that justification by appellants was called for
and could discover no acceptable state policy to support
the deviations. The District Court was also critical of
the actions and procedures of the Legislative Reappor-
tionment Board and doubted "that [the] board did the
sort of deliberative job... worthy of judicial abstinence."
Id., at 717. It also considered the combination of single-
member and multimember districts in the House plan
"haphazard," particularly in providing single-member
districts in Houston and multimember districts in other
metropolitan areas, and that this "irrationality, without
reasoned justification, may be a separate and distinct
ground for declaring the plan unconstitutional."" Ibid.

6 It may be, although we are not sure, that the District Court
would have invalidated the plan statewide because of what it thought
was an irrational mixture of multimember and single-member districts.
Thus, in questioning the use of single-member districts in Houston
but multimember districts in all other urban areas, and remarking
that the State had provided neither "compelling" nor "rational"
explanation fdr the differing treatment, the District Court merely
concluded that this classification "may be" an independent ground
for invalidating the plan. But there are no authorities in this Court
for the proposition that the mere mixture of multimember and single-
member districts in a single plan, even among urban areas, is in-
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Finally, the court specifically invalidated the use of multi-
member districts in Dallas and Bexar Counties as uncon-
stitutionally discriminatory against a racial or ethnic
group.

The District Court's ultimate conclusion was that "the
apportionment plan for the State of Texas is unconstitu-
tional as unjustifiably remote from the ideal of 'one man,
one vote,' and that the multi-member districting schemes
for the House of Representatives as they relate specifically
to Dallas and to Bexar Counties are unconstitutional in
that they dilute the votes of racial minorities." Id., at
735.

Insofar as the District Court's judgment rested on the
conclusion that the population differential of 9.9% from
the ideal district between District 3 and District 85
made out a prima facie equal protection violation under
the Fourteenth Amendment, absent special justification,
the court was in error. It is plain from Mahan v.
Howell, 410 U. S. 315(1973), and Gaffney v. Cummings,
ante, p. 735, that state reapportionment statutes are not
subject to the same strict standards applicable to reap-
portionment of congressional seats. Kirkpatrick v.
Preisler did not dilute the tolerances contemplated by
Reynolds v. Sims with respect to state districting, and
we did not hold in Swann v. Adams, 385 U. S. 440
(1967), or Kilgarlin v. Hill, 386 U. S. 120 (1967), or

vidiously discriminatory, and we construe the remarks not as part
of the District Court's declaratory judgment invalidating the stat-
plan but as mere advance advice to' the Texas Legislature as to what
would or would not be acceptable to the District Court,

' The District Court also concluded, contrary to the assertions of
certain plaintiffs, that the Senate districting scheme for Bexar County
did not "unconstitutionally dilute the votes of any political faction
or party." 343 F. Supp. 704, 735. The majority of the District
Court also concluded that the Senaie districting scheme for Harris
County did not dilute black votes.
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later in Mahan v. Howell, supra, that any deviations
from absolute equality, however small, must be justified
to the satisfaction of the judiciary to avoid invalidation
under the Equal Protection Clause. For the reasons
set out in Gaffney v. Cummings, supra, we do not
consider relatively minor population -deviations among
state legislative districts to substantially dilute the
weight of individual votes in the larger districts so as to
deprive individuals in these districts of fair and effective
representation. Those reasons are as applicable to Texas
as they are to Connecticut; and we cannot glean an
equal protection violation from the single fact that two
legislative districts in Texas differ from one another by
as much as 9.9%, when compared to the ideal district.
Very likely, larger differences between districts would
not be tolerable without justification "based on legitimate
considerations incident to the effectuation of a rational
state policy," Reynolds v. Sims, 377 U. S., at 579; Mahan
v. Howell, supra, at 325, but here we are confident that
appellees failed to carry their burden of proof insofar
as they sought to establish a violation of the Equal Pro-
tection Clause from population variations alone. The
total variation between two districts was 9.9%, but the
average deviation of all House districts from the ideal
was 1.82%. Only 23 districts, all single-member,
were overrepresented or underrepresented by more than
3%, and only three of those districts by more than 5%.
We are unable to conclude from these deviations alone
that appellees satisfied the threshold requirement of prov-
ing a prima facie case of invidious discrimination under
the Equal Protection Clause. Because the District Court
had a contrary view, its judgment must be reversed in
this respect.6

8 The court's conclusion that the variations in this case were not
justified by a rational state policy would, in any event, require re-
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III

We affirm the District Court's judgment, however,
insofar as it invalidated the multimember districts in Dal-
las and Bexar Cou-nties and ordered those districts to be
redrawn into single-member districts. Plainly, under our
cases, multimember districts are not per se unconstitu-
tional, nor are they necessarily unconstitutional when
used in combination with single-member districts in other
parts of the State. . Whitcomb v. Cha vi, 403 U. S. 124
(1971); Mahan v. Howell, supra; see Burns v.
Richardson, 384 U. S. 73 (1966); Fortson v. Dorsey,
379 U. S. 433 (1965); Lucas v. Colorado Gen-
eral Assembly, 377 U. S. 713 (1964); Reynolds v.
Sims, supra.' But we have entertained claims
that multimember districts are being used invidi-
ously to cancel out or minimize the voting strength of
racial groups. See Whitcomb v. Cha vis, supra; Burns v.
Richardson, supra; Fortson v. Dorsey, supra. To sustain
such claims, it is not enough that the racial group al-

consideration and reversal under Mahan v. Howell, 410 U. S. 315
(1973). The Texas Constitution, Art. III,§ 26, expresses the state
policy against cutting county lines wherever possible in forming
representative districts. The District Court recognized the policy
but, without the benefit of Mahan v. Howell, may have thought the
variations too great to be justified by that policy. It perhaps
thought also that the policy had not been sufficiently or consistently
followed here. But it appears to us that to- stay within tolerable
population limits it was necessary to cut some county lines and that
the State achieved a constitutionally acceptable accommodation be-
tween population principles and its policy against cutting county
lines in forming representative districts.

9See Whitcomb v. Chavis, 403 U. S. 124, 141-148 (1971), and
the cases discussed in n. 22 of that opinion, including KilgarUn v.
Hil/, 386 U. S. 120 (1967), where we affirmed the District Court's
rejection of petitioners' contention that the combination of single-
member, multimember, and floterial districts in a single reappor-
tionment plan was "an unconstitutional 'crazy quilt."' Id., at 121.
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legedly discriminated against has not had legislative seats
in proportion to its voting potential. The plaintiffs' bur-
den is to produce evidence to support findings that the
political processes leading to nomination and election
were not equally open to participation by the group in
question-that its members had less -pportunity than
did other residents in the district to participate in the
political processes and to elect legislators of their choice.
Whitcomb v. Chavis, supra, at 149-150.

With due regard for these standards, the District Court
first referred to the history of official racial discrimination
in Texas, which at times touched the right of Negroes
to register and vote and to participate in the democratic
processes. 343 F. Supp., at 725. It referred also to the
Texas rule requiring a majority vote as a prerequisite to
nomination in a primary election and to the so-called
"place" rule limiting candidacy for legislative office from
a multimember district to a specified "place" on the
ticket, with the result being the election of representa-
tives from the Dallas multimember district reduced to
a head-to-head contest for each position. These char-
acteristics of the Texas electoral system, neither in
themselves improper nor invidious, enhanced the oppor-
tunity for racial discrimination, the District Court
thought."0 More fundamentally, it found that since
Reconstruction days, there have been only two Negroes
in the Dallas County delegation to the Texas House of
Representatives and that these two were the only two
Negroes ever slated by the Dallas Committee for Re-
sponsible Government (DCRG), a white-dominated or-
ganization that is in effective control of Democratic Party

10 There is no requirement that candidates reside in subdistricts
of thi multimember district. Thus, all candidates may be selected
from outside the Negro residential area.
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candidate slating in Dallas County.11 That organization,
the District Court found, did not n ,ed the support of
the Negro community to win elections in the county, hd
it did not therefore exhibit good-faith concern for the
political and other needs and aspirations of the Negro
community. The court found that as recently as 1970
the DCRG was relying upon "racial campaign tactics in
white precincts to defeat candidates who had the over-
whelming support of the black community." Id., at
727. Based on the evidence before it, the District Court
concluded that "the black community has been effectively
excluded from participation in the Democratic primary
selection process," id., at 726, and was therefore generally
not permitted to enter into the political process in a
reliable and meaningful manner. These findings and
conclusions are sufficient to sustain the District Court's
judgment with respect to the Dallas multimember dis-
trict and, on this record, we have -no reason to disturb
them.

IV
The same is true of the order requiring disestablish-

ment of the multimember district in Bexar County.
Consistently with Hernandez v. Texas, 347 U. S. 475
(1954), the District Court considered the Mexican-
Americans in Bexar County to be an identifiable class for
Fourteenth Amendment purposes and proceeded to in-
quire whether the impact of the multimember district
on this group constituted invidious discrimination. Sur-
veying the historic and present condition of the Bexar
County Mexican-American community, which is concen-

11 The District Court found that "it is extremely difficult to secure
either a representative seat in the Dallas County delegation or the
Democratic primary nomination without the endorsement of the
Dallas Committee for Respdnsible Government." 343 F. Supp., at
726.
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trated for the most part on the west side of the city of
San Antonio, the court observed, based upon prior cases
and the record before it, that the Bexar community, along
with other Mexican-Americans in Texas,"2 had long "suf-
fered from, and continues to suffer from, the results and
effects of invidious discrimination and treatment in the
fields of education, employment, economics, health, poli-
tics and others." 343 F. Supp., at 728. The bulk of
the Mexican-American community in Bexar County oc-
cupied the Barrio, an area consisting of about 28 con-
tiguous census tracts in the city of San Antonio. Over
78% of Barrio residents were Mexican-Americans, making
up 29% of the county's total population. The Barrio
is an area of poor housing; its residents have low income
and a high rate of unemployment. The typical Mexican-
American suffers a cultural and language barrier"8 that
makes his participation in community processes ex-
tremely difficult, particularly, the court thought, with
respect to the political life of Bexar County. "[A] cul-
tural incomparability... conjoined with the poll tax and
the most restrictive voter registration procedures in the
nation have operated to effectively deny Mexican-
Americans access to the political processes in Texas even
longer than the Blacks were formally denied access by
the white primary." 343 F. Supp., at 731. The residual
impact of this history reflected itself in the fact that
Mexican-American voting registration remained very
poor in the county and that only five Mexican-Americans
since 1880 have served in the Teias Legislature from

12 Mexican-Americans constituted approximately 20% of the popu-
lation of the State of Texas.

1 The District Court found that "[t]he fact that [Mexican-
Americans] are reared in a sub-culture in which a dialect of Spanish
is the primary language provides permanent impediments to their
educational and vocational advancement and creates other traumatic
problems." 343 F. Supp., at 730.
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Bexar County. Of these, only two were from the Barrio
area.' The District Court also concluded from the
evidence that the Bexar County legislative delegation
in the House was insufficiently responsive to Mexican-
American interests.

Based on the totality of the circumstances, the Dis-
trict Court evolved its ultimate assessment of the multi-
member district, overlaid, as it was, on the cultural and
economic realities of the Mexican-American community
in Bexar County and its relationship with the rest of the
county. Its judgment was that Bexar County Mexican-
Americans "are effectively removed from the political
processes of Bexar [County] in violation of all the
Whitcomb standards, whatever their absolute numbers
may total in that County." Id., at 733. Single-member
districts were thought required to remedy "the effects
of past and present discrimination against Mexican-
Americans," ibid., and to bring the community into the
full stream of political life of the county and State by
encouraging their further registration, voting, and other
political activities.

The District Court apparently paid due heed to Whit-
comb v. Chavis, supra, did not hold that every racial or
political group has a constitutional right to be represented
in the state legislature, but did, from its own special
vantage point, conclude that the multimember district,
as designed and operated in Bexar County, invidiously
excluded Mexican-Americans from effective participation
in political life, specifically in the election-of representa-
tives to the Texas House of Representatives. On the
record before us, we are not inclined to overturn these
findings, representing as they do a blend of history and
an intensely local appraisal of the design and impact of

"Two other residents of the Barrio, a Negro and an Anglo-
American, have also served in the Texas Legislature.
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the Bexar County multimember district in the light of
past and present reality, political and otherwise.

Affirmed in part, reversed in part, and remanded.

APPENDIX TO OPINION OF THE COURT

The Redistricting Board's plan embodied the following districts:

Average
Multi-

member

73,771

75,104

73,740

75,055

73,777

73,879

Percent
Deviation

(Under) Over
Over (Under)
1,640 22112,457 3.3
4,298 5.8

(2,717) (3.6)
369 .5

1,406 1.9
( 874) (1.2)
( 342) (.5)
2,168 2.9

(2,235) (3.0)
(1,509) (2.0)

59 - .1
1,284 1.7
1,952 2.6
2,056 2.8

(427) (.6)
(1,704) (2.3)
2,514 3.4

459 .6
947 1.3

6 .0
(1,334) (1.8)
1,132 1.5

(679) ( .9)
988 1.3

(905) (1.2)
3,143 4.2

(2,278) (3.1)
1,860 2.5
2;363 32

380 .5
410 .5

(1,574) (2.1)
1,426 1.9

868) (12)
(12) ) (.0)
(766) (1.0)

770

District
1
2
3
4
5
6
7 (3)
8
9

10
11
12
13
14
15
16
17
18
19 (2)
20
21
22
23
24
25
26 (18)
27
28
29
30
31
32 (9)
33

-34
35 (2)
36
37 (4)

Population
76,285
77,102
78,943
71,928
75,014
76,051

221,314
74,30
76,813
72,410
73,136
74,704
75,929
76,597
76,701
74,218
72,941
77,159

150,209
75,592
74,651
73,311
75,777

.73,966
75,633

1,327,321
77,788
72,367
76,505
77,008
75,025

675,499
73,071
76,071

147,553
74,633

295,516
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District
38
39
40
41
42
43
44
45
46(1
47
48 (3
49
50
51
52
53
54
55
56
57
58
59 (2
60
61
62
63
64
65
66
67
68
69
70
71
72 (4
73
74
75 (2
76
77
78
79
80
81
82

Population
78,897
77,363
71,597
73,678
74,706
74,160
75278
78,090

826,698
76,319

22o,056
76,254
74,268
75,800
76,601
74,499
77,505
76,947
74,070
77,211
75,120

144,995
75,054
73,356
72,240
75,191
74,546
75,720
72,310
75,034
74,524
74,765
77,827
73,711

297,770
74,309
73,743

147,722
76,083
77,704
71,900
75,164
75,111
75,674
76,006

Average
Multi-

member

75,154

73,352

72,497

74,442

73,861

771

L1)

)

755

(Under)
Over
4,252
2,718

(3,048)
(967)

61
(485)

633
3,445

509
1,674

(1,293)
1,609

( 377)
1,155
1,956

(146)
2,860
2,302
( 575)
2,566

475
(2,148)

409
(1,289)
(2,405)

546
(99)

1,075
(2,335)

389
(121)

120
3,182

(934)
(203)
(336)
(902)
(784)
1,438
3,059

(2,745)
519
466

1,029
1,361

Percent
Deviation

Over
(Under)
- 5.7

3.6
(4.1)
(1.3)

.1
(.6)

.8
4.6
.7

2.2
(1.7)
22

(.5)
1.5
2.6

3.8
3.1

(.8)
3.4
.6

(2.9)
.5

(1.7)
(32)

.7
(.1)
1.4

(3.1)
.5

(2)
2

4.3
(1.3)
(.3)
(.5)
(1.2)
(1.1)
1.9
4.1

(3.7)
.7
.6

1.4
1.8

)

)
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APPENDIX-Continued
Percent

Average Deviation
Multi- (Under) Over

District Population member Over (Under)
83 75,752 1,107 1.5
84 75,634 989 1.3
85 71,564 (3,081) (4.1)
86 73,157 (1,488) (2.0)
87 73,045 (1,600) (2.1)
88 75,076 431 .6
89 74,206 ( 439) (.6)
90 74,377 ( 268) (.4)
91 73,381 (1264) (1.7)
92 71,908 (2,737) (3.7)
93 72,761 (1,884) (2.5)
94 73328 (1,317) (1.8)
95 73,825 ( 820) (1.1)
96 72,505 (2,140) (2.9)
97 74202 ( 443) ( .6)
98 72,380 (2,265) (3.0)
99 74,123 (522) (.7)

100 75,682 1,037 1.4
101 75,204 559 .7

MR. JUSTICE BRENNAN, with whom MR. JUSTICE
DOUGLAS and MR. JUSTICE MARSHALL join, dissenting in
No. 71-1476, ante, p. 735, and concurring in part and
dissenting in part in No. 72-147.

The Court today upholds statewide legislative appor-
tionment plans for Connecticut and Texas, even though
these plans admittedly entail substantial inequalities in
the population of the representative districts, and even
though the States have made virtually no attempt to
justify their failure "to construct districts . as nearly
of equal population as is practicable." Reynolds v.
Sims, 377 U. S. 533, 577 (1964). In reaching this con-
clusion, the Court sets aside the judgment of the United
States District Court for the District of Connecticut hold-
ing the Connecticut plan invalid, and the judgment of
the United States District Court for the -Western Dis-
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trict of Texas reaching a similar result as to the Texas
plan. In the Texas case, the Court does affirm, however,
the District Court's determination that the use of multi-
member districts in Dallas and Bexar Counties had the
unconstitutional effect of minimizing the voting strength
of racial groups.' See Whitcomb v. Chavis, 403 U. S.
124, 142--144 (1971); Burns v. Richardson, 384 U. S. 73,
88 (1966); Fortson v. Dorsey, 379 U. S. 433, 439 (1965).
With that latter conclusion I am in full agreement, as I
also agree with and join Part I of the Court's opinion in
No. 72-147, White v. Regester. But the decision to up-
hold the state apportionment schemes reflects a sub-
stantial and very unfortunate retreat from the principles
established in our earlier cases, and I therefore must state
my dissenting views.

I

At issue in No. 71-1476, Gaffney v. Cummings, is the
1971 reapportionment plan for election of members of
the House of Representatives of Connecticut. The plan
was premised on a 151-member House, with each mem-
ber elected from a single-member district. Since the
population of the State was 3,032,217, according to 1970
census data, the ideal would fix the population of each
district at 20,081. In fact, the population of many

1 In Fortson v. Dorsey, 379 U. S. 433 (1965), we held that a
multimember district is not per se unconstitutional under the Equal
Protection Clause, even though we had previously recognized certain
inherently undesirable features of the device. See Lucas v. Colo-
rado General Assembly, 377 U. S. 713, 731 n. 21 (1964). We have
concluded, however, that, the use of the device is, in fact, uncon-
stitutional, where it operates to "'minimize or cancel out the voting
strength of racial or political elements of the voting population,'"
Burns v. Richardson, 384 U. S. 73, 88 (1966), quoting from Fortson v.
Dorsey, supra, at 439. Today's decision is the first in which we
have sustained an attack on the use of multimember districts. -Cf.
Whitcomb v. Chavis, 403-U. S. 124, 144 (1971).
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districts deviated substantially from the ideal, ranging
from a district underrepresented by 3.93% to one over-
represented by 3.9%. The total spread of deviation-a
figure deemed relevant in each of our earlier decisions-
was 7.83%. The population of 39 assembly districts
deviated from the average by more than 3%. Another
34 districts deviated by more than 2%. The average
deviation was just under 2%. To demonstrate that the
state plan did not achieve the greatest practicable de-
gree of equality in per-district population, appellees sub-
mitted a number of proposed apportionment plans, in-
cluding one that would have significantly reduced the
extent of inequality. The total range of deviation under
appellees' plan would have been 2.61%, as compared to
7.83% under the state plan.

The District Court held the state plan invalid on the
ground that "the deviations from equality of popula-
tions of the . . . House districts are not justified by any
sufficient state interest." 2 341 F. Supp. 139, 148 (Conn.
1972). Instead of adopting one of appellees' plans, the
court appointed a Special Master to chart a new plan,
and his effort produced a scheme with a total range of
deviation of only 1.16%. In overturning the District
Court's decision, the Court does not conclude, as it did
earlier this Term in Mahan v. Howell, 410 U. S. 315
(1973), that the District Court failed to discern the
State's sufficient justification for the deviations. Indeed,
in view of appellant's halfhearted attempts to justify

2 With regard to the senatorial districts, the 1971 plan pro-
duced a total variance of 1.81%. Although appellees did not
specifically challenge the apportionment of senatorial districts, the
District Court properly concluded that its finding of unconstitutional
deviation in one house required invalidation of the entire appor-
tionment plan. Maryland Committee for Fair Representation v.
Tawes, 377 U. S. 656, 673 (1964); Lucas v. Colorado General Assem-
bly, supra, at 735. Burns v. Richardson, supra, at 83.
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the deviations at issue here, such i. conclusion could
hardly be supported. Whereas the Commonwealth of
Virginia made a substantial effort to draw district lines
in conformity with the boundariesof political subdivi-
sions-an effort that was found sufficient in Mahan v.
Howell to validate a plan with total deviation of 16.4%-
the evidence in the case before us requires the conclusion
that Connecticut's apportionment plan was drawn in
complete disregard of political subdivision lines. The
District Court pointed out that "[t]he boundary lines
of 47 towns are cut under the Plan so that one or more
portions of each of these 47 tovwns are added to another
town or a portion of another town to form an assembly
district." 341 F. Supp., at 142. Moreover, the boundary
lines of 29 of these 47 towns were cut more than once,
and the plan created "78 segments of towns in the forma-
tior. of 151 assembly districts." Ibid.

Although appellant failed to offer cogent reasons in
explanation of the substantial variations in district popu-
lation, the Court nevertheless upholds the state plan.
The Court reasons that even in the absence of any ex-
planation for the failure to achieve equality, the show-
ing of a total deviation of almost 8% does not make
out a prima facie case of -invidious discrimination under
the Fourteenth Amendment. Deviations no greater than
8%- are, in other words, to be deemed de minimis, and
the State need not offer any justification at all for the
failure to approximate more closely the ideal of Reynolds
v. Sims, npra.

The Texas reapportieiiinent case, No. 72-147, White
v. Regester, presents a similar situation, except that the
range of deviation in district population is greater and
the State's justifications are, if anything, more meager.
An ideal district in Texas, which chooses the 150 mem-
bers of the State House of Representatives from 79 single-
member and 11 multimnember districts, is 74,645. As

93-706 0 - 83 - 61
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defined in the State's 1970 plan, a substantial number
of districts departed significantly from the ideal. The
total range of deviation was at least 9.9%, and arguably
almost 30%, depending on the mode of calculation. The
District Court pointed out that

"[i]n all of the evidence presented in this case, the
State has not attempted to explain in terms of
rational State policy its failure to create districts
equal in population as nearly as practicable, nor has
the State sought to justify a single deviation from
precise mathematical equality. The lengthy depo-
sitions of the members of the legislative redistricting
board and of the staff members who did the actual
drawing of the legislative district lines are devoid
of any meaningful indications of the standards used."
343 F. Supp. 704, 714 (WD Tex. 1972).

As the District Court's opinion makes clear, the varia-
tions surely cannot be defended as a necessary byproduct
of a state effort to avoid fragmentation of -political sub-
divisions. Nevertheless, the Court today sets aside the
District Court's decision, reasoning, as in the Connecti-
cut case, that a showing of as much as 9.9% total devia-
tion still does not establish a prima facie case under the
Equal Protection Clause of the Fourteenth Amendment.
Since the Court expresses no misgivings about our re-
cent decision in Abate v. Mundt, 403 U. S. 182 (1971),
where we held that a total deviation of 11.9% must be

'The District Court pointed out that "the State's method of
computing deviations in the multi-member districts may distort the
actual percentage deviations in those eleven districts. . . . Since
we have concluded that the 9.9% total deviation is not the result
of a good faith attempt to achieve population equality as nearly
as practicable, it is unnecessary for us to resolve this complex
computational conflict." 343 F. Supp. 704, 713 n. 5. A similar
conflict, existed in Maha v. Howel, 410 U. S. 315 (1973), as I
pointed out "in my dissenting opinion, id., at 333, and there too the
Court declined to indicate any awareness of the dispute.
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justified by the State, one can reasonably surmise that a
line has been drawn at 10%---deviations in excess of that
amount are apparently acceptable only on a showing of
justification by the State; deviations less than that
amount require no justification whatsoever.

- II

The proposition that certain deviations from equality
of district population are so small as to lack constitu-
tional significance, while repeatedly urged on this Court
by States that failed to achieve precise 'equality, has
never before commanded a majority of the Court. In-
deed, in Kirkpatrick v. Preisler, 394 U. S. 526, 530 (1969),
we expressly rejected the argument

"that there is a fixed numerical or percentage popu-
lation variance small enough to be considered de
minimis and to satisfy without question the 'as nearly
as practicable' standard. The whole thrust of the
'as nearly as practicable' approach is inconsistent
with adoption of fixed numerical standards which
excuse population variances without regard to the
circumstances of each particular case."

The Court reasons, however, that Kirkpatrick v. Preisler,

,'There is a statement, to be sure, in Swann v. Adams, 385 U. S.
440, 444 (1967), that "[dle minimio deviations are unavoidable," but
that statement must be viewed in context. By way of clarifica-
tion, the Court immediately added that "the Reynolds opinion lim-
ited the allowable deviations to those Thinor variations which 'are
based on legitimate considerations incident to the effectuation of
a rational state policy.' 377 U. S. 533, 579." Ibid. Similarly,
the Court noted, quoting from Roman v. Sincock, 377 U. S. 695,
710 (1964), that "the Constitution permits 'such minor deviations
only as may occur in recognizing certain factors that-are free from
any taint of arbitrariness or discrimination."' 385 U. S., at 444.
Swann v. Adam does not, in my view, suggest any support for the
proposition that deviations as great as 10% are tolerable in the
absence of any justification or explanation by the State:
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supra, a case that concerned the division of Missouri into
congressional districts, has no application to the appor-
tionment of seats in a state legislature. In my dis-
senting opinion in Mahan v. Howell, supra, I pointed
out that the language, reasoning, and background of the
Kirkpatrick decision all command- the conclusion that
our holding there is applicable to state legislative ap-
portionment no less than to congressional districting. In
ftact, this -Court specifically recognized as much in the
context of a challenge to an Arizona apportionment
scheme in Ely v. Klahr, 403 U. S. 108 (1971). Describ-
ing the opinion of the District Court whose judgment
was under review, we noted that the court below had
"properly concluded that this plan wiS invalid under
Kirkpatrick v. Preisler, 394 U. S. 526 (1969), and Wells
v. Rockefeller, 394 U. S. 542 (1969), since the legislature
had operated on the notion that a 16% deviation was
de minimis and consequently made no effort to achieve
greater equality." 403 U. S., at 111. Yet it is pre-
cisely such a notion that the Court today approves.'

Moreover, even if Kirkpatrick should be deemed in-
applicable to the apportionment of state legislative dis-
tricts, the reasoning that gave rise to our rejection of a

3 By contrast, in Mahan v. Howell, supra, the Court expressly
reaffirmed the holding of Reynolds v. i8s, 377 U.-S. 533 (1964), that
"some deviations from the equal-population principle are constitlution-
ally permissible" "[s]o long as the divergences from a strict popula-
tion standard are based on legitimate considerations incident to the
effectuation of a rational state policy." Id., at 579, quoted in Mahan
v. Howell, supra, at 325 emphasiss added). In my view, the Court in-
correctly concluded in Mahan i. Howell that Virginia had justified the
population variations at i.sue there. Nevertheless, the Court did fol-
low the line of analysis prescribed in our earlier decisions-requiring
the State to- justify-every deviation from precise equality. The ap-
proach of Mahan is, therefore, directly at odds with*the approach
adopted today. See also, e. U., Abate v. Mundt, 403 U. S. 482, 185
(1971); Kilgarlin v.: Hill, 386 U. S. 120, 122 (1967); Swann.
Adams, supra, at 443-446.
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de minim-is approach is fully applicable to. the case be-
fore us. We pointed out there that the "as nearly as
practicable" standard-the standard that controls legis-
lative apportionment as well as congressional districting,
Reynolds v. Sims, supra, at 577-demands that "the State
make a good-faith effort to achieve precise mathematical
equality. . . . Equal representation for equal numbers
of people is a principle designed to prevent debasement
of- voting .power and diminution of access to elected rep-
resentatives. Toleration of even small deviations de-
tracts from these purposes."' 394 U. S., at 530-531.
Kirkpatrick recognized that "to consider a certain range
of variances de- minimis would encourage legislators to
strive for that range rather than for equality as nearly
as practicable." 394 U. S., at 531.

Although not purporting to quarrel with the prin-
ciple that precise mathematical equality is the consti-
tutionally mandated goal of reapportionment, the Court
today- establishes a wide margin of tolerable error, and
thereby -undermines the effort to effectuate the principle.
For it is clear that the state legislatures and the state
and federal courts have viewed Kirkpatrick as con-
trolling on the issue of legislative apportionment, and
the outgrowth of that assumption has been a truly ex-

--traordinary record of compliance with the constitutional
mandate. Appellees in No. 71-1476 make the point
forcefully--by comparing the eiftent of inequality in the
population of legislative districts prior to 1969, the year
of our decision in Kirkpatrick, with the extent of in-
equality in subsequent years." Prior to 1969, the range
of variances in population -of state senatorial districts
exceeded 15% in 44 of the 50 States. Three States had

6 Appellees' figures are compiled from a table entitled Apportion-
ment of 'Legislatures, in 17 Council of State -Governments, the Book
of the States: 1968-1969, pp. 66-67 (1968), and from Council of State
Governments, Reapportionment in ihe Seventies (1973).
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reduced the total variance to between 10% and 15%; two
had cut the variance to between 5% and 10%; only one
had reduced the variance below 5%. The record of ap-
portionment of state House districts was even-less en-
couraging. Variances in excess of 15% characterized all
but two of the States, and only one of these had brought
the total variance under 10%. The improvement in the
post-1969 years could not have been more dramatic. The
table provided by appellees, set out in full in the margin,T
reveals that in almost one-half of the States the total
variance in population of senatorial districts was within
5% to zero. Of the 45 States as to which information
was available, 32 had reduced the total variance below
10% and only eight had failed to bring the total variance
below 15%. With regard to House districts the improve-
ment is similar. On the basis of information concerning
42 States, it appears that 20 had achieved a total vari-
ance of less than 5%, and only 14 retained districts with
a total variance of inore than 15% from the constitutional
ideal.

To appreciate the significance of this encouraging de-
velopment, it is important to understand that the de-
mand for precise mathematical equality rests neither on

Deviations. After 1970
-Percentage of

Range of Deviations Number of States States
Senate:

Under 1% 3 -6.7%
1-5% 21 46.7%
5-10% 8 17.8%
10-15% 5 11.1%
Over 15% .8 17.8%

House:
Under 1% 4* 9.5%

1-%o- 18 38.1%,
5-10% 8 19.1%
10-15% 4 9.5%
Over 15%, 10 .238%
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a scholastic obsession with abstract numbers nor a rigid
insensitivity to the political realities of the reapportion-
ment process. Our paramount concern has remained an
individual and personal right-the right to an equal vote.
"While the result of a court decision in a state legis-
lative a-pportionment controversy may be to require the
restructuring of the geographical distribution of seats in a
state legislature, the judicial focus must be concentrated
upon ascertaining whether there has been any discrimi-
nation against certain of the State's citizens which con-
stitutes an impermissible impairment of their constitu-
tionally protected right to vote." Reynolds v. Sims,
supra, at 561. We have demanded equality in district
population precisely to insure that the weight of a per-
son's vote will not depend on the district in which he
lives. The conclusion that a State may, without any
articulated justification, deliberately weight some per-
sons' votes more heavily than others, seems to me fun-
damentally at odds with the purpose and rationale of
our reapportionment decisions. Regrettably, today'&
decisions are likely to jeopardize the very substantial gains
that have been made during the last four years.

Moreover, if any approach ascribes too much impor-
tance to abstract numbers and too little to the realities
of malapportionment, it is not Kirkpatrick's demand for
precise equality in district population, but rather the
Court's own de minimis approach. By establishing an
arbitrary cutoff point expressed in-terms of total per-
centage variance from the constitutional ideal, the Court
fails to recognize that percentage figures tend to hide
the total number of persons affected by unequal weight-
ing of votes.-- In the Texas case, for example, the District
Court pointed out that .

"the total deviations for Dallas and, Bexar Coun-
ties, respectively, amount to about. 16,000-people and
5;500 people, for a total of, around 21,500 people.'
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The percentage deviation figures are only a, short-
hand method of expressing the 'loss,' dilution, or
disproportionate weighting of votes. Just as the
Court in Reynolds concluded that legislators repre-
sent people, not trees or cows, so we would empha-
size that legislators represent people, not percent-
ages of people." 343 F. Supp., at 713 n. 5.

Finally, it is no answer to suggest that precise mathe-
matical equality is an unsatisfactory goal in view of the
inevitable inaccuracies of the census data on which the
plans are based. That argument, which we implicitly
rejected in Kirkpatrick v. Preisler, supra,8 mixes two
distinct questions. In the first place, a state apjor-
tionment plan must be grounded on the most accurate
available data, and the unreliability of the data may
itself necessitate the invalidation of the plan. But-once
the data are.established, the State's constitutional obliga-
tion is to achieve the highest practicable degree of equal-
ity with reference to the information at hand. In my
view, the District Courts properly concluded that neither
Texas nor Connecticut had satisfied this obligation. I
would therefore affirm both judgments.

S See 394 U. S., at 538-54J (1969) (Fortas, J., concurring); Wells
v. Rockefeller, 394 U. S: 542, 554 (1969) (WHITE, J., dissenting).
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ON BILL OF COMPLAINT.

No. 22, Orig. Argued January 17-18, 1966.-Decided March 7,1966.

Invoking the Court's original jurisdiction under Art. III, § 2, of the
Constitution, South Carolina filed a bill of complaint seeking a
declaration of unconstitutionality as to certain provisions of the
Voting Rights Act of 1965 and an injunction against their enforce-
ment by defendant, the Attorney General. The Act's key fea-
tures, aimed at areas where voting discrimination has been most
flagrafit, are: (1) A coverage formula or "triggering mechanism"
in § 4 (b) determining applicability of its substantive provisions;
(2) provision in § 4 (a) for temporary suspension of a State's
voting tests or devices; (3) procedure in § 5 for review of new
voting rules; and (4) a program in §§6 (b), 7, 9, and 13 (a)
for using federal examiners to qualify applicants for registration
who are thereafter entitled to vote in all elections. These re-
medial sections automatically apply to any State or its subdi-
vision which the Attorney General has determined maintained on
November 1, 1964, a registration or voting "test or device" (a
literacy, educational, character, or voucher requirement as defined
in § 4 (c)) and in -which according to the Census Director's deter-
mination less than half the voting-age residents were registered or
voted in the 1964 presidential election. Statutory coverage may
be terminated by a. declaratory judgment of a three-judge District
of Columbia District Court-that for the preceding five years
racially discriminatory voting tests or devices have not been used.
No person in a covered area may be denied voting rights because
of failure to comply with.a test or device. _.§ 4 (a). Following
administrative determinations, enforcement was temporarily sus-
pended of South Carolina's literacy test as well as of tests and
devices in certain other areas. 'The. Act further. provides in § 5-
that during the suspension period, a State-or subdivision may
not apply new voting rules unless the Attorney General has
interposed no objection within 60 days of their submission to
him, or a three-judge District of Columbia District Court has
issued a declaratory judgment that -such rules are not racially
discriminatory. South Carolina wishes to apply a recent -amend-
ment to its voting laws withoutt following these procedures. In
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any political subdivision where tests or devices have been sus-
pended, the Civil Service Commission shall appoint voting exAm-
iners whenever the Attorney General has, after considering speci-
fied factors, duly certified receiving complaints of official racial
voting discrimination from at least 20 residents or that the exam-
iners' appointment is otherwise necessary under the Fifteenth
Amendment. § 6 (b). Examiners are 'to transmit to the appro-
priate officials the names of applicants they find qualified; and
such persons may vote in any election after 45 days following
transmsion of their names. § 7 (b). Removal by the examiners.
of names from voting lists is provided on loss of eligibility or
on successful challenge under prescribed procedures. § 7 (d). The
use of examiners is terminated if requested by the Attorney Gen-
eral or the political subdivision has obtained a declaratory judg-
ment as "specified in § 13 (a). Following certification by the
Attorney General, federal examiners were appointed in two South
Carolina counties as well as elsewhere in other States. Subsidiary
cures for persistent voting discrimination and other special provi-
sions are also contained in the Act. In addition to a general
assault on the Act as unconstitutionally encroaching on States'
rights, specific constitutional challenges by plaintiff and certain
amici curiae are: The coverage formula violates the principle of
equality between the States, denies due process through an invalid
presumption, bars judicial review of administrative findings, is a
bill of attainder, and legislatively adjudicates guilt; the review of'
new voting rules infringes Art. III by directing the District Court
to issue advisory opinions; the assignment of federal examiners
violates due process by foreclosing judicial review of administra-
tive findings and impairs the separation of powers by giving the
Attorney General judicial functions; the challenge procedure de-
nies due process on account of its speed; and provisions for
adjudication in the District of Columbia abridge due process by
limiting litigation to a distant forum. Held:

1. This Court's -judicial review does not cover portions of the
Voting Rights Act of 1965 not challenged by plaintiff; nor does
it extend to the Act's criminal provisions, as to which South Caro-
lina's challenge is premature. Pp. 316317.

2. The sections of the Act properly before this Court are a
valid effectuation of the Fifteenth Amendment. Pp. 308-337.

(a) The Act's voluminous legislative history discloses unre-
mitting and ingenious defiance in certain parts of the country of
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the Fifteenth Amendment '(see paragraphs ,(b)-(d), infra) which
Congress concluded called for sterner and more elaborate measures
than those previously used. P. 309.

(b) Beginninj in 1890, a few years before repeal of most of
the legislation to enforce the Fifteenth Amendment, Alabama,
Georgia, Louisiana, Mississippi, North Carolina, South Carolina
and Virginia enacted tests, still in use, specifically designed to
prevent Negroes from voting while permitting white persons to
vote. Pp. 310-311.

(c) A variety of methods was used thereafter to keep Negroes
from voting, one of the principal means being through racially
discriminatory application of voting tests. Pp. 311-313.

(d) Case-by-case litigation against voting diserfiination
under the Civil Rights Acts of 1957, 1960, and 1964, has not
appreciably increased Negro registration. Voting suits have been
onerous to prepare, protracted, and where successful have often
been followed by a shift in discriminatory devices, defiance or
evasion of court orders. Pp. 313-315.

(e) A State is not a "person" within the meaning of the Due
Process Clause of the Fifth Amendment; nor does it have standing
to invoke the Bill of Attainder Clause of Art. I or the principle
of separation of powers, which exist only to protect private indi-
viduals or groups. Pp. 323-324.

(f) Congress, as against the reserved powers of the Stites,
may use any rational means to effectuate the constitutional prohi-
bition of racial voting discrimination. P. 324.

(g) The Fifteenth Amendmenti which is self-executing, super-
sedes contrary exertions of state power, and its enforcement is
not confined to judicial invalidation of racially discriminatory
state statutes and p rocedures' or to general legislative prohibitions
against violations of the Amendment. Pp. 325, 327.

(h) Congress, whose power to enforce the Fifteenth Amend-
ment has repeatedly been upheld in the past, is free to use
whatever means are appropriate to carry out the objects of the
Constitution. McCulloch v. Maryland, 4 Wheat. 316; Ez part
Vsrginia, 100 U. S. 339, 34&-346. Pp. 326-327.

(i) Having determined case-by-case litigation inadequate to
deal with racial voting discrimination, Congress has ample author-
ity to prescribe remedies not requiring prior adjudication. P. 328.
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(j) Congress is wellwithin its powers in focusing.upon the
geographic, areas wheie substantial racial voting discrimination
had occurred. Pp. 328329.

(k) Congress had reliable evidence of voting discrimination
in a great majority of the areas covered by § 4 (b) of the Act
and is warranted in inferring a significant danger of racial voting
discrimination in the few other areas to ,which the formula in
§ 4 (b) applies. Pp. 329-33.

(1) The coverage formula is rational in theory since tests or
devices have so long been used for disenfranchisement and a lower
voting rate obviously results from Such di*enfranchisement. P. 330.

(m) The coverage formulais rational Qs being aimed at areas
where widespread discrimination has existed through misuse of
tests or devices even though it excludes certain' areas where there
is voting discrimination through other means. The Act, more-
over, strengthens existing remedies for such discrimination in
thoe other areas. Pp. 330-331.

(n) The provision for termination at the behest of the States
of § 4 (b) coverage adequately deals with possible overbreadth;
nor is the burden of proof imposed on the States unreasonable.
Pp. 331-332. •

(o) Limiting litigation to a single court in the District of
Columbia is a permissible exercise of power under Art. III, § 1,
of the Constitution, previously exercised by Congress on other
occasions. Pp. 331-332.

(p) The Act's bar of judicial review of findings of the Attorney
General and Census Director as to objective data is not unreason-
able. This Court has sanctioned withdrawal of judicial review
of administrative determinations in numerous other situations.
Pp. 332-333.

(q) Congress has power to suspend literacy tests, it having
found that such tests were used for discriminatory purposes in.
most of the States covered; their continuance, even if fairly ad--
ministered, would freeze the effect of past discrimination; and
re-registration of all voters would be too harsh an alternative.
Such States cannot sincerely complain of electoral dilution by
Negro illiterates when they long permitted white illiterates to vote.
P. 334.

(r) Congress is. warranted in suspending, pending federal
scrutiny, new voting regulations in view of the wAy in, which
some States have previously employed new rules to circumvent
adverse federal court decrees. P. 335.
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(s) The provision whereby a State whose voting laws have
been suspended under "§ 4 (a) must obtain judicial review of an
amendment to such laws by the District Court for the District
of Columbia presents a "controversy" under Art. III of the Con-
stitution and therefore does not involve an advisory opimon
contravening that provision. P. 335.

(t) The-procedure for appointing federal examiners is an
appropriate congressional response to the local tactics used to
defy or-evade federal court decrees. The challenge procedures
contain precautionary features against error or fraud and are
amply warranted in view of Congress' knowledge of harassing
challenging tactics against registered Negroes. P. 336.

(u) Section 6 (b) has adequate standards to guide determina-
tion by the Attorney General in his selection of areas where federal
examiners are to be appointed; and the termination procedures in
§ 13 (b) provide for indirect judicial review. Pp. 336-337.

Bill of complaint dismissed.

David W. Robinson II and Daniel R. McLeod, Attor-
ney General of South Carolina, argued the cause for the
plaintiff. With them on the brief was David W.
Robinon.

Attorney General Katzenbach, defendant, argued the
cause pro se. With him on the brief were Solicitor-
General Marshall, A8sstant Attorney General Doar,
Ralph S. Spritzer, Louis F. Claiborne, Robert S. Rifkind,
David L. Norman and Alan G. Marer.

R. D. Mcllwaine III, Assistant Attorney General,
argued the cause for the Commonwealth of Virginia, as
amicus curiae, in support of the plaintiff. With him on
the brief were Robert Y. Button, Attorney General, and
Henry T. Wickham. Jack P. F. Gremillion, Attorney
General, argued the cause for the State of Louisiana, as
amicus curiae, in support of the plaintiff. With him on
the brief were Harry'J. Kron, Assistant Attorney Gen-
eral, Thoma8 W. McFerrin, Sr., Sidney W. Provenial, Jr.,
and Alfred Avine. Richmond M. Flowers,. Attorney
General, and Franciel.. Mizell, Jr., argued the cause for
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the State of Alabama, as arnicus curiae, in support of the
plaintiff. With them on the briefs were George C. Wal-
le, Governor of Alabama, Gordon Madison, Assistant
Attorney General, and Reid B. Barnes. Joe T. Patter-
son, Attorney General, and Charles Clark, Special Assist-
ant Attorney General, argued the cause for the State of
Mississippi, as amicue curie, in support of the plaintiff;-
With them on the brief was Dugas Shand8, Assistant
Attorney General. E. Freeman Leverett, Deputy Assist-
ant Attorney General, argued the cause for the State of
Georgia, as, amicus curiae, in support of the plaintiff.
With him on the brief was Arthur K. Bolton, Attorney
General.

Levin H. Campbell, Assistant Attorney General, and
Archibald Cox, Special Assistant Attorney General,
argued the cause for the Commonwealth of Massachu-
setts, as amicus curiae, in support of the defendant.
With Mr. Campbell on the brief was Edward W. Brooke,
Attorney General, joined by the following States through
their Attorneys General and other officials as follows:
Bert T. Kobayashi of Hawaii; John J. Dillon of Indiana,
Theodore D. Wilson, IAssistant Attorney General, and
John 0. Moss, Deputy Attorney General; Lawrence F.
Scalise of Iowa; Rob6rt C.' Londerholm of Kansas;
Richard J. Dubord of Maine; Thomas B. Finan of
Maryland; Frank J. Kelley of Michigan, and Robert A.
Derengoski, Solicitor General; Forrest H. Anderson of
Montana; Arthur J. Sills of New Jersey; Louis J. Lef-
kowitz of New York; Charles Nesbitt of Oklahoma, and
Charles-L. Owens, Assistant Attorney General; RobertL
Y. Thornton of Oregon; Walter E. Alessandroni of'Penn-
sylvania; J. Joseph Nugent of Rhode Island; John P.
Connarn of Vermont; C. Donald Robertson of West Vir-
ginia*; and Bronson C. LtFollette of Wisconsin. Alan B.
Handler, First Assistant .'Attorney General, argued the
cause for the State of New Jersey, as amicue ? Uriae in
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support of the defendant. Briefs of amici curiae, in sup-
port of the defendant, were filed by Thomas C. Lynch,
Attorney General, Miles 1. Rubin, Senior Assistant At-
torney General, Dan Kaufmann, Assistant Attorney Gen-
eral, and Charles.B. McKeson, David N. Rakov and
Philip M. Roasten, Deputy Attorneys General, for the
State of California; and by William G. Clark, Attorney
General, -Richard E: Friedman, First Assistant Attorney
General, -and Richard A. Michael and. Philip J. Rock,
Assistant.Attorneys General, for the. State of Illinois.

.M. CHIEF JUSIrzcE WARREN delivered the opinion of
the Court.

By leave of the Court, 382 U. S. 898, South Carolina
has filed a bill of complaint, seeking a declafition that
selected provisions of the Voting Rights Act of 1966'
violate the Federal Constitution, and asking for an
injunction against enforcement of these provisions by
the Attorney General. Original jurisdiction is founded
on the -presence of a- controversy between a State and a
citizenv-of another State. under Art..IIi, § 2, of the Con-
stitition. .See Georgia v. Pennsylvania R. Co., 324
U. S. 439.- Because no-issuesaof fact were raised i'n the
complaint, and because of South Carolina's desire to ob-
tain a ruling prior to its primary elections ;in June 1966,
*we dispensed, with appointment of a special master and

-expedited our hearing of the case.
-Recognizing that the questions presented were of

urgent concern to the entire country, we invited all of the
Sr7tes to participate in this proceeding as friends of the
Court. A majority responded by submitting or joining
in briefs on the merits, some supporting South Carolina
and others the Attorney General.' Seven of these States

179 Stat. 437, 42 U. 8. C. § 1973 (1964 ed., Supp. I).
2 States supporting South Caio1ina: Alabama, Georgia, Louisiana,

Mississippi, and Virginia. .States supporting the Attorney General:
California, Illinois4-. 'i Massachusetts, joined by Hawaii, Indiana,
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also requested and received permission to argue the case
orally at our hearing. Without exception, despite the
emotional overtones of the proceeding, the briefs and
oral arguments were temperate, lawyerlike and construc-
tive. All viewpoints on the issues have been fully de-
veloped, and this additional assistance has been most
helpful to the Court.

The Voting Rights Act was designed by Congress to
banish the blight of racial discrimination in voting, which
has infected the electoral process in parts of our country
for nearly a century. The Act creates stringent new
remedies for voting discrimination where it persists on
a pervasive scale, and in addition the statute strengthens
existing remedies for pockets of voting discrimination
elsewhere in the country. Congress assumed the power
to prescribe these, remedies from § 2 of the Fifteenth
Amendment, which authorizes the National Legislature to
effectuate by "appropriate" measures the constitutional
prohibition against racial discrimination in voting. We
hold that the sections of the Act which are properly
before us are an appropriate means for carrying out Con-
gress' constitutional responsibilities and are consonant
with all other provisions of the Constitution. We there-
fore deny South Carolina's request, that enforcement of
these sections of the Act.be enjoined.

I.

The constitutional propriety of the Voting Rights Act
of 1965 must be judged with reference to the historical
experience which it reflects. Before enacting the meas-
ure, Congress explored with great care the problem of
racial discrimination in voting. The House and Senate
Committees on the Judiciary each held hearings for nine
days and received testimony from a total of 67 wit-

Iowa, Kansas, Mitine, Mairyland, Michigan, Montana, New Hamp-
shire, New Jersey, New York, Oklahoma, Oregon, Pennsylvania,
Rhode Island, Vermont, West Virginiaf-and Wiqonsin.
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nesses.3  More than three full days were consumed dis-
cussing the bill on the floor of the House, while the
debate in the Senate covered 26 days in all." At the
close of these deliberations, the verdict of both chambers
was overwhelming. The House approved the bill by a
vote of 328-74, and the measure passed the Senate by a
margin of 79-18.

Two points emerge vividly from the voluminous legis-
lative history of the Act contained in the committee hear-
ings and floor debates. First: Congress felt itself con-
fronted by an insidious and pervasive evil which had
been perpetuated in certain parts of our country through
unremitting and ingenious defiance of the Constitution.
Second: Congress concluded that the unsuccessful rem-
edids which it had prescribed in the past would have to
be replaced by sterner and more elaborate measures in
order to satisfy the clear commands of the Fifteenth
Amendment. We pause here to summarize the majority
reports of the House and Senate Committees, which
document in considerable detail the factual basis for
these reactions by Congress.' See H. R. Rep. No. 439,
89th Cong., 1st Sess., 8-16 (hereinafter cited as House
Report); S. Rep. No. 162, pt. 3, 89th Cong., 1st Sess.,
3-16 (hereinafter cited as Senate Report).

3 See Hearings on H. R. 6400 before Subcommittee No. 5 of the
House Committee on the Judiciary, 89th Cong., 1st Ses. (hereinafter
cited as House Hearings); Hearings on S. 1564 before the Senate
Committee on the Judiciary, 89th Cong., 1st Ses. (hereinafter cited
as Senate Hearings).

4 See the Congressional Record for April 22, 23, 26, 27, 28, 29, 30;
May 3, 4, 5, 6, 7, 10, 11, 12, 13, 14, 17, 18, 19, 20, 21, 24, 25, 26;
July 6, 7, 8, 9; August 3 and 4, 1965.

' The facts contained in these reports are confirmed, among other
sources, by United States v. Louisiana, 225 F. Supp. 353, 33-3
(Wisdom, J.), aff'd, 380 U. S. 145; United States v. Mississippi, 229
F. Supp. 925, 983-997 (di,senting opinion of Brown, J.), rev'd and
rem'd, 380 U. S. 128; United States v. Alabama, 192 F. Supp. 677

93-706 0 - 83 - 62
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The Fifteenth Amendment to the Constitution was
ratified in 1870. Promptly thereafter Congress passed
the Enforcement Act of 1870," which made it a crime for
public officers and private persons to obstruct exercise
of the right to vote.. The statute was amended in the
following year' to provide for. detailed federal super-
vision of the electoral process, from registration to the
certification of returns. As the years passed and fervor
for racial equality waned, enforcement of the laws
became spotty and ineffective, and most of their pro-
viiuu,~ nWelt: zepueled An 1894. The remnants have had
little significance in the recently renewed battle against
voting discrimination.

Meanwhile, beginning in 1890, the States of Alabama,
Georgia, Louisiana, Mississippi, North Carolina, South
Carolina, and Virginia enacted tests still in use which
were specifically designed to prevent Negroes from vot-
ing.9 Typically, they made the ability to read and write

(Johnson, J.), aff'd, 304 F..2d 583, aff'd, 371 U. S. 37; Comm'n on
Civil Rights, Voting in Mississippi; 1963 Comm'n on Civil Rights
Rep., Voting; 1961 Comm'n on Civil Rights Rep., Voting, pt. 2;
1959 Comm'n on Civil Rights Rep., pt. 2. S'e generally Christopher,
The Constitutionality of the Voting Rights Act of 1965, 18 Stan.
L. Rev. 1; Note, Federal Protection of Negro Voting Rights, 51 Va.
L. Rev. 1051.

C 16 Stat. 140.
16 Stat. 433.

S28 Stat. 36.
9 The South Carolina Constitutional Convention of 1895 was a'

leader in the widespread movement to disenfranchise Negroes. Key,
Southen Politics, 537-539. Senator Ben Tillman frankly explained
to the state delegates the aim of the new literacy test: "(T]he only
thing we can do as patriots and as statesmen is to take from [the
'ignorant blacks'] every ballot that we can under the laws of our
national government." He was equally candid about the exemption
from 1he literacy test for persons who could "understand" and "ex-
plain" a section- of the state constitution: "There is no particle of
fraud or illegality in it. It is just simply showing partiality, perhaps,
[laughter,] or discriminating." He described the alternative exemp-



978

SOUTH CAROLINA l,. KATZENBACH. 311

301 Oiinion of tile Coutt.

a registration qualification nd-also-required-completion
of a registration form. These laws were based on the
fact that as of 1890 in each of the named States, more
than two-thirds of the adult Negroes were illiterate while
less than one-quarter of the adult whites were unable to
read or write. 10 At the same time, alternate tests were
prescribed in all of the named States to assure that white
illiterates would not be deprived of the franchise. These
included grandfather clauses, property qualifications,
"good character" tests, and the requirement that regis-
trants "understand" or "interpret" certain matter.

The course of subsequent Fifteenth Amendment liti-
gation in this Court demonstrates the variety and
persistence of these and similar institutions designed to
deprive Negroes of the right to vote. Grandfather
clauses were invalidated in Guinn v. United States, 238
U. S. 347, and Myers v. Anderson, 238 U. S. 368. Pro-
cedural hurdles were struck down in Lane v. Wilson, 307
U. S. 268. The white primary was outlawed in Smith v.
Allwright, 321 U. S. 649, and Terry v. Adams, 345 U. S.
461. Improper challenges were nullified in United
States v. Thomas, 362 U. S. 58. Racial gerrymandering
was forbidden by Gomillion v. Lightfoot, 364 U. S. 339.
Finally, discriminatory application of voting tests was
condemned in Schnell v. Davis, 336 U. S. 933; Alabama

tion for persons paying state property taxes in the same vein: "By
means of the $300 clause you simply reach out and take in some
more white men and a few more colored men." Journal of the
Constitutional Convention of the State of South Carolina 464, 469,
471 (1895). Senator Tillman was the dominant political figure
in the state convention, and his entire address merits examination.

10 Prior to the Civil War, most of the slave States made it a crime
to teach Negroes how to read or write. Following the war, these
States rapidly instituted racial segregation in their public schools.
Throughout the period, free public education in the South had
barely begun to develop. See Brown v. Board of Education, 347
U. S. 483, 489-490, n. 4; 1959 Comm'n on Civil Rights Rep. 147-151.
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N- United States, 371 U. S. 37; and Louisiana v. United

States, 380 U. S. 145.
According to the evidence in recent Justice Department

voting suits, the latter stratagem is now the principal
method used to bar Negroes from the pols. Discrimi-
natory administration of voting qualifications has been
found in all eight Alabama cases, in all nine Louisiana
cases, and in all nine Mississippi cases which have gone
to final judgment." Moreover, in almost all of these
cases, the courts have held that the discrimination was
pursuant to a widespread, "pattern, or practice." White
applicants for registration have often been excused alto'
gether from the literacy and understanding tests or have
been given easy versions, have received extensive help*
from Voting officials, and have been registered despite
serious errors in their answer&- --Negroes, on the other
hand, have typically been required to pass difficult ver-
sions of all the tests, without any outside assistance and
without the slightest error.13  The good-morals require-

1 For example, see three voting suits brought against the States

themselves: United States v. Alabama, 192 F. Supp. 677, aff'd, 304
F. 2d 583, aff'd, 371 U. S. 37; United States v. Loui'iana, 225 F.
Supp. 353, aff'd, 380 U. S. 145; United States v. Mississippi, 339
F. 2d 679.

12 A white applicant in Louisiana satisfied the registrar of his
ability to interpret the state constitution by writing, "FRDUM
FOOF SPETGH." United States v. Louisiana, 225 F. Supp. 353,
384. A white applicant in Alabama-who had never completed the
first grade of school was enrolled after the registrar filled out the
entire form for him. United States v. Penton, 212 F. Supp. 193,
210-211.

13In Panola County, Mississippi, the registrar required Negroes
to interpret the provision of the' state constitution concerning "the
rate of interest on the fund known as the 'Chickasaw School Fund.'"
United States v. Duke, 332 F. 2d 759, 764. In Forrest County, Mis-
sissippi, the registrar rejected six Negroes with baccalaureate degrees,
three of whom were'also .Masters of Arts. United States v. Lynd,
301 F. 2d 818, 821. '
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ment is so vague and subjective that it has constituted
an open invitation to abuse at the hands of voting offi-
cials." Negroes obliged to obtain vouchers from regis-
tered voters have found it virtually impossible to comply
in areas where almost no Negroes are on the rolls.'

In recent years, Congress has repeatedly tried to cope
with the problem by facilitating case-by-ease litigation
against voting discrimination. The Civil Rights Act of
1957 11 authorized the Attorney General to seek injunc-
tions against public and private interference with the
right to vote on racial grounds. Perfecting amendments
in the Civil Rights Act of 1960 11 permitted the joinder
of States as parties defendant, gave the Attorney General
access to local voting records, and authorized courts to
register voters in areas of systematic discrimination.-
Title I of the Civil Rights Act of 1964 18 expedited the
hearing of voting cases before three-judge courts and out-
lawed some of the tactics used to disqualify Negroes from
voting in federal elections.
-- Despite the earnest efforts of the Justice Department
and of many federal judges, these new laws have done
little to cure the problem of voting discrimination.
According to estimates by the Attorney General during
hearings on the Act, registration of voting-age Negroes
in Alabama rose only frbm 14.2% to 19.4% between 1958
and 1964; in Louisiana it barely inched ahead from
31.7% to 31.8% between 1956 and 1965; and in Missis-
sippi it increased only from 4.4% to 6.4% between 1954
and 1964. In each instance, registration of voting-age
whites ran roughly-50 percentage points or more ahead
of Negro registration.

14 For example, see United States v. Atkins, 323 F. 2d 733, 743.
"5For example, see United States v. Logue, 344 F. 2d 290, 292.
"71 Stat. 634.
iT 74 Stat. 86.
2878 Stat. 241, 42 U. S. C. § 1971 (1964 ed.).
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The previous legislation has proved ineffective for a
number of reasons. Voting suits are unusually onerous
to prepare, sometimes requiring as many as 6,000 man-
hours spent combing through registration records in
preparation for trial. Litigation has been exceedingly
slow, in part because of the ample opportunities for delay
afforded voting officials and others involved in the pro-
ceedings. Even when favorable decisions have finally
been obtained, some of the States affected have merely.;
switched to discriminatory devices not covered- y. the
federal decrees or have enacted difficult new tests de-
signed to prolong the existing disparity between white
and Negro. registration.' Alternatively, ceriaini local
officials have defied and evaded court orders or have sim-
ply closed their registration offices to freeze the voting
rolls.*20 The provision of the 1960 law authorizing regis-
tration by federal officers has had little impact on local
maladministration because of its procedural complexities.

During the hearings and debates on the Act, Selma,
Alabama, was repeatedly referred to as the pre-eminent
example of the ineffectiveness of existing legislation. In
Dallas County, of which Selma is the seat, there were
four years of litigation by the Justice Department and
two findings by the federal courts of widespread voting
discrimination. Yet in those four years, Negro registra-

" The Court of Appeals for the Fifth Circuit ordered the regis-
trars of Forrest County, Mississippi, to give future Negro applicants
the same assistance which white applicants had enjoyed in the past,
and to register future Negro applicants despite errors which were
not serious enough to disqualify white applicants in the past. The
Mississippi Legislature promptly responded by requiring applicants
to complete their registration forms without assistance or error, and
by adding a good-morals and public-challenge provision to the regis-
tration laws. United States v. Mississippi, 229 F. Supp. 925, 996-
997 (dissenting opinion).

20 For example, see United States v. Parker, 236 F. Supp. 511;
United States v. Palmer, 230 F. Supp. 716.
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tion rose only from 156 to 383, although there are
approximately 15,000 Negroes of voting age in the
county. Any possibility that these figures were attrib-
utable to political apathy was dispelled by the protest
demonstrations in Selma in the early months of 1965.
The House Committee on the Judiciary summed up the
reaction of Congress to these developments in the follow-
ing words:

"The litigation in Dallas County took more than
4 years to open the door to the exercise of con-
stitutional rights conferred almost a century ago.
The problem on a national scale is that the diffi-
culties experienced in suits in Dallas County have
been encountered over and over again under existing
voting laws. Four years is too long. The burden
is too heavy-the wrong to our citizens is too
serious--the damage to our national conscience is
too great not to adopt more effective measures than
exist today.

"Such is the essential justification for the pending
bill." House Report 11.

II.
The Voting Rights Act of 1965 reflects Congress' firm

intention to rid the country of racial discrimination in
voting.21 The heart of the Act is a complex scheme of
stringent remedies aimed at areas where voting discrimi-
nation has been most flagrant. Section 4 (a)-(d) lays
down a formula defining the States and political sub-
divisions to which these new remedies apply. The first
of the remedies, contained in § 4 (a), is the suspension of
literacy tests and similar voting qualifications for a
period of five years from the last occurrence of substan- -.
tial voting discrimination. Section 5 prescribes a second

1 For convenient reference, the entire Act is reprinted in an
Appendix to this opinion.
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remedy, the suspension of all new voting regulations
pending review by federal authorities to determine
whether their use would perpetuate voting discrimina-
tion. The third remedy, covered in §§ 6 (b), 7, 9, and
13 (a), is the assignment of federal examiners on certifi-
cation by the Attorney GCeneral to list qualified applicants
who are thereafter entitled to vote in all elections.

Other provisions of the Act prescribe subsidiary cures
for persistent voting discrimination. Section 8 author-
izes the appointment of federal poll-watchers in places
to which federal examiners have already been assigned.
Section 10 (d) excuses those made eligible to vote in
sections of the country covered by § 4 (b) of the Act from
paying accumulated past poll taxes for state aid local
elections. Section 12 (e) provides for balloting by per-
sons denied access to the polls in areas where federal
examiners have been appointed.

The remaining remedial portions of the Act are aimed
at voting discrimination in any area of the country where
it may occur. Section 2 broadly prohibits the use of vot-
ing rules to abridge exercise of the franchise on racial
grounds. Sections 3, 6 (a), and 13.(b) strengthen exist-
ing procedures for attacking voting discrimination by
means of litigation. Section 4 (e) excuses citizens edu-
cated in American schools conducted in a foreign lan-
guage from passing English..Janguage literacy tests.
Section 10 (a)-(c) facilitates constitutional litigation
challenging the imposition of all poll taxes for state and
local elections. Sections 11 and 12 (a)-(d) authorize
civil and criminal sanctions against interference with the
exercise of rights guaranteed by the Act.

At the outset, we emphasize that only some of the
many portions of the Act are properly before us. South
Carolina has not challenged §§ 2, 3, 4 (e), 6 (a), 8, 10,
12 (d) and (e), 13 (b), and other miscellaneous provi-
sions having nothing to do with this lawsuit. Judicial
review of these sections must await subsequent litiga-
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tion.2 In addition, we find that South Carolina's attack
on §§ 11 and 12 (a)-(c) is premature. No person has
yet been subjected to, or even threatened with, the crim-
inal sanctions which these sections of the Ait authorize.
See United States v. Raines, 362 U. S. 17, 20-24. Con-
sequently, the only sections of the Act to be reviewed
at this time are §§ 4 (a)-(d), 5, 6 (b), 7, 9, 13 (a), and
certain procedural portions of § 14, all of which are
presently in actual operation in South Carolina. We
turn now to a detailed description of these provisions and
their present status.
Coverage formula.

The remedial sections of the Act assailed by South
Carolina automatically apply to any State; or to any
separate political subdivision such as a county or parish,
for which two findings have been made: (1) the Attorney
General has determined that on November 1, 1964, it
maintained a "test or device," and (2) the Director of
the Census has determined that less than 50% of its
voting-age residents were registered on November 1, 1964,
or voted in the presidential election of November 1964.
These findings are not reviewable in any court and are
final upon publication in the Federal Register. § 4 (b).
As used throughout the Act, the phrase "test or device"
means any requirement that a registrant or voter must
"(1) demonstrate the ability to read, write, understand,
or interpret any matter, (2) demonstrate any educational
achievement or his knowledge of any particular subject,
(3) possess good moral character, or (4) prove his quali-

2 Section 4 (e) has been challenged in Morgan v. Katzenbach,
247 F. Supp. 196, prob. juris. noted, 382 U. 8. 1007, and in United
States v. County Bd. of Elections, 248 F. Supp. 316. Section 10 (a)-
(c) is involved in United States v. Texas, 252 F. Supp. 234, and in
United States v. Alabama, 252 F. Supp. 95; see also Harper v. Vir-
ginia State Bd. of Elections, No. 48, 1965 Term, and Butts v. Harri-
son, No. 655, 1965 Term, which were argued together before this
Court on January 25 and 26, 1966.
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fications by the voucher of registered voters or members
of any other class." § 4 (c).

Statutory coverage of a State or political subdivision
under § 4 (b) is terminated if the area obtains a declara-
tory judgment from the District Court for the District of
Columbia, determining that tests and devices have not
been used during the preceding five years to abridge the
-franchise on racial grounds. The Attorney General shall
consent to entry of the judgment if he has'no reason to
believe that the facts are otherwise. § 4 (a). For the
-purposes of this section, tests and devices are not deemed
to have beenoused in a forbidden manner if the incidents
of discrimination are few in number and have been
promptly-,corrected, if their continuing effects have been
abated, and if they are unlikely to recur in the future.
§ 4 (d). On the other hand, no area may obtain a
declaratory judgment for five years after the final deci-
sion of a federal court (other than the denial of a judg-
ment under this section of the Act), determining that
discrimination through the use of tests or devices has
occurred anywhere in the State or political subdivision.
These declaratory judgment actions are to be heard by a
three-judge panel, with direct appeal to this Court.
§ 4 (a).

South Carolina was brought within the coverage for-
mula of the Act on August 7, 1965, pursuant to appro-
priate administrative determinations which have not
been challenged in this proceeding. On the same day,
coverage was also extended to Alabama, Alaska, Georgia,
Louisiana, Mississippi, Virginia, 26 counties in North
Carolina, and one county in Arizona." Two more coun-
ties in Arizona, one county in Hawaii, and one county in
Idaho were added to the --ist-on- November- 9 --965..

23 30 Fed. Reg. 9897.
24 Ibid.
"' 30 Fed. Reg. 14505.



981

SOUTH CAROLINA v. KATZENBACH. 319

301 Opinion of the Court.

Thus far Alaska, the three Arizona counties, and the
single county in Idaho have asked the District Court for
the District of Columbia to grant a declaratory judgment
terminating statutory coverage.21
Suspension of tests.

In a State or political subdivision covered by § 4 (b) of
the Act, no person may be denied the right to vote in any
election because of his failure to comply with a "test or
device." § 4 (a).

On account of this provision, South Carolina is tempo-
rarily barred from enforcing the portion of its voting laws
which requires every applicant for registration to show
that he:

"Can both read and write any section of [the State]
Constitution submitted to [him] by the registration
officer or can show that he owns, and has paid all
taxes collectible during the previous year on, prop-
erty in this State assessed at three hundred dollars or
more." S. C. Code Ann. § 23-62 (4) (1965 Supp.).

The Attorney General has determined that the property
qualification is inseparable from the literacy test," and
South Carolina makes no objection to this finding. Simi-
lar tests and devices have been temporarily suspended
in the other sections of the country listed above.'
Review of new rules.

In a State or political subdivisio/ covered by § 4 (b) of
the Act, no person may be denied the right to vote in any
election because of his failure to comply with a voting
qualification or procedure/different from those in force on

2 Alaska v. United States, Civ. Act. 101-6; Apache County v.
United States, Civ. Act. 292-66; Elmore County v. United States,
Civ. Act. 320-6.

2, 30 Fed. Reg. 14045-14046.
28 For a chart of the tests and devices in effect at the time the

Act was under consideration, see House Hearings 30-32; Senate
Report 42-43.
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November 1. 1964. This suspension of new rules is ter-
minated. however, under either of the following circum-
stances: (1) if the area has submitted the rules to the
Attorney General, and he has not interposed an objec-
tion within 60 days. or (2) if the area has obtained a
declaratory judgment -from the District Court for the
District of Columbia, determining that the rules will not
abridge the franchise on' racial grounds. These declara-
tory judgment actions are to be heard by a three-judge
panel, with direct appeal to this Court. §. 5.

South Carolina altered its voting laws in 1965 to
extend the closing hour at polling places from 6 p. m.
to 7 p. m.21 The State has not sought judicial review of
this change in the District Court for the District of
Columbia, nor has it submitted the new rule to the Attor-
ney General for -his scrutiny, althoughat our hearing the
Attorney General announced that he does not challenge
the amendment. There are indications in the record
that other sections of the country listed above have also
altered their voting laws since November 1, 1964.30

Federal examiners.
In any political subdivision covered by § 4 (b) of the

Act, the Civil Service Commission shall appoint-voting
examiners whenever the Attorney General certifies either
of the following facts: (1) that he has received merito-
rious written complaints from at least 20 residents alleg-
ing -that they have been disenfranchised under color of
law because of their race, or (2) that the appointment of
examiners is otherwise necessary to effectuate the guar-
antees of the Fifteenth Amendment. In making the
latter determination, the Attorney General must consider,
among other factors, whether the registration ratio of
non-whites to whites seems reasonably attributable to

9S. C. Code Ann. §23-342 (1965 Supp.).
30 Brief for .Mis.,i.sippi as amicus curiae, App.
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racial discrimination, or whether there is substantial evi-
dence of good-faith efforts to comply with the Fifteenth
Amendment. § 6 (b). These certifications are not re-
viewable in any-court and are effective upon publication
in the Federal Register. § 4 (b).

The examiners who have been appointed are to test
the voting qualifications of applicants according to regu-
lations of the Civil Service Commission prescribing times,
places, procedures, and forms. §§ 7 (a) and 9 (b). Any
person who meets the voting requirements of state law,
insofar as these have not been suspended by the Act,
must promptly be placed on a list of eligible voters.
Examiners are to transmit their lists at least once a
month to the appropriate state or local officials, who in
turn are required to place the listed names on the official
voting rolls. Any person listed by an examiner is en-
titled to vote in all elections held more than 45 days
after his name has been transmitted. § 7 (b).

A person shall be removed from the voting list by an
examiner if he has lost his eligibility under valid state
law, or if he has been successfully challenged through the
procedure prescribed in § 9 (a) of the Act. § 7 (d).
The challenge must be filed at the office within the State
designated by the Civil Service Commission; must be
submitted within 10 days after the listing is made avail-
able for public inspection; must be supported by the
affidavits of at least two people having personal knowl-
edge of the relevant facts; and must be served on the
person challenged by mail or at his residence. A hear-
ing officer appointed by the Civil Service Commission
shall hear the challenge and render a decision within
15 days after the challenge is filed. A petition for re-
view of the hearing officer's decision must be submitted
within an additional 15 days after service of the decision
on the person seeking review. The court of appeals for
the circuit in which the person challenged resides is to
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hear the petition and affirm the hearing officer's decision
unless it is clearly erroneous. Any person listed by an
examiner is entitled to vote pending a final decision of
the hearing officer or the court. § 9 (a).

The listing procedures in a political subdivision are
terminated under either of the following circumstances:
(1) if the Attorney General informs the Civil Service
Commission that all persons listed by examiners have
been placed on the official voting rolls, and that there is
no longer reasonable cause to fear abridgment of the
franchise on racial grounds, or (2) if the political sub-
division has obtained a declaratory judgment from the
District Court for the District of Columbia, ascertaining
the same facts which govern termination by the Attorney
General, and the Director of the Census has determined
that more than 50% of the non-white residents of voting
age are registered to vote. A political subdivision may
petition the Attorney General to terminate listing pro-
cedures or to authorize the necessary census, and the Dis-
trict Court itself shall request the census if the Attorney
General's refusal to do so is arbitrary or unreasonable.
§ 13 (a). The determinations by the Director of the
Census are not reviewable in any court and are final upon
publication in the Federal Register. § 4 (b).

On October 30, 1965, the Attorney General certified
the need for federal examiners in two South Carolina
counties,-" and examiners appointed by the Civil Service
Commission have been serving there since November 8,
1965. Examiners have also been assigned to 11 counties
in Alabama, five parishes in Louisiana, and 19 counties
in Mississippi." The examiners are listing people found
eligible to vote, and the challenge procedure has been

3130 Fed. Reg. 13850.
3230 Fed. Reg. 9970-9971, 10863, 12363, 12654, 13849-13850,

15837; 31 Fed. Reg. 914.
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employed extensively.13  No political subdivision has yet
sought to have federal examiners withdrawn through the
Attorney General or the District Court for the District
of Columbia.

I"I.

These provisions of the Voting Rights Act of 1965 are
challenged on the fundamental ground that they exceed
the powers of Congress and encroach on an area reserved
to the States by the Constitution. South Carolina and
certain of the amid curiae also attack specific sections of
the Act for more particular reasons. They argue that
the coverage formula prescribed in § 4 (a)-(d) violates
the principle of the equality of States, denies due process
by employing an invalid presumption and by barring
judicial review of administrative findings, constitutes a
forbidden bill of attainder, and impairs the separation of
powers by adjudicating guilt through legislation. They
claim that the review of new voting rules required in 1 5
infringes Article III by directing the District Court to
issue advisory opinions. They contend that the assign-
ment of federal examiners authorized in § 6 (b) abridges
due process by precluding, judicial review of administra-
tive findings and impairs the separation of powers by
giving the Attorney General judicial functions; also that
the challenge procedure prescribed in § 9 denies due
process on account of its speed. Finally, South Carolina
and certain of the amid curiae maintain that §§ 4 (a)
and 5, buttressed by § 14 (b) of the Act, abridge due
process by limiting litigation to a distant forum.Some of these contentions may be dismissed at the
outset. The word "person" in the context of the Due
Process Clause of the Fifth Amendment cannot, by any
reasonable mode of interpretation, be expanded to en-
compass the States of the Union, and to our knowledge

" See Comm'n on Civil Rights, The Votintg Rights Act (1965).
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this has never been done by any court. See Interna-
tional Shoe Co. v. Cocreham, 246 La. 244. 266, 164 So.
2d 314, 322. n. 5; cf. United States v. City of Jackson,
318 F. 2d 1, 8 (C. A. 5th Cir.). Likewise, courts have
consistently regarded the Bill of Attainder Clause of
Article I and the principle of the separation of powers
only as protections for individual persons and private
groups, those who are peculiarly vulnerable to nonjudi-
cial determinations of guilt. See United States v. Brown,
381 U. S. 437; Ex parte Garland, 4 Wall. 333. Nor
does a State have standing as the parent of its citizens
to invoke these constitutional provisions against the
Federal Government, the ultimate parens patriae of
every American citizen. Massachusetts v. Mellon, 262
U. S. 447, 485-486; Florida v. Mellon, 273 U. S. 12, 18.
The objections to the Act which are raised under these
provisions may therefore be considered only as additional
aspects of the basic question presented by the case: Has
Congress exercised its powers under the Fifteenth
Amendment in an appropriate manner with relation to
the States?

The ground rules for resolving this question are clear.
The language and purpose of the Fifteenth Amendment,
the prior decisions construing its several provisions, and
the general doctrines of constitutional interpretation, all
point to one fundamental principle. As against the re-
served powers of the States, Congress may use any
rational means to effectuate the constitutional prohibi-
t~io'-oif racial discrimination in voting. Cf. our rulings
'list Term, sustaining Title II of the Civil Rights Act of
1964, in Heart of Atlanta.Motei v. United States, 379
U. S. 241, 258-259, 261-262; and Katzenbach v. Mc-
Clung, 379 Uf. S. 294. 303-304. - We turn now to a- more
detailed description of the standards which govern our
review of the Act.



987

SOUTH CAROLINA v. KATZENBACH. 325

301 Opinion of the Court.

Section 1 of the Fifteenth Amendment declares that
"[tihe right of citizens of the United States to vote shall
not be denied or abridged by the United States or by
any State on account of race, color, or previous condi-
tion of servitude." This declaration has always been
treated as self-executing and has repeatedly been con-
strued, without further legislative specification, to invali-
date state voting qualifications or procedures which are
discriminatory on their face or in practice. See Neal v.
Delaware, 103 U. S. 370; Guinn v. United States, 238
U. S. 347; Myers v. Anderson, 238 U. S. 368; Lane v.
Wilson, 307 U. S. 268; Smith v. Allwright, 321 U. S. 649;
Schnell v. Davis, 336 U. S. 933; Terry v. Adams, 345
U. S. 461; United States v. Thomas, 362 U. S. 58; Gomil-
lion v. Lightfoot, 364 U. S. 339; Alabama v. United
States, 371 U. S. 37; Loui siano v. United States, 380
U. S_-45~ These decisions have been rendered with full
respect for the general rule, reiterated last Term in Car-
rington v. Rash, 380 U. S. 89, 91, that States "have broad
powers to determine the conditions under which the right
of suffrage may be exercised." The gist of the matter
is that the Fifteenth Amendmernt supersedes contrary
exertions of state power. "When a State exercises power
wholly within the domain of state interest, it is insulated
from federal judicial review. But such insulation is not
carried over when state power is used as an instrument
for circumventing a federally protected right." -Gomil-
lion v. Lightfoot, 364 U. S., at 347.

South Carolina contends-that the cases cited above are
precedents only for the authority of the judiciary to
strike down state statutes and procedures-that to allow
an exercise of this authority by Congress would be to rob
the courts of their rightful constitutional role. On the
contrary, § 2 of the Fifteenth Amendment expressly de-
clares that "Congress shall have power to enforce
this article by appropriate legislation." By adding this

93-706 0 - 83 - 63
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authorization, the Framers indicated that Congress was
to be chiefly responsible for implementing the rights
created in § 1. "It is the power of Congress which has
been enlarged. Congress is authorized to enforce the
prohibitions by appropriate legislation. Some legisla-
tion is contemplated to make the [Civil War] amend-
ments fully effective." Ex parte Virginia, 100 U. S. 339,
345. Accordingly, in addition to the courts, Congress
has full remedial powers to effectuate the constitutional
prohibition against racial discrimination in voting.

Congress has repeatedly exercised these powers in the
past, and its enactments have repeatedly been upheld.
For recent examples, see the Civil Rights Act of 1957,
which was sustained in United States v. Raines, 362 U. S.
17; United States v. Thomas, supra; and Hannah v.
Larche, 363 U. S. 420; and the Civil Rights Act of 1960,

- which was upheld in Alabama v. United States, supra;
Louisiana v. United States, supra; and United States v.
Mississippi, 380 U. S. 128. On the rare occasions when
the Court has found an unconstitutional exercise of
these powers, in its opinion Congress had attacked evils
not comprehended by the Fifteenth Amendment. See
United States v. Reese, 92 U. S. 214; James v. Bowman,
190 U. S. 127.

The basic test to-be applied in a case involving § 2 of
the Fifteenth Amendment is the same as in all cases con-
cerning the express powers of Congress with relation to
the reserved powers of the States. Chief Justice Mar-
shall laid down the classic formulation, 50 years before
the Fifteenth Amendment was ratified:

"Let the end be legitimate, let it be wiuAa.hegope
of the constitution, and all means which are appro-
priate, which are plainly adapted to that end,
which are not prohibited, but-consist with the letter
and spirit of the constitution, are constitutional."
McCulloch v. Maryland, 4 Wheat. 316, 421.
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The Court has subsequently echoed his language in-
describing each of the Civil War Amendments:

"Whatever legislation is appropriate, that is, adapted
to carry out the objects the amendments have in
view, whatever tends to enforce submission to the
prohibitions they contain, and to secure to lLper-
sons the enjoyment of perfect equality of civil rights

anrf-eeiii'r6i~o e l-i against State
dgnial or invain, if not prohibited isbro-Ut
within the domain of congressional power." Ex
parte Virginia, 100 U. S., at 345-346.

This language was again employed, nearly 50 years later,
with reference to Congress' related authority under § 2
of the Eighteenth Amendment. James Everard's Brew-
eries v. Day, 265 U. S. 545, 558-559.

We therefore reject South Carolina's argument that
Congress may appropriately do no more than to forbid
violations of the Fifteenth Amendment in general terms--
that the task of fashioning specific remedies or of apply-
ing them to particular localities must necessarily be left
entirely to the courts. Congress is not circumscribed by
any such artificial rules under § 2 of the Fifteenth
Amendment. In the oft-repeated words of Chief Justice
Marshall, referring to another specific legislative authori-
zation in the Constitution, "This power, like all others
vested in Congress, is complete in itself, may be exercised
to its utmost extent, and acknowledges no limitations,
other than are prescribed in the constitution." Gibbons
v. Ogden, 9 Wheat. 1, 196.

IV.
Congress exercised its authority under the Fifteenth

Amendment in an inventive manner when it enacted the
Voting Rights Act of 1965. First: The measure pre-
scribes remedies for voting discrimination which go into
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effect without any need for prior adjudication. This was
clearly a legitimate response to the problem, for which
there is ample precedent under other constitutional pro-
visions. See Katzenbach v. McClung, 379 U. S. 294,
302-304; United State8 v. Darby, 312 U. S. 100, 120-121.
Congress had found' that case-by-case litigation was
inadequate to combat widespread and persistent discrim-
ination in voting, because of the inordinate amount Qf
time and energy required to overcome the obstructionist
tactics invariably encountered in these lawsuits.3' After
enduring nearly a century of systematic resistance to the
Fifteenth Amendment, Congress might well decide to
shift the advantage of time and inertia from the perpe-
trators of the evil to its-victims. The question remains,
of course, whether the specific remedies prescribed in the
Act were an appropriate means of combatting the evil,
and to this question we shall presently address ourselves.

Second: The Act intentionally confines these remedies
to a small number of States and political subdivisions
which in most instances were familiar to Congress by
name.3" This, too, was a permissible method of dealing
w ith the problem. Congress had learned that substan-
tial voting discrimination presently occurs in certain sec-
tions of the country, and it knew no way of accurately
forecasting whether the evil might spread elsewhere in
the future." In acceptable legislative fashion, Congress
chose to limit its attention to the geographic areas where
immediate action seemed necessary. See McGowan v.
Maryland, 366 U. S. 420, 427; Salsburg v. Maryland, 346
U. S. 545, 550-554. The doctrine of the equality of
States, invoked by South Carolina, does not bar this
approach, for that doctrine applies only to the terms

14 House Report 9-11; Senate Report 6-9.
35 House Report 13; Senate Report 52, 55.
36 House Hearings 27; Senate Hearings 201.
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upon which States are admitted to the Union, and not
to the remedies for local evils which have subsequently
appeared. See Coyle v. Smith, 221 U. S. 559, and cases
cited therein.
Coverage formula.

We now consider the related question of whether the
specific States and political subdivisions within § 4 (b) of
the Act were an appropriate target for the new remedies.
South Carolina contends that the coverage formula is
awkwardly designed in a number of respects and that it
disregards various local conditions which have nothing
to do with racial. discrimination. These arguments, how-
ever, are largely beside the point." Congress began
work with reliable evidence of actual voting ditsrimina-
tiff in a great majority of the States and political sub-
divisions affected by the new remedies of the Act. The
fdrtula eventually evolved to describe these areas was
relevant to the problem of voting. discrimination, and
C6h-gresswas therefore entitled to infer a significant
danger of the evil in the-ew remaining States and po0lit-
icalsubdivisions covered by § 4 (b) of the Act. No more
was required to justify the application to these areas of
Coiigress' express powers under the Fifteenth Amend-
i~-hit. Cf. North American Co. v. S. E. C., 327 U. S. 686,
710-711; Assigned Car Cases, 274 U. S. 564, 582-583.

To be specific, the new remedies of the Act are imposed
on three States-Alabama, Louisiana, and Mississippi-
in which federal courts have repeatedly found substantial
voting discrimination." Section 4 (b) of the Act also
embraces two other States-Georgia and South Caro-
Ilina-plus large portions of a third State-North Caro-
* lina-for which..there was more fragmentary evidence of

31 For Congress' defense of the formula, see House Report 13-14;
Senate Report 13-14.

38 House Report 12; Senate Report 9-10.
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recent voting discrimination mainly adduced by the Jus-
tice Department and the Civil Rights Commission. All
of these areas were appropriately subjected to the new
remedies. In identifying past evils, Congress obviously
may avail itself of information from any probative source.
See Heart of Atlanta Motel v. United States, 379 U. S.
241, 252-253; Katzenbach v. McClung, 379 U. S., at
299-301.

The areas listed above, for which there was evidence of
actual voting discrimination, share tw9 characteristics in-
corporated by Congress into the coverage formula: the
use of tests and devices for voter registration, and a vot-
ing rate in the 1964 presidential election at least 12
points below the national average. Tests and devices are
relevant to voting discrimination because of their long
history as a tool for perpetrating the evil; a low voting
rate is pertinent for the obvious reason that widespread
disenfranchisement must inevitably affect the number of
actual voters. Accordingly, th6 coverage formula is ra-
tional in both practice and theory. It was therefore per-
missible to impose the new remedies on the few remain-
ing States and political subdivisions covered by the
formula, at least in the absence of proof that they have
been free of substantial voting discrimination in recent
years. Congress is clearly not bound by tie rules relat-
ing to statutory presumptions in criminal cases when it
prescribes civil remedies against other organs of govern-
ment under § 2 of the Fifteenth Amendment. Compare
United States v. Romano, 382 U. S. 136; Tot v. United
States, 319 U. S. 463.

It is irrelevant that the coverage formula excludes cer-
tain localities which do not employ voting tests and

3"Georgia: House Hearings 160-176; Senate Hearings 1182-1184,
1237, 1253, 1300-1301, 1336-1345. North Carolina: Senate Hear-
ings 27-28, 39, 246-248. South Carolina: House Hearings 114-116,
196-201; Senate Hearings 1353-1354.
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devices but for which there is evidence of voting dis-
crimination by other means. Congress had learned that
widespread and persistent discrimination in voting dur-
ing recent years has typically entailed the misuse of tests
and devices, and this was the evil for which the new
remedies were specifically designed.'0 At the same time,
through §§ 3, 6 (a), and 13 (b) of the Act, Congress
strengthened existing remedies for voting discrimination
in other areas of the country. Legislati'oL neid.not deal
with tall phases of a problem in tl--sime way, so long as

-the distinctions drawn haire some basis in" pracfical ex-
"perience. See Williamson v. Lee Optical Co., 348 U. S.

83, 488-489; Railway..Ex'preu" Agency v. New York, 336
1S. 106. There are-no States or political subdivisions

exempted from coverage under § 4 (b) in-which the rec-
ord reveals recent racial discrimination involving tests
and devices. _ This fact confirms the rationality of the
formula.

Acknowledging the possibility of overbreadth, the Act
provides for termination of special statutory coverage at
tile-behest of States and political subdivisions in which
tliianger of substantial voting discrimination has not
materialized during the preceding five years. Despite
South Carolina's argument to the contrary,. Congress
might appropriately limit litigation under this provision
to a single court in the District of Columbia, pursuant
to its constitutional power under Art. III, § 1, to "ordain
and establish" inferior federal tribunals. See Bowlee v.
Willingham, 321 U. S*- 503, 510-512; Yakus v. United
States, 321 U. S. 414, 427-431; Lockerty v. Phillips, 319
U. S. 182. At the present time, contractual claims
against the United States for more than $10,000 must be
brought in the Court of Claims, and, until 1962, the Dis-
trict of Columbia was the sole venue of suits against

40 House Hearings 75-77; Senate Hearings 241-243.
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federal officers officially residing in the Nation's Cap-
ital." We have discovered no suggestion that Congress
exceeded constitutional bounds in imposing these limita-
tions on litigation against the Federal Government, and
the Act is no less reasonable in.this respect.

South Carolina contends that these termination pro-
cedures are a nullity because they impose an impossible
burden of proof upon States and political subdivisions
entitled to relief. As the Attorney General pointed out
during hearings on the Act, however, an area need do no
more than submit affidavits from voting officials, as-
serting that they have not been guilty of racial discrimi-
nation through the use of tests and devices during the past
five years, and then refute whatever evidence to the
contrary may be adduced by the Federal Government.42

Section 4 (d) further assures that an area need not dis-
prove each isolated instance of voting discrimination in
order to obtain relief in the termination proceedings.
The burden of proof is therefore quite bearable, particu-
larly since the relevant facts relating to the conduct of
voting officials are peculiarly within the knowledge of the
States and political subdivisions themselves. See United
States v. New York, N. H. & H. R. Co., 355 U. S. 253,
256, n. 5; cf. S. E. C. v. Ralston Purina Co., 346 U. S.
119, 126.

The Act bars direct judicial review of the findings by
the, Attorney General and the Director of the Census
which trigger application of the coverage formula. We
reject the claim by Alabama as amicus curiae that this
provision is invalid because it allows the new remedies of

" Regarding claims against the United States, see 28 U. S. C.
§§ 1491, 1346 (a) (1964 ed.). Concerning suits against federal offi-
cers, see Stroud v. Benson, 254 F. 2d 448; H. R. Rep. No. 536, 87th
Cong., 1st Sess.; S. Rep. No. 1992, 87th Cong., 2d Sess.; 28 U. S. C.
§ 1391 (e) (1964 ed.); 2 Moore, Federal Practice 4.29 (1964 ed.).

-1 House Hearings 92-93; Senate Hearings 26-27.
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the Act to be imposed in an arbitrary way. The Court
has already permitted Congress to withdraw judicial re-
view of administrative determinations in numerous cases
involving the statutory rights of private parties. For
example, see United States v. California Eastern Line,
348 U. S. 351; Switchmen's Union v. National Mediation
Bd., 320 U. S. 297. In this instance, the findings not sub-
ject to review consist of objective statistical determina-
tions by the Census Bureau and a routine analysis of
state statutes by the Justice Department. These func-
tibns are unlikely to arouse any plausible dispute, as
South Carolina apparently concedes. In the event that
the formula is improperly applied, the area affected can
always go into court and obtain termination of coverage
under § 4 (b), provided of course that it has not been
guilty of voting discrimination in recent years. This
procedure serves as a partial substitute for direct judicial
review.
Suspension of tests.

We now arrive at consideration of the specific remedies
prescribed by the Act for areas included within the cov-
erage formula. South Carolina assails the temporary
suspension of existing voting qualifications, reciting -the
rule laid down by Lassiter v. Northampton County Bd.
of Elections, 360 U. S. 45, that literacy tests and related
devices are not in themselves contrary to the Fifteenth
Amendment. In that very case, however, the Court
went on to say, "Of course a. literacy test, fair on its face,
may be employed to perpetuate that discrimination
which the Fifteenth Amendment was designed to
uproot." Id.,-at 53. The record shows that in most of
the States covered by the Act, including South Carolina,
various tests and devices have been instituted with the
purpose of disenfranchising Negroes, have been framed
in such a way as to facilitate this aim, and have been ad-
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ministered in a discriminatory fashion for many years.'"
Under these circumstances, the Fifteenth Amendment
has clearly been violated. See Louisiana v. United
States, 380 U. S. 145; Alabama v. United States, 371
U. S. 37; Schnell v. Davis, 336 U. S. 933.

The Act suspends literacy tests and similar devices
for a period of five years from the last occurrence of sub-
stantial voting discrimination. This was a legitimate
response to the problem, for which there is ample prece--
dent in Fifteenth Amendment cases. Iid. Underlying
the response was the feeling that States and political
subdivisions which had been allowing white illiterates to
vote for years could not sincerely complain about "dilu-
tion" of their electorates through the registration of
Negro illiterates.4 Congress knew that continuance of
the tests and devices in use at the present time, no mat-
ter. how fairly administered in the future, would freeze
the effect of past discrimination in favor of unqualified
white registrants."5  Congress permissibly rejected the
alternative of requiring a complete re-registration of all
voters, believing that this would be too harsh on many
whites who had enjoyed the franchise for their entire
adult lives. 6

Review of new rules.
The Act suspends new voting regulations pending

scrutiny by federal authorities to determine whether
their use would violate the Fifteenth Amendment. This
may have been an uncommon exercise of congressional
power, as South Carolina contends, but the Court has
recognized that exceptional conditions can justify legis-
lative measures not otherwise appropriate. See Home

'4 Hoise Report 11-13; Senate Report 4-5, 9-12.
,4 House Report 15; Senate Report 15-16.
4"House Report 15; Senate Report 16.
"'House Hearings 17; Senate Hearings 22-23.
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Bldg. & Loan Assn. v. Blaisdell, 290 U. S. 398; Wilson v.
New, 243 U. S. 332. Congress knew that some of the
States covered by § 4 (b) of the Act had resorted to the
extraordinary stratagem of contriving new rules of var-
ious kinds for the sole purpose of perpetuating voting dis-
crimination in the face of adverse federal court decrees.4T
Congress had reason to suppose that these States might
try similar maneuvers in the future in order to evade the
remedies for voting discrimination contained in the Act
itself. Under the compulsion of these unique circum-
stances, Congress responded in a permissibly decisive
manner.

For reasons already stated, there was nothing inappro-
priate about limiting litigation under this provision to
the District Court for the District of Columbia, and in
putting the burden of proof on the areas seeking relief.
Nor has Congress authorized the District Court to issue
advisory opinions, in violation of the principles of
Article .III invoked by Georgia as amicus curiae. The
Act automatically suspends the operation of voting regu-
lations enacted after November 1, 1964, and furnishes
mechanisms for enforcing the suspension. A State or
political subdivision wishing to make use -of a recent
amendment to its voting laws therefore has a concrete
and immediate "controversy" with the Federal Govern-
ment. Cf. Public Utilities Comm'n v. United States,
355 U. S. 534, 536-539; United States v. California, 332
U. S. 19, 24-25. An appropriate remedy is a judicial
determination that continued suspension of the new rule
is unnecessary to vindicate rights guaranteed by the
Fifteenth Amendment.
Federal examiners.

The Act authorizes the appointment of federal exam-
iners to list qualified applicants who are thereafter

4 House Report 10-11; Senate Report 8, 12.
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entitled to vote, subject to an expeditious challenge pro-
cedure. This was clearly an appropriate response to the
problem. closely related to remedies authorized in prior
cases. See Alabama v. United States, supra; United
States v. Thomas, 362 U. S. 58. In many of the political
subdivisions covered by § 4 (b) of the Act, voting offi-
cials have persistently employed a variety of procedural
tactics to deny Negroes the franchise, often in direct defi-
ance or evasion of federal court decrees.' Congress real-
ized that merely to suspend voting rules which have been
misused or are subject to misuse might leave this local-
ized evil undisturbed. As for the briskness of the chal-
lenge procedure, Congress knew that in some of the areas
affected, challenges had been persistently employed to
harass registered Negroes. It chose to forestall this
abuse, at the same time providing alternative ways for
removing persons listed through error or fraud." In
addition to the judicial challenge procedure, § 7 (d)
allows for the removal of names by the examiner himself,
and § 11 (c) makes it a crime to obtain a listing through
fraud.

In recognition of the fact that there were political
subdivisions covered by § 4 (b) of the Act in which the
appointment of federal examiners might be unnecessary,
Congress assigned the Attorney General the task of
determining the localities to which examiners should be
sent.". There is no warrant for the claim, asserted by
Georgia as amicus curiae, that the Attorney General is
free to use this power in an arbitrary fashion, without re-
gard to the purposes of the Act. Section 6 (b) sets ade-
quate standards to guide the exercise of his discretion, by
directing him to calculate the registration ratio of non-
whites to whites, and to weigh evidence of good-faith

48 House Report 16; Senate Report 15.
40 Senate Hearings 200.
. House Report 16.
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efforts to avoid.possible voting discrimination. At the
same time, the special terminationproeedures of § 13 (a)
provide indirect judicial review for the political subdi-
visions affected, assuring the withdrawal of federal exam-
iners from areas where they are clearly not needed. Cf.
Carlson v. Landon, 342 U. S. 524, 542-544; Mulford v.
Smith, 307 U. S. 38, 48-49.

After enduring nearly a century of widespread resist-
ance to the Fifteenth Amendment, Congress has mar-
shalled an array of potent weapons- against the evil, with
authority in the Attorney General to employ them effec-
tively. Many of the areas directly affected by this devel-
opment have indicated their willingness to abide by any
restraints legitimately imposed upon them."' We here
hold that the portions of the Voting Rights Act properly
before us are a valid means for carrying out the com-
mands of the Fifteeenth Amendment. Hopefully, mil-
lions of non-white Americans will now be able to par-
ticipate for the first time on an equal basis in the
government under which they live. We may finally look
forward to the day when truly "[tihe right of citizens of
the United States to vote'shall not be denied or abridged
by the United States or by any State on account of race,
color, or previous condition of servitude."

The bill of complaint is Dismissed.

APPENDIX TO OPINION OF THE COURT.

VOTINo RIGHTS AcT OF 1965.
AN ACT

To enforce the fifteenth amendment to the Constitu-
tion of the United States, and for other purposes.

Be it enacted by the Senate and House of Represent-
atives of the United States of America in Congress

"' See Comm'n on Civil Rights, The Voting Rights Act (1965).
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assembled, That this Act shall be known as the "Voting
Rights Act of 1965."

SEC. 2. No voiing qualification or prerequisite to vot-
ing, or standard, practice, or procedure shall be imposed
or applied by any State or political subdivision to deny
or abridge the right of any citizen of the United States
to vote on account of race or color.

SEC. 3. (a) Whenever the Attorney General institutes
a proceeding under any statute to enforce the guarah-
tees of the fifteenth amendment in any $tate or political
subdivision the court shall authorize the appointment
of Federal examiners by the United States Civil Service
Commission in accordance with section 6 to'serve for
such period of time and for such political subdivisions
as the court shall determine is appropriate to enforce the
guarantees of the fifteenth amendment (1) as part of
'any interlocutory order if the court determines that the
appointment of such examiners is necessary to enforce
such guarantees or (2) as part of any final judgment
if the court finds that violations of the fifteenth amend-
ment justifying equitable relief have occurred in such
State or subdivision: Provided, That the court need not
authorize the appointment of examiners if any incidents
of denial or abridgement of the right to vote on account
of race or color (1) have been few in number and have
been promptly and effectively corrected by State or local
action, (2) the continuing effect of such incidents has
been eliminated, and (3) there is no reasonable proba-
bility of their recurrence in the future.

(b) If in a proceeding instituted by the Attorney Gen-
eral under any statute to enforce the guarantees of the
fifteenth amendment in any State or political subdivi-
sion the court finds that a test or device has been used
for the purpose or with the effect of denying or abridg-
ing the right of any citizen of the United States to vote
on account of race or color, it shall suspend the use of
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tests and devices in such State or political subdivisions
as the court shall determine is appropriate and for such
period as it deems necessary.

(c) If in any proceeding instituted by the Attorney
General under any statute to enforc6-the guarantees of
the fifteenth amendment in any State or political sub-
division the court finds that violations of the fifteenth
amendment justifying equitable relief have occurred
within the territory of such State or political subdivision,
the court, in addition to such relief as it may grant, shall
retain jurisdiction for such period as it may deem ap-
propriate and during such period no voting qualification
or prerequisite to voting, or standard, practice, or pro-
cedure with respect to voting different from that in force
or effect at the time the proceeding was commenced shall
be enforced unless-and until the court finds that such
qualification, prerequisite, standard, practice, or proce-
dure does not have the purpose and will not have the
effect of denying or abridging the -right to vote on ac-
count of race or color: Provided, That such qualification,
prerequisite, standard, practice, or procedure may be
enforced if the qualification, prerequisite, standard, prac-
tice, or procedure has been submitted by the chief legal
officer or other appropriate official of such State or sub-
division to the Attorney General and the Attorney Gen-
eral has not interposed an objection within sixty days
after such submission, except that neither the court's find-
ing nor the Attorney General's failure to object shall bar
a subsequent action to enjoin enforcement of such quali-
fication, prerequisite, standard, practice, or procedure.

SEC. 4. (a) To assure that the right of citizens of the
United States to vote is not denied or abridged on ac-
eoumt of race or color,.no citizen shall be denied the right
to vote in any. Federal,State, or local-lection because
of his failure to comply with any test or device in any
State with respect to which the determinations have been
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made under subsection (b) or in any political subdivision
with respect to which such determinations have been
made as a separate unit, unless the United States Dis-
trict Court for the District of Columbia in an action for
a declaratory judgment brought by such State or sub-
division against the United States has determined that
no such test or- device has been used during the five years
preceding the filing of the action for the purpose or with
the effect of denying or abridging the right to vote on
account of race or color: Provided, That no such declara-
tory judgment shall issue with respect to any plaintiff
for a period of five years after the entry of a final judg-
ment of any court of the United States, other than the
denial of a declaratory judgment under this section,
whether entered prior to or after the enactment of this
Act, determining that denials or abridgments of the right
to vote on account of race or color through the use of
such tests or devices have occurred anywhere in the terri-
tory of such plaintiff.

An action pursuant to this subsection shall be heard
and determined by a court of three judges in accordance
with the provisions of section 2284 of title 28 of the
United States Code and any appeal shall lie to the Su-
preme Court. The court shall retain jurisdiction of any
action pursuant to this subsection for five years after
judgment and shall reopen the action upon motion of
the Attorney General alleging that a test or device has
been used for the purpose or with the effect of denying
or abridging the right to vote on account of race or color.

If the Attorney General determines that he has no
reason to believe- that any such test or device has been
used during the five years preceding the filing of the
action for the purpose or with the effect of denying or
abridging the right to vote on account of race or color,
he shall consent to the entry of such judgment.
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(b) The provisions of subsection (a) shall apply in
any State or in any political subdivision of a state which
(1) the Attorney General determines maintained on
November 1, 1964, any test or device, and with respect
to which (2) the Director of the Census determines that
less than 50 per centum of the persons of voting age
residing therein were registered on November 1, 1964,
or that less than 50 per centum of such persons voted
in the presidential election of November 1964.

A determination or certification of the Attorney Gen-
eral or of the Director of the Census under this section
or under section 6 or section 13 shall not be reviewable
in any court and shall be effective upon publication in
the FederalRegister.

(c) The phrase "test or device" shall mean any re-
quirement that a person as a prerequisite for voting or
registration for voting (1) demonstrate the ability to
read, write, understand, or interpret any matter, (2) dem-
onstrate any educational achievement or his knowledge of
any particular subject, (3) possess good moral character,
or (4) prove his qualifications by the voucher of regis-
tered voters or members of any other class.

(d), For purposes of this section no State or political
subdivision shall be determined to have engaged in the
use of tests or devices for the purpose or with the effect
of denying or abridging the right to vote on account of
race or color if (1) incidents of such use have been few
in number and have been promptly and effectively cor-
rected by State or local action, (2) the continuing effect
of such incidents has been eliminated, and (3) there is
no reasonable probability of their recurrence in the
future.

(e)(1) Congress hereby declares that to secure the
rights under the fourteenth amendment of persons edu-
cated in American-flag schools in which the predominant

93-706 0 - 83 - 64
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classroom language was other than English, it is neces-
sary to l)rohibit the States from conditioning the right to
vote of such persons on ability to read. write, understand.
or interpret any matter in the English language.

(2) No person who demonstrates that he has success-
fully completed the sixth primary grade in a public school
in, or a private school accredited by, any State or terri-
tory, the District of Columbia, or the Commonwealth of
Puerto Rico in which the predominant classroom lan-
guage was other than English, shall be denied the right
to vote in any Federal, State, or local 'election because
of his inability to read. write, understand, or interpret
any matter in the English language, except that in States
in which State law provides that a different level of edu-
cation is presumptive of literacy, he shall demonstrate
that he has successfully completed an equivalent level of
education in a public school in, or a private school
accredited by, any State or territory, the District of
Columbia, or the Commonwealth of Puerto Rico in which
the predominant classroom language was otler than
English.

SEC. 5. Whenever a State or political subdivision with
respect to which the prohibitions set forth in section 4 (a)
are in effect shall enact or seek to administer any voting
qualification or prerequisite to voting, or standard, prac-
tice, or procedure with respect to voting different from
that in force or effect on November 1, 1964, such State
or subdivision may institute an action in the United
States District Court for the District of Columbia for a
declaratory judgment that such qualification, prerequi-
site, standard, practice, or procedure does not have the
purpose and will not have the effect of denying or abridg-
ing the right to vote on account of race or color, and
unless and until the court enters such judgment no per-
son shall be denied the right to vote for failure to com-
ply with such qualification, prerequisite, standard, prac-
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tice, or procedure: Provided, That such qualification,
prerequisite, standard, practice, or procedure may be
enforced without such proceeding if the qualification,
prerequisite, standard, practice, or procedure has been
submitted by the chief legal officer or other appropriate
official of such State or subdivision to the Attorney Gen-
eral and the Attorney General has not interposed an ob-
jection within sixty days after such submission, except
that neither the Attorney General's failure to object nor
a declaratory judgment entered under this section shall
bar a subsequent action to enjoin enforcement of such
qualification, prerequisite, standard, practice, or pro-
cedure. Any action under this section shall be heard
and determined by a court of three judges in accordance
with the provisions of section 2284 of title 28 of the
United States Code and any appeal shall lie to the
Supreme Court.

SEC. 6.. Whenever (a) a court has authorized the ap-
pointment of examiners pursuant to the provisions of
section 3 (a), or (b) unless a declaratory judgment has
been rendered under section 4 (a), the Attorney General
certifies with respect to any political subdivision named
in, or included within the scope of, determinations made
under section 4 (b) that (1) he has received complaints
in writing from twenty or more residents of such political
subdivision alleging that they have been denied the right
to vote under color of law on account of race or color, and
that he believes such complaints to be meritorious, or
(2) that in his judgment (considering, among other fac-
tors, whether the ratio of nonwhite persons to white per-
sons registered to vote within such subdivision appears
to him to be reasonably attributable to violations of the
fifteenth amendment or whether substantial evidence
exists that bona fide efforts are being made within such
subdivision to comply with the fifteenth amendment),
the appointment of examiners is otherwise necessary to
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enforce the guarantees of the fifteenth amendment, the
Civil Service Commission shall appoint as many exam-
iners for such subdivision as it tpay deem appropriate to
prepare and maintain lists of persons eligible to vote in
Federal, State, and local elections. Such examiners.
hearing officers provided for in section 9 (a), and other
persons deemed necessary by the Commission to -arry
out the. provisions and purposes of this Act shall be
appointed, compensated, and separated without regard
to the provisions of any statute administered by the Civil
Service Commission, and service under this Act shall not
be considered employment for the purposes of any stat-
ute administered by the Civil Service Commission, ex-
cept the provisions of section 9 of the Act of August 2,
1939, as amended (5 U. S. C. 118i), prohibiting partisan
political activity: Provided, That the Commission is
authorized, after consulting the head of the appropriate
department or agency, to designate suitable persons in
the official service of the United States, with their con-
sent, to serve in these positions. Examiners and hearing
officers shall have the power to administer oaths.

SEc. 7. (a) The examiners for each political subdivi-
sion shall, at such places as the Civil Service Commission
shall by regulation designate, examine applicants con-
cerning their qualifications for voting. An application
to an examiner shall be in such form as the Commission
may require and shall contain allegations that the appli-
cant is not otherwise registered to vote.

(b) Any person whom the examiner finds, in accord-
ance with instructions received under section 9 (b), to
have the qualifications prescribed by State law not incon-
sistent with the Constitution and laws of the United
States shall promptly be placed on a list of eligible
voters. A challenge to such listing may be made in
accordance with section 9,(a) and shall not be the basis
for a prosecution under section 12 of this Act. The ex-
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aminer shall certify and transmit such list, and any sup-
plements as appropriate, at least once a month, to the
offices of the appropriate election officials, with copies
to the Attorney General and the attorney general of the
State, and any such lists and supplements thereto trans-
mitted during the month shall be available for public
inspection on the last business day of the month and in
any event not later than the forty-fifth day prior to any
election. Ti'e appropriate State or local election official
shall place such names on the official voting list. Any
person whose name appears on the examiner's list shall
be entitled and allowed to vote in the election district of
his residence unless and until the appropriate election
officials shall have been notified that such person has
been removed from such list in accordance with sub-
section (d): Provided, That no person shall be entitled
to vote in any election by 'virtue of this Act unless his
name shall have been certified and transmitted on such
a list to the offices of the appropriate election officials at
least forty-five days prior to such election.

(c) The examiner shall issue to each person whose
name appears on such a list a certificate evidencing his
eligibility to vote.

(d) A person whose name appears on such a list shall
be removed therefrom by an examiner if (1) such person
has been successfully challenged in accordance with the
procedure prescribed in section 9, or (2) he has been
determined by an examiner to have lost his eligibility to
vote under State law not inconsistent with the Constitu-
tion and the laws of the United States.

Sec. 8. Whenever an examiner is serving under this
Act in any political subdivision, the Civil Service Com-
mission may assign, at the request of the Attorney Gen-
eral, one or more persons, who may be officers of the
United States, (1) to enter and attend at any place for
holding an election in such subdivision for the purpose
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of observing whether persons who are entitled to vote are
being permitted to vote, and (2) to enter and attend at
any place for tabulating the votes cast at any election
held in such subdivision for the purpose of observing
whether votes cast by persons entitled to vote are being
properly tabulated. Such persons so assigned shall re-
port to an examiner appointed for such political sub-
division, to the Attorney General, and if the appointment
of examiners has been authorized pursuant to section
3 (a), to the court.

SEC. 9. (a) Any challenge to a listing on an eligibility
list prepared by an examiner shall be heard and deter-
mined by a hearing officer appointed by and responsible
to the Civil Service Commission and under such rules as
the Commission shall by regulation prescribe. Such
challenge shall be entertained only if filed at such office
within the State as the Civil Service Commission shall
by regulation designate, and within ten days after the
listing of the challenged person is made available for
public inspection, and if supported by (1) the affidavits
of at least two persons having personal knowledge of the
facts constituting grounds for the challenge, and (2) a
certification that a copy of the challenge and affidavits
have been served by mail or in person upon the person
challenged at his place of residence set out in the appli-
cation. Such challenge shall be determined within fif-
teen days after it has been filed. A petition for review
of the decision of the hearing officer may be filed in the
United States court of appeals for the circuit in which
the person challenged resides within fifteen days after
service of such decision by mail on the person'petition-
ing for review but no -decision of a hearing officer shall
be reversed unless clearly erroneous. Any person listed
shall be entitled and allowed to vote pending final deter-
mination by the hearing officer and by the court.



1009

SOUTH CAROLINA v. KATZENBACH. 347

301 Appendix to opinion" of the Court.

(b) The times, places, procedures, and form for appli-
cation and listing pursuant to this Act and removals from
the eligibility lists shall be prescribed by regulations pro-
mulgated by the Civil Service Commission and the Com-

mision shall, after consultation with the Attorney Gen-
eral, instruct examiners concerning applicable State law
not inconsistent with the Constitution and laws of the
United States with respect to (1) the qualifications
required for listing, and (2) loss of eligibility to vote.

(c) Upon the request of the applicant or the chal-
lenger or on its own motion the Civil Service Commis-
sion shall have the power to require by subpena the
attendance and testimony of witnesses and the produc-
tion of documentary evidence relating to any matter
pending before it under the authority of this section. In
case of contumacy or refusal to obey a subpena, any
district court of the United States or the United States
court of any territory or possession, or the District Court
of the United States for the District of Columbia, within
the jurisdiction of which said person guilty of contumacy
or refusal to obey is found or resides or is domiciled or
transacts business, or has appointed an agent for receipt
of service of process, upon application by the Attorney
General of the United States shall have jurisdiction to
issue to such person an order requiring such person to
appear before the Commission or a hearing officer, there
to produce pertinent, relevant, and nonprivileged docu-
mentary evidence if so ordered, or there to give testimony
touching the matter under investigation; and any failure
to obey such order of the court may be punished by said
court as a contempt thereof.

SEC. 10. (a) The Congress finds that the requirement
of the payment of a poll tax as a precondition to voting
(i) precludes persons of limited means from voting or
imposes unreasonable financial hardship upon such per-
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sons as a precondition to their exercise of the franchise,
(ii) does not bear a reasonable relationship to any legiti-
mate State interest in the conduct of elections, and
(iii) in some areas has the purpose or effect of denying
persons the right to vote because of race or color. Upon
the basis of these findings, Congress declares that the
constitutional right of citizens to vote is denied or
abridged in some areas by the requirement of the pay-
ment of a poll tax as a precondition to voting.

(b) In the exercise of the powers of Congress under
section 5 of the fourteenth amendment and section 2
of the fifteenth amendment, the Attorney General is
authorized and directed to institute forthwith in the
name of the United States such actions, including actions
against States or political subdivisions, for declaratory
judgment or injunctive relief against the enforcement
of any requirement of the payment of a poll tax as a
precondition to voting, or substitute therefor enacted
after November 1, 1964, as will be necessary to imple-
ment the declaration of subsection (a) and the purposes
of this section.

(c) The district courts of the United States shall have
jurisdiction of such actions which shall be heard and
determined by a court of three judges in accordance
with the provisions of section 2284 of title 28 of the
United States Code and any appeal shall lie to the Su-
preme Court. It shall be the duty of the judges desig-
nated to hear the case to assign the case for hearing at
the earliest practicable date, to participate in the hear-
ing and determination thereof, and to cause the case to
be in every way expedited.

(d) During the pendency of such actions, and there-
after if the courts, notwithstanding this action by the
Congress, should declare the requirement of the pay-
ment of a poll tax to be constitutional, no citizen of the
United States who is a resident of a State or political
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subdivision with respect to which determinations have
been made under subsection 4 (b) and a declaratory
judgment has not been entered under subsection 4 (a),
during the first year he becomes otherwise entitled to
vote by reason of registration by State or local officials
or listing by an examiner, shall be denied the right to
vote for failure to pay a poll tax if he tenders payment
of such tax for the current year to an examiner or to the
appropriate State or local official at least forty-five days
prior to election, whether or not such tender would be
timely or adequate under State law. An examiner shall
have authority to accept such payment from any person
authorized by this Act to make an application for list-
ing, and shall issue a receipt for such payment. The
examiner shall transmit promptly any such poll tax
payment to the office of the State or local official author-
ized to receive such payment under State law, together
with the name and address of the applicant.

SEc. 11. (a) No person acting under color of law shall
fail or refuse to permit any person to vote who is entitled
to vote under any provision of this Act or is otherwise
qualified to vote, or willfully fail or refuse to tabulate,
count, and report such person's vote.

(b) No person, whether acting under color 9f law or
otherwise, shall intimidate, threaten, or coerce, or at-
tempt to intimidate, threaten, or coerce any person for
voting or attempting to vote, or intimidate. threaten,
or coerce, or attempt to intimidate, threaten, or coerce
any person for urging or aiding any person -to vote or
attempt to vote, or intimidate, threaten, or coerce any
person for exercising any powers or duties under section
3 (a), 6, 8, 9, 10, or 12 (e).

(c) Whoever knowingly or willfully gives false infor-
mation as to his name, address, or period of residence
in the voting district for the purpose of establishing his
eligibility to register or vote, or conspires with another
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individual for the purpose of encouraging his false regis-
tration to vote or illegal voting, or l)ays or offers to pay
or accepts payment either for registration to vote or for
voting shall be fined not more than $10.000 or imprisoned
not more than five years, or both: Provided, however,
That this provision shall be applicable only to general,
special, or primary elections held solely or in part for
the purpose of selecting or electing any candidate for
the office of President, Vice President, presidential elector,
Member of the United States Senate, Member of the
United States House of Representatives, or Delegates
or Commissioners from the territories or possessions, or
Resident Commissioner of the Commonwealth of Puerto
Rico.

(d) Whoever, in any matter within the jurisdiction of
an examiner or hearing officer knowingly and willfully
falsifies or conceals a material fact, or makes any false,
fictitious, or fraudulent statements or representations,
or makes or uses any false writing or document knowing
the same to contain any false, fictitious, or fraudulent
statement or entry, shall be fined not more than $10,000
or imprisoned not more than five years, or both.

SEC. 12. (a) Whoever shall deprive or attempt to
deprive any person of any right secured by section 2, 3,
4, 5, 7, or 10 or shall violate section 11 (a) or (b), shall
be fined not more than $5,000, or imprisoned not more
than five years, or both.

(b) Whoever, within a year following an election in
a political subdivision in which an examiner has been
appointed (1) destroys, defaces, mutilates, or otherwise
alters the marking of a paper ballot which has been cast
in such election, or (2) alters any official record of voting
in such election tabulated from a voting machine or
otherwise, shall be fined not more than $5,000, or impris-
oned not more than five years, or both.
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(c) Whoever conspires to violate the provisions of
subsection (a) or (b) of this section, or interferes with
any right secured by section 2, 3. 4, 5, 7, 10, or 11 (a)
or (b) shall be fined not more than $5,000, or imprisoned
not more than five years, or both.

(d) Whenever any person has engaged or there are
reasonable grounds to believe that any person is about
to engage in any act or practice prohibited by section 2,
3, 4, 5, 7, 10, 11, or subsection (b) of this section, the
Attorney General may institute for the United States,
or in the name of the United States, an action for pre-
ventive relief, including an application for a temporary
or permanent injunction, restraining order, or other order,
and including an order directed to the State and State
or local election officials to require them (1) to permit
persons listed under this Act to vote and (2) to count
such votes.

(e) Whenever in any political subdivision in which
there are examiners appointed pursuant to this Act any
persons allege to such an examiner withiin forty-eight
hours after the closing of the polls that notwithstanding
(1) their listing under this Act or registration by an
appropriate election official and (2) their eligibilty to
vote, they have not been permitted to vote in such elec-
tion, the examiner shall forthwith notify the Attorney
General if such allegations in his opinion appear to be
well founded. Upon receipt of such notification, the
Attorney General may forthwith file with the district
court an application for an order providing for the mark-
ing, casting, and counting of the ballots of such persons
and requiring the inclusion of their votes in the total
vote before the results of such election shall be deemed
final and any force or effect given thereto. The district
court shall hear and determine such matters immediately
after the filing of such application. The remedy pro-
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vided in this subsection shall not preclude any remedy
available under State or Federal law.

(f) The district courts of the United States shall have
jurisdiction. of proceedings instituted pursuant to this
section and shall- exercise the sanie without regard to
whether a person asserting rights under the provisions
of this Act shall have exhausted any administrative or
other remedies that may be provided by law.

SEC. 13. Listing procedures shall be terminated in any
political subdivision of any State (a) with respect to
examiners appointed pursuant to clause (b) of section 6
whenever the Attorney General notifies the Civil Service
Commission, or whenever the District Court for the Dis-
trict of Columbia determines in an action for declaratory
judgment brought by any political subdivision with re-
spect to which the Director of the Census has determined
that more than 50 per centum of the nonwhite persons
of voting age residing therein are registered to vote,
(1) that all persons listed by an examiner for such sub-
division have been placed on the appropriate voting reg-
istration roll, and (2) that there is no longer reasonable
cause to believe that persons will be deprived of or de-
nied the right to vote on account of race or color in such
subdivision, and (b), with respect to examiners ap-
pointed pursuant to section 3 (a), upon order of the
authorizing court. A political subdivision may petition
the Attorney General for the termination of listing pro-

_cedures under clause (a) of this section, and may peti-
tion the Attorney General to request the Director of the
Census to take such survey or census as may be appro-
priate for the making of the determination provided for
in this section. The District Court for the District -of
Columbia shall have jurisdiction to require such sur-
vey or census to be made by the Director of the Census
and it shall require him to do so if it deems the Attorney
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General's refusal to request such survey or census to be
arbitrary or unreasonable.

SEC. 14. (a) All cases of criminal contempt arising
under the provisions of this Act shall be governed by
section 151 of the Civil Rights Act of 1957 (42 U. S. C.
1995).

(b) No court other than the District Court for the
District of Columbia or a court of appeals in any pro-
ceeding under section 9 shall have jurisdiction to issue
any declaratory judgment pursuant to section 4 or sec-
tion 5 or any restraining order or temporary or perma-
nen't injunction against the execution or enforcement
of any provision of this Act or any action of any Federal
officer or employee pursuant hereto.

(c) (1) The terms "vote" or "voting" shall include all
action necessary to make a vote effective in any primary,
special, or general election, including, but not limited to,
registration, listing pursuant to this Act, or other action
required by law prerequisite to voting, casting a ballot,
and having such ballot counted properly and included in
the appropriate totals of votes cast with respect to candi-
dates for- public or party office and propositions for which
votes are received in an election.

(2) The term "political subdivision" shall mean any
county or parish, except that where registration for vot-
ing is not conducted under the supervision of a county or
parish, the term shall include any other subdivision of a
State which conducts registration for voting.

(d) In any action for a declaratory judgment brought
pursuant to sectictn 4 or section 5 of this Act, subpenas
for witnesses who are required to attend the District
Court for the District of Columbia may be served in any
judicial district of the United States: Provided, That no
writ of subpena shall issue for witnesses without the
District of Columbia at a greater distance than one hun-
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dred miles from the place of holding court without the
permission of the District Court for the District of
Columbia being first had upon proper application and
cause shown.

SEC. 15. Section 2004 of the Revised Statutes (42
U. S. C. 1971), as amended by section 131 of the Civil
Rights Act of 1957 (71 Stat. 637), and amended by sec-
tion 601 of the Civil Rights Act of 1960 (74 Stat. 90).,
and as further amended by section 101 of the Civil Rights
Act of 1964 (78 Stat. 241), is further amended as follows:

(a) Delete the word "Federal" wherever it appears in
subsections (a) and (c);

(b) Repeal subsection (f) and designate the present-
subsections (g) and (h) as (f) and (g), respectively.

SEC. 16. The Attorney General and the Secretary of
Defense, jointly, shall make a full and complete study to
determine whether, under the laws or practices of any
State or States, there are preconditions to voting, which
might tend to result in discrimination against citizens
serving in the Armed Forces of the United States seeking
to vote. Such officials shall, jointly, make a report to
the Congress not later than June 30, 1966, containing the
results of such study, together with a list of any States
in which such preconditions exist, and shall include in
such report such recommendations for legislation as they
deem advisable to prevent discrimination in voting
against citizens serving in the Armed Forces of the
United States.

SEC. 17. Nothing in this Act shall be construed to deny,
impair, or otherwise adversely affect the right to vote of
any person registered to vote under the law of any State
or political subdivision.

SEC. 18. There are hereby authorized to be appropri-
ated such sums as are necessary to carry out the provi-
sions of this Act.

I
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SEc. 19, If any provision of this Act or the application
thereof to any person or circumstances is held invalid,
the remainder of the Act and the application of the pro-
vision to other persons not similarly situated or to other
circumstances shall not be affected thereby.

Approved August 6, 1965.

MR. JUSTICE BLACK, concurring and dissenting.
I agree with substantially all of the Court's opinion

sustaining the power of Congress under § 2 of the Fif-
teenth Amendment to suspend state literacy tests and
similar voting qualifications and to authorize the Attor-
ney General to secure the appointment of federal exam-
iners to register qualified voters in various sections of the
country. Section I of the Fifteenth Amendment provides.
that "The right of citizens of the United States to vote
shall not be denied or abridged by the United States or by
any State on account of race, color, or previous condition
of servitude.' In addition to this unequivocal command
to the States and the Federal Government that no citizen
shall have his right to vote denied or abridged because of
race or color, § 2 of the Amendment unmistakably gives
Congress specific power to go further and pass appropri-
ate legislation to protect this right to vote against any
method of abridgment no matter how subtle. Compare
my dissenting opinion in Bell v. Maryland, 378 U. S. 226,
318. I have no doubt whatever as to the power of
Congress under § 2 to enact the provisions of the Voting
Rights Act of 1965 dealing with the suspension of state
voting tests that have been used as notorious means to
deny and abridge voting rights on racial grounds. This
same congressional power necessarily exists to author-
ize appointment of federal examiners.- I also agree
with the judgment of the Court upholding § 4 (b) of



1018

356 U("IOIIER TRr [. 1t.i;.3.

Opinioi of BL. K: .T. 3,83 U. S.

the Act which sets out a formula for determining when
and where the major remedial sections of the Act take
effect. I reach this conclusion, however, for a somewhat
different reason than that stated by the Court. which is
that "the coverage formula is rational in both practice
and theory." I do pot base my conclusion on the fact
that the formula is rational, for it is enough for me that
Congress by creating this formula has merely exercised
its hitherto unquestioned and undisputed power to
decide when, where, and upon what conditions its laws
shall go into effect. By stating in specific detail that the
major remedial sections of the Act are to be applied in
areas where certain conditions exist, and by granting the
Attorney General and the Director of the Census unre-
viewable power to make the mechanical determination
of which areas come within the formula of § 4 (b), I
believe that Congress has acted within its established
power to set out preconditions upon which the Act is to go
into effect. See. e. g., Martin v. Mott, 12 Wheat. 19;
United States v. Bush & Co., 310 U. S. 371; Hirabayashi
v. United States, 320 U. S. 81.

Though, as I have said, I agree with most of the Court's
conclusions, I dissent from its holding that every part
of § 5 of the Act is constitutional. Section 4 (a), to
which § 5 is linked, suspends for five years all literacy
tests and similar devices in those States coming within
the formula of § 4 (b). Section 5 goes on to provide
that a State covered by § 4 (b) can in no way amend
its constitution or laws relating to voting without first
trying to persuade the Attorney General of the Urited
States or the Federal District Court for the District of
Columbia that the new proposed laws do not have the
purpose and will not have the effect of denying the right
to vote to citizens on account of their race or color. I
think this section is unconstitutional on at least two
grounds.
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(a) The Constitution gives federal courts jurisdiction
over cases and controversies only. If it can be said
that any case or controversy arises under this section
which gives the District Court for the District of Colum-
bia jurisdiction to approve or reject state laws or consti-
tutional amendments, then the case or controversy must
be between a State and the United States Government.
But it is hard for me to believe that a justiciable contro-
versy can arise in the constitutional sense from a desire
by the United States Government or some of its officials
to determine in advance what legislative provisions a
State may enact or what constitutional amendments it
may adopt. If this dispute between the Federal Govern-
ment and the States amounts to a case or controversy it
is a far cry from the traditional constitutional notion of a
case or controversy as a dispute over the meaning of
enforceable laws or the manner in which they are applied.
And if by this section Congress has created a case or
controversy, and I do not believe it has, then it seems to
me that the most appropriate judicial forum for settling
these important questions is this Court acting under its
original Art. III, § 2, jurisdiction to try cases in which a
State is a party.' At least a trial in this Court would
treat the States with the dignity to which they should
be entitled as constituent members of our Federal Union.

The form of words and the manipulation of presump-
tions used in § 5 to create the illusion of a case or con-
troversy should not be allowed to cloud the effect of that
section. By requiring a State to ask a federal court to
approve the validity of a proposed law which has in no
way become operative, Congress has asked the State to

IIf § 14 (b) of the Act by stating that no court other than the
District Court for the District of Columbia shall issue a judgment
under § 5 is an attempt to limit the constitutionally created original
jurisdiction of this Court, then I think that section is also
unconstitutional.

93-706 0 - 83 - 65
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secure precisely the type of advisory opinion our Con-
stitution forbids. As I have pointed out elsewhere, see
my dissenting opinion ill Griswold v. Connecticut, 381
U. S. 479, 507, n. 6, pp. 513-515. some of those drafting
our Constitution wanted to give the federal courts the
power to issue advisory opinions and propose new laws
to the legislative body. These suggestions were re-
jected. We should likewise reject any attempt by Con-
gress to flout constitutional limitations by authorizing
federal courts-to render advisory opinions when there is
no case or controversy before them. Congress has ample
power to protect the rights of citizens to vote without
resorting to the unnecessarily circuitous, indirect and
unconstitutional route it has adopted in this section. -

(b) My second and more basic objection to § 5 is that
Congress has here exercised its power under § 2 of the
Fifteenth Amendment through the adoption of means
that conflict with the most basic principles of the Consti-
tution. As the Court says the limitations of the power
granted under § 2 are the same as the limitations im-
posed on the exercise of any of the powers expressly
granted Congress by the Constitution. The classic for-
mulation of these constitutional limitations was stated
by Chief Justice Marshall when he said in McCulloch v.
Maryland, 4 Wheat. 316, 421, "Let the end be legitimate,
let it be within the scope of the constitution, and all
means which are appropriate, which are plainly adapted
to that end, which are not prohibited, but consist with
the letter and spirit of the constitution, are constitu-
tional." (Emphasis added.) Section 5, by providing
that some of the States cannot pass state laws or adopt
state constitutional amendments without first being com-
pelled to beg federal authorities to approve their policies,
so distorts our constitutional structure of government as
to render any distinction drawn in the Constitution be-
tween state and federal power almost meaningless. One
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of the most basic premises upon which our -structure of
government was founded was that the Federal Govern-

~ifi iva- 66 hivecertain specific and limited powersand
-aidott-prs was to be reserved either
"to the States respectively, or to the people."- Certainly
if i1FthW-r'6visions o, our Constitution which limit the
power of the Federal Government and reserve other
power to the States are to mean anything, they mean at
least that the States have power to pass laws and amend
their constitutions without first sending their officials
hundreds of miles away to beg federal authorities to ap-
prove them.2 Moreover, it seems to me that § 5 which
gives federal officials power to veto state laws they do
not like is in direct conflict with the clear command of
our Constitution that "The United States shall guarantee
to every State in this Union a Republican Form of Gov-
ernment." I cannot help but believe that the inevitable
effect of any such law which forces any one of the States
to entreat federal authorities in far-away places for ap-
proval of local laws before they can become effective is to

2The requirement that States come to Washington to have their
laws judged is reminiscent of the deeply resented practices used by,
the English crown in dealing with the American colonies. One of the
abuses complained of most bitterly was the King's practice of holding
legislative and judicial proceedings in inconvenient and distant places.
The signers of the Declaration of Independence protested that the
King "has called together legislative bodies at places unusual, un-
comfortable, and distant from the depository of their public Rec-
ords, for the sole purpose of fatiguing them into compliance with
his measures," and they objected to the King's "transporting us
beyond Seas to be tried for pretended offences." These abu.es
were fresh in the minds of the Framers of our Constitution and
in part caused them to include in Art. 3, § 2, the provision that crim-
inal trials "shall be held in the State where the said Crimes shall have
been committed." Also included in the Sixth Amendment was the
requirement that a defendant in a criminal prosecution be tried by a
"jury of the State and district wherein the crime shall have been com-
mitted, which district shall have been previously ascertained by law."



1022

360 O(C'TOBER T"IERI. 1965.

Opinion (if BLACK. ,I. 3S3 U.S.

create the impression that the State or States treated in
this way are little more than conquered provinces. And
if one law concerning voting can make the States plead
for this approval by a distant federal court or the United
States Attorney General. other laws on different subjects
carn force the States to seek the advance approval not
only of the Attorney General but of the President him-
self or any other chosen members of his staff. It is
inconceivable to me that such a radical degradation of
state power was intended in any of the provisions of our
Constitution or its Amendments. Of course I do not
mean to cast any doubt whatever upon the indisputable
power of the Federal Government to invalidate a state
law once enacted and operative on the ground that it
intrudes into the area of supreme federal power. But-
the Federal Government has heretofore always been con-
tent to exercise this power to protect federal supremacy
by authorizing its agents to bring lawsuits against state
officials once an operative state law has created an actual
case and controversy. A federal law which assumes the
power to compel the States to submit in advance any
proposed legislation they have for approval by federal
agents approaches dangerously near to wiping the States
out as useful and effective units in the government of
our country. I cannot agree to any constitutional inter-
pretation that leads inevitably to such a result.

I see no reason to read into the Constitution meanings
it'did not have when it w"as adopted and which havnt

I'W "q, , A Q.,'since. The proceedings of the original l
"'o'titutional Convention show beyond all doubt that
the power to veto or negative state laws was denied Con-
gress. On several occasions proposals were submitted to
the convention to grant this power to Congress. These
proposals were debated extensively and on every occasion
when submitted for vote they were overwhelmingly re-
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jected. The refusal to give Congress this extraordinary
power to veto state laws was based on the belief that if
such power resided in Congress the States would be help-
less to function as effective governments. 4  Since that-
time neither the Fifteenth Amendment nor any other
Amendment to the Constitution has given the slightest
indication of a purpose to grant Congress the power to
veto state laws either by itself or its agents. Nor does
any provision in the Constitution endow the federal
courts with power to participate with state legislative
bodies in determining what state policies shall be enacted
into law. The judicial power to invalidate a law in a
case or controversy after the law has become effective is
a long way from the power to prevent a State from pass-
ing a law. I cannot agree with the Court that Con-
gress-denied a power in itself to veto a state law-can
delegate this same power to the Attorney General or the
District Court for the District of Columbia. For the
effect on the States is the same in both cases-they can-
not pass their laws without sending their agents to the
City of Washington to plead to federal officials for their
advance approval.

In this and other prior Acts Congress has quite prop-
erly vested the Attorney General with extremely broad
power to protect voting rights of citizens against dis-
crimination on account of race or color. Section 5
viewed in this context is of very minor importance and
in my judgment is likely to serve more as an irritant to

' See Debates in the Federal Convention of 1787 as reported by
James Madison in Documents Illustrative of the Formation of the
Union of the American States (1927), pp. 605, 789, 856.

One speaker expressing what seemed to be the prevailing opinion
of the delegates said of the proposal, "Will any State ever agree to
be bound hand & foot in this manner. It is worse than making
mere corporations of them . ... " Id., at 604.
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the States than as an aid to the enforcement of the Act.
I would hold § 5 invalid for the reasons stated above with
full confidence that the Attorney General has ample
power to give vigorous, expeditious and effective protec-
tion to the voting rights 6f all citizens.8

"Section 19 of the Act provides as follow.:
"If any provision of this Act or the application thereof to any

person or circumstances is held invalid, the remainder of the Act
and the application of the provision to other persons not similarly
situated or to other circumstances shall not be affected thereby."
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PERSONNEL ADMINISTRATOR OF MASSACHUSETTS
ET AL. v. FEENEY

APPEAL FROB( THE UNITED STATES DISTRICT COURT FOR THE
DISTRI' OF MA88ACHUSETIS

No. 78-233. Argued February 26, 1979-Decided June 5, 1979

During her 12-year tenure as a state employee, appellee, who is not a
veteran, had passed a number of open competitive civil service examine.
tions for better jobs, but because of Massachusetts' veterans' preference
statute, she was ranked in each instance below male veterans who had
achieved lower test scores than appellee. Under the statute, all veterans
who qualify for state civil service positions must be considered for
appointment ahead of any qualifying nonveterans. The statutory pref-
erence, which is available to "any person, male or female, including a
nurse," who was honorably discharged from the United States Armed
Forces after at least 90 days of active service, at least one day of
which was during "wartime," operates overwhelmingly to the advantage
of males. Appellee brought an action in Federal District Court, alleging
that the absolute-preference formula established in the Massachusetts
statute inevitably operates to exclude women from consideration for the
best state civil service jobs and thus discriminates against women in
violation of the Equal Protection Clause of the Fourteenth Amend-
ment. A three-judge court declared the statute unconstitutional and
enjoined its operation, finding that while the goals of the preference
were legitimate and the statute had not been enacted for the purpose of
discriminating against women, the exclusionary impact upon women
was so severe as to require the State to further its goals through a
more limited form of preference. On an earlier appeal, this Court
vacated the judgment and remanded the case for further consideration
in light of the intervening decision in Washington v. Davis, 426 U. S.
229, which held that a neutral law does not violate the Equal Protec-
tion Clause solely because it results in a racially disproportionate impact
and that, instead, the disproportionate impact must be traced to a
purpose to discriminate on the basis of race. Upon remand, the Dis-
trict Court reaffirmed its original judgment, concluding that a veter-
ans' hiring preference is inherently nonneutral: because it favors a class
from which women have traditionally been excluded, and that the
consequences of the Massachusetts absolute-preference formula for the
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employment opportunities of women were too inevitable to have been
"unintended."

Hdd: Massachusetts, in granting an absolute lifetime preference to
veterans, has not discriminated against women in violation of the Equal
Protection Clause of the Fourteenth Amendment. Pp. 271-281.

(a) Classifications based upon gender must -bear a close and substan-
tial relationship to important governmental objectives. Although pub-
lie employment is not a constitutional right and the States have wide
discretion in framing employee qualifications, any state law overtly or
covertly designed to prefer males over females in public employment
would require an exceedingly persuasive justification to withstand a
constitutional challenge under the Equal Protection Clause. Pp. 271-273.

(b) When a statute gender-neutral on its face is chaUenged on the
ground that its effects upoi women are disproportionably adverse, a
twofold inquiry is appropriate. The first question is whether the
statutory classification is indeed neutral in the sense that it is not
gender-based. If the classification itself, covert or overt, is not based
upon gender, the second question is whether the adverse effect reflects
invidious gender-based discrimination. Pp. 273-274.

(c) Here, the appellee's concession and the District Court's finding
that the Massachusetts statute is not a pretext for gender discrimination
are clearly correct. Apart from the fact that the definition of "vet-
erans" in the statute has always been neutral as to gender and that
Massachusetts has consistently defined veteran status in a way that has
been inclusive of women who have served in the military, this is not a
law that can plausibly, or even rationally, be explained only as a gender-
based classification. Significant numbers of nonveterans are men, and
all nonveterans-male as well 9s female-are placed at a disadvantage.
The distinction made by the Massachusetts statute is, as it seems to be,
quite simply between veterans and nonveterans, not between men and
women. Pp. 274-275.

(d) Appellee's contention that this veterans' preference is "inherently
nonneutral" or "gender-biased" in the sense that it favors a status
reserved under federal military policy primarily to men is wholly at odds
with the District Court's central finding that Massachusetts has not
offered a preference to veterans for the purpose of discriminating
against women; nor can it be reconciled with the assumption made by
both the appellee and the District Court that a more limited hiring
preference for veterans could be sustained, since the degree of- the
preference makes no constitutional difference. Pp. 276-278. *

(e) While it would be disingenuous to say that the adverse con-
sequences of this legislation for women were unintended, in the sense
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that they were not volitional or in the sense that they were not fore.
seeable, nevertheless "discriminatory purpose" implies more than intent
as volition or intent as awareness of consequences; it implies that the
decisionmaker selected or -reaffirmed a particular course of action at
least in part "because of," not merely "in spite of," its adverse effects
upon an identifiable group. When the totality of legislative actions
establishing and extending the Massachusetts veterans' preference are
considered, the law remains what it purports to be: a preference for
veterans of either sex over nonveterans of either sex, not for men or
women. Pp."278-280.

(f) Although absolute and permanent preferences have always been
subject to the objection that they give the veteran more than a square
deal, the Fourteenth Amendment "cannot be made a refuge from ill-
advised . . . laws." District of Columbia v. Brooke, 214 U. S. 138,
150. The substantial edge granted to veterans by the Massachusetts
statute may reflect unwise policy, but appellee has simply failed to

* demonstrate that the law in any way reflects a purpose to discriminate
on the basis of sex. Pp. 280-281.

451 F. Supp. 143, reversed and remanded.

STwwMr, J., delivered the opinion of the Court, in which BURGER, C. J.,
and WHrrz, PowELL, BLACKMUN, REHNQUIST, and STEVENS, JJ., joined.
SrnvzNs, J., filed a concurring opinion, in which WHrrE, J., joined, post,
p. 281. MARSHALL, J., filed a dissenting opinion, in which BRENNAN, J.,
joined, pos, p. 281.

Thomas R. Kiley, Assistant Attorney General of Massachu-
setts, argued the cause for appellants. With him on the brief
were Francis X. Bellotti, Attorney General, and Edward F.
Vena, Assistant Attorney General.

Richard P. Ward argued the cause for appellee. With him
on the brief were Stephen B. Perlman, Eleanor D. Acheson,
John H. Mason, and John Reinstein.*

*Briefs of amici curiae urging reversal were filed by Solicitor General
McCree, Deputy Solicitor General Eaaterbrook, and William C. Bryson for
the United States; and by John J. Curtain, Jr., for the American Legion.

Samuel J. Rabinove and Phyllis N. Segal filed a brief for the National
Organization for Women et al. as amici curiae urging affirmance.

Briefs of amici curiae were filed by Deanne Siemer for the United States
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VILLAGE OF ARLINGTON HEIGHTS ET AL. V. METRO-
POLITAN HOUSING DEVELOPMENT CORP. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 75-616. Argued October 13, 1976-Deciddd January 11, 1977

Respondent Metropolitan Housing Development Corp. (MHDC), a
nonprofit developer, contracted to purchase a tract within the bound-
aries of petitioner Village in order to build racially integrated low- and
moderate-income housing. The contract was contingent upon securing
rezoning as well as federal housing assistance. MHDC applied to the
Village for the necessary rezoning from a single-family to a multiple-
family (R-5) classification. At a series of Village Plan Commission
public meetings, both supporters and opponents touched upon the fact
that the project would probably be racially integrated. Opponents also
stressed zoning factors that pointed toward denial of MHDC's appli-
cation: The location had always been zoned single-family, and the Vil-
lage's apartment policy called for limited use of R-5 zoning, primarily
as a buffer between single-family development and commercial or
manufacturing districts, none of which adjoined the project's proposed
location. After the Village denied rezoning, MHDC and individual
minority respondents filed this suit for injunctive and declaratory
relief, alleging that the denial was racially discriminatory and violated,
inter alia, the Equal Protection Clause of the Fourteenth Amendment
and the Fair Housing Act. The District Court held that the Village's
rezoning denial was motivated not by racial discrimination but by a
desire to protect property values and maintain the Village's zoning plan.
Though approving those conclusions, the Court of Appeals reversed,
finding -that the "ultimate effect" of the rezoning denial was racially
discriminatory and observing that the denial would disproportionately
affect blacks, particularly in view of the fact that the general suburban
area, though economically expanding, continued to be marked by resi-
dential segregation. Held:

1. MHDC and at least one individual respondent have standing to
bring this action. Pp. 260-264.

(a) MHDC has met the constitutional standing requirements by
showing injury fairly traceable to petitioners' acts. The challenged
action of the Village stands 'as an absolute barrier to constructing the
housing for which MHDC had contracted, a barrier which could be
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removed if injunctive relief were granted. MHDC, despite the con-
tingency provisions in its contract, has suffered economic injury based
upon the expenditures it made in support of its rezoning petition, as
well as noneconomic injury from the defeat of its objective, embodied
in its specific project, of making suitable low-cost housing available
where such housing is scarce. Pp. 261-263.

(b) Whether MHDC has standing to assert the constitutional
rights of its prospective minority tenants need not be decided, for at
least one of the individual respondents, a Negro working in the Village
and desirous of securing low-cost housing there but who now lives 20
miles away, has standing. Focusing on the specific MHDC project,
he has adequately alleged an "actionable causal relationshTp" between
the Village's zoning practices and his asserted injury. Warth v. Seldin,
422 U. S. 490, 507. Pp. 263-264.

2. Proof of a racially discriminatory intent or purpose is required to
show a violation of the Equal Protection Clause of the Fourteenth
Amendment, and respondents failed to carry their burden of proving
that such an intent or purpose was a motivating factor in the-Village's
rezoning decision. Pp. 264-271.

(a) Official action will not be held unconstitutional solely because
it results in a racially disproportionate impact. "[Such] impact is not
irrelevant, but it is not the sole touchstone of an invidious racial dis-
crimination." Washington v. Davis, 426 U. S. 229, 242. A racially
discriminatory intent, as evidenced by such factors as disproportionate
impact, the historical background of the challenged decision, the specific
antecedent events, departures from normal procedures, and contem-
porary statements of the decisionmakers, must be shown. Pp. 264-268.

(b) The evidence does not warrant overturning the concurrent
findings of both courts below that there was no proof warranting the
conclusion that the Village's rezoning decision was racially motivated.
Pp. 268-271.

3. The statutory question whether the rezoning decision violated the
Fair Housing Act of 1968 was not decided by the Court of Appeals and
should be considered on remand. P. 271.

517 F. 2d 409, reversed and remanded.

POWELL, J., delivered the opinion of the Court, in which BURGER. C. J.,
and STw&Ra, BLAcKMUN, and REHNQUIST, JJ., joined. MARSHALL, J.,

filed an opinion concurring in part and dissenting in part, in which
BRENNAN, J., joined, post, p. 271. WHITE, J., filed a dissenting opinion,
post, p. 272. STEVENS, J., took no part in the consideration or decision of
the case.
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Jack M. Siegel argued the cause and filed briefs for
petitioners.

F. Willis Caruso argued the cause for respondents. With
him on the briefs were Carol M. Petersen and Robert G.
Schwemm.*

MR. JUSTICE POWELL delivered the opinion of the Court.

In 1971 respondent Metropolitan Housing Development
Corporation (MHDC) applied to petitioner, the Village of
Arlington Heights, Ill., for the rezoning of a 15-acre parcel
from single-family to multiple-family classification. Using
federal financial assistance, MHDC planned to build 190
clustered townhouse units for low- and moderate-income
tenants. The Village denied the rezoning request. MHDC,
joined by other plaintiffs who are also respondents here,
brought suit in the United States District Court for the
Northern District of Illinois.' They alleged that the denial
was racially discriminatory and that it violated, inter alia,
the Fourteenth Amendment and the Fair Housing Act of 1968,
82 Stat. 81, 42 U. S. C. § 3601 et seq. Following a bench
trial, the District Court entered judgment for the Village, 373
F. Supp. 208 (1974), and respondents appealed. The Court
of Appeals for the Seventh Circuit reversed, finding that the
"ultimate effect" of the denial was racially discriminatory,
and that the refusal to rezone therefore violated the Four-
teenth Amendment. 517 F. 2d 409 (1975). We granted

*Briefs of amici curiae urging affirmance were filed by Conrad N. Bagne
for the American Society of Planning Officials, and by Abe Fortas and
Stephen C. Shamberg for the League of Women Voters of the United
State& et al.

1 Respondents named as defendants both the Village and a number of
its officials, sued in their official capacity. The latter were the Mayor, the
Village Manager, the Director of Building and Zoning, and the entire
Village Board of Trustees. For convenience, we will occasionally refer
to all the petitioners collectively as "the Village."



1031

ARLINGTON HEIGHTS v. METROPOLITAN HOUSING CORP. 255

252 Opinion of the Court

the Village's petition for certiorari, 423 U. S. 1030 (1975),
and now reverse. I

Arlington Heights is a suburb of Chicago, located about
26 miles northwest of the downtown Loop area. Most of the
land in Arlington Heights is zoned for detached single-family
homes, and this is in fact the prevailing land use. The
Village experienced substantial growth during the 1960's, but,
like other communities in northwest Cook County, its popu-
lation of racial minority groups remained quite low. Ac-
cording to the 197_0 census, only 27 of the Village's 64,000
residents were black.

The Clerics of St. Viator, a religious order (Order), own
an 80-acre parcel just east of the center of Arlington Heights.
Part of the site is occupied by the Viatorian high school, and
part by the Order's three-story novitiate building, which
houses dormitories and aMontessori school. Much of the
site, however, remains vacant. Since 1959, when tue Village
first adopted a zoning ordinance, all the land surrounding
the Viatorian property has-been zoned R-3, a single-family
specification with relatively small minimum lot-size require-
ments. On three sides of the Viatorian land there are single-
family homes just across a street; to the east the Viatorian
property directly adjoins the backyards of other single-family
homes.

The Order decided in 1970 to devote some of its land to
low- and moderate-income housing. Investigation revealed
that the most expeditious way to build such housing was to
work through a nonprofit developer experienced in the use
of federal housing subsidies under § 236 of the National
Housing Act, 48 Stat. 1246, as added and amended, 12 U. S. C.
§ 1715z-1.1

2Section 236 provides for "interest reduction payments" to owners of
rental housing projects which meet the Act's requirements, if the savings
are passed on to the tenants -in accordance with a rather complex formula.
Qualifying owners effectively pay 1% interest on money borrowed to
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WASHINGTON, MAYOR OF WASHINGTON, D. C.,
ET AL. v. DAVIS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 74-1492. Argued March 1, 1976-Decided June 7, 1976

Respondents Harley and Sellers, both Negroes (hereinafter respond-
ents), whose applications to become police officers in the District
of Columbia had been rejected, in an action against District of
Columbia officials (petitioners) and others, claimed that the
Police Department's recruiting procedures, including a written
personnel test (Test 21), were racially discriminatory and violated
the Due Process Clause of the Fifth Amendment, 42 U. S. C.
§ 1981, and D. C. Code § 1-320. Test 21 is administered gen-
erally to prospective Government employees to determine whether
applicants have acquired a particular level of verbal skill. Re-
spondents contended that the test bore no relationship to job
performance and excluded a disproportionately high-number-of
Negro applicants. Focusing solely on Test 21, the parties filed
cross-motions for summary judgment. The District Court, noting
the absence of any claim of intentional discrimination, found that
respondents' evidence supporting their motion warranted the con-
clusions that (a) the number of black police officers, while sub-
stantial, is not proportionate to the city's population mix; (b) a
higher percentage of blacks fail the test than whites; and (c) the
test has not been validated to establish its reliability for measur-
ing subsequent job performance. While that showing sufficed
to shift the burden of proof to the defendants in the action, the
court concluded that respondents were not entitled to relief, and
granted petitioners' motion for summary judgment, in view of
the facts that 44% of new police recruits were black, a figure
proportionate to the blacks on the total force and equal to the
number of 20- to 29-year-old blacks in the recruiting area; that
the Police Department had affirmatively, sought to recruit blacks,
many of whom passed the test but failed to report for duty;
and that the test waA .a useful indicator of training school per-
formance (precluding the need to show validation in terms of
job performance) and was not designed to, and did not, dis-
criminate against otherwise qualified blacks. Respondents on
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appeal contended that their summary judgment motion (which
was based solely on the contention that Test 21 invidiously
discriminated against Negroes in violation of the Fifth Amend-
ment) should have been granted. The Court of Appeals reversed,
and directed summary judgment in favor of respondents, having
applied to the constitutional issue the statutory standards enun-
ciated in Griggs v. Duke Power Co., 401 U. S. 424, which held
that Title VII of the Civil Rights Act of 1964, as amended,
prohibits the use of tests that operate to exclude members of
minority groups, unless the employer demonstrates that the
procedures are substantially related to job performance. The
court held that the lack of discriminatory intent in the enact-
ment and administration of Test 21 was irrelevant; that the
critical fact was that four times as many blacks as whites failed
the test; and that such disproportionate impact sufficed to estab-
lish a constitutional violation, absent any proof by petitioners
that the test adequately measured job performance. Held:

1. The Court of Appeals erred in resolving the Fifth Amend-
ment issue by applying standards applicable to Title VII cases.
Pp. 238-248.

(a) Though the Due Process Clause of the Fifth Amendment
contains an equal protection component prohibiting the Govern-
ment from invidious discrimination, it does not follow that a law
or other official act is unconstitutional solely because it has a
racially disproportionate impact regardless of whether it reflects
a racially discriminatory purpose. Pp. 239-245.

(b) The Constitution does not prevent the Government from
seeking through Test 21 modestly to upgrade the communicative
abilities of its employees rather than to be satisfied with some
lower level of competence, particularly where the job requires
special abilities to communicate orally and in writing; and
respondents, as Negroes, could no more ascribe their failure to
pass the test to denial of equal protection than could whites who
also failed. Pp. 245-246.

(c) The disproportionate impact of Test 21, which is neutral
on its face, does not warrant the conclusion that the test was a
purposely discriminatory device, and on the facts before it the
District Court-properly held that any inference of discrimination

_was unwarranted. P. 246.
(d) The rigorous statutory standard of Title VII involves a

more probing judicial review of, and less deference to, the seem-
ingly reasonable acts of administrators and executives than is
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appropriate under the Constitution where, as in this case, special
racial impact but no discriminatory purpose is claimed. Any
extension of that statutory standard should await legislative
prescription. Pp. 246-248.

2. Statutory standards similar to those obtaining under Title
VII were also satisfied here. The District Court's conclusion
that Test 21 was directly related to the requirements of the police
training program and that a positive relationship between the
test and that program was sufficient to validate the test (wholly
aside from its possible- relationship to actual performance as a
police officer) is fully supported on the record in this case, and
no remand to establish further validation is appropriate. Pp.
248-252.

168 U. S. App. D. C. 42, 512 F. 2d 956, reversed.

WHITE, J., delivered the opinion of the Court, in which BURGER,

C. J., and BLACKMUN, POWELL, REHNQUIST, and STEVENS, JJ.,
joined, and in Parts I and II of which STEWART, J., joined. STE-
VENS, J., filed a concurring opinion, post, p. 252. BRENNAN, J., filed
a dissenting opinion, in which MARSHALL, J., joined, post, p. 256.

David P. Sutton argued the cause for petitioners.
With him on the briefs were C. Francis Murphy, Louis
P. Robbins, and Richard W. Barton.

Richard B. Sobol argued the cause for respondents
Harley et al. With him on the briefs were George
Cooper, Richard T. Seymour, Marian Wright Edelman,
Michael B. Trister, and Ralph J. Temple. Mark L.
Evans argued the cause for the Commissioners of the
United States Civil Service Commission as respondents
under this Court's Rule 21 (4). With him on the brief
were Solicitor General Bork, Assistant Attorney Gen-
eral Lee, Ronald R. Glancz, and Harry R. Silver.*

*R. Lawrence. Ashe, Jr., and Susan A. Cahoon filed a brief for
the Executive Committee of the Division of Industrial-Organizational
Psychology (Div. 14) of the American Psychological Assn. as amicus
curiae urging reversal.

Jack Greenberg, James M. Nabrit III, Charles Stephen Ralston,
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HermM LODGE et al,
Ph"Wiffs-Ap

V.

J. . BUXTON @t a, Defenanats,

Ray W et aL
Defndants-Appelast.

No. 7S0-.L

United State. Court of Appeals,
- Fifth Circuit.

Unit B

March 2D0, 1981.

In an action to have a county's system
of aarge elections declared invalid as vio-
lative of the Frt, Fourteenth and Fif.
teenth Amendments to the United States
Constitution and certain statutes, the Unit-
ed States District Court for the Southern
Di of Georgia at Augusta, Anthony A.
Alaimo, Chief Judge, held for the plaintiffs
and ordered a chae of the system. On
appeal by the defendants, the Court of Ap.
peals, Fay, Circuit Judge, held that: (1)
District Court's conclusion that historical
and present discrimination operated in con.
junction with officially sanctioned electoral
system to unfairly limit acces of Blacks to
political process was not cearly erroneous,
and same was true of District Courts find.
ing that state policy behind at-large eleo-
tion system, although neutral In origin, had
been subverted to invidious purposes, and
(2) District Court acted properly in its pro-
vision for relief.-

Affirmed.

Henderson, Circuit Judge, dissented
and filed opinion.

L Elections el2
At-large voting is not per me unconsti-

tutional. U.&C.A.Const. Amends. 1, 14, 16;
42 USCA. 55 It71, 1971(aXl); Voting
Rights Act of 16, 2, 42 U.&C.A 51978

2. Electlom 4w1
No group, whether racially or ethnical-

ly Identifible, has a right to elect repxr
sentatives proportionate to its voting power
in community. U.S&C.A.Const. Amedls. 1,
14, 15; 42 U.8.C.. if 1971, 1W71(aX1);
Voting Rights Act of 196, 2, 42 U.&C.A

Even consistent defeat at polls by ra-
ci minority does not alone give rise to
constitutional caims. U.&C.A.Const.
Amends. 1, 14, 15; 42 U.S&CA 5f 1*71,
1971(aXl); Voting Rights Act of 1965M12,
42 U.C.. J 1978.

4. Electdon *w12
To secure finding that election law,

racially neutral on its face, is unconstitu-
tional, plaintiff must prove that it was con-
ceived or maintained with intent or purpose
of promoting invidious discrimination. U.&
C.A.Const. Amends. 1, 14. 15; 42 U.S.C.A.
it 1971, 1971(aXl); Voting Rights Act of
196, J 2, 42 U.&CA f 178.

L Electlonse O12
In voting dilution case, plantiff was

required to establish that racially neutral
at-large system was created or maintained
for purpose of preventing minority groups
from effectively participating in the eleo.
toral process. U.&C.A.Cons-L Amends. 1,
14, 15; 42 U.SC.A. i5 1971, 1971(aXl);
Voting Rights Act of 19,52, 42 U.SC.A.

6 Elections *12
Second section of Voting Rights Act

does not provide remedy for conduct not
covered by Fifteenth Amendment. U.&C.
A.Const. Amend. 15; Voting Rights Act of
196.52 , 42 U.&C.A. 1978.

7. Constitutional Law ew21l3
Electons 4m12
Plaintiff bringing voting dilution ame

attacking electoral system that is racially
neutral on its face may challenge such sys-

93-706 0 - 83 - 66



1036

LODGE v.
- Ca"MmrJ

tern on grounds that it violates either Four-
teenth or Fifteenth Amendment. U.S.C.A.
Cont. Amends. 14, 15.

& Election ,12
Plaintiff challenging at-large voting

system must prove that system was created
or maintained for purpose of limiting access
of or excluding Blacks from effective par-
ticipation in that system. U.&C.A.Const.
Amends. 1, 14, 15; 42 U.S.C.A. § 1971;
Voting Rights Act of 196, 5 2, 42 U.SC.A.
§ leIM

Racially definable group may challenge
electoral system on dilution grounds only if
it can be shown that system invidiously
operates to detriment of their interests, and
unresponsiveness may be necessary element
to maintenance of action, but although
proof of unresponsiveness alone does not
give rise to Inference that system Is main-
tained for discriminatory purposes, and con-
clusion must be reached only In light of
totality of circumstances presented, direct
evidence of intent is not required. U.S.C.A.
Const. Amends. 1, 14, 15; 42 U.&C.A.
5 1971; Voting Rights Act of 1966, § 2, 42
U.SC.A. I 1978.

10. Constitutional Law 4=21L3
Electons **12
Essential element of prima facie case

under Fourteenth or Fifteenth Amendment
assrting unconstitutional vote dilution
through maintenance of at-large electoral
system is proof of unresponsiveness by pub-
lic body in question to group claiming inju-
ry, but responsiveness is determinative fac-
tor only in its absence, and proof of unre-
sponsiveness does not establish prima facie
case sufficient to shift burden of proof to
party defending constitutionality. U.S.C.A.
Const. Amends. 1, 14, 15; 42 U.S.C.A.

S1971; Voting Rights Act of 1966, § 2, 42
U.S.C.A. J 1978.

11. Elections OM12
Criteria of Zimmer case, i. e., lack of

-aocemAto proems of slating candidates, un-

BUXTON 1359
is t" (IMI) ,

responsiveness of legislators to minority's
particular interests, tenuous state policy un-
derlying preference for multimember or at-
large districting, existence of past discrimi.
nation in general precluding effective par-
ticipation in election system, existence of
large districts, majority vote requirements,
antisingle shot voting provisions, and lack
of provisions for at-large candidates run-
ning from particular geographical subdis-
tricts may be indicative but are not disposi-
tive on question of intent, and are relevant
only to extent that they allow trial court to
draw inference of intent and, being not
exclusive indicia of discriminatory purpose,
may in given case be replaced or supple-
mented by more meaningful factors. U.S
C.A.Const. Amends. 1, 14, 15; 42 U.S.C.A.
§ 1971; Voting Rights Act of 1966, 5 2, 42
U.S.C.A.5 1978

12. Federal Courts OwS5
In vote dissolution case, Court of Ap-

peals will give great deference to judgment
of trial court which is in far better position
to evaluate local political, social and eco-
nomic realities than is Court of Appeals.
U.S.C.A.Const. Amends. 1, 14, 15; 42 U.9
C.A. § 1971; Voting Rights Act of 1965 2,
42 U.S.C.A. § 1973.

13. Elections **12
Bloc voting is not illegal, but inquiry

into voting patterns is relevant, and plain-
tiff would be hard pressed to prove that
system was being maintained for invidious
purposes, without proof of bloc voting.
U.S.C.A.Const. Amends. 1, 14, 15; Voting
Rights Act of 1966, § 2,42 U.SC.A. § 197.

14. Counties 4=38
In suit to have county's system of at-

large elections declared invalid, district
court's conclusion that effect of historical
discrimination was to restrict opportunity
of Blacks to participate in electoral process
in the present was not clearly erroneous,
and same was true of district court's find-
ing of unresponsiveness and insensitivity to
legitimate rights of county's Black residents
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and of conclusion that Blacks in county
suffered from sever socioeconomic depres-
sion which was caused at least In part by
put discrimination and which had a direct
negative impact on opportunity for Blacks
to effectively participate in electoral proc-
ess U.S.C.A. Const. Amen& 1, 14, 16; 42
UaCA. § 1971; Voting Rights Act of 1966,
52, 42 U.SCA. j 1978.

15 Ceimt e MZ

In sut to have county's system of at-
arge elections deela invaidK district

court's conclusion that historical and
present discrimination operated in conjunc-
tion with otrially sanctioned electoral sys-
tem to unfairly limit access of Blacks to
poliUcal' prove was not clearly erroneous,
and same was true of court's finding that
state policy behind at-large election system,
although neutral in origin, had been sub-
verted to invidious purposes U.S.C.A.
Cost. Amends. 1, 14, 15; 42 U.S.C.A.
5 1971; Voting Rights Act of 1966, 2, 42
U.S.C.A.§ 19f8.

IL COeMtM OW38
In action to have-oounty's system of

at-large elections deckred invalid, well-sup-
ported or not clearly erroneous conclusions
of district court properly permitted district
court to draw inference that at-large elect.
toral system had been maintained for pur-
pose of restricting access of county's Black
resident. to that system and was being
maintained for invidious purposes U.S.C.
A.Const. Amends 1, 14, 15; 42 U.S.C.A.
j 1971; Voting Rights Act of 1965, 92, 42
U.CJ . IM8; GaCode, i5 8401, 84-
606, 84-1810(b), 84A-M08

17. Coutlq em
On finding that county's system of at-

lag elections was being iiiintalned for
invidious purposes, district court properly
ordered that five county commissioners for
county be elected in singe-member districts
in all future eletion an properly adopted
original plan submitted by plaintiff, plan
having substantlaly smaller population de-

viations among districts than plan sub-
mitted by defendants. U.8.C.AConst.
Amends. 1, 14, 15; 42 U.S.CA. f 1911;
Voting Rights Act of 1965, 2, 42 U..CA.
I 1978; Ga.Code, f 84401, 84-06 8
1810(b), 84A-90.

E. Freeman Leverett, Elberton, Ga, PM.
ston B. Lewis, Jr., Waynesboro, Ga, for
defendants-appellants.

David F. Walbert, Atlanta, Ga., Robert
W. Cullen, A.ugusta, Ga., Laughlin Mo-
Donald, Neil Bradley, H. Christopher
Coates, Atlanta, Ga., for plaintiffsap-
pelleeL

Thomas M. Keeling, J. Gerald Hebert,
Attys, Dept. of Justice, Washington, D. C.,
for amicus curiae U. S. A.

Appeal from the United States District
Court for the Southern District of Georgia.

Before JONES, FAY and HENDERSON,
Circuit Judge.

FAY, Circuit Judge:
Plaintiff class, consisting of all Black res-

idents of Burke County, Georgia, brought
this action to have that county's system of
at-large elections declared Invalid as viola-
tive of the First, Fourteenth and Fifteenth
Amendments to the United States Constitu-
tion and Title 42 U.S.C. 55 1971 and 1978
The District Court for the Southern District
of Georgia held for the plaintiffs, on the
grounds that the at-large election process
was maintained for the purpose of limiting
llack access to the political system in viola-
tion of their Fourteenth and Fifteenth
Amendment rights Accordingly, the Dis-
trict Court ordered that the existing system
of at-large elections be abandoned and that
the county be divided into five district.
with each district electing one county com-
missioner. We affirm the judgment of the
District Court in all respect&

FACTS,

This case arose in Burke County, a large
and predominantly rural county in southern
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Georgia. In fact Burke County is the
second largest of Georgia's 159 counties in
term of the area it encompassesI Burke is
similar to many rural counties in Georgia in
that its economic base is predominantly ag.
ricultural. The county's population is some.
what over 10,000 people, a slight majority
of whom are Black.s No Black has ever
been elected to the county commission in
Burke County.

This suit was filed in 1976 by various
named plaintiffs as representatives of the
clas of all Black residents of Burke Coun.
ty.3 It alleged that the county's system of
at-large elections violated plaintiff's First,
Fourteenth and Fifteenth Amendment
rights, as well as their rights under Section
2 of the Voting Rights Act of 1966, 42
U.S.C. § 1978, and the Reconstruction Act,
I. Burke County Is 832 square miles In areas,

snakinl It approxlmateW the size of two-thirds
of the State of Rhode island.

TOTAL

OC
ISc

1975
1970

1950
1940
1930

18.700
13.248
20.5"6
23.456
26.520
29.224

1361
42'U.S.C. 5 1971, by diluting the signiti-
canes of the Black vote, thereby unconstitu.
tionally restricting their right to meaning.
fMi aeess to and participation in the elec-
toral process.

After a trial, during which both parties
offered voluminous evidence In support of
their respective positions, the District Court
held for plaintiff. The court concluded that
the at-large system had been maintained
for the purpose of limiting Black pticipa-
tion in the electoral process The court
entered an order, setting forth the findings
of fact and conclusions of law, requiring
Burke County to elect five county commis-
sioners, one from each of five districts into
which the county was to be divided.' The
court's order of October 26, 1978 was to be
effectuated by the time of the general elec-

2. The following population table s taken from
the District Court's Rnig of fact and cooclu-
Mons of law:

*a

PERCENTAGE
b"

42%
40%
34%
29%
25%
22%

58%
60%ee%
71%
75%
78%

Percentage is to the nearest whole percent.
*b

The "percentaSe white" figure Includee a category labelled "foreign born white"; the
greatest number in this group was 43. in 1930. After 190 this statistic apparently was
not kept.

ec
The 1975 figure. are a mld-census estitea taken from plaintiffs' exhibit 191.

In addition the record Indicats that the dispar-
ity In size between the White and Black real.
dents of Burke County has continued to de-
crease since 1975. so that the current Black
m&oty Is very slighL

Total
District Populatio

i 3.736
2 3.673
3 3.56
4 3Me
5 3,661

Black
Popilaton M%

a,89e (77.6)2.753_ (74.9)
1,014 (53.2)

•1.52 (51.6)
3,570 (43.9)

3. The class was actually certified by Judge
Alaimo on May 132, 197, som nwoth
after suit was filed.

4. The following table shows a breakdown of
-the population of the districts In the plan -
lected by the District Court as to race and
voting aSe and percentage devraUon by disuct

White

837 (22.4)
920 (25.1)

1.681 (48.8)
1.736 (4&4)
2.001 (57.1)

Deviation
+2.3
+ 0.5
-1.6
-I.

+ 0.3

(
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UNITED JEWISH ORGANIZATIONS OF WILLIAMS-
BURGH, INC.,ET AL. v. CAREY, GOVERNOR OF

NEW YORK, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE
SECOND CIRCUIT

No. 75-104. Argued October 6, 1976--Decided March 1, 1977

After New York State had submitted for the approval of the Attorney
General its 1972 reapportionment statute with respect to Kings County
and two other counties which were subject to §§ 4 and 5 of the Voting
-lRights Act of 1965, he concluded that as to certain districts in Kings
County the State had not met its burden under § 5 of demonstrating that
the redistricting had neither the purpose nor the effect of abridging the
right to vote by reason of race or color. In May 1974 the State sub-
mitted to the Attorney General a revision of those portions of the 1972
plan to which he had objected, including provisions for elections to the
state senate and assembly from Kings County. The 1974 plan did not
change the number of district with nonwhite majorities but did chafige
the size of the nonwhite majorities in most of those districts. To attain a
nonwhite majority of 65%, which it was felt would be acceptable to the
Attorney General for the assembly district in which the Hasidic Jewish
community was located (which had been 61% nonwhite under the 1972
plan), a portion of the white population, including part of the Hasidic
community, was reassigned to an adjoining district, and that community
was also split between two senatorial districts though it had been within
one such district under the 1972 plan. Petitioners, on behalf of the
Hasidic community, brought this suit for injunctive and declaratory relief,
alleging that the 1974 plan violated their rights under the Fourteenth
and Fifteenth Amendments. Petitioners contended that the plan "would
dilute the value of [their] franchise by halving its effectiveness," solely
for the purpose of achieving a racial quota, and that they were assigned
to electoral districts solely on the basis of race. Upon motions by the
Attorney General (who had advised the State that he did not object to
the 1974 plan) and an intervenor, the District Court dismissed the
complaint, holding that petitioners enjoyed no constitutional right in
reapportionment to separate community recognition as Hasidic Jews;
that the redistricting did not disenfranchise them; and that racial con-
siderations were permissible to correct past discrimination. The Court
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of Appeals affirmed. Noting that the 1974 plan left approximately
70% of the Kings County senate and assembly districts with white
majorities and that only 65% of the county was white, the court held
that the plan would not underrepresent the white population. The
court, relying on Allen v. State Board of Elections, 393 U. S. 544, 569,
concluded that a State could use racial considerations in an effort to
secure the approval of the Attorney General under the Voting Rights
Act, reasoning that the Act contemplated that he and the state legislature
would have "to think in racial terms"; because the Act "necessarily deals

-,with race or color, corrective action under it must do the same." Held:
The judgment is affirmed. Pp. 155-168; 179-180.

510 F. 2d 512, affirmed.
MR. JUSTICE WITE, joined by Ma. JUSTICE BRENNAN, MR. JUSTICE

BLACKMUN, and MR. JUSTICE STEVENS, concluded that the use of
racial criteria by the State of New York in its 1974 plan in attempting
to comply with § 5 of the Act and to secure the approval of the Attorney
General did not violate the Fourteenth or Fifteenth Amendment. Pp.
155-165.

(a) Under § 5, new or revised reapportionment plans are among
those voting procedures, standards, or practices that may not be adopted
by a State covered by the Act without a ruling by the Attorney General
or the specified court that the plan does not have a racially discrimina-
tory purpose or effect. Allen v. State Board of Elections, supra.
Pp. 157-159.

(b) Compliance with the Act in reapportionment cases will often
necessitate the use of racial considerations in drawing district lines, and
the Constitution does not prevent a State subject to the Act from
deliberately creating or preserving black majorities in particular districts
in order to ensure that its reapportionment plan complies with § 5.
Beer v. United State8, 425 U. S. 130; City of Richmond v. United States,
422 U. S. 358. Pp. 159-161.

(c) Permissible use of racial criteria is not confined to eliminating
the effects of past discriminatory districting or apportionment. P. 161.

(d) A reapportionment cannot violate the Fourteenth or Fifteenth
Amendment merely because a State .uses specific numerical quotas in
establishing a certain number of black majority districts. P. 162.

(e) Petitioners have not shown or offered to prove that minority
voting strength was increased under the 1974 plan in comparison with
the 1966 apportionment and thus have not shown that New York did
more than the Attorney General was authorized to require it to do under
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the nonretrogression principle of Beer v. United States, tupra, a princi-
ple that this Court has accepted as constitutionally valid. Pp. 162-165.

MR. JUSTICE W-Hrrs, joined by MR. JusTcE STEvNs and MR. Jusnc
REHNQUIST, concluded that, wholly aside from New York's obligations
under the Act to preserve minority voting strength in Kings County, the
Constitution permits the State to draw lines deliberately in such a way
that the percentage of districts with a nonwhite majority roughly
approximates the percentage of nonwhites in the county. Though in
individual districts where nonwhite majorities were increased to about
65% it became more likely that nonwhite candidates would be elected,-as
long as Kings County whites, as a group, were provided with fair
representation, there was no cognizable discrimination against whites.
See Gaffney v. Cummings, 412 U. S. 735, 754. Pp. 165-168.

MR. JUSTICE STEWART, joined by MR. JUSTICE POWELL, concluded that,
having failed to show that the 1974 plan had either the purpose or effect
of discriminating against them because of their race, petitioners, who
erroneously contend that racial awareness in legislative reapportionment
is unconstitutional per se, have offered no basis for affording them the

constitutional relief that they seek. Pp. 179-180.

WHrrz, J., announced the Court's judgment, and delivered an opinion
in which STEvENS, J., joined; in all but Part IV of which BRENNAN and
BLACKMUN, JJ., joined; and in Parts I and IV of which REHNQUIST, J.,
joined. BRENNAN, J., filed an opinion concurring in part, post, p. 168.
Smwmru, J., filed an opinion concurring in the judgment, in which PoWELL,
J., joined, post, p. 179. BURGER, C. J., filed a dissenting opinion, post, p.
180. MAusHitua, J., took no part in the consideration or decision of the
case.

Nathan Lewin argued the cause and filed a brief for
petitioners.

George D. Zuckerman, Assistant Attorney General of New
York, argued the cause for respondents Carey et al. With
him on the brief were Louis J. Lefkowitz, Attorney General,
and Samuel A. Hirshowitz, First Assistant Attorney General.
Solicitor General Bork argued the cause for the United States.
With him on the brief were Assistant Attorney General Pot-
tinger, Deputy Solicitor General Wallace, John P. Rupp7Brian
K. Landsberg, and William C. Graves. Louis H. Pollak ar-
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CITY OF RICHMOND, VIRGINIA v. UNITED
STATES ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

No. 74-201. Argued April 23, 1975--Decided June 24, 1975

In 1969 a Virginia court approved annexation by the city of Rich-
mond, effective January 1, 1970, of an adjacent area in Chesterfield
County, which reduced the proportion of Negroes in Richmond
from 52% to 42%. The preannexation nine-man city council,
which was elected at large, had three members who were endorsed
by a Negro civic organization. In a postannexation at-large elec-
tion in 1970, three of the nine members elected were-also en-
dorsed by that organization. Following this Court's holding
in Perkins v. Matthews, 400 U. S. 379, that § 5 of the Voting
Rights Act of 1965 (Act) reaches the extension of a city's
boundaries through annexation, the city of Richmond unsuc-
cessfully sought the Attorney General's approval of the Chester-
field County annexation. Meanwhile respondent Holt brought
an action in federal court in Virginia challenging the annexa-
tion on constitutional grounds, and the District Court issued
a decision, Holt v. City of Richmond, 334 F. Supp. 228 (Holt I),
holding that the annexation had an illegal racial purpose, and
ordered a new election. The Court of Appeals reversed. In the
interim, Holt had brought another suit (Holt 11) in the District
Court seeking to have the annexation invalidated under § 5 of the
Act for lack of the approval required by the Act. As the result of
the Holt II suit, which was stayed pending the outcome of the
instant litigation, further city council elections have been enjoined
and the 1970 council has remained in office. Having received no
response from the Attorney General to a renewed approval
request, the city brought this suit in the District Court for the
DLtrict of Columbia, seeking approval of the annexation and
relying on the Court of Appeals' decision in Holt /.-Shortly
thereafter, the District Court decided City of Petersburg v. United
States, 354 F. Supp. 1021, aff'd, 410 U. S. 962, invalidating another
Virginia annexation plan where at-large council elections were the
rule before and after annexation but indicating that approval
could be obtained if "modifications calculated to neutralize ...
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any adverse effect upon the political participation of black voters
are adopted, i. e., that the plaintiff shift from an at-large to a
ward system of electing its city councilmen." Richmond there-
after developed and the Attorney General approved a plan for
nine wards, four with substantial black majorities, four with sub-
stantial white majorities, and the ninth with a 59% white, 41%
black division. Following opposition by interyenors, the plan was
referred to a Special Master, who concluded that the city had not
met its burden of proving that the annexation's purpose was not
to dilute the black vote, and that the ward plan did not cure the
racially discriminatory purpose. Additionally, he concluded that
the annexation's diluting effect had not been dissipated to the great--
est extent possible, that no acceptable offsetting economic or
administrative benefits had been shown, and that deannexation was
the only acceptable remedy for the § 5 violations. Except for the
deannexation recommendation, the District Court accepted the
Special Master's findings and conclusions. The District Court
concluded that "[i]f the proportion of blacks in the new citizenry

-from-the-annexed area is appreciably less than the proportion of
blacks living within the city's old boundaries, and particularly if
there is a history of racial bloc voting in the city, the voting
power of black citizens as a class is diluted and thus abridged."
The matter of the remedy to be fashioned was left for resolution in
the still-pending Holt II. Held:

1. An annexation reducing the relative political strength of the
minority race in the enlarged city as compared with what it was
before the annexation does not violate § 5 of the Act as long as
the postannexation system fairly recognizes, as it does in this
case, the minority's political potential. Pp. 367-372.

(a) Although Perkins v. Matthews, supra, held that boundary
changes by annexation have a sufficient potential for racial voting
discrimination to require § 5 approval procedures, this does not
mean that every annexation effecting a percentage reduction in the
Negro population is prohibited by § 5. Though annexation of an
area with a white majority, combined with at-large councilmanic
ele-cions and racial voting create or enhance the power of the
white majority to exclude Negroes totally from the city council,
that consequence can be satisfactorily obviated if at-large elec-
tions are replaced by a ward system of choosing councilmen,
affording Negroes representation reasonably equivalent to their
political strength in the. enlarged community. Though the black
community, if there is racial bloc voting, will have fewer council-
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men, a different city council and an enlarged city are involved in
the annexation. Negroes, moreover, will not be underrepresented.
Pp. 368-371.

(b) The plan here under review does not undervalue the
postannexation black voting strength or have the effect of deny-
ing or abridging the right to vote within the meaning of § 5.
Pp. 371-372.

2. Since § 5- forbids voting changes made for the purpose of
denying the vote for racial reasons, further proceedings are neces-
sary to. update and reassess the evidence bearing upon the issue
whether the city has. sound, nondiscriminatory economic and
administrative reasons Jor retaining the annexed area, it not being
clear that the Special Master and The District Court adequately
considered the evidence inodeciding whether there are now justi-
fiable reasons for the annexation that took place on January 1,
1970. Pp. 372-379.

376 F. Supp. 1344, vacated and remanded.

WHITE, J., delivered the opinion of the Court, in which BuRazR,
C. J., and STEWART, BLACKMUN, and RHNQUIST, JJ., joined.
BRENNAN, J., filed a dissenting opinion, in which DOUGLAS and
MARSHALL, JJ., joined, post, p. 379. POWELL, J., took no part in
the consideration or decision of the case.

Charles S. Rhyne argued the cause for appellant.
With him on the briefs were David M. Dixon, Daniel T.
Balfour, Conrad B. Mattox, Jr., Horace H. Edwards, and
John S. Davenport III.

Deputy Solicitor General Wallace argued the cause for
the United States et al. in support of the appellant.
With him on the brief were Solicitor General Bork,
Assistant Attorney General Pottinger, Keith A. Jones,
and Brian K. Landsberg.

Armand Deriner argued the cause for appellees
Crusade for Voters of Richmond et al. With him on
the brief were James P. Parker and J. Harold Flannery.
W. H. C. Venable argued the cause for appellees Holt
et al. With him on the brief was John M. McCarthy.
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WHITCOMB, GOVERNOR OF INDIANA v.
CHAVIS E AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF INDIANA

No. 92. Argued December 8, 1970-Decided June 7, 1971

This suit was brought by residents of Marion and Lake Counties,
Indiana, challenging state statutes establishing Marion County as
a multi-member district for the election of state senators and rep.
resentatives. It was alleged, first, that the laws invidiously di-
luted the votes of Negroeq and poor persons living in the "ghetto
area" of Marion County, and, second, that voters in multi-member
districts were overrepresented since the true test of voting power
is the ability to cast a tie-breaking vote, and the voters in multi-
member districts had a greater theoretical opportunity to cast such
votes than voters in single-member districts. The tendency of
multi-member district legislators to vote as a bloc was alleged to
compound this discrimination. The three-judge court, though not
ruling squarely on the second claim, determined that a racial
minority group with specific legislative interests inhabited a ghetto
area in Indianapolis, in Marion County; that the statutes operated
to minimize and cancel out the voting strength of this minority
group; and that redistricting Marion County alone would leave
impermissible variations between Marion districts and others in
the State, thus requiring statewide redistricting, which could not
await 1970 census figures. The court held the statutes unconsti-
tutional, and gave the State until October 1, 1969, to enact reap-
portionment legislation. No such legislation ensued, and the
court drafted a plan using single-member districts throughout the
State. Tho 1970 elections were ordered to be held in accordance
with the new plan. This Court granted a stay of judgment pend-
ing final action on the appeal, thus permitting the 1970 elections
to be held under the condemned statutes. Under those statutes,
based on the 1960 census, there was a maximum variance in popu2-
lation of senate districts of 2820%, with a ratio between the
largest and smallest districts of 1.327 to 1, and a maximum vari-
ance in house districts of 24.78%, with a ratio of 1279 to 1. Held:
The judgment is reversed and the-ase remanded. Pp. 140-170;
179-180.

306 F. Supp. 1364, reversed and remanded.
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MR. JUSTICE WHirrE delivered the opinion of the Court with
respect to Parts I-VI, finding that: -

1. Although, as the Court was advised on June 1, 1971, the
Indiana legislature enacted new apportionment legislation provid-
ing for statewide single-member house and senate districts, the
case is not moot. Pp. 140-141.

2. The validity of multi-member districts is justiciable, but-a
challenger has the burden of proving that such districts uncon-
stitutionally operate to dilute or cancel the voting strength of racial
or political groups. Pp. 141-144.

1. The actual, as distinguished from theoretical, impact of multi-
member districts on individual voting-power has not been suffici-
ently demonstrated on this record to warrant departure from prior
cases involving multi-member districts, and neither the findings
below nor the record sustains the view that multi-member districts
overrepresent their voters as compared with votes in single-
member districts, even if the multi-member legislative delegation
tends to bloc voting. Pp. 144-148.

4. Appellees' claim that the fact that the number of ghetto
residents who were legislators was not proportionate to ghetto
population proves invidious discrimination, notwithstanding the
absence of evidence that ghetto residents had less opportunity to
participate in the political process, is not valid, and on this record
the malproportion was due to the ghetto voters' choices losing the
election contests. Pp. 148-155.

5. The trial court's conclusion that, with respect to their unique
interests, ghetto residents were invidiously underrepresented due
to lack of their own legislative voice, was not supported by the
findings. Moreover, even assuming bloc voting by the county
delegation contrary to the ghetto majority's wishes, there is no
constitutional violation, since that situation inheres in the political
process, whether the district be single- or multi-member. P. 155.

6. Multitmember districts have -not been proved inherently in-
vidious or violative of equal protection,,.but, even assuming their
unconstitutionality, it is not clear that the remedy is a single-
member system with lines drawn- to -ensure representation to all
sizable racial, ethnic, economic, or religious groups. Pp. 156-160.

7. The District Court erred in brushing aside the entire state
apportionment policy without solid constitutional and equitable
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grounds for doing so, and without considering more limited alter-
natives. Pp. 160-161.

MR. JUSTICE WHrrz, joined by THE CHLU' JUSTICE, MR. JUs-
TIcE BLACK, and MR. JusTIczE BLACKMUN, concluded, in Part VII,
that it was not improper for the District Court to order state-
wide redistricting on the basis of the excessive population variances
between the legislative districts shown by this record. That court
ordered reapportionment not because of population shifts since
its 1965_decision upholding the statutory plan but because the
disparities had been shown to be excessive by intervening decisions
of this-Court. Pp. 161-163.

MR. JUSTICE DouoLAs, joined by MR. JUSTICE BRENNAN and
MR. JUSTICE MARSHALL, concluded, with respect to redistricting
the entire State, that there were impermissible population variances
between districts under the current apportionment plan, and that
the new Marion County districts would also have impermissible
variances, thus requiring statewide redistricting. Pp. 179-180.

WHrr, J., announced the Court's judgment and delivered an
opinion, of the Court with respect to Parts I-VI, in which BuRGER,
C. J., and BLACK, STRWAr, and BLACKMUN, JJ., joined, and in which,
as to Part VII, BuaoER, C. J., and BLACK and BLACKMUN, JJ.,
joined. STzwAr, J., filed a statement joining in Parts I-VI and
dissenting from Part VII, post, p. 163. HARLAN, J., filed a separate
opinion, post, p. 165. DouoLA&, J., filed an opinion dissenting in
11art and concurring in the result in part, in which BRENNAN and
MARSHALL, JJ., joined, post, p. 171. -

William F. Thompson, Assistant Attorney General of
Indiana, argued the cause for appellant. With him on
the briefs were Theodore L. Sendak, Attorney General,
and Richard C. Johnson, Chief Deputy Attorney General.

James Manahan argued the cause for appellees. With
him on the brief were James Beatty and John Banzhaf
III.

William J. Scott, Attorney General, and Francis C.
Crowe and Herman Tavins, Assistant Attorneys General,
filed a brief for the State of Illinois as amicue curiae
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ALLEN E-' AL. V. STATE BOARD OF
ELECTIONS ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF VIRGINIA.

No. 3. Argued October 15, 1968.-Decided March 3, 1969.*

Pursuant to § 4 (b) of the Voting Rights Act of 196 the provisions of
§ 4 (a), suspending all "tests or devices" for five years, were made
applicable to certain States, including Mississippi and Virginia.
As a result, those States were prohibited by § 5 from enacting
or seeking "to administer any voting qualification or prerequisite
to voting, or standard, practice, or procedure with respect to
voting different from that in force or effect on November 1, 1964,"
without first submitting the change to the U. S. Attorney General
and obtaining his consent or securing a favorable declaratory judg-
ment from the District Court for the District of Columbia. In
Nos. 25, 26, and 36, appellants sought declaratory judgments in-
the District Court for the Southern District of Mississippi that
certain amendments to the Mississippi-Code were subject to the
provisions of § 5 and thus not enforceable until the State complied
with the approval requirements. In No. 25 the amendment pro-
vided for at-large election of county supervisors instead of election
by districts. In No. 26 the amendment eliminated the option of
electing or appointing superintendents of education in 11 counties
and provided that they shall be appointed. The amendment in
No. 36 changed the requirements for independent candidates run-
ning in general elections. In all three cases the three-judge
District Court ruled that the amendments did not come within
the purview of § 5 and dismissed the complaints. No. 3 con-
cerned a bulletin issued by the Virginia Board of Elections
instructing election -judges to assist qualified, illiterate voters who
request assistance in marking ballots. Appellants sought a declara-
tory judgment in the District Court for the Eastern District of

*Together with No. 25, Fairley et a. v. Patterson, Attorney General
of Mississippi,, et al., No. 26, Bunton et a. v. Patterson, Attorney
General of Mississippi, et al., and No. 36, Whitley et al. v. Willian,
Governor of Missi sppi, et al., on appeal from the United States
District Court for the Southern District of Missisippi, argued on
October 16, 1968.
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Virginia that the statute providing for handwritten write-in
votes and the modifying bulletin violated the Equal Protection
Clause of the Fourteenth Amendment and the Voting Rights
Act. In the 1966 election appellants attempted to use labels for
write-in candidates, but. the election officials refused to count
appellants' ballots. Appellants sought only prospective relief, as
the election outcome would not have been changed if the ballots
had been counted. In the District Court they did not argue
that § 5 precluded enforcement of the procedure set out in the
bulletin but that § 4 suspended the write-in requirement. The
three-judge court dismissed the complaint. Held:

1. Since the Virginia legislation was generally attacked as incon-
sistent with the Voting Rights Act, and there is no factual dispute,
the Court may, in the interests of judicial economy, determine
the applicability in No. 3 of § 5 of the Act, even though that
section was not argued below. P. 554.

2. Private litigants may invoke the jurisdiction of the district
courts to obtain relief under § 5, to insure the Act's guarantee that
no person shall be denied the right to vote for failure to comply
with an unapproved new enactment subject to that section.
Pp. 654-557.

3. The restriction of § 14 (b) of the Act, which provides that
"[n]o court other than the District Court for the District of
Columbia . . . shall have jurisdiction to issue any declaratory
judgment pursuant to [§ 5] or any restraining order or temporary
or permanent injunction against the execution or enforcement of
any provision of this subchapter," does not apply to suits brought
by private litigants seeking a declaratory judgment that a new
state enactment is subject to § 5's approval requirements, and
these actions may be brought in the local district courts.
Pp. 557-460.

4. In light of the extraordinary nature of the Act and its effect
on federal-state relationhips, and the unique approval require-
ments of § 5, which also provides that "[a]ny action under this
section shall be heard-and determined by a court of three judges,"
disputes involving the coverage of § 5 should be determined by
three-judge courts. Pp. 560-563.

5. The state statutes involved in these cases are subject to the
approval requirements of § 5. Pp. 563-571.

(a) The Act, which gives a broad interpretation to the right
to vote and recognizes that voting includes "all action necessary



1050

546 OCTOBER TERM, 1968.

Sylabus. 393 U. 8.

to make a vote effective," was aimed at the subtle as well as the
obvious state regulations which have the effect of denying citizeifs
their right to vote because of race. Pp. 565-566.

(b) The legislative history lends support to the view that
Congress intended to reach any enactment which altered the elec-
tion law of a covered State in even a minor way. Pp. 56-569.

(c) There is no direct conflict between the Court's interpre-
tation of this Act and the principles established by the reappor-
tionment cases, and consideration of any possible conflict should
await a concrete case. P. 569.

(d) The enactment in each of these cases constitutes a "voting
qualification or prerequisite to voting, or standard, practice, or
procedure with respect to voting" within the meaning of § 5.
Pp. 569-571.

6. The Act requires that the State must in some unambiguous
and recordable manner submit any legislation or regulation to the
Attorney General with a request for his consideration pursuant to
the Act, and there is no "submission" when the Attorney General
merely becomes aware of the legislation or when briefs are served
on him. P. 571.

7. In view of the complexity of these issues of first impression,
the lack of deliberate defiance of the Act resulting from the States'
failure to submit the enactments for approval, and the fact that
the discriminatory purpose or effect of these statutes, if any, has
not been judicially determined, this decision has prospective effect
only. The States remain subject to the continuing strictures of
§ 5 until they obtain from the District Court for the District of
Columbia a declaratory judgment that for at least five years they
have not used the "tests or devices" proscribed by § 4. Pp.
571-572.

No. 3, 268 F. Supp. 218, vacated and remanded. No. 25, 282 F.
Supp. 164; No. 26, 281 F. Supp. 918; and No. 36, each reversed
and remanded.

Norman C. Amaker argued the cause for appellants in
No. 3. With him on the brief were Jak Greenberg,
James M. Nabrit 1I1, Oliver W. Hill, S. W. Tucker,
Henry L. Marsh III, and Anthony. G. Am8terdam.
Armand Derfner and Elliott C. Lichtman argued the
cause for appellants in Nos. 25, 26, and 36. Lawrence
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McMILLAN v. ESCi
Cite as 63 F.34

Henry T. McMILLAN et al.
Plaintifts-Appelles,

V.

ESCAMBIA COUNTY, FLORIDA et aL
Defendants-Appellants.

Elmer JENKINS et aL,
Plalntiffs-Appellees

V.

CITY OF PENSACOLA et al.,
Defendants-Appellants.

No. 78-3M0.

United States Court of Appeals,
Fifth Circuit.

Feb. 19, 1981.

Plaintiffs, black voters of Pensacola
and Escambia County in Florida, brought
class actions alleging that the at-large sys-
tems for electing members of area's three
major governing bodies were unconstitu-
tional. The United States District Court
for the Northern District of Florida, Win-
ston &. Arnow, Chief Judge, found such
systems to be unconstitutional, and defend-
ants appealed. The Court of Appeals,
Kravitch, Circuit Judge, held that: (1) evi-
dence failed to establish that county's at-
large-Jystem for electing county commis-
sioners was enacted and being maintained
for discriminatory purposes; thus, such sys-
tem was not unconstitutional, and (2) at-
large systems for electing school board and
city council members were developed with a
discriminatory purpose of minimizing vot-
ing strength of black community and were
being utilized by majority population for
such purpose and therefore such systems
were unconstitutional.

Affirmed in part and reversed in part.

1. Elections 0m12
If, in addition to discriminatory impact,

a discriminatory purpose exists in enact-
ment or operation of a given electoral sys-
tem, such system is unconstitutional.

Senior Circuit Judge of the Sixth Circuit. sitting
by designation.

AMBIA CTY., FLA. 1239
I I231 (IMl)

2. Counties 0--38
Evidence failed to establish that a Flor-

ida county's at-large system for electing
county commissioners was enacted and be-
ing maintained for discriminatory purposes;
thus, such system was not unconstitutional.
West's F.S.A.Const. Art. 8, § &

3. Municipal Corporationi 0=80
Schools 0=52

At-large systems for electing school
board andl city council members were devel-
ope with a discriminatory purpose of mini.
mizing voting strength of black community
and were being utilized by majority popula-
tion for such purpose and therefore such
systems were unconstitutional. West's
F.S.A. §§ 230.08, 230.10.

4. Elections ,l2
While there is nothing per se unconsti-

tutional about at-large system of electing
local governmental bodies, if purpose of
adopting or operating that particular sys-
tem is invidiously to minimize or cancel out
voting potential of racial minorities, and it
has that effect, then it is unconstitutional.

Richard 1. Lott, County Atty., John W.
Flemming, Asst. County Atty., Pensacola,
Fla., for Escambia County.

Ray, Patterson & Kievit, Pensacola, Fla.,
for School Board. -"

Charles S. Rhyne, William S. Rhyne,
Washington, D.C., for all defendants-appel-
lants.

Don J. Canton,* City Atty., Pensacola,
Fla., for City of Pensacola.
. J. U. Blacksher, Larry Menefee, Mobile,
Ala., Kent Spriggs, Tallahassee, Fla., Jack
Greenberg, Eric Schnapper, New York City,
Edward Still, Birmingham, Ala., for plain-

.tiffs-appellees.

Appeals from the United States District
Court for the Northern District of Florida.

Before COLEMAN, PECK I and KRAV-
ITCH, Circuit Judges.

93-706 0 - 83 - 67
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AFM's motion to diemi. the Complaint Is

rated as to Counts iX and III and denied
as to Count 1. All defendants ar hereby
ordered to answer Count I of the Complaint
on or before Jun. 30, 19816

JAPPENDIX
(e) In any election required by this sec-
tion which is to be held by secret ballot a
reasonable opportunity shall be given for
the nomination of candidates and every
member in good standing shall be eligible
to be a candidate and to hold office (sub-
ject to section 604 of this title and to
reasonable qualications uniformly Im-
posed) and shall have the right to vote for
or otherwise support the candidate or
candidates of his choice, without being
subject to penalty, discipline, or improper
interference or reprisl of any kind by
such organization or any member thereof.
Not less than fifteen days prior to the
election notice thereof shall be mailed to
each member at his last known home
address. Each member in good standing
shall be entitled to one vote. No member
whose dues have been withheld by his
employer for payment to such organiza-
tie. pursuant to his voluntary authoriza-
tion provided for in a collective bargain-
ing agreemept shall be declared ineligible
to vote or be a candidate for office in
such organization by reason of allege
delay or default in the payment of dues.
The votes cast by members of each local
labor organization shall be counted, and
the results published, separately. The
election officials designated In the consti-
tution and bylaws or the secretary, if no
othe official I designated, shall preserve
for one year the ballots and all other
records pertaining to the election. The
election shall be conducted In accordvc
with the constitution and bylaws of such
organization insofar." they are not In-

Us Abouh AFM as not spedfd the na-
ture of that note It dos malstIn the notice
complied with Sectio 1O1(aX3XBXi) requkire-
onts. This Court of course ha no reason to
coauder that ogauiUou now.
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consistent with the provisions of this sub.
chapter.

CITY OF PORT ARTHUR,
TEXAS. Pantiff,

UNITED STATES of Ame" st
aL. Defdants.

Clv. A. No. 964M4.

United States District Court,
District of Columbia.

June 1, 1981.

City brought suit to obtain declaration
upholding validity of several voting changes
occasioned by expansion of boundaries of
city, by city's adoption of two new electoral
plans for the enlarged community, and by
establishment of elected advisory councils
for two of the added areas. The Three-
Judge District Court, Charles R. Richey, J.,
held that: (1) dty failed to sustain its bur-
den of showing lack of discriminatory pur-
pose behind adoption of either electoral
plans for enlarged community, in view of
fact that ech of the proposed voting plans
had a discriminatory effect and both of the
plan were adopted for an illicit diacrimina-
tory purpose; (2) city's requests for declare
tion as to validity 'of ordinances adopting
electoral plan and creating advisory council
and preclearance of eletral plan would
be denied; and (3) although city acted with-
out illegal, invidious purpose In consolidat-
Ing two communities and annexing another,
approval of territorial expansion would be

16. DeftendM CFM's parallel motio had been
Kayed pende Ws Cour's rAi an AFM's
moton. Because the under d legal pric.
ples are the sam, ths opinion applies wth
equal force to dispose of CFM's moion.

CITY OF PORT ARTHUR, TM v. UNITED STATES
CkeIO sU Mpg7 (151)



1053

517 FEDERAL SUPPLENM988

withheld until ciy devised voting plan
which satisfied concerns expressed in opin-
ioL

Ordered accordingly.

L Ein Ow48
In Voting Right. Act case, judicial no-

tice would be taken of information con-
taied In 1980 census with the consent of
the parties, even though 10 census was
first published after trial. Voting Rights
Act of 1M f 8 a amended 42 U.C..

2. Judfneat 410M, 1()
Findings concerning racial discrimina-

tion In city made in previous suit ehalleng.
ing city's at-large election system were not
entitled to collateral estoppel effect in sub.
sequent suit brought by city under Voting
Rights Act, whem United-States did not
participate in previous cae, four individual
plaintiffs In the previous suit were not in
prilvity with the United States, burden of
proof in previous suit was precisely the
revere-of burden of proof existing in sub-
sequent suit, and there had actually been
another previous suit ad the result. of the
two previous suits were inconsistent. Vot-
ing Rights Act of I6, 6 as amended 42
UJLCA.5 1978

3. Jufdgmet O34
Essence of coUateral estoppel by judg-

ment is that some question or fact in dis.
pute has been Judkially 4M finally deter-
mined by a court of competent jurisdiction
between the same parties or their privies.

4. Cos te Law O.MW ), SW(1)
Judg~ust 4

Collateral estoppel doctrine's require.
mint of identity of parties k justified by
ancient doctrim that person cannot be
bound by & judgment unlem be- has had
reasonable notice of the claim against him
and an opportunity to be heard in opposi.
tion to that slam; due procs requires no
less. U.C.A.Const. Amend. 14.

L. Zka emi2
Burden fell squarely on city under Vot-

ing Rights Act to demonstrate that pro-
posed voting changes did not have discrimi-
nator purpose or effect Voting Rights
Act of 1966, 1 6 as amended 42 U.S.C.AL

W 91c.

ILElectionssel2
Congress enacted Voting Rights Act to

rid the country of racial discrimination In
voting. Voting Rights Act of 196, 16 a
amended 42 US.C.A. f 197

7. Elect... own
City of Port Arthur, Txs, was subject

to strictures of section 5 of Voting Right.
Act. Voting Rights Act of 1968, f 6as
amended 42 U.S.C.A. I 19M8

8. Elections w12
Political units within covered jurisdic-

tions must comply with preekarance re-
quirementa of section 5 of Voting Rights
Act. Voting Right. Act of 1966, 5 as
amended 42 U.S.C.A. 5197k

9. Elections On12
City's expansion of its boundaries,

adoption of two new electoral plans for
enlarged community, and establishment of
elected advisory councils for two of the
added areas came within purview of Voting
Rights Act. Voting Rights Act of 1966, J 5
a amended 42 U.&C.A. J 1978k.

14. Eletions **12
In Voting Rights Act case, city had to

demonstrate by preponderance of the evi-
dence that proposed standard, practice or
procedure did not have the purpose of deny-
ing or abridging the right to vote on
account of race, color, or linguistic affilia-
tion and that it would not have that effect.
Voting Rights Act of I6, § 5 as amended
42 USC.A. J 197k.
11. Elect/ons 12

Although city of Port Arthur, Texas,
established that principal motives for en-
larging- its boundaries and creating advisq
coundls for two consolidated areas were
nodscriminatory, city had failed to sustain
its burden of showing lack of discrminatory
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CITY OF PORT ARTHUR,
COW MS? F.6

purpose behind adoption of either "4-4-1"
or "8-O-1" eitoral plan for the enlarged
community, In view of tact that each of the
proposed voting plans had a diseiminatory
effect and both of the plans were adopted
for an Illicit discriminatory purpose. Vot-
ing Rights Act of 19M, 5 as amended 42
U.&C.A. I 1Wl7

1L Electos e-l2
Under Voting Right. Act, boundary en-

largement which significantly reduces pro-
portion of voters of a particular race will
only be refused preclearance under the "ef-
fect" test It ipinority race is denied oppor-
tunity to obtain representation reasonably
equivalent to Its political strength In the
enlarged community. Voting Rights Act of
I, § 5 as amended 42 U.SC.A. j 197

1& Blecdom Owli
Mualiip r a 40S0
Under Voting Right. Act, evidence es-

tablished that each of the city's proposed
voting plans had a discriminatory effect in
the context of expanded city, where expan-
sion significantly altered racial balance In
the city. the electoral systems proposed by
city did not afford black citizens requisite
opportunity to achieve representation com-
munsurate with their voting strength in the
enlarged community, black and white cow-
raunities in city had bcoeebu polar-
ised with respect to voting because of dis-
crimination suffered by black residents for
many years and city's plans contributed to
diminution of minority voting strength.
Voting Rights Act of 19M, 15 as amended
42 USCA. 1 98lc.

14. Electloes O,12
In Voting Rights Act cae. evidence

established that city's establislment of ad-
viso7 councils to be elected by predomi-
nantly white resident. of two communities
osoidated by city wos discriminatory in
effect, in view of fact that minority popula-
tions in city did not have opportunity to
elect advisory representatives. Voting
Right. Act of 16, 1 5 as amended 42
U-&C..9 1W7k

TEX v. UNITED STATES M9

In Voting Rihts Act case, evidence
established that city was motivated to
adopt electoral plans by lInprnsl in-
tent, so that even if effect of electoral
modifications was entirely legal, implication
of discriminatory purpose would have been
sufficient reason to prohibit implementation
of plans under Act. Voting Rights Act of
1965, 15 as amended 42 U.S.C.A.I §IU

1 Electons OM12
In Voting Right. Act case, despite Idi-

cia of an orin discriminatory purpose,
city successfully demonstrated existence of
legitimate reasons for expansion at City
through annexation nd comolidatio av.
U Rights Act of 196, $5 as amended 42
U.8.CA.9 W78c.

IT. Elections own
In Voting Rights Act eae, preponder-

ance of the evidence exhibited absence of
discriminatory intent Involving establish-
ment of advisory councils from predomi-
nantly whit, annexed communities. Voting
Rights Act of 195, j 5 as amended 42
U.S.C.A. II

1L Electdn *-12
In Voting Rights Act case, city failed

to establish that electoral plans were not
adopted for illicit discriminatory purpose.
Voting Rights Act of 196, j 5 as amemed
42 U.&C.A. j IWW.

1 Elsetdes em12
In view of clty'-iillure to demonstrate

that Implementation of voting changes
could be ancomplished Without effect ot de.
nying or abridging right to vote on count
of race, color or language affiation and in
view of evidence revealing that develop.
meant of electoal plans proposed by city
was infected by discriminatory purpose, city
was not entitled to declaration that ord&.
nances adopting plans and creating adviso-
ry councils were valid, nor was city entitled
to preclearance of electoral plan Voting,
Rights Act of 1965, j 5 s amended 42
U.8.C.A. I IM

a
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2. Eletlw e .12
Although city acted without illegal in-

.vidious, purpose in consolidating two pro-
.dominantly white communities and annex-
ing another, because expansion of city sig-
nitcantly diluted voting power of black mi-
nority and city failed to show that any of
the electoral systems which it had adopted
assured minority population opportunity to
elect representation reasonably equivalent
to its electoral-strength in the enlarged
community, approval of territorial expan-
sion would be withheld until city devised
new voting plans satisfying court's con-
coerns. Voting Rights Act of 1966, §6 a
amended 42 U.8.C.A. f 197k.

21. Election t1I2
Although city failed to show that any

of the electoral systems which it adopted
assured minority population opportunity to
elect representation reasonably equivalent
to its electoral strength in the enlarged
community, preclearance of annexation
would not be condition upon adoption of
fairly drawn singi.member district plan,
but, rather, in order to minimize intrusion
of federal court into affairs of city and In
view of decision indicating that court was
without authority to affect at-large rule
directly, city would be permitted to develop
electoral system of its own design. Voting
Rights Act of 1966, f 5 as amended 42
U.SC.A. 1c9

1. Secto & provides:
Wbenever a State or political subdvision
with respect to which thw probgons set
forth in section 17ba) of this title bed
upon dewminaios made under the first
sentence of second 1973b(b) of thi titad re
in effect shall enact or seek to administer any
votng qualification or pre#euisft to voUtg,
or stmadard. pratce, or procedure with re-
spect to voting different from that in foare or
effect on November 1. 1964 or wbenever a
State or p=(c1 aublvsion with respect to
which the prohibitions set forth in "i
1,73b(a) of this title based upon determina-
tiom made under the second sentence of sec.
tion lP3b(b) of this tl are in effect shall,
enact or seek to adaler any voting quatl.
fkauon or prerequisite to voting, or standard,
practice, or procedure with respect to voting
different from that in force, or effect on No.
vember l, 1 M, or ww v a State or politi-
cal sbdivision with respect to "which the
prhbitio set forth in section i93b(a) of

Robert Q. Keith, Mehaffy, Weber, Keith
. Gonsoulin, Beaumont, Tex., for plaintiff,
with hom wereGeorge Wikoff, City Atty.,
Port Arthur, Tex.- and James D. Welch and
Greer &0oldman,-Wald, Harkrader & Roes
Washington, D.C.

J. Gerald Hebert and Robert S. Berman,
Attys.,.U.S. DepL of Justice, Washington,
D.C., for defendant United States of Ameri-
ca, with whom were Drew S. Days, Aat.
Atty. Gen., and Gerald W. Jones and Paul
F. Hancock, Attys., U.S. DepL of Justice,
Washington, D.C.

Elizabeth K. Julian and Michael M. Daw-
iel, East Texas Legal Servicee, Dallas, Tex.,
for intervenor-defendants Abraham Doug-
las, et aI., with whom was Norman J.
Chachkin, Lawyers' Committee for Civil
Rights Under Law, Washington, D.C.

Before J. SKELLY WRIGHT, Circuit
Judge, and JOHN LEWIS SMITH, Jr., and
CHARLES R. RICHEY, District Judge .

MEMORANDUM OPINION

CHARLES R. RICHEY, District Judge.

This is an action for declaratory relief
brought under section 5 of the Voting
Right. Act of 1966, 42 U.S.C. 1978 (Supp.
194-190).1 Unle a state or political sub-

tbi title based upoi detations made
under the third sentence of section l3b(b)
of this title are in effect shall enact or seek to
administer any voting qualiction or prereq-
uisite to voting or standard, practice, or pro.
cedure with respect to voting different from
that In force or effect on November 1. 1972,
such State or subdivision miy instute an
action in te United States Dtrict Court for
the District of Columbia for a declaratory
Judgment that such qualification. prequi-
site. standard, pracUce, or prqcedure does
not have the purpose and will not have the
effect of denyins or abridglg the right to
vote on account of race or color, or In contra.
vention of.tbe guarantees set forth in scio
1973b(I)2 of this title, and unless and until
the court enters such judgment no person
s*al be denied the right to vote fo failure to
eompty with such .qualification. perquisie.
standard. practice. or procedure: mvde4
That such qualfatio, prerequise, stan-
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KEYES ET AL. v. SCHOOL DISTRICT NO. 1.
DENVER. COLORADO, ET AL.

CERTIORARI TO THE UNITED STATESCOURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 71-507. Argued October 12, 1972-Decided June 21, 1973

Petitioners sought desegregation of the Park Hill area schools in
Denver and, upon securing an order of the District Court directing
that relief, expanded their suit to secure desegregation of the
remaining schools of the Denver school district, particularly those
in the core city area. The District. Court denied the further
relief, holding that the deliberate racial segregation of the Park
Hill schools did not prove a like segregation policy addressed
specifically to the core city schools and requiring petitioners to
prove de jure segregation for each area that they sought to have
desegregated. That court nevertheless found that the segregated
core city schools were .educationally inferior to "white" schools
elsewhere in the district and, relying on Pessy v. Ferguson, 163
U. S. 537, ordered the respondents to provide substantially equal
facilities for those schools. This latter relief was reversed by
the Court of Appeals, 'which affirmed the Park Hill ruling and
agreed that Park Hill segregation, even though deliberate, proved
nothing regarding an overall policy of segregation. Held:

1. The District Court, for purposes of defining a "gregated"
core city school, erred in not placing Negroes and Hispanos in
the same category since both groups suffer the same educational
inequities wben compared with the treatment afforded Anglo
students. Pp. 195-198.

2. The courts below did not apply the correct legal standard
in dealing with petitioners' contention that respondent School
Board had the policy of deliberately segregating the core city
schools. Pp. 19S--213.

(a) Proof that the school authorities have pursued an inten-
tional segregative policy in a substantial portion of the school
district will support a finding by the trial court of the existence
of a dual sydem, absent a showing that the district is divided
into clearly unrelated units. Pp. 201-203.

(b) On remand the District Court should decide init-alIy
whether respondent School Board's deliberately segregative policy
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respecting the Park Hill schools constitutes the whole Denver
school district a dual school system. Pp. 204-205.

(c) Where, as in this case, a policy of intentional segregation
has been proved with respect to a significant portion of the school
system, the burden is on the school authorities (regardless of
claims that their "neighborhood school policy' was racially neutral)
to prove that their actions as to other segregated schools in the
system were not likewise motivated by a segregative intent.
Pp. 207-213.

445 F. 2d 990, modified and remanded.

BRENNAN, J., delivered the opinion of the Court, in which DOUG-
LAS, STEWART, MARSHALL, and BLACKMUN, JJ., joined. DOUGLAS,
J., filed a separate opinion, post, p. 214. BURGER, C. J., concurred
in the result. POWELL, J., filed an opinion concurring in part and
dLenting in part,. post, p. 217. RI HNQUIST, J., filed a dissenting
opinion, post, p. 254. WHITE, J., took no part in the decision of
the case.

James M. Nabrit III and Gordon G. Greiner argued
the cause for petitioners. With them on the brief were
Jack Greenberg, Charles Stephen Ralston, Norman J.
Chachkin, Robert T. Connery, and Anthony G. Amster-
dam.

William K. Ris argued the cause for respondents.
With him on the brief were Thomas E. Creighton, Benja-
min L. Craig, and Michael H. Jackson.*

*Briefs of amici curiae urging reversal were filed by Melvin L.
Wuif, Sanford Jay Rosen, and Edwin S. Kahn for the American
Civil Liberties Union et al.; by Stephen J. Pollak, Richard M.
Sharp, David Rubin, Larry F. Hobbs, and Leonard N. Waldbaum
for the National Education Association et al.; by Arnold Forster,
Paul Hartman, Paul S. Berger, Joseph B. Robison, and SamueL.
Rabinove for the Anti-Defamation League of B'nai B'rith et al.;
and -by Mario G. Obledo and Michael Mendelson for the Me.dcan
AmericanirLegal-Defense and Educational Fund.

-Briefs of amici curiae urging affirmance were filed by Theodore L.
Sendak, Attorney General, Wendell C. Hamacher, Deputy Attorney
General, and William F. Harvey for the State of Indiana; by
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KATZENBACH, ATTORNEY GENERAL, Er AL. V.

MORf"N ' u x.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA.

No. 847. Argued April IS, 1966.-Decided June 13, 1966.*

Appellees, registered voters in New York City, brought this suit to
challenge the constitutionality of § 4 (e) of the Voting Rights Act
of 1965 to the extent that the provision prohibits enforcement. of
the statutory requirement for literacy in English as applied to
numerous New York City residents from Puerto Rico who, because
of that requirement, had previously been denied the right to vote.
Section 4 (e) provides that no person who has completed the sixth
grade in a public school, or an accredited private school, in Puerto
Rico in which the language.of instruction was other than English
shall be disfranchised for inability to read or write English. A
three-judge District Court granted appellees declaratory and in-
junctive relief, holding that in enacting § 4 (e) Congress had
exceeded its powers. Held: Section 4 (e) is a proper exercise of
the powers under § 5 of the Fourteenth Amendment, and by
virtue of the Supremacy Clause, New York's English literacy re-
quirement cannot be enforced to the extent it conflicts with § 4 (e).
Pp. 646-658.

(a) Though the States have power to fix voting qualifications,
they cannot do so contrary to the Fourteenth Amendment or any
other constitutional provision. P. 647.

(b) Congress' power under § 5 of the Fourteenth Amendment-
to enact legislation prohibiting enforcement of a state law is not
limited to situations where the state law has been adjudged to
violate the provisions of the Amendment which Congress sought
to enforce. It is therefore the Court's task here to determine, not
whether New. York's English literacy requirement as applied vio-
lates the Equal Protection Clause, but whether § 4 (e)'s prohibi-
tion against that requirement is "appropriate legislation" to en-
force the Clause. Lassiter v. Northampton Election Bd., 360
U. S. 45, distinguished. Pp. 64S--650.

*Together with No. 877, New York City Board o-1 Elections v.
.Morgan et ux.. also on appeal from the same court.

N
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(c) Secticn 5 of the Fiirleenth Amenmetn t *- I positive grant
(If legislaiive power atithorizing Congress to exercise its discretion
in deteimining the need for and nature of k.gi-lation to secure
Fourteenth Amendment guarantees. The test of McCulloch v.
.1Ilrylland. 4 Wheat. 316, 421, is to be applied to determine whether
a congressional enactment is "appropriate legislation" mnder §5
of the Fourteenth Amendment. Pp. 650-651.

(d) Section 4 (e) was enacted to enforce the Equal Protec-
tion Clause as a measure to secure nondiscriminatory treatment
by government for numerous Puerto Ricans residing in New York,
both in the imposition of voting qualifications and the provision
or administration of governmental services. Pp. 652-653.

(e) Congress had an adequate basis for deciding that §4 (e)
w-as plainly adapted to that end. Pp. 653-656.

(f) Section 4 (e) does not itself invidioudy discriminate in
violation of je Fifth Amendment for failure ft extend relief to
those educa red in non-American flag schools. A reform measure
stich as § 4 (e) is not invalid because Congress might have gone
further than it did and (lid not eliminate all the evils at the same
time. Pp. 56-658.

247 F. Supp. 196, reversed.

Solicitor Gene-T Marshall argued the cause for appel-
lants in No. 847: With him on the brief were Assistant
Attorney General Doar, Ralph S. Spritzer, Louis F.
Claiborne, St. John Barrett and Louis M. Kauder.

J. Lee Rankin argued the cause for appellant'in No.
877. With him on the brief were Norman Redlich and
Seymour B. Quel.

Alfred Avins argued the cause and filed a brief for
a)pellees in both cases.

Rafael Hernandez Colon, Attorney General, argued
the cause and filed a brief for the Commonwealth of
Puerto Rico, as amicus curiae, urging reversal.

Jean M. Coon, Assistant Attorney General, argued the
cause for the Siite of -New York, as amicus curiae., urging
affirmance. With her on the brief were Louis J. Lefko-
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FORTSON, SECRETARY OF STATE OF GEORGIA
v. DORSEY ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF GEORGIA.

No. 178. Argued December 10, 1964.-
Decided January 18, 1965.

Under Georgia's 1962 Senatorial Reapportionment Act the State is
divided into senatorial districts that are conceded to be substan-
tially equal in population. Except for the seven most populous
counties, from one to eight counties comprise a district and the
voters therein, on a district-wide basis, elect the senator for that
district. The seven most populous counties are divided into from
two to seven districts each and the voters in ehch such county,
instead of electing only one senator from the district in which they
reside, elect, on a county-wide basis, that number of senators that
the county has districts. Appellees, registered voters in multi-
district counties of Georgia, brought this action in the Federal
District Court against the Secretary of State and local election
officials, seeking a decree that the county-wide voting requirement
in the seven multi-district counties violates the Equal Protection
Clause of the Fourteenth Amendment. A three-judge District
Court granted appellees' motion for summary judgment-; holding
that the difference between electing senators in districts comprising
a county or group of counties and in the multi-district counties
constitutes invidious discrimination. Held: Equal protection does
not necessarily require formation of all single-member districts
in a State's legislative apportionment scheme. Reynolds v. Sims,
377 U. 8. 533, followed. Pp. 436-439.

228 F. Supp. 259, reversed.

Paul Rodgers, Assistant Attorney General of Georgia,
argued the cause for appellant. With him on the brief
was Eugene Cook, Attoriey General of Gebrgia.

Edwin F. Hunt argued the cause for appellees. With
him on the brief were William C. O'Kellcy and Charles A.
Moye, Jr.



1061

52 OCTOBER TERM, 1963.

Syllabus. 376 U. S.

WRIGHT ' AL. v. ROCKEFELLER, GOVERNOR OF
NEW YORK, r AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK.

No. 96. Argued November 19, 198.-Decided February 17, 1984.

Appellants, voters in the four congressional districts in Manhattan
Island, brought suit before a three-judge District Court challenging
the constitutionality of part of New York's 1961 congressional
apportionment statute. They charged that, in violation of the Due
Process and Equal Protection Clauses of the Fourteenth Amend-

iment and in violation of the Fifteenth Amendment, irregularly
shaped districts were drawn with racial considerations in mind,
resulting in one district which excluded non-white citizens and those
of Puerto Rican origin, who were largely concentrated in one of
the other districts. Held: Finding of District Court that appel-
lants had failed to show that the challenged part of the apportion-
ment act was a "state contrivance" to segregate on the basis of
race or place of origin, that the New York Legislature was moti-
vated by racial considerations or that, in fact, it drew the districts
on racial lines was not clearly erroneous. Pp. 6348.

(a) Where the evidence was "equally, or more, persuasive" that
racial considerations had not motivated the State Legislature than
that such considerations had motivated the Legislature, the findings
of te District Court that the appellants had failed to prove their
case will not be disturbed. Pp. 56-67.

(b) The high concentration in one area of colored and Perto
Rican voters made it difficult to draw districts to approximate an
equal division of these groups among the districts, even assuming
that to be permissible. P. 57.

211 F. Supp. 480, affirmed.

-Jutin N. Feldman argued the cause for appellants.
With him on the briefs were Jerome T. Orom and Elsie
M. Quinlan,

Irtnng Gait, Assistant Solicitor General 'of New York,
and Jaum A. Sandifer argued the cause for appellees.
With Mr. Galt on the brief for appellees Rockefeller et al.
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GOMILLION ET AL. v. LIGHTFOOT, MAYOR OF
TUSKEGEE, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT.

No. 32. Argued October 18-19, 1960.-Decided November 14, 1960.

Negro citizens sued in a Federal District Court in Alabama for a
declaratory judgment that an Act of the State Legislature changing
the boundaries of the City of Tuskegee is unconstitutional and for
an injunction against its enforcement. They alleged that the Act
alters the shape of Tuskegee from a square to an irregular 28-sided
figure: that it would eliminate from the City all but four or five of
its 400 Negro voters without eliminating any white voter; and
that its effect was to deprive Negroes of their right to vote in
Tuskegee elections on account of their race. The District Court
dismissed the complaint, on the ground that it had no authority to
declare the Act invalid or to change any boundaries of municipal
corporations fixed by the State Legislature. Held: It erred in
doing so, since the allegations, if proved, would establish that the
inevitable effect of the Act would be to deprive Negroes -6f their
right to vote on account of their race, contrary to the Fifteenth
Amendment. Pp. 340-348. .

"(a) Even the broad power of a State .to fix the boundaries of
its municipalities is limited by the Fifteenth Amendment, which
forbids a State to deprive any citizen of the right to vote because
of his race. Hunter v. Pittsburgh, 207 U. S. 161, and related cases
distinguished. Pp. 342-345.

(b) A state statute which is alleged to have the inevitable effect
of depriving Negroes of their right to vote in Tuskegee because of
their race is not immuneto attack simply because the mechanism
employed by the Legislature is a "political" redefinition of municipal
boundaries. Cole grove v. Green, 328 U. S. 549, distinguished.
Pp. 346-348.

270 F. 2d 594, reversed.

Fred D. Gray and Robert L. Carter argued the cause
for petitioners. With them on the brief was Arthur D.
Shores.
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[1] Zapata argues that this case is con-
trolled by Keaty v. Freeport Indonesia, Inc.,
503 F.2d 955 (5 Cir. 1974), which held that a
clause directing that the parties "must sub-
mit to the jurisdiction of the court of New
York" was not a mandatory forum selection
clause. Keaty, however, teaches another
principle which is equally forceful as a rule
of interpretation-that when a contract
provision is subject to opposing, yet reason-
able interpretation, an interpretation is pre-
ferred which operates more strongly
against the party from whom the words
proceeded. Id. at 957.

[2J The district court-found as a fact
that the parties agreed to suit in Great
Britain. That finding is not clearly errone-
ous. Zapata not only proposed the forum in
a strongly-worded telegram following the
sea accident, but it thereafter instigated
litigation in the London courts. Now Zapa-
ta claims that it did not regard that juris-
diction as exclusive nor could FINNTRAD-
ER'S owners have so regarded it. We disa.
gree. Whether we view this case from the
vantage point of traditional contract analy-
sis or from that of the purpose of forum
selection clauses generally, we reach the
same result. With respect to contract anal-
ysis, even if we were to assume that Zapata
meant for its telegram to convey a proposal
for non-exclusive jurisdiction, we have no
reason to believe that FINNLINES either
knew or had reason to know of that mean-
ing. See 3 A. Corbin, Contracts § 537
(1060). With regard to the forum selection
problem, we note that FINNTRADER'S
owners had two choices when they received
Zapata's telegram. They could either con-
sent to English jurisdiction or chance that
one of their ships would be arrested -in
other, wholly fortuitous jurisdiction. In ei-
ther case unless Zapata is held to its own
selection of a forum, any choice it held out
to FINNLINES is'wholly illusory.

We need not decide whether the princi-
ples enunciated by the Supreme Court in
M/S BREMEN, supra, are applicable in all
post-accident negotiations. We hold only
that on the facts and circumstances of this

ocase neither principles of contract interpre-

tation nor those of any other argument
advanced by Zapata prevented the district
court's dismissal. We find no error in that
court's opinion and order that it be AF-
FIRMED.

Reverend Charles H. NEVETT et al., Indi.
vidually and on behalf of all others simi-
larly situated, Plaintiffs-Appellants,

V.

Lawrence G. SIDES, Individually and in
his capacity as Mayor of Fairfield, Ala-
bama, et al., etc., Defendants-Appellees.

No. 76-2951.

United States Court of Appeals,
Fifth Circuit.

March 29, 1978.

Rehearing and Rehearing En Banc
Denied May 25, 1978.

Black residents of Fairfield, Alabama,
brought suit challenging the constitutionali-
ty of municipal election system providing
for at-large selection of the city council
president and councilmen. The United
States District Court for the Northern Dis-
trict of Alabama, at Birmingham, Sam C.
Pointer, Jr., J., entered a judgment from
which all parties appealed. The Court of
Appeals, 533 F.2d 1361, vacated and re-
manded for failure to apply properly the
voting dilution standards set forth in Zim-
mer. Upon remand, the District Court en-
tered judgment for defendants, and plain-
tiffs appealed. The Court of Appeals, Tjof-
lat, Circuit Judge, held that: (1) a showing
of racially motivated discrimination is a
necessary element in an equal protection
voting dilution claim; (2) illicit motivation
is also a prerequisite to a successful claim
under the Fifteenth Amendment; (3) the
lower c6atrL' factual determinations under
'Zimmer, viz.,' that blacks were not denied
access to the electoral processes, that city

209
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officials, were not unresponsive to the
needs of black residents, and that blacks
were not precluded from effective partici-
pation in the election system by any past
discrimination, were not clearly erroneous,
and (4) the existence of a tenuous state
policy behind at-large districting, even
when "enhanced" by two or possibly three
of the "extra" factors delineated in Zim-
mer, were insufficient in the aggregate to
establish a case of voting dilution.

Affirmed.

Wisdom, Circuit Judge, filed a specially
concurring opinion.

1. Municipal Corporations e=80
Issue in a typical reapportionment case

is whether population deviations from the
average district are impermissibly large;
the comparison is one based purely on popu-
lation figures, and no showing of discrimi-
nation along racial, ethnic, or political lines
need be shown.

2. Constitutional Law cz-225.3(I)
A case alleging violation of the one

person, one vote standard, based solely on a
mathematical analysis, may properly be
called a "quantitative" reapportionment
case.

3. Municipal Corporations c=80
That an apportionment scheme satisfies

the quantitative standard does not insure
equality in all the aspects of political repre-
sentation.

4. MunlclpaL Corporations 080
"Qualitative" reapportionment cases

are those which focus "not on population-
based apportionment but on the quality of
representation."

5. Elections 0=12__.

The Constitution does not demand that
each cognizable element of a constituency
elect representatives in proportion to its
voting strength; even consistent defeat of
a group's candidates, standing alone, does
not cross constitutional bounds.

6. Elections c:12
The issue in voting dilution cases is not

whether a given group elects a minimum
number of candidates, and the standards
are not different-when the interest binding
the group is one of race.

7. Elections 0=12
It is not enough that a racial group

allegedly discriminated against by at-large
districting has not had legislative seats in-
proportion to its voting potential; rather, in
the absence of evidence that the at-large
provisions themselves were conceived or op-
erated as purposeful devices to further ra-
cial discrimination, the inquiry becomes one
of determining whether the influence of a
given racial group has been distorted be-
cause its members have been denied equal
access to political processes such as party
nominating procedures, registration, and
voting.

8. Constitutional Law ,=215
Where official action is racially neutraL__

on its face, courts must adhere to the basic
equal protection principle that the invidious
quality of a law claimed to be racially dis-
criminatory must ultimately be traced to a
racially discriminatory purpose.

9. Constitutional Law 0=215
Intent is a prerequisite of universal

applicability to Fourteenth Amendment
claims of racial discrimination. U.S.C.A.
Const. Amend. 14.

10. Elections 0=12-
A showing of intent is a necessary ele-

ment in a case alleging a racial gerryman-
der.

11. Constitutional Law o -215.3
That a districting scheme is motivated

by racial consideration does not necessarily
render it subject to inivalidation under the
equal protection clause. U.S.C.A.Const.
Amend. 14.

12. Elections P=12
A districting body may properly con-

sider race if the plan does not slur or stig-
matize any race and does not fence out a
racial group from participation in political
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processes or minimize or unfairly cancel out
such a group's voting strength. U.S.C.A.
Const. Amend. 14.

13. Elections c--12
Althodgh a benign districting plan,

which is designed to remedy the undcrrep-
resentation of a racial minority group, is
permissible under the Constitution, a state
or locality is under no obligation to provide
minorities, racial or otherwise, with repre-
sentation proportionate to their voting pow-
er. U.S.C.A.Const. Amend. 14.

14. Constitutional Law 4=215.3
A showing of racially motivated dis-

crimination is a necessary element in an
equal protection voting dilution claim. U.S.
C.A.Const. Amend. 14.

15. Elections 0-=,12
Illicit motivation is a prerequisite in a

voting dilution case to a successful claim
under the Fifteenth Amendment. U.S.C.A.
Const. Amend. 15.

16. Elections 0=12
Fifteenth Amendment protects the

rights of blacks to participate at all levels
of the political process and interdicts all
methods demonstrably contrived to dimin-
ish this participation. U.S.C.A.Const.
Amend. 15.

17. Elections 012
A showing of racially motivated official

action that infringes the right to vote is
sufficient to state a cause of action under
the Fifteenth Amendment. U.S.C.A.Const.
Amend. 15.

18. Elections 0=12
An electoral plan, racially neutral at its

adoption, may further preexisting inten-
tional discrimination or may be maintained
for invidious purposes.

19. Elections 0=12
Whether invidious discrimination moti-

vates the adoption or maintenance of a
districting scheme or whether the plan fur-
thers preexisting purposeful discrimination,
the intent requirement may be satisfied by
direct or circumstantial evidence.

20. Elections 0=12
At-large elections are not unconstitu-

tional merely because fewer minority candi-
dates are elected, due to polarized voting,
than would correspond to the minority's
portion of the district population.

21. Elections 4= 12
Where evidence of discriminatory in-

tent is lacking in the enacting processes, the
criteria of Zimmer, in which the Fifth Cir-
cuit enunciated a set of factors that, when
established in the aggregate, are probative
of unconstitutional voting dilution, become
acutely relevant; they may demonstrate
that the neutral districting plan is in fact
an "instrumentality for carrying forward
patterns of purposeful and intentional dis-
crimination." U.S.C.A.Const. Amend. 14.

22. Elections e=12
Where a remotely enacted distriiding

plan, which was adopted without-racial mo-
tivations, is maintained with the purpose of
excluding minority input, the necessary dis-
criminatory intent is established and the
plan is unconstitutional. U.S.C.A.Const.
Amend. 14.

23. Elections -=l12
When bloc voting has been demonstrat-

ed, a showing under Zimmer that the gov-
erning body is unresponsive to minority
needs is strongly corroborative of an inten-
tional exploitation of the electorate's bias,
and the likelihood of an intentional exploi-
tation is "enhanced" by the existence of
systemic devices such as a majority vote
requirement, an antisingle shot provision,
and the lack of a requirement that repre-
sentatives reside in subdistricts.

24. Elections 0=12
If elected representatives are unre-

sponsive to the needs of a racial group
apparently because some stages of the elec-
toral process diminish the group's input, the
inference that the processes are maintained
with the purpose to discriminate can fairly
be drawn.

25. Municipal Corporations ,=80
A tenuous state policy in favor of at-

large districting may constitute evidence

211
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that other, improper motivations lay behind
the enactment or maintenance of the dis-
tricting plan.

26. Municipal Corporations *80
Although state statutes generally need

satisfy only minimum rationality require-
ments, the weight of the state policy behind
an at-large districting plan is an evidentiary
consideration that mustbe considered along
with all other relevant evidence to deter-
mine whether the plan is improperly moti-
vated. Code of Ala., Tit. 37, § 426; U.S.C.
A.Const. Amend. 14.

27. Elections 4=12
That the finder of fact determines the

plaintiff has prevailed under one or even
several of the Zimmer criteria may not es-
tablish the existence of intentional discrimi-
nation in the-enactment of an at-large dis-
tricting plan; the evidence under the other
criteria may weigh so heavily in fav6r of
the defendant that the evidence as a whole
will not bear an inference of invidious dis-
crimination. U.S.C.A.Const. Amend. 14.

28. Elections c 12
A finding of voting dilution under Zim-

mer raises an inference of intentional dis-
crimination in the enactment of an at-large
districting plan.

29. Federal Courts 0=855
In suit brought by black residents of

Fairfield, Alabama, challenging the consti-
tutionality of municipal election system
providing for at-large selection of the city
council president and councilmen, the dis-
trict court's determinations under the Zim-
mer criteria would stand, if supported by
sufficient evidence, unless clearly errone-
ous. Fed.Rules Civ.Proc. rule 52(a), 28 U.S.
C.A.

30. Constitutional Law 0=215.3
- Ultimate issue in a case alleging uncon-

stitutional dilution of the votes of a racial
group is whether the districting plan under
attack exists because it was intended to
diminish or dilute the political efficacy of
that group. U.S.C.A.Const. Amend. 14.

31. Federal Courts 0-855
In suit brought by black residents of

Fairfield, Alabama, challenging the consti-
tutionality of municipal elections providing
for at-large selection of the city council
president and councilmen, the district
court's factual determinations under Zim.
met, viz., that blacks were not denied access
to the electoral processes, that city officials
were not unresponsive to the needs of black
residents, and that blacks were not preclud-
ed from effective participation in the elec.
tion system by any past discrimination,
were not clearly erroneous. U.S.C.A.Const.
Amend. 14; Fed.Rules Civ.Proe. rule 52(a),
28 U.S.C.A.

32. Municipal Corporations 0=80
In suit brought by black residents of

Fairfield, Alabama, challenging the consti-
tutionality of municipal election system
providing for at-large selection of the city
council president and councilmen, the exist-
ence of a tenuous state policy behind at-
large districting, even when "enhanced" by
two or possibly three of the "extra" factors
delineated in Zimmer, were insufficient in
the aggregate to establish a case of voting
dilution. Code of Ala., Tit. 37, § 426; U.S.
C.A.Const. Amend. 14.

33. Elections 0-c12
In the absence of other evidence indi-

cating the existence of intentional discrimi-
nation, state enactments 'providing for at-
large districting are entitled to the defer-
ence afforded any other statute: their
means need only be reasonably related to
ends properly within state cognizance.
Code of Ala., Tit. 37, § 426.

34. Municipal Corporations e80
At-large districting is not per se uncon-

stitutional. Code of Ala., Tit. 37, § 426;
U.S.C.A.Const. Amend. 14.

William M. Dawson, Jr., Edward Still,
Birmingham, Ala., Laughlin McDonald,
ACLU Foundation, Neil Bradley, Atlanta,
Ga., for plaintiffs-appellants.

Jim Ward, Asst. Atty. Gen., Montgomery,
Ala., for Baxley, indiv. & as Atty. Gen.
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confessions were not the result of coercion
and that he suffered no violation of his
constitutional rights in the admission of his
codefendant's confession in vieW of the
overwhelming evidence against him.

Affirmed.

William DOVE, Sr, et al., Appellants,
V.

Charles E. MOORE et a., Appellees.

No. 75-1918.

United States Court of Appeals,
Eighth Circuit.

Submitted May 13, 1976.
Decided July 27, 1976.

Black residents of city brought action
attacking at-large system of electin city
councilmen. After judgment of three-
judge District Court, 364 F.Supp. 407, dis-
missing complaint challenging state statute
was affirmed, case was remanded for con-
sideration by single judge. The United
States District Court for the Eastern Dis-
trict of Arkansas, Oren Harris, J., upheld
city's system, and plaintiffs appealed. The
Court of Appeals, Bright, Circuit Judge,
held-that at-large system was not unconsti-
tutional in light of record demonstrating
that blacks played an active and significant
role in city politics.

Affirmed.

1. Municipal Corporations 0=80
Objectionable features of at-large elec-

tions or multimember districts do not ren-
der an at-large system unconstitutional per
se; the constitutional touchstone iswhether

TALBOT SMITH, Senior District Judge, Eastern
District of Michigan, sitting by designation.

the system is open to full minority partici.
pation, not whether proportional represen.
tation is 'in fact achieved.

2. Municipal Corporations 4=80
At-large system of electing city coun.

cilmen was not, unconstitutional where
black residents of city, having about 40% of
the votes, had full, open and equal access to
the city's political processes and the record
demonstrated that they pled-an_-actiw"
and significant role in city politics.

Charles E. Williams, III, New York City.
George Howard, Jr., Pine Bluff, Ark., for
appellants; Jack Greenberg, New York
City, on brief.

John A. Davis, Biridges, Young, Matthews
& Davis, Michael R. Dennis, City Atty:;
Pine Bluff, Ark., for appellees.

Before BRIGHT and WEBSTER, Circuit
Judges, and TALBOT SMITH, Senior Dis.
trict Judge.*

BRIGHT, Circuit Judge.
In this class action brought by four black

residents of Pine Bluff, Arkansas, on biialf
of all black voters of that city, William
Dove, Sr. and other plaintiffs-appellants at.
tack Pine Bluff's system of electing all
eight members of the city council at-lare.
rather than from single-member war.!.
Plaintiffs-appellants allege that the at.
large system operates to discriminate
against blacks by diluting their voting ox.
er, and, thus, precluding blacks ironm
achieving representation on the city council
in proportion to their race. We reject the
contentions of the plaintiffs-appellantsi and
affirm the judgment of the district court
which determined that Pine Bluff's at-largr
system meets constitutional standards.

This case has a convoluted history.' Thu
facts are detailed in the reported decision,
cited in note 1 supra, and need not be. stt
out at length here. Briefly, they may 1K

-stated as follows.

1. The litigation was initially filed in December
of 1968. It purported to attack an Arkansa,
statute of statewide application requiring citt.-
of the size of Pine Bluff to utilize an at-larv,

93-706 0 - 83 - 68
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ZIMMER.
CIte as 4M

Charles F. ZIMMER, Plaintiff,-
Stewart Marshall, intervenor.Apphilant,

V.

John J. McKEITHEN et al.,
Defendant.Appetlees.

No. 71-2649.

United States Court of Appeals,
Fifth CQrult.
Sept. 12, 197&

Action for reapportionment of
school board and police juries in Louisi-
ana Parish. The United States District
Court for the Western District of Loui-
siana, Benjamin C. Dawkins, Jr., Chief
Judge, ordered at-large elections, and
plaintiffs appealed. The Court of Ap-
peals, 467 F.2d 1381, affirmed. On re-
hearing en bane, the Court of Appeals,
Gewin, Circuit Judge, held that although
population is the proper msure of
equality in apportionment, access to the
political process and not population is
the barometer of dilution of minority
voting strength and that repudiation of
at-large elections for police jury and
school board would be justified in view
of confluence of factors, Including past
racial discrimination, supporting conten.
tion that at-large electoral scheme would
have worked a diminution of black vot-
Ing strength, and that fact that three
black candidates had been successful In
Immediately preceding election did not
dictate finding that at-large scheme did
not in fact dilute black vote.

Panel decision reversed; judgment
of district court vacated and cause re-
manded.

Coleman, Circuit Judge, dissented In
part and filed opinion in which Ingra-
ham, Circuit Judge, Joined.

Clark, Circuit Judge, dissented and
filed opinion in which Dyer. Morgan and
Roney, Circuit Judges, joined.

I
1. ounmtles I=,9

The dilution standard, I. e., whether
an apportionment scheme operates to

445 F.24--I

McrRITHL . 1297
P.2d 129? (1973)

minimize or cancel out voting strength
of racial or political elements of the vot-
ing population, Is a viable means of rec-
onciling the disparate treatment of gov-
ernmental body approved apportionment
plans and court-approved plans under
Voting Rights Act of 1965. Voting
Rights Act of 1965. 1 5, 42 U.S.C.A. 1
1973c.

. Elections 4=12
Provision of Voting Rights Act of

1965 governing alteration of voting
qualifications and procedures by subject
state or political subdivisions covers at-
tempts to administer voting practices as
well as attempts to enact them. Voting
Rights Act of 1965. 1 5, 42 U.S.C.A. I
1973c.

L Constitutlomal Law "2:(1)
Concept of population in fair repre-

sentation cases is not possessed of any
talismanic quality; to rely on population
statistics, to exclusion of all other fac-
tors, is to give such statistics greater
sanctity than that which the law permits
or requires. U.S.C.A.Const. Amends. 14,
15.

4. Constitutional Law *=2(l)
- Inherent In concept of fair repre-
sentation are two propositions: first,
that in apportionment schemes, one
man's vote should equal another man's
vote as-nearly as practicable and second,
that assuming substantial equality, the
scheme must not operate to minimize or
cancel out the voting streath of racial
elements of the voting population. U.S.
C.A.Const. Amends. 14, 15.

& Consituional Law =28hl)
Although population is the proper

measure of equality in apportionment,
access to the political process and not
population is not the barometer of dilu-
tion of minority voting strength. U.S.
C.A.Const. Amends. 14, 15.

SCountes 0=38"Legal standards for determining
submergence of voting strength of racial
elements of the voting population admit
of no distinction on basis of size of pop-
ulation alone; preference for single-
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member districts in large districts Is of
no moment where a showing of dilution
has been made. U.8.C.A.Const. Amends.
14, 15.
I. CoUsttonal law "=15

Minorities are not to be exposed
and subject to apportionment schemes
otherwise constitutionally Infirm be-
cause the equal protection clause can be
watered down on the basis of popu-
lation statistics alone. U.S.C.A.Const.
Amends. 14, 15.
L OmCtiutudl LAw tIi(1)

Elections with respect to certain
special governmental units of limited
purpose are not subject to the fair rep-
resentation mandates. U.S.C.A.Const.
Amends. 14, 15.
0. On MsNiloMI Law "its

To establish existence of a constitu-
tionally impermissible redistricting plan,
the plaintiff must maintain the burden
of showing either first, a racially moti-
vated gerrymander, or a plan drawn
along racial lines, or second, that, de.
signedly or otherwise, an apportionment
scheme, under the circumstances of a
particular case, would operate to mini-
mise or cancel out the voting strength of
racial or political elements of the voting
population. U.S.C.A.Const. Amends. 14.
1.
I. Comes Om

A reapportionment plan may not be
invalidated solely because of the racial
motivations of those who fashioned it;
focus is on actual effect of the legisla-
tion being challenged and not the reason
why the legislation was enacted. U.S.C.
A.Const. Amends. 14, 15.

31. ConisdIUN1m l aw (1
At-large and multimember district.

iag schemes are not per se unconstitu-
tional; nevertheless, where a petitioner
can demonstrate that its members had
less opportunity than did other residents
in the district to participate in the polit-
ical process and to elect legislators of
their choice, such districting achems
are constitutionaly infirm. U.Q.C.A.
Const. Amends. 14, 15. . .

i. Cowtu"Otmd Law iL
It is not enough, to establish dilu.

tion of voting strength of racial or polit.
ical elements by use of at-large and mul.
timember districting schemes, to prove a
mere disparity between the number of
minority residents and the number of mi-
nority representatives. U.S.C.A.Const.
Amends. 14, 15.
I, OonsftUomd Law "Ifi

Where it is apparent that a minor.
ty is afforded the opportunity to partici-
pate in the slating of candidates to rep.
resent its area, that the representatives
slated and elected provide representation
responsive to minority's needs, and that
use of a multimember districting scheme
is rooted in a strong state policy di-
vorced from maintenance of racial dis-
crimination, a holding of no dilution of
minority voting strength is required;
however, such a holding is not mandated
whermthe state policy favoring multi.
member or at-large districting schemes
is rooted in racial discrimination. U.S.
C.A.onst. Amends. 14, 15.

14 CoMtlOtuoal Law "is
Where a minority can demonstrate

a lack of access to the process of slating
candidates, unresponsiveness of legisla.
tor to their particularized Interests, a
tenuous state policy underlying the pref-
erence for multimember or at-large dia-
tricting, or that existence of past dis-
crimination in general precludes the ef-
fective participation in the election sys-
tem, a strong case of dilution of voting
strength has been made. U.S.C.A.Const.
Amends. 14, 15.
I&-Vomstutioonl Law "IS

Standards governing dilution of vot-
ing strength of racial or political ele-
ments. of voting population by use of at-
large or multimember districting scheme
are applicable whether it is specific law
or a custom or practice which causes the
diminution of minority voting strength .
U.8.C.A.Const. Amends. 14, 15.
IS, Cm410tu61o0l Law ="Is

Proof of dilution of minority voUn
strength by use of at-large and multi-
member districting scheme is enhaned
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by a showing of existence of large dis-
tricts, majority vote requirements, anti-
single shot voting provisions and. lack of
provision for at-large candidates run-
ning from particular geographical sub-
districts; fact of dilution Is established
on proof of existence of aggregate .of
such -factors; however, .11 such factors
need not be proved in order to obtain re-
lief. U.S.C.A.Const. Amends. 14, 15.

17. Counties =38
Schools and School Dlshicts 4=55
Repudiation of at-large elections for

police Juries and school board members
was warranted where minority residents
had suffered from protracted history of
racial discrimination touching their abil-
ity to participate in electoral process,
for years they had been compelled by
statute of statewide application to at-
tend racially segregated schools, voters
had been subject to statewide interpreta-
tion test to qualify to vote and for 40
years no blacks had been permitted to
register to vote; removal of such imped-
iments did not vitiate significance of
showing of past discrimination since de-
bilitating effects thereof persisted, par-

-ticularly in-fact that although blacks
comprised a majority of population they
constituted a minority of registered vot-
ers. U.8.C.A.Const. Amends. 14, 15. "

1L Countms =38
Schools and S0bool Disbiabt #=53

Absence of proof that represents.
tives of police juries and school boards
in parish were particularly insensitive to
interests of minority residents was sig-
nificant but not decisive of dilution of
minority voting strength by at-large
election of police Juries and school
board. U.8.C.A.Const. Amends. 14. 15.

I. Ountles 4=38
Schools ams School DItrekis =45
Fact that three black candidates

had been successful in at-large election
of parish police jurors and school board
did not require finding that the at-large
plan did nol dilute black vote where re-
sults of eleq$ion were not before district
court when it rendered reapportionment
opinion; also, success of black candi-

McK3IBEM 1299
Is IM (1973)

-dates at polls did not necessarily fore-
close possibility of dilution of the black
vote since such success might be attrib-
utable to work of politicians apprehend'
ing that support of black candidate
would be politically expedient or that
election of black candidate would thwart

,successful challenges to electoral
schemes on dilution grounds. U.S.C.A.
Const. Amends. 14. 16.

f. Appeal and Error 4=18
An appellate court cannot take cog-

nizance of matters not passed on by the
trial court.

2L ConsdtuUonal Law "215
To hold that a minority candidate's

success at the polls is conclusive proof of
minority group's access to the political
process would be inviting attempts to
circumvent the Constitution; showing
of such success is not conclusive in a re-
apportionment case; rather. independ-
ent consideration of record is required.
U.S.C.A.Const. Amends. 14, 15.

IL ountles O =,UM
Where district sourt reapportion-

ment plan approving at-large elections is
challenged merely as an abuse of discre-
tion, starting point of Court of Appeals
is pronouncement of United States Su-
preme Court that single-member dis-
tricts are preferable to large multimem-
ber districts; such preference Is not,
however, an unyielding one. U.S.C.A.
Const. Amends. 14, 15.

t. Counties 4=38
Preference for single-member elec-

tion district may yield in two situations:
first, where a district court determines
that significant interests would be ad-
vanced by use of multimember districts
and use of single-member districts would
jeopardize constitutional requirements;
however, those significant interests
must not themselves be rooted in racial
discrimination and, second, where a dis-
trict court determines that multimember
districts afford minorities a greater op.
portunity for participation in the politi-
cal processes than ao single-member dis-
tricts; in process of making the latter
determination, a court need not be obUv-
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ious to the existence and location of mi-
nority voting strength. U.S.C.A.Const.
Amends. 14, 16.

K4 Counters =,38
It is permissible for a federal court

to consider race in exercising its broad
equitable powers to fashion a reappor-
tionment'decree. U.S.C.A.Const. Amends.
14, 15.

2I. Cutme 4=3S
While not required to formulate a

reapportionment plan that assures suc-
cess of a minority at the polls, a court
may in its discretion opt for a multi-
member plan which enhances the oppor-
tunity for participation in the political
processes. U.S.C.A.Const. Amends. 14,
15.

Stanley A. Halpin, Jr., Debra A. Mil-
lenson, George M. Strickler, Jr., New
Orleans, La., for Intervenor-appellant.

Prank R. Parker, Lawyers' Committee
for Civil Rights Under Law, George
Peach Taylor, Jackson, Miss., David Ta-
tel, Lawyers' Comm., for Civil Rights
Under Law, Washington, D. C., for amL-
cue curiae.

William J. Guste, Jr., Atty. Gen. of
La., Baton Rouge, La., William B. Rag-
land, Jr., Lake Providence, La., for de-
fendants-appellees.

Before JOHN R. BROWN, Chief
Judge, and WISDOM, GEWIN, BELL,
THORNBERRY, COLEMAN, GOLD-
BERG, AINSWORTH, GODBOLD,
DYER, SIMPSON, MORGAN, CLARK,
INGRAHAM and RONEY, Circuit
Judges.

I. Aristot PoIties, Book 11.

4. White v.-Fester. 412 U.S. '756. 766,
93 S.Ct. 233, 283, 8 LEd.2d 814, 324
(191); Whltcomb v. Chav., 403 U.S. 124,
143, 81 0.Ct. 188, 29 L.Ed.2d 88 (1971) ;
Fortson v. Dorsy, 3T U.S. 43, 480, 85 8.
Ct. 406, 38 LE2d 401 (1065); rBums v.
Rlehardson, 884 U.S. 18, 8, 8.Ct. 1285,
16 L.Ed.2d 86 (IM).

S. In the abeenes of specealeislsative author-
ity for school boards to apportion, the wp
portlomest s*4 reapportmmnmt ad perib

GEWIN, Circuit Judge:
Aristotle hab written:
If liberty and equality, as is thought
by some, are chiefly to be founded in
democracy, they will be best attained
when all persons alike share in the
government to the utmost. ...

This case evokes a consideration of the
extent to which the Constitution of the
United States c6mpels adherence to this
principle. Specifically, we are ceiled
upon to determine under what circum-
stances an apportionment scheme oper-
ates to minimize or cancel out the voting
strength of racial or politioal elements

> of the voting population Appellant
contends that the district court order,
affirmed by a majority of a panel of
this court, 467 F.2d 1881, requiring re-
apportionment for the school board and
police Juries in East Carroll Parish 3 un-
der an at-large scheme of elections can-'
not pass muster under the aforemen-

, tioned standard. Both the district court
and a majority of a panel of this court
held that an at-large scheme cannot
work a dilution of black voting strength
where blacks, though constituting a mi-
nority of registered voters, comprise a
majority of the total population of the
parish.4  Upon rehearing en bane, this
court finds the aforementioned conclu-
sion infirm, and therefore we vacate and
remand the district court's judgment.

"'he panel opinion, recounting the
facts which spawned this litigation and
the protracted proceedings which it en-
tailed, obviates the need for a full expo-
sition of the present posture of this

school boards to dependent upon such Apper-
tionmemt of the polk.*Jury Is the MrLsh.
Consequently, this ease does not require G
distinction between the reopportiO"t
scheme ts It affects either body.

4. As shall be discussed Mre, a malOtIY 41
the panel retrained from annousclp a pOr
se rule. Rather, It qualified its appilettles
of the majority of population standards en
the sands proffered by appelleea, .dY
the se of the perish.

1300
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SUMMARY OF SOME KEY VOTINo RIOHTS ACT DzcxsioNs

I. CONSTITUTIONALITY

South Carolina v. Katzenbaoh, 83 U.S. 301 (1988).
In an opinion by Chief Justice Warren, the Supreme Court held the original

provisions of the 1965 Voting Rights Act to be a constitutionally permissible
method of protecting the right to vote. The Court upheld the preclearance pro-
visions of Section 5 under the rationale that "exceptional conditions can Justify
legislative measures not otherwise appropriate." Id. at 334. Because Congress
had found from its own evidentiary investigation that "unique circumstances"
existed in the covered jurisdictix)s, the preclearance provisions were held Justi-
fied. 14. at 835. Justice Black dissented, on the Section 5 issues.

Katzenbaoh v. Morgan, 384 U.S. 641 (1966).
In an opinion by Justice Brennan, the Supreme Court upheld Section 4(e) of

the 1965 Act which provided that certain persons educated In Spanish in Puerto
Rican schools would not have to comply with the literacy tests imposed by cer-
tain states as a precondition to voting. This provision rendered New York literacy
tests invalid as applied to those persons. The Court held that this step was within
the power of Congress under Section 5 of the Fourteenth Amendment to enforce
that Amendment's guarantee of equal protection of the laws, even though a court
might not have held that the New York law was unconstitutional. The only
question to be determined by the Court was whether Congress had a reasonable
basis for its conclusion that such action might be necessary to protect minority
rights. Justices Harlan and Stewart dissented, arguing that Congress had no
right to strike down a state statute unless a court would have found that statute
unconstitutional.

City of Rome v. United States, 446 U.S. 156 (1980).
In an opinion by Justice Marshall, the Supreme Court held that a political

subdivision within a covered state could not bail out under Section 4(a) in-
dependently from the state itself, even though that subdivision had proven that
it had not been guilty of discrimination for the previous seventeen years. The
Court also held that where exceptional circumstances exist Congress had the
power under Section 2 of the Fifteenth Amendment to prohibit practices that
have only disparate racial impact with no discriminatory intent. In dissent,
Justice Powell said that the Act should be interpreted to permit subdivisions
to bail out from the preclearance requirements even though the state itself could
not bail out. Justice Powell went on to say that in the absence of an independent
bailout, Section 5 of the Act would be unconstitutional. Justices Rehnquist and
Stewart concluded in dissent that Congress does not have the power under Sec-
tion 2 of the Fifteenth Amendment to prohibit practices having only a disparate
racial impact where the governmental unit had affirmatively proven that it had
not been guilty of any discriminatory intent for a period of seventeen years. The
majority also held that the city had not carried its burden of proving that certain
annexations and electoral changes did not have a disadvantageous effect on
miinority voters.

II. JURISDICTIONS COVERED UNDER SECTION 5

United States v. Board of Commisioner, 485 U.S. 110 (1978).
In an opinion by Justice Brennan, the Supreme Court held that all govern-

mental units within a covered Jurisdictions were required to submit all covered
changes under Section 5 of the Voting Rights Act. The Court rejected arguments
that only states and "political subdivisions" were required tnder Section 5 to
make submissions, and that Section 4(c) (2) defined political subdivisions to
include dnly those governmental units which register voters, and not those which
do not In.disseat, Chief Justice Burger and Justices Stevens and-RehnqUist con-
eluded that only those governmental units which meet the definition of political
subdivisions should be required to submit changes. In separate concurrences,
Justices Blackmun and Powell expressed reservations as tq the correctness of
the decision, but believed it to be compelled by Allen. .Justic Blackmun also

.remarked that he considered Congressional action in 1970 and 1975 to have been
an endorsement of the Allen rule.

Gaston County v. United States, 895 U.S. 2R5 (1969).
In an opinion by Justice Harlan, the Supreme Court held that Gaston County,

North Carolina, had met the criteria for bailout in Section 4(a) of the Act in
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that it had not proven that its literacy tests had not been used with either the
purpose or effect of denying or abridging the right to vote on the grounds of race.
The Court affirmed a finding of the district court that the county's previous
maintenance of a segregated school system had resulted in inferior education
for its black citizens. The inability of many blacks to pass the literacy tests was
a result of this prior discrimination, and the test therefore had the effect of
denying or abridging their right to vote because of racial discrimination. Justice
Black dissented because of his view that the preclearance provisions of the
Act were unconstitutional.

City of Rome v. United States (See I above).

Il. CHANGES UNDER SECTION 5

Allen v. State Board of Elections, 893 U.S. 544 (1969).
In an opinion by Ohief Justice Warren, the Supreme Court held that private

litigants could bring suit before a three-judge district court in their local dis-
tricts to argue that state laws had not been preeleared under Section 5. The
Court held that the preclearance provisions were applicable, not only to changes
in laws directly affecting registration and voting, but all changes "which alter
the election law of a covered State in even a minor way." Id. at 566. The Court
specifically held that the change from a district system to an at large system
was covered, as was the changing of a particular office from elective to appoin-
tive. Also covered were changes in procedures for qualifications of independent
candidates and for casting write in votes. Justice Harlan dissented, concluding
that Section 5 covered only "those states laws that change eltker voter qualifi-
cations or the manner in which elections are conducted." Id. at 591. Justice
Black again dissented because of his conviction that Section 5 was altogether
unconstitutional.

Perkins v. Matthews, 400 U.S. (1971).
In an opinion by Justice Brennan, the Supreme Court held that a local Federal

distrlt court was without Jurisdiction to determine whether or not a particular
change had the purpose or effect of denying or abridging the right to vote.
Rather, the only function of a local court was to determine whether or not the
change is subject to preclearance under Section 5 of the Act. The Court went
on to hold that the municipal annexations and changes in locations of polling
places must be precleared. Chief Justice Burger and Justice Blackmun sep-
arately concurred under the authority of Allen. Justices Black and Harlan dis-
sented on the basis of their opinions in Allen. _

Georgia v. United States, 411 U.S. 526 (1973).
'In an opinion by Justice Stewart, the Supreme Court concluded that legis-

lative reapportionments must be precleared under Section 5. The Court also
held that the Attorney General could object to a submission even though he
could not conclude that a change had either the purpose or effect of denying
or abridging the right to vote. The Attorney General could validly place the
burden of proof on the submitting Jurisdiction, and could interpose an objec-
tion whenever that Jurisdiction failed to prove that a change did not have
such a purpose-or effect. Chief Justice Burger concurred. while reiterating
his reservations about Allen. Justices White, Powell, and Rehnquist dissented
on the grounds that the Attorney General should not put the burden of proof
on the submitting jurisdictions.

IV. MUNICIPAL ANNEXATIONS UNDER SECTION 5

city of Petersburg v. United States, 410 U.S. 962 (1973).
The Supreme Court wrote no opinion but summarily affirmed a Judgment of

the district court finding that Petersburg's annexation of a predominantly white
area could not be approved under Section 5 because it would have the purpose
or effect of denying or abridging the right to vote on the basis of race. The dis-
trict court also ordered that the annexation could be permitted If the at large
government of the city were to be changed to a council of single member districts.
This is one of only two cases In which the Supreme Court has found a municipal
annexation to be in violation of Section 5. The result in this case was later ex-
plained by a majority of the Court In an opinion by Justice White in City of
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Richmond v. United States, 422 U.S. 358 (1975). The Court explained that the
annexation of the white area coupled with an at large form of government tended
"to exclude Negroes totally from participation in the governing of the city
through membership on the city council." Id. at 370. This effect could be cured by
the establishment of a ward system which would afford them representation
"'reasonably equivalent to their political strength in the enlarged community"
Ibid. The Court specifically noted that the mere fact that the blacks made up a
smaller percentAge of the city after the annexation did not amount to a violation
of the Act.

City of Richmond v. United States, 422 U.S. 358 (1975).
In an opinion by Justice White, the Court applied the same test it had applied

without an opinion in the Petersburg case. The district court had disapproved
an application by Richmond to annex white areas while changing to the single
member system. The Court did not have occasion to rule as to whether the an-
nexation standing alone-would have constituted a violation of the Act, but it
reversed the district court and remanded for reconsideration in light of its ex-
planation of the Petersburg case. In dissent, Justices Brennan, Douglas, and Mar-
shall concluded that the annexation had been motivated by discriminatory pur-
pose. Moreover, they felt that by reducing the percentage of blacks in the city
of Richmond, the annexation had the effect of denying or abridging the right
to vote.

City of Rome v. United States (See I above).

V. SCOPE OF SECTION 2

City of Mobile v. Bolden, 446 U.S. 55 (1980).
In this case, the district court had found that Mobile's election of its city gov-

ernment at large had the effect of discriminating against black voters, and it
ordered a new governing board be created consisting of a mayor and a city
council with members elected from single member districts. The Supreme Court
reversed, but there was no majority opinion. In an opinion joined by Ohief
Justice Burger and Justice Powell and Rehnquist, Justice Stewart concluded
that Section 2 of the Voting Rights Act had the same meaning as the Fifteenth
Amendment itself, and therefore reaches only the intentional abridgements of
the right to vote. In dissent, Justice Marshall explicitly agreed that the provi-
sions of Section 2 of the Act were congruent with the protection of the Fifteenth
Amendment, but he concluded that proof of discriminatory Impact was suffi-
cient to secure relief under the Fifteenth Amendment. Id. at 105n.2. Justice
Brennan agreed with Justice Marshall's interpretation of the Fifteenth Amend-
ment, but no member of the Court explicitly disagreed with the conclusion that
Section 2 had the same meaning as that Amendment. Justice Stewart's opinion
concluded that the Fifteenth Amendment was satisfied wherever all races have
access to the ballot, and that claims of "vote dilution" must be tested under the
equal protection clause of the Fourteenth Amendment. Justices Stevens and
Marshall explicitly disagreed, finding that dilution cases could also be brought
under the Fifteenth Amendment. Justice Stewart concluded that there was In-

- sufficient evidence of discriminatory intent in the creation and maintenance of
Mobile's form of government; he did not explicitly state that proof such intent
would have suffied to Justify relier. Justices Brennan, White, and Marshall
concluded In dissent that there was adequate proof of discriminatory intent, and
that such intent justified the relief granted by the district court. Justice Black.
mun Joined in the reversal, even though he expressed some sympathy for the
viewpoint of the dissenters, because he felt that the relief ordered by the district
court was too drastic. Justice Stevens in his concurrence indicated that the
question of intent In municipal government cases should be largely Irrelevant.
He concluded that so long as there was any rational justification for an at large
form of government, it should be upheld by the courts, even though some of
its supporters might have discriminatory motives.

VI. MUNICIPAL GOVERNMENTS UNDER THE FOURTEENTH AND FIFTEENTH AMENDMENTS

Gomillion v. Lightfoot, 364 U.S. 339 (1960).
An act of the Alabama Legislature had redrawn the boundaries of the city of

Tuskegee In such a way as to remove from the city almost all of the black voters
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without removing any of the white voters. Whereas the city had previously been.
in the form of a square, its new boundaries had twenty-eight sides over a much
smaller area. In an opinion by Justice Frankfurter, the Court concluded this
removal of black voters from the city denied them the right to vote in contraven-
tion of the Fifteenth Amendment. In a separate concurrence, Justice Whittaker
held that the Fifteenth Amendment had not been violated, because all persons
of every-race were permitted to vote In the areas in which they resided. How-
ever, he found that the action violated the Fourteenth Amendment because blacks
had been clearly segregated out of the city.

Beer v. United State., 425 U.S. 180 (1976).
Under the 1960 census, the city of New Orleans was governed by a council

made up of five members elected from single member districts and two members
elected at large. The 1970 census revealed that 45% of the city's population and
36% of its voters were nonwhite. The city submitted to the Attorney General
a reapportionment plan which preserved the two at large seats, created two dis-
tricts with black population majorities, and for the first time created one dis-
trict with a black voter majority. The Attorney General and the district court
rejected the plan because it would produce black representation on the council
roughly proportional to black population in the city. The district court added
that the city should abolish the two members elected at large. In nn opinion by
Justice Stewart. the Supreme Court reversed. The Court held that the district
court had no authority under Section 5 of the Act to consider the existence of the
at large seats, since those seats bad been in existence prior to 1964. Moreover,
the Court held that Section 5 prohibits only those voting changes which result
in "retrogression In the position of racial minorities with respect to their effec-
tive exercise of the electoral franchise." Id. at 141. Because this plan created
more black majority districts than the Plan that It replaced, it should have been
approved under actionn 5. Justices White, Marshall, and Brennan all dissented.
They would have held that Section 5 prohibits the approval of a plan which does
not result in an approximation of proportional representation where there Is
also evidence of bloc voting and certain bars to participation in the electoral
process.

City of Mobile v. Bolden (See V above).

VII. LEGISLATIVE DISTRICTS UNDER THE FOURTEENTH AND FIFTEENTH AMENDMENT

Whltcomb v. Chavls, 403 U.S. 124 (1971).
In an opinion by Justice White, the Supreme Court held that multi-member

state legislative districts are not necessarily unconstitutional. In dictum the
Court states that multi-member districts in some circumstances might be proven
to work at an unconstitutlonal dilution of the voting power of the minority
voters within the district. In this case the Court found tht minority voters
had ample opportunity to participate In the selection of Democratic candidates.
but that Republicans regularly defeated those candidates. The disadvantage to
the minority voter was based not upon race, but upon parti an affiliation. Justices
Douglas, Brennan, and Marshall dissented, finding that the dilution of the mi-
nority vote had already been proven to the district court. They also indicated
that there was no need to prove discriminatory intent. In a separate dissent.
.Tustice Harlan argued that the entire question of dilution could not be managed
by the courts in a neutral and objective way, and concluded that the courts
should stay out of reapportionment altogether.

White v. Regester, 412 U.S. 755 (1973).
In an opinion by Justice White, the Supreme Court affirmed a decision of

a district court in Texas requiring that state legislaors from Dallas and San
Antonio be elected from single member districts rather that at large in their
respective counties. This is the first and only case in which -te Supreme-Court
has found that multi-member districts actually dilute the minority vote. In
Dallas the Court emphasized that blacks did not have a fair opportunity to par-
ticipate in the nominating process of the Democratic party. In San Antonio
the Court emphasized that language and cultural barriers made it diicult
for Mexican-Americans to have their views represented in a delegation elected
at large.
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United Jewish Organizations v. tarey, 480 U.S. 144 (1977).
This case involved'the Attorney General's rejection of New York's 1972 legis-

lative redistricting as it applied to Brooklyn, which is covered under the Act.
The Attorney General originally ruled that there were an insufficient number
of districts with non-white populations large enough that non-white candidates
could win an election. The Attorney General indicated that a non-white popula-
tion of 65% was necessary to create a aafe non-White seat. In a new plan adopted
in 1974, the Legislature met the objections of the Attorney General, but in so
doing, divided a community of Hasidic Jews which had previously resided In a
single district. The Attorney General approved the plan, but the Jews went to
court claiming that they had. been the victims of racial discrimination. The
Supreme Court rejected their efforts, but was unable to produce a majority opin-
ion. Justices 35rennan, Blackmun, and Stevens joined an opinion by Justice White
which held that the Legislature could legitimately use racial quotas in order to
create a plan which would be aceptable under Section 5 of the Act. From the
record made In the district court, it did not appear that the Legislature had
done any more than comply with the requirement that minority voting strength
not be decreased. Justices White, Stevens and Rehnquist went on to say that,
even absent the requirements of the Act, the Constitution permits a state to draw
lines in such a way that the percentage of non-white districts would approximate
the percentage of non-whites in the population, so long as whites were in the
population, so long as whites were likewise provided with fair representation.
Justices Stewart and Powell rejected the argument that race consciousness is
unconstitutional per se. They found this plan constitutional because there was
no purpose of invidious discrimination. Chief Justice Burger dissented, finding
that the use of a quota system in redistricting offended the Fifteenth Amend-
ment and that an effort to require an effort to comply with the Voting Rights
Act could not cure-that infirmity.

0


