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APPENDIX

PART 1.—EXECUTIVE SESSIONS CONSIDERING THE
7 77 VOTING RIGHTS ACT

WEDNESDAY, MARCH 24, 1982
U.S. SENATE,

SUBCOMMITTEE ON THE CONSTITUTION

oF THE COMMITTEE ON THE J UDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 3:47 p.m., in room
2228, Dirksen Senate Office Building, Hon. Orrin G. Hatch (chairman
of the subcommittee) presiding. '

Present: Senators T urmong, Grassley, and DeConcini.

Staff present: Stephen Markman, chief counsel ; Peter Qrmsby, pro-
fessional staff member; William Lucius, counsel ; Dennis Shedd, coun-

- sel, Claire Greif, chief clerk; and Sharon Peck, clerk.

Senator Harcrr. We will call the subcommittee to order.

The Subcommittee on the Constitution this afternoon meets in ex-
ecutive session to consider legislation to extend the Voting Rights Act
of 1965. The subcommittee has conducted 9 days of what I believe
have been thorough and balanced hearings on the subject of the Vot-
in% Rights Act. -

would like to focus very briefly on the issue that I believe has
emerged as the single most critical issue in this debate. That, of course,
is the question of the proposed House amendments to section 2 of the
act. Secticn 2 is a restatement of the fifteenth amendment to the Con-
stitution and has always required proof of purpose or intent to dis-
criminate in order to establish a violation. The House-proposed amend-
ment would substitute a new test that focuses upon disparate election
“results” among minority groups.

In my view, as I have expressed many times during subcommittee
hearings, this proposed change involves one of the most substantial
constitutional issues ever to come before this body. Both the constitu-
tional and practical implications of this proposed change are enor-
mous. By concentrating upon equal election results rather than equal
election access, the proposed amendment would utterly redefine the
notions of civil rights and discrimination while placing in jeopardy
of judicial restructuring of hundreds, perhaps thousands'of communi-
ties, across this Nation. .

Since I have already spoken until I am blue in the face on the truly
radical notion of proportional representation for minority-groups-

(1)
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slocted legislative bodies, I would like to bring several other parties
into this debate. If I am describing things inaccurately or distorting
issues or mischaracterizing this whole matter, then I would respectfully
suggest that I have been in some pretty distinguished company. The
Supreme Court of the United States, for instance, has described the
“results” test proposed by Justice Thurgood Marshall in his dissent in
the case of Mobdile v. Bolden in the following manner:

The theory of the dissenting opinion appears to be that every political group or
at least every such group that is in the'minority has a Federal constitutional right
to elect candidates in proportion to its numbers. The Equal Protection Clause does
not require proportional representation as an imperative of political organization.

That is the Supreme Court speaking about the results test. .

- The report of the House Judiciary Committee on its voting right
measure states:

The fact that members of a raeial or language minority group have not been
elected in numbers equal to the group’s proportion of the population would be
highly relevant under the proposed amendment.

That is the House report on this measure. .

The Attorney General of the United States has said

Under the new test any voting law or procedure in the country which produces
election results that fail to mirror the population’s makeup in a particular com-

munity would be vulnerable to legat challenge. If carried to its logical conelusion,
proportional representation or quotas would be the end result. :

. Prof. William Van Alstyne, one of the most distinguished constitu-
tional scholars in the country and a long-time member of the board of
directors of the American Civil Liberties Union has remarked :

The results amendment must invariably operate to create racially defined wards
throughout much of the Natfon and to compel the worst tendencies toward race-
based allegiances and divisions. .

The Washington Post indeed remarked in an editorial following the
Mobile decision less than 2 years ago: _

The logical terminal point of the challenge to Mobile is that election.districts
must be drawn to give proportional representation to minorities.

That is the Washington Post editorial page speaking.

The Assistant Attorney General of the United States for Civil
Rights, William Bradford Reynolds, has testified :

A very real prospect is that this amendment could well lead us to the use of
quotas in the electoral process, We are deeply concerned that this language will be
construed to require governmental units to present compelling justification for any
system which does not lead to proportional representation. ™ T

The Reverend Jesse Jackson has stated the issue even more explicitly
when he remarked in a Columbia, S.C. newspaper:

Blacks comprise one-third of South Carolina’s population, and they deserve one-
third of its representation.

— Thatistheissue ima mutshell.

The former Attorney General of the United States under a Demo-
cratic administration, Griffin Bell, sent a letter to this subcommittee
reading:

To overrule the Modile decision by statute would be an extremely dangerous
course of action under our form of government.
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That is Jimmy Carter’s Attorney General gpeaking. '

Professor Joseph Bishop of the Yale Law School has testified :

It seems to me that the intent of the amendment is to ensure that blacks or
members of other minorities are insured proportional representation. If, for
example, blacks are 20 percent of a population of a State, Hispanics 15 per-
cent, and Indians 2 percent, then at least 20 percent of the members of the
leglslature must be black, 15 percent Hispanic, and 2 percent Indian.

That is Professor Joseph Bishop of the Yale Law School.

Dr. Walter Burns of t e Agnencan Enterprise In_stltute and one of
the Nation’s leading constitutional scholars has testified :

The amendment is intended to reverse the Supreme Court’s decision in Mobile.
If adopted, this authorizes Federal courts to require States to change their laws

to ensure that minorities will be elected in proportion to their numbers. Rep-
resentative government does not imply proportional representation.

The Wall Street Journal has written :

The results test would require dividing the community into the various races
and ethnie groups the law happens to cover and trying to provide each with a
representative. .

Prof. John Bunzel, senior fellow at the Hoover Research Institute
at Stanford University says:

Equal access does not mean equal results. Under the amendment, proportional
results would become the test of discrimination.

Dr. William Gibson, president of the South Carolina NAACP, has
stated frankly: ’

Unless we see a redistricting plan in South Carolina that has the possibility
of blacks being elected in proportion to this population, we will push hard for a
new plan.

hIf that is not proportional representation by race, I do not know
what is.

Similarly, Representative Garcia of New York noted during the
House debate on the Voting Rights Act, and I quote him:

The proof of discrimination under the amended section two is the number of
. people who get elected.

The Congressman is correct. That is precisely the proof of discri-
mination under the results test : the number of people who get elected.

Prof. Henry Abraham, the highly distinguished author of a num-
ber of important texts on constitutional law and government, the
chairman of the department of government at the University of Vir-
ginia has testified:

Only those who live in & dream world can fail to perceive the basic thrust and
Inevitable result of the new section two. It is to establish a pattern of propor-
tional representation now based upon race, perhaps at a large moment in time
upon gender or religion or nationality. ’

Prof. Donald Horowitz of the Duke University Law School, an
author of a number of seminal books on the Supreme Court:

What the courts are going to have to do under the new test is to look at the
proportion of minority voters in a given locality and look at the proportion of
minority representatives. That is where they will begin their inquiry, and that
is very likely where they will end their inquiry. We will have ethnie and racial
proportionality.
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Prof. Edward Erler of the National Humanities Center testified:

It would be difficult to imagine a pollitical entity containing a significant
minority population that was not represented proportionaly that would not be in
~ violation ot the new section. )

I have belabored this point enough, but I would say to every indi-
vidual in this room, in this Senate, und in this country that the results
test is going to effect a transformation in civil rights policy in this
country that few, if any, of us can predict if it is enacted. 1t will be a
country in which considerations of ruce and ethnicity intrude into each
and every public policy decision. Rather than continuing to move
toward a constitutional colorblind society, we will be moving toward
a totally color-conscious society. Rather than continuing to move in
the direction of equality of access for all individuals without regard
to race or color, we will move in the altogether different direction of
equality of result with great regard to race o1 color.

The Supreme Court said in Mobile, and I will repeat it here:

The results test would discard fixed principles of law in favor of judicial
inventiveness that would go far toward makiug this court a superlegis.ature.

When this happens and when Cincinnati and Baltimore and Boston
and Anchorage and Birmingham and Wilmington and Pittsburgh
and Savannah and San Diego are forced to dismantle nondiscrimina-
tory structures of local self-government, no one will be able to say that
they did not expect this. ‘L'here will be accountability, and I .think
there is more than an adequate record here to make that clear.

At this point I will recognize anybody else who has any statements
to make. I would recommend that we proceed to the Mathias-Kennedy
bill as the basic document for markup. If there is no objection, then
that is the bill we use as the basic underlying document. Senator
Thurmond ,

The Cuairman. That suits me if they wish to use the Mathias-
Kennedy bill as the vehicle upon which we operate.

Senator Harcu. Maybe I should turn to our ranking minority
member, Senator DeConcini, first.

Senator DeConcing. I would be glad to yield to the Senator from®
South Carolina if he has any statement.

The CHarMAN. No, that isall I cave to say.

Senator DEConcint. I thank you, Senator Thurmond. i

I would like to take this opportunity, Mr. Chairman, to once again
thank you for the open and fair manner in which you conducted the
hearings on the subject of the Voting Rights Act. Mr. Chairman, you
- have taken great pains to insure that every party involved, regardless
of its viewpoints, has had a full and fair opportunity to express its
point of view. When the Senate is to consider such an important bill
as the Voting Rights Act Amendments of 1982, it is absolutely essen-
tial that each Senator have a full and complete record upon which to
base his or her vote. You have insured that such a record is available.
I congratulate you for that, Senator Hatch.

The subcommittee is about to act on the Voting Rights Act. As a
result of my reading of the bill and my review of the subcommittee
record, I am convinced that Senate bill S. 1992, now cosponsored by
some 65 Members of the Senate including myself, is the best vehicle to
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. strengthen the act and a national recommitment to the principles of
equal voting rights for all citizens.

Many questions have been raised regarding the propriety of portions
of this bill, especially section 2. Proponents of the bill, however, have
answered each of these questions to my satisfaction. I am confident as
I prepare to vote for S. 1992 that the results test embodied therein will
not lead to a requirement of proportional representation by race in
State and local governments nor to any of the other dire consequences
suggested by the bill’s opponents.
i’erhaps the most important observation regarding these hearings
and today’s actions is the uniform expression of support by virtually
every witness and by every Senator for the idea of equality in voting
rights. As too many of us know too well, it was not always the case.
While our individual interpretations and predictions vary, leading to
vigorous support of one or another position, our goal 1s the same:
equal participation for all in the American political process. Mr. Chair-
man, I have no objection to proceeding to this effort.

I would, Mr. Chairman, ask at this point that a statement made by
the junior Senator from South Carolina, Senator Hollings, most re-
cently on the floor of the Senate, which points out some very good
arguments that I did not see expressed, at least by Senator Hollings,
in the subcommittee record, I would ask unanimous consent that the
reprint of his statement of March 23, 1982, in the Congressional
Record bo inserted at this point as part of my remarks.

Senator Hatch. Without objection, it is so ordered.

[Material referred to follows:]

[From the Congressional Record, p. $2622, Mar. 23, 1982]

ExTEND THE VOTING RIGHTS ACT

Mr. HoLriNgs. Mr. President, Henry Ward Beecher once wrote: “A man with-
out a vote is a man without a hand.” I tend to believe a man without a vote is
a prisoner of those who seek to keep him disenfranchised. And that is why I am
100 percent behind the extension of the Voting Rights Act as put forward in
S. 1992 without weakening amendments.

Seventeen years ago from three Sundays past, Dr. Martin Luther King, Jr.,, and
thonsands of voting rights demonstrators marched across Selma’s Edmund
Pettus Bridge to call attention to the fact that only 350 of Selma’s 15.000 voting-
age blacks were registered to vote. Though marching in a peaceful way, they
were greeted on the other side of the bridge by a thunder of State troopers, sher-
iff’s possemen, tear gas, clubbings and mass arrests. The confrontation of violence
and nonvinlence on that historic day not only called attention to a small Southern
city. it induced a Nation to confront its conscience and protect the most funda-
mental right in a free soclety. the right to vote.

Since that time, a lot of things have changed: the violence has subsided. the
tenslons have eased, and men and women of different races and religions
enjoy greater freedom and equality in the South and indeed throughout the
country. Much of this gain in greater human understanding is due to the Voting
Rights Act itself. For that reason. the Voting Rights Act of 1965 has been her-
alded as our Nation’s most effective civil rights law. Called by Dr. King the
“promissory note of the Constitution” and hailed by President Johnson as a “tri-
umph for freedom as huge as any ever won on a battlefleld,” this act, as well as
its 1970 and 1975 extensions, allows millions of Americans to register and to vote
without fear or retribution or fear of ridicule.

Yes, we have come a long way from that Sunday in Selma and from the blatant
inequities which, in many people’s minds, were the trademarks of my part of the
country. This is because the vote is a great equalizer. In my State of South Caro-
lina, the numbers certainly tell a part of that story. In 1960, only 58,000 of black
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South Caroliniars were registered to vote; today over 319,000 are registered.
That meant that, in 1960, only 15.6 percent of voting age black South Carolinians
were able to go to the voting booth. 'I'oday, that number approaches 60 percent,

Indeed, the story is much the same in other places where the act has been
applied, whether in the South or in northeastern cities, to protect black en-
franchisement or in the West to protect the enfranchisement of a growing His-
panic population, It not only meant that minorities became a part of the process;
they increasingly became part of the system. It is hard to imagine growth in the
concerns of minority constituencies or growth in the number of minorities elected
to public office or the greater understanding and respect for minority opinions
without the protections offered by the Voting Rights Act. Whether one agrees or
disagrees with specific concerns, with specific officials or with specific opinions, the
fundamental is the same : A democracy which abridges participation is not merely
a contradiction, it is wrong. -

Sure, intellectual honesty tells us that technical improvements could be made,
as we consider the extension of the Voting Rights Act. Unfortunately, the words
‘“technical improvements"” have become almost code words for dilution of the act.
Somo call for national application of the preclearance clause, and, on its face, it
may seem equftable that all State election laws, not those simply of a few States
and jurisdictions, should be cleared through the Justice Department. But, if pre-
clearance were to be applied on a national basis without consideration of past
discrimination, more resources and more man-hours would be required in order
for the Justice Department to do its job effectively. If more resources were not
provided, it is hard to imagine how the weakening of the act could be prevented.

The major debate which remains is whether intent or actual results should be
tho basis for claiming State election laws in violation of section 2 of the act. The
Supreme Court decision in Mobile against Bolden cast a heavy cloud over a
plaintiff s ability to prove discrimination under the act. As a lawyer, I know how
difficult it is to prove intent or purpose. As a politician, I know that results speak
louder than words of intent or purpose. Thus, a statutory amendment is needed
to return the law to the original understanding of Congress; that the act reaches-
voting schemes that have discriminatory results, whether or not plaintiffs prove
discriminatory intent.

Rules of evidence require tangible proof to prove intent.-Those who discrim-
inate do not commonly advertise their motives, particularly when there are laws
on the books prohibiting such. Many discriminatory practices go back decades
and records of their enactment are unavailable. 1n fact, despite the immortality of
many voting schemes, often thzir avthors are long since deceased. It is for these
reasons that the House of Representatives wisely incorporated language in its
eéxtension of the Voting Rights Act which establishes results as the basis for find-
ings, and that is why this Senator concurs with the House's wisdom in this
matter.

Mr. President, with the gains we have made in our participatory government,
it seems inappropriate and strange that we should even have to argue in this
body the merits of extending this act. This act has not merely protected the en-
franchisement of all of our citizens, it has opened the lines of communications
for greater human understanding. Now is no time to turn back the clocks. Now
is the time to reaffirm our belief that, in free society, the vote is not merely a
privilege, it is a right. The vote is each person’s special claim to life, liberty and
pursuit of happiness. In a democratic republic like our own, we should do every-
thing in our puwer to protect this most tundamental right. We can do that by
extending a strong and tair extension of the Voting Rights Act.

Senator DEConcint. I thank the chairman.

Senator HaTcH. Are there any amendments?

Senator GrassLEY. I have a statement and also an amendment.

Senator HatcH. Senator Grassley ?

Senator GrassLEY. As a member of this subcommittee, I have had an
opportunity to actively participate in the hearings on the proposed
extension of the Voting Ilights Act of 1965. Today I will cast the most
important civil rights vote of my career. Befcre I cast my vote, I would
like to make a few statements regarding this vital issue.
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First of all, I would like to commend the chairman, Senator Hatch,
for conducting these hearings in a most respectab! and fair manner.
I realize that presiding over these hearings on this motional issue pre-
sented him a rather formidable task. In the years that I have repre-
sented the people of Iowa as a Representative and now as a Senator, 1
have never witnessed such an equitable, thorough, and indepth investi-
gation of an issue which is as complex and einotional as this issue is.
I only hope that those who have observed these proceedings would por-
tray them accurately. Unfortunately, the emotional character of this
iSS{lG (rlnny have led some observers to misinterpret the real issues in-
volved.

The question is not whether or not there will be a Voting Rights Act.
While certain time periods in the act are about to run, the Voting
Rights Act of 1965 itself is permanent statutory law; it will never ex-
pire. The question that this subcommittee has investigated is twofold.
Iirst, we must decide whether the new section 5 bailout criteria, as
proposed by the House version is desirable. Should the Congress take
action to prevent certain jurisdictions which have been covered for 17
years from bringing bailout suits in August ¢

Second, we must determine whether the proposed change in the ex-
isting language of section 2 of the act is indeed desirable. In other
words, should the Congress overturn the Supreme Court decision in
M obile versus Bolden and declare that an establishment of a section 2
violation requires showing only of a discriminatory result rather than
a discriminatory intent?

Our distinguished colleagues in the House focused their hearings on
the section 5 issue. We in the Senate have investigated the section 2
issuc more thoroughly. We have heard the testimony of many legal ex-
perts who are in disagreement on the merits of amending this act. As 1
stated, much of the debate in the Senate hearings has been on the mean-
ing of the changes in section 2. -

We have heard from countless witnesses whose good-faith testimony
has been evenly divided on the desirability of amending section 2.
While I have heard many convincing arguments both pro and con, 1
submit that there remains much confusion as to the probable impact
of any change in section 2.

Having considered the hearing records from both bodies, I must
confess that I am disappointed that there has been no meeting of the
minds. Throughout the debate, I have continuously asked this ques-
tion: Is there some middle ground? I have sought the counsel of var-
ious members of the Judiciary Committee on both sides of the aisle in
an attempt to find some point of reconciliation of these views, Unfor-
tunately, at this time I have not found that point of reconciliation,
but I do believe that compromise is attainable.

_Frankly, as the chairman knows from our private discussions with
him, I wish that this markup could have been delayed. I even ex-
pressed my feelings that it should not have taken place today, but I
know that the chairman has made a commitment to do that; and so
we are moving forward with the markup. A

I understand, however, that, since that was not possible, that I
looked for other things that could ve done. Therefore, I believe that
the best course of action for me today is to vote for a simple 10-year
extension of the existing law, with the understanding that I will con-
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tinue to seek the reconciliation which I have mentioned and reserving
the right to modify my vote in the future. ] -

Therefore, Mr. Chairman, at the appropriate time—and if that time
is now I will do it—I will move to report S. 1992 but amend it to reflect
a simple 10-year extension of the act,

Senator Harcu. We are open to amendment.

Senator GrassLey. Then I so move.

Senator HarcH. Let me clarify what you are moving. As I under-
stand it, you are moving to substitute the present act, the existing law
for S. 1992 and extend it for 10 years?

Senator GrassLey. Yes.

Senator HaTcH. Are there any other changes?

Senator GrassLey. Yes, and also to extend for the same length of
time the bilingual provision.

Senator HarcH. You would include that $

Senator GrassLey. Yes, I would.

Senator DECoNcINt. Mr. Chairman, is that then in the nature of a
substitute for the S. 1992 that is before us?
bl Senator GRrassLEY. A series of amendments that we are moving en

oc.

Senator Harca. OK.

Senator (3rassLEY. I have copies of the amendment right here.

Senator HatcH. Without objection, the proposed amendments will
be inserted. :

[Material referred to follows:]

AMENDMENTS T0 S. 1992 OFFERED BY MR. Giussu:r

Amendment No. 1: Strike everything in Section 1 from page 1, line 8 through
page 8, line 14 and insert In lieu théreof, “That this Act may be cited as the
Voting Rights Act Amendments of 1982.”

Amendment No. 2: Strike everything in Section 2 from page 8, line 15 through
page 8, line 22 and insert in lieu thereof—

“Sec, 2. Section 4(a) of the Voting Rights Act of 1965 1s amended by—

(1) striking out ‘seventeen' each time that it appears and inserting in
lieu thereof ‘twenty-seven’; and

(2) striking out ‘ten’ each time that it appears and inserting in lieu
thereof ‘seventeen’.”

Amendment No. 3: Strike everything in Section 4 from page 9, line 1 through

page 9, line 7.
Amendment No. 4: Strike everything in Section 5 from page 0, line 8 through

pai%%nl(;?:exll? No. 5: Strike the description of the bill preceding the enactment
clause and substitute in lleu thereof: “To amend the Voting Rights Act of 1965
to extend certain provisions for ten years”.

Senator HatcrH. What you are saying is, when you proceed with
Kour series of amendments—and you are moving them en bloc—we will

ave the existing law with a 10-year extension——

Senator GrassLey. For section 5.

Senator HarcH. Including the bilingual provisions,

Senator Grassrey, Yes, until 1992,

Senator Harcu. The Senator from Arizona ?

Senator DEConciNI. I am prepared to vote.

Senator Harcn. Does anvbody else have any amendments or any
comments about the amendments of the Senator from Iowa? The
Senator from South Carolina, our chairman, '
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The CaamyMaN. Mr. Chairman, first, I want to thank you for the
fine series of hearings that you have conducted on this important
legislation over the past 2 months. The record which has been estab-
lished by this subcommittee has been balanced and fair, and the pro-
ponents of each issue have had ample opportunity to present their
views.

Also, I want to commend Senator Grassley for his concern and the
obvious thought that he has put into his proposal, which he has just
offered. While I respect his position on this. matter, I have concerns
about his proposal. His approach must be considered in light of other
proposals before the subcommittee, however.

The record of the hearings on voting rights has revealed that this
is not a simple matter. The House-passed version of the bill would
drastically cgsmge the law relative to section 2 actions, and the testi-
mony on this amendment alone has revealed, even among its support-
ers, that there is no consensus as to its meaning. To this very minute,
no one really knows the meaning of “results” as it is used in section 2
or how it would affect litigation. Moreover, the so-called disclaimer
language, rather than clarifying the proposed change, has only served
to cloud the issue. i

In addition, the House-proposed bailout, instead of providing in-
centive to coveved jurisdictions, has done nothing but raise more
questions. Not a single witness was able to articulate the meanings of
such terms as election methods “which inhibit or dilute equal access”
or “constructive efforts” for expanded electoral opportunities.

Despite a facade of fairness, the House bill would create gross
injustice. The provision that would bar bailout because a jurisdiction
has entered into a consent decree flies in the face of well-established
legal principles encouraging settlement of cases. Additionally, the
House provision that blocks bailout through the appointment of
examiners by the unreviewable action of the Attorney General is not
fair or reasonable, no-matter how many people claim it is. The net
result of the House bill would be that preclearance would be extended
forever, and that is clearly unconstitutional and totally unacceptable.

In discussions on this issue, many people have been guilty of over-
simplification and plain misinformation. Factual debate has been
ignored in favor of name-calling and exaggeration. Too often, there
has been editorializing rather than reporting the real issues involved.
It would have been easy for this subcommittee to ignore the critical
}]ssuqs in this legislation and to acquiesce and act without proper

earings.

Senator Hatch is to be commended for taking the tougher, more
responsiblo course. The press does a disservice to the people if it takes
the-easy path and fails to carefully examine and report the full range
of important issues that have been presented before this subcommittee.
Senator Grassley proposes to extend the 1965 Voting Rights Act for
10 years, the longest extension ever of this legislation. For anyone to
claim that this Grassley proposal in any way weakens or undercuts the
current law is a complete misstatement and borders on a reckless dis-
regard of the truth.

The Grassley extension is a tough proposal, and I have indicated
other approaches which I felt were reasonable alternatives to straight
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oxtension. However, I believe that Senator Grassley’s proposal will
clearly underscore again our commitment to the right to vote and will
allow us to turn our full attention to other issues also critical to all
Americans: A healthy economy and strong national defense. As we
address these two issues, there is no room for unnecessary divisiveness
in this country; and, therefore, I will support a full extension of the
Voting Rights Act in its present form.

Senator Harcu. Than %vou, Senator.

Are we prepared to vote ]

Senator DEConciNt. Mr. Chairman, just a question: We are voting
not to report the bill, but on the amendments offered by the Senator
from Iowa?

Senator Harcrr. Right, and I presume that, if the amendments pass,
then we would vote on final passage.

Senator DEConciNt. That is fine, Mr. Chairman.

Senator HatcH. So, the vote will be whether the amendments of the
Shenatcill- from Iowa, offered en bloc, will be accepted. The clerk will call
the roll.

Avre you asking for them en bloc

Senator GrassLEY. Yes.

Senator Hatcu. The clerk will call the roll.

Tho CLERK. Senator Thurmond ¢

The CHAIRMAN. Aye,.

Tho Crerk. Senator Grassley $

Senator GRASSLEY. Aye.

The CLerk. Senator DeConcini ¢

Senator DeConcini. No.

The CLERk. Senator Leahy ¢

Senator DeConcint. No by proxy.

Tho CLerg. Senator Hatch -

Senator Harcu. Aye. '

The amendments en bloc carry three to two.

Senator GrassLEY. I move that the bill be reported.

- Senator Haton. The motion to report the bill out of the subcommit-
tﬁe asl?mended by the Senator from Iowa is next. The clerk will call
the roll.

The CLerk, Senator Thurmond ¢

The CHAmRMAN. Aye.

The CrErk. Senator Grassley {

Senator GrassLry. Aye. : R

The CLrRK. Senator DeConcini ¢

Senator DeConcINt. Aye.

Tho CLerK. Senator Leahy?

Senator DeConNciNI. Aye Ky proxy.

The CrLErk. Senator Hatch ¢

Senator Harcn. Aye.

The bill will be reported to the full committee.

Because of the unusual circumstances of the legislative dehate over
this measure, the House version of the Voting Rights Act extension
remains on the calendar of the full Senate. Therefore, I have asked
the subcommittee staff to prepare a subcommittee report to the full
Judiciary Committee on this matter. I am extremely concerned that,
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if the matter is brought down from the calendar, as I keep hearin,
from some of the proponcnts of this bill, that there be some officia
report on this extremely important matter. We have held thorough
and balanced hearings. I do want to insure that the substance of these
hearings is communicated in the form of a congressional document.
I would therefore request that any additional supplemental or mi-
nority views-to the proposed report, which is contained in all of our
folders here, be submitted no later than 5 days following this markup.
We will extend the normal 3-day period to allow greater time for any
Senators who may wish to submit such views. I wish that even more
time could be provided, but I think we have all been through this. I
think we all have worked very hard on it. I want to move it through
as expeditiously as we can to the full committee and, of course, work
on it at the full committee at that time and allow the full committee
to work its will.

Is there any objection to this? ‘

Senator DEConciNt. Mr, Chairman, if I could just ask a question.
You are suggesting that it be held at the full committee until the re-
port is finished ¢

Senator Harcn. Yes. It goes to the full committee. I am suggesting
we get 5 days to'prepare any additional views, supplemental views, or
minority views. This will be a subcommittee report.

Senator GrassLey. Do you want more time?

Senator DeConciNt. My interest, Mr. Chairman, is to get it on the
agenda of the full committee as soon as we can and, as you said, let the
committee work its will. 1 think it is important that we move on this
and, if gossible, before we get bogged down with debt ceiling limita-
tion and budget acts and what have you. If the chairman of the full
committee, who is here today also, agrees with that, I would just like -
to do whatever we can to expedite that without rushing anybody on
the full committee. But the sooner we can get it on there and get it
reported out of the full committee, I think the better it is for this
whole country. :

Senator Hatcu. If we can live up to this 5-day deadline here, we
will have acted very expeditiously because this is a complex matter.

Senta?tor DeConcini. How long would it take to have the subcomittee
repor

"Senator HarcH. The report is done. All we have to do is have any
~ supplemental or any other report, including any minority report,
prepared within 5 days.

Senator DECoNciNi, This would be reported then to the full com-
mittee at the end of 5 days.

Senator Hatch. That is right.

Senator DeConcint. So then we could have it up on the agenda
sometime in the next couple of weeks, at least for the first round ¢

Senator Harcr. You could have it up at any time the full committee
wants to bring it up. But I am encouraging the full committee to bring
it up at its earliest convenience. I would hope that would be within a
reasonablo period of time.

The CuamraaN. As Chairman of the full committee, I want to say
there will be no delay. However, we do have a gun control by Senator
McClure that is on there now to be acted upon. We have an antitrust

93-706 O - 83 - 2
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bill that is to be acted upon. We have several other pieces of legislation.
But it will be put on the agenda as soon as it can be,

As you know, of course, we have about a 10-day recess here, too. I
would hope that we can get these other matters and this bill, too, all
acted on within 30 days’ time. I will cooperate. '

Senator DEConciNi. Mr. Chairman, one of the most important bills,
I think, that is there is one sponsored by Senator Dole, S. 2000, regard-
m%bankmpwy. That is on our agenda.

he CHAIRMAN. That is on the agenda, too, and should be acted
u

I do not think there will be any delay on any of them if we get co-
-operation from the members of the committee,

Senator DEConciNy. You always get cooperation from the minority,
Mr. Chairman. You know that, anf we will be right there helping.

The Cramrman. We have not had quite the cooperation from the
minority on the gun control bill and the antitrust bill, as you know.

S Senator Hatcr. We have always had good cooperation from the
enator. ‘

The CrHARMAN. So far as the Senator from Arizona is concerned,
ho has cooperated on those. I want to congratulate you. ‘

Senator Grassiey. I would like to ask the Senator from Arizona, if
T come np with some language on scction 2, if he would take a look
at it and give it some consideration ¢

Senator DEConcINT. Absolutely.

Senator Hatcw. If that is acceptable, then we will wait for 5 days
before we print the report of the subcommittee in deference to those
who woulti) like to file additional, supplemental, or minority views.
Then we will bring this up in the full committee, I presume, within
the next month. .

The Craman. I would hope that it can get up within the next
month. As I said, there are some other bills ahead of it. But I assure
you there will be no delay on the part of the chairman on any of this
legislation. . i

Senator HaTtcr. With that, we will adjourn the subcommittee, hav-
ing approved the longest extension of the Voting Rights Act in its
history.

[Whereupon, at 4:21 p.m., the subcommittee was adjourned.]
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EXECUTIVE SESSION CONSIDERING VOTING RIGHTS
ACT

TUESDAY, APRIL 27, 1982

- U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

Tho Cramryan. The committee will come to order.

We were scheduled to meet at 11 a.m. today, as you know, to act on
this bill. There was objection filed to meeting while the Senate is in
session. Some Senator objected. That would have put it off from 9 :45
until 11:45. The Senate has been tied up with -tlge cloture vote and
motions and so forth until now. The time has now expired where we
cannot meet.

Tomorrow I am going to call a meeting an hour sooner. We meet at
10 o’clock tomorrow.

- . Senator Harcu. Mr. Chairman, what time does the Senate come in
tomorrow ¢

The Cuamman. I do not know. That has not been fixed.

Senator Hatcu. I wonder if we can meet a little earlier so that
we can dispose of this matter tomorrow. This is an important matter.

I have differences with a number of people on this committee on
this issue. The subcommittee has documented those differences in an
extensive report which we think justifies the position that we have
taken against the so-called results test under section 2. I think
it is the single most important constitutional issue confronting the
Congress at this time. I think it has been given short shrift in the
House of Representatives and by almost everybody commenting on
the Voting Right Act amendments,

I personally believe that everybody concerned deserves to have this
matter acted upon no later than tomorrow. If it would please the
Senator, if we can get unanimous consent to meet, then I would hope
that we could complete consideration by that time. But, if we can-
not, maybe we should meet a little earlier so-we can get the statements
out of the way before any votescome, -~ ~

I understand that by 10 o’clock every Senator can probably be here.

The CHARMAN. We will start an hour sooner.

Senator Harcmn. I think we should because there will be a number
of statements on this matter.

The CaARMAN. I understand that Senator East has therapy every
morning and cannot get here until 10.

Senator Harca. T see.

The CHAIRMAN. I am setting it as early as I could. I am going to see
that this bill is pushed. We have an obligation to do it. It may turn cut

(18)
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that we may have to meet here earlier or later, maybe stay at night
and meet.

Senator Hatch. I would be willing to do that.
thThe CramrmaN. I think tomorrow we will meet at 10. We will try

at.

Senator Hatcu. That will be fine, Mr. Chairman.

The Cuamman. I started to say it should not take too much time,
but it may; it may take considerable time.

0 hSenator Harcn. 1 think we can dispose of it, if we can have possibly
ours.

The CHAIRMAN. The Senate does not meet tomorrow until 12 o’clock.
We can meet 2 hours after the Senate meets. If we meet at 10, that
would carry us over until then. I think we will make headway. We
are going to stay on it until we get action. We are obligated to do it.

Is there any other suggestion from anybody else? Senator Heflin,
do you have any ¢

enator HerLIN, I would suggest that effort be made to get permis-
sion on the floor to meet even during the time that the Senate is
debating some other matter. One of the Senators must have filed an
objection today, but again he may not file it tomorrow. I think it would
be helpful in order to dispose of it. :

The Cuairyan. We will try to get permission to meet while the -
Senate is in session.

Senator HatcH. I am willing to support the chairman in obtaining
that permission. I would be happy to go to the floor and ask for it
personally.

The CuairmMaN. The Senate is in recess now until 2 o’clock. At 2
o’clock I will get the majority leader to propound that request, or I
will do it myself,

‘Senator Harch. That will be fine. o

The Caamman. We will meet tomorrow at 10 o’clock. The meeting
stands in recess. - .

[Whereupon, at 12:14 p.m., the committee stood in recess, to
reconvene at 10 a.m. the following day.]



EXECUTIVE SESSION CONSIDERING VOTING RIGHTS
ACT

WEDNESDAY, APRIL 28, 19823
U.S. SENATE,

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

* * * * . * * *

The CHaIrMAN. The next item on the agenda is S. 1992, to amend
the Voting Rights Act of 1965 to extend the effect of certain provi-
sions, and for other purposes. Senator I1atch is chairman of the Con-
stitution Subcommittee, which considered these matters. Senator
Hatch, are you ready to make a report ?

Senator Hartcu. I am prepared, Mr. Chairman.

The Crairaan. I will acknowledge you at this time then.

Senator Harch:-I will be happy to yield to Senator Dole for a
question,

Senator Dore. Mr. Chairman, it is important that Senator Laxalt
and I attend another meeting at 11:15. I do not know how long Senator
Hatch may want to discuss this very important matter. There are
amendments that some of us have to ofter. I wonder if we might be
protected at least in that timeframe from 11:15 maybe to 11:30 or
longer. Can we have some assurance ?

The Cuamrman. I think so. We are not going to have a delay on this
bill. T had a very prominent civil rights leader call me this morning.
He is anxious for some agreement to be reached on something. He

su%lgested that we not vote today, give him time to work a little. So,
- I think we can get the statements from everybody today and hear from
everyone. We might delay any voting until tomorrow. It will not take
long once we start voting, I do not think, on the amendments that will
be coming up.

Senator Harcu. Mr. Chairman, I might add that I at,as. interested
in resolving this matter satisfactorily as anybody. So, I think the re-
quest of Scnator Dole is certainly in order. We will certainly work
with anybody to try and resolve this problem.

The Cuamrman. If there is no objection, we will not have any votes
today. That will give you an opportunity to meet with the President
on his budget. We will have statements today and discussion and get
ready then possibly by tomorrow to go into the votin%.}

Senator DoLe. That would be very helpful. I have been discussing
certain provisions with Senator Heflin and others on the committee.
There may be some agreement among some of the Senators on the
committee. So, we just want to be there when we get to that point.

The Cuairman. All right. Senator Hatch, you have the floor.

(13)
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Senator Hatcu. Thank you, Mr. Chairman. I apologize to my col-
leagues on the committee because I do have a rather lengthy state-
ment. But I think this is a very important issue. I think that the
statement needs to be made. With those apologies, let me make it.

The Cuamman. I wanted to make an opening statement first., If
3nybody else has an opening statement, we can give him a chance to

o it

Senator Harcu. I would rather go ahead with this statement first,
and then I will have it over.

The CHA1rRMAN. I have acknowledged you.

Senator Kexnepy. Mr. Chairman, as a point of inquiry on the point
that Senator Dole raised, does this suggest that the Senator was going
to be recognized first afterward for the first amendment ¢ Are you mak-
ing that request?

Senator DoLk. I did not make that request. I just wanted to be cer-
tain that there would not be votes taken while we were necessarily ab-
sent because I will have an amendment to offer.

The Crairaan, This is a very important matter. We do not want any
delay; yet, we do not want to unduly rush it. There is a lot of interest
in this matter on both sides.

Today the committee will begin consideration of the Voting Rights
Extension bill of 1982, S. 1992. As we all know, the issues that we are
about to discuss involve one of the most fundamental rights possessed
by a citizen of this Nation, the right to vote. There is complete agree-
ment, I am sure, that this right is the very wellspring of our democratic

rocess.

P I want to thank Senator Hatch for conducting the fine series of hear-
ings that his subcommittee held on this matter during the latter part of
January and throughout the month of Fcbruary.% believe that the
record that was established is balanced and fair, and the advocates of
cach position had ample opportunity to present their views. Through
his exemplary chairmanship, Senator Hatch insured that each impor-
tant point was adequately aired, and I think the members of the com-
mittee owe the Senator from Utah a debt of thanks for the manner in
which he directed the inquiry of the subcommittee.

Now is the time for the full committee to examine the issue. T am cer-
tain that there are strong convictions held by every member with re-
gard to one question or another. It is my intention that every Senator
who wishes *ould have a sufficient opportunity to state his position
and that ther® should be a complete discussion. I am certain that each
member of this committee will respect this approach and that our de-
bate will proceed in an orderly fashion.

I now acknowledge the chairman of the subcommittee that handled
this bill, Senator Hatch.

Senator Harcu. Thank you, Mr. Chairman. Once in a great while
this body considers legislation that must be looked upon as a watershed
with respect to the direction in which this Nation is going to go. One
of these occurred in 1965 in which this Nation committed itself to the
ﬁgal of insuring that no citizen, whatever his or her race or color, would

denied the opportunity to participate in the electoral process. As
there are to all great objectives, there was a cost involved, a cost relat-
ing to the transformation of traditional values of federalism itself. Un-
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der the 1965 act, sovereign States would be required to secure the ap-
proval of the Federal Government prior to enacting changes in their
voting laws and procedures, an obligation that many at the time viewed
as inconsistent with the respective roles of the State and National
Governments.

Despite these costs, the Voting Rights Act of 1965 was necessary
and is necessary legislation. It was necessary in order to overcome a
clear and indisputable history of discrimination in various parts of the
country that had worked to deny individuals their constitutional rights
not to be denied suffrage on the basis of race or color. It was an extraor-
dinary piece of legislation, but it was necessary to secure the most basic,
fundamental right of all rights in a free and democratic society, the
right to vote for the candidate of one’s choice.

Mr. Chairman, today the Judiciary Committee again considers leg-
islation that, in my view, is a watershed and is likely to define in an
important manner what this Nation is all about. Again. the legislation
to be considered is described as voting rights legislation. This time,
however, the objectives are different, vastly different. Instead of lead-
ing ultimately to the nonconsideration of race in the electoral process
as was the objective of the original Voting Rights Act, the present leg-
islation would make the consideration of race the overriding considera-
tion in decisions in this area. Instead of directing its protections toward
the individual as did the original act, and as does the Constitution,
the present legislation would make racial groups the focus of protec-
tion. Instead of reinforcing in the law the great constitutional princi-
~ ple of equal protection, the present legislation would substitute a
totally alien principle of equal results and equal outcome.

Mr. Chairman. in short, the debate on the new version of the Voting
Rights Act will focus upon one of the most important public policy
issues ever to be considered by this body. I do not believe that my col-
leaguo in the House from Illinois, Mr. Hyde, is far from the mark
when he describes this as a measure with “consequences as potentially
far-reaching as any legislation ever enacted.” This is legislation with
both profound constitutional implications and profound practical con-
sequences. In summary, the issue is how this Nation is going to define
“civil rights” and “discrimination.”

Both in popular parlance and within judicial forums, the concept
of racial discrimination has always implied the maltreatment or dis-
parate treatment of individuals because of race or skin color. As the
15th amendment to the Constitution states:

The right of citizens of the United States to vote shall not be denied or abridged
by the United States or by any State on account of race, color, or previous condi-
tion of servitude.

In other words, discrimination has been viewed as a process by
which wrongful decisions were made, decisions reached at least in part
- because of the race or skin color of an individual. ,

-This conce{)tion of discrimination has always been reflected in the
constitutional decisions of the judicial branch of our Nation. In inter-
preting the equal protection clause of the 14th amendment, for exam-
ple, the Supreme Court has observed : p

A law neutral on its face and serving ends- otherwise within the power of

government to pursue is not invalid under the Equal Protection Clause simply
because it may affect a greater proportion of one race than of another.
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In other words, as the court subsequently observed :

Proof of racially discriminatory intent or purpose is required to show a viola-
tion of the Equal Protection Clause. Official action will not be held unconstitu-
tional solely because it results in racially disproportionate impact.

No decision of the Supreme Court has ever interpreted the 13th,
14th, or 15th amendments to the Constitution, the Reconstruction
Amendments, to require anything other than proof of intentional or
purposeful discrimination in order to establish a violation.

Proof of discriminatory intent or purpose is the essence of any civil
rights violation for the simple reason that there has never been an ob-
ligation upon either public or private entities to conduct their aftairs
in a manner designe(i) to insure racial balance or proportional repre-
sentation by minorities in employment, housing, education, voting,
and the like. Rather, the traditional and entirely proper obligation un-
der civil rights law has been to conduct such affairs in a manner that
does not involve disparate treatment of individuals because of race or
sklin color. And the important words are because of and race or skin
color.

What is being proposed in the present Voting Rights Act or the
House Voting Rights Act debate is that Congress amend the Voting
Rights Act and alter this traditional intent standard. In its place
would be substitutzd a new results standard. Rather than focusing upon
the process of discrimination, the new standard would focus upon elec-
toral results or outcome. With all due respect to my friend and dis-
tinguished colleague from Kansas, Senator Dole, this would be the
case whether or not this committee adopted the unamended House re-
sults test or the one version I have seen that he had put forth. In many
respects I fear that the so-called Dole compromise would establish an
even more rapid and all-encompassing results test than the House bill.
But I understand that that is in a state of flux now. I hope that the
final compromise may be one that I can support. Either of the pro-
posed amendments to the present act would effect a landmark trans-

' iormation in the principal goals and objectives of the Voting Rights
ct. ’

It should be understood at the outset that proponents of the results
test are no longer even talking about discrimination; they are simply
talking about isEarate impact. These concepts have littl{' to do with
one another. Rather than simply focusing upon those public actions
that obstructed or interfered with the access of minorities to the regis-
tration and voting processes, the proposed results test would focus
upon whether or not minorities were successful in being elected to of-
fice. As Representative Garcia,a proponent, observed-during the House
debate, “The proof of discrimination under the amended section 2 is
the number of people who get elected.” :

. Discrimination would be identified on the basis of whether minori-
ties were proportionately represented, to their population, on elected
legislative bodies rather than upon the traditional question of whether
minorities had been denied access to registration and the ballot because
of race or skin color. :

Despite objections to the description of the results test as one fo-
cused upon proportional representation for minorities, there is no
other logical means to the test. To speak of “discriminatory results”
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is to speak purely and simply of racial balance and racial quotas.
The premises of the results test is that any disparity between minority
population and minority representation evidences discrimination. As
the Supreme Court observed in the 1980 decision of City of Mobile v.

Bolden:

The theory of the dissenting opinion—proposing a results test—appears to be
that every political group or at least every such group that is in the minority
has a Federal constitutional right to elect candidates in proportion to its
numbers. The Equal Protection Clause does not require proportional representa-
tion as an imperative of political organization.

In Mobile, the court summarily rejected the notion that the results
test was not directed toward proportional representation. The court

observed : ‘

The dissenting opinion seeks to disclaim the proportional representation de-
scription of its theory by suggesting that a claim of vote dilution may require, in
addition to proof of electoral defeat, some evidence of historical and social factors
indicating that the group in question is without political influence. Putting to
the side the evident fact that these gauzy socliological considerations have no
constitutional basis, it remains far from certain that they could, in any principled
manner, exclude the claims of any political group that happens for whatever rea-
son to elect fewer of its candidates than arithmetic indicates it might. The limits

are bound to prove illusory.

It is not simply the Supreme Court that has affixed the label of
proportional representation to the proposed results test. Consider a
few other observations. The House report itself on this measure

states:

The fact that members of a raclal or language minority group have not been
elected in numbers equal to the group's proportion of the population would be
highly relevant under the proposed amendment.

The Attorney General of the United States has testified :

Under the new test, any voting law or procedure in the country which pro-
duces election results that fail to mirror the population’s make-up in a partic-
ular community would be vulnerable to legal challenge. If carried to its logical
conclusion, proportional representatlon or quotas would be the end result.

The former Attorney General of the United States, Griffin Bell, has
written:

To overrule the Mobdile decision by statute would be an extremely dangerous
course of action under our form of government,

The Assistant Attorney General for Civil Rights has testified :

A very real prospect is that this amendment could well lead us to the use of
quotas in the electoral process. We are deeply concerned that this language will be
construed to require government units to present compelling justification for any
voting system whick does not lead to proportional representation.

The distinguished constitutional law professor, William Van Al-
styne, has written:
The proposed amendment must invariably operate to create raclally defined

wards throughout much of the nation and to compel the worst tendencies toward
race-based allegiances and divisions.

Joseph Bishop of the Yale Law School has written :

It seems to me that the intent of the amendment is to ensure that blacks or
members of other minority groups are ensured proportional representation. If, for
example, blacks are 20 percent of a State, Hispanics 15 percent, and Indians 2 per-
cent, then at least 20 percent of the members of the legislature must be black, 15

percent Hispanie, and 2 percent Indian.
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Henry Abraham, chairman of the Department of Government at the
University of Virginia, recently testified :°

Only those who live In a dream world can fail to perceive the basic thrust and
purpose and inevitable result of the new section 2; it is to establish a pattern of

proportional representation, now based upon race, perhaps at a later time upon
gender or religion oc nationality.

John Bunzel of the Hoover Institution, former president in the Uni-
versity of California system, has testified :

Equal access does not mean equal results, Under the amendment, proportional
results have become the test of discrimination. .

Mr. Chairman, I can go on and on with constitutional scholars, politi-
cal scientists, litigators, and the media who have quickly and correctly
identified the proposed results test for what it is: an entirely and genu-
inely radical effort to substitute for the notion of equal opportunity in
the electoral process the notion of equal outcome, I use the entirely over-
worked term radical as precisely as I can in this respect. Even the
Washington Post, which has carried on a ceaseless campaign for the
House Uill in both its editorial and news pages, remarﬁedggfter the
Supreme Court’s decision in Mobile:

The logical terminal point of those challenges to Mobile is that election distriets
must be drawn to give proportional representation to minorities. .

Apart from the fact that the results test imports into the Voting
Rights Act a theory of discrimination that is inconsistent with the
traditional understanding of discrimination, the public policy impact
of the new test would be far reaching, perhaps as far reaching as any
legislation ever passed by this body. Under the results test—and I em-
phasize again that this would be true under either the House version
or the marginally altered Dole version which I have scen—Federal
courts would be obliged to dismantle countless systems of State and
local government that are not designed to achieve proportional repre-
sentation, This is precisely what the plaintiffs attempted to secure in
the Mobile case and, in fact, were successful in achieving in the lower
Federal courts. Despite the fact that there was no proof of discrimina-
tory iurposo in the establishment of the at-large electoral system in
Mobile and despite the fact that there were clear and legitimate non-
discriminatory purposes to such a system, the lower court in Mobile
ordered a total revampment of the city’s municipal system because it
had not achieved proportional representation.

Let there be no mistake about it in this room, The at-large system
of government is the principal immediate target of proponents of the
results test. Despite repeated challenges to the propriety of at-large
systems, the Supreme Court has consistently rejected the notion that
the at-large system is inherently discriminatory toward minorities.
The court in Mobile further observed that literally thousands of mu-
nicipalities throughout the Nation, approximately two-thirds of the
18,000 in the country, have adopted an at-large system.

To establish a results test in section 2 would be to place at-large sys-
tems in constitutional jeopardy throughout the Nation. particularly if
jurisdictions with such electoral systems contained significant numbers
of minorities and lacked proportional representation on their elected
representative councils or commissions. As observed in the subcommit-
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tee report and by the Assistant Attorney General for Civil Rights in
his testimony, a few of the most viinerable cities under the results test
which would be affected if the House bill is enacted would include
Anchorage, Alaska; Baltimore, Md.; Birmingham, Ala.; Boston,
Mass.; Cincinnati, Ohio; Dover, Del.; Fort Lauderdale, Fla.; New
York City, N.Y.; Norfolk, Va.; Kansas City, Kans.; Pittsburgh, Pa.;
San Diego, Calif.; Savannah, Ga.; and Wilmington, Del. These are
only a few of the most obvious examples of vulnerable communities;
they represent only the tip of the iceberg.

Under the results test, each of the systems of self-government
adopted by these and other communities would be sub]ject to judicial
scrutiny by the Federal courts. To the extent that electoral results
become the focus on discrimination analysis, and indeed define the
existence or nonexistence of discrimination, it is difficult to conceive
how proportional representation by race can avoid being established
in the law as the standard for identifying discrimination and, equally
important, as the standard for ascertaining the effectiveness of judicial
civil rights remedies. .

Nor 1s it only the at-large electoral system which is the object of the
results test. In addition, the change in section 2 will preclude any
meaningful annexation by municipalities—for whatever reason, cer-
tainly valid reasons included—Government consolidations, county con-
solidations, -or other similar reorganizations in areas having minority
populations.

econd, it will place in doubt State laws governing qualifications
and educational requirements for public office. Third, 1t will dramati-
cally affect State laws establishing congressional districts. State legis-
lative districts, and local governing body apportionment or redistrict-
ing schemes. Fourth, it will place in serious doubt countless provisions
in election codes throughout the Nation. Such common and well-estab-
lished practices as anti-single-shot voting requirements, majority vote
requirements, cancellation of registration for failure to vote, residency
requirements, special requirements for independent or third-party
candidacies, numbered electoral posts, and staggered electoral terms
are also explicit targets of the results test.

Quite apart from the notion of proportional representation, the
more I think about it the more convinced I become that the most funda-
mental distinction between the intent standard and the results standard
involves an even greater issue. The real issue is whether or not we are
going to define civil rights in this country by a clear, determinable
standard, through the rule of law, as it were, or by a standard that
literally no one can articulate. In ciescribing discrimination under the
results test, Benjamin Hooks, for example, president of the NAACP,
testified :

Like the Supreme Court Justice said about pornography, I may not be able
to define it but I know it when I see it.

In the final analysis, that is precisely what discrimination boils down
to under the results test because there is no ultimate standard for
identifying discrimination, short of proportional representation.

Under the intent test, judges or juries evaluate the totality of cir-
cumstances on the basis of whether or not such circumstances raise an
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inference of intent to discriminate. In other words, once they have
before them the entire array of relevant evidence relating. to an
alleged discriminatory action, the ultimate or threshold questien is,
“Does this evidence add up to an inference of intent to discriminate §”
Under the results test, however, there is no comparable question.
Once the evidence is before the court, whether it be the totality of
‘circumstances or any other defined class of evidence, there is no logical
threshold question by which the court can assess and evaluate the evi-
dence short-of proportional representation. As Professor Blumstein of
the Vanderbilt Law School has testified :

The thing you must do undrr the intent standard is to draw a bottom line.
Basically, is the rationale ultimately a sham or a pretext or 1s it a legitimate
neutral rationale. That is under the intent standard and that is a fact-inding
decision in the judge or the jury. Under the results standard it seems to me that
you do not have to draw the hottom line. You just have to aggregate out a series

of factors and the problem is, once you have aggregated out those factors, what
do you have? You know it is the old thing we do in law school: you balance and

you balance but ultimately how do you balance? What is the core value?

There is no core value under the results test except for the value of
equal electoral results for defined minority groups or proportional
re]')lyesentation.

he implications of this are not merely academic. In the absence of
such standards, the results test affords virtually no guidance whatso-
ever to communities in evaluating the legality and constitutionality of
their government arrangements; that is, if they lack proportional
representation. And it affords no guidance to courts in deciding
section 2 suits if there is a lackof proportional representation. By
undermining a fixed rule of law and substituting a new rule of “you
know discrimination when you see it,” the results test would, in-the
words of the Supreme Court in Mobile: “Discard these fixed principles
in favor of a judicial inventiveness that would go far toward making
this court a superlegislature.”

In addition to pointing out what I believe are the shortcomings of
the results test, I would like to defend the continued yse of the intent
standard as the means for identifying discrimination. Controversy
concerning the standard and the A[yobz case stems from three basic
contentions. First, it is argued that the Mfobile decision is contrary to
the original intent of Congress. Second, it is argued that the decision
was contrary to prior law. Third, it is argued that it poses a test for
identifying discrimination which is impossible to satisfy. Let me
respond to these in turn.

First, as to the matter of original congressional intent, proponents
of the results test argue that a results or effects standard was the orig-
inal object of Congress in section 2 and that this object was misin-
terpreted by the court in Mobéle. To this T would simply respond that
Congress chose explicitly to use the effects test in sections 4 and 5 of the
act In highly unusual and limited circumstances, The fact that such
langnage was omitted from section 2 is zonspicuous and telling. If
Congress had intended to use a results or effects test in section 2, they
had already demonstrated that they were quite capable of drafting
such a provision. Congress chose pointedly not to do this, Proponents
of the results test have also frequently taken out of context a single,
ambiguous remark by former Attorney General Katzenbach on the’
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subject, the only source that is even ambiguous on this matter in sev-
eral thousand pages of testimony on the Voting Rights Act in 1965.

Second, results pro;l)onents argue that Mobile effected a major shift
in the law and that all ¢hat they wish to do is restore the pre-1980 law
in this area. With all due respect, this is utter and, I might say, arrant
nonsense. Section 2, as well as the 14th and 15th amendments, have
never required anything less than intentional or gurposeful discrim-
ination, either before, during, or after Mobile. There is no Supreme
Court case that anyone can point to to justify this argument, As the
court again observed-in Mobile:

None of the court’s Fifteenth Amendment decisions has questioned the neces-
sity totls}l:tv;'ggg purposeful discrimination in order to show a Fifteenth Awmend-
ment vio .

It is interesting that proponents of the results test place such great
reliance upon a single Supreme Court decision, White v. Regester, to
arﬁue for the proposition that the pre-Afobile standard was something
other than intent. Apart from the fact that White was neither a sec-
tion 2 case nor a 15th amendment case, there can be little doubt that
_ it, too, required proof of discriminatory purpose. This was not only
the judgment of the Supreme Court in Mobile, but it was also the
judgment of several of the dissenters in Afobile. Included among these
was Justice White, who wrote the White v. Regester decision. While
he disagreed with the court as to whether or not a discriminatory pur-
pose had been evidenced in the city of Mobile, he did not disagree
that discriminatory purpose was the correct standard.

The only reason that the court has not been explicit in every case as
to the intent requirement was simply because, until the growth of
afirmative action concepts of civil rights in the 1960’s and 1970’s, no
one in their furthest ima%ination believed that discrimination could
possibly mean anything other than wrongful treatment of an individ-
ual because of race or color. It has only been with the development of
affirmative action that anyone has relied upon statistical and results-
oriented evidence to conclusively satisfy constitutional and statutory
civil rights violations.

Finally, results proponents argue that the intent standard is im-
possible to satisfy. All that I can say to that is that, however impos-
sible it may be, it has been satisfied in at least four major circuit court
decisions since the Mobile decision. Just 2 weeks ago this standard
was satisfied in two important decisions involving Alabama and
Arkansas. Now we are hearing instead that it is “too difficult” to satis-
fy. At least we have moved from “impossible” to satisfy to “too diffi-
cult” to satisfy. -

I would also note that the intent standard is satisfied every day of
the week in courtrooms across the country in criminal cases, in civil
cases, and in civil rights cases. It is a routine standard and one that
has routinely been satisfied. As Irving Younger, perhaps the foremost
authority on evidence in the country, testified.

Opposition to the intent test has been practical. To enact it, the argument goes,
1s to make it difficult or even impossible to prove a violation. A practical objec-
tion, to be sure, but one which suggests to me that its makers lack practical ex-
perience in the conduct of litigation. Spend a few hours in any eriminal court in

the land. What {s the stuff on trial? Almost always, a question of intent. In
nearly all criminal litigation and in much ecivil litigation, a party must prove
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the other party's intent. So far as I know, except for the matter before this
subcommittee, there has been no serious contention that it is an unduly difficult
or impos:ible thing to do.

As the Supreme Court has observed in Arlington Heights:

Determining whether invidious discriminatory purpose was a motivating fac-
tor demands a sensitive inquiry into such circumstantial and direct evidence as
may be avalilable.

In Washingtonv. Davis, it also observed ;

Necessarily an invidious discriminatory purpose may often be inferred from
the totality of the relevant facts, including the fact, if it is true, that the law
bears more heavily on one race than another.

In short, there is absolutely no obligation under the intent test to
have to find a smoking gun, to have to read minds, or to have to as-
certain the motives of long-dead legislators. Each of these descrip-
tions of the intent test is totally misconceived. .

Mr. Chairman, quite apart from the public policy aspects of the
results test, I have no doubt in my mind that tge changes in section
2 are wholly unconstitutional for reasons described at some length
in the subcommittee report. Most significantly, however, what is
involved here is an attempt by Congress to overturn a constitutional
decision of the Supreme Court by simple statute. This is totally con-
trary to our structure of Government, in my view.

To set forth the basic facts as succinctly as 1 can: in Mobile and
carlier decisions, the U.S. Supreme Court has stated expressly that
the 15th amendment requires some demonstration of discriminatory
purpose. This is constitutionally obligatory. Under the authority of
the 15th amendment, Congress has enacted the Voting Rights Act.
Now it is attempting to go beyond the constitutional limits of the 15th
amendment and establish a standard more restrictive of State action
than the 15th amendment allows. To the extent that the Voting Rights
Act is predicated upon the 15th amendment and to the extent that the
15th amendment establishes a standard for violations, there is, in my
opinion, absolutely no authority within Congress to act contrary to
the Supreme Court of the United States.

I find it ironic that some of my colleagues are so worked up about
efforts to overturn certain Supreme Court decisions by statute; Roe v.
Wade comes quickly to mind. Apparently, however, there are excep-
tions to this rule when one disapproves of a high court decision. As
some on this Committee may know, I have been opposed to efforts
to overturn Roe by statute, despite my own views that Roe was a
tragically wrong decision. Although I have heard the present situa-
tion and the situation involved in the abortion controversy distin-
guished on the basis that one involves a “limitation” of rights and the
other involves an “cxpansion” of rights, I do not believe that this,
or any other distinction, holds water. Either Congress can define the
Constitution differently than the Supreme Court or it cannot; you
cannot have it both ways.

Mr. Chairman, as you well know, a large number of efforts have
been undertaken in the past few weeks to work out a compromise on
section 2. To date, these efforts have failed. While I have been deeply
involved in these efforts and regret this fact, I do think that some
observers have mistakenly downplayed the enormity of the gap be-
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tween the results test and the intent test. The. difference is not one
of cosmetics. Rather, it is a profoundly critical difference, critical
in terms of philosophical understandings of civil rights and critical
in terms of Federal-State relations, especially Federal court-State
relations,

Speaking only for myself, I would be pleased if a compromise can
be worked out, although I do believe that the straight 10-year exten-
sion of present law proposed by Senator Grassley and adopted by the
subcommittee represents a fair compromise in itself. I am not, how-
ever, as some of the compromises seem to be premised upon, merely
seeking to save face by being able to support a cosmetic results test
0 that we can claim victory. Now we have looked for an honest com-
promise; but, in my view, as long as everything has got to be run by
the Leadershi;i Conference for approval, we will probably not succeed
in doing this. I must have heard this refrain a dozen times within the
past several weeks,

Mr. Chairman, if the House amendments, or the Dole results amend-
ment as presently drafted, are adopted into the Voting Rights Act, the
question of race will intrude_constantly into decisions relating to the
voting and electoral process. Racial gerrymandering and racial bloc
_voting will become normal occurrences, ﬁiven legal and constitutional
sanction and recognition by the Voting Rights Act. Increasing rather
than decreasing focus upon race and ethnicity will take place in the
course of otherwise routine voting and electoral decisions.

This would mark a sharp departure from the constitutional develop-
ment of this Nation since the Reconstruction and since the classic dis-
sent by the Elder Justice Harlan in Plessy v. Ferguson calling for a
colorblind Constitution. This would mark an equally sharp departure
from the notions of discrimination established as the law of our land
in Brown v. Board of Education, the Civil Rights Act of 1964, and
indeed the Voting Rights Act itself.

I note with interest the remarks of the New York Times this
morning by my distinguished colleague from Maryland, Mr. Mathias,
in which he observes that the common interest on the part of propo-
nents of the intent standard is that we all want to create a “homog-
enous”. Republican Party. With all due respect to my friend from
Maryland, assuming that he did say that, that again is utter nonsense.
Indeed, it is precisely the opposite reason that motivates many of us
on this side of the issue and certainly motivates me.

The flaw in the arguments of proponents of the results test is that
they. confuse the concept of minority representation with minority in-
fluence. While they profess to be concerned about maximizing the
number of black individuals or Hispanic individuals or Aleutian in-
dividuals on a city council or a county commission or a schoolboard,
they totally fail to recognize, in my view, that this may be entirely
inconsistent with the idea of maximizing black or Hispanic or Aleutian
influence on these representative bodies.

_ The proportional representation premise on the part of my col-
leagues on the ether side of this issue implies, of course, the creation
of district or ward systems of government throughout the country in
place of at-large systems as well as other basic c%mnges in municipal
and State government structures. In a community with & 20 percent
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minority population and 10 city council seats, this, it is presumed, will
be far more likely:to insure two minority representatives than would
an at-large structure. That may well be true, although I am far more
reluctant than results proponents to assume that minorities will in-
evitably elect minorities to represent their political interests, I reject
the idea that only blacks can represent blacks or that only whites can
represent whites. In any event, the logical outcome of any ward or
district system designed to insure proportional racial representation
for minorities is that such minorities will, in effect, be clustered into
what amounts to political ghettos. We will have two districts in this
community with heavy concentrations of minority voters and may well
elect two minority individuals to the representative body.

On the other hand, unlike at-large systems, in which all 10 council-
men would have to be responsive to a large degree to minority interests,
under the system designed to promote proportional representation
there would be eight councilmen who would not have to pay one iota
of attention to minority interests. Potentially successful efforts at
coalition building across racial lines would likely be blunted as racial
lines were reenforced and emphasized by the proportional representa-
tion system. .

The requirement of what, in effect, amounted to a quota system of
representation would tend strongly to isolate and stigmatize minorities
by departmentalizing the electorate into black districts and white
districts and Hispanic districts and Aleutian districts. Minority mem——-
bers might well have more members of their race or ethnic group sitting
on a city council, but their opportunities for exercising influence on
the political system outside their districts might well be influenced.

Y look at the House of Representatives, for example, and note that
there is an 18-member Black Caucus. I did just a bit of research on this
matter and noted that on the average each of the districts represented
by these 18 members contains a minority population in excess of 80
percent. Now, if I were a member of the caucus, I might well be
delighted with this state of affairs, I would love to have a district
that was nearly totally homogenous in this respect. On the other hand,
I question seriously whether minority influence as opposed to minority
representation is maximized by this state of affairs. Might not, for
example, the minority community in Detroit be better represented
in Washington or Lansing if there were three minority districts of
30 percent each rather than a single 90 percent minority district?
Might they not be better represented if they had fewer representatives
who were black or Hispanic or Aleutian{ I do not know. In this re-
spect, I must strongly agree with Susan McManus, who testified that
the results test : ,

Would place a premium on identifying racially homogenous precincts and
using those as the test. It seems to me that the inference is that racial polariza.
tion or having people in racially segregated precincts is the ideal. 1 find that
very hard to accept as a citizen. !

Professor McManus goes on to describe some real-world political
negotiations with which she was involved in Texas:

One faction of blacks led by several:-State representatives, the three black

Houston city council members arguing for spreading influence among three com-
misstoners rather than having a single black figurehead commissioner. State
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Representative Craig Washington pointed out that thrce votes are needed to
accomplish anything substantive., As long as we have 25 percent of the vote in any
one district, we are going to be the halance of power. For that reason it is better
for the black community to have voting impact on all three commissioners than to
be lumped together In one precinct and elect a black to sit at the table and watch
the papers fly up and down. Packing all the blacks in one district is not in the best
long-term interest of the community.

In my opinion, Senator Mathias is absolutely wrong in his suggestion
that opponents of the results test oppose it because of their interest in a-
homogenous Republican Party. While my own primary interest in this
area has nothing to do with partisanship one way or the other and is

rimarily related to constitutional concerns, I would suggest that, if a
omogenous Republican Party was my objective, I would be delighted
with the results test. I would be delighted with the opportunity, if I had
this kind of a reasoning, to have tidy little districts in which all the
minorities were placed. I would be delighted to have them in tidy little
districts but many more of them in which nonminorities were also
placed. I would be delighted to concede to minorities  or ¥ number of
seats and be able to concentrate the attentions of my party solely upon
the rest of the seats, if I had this mentality. I would]l))e delighted that
I would not have to start my calculations in each district with consid-
eration of what could be done to maximize support from or minimize
op}uosition from the minority community.
think that is abominable. Nevertheless, I think those who really
want to minimizo minority ir:fluence in this country would be delighted
with the results test. In other words, if one’s interest were a homogenous
»arty of any sort, I can think of no better way to achieve that by remov-
ing what is today a predominately Democratic voting group outside the
boundarie: of 80 to 90 percent of the districts in the country and con-
ceding them a measure of proportional representation.

Senator Binen. Will the Senator yield just for 1 second ¢

Senator Hatcir. Yes.

Senator Bipex. I am not suggesting he not finish his statement, but
l(;m; you give us an idea roughly how much longer the statement would

e

Senator Hatcit. I think I will probably be through in about 10
minutes.

Senator BpEn. Fine. Thank you very much.

Senator Harcir. Again I apologize for taking this long, but I think
it is important and, of course, am prepared to accord you the same.

Senator Bipen. I agree.

Senator Harcir. I would be delighted, if T had that mindset, with the
rule of the Justice Department developed in recent years that a district
1'eqluires at least a 65-percent minority population in order to be classi-
fied as one “likely to elect a minority representative.” With that kind of
a mindset, I would be delighted not to have to start each and every con-
gressional or State legislative or city council race 10 to 15 percent be-
hind because of the presence of a minority group disproportionately
attracted to my partisan opposition,

However, none of that is my interest nor, as far as I know, the
interest of anyone else opposing the Senator from Maryland on this
issue. I simply do not accept the premise of the Senate or that of the
civil rights leadership in this country today that the interests of

93-706 0 - 83 - 3
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minorities are best served when narrow racial concerns are given
predominant focus in the electoral process.

I believe, instead, that it is in the best interests of minorities, all
minorities, that racial and ethnic concerns be subsumed within a far
larger political context in which race does not define political inter-
est, in which the two are not congruent. As Professor Edward Ehler of
the National Humanities Center has testified :

Transforming the Voting Rights Act into a \ehicle of proportional representa-
tion through the results test will go far toward precluding the possibility of ever
creating a common ground or common interest that transcends racial class con-
slderations. How could the idea of racially iuentitiable wards or districts ever be
looked upon as a civil rights objective? Has_the clivil rights movement evolved
8o greatly over the past decade that all hopes and ambitions of ever achieving a
color-blind soclety have been discarded? Does anyone hold the slightest belief
that results or effects analysis will do anything other than intensity culor con-
sciousness? How could the idea of & ten-year exiension of the Voting Rights Act
adopted by the subcommittee ever be viewed us anything other than the highest
affirmation of civil rights? It was considered such only a year ago. It was only a
year ago that Vernon Jordan of the Urban League said of the act that if it ain’t
broke, don’t fix it. It was only a year ngo that Benjamin Hooks of the NAACP
testifled in the House : We support the extension of the Voting Rights Act as it is
now written. The Voting Rights Act is the single most effective legislation
drafted in the last two decades. I have not seen any changes that were anything
but changes for changes’ sake. It would be best to extend it in its present form.

I understand that political positions chanie and evolve over time,
but I s1m1%ly do not accept as credible that the position unanimously
endorsed by the civil rights community less than a year ago now
reflects an anti-civil-rights position. That is not the intent of anyone
that I know who opposes the House measure. .

The Voting Rights Act has proven the most successful civil rights
statute in the history of the Nation hecause it has reflected the over-
whelming consensus in this Nation that the most fundamental civil
right of all citizens, the right to vote, must be preserved at whatever
cost and through whatever commitment required of the Federal Gov-
ernment. Proponents of the House measure would jeopardize this con-
sensus by effecting a radical transformation of the Voting Rights Act
from one designed to promote equal sccess to registration and the
ballot box into one designed to insure equality of outcome and equality
of results. It is not a subtle transformation. Rather, it is one that
would result in a total retreat from the original objective of the Vot-
ing Rights Act, that considerations of race and ethnicity would some-
day be irrelevant in the voting process. Under the House-proposed
amendments, there would be nothing niore important. ]

I strongly urge the retention by this committee of the present voting
rights law and the rejection of the House amendments, including what
I understand to be the present Dole resuits test. _

The Cuamrman. Senator DeConcini. I believe you are the ranking
member on the Constitution Subcommittee. o

I was going to take up these resolutions, but I am wondering if we
have a quorum. I do not believe we have 10 rights at the moment.
Senator DeConcinit . _ _

Senator DeConcint. Thank you, Mr. Chairman. I will be brief.

I respect immensely the chairman of the Constitution Subcommittee.
Indeed, I know how sincere he is and the efforts he has put forth and
the diligence he has demonstrated in studying this matter. Although



29

Chairman Hatch and I differ on some of the central issues, I certainly
commend him for offering a full and fair opportunity for all interested
parties to express their views as well as for subjecting this important
bill to the intense scrutiny that it has come under. I believe the bill
withstood scrutiny well. During the course of the subcommittee hear-
ings, S, 1992 picked up several additional cosponsors. Nevertheless,
Chairman Hatch and others highlighted many reasonable concerns
aboutl; the etfects that this bill would have on States and local govern-
ments,

While I have never believed that the effects which Chairman Hatch
has warned of, such as racial proportional representation requirements
and per se invalidation of at-large elections, would come to pass under
S. 1992—and, in my opinion, you can read the testimony delivered in
a way that would demonstrate that it would not—I have believed that
it might be helpful to meke the language of the bill even clearer so
that there would be no doubt as to the fact that the standard established
by the results test of S. 1992 is the same as the vote dilution sstandard
under such cases as White v. Regester, Whitcomb v. Chavis, and sub-
sequent lower court decisions.

am therefore pleased that the Senator from Kansas, Senator Dole,
- has worked with a number of us to put together another amendment
presenting language for a results test in S. 1992 that affirmatively
states that the test for a violation would be whether minority members
have less opportunity than other members of the electorate to partic-
ipate in the political process.

I believe that this language, plus assurances that proportional repre-
sentation by race would neither be required of a jurisdiction when
judging a violation nor imposed upon a jurisdiction when remedying
a violation, answers effectively the concerns expressed during the sub-
committee hearings. We said then that White v. Regester was our
standard in S. 1992. We have drawn language from that case and
placed it in the statute in order to establish that standard beyond the
shadow of a doubt.

Mr. Chairman, I believe that this bill as amended by the language
to be offered by Senator Dole will be the appropriate measure to assure
every citizen of a full and complete opportunity to participate in the

olitical process. As the Supreme Court noted almost a century ago,
‘the political franchise of voting is a fundamental political right,”
causing preservation of all rights. It is one of the core principles of

overnment in America that all citizens have a fair chance to join 1n

etermining our national policy and goals, Today’s effort and the
effort of subsequent days to extend and strengthen the Voting Rights
Act of 1965 symbolizes our national rededication to this principle.
Thank you, Mr. Chairman.

The Crarraan. The Senator from Massachusetts, Senator Kennedy.

Senator Kenxnepy. Mr. Chairman, first of all, I want to express my
appreciation to the chairman of the subcommittee, Senator Hatch.
was not a member of that committee, but I did attend a good many of
the meetings. I was accorded all the privileges of a member of the com-
mittee. I am grateful to Senator Hatch and the other members of the
committee for that courtesy. ,

I want at the outset to note your commitment, Mr. Chairman, in
moving this bill through the committee without delay. The commit-
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ment that you gave us several weeks ago when we were taking action
on the contributions bill was that we would start on the markup of the
bilt today or, rather, yesterday and that we would continue on 1t to-
morrow and KFriday and so forth until we are done. I appreciate that
commitment, 1 am sure my colleagues do. ]

We all know that this 1s not an ordinary bill. The judiciary docket
does have other legislation pending; but, if necessary, we can work
this week and finish the bill before the next scheduled markup. In fact,
it should not take more than a few days to complete our work. We
know that the budget matters are coming to the fioor soon, They and
other must legislation will take us well into the summer. We know it is
imperative that we process this vital measure before the distorting
frip(i)ammei' pressure of an August 6 deadline is hanging over our
1cads,

I think we all know that the budget resolution is due on May 15.
Then we are going to have the debt ceiling debate probably sometime
in the latter parc of May. So, we are going to have a very full schedule.

We anticipate some debate on the floor. We must move this bill to
the full Senate, hopefully, by the end of this month in order to have
it considered by our colleagues in an orderly and unpressure fashion.

So, I thank the Chair for all of his efforts to see that this is
accomplished.

We need not belabor the importance of our work today and in the
days ahead. Our task is no less than the responsibility to insure that
the hard-won progress of the past is preserved and tgat the effort to
achieve full election participation for all Americans in our democracy
can continue effectively in the future.

The Voting Rights Act has rightly been hailed as the most impor-
tant civil rights law of this century. We all know the impressive statis-
tics of the gains made under the act. The hearings held both in our
committee and in the House last year indicate the danger of losing the
act’s crucial safeguards when many of those gains are still fragile, and
there is still much left undone beforg we have true equality of oppor-
tunity to vote and have one’s vote count fully, for all of our citizens.

Twice before, the act has been endangered, and, twice before, Con-
gress has come to its rescue on a bipartisan basis.

In the debate we will hear some of the arguments—and we have
heard a number of them this morning—that Congress has already
heard and rejected in past renewals. We will hear about the progress
we have made. But I think there is a broad consensus now both in this
city and across the land that the act, including section 5 preclearance,
needs to be extended. The record again has been made that there are
still too many problems, too many continued efforts to thwart full
voting rights, and too many dangers, to eliminate those safeguards.

It is also clear that we must extend the bilingual election provisions
to insure that Americans not be denied their right to vote because of
language difficulty with the ballot.

uch of the debate in the committee’s hearings has dealt with sec-
tion 2 of the act. The chairman of that committee has commented ex-
tensively about that provision today. The House bill, which was
sassed overwhelmingly and which Senator Mathias and I have intro-
uced, now has 65 cosponsors. It contained a clarification of the lan-
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guage in section 2 in order to resolve the confusion caused by the welter
of Supreme Court cpinions in the M obile case.

We will be discussing section 2 in detail during the markup, but I
think wo should not lose sight of the forest for the trees. The funda-
mental issue is one of fairness. We are at a crossroads in setting the
course for the elimination of remaining election discrimination., We
can take the path in the House bill and adopt the results test. That
would permit minorities to challenge practices which shut them out
of a fair chance to participate in the clectoral process. Or we can take
the path suggested by some and require proof of intent. That road
takes us down the path of name calling, identifying public officials or
whole communities as racist. It is divisive but, more important, it
will not provide an effective tool to challenge discrimination in many
cases because it is too hard to prove or because defendants can come
up with some alternative explanation.

I believe that the overriding principle is simple and obvious. We are
talking about the most fundamental right, which is the basis of all
others in a democracy. If a minority citizen is denied equal opportu-
nity to participate and is shut out from a meaningful yole in the proc-
ess, then that inequity should be corrected, regardless of what may or
mt}g not have been in someonc’s head 100 years a%o.

he House provision on section 2 is reasonable. The horror stories
wo have heard about racial quotas have been laid to rest in the hear-
ings.
There has not been one Supreme Court decision on this issue, Those
. that make these statements and comments out of hand about the lan-
guage that has been developed in the White case mandating propor-
tional representation cannot show that by court holdings, quite to the
contrary. As one who has been listening to that argument over some
period of time and hearing it repeated time in and time out, and I am
sure we are going to hear it on the floor, it is beginning to occur to me
that these are scare tactics which are being offered to try and alter and
dramatically change what has been a very carefully protected right
for citizens of this country. There is not one case requiring propor-
tional representation.

The House provision on section 2 is reasonable. The horror stories
we have heard about racial quotas have been laid to rest in the hear-
ings. The House bailout provision is a reasonable, fair, and carefully
crafted provision. It substantially liberalizes the opportunity for cov-
ered communities to end their preclearance obligations. Further weak-
ening of it could turn the bailout into a sieve and constitute a backdoor
repeal of section 5.

hése are the basic outlines of the record that has emerged from
the hearings, Mr. Chairiman. I hope we can move the bill with speed
but also with sensitivity to the fact that we are dealing with the fate
of American citizens’ right to participate fully in elections. Let us
keep in mind, as we talk about making slight adjustments or fine-
tuning provisions, we are talking about real people in real communi-
ties who.are being shut out of a chance to participate in any meaning-
ful way in the political process.

I believe that, if we can keep that point in mind, this committee will
report a fair and strong bill to our colleagues in the full Senate so
that the long-delayed march toward full voting rights can continue.
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I would finally say, Mr. Chairman, that I think the issue is very
basic, very fundamental, and not very complicated. The real question
is whether we as a Senate want to make it possible through striking
down the various barriers which have been established for citizens of
this Nation in their efforts to vote, whether we want to make that easier
or more difficult. Do we want to make it easier, or do we want to make
it more difficult ?

We have the power. We have the power and, I believe, the respon-
sibility, but certainly the power. It has been held by the Supreme Court
in case after case in enforcing and bringing life to the 14th and 15th
amendments to pass legislation which will achieve those noble objec-
tives. The real question is whether we have the will and whether we
believe that we as a Congress ought to make it easier for people to par-
ticipate in the election systems of this country or whether we want
to make it more difficult. :

If you want to make it more difficult in 1982, then you are going to
vote for the intent recommendation. We do have a requirement for
intent in criminal cases, but we do not have it in civil cases and we do
not have it in other areas of the civil rights laws and issues of employ-
ment, issues of housing. That is going to be the crux of the issue which
is before this committee.

Finaily, we heurd during opening statements that the Congress had
the opportunity when we passed the 65 acts to put in a results test.
Well, the Congress did not put in an intent test either. I wish we had
put in a results test.

1 am satisfied with the statements of Attorney General Katzen-
bach and the statements of the leaders of the House and Senate at the
time of the renewal of the act that the legislative supports the results
test. But I do not think that that is a very strong point. ‘

There are two final matters that I would mention since there was
such an amount of time given to the issue of proportional representa-
tion. A variation of the proportional representation theme is the claim
that the results test would bring wholesale challenges to election sys-
tems everywhere, This claim was fueled by the testimony of the as-
sistant attorney general who testified to this effect even while ignor-
ing a comprehensive study done by the Justice Department less than
4 years ago. The assistant attorney general’s testimony was based ex-
clusively on a sketchy error-filled survey of a handful of carelessly
chosen cities; almost every one had been thoroughly analyzed already
in 1978, Those errors consisted of mistalken population figures, errors
in the number of minority elected officials, as well as 1gnoring the
careful analysis that most of these same cities had previously ur‘lder-

one,
& In 1978 in response to urgings that the Justice Department look at

ossible cases of voting dilution in areas outside the specially covered
jurisdiction, the Department did an analysis of more than 200 cities
throughout 40 Northern and Western States to sce whether vote dilu-
tion cascs should be considered there. Based on the initial study, a num-
ber of cities were selected for more detailed investigations. In almost
every case, these too were found by the Justice Department not to war-
rant litigation. They did not warrant litigation because they did not
meet the dilution standards of the White v. Regester, which 1s the test
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which is included in the Mathias/Kennedy proposal. The Department
aglal};zed these facts, the case which would be restored by amended sec-
tion 2,

‘Lhis comprehensive study covered every one of the cities mentioned
by Mr. Reynolds except for two, which were in Southern States. One’s
biack poputation was under 5,000. Yet, Mr. Reynolds did not even refer
to the siudy in offering his cavalier statements that all these cities
would be vulnerable to challenge. And we heard that statement and
charge again today.

The Justice Department study done under the existing law in de-
tail and then we hear these cavalier statements about various com-
munities being subject, if this test is accepted, that they will be chal-
lenged. One city that he specifically mentioned was Cincinnati. Yet,
Cincinnati was one of the cities that was looked at in depth by the
Justice Department. The conclusion was as follows: In like manner,
Cincinnati, Ohio, was the subject of vote dilution investigation by the
Cuvil Rights Division; but, once again, the division did not discover
the facts necessary to institute a lawsuit under the White v. Begester
standard—Assistant Attorney General Robert McDonnell to Kepre-
sentative Hyde, July 9, 1981.

I think I would like to ask—I know there are other statements, but
I would ask the chairman of the subcommittee whether he can name
one case under the White v. Regester of the more than two dozen cases
where the court required quotas or proportional representation, even
one case.

Senator HarcH, White was a case involving purposeful conduct.
That is what the Supreme Court has said. That 1s what Justice White
its author, has said. It was decided on that basis., It was not decided
on the basis of a results test. _

I just submit to my good friend and colleague—and I appreciate
his kind remarks at the outset of his statement—that he has miscon-
strued the case.

That case involved purposeful conduct. I do not see how anybody
can read it any other way, especially since the Supreme Court has
ruled that it does. )

Senator KeNNEDY. Just on my question, not on your interpretation
of the Whkite case, you have stated this morning in a long, detailed
statement about the dangers under that particular case of proportional
representation. I am asking you to name one case which has supported
that thesis, one.

Senator Harcu. Well, White v. Regester says—— .

Senator KennNEDY. On the proportional representaﬁon issue.

Senator HaTcH. Let me say this— .

Senator KeNNEDpY. On the proportional representation issue. We
will get back to the law about intent, I mean the results test and the
purpose. We will get back to that. I will not take the time of the com-
mittee. But just on the proportional representation.

Senator Harcu. That, Senator, is not the question. There has never
been anything but a purposeful consideration of purposefulness in
these cases. In spite of what the Washington Post and the New York
Times may say, the effects test has never been the standard. It has been
intent which has been the standard. :
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I cite the Mobile case:

White v. Regester {8 thus consistent with the basic equal protection principle
that the invidious quality of the law claimed to be raclally discriminatory must
ultimately be traced to a racially discriminatory purpose.

That was the issue in White, in Mobile, and in other 14th amend-
ment, 15th amendment, and section 2 cases.

The question is why now are proponents of the House bill arguing
to overturn what has been the settled law in this area, a law which has
worked well. What motivates this effort ¢

Let me point out further——

Senator Kennepy. Mr. Chairman, I can with——

Senator HaTcH. Perhaps even more compelling is the fact that Jus-
tico White, who dissented in Mobile, and who authored the White
opinion, agreed that it was consistent with the intent or purpose re-
quirement. Justice White disagreed with the Court’s opinion in Afobile
because he believed that the plaintiff had satisfied the intent or purpose
standard, not because he disagreed with the standard itself. In his dis-
sent, he said: :

The court’s decision cannot be understood to flow from our recognition in
Washington v. Davis that the Equal Protection Clause forbides only purposeful
discrimination. Even though Mobile’s Negro community may register and vote
without hindrance, the system of at-large election of city commissioners may
violate the Fourteenth and Fifteenth Amendments if it is used purposefully to
exclude Negroes from the political process. Because I believe that the findings of
the distriet court amply support an inference-of pnrposeful discrimination in
violation of the Fourteenth and Fifteenth Amendments, I respectfully dissent.

So, I would respond to the Senator: Where is there a case, a Supreme
Court case, where the results test was employed ¢ There just is not any.

Senator KENNeDY. The fact is, with all the scare language, the re-
sults of the White case, those that bring up the scare tactic of propor-
tional representation cannot show that there has been a single case
that has required proportional representation——

Senator%As'r. ould the Senator yield for a question

Senator KEnNNEDY. I wanted just to come back to a final question——

Senator Haron. And I would like to answer this one.

Senator East. I would like to show that currently in North Carolina
today they are, because of section 5 of the 1965 Voting Rights Act, we
are under a PR test. The Senator from Utah, in my judgment, is ab-
solutely correct. If we take the Kennedy/Mathias bill section 2 and
apply it nationwide, Senator, I would argue very strenuously that you
are going to have proportional representation. And I can quote here
from our newspapers. That is currently what is being required by the
Justice Department because they say under section 5 of the 1965 Voting
Rights Act that that is what is required. Let me just quote here briefly,
Senator, since you challenge the integrity of our position,

We are told here, this is a direct quote from William Bradford
Reynolds: ) .

Our analysis shows that during the Senate Redistricting Committee’s con- -
sideration—talking about the State Legislature of North Carolina—of this dis-
trict—which is in northeastern North Carolina—it was widely recognized that

at least a 55 percent black population was necessary if black voters were to have
a reasonable chance of electing their candidate.
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Currently under the redistricting plan, it is 51.7, Now, it is quite
clear that that is moving you in the direction of proportional repre-
sentation. We cannot have at-large districts. We must have specific
single-member districts. The logical terminal point, as the Post has
) previoule pointed out, is PR.

I greatly respect the eloquence and the reasoning power of the Sen-
ator from Massachusetts, but we are on sound ground in terms of the
southern experience when we say the logical terminal point is PR; and
it is }? bad concept. I commend tﬂe Senator from Utah for holding firm
on that.

Senator Harcu. With the Senator’s indulgence, let me just say this:
The reason there are few cases utilizing proportional representation
before M obile was simply because the results test had not Leen the law.
I will give you one illustration, however, where it was used in apply-
ing the effects test pursuant to section 5: City of Port Arthur v.
United States. This was a municipal annexation case in which the

court stated : .

The conclusion reached by this court is that none of the electoral systems
proposed by plaintiff, Port Arthur, affords the black citizens of the city the
requisite opportunity to achieve representation commensurate with their voting
strength in the enlarged community. Blacks comprise 40.56 percent ot the total
post-expansion population, and we estimate that they constitute 35 percent of the
voting-age population. None of the proposed schemes offer the black community
a reasonable possibility of obtaining the representation which would reflect

political power of that magnitude.

In addition, I would suggest that my friend from Massachusetts
also read the Supreme Court decisions in Richmond and Petcrsburg.

Senator KennNepy. We will have a chance to get into those. I still
stand by the earlier statement with regard to lower court holdings,
courts of appeals, or the Supreme Court.

I would like to end with this question. If you can show, since you
have indicated that the White test was a purpose test, can you show us
tbe pages in the opinion where the court discusses the purpose behind

the adoption of the at-large——
Senator HatcH. I do not need to because in Mobdile two Justices

say— :

Senator Kennrpy. White is the test which we have accepted as the
base. I am just asking you, and you have talked about White as the
purpose test. I would just like you to point that out for me. Where in
the opinion ¢ : '

Senator Harci. What better way can I do it than by having two
Justices say that is exactly what——

- Senator KenNepy. Show us.

Senator Harcir. It is explicit in Mobile that the Court viewed White
as an intent case. It is also explicit in Justice White’s dissent in Mobile
that he, as author of White, viewed it as an intent case.

Now, let me throw that back to you. Show me a Supreme Court case
where the results test has been found to be the applicable test under
section 2 or the reconstruction amendments. T have seen in the news-
papers time and time again how this has been the law, the effects test
or the results test. Show me where it is. Show me where. There is not
a case anywhere, certainly not a Supreme Court case. . '
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Senator KENNEDY. I am not going to take any other time. I have the
opinion here. If you can show us any part in the opinion of White
where the court discusses the purpose behind the adoption of the at-
large election issue, I would welcome that.

e will have another time. There are others who want to speak.

The CrHAIRMAN. The Senator from Iowa, -

Senator HatcH. Senator Grassley, would you yield for just one
statement §

Senator GrassLey. Sure. I can stay here all day.

Senator HarcH. We may have to.

What I see is that Senator Kennedy disagrees with at least six
Justices in the Mobile case who say that White requires an intent test,
and disagrees with the author of the White case, Justice White him-
self. In other words, if you could show me where the Supreme Court
has accepted a results or effects test in section 2 cases, I would feel like
ﬁou_ would be a long way toward making your case. But you cannot

o 1t.

Senator Kennepy._There are a number of cases prior to Mobdile
which the Supreme Court found unconstitutional discrimination and
election systems without requiring the proof of intent. For example,
in Fortson v. Dorsey, 1965, the court found multimember systems
might be unconstitutional ; if designed or otherwise, was the language
that was used, it operates to minimize or cancel out the voting strength
of racial or political—

Senator Harcu. What section was being applied in that case?

Senator KENNEDY. The 14th amendment.

Senator Hatcu. The 14th amendment. It was not a section 2 case.
It was not even a 15th amendment case.

Senator KEnnNEDY. You just asked about the 14th——

Senator Harcn. But it is not a voting rights case. It is not a 15th
amendment case. It is not applicable to this.

Senator KennNevy. It is a voting rights case.

Senator HatcH. Not under the. 15th amendment.

Senator KenNeDY. Fourteenth or fifteen amendment was the ques-
tion that the Senator asked. .

And in 1966, Burns v. Richardson, the court again said a system that
operateﬁ designedly or otherwise to minimize or cancel minority
strength,

Thgrtl in Whitcomb, 1971, the court noted at the outset that there
was no proof of intent and then, nonetheless, went on to discuss the
effects. The plaintiffs admitted that, but the court went on to discuss
the effects.

So, there are other cases, too.

We will have a chance to get into it.

Senator Harcn., We will get into it. .

Senator XenneDY. I am glad that we were able to give a result on
the results test, and the Senator was not able to on the purpose test
nor show where there was proportional representation.

Senator Bipex. Mr. Chairman, may I make an inquiry

The CHAIRMAN. Yes. )

Senator Bipex. I am not anxious to close down this exchange at all.
Are we going to have an opportunity to make the opening statements
that those of us wish to make? Two minutes for me, whenever.
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The Crarryan. We intend to allow an opportunity. Sznator?

Senator East. Mr. Chairman, since we have no quorum here any
longer and considering the importance of this matter, I question
whether we ought to proceed any further.

Senator BipEn. Mr. Chairman, I would suggest—

The Cuarsman. We can generally procee%l if we have 9 for just
discussion, but the vote would have to have 10, a majority. How many
have we now?

Senator East. We have dwindled now to a small bank, Mr. Chair-
man. I had some remarks I would like——

The CrzaRMAN. H6w many have we now ¢

Senator Boen. We have five. Mr. Chairman, I would——

Scnator Grassrey. I am prepared to give my remarks if I am the
only one here to give them.

Senator BieN. So am I, Mr. Chairman. I would suggest we have
the major players in this. The rest agree. The people who are here—
when I say major players, the major players who disagree on this
issue. So, it makes sense. We are making proaress.

The Crrarvan. If there is no objection. If there is objection, I will
have to call it now. But, if there is no objection, those who have not
given their remarks, and I understand they will be brief

Senator East. I object. I object, Mr. Chairman,

The CriairMaN. Senator East objects.

Senator Grassiey. I do not know why you would want to object as
long as we do not care if there is anybody here not to listen to our
statements.

Senator East. If the Senator would let me explain. Reserving the
right to object, Mr. Chairman. If the Senators would allow me to
explain why I am concerned about going on without a quorum, I would
be delighted to do so. But I cannot help if I am not allowed to explain.

Senator Bmen. Please explain.,

Senator East. Could I explain why I am concerned about it?

The Cramyan. Go ahead.

Senator East. Mr. Chairman, I had indicated several weeks ago
that I appreciated the desire of the chairman and, I think, certainly
the members on the opposition side and many others. too, to move this
thing through in an orderly, deliberative process. I, for example, have
refrained from any “holdover” on it, which I could have exercised the
right to do, a delay tactic. )

T have been here at every meeting. I was the first one here this morn-
ing at 20 minutes to 10. Now. I am not asking for credit for that. I have
been here the entire time. To me, the importance of this is enormous.
It may be the most fundamental piece of legislation we will deal with
this year in terms of its impact not only in the Sonth but in the country
as a whole. If ever the Senate should utilize the deliberative process of
the areat deliberative body, it ought to be on this one. )

The idea that, well, everybody else knows where they stand on this
thing: we just kind of move all these statements through and throw
it in the record. I do not consider that the great deliberative process
at all, Mr Chairman,

I have grievances other than strictly the effects and intents test:
venue, burden of proof, nationwide application, et cetera. They are




38

going to be fair amendments. I do not expect to take an inordinate
amount of time. But I would expect to have the attention of my col-
leagues so they might hear my position and see if there is any legiti-
macy to it. I have been sitting here this morning listening to every den-
ator speaking, including the distinguished Senator from Massachu-
setts. 1 am willing to listen to them, but I think 1 am entitled to be
heard by a quorum of this committee.

The 1mplication that I am some way or other an obstructionist be-
cause 1 will insist upon a qitorum, I submit, Mr. Chairman, it is the
other way around. If these gentlemen genuinely want to debate this
bill, they will be here and participate in it. I will be here, and I will
tough it out. I will come anytime, any place, for any length of time
that you need me for a quorum. I think that is fair, eminently fair.

I would like to proceed on that basis. That is why I am objecting now
to proceeding—— _

Senator BipeEN. Before you object, reserving your right, all that the -
Senator from Iowa and I are saying is we do not have anything that is
debatable. We just want to state at the outset how we think we should
or should not proceed. That is why we are not debating the subject.
And I would hold that until we have a quorum.

Senator East. I am still reserving my right to object.

S}tlanator BipeN, That is fine. Go alhead and object and let us get on
with it.
~ Senator East. What I am saying is we have already seen with the
very fine exchange betwcen Senator Kennedy and Senator Hatch that
we are already deliberating this. We are already into it. Now, you
‘might say that these are just “opening statements.” They are more
than that, Senator. We are now in the deliberative stage of this very
important hill.

Senator Bmen. Mr. Chairman, I do not want to speak——

Senator East. I have a very modest request that we have a quorum
before we continne on with our discussion.

Senator BmeN. Fine.

Senator East. Unless someone convinces me to the contrary that
that is unreasonable and obstructionist, that is what I would like to
do, Mr, Chairman,

The Cramyan. The point is up here. You have a right to do that.
You have a right to have a quorum.

I was just thinking, I wonder if we could get a quorum here. We
intended to stop at 12:30 and come back at 2:30. If we can get a
quorum here before 12:30, we can continue. Do you want to do that
or just come back at 2:30% What are your wishes$

Senator Bmen. Mr. Chairman, I will be back; but at 2:30 there is
a meeting of the Covert Action Subcommittee, the Intelligence Com-
mittee. They tell me there is a very important matter that I haveto
vote on. So, I can be back kere by—I am not suggesting we delay the

~—time. But I will not be back here until closer to 3 o’clock because I
must vote on that covert action.

The Cramman. Is there objection to coming back at 3 to accom-
modate the Senator? A

Senator BmeN. No, there is no need to do that because others will
have things to say. I am just telling the Senator it is not because I am
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not interested. I will not be back until close to 8; 2130 is fine as far
as I am concerned.

Tho CHAm>AN. We will now stand in recess until 2:30. :
_ [Whereupon, at 12:15 p.m,, the committee recessed, to reconvene at
2:30p.m. thesame day.]

AFTERNOON SESSION

[Whereupon, at 8 p.m., the committee was reconvened, Hon. Strom
Thurmond, chairman of the committee, presiding.]

The CHAIRMAN. Senator East wanted a chance to extend his points
of view this afternoon, but there are only four Senators here; we do
not have a quorum, and we waited 30 minutes.

Where arc the proponents of the voting rights bill

[No response.]

The CrAmMAN. I repeat: Those who want the voting rights bill,
where are yout

Senator East. The cameras are gone, Mr. Chairman.

The Citairaan. Well. anvway, we waited half an hour. I think we
waited a reasonable length of time,

Senator Harcr. Mr, Chairman, would you yield

The CrAIrMAN. Senator Hatch ¢

Senator HatcH. Yes. I personally believe that it is important that
a record be made. That is why I took the time I did this morning. I
do not inted to take a large amount of time henceforth, but I think it
is important for the chairman of the Constitution Committee to put
in the record his views on this. I feel strongly and deeply about it,
and so I did.

I personally feel we aught to proceed with statements into the record.
I am disappointed that our colleagues are not here. It seems to me that
the burden is on the proponents in this matter to come out and make a
case for this. The sugcommittee has voted a simple 10-year extension.
I resent media reports describing this as the “Hatch bill” or the “Hatch
amendment.” This is not my bill, Only last year, everybody was saying,
if they just had a simple extension, they would be happy with it.

Now, we have given them that. I think that is what should be done;
I havo felt that from the beginning. But the fact of the matter is I do
believe that those who are promoting the House bill have an obligation
to bo here and defend it. I intend to try and be here as much as I can to
answer questions or to do whatever I can to try and enlighten my
colleagues.

But if we cannot get a quorum, I wonder if there would be any objec-
tion to putting statements into the record in any event, because then we
can make this record and then as soon as we get a quorum, vote.

The Crraman. Well, maybe the cameras will be here tomorrow and
wo will have a quorum,

Senator East. Mr. Chairman ¢

The CrramrMaN. So, you take as much time as you want.

Scnator Hatorr. Well, T am through.

Tho Crramman. And I will give them as much time; I will give it to
the opponents, too. I want to be fair to everybody. We are not going to
try to just cut people off.
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Senator Haton. No, no; I am not suggesting that you are, Mr.
Chairman.

The Crarryan. But, tomorrow, if you want to finish your statement,
feel free to do it. Senator East will have the same opportunity ; Senator
Grassley, too, and the people on this side. We are going to give every-
body an equal opportunity.

Itisa stmngi'e anomaly to me that the people who are pushing this
bill so and could not wait to have a hearing—I do not see where they
are. There is not one of them here this afternoon ; not one of them.

Senator GrassLey. Whereas this morning I expressed the view that
I would give my opening remarks whether there was anybody to listen
to them or not, I have changed my mind and I would like to have an
audience. [Laughter. '

The CitamrmAN. I think you are entitled to an audience, and I suggest
that you be here tomorrow, and maybe the cameras will be here and
maybe it will be a better time to present your side.

s I say, we want this to be a balanced hearing, but it is strange that
not a sinﬁle proponent of the House bill is here at this meeting. So, in
view of that, we stand adjourned until 10 tomorrow.

[Whereupon, at 3 :05 p.m., the committee was adjourned.]
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The Cuarman. The committee will come to order.

We cannot have any votes unless we have a quorum, but we have at
least nine. :

We have 10 now. We have a quorum. -

We will continue on this Voting Rights bill, Senator ¢

Senator Bipen. Mr. Chairman, with your permission, if I could take
2 minutes for some procedural points. Obviously, we have a number of
very critical issues before the Senate. There is probably going to be
continuation of standing objection to the committee meeting beyond
the 2-hour limit after which the Senate comes in.

I would like to propose the following for consideration by the chair-
man: That, A, the chairman and I after the next vote try to corral
the Democrat and Republican leadership in the Senate and see whether
or not next week it looks like we can get them to come in a little bit
later and us go in a little bit earlier; second, whether or not that is
successful, for you and I to consider proposing to the committee after
consultation the prospect of setting an evening or two next week that,
when the Senate goes out, we would sit through, as we do often in the
Budget Committee on a regular basis, unfortunately, and, I assume,
the Finance and other committees in case we cannot break the logjam
in terms of the Senate rule of continuing to meet so that we would be
able to meet into the evening.

Last, whether or not we are in tomorrow, I think we should consider
the prospect of us being able to meet tomorrow. I realize that is a great
inconvenience to all of us, myself included; but, if we can work out
some definite times for Monday, Tuesday, Wednesday nights and/or

“get commitments from the leadership to go in a little later, then we
may not need to do it tomorrow.

1 would like to suggest that, with your permission, you and I after
tlgis gad]ourns sit with the leadership and discuss that. Is that reason-
able -

The Cuarmraan. I would be glad to talk to you about it. We do not
want to delay this matter. It is a very important matter. On the other
hand, I do not think we need to unnecessarily rush it. On account of
the rule, I think we may have to take some other step.

Several Members have told me they have got to be away. I do not
think we can have a meeting tomorrow. I think we had. better meet

(4)
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Tuesday and see if we can make progress; if we do not, we had better
probably arrange some night meetings.

Senator Bipen. I agree.

I-would like to point out to my colleagues on the committee that—
Senator Dole could point it out much better than I, actually—we are
into the budget season. Things are going to really be difficult from here
on out. If we do not get this thing up and out and on the floor before
we get an opportunity to have to move on the budget on May 15, we
are going to have some real problems.

I want to say, and I mean this sincerely, that the chairman has been
absolutely a man of his word. He has not in any way been dilatory on
this. I compliment him for that. I just think we are going to find our-
selves in a logistical logjam unless the chairman and I are able to
convince the Senate leadership that we are going to have to accommo-
date some time. But your assurance that we talk about that is good
enough for me. We will move from there,

Senator East. Mr. Chairman, I would just offer the caveat in doing
that that we have already now had several meetings on this like yester-
day afternoon, and we did not have a quorum. You and I were here
and Senator Grassley and Senator Specter. Excuse me if I have left
out somebody else. Nobody else showed up. Yesterday morning, when
we were to meet at 10, we did not have a quorum until around 11,
I am not faulting anybody, but I am saying there is always a lot of
thrashing around here about: Well, let’s have more times to meet,
evenings and so on and so forth. And then you can set up those times.
The old faithful will show up, and we are still back where we were.

I would think the more critical thing is not opening up more oppor-
tunities for meetings but for people arranging their schedules to be at
the ones we have,

Senator Biven. I can guarantee to you, Senator, we will produce
all the Democrats. .

Senator East. Then we had yesterday morning. We spent more time
lJamenting how we might plan new meetings; if people would commit
themselves to being at the ones we have.

I do not mean to sound overly exasperated, but I share the exaspera- -
tion of the distinguished Senator from Delaware. I am simply point-
ing out the track record to this date of attendance at meetings held
during the day at reasonable times when we did have a ood little
nucleus here, the others were not here. Bless them, they probably had
great conflicts on their schedules; I understand that. But you get into
ovening meetings and all that, wi)at guarantee is there you are going
to have a greater attendancet .

Senator BmEN. The guarantee is experience, Senator. The guaran-
tee is that in the Budget Committee, in the Finance Committee, In
every other committee that has to deal with monumentally larger
pieces of legislation they have found it is the only time Senators can
clear their schedules. For example, I imagine it would be very diffi-
cult for Senator Dole to tell the President: I didn’t have time yester-
day to sit down and talk with you about that budget matter; I've got "
to go to the Judiciary Committee and work that matter out. I imagine
it would be very difficult for us to say at 5:30 to Secretary Haig: We
don’t have time to talk about the Falkland Islands because of con-
venience to you, and so on and so forth.
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Without my getting myself overly concerned about thisthing,ex-
perience shows around here that the only time that you can guarantee
to get people is when the Senate is not in session. ‘L'he worst time to
get people, especially on short notice, is to interrupt the afternoon por-
tion of any Senator’s schedule because of other committee meetings,
floor action, and appointments.

I will not talk anymore. We will work it out.

The CamMAN, 1 think we can handle it.

Senator Harcu. I certainly hope that everybody on this committee
will be prepared to meet and resolve this issue, because it is an impor-
tant issue. I think those who have amendments ought to bring them
up and let us vote on them, so we can resolve them one way or the other.
I hope, too, that all of us will be able to find the time, and that both
the caairman and the ranking minority member will be able to come
up with an approach that will help us get to the end of this committee
process and get this bill on the floor. I just feel this has to get done.

The CAIRMAN, Senator Dole?

Senator DoLe. As I understand, the chairman wanted everybody to
malke their opening statements and then have amendments. Or should
we offer amendments now ¢

The Cuamrman. I think the statements would come first. Senator
East said he has a statement. Senator Leahy, do you have a statement ¢

Senator LEany. -Mr, Chairman, I have one comment. Before we get
too exercised about when we meet and how serious \ve might be, let
us be honest about one thing. So long as we are in tlie position where
we are still talking about giving opening statements and no votes—
and I am not suggesting those opening statements are not important ;
of course they are important ; every Senator has a right to make them.
But, as long as all we are doing is going to be talking about this bill,
and we know that is all we are going to be doing, talking about the
bill, we are not going to have quite the attendance. Much as we like
to hear each other speak and it is thrilling and scintillating and a
great experience, the attendance is going to be when we actually sit

own and start voting on this.

The credibility we are going to have as a committee determined to
get this bill on the floor is going to appear when we are actually voting
- on those amendments and on the final bill and getting it on the floor.
;;Il;hat i; when our credibility and our commitment is going to show

rough,

The Cuarrman. It is my hope to get this bill out of this committee
by next week.

Senator LEany. I commend you for that, Mr. Chairman.

Senator Broen. We are all going to sit and listen to all the
statements. So, let us go, Mr. Chairman.

The CramdaN. Before we start the statements, is there any objec-
tion to these commemorative resolutions we have on here?

Senator HEFLIN. Do not record me for snowmobiles.

Senator Leany. That is the best one we have on there. [Laughter.]

Senator HerriN. I am in tavor of it.

The Cramrman., As far as I know, there is no objection to those.
They were on the aEenda yesterday.

There being no objection, they stand approved.

93-706 0 - 83 - 4

—
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Now we are ready to go into this matter. We have to go here for
just 10 minutes, I guess, and come back.

Senator DorLe. We cannot come back after 11, can we?

The Cuamrman, No.

Senator DoLe. We have a standing objection.

The CHAIRMAN. Somebody has raised an objection. :

W'ho wants to make a statement for about 15 minutes or 10 min-
utes
. Senator BeN., We will all sit here. I would like to hear Senator
East’s statement. We will all stay right here. :

Senator East. You are going to get a chance.

The CrAIRMAN. Senator Grassley, did you have a statement ¢

Senator GrassLEy. Mine is going to take longer than 15 minutes, and
I do not want to go now.

The CuArrMAN. The Senator from Vermont,

Senator Leany. How long do you want? I have a Vermont state-
ment and a Senate-type statement. [Laughter.]

‘The .CHARMAN. You have to keep quiet., After all, you are guests
of the committee when you are in the room. We expect to have order.
You are not to show any approbation of decisions or remarks made by

-the committee members.

Senator Learny. Mr. Chairman, I appreciate that. I should note at
the beginning, incidentalli', that I would hereby make an open invita-
tion to Judge Heflin, in light of his kind cosponsorship, to come to
Vermont next winter and go snowmobiling with me. It would be an
experience that he would not soon forget.

enator HEFLIN. Do you reckon I would survive? [Laughter.]

Senator Leary. Mr. Chairman, it is unlikely that any visitor to
this committee chamber or an observer sitting in the Senate gallery
would characterize us as a group of revolutionaries. Yet, the Congress
less than 20 years ago accomplished through reason and debate what
most other societies have only been able to bring about through vio-
lence and bloodshed, the enfranchisement of a minority that began here
as slaves and prior to 1965 were still second-class citizens in many
parts of the country. B

This morning we take another step in that peaceful revolution. As
the first Voting Rights Act-was a product of its time, so is the bill we
have before us today. In reenacting this critical legislation, it is im-
portant to note that the work of the Voting Rights Act is not com-
plete, and the idea that the franchise is available to all Americans
eqtlxally has not g’et become a reality.

support S. 1992 as introduced, which is the same bill that passed
the House by a 389 to 24 vote. The House wrestled for a long time over
the issue of preclearance under section 5 of the act. Under the present
law, all jurisdictions become eligible for bailout at the same time, and
a State that is entirely covered 1s required to bail out as a unit, Based
on actual experience, these provisions seemed unfair to many House
Members, and they called for improvements._

But it is one thing to improve the preclearance section of the Voting
Rights Act and quite another to even think of eliminating it, either
explicitly or through so-called improvements that disable it.
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Section 5 of the act was the force that made the Voting Rights
Act of 1965 work, where earlier laws in 1957 and 1960 seemed to
founder. The requirement to preclear voting changes was the begin-
ning of a process that saw more than a million black Americans
register to vote between 1965 and 1972, No longer could a State hope
to retain discriminatory election schemes by fighting in court year
after year after year, only to shift to another equally discriminatory
scheme when the first one was shot down by a Federal judge. Pre-
clearance meant that the apparently neutral change in a voting law
that actually discouraged or prevented minority citizens from casting
their ballots would be scrutinized before it took effect.

Section 5 has not proved to be the bureaucratic nightmare that was
sometimes l‘dpredicted, or, quite frankly, hoped for back in 1965, The
past record of the Justice Department through several administra-
tions, Republican and Democrat, has been exemplary, with plainiy
nondiscriminatory changes being processed in 60 days or less in most
cases,

It is understandable, nevertheless, that States and counties that have
eliminated discrimination want to bail out the section 5 process, how-
ever fair and expeditious it may be. There are some who fear that the
compromise worked out in the House on the bailout issue is too easy

to use and that the bailout will be too broad. There was criticism in
- the Constitution Subcommittee hearings that the tests are too strin-

nt. I believe that liberalized bailout is a chance worth taking, because
1t stresses initiatives that States and counties can take to eliminate dis-
crimination and does not simply wait for the passage of time. The
baifll;.)llllt compromise is a product of experience and hope, and I support
it :
Pergaps the major issue before the Judiciary Committee is the ques-
tion of intent under section 2 of the act. If section 5 is the engine that
drives the act and renders it enforceable as a practical matter, section
2 is still the basic protection against discriminatory practices. Pre-
clearance does not cover all areas and may not resolve every threatened
violation where it does apply. Preclearance is designed to stop voting
discrimination before it can start in covered jurisdictions, and section
2 is calculated to end it whenever and wherever it is found.

The change in section 2 proposed bﬁ the House bill and embodied
in S. 1992 is a sensible one in light of the history of the Voting Rights
Act. It is regrettable that the Constitution Subcommittee did not see
fit to retain the change. It provides that a practice which results in a
denial or abridgement of voting rights is prohibited. T)e reason for
this amendment is not to tighten the law but to respond to the Supreme
Court’s Mobile v. Bolden decision, which is the first Supreme Court
case to read a requirement of intent into the application of section 2.

I am all too familiar with the ambiguities of the word intent. I am
a former prosecutor in Vermont. I have operated under typical crimi-
nal statutes, where the element of intent 1s usually crucial to the out-
come of a prosecution. I was glad to work under a system of law where
innocence was ardently presumed and where proof of intent protected
individual rights by barring casual prosecutions. But I am convinced
that the Bolden intent test is not needed to protect the rights of gov-
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ernments, and if applied in section 2 cases will render section 2
unenforceable.

Intent is hard enough to prove as applied to a natural person,
because the pattern of individual conduct is often an ambiguous guide
to the individual’s intent. Deriving intent from a person’s spoken
words is difficult because the words are usually indirect and rarely tell
us: “I meant to do it because * * *.”

_ The decision in the remand of Bolden by the Federal District Court

in Alabama is a painful illustration of how the intent test can turn a

search for the truth about the openness of an election system into a

battle over ancient municipal records. Though the Bolden plaintiffs

8revalled in this case, the demands made on them were excessive.
thers may not be able to meet them.

Not only the best but perhaps the only proof of discriminatory
Eurposq is discriminatory result. Not disproportionate result, as some

ave said is the secret agenda of the new section 2, but discriminatory
result. It has been hard for (f)laintiﬂ's to show that at-large elections
were discriminatory where dilution of voting strength has been the
basis for a section 2 action. In the decade before Bolden, the courts had
fashioned tough standards of proof, and the small number of cases
actually brought to trial since 1965 attests to the fact that the flood-
gates would not be opened by a feturn to the jurisprudence that applied
before Bolden.

The amendment to section 2 will continue to ask, as before, whether
a particular election scheme, as a product of its normal operation,
isolates racial or language minorities within the political system and
denies them access to political power in a practical sense.

It is the opportunity to participate, not the actual use of that right,
which is crucial, the opportunity to-participate. But, if minorities are
denied he opportunity to get to the ballot box, it is no answer to an
attempt at correction that the denial is advertent or wedded to events
in the dim past. Once a denial is established, and not simply & dispro-
portionate result, it makes no sense to say we will not right the injus-
tice because there is no evidence that anyone planned it that way.

Bolden v. Mobile has changed the Voting Rights Act, and I believe
that we must change the words of .section 2 in order to preserve its
meaning. And I hope that in marking up S. 1992 we proceed at full
speed and without interruption, for time is short and history is look-
ing on.

I hope we change the words of section 2 in order to preserve its
meaning in the same way that the Mobile case has changed the Vot-
ing Rights Act. T hope that in marking up S. 1992 we proceed at full
speed and without interruption. Time is short, Mr. Chairman, and
history-is looking on. I .commend you for your efforts to move this
matter forward.% am perfectly willing to be here when needed.

The CriairmaN. The 5-minute bell has rung. There is objection to
continuing. *

When we-come back here next week, we hope we will make prog-
ress. I would like to get this bill out of this committee by the end of
next week.

We will now adjourn until 10 o'clock next Tuesday.

[Whereupon, at 10:55 a.m., the committee was adjourned.]
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The CrammMaN. Now we go into the Voting Rights Act. I wish to
make a brief statement,

We will continue today our consideration of the Voting Rights Act
- Extension Bill of 1982, S. 1992,

It is vitally important that we utilize every available minute so
that we can complete work on this important measure as soon as possi-
ble. The Senate does not convene until 11:30 today, and with the ob-
jection to our meeting beyond 1:30, we have about 3 hours and 10
minutes now left to work. I am hopeful that we can accomplish our
business within that time; however, if more time is required, I will
reconvene the meeting tonight after the Senate recesses.

I want to be fair to every member’s concern, I want every member
to have the time to express his views and to discuss this issue fully.
However, I have pledged to this committee and to the Senate that
we will attempt to finish our work without delay, and I intend to ac-
complish that goal.

I trust that we will maintain a quorum for the duration and that
every member will do his part to insure that we can have complete
but expeditious consideration of this bill.

I now recognize the Senator from Utah, Senator Hatch, chairman
of the subcommittee. .

Senator Harcn. Mr. Chairman, I have nothing further to say until
Senator Dole presents his amendment. I would be happy to pass at
this time.

The CHAIRMAN. Senator East

Senator East. Mr, Chairman, what is our modus operandi today ¢

The Cxzamman. The subcommittee report was made to the full com-
mittee. Senator Hatch is chairman of that subcommittee. So far as
parliamentary procedure, that report is before the committee now.

Senator East. I was curious. The last time we met, the priority on
the agenda was the opening statements by Senators, which I would
like to do, at the appropriate time offering my amendments. I am
simply inquiring. )

e CHAIRMAN. Would you want to make your opening statement

now?
(47)
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Senator East. I would like to do so before we get into amendments.

The CHAIRMAN. Senator Kast is recognized.

Senator 1iast. I have other amendments that I would like to offer at
the appropriate time.

The CuAImrMaN. You will have time, Senator, to offer anzv amend-
ments you wish, Senator East will now make his opening statement.

Senator East. Mr. Chairman, I appreciate the opportunity to ad-
dress my colleagues on this matter. I have made it clear from the be-
ginning that I, too, have no intention to obstruct or to be dilatory. As
Senator Kennedy has pointed out, this is one of the most important
pieces of legislation that we will be dealing with on this committee
and in the Senate this year. I think it deserves the very best we can give
it. in terms of discussion and deliberation. That is why I have asked
that we conduct business with a quorum. But I will make it clear that
I intend to utilize my time fairly and prudently and respectful of the
great demands upon the schedules of my colleagues. ,

I only want again an opportunity to state as concisely as I can my
deep concerns about what we are doing in my opening statement and
then at the proper time to offer some amendments. I will do that
briefly, to allow adequate debate, and I am willing to take the vote,
and I am willing to live with the results.

It is my strong feeling, Mr. Chairman, that the direction in which
we appear to be moving, 1f the newspaper reports are accurate, is not
a good one. I just want to get on the record as to what my concerns are.
Let me try to be as concise as I can and move ahead.

First, Mr. Chairman, I think S, 1992, which is the Kennedy/Mathias
House version, is wholly unacceptable for a variety of reasons that can
be brought up at the proper time. For those of my colleagues on the
Republican side who look upon it as being in the spirit of Abraham
Lincoln, I would suggest a parallel more appropriate would be I'had-
deus Stevens; not Ted Stevens but Thaddeus. I think it is dognatic and
heavy-handed. The impact that it will have, not only in the South and
in the vest of the country, will be very difficult to explain to one’s con-
stituents, I suspect, once it goes into operation.

I will reserve comments to see what precise form S. 1992 comes be-
fore this committee or whatever the so-called compromise is.

Let me, Mr. Chairman, turn quickly to the 1965 {;oting Rights Act,
which some are saying we ought simply to extend as it currently is with
maybe a modification or two. Here, too, I think we must look at this
carefully. I personally have strong and deep reservations about it. Let
me put it in perspective, Mr. Chairman. In 1965, when this act was
passed by the Senate and the House and signed by the President of the
United States at that time, it was understood that this would be a tem-
porary measure. It had certain triggering provisions in it, the 50 per-
cent requirement, the literacy requirement, which I think were ill-
founded in the sense it was assumed if those two components were
present it meant that there had been discrimination based upon race by
utilization of the literacy test. o

It is interesting to note that at that time the act had application in
Arizona and Alaska, which certainly would undercut any notion that
the triggering provisions were anything other than a mechanism, a
device to bring a certain region of the country under its control.

Mr. Chairman, in the South and in the affected areas, that is in the
nine States and the 13 others, there has been a long and checkered
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history in terms of the Justice Department’s interpretation and appli-
cation of this act; more of that in due course. It 1s now 1982, We are.
looking at this act again for continued extension, The act in 1965 was
considered to be temporary in purpose. Certainly, Mr. Chairman, there
were reasons for it at that time; they no longer exist. I do not know of
anyone who is seriously arguing that the literacy test is being used in
the South today to discriminate or to keep someone from voting because
of race or color. First of all, there is no literacy test. Registration is
high. I would point out that minority registration in the State of Mis-
sissippIi is greater than it is in the State of Massachusetts. i

So, I query whether the original purpose of the act any longer exists.
Mr. Chairman, I would like to make 1t clear I would happily support
any statute that 1n letter and in spirit reflected the purpose of the 15th
amendment. The 15th amendment is the governing constitutional pro-
vision here, The purpose of the 15th amendment, is to guarantee access
to the ballot box in terms of registration and voting and having it
count. But I fear, Mr. Chairman, the direction in which we are now
moving is one which would force us to %uarantee results, concretes,
specifics, percentages. Call it what you will, Mr. Chairman,

. Isuspect that this act will move us in that direction, and there will be
no turning back from it.

Mr. Chairman, if I could have order, I would appreciate it.

The CrAarMAN. Order in the committee. The Senator has a right to
be heard, or we will suspend until we have quiet.

Senator East. Mr. Chairman, I would like to point out that currently
in North Carolina, for example, we have not been able to have elections
this entire year. The problem has been that under section 5 of the 1965
Voting Rights Act we are now being subjected to a results or effects
test, more precisely proportional representation. If anybody on this
committee thinks that what they are about to put through will not in-
volve that, I can assure them it will, It is now being done under section
5 of the 1965 act in the affected areas, in the South, including my State
of North Carolina.

Let me quote, Mr. Chairman, as I did the other day, from the
Charlotte Observer. This involves effort to construct districts, State
senatorial districts for our general assembly. This involves a letter
from William Bradford Reynolds to State officials about the progress
they are making in constructing those districts. Let me quote from the
Charlotte Observer, April 20, 1982: In a letter to State officials, Brad-
ford Reynolds, head of the Civil Rights Division, said attempts to
create black majority districts in two cases did not go quite far enough
to guarantee blacks could elect a candidate of their choice. “The sub-
mitted plans are a substantial improvement over the objected-to
plans,” said Mr. Reynolds. “On the other hand, each plan continues
to have a sinﬁle objectionable feature,”

Listen to this quote, which is quite revealing, and tell me thisisnot a
gua.rqnteed result. This is from Mr. Reynolds, who is making his
: I:a_clslon based upon section 5 of the 1965 %’oting Rights Act. He says

is:

Our analysis shows that during the Senate redistricting committee’s consldera-
tion of this district, it was widely recognized that at least a 55-percent black
population was neecssary {f black voters were to have a reasonable chance of
electing a candidate of their choice.
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So, he is forcing that district to be redrawn from a black population
of 51.7 percent to 55 percent in order to do what? To guarantee the
election of black candidates.

Mr. Chairman, I do not know if language means anything today.
But, if that is not a guarantee of result and effect, quota, pro?ortional
representation, percentages, you call it what you will, Mr. Chairman,
or anyone else, but that is precisely the direction in which we are
moving.

I would like to quote from my hometown newspaper, a strong
Democrat newspaper. Incidentally, I might note that Senator Ken-
nedy’s distinguished brother campaigned in Greenville, N.C., in 1960,
the only presidential candidate to do so in modern history. This paper,
incidentally, was a great supporter of his candidacy. This is what they
say about that decision in their April 22 editorial. It says:

Federal intervention into local and State-level elections was worthwhile. It was
intended to make certain that voting laws apply to all persons and that all per-
sons had an equal chance to vote. But the Justice Department is now going
beyond that tenet in apparently calling for just the reverse, in this case specific
distriets in which blacks are guaranteed a seat. This type of discrimination is
Just the reverse of the discrimination the 1985 Voting Rights Act was intended
to erase.

This is from one of the most faithful Democratic Party papers in
the State of North Carolina. I am simply saying for the record as
clearly as I can that these so-called effects or intent tests are going to
move you“in the directions of not only requiring this in the South,
where we have already been through 1it, but inviting the rest of the
Nation to participate in it.

Mur. Chairman, we are told, of course, there is a disclaimer in all of
this. We are being told it will not happen. because the disclaimer says
that proportional representation will not be required. Mr. Chairman,
as the Attorney General of the United States has pointed out, a dis-
claimer of this kind either negates the effects test or is meaningless,
because there is not anything else left. If you guarantee the right to
register and to vote and to have it counted, and that is what the 15th
amendment entitles you to do, and any legislation dealing with this
subject, that is what 1t would guarantee you to do, and I have no quar-
rel with that. But now we are being-told there will have to be some
sort of results. What else is there? It can only mean percentages, goals,
quotas. -

I fear, Mr. Chairman, that this language is goirg to do for the voting
process in this country what busing has done for education. It is goin
to be highly disruptive and, I think, contrary to the intent and senti-
ments of the great, vast majority of the members of this committee or
of the U.S. Senate.

Mr. Chairman, as I wind up this discussion on my deep concern
about pro&)rtional representation, and that is where you are going;
it cannot be anything else; there is not anything else left once you go
beyond registering, voting, and having it counted. What else can they
mean? They say we do not mean results. Well, what do they mean*
What can they mean? They are going to mean exactly what William
Bradford Reynolds is saying section 5 means. It means you are going
to have to so structure your electoral process in your respective States
to guarantee proportional representation.
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Regarding this matter of whether proportional representation is
a good thing if we choose to go that road, we should do it through
constitutional amendment. We cannot do it through the 15th amend-
ment because the 15th amendment does not guarantee that. It guaran-
tees the right to vote, Mr. Chairman, nothing more and nothing less.
I will support any reasonable legislation directed to that end.

Let me quote from the father of the Constitution James Madison,
in the Federalist No. 35. This is what he said about results, effects, and

proportional representation. He said:

The idea of an actual representation of all classes of the people by persons of
each class is altogether visionary. Unless it were expressly provided in the Con-
stitution, which it is not, that each different occupation should send one or more

members, the thing never would take place in practice.

He continues:

It is said to be necessary that all classes of citizens should have some of their
own numbers in the representative body in order that their feelings and interests
may be better understood and attended to, but we have seen that this will never
happen under any arrangement that leaves the votes of the people free.

So says James Madison. Then he concludes:

It is not natural that a man who is a candidate for the favor of the peopie and
who is dependent on the suffrages on his fellow ciizens for the continuance of his
public honors should take care to inform himself of their dispositions and in-
clinations and should be willing to allow them their proper degree of influence

upon his econduct?

This is the great Madisonian model of consensus building in Amer-
ican democracy, that a candidate has to build a broad coalition of di-
verse groups and interests, racial, sexual, religious. It has never meant
in our system as a matter of democratic political theory that any par-
ticular entity could be guaranteed a particular result. It could not be
done on the basis of sex. It could not be done on the basis of religion,
And it ought not be done on the basis of race, however noble the in-
tentions, Mr. Chairman, and however honorable the goal. And I un-
derstand the good intentions of all of the gentlemen here.

I would simply inquire, Mr. Chairman, if we are going to move in
the direction of guaranteed result, why would we confine it to race?
Why would not we include sex? Why would not we include religion ¥
Proportional representation as a matter of democratic political theory
was rejected by the framers. The rejection is explained in the Federal-
ist No. 35 by James Madison. He says our Constitution does not pro-
vide for it.

I would simply say to this distinguished group if that is what they
want then let us open up that whole can of worms. Let us look at all
aspects of guaranteed result or representation. But do not do it in &
spirit of haste, of “compromise” and do it under great pressure in order
to placate some feeling that some way or other this would be a noble
thing to do. Again, I do not question the motivations or the intentions.
But, as we know, Mr. Chairman, quite frequently good intentions to
many places do not work out well.

It appears, Mr. Chairman, the nub of our problem is going to be the
ensuing discussion over effects versus intent. It is a very vital point.
I would ask each and every member of this committee and of the U.S.
Senate to think long and hard about what they are doing in their re-
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spective States. Note now that the entire country will be covered by
scction 2. This means that all States will be affected. It means at-large
elections are going to be dead.

I would like to note, Mr. Chairman, that at-large elections came out
of the progressive era of history in this country to get away from the
ward system, which was looked upon by the reformers in those days
as being a corrupt way of forming city government. They went to the
at-largs election to try to get a broader based representative, one who
had a citywide perspective. That was the purpose of the at-large elec-
tion, an uonorable one, a good one. These provisions that we are now
being asked to consider will negate that. It will force us back into the
old pattern of specific districts. I think it will fragment American
politics. It will intensify racial hostility because it means that white
candidates will campaign in white districts, black candidates in black
districts, There will be no need for a biack candidate like Mayor Brad-
ley in California to build a broad constituency. He will simply go into _
his black constituency. That would be the input of it in terms of abol-

- ishing at-large elections. It would mean white candidates would no

longer need to be sensitive to the concerns of their black constituents
because they would simply be campaigning for white votes. And all
of that would be done in the name of enhancing racial harmony and
racial participation in the United States. :

Mr. Chairman, I cannot in good conscience accept that. Again one-
miﬁht say but the intentions are good ; they are honorable; they mean
well; they want to enhance a certain form of participation in Ameri-
can politics. I understand that, Mr. Chairman. But the issue involves
very important constitutional questions. It involves enormously im-
portant problems in terms of what will ultimately be required as far
as results, effects, proportional representation, call it what you will.

I intend, Mr. Chairman, to do everything I can to alert my dis-
tinguished colleagues as to what they are doing here. I think they
ought to reflect long and hard on it.

inally, Mr. Chairman, I would like to at the proper time offer
amendments dealing with the problem of burden of proof, which under
the 1965 act is ill-conceived in terms of the burden of proof is still
upon the locale; it is not upon the Attorney General. I want to talk
about reasonable bailout. I want to talk about this problem of venue.

Mr. Chairman, I would like to make it clear I will bring up all of
these matters in an orderly way, not a dilatory way. They deserve to
be aired. My colleagues need to reflect upon it, think about it. How-
ever they vote, I will respect it. But the thing that has troubled me
from the very beginning on this whole business of the Voting-Rights
Act is some motion we must get it throngh guickly, never mind the con-
stitutional questions, never mind the implications of it or the applica-
tion of it; we must get it through, that some way or other it is a taboo
subject to discuss publicly. We must get it behind us. We must get on
to the budget. YWWe must get on to this, and we must get on to that.

Well,-T have no objection about moving the legislative process on in
an-orderly way. I think we ought to do it with this very important

iece of legislation lest we bring this committee or the Senate or the
on ~or the demmacratic process into disrepute by being obstruc-
tionist. On the other hand, we have the great obligation as the so-
called greatest deliberative body in the world to talk seriously about
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what we are doing and make sure our colleagues understand what
they are doing. If they understand what they are doing and vote for
it, that is fine. That is fine and that is the way the system ought to
work, and that is the way it does work. I want to sce it work that way.
But I cannot, Mr. Chairman, for the life of me believe that, if the U.g.
Senate and its distin‘%uished Members understood how this section 5
has been applied in the South and how section 2 of the new bill will
now be applied nationwide, I do not think they would accept it. I
think they would turn it down and say: That isn’t what I thought we
were doing ; that isn’t the direction I wanted to go; I don’t know where
along the way I got confused about what we were doing. And I think
that is the great juncture at which we now bring ourselves, Mr.
Chairman.

I thank the indulgence of the Chair. I thank the indulgence of my
colleagues. I look forward, Mr. Chairman, at the appropriate time to
deal with whatever particular piece of legislation is brought before
this committee and offering the appropriate amendments. ‘Thank you,
Mr, Chairman, -

The CHAIRMAN. Does anyone else have an opening statement? The
Senator from Alabama.

Senator DEnToN. sr. Chairman, I want to compliment you for the
nobility of your motivations in bringing this unclear and somewhat
controversial legislation before this committee and trying to get it to
the floor expeditiously. I have a longer statement which I will defer.

1 want to recognize the outstanding and dedicated efforts of Senator
Hatch. I think 1t is worth noting that, although his State of Utah has
no jurisdiction, not one, covered under this act, yet my chairman on
Labor and Human Resources has worked hard to present all aspects
of this important issue. It adds to my reasons for admiring him. I
want to thank him personally. I know that my colleagues on the comn-
mittee appreciate his accomplishments in shepherding this legisla-
tion through the committee in a timely fashion.

I also want to recognize the efforts of Senator Dole. There is no one
whose idealism and pragmatism together enjoy more respect from
me. I know that he has worked tirelessly to find common ground for
those of us with differing views on the eifect-versus-intent question in
section 2 and on the length of the extension of the preclearance provi-
sions of the act. Senator Dole and others on the committee, including
Senator Mathias, Senator Heflin, Senator Kennedy, have created a
new framework within which we can begin our consideration from a
new position on the Voting Rights Act. Theirs is a valuable contribu-
tion and one that I sincerely appreciate.

Because the question is so important, I will withhold my judgment
on, the merits of the amendment proposed by Senator Dole until the
committee has thoroughly discussed its potential effects. I must note
that any amendment we find to be an acceptable compromise still must
he approved by the Senate and withstand the rigors of a conference
with the House, where we must keep in mind that the version there-
from contains a strict results test in section 2 which all of us have
overtly declared our disapproval of or implicitly declared it, and that
that version does not contain even a cap on preclearance or bailout re-
view of the sort provided by the Dole amendment.
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I hope we will examine and consider these and other proposed
changes with the unmost care.

Some provisions of the Dole amendment, as I understand it at the
moment, do trouble me. I want to go on record as one who is and has
been all his life in favor equality of opportunity for all citizens. I am
for the valid goals that I am sure Senator Dole has in mind with re-
spect to his version of this. I believe the South has suffered through
racial tension. I believe the War Between the States was a result of
the south having inherited an absolutely abhorrent institution, that
of slavery.

I believe that there has been in the past an inherited discriminatory
feeling resulting from Reconstruction, not prejudice. But the farther
you got from Washington, D.C., the less you felt of President Lincoln’s:
worthf remark when the victory parade was passing by him and they
asked him what song he would like to hear the band play, he said : “Let
the band play Dixie.” That spirit was felt throughout Virginia. It did
not reach Mobile, Ala. In Mobile, Ala., there were some pretty darned
harsh and uncompromising and unforgiving practices which took place
which resulted in my grandmother, for example, having hatred in her
heart not because she disliked blacks but because she disliked what was
done when her blacks were freed before the Emancipation Proclama-
tion. They stayed with her for two generations after that, loved her and
her mother, and so on. Now, the Senators from the North ought to know
about things like that. They ought to know that we have not all been
antiblack in the South, nor are we now. There is less trouble in Selma,
Ala., right now, and we have come through a night. I believe the dawn
is here. I believe the South is aware that there is further progress to be
made on the part of all of their citizens. But the majority of whites in
the South, I think, are at least as well disposed toward their black
brethren as those in the North.

I think there is less trouble in Selma than there is in South Boston.
I think that Chicago, last night being portrayed on television as the
most segregated city in the United States, is something that gnaws at
the heart of some of us from Southern States, where my mother now
lives in a black and white neighborhood, which 20 or 30 years ago would
have been considered impossible and repulsive. She is perfectly happy
there now. Some of her dearest friends and closest associates are black,
as are mine. Not one black person who ever heard me talk during my
campaign voted against me, but the majority of the blacks in the State
did because they were told by their black bosses: Vote against him; he’s
a Republican ; he’s a conservative ; he doesn’t like blacks.

In my State I know that 62.2 percent of the blacks are registered
voters. In Massachusetts 43.6 percent are. Why is not Massachusetts -
covered by section 5 and Alabama is? I think there should be some
candid reappraisal of facts like that.

There is emotion about this because people do not like to be looked
down upon when they indeed feel that they should not be. Thank you,
Mr. Chairman.

I ask that the full statement I had prepared be included in the record
of these proceedin% X :

The Cramman. Without objection, it is so ordered.

[Material referred to follows:]
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PREPARED STATEMENT OF SENATOR JEREMIAH DENTON

Mr. Chairman, the Voting Rights Act and other civil rights laws have been
an important part of this country’s commitment to protecting the fundamental
rights of all Americans. The civil rights struggle that produced the Voting Rights
Act also left a legucy of freedom and equality which Is unparalleled in the history
of nations. I know that Alabama is a better place because of the civil rights
movement, but that much more remains to be done before the vestiges of racial
prejudice are totaliy eradicated, in my State and others. .

As & boy, I saw the consequences of racial prejudice and can still vividly recall
scufiting with some or my classmates who would thi1ow stunes ut the black wowmen
who stood at bus stops. Those were sad and tragic days. I am pleased to know
that I can partfcipate in this year's consideration of extension of certain pro-
visions of the Voting Rights Act. Clearly, the right to register and to vote is one
of the fundamental requisites for citizenship in a Democracy. The denial of that
right as practiced in the South and el:ewhere before the enactment of the Voting
Rights Act in 1985 was inexcusable and morally reprehensible.

't'oday, however, the Judiciary Committee faces a diiferent world than that
existing in 1965. Tremendous advances have been made in assuring the right to
vote for members of minority groups. There has been a shift in both attitude
and actions Ly local officials and by ordinary citizens. The dramatic increase in
black voter registration and turnout in the South in the last seventeen years is
evidence of the success of the Act. _

I hope that members of the Committee from states that do not have jurisdic-
tions “covered” by the preclearance provisions of the Act will consider carefully
the consequences of adopting the House version of this year's extension. Many
states and jurisdictions are growing increasingly dissatisfied as they come to un-
derstand that their good-faith, and largely successful, efforts to end voter dis-
coanii. on are not to be recognized by the establishment of a reasonable bailout
provision.

Morcover, responsible leaders at the the state and local level are volcing op-
position to the establishment of a “‘results” or “effects’ standard, in Section 2
which would transform the Act. The amended Section 2 would institute in this
country a system of proportional representation, and proportional not by political
party but by racial and ethnic classification. I cannot imagine anything more ini-
mical to the ideals on which this country was founded, or to the philosophy and
ethic which has prevailed since its founding. Under the amended Section 2, any
election outcome that produced results out of line with ethnie and raclal pro-
portions would be suspect, and perhaps overturned, if, at the same time, any one
of a number of ‘“objective” factors of discrimination was present.

Interestingly, the central case in the debate over retention of the current “in-
tent test” is the 1980 Supreme Court decision in AMobdile v. Bolden. The High
Oourt in that case upheld that the “intent test” was the standard under Section 2.
Supporters of the House bill have argued that AMobile must be overturned and
an “effects test” established because “intent” is impossible to prove. Just last
week, on remand to the district court, requirements of the “intent” test were
satistied when the plaintiffs were able to demonstrate to the court’s satisfaction
the discriminatory intent of Mobile's at-large election method. The Mobile case
should, therefore, l1ay to rest the argument for the establishment, under Section 2,
of an “'effects test” that could be used to attack all at-large elections and estab-
lish raclally “safe” districts.

-Early on during the consideration of the bill now before us, I was impressed
by the extent to which the “exceptional circumstances” that justiiied this legis-
lation had changed, the Committee’s Report highlights this shift by pointing out
that minority voter registration rates “in such covered states as Alabama, Louisi-
ana, Mississippi, and South Carolina exceed the average national minority

_registration rate.” The report also sugge:ts, in light of the Court’s holding in
South Oarolinag v. Katzenbach that the proposed “in perpetuity” extension of the
pre-clearance obligations in Section 5 may well be unconstitutional. It appears
to me that the Subrommittee is correct to question whether Congress has the
authority to enact legislation requiring permanent pre-clearance only for a
limited number of jurisdictions. :

Moreover, from a simple policy point of view, it is objectionable to argue that
a state like Alabama, with a 62.2 percent rate of black registration, should be
covered by Section 5 while a state like Massachusetts with a 43.6 percent rate
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of black registration, should not be. This same question applies when one ex-
amines the number of black elected officials in covered states. In 1979, with 208
elected officials, Alabama ranked tenth in the Nation in terms of electing black
individuals to public office.

Many have argued that the preclearance requirements of Section 5, if they
arc to be continued at all, should be extended nationwide in order to empiasize
tho importance oi protecting voting rights in every jurisdiction where they are
threatened or denied. It is, however painfully apparent that the pre-clearance
procedure is intrusive and burdensome. Perhaps the Justice Department's staff
could be expanded to meet the administrative demands but I am now con-
vinced that nationwide pre-clearance would simply multiply the problems that
limited pre-clearance already has created.

Although Congresss originally designed the Section 5 process as a way to pro-
vide covered jurisdictions with a “rapid method” for preclearing electoral changes,
it is not functioning in that manner. In Allen v. Board of Elections, the Supreme
Court expanded the scope of the Act by holding that the Act’s preclearance pro-
visions were applicable not only to new laws which might tend to deny bLlacks
their right to register and vote, but to “any state enactment which altered the
election law of a covered state in even @ minor way.” The volume of submissions
required from states, counties, cities, towns, and even organizations, such as
school boards which have no responsibility whatever for voting, has reached
excessive proportions. The intrusive burdens created by the Section 5 pre-clear-
anco procedure are illustrated by Justice Department statistics indicating that,
although it is receiving four submissions (some with multiple changes) per day,
tho objection rate for Section 5 submissions is currently only 0.2%.

Clearly, the pre-clearance procedure has evolved into a mere inventory of
voter registration systems. As stated in a dissenting opinion by Chief Justice
Burger, in U.8. v. Board of Commissioners, “it is a trivial, though burdensome,
administrative provision” for both the covered jurisdictions and the Attorney
General. The function of Section 5 as a purported remedy goes Iar hey md the
scope of the arguable violations ascertained. When the onerous burden of com-
pliance is weighed against the small percentage of actual objections, the proce-
dure as now constituted is even less supportable.

Perhaps worse, the administrative pre-clearance process is actually not a
process at all, but rather an administrative imposition of the will of the Attorney
General, or his stafl, there is no provision for a hearing and there are no written
standards of review; the confidential file is unavailable to the submitting juris-
dictions; and there is no requirement for findings of fact. Indeed, there is not
even a necessity to reach the conclusion that a change is discriminatory. As
gus‘tices White, Powell and Rehnquist observed, in dissent, in Georgiv v. United

tates:

Why should the State be forced to shoulder the burden where its proposed
changes are so colorless that the country's highest legal officer professes his in-
ability to make up his mind as to its legality

Notwithstanding the breadth of the power of the Attorney General, his dis-
cretion is not subject to judicial review. It is difficult to imagine a process that is
more offensive to the principles of federalism than one that determines the
efficacy of a State's laws without either basic due process protections or judicial -
supervision.

For these reasons, I would support amending Section 5 of the Voting Rights
Act to create a more reasonable pre-clearance procedure,

Finally, I agree with President Reagan's statement on November 6, 1981, that
“As a matter of fairness, I believe that States and localities which have respected
the right to vote and have fully complied with the Act should be afforded an
opportunity to “'bail out” from the special provisions of the Act. Toward that end,
I will support amendments which incorporate reasonable “bail out” provisions
for states and other political subdlvisions. Under the current provisions of the
Voting Rights Act, August 6, 1982, is the date on which covered jurisdictions
such as Alabama would have the first real opportunity in seventeen years to
achieve “ball out” from the Section b pre-clearance provisions.

The Kennedy-Mathias Bill includes so many overly stringent and artificial
obstacles to “ball out” that, for practical purposes, Alabama would be denled
“bail out” forever. I will vote against the Kennedy-Mathias BIll since I belleve
it is unfair to deny Alabama and other covered jurisdictions a reasonalle oppor-
tunity to “bail oul” and thereby regain equal sovereign status within the federal
system. -
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In coneclusion, I will say only that I do not support these changes in the law
as part of an attempt to undo the good that has been done in the last seventeen
years. Rather I maintain that the protection of the rights of minority group
members Is foremost in my mind, because racial prejudice and discrimination
are abhorent to me both politically and personally. If we allow the Voting
Rights Act to become an insurmountable and inflexible barrier to local and state
respounsivility, then I believe we will have frustrated the intent of its authors
and the Congress that enacted it.

The CHamrMaN. Does anyone else have a statement to make? The
Senator from Kansas.

Senator DoLe. Mr. Chairman, I have a statement that I would make
in connection with the amendment I intend to offer, but I want to
proceed in any way the chairman wishes. If amendments are in order,
then I would be happy to—

The Cuairman: It all the Senators have made statements who care
to, I think we ought to proceed with amendments so we can expedite
the bill. I want to tell Senator East and others we are not rushing this
bill. We are going to give a chance to everybody to make a statement,
offer amendments, ang we want to proceed in an orderly manner; but
we do not want to have delay. I just wanted to explain that position to
everyone. We are going to be fair to everyone. The Senator from
Kansas.

Senator Dore. Thank you, Mr. Chairman. Again, I want to express
my thanks to the chairman for his patience and for his willingness to
meet with us a number of times, a couple of times on Friday, in helping
us take, as the Senator said, a step in the right direction. Maybe it
does not go as far as some would like. Maybe it goes a bit further than

““others would like. But it is an honest effort to try to compromise dif-

ferences in a very controversial and emotional subject, and that is
voting rights for Americans, )

I certainly have the highest regard for all of m{) colleagues on this
committee. I certainly appreciate the statements by Senator Denton
and Senator East. I would hope that when the proposed compromise
is fully explained, as it will be, that we might have the unanimous sup-
port of every member of this committee; if not on the amendment,
then on reporting the bill for Senate action.

Based on that, I would just like to go back and review to some extent
what has happened. This bill has been around for some time. The
House bill passed the House by a vote of 389 to 24. Now, some would
say, well, maybe there would be more votes against it; but it was so
one-sided that everybody except for 24 Members decided to vote for it.
The next step was introduction of that House bill by Senators Kennedy
and Mathias with, I think, at that time 61 cosponsors, now it is about
66 cosponsors; 26 of those are Republicans, and 40 are Democrats.
So, it is a strong bipartisan effort and a demonstration of broad bi-
partisan support for the House bill. I say this as a matter of back-
ground to let members know that I assume without any change the
House bill would have passed. There were some who were geeping score
saying that on this committee there were nine who supported the
House version, seven who opposed it, and two who were undecided.
Now, the Senator from Kansas was not a cosponsor of the House bill.
I had not had an opportunity to look at it. We were very busily en-
gaged in budget and tax matters. It seemed to me that I had some reser-
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vations that I thought I should take some time to reflect on and did not
cosponsor that legislation. But I do believe that over the years my
record on civil rights is a good record. I have some credibility with
people in the Senate and this committee and with civil rights leaders
who were pushing for the House bill.

In the course of discussing this bill—and I know that the Senator
from Utah spent countless hours in hearings, as did other members of
this committee, and I commend them for that ; and I know of the strong
views they hold with reference to intent and results. I do not, say, quar-
rel with that, but I will try to explain in a minute why I believe that
we should move quickly on what 1 will offer as a compromise for my-
self, the Senator from Arizona, Senator DeConcini; the Senator from
Iowa, Senator Grassley. And then the original sponsors of the major
Rrovision have joined in the compromises, Senators Xennedy and

Tathias, along with, 1 think, Senator Metzenbauni, who has an impor-
tant provision in that bill.

I would like to include in the record before I give my statement a
statement by the President supporting the compromise because I think
it indicates the President’s commitment in this area. I would only say
that he indicates in the last paragraph:

The all-important goal now is to enact an extension of the law as quickly as
possible so that we can put it into effect and assure all of our citizens that
we are committed to protecting their most sacred rights. As I said in my state-
ment of November 6, the right to vote is the crown jewel of American liberties,
and we will not see its luster diminished.

I would say to some who were urging the White House to make such
a statement that it came within 1 hour after the press conference yester-
day. The Senator from Kansas, I guess it is fair to say, knew it was
coming but was not in a position to announce it at the press conference.
In any event, that is an indication of the President’s commitment and,
I think, indicates widespread support.

I can also indicate tgut other Senators who did not cosponsor the

legislation, such as Senator Goldwater and Senator Gorton and others,
have now indicated their support for the compromise and, I believe,
will be doing so publicly before the day is out. That will be a fair
number of Senators on the Republican side. I understand there may be
some on the Democratic side who will express their support for the
compromise.
. I would say at the outset that supporting the compromise does not
indicate that everybody is totally satisfied with the final product.
There are some who have reservations that we do not do enough, as I
said earlier, and some will probably—and 1 certainly respect that
right—attempt to amend the compromise in the committce and on the
Senate floor.

As the members of the committee are aware, late yesterday after-
noon I along with Senators DeConcini, Grassley, Iennedy, and Metz-
enbaum and Senator Mathias, who could not be there, announced that
we had worked out a compromise on the matter now under consider-
ation. The compromise is the result of extensive negotiation and dis-
cussion with our colleagues on the committee as well as with leaders
in the civil rights community. I believe that, as T try to count the
present support for the compromise, there are about 13 members of
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this committee who will support the compromise. Hopefully, that
number will grow before a voie is taken.

In addition, as I have indicated, the compromise has received the
endorsement or the Iresident. ‘L'he £’resident, ! think it is fair to say,
does rccognize that there aro some concerns before the committee with
reference to bailout provision. But generally it is a strong endorse-
ment of the proposal.

Before getting into the specifics; 1 would like to share a few general
comments abouc the Voting Rights Act. I would cervtainly like to add
my name to everybody else in this committee regardless of their view
on the compromise who have acclaimed the act as the most effective
piece of civil rights legislation ever passed by Congress. In the past,
I have supported measures designed to extend andstrengthen this leg-
islation. 1 hope that I can be of some help in this Coongress.

In addition, I think it is important, and I share everyone’s concern
that we should not rush the legislation; but there are a number of mat-
ters that must be dealt with between now and the first of June: for
example, the debt ceiling for example, the defense authorization bill
that 1s on the floor; the budget resolution. There are a couple of op-
portunities, notwithstanding that rather heavy schedule, where the
Senate mght consider this Iegislation. It is also my understanding, I
would say to Senator Denton, that I entered into this compromise on
the firm assurance that the House would accept the compromise. that
we would not go to conference and have it watered down. If that hap-
pens, the Senator from Kansas is going to have some serious reserva-
tions, as I had about section 2 of the House-passed bill.

I hope it is fair to say that there has been contact with leaders in
the House. It is my understanding, unless there are amendments
adopted that could not be acceptable, that at least the lapguage of the
compromise would be accepted by the House and might even avoid the
necessity of a conference altogether. I think that is a matter that ought
to be fully understood.

In August key protections of the act will expire. That is another
reason, 1 think, that we should use deliberate speed where we can.
There is a clear mandate from the American people; there is no doubt
about that. I think that is another reason we should act promptly.

With regard to the compromise itself, we are all aware that the
most controversial aspect of the committee’s consideration of 3. 1992
relates to section 2 of the Voting Rights Act. Section 2 lies at the heart
of the act insofar as it contains the basic guarantee that the voting
rights of our citizens should not be denied or abridged on account of
race, color, or membership in a language minority. In the 1980 case
of Mobile v. Bolden, the Supreme Court interpreted section 2 as pro-
hibiting only intentional discrimination, The Mathias/Kennedy bill
would amend section 2 to prohibit any voting practice discriminatory.
in result. The bill recommended by the Constitution Subcommittee,
‘however, would not amend section 2, thus leaving the intent require-
ment of the Afobile decision intact. )

Proponents of the results standard in the Mathias/Kennedy bill
persuasively argue that intentional discrimination is too difficult to
prove to make enforcement of the law effective. Perhaps more impor-
tantly, they have asked, if the right to exercise a franchise has been
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denied or abridged, why should plaintiffs have to prove that the depri-
vation of this fundamental right was intentional. On the other hand,
many on the committee have expressed legitimate concns that a re-
sults standard could be interpreted by the courts to mandate propor-
tional representation. That is the matter that Senator East referred to
and, I think, properly so. However, it has been repeatedly pointed out
that prior to AMfobile the courts used a legal standard which did not
require proof of discriminatory intent and that the use of the legal
“standard did not lead to court-ordered proportional representation.

The supporters of this compromise believe that a voting practice or
procedure which is discriminatory in result should not be allowed to
stand, regardless of whether there exists a discriminatory purpose or
intent. For this reason, the compromise retains the results standards of
the Mathias/Kennedy bill. However, we also feel that the legislation
should be strengthened with additional language delineating what
legal standard should apply under the results test and clarifying that
it is not a mandate for proportional representation. Thus, our com-

romise adds a new subsection to scction 2, which codified langua

rom the 1978 Supreme Court decision of White v. Regester. White
was & controlling precedent for voting rights cases prior to the con-
troversial Mobile decision.

The new subsection clarifies, as did White and previous cases, that
the issue to be decided is whether members of a protected class enjoy
equal access. I think that is the thrust of our compromise: equal ac-
cess, whether it is open; equal access to the political process; not
whether they have achieved proportional election results.

The new subsection also provides, as did this TV zite lir.e of cases, that
the extent to which minorities have been elected to office is one cir-
cumstance which may be considered. But it explicitly states—let me
make that very clear—in the compromise that nothing in this section
cstablishes a right to proportional representation. :

Another issue which has been the focus of debate in the committee
concerns a preclearance requirement of the Voting Rights Act. Pur-
suant to section 5 of the existing law, certain States and political sub-
divisions with a history of discrimination are required to preclear vot-
ing changes with the Department of Justice or Federal District Court
in the District of Columbia. In August of this year, many of these
jurisdictions will be eligible to bail out of this preclearance require-
ment. There is virtually unanimous agreement among the committee
that the preclearance requirement of the act should be extended. There
(lilas been, however, considerable disagreement as to how this should be

one. :

Under the Mathias/Kennedy bill, jurisdictions could begin bailing
out of the preclearance requirement in 1984, but to do so they would
have to meet new tough bailout criteria. Under the subcommittee bill,
jurisdictions could not begin bailing out until 1992, But in 1992 they
would only have to meet the bailout criteria of the existing law, which
is simply that they have not used a test or device to discriminate since
1965. That is a rather major difference’in the two approaches. )
" We believe that the approach in the Mathias/Kennedy bill on this
issue is preference to that of the subcommittee. I might say that this
was a matter that was discussed in great detail on the House side. An
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amendment there was put together by Congressman Sensenbrenner and
Congressman Fish of New York. T ?;at was accepted as a compromise
in tuis particular area. Ifurther, under this approach the basic measure
of eligibility for bailout is a jurisdiction’s good behavior, while under
the subcommittee bill it is essentially a mere expiration date.

For these reasons, the compromise retains a new bailout criteria of
the Mathias/Kennedy bill but with one significant change. Under the
Mathias/IKennedy bill the compromise places a 25-year cap on the pre-
clearance requirement. A fter that time, the Congress would have to re-
view the progress made in those jurisdictions, if any, which were still
subject to preclearance and to enact further extension if necessary. 'L'he
compromise also requires the Congress to reconsider after 15 years the
workings of the new bailout criteria. Of course, as everyone under-
stands, the Congress would not have to wait 15 years. They could re-
view it next year or the year after or every 2 years. But we do put in

the statute or in the compromise a mandatory review within 15 years.

This mandatory reconsideration clause will enable the Congress to
monitor the progress of covered jurisdictions in establishing a clean
record under the new criteria and insure that the criteria continues
to work in a fair and effective manner.

Our proposal also includes an extension of the bilingual assistance
requirements of the act until 1992. That was also in the subcommittee
bill reported out of Senator Grassley’s subcommittee. Identical provi-
sions are contained in the House and subcommittee bill.

Finally, it includes a provision of interest to Senator Metzenbaum,
requiring that the blind, disabled, or illiterate be able to have an as-
sistant of their own choosing imr the polling booth. As I have indicated,
this is a primary result of Senator Metzenbaum and others who sup-
port that provision, as does this Senator.

I certainly want to commend Senators DeConcini and Grassley in
working out the lprovisions of this compromise, also Senator Simpson,
who was an early supporter of the compromise. Obviously, we owe
much to the cooperative spirit of the principal sponsors of the legis-

lation: Senators Mathias and Kennedy and, I believe, to the Leader- _

ship Conference, and to those who have been actively engaged in the
discussions over the past several days.

I believe the compromise strengthens the House-passed bill. I be-
lieve that, had it not strengthcned the House-passed bill, we could
have had a long discussion in this committee. But I do believe that
many of the concerns that have been expressed by Senator Hatch and
others, and I again recognize their expertise in this matter, much
greater than the expertise of this Senator, particularly since they were
parties to nearly all the hearings and in the subcommittec markup.
Notwithstanding a difference of opinion, I would hope that we would
move to adopt the compromise amendment, which in itself would be
open to amendment.

I would just say in summary that, so everybody clearly understands,
the compromise maintains the results standard of the Fouse bill but
adds language—and this is the key part that T think Senator Thur-
mond and others are concerned about—to address the qroportionul rep-
resentation issue. Specifically, the compromise provides that the issue
to be decided is whether political processes are equally open, thus

%



E— 62

placing focus on access to the process, not election results. To the ex-
tent which minorities have been elected is one circumstance to be con-
sidered. We talk about the totality of circumstances, the White v.
Regester criteria. But it also expressly states that there is no right,
there is no right to proportional representation.

Regarding section 5, the compromise retains the provision of the
House bill, whereby a jurisdiction can bail out of section 5’s preclear-
ance requirement in 1984 by meeting a set of tough, new bailout criteria,
But the compromise places a 25-year cap on the preclearance require-
ment and provides for mandatory congressional reconsideration after
15 Iye:au‘s. As I have indicated, there are other provisions of that bill.

would like now, if I might, Mr. Chairman, to yield to the distin-
guished Senator from Iowa, who I believe has a statement with ref-
erence to the compromise. —

The CHaRMAN. Senator Grassley? )

Senator GrassLEY. Thank you, Senator Dole.

I want to compliment everybody who has been involved with working
out this compromise, people on the commmittee staff as well as those
outside of the Congress who are interested in this legislation. Yesterday
I announced my cosponsorship of this voting rights compromise pro-
posal. As a member of the Subcommittee on the (%onstitutlon, I had an
opportunity to actively participate in the hearings of the proposed
extension of certain parts of the Voting Rights Act of 1965. In those
hearings I heard many convincing arguments both pro and con as to
the merits of amending this important act, especially of amending
section 2.

Throughout these g)roceedings, I have continuously asked: Is there
some middle ground ¢ I sought the counsel of various members of the
Judiciary Committee on both sides of the aisle in an attempt to find
somso point of reconciliation on this sensitive issue. At the subcommittee
markup, I expressed my regret at not having attained a compromise
position at that time. I made it clear, however, that I would continue to
seek a proposal which would gain the support of the vast majority of
members of this committee. I believe that this proposal is in keeping
with my intentions to resclve this critical issue with a broad, bipartisan
measure. I should hope that this bipartisan action would dispel the
fears of our minority citizens as to the perceived extension of the
Voting Rights Act. ,

This compromise proposal should put to rest the misr¢presentation
that the right to vote is threatened because the Voting Rights Act is

-about to run out. This action is a clear signal that Congress will not
allow even the special temporary provisions of the permanent Voting
Rights Act to expire. I believe that this compromise proposal is in the
best interest of all of our citizens. At a time when we face demanding
economic challenges, this Nation needs to unite and not be divisive.

It is apparent to me that the Congress should settle the technical
2uestions involved in this important civil rights matter so that we may

ocus our full attention in the summer months on the economic chal-
lenges which face this Nation. It is in this spirit that I support this
compromise which guarantees that all Americans shall have the right
to participate in the electoral process.
he CHAIRMAN. Senator Dolef
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Senator Dorr. Mr. Chairman, if I can now yield to Senator DeCon-
cini, and then we could submit the amendment, there may be others
who would like to speak for or against.

The CHAIRMAN. Senator DeConcini { )

Senator DEConcint. Mr. Chairman, thank you. Thank you, Senator
Dole and Senator Grassley. I have alrcady put in remarks on the tre-
mendous work that the chairman of the subcommittee has put forth
in this effort. Indeed, it has been a grueling ettort to get this legislation
berore the committee. 1 think Senator Hatch has the thanks of all of
us here as well as the chairman for his dedication to bring this legisla-
tion before the committee and the Senate very expeditiously.

During the subcommittee hearings on S. 1992, many Senators ex-
pressed concern over the potential consequence of the bill’s preposed
results test such as racial proportional representation and per se in-
validation of at-large election systems. The response which 1 had and
the other cosponsors of this bilr gave was that the results test did no
more than to reinstate White v. llegester’s standard for vote dilution
cases, a standard which had been 1n use up until the 1980 Supreme
Court case, City of Mobilev. Bolden. j

Many Senators, iricluding the Senator from Kansas, Senator Dole,
and the Senator from Iowa, Senator Grassley, agreed that the rein-
stitution of the Whtte standard was the proper goal but were uncom-
fortable with the language of S. 1992. As a result, we worked out an
agreement which affirmatively states the standard in vote dilution
cases would be with language taken almost word for word from the
White decision. We made some additional minor changes such as the
25-year limit on the preclearance requirement of section 5 of the act
anx a provision to insure that blind, handicapped, and illiterate voters
can receive assistance from persons of their choice in the voting booth
so that such individuals will not be subject to undue influence or har-
assment from voting officials. Indeed, Senator Metzenbaum, the Sena-
tor from Ohio, certainly articulated this cause with great eloquence.

While I have never believed that the original language of S. 1992
would lead to the dire consequences which have been predicted by some
of the bill’s opponents, I believe that the agreement which we are
presented with today represents an improvement in the legislation and
- marks an important point in the progress of S. 1992 through the Con-
gress. The amendment will preclude speculation concerning propor-
tional representation requirements or impossible bailout requirements.
Both of these matters are of deep concern to me. My own State of
Arizona is covered under section 5 of the Voting Rights Act and is thus
subject to the bailout requirements of the act. Similarly, the largest
city in my State, Phoenix, has an at-large election system.

I would never support this bill if T thought that it would make any
State bailout from preclearance impossible or if I believed that 1t
would result in an automatic invalidation of the electoral system of
tho Phoenix city government.

I have studied this legislation very closely. I have worked hard to
help put together-the aﬁrcement today. I am convinced that none of
theso consequences would occur under our agreed language. I can thus
support the agreement without reservation.
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I want to add that J am pleased that the administration now agrees
that the results test is the proper test and that the Senator from Kansas
has forged the amendment which satisfies the administration’s posi-
tion and concerns about proportional representation and at-large elec-
tion. This agreement is the result of hard work by reasonable people.
In addition to Senators Grassley and Dole, Scnator Mathias and Sena-
tor Kennedy and others who have worked on S. 1992 deserve the credit
of finding a middle position here that will insure the results test but
will also Insure that the intent of the Voting Rights Act is carried out
and will not mandate proportional representation. _

I compliment the Senator from Kansas and thank him for his dili-
genco and the courtesies he extended to myself and my staff.

Tho CHARMAN. Senator Metzenbaum ¢

Senator Merzenpaud. Mr. Chairman, very briefly, I would just like
to commend Senstor Dole and those who worked with him in putting
together this compromise. I think it was a superb job. I think it was
dono under very diflicult circumstances. I think that he indeed is en-
titled to all the credit that one could possibly give to a Member of the
Senate. Senators DeConcini, Grassley, Kennedy, and Mathias have
also provided superb cooperation in bringing about this end result.
The fact that the Leadership Conference on Civil Rights saw fit to
accept the amendment is, to me, a credit to the legislative process work-
ing its highest and best. -

I am personally grateful to all of them for including the amendment
that I had offered in connection with the blind, the disabled, and the
illiterate. I am most pleased that that amendment is included in the
compromise,

I would like at this time, Mr. Chairman, to include in the record a
letter from Mr. James Gashel, director of governmental affairs,
National Federation of the Blind. I thank you.

Tho Craman. Without objection, it will be inserted into the record.

[Material referred to follows:]

NATIONAL FEDERATION OF THE BLIND,
Baltimore, Md., April 27, 1982.

Hon. HowARD METZENBAU)M,
U.8. Senate, Washington, 1).C.

DEeAR SENATOR METZENBAUM : This letter is to request your assistance in a
matter of concern to thousands of blind citizens of this country. I am speaking
of a problem which needs to be addressed in the current Congressional debate
over extension of certain provisions of the Voting Rights Act of 1965.

Voting rights are as important to the blind as they are to any other c'ass of
citizens. We favor extending the expiring provisions of the Voting Rights Act,
but as a class—the blind—this i3 not a matter of self-interest, inasmuch as the
current statute does not include us under its protections. Two factors prompt
us to ask for your assistance and consideration. These are (1) the voter assist-
ance problem, and (2) further complicating of this problem by the language of
Section 4 of S 1892,

Tho Voter Assistance Prodlem: We begin with the premise that people who
are blind—including people who see some but not well enough to read ordinary
ink print-—require some form of assistance in voting, whether the vote is by
machine or by means of a paper ballot. According to the most relinble statistics,
there are approximately 465,000 blind persons of voting age in the United States.
In addition, as many as 1.3 million other citizens have significantly visual limita-
tions to the extent that they may have difficulty marking ballots or using voting
machines. In order to participate comfortably and with ease in our electoral
process, these voters must be entitled to assistance from other persons. :
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Historically, most states and political subdivisions have provided for the possi-
bility that some voters will be blind or visua:ly impaired and require assistance.
Generally speaking, it became common practice tor judges of etection or other
election officials from each party to assist the blind by reading and marking bal-
lots. ‘'his procedure was also designed to protect against the presumed possibil-
ity of voter manipulation, which it was felt mighi take place under the guise of
providing assistance to the blind. Thus, upon appearing at a polling place, a blind
voter asking for assistance would be accompunied into the booth vy the reyuired
number of election personnel—each on hand to be sure that the other would not
cheat, and all being present for the alteged purpose of protecting the blind voter
against manipulation or other fraudulent conduct.

These forms of assistance to and protection of the blind were in use almost
universally throughout the United States until the early 1960's. Then, b.ind
citizens began puulicly to object to these procedures, branding them as overpro-
tective and even custodial. 'I'hese objections were the natural outgrowth of a
more independent-minded and self-asswied approach to Llinduess arising from
within _the runks of the blind, themselves~. ‘I'he result was that several states and
political subdivisions chose to change their election laws. The National Federa-
tion of the Blind heiped to guide these legislative and policy modifications, with
the idea that Llind voters should be given free choice in designating voting as-
sistants, Also, the Federation argued that the act of voting should be performed
-privately by each blind person with an assistant. This requirement was designed
to avoid intruding upon every blind person’s right to cast a secret ballot.

In a very real sense, the custodial procedures which have been used to assist
and monitor the blind in voting discriminate by Infringing upon the secret ballot
right and by discouraging blind persons from voting out of the realistic fear of
being intimidated by culooking election officials. The extent to which this form of
voting discrimination exists is emphasized by the diversity of state laws. While
it is true that the statutes in most states permit bl:nd voters to have assistance
provided by a friend or other person (not necessarily an unknown election offi-
cial), this mandate is not in place everywhere. Moreover, even where the laws
permit blind voters to choose their own assistants, election officials are some-
times allowed to monitor the casting of ballots.

To illustrate this diversity it, should be noted that Ohio has enacted the very
acceptable procedure of al.owing blind voters the right to choose their own as-
sistants and to vote with assistance in private. On the other hand, at least three
states have far more restrictive voter assistance procedures, requiring that a
manager of election and a bystander shall assist any blind voter unaccompanied
by a spouse. Other states, including, for example Vermont, have statutes which
require the blind voter to have an assistant who Is a “qualified elector” in the
same town. This diversity lecads to great confusion among the blind, as well as
among election officials, often causing confrontations and disputes over the pro-
cedure to be used. The result is that many blind people choose to avoid the issue
altogether by staying away from the polls. In other instances, blind people desir-
ing to vote do not do so because their assistants may not meet the specific
qualifications of the state’s statutes. Thus, we have here a problem of national
scope which is properly the subject of the \ oting Rights Act of 19u5, as amended.

Complicating Ejccts of Scction § of 8. 1992: Although as presently. enacted,
the Voting Riglits Act does not provide a national standard for the methods to
be used when allowing voter assistance (nor does it contaln a mandate that
such assistance should even be allowed), Section 4 of S, 1992 raises the issue by
placing a ban on voter assistance, with an exemption from this prohibition
provided for persons who are blind. This is the substance of what would be added
to the Voting Rights Act if Section 4 is enacted in its present torm, but in our
opinion, it is not the complete or proper answer to the voter assistance problem.
In fact, it was never intcnded to be the answer, and the legislative history of
this provision in the House makes this clear.

The language now in Section 4 of S. 1992 was not in the original or reported
versions of H.R. 3112 but was added as a floor amendment, offered by Repre-
sentative Millicent-Fenwick. The amendment passed on a voice vote, Mrs. Fen-
wick was concerned that voters not be manipulated under the guise of being
assisted by “political bosses.” Obviously, she saw this as a proper matter for
resolution on a national Lasis by inclusion of a prohibition on assistance in the
Voting Rights Act, and a majority of the House of Representatives agreed. Now,
apparently the chief sponsors of the Senate bill, along with the cosponsors of that

N
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bill—a majority in the Senate—also agree with the House. So, it would seem
that something like the Fenwick Amendment will be enacted into law.

Assunming this scenario, we hope to have the language ot tue Fenwick Amend-

~ment (Section 4 of ¥, 1992) moditied in the Senate and in conference, in order to
provide substantively and affirmatively 1or the right or blind persous anu o.hers
needing assistance to have such assistance in voting.

The basis for our concern is that enacting Section 4 as is will cause a nation-
wide reassessment of election policies, including those on voter assistance. All
of this will be done in the contéxt of a federal statute which calls ior restricting
assistance, backed by a legislative history of expressed concern tor manipulation
of voters. Thus, even where we have already enacted some definite authority
for voter assistance tor the blind under state laws, the methods and procedures
for assistance will be subject to review and likely alteration to conform to a
restrictively oriented national policy. Also, our concern is that strange things
begin to happen when uninformed election officials are turned loose to follow a
general directive such as that contained in Section 4. It is expected, for example,
that some will interpret this provision as requiring election otticials to protect the
blind from unsuspecting manipulation by an assistant in the poliing booth.
This interpretation would not be tar-fetched in view of the purpose or Section 4.
Hence, the ‘‘protection” of the blind would likely take the i1orm of extreme
custodialism. Section 4 thus raises the possibility that election judges will be
encouraged to observe blind voters for the fil-conceived purpuse or protecting
them. There is nothing in this provision to prevent this.

A national standaru to insure the right or vlind persons and others needing
assistance to have the assistance of a person chusen by the voter Is required
in order to avoid disruption or desirable assistance precedures now in eflect, as
well as to institute such procedures where they do not now exist, Beyond this
general mandate, this amendment would have the value of underscuring the
voting rights of blind citizens and others who have visual limitations to the
extent that they find it necessary to vote with assistance. It is important for
Congress to take this step on behalf of these citizens, since many of them tend
to remain away from the polls in fear of having difticulty with the mechanjcs of
casting a ballot. Others are concerned about having their votes witnessed by
election authorities, and still others are apprehensive about the possibility of
confrontations with election officials when they insist upon naming a personal
assistant._ This amendment would substantially eliminate the voting problems
faced by the blind and alleviate many of the worries about participating in the
electoral process which have existed among this population.

We urge the Senate to act favorably on this request for language to protect
the voting rights of blind citizens. Voting is a responsibility as well as a right
of citizenship; yet, thousands of our citizens who are blind still suffer the
indignity of second-class status every time they go to cast their ballots. These are
the people who live in jurisdictions which require assistance and supervision by
election officials. Such practices deny blind voters the right to cast secret ballots
and tell us that public officials do not have faith enough to Lelieve that we, the
blind, can competently handle our own affairs without someone, even a friend or
a spouse, taking advantage of us. However you seek to justily them, the laws
which permit, even require, monitoring of blind voters and our assistants are
outmoded, custodial, and not complimentary to the blind as a class of citizens.
The Senate should take care not to enact any statute (such as Section 4 as
presently written) which might be interpreted as encouraging states to have
more restrictively oriented voter assistance policies than they already do.

We pledge to cooperate in any way we can to assist you along these lines, as
you participate in marking up the Voting Rights Extension Bill. Fortunately,
it would seem that we are not dealing with a controversial matter here; yet,
there is always the possibility that unrelated political or parliamentary issues
(such as the desire to have a bill identical to that passed by the House) could
interfere with objective appraisal and acceptance of our proposal in the Senate.
But, we trust and hope this will not be the case, inasmuch as the Senate has
the constitutional responsibility to- exercise its independent judgment. To the
extent that a conference would be required with the House to reconcile this
matter, we fully expect that a speedy agreement on this issue could be reached.

Cordially yours,

——

JAMES GASHEL,
Director of Governmental Affairs,
National Federation of the Blind.
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The Cuamrman. Senator Mathias?

Senator MaTmias. Thank you, Mr. Chairman. I think we are all
conscious of the fact that this is a measure which is time-sensitive.
We have what is known in space science as a window in which to pass
this bill. That fact alone makes the contribution that Senator Dole
has made even more critical than it would have becn under normal
circumstances. Senator Kenned?v can speak for himself, but I think
he and I together as the original sponsors are very appreciative of the
work that has been done by Senator Dole, Senator Grassley, Senator
Simpson, and Senator DeConcini. It is important.

I am happy to cosponsor tne ijole commpremise. As a supporter of
voting riihts legislation since the original bill in 1965, I have never
believed that proportional representation was required by the act. The
Dole amendment makes that abundantly clear. It seems to me that
what our goal has been is a color-free society, a color-blind society
and not onc that draws precise and definitive and devisive racial lines.
That is really what we are reaching for in this amendment. I am
gratified that the President of the United States has seen fit to endorse
this effort. 1 thmic that 1s an huporiant addition to the whole debate.

I would ask unanimous consent, Mr. Chairman, that a copy of the
President’s statement of yesterday be included in the record, as Senator
Dole has requested. -

The Crairyan. I have got to o?en the Senate at 11:30. T am going
to ask Senator Mathias if he will take the chair until I come back.
After the statements are finished, then we should take a 10-minute
recess. I intend to do that anyway before we start the voting if we
are through with statements and ready to vote.

Senator DoLe. We can keep making statements though, can we not ¢

The CrHarMAN. Yes. When I come back, I intend to take a 10-
minute recess anyway before we start the voting,

Senator MaTH1AS8. Senator Kennedy ?

Senator Kexnepy. Mr. Chairman, I think it is time that we move
into the amendments; but I, too, want to express respect for the
cliorts that have been-made by Senator Dole an‘t the other cosponsors
of this amendment. I stand as a cosponsor of the amendment as well.
I express appreciation to the Leadership Conference. I think Ben
Hooks said it well yesterday when he said that, if the Leadership Con-
ference was not interested in the proportional representation, that was
not their position, they were challenged to support language which
would resolve that concern in the minds of many members of the
Senate who were apprehensive about what the courts might do in the
future. I think any fair reading of court decisions both in the district
court and circuit courts would certainly indicate to any members that
that was not a real possibility.

They have supported this compromise. I think this legislation is
strong legislation. It is a reaffirmation of this country's fundamental
commitment to the citizens of the Nation about participating in the
electoral process. I join in commending those who have made now the
real possibility of moving in a timely fashion.

I remind our associates and friends that this is not a new issue.
Senator Hatch has spent a great deal of time on this issue. Their
committee spent a great many hours in the course of hearings. We are
now into the late spring. This has been a matter which has been before

~
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the committee in one form or another for a number of months. The
Attorney General was inquired of on this issue during the course of his
own confirmation process.

1t is important to point out at this time that the matter has been
before the committee for a considerable period of time, Now is the time
to act. I welcome the President’s support for this proposal. I think
it is going to be extremely important in terms of giving the assurance
to all of our citizens that this Nation is firmly committed to the full
voting riglits of all of our citizens,

Senator MaTH1AS. Senator Simpson ¢

Senator SimpsoN. Mr. Chairman, I want to commend Bob Dole for
what he has done in this critically important issue.

It has been because of his ability and his persistence and his can-
niness, I might add, that we have come up with such a fine result. My
concern was always with regard to the issue of proportional repre-
sentation and appropriate bailout language. It is not something that
we do not deal with in the State of Wyoming. There are a couple of
counties in my State that are involved with this. I have really grappled
with it. I appreciate what Senator Grassley has done and Senator
DeConcini. I know the great work that Ted Kennedy has done and also
you, Mr. Acting Chairman, It has been very helpful to me to see that
we were able to so well utilize the language of the White v. Regester
decision, which I think was the most appropriate way to go. I am
pleased that it was presented to me by Senator Dole some days ago. I
am pleased that I immediately told him of my hearty reception of it. It
resolved my quandary for me.

I am very pleased to be associated with it. I wish to be noted as a co- -
sponsor of 1t. I thank all those who participated in it,

Senator MaTH1As. Senator Biden i

Senator BipEn. Mr. Chairman, it is getting to be a little bit redun-
dant complimenting our colleagues on this compromise. If you listen to
all those who are already there, if it does not pass, I will be shocked.

I cosponsored this compromise. I would like to state the obvious.
‘This does not change much. What it does, it clarifies what everyone-
intended to be the situation from the outset. That was to rectify a
situation that had grown up as a consequence of & Supreme Court
case, yet at the same time not thrust into the law a fundamental new
requirement that neither the Civil Rights Conference nor the main
cosponsors of this amendment ever intended, which was the elimina-
tion of at-large election.

As long ago as, I guess, 2 months ago, I met in my office with the
members of the Leadership Conference and told them I thought there
was going to be a need for a compromise. They were slightly aghast
that a supporter of the bill would suggest that at that time. But it was
obvious from the outset that it would require in order to allay the fears
of many who have an instinct to support-this legislation but a genuine
fear that it may very well cause fundamental change in the electoral
process that was not intéended. )

It was also obvious that it required some thoughtful leadership from
the Republican side of the aisle. I was bold enough back then to sug-

at either the Senator from Kansasorthe-Semator-from Nevada
would be the likely candidates to lead that charge. I am delighted that
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the Senator from Kansas did what he always does: Steps into the
breach when things are tough and comes up with reasonable ap-
proaches to solve very difficult problems. In this case they were, In
my humble opinion, less substantive than cosmetic; but that makes
no difference in the legislative process. If our colleagues believe in fact
_ they are fundamentalTy flawed, whether or not that exists, that affects
the vote. We need votes. As the former chairman of this committee
said, two chairmen back, Senator Eastland: You got to know how to
count. And the Senator from Kansas knows how to count. His ability
to help us out of this quagmire without doing any inf'ustice to the
- original intent, in my opinion, of the major sponsors of the legislation,
Senators Kennedy and Mathias, is a great contribution.

There is one last comment I would like to make. Senator Grassley and
I have had our disagreements on a number of issues. There is gro ably
very little that Senator Grassley and I agree upon except that Delaware
is on the East Coast and Iowa 1s in the middle of the country. Beyond
that, I must say (}uite candidly that I wondered about Senator Grass-
ley’s motivation. It is not proper to wonder out loud about the motiva-
tion of a colleague, but I did wonder about it. Senator Grassley came to
me 6 weeks ago and asked what I thought about the two provisions in
controversy here. I, quite frankly, thought it was just a little bit of
politics; he just wanted to talk. But I found after a number of conver-
sations that he was dee(i)ly interested in seeing to it that the Voting
Rights Act was extended.

must say I have been impressed. I owe him an apOIOﬁy for what
I thought at the outset. I did not think he meant it, and he meant it.
" He obviously meant it by his continued repetition and trying to get me
and others on this committee to talk about a compromise. So, I would
like to publicly thank him and also the Senator from Kansas, who has
slightly more drag with the President of the United States than—well,
maybe not, come to think of it. But, nonetheless, you did it, and you are
to be complimented. I just hope you are successful on Roth-Kemp tax-
cut compromises as you were here.
- Senator DoLe. I do have a contact in the White House.

Senator Bipen. Maybe she has some influence. [ Laughter.]

Senator MaTH1As. Senator Hatch.

Senator Hatcx. Mr. Chairman, I think it is customary to say in these
circumstances that I can count votes for the proposed amendment as
well as anybody on this committee.

I harbor no illusions, nor have I for many months, about what is
likely to transpire today. At the outset, however, I would like to say
that whatever happens to the proposed amendment I intend to su ﬁort
favorable reporting of the Voting Rights Act by this committee. What-
ever my difficulties with the proposed amendment to section 2, and they
are considerable, I have indicated from the start of this-debate my
strong commitment to the goals and the objectives of the Voting Rights
Act. I believe it to be the most important civil rights act in history.

This legislation, in my view, has made an immeasurable contribution
toward insuring for all American citizens regardless of race or color
the most fundamental constitutional guarantees of the 15th amend-
ment. It has made an immeasurable contribution toward securing for
all citizens the most fundamental of civil rights in a free society, the
right to participate in the selection of one’s elected representatives.

AN
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Hs.vinﬁ said that, I can only repeat what I have consistently stated
during the Senate debate on the proposed amendments to section 2.
These amendments, in my view, including my friend from Kansas,
will effect an incalculable transformation in the purposes and the ob-
jectives of the Voting Rights Act. They will alter what has been the
traditional focus of tﬁe act and indeed of all civil rights law generally
from equal access to registration and the ballot to equal results and
equal outcome in the electoral process. ) .

The Constitution as well as the public policy implications of this
change will be immense. In what seems to be the euphoria generated
by the proposed compromise amendment by my friend from Kansas,
whom 1 respect greatly as much as any man in this Senate, I must re-
grettably state that I believe that the emperor has no clothes. The pro-

d compromise is not 8 compromise at all, in my opinion. The im-
pact of the proposed compromise is not likely to be one wit different
than the unamended House provision relating to section 2. As much
as I have been tempted to embrace this language and, too, of course,
claim compromise if not victory, I simply cannot do this.

In this resgect, I recall the words of another Member of this body
about a decade ago. When asked his solution to the Vietnamese con-
flict, Senator Aiken of Vermont argued that we ought to immediately
withdraw our troops from Indo-China, bring them home, and claim
victory for ourselves. That, in my view, if the equivalent of supporters
of the intent standard attempting to describe the proposed amendment
as & victory or a compromise. As Pyrrhus said many centuries ago,
another such victory over the Romans and we are all undone.

I would like to outline for the record very briefly why this language

is not a compromise. I would like to do this with full knowledge of just
how difficult an issue this has been for many of my colleagues and just
how hard they have been looking for language which differed from an
intent test and yet differed from the House provision. I do not raise
these criticisms of the proposed compromise to call into question the
sincerity of any of my colleagues but simply to observe that, to the
extent serious questions are raised by the House language, they are not
ameliorated at all by the proposed amendment. And I know how
sincere my colleagues are.
. .'The proposed amendment contains two sections. The first section is
identical to the present House amendment to section 2. It would alter
the present law language of section 2 from an intent standard to a re-
sults standard. Discriminatory conduct for purpose of the act would
be radefined. For all the reasons that have been outlined in my earlier
statements and in the suhcommittee report, which I would rrcommend
to anyone genuinely trying to understand these issues, the first section
is as equally flawed as the House language. The question then is wheth-
er or not the second section. which is largely new. would mitigate any
of these difficulties. I do not believe that it would whatsoever.

In short. this language amounts to little more than cosmetics.

_Let me focus on the highlights of this section. The section refers to
violations heing estahlished on the hacis nf totality of rircumstances.
That, I gather. is supposed to be the helpful language. It is not. There
is no doubt that under either the results or the intent test a court would
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look into the totality of circumstances. The difference is that under the
intent standard, unlike the results standard, there is some ultimate
core value against which to evaluate this totality. Under the intent
standard, the totality of evidence is placed before the eourt, which
must ultimately ask itself whether or not such evidence raises an infer-
ence of purposeful discrimination. Under the results test, there is no
comparable workable standard.

As Prof. James Blumstein has observed:

Under the results test once you have aggregated out all those factors, what do

you have? Where are you? You know, it is the old thing we do in law school : you
balance and you balance, but ultimately how do you balante? What is the core ‘

value? -

There is no core value under the results test other than election re-
sults. There is no core value that can lead anywhere other than propor-
tional representation by race. But we are assured that there is a strong
disclaimer against this in the new compromise. That is not quite true,
The referred-to language states:

Nothing In this section establishes a right to have members of a protected class
elected in numbers equal to their proportion in the population,

Most pointedly, perhaps, nothing in this language refers to the avail-
abilit{:f proportional representation as a remedy to a section 2 viola-
tion. Let us see if proponents of this language are amenable to pre-
cluding proportional relpresentation as a remedy. Then maybe we will
reach a result that would be what they have claimed in public.

More fundamentally, however, this language, in the words of the

Supreme Court in the Mobdile case, is illusory as a protection against
proportional representation. It is illusory because the precise right in-
volved here is not in fact proportional representation but the right to
political processes that are “equally open to participation by members
of a class of citizens protected by subsection a.” The problem, of course,
is that this right has largely been defined in terms of proportional rep-
resentation. In other words, this specific right, one not addressed at all
in the disclaimer, js violated where there is a lack of proportional rep-
resentation plus the existence of what have been cal?ed objective fac-
tors of discrimination.
"“Perhaps the most important objective factor of discrimination is
the at-large system of municipal government, which some in the civil
rights community believe serves as a barrier to minority participation.
Under the results test the absence of proportional representation plus
the existence of an objective factor such as an at-large system would
constitute a violation,

In a highly technical sense, it would not be the lack of proportional
representation by itself but the lack of proportional representation
combined with the so-called barrier to minority voting such as the
at-large system. It would be irrelevant that there was no discrimina-
tory purpose behind the establishment of the at-large system or that
there were legitimate nondiscriminatory reasons for its establishment.
Among just a few of the other so-called “objective” factors of dis-
crimination—and T put “objective” in quotes—besides an at-large sys-
tem would be laws canceling registration for failure to vote, residenc
requirements, special ballot requirements for independent or third-
party candidates, staggered terms of office, anti-single-shot voting,
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evidence of racial bloc voting, a history of English-only ballots, num-
bered electoral posts, majoriy vote requirements, et cetera, et cetera,
et cetera.

The right established in the new section 2 would not technically be
to gmportional representation. The right preciscly would be a system
of State, local, or county government that lacked proportional repre-
sentation and that was caaracterized by one or more of these objective
factors of discrimination.

As the Supreme Court clearly recognized in Mobile, a disclaimer of
the sorts in the proposed compromise is meaningless and illusory. The
root problem is not with an inadequately strong disclaimer. The root
problem is with the results test itself. No disclaimer, however strong—
and the immediate disclaimer, I submit, is not very strong, in any
event, because of its failure to address proportional representation as
a remedy—can overcome the inexorable and inevitable thrust of a re-
sults test, indeed of any test uncovering discrimination other than an
intent test.

The concept of a results test as one focused upon political processes
that are not “equally open to participation” is fine rhetoric but has also
been identified by the Supreme Court in Mobile for what it is at heart.
Justice Stewart in Mobile stated in response to a similar description
of the results test by Justice Marshall in dissent :

This dissenting opinion would discard fixed principles of law in favor of a
judicial inventlveness that would go far toward making this court a super-
legislature,

In short, the concept of a process equally open to participation
brings to the fore the second major defect of the results test after its
notion of proportional representa*:on. That is that the results test
offers absolutely no guidance whatsoever to courts in determining
whether or not & section 2 violation has been established. It offers no

uidance whatsoever to communities in determining whether or not
thair electoral policies and procedures are in conformity with law.

What is an equally open political process? How can it be identified
in terms other than statistical or results oriented evidence? Under what
circumstance is an at-large system a barrier to such an open process?
Under what circumstances are periodic registration requirements a
barrier to an open process? What would a totally open political process
look like?

Not only do I believe that proponents of the results test are unable
to answer these questions in anything but the vaguest terms, but no
one is able to answer these questions. As Justice Stevens noted in his
concurring opinion in Mobile:

The standard cannot condemn every adverse impact on one or more political
groups without spawning more dilution litigation that the judiclary can manage.

On the opening day of hearings, I raised three fact sitnations with
my colleagues on the committee. One fact situation related to Boston,

ass.; another to Baltimore, Md.; and another to Cincinnati, Ohio.
I asked repeatedly how, given the fact circumstances in these com-
munities, could & mayor or councilman in those commnnities assure
themselves that a section 2 violation could not be established. T have
yet to hear an answer that would afford the slightest bit of guidance



3

to these individuals, and that is after days and countless hours of
listening to testimony and asking questions,

Each of these communities lacks proportional representation. Each
has erected a so-called barrier to minority_participation in the form
of an at-large system. Each has been characterized by some history of
school segregation. There are thousands of other cities across the Na-
tion in Frecisely these circumstances as well,

I will ask the question once more. How does a community and how
does the court know it is right and wrong under the results standard ¢
How do they know enough to be able to comply with the law? How do
they know what kind of eclectorat law or procedure is valid and under
what circumstances? What kind of electoral law or procedure is in-
valid? How do wo avoid having the concept of racial discrimination
boil down to nothing more than what one witness said ? I may not be
ablo to define it, but T know it when I see it.

Mr. Chairman, there are other objections to the proposed amend-
ment. As with the House proposal, it transforms the concept of section 2
from one protecting individual citizens into one protecting racial or
color groups.

Second, it even goes beyond the House language in its euphemistic
reference to the ability of racial groups to “clect representatives of their
choice.” In this regard, I note the statement of Georgia State senator
Julian Bond in the New York Times yesterday, in which he commented
upon the redistricting presently taking place in that State. He said:

I want this cohesive black community to elect a candidate of their choice. White
people see nothing wrong with having a 95 percent white district. Why can’t we
have a 69 percent black dlistrict?

That ultimately is what the so-called right to “elect candidates of
ono’s choice” boils down to: the right to have established, racially ho-
mogenous districts to insure some measure of proportional representa-
tion,

Finally and perhaps most importantly, the proposed compromise
suffers from the flaws of the House language in that it attempts statu-
torily to overturn the Supreme Court decision in City of Mobile.In a
nutshell, it is every bit as unconstitutional as the unamended House
language. Jnder our system of government, Congress simply cannot
overturn a constitutional decision of the Supreme Court by simple
statute. The Supreme Court has held that the 15th amendment requires
a demonstration of purposeful discrimination. To the extent that the
Voting Rights Act generally and section 2 specifically are predicated
upon this amendment, and they are, there is absolutely no authority in
Congress to impose greater restrictions on the States.

There is purely and simply no power within Congress to act beyond
the boundaries of the 15th amendment as interpreted by the Court. It is
unconstitutional, in my view, to overturn Roe v. Wade by simple law,
and it is equally unconstitutional, in my view, to overturn Mobile in
this manner.

Mr. Chairman, the changes that will be wrought by the change in sec-
tion 2 will not come overnight. They will not be felt fully this year or
next year or the following year. Over a period of years, however,
perhaps only over a period of decades, the proposed change in'section 2
will have a profound impact upon what this Nation stands for. We can
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launch all the platitudes that we care to about our concern for civil
rights, but let us make no mistake about it. Both the purpose and the
clear effect of this statute will be to inject racial considerations into
more and more electoral and political decisions that formerly had noth-
ing to do with race. Increasingly, this Nation is going to be content
with providing compact and secure political ghettos for minorities
and conceding them their 10 percent representation rather than at-
tempting to move them toward the electoral mainstream in this coun-
try. Increasingly, the Federal courts of this Nation are going to become
even more deeply involved in State and local electoral and political
affairs than in the past. : ’

The change, Mr. Chairman, will not be subtle. Because of this legis-
lation and Lecause the results test may soon be established in other
areas of the law, we are embarking today upon a major change in di-
rection in civil rights. We are forsaking the great historical goals of
equal protection and a color-blind society and establishing new goals
in which racial balance and color-consciousness are primary. 'L'he
chan%e may appear to some of us as somewhat subtle today, but I assure
you that its impact will become clearer and clearer as tKe years pass.
Rather than moving in the direction of a single society, we have begun
ﬁo give llegal and constitutional sanction to a restoration of separate

ut equal.

I hope that my colleagues think long and hard about what we are
doing here today, as I know that they have already done. Those of you
who share at all my concerns about the results test may look apprecia-
tively.upon the out being offered us by the present compromise. I would
hope, however, that my colleagues will not delude themselves into be-
lieving that it represents anything more than that.

I would just say in conclusion that I personally am glad to have this
battle approaching an end. I fought it as hard as I could, in the best
manner that I could, feeling as deeply as I do about the Constitution,
about its principles. I fought it on the highest intellectual plane that
I could. But, clearly, the majority of my colleagues have chosen other-
wise. I am the first to acknowledge this fact. So, although I cannot
support this amendment, I do intend to vote for the final act because
of the principles for which it stands and because of my belief that there
still are grievous wrongs in our society perpetrated against minority
individuals. I personally believe we must do everything we can to root
them out.

I feel very serious about this constitutional issue and have felt
obliged to make these arguments so that nobody can say, when these
issues face the Supreme Court, that they have not been made. Nobody
can say decades from now as we see major changes in our society that
people failed to make these arguments at the time when such changes
could have been prevented.

With that, I compliment my colleagues on both sides. I congratulate
my friends in the civil rights community for the way they fought this
battle. I have nothing but the highest respect for them. I have learned
to appreciate many of these individuals who have testified before our
committee for their sincerity, their drive, and their determination in
these matters. I compliment them. I compliment Senator DeConcini-
and other members of our committee for the hard work that they did
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in sitting through the testimony and listening and trying to do the
best they can and, of course, all of my colleagues here today. I am
grateful to have participated in this process.

_The CrAm»AN. The Senator from Maryland had asked to be recog-
- nized next,

Senator Harcu. Mr. Chairman, I do have some questions for Sena-
tor Dole that I would like to make for the record, with his permission,
as soon as all statementis are through.

The CraIrMAN. The Senator from Maryland ¢

Senator Martmias. In his statement Senator Hatch said that, al-
though there was disagreement as to what was the best approach, he
himself was totally dedicated to the protection of civil rights and the
concept of equality under the law in America. I wanted merely to sa
to him that, as far as I am concerned, he does not have to make suc
an argument. I never doubted that. We have disagreed very strongly
on how you achieve equality under the law, but I certainly have never
questioned his sincerity or motivation in any respect.

Senator Harcir. I thank my colleague very much for that.

Senator Matnias. Further, Mr. Chairman, I think perhaps the way
this has gone has not with without some value. There was a politician
in New York some years ago named Percy Sutton who used to say
that he was afraid of short meetings. Percy Sutton would have been
very comfortable in this meeting. He would have had nothing to be
afraid of. But there is some wisdom in that statement of being afraid
of short meetings, that if you move too (}uickly and without an ade-
quate consideration and really without the kind of adversarial pro-
ceeding that we have had here, that all the issues do not get aired. I
think that Senator Hatch has guaranteed that that would not happen.

So, in the best spirit of Percy Sutton, he has given us a long
meeting, )

The CHAIRMAN. Senator East? -

Senator East. Mr. Chairman, you had promised us a recess, as I
recall.

The CHamrMAN. That is right, before we start the voting. We will
take & 10-minute recess at that time. R

Senator East. I would like to call that due now, if that might
appropriate. -

The CHAmRMAN. Are there any more statements to be made? The

Senator from Vermont? .

Senator Leary. Mr. Chairman, just a point of information. I made
my statement the other day. I also commend very much the efforts of
Senators Dole, Mathias, and Kennedy and the others who put this
together. T will not be making another statement. T just wonder if the
Chairman has an idea of when we might be voting on this issue. I
think each-ene of us has made up our minds how we are going to vote.
Each one of us has made statements. )

The CrrarrMAN. T think after we take a recess we probablv will start
voting on amendments unless somebody wants to talk further.

Senator East. I wanted to offer several second-degree amendments
to Senator Dole’s amendment. :

Senator Dore. And I have not offered mine yet.

Senator East. He has not offered his vet. Again, as I have already
indicated, I want to move ahead. I simply would like to have a quorum

93-706 0 - 83 - 6
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present and a reasonable amount of time to make my arguments and
ﬁet response to it. I am happy to move things along. I am trying to
elp the Senator from Veriont. I did have some second-degree amend-

ments I wish to offer.

The CaarMAN. You will have a chance to do it.

Senator East. Are we going to proceed after the brief recess?

The CHAIRMAN. As I understand the parliamentary procedure here,
if it is agreeable with Senator Hatch and Senator Dole, Senator
Hatch’s subcommittes report is before the committee now. Now, if
Senator Dole moves as a substitute, then we vote on that. Whichever
is adopted there will become the instrument through which we will
work. Then you would offer any amendments if you see fit to that.

Is that agreeable to you gentlemen ¢

Senator Harch. That is agreeable to me. -

Senator DoLe. Yes.

Senator HarcH. I would like to ask Senator Dole a few questions
before he moves this amendment. Should we do it after the recess?

The CaarMAN. We will take a 10-minute recess.
[Whereupon, at 11:55 a.m., the committee stood in recess until 12:08

m.
P T}]m CHAIRMAN. The committee will come to order.
We are now ready to proceed. I have hopes we might finish by 1:30.
Of course, if we do not get started, it will be delayed.
Senator Baucus. Mr. Chairman, I have a statement I would like to

have included in the record. )
The CuamrmaN. Without objection, it will be included in the record.

Also, a statement of Senator Specter’s will be inserted into the record,

without objection.
[Material referred to follows:]

PREPARED STATEMENT OF SENATOR MaAx Bavucus

I'm sure that everyone here today shares my firm belief that the right to vote
l? ione of the most precious and fundamental rights possessed by American
citizens.

And because the right to vote is so precious and go fundamental, I believe
it is Congress’ duty to do everything within its power to ensure that all Americans
have an equal opportunity to exericse that right.

For this reason, I firmly support the inclusion of the “effects” or “results” test
in Section 2 of the Voting Rights Act. Under this standard, attention will be
focused, properly I think, on the actual workings of election standards and prac-
tices. It will be focused on the practical effect of election procedures on the ability
of each person to participate fully, equally, and without fear in the political
process. :

Unlike some of my colleagues who have spoken earlier on this issue, I do not
belleve that the “effects” test is constitutionally suspect or- that it constitutes
an atttempt on our part to overrule or even circumvent a decision of the Supreme

ourt.

It is true that the Supreme Court has held that violaticns of the 14th and 15th
amendments require a showing of international discrimination. However, this
holding is not the same as saying that Congress may not even touch upon non-
ililtgx:stlonal diserimination when it attempts to protect and guarantee equal voting
rights. -

The 14th and 15th amendments specifically empower Congress to enact what-
ever legislation is found to be appropriate and necessary to enforce the con-
stitutional protection of the right to vote. - _

The inclusion of the ‘“results” test in Section 2 will have the effect of pro-
hibition voting and election practices that do in fact discriminate against
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minorities in whatever form and for whatever reason they may exist. While
accidential and incidental discrimination will be illegal under this test, the broad-
ened standard will also serve to ensure that discriminatory practices that are
intentional will not slip through the legal cracks merely becéause it is difficult
and sometimes impossible to prove in a courtroom that their enactment was
racially motivated. .

Such a tightening of the standard to be applied, and the consequent strongthen-
ing of the guarantee of equal access and opportunity in the political process, are
both necessary and appropriate.

Far from belng unconstitutional, I see the adoption of the “effects” test as
being the most logical and effective method available for fulfilling the duty im-
posed on us by the Constitution to safeguard the voting rights of all American

citizens,

PREPARED STATEMENT OF SENATOR ARLEN SPECTER

I am honored to be participating in the re-enactment of legislation to protect
and secure for members of racial and language minorities their rights to vote
and have their votes counted in full as parttcipants in this political democracy. In
addition, I look forward to amending the Voting Rights Act to provide long
overdue assistance to disabled anad illiterate voters.

I am proud to have been an original cosponsor of S. 1092, Although not a mem-
ber of the Subcommittee on the Constitution, I participated in the extensive hear-
ings on these matters conducted between January 27 and March 1 of this year.
For that opportunity and the courtesy shown me at those hearings I again, thank
the Subcommittee Chairman.

I fully expect this Committee to act promptly and tavorably in reporting S.1892
to the Senate. I do not wish to slow that process but hope that a few brief observa-
tion may dispel some of the misconceptions being volced by opponents of this
measure and speed our favorable action of this most important matter.

First Is the unfounded fear of “racial quotas” being invoked by some in opposi-
tion to the proposed amendment to section 2 of the Voting Rights Act. Arguments
couched in terms of “logical consequences” and arithmetic extremes are entitled
to little weight in the light of experience. clear legislative history of the amend-
ment to section 2 and proven record of judicial restraint.

The amendment to section 2 of the Act does not introduce proof of results of
discrimination in a radical way; such a method of proof has always existed. Nor
does the amendment to section 2 inject numbers with any new magtec. Statistical
evidence will remain what it has aiways been, a part of a showing from which
a court might conclude that racial discrimination in the denial or abridgement of
voting rights has been established.

In reapportionment cases not involving claims of discrimination no plaintift
is required to prove the unlawful “purpose” of the legislature in its uneven draw-
ing of district lines. Numbers almost purely and simply have prevailed. In the
context of charges of racial discrimination, numbers have assumed and will likely
continue to assume a less prominent role as one part of the fabric of the claim.

Neither I nor any of the other cosponsors of the perfecting language to sectlon
2 have spoken in favor of “racial quotas’. Indeed, the bill passed by the House,
the Senate bill 65 of us have cosponsored and the compromise language Senator
Dole has proposed each expressly disavows the intention and result with which
opponents seek to color the debate. .

The House bill and S.1992 proclaim: .

“The fact that members of a minority group have not been elected in numbers
equal to the group’s proportion of the population shall not, in and of {tself, con-
stitute a violation of this section.”

And the Report of the House Committee on the Judiclary explained :

‘“The proposed amendment does not create a right of proportional representa-
tion. Thus, the fact that members of a raclal or language minority group have not
been elected In numbers equal to the group’s proportion of the population does not,
in itself, constitute a violation of the section although such proof, along with -
other objective factors would be highly relevant. Neither does it create a right-to
proportional representation as a remedy.” House Report No. 97-227 at 80.

If that language left any doubt in others’ minds, that being introduced by Sena-
tor Dole leaves no room for misunderstanding:

“The extent to which members of a protected class have been elected to office in
the State or political subdivision is one “circumstance” which may be considered,
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provided that nothing in this section establishes a right to have members of a pro-
tected class elected in numbers equal to their proportion in the population.”

Could there be a more direct denial or any intent to enact racial quotas? Could
there be any more precisé disavowal of that which incites the rhetoric of race?
Let us not shrink from ensuring the fundamental rights of racial and language
minorities in the land in the face of such an argument.

Indeed, let opponents of the “totality of circumstances" test come forward with
cases In which the test led to proportional representation. Surely in the years it
governed lower court judgments as shown most graphically by the reversals in
Jones v. City of Lubbock, 640 F.2d 777 (5th Cir. 1980), and McCain v. Lydrand,
Civil Act. No. 74-281 (D.S.C.), Orders of April 17.and August 11, 1980; there
would have been-a holding or some portent of the racial quotas opponents of the
totality of circumstances test conjure forth. Let them point to an example of ex-
cess or quota ntaking. They have not and_cannot. The courts have been most care-
ful and restrained in this regard and declare at every turn that racial quotas are
not the test nor goal.

The great value of reconfirming the working test of the courts over the past
decade up to the Bolden litigation is its utility in distinguishing those cases in
which a raclal or language minority has been effectively fenced out of the political
process from those in which a group has merely falled to participate given an
equal opportunity or been unsuccessful in electing representatives of its choice
given a fair chance.

- In this regard, I think it important to note, if only briefly, why I favor the
“totality of circumstances” test over the proof of-purpose requirement recently
enunciated.by Justice Stewart in his plurality opinion in Mobile v. Bolden.

In this civil law context we are properly concerned with and focusing upon the
harm to racial and language minority citizens. It is the injury to their fundamen-
tal political right, the right to vote, that we are seeking to prevent.

It is at least quizzical that so many of our col eagues who now contsr.d a “pur-
pose” test is needed in this civil law setting were supporters of a weaker, objective
standard in connection with establishing a criminal violation for the release of
information with reason to belfeve it would identify a covert agent of our intelli-
gezllce forces. We should pay closer attention to traditional legal standards and
values.

In this setting the objective totality of the circumstances test is especially fit-
ting. The importance of the rights involved and difficulty of proving purpose in
accordance with the plurality opinion in Bolden combine to demand this remedial
legislation. Indeed, the test enunciated by Justice Stewart for three remaining
members of the Court calls for proof not of intent but of the yet higher standard
of purpose. This test seems to exceed even the traditional standarad of intent used
in the criminal law for proof of wrongdoing and requires the highest, most de-
manding test of subjective will.

Proving the intentions of an indlvidual defendant is difficult enough; proving
the collective, subjective purpose of a legislature or series of governing political
bodies 18 a soclological, historical and psychological enterprise of the most enor-
mous scope. When the evidentlary record does not contain the crudest racial
epithet or “smoking gun,” the outcome may well depend on the avallability of a
century-long historical record. such as that which reinstated the Rolden holding
of discrimination on remand. The rights of racial and language minorities should
not be made to depend on the admission of racial motivation or availability -of
such extensive local, historical records.

The totality of the circumstances test, on the other hand, has much to com-
mend it. It does not require the charge or, when proven, the brand of racism,
It does not involve the federal judiciary in probing the unexpressed motivations
of state legislative or executive action. It does not reward sophisticated. well-
disguised discrimination by erecting an onerous burden of proof. Nor should we
engage In the vagaries of motivational analysis in a remedial statute to protect
this fundamental right to participate in this society by voting for those who will
govern,

This s not to say that countervailing governmental purposes and Interests
cannot be advanced. They. too. may be shown as “circumstances” to be consid-
ered. Butelusive direct evidence of discriminatory purpose should not be required
to prevail. That is what-may be required by the plurality in Bolden.

The nature and extent of the evidence necessary in accordance with Bolden
has most recently and solicitously been characterized as “fraught with am-

~
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biguity.” Perkins v. City of West Helena, Civil Action No. 81-1516 at 13 (April
13, 1982). In his dissent in Bolden, Justice White lamented the plurality’s “leav-
(iug) we courts below adrift on uncharted seas!” Mobile v. Bolden, 446 U.S.
55, 1U3 (White, J.) (dissenting). What is apparent is that traditional rules gov-
erning interences trom facts and circumstances, the rules that make it possible
to prove most civil and criminal cases, do not pertain. The plurality demands not
Just proof of intent but proof of purpose and motivation.

Whether or not such an exacting standard is appropriate for proof of a con-
stitutional violation, it is, in my view, too onerous to provide sufficlent protection
to the voting rights of racial and language minorities, which rights are in turn
their best source of protection from other forms of discrimination and oppres-
sion. Let us not forget what it is precisely that we are doing. We are reestablish-
ing a statutory standard by which to protect against discrimination in voting.
The Congress' power and authority is drawn from the enforcement clauses of the
fcurteenth and tifteentih amendments and our ability to enact remedial legis-
Jation as has been confirmed by the United States Supreme Court. City of Rome
v. United States, 446 U.S. 156, 173-78 (1980) ; South Carolina v. Katzenbach,
383 U.S. 301, 325-26 (1966). Accordingly, I favor revising the Voting Rights Act
to clarify its reach and expressly establish the totality of circumstances test

us that governing section 2 cases.

The CuARMAN. We have nine members present now. )

Senator Baucus. Mr. Chairman, my understanding of the rules is
that we need only nine members for amendments. We have nine. Ten is
: needed only for reporting out a bill, 2

Myr. Chairman, I suggest that some of the staff check the rules, but
I think the rules do provite that action on amendments may be taken.

The CHARMAN. That suits me because a lot of them are absent many
times. I would like to have that checked.

Senator DoLk. I could introduce the amendment.

Senator East. Mr. Chairman $ :

The CHArMAN. We have nine now. These matters are important.
I think they ought to be here and hear what the different members have
to say on these matters and on the amendments, too.

Senator KENNEDY. As I understand, we were going to go through
a discussion period before any of the amendments were considered.
There is no reason that we cannot do that. I think that that was under-
stood by the members at the time of the recess.

The CuamAN. Are you ready to go through discussion ¢

Senator East--Mr. Chairman?

Senator Hatcu. Why do we not do that # 4

The Crnarman. The committee will come to order. We will go
through_the discussion period hoping one more will come in.

Senator East. Mr. Chairman, I would just like to inquire again on
this matter of a quorum for our discussions. Every day I restate my
position, which I am happy to do. I like to think I have been as reason-
able in terms of a willingness to move this along as anyone can be.
I have only asked for the opportunity to have a quorum.

Tho Cuamman. I think we ought to have. 'This is a very important
measure.' But Senator Laxalt has come in now, and that gives us
a quorum, '

nator East. That is fine.
H'lt‘h]e 2Cmmnnm. We now have a quorum. We will proceed. Senator
atch :
.Senator Harcr, Mr. Chairman, I would like to engage in just a little
bit of a dialog with Senator Dole on his amendment. 1t would be ex-
tremely helpful to me and, I believe, to the legislative history of this

-
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amendment if just a few fundamental matters could be -briefly
discussed. — -

My first question: Representative Sensenbrenner, the author of the
House disclaimer provision, testified before the subcommittee that the
proposed results test in section £ and the effects test in section 5 were
virtually the same. Would you agree with that observation?

———Senator DoLE. Let me make two comments. Again, before I make
any comment, I want to thank the distinguished Senator from Utah—
for his statement. I know it is a statement made because of his deep
conviction and concern. I would say to the Senator from Utah that I

, think most of us have the same concern. That is why I think it is

~ ~ important that we properly respond to the questions that you have
addressed. I will do_that to the best of my ability ; but I think, in order
that we make certain that we make a proper record, I might ask, if
nobody objects, an opportunity to maybe more fully address the ques-
tions in separate views or in some other statement.

Senator Hatcir. That will be fine with me. ~

Senator DoLE. The section 5 effects test is different from the results
test of White v. Regester. The House report, as the Senator indicated,
was ambiguous as to whether the 1WAite test or the section 5 effectStest
should apply. Thus, an added benefit of the compromise that it makes
clear that the White approach should apply by directly codifying
language from that decision in section 2.

So, the answer to that question is no. Under section 5 the burden of
proof is shifted to the covered jurisdiction and the rule of Bexar v.

— - -United States applies, which is essentially where the minority voters
are disadvantaged by change. Under section 2. on the other hand, the
totalify of circumstances must be examined in-light of the various

- factors spelled out in White to determine if the political processes are
equally open. '

I would say again I think that is the strength of the change. We are
talking about access and whether or not the system is open.

Senator Hatcn. During the subcommittee hearings, former Assist-
ant Attorney General for Civil Rights Drew Days testified that a
neighborhood that happened to be primarily black would be absolutely
immune to a political gerrymander cven if that gerrymander were
carried on for partisan or for ideological reasons. Do you agree or
disagee with that view?

- Senator Dorr. T do not agree with that.

Senator Harch. Is it your intent that your amendment carry for-
ward as closely as possible the test in White v. Regester?

Senator DoLe. Yes. In fact, I anticipated that question might be
asked.

The answer, obviously, is ves, we are carrying forward the White
test. We-are carrying forward the principle in the TAéte case that the—
discriminatory results are determined by examining the totality of the

~gircumstances. Those circumstances do not require a showing of intent.
T could read more fully from the TWhite v. Regester opinion, but again
I can state that in separate views. .

Senator Hatcr. Then vou are claiming that you are earrying forth

tha White v. Regester test? e
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Senator Dore. We are carrying forth the White v. Regester test. The
results test uscd in our compromise is explained in White. It was fol-
lowed for 7 years and did not require proportional representation. It
did not invalid at-large election systems either. .

Senator Harcir. Is it your view that, given the facts as they existed
in Mobile when that case was before the Supreme Court, that the city
should have been found to be in violation of section 2 and the 15t
amendment ? B

Senator Dorr. I think my answer to that would be yes, but I would
want to reserve the right to more fully explain it in separate views and-
we make the record we want to make.

Senator Harci, That would be fine.

Does your amendment preclude the courts from imposing prapor-
tional Tepresentation as a remedy for a section 2 violation ?

Senator Dork. It does not preclude the court. In fact, I might say
that one of the suggestions offered was that we-do that by statute. It
has been asked, I guess in effect, why do we not expressly apply this
disclaimer to remedies? Such language was considered but rejected as
unnecessary. Fears-that the court would consider the disclaimer in de-
termining whether there is a violation but ignore it in fashioning the
remedy are unwarranted. It is a well-established legal principle that
remedies must be commensurate with the violation established.

Senator Hatcir. Everything else being precisely equal as far as the
totality of circumstances, if a community with a ward system of gov-
ernment has been found not to be in violation of section 2, could a sys-
tem that differed only with respect to having an at-large system be in
violation of section 2 under your amendment ¢

Senator Dork. It is not my intent that that happen; but. again, I
would want to more fully address that in separate views or in the re-
port itself.

Senator Hatcir, Can yvou share with us a few factors that vou be-
lieve would be important-to a court in determining whether or not
“equal opportunity to participate” in the political process of the com-
munity had been denied ¢ .

~ Senator Dorr. I think it gets back to what we consider to be totality
of circumstances. Typical circumstances include a history of official
diserimination, racist campaign tacties. racial polarity in voting. unre-
sponsive elected officials, and the use of voting practices or procedures
which enhance the opportunity for diserimination. -

Those are just some that we have taken, but there may be other cir-
cumstances. It would depnend on the circumstances involved.

Senator Harci. Is this amendment designed primarily to insure
equal access to the electoral process as opposed to equal outcome?

Senator DoLe. Yes: eaual access, as T have indicated previously—
and. a@ain, I could read directly. In fact. our language, in effect, codi-
fies White v. Regester: Were not. equally open to participation; its
members had less opportunity than did other residents to participate
in the political process. ~

That is precisely what it is addressed to.

Senator Hatcn. Under the effects test in section 5, in determining
the impact of an action upon minorities. it is at least possible to com-
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pare the change in law or procedure with the status quo to determine
this impact. When we are referring to preexisting circumstances as in
section 2, how do we make these kinds of comparisons in order to
determine whether or not the results test has been satisfied ¢

Senator DoLk. I think on that question I would want to reserve my
answer until T have looked at that section and the cases, if that is

satisfactory.
Senator Harc. That will be fine.
Thank you, Mr. Chairman,
The CuArmaN. Senator Dole, I have a question here,
Senator DoLE. I wonder if I first might offer the amendment.
[Text follows:]

Strike all after the enacting clause and insert in leu thereof the following:
t%g(g:;xoxv 1. That this Act may be cited as the Voting Rights Act Amendments
o .

Sec. 2. Subsection (a) of section 4 of the Voting Rights Act of 1965 is amended
by striking out ‘‘seventeen years” each place it appears and inserting in lieu
thereof ‘“nineteen years”. .

(b) Effective on and after August 5, 1984, subsection (a) of section 4 of the
Vating Rights Act of 1965 is amended— .

(1) by inserting “(1)” after “(a)";

(2) by inserting “or in any political subdivision of such State (as such
subdivision existed on the date such determinations were made with respect
to such State), though such determinations were not made with respect to
such subdivision as a separate unit,” before “or in any political subdivision
with respect to which” each place it appears;

(3) by striking out “In an action for a declaratory judgment” the first
place it appears and all that follows through “color through the use of such
tests or devices have occurred anywhere in the territory of such plaintiff.”,
and inserting in lieu thereof ‘issues a declaratory judgment under this
section.”;

(4) by striking out “in an action for a declaratory judgment” the second
pace its appears in all that follows through=section 4 (£) (2) through the uss
of  tests or devices hiuve occurred anywhere in the territory of such plain-
tiffs.”, and Inserting in lieu thereof the following : “issuex a declaratory judg-
ment under this section. A declaratory judgment under this section shall
Issue only if such court determines that during the ten years preceding the
filing of the action, and during the pendencey of such action— -

“{A) no such test or device has heen uscd within such State or political
subdlvision for the purpose or. with the effect of denying or abridging
the right to vote on account of race or color or (in the case of a State
or subdivision seeking a declaratory judgment under the second sentence
of this subsection) In contravention of the guarantees of subsection
(£)(2);

“(B) no final judgment of any court of the United States, other than
the denlal of declaratory judgment under this section, has determined
that denials or abridgements of the right to vote on account of race or
color have occurred anywhere in the territory of such State or political
subdivision or (in the case of a State or subdivision seeking a declamtory
judgment under the second sentence of this subsection) that denials or
abridgements of the right to vote in contravention of the guarantees of
subsection (f) (2) have occurred anywhere in the territory of such State
or subdivision and no consent decree, settlement, or agreement has been
entered Into resulting in any abandonment of a voting practice chal-
lenged on such grounds; and no declaratory judgment under this section
shall be entered during the pendency of an action commenced before the
filing of an action under this section and alleging such denials or abridge-
ments of the right to vote; ‘

“(C) no Federal examiners under this Act have been assigned to such

i State or political subdivision;
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“(D) such State or political subdivision and all governmental units
within its territory have complied with section 5 of this Act, including
compliance with the requirement that no change covered by section &
has been enforced without preclearance under section 5, and have re- -
pealed all changes covered by Wection 5§ to which the Attorney General
has successfully objected or as to which the United States District Court
for the District of Columbia has denied a declaratory judgment ;

*“(E) the Attorney General has not interposed any objection (that has
not been overturned by a final judgment of a court) and no declaratory
judgment has been denied under section 5, with respect to any submis-
sion by or on behalf of the plaintiff or any governmental unit within its

. territory under section §; and no such submissions or declaratory judg-
ment actions are pending ; and

“(F) such State or political subdivision and all governmental units
within its territory—

“(1) have eliminated voting procedures and methods of election
which inhibit or dilute equal access to the electoral process;

“(ii) have engaged in constructive efforts to eliminate intimida-
tion and harasyment of persons exercising rights protected under
this Act; and

“(1il) have engaged in other constructive efforts, such as expanded
opportunfty for convenient registration and voting for every person
of ‘voting age and the appointment of minority persons as election
officials throughout the jurisdiction and at all stages of the election
and registration process.

“(2) To assist the court in determining whether to issue a declaratory judg-
ment under this subsection, the plaintiff shall present evidence of minority par-
ticipation, including evidence of the levels of minority group registration and
voting changes in such levels over time, and disparities between minority-group
and non-minority-group partieipation.

“(8) No declaratory judgment shall issue under this subsection with respect
to such State or political subcivision if such plaintiff and governmental units
within its territory have, during the period beginning ten years before the date
the judgment is i{ssued, engaged in violations of any provision of the Constitution
or laws of the United States or any State or political subdivision with respect to
discrimination in voting on account of race or color or (in the case of a State or
subdivision seeking a declaratory Jjudgment under the second sentence of this sub-
section) in contravention of the guarantees of subsection (f) (2) unless the plain-
tiff establishes that any such violations were trivial, were promptly corrected,
and were not repeated. -

“(4) The State or political subdivision bringing such action shall publicize the
intended commencement and any proposed settlement of such action in the media
serving such State or political subdivision and in appropriate United States post
offices. Any aggrieved party may intervene at any stage in such action.” ;

(5) in the second paragraph—

(A) by inserting *“(5)" before “An action” ; and

(B) by striking out “five” and all that follows through “‘section 4(1)
(2).”, and inserting in lieu thereof “ten years after judgment and shall
reopen the action upon motion of the Attorney General or any aggrieved
person alleging that conduct has occurred which, had that conduct oc-
curred during the ten-year period referred to in this subsection, would
have precluded the issuance of a declaratory judgment under this sub-
section. The court, upon such reopening, shall vacate the. declaratory
Judgment issued under this section it, after the issuance of such declara-
tory judgment, a final judgment against the State or subdivision with
respect to which such declaratory judgment was issued, or against any
governmental unit within that State or subdivision, determines that
denlals or abridgements of the right to vote on account of race or color .
have occurred anywhere in the territory of such State or political sub-
division or (in the case of a State or subdivision which sought a declara-
tory judgment under the second sentence of this subsection) that denials
or abridgements of the right to vote in contravention of the guarantees
of subsection (f)(2) have occurred anywhere in the territory of such

N
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. State or subdivision, or if, after the issuance of such declaratory judg-
ment, a consent decree, settlement, or agreement has been entered into
resulting in any abandonment of a voting practice challenged on such
grounds” ; and

(6) by striking out “If the Attorney General” the first place it appears

and all that follows through the end of such subsection and inserting in
lieu thereof the following: -

*“(6) If, after two years from the date of the filing of a declaratory judgment
under this subsection, no date has been set for a hearing such action, and that
delay has not been the result of an avoidable delay on the part of counsel for
any party, the chiei judge of the United States District Court for the District
of Columbia may request the Judicial Council for the Circuit of the District of
Columbia to provide the necessary judicial resources to expedite any action filed
under this section. If such resources are unavailable within the circuit, the chief
judge shall file a certificate of nccessity in accordance with setcion 292(d) of
title 28 of the United States Code." L

“(7) The Congress shall reconsider the provisions of this section at the end
of the 15 year period following the effective date of the amendments made by
this Act.” '

“(8) The provisions of this section shall expire at the end of the 25 year period
following the efiective date oi the amendments made by this Act.”

SEc. 8. Section 2 of the Voting Rights Act of 1965 is amended to read as follows:

“SEc. 2(a) No voting qualitication or prereyuisite to voting or standard, prac-
tice, or procedure shall be imposed or applied by any State or political subdivision
in a manner which results in a denial or abridgement of the right of any citizen
of the United States to vote on acrount of race or co'or. or in contravention of the
guarantees set forth in section 4(f) (2), as provided in subsection (b).

“(b) A violation of subsectlon (a), is established if, based on the totality of
circumstances, it is shown that the political processes leading to nomination or
election in the state or political subdivision are not equally open to participation
by members of a class of citizens protected by subsection (a) in that its members
have less opportunity than other members of the e ectorate to participate in the
political process and to elect representatives of their choice. The extent to which
members of a protected class have been elected to office in the State or politieal
subdivision is one “circumstance” which may be considered, provided that nothing
in this section estahlishes a right to have members of a protected class elected
in numbers equal to thelr proportion in the population.”

Skc. 4. Sectlon 203(b) of the Voting Rights Act of 1965 is amended by striking
out “August 6, 1985"” and in<erting in lieu-thereof “August 8. 1992".

Seoc. 5. Title IT of the Voting Rights Act of 1865 is amended by adding at the
end the following section:

‘‘YOTING ASSBISTANCE

“Sxo. 208. Any voter who requires assistance to vote by reason of blindness,
disability or inability to read or write may be given assistance by a person of the
voter's choice, other than the voter’s employer or agent of that employer.”

Skc. 6. Except as otherwise provided in this Act, the amendments made by this
Act shall take effect on the date of the enactment of this Act.

The CHATRMAN. That will be fine. We can act on it now. _

Senator Dore. The amendment is sponsored by myself and is cospon-
sored by Senators DeConcini. Grassley, Mathias, Kennedy, Metzen-
ps,'um, Biden, and Simpson. There may be others who would like to
join us in cosponsoring it.

The CrATRMAN. Are you offering this amendment as a substitute ?

Senator Dore. Yes. _

The CHATRMAN. As a substitute for the committee recommendation ¢

Senator Dore. Yes.

The Cramman. All 'right. Senator East, do you wish to speak on
this now? Or do you wish to wait until this vote is taken ¢

Senutor DoLe. It is still open to amendment.
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The CHAIRMAN. Yes, it is still open to amendment. It will be open to
amendment now or——

Senator DoLk. A fter it is adopted.

Senator East. I have some amendments that I would like to offer,
yes. to Senator Dole’s amendment. As I understand the procedure——

The CuarMAN. Would not it be better then to vote on this? If his
amendment is adopted, then you would offer that. If it is not adopted,
then there would riot be any need to offer it. —-

Senator East. His amendment is a first-degree amendment to the
committee report, is it not ¢

Senator DoLE. It is in the nature of a substitute.

Sﬁnabor Easr. T would like to offer second-degree amendments then
to that. .

The CrAamMAN. I am sure no one would object to your offering it.

Is there any objection to his offering any amendments to this amend-
ment after it 1sacted on?

I think, in view of that, we might have a vote on this amendment
that you are offering, the compromise amendment, to the committee
action. , B

Senator Easr. But that would not then prechide offering any
amendments.

The CramMan. That would not preclude you from offering any
amendments that you wish to this compromise amendment.

Is there any discussion on this amendment ¢

If not, are you ready to vote ¢

The clerk will call the roll.

The CLerk. Mr, Mathias?

Senator MaTH1AS. Aye.

The CLERK. Mr. Laxalt{

Senator Laxavr. Aye.

The CrErk. Mr. Hatch ¢ -

Senator Harcu. No.

The CLerg. Mr. Dole?

. Senator DoLe. Aye. -

The CLERK. Senator Simpson. -

Senator SimpsoN. Aye.

The CLErk. Mr. East?

Senator East. No.

The CLerk. Mr, Grassley {

Senator DoLe. A{)e by proxy.

The Crerk. Mr. Denton{

The CHAIRMAN. No by proxy.

The Crerr. Mr. Specter?

Senator SPECTER. Aye.

The CLErk. Mr. Biden?

Senator BmEn. Aye. -

The CrLerk. Mr. Kennedy {

Senator KENNEDY. Aye. -

The Crerk. Mr. Byrd ¢

-Senator Ben. Aye by proxy.

The CrErk. Mr. Metzenbaum ¢
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Senator KExNEDY. Aye by proxy.

The CLErk. Mr. DeConcinig

Senator KExXNEDY. Aye by proxy.

The CLErk. Mr. Leahy?

Senator KEXNEDY. Aye by proxy.

The Crerk, Mr. Baucus?

Senator Baucus. Aye.

The CrLeErk. Mr. Heflin?

Senator HerFLIN. Aye.

The CLErk. Chairman Thurmond ¢

The CrarMaN. No. :

The Crerk. The Dole substitute passes by a vote of 14 to 4.

The CrammAN. The Dole substitute is the vehicle we are working
upon.

Senator East, you can now offer any amendments.,

Senator East. Thank you, Mr. Chairman. :

—First Twould like to turn to this question of voting assistance.

The provision here section 208, under section 5, dealing with voting
assistance in Senator Dole’s compromise says:

Any voter who requires assistance to vote by reason uf blindness, disability
or inability to read or write may be given assistance by a person of the voter's
cholce, other than the voter’s employer or agent of that employer.

I would like to offer an amendment deleting that section for voter
assistance where there is inability to read or write, Let me explain
my concern, Mr. Chairman. N y

First of all, ironically all of this began with the problem of literacy
tests. Now, interestingly, in the rompromise version here we have a
literacy test interjected. We now have to determine whether someone
could read or write, so we have to have people in the polling booth
that would come out and certify that so and so cannot read or write.
That is my first concern.

Of all things to pop up in this discussion is a literacy test.

Second, Mr. Chairman, I think the potential for abuse of the elec-
tion process is enormous. Now, assistance is to be given by a person
of the voter’s choice. That leaves open an enormous Pandora’s box for
people swarming over a polling place. For example, Mr. Chairman,
this traditionally is done and I would argue that the State and local
government can handle this. They have historically done it. They can
do it today. There is no need for us to intervene and start dictating,
regulating, manipulating and controlling. B

Second, to the extent that we did mandate it, and I do not think w
should, why not let it be someone who is a part of the voting apparatus,
that is in the precinct duly chosen and appointed ? Perhaps a precinct
worker or judge, something of that sort.

The first thing I would like to do. Mr. Chairman, is to offer an
amendment which has been passed out to this section 5.

Section 5 is amended by deleting the following: ¥, disability or
inability to read or write.”

If we leave that in, we are back to the literacy tests, and I do not
think it is a move in the right direction.

[The amendment offered by Senator East follows:]

Section 5 is amended by deleting the following: , disability or inability to read
or write”, and inserting in lieu thereot: “or disability”.
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Senator Dork. I was just wondering if Senator Metzenbaum, who
was the author of the original amendment, is on his way?

Senator Kennepy. I would be glad to comment, or we can wait until
Senator Metzenbaum arrives. If you want to take up another one, fine,
whatever you want to do. I think there is an easy answer for this. 1t
is Senator Metzenbaum’s amendment. Maybe we could go to another
amendment.

Senator Dore. He is on his way.

Senator MatH1as. Mr. Chairman.

The CHAIrMAN, Senator Mathias.

Senator Martiias. This is a subject that has had a lot of attention
in this whole span of debate. In the other body it was of particular
concern to Millicent Fenwick, who was concerned that there should
be some help given to people who were physically unable to get into
the booth, and who really required help.

Senator East. Of course, I am very much aware of the problems
of physically disabled people voting, and blindness, and T would leave
that in. The House did reject this “inability to read or write.” I pre-
sume they were troubled with the literacy test requirement.

Senator KennNepy. If the Senator would yield, it has been the law
for 17 years. This is not a new issue. The Supreme Court has ruled on
this explicitly. The particular amendment which the Senator refers to
was never offered in the House specifically. The Supreme Court has
ruled. FFor 17 years there has been assistance, and it has been upheld
by the Supreme Court. :

The question, as I understand it, was with the development of the
bill in the House. It could have been construed as undoing that ac-
cepted process and procedure and protection, so the amendment was
offered and I think the history that has been established in behalf of
the disabled people by Senator Metzenbaum and others who support
that proposal is clear. It has been part of the law for some 17 years.

It was felt by Members of the House, and I think Millicent Fenwick
concluded, that perhaps the House bill could be interpreted as undo-
ing that protection. I think the Metzenbaum amendment makes it ex-
tremely clear, really reaffirming a process and procedure which has
been accepted. I would hope that we would not retreat from it.

Senator East. Senator Mathias keeps referring to the word “dis-
ability.” I would like to clarify. I am not talking about blindness or

_physical disability. Those things are obvious. I am talking about a
literacy test. When you say, someone has inability to read or write, that
involves a test, and that is not visually obvious, Mr. Chairman. If yvou
come in in a wheelchair to vote, or crutches, or canes, or stretchers, that
is pretty obvious. It does not take any specialized test. Blindness is
generally understandable, too, in terms of some sort of certification,
such as a cane, seeing eye dog, or so forth. _

What T am saying is that someone comes in and says I cannot read
or write. How do we know that that is so? That is the triggering pro-
vision that entitles assistance by a person allegedly of your choice, 1
think the potential of abuse here is considerable. Again T am troubled
with giving the literacy test.

With all due respect to the distinguished people on the other side
of this, I think we ought to have a little more convincing argument
than I have heard. I am talking about inability to read or write. Who
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determines that? Wiat is the triggering mechanism in the provision
here ?

Senator KennNepy. The fact is that the Supreme Court has ruled in
the case of illiteracy that there could be this kind of help and assist-
ance. That has been the law for 17 years, There has not been the case
of circumstances where this particular provision has been abused.

Rather than asking us for examples, or indicating to us that this is
an area which would be open to abuse, the fact is it has been a part of
the law for 17 years. There is no record where there has been abuse, and
the States have been policing this. We are prepared to follow that
established acceptability.

Senator East. If the Senator would yield, if the Senator himself
says there is no evidence anywhere of State or local abuse, why in the
world is the Federal Government getting involved. in it %

Senator MeTzEnNBAUM. May I comment on that ¢

The Cirarraan, The Senator from Qhio.

Senator METZENBAUM. As a matter of fact. there were problems. In
a case in 1970, in.Garz v. Smith, a case brought by a group of illiterate
Mexican-Americans, there was a problem there because they just could
not get the right to vote. The Court heldtthat Texas articles which per-
mitted assistance be given for those who were bodily infirmed and not
to those who were illiterate violated the equal protection clause of the
14th amendment.

I think all we are really saying here is that it is not any new great
breakthrough, It is just a question of spelling out in the statute the
right of those who are either mentally disabled or blind or who are
illiterate to have assistance from somebody in the voting booth. Tllit-
eracy does not really provide a basis to keep somebody from having
the right to vote. .

Senator East. I was raising the point earlier. before vou returned,
that first of all, ironically it means you have to give a literacy test now
-in the voting process, because how would vou otherwise determine
whether someone was illiterate or not? It means the giving of a liter-
acy test, one, federally mandated.

Senator KenNEDY. Where is the requirement §

Senator East. How else do you determine whether there is inability
to read or write? )

Senator KENNEDY. They would take the individual at his words. If
there is soing to be a violation. if that persons lies, he could be prose-
cuted. That is how it has worked to date. That is the way it has worked
to date, for 17 years.

Senator East. Is there a criminal penalty in here for misleading
the local election officials on that particular point?

Senator KenNEDY. There are penalties in the Voting Rights Act
for false statements. Thev have been there for 17 years.

Senator Bioen. Would the Senator vield? If T could respond to that,
obviously the onlv reason whv somebody would lie about not being
able to write is if they were being coerced by a person hehind them
with a literal or figurative gun in their back. to be able to walk in and
make sure that thev in fact voted the way in which this person. not
the alleged illiterate person. but the person with him wanted him to
vote.
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Obviously there is a violation of the law there if that could be
proven. I would point out to the Senator that we are just as susceptible
of that kind of thing occurring if someone in fact is carried in on a
stretcher or is blind. We.do not know whether_the person who is in
fact accompanying the voter is in fact coercing the voter.,

That is the 1ssue the Senator is raising. That is the only rationale
for his raising it, the only possible rationale for raising the question,
not that the nerson who is in fact saving I cannot write is violating
the law. It will be whether or not the person with the person who said
thev cannot read or write is in fact coercing the person. —

I would argue that coercion is equally-applicable to the person-who
goes in with a blind person, disabled person or anyone else. There is
a law right row. and thevy can be prosecuted under this act, and under
a whole range of criminal statutes relating to coercion, or the use of
physical force.

The Senator has a reasonable question to ask, but I would hope he
understands, as I am sure he does, that the same concerns can be raised
for anyone else who walks in the booth with anyone, under any cir-
cumstances, and to suggest that someone would walk in and say they
cannot write, just to be able to walk in the booth with their girlfriend
or Uncle Larry—well the only reason they would do that is if in fact
the person is coercing them.

There is in fact a whole range of Federal and State laws that would
allow the person doing the coercing to be prosecuted.

Senator KEnNepY. If the Senator would yield, the last point 1 would
make on this is that in a number of jurisdictions the person that walks
in the booth now with the illiterate is the election official.

I think if we are really interested in the issue of coercion, we can ask -
who was more likely to coerce this individual, the election official at the
local level. or the wife or cousin or relative of the individual himself?
It seems to me this is the concept of help and assistance to illiterates
being maintained by the Supreme Court decisions, and I think thisis a
strong amendment clarifying it, and T would hope it would be accepted.

Unless there is any further discussion, I think we should vote.

Senator DENTON. Mr. Chairman,

The CrarMaN. Senator Denton.

Senator DENTON. I just have a question here, Mr. Chairman, for those
who are advocating tilis language, “inability to read or write.”

It is my understanding that the voting booths have a multilingual
kind of aspect. In fact, it is my understanding that Spanish, even the
Aleutian tongue is used in some of the booths, and I wonder what lan-
guage is referred to when one states “inability to read or write”# I just
am confused by the intent.

Senator BipEn. The answer is any language, any language whatso-
ever, if the person cannot understand for whom they are voting, and
they just state they cannot understand that, whether it is Aleutian, or
. Portuguese or Swahili, if they say they cannot .understand it, they
cannot read or write or understand what is going on in the booth, and
they need help, that is what we are talking about. .

Senator DeENToN. That is not what it says. It says “inability to read
g:; Wﬁ‘ite.” It does not say you do not understand the language in the

oth.
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Senator Bipex. Admiral, you are sounding like a lawyer now. You
avoided that tendency since the time you have been here, It is clear on
its face what we are talking about. That is what read or write means.
Read or write, whatever the language is, that is in the language that the
person is required to vote.

Senator hiATTIIAS. Let us vote.

Scenator Easr. Let me make one final observation.

The Crairaan. Senator, you might read the House language on this
subject. Have you got the House language ?

I have it here if you would like me to read it.

Senator East. That would be fine.

The CHARMAN [reading].

Nothing in this act shall be construed in such a way as to permit voting assist- _
ance to be given within the voting booth unless the voter is blind or physically

incapacitated.

The CaArrMAN. That is how the House language reads.

Senator E4st. What we are adding is 2 new dimension on inability
to read or write. I think it requires a literacy test. The only example
we get is from Senator Metzenbaum. He says it has to do with whether
you speak another language, which is not the same thing as inability
to read or write. That becomes a language problem. -

I will cease and desist on this, but it is another example of a lot of
casual Janguage. Senator Biden charges Senator Denton with sound-
ing like a lawyer. I think we need a little more careful attention to
the craftsmanshir of our legislation.

I appreciate the admiral focusing us in on this, but I think it is
another example of very casual language. The intentions are honor-
able, good anti’ so on and so forth. But it is going to open up a whole
can of worms in terms of our election process, lawsuits, further Federal
intervention, and so on.

Senator Kennedy himself does not have an example. Senator Met-
zenbaum came in and said he heard about these people with a language
problem, it was not illiteracy, but a language problem. It is another
example of the casual Federal intervention, with no demonstrated
need at all in the election process.

One thing that was true in the founding of this country, and in our
Constitution, barring reasons to do otherwise, elections ought to be left
to State and local government. This is just another casual intervention
on it.

Mr. Chairman, I will be happy to settle for a vote on the amendment.

The CramMaN. Senator, do you want a voice vote or a rollcall ?

Senator East. Rolleall.

The CratryMAN. The clerk will call the roll.

The CLerk. Mr. Mathias?

Senator MaTH1as. No.

" The Crerk. Mr. Laxalt?

Senator Laxart. Aye.

The CLerk. Mr: Hatch ¢

Senator Hatcn. Avye.

The CLERK. Mr. Dole?

Senator Dore. No. -

‘The Cr.erk. Mr. Simpson ¢
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The CrLErk. Mr. East ?

Senator East. Aye.

The CLERE. Mr. Grassley ¢

[No response.]

The CrErk. Mr. Denton {

Senator DENTON. Aye.

The CLerk. Mr. Specter?

Senator SPECTER. No.

The CrLErk. Mr. Biden?

Senator BmeN. No.

The CLErk. Mr. Kennedy?

Senator KennepY. No.

The CrLerk. Mr. Byrd {

Senator BipeN. No by proxy.

The Crerk. Mr. Metzenbaum?

Senator MeTzENBAUM. No.

The CrLerg. Mr. DeConcini?

No response. ]
he CLERE. Mr. Leahy ¢

Senator Leany. No.

The CLErk. Mr. Baucus?

Senator Baucus. No.

The CLErk. Mr. Heflin ?

Senator HerLIN. No.

The CLerk. Chairman Thurmond ?

The CHAIRMAN. Aye.

Senator BipEN. Before you announce the vote, Senator DeConcini
votes no by proxy.

Senator DoLE. And Senator Grassley votes no by proxy.

The CLErk. The amendment fails by a vote of 5 to 13.

The CuammaN. I want to raise this question. Senator Laxalt has
called attention to the fact that there is a policy luncheon, and there
are important matters to be discussed. I want to see how the Republi-
cans feel about stopping now and going to the policy luncheon. The
Senate is not in session after 1:30 for awhile. We can come back.

Senator MErzexBauM. I think we can finish right away if we just
vote. -

The CHaRMAN. I am willing to go ahead.

Senator East. I have other amendments to offer. I want to move
through them as quickly as I can. The point is T will not be finished
by lunchtime. There is no way I can finish by 1 o’clock or whatever you
are talking about. This is a very important piece of legislation. If we
have to meet several times, I will not obstruct. I want to get these
amendments now,

Senator Maruras. Could the Senator advise us as to how many
amendments he has?

Senator East. It depends, frankly, on some of the others. It is not
any more than Senator Kennedy offered the other dey with the gun

_le%:htion. It may be a total of seven or eight. |
enator BipEN. Let us keep going.

Senator Harch. I think we can do it.

93-706 O - 83 -~ 7
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Senator KeNNEepy. I will remind the Senator that I was prepared to
have votes even when we did not have a quorum because the issue was
familiar.

The CuarMaN, Senator Laxalt thinks we ought to stop now. This
last amendment took 20 minutes.

Senator MaTH1AS, Maybe we will be shorter on the others now that
we understand the situation.

The CHAIRMAN. We can come back at 6 o’clock this afternoon if
necessm?v if the Senate is out by then. I want to see how the Republi-
cans feel. , )

Senator East. I am willing to do whatever the group likes.

The CralrMAN. I would like to have the Republicans who want to
continue to raise their hands so we know where everyone stands.

[Show of hands.]

The CrammAN. I believe we will continue.

Senator East, proceed.

Senator East. Regarding the same provision here on voting assist-
ance, I would like to add this amendment that is now being passed out,
Mr. Chairman, '

Scction 5 is amended by adding the following before the period at the end of
the sentence: *, or officer or agent of the voter’s union”.

Right now my concern is, Mr. Chairman, that this only applies to a
voter’s employer or agent. I think we also want to, of course. eliminate
any potential abuse as regards officer or agent of the voter’s union. T
think that would be appropriate. What vou are suggesting is someone
neutral as regards the employment situation, so there would not. be
undue economic coercion, either by the employer or from the union
leadership. It would make for a more balanced amendment.

Senator KennEpY. Does this mean if the brother is a member of the
union or the wife is a member of the union that they would be pro-
hibited from providing assistance {

Senator East. If he is an officer or agent of the voter’s union, that
would be correct, just as if his brother or brother-in-law was an em-
ployer or agent. It says the voter’s emplover or agent. and T am sug-
gesting if management cannot do it, it is leaving open the ontion that
unions could do it, and T am saying an officer or agent of the voter’s
union to make a neutral position as far as the person advising on vot-
ing if in fact you are illiterate.

T am ready to vote.

Senator MaTH1AS. Let us vote.

Senator Sraresow. Just & minute. T do not want to delay this. but
this already says “employer” under section 5.

Senator Easr. Tt now provides for employers. but does not include
unions. What vou have here. if yon pass it as is. it means people will
come in and plead inability to read or write, and the union leadership
could direct tham into the polling booth. :

Senator Kex~Nepy. The onlv point T would make on this is T think
the emplover has the capability of firing someone where the union
member cannot. T do helieve in some parts of the country that is true.

Senator Easr. Tt often is not true where there are strong, powerful
unions. that would not bhe true. If you are trving to have an economi-
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cally neutral person advise on the vote, I do not see why you would
exclude the management side but not the labor side. Come now, let us
admit this is not a neutral posture here. I think we ought to focus on
1t.

Senator MerzennauM. Let us vote.

The CrarMaN. Any other comments? Are you ready for a vote?

Senator Dexton. What about party officials.of the Republican,
Democratic or Communist Party ? I am responding to Senator Biden.
T would have to say that we do write regulations in the Navy and we
do give orders, and we try to write them or give them in such a way
that they are clear. I think this implication of the employer or his
agent not being able to go in there is something more than clarity—
may be partisanship or demagoguery even and not clarity. I say that
about the previous one that we voted on.

Senator BipeN. Let us clarify by a vote.

The CriamrmMan. Call the roll.

The Crerk. Mr. Mathias.

Senator MaTtH1as. No.

The CLErk. Mr. Laxalt.

Senator Laxavr. Aye.

The Crerk. Mr. Hatch. -

Senator Hatcw. Aye.

The Crerk. Mr. Dole. -

Senator Dork. Ave. :

The Crerk. Mr. Simpson.

Senator StmpsoN. Aye.

The Crerk. Mr. East.

Senator EasT. Ave.

The Crerg. Mr. Grassley.

[No response.]

The Crerk. Mr. Denton.

Senator DENTON. Aye.

The CLERR. Mr. Specter.

Senator SPECTER. Ave.

The Crerk. Mr. Biden.

Senator BmeN. No.

The CrLerk. Mr. Kennedy.

Senator Kennepy. No.

The Crerk. Mr. Byrd.

[No response.]

The Crerk. Mr. Metzenbaum.

Senator Merzensaum. No.

The CrErk. Mr. DeConcini.

[No response.]

The Crerk: Mr. Leahy.

Senator Leany. No.

The Crerx. Mr. Baucus.

Senator Baucus. No.

The Cr.erk. Mr. Heflin.

Senator HerFLIN. Aye.

The Crerk. Chairman Thurmond.

The CHamMAN. Aye.
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Senator KExNEDY. Senator DeConcini votes no by proxy.

Senator Dore. Senator Grassley voted aye by proxy.

Senator BipEn. Senator Byrd votes no by proxy.

The CrLErk. The amendment passes by a vote of 9 to 7.

Senator MaTtuias. If I could observe that that vote has now in-
creased the intrusive effect of the Federal Government into the elec-
toral process.

The CHAmMAN. Let us go ahead.

.. Senator East, did you want to bring up the next amendment?

Senator Easr. Mr. Chairman, the next tmendment I wonld like to
take up has to do with this question of bailout. I do not wish to put an

" undue burden on Senator Dole but, interestingly here on bailout lan-

guage that he is endorsing, we have 5 pages of bailout. I would defy
anybody here to systematically go through and tell me what this
means, '

Mr. Chairman, the sunr and substance of it means there is no rea-
sonable bailout. It is so loaded with vague language. It is so loaded
in favor of the potential of the Federal Government simply lodging
this objection or that, that as a simple practical matter, Mr. Chair-
man, for those who have read it with care and attention there is no
reasonable bailout. For example, we are told they. must show con-
structive efforts to do this, constructive efforts to do that, or shall pre-
sent evidence of this or that. I do not wish to put an undue burden on
Senator Dole. Perhaps he could do it. If one walks through: this and
looks at the bailout language, there is no bailout. Tt is a filter. It is an
obstacle course that no one will be able to get through. I think that is
a fair and reasonable assessment of it.

What I am offering here as an amendment is one that T feel is fair.
It is reasonable. It is achievable, It is an incentive to the State or sub-
division thereof to move ahead and to achieve the goal. That is a posi-
tive public policy. But where, Mr, Chairman, your bailout provisions
are so impossible to meet, it has a negative impact.

What we ought to be trying to do in devising this legislation is move
][;ublic policy in the direction where State and local government will

ave an incentive and will take their own positive measures to get out
from under this control. This bailout is heavyhanded. It is punitive. It
is impossible to meet. "‘

Ironically, Mr. Chairman, it is somewhat like the original literacy
test that some have criticized. No one could ever meet the test, and
hence it was used to discriminate, and I am suggesting here if you look
at this bailout, it is cast in the same tone, No one can ever meet it. No
one will ever get out from under it. The State and local government
will have no incentive to do so.

I am offering a substitute bailout amendment. You have it before
you. It would provide this, which I think is clear, and T think it is sub-
stantial, and what it would do again would be provide incentives for
State and local government to move in constrnctive, progressive posi-
tive way out from under the Federal control. T misht note to the gen-
tlemen who have been quoting from the President this morning, he has
in fact been supporting a reasonable bailout provision. .

My amendment would provide that State or political subdivisions
show that during 5 vears preceding commencement of the action and
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during the pendency of such action, the State or political subdivision
thereof, as the case may be, has not engaged in violations of any pro-
vision of the Constitution or laws of the %nited States with respect to
discrimination in voting on account of race or color, or in contraven-
tion of the guarantees of subscction (f)(2), other than violations
which were trivial, promptly corrected and not repeated.

So if prior to 5 years of making application for bailout there were -
no offenses, and if there were any, they were so trivial, prom{)tly cor-
rected and not repeated. To me that is simple. It is a eetable stand-
ard. It is a fair standard. It will give the cast here to bailout, to move
the States in the direction of getting out from under. It is a good thing -
and has a positive ring to it. This qther bailout is negative. It is puni-
tive. I do not think it is becoming to either political party, if we are
representing Central Government, and treat State and local govern-
ment in such a shabby way as to hold out a mirage and illusion of bail-
out when in fact it is not there under this provision.

I am offering this amendment with regard to bailout.

[The amendment offered by Senator East follows:]

On page 1, beginning with line 3, strike out through line 14 on page 8 and
insert in lieu thereof the following: That section 4(a) of the Voting Rights Act
of 1965 1s amended—

(1) by striking out “seventeen” each place it appears and inserting in
lieu thereof “twenty-seven’” ; and

(2) by striking out ‘“ten” each time it appears and inserting in lieu
thereof “seventgen”,

(b) Section 4(a) of the Voting Rights Act of 1985 is further amended—

(1) by inserting “(1)” after “(a)”;
(2) by inserting after the second sentence of the first paragraph of such
subsection the following new paragraph :

“(2) Notwithstanding any other provision of this subsection, a declaratory
judgment shall issue before the expiration of the twenty-seven year perfod
referred to in the first sentence of paragraph (1) or the seventeen-year period
referred to in the second sentence of paragraph (1), as the case may be, with
respect to any State or political subdivision thereof, if the State or political
subdivision shows that during the five years preceding the commencement of
the action and during the pendency of such action the State or political sub-
division, as the case may be, has not engaged in violations of any provision of
the Constitution or laws of the United States with respect to discrimination in
voting on account of race ovr color, or in contravention of the guarantees of
subsection (f) (2), other than violations which were trivial, promptly corrected,
and not repeated.”; -

(3) by inserting *(3)" before “An action” in such section;

(4) by inserting “(4)” bLefore the first paragraph of section 4(a) that
beging with “If the Attorney General” ; and

(6) by inserting “(5)" hefore the second paragraph of section 4(a) that
begins with “If the Attorney General”.

Senator Kennepy. Mr. Chairman, just to take a minute of the time.
I know Senator Hatch’s committee has gone into very considerable
detail of the precise language of the bailout provisions. The House
went into it in very, very considerable detail. I think the language is
clear. It is explicit. It has been 10 years of finding a record which
- demonstrates that there has not been the elements of discrimination
and some positive aspects which would indicate positive efforts, I
‘believe is tll:e precise language which would permit the communities
to bail out. .
The Acting Attorney General testified, and he indicated he believed
- they were up to about 20 communities, I believe, 20 percent of the
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communities that are so covered now, that would possibly be eligible
by 1984. I would hope that we could maintain this provision. It 1s an
essential part of our whole legislative proposal.

‘We would reject the East amendment.

Senator DoLe. Mr. Chairman.

The Cuairman, Senator Dole.

Senator DoLe. I would just say very briefly there was no effort to
gshorten that period on the House side that I know of.

Senator KenNEDY. That is correct.

Senator DoLE. For reasons stated I think it should be rejected.

-Senator BipeN. Let us vote, :

The CaAIRMAN. Senator Dole, what do you think would be a reason-
able time for them to allow them to bail out?

Senator DoLr. I think the present House provision, which is com-
plicated, as Senator East suggests, what we have done in preclearance
areas is to change perpetuity clause to 25 years with a 15-year manda-
tory review. I thought that was an improvement. I have agreed that
hased on that change that I would stick with that provision.

Senator MaTH1As. Mr. Chairman, the House provision was a gen-
vine compromise from previous law, and was a movement to accommo-
date tho- who were concerned that bailout was too tough. We have
really covered this ground, I think, in the compromise bill.

Senator Hatch. Let me correct one thing, Senator Kennedy said
that Brad Reynolds said that “20 percent of the covered communities
could bail out under the House provision.” I do not think he said that.

The CaarMan. Speak louder, please, Senator Hatch.

g’el;ator Hatcu. Am I misconstruing what you said, Senator Ken-
nedy

Senator KeNNEDY. When Reynolds testified, the data that he did pro-
vide the committee was consistent with those which have been testified
to by civil rights groups in terms of the number of communities that
woulg. be eligible in 1984. I would incorporate that at this point in the
record.

Senator Harcu. That would be fine.

Senator Kenxeoy. I think they have indicated there would be a
number of communities that have complied with the law for a period
of 10 years, and also indicated positive effort to make sure there would

~ be meaningful voting rights.

The CHAIRMAN. I noticed in the President’s statement that he is en-
dorsing the compromise. He specifically made this statement:

“] recognize there are other concerns about the bill now before the
Judiciary Committee. Among these is a desire for reasonable bailout
provision,” -

In other words, the White House and the Justice Department have
been concerned about this. The President has recommended a rcason-
able bailout.

Does anyone have anything else to say ?

The clerk will call the roll.
The CLErk. Mr. Mathias?
Senator MarHIAS. No.
The CLErk. Mr. Laxalt?
Senator LaxarLT. Aye.
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The CLerk. Mr. Hatch{
Senator HaTcH. Aye.
The Crerk. Mr, Dole?
Senator DoLe. No.

The CLerk. Mr. Simpson §

Senator Simrson. No.

The CLErk. Mr. East {

Senator Easr. Aye.

The CLERK. M, (grrassley ?

Senator DoLe. No by proxy.

The CLErk. Mr. Denton ¢

Senator DENTON. Aye.

The CLErk. Mr. Specter?

Senator SrrcTER. No.

The Crerg. Mr. Biden ¢

Senator Bmen. No.

The CrLErk. Mr. Kennedy ?

~ Senator Kennepy. No.

The CLErk. Mr. Byrd {

+ Senator BmEN. No by proxy.
The CrErk. Mr. Metzenbaum ¢
Senator Kennepy. No by proxy.

v Tho Crerk. Mr. DeConcini?

Senator BbeEn. No.by proxy.

The CLERK. Mr. Leahy?

Senator Leany. No.

~The CLErRK. Mr, Baucus?

Senator Baucus. No.

The CrLerk. Mr. Heflin?

Senator HeFLIN. Aye.

The CrLerk. Chairman Thurmond?

The CHAIRMAN, Aye.

. The CLERK. The amendment fails 6 to 12.

~Senator East. May I move to my next amendment ¢

The CHAIRMAN. You may proceed.

Senator East. The next one deals with our discussion over the results
versus intent test, Mr. Chairman. I am introducing an amendment here
clarifying that at-large elections do not violate section 2.

Specifically, on page 8, at the end of line 22, add the following:
“Provided, the practice of electing representatives and officials in at-
large elections shall not be evidence of a violation under this section.”
- ‘This-has-been-something-we have been agonizing over, whether at-
large elections would conceivably be imperiled by this legislation.
There has been general agreement here they ought not to be.

- Senator DeConcini has indicated that would greatly shock him.
We have some 18,000 municipalities in this country totally, and we
 have over two-thirds of them having at-large elections. I think this
—would give us an opportunity to go on record, making clear we will be
impairing the at-large election concept.
r. Chairman, I offer the amendment in that spirit, and I am happy
to hear any discussion, and then I will be ready to move to vote.
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[The amendment offered by Senator East follows:]

On page 8, at the end of line 22, and the following: “Provided, the practice of
electing representatives and officlals in at-large elections shall not be evidence
of a violation under this section.” )

Senator MaTHIAS. Mr, Chairman.

The CaarMAN. Senator Mathias. - ‘

Senator Marmias. It seems to me we have discussed at great'length
here the fact that we would consider all the circumstances involved in
any given situation. I do not believe I could support an amendment
which said that you would exclude the fact that there was an at-large
election as one of the attendant circumstances, that it would not
evidenced. " |

Senator East. If I might respond to the Senator, I was noting earlier
that from 1900 to 1920 at-large elections were brought into this coun-
try, and they were to get away from the ward system that was looked
upon ass the corrupt system in American politics, having nothing to
do with race. That 1s why cities in the name of better government went
to at-large elections, and the city council form of government, and
many other things as part of that historical legacy.

Now, what you are doing in the name of d}:aaling with the 15th
amendment, you run the risk of eliminating at-large elections. Every-
body agreed you would not want to do that. That is not our intention
or purpose.

Why not go on record and make the law clearly state that would
not be evidence? _

I think it would be very constructive and positive contribution to
this legislation. That is the historical background of it, Senator
Mathias. I greatly respect your judgment. I am simply saying that
the at-large election serves a valuable purpose and democratic political
theory because it requires candidates to build that concensus that
Madison was talking about in Federal Number 35. Iet us not imperil
that in the name of trying to solve some other problem, namely the
problem of discrimination based upon race. Let us not go in here with
a Constitution wrecking crew, or whatever you want to call it.

The at-large election is viable, good concept. It has good historical
antecedents in American politics, having absolutely nothing to do with
race. Let us maintain it. Let us go on record as maintaining it. That
is the spirit in which I offer it.

Everybody seemed to agree they would not want to jeopardize at-
large elections any way. I would hope there would be good support
for it, Mr. Chairman.

The CrratrMAN. Are there any further comments?

Senator Simpson.

Senator Stmpson, Mr. Chairman, in looking at that. T could only
be attracted to it if it said something about the practice of clecting
representatives and officials in at-large elections shall not in itself be
evidence of violation under this section. ' ,

The CHATRMAN. Do you. want to amend your amendment ?

Senator East. No, sir. Then you ave putting it in a suspect category
that somehow or other at-large elections are evil things to keen people
from voting because of some reason. That simply is not true. That is no
different than the eurrent language that we have.
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At-large elections are a good idea. The American people have them
and want them, I think for us to intrude in the name of some problem
to the 15th amendment is unwarranted and indefensible, and personally
I will not accept that. I greatly respect Senator Simpson in terms of his
insight and understanding of these issues, but I cannot in good con-
science accept that. ‘

Senator HatcH., Will the Senator yield ¢

Senator EasT. Yes. ' :

Senator Hatcr. You just want to remove the fact of an at-large sys-
tem of government as a factor in finding a violation ¢

Senator EasT. As a consideration.

Senator HarcH. In the absence of your amendment, the lack of pro-
portional representation with an at-large system of government would
violate the new section 2.

Senator East. Exactly. I want at-large elections out, period. They
are not evidence of a violation of this section. -

Senator HarcH. We will see if there is sincerity in not wanting to
overturn at-large election processes that are not expressly designed to
achieve proportional representation——

Senator East. Everybody seems to be saying, well, of course not, we
would not want to do that, and then when you present a ve?r concrete
proFosal to exempt it, then you get a little backing and a feeling of,
well, you know we would not want to do that. There is nothing like the
law saying what we mean, Mr. Chairman, rather than simply goodwill,
b}ll,lt pious protestations to the contrary, heavens no, we would not mean
that.

Then you say, that is good. Let us put it in the law. When you do that,
you say we would not want to do that. With all due respect to my dis-
tinguished colleagues, we have to fish or cut bait here. Either we mean
it or we do not. We should go on record. That will be good for the courts
and policymaking process in this country. We are deciding it, and there
woulpd not be some blooming court deciding it for us. We are going to
this kind of legislation, and we ought to be clear in what we are doing.

I want to make it precise. We should have some specific standards
in here. I thought everybody was in favor of protecting at-large elec-
tions.

Senator Harcr. Would the Senator yield? I would like to bring
this up. There are probably 12,000, or two-thirds of 18,000 municipali-
ties in the Nation which have adopted at-large systems of election.

In addition, of the 50 largest school boards in the United States, ap-
]I)roximately two-thirds of them use at-large election systerns as well.

t is an important issue. :

I think the Senator has raised an important and worthwhile amend-
ment. I just want to point that out. :

Senator HeFLIN. Might the Senator yield for a question ¢

I notice you use the word “evidence” which precludes the introduc-
tion whether or not of any evidence, whereas at large it might have
an effect on something else in order to build a factor. You might have
to take evidence of four or five things to produce a factor. The use
of the word “evidence” would preclude any consideration whatsoever.

Is that truet ,

Senator East. That is true. I feel that, as we have already indicated,
and Senator Hatch has, that the at-large election is a valid concept
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in our election process, in the democratic political theéory in the United
States today, that it deserves to be protected from elimination by col-
lateral matter, o o )

Senator KeNNEpY. The language we have included is White v.
Regester language. Senator Simpson in his inquiry basically would
incorporate the %Vhite v. legester holding, Under White v. legester
there have been two dozen cases on this issue. If I could have the atten-
tion of the Senator, please. This language is White v. Regester. There
have been in excess two dozen cases, The chairman of the subcommittee
is familiar with the record that has been made. In a number of those
circumstances, there has been dismissed—well, I have been listenin
time in and time out about good old Boston. It so happens that one o
those cases was brought in Boston and dismissed.

This was prior to the time that blacks were elected to the city coun-
cil or elected to chairman of the school board, so White v. Iegester
test is the one that is here. It has been cleared by the court. I think to
alter it or change it is a disservice to the at-large election concept. I
would hope it would not be accepted.

The CaammanN. Any further comment ¢

Senator East. I would like to give a response to the question of Sen-
ator Heflin. The at-large election is considered as evidentiary matter,
but it could not be used as evidence of violation. There might be other
ways that one might introduce it for whatever reasons that I maybe at
the moment could not foresee or he or anyone else. I am simply saying
he could not introduce it as evidence of a violation because tKen that
implies it had a racial basis to it. I am contending that the at-large
election does now stand and ought to be allowed to stand on its own
merit.

The CHamMAN. Any further comment ?

Senator DENTON. Just one thing.

The CHAIRMAN. Senator Denton.

Senator DenToN. I do not want to support racist policy. I do not
look with favor upon a city with 49-percent black and 51-percent white
having no blacks 1n their elected officialdom. I think that is deplorable,

We have an exception, I guess, with Mayor Bradley where there is
a majority of whites having elected to what is considered to be the best
man. I am all in favor of that.

The general spirit that concerns me is any indication to people in
States like mine that rather than trying to come up with a truly pro-
gressive plan which tends to eliminate the discrimination in voting
or in the general feeling of discrimination or application of it, that
you have a red flag being waved at them which is counterproductive
to progress in racial relations. I have been in fights in my own home-
town as a kid. They used to throw rocks at black maids wearing white
uniforms waiting for streetcars. I would fight those guys. I have had
my teeth chipped and nose bloodied up about that. But that feeling
is leaving, I just hate to see the progress of its leaving diminished by
a perception that we are slapping in the face those southern cities,
counties, and communities which want to be bettered that way and are
being bettered that way. That is the thing that bothers me about some
of the wording of these things.

Some of my votes are going to be cast in that mode.
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Senator Bipen. Let us vote.

Senator Dore. We are talking about totality of the circumstances,
That is the reason for the language. That is why I do not think it is
necessary.

The CHATRMAN. Are you ready to vote?

Call the roll,

The CLerk. Mr. Mathias.

Senator MaTH1AS. No.

The CrErg. Mr. Laxalt.

Senator Laxarr. Aye.

The CLERK. Mr, Hatch.

Senator HaTch. Aye.

The CLErk. Mr. Dole.

Senator DoLE. No.

The CrLErk. Mr. Simpson.

Senator SimpsoN. No.

The CLerk. Mr. East.

Senator East. Aye.

The CLErk. Mr. Grassley.

Senator DoLe. No by proxy.

The Crerk. Mr. Denton.

Senator DENTON. Aye.

The CrErRK. Mr. Specter.

Senator SpecTER. No.

The CLerk. Mr. Biden.

Senator BmeN. No.

The CLERK. Mr. Kennedy.

Senator KEnNNEDY. No.

The CLErg. Mr. Byrd.

Senator BipeN. No by proxy.

The CrLerk. Mr. Metzenbaum,

. Senator KenNEDY. No by proxy.

The Crerk. Mr. DeConcini.

Senator Kennevy. No by proxy.

The CLErk. Mr. Leahy.

Senator Leary. No.

The CrErk. Mr. Baucus.

Senator Baucus. No.

. The Crerk. Mr. Heflin.

Senator HervLiN, No.

The Crerg. Chairman Thurmond.

" The CHAIRMAN, Aye. .

The Crerk. The amendment fails 5 to 13,

The CrHamRMAN. Senator, do you have another one ¢

Senator East. I shall move to my next one. I would like to note
parenthetically, before I pass on, I think this at-large election prob-
lem—well, I would have had other amendments which I will not offer
because of time, and I realize they would have been defeated. and these
amendments would have been on the question of annexation. stnggered
terms, and these things are all going to be in jeopardy when this goes
through. I think when State and local officials realize that, I think we
will be getting some sort of concern here in the Nation’s Capital. Now,
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these amendments would have been on at-large election, annexation
and staggered terms which will now be in jeopardy because of this new
legislation. This committee has already indicated they want to let at-
large elections be a suspect classification as regards our problem here.
and I presume they would feel the same way on annexations and stag-
gered terms, so I shall not, Mr. Chairman. pursue that point.

Mr, Chairman, my next amendment will deal with results tests that
we have here before us. We have been over this territory extensively.
I shall not bore myv distinguished colleagues by reciting the various
arguments against the results and effects test. I have indicated that this

‘morning in my opening remarks and others have commented on it,
and I suppose we have exhausted this subject perhaps to the point of
going ad nauseam.

What I would like to inquire of Senator Dole is on this results tests,
a very fundamental (i)oint, if he could just answer it for me, please. T
would appreciate it, does he envision results test here in his compromise
as being based upon the 15th amendment or the 14th amendment or
both or what? Where do we stand on this? T think the answer to that
is critical as to whether I might wish to offer some additional amend-
ments here, '

Senator DoLe. What we have done, as T indicated before, we have
kent the House language and we had added a section which, in cffect,
codifies White versus Regester.

Senator Kex~neny. If the Senator would vield. as T understand it. it
includes both the 14th and 15th amendments. We have implementing
powers under the 14th and 15th amendments, That has been reaffirmed
time in and time out by the Supreme Court. Basically we are
incorporating the White v. Regester case.

Senator Dork. That is correct. I am trying to find the specific
language. It covers both amendments.

Senator Fast. T think that is helpful to my decision. Here is my
point, Mr. Chairman. If, as Senator Dole and Senator Kennedy are
saying, it does involve the 14th amendment of White versus Regester,
on~c we get into the 14th amendment we have equal protection prob-
lems. T think we ought then. if we are going to go this road, I do not
agree with the analysis, but if that is what this committee is deciding
to do, and the majoritv of them. and T gather they are. since it is not a
15th amendment problem, which is race and color, and that is what I
thought was frankly the fundamental piece of legislation involved,
but once you introduce White v. Regester, once you introduce the14th
amendment, you onen up a whole new area of constitntional concern;
namelv the nrotection clanse of the 14th amendment which forbids un-
reasonable classifications, not only on the basis, of course, in this case of
racial color but also involving sex and religion. I would also like to
offer an amendment that would include sex and religion here, Mr.
Chairman, at broadening the coverage of this act.

_Senator HarcH. Mr. Chairman. could T comment on that?

“ Senator Easr. First. I wounld like to offer an amendment where sex
would also be included. I do not think if we are going to move in this
direction: of protecting results in ele~tions, it ought not be confined
strictly to race. It ought to include the sexes. Ultimately I think we
wonld want to make sure people are not excluded from results and
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effects based on religion. As James Madison warned in Federal No.
35, onco we go into this area, life gets complicated. Having agreed to
jump into it in the 14th amendment, we might as well bite the bullet
anl(.i cover those major categorics, not only of race but also of sex and
religion.

I am offering the amendment, and I will again cease and desist so
that we might vote on it dealing with sex.

[The amendment offered by Senator East follows:]

Section 3 is amended by striking the following: ‘“‘race or color” and by insert-
ing the following before”, or in contravention’ ; “race, color, or sex”

The CrrairmMaN. Any comment? Are you ready to vote?

Senator Easr. This would exteud the same protection to women that
you are extending in the case of race.

Senator KENNEDY. Does this put you down as a cosponsor of tlie
equal rights amendment ?

Senator East. Noj; it does not. But what I am yielding to is the in-
evitability of what this committee is doing. I am saying if they are
doing that, and the rationale is the 14th amendment, then we ought to,
of course, include these other categories, and I am sure they would
look favorably on this since they are so disposed to such things as the
ERA, as the distinguished Senator from Massachusetts is.

Senator Marimas. Mr. Chairman, it seems to me it is unwise prin-
ciple to legislate for problems that do not exist. Have there been any
problems of discrimination of this sort? There is one thing we do not,
need in this country, and that is laws that are not absolutely required.
This is somewhat reminiscent of the experience we had when Judge
Howard Smith moved the same amendment on the Civil Rights Act
of 1964. I believe, unless there is compelling evidence that there is a
problem of this sort, I would be constrained to vote against supplying
a remedy for a problem that does not exist.

Senator DENTON. Senator Mathias, if I may, I do not dispute your
major premise. I believe that the addition of women here was demon-
strated—well, I note there are only 2 women Senators in this body
of 100, and were we to include proportionality as a consideration one
would have to wonder whether or not there is a problem. Frankly, I
would have no problem with the President of the United States being
a woman. In fact, all things being equal right now, I do not know that
we could not use a Margaret Thatcher or a grandmother. She has a
lot more sense than most of us men have,

I agree with you. That has not been a voting discrimination prob-
lem in the sense that race has so I would probably vote against the
amendment. But it does raise that interesting point about proportion-
ality of representation respecting women.

Senator Simrson. Mr. Chairman, my problem here is what does this
do to preclearance? What does this do to preclearance calculations:
and figuring? We are back to the drawing board on that, are we not,
with this kind of amendment ?

Senator Easr. Senator, I see absolutely no problem whatsoever. The

-same standards that you are now applying to problems of race in vot-
ing, you would be applving to sex in voting. When the distinguished
Senator from Maryland says he does not see there is any evidence of a
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problem, I would simply say with women being 52 percent of the Na-
tion’s population, they come nowhcere representing that kind of per-
centage——

Senator MaTHias. We are talking about voters. We are not talking
about who gets elected.

Senator Kast, We are talking about effects and results, Senator. That
is the whole purpose of this. We will look at the final results. That
means you look at percentages. It means you look at what sort of
representation does the allegedly excluded group have in the final
product § That is what all this is about.

Senator Harcn. Would the Senator yield? I am going to vote
against his amendment, but I would like to observe that the chairman
of the Department of Government at the University of Virginia, Pro-
fessor Abraham, had this to say during the hearings: “Only those
who live in a dream world can fail to perceive the basic thrust and

urpose and inevitable result of new section 2.” I submit that this
“compromise” section 2 is not going to be any different in result or
effect, to use some terms that have been batted around. “It is to es-
tablish a pattern of proportional representation now based upon
race. Perhaps at a later moment in time, upon gender or religion or
nationality.”

So I am going to vote against this amendment because T disagree
with the present section 2, not primarily this amendment.

_ The CHamrMaN. Call the rolll).

The CLerk. Mr. Mathias.

Senator MaTHiAs. No.

The CLErk. Mr. Laxalt.

Senator Laxavt. No.

The Crerg-—Mr. Hatch.

Senator Harch. No.

The CLErk. Mr. Dole.

Senator DoLe. No.

The CLErRk. Mr. Simpson.

Senator Simpson. No.

The CLerk. Mr. East.

Senator EasT. Aye.

The CrLErg. Mr. Grassley.

Senator GrassLey. No.

The CLeErk. Mr. Denton.

Senator DenTON, No.

The CLerg. Mr. Specter.

Senator SPECTER. Aye.

The CLerk. Mr. Biden.

Senator BmeN. No.

The CLErk. Mr. Kennedy.

Senator KEnNEDY. No.

The CLErk. Mr. Byrd.

Senator BipEn. No by proxy.

The CLERE. Mr. Metzenbaum.

Senator Bmen. No by proxy.

The Crerk. Mr. DeConcini.

Senator Bipen. No by proxy.



105

The CLERk. Mr. Leahy.

Senator Leany. No.

The CLERk. Mr. Baucus.

Senator Baucus. No.

The CrLerg. Mr. Heflin,

Senator HerLIN, No.

The Crerk. Chairman Thurmond.

The CuairmMAaN. No. ,

The CLERK. The amendment fails 2 to 16.

The Crairman. Senator East, do you have other amendments?

Senator Easr. Yes. I think as I have indicated, the question of sex is
very pertinent here. We have a 14th amendment problem. Also the
question of religion I think is pertinent.

I think the question of religion involves also a substantive problem
in terms and effect of results in areas where you have groups of a domi-
nant religious character, perhaps Jewish, or whatever, that where you
have results or effects that do not to some degree reflect the general
cultural interests, that is a deficiency.

Again I am suggesting to include only race in these categories, and
I do not find, if you are talking about the 14th amendment and equal
})rotection——well, I find that arbitrary, contrary to the spirit and

etter of the 14th amendment.

The CHAIRMAN. Any other comments?

[The amendment offered by Senator East follows:]

Section 3 is amended by striking the following: ‘‘race or color” and by insert-
ing the following before *, or in contravention’ ; *'race, color, or religion”

The Crarrman. Call the roll.
The CLErk. Mr. Mathias?
Senator MaTHias. No.

The CLerk. Mr. Laxalt ¢
Senator Laxart. No.

The CLErk. Senator Hatch?
Senator HatcH. No.

The Crerk. Mr. Dole?
Senator Dore. No.

The CrLerk. Mr. Simpson ¢
Senator SiypsoN. No.

The CrLErRk. Mr. East ?
Senator East. Aye.

The CLERk. Mr. Grassley ¢
Senator GrassLey. No.

The CrLErK. Mr. Denton ¢
Senator DenTON. No.

The CrLerg. Mr. Specter.
Senator SPECTER. Aye.

The CrErk. Mr, Biden?
Senator BmrN. No.

The Crerk. Mr. Kennedy ?
Senator KexNEDY. No.

The CLerk. Mr, Byrd{
Senator Bmen. No by proxy.
The CLerk. Mr. Metzenbaum ?
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Senator Bmen. No by proxy.

The Crerk. Mr. DeConcini

Senator Bipen. No by groxy.

The CLErk. Mr. Leahy? -

Senator Leany. No.

The Crerg. Mr. Baucns?

Senator Baucus. No. -

The Crerk. Mr. Heflin ¢

Senator Herrin, No.

The Crerk. Chairman Thurmond?

The CuamrMAaN. No.

The CLErK. The amendment fails 2 to 16.

The CrAarMAN. Senator, do you have another amendment ?

Senator East. Yes, I do. I shall move promptly here, Mr. Chair-

man.,
Mr. Chairman, this next amendment T am offering deals with the
problem of the burden of proof under section 5. Let me state my posi-
tion here quickly, and I will happily fake the judgment of this dis-
tinguished group.

Mr. Chairman, currently the way this law is being applied in the
affected areas, 9 States and 12 others, including my own, 40 out of 100
counties in North Carolina, the burden of proof is not placed upon
the charging entity, the Government, the gentral Government, the
Attorney General, but the burden of prof has to be carried by the local
government officials.

Let me tell you very quickly, and then I will take my vote, one way
or the other, why I think it is ill-conceived and ill-founded.

First of all, there is a presumption of discrimination. Tt is the
affected entity that must offer evidence to get out from under it. T find
this particularly ironic in terms of the affected States, because in those
States it is the Democratic Party, interestingly, if I might inject very
briefly a partisan note, that controls the election apparatus. That cer-
tainly is true in my State of North Carolina. I do think State govern-
ment in North Carolina, which has been overwhelmingly controlled
by the Democratic Party, has a reputation for being antiprogressive
in this area. Yet they must carry the burden of proof to show that they
have not discriminated.

Now, whenever you have to prove that you did not do 1t, every law-
yer knows that makes an incredibly difficult problem of evidence and
presentation. You must anticipate all possible contentions of alleged
discrimination by the Attorney General. _

Now, every lawyer knows, and nonlawyer knows, that in Anglo-
American tradition the norm is that the burden of proof is upon the
charging entity. They can single out specific things, offer their proof,
and let the courts or whatever make their decision.

As this law currently exists in affected States, of which I am one, and
there are others on this committee in the affected States, I can appreci- .
ate thoso States who are not affected, and they say, oh well, ho-hum, let
those good chaps suffer, they deserve it. T would hope we are in a more
enlightened age in this committee and in the Senate as a whole, and we
will at least make some amends as regards how section 5 of the 1965
Voting Rights Act is being applied in the affected areas, the 9 States
and the 13 other partially affected, for a total of 22.
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T am asking that we return to the norm of Anglo-Amexlican jurispru-
dence, that burden of proof is upon the charging official. It is not upon

the accused. -

Again we must anticipate every possible contention, It makes it im-
possible to do it. It is again negative public policy. I am offering an
amendment which woulg change the burden of proof to the Attorney

"7 "(General, Justice Department, rather than to entities involved.

Mr. Chairman, I offer that amendment.

[The amendment offered by Senator East follows:]

On page 8, between lines 14 and 15, insert the following :

SEc. 2. Section 5 of the Voting Rights Act of 19685 is amended by inserting “(a)"
after the section designation, and by striking out all that follows “1972,” in such
section and inserting in lieu thereof the following: “the chief legal officer or other
appropriate official of such State or subdivision shall submit such qualification,
prerequisite, standard, practice, or procedure to the Attorney General. Such quali-
flcation, prerequisite, standard, practice, or procedure may be enforced sixty days
after submission to the Attorney General unless objection has been interposed by
the Attorney General. If the Attorney General interposes an objection, then such
qualification, prerequisite, standard, practice, or procedure may not be enforced
for an additional ninety days unless the Attorney General withdraws the objec-
tion, If during the additional ninety-day period the Attorney General institutes an
action in an appropriate United States district court for a declaratory judgment
that such qualification, prerequisite, standard, practice, or procedure has the pur-
pose or the effect of denying or abridging the right to vote on account of race or
color, or in contravention of the guarantees set forth in section 4(f) (2), then such
qualification, prerequisite, standard, practice, or procedure may not be enforced
until the United States district court enter final judgment denying relief or until
the Attorney General withdraws the action for declarutory judgment, or otherwise
withdraws the objection that had been interposed. Such qualification, prerequisite,
standard, practice, or procedure may be enforced at any time thereafter. Any
action under this section shall be heard and determined by a court of three judges
in accordance with the provisions of section 2284 of title 28 of the United States
Code and any appeal shall lie to the Supreme Court.

*(b) (1) It shall be the duty of the chief judge of the circuit (or in his absence,
tho acting chief judge) in which the case is pending immediately to designate
a panel of three judges to hear and determine the case. .

“(2) It shall be the duty of the judges designated pursuant to this subsection
to assign the case for hearing at the earliest practicable date and to cause the case ~
to bo in every way expedited.”.

On page 8, line 15, strike out “Skec. 2.” and insert in lieu thereof “Skc. 8.”.

On page 8, line 23, strike out “Sec. 3.” and insert in lieu thereof “SEc. 4.”,

On page 9, line 1, strike out “SEc. 4.” and insert in lieu thereof “Sec. 5.”.

On page 9, line 6, strike out “Skc. 5.” and insert in lieu thereof “SEc. 6.”.

The CrrArRMAN. Any comments?

Senator KeNNEDY. One brief comment. Under this existing proce-
dure, most of the jurisdictions that have made applications for change
have been able to meet this particular requirement. Tt has worked effec-
tively in place. Tt is understood by the various jurisdictions. There are
only a small number that have not been able to comply with it. Since it
is known and has been effective, T would hope that it would be main-
tained. T would hope the amendment would be defeated.

Senator East. I would simply respond and retort the comments that
the Senator from Massachusetts makes, that this has been incredibly
vexing and indefensible, and in good conscience, representing my
State of North Carolina, and T think to a considerable extent T would
speak for the affected States in this country, in the Southeast and other

arts, that this is a slap in the face. It 1s vexatious. It is no longer
efensible or justifiable. -

93-706 O - 83 - 8
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We ought to show at least some constructive positive attitude, even
a small olive branch of this kind, that their judgments, their record
does warrant the burden of proof now coming out of the Attorney
General’s Office, rather than the reverse.

Again, with all due respect to the Senator from Massachusetts, those
from the unaffected States, so typically I find in America today, con-
cerning the role of central government, that everybody is always casual
about legislation, Mr. Chairman, if their States are not affected. It is
always easy to say, let them plow down on them. My State is not in-
volved, they say. ,

It is a little bit like busing. You remember everybody thought it was
a good idea, as long as it was going on in North Carolina, South
Carolina, Georgia, Alabama, Mississippi, and Louisiana. When they
started doing it in other parts of the country, goodness gracious, there
were problems and complications. : :

All I am asking, Mr. Chairman, is that our area of the countrfr, and
those affected, this a very small, modest thing. Burden of proof: let the
Attorney General cza,rvxaY the burden. They have plenty of lawyers over
there that can do-it. We will try to defend ourselves in courts. Do not
treat us in what I think is a second class situation. That is what we

are doing.

. -Tam just communica,tini to you a southern feeling on this. I think

T am typical on it. I think it is a fair issue. Let them decide. This

- section 5 of the 1965 act is regional in application. and it is punitive.
- It is punitive, Mr, Chairman. You know it, and I know it, in terms

of application in South Carolina and in North Carolina, let alone the
rest of the South. :

The CaRMAN. Are there any other comments$

Call the roll. .

The CrLerk. Mr. Mathias?

Senator MaTH1AS. No.

The CrErr. Mr. Laxalt ¢

The CHAIRMAN, Aye by proxy.

The CLerg. Mr. Hatch$

Senator HaTcH. Aye.

The Cr.erg. Mr. Dole?

Senator Dovre. No.

The CLerk, Mr, Simpson {

Senator StmesoN. No.

The CLErg. Mr. East {

Senator EasT. Aye.

The CLErk. Mr. Grassley ¢

Senator Grassrey. No.

The Crerx. Mr, Denton ¢

Senator DENTON. Aye.

The Cr.erg. Mr. Specter?

Senator Specter. No.

The CrErg. Mr. Biden ?

Senator Bmex. No.

The Crerk. Mr. Kennedy?

Senator KennEDY. No.

The Crerx. Mr. Byrd.
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Senator BipEn. No by proxy.

The CLErk, Mr. Metzenbaum ?

Senator BipEn. No by proxy.

The CLerk. Mr, DeConcini?

Senator Bipen. No by proxy.

The Crerk. Mr, Leahy?

Senator Leany. No.

The CLERK. Mr. Baucus?

Senator Baucus. No.

The Crerk. Mr. Heflin ?

Senator HEFLIN. Aye.

Tho Crerk. Chairman Thurmond ? -

The CHAIRMAN. Aye.

The CLERK. The amendment fails 6 to 12.

Senator East. I shall move on. I know the group is anxious for
lunch and other things.

I would like to turn to the next amendment, which is already in your
folders, Mr. Chairman, and that is the venue amendment. It deals with
section 5 of the 1965 Voting Rights Act. I would appreciate a very
Lrief discussion on this, and then a vote. .

I feel as strongly on this as I do on burden of proof, perhaps more
so. The problem is what, Mr. Chairman? Again, under section 5 of
the 1965 Voting Rights Act the affected States have to come to the
District of Columbia, the district court, in order to get a hearing.

I know again those people from States not affected well, may not
be too interested. Let me just try to state our concern here, and what
will again be a double standard in this total act. ‘

Section 2 would not require it for the rest of the country, but sec-
tion 5 will require it as regards the affected States again, which I come
from one.

First of all, Mr. Chairman, I think it is an unfair assumption to
assume that the district courts in the districts involved cannot give a -
fair hearing. Mr. Chairman, you know as well as I do—you are a dis-
tinguished attorney—that you start with a proposition in Anglo Amer-
ican law that the place of trial is in the place where the alleged offense
is supposed to have taken place, unless you can offer compelling evi-
dence to the contrary, then you move the place of trial, change the
venue.

What we have done here is we have built into the 1965 law the pre-
sumption irrefutable that you can only try these cases in the Federal
District Court in the District of Columbia. Interestingly, I find those
supporting this proposition are in a rather strange position. These are
the very people opposed to the court stripping bill of jurisdiction.

‘What the 1965 law has done, and will continue to do, is you are strip-
ping away jurisdiction of the lower Federal courts in the affected areas
from hearing these cases. You have taken away their jurisdiction. Only
the district court in the District of Columbia can hear it.

If the assumption is that these district courts in the affected areas
simply lack impartiality to hear these cases, I think that is a very
serious indictment ; and if it is true, I think we ought to impeach those
judges and get them out of there, and get judges in there that can be
fair and impartial in this day and age.
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This presumption of prejudice is no lon%er a viable assumption in
our time, It is burdensome, Mr. Chairman. It involves cost and travel.
It is availability of witness problem.

To my point, Mr. Chairman, the normal procedure is in the ap-
propriate court of the United States. That 1s what my amendment
would do. If you want to change the venue, you would of course, as
always, have to show cause.

I end on this point, Mr. Chairman. The most perverse thing about
the current venue requirement is this. Under Anglo American law
what you are entitled to under the Constitution is a bias-free venue.
Interestingly, the 1965 Voting Rights Act so skews venue as to give you
a prej udicedV one. The assumption clearly is that the district courts in
the District of Columbia will lean in the direction of finding against
the affected States. That is one of the most wretched and tortured uses
of the venue problem of which I am aware. You skew the law to guar-
antee a venue where you are more likely to get a finding of guilt. It
is not even predicated upon the idea of a neutral venue. It is a prej-
udiced one against affected States. It is vexatious. It is unwarranted.
It is indefensible, in my judgment. The affected areas, I can tell you,
feel very strongly about this, Mr. Chairman,

I do not profess to speak for all Senators and Congressmen from
those areas; but I have had enough contact with them to know there
are an awful lot of people in the southeastern part of the United
States that are affected by this law that strongly agree with what I
am asking for. i

I offer the amendment to the committee for a vote.

[The amendment offered by Senator East follows:] ~

On page 9, between lines 7 and 8, insert the following :

SEc. 5. (a) Section 4(a) of the Voting Rights Act of 1965 is amended—

(1) by striking out “the United States District Court for the District of
Columbia’” each place it appears and inserting in lieu thereof “an appro-
priate United States district court”;

(2) by inserting “(except as otherwise provided in this subsection)” after
“accordance”,

(b) Section b of the Voting Rights Act of 1965 is amended—

(1) by striking out in the first sentence of such section “the United States
District Court for the Distict of Columbia” and inserting in lieu thereof “an
appropriate United States district court”;

(2) by inserting in the last sentence of such section ‘(except as other-
wise provided in this subsection)” after “accordance”.

(¢) Section 14 of the Voting Rights Act of 1965 is amended—

(1) by striking in subsection (b) “the District Court for the District
of Columbia" and inserting in lieu thereof “an appropriate district court”:

(2) by striking in subsection (d) ‘“the District Court for the District of
Colu:?'bla" the first time it appears and inserting in lieu thereof “a district
court” : .

— (8) by striking out from subsection (@) ‘“‘the District of Columbia’” the
second time it appears and inserting in lieu thereof “the district in which
such action for declaratory judgment has been brought” ; and -

(4) by striking out from subsection (d) “the District Court for the District
of Columbia” the second time it appears and inserting in lieu thereof “the
district court”.

(d) The amendments made by subsections (a), (b), and (c) of this subsection

shall take effect on August 6, 1982, -

On page 9, line 8, strike out “Sec. 5” and insert in lieu thereof “Skc. 6.

Senator Simeson. Mr. Chairman.
The CHAIRMAN. Senator Simpson.
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Senator Simeson. Mr. Chairman, some may know I have been very
supportive of all attempts to remove venue from the District of Co-
lumbia courts on issues that are of primary interests in the communi-

~rreeemepiemirarlrielr-these cases take place, garticular]y with regard to public
lands and other issues. But throughout that long haul, and Senator
DeConcini and I have joined together on that many times, and we
will have a hearing on the venue bill next week, throughout that we
have always excluded any reference to civil rights cases or actions.

I am looking a the language of my bill, where I deeply believe in
what the Senator is trying to approach with regard to venue, but I
also deeply believe in nothing we have ever done, or I have ever done,
is ever to have been construed to affect venue in an action relating to
civil rights.

In line with that T will not support the amendment. In all other
situations it would be very plausible and attractive to me. In this one
it would not.

Senator Bmen. Let us vote.

Senator East. Let me say again that I am prepared to vote. Then
I would like to offer an amendment, if that is the feeling of the com-
mittee, then I think section 2 ought to have the same venue require-
ment, and require them to come to.the district court here—section 2,
you see, we are going to extend this whole thing nationwide.

So now those cases ought to be tried here in the district court. I do
not see why you would have a double standard here, why you would
have section 5 venue requirement to come to the District of Columbia
for the affected States, and the rest of the good folks who are not
under that, but will now be under section 2, in terms of trial of their
cases, they go to the appropriate court, That is a double standard.

I am inquiring right now. I would be happy to put it in the amend-
ment, whether the Scnator from Wyoming would concur, because he
says specifically that rights issues are unique, whether he would agree
that under section 2 he would accept venue amendment that would
bring it to the District of Columbia. Is there some resson to accept
the judgment of Federal District Court in Wyoming as opposed to
the Federal District of Alabama? He will accept it in Wyoming, and
not Alabama? North Carolina has to come to District of Columbia,
‘and Alabama has to come to District of Columbia.

. It is a double standard. I will be candidwith you. The South resents
it, and they should. I am asking that we be consistent on this. This has
been my whole purpose all the way through here. So when we go out
* of here, however we vote on it, at least we have thought it through,
and we have hit the hard questions and made the decision. I will accept
your verdict on it. ' )

Right now we are going to have a double standard. There will be
one standard for vour area and one for mine, and another standard
for Simpson and Biden, and so on and so forth.

Senator Srmpson. I represent a State that has a couple of covered
jurisdictions under this. They will be coming to the District of Co-
Jumbia to do their labors. - .

I think the real issue which we come back to. however, is how we
ever got into this position in the first place. This s§uff never started
in my State. It did not start in the State of Wyoming. We were the
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first State to give women the right to vote. We have a large alien
population, and have a large Hispanic population, and they always
voted, and did not have to go through the rigamarole that brought
about the first case that got us here. '

When we are talking about voting rights, we are talking about civil
rights. It is pretty clear. That is where I come down.

enator Dore. Mr. Chairman, I would say that very briefly over the
last few years the District of Columbia court has developed some ex-
pertise. They have had about 25 bailout cases, and about 25 preclear-
ance cases. In addition, under the new law that I assume will be passed,
we hope to continue to promote uniformity: There are going to be more
bailout suits brought by jurisdictions throughout the country. There
are going to be several hundred eligible in 1984. ,

I do not know what Justice would say about the new bailout criteria,
they are %oing to be defending probably hundreds of suits at the same
time, and I think that is another factor. They are, in most cases, much
more convenient here. I think the fact that we have developed some
expertise, that we are going to have additional cases, and also, as I
understand, section 2 is a statute of general application. That is going
to be next. .

Senator KennNEpY. Senator, under 5, these are as the result of gov-
ernmental activities. And under 2, it is the result of individual activi-
ties. Tt seems to me, as the Senator from Kansas pointed out, develop-
ing expertise which they have, and also the universal application is
important.

I do not think in the course of these hearings we have had witnesses
or objections that were seriously raised during this period of time,

" other than more of a desire to change venue. We did not find there

were abuses, or that this particular provision was not affected.

Senator-DeNTON. Mr. Chairman.

The CuarMin.- The Senator from Alabama. o

Senator DExTON. The question of where all this started was raised,
and T agree that not only did discrimination in voting start in the
South, but T agree that slavery was the cause of the Civil War, I think
there would be unanimous vote in the South to the effect that they are
glad the North won. )

The point is that in the South they have been through the horror, and
they are coming out of it. And I think the aim of this Government
should be to assist them to come out of it, not rub their noses in the fact
that something started down there. It may have started down there, but
it has moved to Chicago, Detroit, other places, and is not being coped
with there as well as it is in the South. An imposition of double stand-
ard, on the basis of where it started, I find an indication of the kind of
spirit that is behind thespecifics of this new rewrite and as much as I
admire and respect my colleague, and T hope dear friend from Wyo-
ming, I wish that they would not be too reminiscent of where things
started, and rather think more about where things are, and where we
~ hope that they will go. L .

Senator SiapsoN. I agree with that, Mr. Chairman, That is why Isay
that they cover jurisdictions within my State. I am right in the ballpar
with you, but I sure would not retract one thing about what Isaid.

Senator SPECTER. On the issue of venue, I think asa neral matter it
ought to be localized. But when it comes to this particular issue, T think
it ought to remain in the District of Columbia. :
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The CrairmaN. The clerk will call the roll.

'The CLErk. Mr. Mathias. '

Senator Marthras. No.

The CLerk. Mr, Laxalt.

The Crzamrman. Aye by proxy.

The Crerk. Mr. Hatch.

Senator Harcu. No.

The CLerk. Mr. Dole.

Senator DoLg. No.

The CLERK. Mr. Simpson.

Senator Siypson. No. ‘ -

The Crerk. Mr, East.

Senator East. Aye.

The CLErk. Mr. Grassley.

Senator DoLk. No.

The CLErk. Mr. Denton.

Senator DENTON. Aye.

The CrLErk. Mr. Specter.

Senator SpecTeR. No.

The Crerk. Mr. Biden.

Senator BipEN. No.

The CrLerk. Mr. Kennedy.

Senator Kennepy. No.

The Crerk. Mr. Byrd.

Senator Bien. No.

The CLErRk, Mr. Metzenbaum.

Senator BipeEwn. No.

The CrLerk. Mr. DeConcini.

Senator Bipen. No.

The CrLErk. Mr. Leahy.

Senator Leany. No.

The CLerk. Mr. Baucus.

Senator Baucus. Aye.

The CreErk. Mr. Heflin.

Senator HeFLiN. Aye.

The Crerk. Chairman Thurmond.

The CuarrmaN. Aye. .

Senator GrassLey. Could I change my vote or vote no by person in-
stead of by proxy?

The CHammaN. Yes.

The Crerg. The amendment fails 6 to 12.

Senator Easy. Mr. Chairman, one other quick amendment here, Mr.
Chairman, dealing with the question of venue:

On the basis of this vote on section 5, the affected areas of venue
strips away the jurisdiction of the Federal courts and other parts of
the country to hear the cases, I would like to apply the same standards
of section 2 and add the following section to section 2:

[The amendment offered by Senator East follows:]

Add the following to section 2:

“In cases arising under section 2 of this Act venue shall lie only in the United
States District Court for the District of Columbia.” »

That will make section 5 and section 2 under the same venue provi-
sion and everyone will come here. I think it will show good faith of the
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committee, that we do not think the district courts in the rest of the
country are capable of handling it in an impartial way, because that
is the import of the last vote. We shall now agree to join hands, We
come together, and all of these cases will be adjudicated in the District
Court for the District of Columbia.

I would prefer that we leave it to the appropriate court, but having
turned me down on that, let us all join together and turn here to the
Federal District Court in the Federal District of Columbia.

Senator KenxnNepy. Under 5, it is the Justice Department, and
under section 2, these are individual cases that can be brought in
various jurisdictions where the Justice Department is not involved.

Section 2 has nationwide application. Are we going to have the
Justice Department running all over the country. It is a different
situation.

The CHAIRMAN. Any other comments ¢

Call the roll.

The CrLerk. Mr. Mathias.

Senator MaTur1As. No.

The CLerg. Mr. Laxalt.

The Cuarrman. No by proxy.

_The CrLerk. Mr. Hatch.

Senator HarcHu. No.

The Crerk. Mr. Dole.

Senator Dore. No.

The CrLERk. Mr. Simpson.

Senator Simpson. No.

The CrLErk. Mr. East.

Senator Easr. Aye.

The CLerk. Mr. Grassley.

Senator DoLk. No.

The CLeErk. Mr. Denton.

The CuaiRMAN. Aye by proxy.

The CrErk. Mr. Specter.

Senator SPECTER. Aye.

The CLErk. Mr. Biden.

Senator Bmen. No.

The Crerk. Mr. Kennedy.

Senator KEnnEepY. No.

The CLerk. Mr. Byrd.

Senator BmmEN. No by proxy.

The CLErg. Mr. Metzenbaum.

Senator BipEn. No by proxy.

The Crerk. Mr. DeConcini.

Senator BipeN. No by proxy.

*The CrLerg. Mr. Leahy.

Senator Leany. No.  _

The Crerk. Mr. Baucus.

Senator Baucus. No.

The Crerk. Mr. Heflin.

Senator HerLIN. No. ' _ -

The CLErk. Chairman Thurmond.

The CuarMaN. Aye.

The CrErk. The amendment fails 4 to 14.
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Senator East. I have one final amendment, and then we shall be
finished. ' :

First, I would like to acknowledge that on this amendment Senator
Cochran of Mississippi has alreac%y introduced it in the Senate for
consideration as a separate bill. I commend him for that. I wish to
publicly acknowledge it. .

It deals again with section 5 of the 1965 Voting Rights Act. Before
I present this amendment, Mr. Chairman, because that will end my
presentation here, I would like to publicly commend the chairman for
the great patience and leadership he has shown. I also wish to com-
mend Senator Hatch for the very distinguished leadership he has
shown on his subcommittee and all the members of that subcommittee.
1 would like to thank publicly every member of this committee, includ-
ing our very distinguished opposition, who has been willing to move
through this with us. The only thing I will admit is we did not have
more extended discussion. Whether that indicated hurriedness to get
thro&xgh or whether that indicated, well, I do not know what it indi-
cated.

The CHAIRMAN. We are not hurrying you. We do not have to finish
this bill today. :

Senator East. I want to thank them for their indulgence in this. 1
would like to think in putting this series of amendments that we have
some way or other at least strengthened our understanding of what we
are doing and where we are going. .

My final amendment deals with nationwide application of section
5 of the 1965 Voting Rights Act. )

Mr. Chairman, at the time the 1965 Voting Rights Act was voted in,
vou had a set of circumstances that the Congress and the President in
its infinite wisdom needed to be dealt with. I would submit in the
vear 1982 those circumstances have changed enormously To single out
a certain section of the country for regional application of the law 1
think is no longer the sensible under current circumstances. The law at
that time was temporary for 5 years. It has been extended now for 17
years, and we are talking about going on for an even greater period of
tlime, totally oblivious to whether any change has taken place down
there.

‘Mr. Chairman, I know again you are a distinguished student of the
Constitution. You start with the normal concept that every State has
a so-called equal footing. It is the equal-footing doctrine and unless
you have compelling and overriding evidence to the contrary. Today
we no longer have that evidence, assuming we had it at the time, All
I am asking is that we now take section 5 and we apply it nationwide.
Again it would show good faith. It would be a positive step of indicat-
ing our concern for voting free of racial prejudice or bias or whatever.
It is now equal to our concern in the Southeastern part of the country.
What this amendment would do, and again Senator Cochran will be
offering it ultimately as a bill on the Senate floor as a whole, is to ex-
tend the provision, section 5 of the Voting Rights Act of 1965, to the
entire country

Senator Bipen. Let us vote. Mr. Chairman,

Senator HerLIN. I have an amendment which is different from his
which would give nationwide coverage which T intend to discuss after
Senator East completes his amendments. My amendment basically is
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different from his in that it would cover those areas that are not cov-
ered by sections 4 and 5 and would cover jurisdictions that are bailed
out if there is a bailout. My amendment basically is based on the idea
of notice and complaint, that it does not carry with it the cumbersome
and, in effect, bureaucratic approach that section 5 has. Each State that
would be covered under my amendment would be required to keep a
registry of any change in any Voting Rights Act. Any person or orga-
nization that wanted to be notified of any change would file with the
official of the State, like the Secretary of Stdte, and any time there
would be’a change in the voting rights procedure or mechanism, you
would have to file this with the Secretary of State and run a publica-
tion in the local jurisdiction for two consecutive weeks. The Secretary
of State or the one that kept the register would then notify the Attor-
ney General. The Attorney General would then investigate, and if the
Attorney General felt there was a violation, then the Attorney General
would go into court. He would not have the matter of preclearance
involved in it. It would only be raised in the event there is a complaint.
Notice would be given to all people concerned who want to be notified
about it. There would be a publication in the local newspaper. Under
the amendment that I have, it would not mean that the Attorney Gen-
eral would be burdened as arguments have been made about the burden
would follow if you would apply section 6 nationwide.

I intend to discuss my amendment further after Senator East fin-
ishes. But, with that in mind, T will probably vote against Senator
East. T think it ought to be applied nationwide, but in a less camber-
some manner and in a manner that can still protect voting rights, but
do so without the cumbersome and bureaucratic approach that section
5 now has,

Senator Bmex. Let us vote on the East amendment, Mr. Chairman.
thhenCHAIRMAN. Any further comment? If not, the clerk will call
theo roll.

- [The amendment offered by Senator East follows :]

Between line 25 on page 8 and line 1 on page 9 Insert the following:

SEc. 4. Section 5 of the Voting Rights Act of 1965 is amended by inserting after
“November 1, 1972,” the following: “or whenever a State with respect to which
no prohibition set forth in section 4(a) based upon a determination made under
section 4 (b) ia in effect shall enact or seek to administer any voting qualifications
or prerequisites to voting, or standard. practice, or procedure with respect to

voting different from that in foree or effect on August 6, 1982".
Redesignate succeeding sections aecordingly.

The CrLErk. Mr. Mathias.
Senator MaTH1AS. No.
The CLerk. Mr. Laxalt.
The CramrMAN. No by proxy.
The Crerk. Mr. Hatch.
Senator Harcn. No.

The Crerg. Mr. Dole.
Senator Dore. No.

The CLErk, Mr. Simpson.
Senator Simpeson. No.
The CLerk. Mr. East.
Senator Easr. Aye.

The CLErk. Mr. Grassley.
Senator GrassLey. No.
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The Crerx. Mr. Denton.

The CHAIRMAN. Aye by proxy.

The CLerk. Mr. Specter.

Senator SpecTER. No.

The CLerg. Mr. Biden.

Senator Bmen. No.

The CLerk. Mr. Kennedy.

Senator KeNnNeDY. No.

The Crerg. Mr. Byrd.

Senator BioEN. No by proxy.

The CLerg. Mr. Metzenbaum.

Senator Bipen. No by proxy.

The Crerk. Mr. DeConcini.

Senator Bipen. No by proxy.

The CLerk, Mr, Leahy.

Senator Leany. No.

The CLerk. Mr. Baucus.

Senator Baucus. No.

The Crerg. Mr, Heflin.

Senator HerLIN. No. ,

The Crerk. Chairman Thurmond.

The CHAIRMAN, Aye.

The Cr.erk. The amendment fails 3 to 15.

The CraIrMAN. Senator East, do you have any other amendments?

Senator East. I have no further amendments. -

Thé CrARMAN. Senator Heflin.

Senator HerLIN. I have explained mine. I have been able to observe
that I do not believe the committee right now has enough time to study
and to give my amendment the votes to pass it. I am not going to offer
it at this time, but I will reserve my right to offer it on the floor. Since
time is short, I believe possibly we can vote the entire bill out as of now
before the time runs out.

Senator BmeN. I move we vote the bill out.

Senator HarcH. I ask unanimous consent that an article from the
New York Times, May 3, 1982, be placed in the record at this point.

The Cra1rMAN. . Without objection, so ordered.

[The article referred to follows:]

[From the New York 'Ftmes, Mar, 3, 1982]

VoriNae RiGHTS8 ADVOCATES IN SOUTH PRESSING CHANGES IN REDISTRICTING

(By Reginald Stuart)

ATLANTA, May 2.—Georgia and Mississippl are waging tough court battles with
the Justice Department over their Congressional redistricting plans, which the
Government contends diseriminate against black voters.

In Mississippl, the confrontations have forced the postponement of-primary
elections for the House of Representatives, and they may force Georgla to delay
primaries in two distriets. ‘

The two states are the latest to be forced to reassess reapportionment plans
and thelr effect on black voters in the face of opposition from the Government and
voting rights groups.

Such opposition was a factor in decisions by North Carolina, South Carolina,
Texas and Virginia to redraw thelr plans for Congressional redistricting or legis-
lative reapportionment. In three of those states, the plans resolving the differ-
ences were imposed by panels of Federal judges.
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ARGUMENT FOR VOTING RIGHTS ACT

Lawyers whe deal with voting rights cases say the new round of legal-battles
in the South is evidence of continued discrimination against blacks. ‘I'he course
of redistricting and reapportionment in recent weeks, they say, gives further cred-
ence to arguments that Congress should pass the strongest possible extension of
the Voting Rights Act.

The challenges to the plans are being made under a section of the 1965 act that
gives the Justice Department final approval of changes in election procedure that
may affect black or minority voters and allows it to reject any change that would
dilute minority voting strength.

Defenders of the state plans say the challenges are unfounded. Jerris Leonard,
a Washington lawyer who has represented Mississippi, North Carolina and Texas
in their redistricting cases, discounted the complaints by voting rights activists
as smokescreens for a few blacks seeking personal political gain,

RACE FACTOR DOWNPLAYED

“I wouldn't attribute race as being the overriding legislative jurpose in any of
those states,” he said.

“Individual black politicians are becoming very sophisticated and are using
the system, and that's good,” said Mr. Leonard, who served as the first head of
the Justice Department's Civil Rights Division in the Nixon Administration.
“They are going to go for everything they can get in the system, and they should.

“So I'm not saying their charges are politically unfounded. But don’t go posing
for holy pictures when your motives are purely political.”

When plans for redrawing of political boundaries based on new census data
began to emerge, they were accused of diluting or minimlzing black voter strength.
The challenges have yielded mixed results.

For example, in Virginia, the Legislature held 14 speclal sessions and adopted
five reapportionment plans before satisfying the Government and voting rights
advocates. Under the new plan of single-member districts, the number of House
districts with a majority of blacks increased to nine from four, and the number
of majority black Senate districts rose to two from one. Currently, one state
senator out of 40 is black and four of 100 representatives are black in Virginia,

a state that is 18.9 percent black.
TOUGHEST BATTLES IN 2 STATES

The tougiiest battles are being fought in Georgia and Mississippi.

At issue in Georgia is whether two Atlanta area districts, the Fourth and the
Fifth, were drawn by the State Assembly to dilute Llack voting strength. The
Justice Department objected to the plan, basically asserting that it did not
maximize black voting strength in the Fifth District.

The Legislature redrew the district to increase the black population to about
57 percent, but it discarded a plan by state Senator Julian Bond to increase the
black percentage to about 69 percent.

A panel from Federal District Court in Washington agreed last week to hear
the state’s case, which argues that no racial motive was involved.

Mr. Bond’s plan has led many whites to accuse him of trring to create a dis-
trict in which he could run and win. In a recent editorial, The Atlanta Journal
attacked the Justice Department's action, saying it was “solidifying proportional
or quota representation for minorities.”

“We see a huge difference between a Voting Rights Act and a Guaranteed
Election Act, which is what the Justice Department is making it,” the editorial

went on.
OPPORTUNITY FOR COMMUNITY

In response, Mr. Bond said in an interview: “I want this cohesive community
to have an opportunity to elect a candidate of their choice. White people see
nothing wrong with having a 95 percent white district. Why can’'t we have a
69 percent black district?” . '

In Mississipp!, the Justice Department has objected to a “least change” reap-
portionment plan, which left Congressional distriets mostly untouched. The de-
partment said it objected because it had not reviewed the plan under which the
current representatives were elected, as required by the Voting Rights Act.
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It also asserted that the new plan fragmented the black population in the Mis-
sissippi Delta and dfluted its voting strength.

Black lawmakers had pushed unsuccessfully for creating a majority black
district in the heavily black Delta.

Last Monday, a three-judge panel ruled that it would impose a redistricting
plan.

Mr. TLeonard ssld race was not an issue in the Mississipplans’ plan. “They’ve
got five incumbents they like,” he said, “and don’t want to mess them up.”

The CrrairyMan. We have a letter from the Attorney General here.
Without objection, we will place that in the record.
[ The Attorney General’s letter follows:]

OFFICE OF THE ATTORNEY GENERAL, «
Washington, D.C., May 4, 1982.
ITon. STROM THURMOND,
Chairman, Comméitiee on the Judiciary,
U.8. Senate, Washington, D.C.

DEAR MRr. CHAIRMAN : Thank you for your inquiry concerning the compromise
language proposed for Section 2 of the Voting Rights Act.

In testimony before the Subcommittee on Constitutional Rights of the Senate
Judiciary Committee earller this year, I praised the Voting Rights Act as “the
_centerpiece of those legal protections that guard against denials or abridgments
of the right to vote' and urged the Congress to extend the vital protections of the
Act for an additional and unprecedented ten-year period. These views were sub-
sequently echoed in testimony by Willlam Bradford Reynolds, Assistant Attorney
General for the Civil Rights Division. At the same time, both I and Assistant
Attorney General Reynolds expressed strong reservations about a House-passed
amendment to Section 2 of the Act, which would eliminate the existing require-
ment of proving discriminatory intent and replace it with a standard of proof
based solely on ‘“results.” Our principal concern—shared by many respected legal
scholars, members of Congress and others—was that adoption of the vaguely
worded “results” test in the House bill would invite a statistical analysis under
Section 2 of the Act and thus call into question the validity of any election sys-
tem in the country under which candidates backed by the minority community
were not elected in numbers equal to the group's proportion of the total popula-
tion. Such a system of proportional representation strikes at the heart of our
Nation’s commitment to traditional principles of popular sovereignty and repre-
sentative democracy.

We are pleased that members of the Senate Judiciary Committee considering
the Issue recognized the seriousness of this concern. During the course of con-
sideration of the Voting Rights Act it became clear that no legislator intended to
Act to be interpreted as requiring a system of proportional representation.
Accordingly, members of the Senate Judiciary Committee developed the
bipartisan compromise amendment to Section 2 in order to preclude any such
interpretation. -

The Department has reviewed and analyzed the compromise language pro-
posed for Section 2 of the Act, and we believe that the express provisions of the
compromise amendment foreclose the possibiilty of an interpretation requiring
proportional representation, In addition we are pleased that the members of
the Senate Judiciary Committee have returned the emphasis of the Voting Rights
Act to its proper focus on equal access to the political process and away from
an undue emphasis on the results of any particular election. In our view this
48 far more faithful to the protections accorded all individuals under the Fif-
teenth Amendment. Accordingly, the Department supports the compromise amend-
ment to Section 2, _

We applaud this sincere bipartisan effort to address the Department's con-
cerns regarding Section 2 of the House-passed amendment to the Voting Rights
Act, and urge the full endorsement of the compromise amendment to Section 2
by both Houses of Congress. . -

Sincerely, -
WirLiaM FRENCH SMITH,
Attorney General.
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The CHAIRMAN. Are there any other statements{ .

Without objection, I understand Senator Specter has an opening
statement that will be placed following the opening statements at the
beginning of the hearing, ) _

Senator Specter’s statement was inserted at the appropriate place

in the record :]

The Czamman. Does anybody else have a statement ?

Senator Simpson. I would just say I appreciate the thoughful work
of Senator East. He is a scrapper and I admire that. I have nothing

more to say.
The CramMAN. I have a brief statement I want to make before we

close.

We have come now to the final question of whether this bill, as
amended, should be reported to the Senate. Foremost in my mind is
the need to assure all Americans that the right to register and vote
will be protected against discrimination of any kind.

I have been concerned that the bill in the form before us might not
provide enough protection against proportional representation, but
Senator Dole’s response to questions on that subject has given me some
confidence that his amendment is intended to respond to the charge
that proportional representation will result from this legislation.

I remain concerned that the bill does not contain a truly reasonable
bailout provision which would provide an incentive for concerned
jurisdictions to eliminate any vestige of discrimination. I am also
concerned that the preclearance provision of section 5 may remain in
cffect for another 25 years. In my opinion, a 10-year period would
have been more than adequate in Fight of the progress that has been
made in the concerned jurisdictions.

Nevertheless, the bih in the form before us is some improvement
over the bill passed by the House and I have repeatedly stated my
commitment to see that this legislation is considered as expeditiously
as possible. Therefore, I am going to vote to report the bill in its pres-
ent form to the Senate, while expressly reserving my right to seek
improvements on the floor. I sincerely hope that after this further
gonsideration I will be able to vote in favor of final passage in the

enate.

Isthere a statement by anybody else{

Senator Dore. I want to thank the chairman for his many courtesies
extended to me and for that statement just made. I would like per-
mission to add some material to the record which I think will further
indicate the intent of our amendment which I think would satisfy the
chairman, and also announce that Senator Wallop, Senator D’Amato,
Senato;l Gorton &nd Senator Goldwater are now supporting the
proposal.

Senator Bmen. Let us vote.

The CHaTRMAN. Is there a statement by anyone else ?

Senator Kennepy. T would like to add a statement after the vote, but
I would like to include it as if it were done before.

The Ciamrman. Senator Kennedy has a statement after the vote.
Without objection, that will be printed. ‘

[ The statement of Senator Kennedy follows:] ,

hThe C;L\IRM.\N. Does anvone else have a statement hefore or after
the vote?
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Senator MaTHIas. After.

Senator LLeany. After.

The CHamryaN. Does anvone else have a statement before or after?
Senator HErrLiN. T may have a statement.

The CramrMaN. Senator Heflin,

[ The statements referred to follow :} -

STATEMENT OF SENATOR PATRICK J. LEAHY BEFORE THE SENATE JUDICIARY
COMMITTEE, ON THE VOTING RIGHTS ACT, APRIL 29, 1982

It is unlikely that any visitor to this Committee chamber or an observer
sitting in the Senate gallery would characterize us as a group of revolutionaries.
Yet, the Congress less than 20 years ago accomplished through reason and rebate
what most other societies have only been able to bring about through violence
and bloodshed, the enfranchisement of a minority that began here as slaves and
prior to 1965 were still second class citizens in many parts of the country.

This morning, we take .another step in this peaceful revolution. As the first
Voting Rights Act was a product of its time, so is the bill we have before us
today. In reenacting this critical legislation, it is important to note that the work
of the Voting Rights Act is not complete, and the idea that the franchise is
available to all Americans equally has not yet become a reality.

I support S. 1992 as introduced, which is the same bill that passed the House
by a 389-24 vote, after. The House wrestled for a long time over the issue of
preclearance under Section 5 of the Act. Under the present law, all jurisdictions
become eligible for bailout at the same time, and a state that i{s entirely covered
is required to bailout as a unit. Based on actual experience, these provisions
seemed unfair to many House Members, and they called for improvements.

But it is one thing to improve the preclearance section of the Voting Rights
Act and quite another to even think of eliminating it, either explicitly or through
“improvements’” that disable it.

Section 5 of the Act was the force that made the Voting Rights Act of 1965
work, where earlier laws in 1957 and 1960 seemed to founder. The requirement
to preclear voting changes was the beginning of a process that saw more than a
million black Americans register to vote between 1965 and 1972. No longer could
a state hope to retain discriminatory election schemes by fighting in court year
after year, only to shift to another equallly discriminatory scheme when the first
one was shot down by a federal judge. Preclearance meant that the apparently
neutral change in a voting law that actually discouraged or prevented minority
citizens from casting their ballots would be scrutinized before it took effect.

Section 5 has not proyved to be the bureaucratic nightmare that was sometimes
predicted—or hoped for—back in 1965. The past record of the Justice Depart-
ment through several administrations has been exemplary, with plainly non-
discriminatory changes being processed in 60 days or less in most cases.

It is understandable, nevertheless, that states and counties that have elimi-
nated discrimination want to bail out of the Section 5 process, however fair and
expeditious it may be. There are some who fear that the compromise worked out
in the House on the bailout issue 18 too easy to use and that the bailout will
be too broad. There was criticism in the Constitution Subcommittee hearings that
the tests are too stringent. I helleve that liberalized ballout is a chance worth
taking, because it stresses initiatives that states and counties can take to elimi-
nate discrimination and does not simply wait for the passage of time, The bail-
out compromise is a product of experience and hope, and I support it fully.

Perhaps the major issues before this Judiciary Committee is the question of
intent under Section 2 of the Act. If Sectfon b5 is_the engine that drives the Act
and renders it enforceahle as a practical matter. Section 2 is still the basic
protection against discriminatory practices. Preclearance does not cover all areas
and may not resolve every threatened violation where it does apply. Preclearance
is designed to stop voting diserimination before it can start in covered jurisdie-
tions, and Section 2 is calculated to end it whenever and wherever it is found.

The change in Section 2 proposed by the House bill and embodied in ‘8.1992
is a sensible one in light of the history of the Voting Rights ‘Act. ana it 1s regret-
table that the Constitution Subcommittee did not see fit to retain the change. It
provides that a practice which results in a denial or abridgement of voting
rights 18 prohibited. The reason for this amendment is not to tighten the law
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but to respond to the Supreme Court's Mobile v. Bolden decision, which is the
grstiSupreme Court case to read a requirement of intent into the application of
ection 2. _

I am all too familiar with the ambiguities of the word “intent” as a former
prosecutor in Vermont operating under typical criminal statutes, where the ele-
ment of intent is usually crucial to the outcome of a prosecution. I was glad to
work under a system of law where innocence was ardently presumed and where
proof of intent protected individual rights by barring casual prosecutions. But
I am convinced that the Bolden intent test is not needed to protect the rights
of .governments, and if applied in Section 2 cases will render Section 2
unenforceable.

Intent is hard enough to prove as applied to a natural person, because the
pattern of individual conduct is often an ambiguous guide to the individual's
intent. Even the often cited “smoking pistol” fails to clarify intent in some cases.
And deriving intent from a person’s spoken words is difficult because the words
are usually indirect and rarely tell us, “I meant to do it because . . .”

The decision in the remand of Bolden by the Federal District Court of Alabama
is & painful illustration of how the intent test can turn a search for the truth
about the openness of an election system into a battle over ancient municipal
records. Though the Bolden plaintiffs prevailed in this case, the demands made
on them were excessive. Others may not be able to meet them.

Not only the best but perhaps the only proof of discriminatory purpose is dis-
criminatory result. Not disproportionate result, as some have said Is the secret
agenda of the new Section 2, but discriminatory result. It has been hard for
plaintiffs to show that at-large elections were discriminatory where dilution of
voting strength has been the basis for a Section 2 action. In the decade before
Bolden, the courts had fashioned tough standards of proof. and the small num-
ber of cases actually brought to trial since 1965 attests to the fact that the flood-
gates would not be opened by a return to the jurisprudence that applied before
Bolden. B

The amendment to Section 2 will continue to ask, as before, whether a par-
ticular election scheme, as a product of its normal operation, isolates racial or
language minorities within the political system and denies them access to political
power in a practieal sense.

It is the opportunity to participate, not the actual use of that right, which is
crucial. But if minorities are denied the opportunity to get to the ballot box, it is
no answer to an attempt at correction that the denial is advertent or wedded
to events in the dim past. Once a denial is estabilshed—and not simply a dis-
proportionate result—it makes no sense to say we will not right the injustice
because there is no evidence that anyone planned it that way. -

Bolden v. Mobile has changed the Voting Rights Act, and I believe that we must
change the words of Section 2 in order to preserve its meaning. And I hope that
in marking up S. 1992 we proceed at full speed and without interruption, for time
is short and history is looking on.

Senator BipeEx. Let us vote.
The CuairmMaN. The clerk will call the roll.
The CLErk. Mr. Mathias. .
Senator MaTHIAs. Aye.

- The CLerx. Mr. Laxalt. _
The CuairMan. Aye.
The Crerk. Mr. Hatch.
Senator Hatci. Aye.
The CLeErx. Mr. Dole.
Senator DoLe. Aye.
The CrLerk. Mr. Simpson.
Senator SiMpsoN. Aye.

. The CLerx. Senator East.
Senator East. No.
The CrLeErk. Mr. Grassley.
Senator GrassLEY. Aye.
The Crerk. Mr. Denton.
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The CHAIRMAN. Aye, reserving the right to change in the Senate.

The CLErk. Mr. Specter.

Senator SPECTER. Aye.

The CLerg. Mr. Biden.

Senator BIDEN. Aye.

The CLerk. Mr. Kennedy.

Senator KENNEDY. Aye.

The CLerk. Mr. Byrd.

Senator BipEN. Aye by proxy.

The CLerk. Mr. Metzenbaum.

Senator BmeN. Aye by proxy.

The CLErk. Mr. DeConcini.

-Senator BieN. Aye by proxy.

The CrLerk. Mr. Leahy.

Senator LEany. Aye.

The CLErk. Mr. Bauous. -

Senator Baucus. Aye.

The Crerk. Mr. Heflin.

Senator HEFLIN. Aye.

The Crerk. Chairman Thurmond.

The CralrmMAN. Aye.

The Crerk. The bill passes, as amended, 17 to 1.

Senator Bipen. Before we adjourn, I would like to ask unanimous
consent that any Senator who wishes to make any statements about this
bill be able to put it in the record as if stated before the final vote.
That is what I would ask unanimous consent to do.

The CuamrMaN. Without objection, it is so ordered.

Senator BipEN. A second point. T would also ask that the prevail-
ing side have their report prepared within 3 days and that we
be prepared to go to the floor——

- The CHAIRMAN. I think we had better allow a little more time.

Senator East. I wanted to make sure that in terms of the record
that I would be protected for getting additional views. ‘

The CuamrMmaN. I think we had better allow 10 days on this. This
is a very important matter. S

Senator East. Appreciating your desire to move, I want to preserve
my right to make sure that this record is complete.

The CuarMAN. We will allow 10 days for both sides.

Senator BmEN. A total of 10 days. Can we make it 7 days?

The CHamrmAaN. I want to cooperate with you in any way I can, but
I think we better make it 10.

Senator East. I would prefer 10 days.

Sena?tor MatH1as. You want the prevailing side to draft. the initial
report

The Cuarman. The prevailing side will draft the initial report, I
am going to ask the chairman of the Constitution Subcommittee, who

handled the bill all the way through, to submit the report to the Sen-

ate. I want to ask you to do-that and act-as floor inanager of the bill;
Senator Dore. Mr. Chairman, since it was a substitute which, in
effect, was adopted by a vote of 14 to 4, which is really the same thing
we just had, which was 19 to 1, I would hope that those of us—be-
cause there were four people, including the subcommittee chairman

93-706 O - 83 - 9
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who voted against the substitute—if those of us who offered the sub-
stitute will have an opportunity to have some input into the report.

The CHAIRMAN. Absolutely.

Senator KeNNEDY. Can you clarify that

. The CaammaN. All of those who voted for the bill on the prevailing
side will have input into the report.

Senator DoLe. We do not want the report dictated by somebody
who really opposes it.

The CHAIRMAN. That will not be the case.

Senator MaTH1As. Can we submit & draft? It seems to me that
those of us who were working for the compromise could submit a
draft, at least the beginning. '

Senator HarcH. Mr. Chairman, we will straighten that out. X sup-
port the bill. I did not support the Dole amendment. We will
straighten that out and it will be fairly described in the report. :

The CuarrMAN. I do not think there will be any trouble. Senator
Hatch is very fair. He has worked hard all the way through.

Senator DorLe. I want to make certain they understand we want to
work together.

Senator Hatcu. We will work together.

The CHAIRMAN. The committee stands adjourned.

[Whereupon, at 2 :09 p.m., the committee adjourned.]

PREPARED STATEMENT OF SENATOR ARLEN SPECTER AFTER FAVORABLE CONSIDERATION
orF 8. 1992 BY THE SENATE COMMITTEE ON THE JUDICIARY

I am pleased that the amendment to S. 1992 establishing a “totality of circum-
stances” test for violations of section 2 of the Voting Rights Act and the bill, as
amended, both received the overwhelming endorsement of this Committee.

It is a significant achievement that this Committee has endorsed this expan-
sion of protection for the voting rights of racial and language minorities. With
the passage of this bill, their fundamental rights to vote and have their votes
equally counted will no longer be subject to the onerous proot of purpose required
by the plurality in Mobile v. Bolden to establish a claim of constitutional viola-
tion. The Committee’s actions are testimony to the high regard with which all
voting rights and minority rights are held.

With the President’s strong, personal endorsement and the growing number of
Senate cosponsors, this measure should now proceed to speedy passage. With
the continued cooperation of our colleagues in the House, whose earlier action
created the momentum for successful Committee consideration, we should now
be able to meet our August deadline and fulfill our legislative responsibility.

I join in the laudatory expressions already directed toward the Chairman of
the Committee for his steady stewardship of this matter. His fairness and
leadership in the long and difficult proceedings that culminate today are greatly
appreciated.
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PART 2. ADDITIONAL STATEMENTS
PREPARED STATEMENT OF GRIFFIN B, BeLL

Mr. Chairman:

My name is Griffin B. Bell, I am a practicing lawyer
in Atlanta and have served as Attorney General of the United
States and as a Judge .on the United States Court of Appeals
for the Fifth Circuit.

You have requested my views on the Voting Rights Act
of 1982.

I am familiar with the Voting Rights Act and have
been since its passage in 1965. In addition, I partici-
pated. as a judge in several cases vindicating the right
of black citizens to vote prior to the passage of the
Voting Rights Act.

My problem with the Voting Rights Act, as it is pro-
posed for extension, and .as it has existed since its incep-
tion, is with the preclearance procedure (Section 5), which
requires that judicial relief be sought in the Federal
District Court for the District of Columbia rather than in
the courts of the district and circuit where the issue in
question exists. The federal judges in the Fifth Circuit,
for example, were vindicating the rights of black citizens
to vote long before Congress acted. It is a departure from
the equal protection of the law and a disparagement which
stigmatizes judges in the regions covered by the Act to re-
quire that relief be sought only from judges in the District
of Columbia. It seems to me that a fair law would allow re-
lief to be sought in the District of Columbia circuit or in
the circuit where the issue arises, in the discretion of the
appellant. It may be that the respective Court of Appeals
could be charged with designating the judges to hear the
case and thus the responsibility for fair administration of
the law would vest in the .Court of Appeals for the District
of Columbia or such other circuit as may be involved. This
same procedure should be followed in adjudging any bailout
request under Section 4 of the Act.

It is imperative to provide a better method of re-
view of the rulings of the Department of Justice in pre-
clearance matters. The Department of Justice has more
power than is ordinarily vested in a government agency with
respect to preclearance. Often the position of the Depart-
ment is viewed as arbitrary. There is no requirement for a
reasoned decision. For example, the Georgia Reapportionment
Plan for Congressional Redistricting has been disapproved in
recent days by the Department of Justice because a district
has only 57.3% black population and the Department believes
that a plan offered in a State Senate Committee to provide
a 70% black population should have been adopted. These are _
the sort of fine lines that can be viewed as arbitrary.

The Department should be charged with the duty of making
findings of fac¢ct as a basis for its rulings.
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With respect to bailout, any political subdivision
should be allowed to bailout without regard to the status
of the major political entity within which it is located
or of which it is a part. A good example would be Atlanta
which has a black government and is a city with a popula-
tion which is two-thirds black. Should Atlanta be denied
bailout simply because the State of Georgia and not Atlanta
has been separately designated for coverage in the Act?
This kind of distinction should be provided.

My last suggestion has to do with the Mobile case.
Mobile v. Bolden, 446 U.S. 55 (1980). As I understand the
proposed legislation, the Mobile decision of the Supreme
Court would be overruled by statute. This is an extremely
dangerous course of action under our form of government.
There are Supreme Court decisions rendered from time to
time which displease one group or another. We are constantly
faced with efforts to have the Congress overrule the Supreme
Court in areas such as business decisions (Illinois Brick}),
prayer in school, abortions, school busing, and now the en-
forcement of the Voter Rights Act.

My view, based on long experience in government and
out, is that the Supreme Court should not be overruled by
Congress except for the most compelling and in the most
extraordinary circumstances. Our law, and particularly
constitutional law, depends for stability on the balance
which is provided by the decisions of the Supreme Court
and it is up to the people of our nation to follow the
Supreme Court decisions until they are overruled or modi-
fied by the Supreme Court. The Supreme Court has its own
power to overrule or modify its decisions and it is not a
-sound principle of government, under our system, for Congress
to undertake to overrule Supreme Court decisions. Consider,
for example, the great hue and cry for years in the South
to overrule the Supreme Court decision in Brown v. Board
of Education. Congress should be willing to carve out
the Supreme Court and its decisional role in interpreting
the Constitution as a sanctuary not to be invaded lightly.

I would leave the decision in Mobile to the courts
for interpretation, resting assured that the courts will
vindicate the right to vote and the role of black and
Hispanic citizens in the political process.
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JOSEPH W. BISHOP. JR

January 21, 1982,

Senator Orrin Hatch, Chairman
Subcommittee on the Constitution
108 Russell Building

Washington, DC 20510

Dear Senator Hatch:

You have asked me to comment on a proposal to amend section 2 of
the Voting Rights Act of 1965. I have indicated the wcrds which would
be deleted by placing them in brackets and the new language by under-
lining it.

"No voting qualification or prerequisite to voting, or
standard, practice, or procedure shall be imposed or applied by
any otace or political subdivision [to deny or abridge] in a
manner vhich results in a denial or abridgement of the rig right of
any citizen of the United States to vote on account of race or
color, or in contravention of the guarantees set forth in section
4(£)(2). The fact that members of a -mor:lty group have not been
elected in numbers egual to the group's proportion of the population
-shall not, in and of itself , constitute a violation of this section.

It geems to me thnt the intent of the amendment is to ensure that
blacks or members of other minority groups are ensured proportional
representation. If, for example, blacks are 20X of the population of
a state and H:lapan:lca 15%2, and American Indians 2%, then at least 20X
of the members of the legislature must be black, 13 Hispanic, and 2%
American Indians. Despite the last sentence, a judge so minded (as
many would be) could easily find that the fact that members of minority
groups were not elected in numbers proportionate to their nubmers in the
electorate is very strong, if not conclusive, evidence of the existence
of practices or procedures which deny or abridge their right to vote.
If I am right in my reading of the amendment, I believe that it is
‘unwise and impractical, if not actually in violation of the Fifteenth
Amendment. )

The purpose of the Voting Rights Act has until now been to exercise
the power granted Congress by section 2 of the Fifteenth Amendment to
“enforce...by appropriate legislation” the provision of section 1 that
‘"'the right of citizens of the United_States to vote shall not be denied
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or abridged by the United States or by any State on account of race [or}
color... ." There seems to be a general consensus, as chronicled in
Abigail Thernstrom's excellent article, '"The Odd Evolution of the Voting
Rights Act,” in The Public Iaterest (Spring 1979), that this purpose

has been largely achieved. It is no longer possible to deny or abridge
a ainority's right to vote by the crude or sophisticated tactics which
prevailed in many states before the Act was passed, such as poll taxes,
selective and discriminatory application of literacy tests, and
gerrymandering. The purpose of the present amendment appears to be to
require not merely that minority voters not- be discriminated against, but
that there be discrimination in their favor, which (in my opinion)
necessarily entails the discrimination against other voters, which
results (as we have seen in other contexts) when equality of result (i.e.,
quotas) is substituted for equality of opportunity,

The amendment ignores the cbvious fact that there are many reasons
for the failure of minorities to achieve proportionate representation
other than subtle discrimination to reduce their electoral power.

They may lack funds or attractive candidates. The percentage that fails
to vote may be higher than in other groups. There may be differences

of political opinion within the minority group. (For example, there is a
substantial and growing number of conservative black academics and -
businessmen.) The assumption that voters, minority or otherwise, will
always choose a candidate of their own ethnic group i{s extremely dubious.
Former Senator Edward Brooke of Massachusetts and Mayor Tom Bradley of
Los Angeles are examples of black politicians elected by comnstituencies
in wvhich the black vote, although {mportant, was far from a majority.
Many vhite politicians have done well among black voters, even when they
had Llack opponents. One group of minority voters may feel that their
interests will be better served by a non-minority candidate than by

one from a different minority group.

In the light of such factors as these it seems to me that the
amendment to section 2 could be enforced, if at all, only be gerry-
mandering as crude and outrageous as that which used to be practiced
in order to reduce the value of the votes of mémbers of minority groups.
If that type of gerrymandering was unconstitutional, as it was, I
cannot see vhy gerrymandering to increase the value. of their votes
(and decrease the value of other people's votes) would not be equally
inconsistent with the spirit of the Fifteenth Amendment and the one-
san-one-vote principle.

Sincerely yours,
.-mp&w . 8'\-‘4“( P
Richard Sly Professor of

JWB:np
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UNIVERSITY OF VIRGINIA .
aunmuvw : ‘

" March 3, 1962

Mr. Stephen Markman, General Counsel
Subccamittee on .the Constitution,

Senate Committee on the Judiciary
108 Russell Ssnate Office Building
¥Washington, D.C. 20510

Dear Mr. Markman:

. 1 am writing in response to your request that 1 comment on the proposed

changes in the Voting Rights Act, as set out in the legislation (H.R. 3112)

. approved by the House of Representatives on October 5, 1981. I shall limit
the remarks that follow to the House-passed changes in the language of Section 2
of the Act. These changes are intended to provide a firm statutory foundation
for legal challenges to.discriainatory electoral practices antedating the
Act and to establish as sufficient proof that a practice is illegal if it
operates "in a manner which results in a denial or abridgment of the right . . .
to vote.” According .to the House Judiciary Committee's Report accompahying
H.R. 3112, thea changes in Section 2 would overrule the U.S. Supreme Court's
holding-in City of Mobile v. Bolden, 446 U.S. 55 (1980), that a showing of dis-
criminatory intent is.required in a successful challenge to an_electoral practice.

I should preface my comments by noting-that I have been engaged in research
on the legal aspects of at-large elections for the past three years. I have
enclosed.with this letter a copy of a aonference paper, "Tho Legal Status of Local
At-large Blections: Racial Discrimination and the Remedy of ‘Affirmative Repre-
sentation,'” which covers the litigation leading up to, but not including the
Supreme Court's decision in Bolden. In that paper, I asserted that the Supreme
Court ought both to affirm the lower court holdings in Bolden and to
make clear that a showing of intent is the standard of proof governing casés
‘involving claims of vote dilution. I am willing to stand by the conclusions of
that paper, except to the extent that it expresses approval of the extraordinary
remedy imposed by the lower courts in the Bolden case.

The substance of my reactions to the proposed changes in Section 2 are presented
in response to three questions that I believe are relevant to the evaluation of
the amended language: whether revision of Section 2 is premature, whether the re-
vised. language of Section 2 restores the legal standards governing dilution claims
prior to Bolden, and whether the amended Section 2 provides reasonable guidance for
the adjudication of suits alleging discrimination in electoral systems.

1. Are the proposed changes in Section 2 premature in view of the
status of the litigation in Bolden and related cases?

The rationale for reversing the Bolden precede:t through revision of
Section 2, as set out in the House Judiciary Committee’s Report, gives inade-
.quate attention to several relevant aspects of the case, including the fact that
it represented (see below) the first attempt of the Supreme Court to deal with
the merits of a constitutional challenge to a local at-large electoral
scheme. The Bolden decision produced a sharply divided court and a
confusing array of opinions. A case recently argued before the Court,

Rogers v. Lodge (involving at~large election of the county board in
Burke County, Georgia) offers the Court the opportunity to clarify the
holding of Bolden, especfally with respect to the kind of evidence
needed in order to satisfy the intent test. In the same vein, Bolden
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and its companion case, Williams v. Brown, 446 U.S. 236, (involving the

at-large format for the school board in Mobile County), have been

retried in district court and await decigions by the trial court judge.

In 1ight of the pendency of the Rogers care and the cont{nuation of the

Mobile litigation, it is not altogether clear to me to what extent City of Mobile
v. Bolden represents settled law, with regard either to principles for
adjudicating dilution claims or to the resolution of the challenges in

Mobile specifically.

2, Do_the proposed changes in Sectfon 2 merely “"restore the

pre-Bolden understanding of the proper legal standard” for assessing
dilution claims, as the House Judiciary Coa-ittee s Report (at pp. 29-

30) asserts?

The plurality view of the court in Bolden held that a successful
dilution claim requires not only a shoving of discriminatory impact but
also a demonstration of favidious intent on the part of public officials
in creating or maintaining a particular electoral practice. According
to the Committee Report, the plurality opinion in the Mobile case introduced
an intent test that prior to Bolden had not been applied in cases involving
dilution claims. The Report's assertion that the changes in Section 2
merely restore the standards of proof as they existed before Bolden,
however, 1s deficient in at least two respects. First, as Bolden represents
the first and only case {n which the Supreme Court has ruled on the
mer{ts of a challenge to local at-large elections on Fourteenth and
Fifteenth Awardment grounds, it can be argued that no clear standard
existed prior to Bolden insofar as local at-large elections are concerned.
Although the Suprene Court {n Whitcomb v. Chavis (1971) and White v.
Register (1973) set out criteria for the evaluation of dilution claimsg,
those cases centered on challenges to multi-member districts in state
legislative apportfonment plans. In Wise v. Lipscomb (1978), a case
involving the proper remedy in a successful challenge to an at-large
electoral system in Dallas, Texas, four justices noted that the question
of whether the principles of Whitcomb and White applied to local at-large
elections had not been presented to the Court. The same four justices, in-
terestingly, joined in the plurality opinion in Bolden.

Second, - the legal standard used to assess dilution claims against at-
large elections in the pre-Bolden era was more demanding than the simple
effects test gset out by the proposed revision of Section 2. The principal
legal standard used to assess claims against at-large elections in the pre-
Bolden era was the gset of factors known as the Zimmer criteria, delineated
in 1973 by the Fifth Circuit Court of Appeals, based.on its reading of
the Whitcomb and White precedents. Since the evolution and application of
the Zimmer criteria are discussed at length in the appended paper ("The
Legal Status of Local At-Large Elections"), I shall make only two brief points
here. The Zimmer criteria arguably constitute more than an effect standard
because they embrace analysis of governmental responsiveness, historical -
— discrimination, and the policy rationale in support of at-large elections,
as well as the examination of candidates' access to the ballot and patterns
of racial bloc voting. Indeed, the Pifth Circuit Court in 1978, held in
.the Bolden case that satisfaction of the Zimmer criteria would support
an inference of intent. Seemingly, the Supreme Court in Bolden dis~
agreed with the Pifth Circuit not on the issue of whevner a showing of
intent is an essential element in a successful dilution claim but in the
‘degree of proof required to demonstrate intent. Inasmuch as the Zimmer
criteria constituted more than an effects test, it seexs apparent that the
House-passed version of Section 2, which incorporates none of the quiding
language of the Zimmer criteria, does more than restore the pre-Bolden
legal standards for dilution claims. Indeed, the House Report (p. 30)
expressly rejects one of the Zimmer factors as too subjective, although it goes
on to list a series of “objectxve“ criteria that echo the Zimmer formula. The
House standards, as statutory quidelines, seemingly would be applied more loosely
than the constitutional criteria of Zimmer or White (see Report, p. 30,
n. 104). The new test suggested by the Report but not embodied in the new language
of Section 2 essentially holds that an at-large system or other electoral practice is
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illegal when racially polarized voting, within the framework of the practice at issue,
minimizes the electoral opportunities of candidates favored by minority

voters (Report, p. 30). 1In reality, the new Section 2 proposes a much less

demanding standard of proof than that which existed before Bolden. To describe

the revision of Section 2 as restorative is grossly misleading.

3. Does the House-passed version of Section 2 provide reasonable
guidance to the courts with respect to the proper standards for adjudicating
dilution claims?

The debate over intent versus effect seems a bit misdirected or ill-
defined, since neither intent nor effect constitutes much of & test, if by
test we mean a standard that provides ready and consistent guidance to
courts adjudicating dilution claims. As I point out in "The Legal Status
of Local At-Large Elections" and as the House Report notes (p. 30),
the Zimmer criteria--which have- the appearance of easily applicable standards--
led to a series of curious and inexplicably Iinconsistent judgments in various
cases challenging the constitutionality of at-large elections. Thus,
what is at issue with regard to Section 2 is not so much intent or effect in
a meaningful constitutional sense, but the development of some standard by
whatever label that will serve two purposes. On the one hand, it would be
permi ssive enough to enable minority plaintiffs to challenge electoral
schemes, at large and otherwise, that truly deny to minority voters a
reasonable opportunity to influence the outcome of electoral contests. On
the other hand, the standard would be stringent enough to limit successful
litigation to the small proportion of jurisdictions nationwide in which such
denial of opportunity occurs, The objection to this sort of analysis, of course,
is that what constitutes denial of reasonable opportunity is precisely what is
at issue in the debate regarding intent and effect. My point, however, is
not to indicate how this dilemma might be resolved, but to suggest that the
House-passed version of Section 2 does not even address the dilemma. 1In
short, the revised version of Section 2 gives no gquidance to the courts
with respect to the standards to apply to dilution cases. To be sure, the
House Report, as I have noted, does discuss possible guidelines, but these
are not set out in Section 2. If the revision of Section 2 is not intended
to invalidate nationwide at-large elections in every city with a significant
minority population, there is, nevertheless, nothing in the language of
Section 2 to foreclose this development.

Even though I have argued here that the test of dilution prior to the
Supreme Court's decision in Bolden combined elements of both effect and
intent, one aspect of the Bolden litigation does lend support to the notion
that the standard employed by the lower courts in Bolden was a pure effects
test predicated on proportional representation. The remedy proffered by
the lower courts in Bolden called for the replacement of Mobile's three-~
member commission with a mayor-council form of government, with nine
councilors to be elected from single-member districts. Justice
Blackmun, concurring in the Supreme Court's decision in Bolden, found
the disestablishment of Mobile's city government to be an unwarranted
exercise of judicial discretion--even though he believed that the at-large
system was purposefully discriminatory. Justice Blackmun suggested several
alternative remedies-~-amoag them at-large election with ward residency within
the context of the existing commission plan--that stopped well short of the
extreme remedy applied by the district and circuit courts. It is not al-
together clear that Justice Blackmun's proposals would lead to the result
desired by the lower courts in Bolden, that result apparently being represen-
tation of blacks on council in proportion to their number in the popu-
lation. The logic of disestablishment, in other words, can be understood only
in terms of porportional representation.

To the extent that conceivable remedies help to determine the definition
of discrimination, the disestablishment remedy constitutes the most radical
of effects tests. Stated differently, a challenge to an at-large system, of
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necéssity, must be predicated on a comparison between electoral opportunity
under the existing plan and the opportunity that would or might prevail
under one or more alternatives, If the alternatives need not be limited to
thore that fit within the existing structure of government or the current
size of the local governing body, then there is little to prevent the con-
sideration of porportional representation as the model against which the
current system would be evaluated. According to this same line of reasoning,
even ward electoral plans might be subject to challenge if the number of
wards {(that is, the numbter of seats on the governing body) were too small
to permit a racial or language minority from controlling at least one
-district.

The House Report is silent on the implications of the far-reaching
remedy offered by the lower courts in Bolden. Thus, it is not clear to
what extent the revised language of Section 2 would cenfer on courts the
enormous discretion exercised by the lower courts in Bolden. This fact, com-
bined with the ambiguity of Section 2 with regard to the standard for assess-
ing dilution claims, leaves the revised provision subject to virtually any
interpretation from the courts--including the view that Section 2 imposes
a standard of proportion representation on state and local governing bodies.

I hope that these brief comments are of some value to the Subcommittee.
Thank you for the opportunity to present them,

Sincerely yours,

Tanoty 5, CH8ubee.
Timothy &. 0'Rourke

Research Associate and
Assistant Professor

TGO'R:acg
Enclosure
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PREPARED STATEMENT OF SAM J. ERVIN, JR.

THF TRUTH RESPECTING THE HIGHLY PRAISED AND CONSTITUTIONALLY
DEVIOUS VOTING RIGHTS ACT

(Statemen?ot’ Sap J. £rvin, Jr. of Marganton, N. C., a former Justice of the
North Corolina Supreme Court and a former United States Semator from North
Carolina. July 19¥1) .

The Voting Rights Act

Mark Twain is reputed to have expressed this admonition: Truth is
precious, use {t sparingly. I will ignore the admonition, and tell the truth
concerning the highly praised and constitutionally devious Voting Rights Act.

The Voting Rights Act was enacted by Congress in 1965 as legislation
it d;eemed appropriate to enforce the Fifteenth Amendment. Subsequent. to
1965, Congress amended thie Act in comparatively minor respects and continued
it in force. It is scheduled to expire soon, however, unless Congress extends
it again. Hence, the current clamor in some quarters for its extension.

I will endeavor to explain in simple languege why the Voting Rights
Act, yhich applies primarily to six Southern states in their eatirety, and to
MO counties in a seventh Southern state, is repugnant to the system of government
the éonstitution was ordained to establish. The major provisions of the Act
vere originally embodied in Public Law 49-110 and are now codified in sections
1973b, 1973c, 1973e and 19731 of Title 42 of the United States Code

. In explaining the Act, I will bold to & minimpum the multitude of
Judicial decisions which corroborate what I say in respect to the comstitutional
provisions and principles I cite.

The Constitution

As Willisn Ewart Gladstone, the British statesman, affirmed, the
Constitution is the 1wost wonderful work ever struck off at a given time by the
brain and purpose of man It delegates to the federal government enumerated

powers to enable it to act as the national goverament for all the states and
all the people. It confers upon the states or reserves to them or the people

all other povers. It undertz;kes to ensure liberty by forbidding governmental
tyranny. ’

The Constitution consists of words inscribed on paper. If it {s to
be an effective instrument of government instead of a worthless scrap of paper, .

tvo things are indispensable. The provisions of the Constitution must be
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permanent in meaning until they are changed by a duly adopted amendment, and
the words of the Constitution must be interpreted and applied to mean what they

say. (Marbury v. Madison, 1 Crench 137, 2 L.Ed. 60; Gibbons v. Ogden, 9 Wheat 1,

6 L.Ed. 23.)
The great and wise wen who tramed and raﬁified the Constitution knew
tiais to be true. In consequence, they inserted in Article VI, clause 3 of the
- Cunstitution this specific provision: “The Senators and Representatives # # %
and the members of the several state legislatures, and all executive and judicial
) officers both ot the United States and of the several states, shall be bound by
oath or arfirmation to support this Constitution."
Chief Justice John Marshall, Awerica's greatest jurist of all tipe,

rightly ruled in Marbury v. Madison, 1 Cranch 137, 2 L.Ed. 60, that a Supreme

Court Justice who dues not conform his official action to the Constitution wakes
his oath to support it worse than a solemn moegery.

Before discussing the rcpugnéncy or tie Voting Rights Act to the Con-
stitution, I deem it appropriate to make obéervations respecting other relevant
watters. -

The Tnirteentnl-Fourteentn, and Fifteenth Amendmeats

After it ratiiied the Thirteeath Awendment, waich prohibits slavery,
l.e., the forced labor of one man for another agaiust his will, the nation under-

took to confer upon the recently emancirated blacks equality or legal rights with
white people. To this end, Congress enacted the Civil Rights Act of 1866,

which specifies, in essence, that tﬂey are entitled to enjoy Yirtually the same
rights ss those enjoyed by white people under state laws. )

Knowledgable constitutional scholars doubted whether the Thirteenth
Amenhmenc sufficed to vest in Congress poéer to enact the Civil Rights Act.
To remove this doubt and the possibility that a subsequent Congress might repeal
it, the nation added to the Constitution the Fourteenth Amendment, which includes
the equal proticbion clause. This clause undoubtedly gave the blacks legal
equality with white people under state law by decreeing; in substance, that
state laws must trecat in like manner all persons in like circumstances. Sug;e-,
<uent decisions of the Supreme Court adjudged that the due process clause of the

Fifth Amendment imposes a similar requirement on acts of Congress.
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The Fourteenth Auendment also mwade the recently emanicipated blacks
citizens by praviding that "all persons born or naturalized in the United States
and subject to the quisdiction thereof, are citizens of the United States and
of the state wherein they reside." —

.To nake secure to blacks possessing the qualifications prescribed by
law the right to vote, the nation added to the Constitution the Fifteenth Amend-
ment which specifies that "the fight of citizens of the United States to vote
shall not be denied or abvridged by the Un}fgd States or any state on account of

race, color, or previous condition of servitude,” and which confers on Congress
the power to eaforce that declaration by appropriate legislation.
The Suprewe Court had these constitutional and legislutive actions in

mind when it made this comment in the Civil Rights Cases of 1333, 109 U.S. 3,

27 L.Ed. 835: "Wheu & men has emerged from slavery, and by the aid of beneficient
legislation has shaken off the inseparable concomitants of that state, there
L]

must be some stage in the progress of his elevation when he taxkes the rank of
mere citizen, and ceases to be a special favorite of the laws, and when his

rights, as a citizen or a man, are to be protected in the ordivary modes by which
other men's rights are protected.”

Objective of Advocates of Voting Rights Act

The Voting Rights Act was the brainchild of impatlent and zealous men
vho spurned this comsent. They were bent on abolishing literacy tests in
Southern States employing them as qualifications for voting, ami thus securing
to blacks residing in those states the power to vote irrespective of their
ability to read and write, anything in the Constitution to the contrary notwith-

—e.—Standing. -
To be sure, these impatient and zealous men protessed that they merely

desired to prevent these Southern States denying of abridglng the rights of

~

blacks residing in them to vote on account of their race or color.
If this had been their objective, there would have been no reason for
them to persuade Congress to enact the Voting Rights Act.

Other Federal Laws

This 1s true because at the time of its enactment the United States

Code was replete with federal statutes sufficient to preveat and puaish any
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denial or abridgement by any of these Southern States of the right of any
literate black to vote on account of his race or golor.

Some of these statutes provided for the imposition of criminal
penalties upon offending state or local officers. Others subjected them to
liabnity for c_ivil. damages to the aggrieved persons. And others suthorized
the Department of Justice and aggrieved individuals or groups to prosecute
equitable proceedings triable by federal judges sitting without juries, and

to obtain in such proceedings Jjudicial decrees compelling recalcitrant states
and their officers under threat of punishment for contempt to register literate

blacks and permit them to vote. )

By means of these equitable procecedings, the Deput.n'aent of Justice
or agarieved individuals or groups could have obtained judicial decrees securing
to literate blacks residing in recalcitrant areas in Southern States or sub-~
divisions of Southern States the right to vote. They could have accomplished
this purpose with dispatch because federal district judges sitting without
juries or special masters appointed by them could have administered lit.eracy-
tests to multitudes of blacks speedily efither singly or en masse, and thereby
established in short order the facts necessary to support decrees enforcing the
rights of literate blacks to vote.

To be sure, the criminal prosecutions, civil actions, aand equitable
proceedings authorized by the federal statutcs wvere triable in federal district
courts in accordance with procedures and rules of evidence conforming to con-
stitutional principles governing the administration of civil and criminal
Justice. Hence, it was incumbent upon the D—epart.ment of Justice or the aggrieved
1ndiv14uals or groups to establish in them by cred.n;le evidence the literacy of
blacks allegedly denied the right to vote iﬁ violation of the Fifteenth Amendment.

Reluctance of Advocates of Voting Rights Act
To Invoke Other Federal Laws

For these reasons, politically-minded Attorneys Ceneral and advocates
of the Voting Rights Act vere reluctant to invoke these federal laws. They
found it more profitable politically to agitate for the eng.etment of the Voting
Rights Act before the nation-wide news medias end in Congress than to ussume
the burden of esteblisning the truth of their allegations aéainst the South by
constitutional procedures and rules in the Judicla.l calm of courts of justice.

Besides, advocates of the Votlixg Rights Act also found it financially profitable
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to agitate in this manner because the agitation induced benevolently-minded

citizens to make contributions to the causes they espoused.

I interrogated all of the occupants of the office oflkttorney General
during my 20 years in the Senate in various hearings conceraning the reluctance
of the Department of Justice to invoke existing federal statutes to enforce the
Fifteenth Amendment. They invariably gave excuses rather than justifications
for. the Department's reluctance. éhey confessed that the Department had not
sought criminal prosecutions of any Southern State or local officer for allegedly
denying literate blacks the right to vote during their tenures. They explained
the Department's inaction in this respect by asserting that gouthern. juries
would not conyicc state or local officers in sﬁch prosecutions.

Since the Department of Justice had not instituted any criminal
prosecutions of this nature against Southern State or local officers é;ring
their tenures,their assertion was simply an unsupported attack upon the integrity -
of Southern people.

I suggested that they harbored prejudices against Southerners akin to
those they professed to be desirous of eradicating from Southern minds, and re-
minded them that the equitable proceedings authorized by existing federal laws
were triable by federal district Judges without Southern juries. They then
asserted that the statutes authorizing‘civil actions and equitable proceedings
wvere substantially ineffective -- an assertion which my long experieance as a
trial lawyer and trial and appellate judge disabled me to accept. I was
convinced that a competent lawyer could have obtained a decree in an authorized
equitable proceeding securing the right to vote to any literate black.

The assertion of the Attorney General to the contrary was disproved in
a number of equitabie proceédings which the Department of Justice prosecuted
to successful conclusion in recalcitrant exeas in Alabama, Louisiana, and
Mississippi. .

Illiteracy

I digress to observe that although it is undoubtedly more prevalent
in the South than it is in other regions, illiteracy is not exclusively a
southern problem, or exclusively the product of Southern discrimination against
blacks in education.

The validity of this observation was revealed in a Senate hearing.
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Attorney General Robert F. Kennedy twitted me with the fact that the ceasus .
— of 1960 disclosed that my home State, North Carolina, numbered sbout 30 thousand
illiterate blécks among the people inhabiting it. He charged that this fact,
standing alone, conclusively proved that North Carolina discriminated against

blacks in education.

I thereupon scrutinized the census of 1960 for myself, and discovered
to my surprise and to Attorney General Kennedy's coasternmatioa that it revealed
that his home state, Massachusetts, va# the domicile of about 60 thousand
illiterate vhites. I hastened to assure Kennedy that I did not, accept this
fact as proof that Massachusetts discriminated against whites in education.

I also digress to express my abiding conviction that it is reprehen-
sible for any state, or any public officer, Qilfully to deay or abridge the

- right of any jualified person of any race to vote for any reason.

The Voting Rights Act Is A Bill Of Attainder

Article I, Section IX, Clause 3 of the Constitution expressly forbids
Congress to practice what may well be described as the most contemptible of

all tyrannies. It forbids Congress to pass any bill of attainder.

A bill of sttainder is a legislative act which declares a person
guilty of a past offense and inflicts punishment upon him for.it without a
Judicial trial.

To constitute a bill of attainder under Article I, Section IX,
clause 3 of the Constitution, an act of Coungress must have these characteristica:
(1) It must apply either tc named persons or to a class or group of ascertainable
persons; (2) it must declare by legislative fiat that the named persons or the
class or group of ascertainable persons ar& guilty of a past offense; and (3) it
must inflict punisoment on the persons named or the class or group of ascertain-
able persons ro;~;he offense without a judicial trial.

The Supreme Court has adjudged that various classes or groups, such
a8 persons vh; supported the Confederacy during the Civil War, or members of the
Communiat'Purty, constitute ascertainable persons within the purview of bills
of attainder. These adjudications cowpel the conclusion that legislators,
executive officers, or citizens of a particular statg_are ascertainable persons

within the purview of bills of attainder.
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The punishment inflicted by a bill of attainder need not be a fipe,
or mprisonnient, or a death sentence. It may consist of t:he deaial of the
right to engage in a profession, trade, or business, or the deprivation or
suspension of conatitutlong.l, political, or legal powers and rights.

The Voting Rights Act is clearly a bill of attainder. It applies to
the states and subdivisions of states it covers, and to ascertainable classes
61' groups of their officers and citizens; 1t declares them guilty of past
offenses, i.e., denying or abridging the rights of black citizeans to vote in
violation of the Fifteenth Amendment; and it pusishes them for the alleged past
offenses by the deprivation or suspension of various coustitutional and

political powvers vested in thenm by the Constitution.

Literacy Tests As Qualifications For Voting

The Constitution provides that electors of the Unit.efl_ States House
of Representatives "in each State shall have the qualifications requisite for
electors of the most numerous branch of the State legislature" (Article I,
Section II); t.k.mt. the presidential and vice presidential electors of each
State shall be appointed —"in such manner as the legislature thereof may direct”
(Article II, Section II, Clause 3); and that the electors of United States
Senators "in each State shall have the qualifications requisite for electors
of the most numerous branch of the State legislature”" (Seventeenth Amendment).

The Tenth Amendment reserves to the States the powver to prescribe the
qualifications for voting in state.and local eiections.

As th;a Supreme Court and State and m;‘erior federal courts have
rightly ad,judéed in cases past numbering, these four constitutional provisions
eupo;ler a State to establish and employ literacy tests as qualifications for
voting in all Federal, 3tate and local elections within its borders.

The power of a State to prescribe qualifications for voting inm all
elections is subject to five narrow limitations specified by the Constitution
itself. A State caannot make race (Fifteeanth Amendment), sex (Nineteenth Amend-
ment), the age of persons eighteen years or over (Twenty Sixth Amendment), or
the payment of & poll or other tax (Tweaty Fourth Amendment) & qualification
for voting. Moreover, qualifications for voting established and employed by
a State must apply in like manner to all persons of all races similarly-

situated (Equal Protection Clause of the Fourteenth Amendment).

93-706 0 - 83 - 10
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Indispensable Constitutional Principles

The Constitution establishes certain fundamental principles which
the President -
must control the official actions of Congress/end the Supreme Court if the

United States is to endure as a federal system of government, and the United
States, the States, and the people are to be ruled by the Constitution and

equal, impartial, and uniform laws conforming to that instrument. Insofar
as they are presently germane, these principles are as touowé:-
1. As the Supreme Court so well declares in Texas v. Whité, 67
Wall. 700, 19 L.Ed. 227, "the preservation of the States, and the maintenance of
their governments, are as much within the design and care of the Coastitution
as the preservation of the Union and the maintenance of the National Govern-
mené. The Constitution, im all 1its provisions, looks to an indestructible
Union, céﬁposed of indestructible States." A
2. To this end, our system of government is based on dual
sovereigaties, state and federal, each of which is supreme within its own
sphere. Uander it, the gmtes possess all the attributes of sovereignty,
except as to the powers granted to the federal government by the Jomnstitutioca,
or denied to the.States by that instrument. (72 Aw. Jur. 2d, States, Territories,
and Dependencies, Section 16) ‘
3. The Constitution counsists of harmonious provisions of equal
dignity. .None of them msy be so interpreted, applied, or enforced as to
nullify or suspend any others.
‘l+. Neither the Congress nor the President nor the Supreme Court has -
power to nullify or suspend any provision of the Constitution. As the Supreme
Court rightly ruled in its most courageous and intelligent decision of all time,

Ex Parte Milligen, &4 Wall 2, 18 L.Ed. 281, "The Constitution of the United

States is a law for rulers and people, equally in war and in peace, and covers
with the shield of its protection all classes of men, at all times, am under

all circumstances. No doctrine, involving more pernicious coasejuences, was

‘ever invented by the wit of man than that aay of its provisions can be suspended

during any of the great exigencies of government. Such & doctrine leads
directly to anarchy or g.espc;usm, but the theory of necessity on which it is
based is false; for the government, within the Constitution, has all the
powers granted to 1t which are necessary to preserve its existence, as has been

bhappily proved by the result of the great effort to throw off its Just authority."
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5. Under the Constitution, the United States is a union of political
equals, and all the States stand on an equal footing in respect to the coosti-
tutional powers they possess. As the Supreme Court rightly adjudged im Coyle v.
Smith, 221 U.S. 559, 55 L.Ed. 853, "The constitutional equality of the States is
essential to the harmonious op;sracion of the scheme upon which the Republic
vas organized. When that eyuality disappears we may remain a free people, but
the Union will not be the Union of the Constitution."

6. The Fifth snd Sixth Amendments as well as Articles I and III of the
Constitution plainly forbid the federal govermment to punish any person for any
offense unless his guilt is established in & fair trial in & court of Justice. o

7. The Constitution and federal statutes conforming to it establish
appropriate sactions to remedy or punish state ;:r local legislative or admini-
strative action vhich denies or abridges the right of United States citizens to
vote on account of race or aolor. If the action is based on gtate law, the
lav is void, and the judiciary is empowered by Article III and the Supremacy
Clause of the Constitution to so adJud;ée and restrain its execution. If the
action is based on misconduct of state or local officials, the judiciary is
empowered by federal statutes to punish or rest;rain the misconduct, and to enforce
the right to vote by suitable rulings. The Constitution clearly forbids the
Congress, the President, or the federal Jjudiciary to undertake to remedy or
puaish it by nullifying or suspending the power vested by it in state of local
officials to establish and employ literacy tests as qualifications for voting.

The Voting Rights Act treats with contempt all of these fundamental
and indispensable constitutional principles. '

The Artificial Formula of the Voting Righ ts Act

The advocates of the Voting Rights Act vere pragmatic politicians.

As such, they knew that they could not induce Congress to approve its drastic
provisions unless the legislation embodying them plainly exempted from its

* coverage virtually all sections of the pation outside the areas of the South
targeted by them.

Hence, they cleverly contrived an artificial legal formula to trigger
the Voting Rights Aﬁ:_t; into automatic operation without & Judicial trial in
the areas of the South targeped by them, and to exclude from its coverage

virtually all areas of the nation—-eutside the targeted areas. .
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They vere s8ble to do this by differences in voting patterns in the
South and other sections. At the time of the passage of the Voting Rights Acg,
the Democratic Pa.x;ty dominated the South, while the Democratic and Republiqa.n
parties had substantially equal §trength in virtually all other sections. ﬁence,
there was low registering and voting in presidential elections in the South
because all federal officers except the President and all state and lccal -
officers were chosen for all pra.ctic\al purposes in primaries and the ultimate
choice of the presidential candidate was a foregoune conclusion; whereas there
was high registering and voting in presidential elections in other sections of
. the nation because the choice of their voters for President as well as for
other federal and state and local officers were determined in them.

For this re&sori, the advocetes of the Voting Rights Act devised the
artificial formula ewbodied im Section 1973b(b) of Title 42 of the United

States Code which automatically applies the major provisions of the Act to
the areas in the South targeted by them and excludes virtually all other

sections of the land from them. )

The provisions creating the artificial formula specf{fy that the
Votiog .Rights Act automatically applies in any State or in any subdivisioa of
a State (1) which the Attormey General detemmines emwployed a literacy test as
a qualification for voting on November 1, 1964, end with respect to which
(2) the Director of the Census Mteﬁims that less than 50 percent of the
persons of voting age residing in it were registered on November.l, 1964,
or less than 50 percent of such persons voted in the presidential election
of 1964.

These determinatioans are made by the Attorney Geumeral and the Director
of the Census without & hearing, and are _not subject to review in any court
of Justice. Moreover, they totally ignore thé race of the persons of voting
age who were registered on Nonﬁber 1, 1964, and the race of the persons of
voting age who voted in the presidential election of 198k. As a consequence,
the formula applies to any State or subdivision of any State embraced within
the'determinations if less than 50 percent of the persons of votlﬁg age of
all races residjng in it vere registered on November 1, 1964, or voted in

the .presidential election of November, 1964, even -though all its black
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residents of voting age were registered at the specified time and all of them
voted in the speciriec\i presidential eiection.

Nevertheless, the formula creates, in substance, a conclusive
presumption that States or subdivisions of States embraced within the deter-
minations denied or abridged the right of black citizens to vote on account
of race or color in violation of the Fifteenth Amendment; and on that basis
alone punishes such States and subdivisiocn of States and their officers and
citizens by the deprivation or suspension of the constitutional powers and
rights previously enumerated in the manner hereafter st#ted.

Unconstitutionality of Formula

The formula created by the Voting Rights Act is unco:;stitutional
as well as artificial. It violates the due process cleuse of the Fifth Amend-
went ia two ways. First, the Act creates a conclusive presumption; and secound,
the factual determinations of the Attorney General and the Director of the
Census have no ratiocnal coanection with the ultimate fact presumed, i.e.,
that the States or subdivisions of States ewbraced within the determinations
denied ~the rights of black citizens to vote on account of race or color in
vit;lation of the Fifteenth Amendment. .

_ Constitutional Infirmities of the Vobing Rights Act

As originally enacted in 1965, the Voting Rights Act coudems the
areas in the South tergeted by it, napely, the eatire su&a of Alabama, Georgia, -
Louisiana, Mississippi, South Carolina, end Virginia, and 4Q of Nortl) Carolina's
100 counties. At the same time the Act repudiates the doctrine of the constitu-
tional eyuality of the States by exempting frowm its crucial provisioans the 21
other States employing lite‘racy tests as qualifications for voting in their
entirety vith the exception of the §£ate of Alaska and about five counties in
three other States. Alaska and these five counties 'vere impaled by the formula,
notwithstanding few blacks, if any, resided in them, and they had never violated
the Fifteenth Amendment as to any of them.

Whea it subsequently amended the Act by extending its coverage on the
basis of registration and voting in the presidential election of 1968, Congress
continued in force the Act's original condemmation and punishmeat of the six

Southera States and the WO North Carolina counties. This amendment ey have
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ensnared a few isolated counties in Northern or Western States, which, like
Alaska and the five counties previously condemned, hac few black residents,
if any, and had never violated the Fifteenth Amendment as to any of them.

For reasons alrea:iy detailed, the Voting Rights Act treats with
contempt the constitutional prohibition of congressional bills .or attainder,
the due process clause of the Fifth Amendment, and the doctrine of the consti-
tutional equality of the States. In addition, the Act is repugnant to the
other fundapental and indispensable constitutional principles which have been
previously enumerated.

i The provisions of the Act, now codified as Section 1973b(a) is
based on the unconstitutional assumption that the Fifteenth Amendment takes
precedence over the four provisions of the Constitution plainly vesting in
the States the power to employ literacy tests as gualifications for voting,
and empowers Congress, a creature of thebqnstitution, to nullify oxr suspead
these four provisions by an irrefutable bill of attainder. On the basis of
this unconstitutional assumptioﬁ, the Voting Rights Act punishes any State

or subdivision aondemned by its i‘orumula by the deprivation or suspension of ’
it.s constitutional power to employ literacy tests as qualifications for voting,
am; decrées that such deprivation or suspension remains in effect until a
specific federal court, i.e., the District Court of the District of Columbia,
“in an action for a decla.x\-atory Judgment brought by such State or subdivision
against the United States has determined that" no literacy test "has been
used during the ten years preceding tbé filing of the action for the purpose
or with the effec-c of denying or abridging the right to vote on account of
race or color.”"

The Supreme Court ruled in Gaston County v. United States, 395 U.S. .

285, 23 L.Ed.2d 309, that a state or subdivision condemned by the formula of

the Voting Rights Act has the burden of proving in an actlon for a declaratory
Judgment under Section l973b(a) that it has not violated that. section during

the prescribed period. The same decision makes it virtually impossible for

& condemed Southern State or subdivision tc carry this burden of proof
successfully by concluding ;.hat such State or subdivision produced the illiteracy
of its black citizens by prior discrimination against them in’education.

The provision of the Voting Rights Act now codified as Section 1973c
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suspends the powef of any State or political subdivision condemned by the
formula to exercise its power under the Constitution of the United States or
its own Constitution to make any change in its voting laws in effect on
November 1, 1968, without securing iu advance either (1) & ruling of the United
States District Court of the District of Columbia in an action brought by it
against the United States for a declaratory judgment, or (2) a ruling of the
Attorney Generel, that the change "will not have the effect of denying or
. abridging the right to vote on account of race or color." This provision
of the Voting Rights Act robs & condemned State or subdivision of the power
to legislate in an area vital t'..o its practical ‘operation without the prior
a;;prova.l of the United States District Court of the District of Columbia or
that of the Attorney General. )

Even apart from the coanstitutional evil it does, the Voting Rights
Act is grossly unfair to many of the areas of the South it cond.ems While
the officers in some of these areas discriminated against blacks in voting,
the officers in many others administered literacy tests with mpe.r‘ti&uty
as reyuired by the Fifteenth Amendment. The \fotlng Rights Act condeuhs the
recalcitrant and law-abiding States and officers in like manner, and inflicts
identical punishmwent upon them and the areas for which they act.

The Voting Rights Act, I submit, is subject to & constitutional
inforwity additional to those alrsady discussed.

The Act denles each condemned State or subdivision access to any
court to contest the constitutionality of its original condemnation and
punishment. It vests exclusive Juxlisdiction of subsequent actions for
declaratory decrees under Sections 1973b{a) and 1973c of Title 42 of the
United States Code in the United States District Court for the District of
Columbia, & court sitting in Washington, D. C., 200 miles from the capital
of the nearest condemned Southern State and 1000 miles or more from some of
the others. (k2 U.S.C. 1973b(b)) As a consequence, & State or subdivision
condepned by the Act has the herculean, if not the impossible task and expense,
of presenting its case to this court by securing the appearance of witnesses
essential to its exoneration at hearings conducted hundreds of miles fromw
their places.of abode. The task is aggravated Uy the provision of 42 U.S.C.

Sec. 1973{(1)(d) which denies the condemned State or subdivision subpoenas to



146

compel the attendance of any witnesses regiding more than 100 miles from
Washington without the consent of the court.

I sutmit that the venue and rules established by the Voting
Rights Act in actions for declaratory judgments under Sections 1973b(a) and
1973c deny the condemned State or subdivision a fair trial, and for that
reason offend the due process clause of the Fifth Amendment, which mendates

-that all trials in federal district courts must be fair.

They undoubtedly disgrace the Congress of a nation whose Declaration
of Independence assigned as one of the reasons for the severance of its
political bonds to England that King George transported Americans "beyond
seas”" to try to them "for pretended orfences.”

The Voting Rights Act and the Supreme Court

Chief Justice Harlan F. Stone declared that “where the courts deal,
as ours do, with great public questions, the only protection against uanwise
decisions, and even judicial usurpation, is careful scrutiny of their action,

and fearless comment upon it."

Despite its manifold arbitrary provisions and constitutional infirmities,

the Supreme Court ruled in South Carolina v. Katzenmbach, 383 U.s. 301, 15 L.Ed.2d
769, that the Voting Rights Act constitutes appropriate legislation to enforce

the Fifteenth Amendment within the purview of its second section.

I have carefully scrutinized that ruling on many occasions, and will

make some fearless and truthful comments upon it. The decision in South

Carolina v. Katzenvach is as bizarre as the Voting Rights Act itself.
In the opinion underlying the decision, the Supreme Court rejects

all the coanstitutional complaints against the Voting Rights Act by assertions
which are neither constitutionally perwissible nor intellectually satisfyiag.
The assertions are quite intriguing.

The Supreme Eourt conceded, in essence, that the Votiag Rights Act
is a bill of attainder and violates thé-due process clause. It asserts, houwever,
that this fact is wholly immaterial. The immateriality, the Supreme Court says,
arises out of the circumstance that States of the Union are not persons in the
context of the prohibition of congressional bills of attainder under Article I,
Section IX, Clause 3 of the Constitution, or the due process clause of the Fifth

Amendment. (383 U.5. 301, 323-324, 15 L.Ed.2d 769, 784)
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Diligent research reveals no authoritative precedent supporting this

assertion. To be sure, there are some cases in which courts have made careless

statepents that states are oot persons. These are cases in which the courts
vere construing laws imposing liabilities and conferring legal rights on in-
dividuals and organizations under the designation of “persons" and they were
merely ad:]udging in them that the laws did not apply to States.

The Supreme Court's assertion of the inapplicability of the coastitu-
tional proluidition of consressionai bills of attainder and the due process
clause to the Voting Rights Act is something which Alice In Wonderlaand would have
described as an impossible and unbelievable thing. This is so because if it
were sound lav iastead of a judicial aberration, it would mean that Congress,
a creature of the Constitution, has the arbitrary and autocratic power uander
the Coustitution to destroy the federal system of government ordained by the
Con;t.ir.ut.ion by nullifying or suspending governmental powers conferred'upon,
or reserved to, the States as indestructible members of an indestructible
union by the Constitution without notice, hearing, or proof by passing irrefutable
bills of attainder alleging that the States had been guilty of wrong-doing ia
exercising their governmental powers. Every syllable in the Constitution refutes
this faatasy.

The assertion is incompatible with sound Supreme Court decisions
defining and explaining what States are in a constitutional sense, and tae
plain language in which the constitutional prohibition of congressional bills
of attainder and the due process clause are expressed.

Since it handed down its decision in Chisholm v. Georgia, 2 Dall. L19,

1 L.EQ. k4O, in 1792, the Supreme Court has consisently and rightly held that
a State is ap artificial or corporate person which has the capacity to sue to

vindicate its constitutional powers or protect its proprietary interests.
Other Supreme Court decisions consistently and rightly hold that

a State i{s far more than a were geographical spot on the nation's map. They
adjudge that a State is a political community of free citizens; that it is
composed of the people residing within its borders; that in the nature of
things it necessarily acts through legislative, executive, and judicial
officers, who are natural persouns; and that it acts through such officers to
exercise the governmental powers which it and 1ts citizens, who are natural

persons, possess in thelr sovereign, corporate, and collective capacities.
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Article I, Section IX, Clause 3 of the Constitution declares in

pPlain vords that "no bill of attainder # # ¥ shall be passed", and the Fifth
- Amendment drcrees in plaio words that "no person * * # shall be deprived of
life, liberty, or property without due process of law."

These provisions are absolute, anl subject to no exceptions. Since
they have no power to emend or distert them while professing to construe them,
Supreme Court Justices caonot adjudge that they do not exte¢nd their protections
to States, or subdivisions of States, or their officers or citizens without
converting their oaths to support the Constitution in Chief Justice Marshall's
unhappy phrase into worse than solemn mockeries. And that is exactly what they

did in South Caroline v. Katzenbach.

The Supreme Court declares in South Carolina v. Katzenbach that a
State has no standing as a parent of iis citizens to invoke the constitutional
prohibition of congressional bills of attainder or the due process clause.
What relevancy this declaration had I cannot imagine. South Curolina was not
suing as the parent of its citizens. It was suing in its own rignt to protect
its own constitutional powers against congressional nullirication or suspeasion,
and to protect its own right to exercise tnose powers in the only way it could,

i.e., through its ofticers.

To circumvent the invalidation of the Voting Rights Act by the

doctrine of the constitutional equality of the States,the Supreme Court assigns

to this doctrine in South Carolina v. Katzenbach a new meaning,vwhicp is aliea
to the objective of the doctrine and makes it virtually impotent as a protection
to States. In 8o doing, the Supreme Court declares that the doctrine protects
a State ouly at the precise moment of its admission to statehood, and that
thereafter Congress can reduce it to the status of a second class State with
constitutional powers inferior to those of other States by passing a bill of
attainder. (383 U.S. 301, 328-329, 15 L.Ed.2d 769, 787)

The assertions which the Supreme Court makes to avoid invalidating the
Yoting Rights Act under the due pr;cess clause of the Fitth Amendment are also
intriguing, bﬁt constitutionally impermissible and intellectually unsatistying.
Taey are, in substance, that the due process clause permits Congress to create

conclusive and irrational presumptions in all its enactments except those re-
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lating directly to criminal prosecutions (383 U.S. 301, 328-329, 330-331, 15 L.

Ed.2d 769, 758), and that the constitutional objections to the jurisdiction

the Act vests in the United States District Court for the District of Columbia

ie without substance because Article III, Section 1 of the Coanstitution empowers

Cougress to establish inferior federal courts and to define or limit their

Jurisdiction (333 U.S. 301, 331, 15 L.Ed.2d 769, 788-789). This constitutional
-____proyision does confer upon Congress power to create inferior federal courts and

to define or limit their jurisdiction, but it does not authorize Congress

to limit the Jjurisdiction of such courts or to prescribe precedures or rules

of evidence which limit their exercise of such Jurisdiction in ways which deay

Titigants a fair trial as guaranteed by the due process clause.
As interpreted and applied in Gaston County v. United States,

the Voting Rights Act condemns a State of wrongdoing by a concl_uaive , irrational

and uncoastitutional presumption, and on that basis robs the State of its

constitutional powers, and simultaneously establishes a rule of evidence

which precludes it from afterwverds resuming 4_’;3 constitutional powers unless

it rebuts the coaclusive, irrational, and unconstitutional presumption.
Sumatton |

The Voting Rights Act and South Carolina v. Katzeabach treat with

contempt the undeniable truth that apart from the faithful observation of the
Constitution by Congress, the President, and the Supreme Court, America has
no protection against anarchy, and Ameficans have no protection against tyranay.

What has been said proves that the Voting Rights Act commits these
linguistic wayhems on the Coanstitution:

1. It robs the States its irrationsl formula condemns of constitutiocal
povers it permits their sister States to retain and exercise.

2. It robs the States its irrational forwula condeins, and their
cititens of essential protections which the Constitution makes inviolate when
they are invoked by others, including those who commit treason asgainst the
United States, and those who seek to destroy cﬁe United States by violence
or other unlawful means.

3. It robs the States condemned by its irrational formula of

sovereignity essential to their proper functioning under the Constitution.
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What has been said also reveals that the decision im Scuth Carolina
v. Katzenbach 18 repugnant to multitudes of sound Supreme Court decisions.
Notable among them are the casesI have cited and the additional wnanswerable

ruling in Ashton v. Cemeron County Water Improvewent District, 298 U.S. 513,
531, 80 L.Ed. 1309, 131k,
The Voting Rights Act was not necessary to punish violators of the

Fifteenth Amendment, or to secure to any qualified black the right to vote in
sny area of the nation. Other federal laws conforming to the Coastitution
were adequate to accomplish these beneficent purposes.

As the Supreme Court has rightly adjudged, a literacy test meeting
constitutiocnal limitations affords a State constitutional means for securing an

informed electorate. (Lassiter v. Northampton County Board of Electious,

360 U.S. 45, 3 L.Ed.2d 1072)

Americans who cherish the belief that illiterate persaps ogght to
be allowed to vote have a constitutional and intellectually honest way to seek
the consummation of their belief. They may sdvocate a constitutional amendment
to outlaw literacy cests.

Instead of-doing this, advocates of the Voting Rights Act sought to
nullify the use of literacy tests in the States targeted by them by suspending
povers plainly.secured to those States by the Constitution, and by converting
them from indestructible members of an jindestructible Union and their officers
and citizens from free persoas to constitutional and legal pariahs.

I do not condemn advocates of the Voting Rights Act who are Justifiably
ignorant of the Constitution. But I can find nothing to say in extenuation of
the action of supporters of the Act who are either contemptuous of its impact
upon constitutional principles and protections, or are too lazy to ascertain
what its impact oo such principles and protections 1is.

I cannot accept as a Justification for the Act the claim of its
aavocates that it has secured the power to vote to untold thousands of blacks
in the Southern States impaneled by its irrational formula. Constitutional
evil cannot be condoned because those responsible for it are actuated by

motives they deem righteous.

The Act has undoubtedly secured the power to vote to many 1lliterate

blacks. The claim of its advocates that it has also secured the power to vote
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to all the literate blacks registered in the condemned States after its emact-
went is certainly overbroad and insupportable. Most of them would have been
registered in the abseace of the Act because discrimination agalx}st literate
blacks in voting hes been virtually abandoned in Georgie, North Curolina, South
Carolina, and Virginia, and has substantially decreased in Alabema, Louisiana,
and Mississippi.

When one seeks an explanation for the enactmwent of the Yoting Rights
Act and the adjudication that it is & constitutionally appropriate means for
the enforcement of the Fifteenth Amendment, he is compelled by intellectual
integrity to reach this sad conclusion: Congress enacted the Voting Rights Act
and the Supreme Court approved its action because they were determined to
arrogate to themselves the arbitrary and autocratic p;)wer to secure to blacks
residing in the States condemaed by the irrational formula the power to vote
irrespective of their ability to read or write, all the provisions and principles
of the Constitution to the contrary notwithstanding.

The Voting Rights Act evokes the recollection of a relevant comment
Pope Julius III made to a Portugese Monk centuries ago. The Pope said: "Learn,

———

my son, with how little wisdom the world is governed."

Congress will allow the Act to expire unless a majority of its pembers
wish to demonstrate that their oaths to support the Constitution are worse than

solem mockeries.
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REMARKS OF RANDALL T. BELL

National Conference of State Legislatures
Annual Conference

Atlanta, Georgia

July 30, 1981

~ -

Concurrent Session

"The Voting Rights Act and Reapportionment:
Should Section 5 Be Extended?"

MR. BELL: Laughlin's argument reminds me of a definition of
politics that I once heard. Someone said that politics is
the art of 1looking for trouble, finding it evefywhere,
diagnosing it incorrectly and coming up with the wrong
remedy.

Section 5 clearly should not be extended. I think
there are three major reasons why that is so. First, it
does not really promote minority participation in the
political process. Secondly, it offends two very basic
principles of our political tradifion: federalism and
popular self-government, Finally, it is being used for a.
purpose never intended by Congress in 1965, that is, to
restructure state and local governments on the theory of
*proportional representation.” Let me address each of those
points for a moment.

As Laughlin stated, Section 5 has been called the
single most effective piece of civil rights legislation in

our history. Let me make it clear that we are not debating
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the right to vote. We are not defending the exclusion of
anyone from that privi}ege or the privilege to run as a
candidate or be a full participant inr the political
processes in this county. That is'what Américan Democracy
is about. That is not the argument,. The question is
whether Section 5 should be extended. The simple fact is
that Section 5 has had nothing to do with securing the

participation of minorities in electoral politics. It is

true that there has been a radical change in the
participation of minorities in the political process in the
South. No one denies that. However, if you look at the
facts and figures you see it has nothing to do with Section
5 preclearance. The belief that Section 5 has been a
uniquely effective means of securing minority voting rights
is simply part of the unexamined mythology of contemporary
politics.

It is generally agreed by people knbwledgeable in
political science that the most reliable index of political
participation is voter registration. There is no question
that before the Voting Rights Act was passed the level of
black voter registration in the covered jurisdictions was
half, and in many times, less than half of that in the rest
of the country. In the Soutﬁ in 1964 it ranged from a low
of around 7% in Mississippli -~ that is 7% of the voting age
black population -- to somewhere around 408 in some of the
border states. This was compared to 65 to 75%
registration in the rest of the country. In the years
immediately after Section 5 was passed, black voter

registration shot up dramatically in the South and it is not
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only comparable to the rest of the country now, but ahead of
most other sections of the country téday. Therefore,
Section 5 protects voting rights, right? Wrong. Let's look
at the record in a little bit more detail.

Let's take Mississippi, which was always the
classic bad boy when it came to voting rights. Between 1965
and 1968, the first three years after the Voting Rights Act
was passed, black voter réqistratioq went from that low of
7% to a high of 71% in Mississippi. What was happening
under Section 5 during that same time period? MissisSippi
made no submissions under Sechbn 5. Not a single Section 5
objection was entered by the Justice Department. In South
Carolina, my own state, there were over 354 submissions
made. We were the only state that obeyed the Voting Rights
Act from the‘beginning. We have always submitted our voting
changes. We sent in 354 changes between 1965 and 1971. Out
of those 354 submissions, there were zero oRjections., -The
Justice Department found none of these changes
discriminatory. Our black voter registration went from 37%
of the eligible population to 60% iﬂ that time period,
almost doubled.

Now Mr. McDonald will no doubt say, "That arques my
case for me. That shows how successful preclearance is,
because people wised up. All of those bad old southefn
racist voting registrars down thegg knew that they could not
get away with it. If you have zero objections, that means'
that the Act is working and we should continue with it.® -

Let's look again., Take North Carolina and let's
get a conttoi group into the experiment. North Carolina, as
Cleata has already told you, has some counties that are

covered and some that weren't covered and never have been
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covered by Section 5. In the Section 5 covered
jurisdictions in 1974, ten years after the Act, 51% of the
eligible blacks were registered. How about the uncovered
jurisdictions? Without the benefit of Section 5 they were
way back in the past weren't they? Fortunately for black
voters, but unfortunately for the myth of Section 5
effectiveness the voéoter registration among blacks in
noncovered counties was higher than in the covered counties
-~ 59%, almost ten percentage points higher.

Let's take Texas. Every lawyer who knows anything
about the history of voting discrimination knows all of
the cases that came out of Texas: the all-white primary;
the Jaybird Party; all of those taxes to keep blacks away
from the polls, and so forth. Texas' record is very
comparable to the rest of the old South in terms of
depriving blacks of the right to vote. But Texas was not
covered by Section' 5 during the first ten years of the Act.
From 1964 to 1975, black voting registration in Texas rose
dramatically as it d4id in the rest of the South. It was 35%
at the beginning of that period, wﬁich was about the average
for the states of the Old Confederacy. In 1975 before they
became under Section 5, it was up to 62%. The same dramatic
increase in the black voting participation which took place
throughout the\Souih also took place in Texas which was not
even covered by Section 5.

The experience in North Carolina and Texas strongly
suggests that Section 5 has nothing to do with the fact that.
blacks are being broughguinto the main stream of politics in
the South and in the rest of the country, That is a

phenomenon attributable to a whole range of complex social
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and political) changes in our country. It has nothing to do
with Section 5. The oft-repcated notion that without
Section S5 we can't make any progress or would not have made
any progress is just a myth.

The second objection to extending Section 5 is that
it is inconsistent with fundamental principles in our
constitutional system. I mentioned two: federalism and
popular sovefeignty. Section 5 says that the states and
local ckties, governments -- county governments, parish
governments and so forth -- can't pass their own laws and
put them into effect. The operation of those laws is

asuspended unless they are approved in Washington. Most of
us have probably forgotten it, but we Americans had a
previous experience with tﬁe suspension of local laws by the
" central government.

During the colonial period, the British crown
claimed the power as part of the roydl prerogative to
suspend the operation of laws passed by colonial
legislatures and local governments. Suspension of the laws
was one of the main’grievances of the Founding Fathers. I
was reading the Declaration of Independence this week. It
is good exercise to reread that document at times. One of
the things they said about old King George when they put in
the bill of particulars was this: "He has forbidden his
governors to pass laws of immediate and impressing
importance unless suspended in their operati&n 'til his
consent shall be obtained."” This is exactly what Section S
does.

) The same issue was debated in 1787 at the

Constitutional Convention in Philadelphia. . Pinckney of
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South Carolina, supported by James Madison of Virginia,
actually proposed that the national government have the
power to suspend or "hegative" state laws. The proposal was
resoundingly defeated, John Lansing, of New York said:
"Will a gentleman from Georgia be a judge of the expediency
of the law to operate in New Hampshire." The same principle
is now embodied in Section 5, something that was explicitly
rejected as part fo our constitutional system by those wise
men in 1787.

Why 1is suspension of 1locally enacted laws bad?
Because. it undercuts another basic notion which is even more
" important. That is the notion that we govern ourselves. It
is$ no accident that President Carter used to call his
campaign appearances "town meetings." He was appealing to
something very deep in our democratic political tradition --
the principle of local self-government., Section 5 ignores
that principle. Section 5 preclearance destroys local

control of the means of self-government, the right of each

community to determine its own course with respect to its
election laws, its form of government, and all the other
rights the Constitution has allocated to the people.

This 1is not just an abstract argument of
Constitutional theory. Mr. McDonald was talking about
Sumter County, Georgia. I want to talk about another Sumter
County -~ Sumter County, South Carolina in my home state,
The county is 42% black. Race relations have been pretty
good in that county over the past twenty years. Blacks have
been elected at-large in that county to county-wide

political offices. They hold judgeships. White voters have
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proved over again that they will support black candidates.,
When Sumter County decided to go to what is called "Home
Rule" -- that is to go from an appointive system of county
government to having the people elect their own county
government -- it decided to have a seven-member council
elected by the county at-large. That is a pattern that they

have used for other -governmental bodies and under which

blacks have been elected in that county. The voters
~
approved that decision in a referendum. The people of

Sumter County, exercising this American right dF' popular
sovereignty said, "This is the way that we want to structure
our county government. They had to submit it to Washington
under Section 5, because it was a change. The Justice
Department objected. They said, "You can't do that. You

are diluting the vote down there.® No one in Washington

ever explained how giving the people the right to vote for
their county council took away the vote ~- diluted it. But
the fact is that as a result of the Section 5 objection the
matter went to the federal court. Because of the lawsuit,
they have had no election for county council in Sumter
County for over six years. That is the way that Section 5
has "protected” the right of those people to vote.

Section 5 also offers no incentive for improvement.
You can have a clean record. You can have done away with
the literacy test and the citizenship test and having people
swear that you have good character and all of these classic
discriminatory devices. You can have abolished them a 1long
time ago. You can dgmonstrate that everybody has fair
access to the political process. Yet you can't get out from

under Section 5 preclearance. To extend Section 5 takes
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away any ‘incentive for covered jurisdictions to have a clean
record. That does notAprotect anyone's voting rights.
Finally, I said that Section 5 is being used to
impose a particular theory of representation on state and
local governments. It is a theory favored by the Voting
Section of  the Justice Department even though it has been -
rejected by the United States Supreme Court. This again is
not an abstraction. .
There is a debate about what it means to have fair
representation in this country. I am not going to take

sides on that debate this afternoon. I think there are

points on both sides. I think it is healthy that we are
constantly reexamining what it mecans for everybody to have
full and fair access to our political system. But one thing
is very clear to anyone who looks at the record. The basic
intention -of Congress, the basic understandin;, the basic
arguments that were made in favor of Section 5 when it was
first passed came down to one idea -- Section 5 was
satisfied as 1long as voting procedures and voting
qualifications presented no barrier to the citizen's right
to cast his ballot, to register to vote, to be a candidate
himself if he wanted to and to participate in the methods by
which candidates are nominated. If you satisfied those
criteria that you had passed the test of Section 5.

That is not the way that Section 5 has been
applied. In by far the largest number of objections that
are interposed by the Justice Department nowadays, i; is
conceded that none of those things are present and there is

no racial discriminatory purpose in the change. But local
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laws are obﬁected to because in the Justice Department's
view they do not fit with its own theory of voting rights.
The Justice Department's theory is that Section 5
is not satisfied unless, to the maximal extent practical,
the new election change guarantees the minority community
the opportunity to achieve legislative representation
roughly proportional to its percentage of the population.

Mr. McDonald's argument is a classic example of this theory.

He gave us all the percentages to éhow a disparity between
the black population and black office holders.

We can have an interesting debate about the merits
of proportional representation the next time we have this-
program. Personally, I believe the theory is nothing more
than the o0ld "separate-but-equal" doctrine applied to
politics. Be that as it may, the Supreme Court has said
that the Constitution does not embody that theory and that
it should not be imposed by the federal government. But it
is the policy of the Department of Justice to require
proportional rg?resentation. The bureaucrats don't agree
with the Court, so they ignore its opinions in administering
Section 5. I will give an example of that.

Charleston County, South Carolina, has an at-large
system of electing its nine-member county council. They
have consistently, in a county that has a 25% black voting
age population, elected two black members to that council
voting at-large. White voters are willing to support black
candidates. Black voters provide the margin of victory for
all nine seats on that council. B

The Justice Department objected to the way people

in Charleston elect their county government because it was
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possible, by drawing some real funny lines to create three
-election districts in which there would be a black majority.
The argument was made that the blacks who were on County
Council were not the "right kind" of blacks and somehow the
vofe of blacks was being "diluted" because they could not
vote for the "right kind" of blacks unless they were
guaranteed black majority districts. Is it really the
business of the Department of Justice to come into a place
like Charleston County and impose a system of government
that most of the local people don't want? How does that
_ protect voting rights? Yet Section 5 is c0nsistently’being
employed by the Justice Department to do just that. What a
far cry from the original intention of Congress. It is this
systematic abuse of power that leads me to say Section 5

should not be extended. We can protect the voting rights of

all of our people in other ways without Section 5.

REBUTTAL
MR. BELL: I wish Laughlin had not mentioned Columbia,
South Carolina. Columbia simply "does not support his

argument. Let me tell you a few things about Columbia. I
live there and 1 follow with great interest what he has been
talking about. I don't know which newspaper his quote came
from but I have an idea. Those same white "racial bloc
voters®™ he is talking about (the ones he claims defeated the
referendum) have voted heavily in favor of black candidates
for Richland County Council over the past six to eight
_years. I will name some names. Dr. A, T. Butler, who is a

very distinguished black educator at one of the black
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colleges, presently an incumbent, has lead the ticket in the
Democratic Primary with substantial white support. 1If you
will look in the white wards, you will see he is pulling the
votes. John Harper, a well-known Civil Rights activist (he
has been called stronger terms than that at times) has been
elected by -these same white people. Julius Murray, now a
member of our State Legislature from Richland County, also
has served on the Richland County Council, with the support
of the white voters.

If you will look at the City Wards and see the
voting patterns, this white racial bloc vcte simple is not
there.

Now the unfortunate thing is that we have had two
referendums on the issue of single member districts in
Columbia. Laughlin d4idn't tell you that it was primarily
the opposition of black voters that led to the rejection of
a single member district plan in the first referendum.
Unfortunately, it is the kind of arguments that Laughlin
makes that turn these matters into racial issues. At-large
voting, especially in municipal elections, was considered a
"good government" reform for many years., It first came in
the late nineteenth century and the ea¥1y-mpart of this
century is part of the Progressive movement. That's the
same movement that favored popular elections of United
States Senators, the franchise for women, and so forth. It
was an attempt, mostly in the larger northeastern cities, to
break up the old ward system of politics which had led to
corruption there. At-large voting has become a racial issue
because people have tried to make it a racial issue in the

South in modern times. I think it does no good to go back
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and resurrect the ghost of Pitchfork Ben Tillman in dealing
with these problems.

There is another point that is made over and over
again: that blacks can't form voting coalitions with whites
and, therefore, we need the Federal Government to come in
and create black wards, That simply is not the case.
Again, let me use Charleston County as an example. That
argument was made down there despite the fact that two

blacks out of a nine member council were being consistently
elected with strong white support. Those kinds of arguments
simply overlook the facts or try to see something that is
not there, |

Laughlin mentioned this business of lower black
voter registration. There is no question that that's true.
Unfortunately, it is true nationwide. If you look at the
statisttcs -- they are available, the U.S. Bureau of Census
compiles them every two years after general elections -- you
will see consistently that anywhere in the country, not in
just Section 5 jurisdictions, black registr;tion runs about
108 below white registration in terms of those eligible to
vote. It is interesting, if you look further at those
figures, to see some of the patterns though. The lowest
percentage of black voter registration is among the youngest
aged people, the people who have never been subject to the
tests and devices of the o0ld discriminatory systems.
Ironically, although understandably, the highest percentage
registration tends to be in the ége bracket of 45 to 65
years old among black people. Those are people who have had

the raw experience of having the right to vote denied to
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them in the past. They know how valuable the vote is. They
get out and register in high percentages. The yéunger
blacks do not. That is also a pattern among younger whites
as well. If we are going to look at low voter registration,
let's be candid about it. It is a nationwide problem that

will not be solved by Section 5, Black voter registration

in the northeastern states, for instance, shows the same
pattern of it's lagging behind white voter registration. In
the period from 1964 to 1976 the percentage of eligible
blacks who actually registered and voted dropped form 68% in
the northeastern quadrant to 54s. That is part of the
general pattern of voter apathy. Since the early 1960's in
this country there has beé;—gggzoximately a 20% decline in
participation and it is still declining today.,
unfortunately.

Mr, McDonald spoke about Edgefield and Horry
Counties, He said that these are examples of the fact that
South Carolina has not obeyed the Voting Rights Act. Let me
correct any misimpression that I may have given., When I
sa'id that we obeyed the act I meant we were the only state
for the first five years of the Act wh; submitted our vot?ng
changeg. The other covered jurisdictions did not. I did
not mean to imply that every change had been submitted.
There were a few that slipped through the cracks. But let
. me tell you what happened in Edgefield and Horry Counties
both since he mentioned them. Until we got "Home Rule" in
South Carolina, the State Attorney General submitted all
Section 5 submissions including the ones pertaining to local

governments., For some reason (and it appears to just have
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been an administrative oversight) there were times when
submissions regarding local election changes were not
submitted. I have 1looked through .those records and have
determined that 1in terms of changes to elected county

‘sgove;nments that happened five times over a period of ten
years. In every case the State Attorney General should have
made the submissions and did not. Probably because he did
not catch the bill after it had passed. It was a local
bill. But in>any case, the fact that those submissions were
not made could not fairly be used to imply that there was

" defiance or "massive resistance™ or that these counties were
trying to evade Section 5. It was not their responsibility.
The county attorneys were not making thg submissions at that
time.

Another reason the extension of Section 5 is bad is
that extension will perpetuate the power of a bureaucracy in
Washington which is unaccountable to the courts. The courts

_have held that there can be no judicial review of any
objection made under Section 5, The Voting Section is
unaccountable to any electorate. It is really unaccountable
to the law as demonstrated by the fact that it continues to
push proportional representation on local governments
despite contrary decisions by the courts. Again, I am not
here to arque whether proportional representation is or is
not good in this county or that city. That is a decision to
kbe made by the people there. It may be good some places,
but let's let the people there decide.

Let's not raise these bugbears that it is always a

racial is§ue in our elections or that there is going to bhe a
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racial bloc vote. That just is not true. Where there are
instances of discrimination, of racially purposeful devices
to deny access, then let's do what we traditionally do,
which is to go to court over that. There are other
provisions of the Voting Rights Act to allow federal
examiners to come in and register voters. Those have been
used in the past very effectively. No one is talking about
repealing those, because they aren't in Section 5. We have
the tools to deal with racial discrimination when it occurs.
But let's not take this other approach which deprives us of
the chance to make our own choices about the way our
governments are run and which turns these issues into racial
issues when they shouldn't be. For heaven's sake, we have
had enough of racial election registers and the race issue
in politics. We haven't completely outgrown it, I'm candid
and I will be first to admit that, but we have gr;wn up a
lot. Anyone who says that we have not is not being candid.

Let's foster the ‘progress in the direction we have-

" 'followed- in the past. "Progress has come when .we recognize

that we are all Americans and that the issues that divide us
should not .be issues of race. As long as we make every
question something with racial overtones -- and the tendency
of Section 5 has been to do just that -- we will continue to
perpetuate that kind of attitude and that kind of thinking.
Why put an incentive on racial bloc voting by
herding minorities into "safe®™ districts and then giving
them nothing except the bloc vote? That is poor solace.
That is second-class citizenship of the worst sort. People
who promote that can't be serious about equal participation

in the political processes. Section 5 fosters that kind of
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thinking rather than discourages it. It promotes

"separate-but-equal®™ political representation.

AUDIENCE QUESTIONS

Q. Is South Carolina worse than Georgia?

MR. BELL: I just want the gentleman to know that Georgia
has the dubious distinction of leading all Section S
jurisdictions in the number of times that the Justice
Department has objected to its changes, 226. - No one even
comes close --- the nearest competitor is Louisiana followed
by Texas, but you lead the pack. South Carolina didn't have
a single objection under Seciton 5 for the first seven years
of the Act and has never had an objection to either a voting
procedure or voting method. They have been mostly to such

things as annexation and reapportionment plans.

Q. Mr. Bell, during your presentation, I did not.know
at times whether you were for or against the extension of
the Voting Rights Act, particularly to and you eluded to on

occasions, elimination of Section 5 because you were making

a very good case for the continuance. But not only for the
continuance, and my question 1is, you admitted by saying
during your presentation that there are problems all over
the United States, such as people participating in the
voting process and the fact that you eluded to young people
who don't vote very well and I know that is true everywhere,
but I think my bottom line question is would you not agree

that because you made such a good case in behalf of the
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extension thereof and the fact that it needs to apply to all
of the states that it ought to be law without having to be
extended ten years from now. You just gave me some good
argument on behalf of that rather than convincing me that it

ought not to be.

MR. BELL: The answer to the question is ™"no." I don't
thing it should be made permanent. No, I do not think it
should be extended. The reason is because these problems,
such as low voter participation, that you have alluded to,
really are not going to be remedied by Section 5. Just as
extension of Section 5 is not going to make young white
people more interested in the political process it will not
increase interest among young black people. Section 5
simply is ircrelevant to those kinds of problems, Learned
Hand once said, and I think this is the key, "Liberty lies
in the hearts of men and women. When it dies there, no

constitution, no law and no court can save it." We are not

going to solve those kinds of problems by Section 5. I
think that anyone who argues that Section 5 is he answer,
simply doesn't want to look very closely at the record and
see that it is plain that Section 5 enforcement has had
nothing to do with the bringing of blacks and 1language
minorities into the political process. I think that we all
agree that minority participaton is good and long overdue,
but these other problems simply don't warrant extension of
Section 5. No, I don't think ‘it addresses this problem, so

I don't think that is an argument for extending it.
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Q. Does South Carolina have multi-member districts in

South Carolina and single-member in the House?

MR. BELL: Our Senate has both multi-member and
single-member districts, The House has straight

single-member districtsi
Q. {question inaudible) (has to do-;ith whether South

Carolina's Senate Plan discriminates againsts blacks}.

MR. BELL: That qﬁéstion has been litigated repeatedly in
the Federal Courts. Each time the Federal Courts have said
that our Senate plan was not designed with a racial
discriminatory purpose and 1t doesn't have a race

discriminatory effect. That doesn't mean that everybody
agrees that “it is the best way to apportion our Senate, but
it has been given a clean bill of health, not once or twice
but several times by the Federal Courts. The Justice
Department also precleared that plan after the 1970 census:*
Later under an order from the Federal Dfétrict Court in
Washington, D.C., -- who knon what they had to do with it,
but fhey gbt into the act -~ told the Justice Department to
object to that plan and they did. The U.S. Supreme Court in

a case called Morris v. Gressette said that objection was

illegal and the court had no authority to order the Attorney
General to object., Senate offices have always been separate
seats. When we had to change from our "little ugederal
system" where each seat represented one county, we simply

maintained the separate offices, but we-have had that since

our independence in 1776. You run for a specific office.
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CLOSING COMMENTS

MR. BELL: I think it is significant that Laughlin continues
to use the phrase "disestablish at-large districts.™ That
sounds somewhat like disestablishing segregated school
systems. But th; equation really doesn't work. Unlike dual
school systems at-{?rge districts in themselves are neither
good no bad. They are something for people to choose as
their form of 1local government to meet their 1local
circumstances. All of this brings out very pointedly, what
seems to me to be critical, which is that Section 5 is being
used by the Justice Department to disgstablish at-large
districts and put in their place "ghetto" districts. This
is an ill-conceived affirmative action program to create as
many high concentration black districts as is possible in
the jurisdictions covered by Section 5.

It is no secret when you listen to the analysis
being put forth by Mr. McDonald ané other proponents of
Section 5 that they have a great hostility to the law as the
Supreme Court has laid it down. People have always been
hostile to what the Supreme Court says we should do. They
were hostile to the Brown decision as well. This hostility
to the Supreme Court is justified by saying that the Court
has created an impossible legal standard to comply with the
standard of proving discriminatory intent. Well, that
standard is the same standard that was to descegregate
schools first in the South and later in the North and West.
It is the standard by which employment discrimination cases
are being judged. If you think it is an impossible staﬁdard

you arenit reading the cases that come into the advance
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sheets, Every week people are proving that their rights
have been yiolated under those standards. I am the first
one to say that if the rights of people are being violated,
and especially if it is on account of their race or color,
the full power of the 1aw>shou1d be brought to remedy that.
That is not the issue. The issue is the extension of
Section 5.

Why should Section 5 not be extended? Because it
is based on a political theory which is completely at odds
with ourn democractic traditions. It is a theory which
prefers for political solutions to be imposed
administratively from the top rather than representationally
from the bottom. That is not democracy. It is an elitist, .
technocratic, managerial approach. Bureaucrats don't like
.politics because politics are unpredictable. Politics are
untidy and there is too much give and take, It is not a
neat predictable thing that you put into a computer and get
a nice, punched out systems analysis answer, But
bureaucratic preference is no reason for extending Section
S.

Section 5 is based on a theory which extends
political equality in form while debasing it in substance.
That's all proportional representation is, and it has been
tried before. It was tried in Weimar, Germany. It was
tried in the French F&hrth Republic. It has been tried in
modern Lébanon. It does not lead to effective government.
It does not”lead to” broad based political concensus within a
society. The record of history is clear.

Section 5 is based on an elitist aversion and

93-706 0 - 83 ~ 12
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suspicion of the political marketplace where we can't always
have our ideas and our own ways in their pristine form,
where there is give and take, and where things are sometimes

unsystematic. It is impatient with the discipline of

politics and consensus building. It wants to insulate
minority qroups from that. Allow them to elect people of
their own language or color who then sit as isolated voices
in the wilderness rather than working for the consensus that
builds bridges between all of us regardless of our race or.
our religious background or our national origin. That is
the American tradition, but it is the tradition which is
opposed by the Section 5 approach. Sections favors the
"us/them" view instead of the "we, the people" view of the
Constitution. It emphasizes racial division and identity.
It put a premium on and creates an incentive to define
political groups in terms of the color of their skin. The
word "victim"™ was used by Senator Mitchell. It places a
premium on seeing people as victims, instead of seeing them
as citizens, victims who somehow are unable to muster the
goodwill of their fellow citizens to urge their rights and
their points of views,

I have a different view. I do not deny the
unfortunate history of discrimination we have had, not just
against black minorities, but against religious-minorities,
ethnic¢c minorities, and others in this country. But I know
that our deepest values as a nation have always called us to
be better in the future than we have been in the past. The
trend in our history has been to extend greater equality to
all members of the American family, to be ever more true to

the principles of the Declaration of Indépendence. What 1
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don't like about the arguments for extension of Sectfbn 5 is
that they play on hysteria and division and fear. . They are
based on an assumption which I know from my own experience
is not true -- that whité Americans are basically unfair,
that white Southerners are waiting for Section 5 to expire
so that they can push everything back, so that they can let
the police dogs loose on the Selma Bridge adéin. That
simply is not my reading of the heart and mind of the
American people or people in the South. We are growing. We
still have a long way to go, but we are on the right road
heading in the right direction. 1In the end, Section 5 has
nothing to do with the real problems and there is-no reason

-—

for extending it.
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PRePARED STATEMENT OF EuGeNe W. Hickok, JR., DICKINSON

CoLLece, CarLISLE, PA
VOTING RIGHTS AND REPRESENTATION

Sometime this winter the Senate will commence deliberations
concerning extendirg the 1965 Voting Rights Act. The hearings, which
will be held by the Subcommittee on the Constitution of the Senate
Judiciary Committee, should be the stuff of great theatre. If
debate follows the pattern set in 1970 and 1975, when‘;he original
act was extended, those favoring extension will argue that dis-
crimination still exists and that the Voting Rights Act is the
primary means of safeguarding minority access to the voting booth.
Those opposing extension, predictably, will arque that the act
has accomplished its purpose and that extending it is not only
unnecessary; therefore, but constitutes unfair treatment toward
a huge portion of this country's states and localities. Both
proponents and opponents of extension offer strong arguments and
raise important issues. But if the debate fails to transcend
concerns of racial and class prejudice and states rights, a ter-
rible disservice will have been perpetrated. For debate concerning
the extension of the Voting Rights Act, especially as the original
legislation has been altered by the House, should focus upon the
most fundamental issue in American government: Representation.

In 1965, Attorney General Katzenbach argued that a voting'
rights act was needea to ensure that the Fifteenth Amendment of
the Constitution was upheld. The intent of the Act was "to increase
the number of citizens who can vote." The goal was to ensure that -
blacks, particularly in the South, were not barred from registering
to vote. The Johnson Administration intended to accomplish this
in two ways. First, by suspending all "literacy” tests and similar
devices which had been used by local officials to limit minority
access to the ballot. Second, by sending federal officials into
regions where discrimination was alleged who could ensure the

fair administration of the voter registration system.
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Not only was the intent of the original act clear, but its
impact is well documented. The Voting Rights Act is probably the
single most successful piece of civil rights legislation ever
passed in this country. Since 1965, the percentage of eligible
blacks registered to vote has increased dramatically. Likewise,
the number of blacks elected to the state legislaEures and to _
local offices in targeted areas hag increased also. And similar
progress has been recorded for those minorities that have come -
under the protections embraced in extensions of the act. The
Voting Rights Act has been successfull But sponsors of the
legislation currently awaiting Senate consideration say that
discrimination continues, sometimes in very subtle yet effective
ways, and, therefore, the act must be extended. Perhaps. But they
propose to alter the present law in such a way as to suggest that
the presence of discrimination provides sufficient cause to alter
the idea of political representation in this society.

The legislation the Senate will consider differs from the
current law in a fundamental way. Currently, Section 2 of the
Act represents a codification of the Fifteenth Amendment, pro-
tecting citizens from having their right to vote denied due to
race or color. As interpreted by the courts, a violation of this
Section requires a demonstration of intention or purposeful dis-
crimination. fﬁe proposal coming before the Senate embraces a

standard for identifying discrimination that looks to the racial
effects or impact of some voting action rather than whether or not

that action was undertaken with the intent to discriminate. 1In
other words, any change which might have the effect of altering the
makeup of an elected assembly in such a way as to lay open the
possibility of a decrease in the number ofjﬁinority—held seats
could be found to be in violation of the law.

The imposition of an "effects" test in place of an "intent"
test for voting rights resembles similar strategies employed by
those eager to end discrimination in employment and education.

Determining the motives behind one's actions, it is arqued, is

--
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very difficult to do. Measuring the effect of those actions is
much easier. Nobody disputes this. However, when instituting an
"effects" test in voting,one alters in a fundamental way what is
meant by representation in this republic by promoting the develop-
ment of a system of proportional representation in which it is
implied that individuals have a right to seats in a legislature
as well as a right to vote. This goes beyond ensuring free access
to the voting booth. It transforms the= Fifteenth Amendment from
one prohibiting discrimination to one requiring racial balance
in representative assemblies.

The idea of proportional representation was cast aside by -the

Framers of-the Constitution as being incompatible with political

freedom. In Federalist #35, Madison states that tfhe idea of an
actual representation of all classes.of the people by persons of
each class is altogether visionary.” Those favoring such a scheme
argue that all classes of citizens should have some of thgir own
number in the representatiYe body in order for their feelings and

interests to be better understood. But, as Madison observed, "this

will never happen under any arrangement that leaves the<yotes of
the people free."

A system of proportional representation substitues one notion
of representation for another. The Framers understood representation
to be a process of "refining and enlarging the public views."”
Representation was, as they understood it, a matter of style and
focus. It concerns how one decides an issue more than the decision
itself. A representative could exercise trusteeship and act upon
his best judgment, or he could attempt to act more as a delegate
and decide 1ssues in accordance with the will of those he is elected
to represent. More often than not, some combination of trusteeship
and delegation would occur, thus providing decisions which are
derived through reason and deliberation which would meet with the
approval of the citizens. Proportional representation shifts the
emphasis from process to product by implying that sound decisions

effecting one. class of persons can be made only by persons of
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that class. The quality of representation in such a systenm is
measured, therefore, by the makeup of the representative assembly

rather than the obligations and responsibilities of the elected

officials.” The goal of such a system becomes the development of

a legislative body the makeup of which mirrors the society it
represents.

?he Framers sought to erect a government in which representatives
would reach decisions that reflected the best interest of the citizens.
fhey sought to capitalize upon the diversity of American society by
establishing a system gpich would promote the mingling of various
points of view, thus protecting minority rights while ensuring majority
rule. Representatives would satisfy the concerns of the beople or
be rgp{aced throuqﬁ elections. Rather than setting off classes ’
of citizens against one another in a legislative assembly, the
Framers opted for a system aimed at erasing class distinctions.

During the debates that led to the Constitution, Madison
observed that "we have seen the mere distinction of color
made in the most enlightened period of time, a ground for the
most oppressive dominion ever exercised by man over man.“ The
problems of racial and class prejudice continue to plague this
country. A voting rights act aimed at ensuring equal access to

the _ballot has and can continue to contribute to the eradication

of racial discrimination. But a representative system may be
made undemocratic. not only by attaching unwarranted qualifications
upon suffrage but also by attaching unwarranted qualifications upon

— ——

the right to hold public office. A system of probortional rep-

-regentation establishes such qualifications and the proposals

to alter the current voting rights law open the ddéor to the

development of just such a system. Those of us interested in
ending racial discrimination should recognize that Madison was
correct to assert that in a democracy, measures which inhibit
individual freedom while attempting to address some injustice

often rapreééng cures which are far worse than the disease.
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PREPARED STATEMENT OF CLARENCE PENDLETON

I believe that a ten-year extension of current law along the
lines suggested by the President is the most desirable course.
This is longer, as you know, than any previous extension.

An "effects" test for those jurisdictions, chiefly in the
South, which have to pre-clear electoral changes with the
Justice Department has proven its worth, and under the
President's proposal will and should remain in place.

Extending an "effects" test to the rest of the pation is an
entirely different matter. I am unaware of any compelling
evidence which indicates the necessity of so major an expan-
sion of the law's scope. If I believed such an expansion were
necessary to protect the gains already achieved by the Act, I
would not hesitate to recommend it. "But I do not believe it .
is necessary, and I am unaware of anything in the hearing record
before the House Judiciary Committee which suggests the wisdom
of such a course.

Passage of a nationwide "effects" test such as that contained
in the House bill may cause undesirable consequences in at
least two areas.

L]
First, it will induce a good deal of uncertainty and confusion
in an otherwise known and settled body of law. It may take
ten years or more for the courts to sort out all the changes.

Second, I am troubled by the implication in the House bill that
the only or best way to enhance minority voting rights is to
Have minorities represented by members of their own race. I am
aware that the House bill does not make proportional represen-
tation by race a legal requirement, but it does rather clearly
suggest that deviation_ from proportional representation is
somehow suspect. This will not only invite endless litigation,
as I have suggested, but could lead to results that I consider
unwise as a matter of policy. Although I would like to see
moxe minority office-holders throughout the nation, I do not
doukt for a moment-that minority voters can make their views
known and felt other than through the voice of a minority office-
holder.

The key to effective representation for minority racial interests
is the same as that for any other interest: we must register,
organize, and get out the vote. So long as those crucial poli-
tical processes remain open equally to all, regardless of race

-- and that is what the Voting Rights Act is designed to do --
we need not and should not concern ourselves with anything that
smacks of proportional representation by race.
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Senator Orrin Hatch
125 Russell Building

Dear Mr. Hatch:

I am writing to exp_;'ess my concerns and views to you and to the
members of the Subcormittee on Constitution and the Committee on Judiciary
regarding the extension of the Yoting Rights Act.

My concerns cover vital aspects of the Voting Rights Act before your
subcommittee. Section 203 of the 1975 amendment to the Voting Rights Act
addressed voting discrimination against language minority citizens. This
section covers Native American Indians, Alaskan Natives, Hispanic Americans
and Asian Americans. This provision has extended a right to many Americans
who for the first time exercised-their constitutional right to vote. This
Act, and particularly section 203 has had the effect of enfranchising millions
of Americans and has made active participants of those who have traditionally
been effectively denfed directly or indirectly their right to vote.

In order for me to address the Bailout question, it is necessary that
I address preclearance. Preclearance provides that a jurisdiction covered
under the Voting Rights Act must submit for approval any voting law change.
In effect, this provision prohibits any state or subdivision from imposing
voting practices in a manner which results in a denial or abridgement of
the right to vote. Racfal discrimination in the electoral process still
exist in America and it s constitutionally justifiable to require a co-
vered jurisdiction to show that discrimination has been corrected before
permitting it to bailout from coverage of the Act.

The conditions which prevailed before Congress during the debates
over the 1965 Yoting Rights Act justifying imposition of extraordinary
remedies are still prevalent today. Although they may not be as violent
in the physical form, or as obvious as they were prior to 1965, the present
subtleties to achieve the same ends continue and have the same impact.
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Baflout assures that these jurisdictions found by Congress to have a
history of purposeful discrimination be carefully scrutinized, and that they
be required to show through reliable evidence that these jurisdictions have
not discriminated, whether directly or by effect to deny anyone their right
to vote.

1 maintain that the actuality of the situation that existed in 1965
still exist today and that the means by which Congress addressed the concerns
were necessary and proper and must continue in order to protect this con-
stitutional right.

In 1970, legislative history maintained sufficient evidence in support
of the existence of racial prejudice throughout-the nation. It is incon-
ceivable to me and the nation to accept that in 10 years we have been able
to 2ddress adequately the complex dilemma of racial discrimination to the
degree that would support the notion that protection against discrimination
in every meaning of the word should be eliminated or effectively restricted.
Who can believe that what this nation has not been able to address in over
200 years could possibly be adequately addressed in 12 years.

In order to continue the greatness of our nation and our commitment for

a more perfect union, I stron?ly urge you and the members of the Senate to
vote for extention of the Voting Rights Act as approved by the House.

Sincerely,

“ /4?41:7(:&1

Member of Congress

(S

RG/1b/vg
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I. IF THE VOTING RIGHTS ACT IS EXTENDED, CONGRESS
SHOULD ADOPT THE SO-CALLED "EFFECT" DISCRIMINA-
TION STANDARD, AS CPPOSED TO "INTENT,"™ AS THE
STANDARD FOR PROOF OF VIOLATIONS NOT ‘ONLY UNDER
§ 5 OF THE ACT AS HAS BEEN THE PREVIOUS REQUIRE-
MENT, BUT UNDER § 2 OF THE ACT AS WELL.

The cbjective of the Voting Rights Act of 19651 and its subsequent;
amendments in 1970 and 1975 was not only to remove discriminatory barriers
that denied blacks and other ethnic minorities direct access to the bhallot,
but also to insure such minority groups a meaningful participation in the
political process. Thus the Act outlawed not only overt forms of discri-
minatory practices that had historically heen used to disenfranchise
"discrete and insular"