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Selections.

PAY OF OOLORED BSOLDIERS.

ATTORNEY-GENERAL'S OFFICE, April 23.
Sin: You have done me the honor to refer tome
a o ication to y If, from his Exccllency,
John A. Andrew, Governor of Massachusetts, with
accompanying papers, relative to the claim of Rev.
Samuel Harrison for pay as Chaplain of the 54th

i t. of M h ts Volunteers.

1t appears, by Gov. Andrews letter and the other
papers, that Mr. Harrison, who is a colored man, was
duly elected, and, on the 8th day of September, 1863,
commissioned by Governor Andrew, as chaplain of
the 54th regiment of Massackusetts Voluntcers, in
the service of the United States; that on the 12th
of November, 1868, he was mustered and accepted
into the service of the United States, at Morris Is-
land, South Carolina, by the proper mustering of-
ficer, and actually performed the duties of chaplain
of that regiment, then_and since serving in South
Caralina. On demanding his pay as_chaplain, on
the 4th of February, 1864, lie was met by the follow-
ing refusal in writing, signed by the paymaster at
Hilton Head:—

Samuel Harrison, chaplain of the 54th Regiment,
Massachusetts Volunteers, (colored troops,) asks pay
at the usual rate, S100 per month and two rations,
which, he being of African descent, 1 decline paying,
under act of Congress passed July 17, 1862, employ-
ing persons of African descent in military service of
the United States. 'L'he chaplain declines to receive
anything less.

You have requested my opinion whether the Pay-
master should have paid as demanded, and, if he
should, whether it is your duty toorder him to do so.

The 54th Regiment of Massachusetts Yolunteers
was organized in the same manneras were other reg-
iments of State Volunteers, ugder the following or-
ll:,-rofthe War Department, dated January 26, 1863,

Tdo not know that any rule of law, constitutional
or statutory, ever prohibited the acceptance, organs
ization, and muster of * persons of African deseent”
into the military sersice of the United States as en-
listed men or volunteers. But whatever doubt may
have existed on the subject had bren fully resolved
before this order was issued by the 11th section of
the act of 17th July, 1861, chapter 195, which au-
thorized the President to employ as many persons of
African descent as he’ mig“t deem necessary anid
proper for the suppression of the Rebellion, and, for
that purpose, to_organize and use them in such a
manner as he might judge best for the public wel-|
fare; and the 12th section of the act of same date,
chapter 201, which authorized the President to re-
ccive into the service of the United States, for the
purpose of constructing entrenchments, or perform-
Ing camp service, or avy other labor, or any mili-
tary or naval service, for which they might be found
competent, persons of African descent, such persons
to be enrolled and organized under such regulations,
not inconsistent with the Constitution and laws, as
the President might preseribe.

The 54th Massachusetts regiment was, therefore,
organized andmustered into theserviceof the United
States under clear autherity of law.

But the filteenth section: of the act of 17th July,
1862, chapter 201, after directing that all persons
who have been or shall be enrolled in the service of
the United States under that act, shall receive the
pay aud rations then allowed by law to soldiers, ac-
cording to their respective grades, contains this pro-
viso, * That persons of Alrican descent who, under
{his Taw, shall be employed, shall receive ten dollars
per month and one ration, three dotlars of which
monthly pay may be in clothing.”

Whether persons of African dush * 27
the service of the United States ” as private soldiers
are included within the words * persons of African
descent who, under this law, shall be employed,”
thereby limiting their pay as soldiers toten dollarsa
month, is not the question you have submitted to
me. ForMr. Harrison was not a private soldier,
but an officer serving under the commission of the
Governor of Massachusetts, the authenticity ard valid-
ity of which were recognized and admitted by the
United States when he was mustered into the service.
But the question iz, Can a person of African descent
lawfully hold the oflice an receive the pay of chap-
lain of a volunteer regiment in the service of the
United States? :

1 have already said that I kn
law, constitutional or statutory, which prohibits the
acceptance of personsof Affican descent into the mil-
itary service of the United States and if they could
be Jawfully accepted as private soldiers, so also
might they be lawfully accepted as commissioned of-
ficers, if otherwise qualified therefor. But the ex-
press power conferred on- the President by the
eleventh scction of the act of 17th of July, 1862,
chapter 195, before cited, 2o employ this class of per-
sons for the suppression of the Rebellion, as he may
judge best for the public welfare, furnishes all need-
ed sanction of Jaw to the employment of a colored
chn[vlain for o volunteer regiment of his own race

oris any prohibition of the employment of suck
found 1n the statutes which declare the qual
- 2f ehnnlaine  The ninth seetion of the act
to authorize the employment of volunteers, &e., of
224 July, 1861, chapter 9, provides that there
shall be allowed to each regiment one chaplain, whe
<hafl be appointed by the regimental commander on
the vote of the field officers and company command-
erson duty with the regiment at the time the ap-
pointment shall be made.  The chaplainso appoint-
ed must be a regularly ordained minister of a Chris-
tian denomination, &e.  The seventh section of the
act of August 5, 1861, chapter 42, for the better or-
ganization of the military establishment, declares
that one chaplain shall be allowed to each regiment
of the army, to be selected and appointed as the
President may direct :—Provided, That none but
regularly ordained ministers of some Christian de-
nomination shall be eligible to selection or appoint-
ment. 'The cighth section of the act of Ju&y 17,
1862, chapter 200, declares that the two sections last
cited sh:\lrbe construed to reail as follows:—

----- cwndleelin,

ow of no provision of

N

all be appoinied & cuapuun 1m wie

That no person sh
who is.not a regularly ordained

United States army,

er MONLN, ANU LW TaLUND @ty e memer .
‘Was Mr. Harrison entitled to this rate of compensa:
tion, or was he - limited to the pay of "ten dollars a
month and one ration, fixed by the proviso to the
ﬁltet;nlh section of the act of 17th July, 1862, chapter
201

It will be observed that this proviso declares ten
dollars a month and one ration shall be received by
persons of African descent employed under the law
of which it is a part, viz.: the act of 17th July, 1862,
chapter 201. Now we have seen that it is not neces-
sary to resort to that law to find authority for theap-
pointment of Mr. Harrison as chaplain ; for, apart
from the authority which might be presumed to ex-
ist prior to the enactment of any of thesestatutes, the
cleventh section of the act of 17th July, 1862, chap-
ter 195, sufficiently warranted it.

To bring him, then, within the sweep of this pro-
viso, and thus withdraw him from the reach of the
act which specifically fixes the pay of the class of
officers to which, by clear law, he belongs, would vio-
late the plainest principles of construction. The act
of which the proviso is a part was not intended, in
my opinion, cither to authorize the cmployment or
fix the pay of any persons of African descent, ex-
cept those who might be needed to perform the hum-
blest offices of labor and servive for which they might
be found competent.  The twellth section author-
izes thew to be received into service for the purpose
of constructing entrenchments, or performing camp
services or any other labor, or any military or naval
sorvice for which they might be found competent.

The thirteenth section declares that when any
man or boy of African descent, who, by the laws of
any State, shall oWwe service or labor to any person
aiding the Rebellion, shall render such service as
that act provides for, he, his mother, wife, and chil-
dren shall be free thereafter, with certain exceptions.
And the fiftcenth scction fixes their pay as before
stated.  Whilst it is true,that the words of the
twelfth section are broad cnough to embrace all per-
sons of African descent who may be reccived into
the military or naval service of the United States, it

minister of some religious denomination, and who does '

not present testimonials of his present good standing
as such minister, with a recommendation for lis ap-
pointment as an army chaplain from some authorized
ccclesinstical body, or not less than five aceredited
ministers belonging to said religious denomination.

The closest inspection of these provisions will dis-
cover nothing that precludes the appointment of a
Christian minister to the office of chaplain because he
is a person of African descent. 1 therefore conclude
that Mr. Harrison was the lawfully appointed and
qualified chaplain of the 54th Massachusctts regi-
ment.

The pinth scction of the act of 17th July, 1862,
chapter 200, providcs_ that thereafter the compensa-
tion of all chaplains in the regular or volunteer ser-
winn. ar army hosnitals, shall be one huadred dollars

is vet quite evident from the terms of the whole see-
tion, as well as from the prounse of Treeuom fou'vue
to such persons who were slaves in" the thirteenth
seetion, that, in limiting their pay to ten dollars a
wonth and one ration, Congress had in view the
class who were fitted only for the humbler kinds of
service referred to, and not persons who, under the
authority of other laws, might be appointed to posi-
tions requiring higher qualifications and entitled to
a higher rate of pay. To asume that because Mr.
Harrison is a person of Afvivan descent, be shall draw
ouly the pay which this law establishes for the class
it obviously refers to, and be deprived of the pay
which another law specifically affixes to the office he
lawfully held, would be, jn my opintion, a distortion
of both Jaws, not only unjust tohim, but in plain vio-
lation of the purpose of Congress. 1 therefore think
that the Paymaster should have paid Mr. Harrizon
his full pay as Chaplain of a Volunteer Regiment.

Your attention having been specially called tothe
wrong done in this case, I am also of opinion that
your constitutional oblization to take care that the
jaws be faithfully executed makes it your duty to
direct the Secretary of War to inform the officers of
the pay department of the army that such is your
view of the law; and I do not doubt that it will be
accepted by them as furnishing the eorrect rule for
their action. 1 am, sir, very respectfully, your obe
dient servant,

EDWARD BATES, Attorney-

To the Dresident.

General.
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