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QUESTIONS PRESENTED

I. Whether the District Court erred in finding a viola-
tion of Section 2 of the Votig Rights Act when 1, baased
upon the totality of the circumstances, the political
process in the challenged districts is nlot equxally oi))eit
to minorities because (a) the w eighted average dif-
ferential between the registration of black and wh'lite
age-qualified voters exceeds 15%, (b) elections Lave
been and are marred by persistent anid sev-ere racially
polarized voting and (c) in tihe last 13 years, only
eight different blacks have been elected to an aggre-
gate, of 248 potential seats?

II. Can a fewi lack v-ictories neg ate a finding of rote
polarization when the difference betwveeii the paer-
centage of blaekls and the percentage of whldies who
voted for black candidates is so substantial asto dis-
lplay a consistent pattern of voters easting ballots
along racial lines?

III. Regardless of the definition of racially polarized
voting, should the lower Court's find.tig of a v-iola-
tion of Section 2 be set aside in light or Congress'
clear intent to inceorporate the analysis of White r~.
llege _ter", 412 U.S. 8153 (19 3), into am~end~ed Section

2and the fact that TIiilte loiiid' iziilcerlnissibale votez
dilution even without a finding of racial polarization?
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STATEMENT OF FACTS

k"'r s seventy years, the State of North Carolina off i-
ci ally, systemiat ically and eff ectively discriminated against
1)ld citizens with regard to the electoral franchise. From
1(OO until 1969, a comin ationi of literacy tests, the 1)011

1

'....... u.. .. F.. .:r.r.:. .,......+s"a, .. n .:s . .; u'. .zn rrun e+A ... ,.. .. eim^ : -mw«rn.v.u'.e.."u-i.W'GNS>.isufaLa.,uW.]'.ve.-Krf5u3LVrirMY.M-reW-:., : _....:..+-"d4W i.n' "VWU:ih1C"w.lwflr+Fv.N ihe.N.wlx'tiuN. W.isnAW lM.t4'.>..iuac: i '1xl-.iW. . + k 41515?e il v tir+: 'v.1". iv 1. rYa}i:iY.C.4e".v4 ter,14 i -'9VYAtR I. li4 GYe vi



2

tax, ml-member districts,' anti-single shot laws, nunm-

bereml-seat plans, miajorityr vote requirements, lblat ant racist

appeals, intimuidation, and socio-econlonnce di scriiniiiatioi

p~revented the election of any black to either the House
or the Senate of the North Carolina General Assembly.

(J1!.S. at 22a-83a).
* Through the inexoraible lnareli of no longer p' 1assive

j)UbliC opinion, fe(lerat legislative prlessure and jiuli ci al

decisions, the g reader part of these diserilnatory inieell-
amisis were dismantled, but a few, including multi-miember
districts, remain.

It wvas iii tllis context that p)lailitiff s Gini es, ct ail.,
and pila intiffs-inutervenors l'agli, et al., chlle age11rd Ow he
1982 redis trict ing planl adopted by the North ("ar'olinaC
General Assemably, onl the grounds that "'1asedl u]pon I lie

totality of the ci rculnstanlces,' (a) six ulti-melcmblr d11;-
tricets with substantial whito voting majorities i11 areas
where there are sufficient concept rations of black vo ters
to formn majority- black singlmember (listriets (and (b))
o11e sile-ln1emler (district which fractures into seiparate
voting nlilnori ties a comparable concentration of lblack vot -
ens, in conjunction with the historical, social anid political

factors elaborar ted in Zinir Al c} . X6ic. Lei th e n, 485 Vi.2d 12?91

. 1 Multi-member districts are, the State asserts, the result
of the historical practice in North Carolina of not dividing coun-
ties in forming legislative districts. (App. Brief p. 3) The State
seeks to imply (App. Brief p. 3, n. 2) that, because Art 11 §§ 3(3)
and 5(3) of the 1968 revision to the North Carolina Constitu-
tion "merely" codified historical practice, no discriminatory
intent can be inferred. In light of the absence of any recquire-
ment for population balance by district prior to Baker v. Carr,
369 U.S. 186 (1962) and Drum v. Seawell, 271 F.Supp. 193 (MA.D.
N.C. 1967), however, the chronological coincidence of the 1968

constitutional amendment is remarkable.

[
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(5th Cii'. 1973) (en balee, aff'd on oilier gjrunds sub niow.
Easvt Carroll Parish Schiool Board v. J31.r,4all, 424 'U.S.
6t36 (1976) (per curiami), violated Section 2 of the Votimg

Rights Act, 4'2 U..C. § 1973 (J.8. at 4a). Ili particular,
plaintiffs contended that their class ''have less opportunity
*... to participate in the political process and to elect rep-
resentatives of their choice." 42 U.S. C. § 19713(b).

After all eight day trial before a three judge court
consisting of the H:.onlollable J. Dickson Phl'i llips, Jr., Cirz-
cuit Judge, W. Earl Britt, Jr., Chief District Judge, and
Franklin T. Dupree, Jr., Senior District Judge, all North
Carolinians, the Court held that the black registered voters

in the challenged districts were submerged as a voting
minority and therebyl had Jess oportunit~y than other
nic...ers of thle electorate to participate in the political

process mid to elect rer'nttvsOf' their choice. (,f.
at 52a)

Ili the course of its fatctuatl exmnainan oicn

sionis, [he Court below Ima(.l three critical findhigs rela-
tive to whether the nmenmbers of the plaintiff class h1ave
an equal opportunity (a) to p~articipalte in the i)oliticall
process and (b) to elect representatives of their choice:

1. in the citAlloillged districts, only 551'"4 of the black

voting,, age population is registered to vote, as comp~arecl to

70 of thie white votig ago popu-tlation, a (differential of

15(. (J.S. at '24a-?5a; Answer to .Interrogatory, 1)

2. Electi.ons in the challenged (districts have been and

are miarreci by persistent andl severe racially polarized vot-

ing. (J.S. at 38a)
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t . -ven i the c'. text 01 p)rog'i-esve attitudes, leg
islation aind (Court decisions, c iv o(iht (lifferelit black- can-
dlidates have )eeil elected ill the chiallimg E'l dlistricts inl anl

aggregate of alei}r(Yximlatlv 248 lcyctiO)II5 since thec ifi' t~

black was eectedI in 19)69.2

Vi'huil the S tate (incl the Solicitoi-GEiiral place dlif-
fl'Eret linterpre1-tationls uponl these ladts or. attack their as
a matter of law, flhey -are nlot seriously chlallenge"d. It1ain-

tiffs contend that thoeN are essuiitialvy dispowitiN-e of this
appeal.

0

SUMMARY OF ARGUMENT

Amllended c'E 'tion of the V\otinlg~ Rights Ac t, 42 U.S.C.
Section 19 3, pi-oteets the righlt ofl minorities to equal op-

p~ortunity to participate inthe lol it'jal l)1'ocess, :jild(l E( ill

the conltext of the totality- of the circumstances. A vilolationl
z ~~i estal.)ished if Inelibers of the inrirtyr (1) have " less 0l)-

2 No. of
KCalneDititDifferent Blacks

.w Challenged District Elected Source

House District 36 1 (Berry) (J. S. 34a and 41 a)
Senate District 22 1 (Alexander) (J. S. 34a and 42a)
House District 39 3 (Erwin, (J.S. 35a and 42a-43a)

Kennedy, A.,
Hauser)

House District 23 2 (Michaux, (J.S. 35a and 43a)
Spaulding)

House District 21 1' (Blue) (J.S. 35a and 44a)
House District 8 -0- (U.S. 36a)
Senate District 2 -0- (J.S. 36a)[From 1969-1983, there have been eight elections in the cha!-
lenged districts which elect 31 members of the House and Sen-
ate. (O.S. at 19a and 20a)
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portiiiity' than their counterparts in the electorate to parti-s
ci};ate ill the political process and (2) have less oIpportulility
tian otliers to elect rep~resenltatives of their choice. Con-
gress took the language of amended Section 2 from White
r. flop tor, 412 Ur.S. 753 (1973), and intenmled thereby to

illoorp)orate the antalvsis of it and its prog'eniy, icluding
i l r "r. Mc K i th enrr, 485 F.2d 1297 (5thi Cir. 4-913) (en

banc), (did( on otber groutnds .Yb iioni. East Carroll
IParish School Board f. marshall, 424 U .S. (336 (197-6).

WhTlite, Zirmmer amd the legislative history of Section 2
eniuerate the factors NIdch are relevant to the (leteruina-
tioni of the two ultimate fiin(.linigs which establish a viola-

atoln. In the instant case', the District Court held that eachi
and every Z'irn fo reactor considered in conjunction w ith
the suspect inehianisni of multi-mnember districts, worked
to dleny the niiinoi-itv of their statutoryi rights to equal
opportunity to p,,rticilpate in thie political process.

In a slightly different analysis than has preN-iously
b~eeii mnade, these factors ima y he app~ropriately allocated
between the two halves of the statutory framework. In par-

ticular, mlinoi-ity blacks .uirrentlv have less opportunity to

B~art i(illate in the political process as result of (a) the
tiii(lispilto(l history of intense andl~ pervasive official dis-
crimi nation. against blacks, the effects of which conitinule to

persist despitee the State's recent efforts, (b) the current

(lepressedl level of black participation in politics because of

the lingering effects of racial discrimination in facilities,
education, emiploymlient, housing and health, (c) a (liftferen-
tial of over 1,5%/C between the percentage of age-qtualified

lBlack. an(l white voting registration, (di) nimiial black par-
ticilpationi in legislative politics ini comparison to black po1)-
ulation and ( e) the tenuous nature of the state policy, e .g.
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n~ot dRiviing Couintios., Ivlii:'l 11000 Sitflticd M-11lti-rnI01bereTd
clis-4icts but wh icli llacl beeni violated i.1 ofl district , to

Tneet populations (deviation reoqillnremets o1' to AVtaill c

Silidilarlx, 1mlinority blacks c'iurrelltlv have less oiu)or-
tliiiiy' 1Ot (t l'011V' eltativ(-s (;f tileir ch.Ioi(ce because O[1(a)

cdiscminnnatory~ voti procedures, such as a na~Joritv vote
req uiremn nt ini priileis (wlinch dilutes or niegates the of -

ticacy- of "single-shot" votiiug,) and a lack of a silb-districet
reOSidelicv I'0(f11ire-t1l't ill 111111ti-lflinb)Pl districts , (b)) a coil-
sistenit ll' stol'V of iliflanuti1atorv appeals fo racial pr"ejrndce
lli political campi1aignis up to) aiid nimil(il'og the most roeiil

elections, (e) the election of only eight different, black
candidates to Hile nearly 2 15 legislative seat l)ositioils avail-

alie sice thle first blacks in tis cenltulry was elected to the
House ini 19(6) (iiieluding the fact tliat, iii two of the clial-
lonig(d (listvticts, 1o0 black fas ever beeii eRecitedl to the legis-
lature) ,mnd (d) persistent ild sc-verel.y racially polarized

VOtifllO'

With reg ard to factor (c)-imited black election suc-
cess--the lower Court did not hloldl that Section 2 had been
violated bec(arise miiioriti es baol not achievedl representa-

tion iii prol)o action to their pe'rcenitag(e of the population.

Ilie i 1111 Mg of uide1C1rrepro"selltationi oily trig geredl thec isc

of tHes Ki m mi- f actors in order to in vestiO t to this aioima1-v

1111(101 the( totality of the circtistanc es ; further, bothi Con-
gress andlc the eoarts accord slight wecighlt to a f'ew' m1ino rit-v

victories i ectioni 2 cases. Fially, particularly localizedl

factors such as sinle-shot voting and some black candi-
(lates whio are acceptalble to and serve the purposes of the

dlomlinant linajom-ty, mask the clisorimdinatoryY effects of the
suibmergencee of thle inority iin inulti-ineinber districts.



With regard to factor (di)., the low er Court did rnot find

polarized voting whenever less than 50%c of the white vot-
ers cast ballots for minority candidates. Instead, the
C omrt prol)orly defiiied it as existing wheone ver the, differ-

eiw bQ et-we eii the p)ercenltage of blacks and1 the percentagee
of whites wNho voted for black camdidlates is substantial

E iouir~h to dlispl1ay a conlsistenit patterns of voters casting
biallots- along racial lines. III other words, it is necessary
to exam imielhow 1)0th whilte andl black electors vote and the

ex-tent to w'hichi the votes of each are t along; racial lines,
together with other, particular circun istanices of (a given
electoral contest, such as wier the black was op~posedI o.r
innopposedl. Onfce the plaintiff ostalblilihed a prima facie
case of racial bloc voting through accepted regression
analysis toehniques, it was the State's burden to introduce
evidence of other causative factors, other than race, as
rebuttal. Here, the State failed to offer anyv alternative
exjpla iiation andl should beV boiinu by the findings below.

Even if the lower court did not articulate the proper

dl'fiition of vote polarization, a find in this regard is

not necessary to establish a violation of Section 2. In
ITT"ito v. Regester, this court considered Zimmer factors
remarkably similar to the one involved here and found
lnlperniS Bibl e vote dilution wvithout making a finding of

vote polarization.

I
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I. THE DISTRICT COURT PROPERLY FOUND THAT,
BASED UPON THE TOTALITY OF THE CIRCUM-
STANCES, THE POLITICAL PROCESSES IN THE
CHALLENGED DISTRICTS ARE NOT EQUALLY
OPEN TO PARTICIPATION BY THE PLAINTIFF
CLASS.

A. Introduction.

rthe question inl tis case is whether the plaintiff class
has been dleul E c the rights guaran teelcl to ~I by ~.2of the
\Totui IRighlts ct, 42 Vr.S.C. § 1978(a) and (b).. The
State a55M't a i iiiiila lc (lfiltionl of these righits--that
they ares limited to the hare indlicia of the political process

whlich are satisfied it minorities en JOY "active and meanl-

fil )a tic )atoioll politic" (App. Brief p.15 Sol. (4eu.
Brief dated July, 1985 p. 20 ni.43) Similarly, the State at-
tempts to characterize plaintiffs' contentious and the de-
cision of the Court below as requiir ing the very pr opor-
tional representation prohibited by the proviso to § 2 (b).
(App. Brief at 14, 1. 9, 20, ?1, 88); Sol. ('en. Brief (lated
July, 1985 pp. (3- E)

rhel Court belowV expressly e sclewCel anly requiremenolt

of lprolportimial relpresentation (J.S. at 1.5a) alidl plainitif'f's
' ~~CeiVtaiiv- (do not urg-e that result, whicli is clearly contrary

to the statutoryl' command. Onl the other hiandc, that statu-
r, ~toryt Co, mmndtlr is equally cdeafly broader than the State.'s
5 content is. Sectioni 2 defines the (lenial of the protectedl

r-ight -- that "the political p)i-ocess [1)e1 . .. equally openi to

l)artieilpat ion byv" the minority-ini two terms ;that its

members have less opplortunity . . . to participate in the
political fprcces~s anid that its "mlemb~ers have less opp1or-
tuniity to elect reIpreselltatives of their choice." The

dlefinition7 urged. by the State-"active aimi meaningful pa r-
a. ticipatioii" apl)ies only to the first half of the statutory

{ ramework.

L4



rphe taskbfr this mor, l the presto this case,>:

is to decfine the second hair of the statutory I ralfl\vork., tlie
11ea(ningo; the phrnase dealings N ith plailitijfi o. shoing -i they

iave been (Ifliedl equal "opportumfiy .to eet repro-

sentatilves of their Choice." rIls we must locate the point

oni that complex spectrin where, by virwtie ol thie applica-

tiedi of a legal standard, minorities ar"'4 so electoirially suec-

c essful thiat they have, in fact, hadl ani equial opp~or'tuniity to
elect reiresentatives of their choice. This point must not,
however, bec so e:xtremei as to ble a r equliremenic~t of prxopor-
ti on al i-op1'ese1 tati on.

B. The Interaction between the Zimmier Factors
Present and the Use of Multi-Member Districts De-

nlies Minorities an Equal Opportunity to Partici-
pate in the Electoral Process and to Elect Repre-
sentatives of Their Choice.

As presaged by the foregoing Introduction, plaintiffs
urge that the Zimmner factors and the challenged electoral
miechanisin be examlined in light of the domle fi- aniework
of ? . WXe will allocate the Zimmner) factors to that half
of the framework to whicdi they are actually more, or sole.
lyq applicable 3  Iii this fashion, ' equal op portuniity to p~ari-
ticipate'' is definedd in terins of (a) the history of racial
discrimination against black citizens ill Nvti i matters, (b)
the effects of racial discrininlait Iomi in facilities, education,
eniploynent, housing aniil. health, (c) limnitatiots on act ual

voting by black citizens, (d) the incr-easedl hiarticihpation, if

3 This mode of analysis allows for the use (and proper allo-
cation) of additional factors which are not foreclosed by the
legislative history or Zimmer and which may be applicable to
this or any other case.
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any, by black citizens ill the political process and (e) the
fairness of the State legislative policy underlying the elial-

long ed redistrietill(

shililarlv '' "equal opplortulnity to elect'' IniaV l)( ei r-

culnsscribed by (a) limliting voin procedures, (b) the use

of racial appeals inl political cam1l)aigIns, (e) the limited ex-
tent of election of blacks to public office and (dl) racial
polarization inl voting.

It is plaintiffs' crystal conviction andl the unanibigou-

otus factual findings of the Court below that the conibina-
tion of the Zim)n fier factors with the use of inulti-member

districts has deprived them of both (a) the equal oppor-
tunity to participate in the electoral process and (b) the
equal opportunity to elect representatives of their choice.

1. Equal Opportunity to Participate

(a) The history of racial discrimination against black
citizens in voting matters.

In contrast to theo State 's assertion, the Court below
(lid not saddle the State of North Carolina with ''anl

original sinl.'' (App. Brief at 27) Instead, the Court
found that, because] of the extent and virulenlce of the

undisputed history- of official discrimination, its effects
were still being Currently felt. (J.S. cit. 9a) Even after
most of the impediments to black voting; were removed
and somte eff orts were made by the S8tate to increase blackt

registration, the registration of age-qualified blacks is

overwhelmingly less than that of ace-qualified whites inl
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each of the counties which make up the challenged Idis-

trjcits.4 (J.8. at 24a-2.5a)

In fact, in five of the counties, including one of the
largest (Wake), the registration differential between
whites andc blacks has remainedl virtually unchanged du r-
ing the very period (1978-1982) relied upon by the State

to deinonsti:ate the so-called "'progress" upon which it

depends to o-vercome the findings and conclusions of the
Court below. (1d.) In contrast, the Solicitor-General rec-
o gnizes that these registration differentials are an rap- .

propr-late and, here, telling point. (Sol. (Thu. Brief July-,
1985 p. 26i) Indeed, plaintiffs urge that they are (dispositive
proof that minorities are currently denied an equal op-

portunity to participate in the political processes of the
challenged districts. As such, the registration differeni-
tials are discussed in greater detail at, sub.sectionl (c) tnf'ra.

(b) The effects of racial discrimination in facilities,
education, employment, housing and health.

The Court below also found that the socio-economnic
effects of racial discrimination. had depressed minority

political participation. (J.8. at 26a) TIhe State contends
that the Court jumped to this conclusion desPite the ab-
sence of proof that ''participation by blacks in the elec-

toral process is depressed." (,App. Brief at 29) In fact,
howe ,er, the evidence was that economically disada(N-l

4 The Court acknowledged the preceding governor' s at-
tempt to increase the registration of blacks, but found that, un-
like the multi-member districts which, absent this lawsuit, would
be with us forever, there was no guarantee that the efforts to
increase black registration will be continued past the end of
that administration, (J.S. at 25a)

ys.4~ t «,r -:e+ K {N <::.. .. lt!.r .+,y '. .. y .:r . a4 : . -. t ... ,r f n ':r..t s _..:s . r,.r . . ..... . . .z..,. ., . _ .. . .o. ... jA:"W~Y
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Caged ihtl ~s, flor -;hom j)ol] tical ('Olltri})tiolls are a l)UV-

den, are evenly more hanilpered hrb the extra cost of mI1it iv
111011iiber camu}1a i ges. It is llo)tvW()rt y tiat~ thle She
General (does not share the State's Iii5oiwolptioii ; ill fact,

his bieft dloes not challell e fthe lower Collrt '. f'indi ii l l

thlis regard.

Even. more imp-ortant, the State's attempt to shiow
that black political l)articilpation is iiot depressedl is clis-
111 oV1lls. Thle litany o )einoceraticl p art- 0olTices, o
litical 1,)ositills anid elected offices held b minorities in

the challeiigedl districts is virtually all either it 1a-pa"rtzY

appointive or local in nature. While there imay be less
questionon that black participation is depressed at the local

lovel, thle ilu politt iliqii- 1r i Whether it is dep ressed gaf

the legislative disti-let level. The iolyb relevant proof of
Ihlaec political l)art cilpationl at the legislative districtt level
-wich the State un cite are the few blacks represent natives

alld Sellators elected sine 199 1)oth ill the Clial1(Hit% d (his-
t ricts, and elsewvhere?5 Er'en with regard to these electoral
successes, the critic al fact is that many of tliemi are the re-
sult of sigle-mnemiber districts, the very relief sought in1
this case.6

(c) Limitations on actual voting by black citizens.

rllie fact that blacks are regi'steredl to vote at fa

lowe cr rate thami whlites is v-irtuallr (lefilitional of the

5 Discussed in detail below in Section lB under heading
"2-Equal Opportunity to Elect Representatives of Their Choice."
6 In the course of the 1982 redistricting, the legislature cre-
ated sjingle-member districts in counties not involved in this
case, such as Guilford (Greensboro). As a result, blacks have
enjoyed increased electoral success.

I.
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lackof uualpariciatio. Bsed poi th regstrtio

lacks (10 ieot ineducno, al participatinBae porthrei theii

electoral process with -whites. Ii the two largest counties
involved iii this case ( Meckleniburg and Wake), the dig -

parity between i white and black registrationi is well over
?0%". i onily a fewv of the smaller coiinties (loes the voters
registration disparity decline to a still cripp~ling 101"(.
Thus, ini the couniitie s that_ ct'(laini the m'tost black s, their
opportunlity to participate, as de cc filed by li'egistratioii rates,
is the least. i fact, whenl the percolita e registratioii sta-
tistics for each county in the challenged districts are ap-
plied to the absolute numbers of the v-oting (age ipopulationi
inl the county, the effect of the x ast (lifferenltial between
1)laek andl white re'(istratioii in the inore populous coun-4
ties is clear While the numterical average of the regr.,is-

tr'ation differentials is 1 2.(')rl(" the weighted average is

T'is current idiciir of the lack of equal opportunlity
to participate is even ;.(-tai er inl light of the fact that, be -

twveeli 1980 andbs 1982, ,statewide white registration has
dropped byv 412,000 and brlac k registrationi has iiicreased

by 12,00(3. (Ap1 . Brief at 1:3) Even with these black gais

and white losses, black registrationi still lags so substali-

7 This figure is the numerical average of the difference be-
tween the percentage of blacks of voting age who are regis-
tered and the percentage of whites of voting age who are reg-
istered, as set forth in the opinion of the Court below in J.S.
at 24a-25a (10/82 figures).

S This figure is the weighted average obtained by applying
the differentials from J.S. at 24a-25a to the voting age popula-
tion statistics for each county found in Plaintiffs' Exhibit 87.

J
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tially behind wh-tite registrationl as to constitute irrefut-
able proof that, in1 the challenged districts, blacks (to nlot
have anl equal opportunity to participate in the p)olitical
process.9

(d) Increased participation, if any, by black citizens
in the political process.

The trial court found that, despite the very recent i-

crease i black participationl in politics, this factor didl
not overcome ''entreichedl racial vote polarization" and,
compared to the overall black population, black par tiei pa-
tioii remained '"niiiinia1." (J.S. at 4Th)0 W~hile theli States

Staterneilt of the Case does emntain referees to some

facts which the trial court weighed ini reaching this find-
ing, the State (does nlot separately dispute this f indinig in
its brief, and therefore, this f'indinig is not .sub~ject to re-
view. 8cee gene " ly A eelyi r. Jla ri-n K. Eby Constr ittion

(0,8( t.S 1, 8800 ( 19(37).
, t3 O ? ,1 I 1t0(e ) T h e fa ir nie ss of th e Mta te L eg isla tiv e p o lic y u n -

derlying the challenged redistricting.

As a. linial factor' he(aring upon the lack of equal 01p-
portunity to participate, the Court found that the Stae's
justification for creating the challenged di sticts did not
overcome other factors which est al islied vote dilutionl.

The Court quoted the Senate Connuiiittee Report which evi-

dences Congress' intent that ''even a consistently applied

practice premised on a racially neutral policy would not

9 According to the testimony of Mr. Spearman, Chairman
of the Board of Eleco..ons, even at this extraordinary rate of
"catch up", over a decade would be required to equalize the
registration percentage.



negate a plaintiff's showing through other factors that
the challenged practice denies minorities fair access to the
process.' (J.S. at 49a, qluotinlgS. Rep. at 2911, t1.1 17 P'laini-
tiff Gingles made a compelling showing using the other
Zimmitoer factors that '"no state policy, either ats demon-
strably employed by the legislature in its deliberations.

or as noN% asserte(I by the state in litigation, coull 'lie-

gate a showving here' [of] actual vote d lut ion. .. " (Id.)

The Court specifically examined the pr'offered ,just i-
fication. The State arguedl it had an unbroC.keii historical

policy of not dividing counties in the for~ma-tion of legis-
lative di::¢ricts and that, as aB result, the use of multi-menm-
ber' districts was necessary. Prior to Baker r. ('a rr, 3W9

-U.S. 186 (1962), however, multi-member districts were not
' necessary" to avoid splitting counties because there was

no recluirenient that districts be balanced in population.
Thlus, at niost, the State's interest was in preserv-ing a
hoary relic.10 Mtoreov-er, the Court below found~ that, wha(,t-
ever its genesis, this policy" could not justify diluting the
votes of minroriti esB especially when it was not sufficient-
ly sacred to forestall the splitting of counties to meetl pop-
ulation deviation requirements or to obtain Section 0 pre-
clearance. (J.S. at S0 t) Put another waxy, the State's al-
lege c''p policy" wvas properly Nivieed as a smokescreen.

2. Equal Opportunity to Elect Representatives of
Their Choice.

(a) Limiting voting procedures.
Thle second prong of the Z'Im er- factor dicotoiny con-

cc-ris the c (1ual o1)lportuiitN- of the mninority to elect rei-e-

10 Please also see footnote 1, supra.

-. i.x .a yv:. rx,: .v..a m.:nw:Nw x.N rr, ......v.:.l Y"rYL.\."z.. n f...'. .::8 <.: rwcwvs'Ha+±'.hix.. 'x L, x. FWY. rF. ':...". w# K:.,',.:: _.-...._i' dtt ,_.. "C:3rY-Yi...
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Sentativ es of their choice. In section. 1(c) above, we diS-
cusse'd direct lirrntatioiw on p~articipation, the most impor-

tant b.erin ' diminislied black voter registration. In this

Section, the concern is with the indlirect effects of voting

procedures on the practicarl capacity of mi-orities to elect

the canididlatos of their choice.

LI thris connection, the Court: found that North Caro-

lina votin procedures, suchr as the majority vote require-

ment inl )riniarie s and a lack of a subdistrict residlency re-
quirement, had an adverse impact oni black voting strelothl.
(V.S. at 29a-80-)a) In multi-member districts, majority vote

requirements have the practical effect of eliminating the

possibility that the majority 'voter's will. so spread their

votes over the wh-ite candidates as to allow a minority can-

dida .e to rank sufficiently high to obatain a, seat b.ec"IUme of

concentrated support from the minority.

This r-equiremlent diminishes the effectiveness of
"'single-shot" votingthe primary techiitn that x iinori-

ties hrave, to ,om1)at vote dihution in a imulti-m( rmbor dis-
trict. Withi this requirement, minorities canl no longer elect

their can(lidate, by concentrating their votes. rplev must

depend upon somne cross-over votes from tihe white voters

in order to attain majority status for any black candidate.

lEven through the Court found no black candidate for

election to tile General Assemly lhad failed to wvin anl
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ele't 1011 solely 1)e(.alse of the~c mfajorifyV vote reNthii ie1ilit'

it "xists as ii c'oiitiilllin prac ~ltical illpe iliellt to the o p-

1)o riunit v of black vot ing s minlorities ill the c hallell11edc dis-
rit I ()t ellctt Clcdidates of thirl C'l~c'' ( .8, -it 830, o

gales did( not, 1lio)evei'% l'(lirlet hat a plaillt iff ill a , ctioll

2 cal , ifllll l('11iall 518)w flit this4 linliffltio n hadl affected
anl elect ion iIn tin p ast. ( wlolusess wia-4 conicerneel wvith thel'

iut er} dlay l, 't Wee'I thirs mile a11(d tlio "1I)eet v'otil( __)i'o('e-

dulr' (1iiuilti-11(I111ii ,l dI-Icts) . T11ins. the statultor 1.-oculs

is, mi1 taie Iut( OW/ WI'm. ieel( i a 1 t ci elect ois. ll ap-

lnoillro' Ihe relnce ol, thli" factor, the (iollwlressio lal r'e-
1)01 rioted t at tile ill(jltiry wva "'the extent to wv~iolh tile
,tate has 115 lASHl 1 .. na,joi-ity vote e ii e ienelts . . . or'

otheri v-olili( l)ractices or pi)rodiilles thant matau enhan(,e the
01)1 ltul) i tv f'or Ii seP01 iilat ionl against the lunul-to a. uip

*...7 S. R e1 . at 2,' ( einp}iasi s added) If ( ong)ret-s had der-
siredl to i uvl )os( a slioxil) of actual illipaet on elect oral sue-

cess, it wvOdle have lse l - hlave enlhanced. ( not ' 'maY eon-

I anlc e"'.

Additionally, North &iarolilla lacks a siis ltirct reoi-

(lencw i'd' jllI1-reient ti eIm( cb i~all ed8(lidiat es tol til e leis-
latuire inl the ill lt-iell c11)eP (listic't mlayv be frloml area"Is ollt-

sidle hblack i'ie~ghh )Olhoo(1. ,Kcc 11Th tic, 412 F, S. 766, vi.10.

Thlis f'act orl mlakes, it far1 mlor-e likely th at thle n ia}ol-itsy

11 The State asserts that, because of this fact, the lower
Court's finding in this regard is "absurd." We argue in the
text following this footnote that Congress did not intend the
factor to be interpreted only in the past tense. In addition,
the Court below was well aware of the fact that a black candi-
date [ H. M. Michaux, currently a member of the House from
challenged District 23 (Durham).] lost his 1980 bid for Congress
from the district which includes challenged district 23 because
of the majority vote requirement in the Democratic primary.

1

I
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voters will elect all of thie representati- es in the multi-
mem~er dis trict, as was actually the case in the c halleuged
districts. (Plaintiffs' Exh. 4-8)

(b) The use of racial appeals in political campaigns

Thec use of racial appeals in political campaigns affects
the opp)orttunitv that blacks have to elect cantdidlates. rp'le
Court found that "[ t ]lhe record in this case is replete within
specific examlples of this general pattern of racial appeals
in political canmpaigTis." (.S.-. at 31) Additionally, for
the past thirty- years the Court found racial appeals to be
"6widespread andl lprsistent." (J .S. at 32a)

A logical inf erence to be made from these findings is

that these <appeals have been successful in election), m1a,ior-
itv' candidates. If thley wer'e not, then c'anidCCates using
thiem would have been weeded out in1 the p)olitical market-

place. Wihi this inference, it is easir to understand the
syllogistic relationship between racial appeCals andc multi-

memc-ber districts. As shown by the fact that appeals to

race is a successful election techiniqtue, voters int these (dis-
tricts tend to vote along racial lines. Because of the use of

imulti-membier districts, the majority voter's practice of
voting alongt racial lines lessens the opportunity for minori-

tie's "to elect representatives of their choice."

I"n an attempt to cast doubt on the lower Court's find-

ings, the State has selectively chosen six campaigns in

which it concedes that racial appeals -were made. The

State then implies that these six national campaigns were

the only campaigns wh,-ichi undelrlay the Court's finding.
(App. Brief at '31) In fact, however, the Court explicitly
found that 1' [nl umerous other exampiles of assertedly

111o1e1 subtle forms of 'telegraphed' racial appeals in a
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gre'(at nulmb~er o1 local and statewNidle. electionls, abound inlli
the record" (... at 2)2a)

Onice again thle State makes an excellent argun7eiit for

tis Court to defer to the flindiulgs of thle lower Coulrt which
were based oi days of testimony, llindi'eds of exhibits and~

an1 intimiate know-ledge of thle Northi Carolina political en-
VIronenit. (Sera Appellee's M. otion to Dismiss or Affirm

at -pp. 8-492 for a1 fill discussion of this argument.)

(c) The extent of election of blacks to public office.

(d) Racial polarization in voting.

r1he1 extent to which blacks have been elected to office

111( racially polarized voting bear directly anml critically
on the q-testion of whlethier blacks heave an (Vial opportu-
itv to elc'(Ct canldi(IatEs of their ch('loicet. For a full dis-

ceussion of (eh ittium, e Section 111l ll Si ,ectionl If C anld

C. The Court Did Not Hold that Section 2 Had Been
Violated. because the Multi-Member Districts Pre-
vented Proportional Representation for Minorities.

Ini aui attemphlt to substantiate its claim that the Court

lhas committed anl error of law, the State hias s eriouisly

mliscoulst ried the( 0l)iiol 11lw Tl'I Sie 8a( tqotes thle
Court's lang1uage that minorities are " activelyy (ien1ie(l

the political power to further those inlterests that numilber1s

alone~ wolildl )resimpltively gi'be [ them]1 in a votIng col)-

stitnlent-y inot racially polarized in1 its voting behavior,'"

Ap. rieft at 0() anl thien clais that thlis statement wvas

tie' oly\ factor 111)011 which1 Cour1t based its- iniidiligs of vot(
(diltitioll. (Uc.)
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This iterlpretation is erroneous for two reasons. First,
the District Court explicitly acknowledged that a violation

of Section 2 cannot simply be based on "the fact that
blacks have not been elected under a challenged district-
ing plan in numbers proportional to their percentage of
the population." (J.S. at 15a) (citation omiitted) Second,
if the District Court believed this one fact was en outghl to
warrant a finding of a statutory violation, it would not
have been necessary for the Court to discuss and weigh
the numerous other Zimmz~er factors that are present in
this case.

Instead, the lower court correctly analyzed thje evi-
deuce and found that blacks were "presumably" uil(ler-
represented so as to trigger a further investigation inlto
the causes of this underrepresentation anomaly?. If blacks
are not represented proportionately in a jurisdiction, this
is not a per se violation of Section 2. Rather, it i~s ani

anomaly whichi might be caused by illicit denial to a minor-
ity of their opportunity to lparticipate inl the political proc-

ess or which might. be founded in some other benign fac-
tor. This very underrepresentation is, however, onie cir-

cumstance that courts are explicitly allowed to use in find-
Ing) that the mnino-idty have less opportunity to elect repre-
sentatives of their choice. 4' U.S.C. § 1 973 (h).

In contrast, it is the State which seeks to di sregarid
the ''totality of circunistances" standard by focusing on

one Ziuimn-er factor. The State asserts that, " [tihe degree

of success at the polls enjoyed by black North Carolinians

is sufficient in itself . .. to entirely discredit the plaintiffs'

theory that p~r(sent legislative districts denly blacks equtal
access to the political processs" (App. Brief at 24-) (em-
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pliasis addced) Tgnoririg CongrTessioial as well as juc ial
.Itatenients that the extent to which blacks are elected is
just ono factor to consider in a Section 2 claim, the State
asserts that, solely because there have been 18 black vic-
tories in the chalenged districts, no v-iolation cani ie foinnil.

I d. The State's argument fails f'or two reasons.

F'ir't, thle numribe'r 18 is tri1)ly miisleading« (a) because
it includes two blacks elected from districts not challenged

iere (ITouse. 1)i.,tricts only p-)artially ivithiiri Senate D~istrict
2), (b) because it aggregates all of the black victories at-
tained in the seven challenlgedl districts and (c>) because

this number' of v-ictor-ies is infinitesimal in th~e context of

the number and years of elec(tionis since 1900) in which black
candidates were Trot even at tlio starting block, let alone(
the finish line. Lumiping victories togetlier masks the true

effects that these nlti-nieniher dilstricts have on fte mni-

niority's abilitA to p~aiticipate in the electoral system. AdI-

herIng to the judicial mandate wlinch reyiiires anl inltenselyi
localized exaiination of the facts involved in Section 2

claims, lT'h te i ?. Reqe ter, 412 V.S. at 769., the, number of
victories are p~ut in their I)rolper pers1pective only when (Es-a

aggregated into their respective dishtricts and coini are(I to
the nruimber of elections lost.

In both House District 8 (Edgecombe, Nash, Wilsonl)

and Senate Distric't 2 (Easterni North Carolina), no black
has ever 12been elected to the legislature."3 To tile ex-

12 As pointed out above, it must be remembered that "ever"
is a long time in North Carolina politics-since 1900, eighty-
five years and three generations ago..
13 Two representa%"v- have been elected om House Dis-
tricts within Senate District 2, but these two House Districts
are not being challenged in this lawsuit.

-tl.- 4Y~d. 1 f. ,..rel.lh..,.- i-..U .~rwbw. A~:F - e~x4i~aR+ «ak.."n.T k_ 
_ _y
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tent that the State relies on black victories in order to
outweigh the rest of the Zimimer factors, the State must
concede a violation in at least these two districts.14 Thie
State ack nowledg'es this fact when it cites the authiorita-
tiv-eness ofI the House report's statement that

[ilt would be illegal for ani at-large election scheme
for a particular state or local body to permit a bloc
voting majority over a, substantial period of time con-
sistently to defeat minority candidates. H. Rep. at 30.

The white nia,jority having always defeated the minority
candlidlates in H-ouse District 8 and Senate District 2, there

sho011ld be 11o question left of the lpropl~retY of the lower

Court's conchusions and order with regard to them.

In the rest of the districts, the asserted "substantial"

black successes actnally coiisti.tute onl1y a pitiful ''fewj" vic-
tories when they ar~e disaggreg ated. In House District 36

Ofecklenburg) and Seniate District 22 (Mecklenburg:/Ca-
bar'rus) only one black froml eachi district has ever been

.successflul1. (J.S. at :34a) in House 'I)istric t 21 (Wake)
onl1y on( black candidate heas ever been successful, and he

was reelected only once. (J.S. at 35a) In House Dist riot
'M4 (Forsythl), three blacks were elected but only one of

these was elected for two terms and the two elected in 1982

were succesisflI onl1Y after this litigation -was begun. Tt is

important that theo black victor, Hauser, testified at the

trial that whites hiad suddeiily become extremely support-

ive of hris campaign. (See Hlauser Deposition) (S.at

05a) House District 2:3 (Durham) has hoad the most rep-

14 In addition, as the Solicitor-General correctly notes in his
brief (Sol. Gen. [Brief July, 1985 p. 7, n.11), this Court's notation
of jurisdiction does not encompass the State's challenge to the
District Court's conclusions with regard to House District 8
arnd Senate District 2. As a result, summary affirmance would
seem required. They are discussed here only because the pic-
ture of racial vote dilution in those districts is illustrative of the
other challenged districts.



trese'ntation 

by blacks, having a black member of ie House

ev-ery vear' sice 1973. (Id.) EN-en these five v-ictories are,
however, in1siginficant when Qo considers that there hlave
b:en onlyv two individuals Iivol-ecl and that the inicumnbent

since 1 97S (Kenneth Spaiddng) has rtun iiicontesteci eachi

t line i either the primlary-, the general election, or both.
The Court below, all of whose members are fromz North
Carolina, was well able to understand this l)lleiionienon
based upon01 its, iin(licial niotice of the fact that Mr.. Sp~auld-
ig is a mnellber of one. of the most pronint 1>urthamt

b usiess faniilies.'5 Iii this connection, AMr. Lovett, the
President of the D~urhamn ( 1 i111ittee oni the Affairs of
Black People, testified withot.t contradiction that a niec-

essary factor in. the Connittee's solicitation of black cani-

diltates wN~as its perc eptioni of the black c aididate's ace)-

tanice b v the white connnunitv, with panrticular emph~lasis oni

15 The State asserts that the minority's right to elect can-
didates of their choice is not tantamount to the right to elect'
candidates of their race. (App. Brief at 33) If this contention be
true, the converse is equally so--the election of a particular
black may not be probative of the minority's ability to elect
candidates of their choice.

When minority candidates run unopposed in a political
context with a history of very recent official discrimination and
persistent racially polarized voting (including the refusal of
whites to vote for even the unopposed blacks), a Court should'
give more than a passing scrutiny to the probative value of their
election "success." A more appropriate inference would be
that the black candidate in question was acceptable to the
dominant white majority while alleviating potential racial un-
rest in non-political areas.

The other side of the same coin is the well-known political
fact that Republicans do not contest the seats of many con-
servative Democrats in the South. In neither however,asdoes the minority actually have the opportunity to elect rep-
resentatives of their choice. In the first case, the black minor-
ity gets an official of their race but whose economic interests
are more aligned with those of the dominant white majority;

(Continued on next page)f
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the candidate not being outspoken with respect to the par-
ticular concerns of the black conirnunity.

Second, CongUress anid the courts have beefii explicit
witlh reward to the slight weight which should be a ff ordled
to a fe,)w minority victories in S''ection 2 dclaii. Iii Zimn-

Ifor, the (lef endanits (argued that. the v-ictories of three
blacks in a challeng~ed distritsoloels a fnigo

vote dilttin. 4.85 Fi.2d at 12"071. The Court rejected this
argu rent oni the ground that it -would "merely be inviting
attempts to circumvent the Constitution" by encouraging
those \vho wish to thiwart a successful c hallenge to an elc.

toral semne to eno'iueer the election of a few blacks.
485'.2d at 1.301. Thie mnere possiitility of enceouraging at-

teCmlpts to thwart vote dilution cases in thi s mainner was
enoughi for the Court to reject the olet endanits' argument,
without requiring a factual finding that such ani attempt
had actually ocetirredi.

Congress has also emiphasizedl that black success is
dust onle factor aitong- the totality of circumstances to be

(Continued from previous page)

in the second, the Republican minority gets an official suit-
able to its economic interests but who will vote with the op-
position on the critical question of organizing the House or
Senate. In both cases, the result is a half-way house for a mi-
nority as yet only partly enfranchised. In the case of the2 black
minority, however, the right to full political equality is guar-
anteed by § 2.

Perhaps even more important, the extent to which the po-
litical compromise suggested by the anomaly of a black run-
ning unopposed by the dominant white majority should be
considered pro or con the State in the evaluation of this Zimmer
factor, is uniquely a question for the trier of fact, in this case
a Court of three distinguished citizens of the jurisdiction in
question. With the benefit of their local knowledge, experience
and appreciation, they have decided that the greater weight
of the factor cuts against the State; that appropriately inspired.
conclusion should not be disturbed here,



considered. 5. Rep. at 194. Thlls, isolated v ictories are

nlot dispositivo of vote dilution ; instead, their paucity Con-
firms8 the lower {..ourt's finding that blacks hiave been un-
abfle to elect candidates of their choice in the challenged
districts.

D. Because of :Single-Shot Vdoting Techniques, Lim-
ited Black Electoral Success May Mask the Re-
sults of a Discriminatory Law.

Single-shot vo ting may enable blacks to be elected, :yet
they -will still have less than the statutorily- reqIuired equal
. pportiliity to (lct candidates ot their choice. Br the use
of sigle-shot voting,, Dlacks will appear to enjoy some
success at electing candidates of their choice, while they
are actually lbehng (leprivedl of their right totvot e f or a full
slate of caHl(idale~s. (J.S. at 41a)

When iniori t ies are placed i a iiltinemaber district,
one of the techniques they use in order to get a particular
candidate elected is to ''single-shot''their vote. In theory-,
the minority voters will all vote for the in iori ty candidate
anld not cast the rest of their \-Otecs for any mother candidates
in the race. This tactic, delprives the Other candidates of

the inorl}Iity' vote anol, thils, the minority candidate heas a

better chamice of beingelected as one f the tope vote ge(t-
ters.

In order to use this method to elect their candidate,
the mninority must forfeit their right to vote for any of the
other representatives from their inulti-meni ber district.
In contrast, the majority voters areI able to cast all Of their
votes. The majority is able to influence the election of all
representatives while the inoritty, hr ''single-shot'' vot-

ing is onyal to inlnce. the election of. one represent-

iii;,is nli a le to nt ui
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ative. If the IiioritV_ chioses Ilh~t to ''sin1gle-shot'' vote ill
a multi-member district wi th se \-eral Zittmcer factors p)res-

ent, they will lbe (deprived of all opportunity to elect a
canldi(late of their choice. Either waoy, they will hlave less
of anl opportunity to Giel ct c(,milatC'S of their choice than
the majority voters and are thereby deprived of their stat-
ultorily gruaranitee.' righlt.

II. THE COURT PROPERLY USED A DEFINITION OF
VOTE POLARIZATION WHICH WOULD BE AP-
PLICABLE TO JURISDICTIONS IN WHICH
BLACKS WIN A FLEW ELECTIONS.

A. Vote polarization exists whenever the difference
between the percentage of blacks and the percent-
age of whites who voted for black candidates is
substantial enough to display a consistent pattern
of voters casting ballots along racial lines.

To interpret raw statistics under a vote dilution claim,
the Court must look at the alternlativesc' available to voters.
Tfhe lack of white caiididlates inl some races will uncharae-

tceristically increase the minority candidates' vote totals.
Eveni in3 races such as these, hocwe'ver., pieces of the ipe'va-
si\v( vote polarization~ pattern can still be discerned. For

example, black canulidate's ima v received' Some1( white snpi)ort
in1 a fewr elections hut that support is still far less than the
almost unaimoilu8 support of black voter-s. This difference

inl T)ti1 Cv' celormis <<o thle_ p)atti m )o racial bloc voting al-
ready estaiblishedl in other races in these districts. InI this

case, the lowerc31 Court utilized precisely this angalyvsis in its
extensive discussion of and finldings withl re arnl to spe-

cific electio~ns in the lldci 'iduill districtss. (4.5. at 8f8a-46a j

Contla'1v to thle assertions of the Sate (App. Britef at

.16), the lower Court (IJJ1 not find racial bloc voting whien-



ever less than 00% ot the whites voted for the black candci-
(late. This dletinition was imp1 licitly (lisaVowedl by the
lower Court. For example, ill the Court's discussion of

polari zedl voting in 21 eekleifii rg County, it poinltedc to the
f.'act that black candlidlate B~erry receiv-ed 50%;, of the white
vote. The Court still found polarized Voting inl MNecklen-
b~urg despite this fact because, in the race inl which Berry°
receivedl these Votes, there were only seven white callcli -

(lats running for e ighlt positijons. (J..S... at 42a)

Sinlilarly, inl l-11rha1 Couuty, when a black candidates
1 eceivedl votes froml 43)1%( of the white voters inl the 1982

("Ieneral .Election,7 the Court once again found evidence of

polarized voting. (J.S. at 44a) Thle black inl this elections
rant uiopp)osedl. TIhusi, the 'C1ourt found thlat 57, { of the
white voters failed to) vo(te for the black candcidalte ev en
iulu eno~ ( oth u'l ('1lo w as l((I (a7 iluble . Inl comparison only '

I11%/ of the blacks failedl to Vote for the unopposed black.

The .Court held, con1I1iplli so, that the voters inl this
election clearly voted along racial liles despite the fact
that the black canuli(lat e o1)1ailled suh)stantial white support
Cand actually t won the elect ioii.

In this same vei, vote polarization canilot simply be
found als a matter of law if less than 30/t of the whites

v-ote for tlie black ('andiclato. Ihec appIellanits seat up ai
"'straw 111an'" lby accusingo the lower Court of usingo this

(leilltill.It oliplf I gnlores the standlrd by wtihichl
courts, linclud.ing the District Court inl this case, decide
whether the percentage of white Votes attained by thee
black cadidate is al)errational. Thie tanlard actually

used not only focuses onl the whilte support ftol black can-

dilates, but also includes anl examination of the way blacks

voted. Shn plv because less thanl 50( of the whites votedl
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for a black candidate tells the Court only half the story of
polarization. If less than 50% of the blacks also voted for

the black candidatte, then no polarization is shown.

The Court below certainly understood and aplpreciat ed
this principle when it cited the 1978 elections in 1ior. e
:Districts 39 (Forsyth) and 23 (Durham) where the black
candidates, Sumiter and Barnes, each received less than
50% of the votes of both blacks and whites. Thus, inherent

in any definition of polarization is a comparison between
the voting habits of two groups.

The State argues that because blacks have received
white support past certain numerical levels that polariza-
tion cannot be found. Vote polarization cannot be defined
so discretely because it exists on a spectrum. Congress
did not expect courts to generate an absolute cut-off point
with respect to the percentage of white votes obtained
which would foreclose a finding of vote polarization. lIn
listing the Zinunier factors, Congre 3s instructed the courts

to examine "the extent to which the elections of the Stato
or political subdivision is racially polarized." S. Rep. 97-

417 at 29 (einphiasis added). For Congress, the findilig

of racial polarization is just one factor which, itself, can
exist at many- different levels of intensity.

Thme Courts, also, have recognized that polarization

cannot be defined discretely. In United States v. M1arengo

County, the Eleventh Circuit recognized that polarization

can be shown through direct statistical evidence or it can

'be indicated by a showing under Zimmner of.. past dis-
crimination in general . . ., large districts, majority vote
requirements, anti-single shot voting provisions and tho

lack of provision for at-large candidates running from

p)articuhir geographic subdistricts.' "' 731 F.2d 1546, 15(37,
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11.3- (1 984) [quoting >e tt t . Sides, 71. IFad 209, 20:3,
11.l8 (15th Cir. 1978)]. Because polarization can be snown1

on the basis of nllostaltistical evidence, it is not a conceept
rebutted by a i le ict-ottf )mit.

In the inlstalit case, the finding of vote lpolarization1
was based onl far niiore evidence than that which was held
to ])t sufficient inl J?'oprs r. J~odpc, 458 U.S. 613 (1982).
In1 Rowel's, this Court alffi rm ed n iDistrict Court's finidi

that the at-large system of elect ingr ' comi ssi oners ini Burke
County, Georgia, was being inailtaniedl f or ''iuividlious plur-
l)oses."' 458S U. S. at (3161. Inl illis Court's ex.laminlationl of
the Zimer facntor s present, evidence of vote polarization _
was deemed 'over whelinig''. 458 U.S. at (323, based solely
on statistics gen Ierated when'l two blacks ranl for county
coni-nissioner.16

Ill Rue(,1', thle D)istrict Court had exannuiled three lire-
cinects with a cle:ar najloritv ot black.i an(l onle lrreinct with
a bare inai~orit'v of lblaeV rf. he Court conmparedl the two
bl1ack1 candidates' successes's in1 these four precincts withi
their relative lack of success 111 predominantly wvHite pre-

cincts. Statement as to Jurisictiou at 73a, Rogers u.

Lodge, 458 U.S. (3 (1982). Onie black won1 ini all flour'
bla ck lprecincots an1(l lost in ll 1of the white Precincts. 1(1.
The other 1)lack candidate wonill1 threeOc of the focur 1i(ck
lprecilits and lost inl the white iprecincets.' 7 Id1.

There arel two relevant points to make about thlis
Court's find(ing; of vote p~olar'izatioii based uponl the facts i

16 In contrast, the Gin gles District Court analyzed between
five and 15 elections in each district.
17 It was not made clear whether this second black candi-
date lost in a district with a clear or bare majority of blacks.
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.Joqers. First, the Court didl not require the blacks to wi

ini every black pre,,-inct in order t~o Jinld vote pl)Oarizaitioll.

rF1ius, even though the blacks (lid nlot enjoy unanimous iblad\-
sll.)1)ort, polarization was still :fouiid. Similarly, as i the
case at bar, event thtoughl some white- voted for a black cali-
dlidate, this fact did not ftoreclose a finding of vote polari-
zation.

Second, the Ro!,er,8 C(ourt relied on the District

Court's filing of vote polarization and did not examniie
the record fur-ther to establish b-v how much the blacks can-
didat-eAs lost in each of the white districts. Instead, it Was
sufficient for a, finding of vote polarization that blacks
basically won i the black lprecincts and lbasicallv losf ini
the white p~recinlcts.

In contrast, in this case, the lower Court's conclusioni
is supported byv a, regression analysis which established the

degree of black anid white support for the black candidates
in each race. As a result of this analysis, the (Court found
not only that blacks almost uniformly- lost in white miajor-
ity districts but also, and more importantly, that in all

cases the suppl.ort of black candidates by white voters dif-
fered fndanieutalh- andl (dranmaticallv from the support of

black candidates by black voters. in other words, the lower
Court in this case complied with Congress' mandate to de-
termine the ''extent'' as well as the fact of racial. polarisa-

tiom. S.I.Repj. 97-417 at 2918

18 Both the State (App. Brief pp. 41-44) and the Solicitor-
General (Sol. Gen. Brief July, 1985 p. 30 n.57) disparage the re-
gression analysis relied upon by the lower Court. They are ap-
parently unaware or ignore the fact that the State's own expert

(Continued on next page)



By f.)rcselitiugo a study that co)irlated a candidate's -y
1'Uce with the race of v'oter-s, illliltifit Gingi,~ m7adle a. plrut

f ac e showing of -ote p. olarizatioil. This,1 ;-howiii~ could
haNve liceil rebut ted by thle State ii' it, ha~d )p-eelted other21

stU'Ie \VLIl slio ve t hat lactorl's ot her thall race'( better'
(Ixpliii the elcet iolu reslilt 5*19 Foi' exflllpl, il '11''i'(ts 1'.

C c}tc f the JDis;tiict Qou)1rt refused to fiild polarized vot-

ill ()- wheii all hiisl~aiica (l(iate receive1t(l ()()'17c o)f thle vo(tes

i 'hispaici districts" aid olniv .25(' o1 the 'Vote inl "alo

list ricts.' " i 581 . SL11)p. i f*12, 1:Iri (N. D. Texas, 1 9S4).
Th df'ilait hee ebttdplainit iii's ))l.JlL /t'H c

ith evidl(.ee that. hispanilcs all~l[ whit es \ )t ed aliog pl'ty

lilies, which ex~lainedl the r(-suts inl molre e elections th-an

did the r acial polarizat ionl theory, 5St l F Sii )p. at i852,

Ill contrast, the State hlere mlade~ no0 su1chI att eipt to) r(lUt

' ig les' pruna.f Icw sho0wing (J .S. at, i88a 1) « l

Cons erlllenltiy stands unchal llengedlt.

(Continued from previous page)
"did not question the accuracy of the data, its adequacy as a
reliable sample for the purpose use, nor that the methods of
analysis used were standard in the literature." (J.S. at 39a, n.29)

In addition, the general reliability of the plaintiff's expert
analysis "was further confirmed by the testimony of Dr. Theo-
dore Arrington, a duty qualified expert witness . .. . Proceeding ;
by a somewhat different methodology and using different data,
Dr. Arrington came to the same general conclusion respecting
the extent of racial polarization . .. ."(1d.)

19 The Solicitor-General concurs that the burden of going
forward' shifts to the defendant after the plaintiff has made out
a prima facie case. Sol. Gen. Brief July, 1985 p. 30 n.57) See
Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248
(198"1).


