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1
QUESTIONS PRESENTED

I. Whether Section 2 of the Voting Rights Act en-
titles protected minorities, in a jurisdiction in
which minorities actively participate in the politi-
cal process and in which minority candidates win
elections, to safe electoral districts simply be-
cause a minority concentration exists sufficient to
create such a distriet.

TR T e

; IT. Whether racial bloec voting exists as a matter of
law whenever less than 50 percent of the white
voters cast ballots for the black candidate.
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PARTIES TO THE PROCEEDING BELOW

The Appellants, defendants in the action below, are
as follows: Lacy H. Thornburg, Attorney General of
North Carolina; Robert B. Jordan, ITI, Lieutenant
Governor of North Carolina; Liston B. Ramsey,
Speaker of the House; The State Board of ilections
of North Carolina; Roberi N. Hunter, Jr., Chair-
man, Robert R. Browning, Margaret King, Ruth T.
Semashko, Williaxn A. Marsh, Jr., members of the
State Board of Elections; and Thad Xure, Secretary
of State.
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OPINIONS BELOW

The opinion of the United States Distriet Court
for the Hastern District of North Carolina in this
case was rendered on January 27, 1984. A copy of
the Court’s Opinion and Order is set out in the Juris-
dictional Statement at Appendix A.

JURISDICTION

The case below was a class action by black voters
of North Carolina challenging certain districts in the
post-198t) redistrieting of the North ("arolina Greneral
Azsembly. The appellants filed their Notice of Appeal
on ifebruary 3, 1984. This Court noted probable juris-
diction on April 29, 1985. The jurisdiction of this
Coust is invoked under 28 U.S.C. § 1253.
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CONSTITUTIONAL PROVISIONS AND STATUTES

The United States Constitution, Fifteenth Amend-
ment, and Sections 2 and 5 of the Voting Rights Act
of 1965, as amended, 42 U.S.C. §§ 1973, 1973¢ are set
forth in the Jurisdictional Statement at 59a. The fol-
lowing provisions of the North Carolina Constitution
are not contained in the Jurisdictional Statement:

Art. IT, § 3(3), N.C. Const.

““No county shall be divided in the formation of
a senate district.”

Art. IT, § 5(3), N.C. Const.

“No county shall be divided in the formation of
a representative district.”’

STATEMENT OF THE CASE

The Genesis of the Challenged Redistricting Plans

In July of 1981, the North Carolina General As-
sembly enacted a legislative redistricting plan in order
to conform the State Senate and House of Repre-
sentative Distriets to the 1980 census. In keeping with
a 300 year old practice in the State, the plans con-
sisted of a combination of single member and mmulti-
member districts and each district was composed of
either a single county, or two or more counties, so that
no county was divided between legislative districts.
The plaintiffs below filed this action on September 16,
1981 in the United States District Court for the East-
ern District of North Carolina alleging among other
things, that the multimember distriets diluted black
voting strength.

In October 1981, in a speciul session, the General
Assembly repealed and reworked the House plan to

o)
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reduce the population deviations. Because forty of
North Carolina’s 100 counties are covered by Section
5 of the Voting Rights Act, the revised House plan
and the Senate plan were submitted to the Attorney
General for review." The Attornev General interposed
objections to both proposals. He found that the state
policy against dividing ecounties resulted in the crea-
tion of multi-member distriets which in turn tended
to submerge biack voters in the covered counties.®

t Section 5 of the Voting Rights Act requires covered jurisdie-
tions to either submit any voting change to the Attorney General
of the United States or to file suit in the United States District
Court for the Distriet of Uolumbia for declaratory judement.
Section 5 provides in pertinent part:

‘Whenever a [covered] State or political subdivision . . . shall
enact or seek to administer any voting qualification or pre-
requisite to voting, or standard, practice, or procedure with
respeet to voting different from that in forece or effect on
November 1, 1964, such State or subdivision may institute an
action in the United States Distriet Clourt for the District of
Columbia for a declaratory judgment that such qualification,
prerequisite, standard, praetice, or procedure does not have
the purpose and will not have the effect of denying or abridg-
ing the right to vote on account of race or color, or in contra-
vention of the guarantees set forth in section 4(f)(2), and
unless and until the court enters such judgment no person
shall be denied the right to vote for failure to comply with
such qualification, prerequisite, standard, practice, or proce-
dure: Provided, That such qualification, prerequisite, standard,
practice, or procedure has been submitted by the chief lezal
officer or other appropriate official of such State or subdivision
to the Attorney General and the Attorney General has not
interposed an objection within sixty days after such submis-
sion ...42 U.S.C. § 1973c.

2Tn 1968, as part of a general revision of the State Clonstitution,
a provision prohibiting the division of any county between State
legislative districts was adopted. Art. T, §3 3(3), 5(3) N.(C. Const.
This Constitntional amendment merely codified a practice which had
been consistent and unbroken in North C'arolina redistricting since
the institution of legislative districts in the colonial perod.
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B. The finding of vote polarization is not foreclosed
by the mere fact that blacks have won a few elec-
tions.

The District Court, using vote polarization only as oue
factor in its vote dilution analysis, was correct in holding
that a few black vietories did not, of themselves, prevent
the Court from finding vote polarization. |

Section 2 of the Voting Rights Act does not proteet
minority voters ouly when they are completely shut out of
the electoral process. Rather, it bars any practice that
creates a climate in which minorites have “less oppor-
tunity than other members of the electorate to participate
in the political process and to clect representatives of their
choice.”” 42 U.S.C. 1973(h).

Congress made it clear that a few black victories did
not foreclose a vote dilution claim. In its discussion of
token black vietories, no mention was made of the faet
that black victories foreclese a finding of polarizatioil.
S. Rep. at 29, n.115 and at 194, Becausge all of the
Zimmer factors are mutually independent, a finding that
one factor is absent or inapplicable cannot preclude the
finding that another is present and ecritical; therefore,
simply because a few blacks win, this does not rebut the
separate factor of vote polarization. As a result, the Dis-
trict Court looked for, and found, overall patterns within
each district which indicated that citizens in the distriet
consistently voted along racial lines.

Thus, even when blacks win, a pattern of polarization
can still be evident. If 90% of the blacks vote for a black
candidate and only 25% of whites do so in a distriet with
a population less than 629 white, the black candidate will

)
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win. It is clear that, in this examiple, vote polarization did
not cost the black the eclection; it should, however. be
obvious that significant racial polarization was present.
It should be equally obvious that vote polarization can
exist in a distriet whern the Court examines other elections
in which blacks do lose. One or two black vietories can-
not make up for a host of black losses, To the extent that
Congress indicated its awareness that, in many vote dilu-
tion cases, there would be some black victories, it would be
erroneous to say that random victories prevent the Court
from finding the presence of such an important factor as
vote dilution, |

In fact, the State’s various contentions in thig regard
constitute a logical morass. It argues that, if the lower
Court used an erroncous definition of vote polarization,
the Court’s decision must be overturned. Implicit in this
argument is the principle that vote polarization is integral
to a finding of vote dilution. Tt this were true, however,
its argument that black vietories preclude the Court from
finding vote polarization fails.” If black victories defeat a
finding of vote polarization, which in turn prevents the
Court from holding that black votes are diluted, then the
congressional mandate (S. Rep. at 29) that a few black
victories do not defeat a vote dilution claim is thwarted.

III. EVEN IF THE LOWER COURT DID NOT ARTICU-
LATE THE PROPER DEFINITION OF VOTE PO-
LARIZATION, THE RECORD IS REPLETE WITH
FACTS SUPPORTING THE COURT’S FINDING OF
IMPERMISSIBLE VOTE DILUTION.

In White v. Regester, 412 U.S. 755, this Court found
vote dilution without making a finding of vote polariza-
tion. This case is especially pertinent because even the

dne
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State concedes that it was Congress’ intent to codify the
Court’s analysis in TF/ite into the 1982 amendments to the
Voting Rights Act. S. Rep. at 22-24. (App. Brief at 16-
18) This Courtin JWhite upheld a District Court’s invalida-
tion of multi-member distriets in Texas and its resulting
order to have them redrawn as single-member distriets.
The Court justified this holding “[blased on the totality
of the circumstances.” T hite, 412 U.S. at 769.

Specifically, the plaintiff in 7" hite claimed that the use
of multi-member districts was invidiously cancelling or
minimizing the voting strength of racial groups in Dallas
and Bexar Counties. 412 U.S. at 765. This Court lield
that, in order to sustain such a claim, the “‘plaintiff’s bur-
den is to produce evidence to support findings that the
political process leading to nomination and election were
not equally open to participation by the group in ques-
tion— that itx members had less opportunity than did other
residents in the distriet to participate in the political preoc-
esses and to eleet legislators of their choice.” 412 T.S. at
766 (citation omitted). )

In examining the multi-member distriet in Dallas
County, this Court outlined the types of evidence that
would meet the quoted standard and thereby enable the
plaintiffs in a vote dilution case to prevail. It was enough
that the District Court examined the official history of
racial diserimination, the white dominated political organi-
zation which was unresponsive to the needs of minorities,
the use of racial campaign tactics and the limited electoral
success of blacks. 412 U.S. at 766. The Court also found
that-Texas election rules, such as a majority vote rule and
the ““place” rule, which required candidates to run in head-
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to-head contests, “enhanced the opportunity tfor racial
diserimination.” 412 U.S. at 766.

The findings in White are remarkably similar to thoxe
of the Court below in this ecase® Tt is eritical that, in
White, two blacks had been elected from the multi-member

20 The only factor not present in the case at bar and found
in White is of minor importance. The White court found the
presence of “a white-dominated” slating organization which
“did not need the support of the Negro community to win elec-
tions in the county, and it did riot therefore exhibit good-faith
concern for the political and other needs and aspirations of
the Negro community.” White, 412 U.S. at 766-767.

However, “[u]nresponsiveness is considerably less im-
portant under the results test.” United States v. Marengo Coun-
ty, 731 F.2d 1546, 1572 (11th Cir. 1984). In Marengo, the ap-
peals court held that the District Court’s finding of ‘no ‘sub-
stantial lack of responsiveness’ " of officials should not weigh
heavily against a finding of dilution. 731 F.2d at 1573. The
Marengo court made two arguments. ‘“First, Section 2 pro-
tects the access of minarities not simply to the fruits of gov-
ernment but to participate in the process itself.” 731 F.2d at
1572. In other words, even if the needs of minorities are ca-
tered to superficially, this fact does not rebut evidence that mi-
norities are excluded from full and equal opportunity to par-
ticipate in the political process. Second, in contrast to the other
Zimmer factors, “responsiveness is a highly subjective matter
and this subjectivity is at odds with the emphasis of Section 2
on objective factors.” 731 F.2d at 1972,

Furthermore, although this one “slating’” factor from the
White case is absent from the instant case, there is an addition-
al factor in this case not present in White. When the lower
Court in White examined Dallas County, it found that “[i]n con-
sequence of a long history, only recently alleviated to some de-
gree, of racial discrimination in public and private facility uses,
education, employment, housing and health care, black regis-
tered voters of the State remain hindered, relative to the white
majority, in their ability to participate effectively in the political
process.” (J.S. at 26a) The Court in White did not find that this
factor was present in Dallas County but did state it was an im-
portant factor in Bexar County, which contained the other chal-
lengeci district. 412 U.S. at 768.
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district in Dallas County and impermissible vote dilution
was still found. Similarly, the Distriet Court in White
found vote dilution in Bexar County even though five
Mexican-Americans had been elected from that multi-niem-
ber district. Graces v. Barnes. 343 F. Supp. 704 (W.D.
Tex. 1972), aff'd wn part sub nom. White v. Regester, 412
U, 755 (1973). Thuy, as is argued above, the elections
of a few blacks negates neither vote polarization nor the
propriety of a linding of impermissible vote dilution.

In summary, MWhite found vote dilution without a find-
ing ol racial polarization. The court in 1}1/uite based its
holding on the same findings that the lower Court relied
upon here. The only factor not present here is ol minimal
importance and 1s more than offset by the additional factor
ol socio-economic mequality. Consequently, this Court
should, as it did i White, find that ‘*these findings and
conclusions are sutficient to sustain the Distriet Court’s
judgment with respeet to the . . . multi-member distriets
7412 ULS, at 767,

o

CONCLUSION

The lower court’s holding that House Distriet 8 (Edge-
combe, Nash, Wilson) and Senate Distriet 2 (northeastern
North Carolina) violate Scetion 2 should be affirmed on
cither of two grounds: first, that the notation of prob-
able jurisdiction does not cover the State’s appeal as to
them; second that together with the other Zimmer factors
present, the fact that no black has ever been elected to a leg-
islative seat from those districts clearly establishes that the
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political processes in those districts was not and is not
equally open to minorities.

The lower Court’s holding that House Districts 36
(Mecklenburg), 39 (Forsyth), 23 (Durham), 21 (Wake) and
Senate Distriet 22 (Mecklenburg/Cabarrus) violate Sec-
tion 2 should be affirmed because minorities there have
neither an equal opportunity to participate in the political
process nor an equal opportunity to eleet representatives
of their choice in that, among other circumstances, (a)
prior and current racial dizerimination has resulted in dra-
matically lower voter registration percentages for blacks,
(b) elections there are marred by persistent and severe
racially polarized voting and (¢) only a paltry number of
blacks has ever been elected to the legislature from these
distriets.

o Respecttully submitted,
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