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TRE CHIEF JUSTICE: We will hear argurents
first this worning in 83-1965, Thornbure against Gingles.

Hr. Attorney General.

OBRAL AERGUMEKNT OF LACY H. THORNFURG, ESQ.
CN BEHALF OF THE APPELLANTS

MR. THORNBURGS: Kr. Chief Justige, =way 1t
please the Honorable Court, this cass i~ Qgga Fiual
posture hefore the Court involves feour rulti=-wmopker
Hcuse legislative districts and ore multi-menler Senate
district in the Statz of North Carolinz.

Two other districts, House District & and
Senate District 2 ars no longer part of tnis appezl.

The primary challenge to the lower court's judgment by
the original defendants is based on that court's
interpretation of Section 2 »>f the Voting Rights Act as
amended in 1982. .

The Ceourt found inﬁirmities in each of the
districts that were challenged, and ultimately fashioned
a remedy requiring the use of majority black legislative
single~memnber districts where they could be drawn, and
in each of the multi-member districts as they were
constituted originally, they largely followed ccunty
lines and consisted of whole counties.

N ’ 3
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From this decision the defendants scucht
review, and the Solicitor General joined in that
request. We ask this Honorable Court to apply Fection 2
of the Voting Rights Act so as to afford due respect tc
the intentions of the Congress without endorsing the
undue expansion of these intantions by the lower courts.

Ye would encourage a decision that would
enunciate definitive y2t fair and realistizc standaris
for evaluating the election practices in all
jurisiictions, and we do this to the end that this
Honorable Court®s determinations might =acknowledge the
right of those Jjurisdictions to determine their own
electoral affairs so long as they nelther intentionally
or unintentionally deny to any minority group the
emphatic obportunity t> participate fully and equally in
the electoral process.

He do so to the additional end that your
ruling might foster pclitical wnity as cyposed to
disunity among tﬁe electbrate. ‘

The Panel Court sugaested that it was paying
adherence to the proposition that no protectzd cliss of
persons has a ccnstituticnal right or statutory right tc
proportional representition, or to guarantesed political
success. But pursuant to Secticva 2, the Court found
that it had been shown by the plaintiffs that Necrth

4 N
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Carclina's pelitical process was not open egqually tco
participation by the racisl minorities, and this was
purportedly bas=d on the use of certain facters tha+*
were ienoted.by the S2nate in the legislative histery of
the Section 2 amendment.

These factors are certainly well-kncuwn to the
Court and should have been imported to the district
court, not as a mechanical checklist of conclusive
indicators, but rathar a set of guidelines for
determining whether the characteristics of the
Jurisdicticns heing examined paraliel those of
jurisdictions examinad in th2 cases to which tha Serate
referred, particularly %hite versus Regester, %hitcomb
versus Chavis, and Zimmer versus HNcKel taene.

And, we submit that had the district court
applied these factors in the manner intended, giving
primary weight all tha while to the worids of the statute
and properly analyzing the cases from which thpse
faéto:s came, then North Caioliﬁa would have prevailed .
iﬁ that Court. . ‘

QUESTIONs Well, don®t you think they
purported to apply them?

MR. THORNBURGs: I think, Your Honcr, that they
sought to apply them more as a checklist rather than as

an indicator of what actually had occurred, which leads

ot
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me to call the Court®s attention --

QUESTTION: The answer is, yes, they did
purpdrt to apply them?

MR, THORNBUR3s Oh, I think they purportad to
aprly them but --

QUESTION: You disagree with the way they =--

MR. THORNBURG: Certainly do. And we say, if
Your Honor please, that the counties and the districts
that are invalved in this case certainly in nc way can
be egquated to the counties of Fair County and Dallacs
County whiéh are the two counties in Texas that wers
inveolved in the White decision.

Durham County, Yorth Carolina, for exanple,
with a2 28.6 percent hlick registration has had
proportional represeatation in the Horth Carolina House
since 1973. Twc of the five county commissioners are
blacke Two of the four district court juiges are
black. All of them ran at large.

The Chairuan of ths Damocratic Pariy{from *69
to '79 and from *B3 to present iS»hiack,'and’one of the
three members of the Board of Elections from 1970 to
1981 was black, when a member resigned and went on to
Borth Carolina State Board of Electionse.

Wayne County, with a 15.1 perFent black
registration, has a representative serving his second

6
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terms The sheriff of ¥Wayne County, elected by the
at-large elsctorate, is black. One of seven County
Commissioners, +wo of eight District Court judges, a
black Senator from °*7% through °*78, and from *77 to the
present a member of the Boardi of Electicnse.

QUESTIORe General Thornburg, is it your
position that the court below was required to fccus on
the individual election districts rather than the state
as a whole?

¥P. THCPNEURG: Yesz, Ycur Honor, ¥e contend
that a lot of the usz of the statistics that aprear in
this record invclve statewide stztisztics as orpcsed tc
statistics in thes2z particular districts.

QUESTION: Do the precedents, do the cases
from this Court indizate that that is a reguirement?

HR. TEORNBURG:s As we read them and understand
them, Your Honor, that this --

QUESTION: That you look at the.individual --

MR. THORNBURGz I believe you use the worfls,
"intentionally local appraisal,” and we éontend that the
court did not do thit in this case as redards these
districts, and for example, in Wayne County where you
have an at-large electorate electing the sheriff, he
went in to his second term with 63.5 percent of the

popular electorate.

ALDERSON REPORTING COMPANY, INC,
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QUESTION: Well, do we have to apply a clearly
errcneous standard to the review of the factors found by
the court helow?

MR. THORNBURGSs Your Honor, ¥weo do not feecl
that the clearly erroneous, the Rule 52 standards,
should be applied in this case to proscribe your
revieuing the facts in the case. We contend that what
is before the Court is a mixed question of law and fact,
and that in order to appropriately determine the case,
ycu have to apply —--'you have to look at the facts as
found and apply them as the law appropriate tc those
facts.

QUESTICNe: Well, sprecifically, what z2re the
legal errors that you believe were made below?

¥R. THOENBURS: We simply say that the court
failed to apply the wording of the statute and rather
than taking the statute which deals with access and
opportunity to participate in tha electoral procass,
clear wording, iv~simplwaound the various factors
;ithodtlmaking a causal connactibﬁ'éni applied those,
and simply did not apply the law, and fashicned a remedy -
which is specifically ptoscribed by the statute where it
says that nothing in this should be interpreted, nothinc

in the section should be interpreted to establish a

' right to have members of a protacted class electei in

8

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C, 20001 (202) 628-9300




®

-y

10

1

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

numbers egual tc tha2ic proportion in the population.

This i= preclsely what the digstrict ccurt 4id
by way of fashicning a2 remedy in this case. ¥e contend,
if Your Honor plsase —--

QUESTION: I suppose you cgn de things as =2
remedy for constitutional rights that you just cculdn't
dc in the absence of a remedy --— in the absence of a
violation. You really, funiameutaily diségree with the
finding of the violation?

MR. THORNBURG: Yes, we doe. We say that if
you take this -- take the statute aﬁd apply it to these
facts, if Ycur Eonor please, that you come out with =a
different result.

QUESTION: And no violation of the statute?

MR. THORNBURG: That's correct, Ycur Honore.
That is our contention. And we cortend that by applying
the law as the ccurt 1id and by fashioning the remedy in
the manner in which it did, that it expanded the score
far teyond the intent of Conjress in/thg §assin5 of this
Rct. | ‘ T

These facts, as found by the court, will
demonstrate that blacks in these challenged districts
have run for office, are always competitive, and often
win. In fact, no elz2cted black incumbent member of the
General Assembly who has offered for re-election has

5
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ever been defeated. .

Blacks reciesve Democratic Party supcort for
their candidacy. They hold positions of power and
leadership within the party structure, and they have
egual access to the process and to the at-large schenme
and had achieved proportional rerpresentation at'the time
of this trial in each of the districts with the
exception of Mecklenburg County.

We consider, of course, that voter
registration as indicated by the facts in ths case

should be brought up to *the Court. In this case, for

*80 to *82 statewids registration among whites decrea

1

ad
by 112,000 but increzsed by 12,000 in the black
community.

It®s true that blacks in th2 challsngedi
districts fall telow whites in mcst of the socioecencmic
indicators, but the 2l2ctoral success of the blacks in
these digtricts in the varicus ofitices, and +heir
membership onyghergoird of Flections and in pgarty
position and so on‘in;icates that the socioeconomic:
fators are no longer an obstacle to their participaticn,
meaningful participation in the rolitical process, and
ve suggest that it defies common sense te count these
factors as indicia of unequal participation when the

direct evidence as exists in these districts shows to

10
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the contrary.

I will call to the Court's attention alsc that
none of these counties is a Section 5 countye. OCply 40
of our 190 counties are so covered. The United States
Attorney General required the creation of numerous
single member legislative districts in these counties,
and his determinations were never contested by Yorth
Carolina in any legal proceeling and were immediately
implemented when those suggestions were made.

QUESTION: ¥r. Attorney General, I gather you
suggest you are entitled to an outright reversal, not
furtha£ proceedings?

MR« THORNBURG:s We would hope for zn ocutright
reversal, Your Honor, but certainly ve would -- whatever
the Court suggested =--

QUESTIONs Well, if it were to go back, if it
were to go back, for what purpose?

MR. TEORNBURG: If it were to =--

¢
i

QUESTION: Enough to say there had leen an
error made inithe application of the law and that we
should send it back, how to apply it, as we say?

KR. THORNBURGs Yes, Yocur Honor. We would cf
course appreciate a reversal with an interpretation of
the statute and how to apply it, and in these
multi-member districts, of course, we woull then
1%
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continue with the multi-pembar legislative delecations
as they existed.
North Car»olina has historizally placed a

tremendous amount of impertance in our counties and |
A

county lines and so on, since Colonial +<imes as a mattér
of fact, and that was the primary basis ¢n which these
varicus districts were drawn and it has no foundation in
racial tainted motivation of any kind, the district
courts have.

QUESTION: If there was an outright reversal,
then the Legislature would have to start all cver anain,
wculd they?

MR, THOEKNBURG: Thay would -- T believe, if
Your Honor pleas=2, maybe my colleagues to my left can
verify it, but I think the Gzneral Assembly in the last
session passed a statute which said that if the case :s
reversed it simply 3028 hack‘in these districts, these
five districts that ars under consideration to the
multi-member legislative districtse.

We are a larje ani not a homogefizous state’in
tﬁe State of North Carolina, and we feel that each of
these districts must be viewed individually arnd
evaluated individually under any statute, accordiang %o
the particular characteristics that they exhibit.

QUESTION: What is thz major error, you think

12 \
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the district court made in concluding that there was a
violation of the statute?

HR. THORNBURSs ¥e think the district court
simply ignored the facts in the case.

QUESTION: I know, but what's the principal
way it did that? ‘

HR. THORNBURG: By ignoring access to the
political process which we contend exists, and the facts
show, it's Jjust a fuaiimentil error, Your Honore.

When you look at the facts and aprly the law
as written by Cengress, you just don't have the facts tc
support the QQCision that th= district ccurt macde.

éUﬁSTIO&; ¥ay I just 1aquire, I also have a
little trouble, as'Jusgice Yhite au1d, in getting the
heart of your theory. With respect to each of the
districts, the district court did make some factual
determination.

I take it you don®t challenge any oi those;
you just say they°re not sufficient to justify thek-:

MR. THORNBURGs Yes, Your Honor.

QUESTICNs They went through district by
district and talked about polarized voting and one thing
and another. That part you accept?

YE. THORNBURG: That sort of thing, but we
say, if you apply all of that, given all of that, and

i3
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. take those facts as found by the court, which the facts
that the court found are baszd on the rscord, but when
ycu apply the law to those facts then ycu don'®t coms out
with the result that dist¢rict court did..

QUESTION: Is that because ~- your basic
pecint, as. I understand it, is if the net result of all
the voting is something that roughly equals propertional
representation, then-as a matter of law there can't be a
violation of the statute?

¥R, THORKBURG: VNo, Your Honor. That's not
what I intended to s2y. That 1is Jjust one of the
-indications. %e¢ say that you have to look as the
Cengress did, in lifting the White versus Regester
lahguage, you have to look at the totality of the
circumstances and make a final decision based on all
this and all of thes2 access points, participation
peints and ‘5o on that you have where blacks are holding
elective oi%ices, where they held offices in rparty
machinery, where they participate in thes electoral
process, taking all that into conéideration, de they
have egual access to the electoral process, which this
is what the law :equifeso

I+t doesn't place any -- as we read it, it
doesn't place any affirmativa burden on the State to do
anything particularly except to be certain that

14
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everyone, regardless of race, creed or cclor, has an
equal opportunity to participats.

QUESTION: In what?

KR. THORNBUR3: In the electoral rrecess, Your
Honor.

QUESTION: In the processes, it says --
doesn't the statute say, "and to elect™?

¥R. THORNBURG: Let me guote Senator Dole on
that.

QUESTION: Well, let®s just qucte the
statute. ¥%hat is it?

FR. TEORNBURGes All right. The statu*te says,
a violation is established if based on *he totality of
the circumstances it 1s showa that the political process
Oor processes are not equally open to participation by
members of a class of citizens protected, and that its
members have less opportunity than the members of the
electorate to participate in the political rrocess and
to elect représeniatives of their choice.

QUESTION: And to elect?

¥R THdRNBURG; Yes, Your Honor, and we say
that that sh001a be interpreted =0 as to -- nct
susceptible to the interpreta tion of electicn cutcome
but means that members of a minority have a right to
vote, a right tc register, a right to have their vote

15
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fairly counted, and that North Carolina in‘these
districts has been d2ing thate. ,

QUESTIONg Why do you think the cases
emphasize racially polarized voting?

HR. THORHRURG:s Certainly racially pclarized
voting is important in the overall d=2cisione.

QUESTIONs Why is it? W®hy is it?

HR. THORNBURGs By virtue of delusions,
submergence, or whatever the effect that you choose to
attach, which of courss would occur.

CUESTIONs But even with polarized veting,
why, everybody s vota is counted. Neobhecdy is denied a
vcte. ,

KR. THORNBURGs Nobody is denied a vo*e. The
benefit i; so submerged and subdued and diluted that it
has no effect. But, that is not the case here.

QUESTION: Well, let®s just assume that the
court warc correct in findiny that there was severe
,polarizea voting in this case.

i HR. THORNRBURGs TIf you used the district
court's interpretatisn, you could call it correct. But
what the disgtrict court interprets polarized vcting as,
Your Honor, was siﬁply if more whites vote for.- whites
and more blacks vote for blacks, then you autcmatically
have polarized votinz.

16
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QUESTION: I understand your position, but if
+here were severe polarized voting in this case, you'd
have a much toucher case, with these multi-member --

¥R. THORNBURGs TIf that were correct. ¥e dc
not believe it is correct.

And if I may save the remainder of my time,
Your Honor, for rebuttal.

QUESTIGN: Well, I can ask the Solicitor.

THE CHIEF JUSTICE: ¥r. Solicitor Generazl.

ORAL ARGUYENT OF CHARLES FRIED, KSC.

A¥ICUS CURIAE IN SUPPORT CF RPFELLAXNTS

MR. FPIFDs Thank you, “r. Chief Justice, and
may it please the Courts

The formulaticn in ihe new Voting Rights ZAct,
Section 2, was the product of intense political and, mey
I say, intellectual struggle. The outcome cf that
struggle should be quite familiar to this Ccurt since it
simply adopted the standard, the legal standard
formulated by this Court in White v. Regester .

Our concern in this case is one thina only, ~ -
that adjudication under this new Voting Rights Act be
lawful, that it be constrained and disciplined Ly
arpellate court review which enforces the standard that
Congress enacted.

Now, Congress chose a middle path between two

17
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extremes. Cn one hand was the extreme represented by

‘the constitutional minimum of intentional

discrimination, znd that was rejected. Cn the other
hand was the extreme of leaving the district courts at
large io engineer electoral sutcomes as they thouzht
best on racial c¢r group lines.

What the Congress idopted was, if you like, an
effects test, but effects on what? Effects on
participation, on process, on opportunitye.

Now, if fidelity to that staniard is to bhe
enforced, then whatever nuances there may be in closer
cases, 1t is our position that hete, certainly in three
and perhaps in all of the five contested districts, but
certainly in three of them, we believe that that
standari of access, of process, of opportunity has been
met as a matter of lawe.

QUESTION: Mre. Friad, do you think that the
Ccurt s required to make a separate vote dilution
findirng as to each district? 1Is that a legal
requirements? ' o

NR. FEIEDs That is a legal requirement. This
Ccurt has said so over and over again. The legislative
history, the Senate report, makes it quite clear that
the importance is district by district.

QUESTICN: And by doing that, did the court

18
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below effectively do that in this case?

MR. FRIED: The court below certainly

i

addresssd each Aistrict, but the court telow also szemed
to be vary impressed with ovarall statistics in the
State of North Carolina and we think may have been’
misled by its atteﬁtion to those overall --

QUESTICN: It should have focused on electoral
success of black cagi;iates in 2ach district over a
pericd of time?

MRe FEIEDse If I may, Your Honor, I wculd say

electoral opportunity as evidenced hy very great

~
e

-t

1 W& say

n

electoral success over time. MNow, the rea
that the congressionzl standard, the White v. Reg2ster
standard, if you will, was met as a matter c¢f law in
three of those five 1istricts is that in all of those
districts over a protracted period of time, in a couple
of them over nearly a decade, black representatives
egqualed or excecded the percazntage of black citizens in
the population.

Nor wé; this black success achieved by
contrivance or through suffsrance of the ma jority, bhut
if you like, in the 9l1ld fashioned way through politics,
through participation in party politics, in some cases
by blacks serving as chairmen.of the local majerity

political parties.

19
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QUESTION: We were addressing, M¥r. Solicitor
General, the total of the racial population are the
registerzd veoters in each categorys

MR. FRIED: HWe wers addressing the harder
case, because we think even on the harder case the case
is made out, which is the population. Tf it were
regicstration then we could have an argument about
whether that registration was in some sense unfairly
dep;essed.

But even 1if you take population, these factors
are made out in those three districts. But the thing we
find most striking is that the =ingle member districts
which seemed so dear to the heart of the appellees and
the district court, if the multi-member district had
been »>roken up into single ma2mbar districts, the result
would have been not an increase in black opportunity and
participation but a decrease, since the number of
reprusentatives, black :epq,sentatives would have been
the same.

Yet, the black citizens living outside of the
favored super-majority single-member districts would
have been, on the district court‘’s hypcthesis vcting
patterns, deprived of an opportunity which they
manifestly enjoyved under the State's previous

multi-district system.

20
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QUESTION: 1Is thers any evidence in this case
of barriers to registration that existed in the past?

ME. FEIED: On the contrary, Your Heonor. The
district court specifically found that there had been
assiduous efforts to ramove such barriers. Now, I would
in the last moments simply like to say that there 1is
some confusion suggested by appellees that we are
arguing for a standari of togenism because we speak of
minorities not being locked out or shut out of the
electoral rrocess.

When we do 32, we 210 30 only in guotation

'marks, quoting either ¥r. Armand Derfner or Senator

Kennedy, when those propomrents o5f the A:t'uere saying
ve'‘re emphasizihg that the Act spoke of oppertunity and
access.

Our language 1is more generous ani more
cautious. We say it must be equal access and equal
opportunitye.

QUESTION: ' Mr. Solicitor General, are y.u
still of the view that Senator Dole's views are
particularly persuasive, or have you switched now tc
Senator Hatch?

MR. FRIED: WNot at all. We think, as we say
in our brief and I would very much direct the Ccurt's
attention to note 12 of page 8 of the brief, that it is
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the views of Senator Dsle which ougkt to be given
particular weight in interpreting the formulation which
was arrived at.

We do not, and I don®*t helieve in ouf btiéf dc
wve ever attach rparticular significance tc¢ the views of
Senator Hatche. It's Senator Dole that we rely on, at
least Senator Dcle as he spoke in the Senate.

I thank the Court for its attentione.

THE CHIEF JUSTICE:s HMr. Chambers;

ORARL ARGUMENT OF JULIUS L. CHAMBEPS
ON PEHRLF OF THE APPELLEFES

MR. CHAMBERS: Mr. Chief Justice and may it
rlease the Courts:

The issue presented here by the Solicitor
Geleral an@ by the State, I think can be put simply.,
whethar the election of the five black candidates in
1982 in four of its challenged electoral districts,
forecloses any possiLility for finding that blacks in
the challengéd districts have been deni=2d an egual
opportunity to rparticipate in the electoral prccescs.

I jon't think that anyone would seriously
argue that the facts in Korth Carolina prior to 1982
would warrant a finding that black votes in each of the
challenged districts were substantially diluted. And
so, the State and the Solicitor General now ccntend tht
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because five blacks were elected in these challenged
districts in 1982, that shouid foreclose a dstermination
that there was a violatjion of Section 2.

The State and the Solicitor General asked the
Court to ignore that in two of the districts no black
was ever elected to the State House.
j CUESTION: Nzver elected to what?

KR. CHAKEBERS: To the State House of
Representatives, House District € and Senate District 2.

The Sclicitor General and the State asked the
Court to ignore éll tha other factors that the district
court looked at, reflect on the history of
discrimination.

QUESTION: Thwuse are both multi-member
&istricts, 8 and 27 ‘

MR. CHARUBERS: Eight is a multi-member
district.

QUESTICN: How many?

BR. CHAMBEES: Four.

QUESTION: Aad two?

HR. CHAMB&RS: Two is a district where the
Ccurt found the State had carved out a hlack residential
area so that it would reduce the percentage of blacks in
each district. '
QUESTION: Is that a single member district?
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MR. CHAMBERS: It is a single member district,
yes. )

QUESTIOxe H¥ro. Chambers, help me ©on those twe
districts. I understand that your opponents, they don‘t
contest those any more?

¥R. CHAMBERS: They now advise that they don°‘*t
contest those two,vbut I aﬁ talking about the initial
thrust that the State aﬂd the Solicitor General
presented, included those two and also included
Mecklanburg County with Hous2 District 36 among otherse.

QUESTIGN: What about the three districts that
the Solicitor General now particularly disagrees with
the -- or disagrees with the district court order?

MR. CHANBERS: T will talk about that right
1.cw, Your Ho§or.

QUéSTION; All right.

MR, CHAXBEZES: AI would first of z11, thouah,
like to ask the Coucrt to look at the Plaintiff's
Exhibits 4-A through 10-B, a5 a beginning cf how the
diétrict court rroceeded --

QUESTION: Where d> w2 begin? !

MR. CHAMBERS: I®m sorry. That®'s in the
Plaintiff's -- or Joint Exhibit Volume 2.

QUESTICOM: What page? That's all right.

We'll find 1it.
24
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¥R. CHAMBERS: It begins with Plaintiff's
Exhibit 4-R. Ani that reflects the House District 36.
And the other exhibits that follow talk about the other
districts and have —- we can use this as an example.

In House District 36 we have a substantial
concentration of black vecters within that district whe
would make up, or should be 3bls to affect the results
of, with respect to two districts, representatives in
that district.

They wculd constitute more than 60 percent of
the representative or the elactorate in those
districts. What the State has dicne, it has merged these
blacks in a large, excaptionally large clectoral
district so that their votes are now reduced from the
60-some percent to 30-some percant, and in fa:t, in
Mecklenburg County less than 30 percent.

‘In tha“ position they are not able to control
of effect any -- determine the outcome of an. elesction.

QUESTICH: Is this -- how many arc¢ elected
from this district? ! .

MR. CHAKBERS: Eight.

QUESTION: Eight.

QUESTIONe And how many black members were
elected from District 367

MR. CHAMBERS: Your Hcnor, prior to 1882,
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none. In 1982, one p2rsoh wis 2lectad.,
.- QUESTION: And no election since then?

MR. CHAMBEPS: There was an election in 1584,
but that was under the plan directed by the court.
While I*m on that, Your Honor, I should point out that
the Solicitor has argued that there was a2 reduction as a
result of the plan orizred by the court. That is not
true.

In fact, in Wayne Ccunty, which I think the
Solicitor General is using, in Forsythe County, House
District 39, twc tlacks, two black districts were
established as 3 result of the blan submitted by th=
State, and two klack representatives were elected.

QUESTIONs I thought, ¥r. Chambers, that the
fccus of the Solicitor General's brief was on House
Districts 39, 23 and 21.

HR. CHPMBERSs That's correacte.

QUEST1UXe Rather than 36, is that right?

MR. CHAEBERS: That's corract, and I was —-=- if
you lock at House District 23, that'’®s reflected in the
Plaintiff's Exhibit 6-R. That is Durham County.

'House District 39 is in Plaintiff®s Fxhibit
5-k, and House District 21 is in Plaintiff's Exhibit
7-R. And in each instance we se¢ a substantial

concentration of blazks who under normal practices 'in
1

"\
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this zountry would b2 able t> affect the rasults of
elections, and the deternination of who would be their
reprasentative.

But when ysu merge thece districts together
with the otner factors that the Court looked at, their
votes are substantially diluted. So in Durham County
where we had a bhlack -=-

QUESTICNs 2nd vhat was the election success
experienced in *hose three counties, in those three
districts, 39, 21 and 237

MR. CHAMBERSs In 1975 a black was elected in
House District 32. But betw2en that period and 1282
there were some hlicks appointed but -- two blacks were
elected in 1982, which the Solicitor General and the
State used as tha basis for saying thers cowld possibly
be no dilution recause in their position, hliacks wers
elected in prorportions higher than theilr rerresentation
in the community. )

QUESTION: And if there were sinjyle member
districts doing the hest you could for the blacks in 39,
ycu probably couldn’t have more than two?

¥R. CHAMBERG: You would have two districtse.

QUFSTICK: Hr. Chambers --

QUESTTON: With safe majorities?

HMR. CHREBERSs With safe majerities.
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’Z, 1 QUESTION: Mr. Chambers, I understood the

2 Solicitor General to say that if these districtz were
‘ 31| broken up, that blacks would have less opportunity to be
elected. I suprose that might depend on the way they

5 were broken up, but what is your response to that?

6 ¥R, CHAMBERS: Your Honor, that is what I was
’ 71l just referring =-— that is not the position that I think

81| -- that is not accurate.

§ In House District 39, with the districts

10}l broken up, two hlack, majority black representative
n districts were established hy plans presented ty the
12 state. 1In House District 23 on2 majority black distrigt ="

13 yas established, and the same in House District 21.

Pk
7
{1.

4 But the other point, Your Honor, that we

‘51| should look at is =-

i6 QUESTION: You don*t want any further breaking
711 up of those districts?

18 ¥R. . BA¥BERS: No. ¥e do not advccate any
19 || further breaking up of House District 23 or House

20 || District 21.

21 QUESTION: Any mora than --

22 MR. CHAMBERS: Any more than the Court

23 )| approvess

‘ 24 QUFSTION: Has the Legislature acted, or do
25 || you merely have the court approval?
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HR. CHRMBERS: The Legislature presentel --
developed these plans and presented them, and the
district court approved the plan presented ty the
legislaturee.

QUESTION: So, they are in effect?

MR. CHAEBERS: They are in effect ncw, and
elections in 1984 vere conducted under --

QUESTICH¥:; PBut it°s still via court order?

HR. CHAHBERS: By court order. But even in
House District 23 and House District 21, blacks were
elected only beczuse blacks single-cshot votes, and in
doing so they had to forego any cpportunity t¢ affect
the elections of the other l1istricts, district
representatives.

So, you see, the concentration ¢f blacks
voting for a black candidate, unable to vote for any
other candidate, to have any success in electing a
representative. Whites don®t have to lock to blacks for
any support in those districts.

QUESTIONs Are you talking about each one of
these districts?

HR. CHAVWBERS: House District 21 and House
District 23,

QUESTION: Well, the way it -- under single
nember districts you're certainly not going to have any
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chance to influence --

HR. CHEWBERSe:¢ You do not, Your Honor, but*
you're also able to elect a representative and determine
the person who is representing yon. RAlso, if yon look
at the -- |

QUESTIGN: How about past experience in 23 and
217

HR. CHAWMBERS:s In terms of --

QUESTIONe Until the court adopted this plan,
had there ever been a black slected in 237

MR. CHAMBERS: R black was elected in 23 ir
1973, Your LKonor.

QUESTION: And since then tco?

HR. CHA¥BEES: Since then.

QUESTION: Each =--

¥R. CHAEBERS: Each election since °'73.

QUESTION: In this multi-meambar district?

¥R. CHAMBERS: 1In this nulti-member districte.

QUESTION: There has been one black elected?

HR. CHAMBERS: Well, two different blacks were
electéd, but only one hlack per term.

QUESTION: I understand that, but ycu wouldn®t
get any more under single member districts?

MR. CHAMBERS: You would not, but if ycu loock
at --
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QUESTION: How abcut 217?

MR. CHAMBERSs One hlack was elected to the
State House for the first time in 1980.

QUESTICH: And since?

K¥R. CHAKBERS: And since.

QUESTIONs And of cource under the single
member district there has been a black elected. S0, hcw
many elections were thesre, b2ginning with °80 ani then
*82, there was a black elected?

FR. CHREBEFS: There was a black elected.

QUESTIUN¥: And *E4, is under the court plan?

HFR. CHAMBERS: Undar the court plan.

Under the multi-memkter districts --

GCUESTIONs BAnd in District 39, as long as
we’re going over these threes, could you reccunt what has
happened there as well?

¥R. CHAYBERS: Yes. A black was elected in 39
in 1980,

QUESTION:s And since?

HR. CHARXBERS: And since.

QUESTION: And of course under the single
member district therz has bezn 3 black eslectad? So, how
many elections were there, beginning with *80 and then
°82, there was a black elected?

HR. CHAMBERS: There was a black electei.
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QUESTIGK:s And °*84 was under the court plan?

MR. CHAHRERS: = Und2r the court plan. Under
the multi-member districts --

QUESTION: And in District 39, as long as
we're going over these three, could you recount what's
happened there as well?

BR. CEAMBERS: Yese. A black was elected in
*39, in 1975, andi 1977, I believe. No black was elected
in 1978, although a hlack who had been appointed ran and
vas defsateds 7 black ran im 1280 who also was -- had
been appointed and was running for re-election ani was
defested.’ R e

Two blacks were elscted in 1982, and as the
district court found, loockinyg at the substantial blccks
racially block voting, the success of candidates in each
of thase elections wis substaintially adversely affected
by the way whites refused to support any black candidate.

fn each district, Your Honor, more than 81
percent of the whites -~ well, on an average more than
81 percent of the whites refused to support any black
candijate in the primaries.

QUESTIGK:s Well, don*t you have -~ to pretty
well have to depend on the polarized voting aspect of’
this case?

MR+ CHAMBERS: VYour Honor, I think rolarized

~ 32
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voting here is important.

QUESTICN:  MHell, you certzinly weren't
excluizd from participating in registering ¢r veting or
in the party processes at all, and the party of your
choice, you had just as much influence as anybcdy elses
And it's just when it comes to -- ani you had
candidates, did you?

MR. CHAMBERS: Your Honor, recently the
structural barriers to registration had been removed.
Historically there hii been problems, but the district
ccurt found more recently, those barriers had bheen
Temovéd, = e
QUESTICNs W21ll, what do you depend or in *his
case for this conclusion of -- |

HR. CHRKBERS: Those barriers -—-—

QUESTICNg Of exclusion from access, from
non-access. What do you depand on except pclarized
voting as really important?

HR. CHRMBERS: The barriérs that had been in
aeffect previcusly continue to affect the ability of
blacks to =--

QUESTION: How does it do that?

MR. CHAMBERS: Well, first >f all you have a
problem of registration. Blacks still were
under-representeld in registraition as compared with
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whites. There was a problem of'large multi-member
districts that cost on an average twice as much as
running in 2 siungls mamber district, and with the
problems that blacks had and their economic ccendition,
they weren®t able to support a candidate.

Blacks wer2 segregateil residentially and
didn®t have access to whites. Sc, the histcrical
practices that exis;ad previnusly continued tc affect
the ability of blacks in 23 and 21 as well as 39 and the
cther districts looked at, t> participate equally, and

certainly in thelr ability to> elect repressntatives of

'£ﬁeif'éﬁoiée;"' '

So, lookiny at the facts cverall, at the
totality of circumstances that the district court was
directed to review, even with he 1982 election, blacks
were substantially affacted in their ability to
participate and to elact representatives of their choice.

QUESTION: Do you defend the definition cf
polarized voting that the\district court expressed?

MR. CHAMBERS: Well, I was going to turn to
that, Your Honor. In polarized voting, the district
court proceeded to ainalyze what happened there in two
steps, which is proper. First it looked to determine
whether blacks and whites in fact voted differently, and
they in fact doe.
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Second, it then procezded to determine, as the
Ceongress had directed it to --

QUESTION: When ycu s=ay they in fact do, uo
you mean in this particular situation, nct generally
over the country?

MR. CHAMBERSs That's correct, Your Honor. 1In
North Carolina.

It then lock2d at the extent to which blacks
and whiteg voted diffe;ently. What the Soliciter
Gensral and the Statz have done is, they hava taken the
first step and said, that's the court*s definition feor
sévete Folatizéd voking.

I ask you to djust look at the district court's
orinioa, znd you®ll see how the Stzte and the Scliciter
General have misreal that opinian, because‘after looking
at whether blacks and yhites vote differently, the court
then looked at basically three other thingse.

Historically, over 81 peccent of whites have
refused or failed to vote for black candidates in the
primariese. Historically on an average €0-some percent
of whites refused to vote for a black candidate when the
black is nonminated.

QUESTION: Historizally, back in the 18th
Century or when, just the last fevw years or when?

HR. CHAMBERS: We looked at elections from
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1978 through 19R2.

QUESTIORs That'®s the period.

MR. CHAYBERS: Even where a black is nominated
hy his party, then, whites failed to vote fcor tlack
candidates. So in Forsythe County, House District 29,
black candidates are ncminated by the Democratic Party
and yet defeated by whites ra2fusing or faziling to vote
for black Democratic candidates.

QUESTICNs Is there party registration in
North Carolina?

ER. CHR¥BERS: Yes.

QUESTION: Even thoush there's a majority of
what, Democrats?

MR« CHRWBERS: There is a majority of
Democratse.

QUESTION: BAnd yet you couldn®t elect a black
Democrat? ‘

HR. CHAMBERS: In Forsythe County.

And so, thz staniard that the district court
follovwed in determining whether racially polarized
voting existed was consistent with what Congress had
directed. The court also lookel at another factore.

QUESTION: ¥r. Chambers, do you think the #
court loocked at all -~ in determining the racial block
voting, at the intensity of the block voting, to look at
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factors that might explain the actual interest,
difference in interessts at stake to detarmine the
intensity of the voting?

¥R. CEA¥BFRSe Your Honor, thzt was not
considered necessary by the district court and I think
arpropriately, kecause Congress had eliminated the
necessity for determining whether intent existed.

QUESTION: Not intent, intensity. In other
words, the reascns that explain the statistical
disparity in the voting, and factor in tc some dagrce
electoral success.

Do you tﬁink the court.has to de¢ that in
arpraising racial block voting?

MR. CHAMBERS: Your Honor, here -- I'm sorry
-- hare the district court did patigntly lock at the
success of black .caniidates in 1982 and before, and the
way that whites voted, first to come to a determinaticn

that there was sever: and signif.cant racial block

voting, zand second, to determinc whethér 1982 was an

aberration from what the pattern wacse.

There was 1 very intense analysis of those
factors for the court to arrive at that decision. The
court also looked a razial apreals. In 1983 Senator
Helms is still presenting racial appeals, like the
racial appeals we faced in 1290.
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So, looking at North Carolipa overall, we do
have a factual situation very similar to those this
Court considered in White versus Regester, and T think a
much more appealing case than White versus Rsgester, and
the other cases which have followed it, hecause we have
substantial racial block voting, We have substantial
racial appeal. We have substantial submergence of black
in each of the districts, District 23, 21, 39 as well as
the others, and we hivz all the factors that make for
dilution of black votes.,

QUESTION:e HWr. Chambers, may I ésk ycu a
guestion that probably has a very Simple answer but it
doesn®t occur to me at the momert. How do you know wnat
percentage of whites failed to vote for black veters,
and what percentage of blacks did not vote for whites as
distinguished from voting for blacks?

HR. CHAMBERS: Your Honor, first there were
two statistical analyses.

QUESTION: Basedion what?

MR. CHAMBERS: Looking at the composition of
districts. If whites constitute 95 percent of a
district, looking at census tracts for example, and if a
candidate, white candidate raceives 95 percent of those
votes, statisticians determine that that candidate is
receiving 95 percent of the whiﬁe votes of that district.
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An& if you look at a racislly ﬁixed district,
and whites constitute a certain percentage of the
residents of that district, ind whit2 candidates receive
a certain percentage of tha vote, then there is a
statistical determination that whites vote for white
candidates in that particular percentage, and the same
with respect to blacks in the district.

QUESTION: These are estimates, though, aren’t
they? You really can®t tell.

MR. CHAMBERS: They are statistics.

QUESTION: Voting is secret, isn’t it?

MR. CHAMBERS: Votina is secr=ste

'QUEéTION: In North Carolina?

FR. CHAYBERS: Fortunately it's s+till secret
in ¥Yorth Carolinae. VYet, one ce:d make a determination
that whites have supported a candidate in certain
percentages and blacks in arother.

QUESTION: While I°v=2 interrupted you, when
were all the barriers to registration‘of klacks remcved?

KR. CHAMBERS: Well --

QUESTION: Rz2moved officially. I know the
argument is that there were lingering effects.

¥R. CHAMBERS: I think officially, Ycur Honor,
the most recent effort was in 197Q0. ?here were still
problems, as I understand it, of blacks having to pass a
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literacy test in somz ilistricts.

QUESTION: Up to 19707?

¥R. CHAMBERS: Yes.

QUESTIONK: Let me zmsk another factual questicn
while you®re off the track. 1In the maps that you called
our attention tc¢, for example House District 23 which
nas th-ee members, there's also infofmﬁtion corncerning
the residence of the members.

In each map, there are more ressidences than
there are members, and I°'m pazzled. There's six people
indicated and only three members. And what ig the
significance of thz residence of the mamhers?

ER. CHAMBEFSs Your FHonor, you're locking zt
House District 367

QUESTION: HWell, I was happening to look at 23.

MR. CHAMBERSs Okay, it°s 23. VWell, we'll
locok at 23. We have presented here all c¢cf the residents
-~ the residences of all of the elected officials since
1878,

QUESTIONK: Well, éf all elected officials, not
just --

HR. CHAMBERS: NKNo, no, all the House of
Representatives members and the Senatorial menmbers.

QUESTIONe: Since =--

MR. CHAMBERS: ‘76, we're talking about all of

ug
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the people who were elected.

QUESTICNe Oh, I see, so that covers mcre than
one term of office?

MR. CHAMBEFRS:s HMore than one term of cffice.
So, what we are depicting here is that with multi-menmber
districts, blacks have limited accessibility to the
representatives. As you see here, the representatives
are 211 outside the black recidential areas. BAnd that’s
true in House District 36 as well as House District 23.

QUESTICKNe I was wondering if you were making
the point -~ it just occurs to ne that perhaps if you
had single member districts instead of multi-member,
maybe you'd have thza same nunber of blacks but they
might be different blacks?

¥R, CHBA¥BERSa That is possible, Ycur Borore.
What ve are talking about, though, is the ability of
blacks to relate to their representatives, tc insure
that those representatives are accountatle for the way
that they represent the interests of blacks.

Where they live Qutsiie the district, they
first of all are not accessible, and where klacks have
to depend on white votes to elect representatives, they
aren't necessarily accountable to the black communitye.
We have testimony in the record how these multi-member
districts affect the ability of blacks to protect and
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advance their own interests, and thes2 are factors
again, looking a2t the totality of the circumstances.‘
that the district court looka2d 2t very intensely to
determine whether vote dilution in fact occurred.

Also, if you lcok -~ the Defencants asked +he
Court to not apply Rele 52 in this particular instance.

I think that Rule 52 controls the determinaticn here,

and T think is extremely important. First if we loock at

the fact, vwe have three native Xorth Carolinians who sat

on this case. They knew the facts in North Carclinz.

| Prior to their appointment to the bench they
had actively participated in politics in North
Carolina. One had szrved as a dean 2f a law schoole.
And tha2n %they lcoked very closely 2t whether thsre was
real opportanity for blacks to participate in each
district, and we have then a car#ful, intense analysis
by three native Forth Carolinians of what has taken
place in each district incluiirg the 1982 elaction,
affecting the ability of blacks to participate equally
and to erlect representatives of thzir choice.

Even in Housu District 23, where a black was
elected since 1973, blacks had to make sure that the
candidate runninog was someon2 who could appeal to white
residents because white votes were necessary for the
black to be elected. It was not possible for blacks to
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get = person elected without extreme single-shct voting,
and a candidate who could appeal at least t¢ a limited
number of whites.

QUESTIOR: In what district was that?

MR. CHAMBERS: House District 23, and that's
true as well in House District 21. So, even in the
three districts that the Solicitor General has referred
to, as well as the State, blacks do not have énd have
not had an equal opportunity t¢ participate inp the
electoral process and to elect representatives of their
choice. |

QUESTiON: In single membher 3districts you're
only going to be abie to vote for one candidate?

MR. CHAMBERS: Your Honor, that is corracrs
but you are still able to ensure that you can determine
the outcome of that candidata, you can ensure that that
candidate is accessible. and accountable, and that is
what Congress was trying to obtain with the amended
Section 2, to make sure that blacks have an equal
opportunity to rarticipate with whités in the electione.

QUESTION:z Single-shot voting coull nevar
alone elect a black candidate in these multi-member
districts?

MR. CHAKBERS: That is correct, Your Fonor.

QUESTION:2 But, Mr. Chambers, you argue that
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52~R is applicable. Is that because all these findings
are to be treated just as questions -~ findings of fact?

KR CHAMBERS: Yes, VYosur Honor. I woull chink
that =--

QUESTIONs Not as mixsd guestions of law and
fact?

¥R. CHRHBERS: I don't think so, Your Honor.
I would think that under this Court‘'s decision in
Anderson versus Beséamer City, that Rules 52 governs the
factual determination as well as the ultimate -~

QUESTION:s Well, they do, historical facts,
but don’t you think the definition of polarized voting
is a legal question?

MR, CHAMBERS: Your Honor, I think thet the
Court has already destarmined --

QUESTIONg: That may be, but even sc --

QUESTION: It still is a legal gquestion, is it
not?

MR. CHAMBERS: The defi-ition may be a legal
guestion.

QUESTTCON: And that®s one of the things that
is attacked here.

¥R, CHAMBERS: Well, I think that beth the
State and Solicitor General are -- about the factual
determination, whether there was in fact substantial
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(’ ! polarized votinge.

2 QUESTTIONs And only first by disagreeing with

the definition they think the district court adopted?

w

4 ¥R. CHAMBERS: That's corract, Your Honor.

5 THE CETEF JUSTICE: Did ycu have anything

61l further, Mr. Attorney Geheral?

7 ¥R. THORNRURG: Nothing further, ¥r. Chief

8 1| Justice.

9 THE CEIEF JUSTICE: Thank you, gentlemen. The

10 case is submittede.

n (¥hereupon, at 10:56 o*cleock a.me, the case in

| 121l the zbove-entitled matter was submitted.)
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