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IN THE

guprene Court of the United States

Qcroser TerM, 1977

No.

UNITED STEELWORKERS OF America, AFL-CIO-CLC,
Petitioner,
v.

Briaw . Weser, KasEr ALoMiNum & CHEMICAL
CorroraTion, and UNTreDp STates oF AMERICA,

Respondents.®

PETITION FOR WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

United Steelworkers of America, AFL-C1O-CLC, hereby
petitions for a writ of certiovari to the Court of Appeals
for the Fifth Cireunit, enabling this Court to review the
Fifth Cirenit’s judgment in Weber v. Kaiser Aluminum &
Chemical Corporation and United Steelworkers of America,
AFL-CI0, 563 F.2d 216 (Hth Cir. 1977).

* Although nominally listed as respondents on this petition.
Kaiser Aluminum & Chemical Corporation and United States of
America actually were aligned with petitioner in the courts below.
Kaiser was a co-defendant with petitioner. United States of
America, after first filing an @micus brief in the Court of Appeals
supporting ICaiser and petitioner (App. B, p. 19a, n. 2), later
moved for and was granted intervention as a party in the Court of
Appeals and in that new capacity continued to support the posi-
tions urged by Kaiser and petitioner.
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QUESTION PRESENTED

Ihimes e ]_}l'uhjl)itit,m ainst edisernmnation ™ ""”tilim.,]
in THle VT of the Civil Rights Aot of 1964 precy),. o
paplover and wnion froin voluntarly awreeiuw i ...,”w:
Uive haresdning to adopt an aflinoative aetion l”"'v’“'itl-u
reservine % of e npetings in o newly-oreated n-plagg
eraft training program for blaek bidders, where there 1,
heen no prioy diseriminarion against Dlacks al thay vlant
hut the program is intended to alleviate one pervasive ¢y
sequence of historie societal diserimination against Nacks;
the virtual absence of blacks from cralt jobs.

JURISDICTION

The opinton and judgment of the Court of Appeals fop
the Fifth Cireuit were issued on Novewber 17, 1977 (Ap.
pendix B, infra). Timely petitions for rehearing were de.
nied on April 17, 1978 (Appeadix C). On July 5, 1978
Justice Powell signed au ovder extending the time for
filing a petition for writ of certiorari to and including
August 15, 1978 (Appendix D). Ou August Y, 1978, Justice
Powell signed an orvder further exlending the time for
filing a petition for writ of certiorari to and including
September 14, 1978 (Appendix 19).

OPINIONS BELOW

Tlie opinion of the United States Distriet Court for the
[fastern Distriet of Loulsiana is reported at 415 1. Supp.
761, and is veprinted as Appendix A to this petition. The
opinion ol the United States Court of Appeals for the
Filth Cireuit is reported at 563 F.2d 216, and is reprinted
as Appendix B o this petition. The order of the Court
of Appeals denving reheaving is veported at 571 1.2d 337,
and 1s veprinted ag Appendix ! to this petition.
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STATEMENT OF THE CASE

Introduction

Phis iz Al aetion hromelit by wowhite cinpluyee, on hehalf

; hiul“‘“”' and elass ol sinilerhy situated whito einplovess,
1

alloging .. . S
: [l:f.‘|i\'|' Iargaininge hetween his eroplover and uuion dis-
o )

apinaded nmabt whites i viokation of Pitle YTT of the

['!‘”-il Rights Acl of T96E The disiriet cowrt enled that the
l;.:':r;l':mlu‘ did violate 'l‘]ll.(" \'fl..:m.l‘! i f']i\'ifi(:’(i (_'-1—1111'1. of
‘g],lhw:lls allirmed, 'l.‘lw_ I{1I‘lult, Belieyvine l.]m.f. Title 3 lI. WS
oot intetdid ?” prouibii vnh}ni‘;n*y, pl‘?\-’."li’(—‘l}' feentiated
Afiemative telion Programs ol e type nn‘:-!vefl here, and
(hat imiediate review b important to the national infer-
ol seeks review by this Court.

Pha o sftiviadive aetton programn pegotinted i

Statement of Facts

Petitioner, United Steelworkers of America, AFL-CTO-
(LC (hereinafter “TSWA™), s the exclusive hargaining
representative ol the production and maintenance en-
ployees at the Gramerey, Louisiana, plant of Kaiser
Alominum & Chemical Corporvation (hereinafter ““Kai-
ser’’), The Gramercy plant draws its workforce from a
conmunity whose population is approximately 40% black,
hut in 1974 (when the challenged agreement was negoti-
ated) only 5 of the 290 skilled crattsmen in the plant were
hlack. The courts below have hoth found that Kaiser did
not diseriminate in its selection of craftsien prior to 1974 ;1
rather, those courts found that the small percentage ot
black eraftsmen was the produet of societal diserimination,
not Kaiser’s,?

' As will soon be explained, Kaiser had hirved its craftsmen <“from
the street,”” and USWa had had no role in choosiug them,

*In the courts below, USW.A areued that the statisties created a
prog facie case of diserimination by Kaiser in seleeting craftsnien,
Which could be overcome ouly by a showing by Waiser that *‘busi-
less necessity ”* precluded its using a different selection precedure,
L iplant training (the plant had o substantial population of
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Unlike many industrial employers, Kaber dil nof DT
{0 1974) have an apprenticeship or eralt traininge ]H'n}_:r-“l”
enabling in-plant production workers to teain <1nul'||‘u-
for craft positions. USTWA Lzl Decn ureing Lhe :1.1.‘],1“\
of such a program for many yvears, hut Raiser il ""—’f‘lt
unwilling to ineur the very substautinl costs whiell syey
program would entail. In conseuence. when eradt vaeg,.
viee arose, only fully-qualified craftsmen could compety
ICaiser early exhausted the pool of in-plant productim;
employees who eould qualify for eraft vacancies, and fo,
many years prior to 1974 virtually all vacancies were filleg
by the hiring of eraftsmen *“off the street.””® But here wag
the rub: although Kaiser wade substantial efforts to fng
(ualified black eraftzineu, they simply did not exist. Thug
although Kaiser's workfovee included large numbers 0%
hlack production workers, the pool from which Kaiser haq
colected its eraftsmen was exclusively white, a product of
historie societal diserimination, but not, as the courts helow
tound, Kaiser’s diserimination.

The picture at this plant—a virtually complete absence
of blacks from craft positions—reflects what was, until
1974, a phenomenon which troubled the union throughout
its jurisdiction. Although many industrial plants employ

black production workers). Both courts below, liowever, ruled that
the evidence did not show that Kaiser had engaged in discrimina-
tion in violation of Title VIT (App. A, pp. da, 15a; App. B, pp.
91a-23a). Given the two-court rule, that nondiserimination finding is
binding here, c.g., Berenyi v. Immigration Divector, 385 U.8. 630,
G35 (1961), and, accordingly, we now seek review only on the basis
of the alternative position urged below, which position, as set forth
in the question presented herein, does not depend upon a finding
of diseriniation by the partivular cmployer.

e Logie exeeptions, whielt the conrd helow  consilered de
winincs CApp B S1a-n2a. ue LY involved 28 vacaneies whieh
wore (el by providing Tmited tralmng Lo ertplovees who ahready
Ll sibelantinl erafilated experienee, This wis mtiely foss €%
pensive dhi e Fnll-hlewn training progrant beeause the recipients
Ly virie of theit prioe prafl-rebaled cxpevienee, required o unieh
shorter training peviod.
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)

pumbers ol Dlacks as did Raiser lere, there woere

argt - ;
: oy Tew Dlacks whe had Become eraftzmen anywhere
Ve,

" mierien indu=tvy. o 1074 USWA  embarked npon
L: “dli“m\ridp program 1o alter this pictare. Inomajor seq-
ents of its Jueisdiction Adueluding the =lecl, ahuuinum,
o v setnring industvies USWA negotinted Len-
Lrary conotas” ' under which H0% of Tufure craft and
f-r;it'l-tratininv‘:!f \'{'ll‘:ll‘r-l'ii':f\‘\f\'!"l"‘ b be awarded (o qualified
irluvks and other Il]IH.IP]'!.['Jt.‘H mtil their slatistieal under-
rl..]u'u:«‘clltsl.i'mn was ellininated® While emplover (Eih‘f_‘l'illli-
ot miny lve acemuted For e anderveprezentntion of
hinck eplovees in cralt Jobs at sone of the plants eovered
v thoese agrecients, e agrecients were not contined to
cuving pastoemployer diserimination, and o effort was
made to assess on a plant-hy-plant basis the employer’s
poteutial culpithility tor the ab=ence of black eraflsien.
(See n. 5, supric). USWA’s Inlention—the lawiulness of

:lllf!

I

1 The term ‘‘quota’ was not used in the agreements, but we do
not quarrel with the use of this term by the court below to
characterize the agreement.

¢

5 In the steel inclustry, this agreeinent was ineorporated into an
industrywide consent decree receiving judicial approval. United
States v. Allegheny-Ludlum Industrics, Inc., 517 F.24 826 (5th
Civ. 1975), cert. denied 425 U.S. 944 (1976). However, as the
decree court has recently stated, the ‘‘essence’’ of that decree ‘‘is a
ecollective bargaining agreement between the union and the com-
panies’’; neither the parties nor the court had examined the facts
at each of the 250 plants covered by the decree to determine
whether there had been prior employer discrimination, nor had the
parties or the court attempted to limit the quota to identifiable
vietimg of past discriniuation. United States v. Allegheny-Ludlum
Industyies, Inc., No. CA T74-P-0339-0 (N.D. Ala.), Memerandum
Opinion filed March 21, 1978, pp. 3, 8-9.

In the aluminum and ean manufacturing industries, the program
was ineorporated into nationwide agreements between USWA and
each vf the nmuior manufacturers. The program negotiated with the
aluminum companies was modeled after the decree which had been
negotiated, hut not vet entered, in the steel industry (App. B, pp.
$2a-43a & u. 5 (Wisdom, J., dissenting)).
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wliell s the Tocns of 1his Btigation—wis ol =1

. L ) . Ijl.\' g
crere erplover diserindoation, but to geddeve thro )

Ll vyl
. . . . . k .
lary, privite eollective Tatrgaining nn immedigte T !

condition resulting Trom istorie societal diseriy iy
wlhicl the T'niem believed imeompatible with the hegt
exix of i entive membership: the vivinally tofal liseny
of hlacks, as a class, frone eralt johs v plants whie, lm'd'
large black populations emploved on production jol,

by
aty N
Mg

The agreement which PSW.A newoliaded with Najs, ir
1974 covored By phutx leeated throughout  the Uhiteq
States, inelnding the Grameres Plant T st as the Cayan
for Gramevey (after which the quota would be diseoy.
tinned) 39% minority representation in the crafts, refloet.
ing the minority population in the area from which the
plant’s workforce was drawn.

Of course, the 1974 agreement would have heen meaning.
less at Gramercy unless Kaiser simultaneously 1nstituted »
training program: ahsent training, there would still he 1o
gualified blacks who could secure the henefit of the agree-
ment. The adoption of the nationwide affirmative action
program thus enabled TSW.A to secure a benefit for all
emplovees at Gramerey which had theretofore been unat-
tainable: Kaiser agreed to institute training programs en-
abling incumbent production employees to become qualified
for craft vacancies. Whereas prior to 1974 none of the in-
cumbent employees—white or black—had had any hope of
hecoming eraftsmen, all were now given a route of access to
training opportunities. The agreement provided that as
hetween ¢ualified blacks conmipeting for training positions
eoverned by the (uota, plant seniority would control the
order of admission, and plant seniority likewise would con-
trol the order of admission of qualified whites to the other
0% of the vacancies.

Shortly after the agreement was negotiated, Kaiser an-
nounced the first vacancies in the training program, and
large numbers of incumbent white and black employees
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Lot for adiission, INaiser awarded Lalt the voeaneios
I o st senior qualificd whites who Dad applied, and
Ler hall to the wost senior qualitied blacks who hiad
A npher of whites who sere 1ol zeleeted. inelud-

te i
the il

~1|.:1!“"“1' . : .
i]. pees prriteleid Wb, D creater plant seniority than
s

|

e Dliels whe weres selected s andeal, Trul the voeanies
hee! avearded =olely on the hasis o plunt sentoritv, without
poen i Lo TACS, all woul:dl hav heen awarded Lo whites, Tha
h]i’u,kﬁ seleelod were as fully qms]iﬁc_-d as 1he more =enior
plites who were viot selecled, s the Court of Appeals
found (App. B, p. 34a). The Court of Appeals explained
(}\PP' B, P 34:3, 1. 15) M

st ability fo pertorio aned physieat fithess e
Faetors to he congidered L in adniiting caplovess 1o
op-the-oh training, the wniens briel of the gnal Tn-
pluyrieni Opgwrimity {'«.-nm|i.»'.\'inln asserts that there
wix o evidenee aud nn snogestion that any unsue-
cesstul wlite Didder had sreater ability or was more
phvsieadly A1 than e saeeessiul Dlaek hidders.”?

But the Court of Appeals’ majority regarded the quotas as
“meddl[ing]’” with the respective employees’ seniority and
the ‘‘perquisifes attendant upon’’ seniority.

The District Court Decision

The District Court ruled that, as Kaiser had not previ-
ously diserimninated in filling eraft positions, and as the
quotas thus did not constitute a remedy for employer dis-
erimination, they constituted ‘‘discrimination’’ violative
of Title VII. The arguments of TSWA and Kaiser that the
(notas were a legitimate response to societal diserimina-
tion, which Congress had not intended to forhid when it
emeted Title VTI, was rejected in these terms (App. A,
D 16a) o

CUndenhtedly, the laurdable objective of proneiing
.,in'n arporlic les 1 our ociely For memihers of minor-
Wy aronps has been viewesd as o justibeation for the
diserimination acainst other individunds which alinest
certainly results from such programs. Prior to the
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elfective date of (he 1964 Civil Blebts Aell ey,
may have beew Tree, for whotlever molivation, g, tl']'.s
s in sueh diseriuinatory ernplosioent praetieey F]‘n*
deod, 10 well nay be that emplovers =hondid e -
mitted 1o diseriminate in an otherwise illeen] Fiixh
in order to hring about o mtional =oeial gy, on
Conrd, hovever, i= nob suliciendy skilled i (he art of
sophiziey Lo justify soch diserinination hy "“'F']'Wr\{:»-
i lieht of the wneguivoeal prohiibilions agains] r:.u-i“?
diserimination weinsl oy dvdivednad - containeg
Seetions 703(x) aud () off the 1964 Aef! !
Judeinent was entered in favor of plaintiff, permanently
enjoining Kaiser and USWA from denying auy white
emplovee access o the training program on the hasis of
race.

The Court of Appeals Decision
The majority in the court helow (Judge (iee, joined by
Judge Fay) affirmed. The court began by properly posing
the issue:

S st ection 700 speeities tisd the et <holl not re.
(quire preferential treatment. Ial, ol conrze, Lhe issne
here is not whethey preferential treatinent is regnired
hut whether it is forbidden.” (App. By p. 21a),

The court coneluded that preferential treatment us ““strietly
torbiddew,”’ even where responsive to societal discrimina-
tion, “‘unless . .. enacted to restore employees to their right-
ful place within a particular employment scheme . . .”
(App. B, pp. 33a-34a, 3%a):

sAppellants urge this conrt Lo approve the nn-the-job
Cratting vilio nol (o corveet past eagalognent diserin
seefiog by Kaiser at this plant hut to eorveet a fuk of
Dednine blined on pest sovictal diseriminalion. For
smrely 1 i eonmiou powledee that nmny blacks {and
Dthers) have salfered arbitrary diseringnadion v the
socielv, diserimination =till producing effects whirh
they carry with then to fhe Gramerey plant aond else-
where, Or respoise s hat unless a preference e en-
acte] to restore enplovees Lo heir righttal places
withine a partenlar emplovment selieme it s siricily
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forbishien Try Title VII. Not all ‘but-for’ COTER UL TITes
of racial diserimination warrant relief under Tile VI,
Bl * #*
We deny appellants veliel, not mmind el of the de-
ool onvorimities for v cinent this will eeension
Aty e et workers at vimally awaye of o dnfy,
iy enforeing THia VT to pospeet e opparinnilies tl.'llt'
o white workers ie well Whatever fl_n- erits c.rl' racial
quotas—and the short teym and ohwvinus henefits must
not bl s to the seeds of racial antms such affirma-
five reliel undeniahly sows—Congress has forbidden
racial preferences in admission to on-the-joh training
PrOFELIS, and under the circumstances of thix case we
are nal emupowered hy the equitable dnetrine of restora-
tive justice to ignore that proscription.”’ (Footnote
omitted).

Judge Wisdom dissented, declaring that the program
should be “‘upheld as a proper response to societal diserimi-
nation against blacks’’ (App. B, p. 5Ha). He concluded:

“IT7u =plie of our newly adopted equality, the perva-
sive effects of venturies of sorietal diverinination =till
haunt =, Naiser and the United Steelworkers soueht
in a re:<onable manuer to remedy some of those effects
in enplavinent praciices. "heir aeltions may or may
net he jnst tooall its ermiployeas: they may or may not
be wises b T believe they are legal.”™ (App. B, pp.
G4a-Gha).

REASONS FOR GRANTING THE WRIT

I

In MeDonald v. Santa e Trail Transp. Co., 427 U.S. 273,
281, n. 8 (1976), this Court held that Title VII forhids
diserimination against white male employees as well as
diserimination against minorities and women, but ““em-
phasize[d] ™" that it was not deciding the lawfulness of
affirmative action programs:

“Santa Fe disclaims that the aetions challenged here
were any part of an affirmative actiou program, . . .
and we emphasize that we do not consider here the
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pevissibility of such a program, whether jodicig)y,
required or otherwise prompted.”” (Iinphasis ;1.].1(;(1))
"This petition raises in clear fashion one of the (uestig),
left opet in Ve opald s whether an aflivinative acliog T'l‘ta‘-
v L .. otherwise prompted™ vielates Tithe VUL 1,
nuporanee of This besne s patent. e seope and gLy
o e uadional debate on e relatel allivmandtve aetion i-’\'sn-n
presented o Regends of e Uwicersityg of Culifornig o
Rkl - T8, o 46 U RV 4896 (19780 detonstrales
thad the lesality of suel prograis 1s al the center of ony
cocial and political consciousness.

The priaclical comsequences of the decision below are
commensnrate. Affimative action agreemnenis—inost of
which parallel the one struck down in this cass—nerotiated
hy 1WA alone affect nearly a million employees in major
serments of the Anieriean econoiy. And, of course, other
pariies in other indnstries have adapted similar programs.

Nor is this an issue which can be safely left to another
dav, Vor fhe Jecizion below will Tove an inwediote i
ferrorem elloel, As Lo Tacilities within the Mfth Civeudt, vm-
plovers and unions will be eoustrained at onee to disinautle
Al live action programs sueh as it found legal in
Hiis care—or else to face a potentially large Liahility in
cnits sueh as (his one. Certainly, alfirmative action pro-
arants ol the type here will not for the present he initiated
within the jwisdiction of that Cirenit. With respeet o
Facilities i olher eirenits, employers and anions will he
left i u stule of uneertainty as to whether lo continue
cnaing affirmative action prograins: aml, again, there
will e o signifieant dishwentive to parlies conshlering
whether to begin such programs.

Plrest elfeets are nol merely speenfative, Oue mnjor eot
Doattion s abveady advised TRWA thiat im light of the
decicion Dhelow 1t hux sugpended fmplementation ol the
prograng at plaids throaghend the United States, Other
corporalions have advised VWA that ey will Tollow suit
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orari 1s denied hereiu, These responses have been

i "'t‘L‘i » J . ' . - 'Yl
! o pto] v the Harry of “reverse  diserindnation
ot Vo ¥ ) _ ‘
P} e dileed with the Egual Fployvment Oppertonity
ehathi==

jesion und suils whicly iave heep itled o the wake

{lomiintd X . . .
deeision helow, And even in the husie steel indusly- -

of tht . . S
pere fhe proeTaUne Were ineonrporated nlo oo jodielally-
whe A2 ‘

;.lpln'u\'w:‘ inddistry-wide consent llll;’ll‘l"._‘l."—illi_' continuation
o {lie progiim has hee 1‘!':r'm_n'n |1|_tlf:1}|1t. T]l(“ comsent
ilé‘_,l.‘,p courl, whieh is i the Firth Cirenif, has dssued an
eder 1o show ciuse why chinges ave not required in the
geerce in tizht of the deeision helow, Tnan aveompanying
"wmm-;m(hnu‘ the consent decrece coirt ohzerved that the
vpssenve ol tie decres collective harenining neres-
ment helween the union amt the companies™; that the de-
eree was tierotiated and approved without prior examina-
tion of the vircumstances at each of the 250 plants to which
it applies: and that 1u lighi of the decision below there is
serious debt that Tle erall gonls in the consent deciee are
lawful at those plants where the underrepresentation of
minorities in the crafts was not the product of emplover
digerimination. United States v. Allegheny Ludhuin Indus-
tries, Inc., No. CA 74-P-0339-5 (N.D. Ala.), Memorandum
Opinion filed Mar. 21, 1978, at 3, 8-9.

With consequences of this nature, the decision of this
issue shonld not he put off to some later date.

II.

The question presented here was not resolved in Bakke.
The conduct there alleged to he unlawful discrimination
was that of the University of Califormia—a state govern-
mental entity. Racial diserimination hy such institutions
has of course been subject to constitutional proscription
since the ratification of the Fourteenth Amendment. Title
VI of the (‘ivil Rights Act of 1964 reinforced that consti-
tutional proscription, at least with an additional remedy,
where tlie federal interest is compounded hy the grant of
federal funds.
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By coulrast, the instant ease invoelves acetions tiking, Iy
1{111'|;-I}‘ private parlies—parties nof subjee! fo any "““Nti“)
CGonal proseription against diserimination. The ;LIH:'lnaii‘-,-][..
action progeam here al fssue oanlawlul onle 08 i vig),y,,
Tithe V11, Phe gquestion then becontes whether (. (‘_“]'Ih
cress of TOGL in passing that Title of the Civil Richis -"u'l_
intended Tor the st thne to outlaw efforts by |"'i\‘u‘1;:
parties to provide special oppovtumitios to ity groy s
It response to the effeets of Distorie socielal tlisc-l‘it‘ninmi,,;l
npoie fhe partios” workloree, This question is ¢'=x.-]l|5i\,9|“__
one of statutory interpretation, and must be resolve §y
the light of the distinet statutory language, history ayq
purpose of Title VII. For the reasons already stated, attey
15 years of uncertainty the task of answering that uusettleq
question should hegin.®

8 This Court has granted certiorari in County of Los Angeles v,
Daris, No. 77-1553, cert. granted, US. ——, 46 T.S.L.W. 3780
{June 19, 1978). Because one of the issues in that case relates to
the validity of a court-ordered quota remedy, we point out here
that Duawvis does 1ot raise the issue sought to be raised in the instant
petition. At the threshold, of course, the remedy challenged in
Davis is founded primarily, if not entirely, on 42 U.S.C. § 1981,
not on Title VII; the challenge raised iu the Deavis petition is not
so mueh to the propriety of quota relief as such but to the permissi-
hility of that relief for “‘violations’” which were not timely adjudi-
cated by appropriate plaintiffs; and there are numerous questions
in that case as to whether liability was properly found which might
obviate the need to reach any issue of remedy. More fundamental,
however, is that any quota issue which could be vaised in Davis
would be by nature distinet from the issue raised heve. There,
racial quotas were imposed by a court upon noncensenting private
parties as a “remedy’’ for such pavlies’ past unlawful diseriming-
tion, Tn a Title VII case (or, we submit, in a § 1981 case), justifi-
eation of such judicial imposition of racial quotas must overeome
(It the proseription of seelion TUS(F) of Title VI, A2 A
§ 2000e-2(3), axainst the governmental regnirement of ravial peef-
erenees th overeeie undervepreseniation of minorities gl (21 the
lowic ol this 4weurlt’s prior declsions preseriling ndliviinalized
Cppebitinl place’” remedies as (he appropriate eurve for Title Vil
vinlalions, Prgaks v Bowwes Teansporlalioe o, 324 TR, 737




CONCLUSION

P A has erabarked npow s pationwide program which,

I]]“‘.‘n{] to eontinue, will zoo1 produes g mnjor alteration
oy Lhe statis of hlacks iy partant  ecent of Aneriean
m,hpt]‘ I o very Tew veers, this nation will see w new
e peralion of many thonsands ol Pdly tradned black eralts-
e, This ix hot o result whish governiuent has epm-
aded (o pevbaps eould conunand), but it Is o resnlt
which privife, voluntary collective havetiniog can produce.
The eoult Dedow Bag declared that Title VIT forhbids this
progrii. [i ix Dhoperative that this Conrt grant eertiorar

‘tll'l- Jeciche whether thal result 1= what Congress intended,

Respectfully submitted,
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(1976) ; [L([Hl&f(}b v. United b’tafes 431 U.S. 342, 362- 3((3 (1977).
In contrast, this case involves not the question of the propriety of
governmental imposition of qnotas, but the legality of the volun-
tary adoption of quotas by private parties in response to the effects
upon their workferee of historie societal diserimination. The bar-
riers of § 703(j) and this Court’s prior decisions in Franks and
Teamsters are not present here. Resolution of the issue in Davis
Will not control the outcome of this case.
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APPENDIX A

Muited States District ot

EasTErx DisTRICT 0F LOUISIANA

Civil Action No. 74-3510
Section ‘I

grian F. WEBER, Individvally and on Behalf of all other
persons similarly situated

Versus

Kaser AvuminuM & Caemican Corp. and
Un1TED STEELWORKERS OF AMERICA AFL-CIO

(Entered June 27, 1976)
Goroov, J., District Judge:

This civil action sceks relief from the effects of alleged
illegal discriminatory employment practices by Kaiser
Aluminum & Chemieal Corporation (hereinafter referred
to as “Kaiser’’). A trial was scheduled on plaintiffs’ re-
quest for a preliminary injunction; however, by stipulation
of all of the parties the trial was conducted on the merits
of plaintiffs’ request for a permanent injunetion. This opin-
ion, therefore, relates solely to plaintiffs’ prayer for in-
junctive relief against provisions incorporated by Kaiser
in its current collective bargaining agreement, as such pro-
visions pertain to Kaiser’s cmployment practices at its
plant located at Gramercy, Louisiana. Plaintiffs contend
that thesc provisions establish a quota system which ille-
gally disecriminates against non-minority members of the
Kaiser Gramercy labor foree in violation of Title VII of
the Civil Rights Act of 1964.
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L April, 1974, Raiser offered bids For on-the-job training
Hli[lﬂltllnll!l'*a o the evaft Foubiies of tedvvaent vepuiy ma,
electricin, aud geworal voprirmen, Pollowing the torn, 0[
the 1974 TJ.zl)m Avreemend, ane black il obe white o).
ployee were selected on the basis of %euiority within thej;
vespective racial groups for the vacaneies in the instrumeyt
repairman category. Similarly, two trainees, one black ang
one white, were selected for training in the clectricigy
category, and five trainees, three of whom were black, werg
selected for the general l'epairman positions In each of
]l:‘~e three cases, (i most senior man in his racial nwnp

11 selcted, but i each case one or more white emypl OVEuy
nut selected had greater seniority and would have heep
selected had the quota system not heen in effect.

Tu October, 1974, Kaiser posted additional hids for on-the-
job training opportunities, thiz time in the category of
insulator and caxrpenter According to Mr. Weber’s testi-
mony, the vacaney in the insulator category was filled by a
black employee, since the bid was restricted to blacks only.
T the category of earpeunter, one black and one white were
selected.

It has been admitted by Kaiser that members of minority
groups with less seniority than Mr. Weber and other mem-
hers of the class were selected hy Kaiser for these programs
specifically to mect the established goal of at least thirty-
nine pereent minority representation in cach eraft family.

Kaiser operates many plants throughout the country, but
for the purposes of this litigation, we are only concerned
with the Labor Agreement as it affects employment practices
at the plant located in Gramercy, Louisiana. Mr. Dennis E.
Tnglish, Kaiser’s Industrial Relations Superintendent at
the Gramerey plant, testified that the great majority of ail
cmployees at thix plant were hired from the adjacent par-
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e b St James and SG Joehn the Baptizi, Aceording lo
N fignres, approximately forly percent of the total

(*.L’Jl."”-“' ; \ . , . .
jpubatton of these Parishes are members of minorily
1 . . . I
lr:'lll*‘: It war dsu eslabhizhed by the fe<timony of Alr.
i ot b -

paglish thid ninority cnployees o he Gramercy plant
;_u.iJ,mm-:l For only TS percend ol the faral Talwe Toree at
that pland, awd that inan attempt to inervase this pereent-
oo 1o eonformniore elosely {o the pereenfage of the general

i
‘

l,}.pnl:li‘inn of the communidy, l.\'zli.m.f]-ilm_r.:'all to lire new
piteyees al the gate” onoa one while, one hinek”? basis
i 10 The evidenee fovther cstalilisliod hat Raiser had a
no-diserimination hiring policy from the time its Gramercy
plant opened i 1958, and that none of its black employees
who were oflered on-the-job fraining opportunitics over
more senior white employees pursuant to the 1974 Lahor
Agreement had been the subject of any prior employment
diserimination by Kaiser.

With regard to craft positions, Mr. English testified that
prior to 1974, only five blacks had been hired into these
positions, making the black craft population only 2-21%
percent of the total Gramercy plant craft population. Al-
though this figure might suggest that Kaiser had diserimi-
nated against blacks when filling eraft positions, Mr.
English testified that prior to 1974, Kaiser had vigorously
sought trained hlack eraftsmen from the general community.
Althongh its efforts to secure such trained employees
included advertising in periodicals and newspapers pub-
lished primarily for black subseribers, Kaiser found it
diffieult, if not impossible, to attract trained black eraftsmen.

Moreover, it is apparent from the evidence that Kaiser’s
decision o buvgain for the herein controveried quoia system
in the 1074 Tabor Agreement, which quola system applies
on a nationwide hasis, was prempted not only by its desire
to inerens=e the pereentage of its hlack eraftsmen, and afford
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pere job opportunities (o blacks, bt also Ty dfs ennegy
about compilanee with rules and resulufions tesucd by the
Office of Trederal Contraet Compliance (OFCU), an ageney
ol 1he Ixeentive Braueh of the U, Governmenl, There i
1o ovidence that Kaiser, in incorporating this quota systen,
i the 1974 Labor Agrcement, did so with a view towarq
eorrecting the effeets of prior diserimination at any of the
fiffeon plants 1o which the systen hatd application. T thﬁ
condrary, iU appears that satisfyving the vequirements of
OO, g avoiding vexadious litigalion by minority e
ployees, were ifs privie motivations. The plandifls Leye
contend 1lial ais the quota system affects the Gramerey plzm{
it unlawiully prefers hlack employees who have never been
subject to prior diserimination by Kaiser.

The defendants’ initial contention is that seniority rights
are derived from colleetive bagaining agreements, and, thus,
ave contractual rights which are not properly tlie subject of
Title VII of the (fivil Rights Act of 1964.

This Court is aware of the fact that seniority rights are
aot vested, bat rather derive Lhriv seope Al significanee
fron union eonlracts, Fuethermare, it i well established
that =enwority rights are subjeet o alteralion with each
aeees-ive rollective bargaining agreement, sinee seniority
T valid enhjeet matter for the colleriive bareaining
proces= flervded Vv, Ducifie Tutermopntatn Erpress Cone
g, SOU F.Supp. 1240 (N.D. Winois, 190, 1969) 0 Sehick v,
N LK. 100 120 395 (Tih Cir, 1967).

O the other hand, a union o1 compaty caunut lawlully
herpenin for the ostablisliment or confirmation of unlawful
diseriminatory practices. Bmporivm Cupnrell (o.v. Weslern
dditiog Commaidy Orgaizalivie, ... TS, ., 98 RO
97T, e LId.2d ... (Feb. 1975).

Bevause the plaintiffs contend that the vollretive bargain-
g nzreeient establishes a (quota system whieh is in viola-
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| al the Civil Bights Aot of 1964, this Courd bas the
e orily and Jurisdiction to consider thelr claims even

il , .
" et I e sy Ten wis e produet of a labor-manage-

jhot .
1“{.“1 :'E_‘..','l‘l’(’f"l'ﬁ"lf-

1y its consideration of Plaintifla" cloins wder the 19064
(ml Thiehts Ael, this {'n‘ul'i will he rnm'c'rnv!] only with
ritle Vil af .‘-:Lj;(-[l. ;kl'..l whiell made the f}liu]{[mlic?uloi' oni-
i-;h:,‘f““"llf :15.-'(-1'1.r]'|’111;1{.1n|| ]iil“it'd o1l race, nnlm:, 1*(%1_19:1011, HEX
L mifonal orizin :.l]\ e st ries ;1f']'.‘tmimg mtersiate
et avowed objective ol the Federul Government.
This cndenvor iﬁ retlected in Seetion T03(a) of Title VIL
(42 8.0 20000e)-2(a) ], whicl reads:

{

(a) It shall be unlawful employment practice for an
employer—

(1) to fail vr veluse to hire or to discharge any indi-
vidnal, vr otherwise to diseriminate against any indi-
vidual with respect to his compensation, terms, condi-
tions, or privileges of employment, hecaunse of such
individual’s race, color, religion, sex, or national origin;
or

(2) to limit, segregate, or classify his employees or
applicants for employment in any way which would
deprive or tend to deprive any iudividual of employ-
ment opportunities or otherwise adversely affect his
status as an employee, hecaunse of such individual’s
race, color, religion, gex, or national origin.

Diserimination against any individual on the basis of race
inany apprenticeship or training program is also specifical-
ly prohibited by Seetion 703(d) [42 U.S.C. 2000(e) (2) (d)]1,
which provides:

(d) It shall he an unlawful employment praectice for
any emplover, lahor organization, or joint labor-man-
agrineni committee controlting apprenliceship or other
trainiug or vefraining, ncluding oo-the-job trainjug
progranls {o diseriminate against any individual be-
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mnse of is vace, eolur, relizion, =ex, v national g,
i admission to, or emplovient ing any rowrag, \(«lgl

tablixlied to provide apprenticeship or other frainine

During the lengthy debates which preceded this legig],.
tion, many employers wul legislators expressed fear that th,e
vqual employimint provisious of the 1964 Civil Righis Agt
wothil he construed to require the hiring of minority grouy
perzonue] on the hasiz of quotos it order to veclify existiy g
imdhalanees m employment. To placate these voneerns, S(}{:
tion 703(j) ® was placed in the Act as a compromise, so a5
to clarify that the equal employment provisions of the 1964
Act were not inteunded by the Congress to require that pre-
ferential treatment he given any individual or group because
of an imbalance that might exist with respect to the totqy]
number or pereentage of persons of any race, color, religion
or sex emploved in comparison with the total number or
percentage of such persons in that area. Sec generally, The
(il Rights Act of 1964, ENA Operations Manual (1964).

8 Section 703(3), 42 U.S.C. § 2000(e)-(2) (j), reads:

{(j) Nothing contained in this subchapter shall be interpreted to
require any employer, employvment agency, labor organization, or
joint labor-management committee subject to this subchapter to
grant preferential treatment to any individual or to any group
because of the race, color, religion, sex, or national origin of such
individual or group on aceount of an imbalance which may exist
with respect to the total number or percentage of persons of any
race, color, religion, sex, or national origin employed by any
employer, referred or classified for employment by any employ-
ment agency or labor organization. admitted to membership or
¢lassified by any labor organization, or admitted to, or employed
in, any apprenticeship or other training program, in comparisen
with the total number or percentage of persons of such race, color,
relivion, sex, or national origin in any community, State, section, or
other aren, or in the available work force in any community, State,
section, or other area.
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In this case Kaiser asserlts support for the diserimination
quinst its white vinplayees hranght about by its aforesaid
afirnative action prowrain in the fact that Seetion T03(j),
while providing thzu the equal employment pr OVl_SlOIlS of the
1964 Act were not to be interpreted as requiring quotas,
does not, within the four eorhers of that subsection, prohibit
quotas in employment or training programs.

After careful consideration of the legislative history of
the 1964 Act, and all available jurisprudence, this Court
must conclude that such an inference as Kaiser would draw
from Section 703(j) cannot override the clear and unequiv-
ocal prohibitions against diserimination by an employer
against any individual on the basis of race, or color in
emplovment or training programs contained in Sections
703(a) and 703(d) of the Act. Moreover, there is absolutely
nothing in the legislative history of the Act to support such
an inference. It is clear that the Congress was aware of the
concept of affirmative action programs during its considera-
tions, and that it did not choose to exempt what many con-
sider the salutory or benign discriminations of such pro-
grams from its sweeping prohibitions against racial dis-
erimination by an employer against an individual.

Kaiser further seeks to justify the racially diseriminatory
effects of the quota system which it has adopted by analo-
gizing its affirmative action program to those mandated by
United States Courts in response to lawsuits hrought by
minority group employees under the provisions of Title VII
of the Civil Rights Act. It would be well, therefore, br iefly to
review the hisfory of such court 1nvolvement

After the effective date of the 1964 Act, the courts were
deluged with cases alleging employment discrimination, and
were left to impose relief commensurate with the nature of
the violation. In Louisiana v. United States, 225 . Supp.
353, 393, aff’d 380 U.S. 145, 85 S.Ct. 817, 13 L.Ed.2d 709
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(1962) the Snprene Court for e Aest fine vonsidorg the
seope of authority of the judiclary to fashion suchrelief 1y
eomnelusion was that the couris ad not only the poway }-.":
the duty 1o render deerees whicl would **eliniimate ilis.
erininulory elfeets ol the past ax well as lar like ']1-*'.'1‘i||'|.
ination in the future.”’ Louisiana v. United States, supra, at

380 1.S. 154.

The lower courts thereafter began exercising this authep.
ity realizing that in some cases affirmative action programs
were necessary to effectuate the purpose of the 1964 At
For example, in the case of Local 53 of Int. Ass’n. of Heat &
Frost Insulators & Asbestos Workers v. Vogler, 407 T.2q
1047 (5th Cir. 1969), the Court explained:

«In formlating relief from <ueh practices the ¢ ‘onrty
are not limitid to simply parreting the Aet’s probibi.
tions hut are permitled, if not vequired, to ‘order wyeh
affirmative action as may be appropriate.” Uniled Stafes
v. La., E.D. 1a, 1963, 225 ¥.Supp. 554, 393, aff’d 1965,
380 U.S. 145, 154, 85 S.¢"t. 817, 13 L.TW1.2d 709.”” Vogler,
supra, at p. 1052,

Additionally, the Court said in Volger:

SOV lere necessary to ensure compliance with the Act,
the dizfviet conrl was fullv empowered te eliminate the
presenl effects of past diserimination. Uniled States
v. Local 189, United Papermakers & Paper Waorkers,
L, Lo, 1968, 282 Fokupp. 50, 45 Quarles v. Philip
Morrie, Tue, 1900 Vao 1968, 279 1.Supp. 505, 516, Nee
also, Louistana v, (LS, 1063, 380 T7.5, 145, 153, 85 K.t
Q17,13 Ld2d 7097 Vogler, supra, at pp. 1002, 1053,

of. United States v. United Bro. of Carpenters & Joiners
of America, Local 169,457 F.2d 210 (7th Cir. 1972).

As in the Vogler case, the courts most frequently exer-
cised their authority to fashion affirmative relief in cases
where the employment scheme in question was found to be
neutral ou its face, but had the effect of perpetuating the
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e~ af peeel diserinmination, Hoe {Tedfod Stafes v Wouod.
e o pod Wetad Faodleo Foud, v L, Noo dm, 471 102d 408 (2l
(i vy Eedited Hiaice v Cvadvad Mofor Lives, Die,, 395
. tﬂ!!]l’- JTROW L NN A INTOY it ed Ntades v froseearkers
'J,_I,,,., G ARSI (Rl 0 19T 1Y et dended, 404 108
084, 92 S, Ot 447, 30 1L.Id.2d 367 (1971) #

{

Ag the couris hegan to iImpose quota systems and other
afirmative action programs on a case-by-case basis, how-
ever, many employers contested such aunthority arguing that
See. 703(7) of the Civil Rights Act prohibited anyone from
granting preferential freatment to a given class.

In the case of United States v. International Bro. of
jlectric Woilkers Local No. 38,428 ¥.2d 144 (6th Cir. 1960),
the Court explains the seemingly incongruent relationship
petween affirmative relief and preferential treatment thusly:

““When the stated purposes of the Act and the broad
afirniative relief authorization ahove are read in con-
text with § 2000{e)-(2)(]), we believe that section can-
nol be enn=teinad a0 bhan oo affrnative relief aealnst
contiingation of offeels of past diserimination resnlting
frow prezent praclice= (heutral on thelr face) which
havve ihe practical offeet of eontinning past injustices.’
e L oo of Fleetvieal Worke el supre, at b, 149,

Accordingly, from the principles espoused in Lowisiana v.
[Taited States, supira, and its progeny, it is well established
ihat the judiciary may establish affirmative action programs
as a form of relief in certain Title VIT cases without running
afoul of sections 703(a), 703(d) or 703(j) of the 1964 Act.

* See also, Uniled States v. Wood, Wire und Metal Lathers Inter-
aatioial Unton, Loedd No. 46, 471 F.24 408 (24 Cir. 1973) ; Carter
v. Gulluglier, 452 F.2d 315 (8th Cir. 1971), cert. denied, 406 U.8.
990, 82 3.Ct. 2045, 32 L.EA. 2d 338 (1972); Contractors Associa-
ton of Kustorn Pennsylvania v. Sec. of Labor, 442 F.24 159, 173
.43 (34 Cir, 1970), cert. dented 404 U.S. 854, 92 8.Ct. 98, 30 L.Ed.
24 95 (1971).
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At first blusly, it might appear inconsistent that the Aet oy
one hand makes unlawful the establishment by employerg
of affirmative action programs, while on the other hang
permits, if not reguires, the eourts to fashion sunilar reliep
in certain enzes, Upon reflection, however, substantial dje.
{inctionss hecome apparent.

The most important and obvious distinction is the fact
that Seetions 703(a) and (d) of Title VII do not prohibit
the courts from diseriminating against individual em.
plovers by estaliishing quota sy=tems where appropriate,
The proseriptions of the statule are directed wolely to
employers.

There are other logical and compelling reasons for dis-
tinetion between employer action and court action. First,
hecause relief of this nature should he imposed with ex-
treme caution and diseretion, and only in those limited
cases where necessary to cure the ill effects of past dis-
crimination. the eourts alone arve in a position to sfford die
process Lo all enicerned in determining 1he necessity for
amd i faslioning such relief. Fuvther, the administration
of such relief by the courts tends to assure that those
remedial programs will be uniform in nature and will exist
onlv as long as neeessary to effectnate the purposes of the
Civil Rights Act.

fiven thoush the courts may establish affirmative action
rebief, ihev have heen veluetant to bopose yuota systems like
fhat iw uestion here, for {hey vecognize that sueh programs
are at hest imeguitable. In a very reeent case, Kirkland v.
New Tork, 520 F.2d 420 (2d Cir. 1975), the court made the
following observation:

Py most ardent suppoerters of quatar as a weapon
i e Behd awninsed diseritnination have reeognized their
widemoerabie negnittes and conceded {hat {heir use
sheuld be Tunited, Connuenfators merely echo the n-
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Jiziavy i their disapiroval of the diserimination in-
Lerent in a guota svstem.” Kirkland, supra at p. 429.
Thus, the courts are cognizant of the undesirable effects
qcconmanying quota systems, and, accordingly, have estab-
tiched such systenis only in factually limited cirenmstances.
i_?m- example, the eourts in recent decisions have refused
the invitation fo imposce such affirmative actien plans with-
ont fivst being convineed that those seeking relief have them-
selves been the subject of past diserimination. In the case of
Wathizs v. United Steel Workers of Am., Local No. 2369,
516 ¥.2d 41 (5th Cir. 1975), the Fifth Circuit Court of
Appeals beld that even though the use of a seniority system
to lay off employees may result in the discharge of more
blacks than whites, the discharge system was not diserim-
inatory where the individuals who suffered the layoffs were
in their “‘rightful place”  since they had never personally
experienced prior employment discrimination,

The Court in Watkins said, ““To hold the seniority plan
diseriminatory as to the plaintiffs in this case requires a
determination that blacks not otherwise personally dis-
criminated against should he treated preferentially over
equal whites.”” Watkins, supra, at p. 50.

In another very recent case, Claice v. Board of Exam-
ters of the Board of Education of the City of New York,
44 LW, 2243-2544, — .24 — (2d Cir. 1976), the Court
analyzed the imposition of a qnota syvstem the effect of
which was to require a senior, more cxperienced white
cmployee to stand aside and forego the seniority benefits
guaranteed hihn by the New York Education Law, solely
hecause o vounger, less experienced emplovee was black.

" Tor a full discussion of the “‘rightful place’’ theory see United
States v. Loeudl 189, United Papermakers & Puperworkers, 282
FSupp. 39 (E.D. La. 1968) aff’d 416 7.24 980 (5th Cir. 1969).
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The Chance case was a civil rights class action which hegan
in 1970 for the pnrpose of correcting an nnderrepresenty.
tion of minorities in supervisory positions in the New Yop
City School System. The United States Distriet Court fop
the Southern Distriet of New York directed the Board of
Lidneation of the ity of New York to exvess supervisory
personnel du accordunce with a formula nposing racia)
quotas upon the excessive process. Excessing rules are very
sinilar to the principles of seninvity masnmel as excessing
rules provide, in hrief, that wlhen a position in a selon]
distriet is eliminated, the least senior person in the job
classification used to fill that position shall be transferred,
demoted or terminated. As the Court of Appeals recognized,
the inevitable consequences of the racial quotas preventing
the excessing of a bhlack or Puerto Rican are that a white
person with greater seniority must he excessed in his place.
Tn reversing the Disriet Court’s decision, the Second Cireuit
explained:

““Qur brothiers in the Third and Seveuth Circuits
have examined the legislative history of Title VII, and
they are in aceord that this Aect was not intended to
invalidate bona fide seniority systems, Waters, supra,
502 F.2d at 1318; Jersey Central, supra, 508 F.2d at
710, Our brothers in the Fifth Cirenit say that ‘regard-
less of what that history may show as to congressional
intent concerning the validity of seniority systems as
applied to persons who have themselves suffered from
digerimination, there was an express intent to preserve
contractual rights of seniority as between whites and
persons who had not suffered any effects of diserimina-
tion.” ” Chance supra, at 6594.

The Court further stated that if a minority worker had
been kept from his “rightful place’’ on the seniority lists
by the use of diseriminatory examinations, or other dis-
eriminatory practices, he may in some instances, be entitled
to prefevential treatment. Reasoning, however, that such
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p,-m\,-:"-nti:-t.l tieniiment o Le ziven not heeause the man
~oblnels T heeantse he had lren diceriminag tod against, the
-

(ot ohserved

SR resdon vow T and celahitiul place” doetrines
ereifevonruetive or dielional seniorily fo pat minority
cuployvees o the spproshanie <pol on {he seniorifv list
it they wonld have veenpied had {hey not been the
subject oft di-eriininatios, Loeal 140, Tuited Daper-
cabere ve Padled States, supea, 416 1,20 ab 988, The
Formner eonteniplafes thelisplacerient of whife workers
whers neciaryv s (e Tater v olvos only the filling of
vacinelses. We bave followed fhe $eiahthl plivee” dog-
trine (o the extent of asine pland seniority inslend of
depactmental seniovity, wheve deparhnental diseriming.
Hon tee preventod ar delayed e transter of minority
warkres Paited Shdes v Bethileliem Steo) Coryn, 446
Fuoddabo (20 Chr 107100 Cherree, swphre, ab 6507,

Since the evidence received during the trial of the case
sub judice established that the hlack employees being pre-
ferred over move senior white employees had never them-
selves been the subject of any unlawful diserimination
during hiring, they occupied their ““vightful place’’ in the
plant. Accordingly, a plant-wide seniority system at
Kaiser’s Gramerey plant would have adequately ensured
that its minority employees were receiving those benefits
commensurate with their seniority. Any dual seniority ar-
raweement or quera gystens based on race could only have
resilted in unlawful diserimination agrainst those white
cmployees with greater seniority. Thus, applying the ra-
tionale developed in Watkins and Chance to the facts of
this case, the Conrt must conclude that an affirmative action
quota system such as that imposed hy Kaiser would have
been nappropriate for the Gramercy plant, even if de-
fendants were corvect in their contention that employers
have sce riaht to discriminate by analogy to those cases
where courts have ordered afirmative rolief programs,
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lu reaching its conclusion thal the diseriminatory prowvi.
sione ol Kalzer’s afirmative action program vislale speeify,
proseriptions of Title VIT of the 1964 Civil Rights Aet, 11,
Cowrt 1s well aware  that similar programs have hey,
wlopled, hefore and after cnactment of the 1064 Net, by
pony cruptoyers in the private amd pmblic scelor, offey,
heennse of prossare from varions aueheies of the Bxeogtjv
Pranch of the Tintled States Governmenl. Undoubledly, the
landable objective of promoting job opportunities in ouy
aneiety for members of minority groups has been vieweq
as n justification for the diserinmition againi=t uther indi-
vidaal< whivh almost certainly vesults from sueh programs,
Prior to the effective date of the 1964 Civil Rights Aet,
cmplosers may have heen free, Cor whatever motivalion, to
enitre sl diseriminatory entployient praciices. In
deod, it well oy he that emydoyers shonld be permitted to
diserininate inoan otherwise illegal Inslion oovder (o
hring ahoeut u aational social goal. This Comrt, however, s
not suflicicuthy skitled bn the art of =ophistry fo justify suel
diserimination by employers in light of the meguivecal
prohibitions aguinst racial diserimination agninst guy wedi
vidual eontainod in Seetions T03(a) and {d) of the 1904 Aet,

Moveover, it =nel raeial disevimination by employers
aeninst individualzis to be caneltoned as a benign exception
fo le prolilitions of Title V1T of the 196 Civil Righls et
fhon it s the opinion of this Conrl that sueh exception
Jould he enacled Dy 1he Congress, that loaneh of owr gov-
ermment responsible for erealion of the national poliey re-
liveted in the prohibitions of Title V1L, aud not by o dite
e D meher of the Federal Sudiciary, Numerous poliey
deriions of momoiental fmpertanes to the nation neces-
sarthv would have to he made b erenting exceplions to See-
fons 703(a) and () of the 1963 Act, and the Lype of
Caneressional seruting and publie dehale qneh as that ve-
Rectord in (e Tegistative history of the 1864 Al would cnsure
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that eonmpeting interests coudd he bhalanvi<]l in a fashion
comsislenl with the deinoerativ provesses pursuant to which
the 196+ Aot itsell was adopted.

Accordingly, judgment will he entered in favor of plain-
IER ate] amninst defendants cranting o pernsanenl injune-
tion restrainiuy defendant from denying Mr. Weber
the other mewbers of the class aecess Tnon-the-job training
progranis on the basis of race.

New Orleans, Liouisiana, this 17 day of June, 1976.

S/Jack M. Gorpon
[Tnited States District Judge
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APPENDIX B

Briax F. Wenen, Individually and on behalf of all other
persons sindlasty situated, Plaint: fs-dppellees,

v.

Kamser Avvmmvum & Cuemican CorrorarioN and Uwrpgy
STeELwonkers or AMERrIca, AFL-CIO,

Defendasits- Appellants
No. 76-3266
United States Court of Appeals, Fifth Circuit
Nov. 17, 1977

Appeals from the United States Distriet Court for the
Tiastern Distriet of Louisiana.

Before Wisnom, Gee and Fay, Circuit Judges.

Geg, Cireuit Judge:

In February 1974, Kaiser Aluminum & Chemical Cor-
poration entered into a collective bargaining agreement
with United Steelworkers of America, AFL-CIO (USWA),
that significantly altered eligibility for on-the-job training
to enter eraft positions in all Kaiser plants. In an effort to
increase the number of minority workers in the eraft fam-
ilies, the 1974 Labor Agreement removed the requirement
of prior eraft experience for on-the-job training and es-
tablished an entrance ratio of oune minority worker to
one white worker until the percentage of ninority craft
workers roughly approximated the percentage of minority
populotion in the area surrounding each plant. Eligibility
for training still rested on plant seniority, but to im-
plement their affirnative aetion goal it was uecessary
to establish dual seniority lists: for each two training
vacancies, one black and one white employee would be
selected on the basit of seniority within their respective
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roups s prediclalie, Slack eniplovees have heen

pacial B _ I '

admitied 10 I<aiser’s on the ol draiming prograin wilh
Joss coniortty fhn their while competifors. One unsie.
eps 1] while  hidder workine ot Waizer’s  Gramerey,

Louisiana, plant brought this class action on hehalf of
all persons employed by Kaiser at its Gramercy works
who are members of the USWA Local 5702, who are
not menbers of a minority sroup and who have applied
for or were eligible to apply for on-the-job training pro-
wpams xinee Febraary 110970 Mys Weher alleged that by
ﬁrtt'l?"t'i'iuq’ black eniplovecos witly Tess senlority for admis-
siom Lo on-the-jols frainine. Kaiser and TSWA were guilty
of unlawflul diserimination in violation of Title VII, 42
U.8.C. §§ 2000e-2 et seq. (1970). The district court agreed
and granted a permanent injunction against further use of
the 1974 training eligihility quota. Although the 1974 Labor
Agrecment applies fo all Kaiser plants and similar agree-
ments were enacted throuch the aluminum industry, these
facts pertain only to Kaiser’s plant in Gramerey, Louisiana,
and this action enjoined the use of the quota at that plant
only. Kaiser and USWA, supported by numerous amiei
curiae,? bring this appeal asking us to hold that their train-
ing quota, which they say is mandated by valid executive
action, does not violate Title VII and is justified by past
societal diserimination even in the absence of past employ-
ment diserimination here.

1 The dual lists were maintained solely for eligibility to on-the-
job training, and all other seniority benefits were eonferred with-
out regard to race.

2 Amicus briefs on behalf of Kaiser and USWA were filed by
Reynolds Metal Company, the United States and the Egual Em-
ployment Opportunity Commission, and Aluminum Company of
America (ALCOA). The Southeastern l.egal Foundation and the
Anti-Defamation League of B'nai B'rith filed amicus briefs sup-
porting appellee Weber,
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Affirmative Relief or Reverse Diseriminalion?

Tlee case before this court today s nwinue i ilag the
adiiadds oo netion compdained of was nol e by ﬂ.”;
jwlictiey «rether, this collective barenining aureerent Wa
cutered inle to avold fature ltigation and (o conply witl,
the threals of the Office of Tederal Conlract Complinge
Procrmns (OTCOY condifioning Federnl contracts o
proprictie aiffiimative aclion® The case 0= also unigue iy,
et i presents aconfliet helwern affirmative action diclateg
b the OFCC under Executive Order 11246 and preferey.
tial treatment prohibited by Title VIL In United States .
Alealieny-Ludlum Industries, Inc., 517 F.2d 826 (5th Ciy,
1975), Title VII and Executive Order 11246 dictated the
saine vesponse to massive diseriminatory practices throngly.
+ut the steel industry, ol (he training quota arlopted by
Foiser m vesponse to Bxecuiive Order 11246 is Hatly ang
literallv prohibited by Title VII, § 703(d), which makes it
unlawful to limit access to on-the-joh training on the hasis
of race:

an.

I shall Te an nnlawtnl cinployvment practice for any
canloyer, lahwer oreanizatici. or Joint lahor-manace-
vent eommities comdralline anprenticeshin or other
troining or retraining, inelnding on-the-job trainiwe
proerams to diserfiminate against any lndividual be-
cause of his race, color, religion, sex, or national origin

? Wxecutive Oyder No. 11246 requires all applicants for federal
contracts to refrain from employment discrimination and to “‘take
afflrmative action to ensure that applicants are employed, and that
eniplovees are treated during employment, without regard to their
race, color, religion, sex or national origin.”” § 202(3), 3 C.F.R. 169
157 8. venrinted following 42 T.8.C. § 2000e (1970). The Executive
Order enpowers the Seeretary of Labor to issue rules and regula-
tions necessary and appropriate to achieve its purpose. e, in turn,
has delepated most enforcement duties to the OFCC. See 41 C.F.R.
60-20.1 et seq.; 41 C.F.R. 60-2.24.



in admission to, or employment in, any program estab-

lished to provide apprenticeship or other training.
g2 TS5 2[10[}&—!{"11 { .T.‘ﬁf?(l). Additionally, seetion 703(a)
I“.ohilu{s J‘:n‘m‘l ednastlicatimis In f-',‘I‘!](‘I-'i'll.! uml .‘-‘.t—‘:‘.i’ll’l'll F03(3)
gpecifies that the Al Hil:.l“ nof require preferentisl {veat-
nent.® But, ol vomrse, The iesne ere 13 not whetlier preferen-
sial treatment s requived ot whether 1 is forbldden,
e

1 (a) It shall be an unlawful employment practice for an em-
ployer—

(1) to fail or refuse to hire or to discharge any individual, or
otherwise to discriminate against any individual with respeet to
his compeusation, terms, conditions, or privileges of employment,
pecause of such individual’s race, color, religion, sex, or national
origin; or

(2) to limit, segregate, or classify his employees or applicants
for employment in any way which would deprive or tend to deprive
any individual of employment opportunities or otherwise ad-
versely affect his status as an emplovee, because of such indi-
vidual’s race, coloy, relivion, sex, or national origin.

42 U.8.C. §2000e-2(a) (1970).

8 (j) Nothing contained in this subchapter shall be interpreted
to require any employer, employnient agency, labor organization, or
joint labor-management committee subject to this subchapter to
grant preferential treatment to any individual or to any group
because of the race, color, religion, sex, or national origin of such
individual or eroup on account of an imbalance which may exist
with respect to the total number or percentage of persons of any
race, color, religion, sex, or national origin employed by any em-
ployer, referred or classified for employment by any employment
ageney or labor organization, admitted to membership or classified
by any labor organization, or admitted to, or employed in, any
apprenticeship or other training program, in comparison with the
total number or percentape of persons of such race, color, religion,
sex, or national origin in any community, State, section, or other
area, ur in the available work force in any community, State, sec-
tion, or other area.

42 U.S.C. § 2000¢-2(j) (1970).
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When loes proefercutial Dreatmsent beeone illeral g VOrae
:11\~(11111111.1imu' Thee answinr depeinds o the T jreg]y vel,
Lle aadare o e aditrtatios suetion, :-.|=1 e Pieiual Cireyy.
slatees of the pior dissrinduadlont Poederal conry have
avreed that U];- Saeke whole™ alijective of "M VIl
pertniis At even requiees allime e relich when goe CRsELy
Lo correce coninmine inegoadities cremied by post (e .
utory  cmployment practices™ In Mrawls v Boaepg,

Gpe United Jewish Ovgupi ations of Willinsbuirgh, Ine. v
Coaror, S0 TR T, 9T =00 096, 51 LA (1977) (doeg
veudintrieting to seeure a black wajority illeaally dilute the voting
strength of Hasidle Jews?) ; Franks v. Bowman Trans. Co., 494
TS, 747, 96 8.Ct. 1251, 47 L.Ed.2d 444 (1976) (does the grant of
fictional seniority to identifiable victims of employment diserimipg.
tion illegally discriminate against the seniority rights of nommingp.
ity employees ‘?) Bakke v. Regents of University of Califor nia, 18

Cal.sd 34, 132 Cal. Rptr. 680, 353 P.2d4 1152 (1976), cert. granted,
129 1.8, 10 ()0 97 5.Ct. 1098, 51 LRA.2d 535 (1977) (does reserva-
tion of a certain number of “‘hlack’ plaues in the entering ¢lasg
of a state medical school impermissibly diserininate against better-
cualified white students who would have been admitted but for the
racial quota?) ; Chance v. Board of Examiners and Bourd of Edu-
cation of New York, 534 F.24 993 (2d Cir. 1976), cert. denied, —
.8, —, 97 S.Ct. 2020, 53 1. I8d.2d 1060 (1977) (does a quota which
requires the pereentage of black and Puertv Rican supervisors to
reflect the swirounding population Qiserimiinate by foreing the
dismissal of whites with greater seniority?).

7 Albemarle Paper Co. v. Moody, 422 U.8. 405, 418, 95 S.Ct. 2362,
45 1.2 280 (1975).

$ This duty is analogous to the equitable duty to eliminate the
continuing effects of past diseriminmation in voting rvights. United
Juwish Oiy. of Willlumsburgh, Inc. v. Curey, supre; Lovisiuna v,
United Nigtes, 380 TS, 145, 85 S.Ct. 817, 13 T.Ed.2d 709 (1965),
or to the courts’ equitable power to correct continued ineruities
resulting from intentional segregation of sehwols. Swanu v. Char-
lotte-Mechlenburg Bd. of Edwe., 402 T.8. 1, 91 S.Ct. 1267, 28 L.Ed.
20554 (1971).
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j.r;.!,,.”_c_,:n.ﬂ."fu."-l.l—')?, Co b2 TSSOV, 90 8.0 1251, .'17 I‘J.]gtl__:d
g4t (1976)0 the Court sevas 1o have adopled thiz eirenit's
apiehtfulplace” adoelrine wnthorizing fiefional seniority
in order to place the vietims of discrimination. in as good a
place as thiy would have enjoved absent diseriminatory
pirina practices.

Obviously merely to requive frexpondent] to hire the
class three victin of dis vimiuation falls far short of
a ““make whole’” remedy. A concomitant award of the
seniority eredit he presuniptively woulil have earned
but for the wrongful treattmiil would uleo seern neces-
gary in the alsenee of justificaiion for dlenviny that
pelief. Witlemt an award of seiority datine from (e
time when he wis disesiminatovily vefnised muploviment,
an Irlividual wheo applies for and obtaing emplovinent
as o OTR deiver porsnant to the Dstriet Conrt's
order will never ebiain his rightfal plice in the hier-
archy of seniortty accordine to which these varions
employment beneiits are distribnted, Te will perpetn-
ally remain sohordinate to persons who, It Cor the
tlegal diserimination. wonld have been in respeet to
entitlement {0 these benefits his inleriors. [faotnoles
omifted],

Id., 424 U.S. at 767-68, 96 S.Ct. at 1265-1266. The Court
made it clear that an award of artificial seuiorily ray not
be denied on the ground that it conflicts with the econamic
interests of other employees.

[TTL is apparent that deninl of seniovity reliel fo
ideutifinhle viethus of raeial diserimination on the solp
ground thal such relief diminighes the expectations of
other, argnadily innocent, employees wonld if applied
generally Frustrale il cenfral “muake-whole® olijer-
tive of Title V1L These eonflicting inferests of ofhier
employees will, o cowrse, always he presenl in in-

 T'or a discussicat of the © rizhtful-yslace” doctrine, see Local 159,
United Papermakevs & Paperworks rs ¥, United States, 416 F.2d
080 (5th Cir. 1969).
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stances where some searee emplovment honeft s,
trilinted qunong employees on the hesls ol (hely -‘*‘T'filli;
in the semority hierarvchy. Bul. ws wo have said, lhp].;.
i nothing mthe lineuaae of Tide VI o i logig),,.
tive hiztory, fo show that Coneress Wl e ;g"nf-ne-“‘t'tl]i\'
to bar this form of velief to vieiliue of itlegal dige iy,
ination. . ..

Id. at 774, 96 S.Ct. at 1269.

The Supreme Court has never approved the use of a (uoty
remedy to overcome employment diserimination, hut cirenjt
courts have repeatedly sanctioned judicially imposed quotas
in certain factual circumstances. Priov to the 1972 ameng.
ments to Title VII, our eircuit approved such a quota. Loeql
58, Inuternational Adss’n of Heat & Frost Insulators & As.
bestos Workers v. Vogler, 407 ¥.2d 1047 (5th Cir. 1969).
Aeccord, Umnted States v. International Brotherhiood of Elec.
trical Workers, Local 38, 428 F.2d 144, 149-59 (6th Cir.),
cert, demed, 400 TU.S. 943, 91 S.Ct. 245, 27 L.Ed.2d 248
(1970) ; United Stutes v. Sheetinetal Workers Local 36, 416
7.2d 123 (8th Cir. 1969). In 1972, a Senate amendment to
overturn this case law and forhid the use of quota remedies
was rejected two-to-one. Legislative History of Equal Em-
ployment Opportunity Act of 1972 at 1017, 1042-74, 1081,
1714-17 (1972). The bill amending Title VII in 1972 pro-
vided :

In any area where the new law does not address
itself, or in any areas where a specific contrary inten-
tion is not indicated, it was assumed that the present

case law as developed hy the courts would continue to
govern the applieability and construction of Title VII.

S.oheo. on Labor of the Senate Comi. on Labor and Publie
Welfare, Legislative History, supra at 1844. Since 1972,
judicially imposed quota vemedies have been widely ap-
proved. United States v. International Union of Elevator
Constiuctors Local 5,538 F.2d 1012 (3d Cir. 1976) ; EEOC
v. Local ¢35, 532 F.2d4 821 (2d Cir. 1976) ; Boston NAACP
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v. Beecher, 504 F.2d 1017 (1st Cir, 1974), cert. denied, 421
0.8, 910, 95 S.Ct. 1561, 43 L.IA.2d 775 (1975); Rios v.
Enterprise Associalion Steamfitters Local 638, 501 F.2d
622 (2d Cir. 1974) s NAACP v, Allen, 493 F.2d 614 (5th Cir.
1974) ; Morrow v. Crisler, 491 F.2d 1053 (5th Cir.) (en
hane), cert. denied, 419 U.S. 895, 95 S.C't. 173, 42 L.Ed.2d
139 (1974) ; United States v. N, L. Industries, Inc., 479 F.2d
354 (8th Cir. 1973) ; Pennsylvania v. O°Neill, 473 F.2d 1029
(3d Cir. 1973) (en bane) ; Swuthern Mlinots Builders Asso-
ciation v. Ogilvie, 471 F.24 650 (7th Cir. 1972) ; Castro v.
Beecher, 459 F.2d 725 (1st Cir. 1972) ; Carter v. Gallagher,
452 F.2d 315 (8th Cir.) (en bane), cert. denied, 406 U.S. 950,
92 S.Ct. 2045, 32 L.Fd.2d 338 (1972). But our courts have
not been unaware of the dangers of eranting preferential
treatment on the hasis of race:

Tiere are good reazons why the ase of racial eriteria
shonld be strictly seralinized ol wiven leal sanetion
ounly where compelline need For remedial aclion can he
shown. Nopwadle CORE v Norwall Redereloyment
Ageep, U5 T2 920003102 (9 (ie. 1969). Govern-
ment recornition aad sanelion of racial classifientions
may L inhevent]c divisive, vainfareing prejudices, con-
firmine pereeived ditfercuces hofween the raves, and
wenkening the sovernment s adueative vole on hehalf of
eardity and nentrality, 1 may also hove nnexpeeted
results, sneli e the Qevelopeent of indieia for placiny
mdividaals into differmt waeial cotecories. Dnee raelal
classificalions ave tubedded in the law. their parpose
may heeomre perveried: o lemien peceferenee nuder
cortain eonditions inay shade into a malignant pref-
erence af other limes Moreover, u meial preference
for members of one winority wichl vesult in diserimina-
tion against another minority, & hicher propovtion of
whose iacribers had uevionsiy onjoved aceess Lo a
certain opporiuniiy. [fonluntes omitted].

dssociated Geweral Coilroctors of Massachusetts, Tue. v.
Ltshider, 400 7720 0. 1718 {1et Cir. 19733, Three clreuits
have refused 1o approve racial quotas when the faciunl cir-
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cumstances of the past or present diserimination i not
dictate sueh an extraordinary vemedy. Patferson v. dmpeps.
can Tobucco Co., 335 F.2d 257 (4th Civ. 1976} ; (hance v
Boaid of Baawiners, supra; Watkins v. United B’fcelwork_'
eis of damerica Local 2369, 516 10.2d 41 (5th Cir. 1975),

Title VII and Executive Ovder 11246

Quotas imposed to achieve the ‘“‘“make whole’ objective
of Title VIT rest on a presumplion of some prior diserim.
ination. There can be no hasis for preferring minority work.
ers if there has heen no diseriminatory act that displaceq
them from their “rightful place’ in the employment scheme,
Several cirenits have noted this distinetion, holding that
quatas or prelerential treatment merely to attain racial
halanee of thr woirk foree are mnlawlul, while quotas to
correct past liseriminatory practices are not. United States
v. Wood, Wire & Metal Lath. Interuational Union Local 46,
171 10,24 408, 413 (2d Cir. 1973) ; Carter v. Gallagher, supra
at 328, Contractois Association of Eastern Pennsylvania
V. Sm;ehu y of Labor, 442 F.2d 159, 173 n47 (3d Cir.), cert.
deiied, 404 TS, 854, 92 S.Ct. 98, 30 L.EA2d 95 (1971);
United States v. Ironworkers Local 86, 443 F.2d 544, 553
(9th Cir.), cert. denied, 404 U.S. 984, 92 8.C't. 447, 30 L.Ed.2d
367 (1971); United States v. International Brotherhood of
Electiicel Woikers Local 38, 428 T.2d 144, 149 (6th Cir.),
cert, denied, 400 U.S. 943, 91 S.(Ct. 245, 27 L.Ed.2d 248
(1970) wnal 33, Iutc’mafzonru‘ Associntion of Heat & Frost

I. & A. Werkers v. Vogler, sipra at 1052, Bul see EEOC v,
American Telephone & Telegraph Co., 556 F.2d 167 (3d Cir.
1977): and dssociated General Coutiaclors of Massachu-
selts, D, v. Altshulor, supra {Tixecutive Order 11246 may
provide an alternative justificaiion for racial quotas totally
apart from any violation of Title VII).

Courts also have affirmed quota remedies imposed by
federal aifirmative action programs under the impetus of



Executive Order 11246 and cuuparable state affirmative
action programs. dssociuted General Coniractors of Massa-
chusetts, Ine, v. Alishuler, supra; Contractors Association
of Bastern Pennsyleonsia v, Secretury of Leabor, supra (the
philadelphia Plan) ; Weiner v. Cupalioga Comomunity €'ol-
lege District, 19 Ohio St.2d 35, 249 N.F.2d 907 (1969), cert.
denied, 396 US. 1004, 90 S.Ct, 554, 24 L.Ed.2d 495 (1970)
(the Cleveland Plan) s Jonce v. Metrane, 320 1" Supp. 1284
(D.N.J.1970) (the Newark Plan) : Nowlthern Ilineis Builders
Association v. Ogivie, supra (the Illinois-Ogilvie Plan).
The affirmative action program mandated by 41 C.F.R.
§ 60-2 (Revised Order No. 4) for nonconstruction contraec-
tors requires a ‘‘utilization’” study o determine minority
and female representation in the work force. Goals for hir-
ing and promotion must he set to overcome any ““underutili-
zaﬁon” fouud to exist. The regulation then confuses things
mightily by declaring that a goal shall not he considered a
device for instituting quotas or reverse diserimination:

[T]he purpose of a contractor’s estahlishment and use
of goals is to insure that he meet his affirmative action
obligation. It is not Intended and should not be used to
diseriminate against any applicant or employee because
of race, color, religion, sex, or national origin.

41 C.F.R. § 60-2.30. Attempts to distinguish a numerical goal
from a quota have proved illusory, and most such goals sug-
gested by the OF'C'C can fairly be characterized as quotas.1®

10 While serving in the Labor Department, T helped devise minor-
ity employment goals for government contractors.

I now realize that the distinetion we saw between goals and
tinetables on the one hand, and unconstitutional quetas on the
other, was not valid. Our use of numerical standards in pursnit of
equal opportunity has led ineluctably to the veryv guotas, guaran-
teeing equal results, that we wished to avoid.

Silberman, The Roud to Racicl Quotas, Wall 8t. J., Aug. 11, 1977,
at 12, col. 4,
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We must judge the legality of Kaiser’s training ratio iy
light of both Title VII, with its ‘‘make-whole”’ objective,
and Execulive Order 11246, with its inandate for dfﬁlmahvp
action that does not itself discriminate.

1974 Labor Agreement

Petitioner Weber complains of Kaiser’s dnal seniority
system that permits black employees to be admitted to on-
the-jobh training programs ahead of white employees with
ereater seniority. The offending portions of the 1974 Labor
Agreement provide:

It is further agreed that the Joint Conunittee will spe-
cifically review the minovity representation in the exist-
ing Trade, Craft and Assigned Maintenance classifien-
{ivns In the plants set forth below, and, where neces-
sarv, establish certain goals and timetables in order to
achicve a desired minority ratio: [Gramerey works
listed, among others].

As apprentice and craft jobs are to be filled, the con-
tractual selection criteria shall be applied in reaching
such goals; at a minimum, not less than one minority
emplovee will enter for every nonminority emplovee
entering until the goal is reached unless at a particular
time there are insufficient available qualified minority
candidates .

1974 Labor Agreement, Addendumn to Art. 9 dealing with
seniority. The Joint Committee entered into a Memorandum
of Understanding which established a goal of 39% minority
representation in each craft family at the Kaiser Gramercy

plant.**

11 Mr. Dennis E, English, Kaiser’s Industrial Relations Superin-
tendent at the Gramerey plant, testified that the great majority of
all employees at this plant were hired from the adjacent parishes of
St. James and St. John the Baptist. According to census figures,
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The one-for-one ratio was then implemented to accom-

pliSh this goal.

In April, 1974, Kaiser offered bids for on-the-job
training opportunities in the eraft families of instru-
ment repatrmmai, electrician and general repairinan.
Following the terns of the 1974 Lahor Agreement, one
black and one white employee were selected on the
hasis of seniority within their respective raecial groups
for the vacancies in the lnxtrumeni repairman cate-
eory. munilarly, l\w 11{{11:1=es, one blaek and one white,
were =elected Tor fraimiue in the eledrician t”lll"’OI\.
and fve frainees, three o whom were black, were se-
Jected for the general repairman positions. In each of
these three casges, the most senior man in his racial
gronp was selected, but in eueh case one or mure white
vpiloyees not selected had gicater seniority and would
have been selected had the quota system not heen in
effect.

* x * * * *

It has been admitted by Kaiser that members of
minority groups with less seniority than Mr. Weber
and other members of the class were selected by Kaiser
for these programs specifically to meet the established
goal of at leust thirty-nine pereent minority representa-
fion in each evalt family.

Weber v. Kaiser Aluminum Corp., 415 F.Supp. 761, 764
(E.D.La.1976).

It is undeniable that the 1974 Labor Agreement’s one-for-
one ratio for training cligibility diseriminates on the basis
of race. In McDonald v. Santa Fe Trails Transportation Co.,
427 U.S. 273, 96 S.Ct. 2574, 49 L.Ed.2d 493 (1976), the Court
held that Title VII prohibits racial discrimination against
white employees upon the same standards as would be

approximately folty peleent of the total populatmn of these
Parishes are members of minority groups.

Weber v. Kaiser Aluminum Corp., 415 F.Supp. 761, 764 (E.D.la.
1976).
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applicable were they Negvoes, 120 TS ot 2052282045 "
At OHTT-U0TS, 40 L2 an D001 Llecord (lrings v, Ult}rr:
Porere (o 401U S 420 01 808 530, 28 LIS (1977
("Iitle VI prohibits prefvrences Tor suy wronps, minorvigy

. . 0o
majority.

The district court granted injunctive reliet against tyq
complained-of quota system on two grounds:

(1) Courts may  establish aliirmelive action .
ermng ax a forng ol rellef in Title VIT vacoes, Tin \\-‘h("n
av emplover and o nnien voluntartly adopt & ooty
system (his violales Tile VIL™ Quotn systeins mysg
e fmposed wille grent eanlion, awd medpe i Judictary
shonddd be entrnsted with fashioning and administering
sael relief, '

(2) Courts would not mandate a preferential quota
system in these circumsiancex where the preferred
worker= were not identifiable vietims of unlawful hiring
liserimination and where in fact there had beet no l’il-“:t
diserimination by the employer.

We disagrec with the distriet court’s reasoning that what
courts may foree nupon employers in the name of Title VI1
employers and unions may not voluntarily institute. In
United States v, Allegheny-Ludlum Industries, Inc., supra,
which dealt with consent decrees eliminating patterns and
practices of diserimination in the steel industry, this court
emphasized that voluntary compliance in eliminating unfair
emploviment practices is preferable to court action and that
private settlement without litigation is the central theme of
Title VII. See also Pettway v. American Cust Iron Pipe Co.,

12 The most important and obvious distinetion is the fact that
Seetions 703(a) and (d) of Title VII do not prohibit the courts
from discriminating against individual employers by establishing
quota systems where appropriate. The proscriptions of the statute
ave directed solely to employers.

415 T, Supp. at 767,
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04 72 2T, 20 (Oh el 1074y H?u’rfff’u_r,r.ﬁu‘\f. {Fniled
Gtates Tndustvivs, Do 020 W20 308509 (il Cie. 1970) ;
(-"i!‘l?j.“f‘fjf” yov. I ;','u"'.f':'r-' el [T g ['1..3l1 SHH’. 97 I,':]“'.t
Cir. 1970 Dot w0 N Losie Nao Mraueisen Ridbieayr Co,
406 F.2d 399, 402 (bth Cir. 1969); Oatis v. Crown Zeller-
pach, 398 T.2d 496, 498 (5th Cir. 1968). But there is strong
quthority to support the pesition that courts are not sub-
ject to the sime restrictions ps emplovers. Seelion T03,
which defines vilow il cinploy ment practices, does not limit
judicial remedies which are governiid by the hrowd langunage
of section 706(g) authorizing ““suclh affirmalive action as
may be appropriate.”
Local 5 contenls, however, that (e enforecement provi-
sions in § 706 () are in effeet limited by the unlawiul
cimplovinent practice: jaohibiliens in §§ 7¢3(h) and
{i). The short answer fo that eoulention is that § 703
defines vielations, uot remedies.
United States v. Interiational Union of Elevator Construe-
tors Local 5, supra at 1019. In Franks v. Bowman Transpor-
tation Co., supra, the Sunreme Court affirmed this view that
the definitional section 703(h) does not limit relief other-
wise appropriate under section 706(g). We need not now
probe into the distinetions between court-ordered remedies
and permissible remedies voluntarily hammered out in col-
lective bargaining agreements hecause we affirm the distriet
court’s opinion on the second ground that under the cir-
cumstances of this case the hiving ratio could not be ap-
proved even had it heen judicially imposed.

No Prior Discrinination

The distriet court found, and appellants all but concede,®

% Appellants argied thet because prior craft vEperienee was
formerly reauired for adwittance to on-the-job training and he-
cause minorities lacked such experience due to the diseriminatory
nature of erai't unions, indeed there had heen some prior diserimina-
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that Kaiser has not been gnilty of any diseriminatory hj,
ing or promotion at its Gramercy plant:

Tt was also established by the testimony of dv. Fuglig
[Kaiser’s industrial velations superintendent ag ”:
thamierey plant | that minovity emnplovees at the Gy,
erey plant aceonnied Tor ouly TES perecut of the toty]
Tabor Toree ol that plant, amd that o oan atlerupt (g
increase {his pererntage to coulorm wore elisely (q
the perceninge of e general popalation of the eopp.
mnnity, Kalzer began to Lire new ciployees “*at fhe
orte? on a Cone white, one bleek™ hasis in 1969, The
ovidence Furiher extallishunl that Reaiser Tad o pon.
diserimanation hiring policy frou e Linie s Uramerey
plaat opened i 1958, end Uil waie of s black -
layees who were affered wu=the-jol frateing opporbog.
fw nvey nore seadony wlite canpdogees pursiaat to e
1974 Labor dgreement had becin Hie subject of any
prioy e plogment discrimination by Kotser. '

With reeard {o erall positions, Mr, Fnglish lestifiod
that prier to 1974, enly five Dlacks Lund heen hired inio
these positions, muking the hlack craft population vuly
9214 percent of the total Gramerey plant craft popu-
lation. Although this figure might suggest that Kaiser
had diseriminated against blacks when filling craft posi-
tions, Mr. English testified that prior to 1974, Kaiser
had vigorously sought trained black craftsmen from the
geirernl conity. Although its efforts to seeure sneh
frained employees inehuded adverlising in perindieals
and newspapers published primarily for hlack subserib-

tion at the CGramerey plant. But only 28 employees were elevated
f o eralt positions theowgh this fratning prowran it the len xears
prior to 1974: fwo of these were Bladk, We eonclude that this pro-
wran was o Limited inoseope that the prive evafi experienes Feditive-
pnt vitnsed e eliraeterized asoan nnbaw{ul epioyment praetien,
esperially when Raiser was artively reertiting hlacks to its eratt
fanuilies ey e same period. That only three black eraft work-
prs were Wired Feom eiiside e plant refleets the weneral tavk of
skills anwng avaitahle Blacks it does el relleer any unlawln]
practice by Kaiser.
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ers, Kaiser found it difficalt, if not impossible, to attract
trained black eraftsmen. (emphasis added).

415 F.Supp. at 764. 1u the absence of pirivr diserimination a
racial quota loses its chirracter as an eqnirable remedy and
must be banned as an unlawfui racial preference prohibited
py Title VII, & 7xi{a) and (d). T]l]-e V11 outinws prefer-
ences for any gronp, minority or wajority, if based on race
ov other impermisgible classifications,™ 1)1_1t it does not out-
law preferences favoring vietims of diserimination. A min-
ority worker who has heen kept from his rightful place by
digeriminatory hiring practices may be entitled to prefer-
ential treatment ‘‘not because he is Black, but because, and
only to the extent that, he has heen diseriminated against.”’
Chance v. Board of Exanincrs, supra at 999. If employees
who have been arbitrarily favored are deprived of henefits
capriciously conferred on them in ovder that those who were
arbitrarily deprived may receive what thev should, in fair-
ness, have had to begin with, no law is violated. This is so
even 1f both the class whose rights are restored and the
class required to ‘‘move over’’ are defined by race—if the
original arbitrariness was defined in that manner. And the
reason 1s that no one 1s being favored or disfavored, advan-
taged or injured, under these circumstances because of race
rather, those who have heen unjustly deprived receive their
due and those who have been arbitrarily favored surrender
some of the largesse capriciously conferred on them. That
these consequences end by race is a mere incident of the
face that they began that way.

Appellants nrge this court to approve the on-the-joh
training ratio not to correct past employment discrimina-
tiom by Kaiser at this plant hut to correct a lack of training

Y Griggs v. Duke Power Co., 401 U.S. 424, 430-31, 91 S.Ct. 849,
2BL.Ed.2d 158 (1971).
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blamed ou past suciclal diserinanalioe. For sarely it i eop,.
imon knewledge that many blaeks {und others} have Silfereg
arhilary digerinination i the soviety, diserinivation SHY
producing effeets which they earrey with thern to the Gryy.
ercy plant and elsewhere. Our response is that unless 5
preference is enacted to restore employees to their rightfy)
places within a paicticular employment schenie it is siriet]y
forbidden by Tiile VIL Not all ‘““but-for’’ consequences of
racial diserimination warrant relief under Title VIT. Ct.
Local 189, United Papermakers & Paperworkers v. United
States, supra at 988. Finding no vietims of employment dis.
crimination, the Iighth Cireuit reversed a racial hiring
quota desizgned to favor less qualified minority applicants
over more qualified white applicants:

The Tact thil some untameasd and mknewn White per-
wnnl in the distant pasi may, by reason of past racial
dicerimination v wlich the present applicant in no
way partieipaled, have receiveld preference over some
nnisdendified minority person with hicher qualifieationg
isno justification [or diseriminating against the present
helter qualilied applicant npon the basis of race.

Carter v. Gallagher, supre at 325. Here we do not deal
with minority workers less qualified as to skills;*® presum-
ably each employee seeking admittance to on-the-job train-
ing is unskilled for the eraft position he or she seeks. Rather,
we are confronted with white employees who are more sen-
ior than selected hlack trainees. As noted at the outset, these
dual seniority lists, one for black employees and one for

15 Although ability to pertorm and physical fitness are factors
to be considered in addition to seniority in adwmitting employees to
on-the-job training, the amicus brief of the Equal Employment
Opportunity Commission asserts that there was no evidence and
no sugeestion that any unsuceessful white bidder had greater ability
o1 was more physically fit than the successful black bidders.
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while siployees, are mainiznined only for parposes of select-
fne o-the-joh fradiees and doonot reflest peeTerential Lrest-
mlt‘“f- in knvolfoore gl e Do assivuments, working con-
Jitions or any other hene it Bricthe Il!!!lifi'iﬂli{"-t_‘ ol .\'i.'lll.l!!:lf_ﬂ'
])rim'illh-’-‘* i alloend e sen e crnartanifies snehoas beadning
tor advanecineni cannnl b overhoked " And heeause we

deal here solely with an effect of seniority, it is appropriate
to draw the line for application of restorative justice at the
@gramercy plant, rather than at the larger universe of all
Kaiser operations or indeed ahoul society at large. Senior-
ity is acquired at the plant and operates on a Dhasis neither
jarger nor smaller than the plant, Whatever other effects
societal discrinination may have, it has had—Dhy the specific
finding of the court helow—uo ¢ffect on the seniority of any
party here. 1t is therefore mappropriate to meddle with any
party’s seniority or with any perquisites attendant upon it,
since none has ohtained any uniair seniority advantage at
the expense of any other, Here, unlike in Franks v. Bowman
Transportation Co., supra, there has been no disecriminatory
refusal to hire and therefore, here, there it no oeceasion to
restore any employee to his rightful place. Accord Watkins

18 Seniority systems and the entitlements conferred by credits
earned thereunder are of vast and increasing importance in the
economic employment system of this Nation. S. Slichter, J. Healy
& B. Livermash, The Impact of Collective Bargaining on Manage-
ment, 104-115 (1960). Seniority principles are increasinglv used
to allocate entitlements to scarce benefits among competing employ-
ees (“‘eompetitive statns’’ seniority) and to compute noncompeti-
tive benefits earned under the contract of employment (‘‘benefit’’
seniority). I0id. We have already said about “‘competitive status’’
seniority that it ‘*has hecome of overriding importance and one of
its major functions is to determine who gets or who keeps an avail-
able job.”” Humphiey v. Moore, 375 U.S. 335, 346-347, 84 S.Ct. 363,
11 L.E8a.2d 370 (1964).

Franks v. Bowman Transp, Co., 424 T.S, at 765, 96 S.Ct. at 1265.
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v. United Steclworkers of dawerica Local 2369, 516 T0,9q 4
(5th Cir. 1975) (a last-hired, first-fired seniority system pe.
sulting in the layoff of more black than whites is not ig.
criminatory where the individuals who suffered the layofys
were in their rightful place and had never personally ey.
perienced prior employment diserimination); Chance v
Board of Exaniners, supre (a last-hired, first-fired layofp
plan which has never heen discriminatory may not be syg.
petded to permit black or Puerto Riean supervisors to keep
lieir jobs in preference to a white supervisor with greater
seniority). Where admissions to the eraft on-the-joh train.
ing programs are admittedly and purely funetions of senior.
ity and that seniority is untainted by prior discriminatory
acts, the one-for-one ratio, whether designed by agreement
hetween Kaiser and USWA or by order of court, has no
foundation in restorative justice, and its preference for
training minority workers thus violates Title VII. We con-
cur in the district court’s opinion that however laudable
the objective of training minority workers, Title VII clearly
proseribes discriminating against majority workers:

Undoubtedly, the landable objective of promoting job
opportunttiex in our soctety for moemnbers ol nimoerity
groups hos heen viewed as a justification for the dis-
eriminalion asainst other individuals which alinost cer-
trinly vezulbs from sueh programe, Prior to the effee-
tive date of the 1964 Civil Rights Aet, emplovers wmay
liave been free, For whatever wmolivation, to engage in
sueh Jiseriminatory employment practices, Indeed, it
well may be thal employers should he permitied to dis-
eriminate in an otherwize iewal lashion n order to
hrine about a natlonad soeinl woal. This Court, how-
vver, 15 not sulficiently skilled in the art of sophistey te
sustity wich diserimination by employers in light ol the
uneyniveeable prohibitions awainsi racial diserimina-
tion against ey individwal contained in Seetions T03(a)

and (d) of the 1964 Act.
415 F.Supp. at 769 (original emphasis).
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Executive Order 11246

Appellanis it fhnd JF This raeial gquota is nol sane-
jioned by THLe VI b e sanelionemd] by Hxeentive Chedor
{1240 and rornliiion weoed By the Offiee ol Tederal Con-

jraet Compliznee (OFCE) adading affirmative aetion by
all government coulraclors, Tudew, the distriel ecourf found
1‘1'1111: e 1974 colleetive haroainine acreement reflected less
of a desive om Kadsor's part fe traia black eralt workers
fhan & self-intereat insatisfving tue OFCC inorder to retain
lucrative government contracts.

Appellees respoud that becanse Kaiser has actively re-
cruited black eraft workers it has complied with the execu-
tive requirement of affirmative action and is not guilty of
aqpnderutilization.” They argue that, properly interpreted,
Executive Order 11246 would not require a racial quota in
these circmmstances and that the OFCC improperly threat-
ened the withdrawal of all federal contracts unless this
racial preference was enacted.

Executive Order 11246, with its implied mandate for
afirmative action on the part of those who wounld supply
the government with goods or services, has heen upheld as
valid executive action. Contractors Association of Fastern
Pennsylvania v. Secretary of Labor, supra at 166-71 (up-
holding the “‘Philadelphia Plan’’) ; see also Farkas v. Texas
Instruments, Inc., 375 ¥.2d 629 (5th Cir.), cert. denied, 389
U.S, 977, 88 S.Ct. 480, 19 L.Ed.2d 471 (1967). But executive
orders may not override contradictory congressional ex-
pressions., In the famoug challenge to execntive power in
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 72
S.Ct. 863, 96 L.Ed. 1153 (1952), Justice Jackson divided
executive orders into three categories: (1) those in which
the President acts pursuant to express or implied authori-
zation hy Congress, as to which his authority is at a maxi-
mum; (2) those i which the President acts in the absence
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of congressional grant of antloridy ek st rely Hpon 1y

. o . L 15
ow independent powers: auwd (3) those beowhich CXueuty

. . . . . . I (s

action confliets with the express or nphied will of Colerpe
=

. 5%
and is most vuluerable to challenge.

When ihe DProsulert takes ensuros e g ih
willh the expressod or unpliod will of Congresy ‘11’{?
power is ab ds lowest obb, Yor then he ean rely ,(mllh,
npen his own eonstitntional powers minas any ;*llllgti};
futional powers o Congress over {he nmiter, Conrtg
o s tain exvelsive jil‘s-'riisla“ili"l;ll control in sae) <:l
cave only by dizabling the Congress from acting upaoy
the subject. Presidential ebann to a power at onee g,
convlizive and preciusive gt he sevalinized with epye
flonn or what 1= at stale i< e eoilibeimn estahlishog
by o canstiiutions] svetem, [foninotes onilled],

343 U.S. at 638, 72 S.Ct. at 871. The Third Cirenit first
validated the Philadelphia Plan as valid exeeutive action
and then tested it for conflicts with congressional action,
holding that “‘the Execnutive is hound by the express prohi-
bitions of Title VII.”? 442 [7.2d at 171-72. The Third Cireuit
held that the weneral prohibition against diserimination
found in sections 703(a), (h) and (j) did not prohibit the
afirmative action imposed by the Philadelphia Plan, given
@ finding of priov erclusionary practices by the six trade
unions controlling the work force.

Whether Kaiser has already met its affirmative action
burden or not, we arc unable to harmonize the more ex-
plicit language of section 703(d), which specifically pro-
hibits racial classification in admission to on-the-job train-
ing programs, with the affirmative action imposed here. If
Executive Order 11246 mandates a racial quota for admis-
sion to on-the-job training by Kaiser, in the abscnce of any
privi Iiving or promotion discriminetion, the executive
order must fall hefore this direct congressional prohibition.
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We leny appellauts veliel, not unmindful of the dcla}-'c_d
i_Jp]HJI'lnnilies For suduneemient this .\\'l” oveasion ma'ny Tm-
pority worlkers ot r-m:zlll_\' ;x\\':u'o.u-t our duty, il‘l enforeiny
mile VL to pepest the opporinnifies due to white workers
s well. Whaiever the merits of racinl quotas—and he
ghort-lerm and obvianz: heoefils nust not hiind us to the
coudls of racial antinus suel affirmative relief undeniably
cows T—Comgress has forhidden racial preferences in ad-
mission fo an-the-ijol training programs, and under the eir-
eqmetances of tlis case we are not empowered by the
equitable doctrine of restorative justice to ignore that pro-
seription.

Affirmed.

Wispom, Cireuit Judge, dissenting:

I respectfully dissent.

Today the Court grapples with the guestion whether, in a
eollective bargaining agreement, recognition of race for
remedial purposes in employment practices is legal ‘‘affirm-
ative action’’ or illezal ‘‘reverse diserimination’’. The ma-
jority does not assert race may never be considered in em-
ployment practices or in other racially tense areas. Over ten
vears ago this Court declared, ‘‘The Constitution is both

17 Raeial quotas also have been criticized for contributing to the
Balkanization of this country by fostering ‘‘the dangerous notion
that ethnie, racial or relicious groups are entitled to proportional
representation in all occupations.’

In hindsight, one can see this was predictable. We wished to
create a generalized, firm, but gentle pressure to balance the residue
of diserimination. Unfortunately, the pressure numerical standards
generate cannot be generalized or gentle; it inevitably causes in-
Justice,

Silberman, supra at col. 5.
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color blind and color conscious’.* Where 1 differ from th
majority is in my assessment of situations justifying rq)j.
ance on race as a hasis for decision-making. Heve, the deej.
sion-making was by agreement between manavement and the
nnion, presumably with the hlessing of the legislative ang
executive branches of government hut withont henefit of th,
judicial branch. ‘‘Management and the government hayve
been omr {the unions’] partners in these endeavors [tq
eliminate diseriminatory employvment practices] and a great
deal of credit must be given to them for the accomplishments
of the past ten years.”” Bredhoff, Affirmative Aetion in g
Declining Economy : NSeniority and Incumnbent Majority, in
Federal Bar Association, An Equal Emplovment Oppor-
tunity Practice Guide, 118, 119 (1977). The third party
heneficiaries of these joint endeavors and agreements are
the disadvantaged minorities.

There are three independent legal justifieations for these
defendants’ actions. T must therefore dissent.

L

The majority accurately and completely presents the facts
of this case. A look at the facts from a different point of
view, however, is needed to put the defendants’ actions in
the proper perspective,

VUndted States v. Jeffeirson Cownty Scheol Bowrd, 5 Cir. 1966, 372
.2d 836, 876, aff ’d on rehearing en bane, 380 F.2d 385, cert. denied
sub nom. Caddo Purish School Bourd v. United States, 1967, 384
7.8, 810, 88 S.Ct. (7, 19 I.Ed. 2d 103. Continuing, we said: ““To
avold eonflict with the equal protection vlause, a classification that
denies a benefit, causes harm, or imposes a burden must not he
based on race. In that sense the Constitution is color blind. But the
Constitution is color eonscious to prevent disvrimination being per-
petuated and to undo the effects of past diserimination.’” 380 F.2d
at 385.
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This action was hronght Iy a white worker at the Kaiser

Aluminiun aml Chendend Corporation | Kuiser] plant in
Granerey. Hremerey, o town w ith o population of about
g, i B S Tanes Pavish, Louisiann, abend fifty miles

11(”“'“‘ stoof New Orlets, The Grammerey plant was opoened
hy Katser in 1995 Waorkers of thut plint, ax iy other Kaiser
plants, are yepre m-nlmi by the Untted Steelworkers of
oweriea [the Union], 810 James iud the adjacent parishes
pad a minority population of about 43 percent at the time
of trial. The workforce in those parishes was eslimated at
39 percent hlack.? At the time of trial the Kaiser workforce
at Gramercy was 14.8 percent black. This was a sharp in-
crease from 1969, when, nnder federal government pressure,
Kaiser began hiring at the gate on a one-to-one black to
white ratio. At that time the Kaiser workforce was approxi-
mately 10 percent black.? Before 1969 the plant had hired
unskilled labor at the gate by choosing ‘“the most qualified”’.
There was evidence at the trial from two Kaiser personnel
officials that Kaiser had never diseriminated by race at its
Gramerey plant.

After the 1969 action, Kaiser was still concerned about
the low percentage of black craftsmen at its plant. Prior to
1974 only five of the approximately 290 craftsmen at the

*The plan in yuestion applied to blacks, other minority groups,
and women, However, at Gramercy its application thus far has
involved only blacks. For convenience, I use the term ““blacks’’ hoth
in the specific Gramercy situation and in other situations, when a
more complete statement would include the other affected groups.

3 The record shows that the Gramerey plant has experienced an
increase in black employment of about one percent of their total
workforce per year since 1969. Although there was no direct evi-
dence about the percentage of black employees in 1969, extrapola-
tion from those figures produees an estimate that about 10 percent
of the Kaiser workforee at Gramercy was black in 1969. Appendix
at 123-24, 129-30, 137.
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raatis by

plant were blick, The conpany v e wive st
cesslul elforts (o attraet inore Dlael crattamen, 1 presg,,.
from the Gederal govermoens contimele ol fusi g {he
Gramerey plani bt nadiooally. Kabser aod the Unigy s
cisae L e probdem T newotiations Teading: to Al 1074
collective hargaining agreement.

Both sides were under pressure in 1974 The company
teared federal action through the Office of Federal (igy.
tracts Compliance, the agency charzed with enforveiny Exee.
utive Order 11246. Both Kaiser and the Union feared pri-
vate Title VIT actious, brought by blacks on the basis of
crafts viuployment. The contracin:! provision set out by
the majority vesulted. It was inesrporated in the nationa]
collective bargaining agreenent, governing fifteen Kaigep
plants across the country. Very similar provisions were
included in the Union’s contracts with the other two major
American  aluminum  producers, Reynelds  Metals  angd

ALCOA*

A similar provision was also contained in the national
steel producers settlement, approved by this Court in United
States v. Allegheny-Ludlum Iudustries, Inc., 5 Cir. 1975, 517
1.2d 826. The government had investigated racial digerini-
nation by the comntry’s nine major steel producers. The
government, the producers, and this same union conductedl
intensive negotiations. After six months of negotiations, the
government filed a pattern and practice snit against the
Truion and the nine producers. Simultaneously, two conrent
decrees were filed. The first decree, entered in Apvil 1974
provided:

* Both companies entered this action as amict curiae, asserting an
interest in the litigation because collective bargaining agreements
to which they ave parties contain similar provisions. ALCOA Briet
at 1, Reynolds Brief at 1.
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All permanent vacaneivs in apprenticeships and in
entry level jols v lines o promotion containing oceupa-

tions which in fael Ll io eraft jobs, shall he filled on
a planiawide Tesiy Teemn among qualified bidding em-
plyees .. T vi:ler to meet the 1mplement}ng' ratio
(50 pereend [, seniority factors shall be applied sepa-
rately to cach wroup for whom timetables are estab-

Tlizhed and to all ofher smployees.

[rudied Stales . At ahonp-Tadlum Industries, Inc., Consent
peeree 1. BNA TP Muauual, 431: 125, 138-39 (1974). Al-
though that decree hal net been entered at the time of the
aereementt in question Lere, there was testimony that the
Kaiser aurecment was inflnenced by the Allegheny-Ludlum
negotiations.® The Union was a party to both agreements.

IL.

The distriet court rested its decision on two grounds.
First, it held that Title VII prohibited completely any pri-
vately imposed ‘‘quotas”. Alternatively, it found this plan
illegal hecause a court would not have imposed it as a rem-
edy in the ciremmstances this case presents. The majority
pr;)perly rejects the first ground. As Judge Gee points out,
that position would completely contradict the emphasis Con-
gress laid on voluntary conciliation under Title VII. See
Albemarle Paper Co. v. Moody, 1975, 422 U.S. 405, 417-18,
95 S.Ct. 2362, 45 1.Ed.2d 280 ; dlexander v. Gardner-Denver
(o., 1974, 415 U.S. 36, 44, 94 S.Ct. 1011, 39 L.Ed.2d 147. The
majority, however, accepted the distriet court’s second
ground, and agreed that this plan would not have heen im-
posed by a court.® The Court accepted that conclusion

88ee Appendix at 152 (Thomas Bowdle, Kaiser’s Director of
Equal Opportuntty Affairs), 131 (Dennis English, Industrial Rela-
tions Supervisor at Gramerey).

8 The majority opinion leaves in question the status of consent
decrees. These decrees, like the one approvd by this Court two years



Taveely om e sleeneth of the disteieg Jredee ™ findi . had
) . . A X i e {
Phealetendants had not enegeed Do Disertmdnadion in 1], e
_ - . . - . s
ab Greamerey. T helieve that the majorite as ol he

deferdants” aelions by the wrong shmdned’

Tl majority’s slawtard produces indivectty what 1y,
distrivt court’s first svoand established diveetlv—an en ¢,
volustary compliance wiili Title VIL The emyifosiy (),
Ui vadon are made to walk a hizh {ichivove withoni g 1]
beneath them. On one side lies the possibility of liability ¢,
minorities in private actions, federal vattern and practica
suits, and sanctions mnder Hxecutive Order 112406, On {he
other side is the threat of private suits by white employegg
and, potentially, federal action. Iif the privately impogeq
renedy is either excessive or inadequate, the defendanty
are liable. Their good faith in attempting to comply with
the law will not save them from liability, ineluding liability
for back pay. See Albcinarle Paper Co.v. Hoody, 1975, 499
U.S. 405, 422-23, 95 S.Ct. 2562, 45 L.INd.2d 280.

Divining the result a court would reach in any litieation
is no small problem. In Title VII litigation it is particularly
serious, in spite of the eurnest efforts of courts, including

ago in Allegheny-Ludlum, niay be entered without extensive faet-
finding by the district court. If comsent decrees are immune from
the majority ’s test, friendly suits wonld offer emplozers an vasy way
to cirenmvent the holding of this opmion. If they are not imwmune,
the distriet court, before accepting the consent deciee, will be foreed
to determine the existence and extent of past discrimination by the
defendants.

T Por reasons detailed below, at [App. B, pp. 46a-50a], 1 believe
that the district court’s finding that there was no prior discrimina-
livnn at the Gramerey plant is highly guestionable. Tven under the
majority’s standard, the distriet court must be veversed if that
finding is elearly ervomeons. Rule 52(a) F.R. Civ. P. Ay disagree-
ment with the standard the wajority applies makes it unnecessary
1o determine whetlier this finding falls within IRule 52(a).
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{his Courd, To elarify the Tnw, Different courts may app]_\f
(he Jaw i crenahly proper distined ways, Fuethermorve, dde-
clsinns i these cimes are faet-rensitive, An emplover or a
il st ol ooly e snee of the Taw, bt mnst he ‘uunlif
Jent. of what Tacts will e Toriud. .’T‘lm.\'(- l_ll’lr}_ﬂf;_‘t'l.lﬁ alflici an
amployer with =ingle plant. Kaiser .‘mf.l the Union Faeed
o more diflicalt sitiation, They were wriling a uational con-
praet, rovering Ty different plants. Mach plant has its own
area, s onw history, Fitleen sepavafe lewad opinions would
pe required because, under the majority’s approach, each
plant will e judand ou its own lacts. To complicate matters
gurther, many conipanies, inelnding Kaiser, operate in sev-
eral federal civeuits. If the interpretation of Title VII law
yaries among the cirenits, a national agreement is even more
difficult.

The majority’s standard will lead to less voluntary com-
pliance with Title VII. Emplovers and unions would bhe
liable unless they instituted exactly what a reviewing court
felt should have been instituted. They could either bring
declaratory judgment actions, or wait to be sued. Under
either alternative, our dockets would be filled with more
Title VII suits, the Congressional emphasis on voluntary
conciliation would he frustrated, and the elimination of the
blight of racial diserimination would be still further de-
layed.

In this case of first impression,® we should not hold these
defendants to so strict a standard. If an affirmative action

8 The Supreme Court expressly reserved the question of the
validity of “‘affimnative action programs’’ when it held that Title
VII applied to white male wovkers. MeDonald v. Santa Fe Trail
Transportation Clo., 1976, 427 1.8, 273, 281 n. 8, 96 S.Ct. 2574, 49
LEd2d 493, The Courts of Appeals have considered and rejected
“quotas’’ in sonie cases where such relief was sought in the district
courts. Sce, ¢, g., Chance v. Boord of Eraminers, 2 Cir. 1976, 534
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plan, adopled 1m0 vollective oewsanine apresie s

reasonable rermedy Tor an arvuabie violation of i, \ “
it slioald he npleld. A zoue of reasouabibnes < withis “'{‘h
the vinplover ol the anion wonld e sheliorod Yo g 1t
ity, wonkd encourage private settlements® 15 this sinnday

were applied to {he case helore us, we shonld reverse,

In spite of the distriet court’s finding that the defendant
had not diseriminated against blacks at Gramercy, thep,

.24 993, cert denied, —— 1S, —— 97 S.Ct. 2920, ,)3 LLE ]](1 2(1
1060 ; Watlins v. United Stecheorkiors uf Saeriea, 5 Ln. 1975, 518
F.2d 41; Waters v. Wisconsin Stecl Wur]m 7 Cir, 1974, 502 W9
1309, cert. dented, 1976 425 U.S. 897, 96 5.Ct. 2214, 18 LLEA 24 893,
Several lower courts have conzider ed \()lunuully instituted pnefor.
ential hiring in licht of Title VIL Nee Craier v, Ve Coimmanwealth
University, 1976, E.D.Va., 415 F.Supp. 673; Lecves v. Laves, 1976,
N.D.Ga., 411 F.Supp. 331, Of. dnderson v. San Franciseo Selipa]
Unified District, 1972, N.D.Cal., 357 F.supp. 248 not governed hy
Title VII) ; Flanagan v. (*eauctnu'n Unidversity, 1976, DD, 477
F.Supp. 377 (distribution of scholarship funds, gov elned by
Title VI).

The Supreme Court lias held that race may ““he considered in
fmnnulatinn' a remedy’’ (North Curcline State Boerd of Edueation

o Swann, (1971, 402 U.S, 43, 46, 91 8.1, 1284, 1286, 28 L. Ed.24
086) ; i1 devising remedies, seniority credits for past diserimination
(Franks v. Bowman Transportation Co., 1976, 424 TS, 747, 96 8.Ct,
1251, 47 L.EQ.2d 444); in carrying cut a prophylactic prograwm
to prevent racially disadvantageous outeomes. whether or not they
violate the Constitution (Uniled Jewish Orgaiiizalions of Willioms-
burgh, Tnc. v. Carqy, 1077, 430 TS, 144, 97 8.Ct. 996, 51 L.Ed.2d
229 in avoiding racially dispropovtionate effects of emnloyviment
testmg- practices (Albemarle Puper Co. v. Moody, 1975, 422 TS,
L5, 95 8.Ct. 2362, 45 1.Ed.2d 280).

"o need not consider in this case the validity of a settlement
it actual, as opposed to arguable, discrimination is found hy o
reviewing court. Even if such a settlement were given no eifect,

voluntary compliance wonld be envouraged hecause the employer
would be protected from suits from at least one side.
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were avgtathie vinkoiinns The distriet courl made ils G-
i on he basis ol s fimony from two RKaiser persomiel
officials The delcmdanis were never required to rehut a

yrima fd( i enxe, proved siadiztically, because the statisties
were never aualyzed by the district eonvt.™ The reason for
the lack of analysis 1s clear: no litigant wanted to see past
diserimination found. The plaintiffs knew it would weaken
their case. Kaiser and the Union could only admit past
diserimination by strongly inviting private suits by blacks.
Although the trial below was in no way collusive, the de-
tendants could well have realized that a victory at the cost
of admitting past diserimination would be a Pyrrhic victory
at best. In the distriet court no one represented the separate
interests of the minority employees of Kaiser, the only
peaple potentlallv mte:mted i =lowing past thw ‘rimina-
tion. It is not surprising, therefore, that no party fully
analyzed the facts within t.he context of Title VII. Such an
analysis would show three possible or probable violations.

First, Kaiser may have diseriminated against blacks for
unskilled jobs. The evidence showed that although 39 per-
cent of the area workforce was black, only 14.8 percent of
Kaiser’s employees in 1974 were hlack. That was an increase
from around 10 percent in 1969. The testimony that Kaiser

¥ Usually, a statistical showing of a significant discrepancy be-
tween the percentage of minority group members employed and the
percentage of the minority eroup members in the relevant labor
market is sufficient to make a prima facie case for a violation, See
International Brotherhood of Teainsters v. United Stales, 1977, —
U8, — —, 97 S.Ct. 1843, 1856, 52 L.Ed.2d 396; Wade v. Mis-
sissippi (*oopmauzw E:tmtstcm Service, 5 Cir. 1976 ‘78 I.2d 508,
516-17; United States v. Hayes International C’mp 5 Cir. ]972,
456 F‘)d 112, 120. See also Hazelwood School Distr ict v. United
States, 1977, — U.S. —, —, —, 97 S.Ct. 2736, 2741-2744, 53 L.Ed.
2d 768, 777-80; Dol‘hfud V. Rawlmsofn, 1977, — US, —, ——
97 S.Ct. 2720, ".‘"(‘ 2728, 53 L.Ed.24 786, 797-98.

H
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Tl hi!‘l--c] “he hest quadifted” Before 106D Teft o), e
possibilities that RKadser Teod clelermined qriiieatiogg
[Hirousd tenca ki ied] et or 'i:':'.:'tt"l'lul.-i.\”v[j. \~tl|1_i‘|(11-'l\,;
provesses The stafisfios here consfihded noprein g l';l_.Ai:.‘
case of diserimination.® The distriet court did not Te(lﬂilf
and the defendants did not present any evidence in 1‘eh11t;
tal. Such diserimination would he linked to this ease ‘necau.s'e
in the absence of that diserimination, more blacks efmld‘
have entered a {raining program hased solely on seniority i

Sccond, the requirement that employvees have prior ey.
perience in the erafts to enter the limited training program
in effect hefore 1974 may have violaed Title VII. Guly twe
of 28 emwlovees trained nnder that program were hlaek.
While there was evidence that each vear of a workey's
experience saved the compauy money, no effort was made

Qe 42 T.S.CL § 2000e-2(h) (1970) 3 CGrigas v. Dulie Power Co.,
1971, 461 U8, 424, 91 S.Ct. 849, 28 L.RA2d 158 Albeinarle Puper
Co. v Jieudy, 1075, 422 ULS, 405, 425-36, 95 5.0t 2362, 45 LRd.2q
2805 James v. Stoekham Valves & Fittings Co., 5 Cir. 1977, 559
F.2d 310, 334-40; Pettway v. Ainevicon Cast Tron Pipe Co., 5 Cir,
1974, 194 F.24 211, 221,

12 Qe James v. Stoekham Valves & Pittings Co., 5 Cir. 1977, 559
B.20 310, 345-47; Bolton v. Muwiay Envelope Co., 5 Cir, 1974, 493
.24 191, 195; Rowe v. General Motors Corp., 5 Cir. 1972, 457 F.2d
348, 359, United States v. Jacksonvitle Tarminal Co., 5 Cir, 1077,
451 .24 418, 442, cort. denied, 1972, 406 TS, 906, 92 5.0t 1607, 31
L.Ed.2d 815.

3 Compare Dothard v. Rewlinson, 1977, — U8, —, —, 97 S.Ct
3720, 2726, 53 TLEA.2A 786, 797 (relevant lubor market 36.89 per-
cent female, employees only 12.9 pereent female establishes prima
facie case).

1+ Compare this with the majoriiy’s zround for rejecting secletal
diserimination as a justification for this program, supra at [App.
B, pp. sla-36a].
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to present contrary evidenee, The juldpe simply accepted the
gstatement that prior experience was a business neeessity
validating the requirement in spite of possible differential
offects on blacks and whites. The business necessity defense,
powever, is narrow. The fact that it may be cheaper or more
convenient to use a eriterion with divergent impaet is not
enough to justify its nse. See Watkins v. Scott Paper Co.,
5 Cir. 1976, 530 I.2d 1159, 1168, 1179-83, cert. denied, 1976,
499 U.S. 861, 97 8.Ct. 163, 50 L.d.2d 139; United States
v. Bethlchem Steel Corp., 2 Cir. 1971, 446 F.2d 652, 662-65;
Local 189, United Papermakers and Paperworkers v. United
States, 5 Cir. 1969, 416 T'.2d 980, 989-91 cert. denied, 1970,
397 U.S. 919, 90 S.Ct. 926, 25 L.Ed.2d 100. See also Jones v.
Lee Way Motor Freight, 10 Cir. 1970, 431 F.2d4 245, cert.
denied, 1971, 401 U.S, 954, 51 S.C't. 972, 28 L.Ed.2d 237;
Pettway v. American Cast Iron Pipe, 5 Cir. 1974, 494 T.2d
211; Buckner v. Goodyear Tire and Rubber, 1972, N.D.Ala.,
339 F.Supp. 1108, aff’d without opinion, 5 Cir. 1973, 476
F.2d 1287 (thrce cases where training programs were
tested against the business necessity standard). Cf. E.E.0.C.
v. New York Times Broadcasting Service, 6 Cir. 1976, 542
F.2d 356 (prior experience not a valid requirement when the
previous employer prevented the discriminatees from aec-
quiring experience).

The majority tries to avoid this contention by asserting
that the program was ““too limited in scope’’ to be charac-
terized as an unlawful practice. The size of the program
may be relevant to the weight to be given the statisties de-
seribing it, but the small impact of an action provides no im-
munity. See McDowald v. Sunta Fe Trail Transportation
Co., 1976, 427 T.S. 272, 96 S.Ct. 2574, 49 L.EA. 2 4493 (two
people) : Green v. McDonnell Donglas Corp., 1973, 411 T.S.
792, 93 S0t 1817, 36 1.T0d.2d 668 (one person). If past
experience does not satisfy the business necessity require-
ment, and il more whites than blacks had past experience,
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then a serious question of Title VIT liability is raised evey
if only one position is at stake.

Third, the requirement of any training for some craft jolg
may be illegal. While this claim would be the most ecasily
refuted by an employer, no refutation was even attempted.
In light of the extremely narrow scope of the husiness
necessity exception, some rebuttal would be necessary.

The distriet judge accepted Kaiser’s elaims of nondis-
erimination. It appears from the record that Kaiser did aet
in good faith. The company made admirable attempts to
recruit black eraftsmen, and responded strongly to the proh-
lem with its unskilled labor foree in 1969. Good faith, how-
ever, is not a defensge to Title VII. Although the three po-
tential violations diseussed above may not make the districet
court’s finding ‘‘clearly erroneous’’ in the semnse contem-
plated by Rule 52(a), F.R.Civ.P., argunable violations clearly
existed.

Mo immunize this plan the defendants shounld also be re-
quired to show that the plan is a reasonable remedy. The
similar provisions required by courts in Title VIT litigation
demonstrate that this relief can be reasonable. See, e.q.,
Rios v. Euterprise Association Steamfitters Local 638, 2 Cir.
1974, 501 I.2d 622; United States v. Iromeorkers Local 86,
9 Cir. 1971, 443 F.2d 544, cert. denied, 1971, 404 U.S. 984, 92
S.Ct. 447, 30 L.EdA.2d 367; Buckicr v. Goodyear Twe and
Rubber Co., 1972, N.D.Ala., 339 F.Supp. 1108, aff’d without
opindon, 5 Cir., 476 1.2d 1287. Cf. Southern [linois Bulders
Association v. Ogilvie, 7 Cir. 1972, 471 F.2d 680, upholding
a similar program under the Executive Order and Unifed
States v. Allegheny-Ludlusn Industries, Inc., 5 Cir. 1975, 517
F'.2d 826, nupholding a similar program as part of a consent
decree. Three other factors add weight to that conclusion.

First, the plan was negotiated by the employer and the
union, The privileges which federal law grants a union as



e representutive of the L-.n\'_cr-_-ll workers carry with them
ihe duty to represen i cood Faith the interests of all the
yorkers. Sov Stechen, fawiecille o8 N Ty, (o, 1944, 333
1.8, 142, Gb GO s T 178 (Ralway Labor Aet)
Fard Molor Caov o Hhe e, 1955, 345 UK, 3080, 73 8.0 631,
47 1. T F04%s Theirpdoren v Moore, 1064, 375 1.8, 335, 84
H(_‘i s, 11 LS 870 Daeo v Stpes, 1067, 386 TS, 171,
g7 Q.U 803, 17 L RLSE si20 An allinnalive action plan
chould b less suspeet when negotiated hetween employer
and 1unioi. The union’s duty to represent white workers,
who may often be, as herve, a majority of tlie bargaining
anit, serves as a check on the fairness of the plan.’

P

15 The Union’s influence can be seen in the provisions which give
white employees a significant share of these new opportunities. One
of the Union’s major guals was to provide more advaneement oppor-
tunities for Kaiser employees in place of workers hired off the
street. Appendix at 152,

The Union’s duty to barvain in good faith for all its members does
not prevent it from fairly advancing the national policy against
diserimination, even if that requires assisting some of its members
more than others.

Certainly there is no argument that the award of retroactive
seniority to the vietims of hiring diserimination in any way
deprives other employees of indefeasibly vested rights conferred
by the employment contract. This Court has long held that em-
ployee expectations arising from a seniority system agreement
may be modified by statutes furthering a strong publie policy
interest. . . . The Court has also held that a collective bargaining
agreement may go further enhancing seniority status of certain
employees for purposes of furthering public policy interests
beyond what is required by statute, even though this will to some
extent be detrimental to the expeetations acquired by other em-
plovees under the previous seniority agreement. . . . And the
ability of the union and employer voluntarily to modify the
seniority system to the end of ameliorating the effects of past
racial diserimination, a national policy objective of ‘‘the highest
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.S-;zcon:l, the kind of robel yiven vediesd the Dngger o
white workers. One Court and the Siprene Cogrg g, ve
adopted the “rightinl ploce ™ theory for renwe 'l\mu ilis.
criminidion. Nee faderaolional Diotlerhood of ,'(,,”M‘,'J

Awdted Steles 1077, — U8, —, — 07 800 1845 18757
-1.3 oSkl 2006, 407441 0 Loed] (W Uwited Dape ,,,,,,]“
aud Puperworkery v Padded Stafes 5 Ciel 1989, 410 .54
980, eort, dented, THT0, 387 TLR OB 00 SO0 026, 25 T, Ry, R’
1005 el v Bovnringhiaw Sovthern B 0 5 (e 175
DT 1023 678, 683: Ring v. flowdway lz'.r-,,r;'r*.g-._q, lite., 5 ('-“,j
1973, 485 T.2d 441. Other circuits also adopted the rightfy
place theory as a fair solution. See, e.g., United States v,
Navajo Freight Lines, 9 (‘11 1975, 525 1.2d 13185 Reed v,
Artinaton Hotel €0 S Cle, 1073, 476 10,24 T"] vort dided,
1973, 414 TS0 84, 34 s I g a8 Llil2el 103 (romnedy
munst consider the intorests of hoth wronps) s Tuited Staies
v. Bethichem Steel Corp., 2 Cir. 1971, 446 F.2d 652, 659,

l

The rightful place remedy was originally seen as a com-
promise among three competing theories: ‘‘freedom now?,
“rightful place”’, and ““status quo’’. Local 189, 416 F.24 at
988. The ‘‘freedom now’’ remedy would have displaced
white workers in an effort to completely eliminate the effects
of past diserimination. The ‘‘status quo’’ remedy would
protect all the expectations acquired by white workers. The
“rightful place’’ theory did not attempt to displace white
workers, but required that any future actions be untainted
by past diserimination. Since that time, some judges have
expressed reservations ahout ordering relief shich put too
great a burden on white employees to assist blacks: “‘rob-

priority,’’ is certainly no less than in other areas of public poliey

interests.

Frank v. Bowinan Transportation Co., 1976, 424 U.S. 747, 778-
79, 96 S.Ct. 1251, 1271, 47 L.Ed.2d 444, 469-70.
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o Peter Lo pay Pad s Fruaks v Bowaran Traasporia-
WVE 1076, 424 U5 747, TSI, 96 8.0 1251 47 LBd.2d
“””'(Bl;j.ger, (T Dienting ), See id., 494 U8, al 7R7-01,
4 1201 (Poselll L dissenting and coneurring). The

T 3
4h b-{ oIz .
) pend reeend cases where a eourt rethsed to order

”]:ih'i !]I‘I}I[II !
cquota” cemely volved lav-offs, when soelt o quotn
1

ould ave nieanl that whites wonld have lost their jobs in

W}.,].(.m.@ tor Jess wertior hlacks., Nee Clhaice vo Booayd of K-
lk']fnf‘r.s-. 2, 196, A0 1720 893, eerd, dended, 19877, — TS,
e G, 2020, 52 LB 10605 Wakkins v. United Steel-
;I;;;,:"I-t;;}’s of Lwerive 5 U 1975, '.'JlG P23 41 Joveey Cendral
power & Light Ctoov TRETF. D (e, 1975, 508 T2 687,
paeil el aaed resenedcd 197G, 425 T8, 987, 06 S.CL 2196, 48
LEd.2d 812 a remierad 23 e, B2 W24 Sy Waters v, Wis-
r'U"-"’-”‘ Steel Warks, T Cle, 1074, 002 T20 1300, cert, dewed,
1976, 425 TS, 997, 96 8.0 2214, A8 TLTAL 8235 Awderson
v. San Francisco School District, 1972, N.D.Cal, 357
F.Supp. 248; ¢f. Kirkland v. New York State Dept. of Cor-
rectional Services, 2 Cir. 1975, 520 F.2d 420 (quotas should
pot be imposed when identifiable white ‘‘vietims’’ of the
remedy exist).

Tn the instant case entirely new rights were ereated by the
plan. None of the white or black employees affected by this
proposal had any chance to receive craft training from
Kaiser before the 1974 Agreement. Only those workers with
prior experience had heen eligible for training, and that
pool had been exhausted. No white workers lost their jobs,
none had expectations disappointed. Instead, the defendants
created entirely new expectations in all the employees, with-
out harming the chances of any Kaiser employee for such
training.

Finally, the plan is rcasonable because it allows signifi-
cant white participation. Although the fastest way to rem-
edy past diserimination would have been to institute a



H4a

traiming program just For Blaeks"" e Avroeon POV L
fhat 50 pereent of the worlem: freined wiil be v e, o &
INatser ciuployee ean henefit fron the oo vang 16 gy tl:l\
that black emplovees receive more than their white ('::}[
Tesraes, Tt the Dlack employees wrewably Tucel vaciy) ;_'1{;-\.:
eritnination af Naiser's havds—he whiic workeps 1] ““.{
This white partieipadion makes the plan move reasog .
Sre Carier v Gallogher, S Ol 197204058 1000 315 (o l'“ll(‘.)
corf, deqred, TO72, 406 U708, 930, 92 S0 2045, 09 }'J"ﬁ]tg_ml’
S Cwaled Stafes vo N LoDt ves 8 Cie, 10738, 475 Iu“"’g{‘;
354 Patlereon o Newspapey Deliverers ' Uuios 2 0y, 975
D14 T2 TOT, T3, T3, eerd. deweed 1076, 1T UM, 01, .‘Jf';
.0 3198, 40 LoSd 2 1203,
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Thus, the 1974 Agreement was a reasonable response tg
the sitnation. The defendants were faced with arguable vio.
lations of Title VII, federal government pressure, and the
impending steel industry settlement. They created an affirm.
ative action plan which aided all Kaiser employees whila
particularly assisting minority group members, We shoul
not upset their efforts.?”

16 A program of pre-training preparation exclusively for blacks
was approved by this Court in Buckiner v. Goodycar Tire and
Rubber Co., 5 Cir. 1973, 476 F.2d 1287, «ff 'd without opinion, 1972,
N.D.Ala., 339 F.Supp. 1108. Tn a dissenting opinion strenuously
attacking the use of (uota remedies, Judge Ilayes of the Second
Cireuit stated that training programs exclusively for blacks were
legitimate affirmative action. Rios v. Enterprise Ass™n Steamfitters
Local 638, 2 Cir, 1974, 501 F.24 622, 637.

17 One advantawe of the standard T propose is that it takes the
ressenubicness of the remedy into consideration. The majority is
comcerned mainly with the existence of past diserimination. Once
such diserimination is found, the only question appears to he
whether a distriet court could have imposed such a remedy. A
distriet court’s remedial authority in Title VII is extremely broad.

“‘The provisions of this subsection {§ 706(g)] are intended to
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The defendants’ actions may also be upheld as a proper
esponse to societal diserimination against blacks. The ma-
r - . . . .
jor“\’ avoids the merits of thig contention.

The Court does not deny that diserimination hy craft
qpions may have had a major effect on the number of black
craftsmen. The majority, however, focuses on the question
of seniority. Those affected hy the claimed diserimination
are now unskilled workers. Because of the lower court’s
determination that there was no discrimination at Kaiser’s
@ramercy plant, those unskilled workers have a seniority
ctatus which is unaffected by past discrimination. The ma-
jority then conclmies that past diserimination cannot justifyv
modification of thix untainted seniority system to prodluce
the job training ratios used.

“Where admissions te the craft on-the-job training
programs ave awchnitiedly and purely functions of =en-
ity e thal sendority Is untainted by prior diserimi-
nuiory acts the one for-one ratin, whether designed by
aevecment between Kaiser and TEWA or by order of
courl, has no fonndation in restorative justice, and its
preference Tor training minorily workers thus violates
Title V11.”

The majority’s errov is in its last step. It connects the
ratio with a change in the seniority system, but that misses
the point. Seniority wag the system voluntarily adopted by
the defendants to allocate scarce opportunities within the

give the courts wide discretion exercising their equitable powers
to fashion the most complete relief possible.”’

118 Cong. Ree. TGS (1H72, Neetion-by-Section Analysis of Equat
Buployment Opportunily Act of 1972 The standard pruposed in
this dissent would Liwit private partics more than §$706(g) limits
the judiciary by vequiving that the remedy be *reasonable.”
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black and white employee groups created by this play
Although seniority is a major tool in modurn labor 1"»‘11-1“0118‘
it is a voluntary tuol. Unions and employers may auree or;
other mothods ol allocation. T1, for example, the trainine
program had provided that fraining opportunities woul) l;:
divided among able black and while workers by {wo NODa-
rate lotteries, the majority’s error would be clear. Although
fle past diserimination auuinst blacks would not in any way
ffeet their lottery nmmbers, that would have no implica.
tions for the validity of the program. The program stands
or talls on its separation of workers into two racial pools
for assivnment to job training. The way that workers aro
theu seloeicd from within those pools is irrelevant. Admnix.
sions were not ‘“admittedly and purely functions of senior-
if¢"", they were functions of race first, then seniority. No
oihor situation vxixted before 1974, hecause there was no
<ueh fraining program bhefore the 1974 Agreement. The only
triining program that existed then made admission a fine.
tion of expericnee, nol seniority. The Claurt eannot aveid
Lo merits of the defendants’ assertiou—societal diserimina.
tion justifies this plan.

Thevelore, T am Torced to vomfrant directly the relation-
ahip belween seeiefal diserimination and Title VIL This is
hest doall with by considering two subsidiary questions:
Vay enployers conipensate employees for societal diseritni-
nation, and may race he wged as a sign ol societal diserimi-
nation?

AlLoush e frst question does ot appear to have been
posed npon in the eourls, the answer shiould be “yes'.
While (he sovermnent night 1ot he able to require that
rertoralive Jistice be done, ueither should it preveut it
Title VI prolibits only diserimination by race, sex, reli-
eion, or national origin. T other respects the diseretion of
i cmplover velgaing, There should be vo ohjection to an
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empluyer preferring, for whatever reasons, employees who
puve fneed diserimiiation. See {App. B, pp. 3la-34a].

The second yuextion is more difficult. If employers may
assist fhose vietnnizsl iy past dizerimination, may they use
pace s il Proxy for the exixtence of such diseriminalion? A
proae seceptanee of fhal proposition counld have draxtie
pffeet Mustof he ethuie gronps vepresenfed in this countey
have heen dixeriminaled awainst ot one thue or anopther, If
Americans of Irish, ltalian, Jewish, or German extraction
were allowed emplovment preferences as compensation for
undoubted past societal diserimination, Title VII would be
eviscerated.

Yet a negative answer to that question would also have
gerious implications. Acknowledged and damaging past dis-
erimination would be without a private remedy in employ-
ment training. Unless a member of a minority group could
show explicit diserimination, the laws that forbid future
diserimination by employers would also forhid corrective
action for past diserimination by others. If a large number
of the people involved are not able to show this specific dis-
crimination, then the group will be caught in the ecyecle
caused by diserimination. The future laps of the race will
be of equal length, but blacks, Latin-Americans, Asian-
Americans, and women will have to start behind the other
competitors.

In the present case the problem is clear. The history of
discrimination in the trades is a sorry record of continual
exclusion of women and minorities.”® Yet how many of the

18 Judicial findings on diserimination in crafts are so common as
to make it a proper subject for judicial notice. See, ¢g. United States
v. International Union of Elevator Constructors, 3 Cir. 1976, 538
F.2a 1012; Associated Generul Contractors of Massachusetts v.
Alshuler, 1 Cir. 1973, 490 F.2d 9, cert. densed, 1974, 416 U.S. 957,
94 8.Ct. 1971, 10 L.E1.2d 307; United States v. Wood, Wire and
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excluded workers could prove that hey had appliog g,

sl hoen velwsed crndits Jobs or traininge D Tlow mags h,.lu,r
been deferred by the knowledze ol fhetr exelinsiog flf{";e
ever attempting to il eralt Jobs! I some oirrruusi.nnm.lT
it in possible (o determine whether @ partionday persoy 11*;
beent haruted by diseriimimation, and oo previde reljap ‘:
tliad person. Here we Joow the diserimination exiajed, .'il'lJ
tistics show that it was effective, hut it is difficult to i{lpnm‘-\:
fndividual vietims. That siluation would prevail “.‘--;'ains.{
Title VII suits directly against the diseriminating uniong or
in situations similar to the one this case presents, whepe
third parties seek to compensate for the diserimination. Th,

result would be a wrong without a remedy.

Some measures to compensate for past diseriminatioyn
are provided by law currently. The federal government pro.
vides by statute a number of preferences for minorities

(loser to this case, employment discrimination law itself
imposes requirements on employers which ecan he viewed
only as compensation for racial isolation and its effects,

Metal Lathers, 2 Cir. 1973, 471 F.2d 408, cert. denicd, IDEZE
U.S. 939, 93 S.Ct. 2778, 37 LLEd.2d 398; Southern Illinois Builders
Association v. Ogilvie, 7 Cir. 1972, 471 F.2d 680; Contractors Asso-
ciation of Eastern Pennsylvunia v. Sceretary of Labor, 3 Cir. 1971,
442 F.2d 159; cert. denied, 1971, 404 U.S. 854, 92 S.Ct. 447, 30
L.Ed.2d 367 ; Local 53 of International Association of Heat { Frost,
ete. v. Vogler, 5 Cir. 1969, 407 F.2d 1047; Buchner v. Goodyear,
1972, N.D.Ala., 339 F.Supp. 1108, affd without opinton, 5 Cir. 1973,
476 F.2d 1287.

The ““home town plans,”’ favored by recent Secretaries of Labor
as an alternative to the Philadelphia-type plans, have not brought a
oreat improvement. N.Y. Times, October 16, 1977 §4, at 2, Col. 4.

19 oo Brief of the United States as Amicus Curiae, Regents of the
University of ('aliforain v. Bakke, U.S. Nu. 76-811 {arened Ot 12,
1977), Appemdix A, These programs niny he of doubtiul consiito-
tionality pending the outcome of Bakke.
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Thus, Pitle VITs requirerment {hat employment tests must
be vadidaied does not reaquire a finding that the employer
chose (he tests Lo peoslues dizeriinination, nor a finding that
(he erployer proclieed e conditions that v:mm-f] lower
llﬁnm'il}' seores on e fests, Tonstead, i rosta on a Congres-
sjomal prrpose not ta allow the effeets of past diserimination
'1“ affeet emplovment deeisions when hose effeels are not
j",},_\.-nlid:n'm]. Sitilarly, special recruiting eforts ained at
minerity gionpx. offen imposed under aflimative action
hl‘n‘,l'l'mns,'“"" ave ol eomwditicned on s <howine that the en-
ployer inteutionnlly selected the *“white®" media for recrait-
ing. Tustend, it 1s an effort to compensate for the isolation
of minority groups from the mainstream of sociely, cansed
at least in part by past diserimination.

This dissent is not the place to explore the contours of a
gocictal diserimination justification for employment or
training preferences. However, when the diserimination is
as egregious and recent as that against blacks in the erafts,
a reasonable preference in training programs should be
upheld.

IV.

A third ground for upholding the defendants’ actions is
that their program was required by Executive Order 11246,
30 Fed.Reg. 12319. This Executive Order requires federal
eontractors to take affirinative action to prevent low em-
ploynmient of women and minorities in their workforces,
starting from the assumption that most disproportionately
low employment is the result of diserimination—if not of
the contractor involved, then of someone else. I disagree
with the majority’s view that if the Executive Order pur-
ports to legalize this program, the Kxecutive Order is in-
valid. T believe, however, that the distriet court would have

2 See 41 C.1.R. § 60-2.24(e) (1976).
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o delermine whether this plan does v Faet congiog Wity
Hie requirements of (he Bxecutive Dvder. Therelor. ), i
growd T wonhl remand the ease fo Lhe distebed ey oy
further proceedines.

Lo not divagree with the miadortta s conelnsion (1, i
a confliet helween the Execntive thdee aned Tille V) exisdy
il shoenld he resolved in favor of Title VL Bt (hat wei. whiy ;
question of the allocation of power hetween the lewiq; v
and the excentive hranches o government need o e
reached, Here, the two are 1ol m conflict,

As the majority points out, affirmative action plans undey
the Executive Order have l)een held constitutional. See EE.
O v. A, & ., 3 Cir. 1977, 206 Tl VO, ff e, 1076
B Pa, 119 T.Supp. 1022, (autractnrs dssociotion (,}
Eastern Pewisyglranio v, Secretary of Lahor 3 Cir, 1971, 4
.24 159 ; Southern Lhnois Tuilders dssociation v. Ogilvie,
7 Cir. 1972, 471 F.2d 680; Afvle v. Department of Justice,
1975 D.N.J., 395 F.supp. 392, aff’d without opinion, 3 (Yiy,
1976, 532 F.24 747, Cf. Associated General Contractors of
Hassachusetts v. Altshuler, 1 Cir, 1973, 490 F.24 9, cert.
densed, 1974, 416 U.S. 957, 94 S.Ct. 1971, 40 L.Ed.2d 307,
Joyce v. McCrane, 1970 D.N.J., 320 F.Supp. 1184 ; Weiner
v. Cuyahoga Commuiity College, 1968 Ohio Ct. of Appeals,
aff’d iem., 1969, 19 Ohio St.2d 35, 249 N.E.2d 907, cert. de-
nted, 1969, 396 U.S. 1004, 90 S.('t. 554, 24 L.Ed.2d 495
(similar state plans). For a history of the Executive Order
and the response to it in Congress and the courts, see Clom-
ment, The Philadelphia Plan: A Study on the Dynamies
of Hxecutive Power, 39 U7.Chi.L.Rev. 752 (1972).

The majority seeks to distinguish Coutractors Ass'n of
Fastern Pennsylvania Dy stressing the finding there that
discrimination had existed in the industry. It should be
noted that the parties involved in that case were the con-
tractors; the groups diseruninating were the erafts nnions.
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opinion is in faet directly in point in thal respect be-
velved actions of the non-discriminating parties.?

The 0P
anse b

The legal situation has changed significantly since that
ppinion: (‘onuress hios i.rup:iir-ill_\'_s_-xt-nq:lm! i Fxeculive
(riler from the eonsiraints of 'l.‘H,Ie- VI See Comment,
The Philadelphi .P];n)n: A Siuu_l_\' m_l‘lln Dynanies Uf Exoen-
five Power, A0 LR L Rev, 723, TH1-57 (1872), .(‘un;__';?'pss
Qi s throneh hiree aetions 1:‘1[(.*:1. during consideration
of e Tyual Bmplovment Opportunity Aet of 1972, Pnb L,
92-261. At that time the regulations requiring affirmative ac-
tion in the form of goals and timetables had been in effect
for several vears. The “‘Philadelphia Plan”’, the subject of
the Associated Contractors decision, had been in effect for
three years.

The legislation oviginally presented would have trans-
ferred the entire Executive Order enforcement program to

2 The plaintiffs in that case were a contractor’s association and
several intervening contractors. The unions, against whom the
findings of exelusionary practices was lodged, participated only as
amici. Thus, the contractors were in the same position that Kaiser
finds itself in here.

22 The predecessor of this Executive Order was mentioned in the
1964 Act in a section dealing with necessary reports, § 709(d), 42
U.S.C. § 2000e-8(A) (1970). Tt could be argued that the Order was
protected by § 1103, 42 U.S.C. § 2000h-3 (1970), which is a saving
clause for then existing authority tor federal action.

Tt could also be argued that the rejection in 1969 of the so-called
Fannin Rider demonstrated Congressional approval of the Execu-
{ive Order. The Comptralter General bad declared the Philidelphia
PlastilTesal on thie gramud that if Tackos] standards needed Lo vomply
with eules resulative eoripetitive hiddine. Nenator Fannin titre-
duced a rider to an appropriations bill which would have denied all
fends for any eontracts held illegal by the Compteniler Gereral.
The debate wwade clear thal the Pliladelplia Plan was the fargel
#f the Ridler. Noe ol The Philadelplia Plan, infra, T47-50,
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the B.E.O0.C, {'ouwress clinnated that provision by
ameunduient oifered by Senator Saxbe. In sn |
amerudment, the Senotor <inted:

an
Phort of the

Tt haws heen the cands and timetables<" aparone], o
s nuigque to the OFCCT elfurts in equal employy,
coupled with extensive reporiinge and moniforiye
gothures that has viven the promize ol equal o v
opportunity @ new eredibility.

llll(_'h
tent,
1114
nplovineng

_le ]_‘}.‘it_'lftll'i\."t" (hrder prowran sliould nal P8 COnFigse)
witl the Judieial remodies for proven <l|.~¢:'ri!||in;1t'1n1
which undold on o lualted and expeusive l'zlm»ul»\j-gilg:\

hasis. Rather, affirmative aetion ineoas that all (i-f.\v(.l-‘n_
ment contractors mst develop provvains t insare hyt
all share equally i the jobs generated by e 1edepg)
Govermnent's =pending. Proof ol overt dizeritningiog,
is not required.
118 Clong.Rec. 1385 (1972). Another amendment which
would have had substantially the same result as the original
langnage was rejected by Congress. 118 Cong.Ree. 3367-70,
3371-73, 3959-65 (1972).

The most telling action was the rejection by the Senate
of an amendment to § 703(j) of Title VII, offered hy Sena-
tor Erviit. The Ervin amendment would have extended that
sectlon to read:

Nothing contained in this title or in Erccutive Oider
No. 11246, or tu tiiey other low or Ewecutive Order. hail
be interpreted to require any emuployer ... to wrant
preferential irealment to any mndividual. ... [Kmphasis
added.]

118 Cong.Rec. 1676 (1972). This amendment was viewed
and Jdebated as an attack on Philadelphia-type plans. See
118 Cong.Reec. 1664-G5 (1972) (Sen Javits).*

28 Qonator Javits made clear the connection between the Phila-
delphia Plan and the Ervin Amendment:

“First, it would undercut the whole concept of affirmative action
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Finally, the section-hy-#cvetion analysis of the mmmendments

undertaken by the Senate Subeonuuitiee on Labor pro-

gided:

Tn any area where the new law does not address itself,
or in any areas where a specific contrary intent is not
indicated, it was assumed that the present case law as
developed by the courts would continue to govern the
a,pplic-abﬂity and construetion of Title VII.

gyheonnu. on Labor of the Seanle Comm. on Labor and
puldic Welfare, Lewislagive Thstory of Fqual Fuployinent
Uppm't‘nnil')' Act of 1972 at Ts1 (1972), With {he Jecision
in Cosbroelors Associeiirn hefore 1, there ean be little ques-
tion that whatever was the status of that opinion before
1972, Congress ratified the Philadelphia Plan as consistent
with Title VII.

The distriet court did not pass upon the validity and
applicability of the Executive Order. There is a question
whether Kaiser’s extensive recruiting efforts before 1974
completely satisfied the requirements of the Executive Or-
der. See 41 C.F.R. § 60-2.1 ¢f seq. Furthermore, the regula-
tions promulgated under the Kxecutive Order disclaim any
intent to impose a “‘quota.’” 41 C.F.R. § 60-2.30. It the ma-
jority is right about the effect of Title VII on this litiga-
tion, apart from considerations of the Executive Order, then
the disavowal in the regulations of quotas might be read in
the same way. Those questions require the consideration of
the trial court. Therefore, if T accepted the majority’s posi-
tion that Title VII, apart from the FKxecutive Order, pro-

as developed under Executive Order 11246 and thus preclude
Philadelphia-type plans.”’

118 Cong.Lec. 1665 (1972). The Contractors Association decision,
which upheld the Philadelphia Plan, was printed in the Con-
gressional Record at Senator Javit’s request.
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hibited the conduet in question, I would «till vacate the dec
sion and remand it for lurther procesdings.® !

V.

CReverse diserigination™ s o question of wreat AT P
coneerin TE has spawned an extensive hteratwre, nnd g
headedd debates, some hetween forisr allies = 1) {g 4, h‘tr;;.
Blinge question. The color blned constitition, s p’lnql_lt'nl‘h'
inveled by the frst Justice Harlan, has wrent appeg). 4-’\
person’s coloy shonld ot he velevant To most decisions, Pl
(fourt knows that acceptance of that prineiple did not come
casily. At this stage in the history of eliminating racig)
discrimination, the use of a racial criterion because it iq
“henign’’ pulls us perilously close to self-contradiction. Byt
in spite of our newly adopted equality, the pervasive effeetg
of centuries of societal diserimination still haunt us. Kaiser

2 Tf on remand, the districl court were to conclude that the
Executive Order was not violated by this plan, then a econstitutional
guestion might arise about the validity of this federal action. Of
course, I express no opinion on the merits of that constitutional
question. See United Jewish Organizations of Williamsburgh v.
Carey, 1977, 430 U.3. 144, 97 8.C't. 996, 51 L.EdA.2d 229; Califano v,
Webster, 1977, 430 1.8, 313, 97 S.Ct. 1192, 51 L.Ed.2d 360; Bakke
v. Regents of the University of California, 1976, 18 Cal.3d 24, 132
Cal.Rptr. 680, 553 P.2d 1152, cwaiting decision, ... US ..., 98
S.Ct. ..., 93 L.Ed2d ... {Argued October 12, 1977).

% Among the more interesting treatments of this question are R.
Dworkin, Taking Rights Seriously 223-39 (1977) ; N. Glazer, Affir-
mative Discrimination (1976) ; Brest, Foreword: In Defense of the
Antidiserimination Prineiple, 90 Harv.L.Rev. 1 (1976); Ely, The
Constitutionality of Reverse Racial Diserimination, 41 U.ChiL.
Rev. 723 (1974) ; Fiss, Groups and the Bqual Protection Clause.
5 J.Phil. & Pub.Aff. 107 (1976) ; Fiss. A. Theory of Fair Employ-
ment Laws, 38 U.Chi.I.Rev. 235 (1971); Kaplan, Equal Justice in
an Unequal World: Equality for the Negro—The Problem of Spe-
cial Treatment, 61 Nw.L.Rev. 363 (1966).
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and the United Steelworkers songht in a veasonable manuer
1o penteldy some of those cifcefs in employvment practices,
Thelr aelions may ar mav not be just {o all its emplovees;
(hey MY OF 1Ay vol be wise; hut 1 helieve they are legal.
Pherelore, 1 respuetfully dissent.
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hibited the conduet in question, I would ~till vacate the decj
. . i . : cl-
sion and remand it for turther proceedings.* :

V.

SReverse disertimination™ is o guestion of orent CUFTEg
concern, 1t s spawned an extensive literatove, an Ctsng
hoenled debates, sowe belween forier allies=™ [t g 4 h‘uI.L
]‘.lin;._l: {l]flf,\{[i(al]_ The color Bl constititdion, = "'I"'lll‘”l”\'
invoked by the first Justice Tharlan, has wrent appey). Jl\
person’s color should not be relevant to most decisions, Thig
(fourt knows that aceeptance of that principle did not come
casily. At this stage in the history of eliminating raeiy)
diserimination, the use of a racial criterion because it ig
“henign’’ pulls us perilously close to self-contradiction. Byt
in spite of our newly adopted equality, the pervasive effectg
of centuries of societal digerimination still haunt us. Kaigep

2 Tf, on remand, the district court were to conclude that the
Executive Order was not violated by this plan, then a constitutions]
guestion might arise about tlie validity of this federal action. Of
course, I express no opinion on the merits of that constitutional
guestion. See United Jewish Orgunizalions of Williamsburgh v.
Clarey, 1977, 430 TS, 144, 97 S.Ct. 996, 51 L.Ed.2d 229; Cualifano v.
Webster, 1977, 430 T.S. 313, 97 8.Ct. 1192, 51 L.Ed.2d 360; Bakke
v. Regents of the University of Californic, 1976, 18 Cal.3d 34, 132
Cal.Rptr. 680, 533 P.2d 1152, qwaiting decision, ... TS ..., 98
S.Ct , b3 L.Ed2d ... (Argued October 12, 1977).

% Among the more interesting treatments of this question are R.
Dworkin, Taking Rights Seriously 223-39 (1977) ; N. Glazer, Affir-
mative Discrimination (1976) ; Brest, Foreword : In Defense of the
Antidiserimination Prineiple, 90 Harv.J.Rev. 1 (1976) ; Ely, The
Constitutionality of Reverse Racial Discrimination, 41 U.Chil.
Rev. 723 (1974) ; Fiss, Groups and the Kqual Protection Clause.
5 J.Phil, & Pub.Aff. 107 (1976) ; Fiss. A. Theory of Fair Employ-
ment Laws, 38 U.Chi.L.Rev. 235 (1971) ; Kaplan, Equal Justice in
an Unegual World : Bquality for the Negro—The Problem of Spe-
cial Treatment, 61 Nw.L.Rev. 363 (1966).
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and the United Steelworkers <oughl in a reasonable manser
jo remedy some of those effeet= in employment practices,
Pheir netions may or may not hi: gnst to all its etployees
Jhey may ot Ay ol he wise; hut T helieve they are legal.
Therefore, I respectfully dissent.
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APPENDIX C

Briax F. Weser, Individually and on behalf of all othe,
persons similarly situated, Plaintiffs-Appellecs
)

v.

Kaiser Aromisum & CrEMICAL CORPORATION and
Ux1rEp STEELWORKERS 0F AMERICA, AFL-CTO,
Defendants-Appellants.

No. 76-3266.

United States Court of Appeals,
Fifth Circuit.

April 17,1978,

Appeals from the United States Distriet Clanrt for the
Fasiern Districet of Lonisiana ; Jaek M. Gordeon, Judge.

ON PETITIONS FOR REHEARING AND PETITIONS
FOR REHEARING EN BANC

(Opinion Nov. 17,1977, 5 Cir. 1977, 563 1.2d 216).
Before Wispon,” Ges and Fay, Circuit Judges.

The Petitions for Rehearing are DENIED' and the
Court having been polled at the request of one of the mem-

# Wisdem, J., dissents from the denial of Petition for Relvavinge
for the reasnns stated in his dissenting opinion at 563 1.2 23708

Per CURIAM :

1 On rehearing it is snepested that our guotation from the panel
opinion in Curter v. Guilugylier, 452 F.2d 815, 324 (8th Cir. 1071) is
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pers of the Court and a majority of the Cirenil Judges who
re in recular active serviee not having voted in faver of i,
A '“19 a5 [Pederal Bules of Appellate Procedure ; Loeal Filth

f'!]?i-c]]jt Rule 12) the Petitions For Relvearing ln Bane are
aﬂﬁU DENILED.

inappropriate since the en banc court, 452 F.2d 327 et seq., in fact
instituted a modified minority hiring quota on rehearing. Carter,
however, was a case in which past racial disecrimination in hiring
at the ““plant’’—in that instance a fire department—uwas established.
Our case is the contrary, and we are not persuaded that the en bane
determination there is at varianece with our decisien here. At all
events, we agree with the quotation as applied to our context,
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APPENDIX D
SUPREME COURT OF THE UNITED STATRES
No. A-1103
Uxtrep SreELwonknrs or AMERICs, AFL-CIO-CL(,
V.
Briax F. Weser, Erc., Er AL.
Order Extending Time To File Petition for Writ of Certiorari

Urox Cownsiperatiox of the application of counsel for
petitioner,

Ir Is Orverep that the time for filing a petition for writ
of certiorari in the above-entitled cause be, and the same
is hereby, extended to and including August 15, 1978.

/s/ Lewis F. Powern, Jr.
Associate Justice of the Supreme
Court of the United States

Dated this 5th day of July, 1978,
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APPENDIX E
gUPREME COURT OF THE UNITED STATES
No. A-1103
UNITED STEELWORKERS OF AMERICA, AFL-CIO-CLC,
v.
Brux F. Wessr, Evc., Er AL,
Order Further Extending Time to File Petition for Writ of Certiorari

Urpox Coxsmerarion of the application of counsel for
petitioner,

Ir Is OrnerED that the time for filing a petition for writ
of certiorari in the above-entitled cause be, and the same
is hereby, further extended to and including September 14,
1978.

/s/ LEwis F. PowgLr, JE.
Associate Justice of the Supreme
Court of the United States

Dated this 9th day of August, 1978.



