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IN THE SUPREME COURT OF THE UNITED STATES

_________________ %
-PARENTS INVOLVED IN
COMMUNITY SCHOOQLS, ;
Petitioner

V. ¢ No. 05-908
SEATTLE SCHOOL DISTRICT
NO. 1, ET AL.
__________________ %

. Washington, D.C.

Monday, December 4, 2006

The above-entitled matter came on for oral

argument before the Supreme Court of the United States
at 10:01 a.m. -

APPEARANCES :

HARRY J.F. KORRELL, ESQ., Seattle, Wash.;-on behalf

of the Petitioner.

© GEN. PAUL D. CLEMENT, ESQ., Solicitor General,

Department of Justice, Washington, D.C.; as
amicus curiae, supportiné the Petitioner.
MICHAEL F. MADDEN, ESQ., Seattle, Wash.; on behalf of

the Respondent.
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.é ROCEEDTINGS
— ©(10:01 a.m.)
CHIEE’JUSTICE ROBERTS: We'll hear argument
firstrthay in O5f9Q8, Parents Involved iﬁ Cdmmﬁnity
-Schools versus Se;ﬁtiéuéchobl Distriét’Number 1.
‘Mr. Korfell.
ORAL ARGUMENT OF HARRY J.F. KORRELL .
| ON BEHALF OF PETITIONER
MR. KORRELL: Mr. Chief Justice,’énd may it
please the Court. |

In an‘effort to achiéye its'desifed racial
balance in its popﬁlgf”high schobls,_the Seattlé school
district denied,oVer 300 children, thh'white aﬁd
minofity children, admissioh to their chOéen schools
solely because of their race and without any
individualized ébnsiderétion. This strikes at the heart
of the Equal Protection Clause which commands that
Government treat peoplé*as“individuals( not simply as
members of a raéial class.

This funéaﬁéhtél‘equai protection principle ‘
was relterated in Grutter and in Gratz. The central
question in this case is not, as the school district and
many of its allies suggest{ whether integration is

important or whether desegregation 1s compelling. The

central gquestion in this case is whether outside of the
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remedial context, diversity defined as the school

district does, as a white/non-white racial balance, can

" be a compelling interest that justifies the use of race

discrimination in high school admissions.
. ' JUSTICE GINSBURG: Mr. Korrell --

JUSTICE KENNEDY: Do you disagree in general .

with the Solicitor General's brief? Do you agree in

general with the brief submitted by the Government or do
you have differences with it in its approach?i

“MR; KORRELL: Jnstice Kennedy, we -- we
agree mostlf with the SolicitoruGeneral's brief. FI'

believe the Solicitor General might take_akdifferenf

position on whether race neutral mechanisms can be used

to accomplish race specific‘purposes.

JUSTICE KENNEDY: Well, I can —-

- MR. KORRELL: But that's not an issue the-
court needs to reach in this case.

JUSTICE KﬁﬁNEDY: Well, it, it is a‘point‘
that I, I'd like both nim and you to discuss at some
point during'your argument. If -- can you use race for
site selection? When you have,vyou need to build a new
school. There are three sites. One of them would be
all one race. Site two would be all the other race.
Site three would be a diversity of races. Can the

school board with, with the intent to have diversity

4
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pick site number'B?

MR. KORRELL: Justice Kennedy, I think the
answer turns on the reason that the schools havg the
raoialvcompositions that they do.

| JUSTICE?KENNEDY# It -- there's -- well, we
can have all kinds of different hypotheticals, but
thére’s tesidentiol‘houéing'segregation; énd it Wants;
it‘wants, the board wants to have diversity.

MR.;KORRELL: 'Your Honor, our position is
that if, if the resulting -- if the racial composition
of those schooloviS‘oof thé resﬁlt‘of'past de jﬁfé
segregation -- o

JUSTICE KENNEDY: No. if is a new schooli
It's a new school. - h |

'MR. KORRELL: In that case, Your Honor,
Parents' position is that the;G0veroment can't be in the
pooition of deciding what right racial mix is.

JUSTICE KENNEDY: So it'd have to take the
three sites, all of them in the hypothetioal( all of
them equal, and just flip a coin, becauée otherwise it
would be using a -

MR. KORRELL: Your Honor, obviously it is
not the facts of the Seattle oase. In the hypothetical
Your Honof posits, perhaps the -right analogy 1is
something similar to the, a redistricting cases. Where

5 )
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a court could look at see'whether the racial motive was

a predominant factor as opposed to -- JUSTICE KENNEDY:

No, no. The school board says we want, right up'front,

we want racial diversity in our new schools. Illicit.

under'the Fourteenth Amendment in your case?

MR. KORRELL: Your Honor, school districts

- can do many; many things through race neutral means that

‘they could not do with race discrimination.

JUSTICE GINSBURG: But can théy -ha\}e;a'face
cdnscious objective? I think that that's the quéstidnr
that JUstiée Kenﬁedy is éékiné’you, and i donft‘gét‘a
cléér anSwer.rrYdu‘say;you cén;f‘uée a racial means.  
But cah'yOuvhaVe a‘ra¢ial objective? That is, you want.
to achiéve balanCe infthe schéols. ~ | ‘ ‘;

MR. KORRELL: Justice Ginsburg, our position

is that that is prohibited by the Constitution

absent past discrimination.

JUSTICE SCALIA: You would object, then, to

magnet schoolé? You would object to any system that is

deSignedfto try to cause people voluntarily to go into a
system‘that is more raéially nixed?

‘MR. KORRELL: JusticeVScalia, our objection
to the Seattle program is %hatmit is not a race neutral

means.

JUSTICE SCALIA: No, I understand. But I'm

6
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trying. to find what, you know, the outer limits of yoﬁr
Contentioﬁs are. It doesn't séémito‘me that yOur‘briefs
indicated that yoﬁ w‘ouldv object toisomethi}ng Tike magnet

schools. The -- éven if one of the purposes,of those

'schools is to try to cause more white students to gb to'

échbolé that are predominantly non-white. Tt's just
voluntary,\i méan; bﬁt the object is Eo achieve a
greaterAracial mi#.

- MR. KORRELL: ~Your Honor, we 'Aobvject to
the -- 1f that's the’soie gbal of a school district
absent past discriminaﬁion;iwe objé&t."éut ﬁhat'kiﬁd ogA
ﬁybbthetical‘situétibh ish'tjeVen néceésary‘for the 
Cburt to reach. |

o | JUSTICE SCALIA: I understand.

JUSTICE KENNEDY: Well, it may not be

‘necessary for you but it might be hecessary for us when

we write thevcase;' We're not writing just on’ a very
factfspeéific issue. Of course, the follow-up question;,
and.thé Solicitdr General can address it tob, is this:
Assuming Some race-conscious meaéﬁres are permissible to
have diversity, isn't it odd to say you can't use race
as a means? I mean, that's the next queséion. That

may, in fact, be why you give the -- seem to give the

t

answer that you do. You just don't want to embrace that

-contradiction.

7
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MR. KORRELL: Your Honor, it is certainly -

difficult if race -- if racial balancelcan be a goal of

government, then it is more difficult to defend a racial

balancing plan as unconstitutional, or to attack one as
JUSTICE KENNEDY: That is true.
MR. KORRELL: And this Court has said
repeatedly that racial balancing is unconstitutional.
JUSTICE SOUTER: Well, we have said it

repeatedly in contexts different from this,' IAmean, the

' paradigm context in which we made remarks to that

effect, stated that, are affirmative action cases. The

13 bpoint'of the affirmative action‘case is that some

o

14

15

16
17
18
19
20
21
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24

25

criterion which othérwisé‘woﬁld be the éppropriate

criterion of selection is being displaced by a racial

‘mix criterion. That is not what is happening here.

This is‘not‘an‘affirmative'action case.
| 'SO why'should the staﬁements‘that have been
made‘in these entirely different contexts necessérily
decide this Case?
MR. KORRELL: Justice Souter, we disag;ée"
that the analysis in the Grutter and Gratz cases is
entirely differeﬁt from the analysis in this case.

r

JUSTICE GINSBURG: But don't you agree that

- those cases left someone out of the picture entirely

3
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out of the‘system,‘and I think theré have been Court of

.Codrt has not had a case like this before. I disagree,

12

wthatbhevwantéd to go to. Similarly, in our case, with

(Mﬁcml~SuMedithmlevmw
because‘We were talking ébout a seleétioh of one person
or another? AThé word "sorting" has been used in this
context.because evérybcdy gets to go to‘school,_ Indeéd,.

they are required to'go'tb school. S0 no one gets left

‘Appeals judges who haveknoted.,kWe have never had that

" case before, not like the affirmative action cases.

MR. KORRELL: Your Honor, I.agree that this S

howe&érr that‘itvs,not like the Grutter or Gratz

decision.‘ The plaiﬁtiff in Gratz, as the Court‘is

.

aware, attended the University’of Michigan‘at“Dearbdrn.

He got into a school. He didn't get into the school

the plainfiffs, théy wanted to go to their préférred.
séhools, schools that the school district acknowledges
provided different éducational opportunities, préduCed '
different‘educational_outcdmes, and theykwerejpreferable
to,the‘parénts aﬁd children who‘wanted to'gof‘

JUSTICE SCALIA: Why do you agree that thi;i
is not an éffirmative action case? Is it not? Wherein
does it différ? I thought that thé‘schoolbdistrict was
selécting some people because they wanted é certéin
racial mix in the schools, and were taking the

affirmative action of giving a preference to students of

9
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a certain race. Why isn't -- why doesn't that qualify

as affirmative action?

'MR. KORRELL: If that's what affirmative

“‘action is, Your Honor, then --

JUSTICE SCALIA: Well, I don't know what

. else it is. ‘What‘do_you think it is fhatvcauses you to

seemingly accept the characterization that this is not

it?

MR. KoéRELL: Yoﬁr Honor,‘perheps I
misspoke. I didn't mean to_accept the eharaeterization
£hétthis;case‘is:net}et all‘4;"u - R |

s 'vJﬁSTICE‘SOUTERE “Let me}help you out by
ktéking'yeu back té ijQUeStion.’ Qne of the B
Charaetefistiee,of the affirﬁétiﬁe eetien caees Was:the

displacement of some other otherwise generally

: acknowledged relevant criterion such as ability as shown
in test scores, grade point averages,‘thihgs'like that;

~and that‘was~a characteristic of those‘caseS.‘k

It is not:e charaCteristiekof this Case; aé
I understand it. k
. MR. KORRELL: I'm not sﬁre that's exactly
right, Your Honor. In this case, thevsehoolvdietrict
admitted‘in the response to request for admissione that

had the identified children,been of a different race,

- they would have been admitted into the‘échools.

10
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JUSTICE SCALIA: I thought there”was a
ctiterion,here, andrthat is; you can go to whatever
sohool yoﬁ'want You are allowed to go to a certain
choice'of SChool.‘ The crlterlon was your ch01oe.
| » MR.'KORRELL: &ustlce Scalia, you re rlght

And there's another criterion which I think is‘getting

" to Justice --

JUSTICE SOUTER: Well, when you state

Justice Scalia is right, you are assumingitI'think as’

your,btiefsassumed,fthatjthe definition of the’benefit

to be received here is the active choice, not the

provision of an education.

Now the actlve ch01ce may be of value. I do

‘not suggest that it is not. Clearly the school dlStIlCt
gthlnks it does or it wouldn' t provide ch01ce  But it is

‘not the entire benefit that is being provided, and the

principal benefit is the education, not the choice of

'schools.’ Isn't~thattoorrect?e

MR. KORRELL: Your Honor, they are both

‘benefits. I would point Your Honor back to this Court's

decision in Gratz, where the same analysis would apply.

And if Your Honor's analysis is correct, that would

- mean, I think, that the Gratz case would have been

decided differently.

JUSTICE BREYER: But I think that the point

11
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‘person can't get the benefit of that.
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that Justice Souter is trying'to make, as I understand m

it, i1s of course there are: Similaritles to Gratz, they

h“51milarity in Grutter or the dlfference in Grutter and
Gratz is that you had to prod a. school that was supposed
~to be better than others, that. the members of that
lsChool,'theIfaculty and the administration tried]to makec’

it better than others. It was an elite merit selection

-

academy. ,And‘if‘you,put the'black person in, the white

“Here we have no merit selection system.‘

Merit is not‘an.iSSue. The object ofxthe people who‘ruh
this place is not to create a school better thah others,

‘lt is to equalize the schools That s in prlnCiple and

in practice, if- you look at the numbers, you see that

‘the six schools that were at the top,'their position

would shift radically from year to year, preferences was

~about equal among them. They‘have-the same curriculum,

ithey have similar faculties, and I don't think‘anyone

can say either in theory or in practice, that one of

these schools happened‘to be like that prize of

University of Michigah, a merit selection»system.' That,

I think, was a major difference~that he was getting at,

why is this not the same kind of thing? That was at

issue in Grutter and Gratz. . Now what is yoﬁr reSpenSe

1z
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to that? -

- MR. KORRELL: Your Honor, we have séveral

responses. vThe‘first,is‘thatithe premiSe‘of Your ’,’

Honor's question is that the schools are in essence

‘fﬁngible for purposes of providing a‘high.SChool»

education. ~And I would dlreot Your Honor “to the

; biStrict Court judge S dec181on, a footnote in the

decision in which she acknowledged that the schools were

‘not of,equal quality, that they provided different

levels_of educatlon

e JUSTICE SCALIA.> of oouhse they re notm
Thatfs why some of them were oversubscrlbed. That s why
others were undersubscribed,

' JUSTICE BREYER: T didn't say that they

were. What I said was that the object of the school

board. and the admlnlsterlng authorlty was to make them

‘roughly equal. I oald that in terms of currlculum and-

faculty, they're about roughly equal. And ln‘terms of
choioe; what you.see iska wide variation in choice by

those who want to.go as to which is their preference

~among six schools over a period of five years.

And that suggests a rough effort to create
the equality, not an effort as in Michigan, to run a
merit selectionVSystemf

MR. KORRELL: I agree with Your Honor that

13
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there's not a merit selection system in --

»JUSTICE‘BREYER:' Fine. Now the question is, .

'fwhy doesn't ‘that fact that'this is not a merit selection

‘system put a dlfferent klnd of thlng, a sorting system

or a system deSLgned to m\: ‘aln a degreeuof

‘integratiOn, why doesn't théﬁsdifference make a

MO

difference?
MR. KORRELL: Your Honor, I think that the
fundamental command of thé Equal Protection Clause is

that government treats as 1nd1v1duals, not as members of

- a rac1al ~group. And that command I don t thlnk is
suspended because of the ndture of a school S ddmlSSlOnb
: process. That rlght is still possessed by the

~lndlv1dual students, and if a student is entltled to be

treated as an individual‘as‘opposed‘to a member of a
racial group at a university level, itls Parents'

position they are entitled to that same protection at

the high school level;

JUSTICE GINSBURG: Mr. Korrell, before your
time runs out,ylldid Want‘to clarify something about the
standing of the plaintiffs here. ‘ |

Do 1 understand correctly that none of the

parents who originally brought this lawsuit have

~children who are now pre-ninth grade, but that

newcomers, people who recently joined, do have children

- 14
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of pre-ninth grade age?

MR. KORRELL: Your Honor, that is mostly
i

correct. There is also‘a family that joined the parents

aséociation baCkAin 20001that has a child in seventh
grade, that will be approaching high school by thé"timé
this Court decides the case.’ |

CHIEF JUSTICE ROBERTS:"But\the lawsuit was
originally brought by a corporate entity, correct?

MR. KORRELL; That's correct, Your Hénor.

CHIEF‘JQSTICE ROBERTS:‘ Not by,in&ividual~
parents. |

MR. KORRELL: That's CorréCt;

JUSTICE GINSBURG: »But you don't dispute
that membership, for standing purposes, the memberéhip
is what counts, not the association but the nembers?

MR. KORRELL: Your Honor, my understanding
of the Court's jurisprudence on associationél standing

is as long as a member of the association has standing,

.then the association has it. We submit that that has

been establishéd by the complaint, the interrogatory
responses, and -- N

JUSTICE GINSBURG: Well, if it is a member,
jurisdictional questions generally, don't we go by what

the membership was when the complaint was filed and not

what 1t has become in the course of the litigation?

15 - -
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MR. KORRELL: I don't think that's right,

Your Honor. We cited to the Court the Pannell case, the

“Associated Genepal Contractors case, and Roe versus

Wade,fall of which look at'post—filing factofs to --
| . JUSTICE GINSBURG: Yes, but the‘transaction’
case situation is different.

" MR. KORRELL: Yoﬁ‘re right} Yoﬁr Honor; none
of those were class action cases. Eannell and‘
Associated General Contractorsﬁwere association cases
mu¢h like this one. Roe, of course, was individual
plaintiffs.‘ | | | |

JUSTICEVSTEVENS: I have a queétioﬁ. Doeé
the record tell us, the 300 people who have failed to
get into the schools they‘wanted, the racial coﬁpoéifion
of that group-? .

MR. KORRELL: If does, Justice Steﬁens. The
record‘showé that 100, roughly 100 students who were
denied admission to,théir preferred schools were
non-white and‘roughlyVZOO who were denied admissiOn’were
white students.

If there are no further questions, Mr. Chief
Justice, I will reserve the balance of my time.

CHIEF JUSTICE ROBERTS: Thank you, Coﬁnsel.

General Clenent.

ORAL ARGUMENT OF PAUL D. CLEMENT
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ON BEHALF. OF THE UNITED STATES AS AMICUS CURIAE
SUPPORTING THE PETITIONER
GENERATL CLEMENT:~ Mr. ChleffJustice, and may

it please the Court:s— ! o ' o

Respondents assert an interest in,addressing
the most racially isolated schools in the district, yet

their plan does not address the two most rac1ally

concentrated high schools in their district. They
likewlse have certain“interests‘in diverSity, yet their
plan does not dlrectly address dlver81ty other than pure

rac1alfd1Ver5lty, and they do nothlng to assemble the'

kind of critical mass that was at issue in the Grutter

case.

In'tact,'if you look at the‘program;and howh
it operates in practice} the triggering critical mass
for the use of the racial tie breaker is when a
student -- when a school has less than 25 percent white
students or when it has lesssthan 45 percent non—white’
students. There is nothing in—the record or in social
science that snggests that there's a radical difference
in the critical mass based on the race of the students.

Of cqgrsgmghat’explains that difference in.
the triggering critical mass of white studentS“versus

non-white students, the answer to that does not lie in

educational theory, the answer lies in the demographics

17
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of the district. The district happens to have 25

percent more non- white students than white students, so -

they trigger the race tie breaker at a. different pOint

under those Circumstances

"With all respect to respondents¢ theranswer ‘ “7;%

to how this program works lies not in diversity but in

demographics. They are clearly working backwards from

the overall demographics of the school district rather

than working forward to any clearly articulated a
pedagogical role.

CHIEF JUSTICE ROBERTS Counsel, if I could

clustering, from the consideration of race in this case°
GENERAL CLEMENT: Well, Mr. Chief Justice, I
think that those decisions are different primarily
because the'resulting decision is not a racial
classification; And:if you think about it, when you had
an oVert racial‘ciassification, like you clearly do in;'
these cases, then you naturaily ask the strict scrutiny.
questions and look for a compellingfinterest.> If
instead you start with a‘racewneutralogovernment action

that doesn't classify people directly based on race,

then I suppose you could try to do some kind of

Arlington Heights-Washington Davis type analysis.

18
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_ JUSTICE KENNEDY: Well, what would you do

with strategic site selection in order to create racial

diversity?

GENERAL CLEMENT: Well, Justice Kennedy, I

think --
JUSTICE KENNEDY I mean, that's eXpressed
and principal purpose. You know the hypothetlcal

. GENERAL CLEMENT: Okay.k And Justice

easy for purposes of the hypo to say the sole reason was

for race. 1In the real world, in fact T can't 1mag1ne

concerns about the overall educatlonal'beneflts And I
thlnk that's 1mportant. The reason I start wtth‘that
preface is because when you have mixed motives and a

variety of factors I think you'd be unlikely to strike

down that kind of motive.

JUSTICE KENNEDY : Are.you‘suggesting there

was no consideration of overall educational benefits in
this plan?

GENERAL CLEMENT: No, Justice Stevens. I'm

saylng you start at a different departure poihtkwhen you

-

have an express racial classification. I think I'm
trying to answer Justice Kennedy's question about what

if you have a sort of a race-conscious goal at some

19
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level and that's why you select a partlcular 51te or you
decide that you're gorng to 1nvest in magnet schools and
- want to put a nagnet school “in a partlcular school

district. My humble pornt is 51mply that in the real a

World‘I thlnkmyou re unllkely to have.the‘pure rac1aln't
motlve‘type objective;.rl woulo say that -- ' l”

| JCSTICE GINSBURG: Supposeiit was faculty,
and the schoolldistrictvmakes a deliberate effort to

have members of the white race and members of other

vraces represented in‘~?:on the faculty‘of*every school,
‘so you won't have one school with all white teachers, so
chat youfll haveva mlx,.and that s Qthe expllc1t
;That‘s thelr objectlve and they re us1ng a rac1al

»crlterlon crlterlon to get there

Would that be lmpermlssible, to have a mix
of teachers in all the schools?

GENERAL CLEMENT: Well, Justice éinsburg, I

"think if what they wanted to do is have an mix of

teachers that might be okay. If they’re‘going-to start

assigning teachers to particular schools and have sort

~of racial quotas for the faculty at various schools, I

think that crosses a line.
4 “ ' .

JUSTICE GINSBURG: Well, what would be okay?

‘How would you get there other than having -- the point

I'm trying to make has been made by others. Let me read
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 from Judge Boudin's decision. He says: "The choice is

’between openly u51ng race as a crlterlon oxr conceallng e

If you want to have an 1ntegrated school and

you site the schools dellberately to achleve that

objective, lt‘s very hard,for me to see how you can have

a racial objective‘but a nonracial means to get there.

GENERAL CLEMENT: Well, with respect,

Justice Ginsburg,-I think there‘s a‘fundaméntal
difference between how the Same intent with two
programs,'there's'a fundamental difference‘if one of '

‘ them necessarlly cla551fles people on the baSlS of thelr

skin color and the other does not.o

JUSTICE SCALIA: General Clement, is there

anything unconstitutional about desiring a mingling of

the races and establishing policies which achieve that

result but which do not single out individuals and

"dlsquallfy them for certaln thlngs because of thelr

'race? Is there anythlng wrong w1th a pollcy of wanting

to;have racial mix?

-

GENERAL CLEMENT: Justice Scalia, -we would

take the position that there's not and that there's a

fundamental difference between whether or not the policy -

mahages to avoid classifying people on the basis of

their race.
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JUSTICE KENNEDY: At page 7 of your brief

:intéreSt in reduCiﬁg'minority isolation." If I put a
‘period‘in there,‘then:I‘Woﬁld.get to‘my strategic site

;selectioﬁ, aﬁd I stilllhéven‘t got your answer on that.

You don't put a period there. You say: ". .have an

unquestioned interest in reducing minority isolation

through racerneutral means." ~And this brings up this

same question Justice~Ginéburg had.: Isn't ityodd

jurisprudence where we have an objective that we state

in one set of terms but a means for achieving it in

another set of terms, unless your answer is that =

~individual classification by race is, -is impermissible,

but_other, mdré erad measures based‘on),with a‘racial
purpose are all right?

GENERAL CLEMENT: I think that's ultimately

the answer, Justice Kennedy, which is there's a

fundamenta1 differénce bétween classifying peoplé and
having the real world effect. I mean, in this case
don‘t‘foréet that there were 89 minority'studentS‘that

wanted to attend Franklin High School. They could not

solely because-of‘their race. At the same time, every
white student who applied to Franklin High School was
allowed in solély base would on their réce.

JUSTICE KENNEDY: And what is the answer to

22
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my strateglc site selectlon hypothet1cal°

GENERAL CLEMENT We would say that s flne

We would say that that lS perm1551ble, for‘the,school to 
- pursue that

Just to get back though agaih,hwe say that‘,'bl

that av01d1ng rac1al isolation 1s ~—‘I just want to make

’the p01nt we say that racial 1solatlon is an 1mportant

goVernmeht interest’ I think if you put this plan up

-agalnst that ob]ectlve, 1t solely falls, because there

are two hlgh schools that I thlnk you would look at as

'Beach; ahd thls plan does nothlng to dlrectly address

‘those hlgh schools

JUSTICE SOUTER: My question is really Judge
Boudin's question. You are in effect’saYihg that by

siting the school they can achieve exactly the objective‘

they are seeking here.‘ It's a question of do the -- the

queStion comes down‘to_whether they can do it cahdldly ‘

or do'it by clumsier. That is, it seems to me, an'

unacceptable basis to draw a constitutional line.

GENERAL CLEMENT: With respect,
Justice Souter, first of all I fhink the kind of
interests.we're talking about; avoiding racial isolation
and the like, do not lendhthemselves to absolutely

targeted, it has to be 15 percent,'it has to be 50, it
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‘jhas to be 25 lt has to be 45 I would. actually suggest :

j that the danger is in the opp051te dlrectlon

vJUSTICE SOUTER: That 1sn t what they sald

‘here I mean, they ‘were deallng w1th a zone w1th1n o
: whlch they operated and;lt waS‘only when the numbersm,

got to the outer llmltS that they sald, okay,~we‘reyf

g01ng to use a rac1al crlterlon to prevent anythlng |

. more, any more extreme dlsparlty

| GENERAL CLEMENT.y Well, I mean; in the
second stage —

h JUSTICE SOUTER That‘s what they do when

‘they 81te the school They sald, you know,‘we ll get a

rough whatever lt 1s, 40~ 60 mlx

\GENERAL CLEMENT | Well I think in the

~second case you'll see that, you know, the Same logic

that leads to this leads 1tself to strlcter bands Eut

v let me say, I would have thought the analy51s would run

the exaot oppos;tebway,kand I}would think that if you/

got to the poiht,‘which“the‘Ninth Circuit did on page

58-A of its opinion, where it says, you know, with this

,objective that we've allowed, the most narrowly tailored

way to get‘there is to expressly use race. I would have

thought that might have suggested there was something

‘wrong with the compelling interest, if that's the way --

JUSTICE BREYER: While you're talking about
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‘the way, let me ask a practlcal questlon 35 years ago

’fln Swann, thls Court sald that a school board

, partlcularly an elected one < 1t dldn t say that
s——‘"could well concludesthat,to prepare’students to.liVef
'in a'pluraliStic SOciety‘eaCh*sChooljshould have'af;f'

Vprescrlbed ratlo of Negro to whlte students reflectlng

the proportlon of the dlStrlCt as a whole " Far more

wradlcal than anythlng that" s at lssue here

Then it adds. "To do thlS as_ an educatlonal ;

pollcy is w1th1n the broad dlscretlonary powers of
school authorltles.t That S what thlS Court sald 35

years ago ‘ Thousands of school dlStrlCtS across the

country,-we re . told have relled on that statement in an

Oplnlon to try to brlng about a degree of 1ntegratlon;

“You can: answer thlS in the next case lf you want« So

think- about it.

CHIEF JUSTICE ROBERTS You can answer in

~ this case, General;

(Laughter.)‘
JUSTICE BREYER: My question, of course, is
siﬁply this. When‘you hate_thousands of‘school
districtslrelying on this to get a degree of integration
in the Unlted States of America; what are you tellihg
this Court is going to happen when we start suddenly
making —-- departing from the case? Doryou want us to
25
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'omdm-&mmnammneWW«'

Why? Why practlcally7

CHIEF JUSTICE ROBERTS Generaiv

‘?question, I

GENERAL CLEMENT ‘ If I could answer the

thlnk that the fact that you p01nt to the

spe01f1c language of Swann is helpful because the Court

there ln dlC

was dlctum -

ratlo; ~And

side; of the:

respect tha

language in

of Freeman a

‘ balance for

Bakke and Gr

tum -= T thlnk everybody would agrees that

— sald that you could achleve a prescrlbed

that's exactly whexe the loglc of the other‘

Nlnth CerUlt, of Judge Boudin, with’ all
t s where it takes you

And I thlnk:anybody that relled on thati

the wake of cases. llke Crosson, 1n the wake

galnst Pltts; that sald ach1ev1ng a racial
its own sake is not constltutlonal and |

utter against Gratz, that all'sald ‘that

rac1al balanc1ng is verboten, I thlnk those school

districts wo

-language.“eT

uld have been misguided in'relying on that
hank: you.

CHIEF JUSTICE ROBERTS: Thank you, General.

’Mr. Madden.

please the C

ORAL ARGUMENT OF MICHAEL F. MADDEN
| ON BEHALF OF RESPONDENTS
MR. MADDEN: Mr. Chlef Justlce and may it
ourt: | | | -

When Seattle was last before this Court you

26
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- etruck'dowﬁka‘State law that preventedfbussing for

school board from seeklng to prov1de the educatlonal

by preparlng them for c1tlzensh1p ln our plurallstlc

‘ respect.

JUSTICE SCALIA: Mr. Madden, that's ~

certalnly an admlrable goal 'Could a local uhit, a.

st

17 things are beginning to disappear. And we think that we

18 ,ﬂehould’encourage_the‘oontinuation of,that‘diversity,

20  Indian tribes.

21 o And therefore, we're going to use public

o )
22 funds for such things as street festivals, a Chinatown

23 street festival, an Italian street festival. We're
’ }

24  going to encourage those organizations that maintain

25 that separateness.

27
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integration;purpOSes because that law prevented,thé

the presence of various ethnlc groups ~I mean, there

'wefe Little Italyfs,'therelWere Chinatowns, and- these

,,beneflts of 1ntegrated srhools. At that tlme.you;sald -
it WaS'Clear«enOugh that all‘Chlldféhfbenefitifrom‘-»‘

vtexposure to ethnic and racial diversity in~the classroom"

soc1ety and teachlng them.to llve ln harmony and mutual

munlc1pallty, or even a State haVe another goal° Let s

'tosay what used to be great about the Unlted States was

were‘the.Pennsylvanla_Dutch, there were the Amish, there

as

19 the Federal Government has done with respect to American
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“féStivals?;

.  fCEﬁdal5SuMeQJthﬁchﬂ§w :

- " Is there anything‘unconstitutional about

_that objective?

 MRQ MADbEN:N,Providing,fuﬁding for street
”JUSTicE SCALIA: About‘the Sbjective?5,1
meén; think We should foster ééparateness? Is'theré
ahything wfbhg‘;—;: | e |

. MR. MADDEN: I think that in»theVCOntext
that youfve,descfibed it that would be constitutionally
very problematic."

 JUSTICE SCALIA: Fine -- it would be

;problematic? ‘

MR. MADDEN: Yes.
JUSTICE SCALIA: Why?

MR¥‘MADDEN; Because I can conceive -that

~it's not -- unlike education, where the goal is to

edﬁcaté the entire community and to help to prepare the
community,'the students to live in that community) it's
not;a ffaditional‘rdlé~of government --

JUSTICE KENNEDY: Well then, let me change
Justice =~

JUSTICE SCALIA: Please let me finish the

line of questioning.

" Assume with me that it is not an

unconstitutional objective, which I am sure it's not.
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Could the -- could the government achieVe that objectiﬁe
by barrlng ‘people from,mov1ng into thtle Italy or e
giving a preference to some people to buy real estate in
Little Italy if they are of Italian ancestry? Could it
do that?‘ Absblutely net; right?

MR. MADDEN: .I;would agree with you.

JUSTICE SCALIA: So‘it would appear that
even if the objective is okay, you cannot acnieve it by
any means whatever, And the mere fact that the
objectlve of ach1ev1ng a dlverse balanced coc1ety 1s
perfectly all right, although certalnly not the only

objective in the werld. The mere fact that it's okay

N B . . . B ‘ ‘
doesn't mean you can achieve it by any means whatever?.

MR. MADDEN: I would submit that there's a
fundamental difference.between the circumstanceSfyou've
described and a schooi system which takes all comers and
is tasked to educate them by preparing them to liverin 2
pluralistic society.

'JUSTICE KENNEDY: Well, my slight
modification of Justice Scalia's hypothetical -- and it
proceeds on the same theory -- is auppose there's avhuge
demand for housing. ’A.developer has a plan to build‘SOO
units: Can the city say, we'll grant you the permit on
the ground, on the condition that. 30 percent of all the

houses go to minorities? That means people will live

29
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- together. Then we can have a school, a school that can

be diverse.

MR. MADDEN: I would sayvnot,'becausé

VAR

‘ housing,deéisions are inherently privaté, unlike public

education. And there's no way to know how thosei

benefits are being distributed,vif they're going to be

kcomparable.kI'would.say no, it is not éomparable'to the

schools.

 JUSTICE KENNEDY: Well, your system is the

one that gives a choice to fhe individuals.

MR. MADDEN: It does, and when there are
more choices than there are seats available.
’CHIEF JUSTICE ROBERTS: »Does that make a

difference? What if you adopted a plan that insisted on

~a more or less rigid 60-40 ratio at every school and

assighments were made on that basis. It was not a
follow-on to a choice system.

MR. MADDEN: Well, I think --.

CHIEF JUSTICE ROBERTS: Would that be
unconstitutional?

MR. MADbEN: Excuse me, Mr. Chief Justice.
I'm sorry to interrupt.

I think in each circumstance it depends on
the status‘of the school system.

CHIEF JUSTICE ROBERTS: The same —-- the
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‘Tfacts are otherwise the same, except you conclude that

private‘choice contributes,to further division rather

than integration and so the assignmgnts are made on a -

60-40 basis.

MR;_MKDDEN::‘I7think that’i; foughlybthe‘
circumstanbe that existed in the first Seattlé‘caée,
Mr. Chief Justice. And additionélly,kz think that you

then have to move into the realm of what's

P

constitutionally,pérmissible and can in a : -

constitutiénally permissible use of race a school'syStem‘

accommodate other Véluesplike choice and neighborhood

ties and ‘famiiy connections to the school’system.

-

CHIEF JUSTICE ROBERTS: I still don't have
yyour aﬁsWer. | M | | I PRt
' Is‘sttict;assigﬁgént 60-40 wifhout«regard'to
choice c'nstttutidnél or not?
| MR . MADDEN: I -- I would want to know more
abéut;thé ?ystem because~I‘thin£~étrictly ifvtherefsv

nothing else and there's no flexibility, I think it

presents narrow tailoring problens.

CHIEF JUSTICE ROBERTS: And how does this-

not present narrow tailoring problems if -- if the --
whei you get to the fact of choice, the sole criteria at

that level is the same as would be the case in a 60-40

assignment.
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MR. MADDEN: Well we have accommodated

chOice to the extent there are seats avallable ‘And

§

o then we go to family connections;k And then we -- .in

operation} admit everyone ‘who lives close to the school
And then as to those that live further away, we look to

see what's the school s rac1al demographic Is it

51gnificantly dlfferent than the communlty s? These

schools we have‘talked abont,have been the objects of

significantly‘more aggressive segregation:efforts, and‘

the board wanted to preserve those

CHIEF JUSTICE ROBERTS One.of the, One of

‘the factors our prior cases looked to was whether the

'plan hasva logical end point. What is the logical end

point in this plan?

MR. MADDEN: Well, the board actually at

~every turn reflected in the,record discussed whether it

was necessary to continue the use of race, whether to

narrow it, and eventually to end it. And‘I'think it is

iin the joint appendix at 408, the superintendent's 7

testimony of the, simultaneohsly the measures that the
board was implementing in‘terms of resource allocation,
implementation‘of new programs, beCanse they realized
that hy diversifying choice, they could hopefully

achieve some of these same ends, not as quickly, not as

efficiently, but that they could achieve them. That's

1
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’ been 1ndeed the entlre trajectory of Seattle's

‘lntegratlon efforts srnce the first Seattle plan

JUSTICE KENNEDY: But in Grutter we said, to

shorten it just a little bit,nét‘page.329¥330qu‘the
‘:U.S; Réécrts;'539; "the law‘sohool‘s‘interestdis not
~simply to assure w1th1n its student body some: specrfled
‘percentage of a partlcular group because of race ...

that would amount to.outr;ght raclal‘balanclng‘which is

'patentlYiunoonstitutional," And that seems to be what

: you have here.

“MR. MADDEN _ I thlnk that the term racral

balanc1ng has two 51gn1f1cant meanlngs One is a plan

o that does not foster a compelllng lnterest Andvsecond,

a plan that is too Ilgld a‘quota, for_lnstance, that"

might not pass narrow*talloring given the‘context.
' In this case we're not after a rigid set of

numbers, and oertainly'not,after a rigid set of numbers

. for‘theirtown sake. The purpose_Was to have;schoOls

that had become diverse through-integration efforts‘not

stray'too far from the community‘s demographio because

we're trying to prepare students to live in those

communities.
JUSTICE KENNEDY: The problem is that unlike

strategic siting, magnet schools, special resources,

special programs in some schools, you're characterizing

33
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each student by reason of the color of his or her skin.

kThat-iS~qﬁite,a different means. And it

 seemS to me that that should only be, if ever allowed,

allowed as a lastlresort.', Bt t' S A

'MR. MADDEN: The board here was trying'to

- distribute, sort out seats that were available at these

pgpular SChools; and so it devised'éyéystém whereby

‘every student had'the opportunity to be assigned to at
 jléast'one of thoSe‘populaftschools;‘and as far as the
‘record shows in plaintiffs"' briefing}‘there's no

_materia}~differences betweenvthosé }f thgsé pbﬁuiar

t

Séhoois,
. AJUS?ICE SCALIA; Do you;have»quotas‘for; for,5
lrécial,hiriﬁj 5f ygﬁr féCulty thEheSe éChools?‘
MR. MADDENE 'No,*

JUSTICE SCALTA: ‘Why,not?

MR. MADDEN: T don't think the board has.

*eVer:found‘that heéessary,to, to achievevdiVersity-in“i

the faculty.

‘JUéTICE BREYER: Justice Kéqnedy's‘question/
T think, was is this basically‘a kind o% last‘report?
Or how close to a has reéorﬁ is it? What's the‘history
of this? I thought thewhistory involved a léﬁsuit_to

deSegregate the schools, a much more rigid system Of

racial -- abuse of race. Ultimately you come ‘to this.,

34
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.had‘hoth narrowed the usefof'thésihteotation tie'breaksr
i '99'and,zodo'and then‘contihﬁed it for thé'2obij, :
'lO‘ hschool year ' We were'——'ln 2000 2001 school year,’we
‘shli““ v R .
tconSLderably dlsruptlve But the board was also, the
’13",measures that it had 1mplemented,‘1mplement1ng magnet

14 Rainie
s

16
19
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Now you stop this, And what happened after you stopped“

it2

MR. MADDEN: What happened is that, that it

JUSTICE BREYER: Well, what is the history

'MR. MADDEN: :The‘histOryiiSjthat'the board

were enjolned in 9001 to use 1t in that year, whlch was

schools at Ralnler ‘Beach and Chlef South hlgh schools in

k,the,South End,~lmplement1ng it in --

JUSTICE BREYER: But that's not what I'm

thinking.

. MADDEN:_ I'm sorry.
JUSTICE BREYER: I mean I'm thinking that, I
thought as I read this, and yookhave to cortect me
because you have a betterfknowledge,~originally ths

schools were highly segregated in fact. People brought

a lawsuit. Then to stop that Seattle engaged in a plan

that really bused people around on the bas;s of race.

That led to white flight. That was bad for the schools.

35.
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vThey then trled a voluntary ch01ce plan This‘is part

of that plan Then when they abandon thlS plan, théy
dlscover more segregatlon., Is that ba51cally rlqht,or
not?k

MR. MADDEN: When, when this'ﬁlan-has'ef'

”'thls -= the descrlptlon is. yes, bas1cally rlght

When thls plan was suspended in, after the,,h

k Court of Appeals en301ned 1t the«bOard had as I‘saldp"
kaexperlenced some cons1derable dlsruptlon in the -

: as51gnments because of the tlmlng of the 1njunctlon ‘e
;But the board was also looklng at the effect of the
?race neutral klf you w1ll, program,measures that 1t had

‘1mplemented

Such that nOw, Ingram hlqh school 1n the,wa

>north end of Seattle 1s much more popular Nathan Hale
is no longer over—subscrlbed, There's less demand»for‘

Ballard, but there have been --

:JUSTICE ALlTQ} Do you think your,‘do“you i

think your schools as they are operated now_aref

'segregated?

MR. MADDEN: We have some change of
COnditions, but thedbaslc conditions remain, the‘trends :
has not’been‘positive. For example, and I think that
thevpetitioner’picked ==
| JUSTICE SCALIA: To say segregated,
36
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‘segregated -~ you refer to some of the schools as
'Qsegregatedd ‘And I,kthat S not what I understand by

 ser gated-

ffpercent black members, I would not con51der that a

ysegregated country=club;‘ So what youfare COmplalnlng'

‘«sense of the word You re complalnlng about a lack of‘d

._raclal,balance

,,segregatlon resultlng from purposeful dlscrlmlnatlon

Qfﬁc.ial - Suhi,ectlto Final R’eview

’MR'.MADDEN- Not, not in the sense --
JUSTICE SCALIA ~ I mean, youAknow, if you

belong to a country club that, that -- that has 15 e
about is,‘ls not segregatlon ln anyy,: in any reasonable

MR MADDEN We are not complalnlng about

{That’s == ‘ |
fJUsTICE SCALIAz‘ That‘s the onlylmeanihg of
segregatloh } | | | |
MR MADDEN : Ir——
JUSTICE SCALIA : You’re talking~about-racial_d
balahce; | - | " |

MR. MADDEN: Talking about schools that are

on the one end racially isolated. hThe Solicitor General

mentioned two of'those{"And’talking on the other end

about preserving the.diversity that we had achieved

through these years of effort in these north end
schools
37
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JUSTICE SCALIA: Well, I think you're also

s
3 '}J‘US‘TIVC_E KENNEDY ,Jus,ticfé :Alito .and_‘ Justice
a4»‘hBreyerdandoi1myselffamdihfere5ted:d,Canayou heLiﬂue}Whafrv
,15f"hasvhaﬁpéhéQTSgn¢elthé plan'slbeehlehjoined? | |
6 | .MR.hMADDEN: Yes. ‘ |
’71’ dJuéTiCE KEﬁNEbYﬁ I mean; have you gonevbaok"‘
| 8h ’tovsquafe'one? And lt '8 just there s no dlver51ty at
9_,~511v, Or is there Substantlally more. dlverSlty°rfCan you |
- 10 tell us about that°x Because it's 1mportant It may
"ii:homean that you don t need to ldentlfy Students by the ;i
:ao’lédfrcolor of thelr skln 1n a551gnment | B ot
v'13,.”de | ‘MR. MADDEN ji A.lt may mean the board
h>ié“ confronted‘w1th the c1roumstances mlght well make that
. 15:‘ dec1slon 1ndependent of‘thls lltlgatlon. But let‘me
16° danswefwfhé‘speCLfle B | P |
. 17. - Let's take Franklln ngh School to begin
i18‘-‘With;,‘In' in~2QOO; that school«was t—\had;ZB,peroeht‘
19 ’whiﬁe'ehfoilmeht. ‘Iﬁ'2oos, iﬁ haddld peroent White
,‘20 ‘entollmeut. Inathe ninth grade; whioh is really the;a
21 v‘theklevel;at whiohdwe see the‘effectkof the segregation
22 tie.hreaker, in 2000, the‘whife'eniollmeht was 21
‘23 peroenﬁ; it was8kpercent in 2005.k-
24 | Go to Ballard HighfSohooi on the other end.
25 Ballard was 56 percent white students inkZOOO;’it’sdGZ
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46 percent whlte students to 58 percent whlte students.‘h

‘that.would result 1n‘drver81ty, not to compel 1t.r.We do

.dlslnterest 1n'the s1tuatlon at Cleveland‘and Ralnler"

. Ofﬁcial. . Subjéqt,to Final Re‘vjiew" ot

percent 1n 2005 The nlnth grade class has moved from '

Keeplng in mlnd that that school is now srgnlflcantly
less popular'than lt was[ I thlnk those effects would
probably be, be more extreme

;1 But the plan i~ I want to emphas12e, the

plan was to try to dlsperse demand and to foster chorces
not --
JUSTICE ALITO How do, how do you square |

your objectlve of achlev1ng rac1al balance wrth your

Beach° Those are the most unbalanced schools under your-

deflnltlon, and yet those are not affected at all by

‘thls plan_ Why, why are you not concerned about that°

GENERAL CLEMENT' Well they are affected by

the plan in thlS in thls way,. that in. the past ther

dlstrlct had used mandatory measures,‘bu81ng students

_across‘town, to try to, lntegrate those schools And the

board dec1ded after many years of effort that it would

no longer do that, but it was also of the firm

) .

‘ conviction that it would allow students who wanted the

opportunity to opt out of those schools to do so.

At .the samevtime, it implemented magnet

schools at Rainier Beach, there's a newtbuilding under

39
Alderson Reporting Cotnpany




10

11

12

13

14

15

16

217

18

19

20

21

22

23
24

25

,1COnstruotionhat7Cleveland And so —-A;;'j

r'attendlng those schools gettlng the. beneflts of

vvattendlng a school that s racrally balanced° And 1f

- the local condltlons, familiar w1th the hlstory, did

N Official p Subjecl tQFiml Reviéw

JUSTICE ALITO Are the students who are -

"they re: not, why are you not concerned about that lf

S P X

‘}hthat's an lmportant objectlve of your program'?i -

MR. MADDEN We; we are concerned about

improving<the quality*of educatlon in allrthe schools.

Wu_We'do:not mandate that a student attend a schoolﬁfor;

plntegratlon purposes as we once dld

JUSTICE SOUTER Why°
MR MADDEN' Because 1t,-it's’important to

the credlblllty and functlonallty of the school system

Hto have ‘a system that is accepted by the publlc, by our“

constltuentS~ And so people llke chorce,'they also llke

nelghborhood schools,_they also like dlverse schools.

‘ And the board recognlzed when‘it_set'about to develop
:thisiplan that‘accommodating;all of»those‘values would

‘requlre some trade offs And'the'boardl familiar‘with ’

just that in what'I submltkwas a narrowly tailored and
appropriate way. | |

JUsTicE,STEVENs: May I go baok tokthe
Cleteland school that‘JustiCe,Alito mentioned? An I‘
correct that there were 16 percent whites under the s

40
Alderson Reporting Companj'




22

23

25

 percent.

Yo
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'nplan° And,I m.just wonderlng what happened to it durlng‘

the last couple of years°‘

MR. MADDEN: Cleveland is now about 8§

Y

JUSTICE STEVENS And lt was - about half
as many whltes as there were under the plan

MR MADDEN I don t remember the pre01se

f‘number in 2000 but that sounds about rlght

JUSTICE GINSBURG: ‘Mr. Madden, there Was a

‘bquestlon ralsed about your categorles) that*is; you haVe
rwhlte and then everythlng else. And lt was suggested

‘that 1f you are looklng for dlver81ty, what Was == the

schools that you just mentloned had a large percentage

Vlof A31an—Amer1cans, but they don t*count

T e —

- What is your response to that?

MR.\MADDEN(V Well the -- the problem that o

the board was. addreSSLng was pr1nc1pally a, a problem of

the dlstrlbutlon of whlte and non- whlte students Ihe
_-has a generallty, 75 percent of all non-whlte Students
in the'district‘lived'ln south Seattle. And that was
true forhall‘the ethnicbgroups:except‘NatiVe‘Americans;
whouare a very small —— |

JUSTICE:ALITO;' Why is that a problem?

Suppose you have a school in which 60 percent of the

students are either of Asian ancestry or Latino

-4l
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‘plan requlres that, does 1t°
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‘ahcestry, and 40 percent are whlte as you ClaSSlfy

people ' And there are no Afrlcan—Amerlran students at

~>all;’ You would consider that to be a ra01allv balanced

‘}schOOl( would you not?“’

MR. MADDEN : I would say if that

_oirCumStance occurred, that that would be somethlng that'd
‘uthe board would have to pay attentlon to and con51der

LBut the fact of the matter is that S,

CHIEF JUSTICE ROBERTS : Nothlng under the .

MR MADDEN ; ~becaUSe therhumbers_ih

» terms of the dlstrlbutlon of ethnlc groups,~Separate’

ethnlc groups and the beneflts or 1mpacts of the plan

'were spread proportlonately ——‘

JUSTICE ALITO And what is the theory

behind that? » the theory 1s it that the whlte

‘-students there or the As1an students or the Latlno

‘students would_notibeneflt*from'havlng-AfrlcaneAmerican ;

classmates? It is epough'if they‘have'either Asian

“classmates or Latino classmates or white classmates?

How do you =-- howvdo square that with your, your
objective ofcproviding benefits that flow from racial
balance?

MR;vMADDEN:‘ I may,‘I may‘hate confused the

answer to the hypothetical with the, with rationale Ond
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~ the school, just out of curiosity, does the school
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the ground, which was that we did notlhave that kind of
single minority ethnic group disparity exiSting in any

school. I was saying, hoWever,‘thatiifxthat existed, I

think that would be sbmethinglthe board‘would haVé ﬁb’bé '
mindful -of. As ézprécticallmattér, beéaﬁse our |
non-white ethnic'neighborhOOds in Soﬁth Seattle are
themselves quite intégréted,kthat the movémént ﬁhder

this plan did not §roduce‘dispa;ities for or.againSt‘anyﬁ
particulér ethnic group. And sQ-1‘think in fhe.end it
might have been fore diviSive'to have ihdividual
tiébféakers fér fhé separaﬁeminofity eﬁhnié‘éfoups.

JUSTICE SCALIA: What criteria of race does k”

district use? I mean, what if.a‘pérficulér child's
grandfather was white? Would he qualify as a white ér.
non-white.

MR. MADDEN: i would say —;fweil,~theganswér
o , . _

JUSTICE SCALIA: ’I mean,‘there must be some
criterion. There are hény‘people of mixed blbod.

MR. MADDEN: The district has no criteria
itself. The distriqt uses cléssifica£ions that are
developed b§ the FederalkGovernment but ailows parents
to self identify children.

JUSTICE SCALIA: It allowslpareyts to say
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I'm white, no matter what?

MR. MADDENfL That allows the parents to self

ldentlfy, and the record 1n thlS case through the

V‘testlmony of petltloner S pre51dent 1s they were aware

i)

,JUSTICElSCALIA:' Seems like a big loophole

MR. MADDEN}' It seems llke one but accordlng |

1to the record, 1t s not an issue. I'd llke to -~

‘CHIEF JUSTICE ROBERTS: You don't defend the

choice‘pollcy on the ba51s that the‘schools offer -

~education to everyone of the same quallty, do you°

- MR. MADDEN: Oh yes. Yes. They offer ~—l

the popular schools to whlch everyone had access under

‘this plan who wanted access, I think it's -- there 1s no

dispute.

CHIEF JUSTICE ROBERTS: How is that

~

different from the separate but equal argument? In

,other'words, it doesn't matter that they‘refbeing

assigned on the basis of their race because they're

getting the same type of education.

MR. MADDEN: Well, because the schools are

- not racially separate. The goal is to maintain the

diversity that existed within a broad range in order to

[

try to obtdin the benefits that the educational research

show flow from.an integrated education.
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CHIEF JUSTICE ROBERTS: Even though in the

, individual_CaSeS'the studentsjcincludihg,minority

Studehts; andfl”gather 89 toAlOO ofithe cases,are‘being |

denled admlsSLOn on- the ba51s of thelr race7 ﬂ

MR. MADDEN: They re not belng denled

: admission;{’They‘retbeing_——vseats are belng-dlstrlbutedi

to them. This is not like --

WCHIEF JUSTICE-ROBERTS’ ‘They are. belng

"denied adm1551on to the school of thelr ch01ce°

| MK. MADDEN ‘Yes. But thls is not llke
belng denied admlsslon to a state s flagshlp un1versrty

I thlnk for that propOSLtlon, I would'c1te Justlce~
~Powell s oplnlon ln_themBakke case where he was at some
palns to pornt out that a school 1ntegratlon plan ls
wholly dissimilar‘to‘a selective univers}ty‘admissions
pian;' Sl L R

JUSTlCE ALITO: TIf we look at the things
that Parents are concerned about when they re
conslderlng where thelr chlldren arevg01ngjt0fhigh
school,kwe look at things like SAT scores, for example,
or performance on statewide tests, would we see that,
the oversubscribed schools and the undersubscrlbed
schools have SLmllar test scores?

MR. MADDEN: It»depends on what school

you're talking about, Justice Alito. In this case, I

- = -
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‘.thlnk the most meortant p01nt to start w1th is that
there was no contentlon that there was any materlal
?idifferenoe‘ln'quallty betweenithe five{popular high
| | JUSTICE ALI‘T_;)’: Well ""if we looked at

Garfleld and Cleveland, what would we flnd?

MR MADDEN You would flnd a reasonable :

9 ',schools,jbut this plan didn't assign any_students.tof‘
10 "CleVéland. | |
§

11l fo I want to take a moment ifll'oan to turn‘

[

13 mudh empha8ls has been placed on it in the earller

14 ~dlscusslon.

15 : vIt'seems to us, first of all, that this
16 Court in‘Gruttet said that not all uses of race trigger

17  the same objections and that the Court must be mindful

19 or;merit~based syStem,where we adjudge'onekstudent'to be

20  better than therother.‘ We do consider individual

21 factors before we get to race, starting with choice and
22 family'oonnection, and how olose you live to the school.

23 ‘Butlnltimately, this is a distributive

24 system which, as Justice Powellq—— as I noted, Justice

25 Powell said in the Bakke case, is quite wholly

46 .
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'fd1851mllar to a merlt or selectlve based system - What :

it seems to us 1s belng suggested by the Unlted States‘ &

“.and by the petltloner lS a system that WOuld foroe an

rlnd1v1duallzedumer1t based reV1ew on any klnd of face

conscious program, spelelcally an a851gnment to publlc
sChoolsQi

Thatdrule allows the means to define the .

‘ends; and ityeudslup( I think, defeating the purpose

thatlthefcourt had of not stigmatizing --
CHIEF JUSTICE ROBERTS ' But the reaoon that
our prlor tests have focused on 1nd1v1dual determlnatlond

is that the purpose of the Equal Protectlon Clause is to

,‘densure that people are. treated as 1nd1v1duals ratherlb.
'than‘based on the color of thelr sklnl; So saylng that
' thls doesn t involve 1nd1v1duallzed determlnatlons
t51mply hlghllghts the fact that the dec181on to

"dlstrlbute, as you put 1t was based on skln color and

not any other,factor.

MR.bMADDEN; Mr. Chief Justice, indGrutter

you said specifically that individualized'feview‘was

required in the context of university admissions. In -

thisvoohtext, the kind of review, the specific kind of

review that I understand the United States to urge and

P

the petitiouer to urge, serves no purpose, and it‘may‘

itself be stigmatizing in the context of public schools

47 -
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 where everyone gets a seat.

| JUSTICE GINSBURG: You're saying that

.‘individnal‘treatment nakes no sense'in‘terms Of'the‘

objeCtive‘hereb T thought that s what you were saylng
| MR. MADDEN Justlce Glnsburg, that is

correct~ I am- saylng, however, that thls plan,

1-con51stent wrth Narrow tallorlng, provrded conslderatlon
‘of 1nd1V1dual c1rcumstances, 1ncludlng an appeal onv,f

yhardshlp grounds for someone who felt that they had beenav

denled a - school that they needed to be in.

u-JUSTICE KENN?DY But the empha51s on the

o

.fact that everybody gets lnto a school 1t seemS‘to me‘

»1s mlsplaced but the questlon is whether or not you can~

cases depends solely on skln color You know, it's

ith separate skin can get the dessert

TR

[ R MADDEN Well, like the MlChlgan cases, :
%ometlmes student in the end of the day have an ‘7
%ss1gnment determlned—by race. Just like ln'the
hnlver51ty cases, at some point trace will be a tipping
% : -

actor. It's different, though, when we put someone in

'a basically comparable school.

CHIEF JUSTICE ROBERTS: Well,‘you’re saying

every -- I mean, everyone got a seat in Brown as well;

48
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‘we've got to do 1t°
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wbut because they were ass1gned to those seats on the

your argument that there:s no problem'here;because

'everybody gets a seat dlstlngulshable7b

MR MADDEN ,Because,segregation.is;harmfult o

“h'Integration, thls Court has recognlzed in Swann,_in the.

'V.flrst Seattle case, has beneflt8~ The dlstr¥Ct waS’f' S

JUSTICE SCALIA Well it seems to"me‘ you're

saying you can t make an omelet WLthOut breaklng eggs.fﬂg’

'Can you thlnk of any area of the law 1n whlch we say :
whatever 1t takes,iso long as there s a real need

whatever 1t takes %— I mean,;if'we have’a lot of crime

’yout there and - the only way to get rld of 1t 1s to use,w‘

warrantless searches, you know, fudge on some of the

protectlons of the Bill of nghts, whateverslt takes,

Is.there any‘area of~the‘laW;that doesn't

- have some absolute restrictions? .

MR. MADDEN: Thereyare many areas of the

‘law;‘Certainly in the First Amendment‘and the Fourth

Amendment, that have considerable'flexibility.

JUSTICE SCALTA: But what abou‘t, the
Fourteenth? I thonght that was one of the absolute
restrictions,tthat yon cannotijudge and ciassify people

on the basis of their race. Yon can pursuetthe
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‘kobjectlves that your school board is pursulng, but at

some p01nt you come agalnst an absolute,'and aren T you‘

“»just denylng that°"'

MR, MADDEN HI'thin?'Ehatfin'Grutterfand“

aGratz,hthls Court rejected the absolute and lnstead -
‘_descrlbed dlscretely, Wthh we feel we need and whlch
‘ls‘why we are notturglng an. absolute po81tlon | We say N

‘that ‘we. 1ndeed comply w1th the requlrements of narrow

e tallorlng, and that the plan therefore should be upheld_

JUSTICE GINSBURG And the questlon of

ilnteératlon, whether there was any use of a rac1al
"crlterlon, whether lntegratlon;‘d51hg racral 1ntegratloht"
'1s the same as segregatlon,‘lt seems to ﬁe“ls pretty far a
ffrom the klnd,of headllnes that attended the Brown |

sdec151on Thevaere, at last ,whlte and black chlldren ‘

together on the ‘same school bench That seems‘to.be B
worlds apart from.saylng we' '11 separate them

| MR, MADDEN: »We‘certalnly‘agree;f
Justice:Ginsburgr We' d go_one step'further'ahd notel

that in Brown, this Court‘said that the effects of

‘segregated schools are worse.

CHIEF JUSTICE ROBERTS: There's no effort
here on the part of the school to separate students on

the basis of race. It's an assignment on the basis of

. race, correct? .
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MR. MADDEN’ And lt is 1n effect to brlng

’ students together in a le that is not too far from

.‘thelrjcommunlty

'h I see that my tlme has explred ‘Thanknyuﬁ

CHIEF JUSTICE ROBERTS ~ Thank you,

: hMr Madden

B Mr('Korrellgjyou‘haveafourfninutes'

. remaining.

REBUTTAL ARGUMENT OF HARRY J.E. KORRELL
' ON BEHALF OF PETITIONER
- MR KORRELL Thank you, Chlef Justlce

There were some questlons of my frlend'Mr Madden about

7the record and the statlstlcs about enrollment and I d
”llke to draW‘the Court‘s attentlon, partlcularly '
LhJustlce Breyer and Justlce Stevens questlons about what

: the schools look llke now.

If the Court looks at pages 6" and 7 of our
reply brlef we prov1ded the enrollment data ‘ The?lf~'

1nformatron onApage 7‘comes,from;the‘school dlstrict

website that provides enrollment_data at the individual

schools. In 2005 and 2006, enrollment at the

1

‘oversubscrlbed schools is- now 54 percent non- whlte,

,whlch is greater than it was under the dlstrlct s —=

- i . N

JUSTICE BREYER: This 1s the -- as I gather,

the planfwhere race is usedqehas to do only with the o
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~'ni‘n.th grade ‘ And therefore, what you would llke to note_

is when you look at the nlnth grade after they stopped -

s,

: u51ng any raclal crlterla at all what happened to those

“nlnth grade classes Dld they‘become more heav1ly

A%

‘ separated or dld they retaln,thelr dlver81ty° Are the:

.

numbers that you are about to read us, whlch I have in
tfront of me, g01ng to do that? Tell us . that°’ I thlnk‘

they re about the whole school

MR. KORRELL'7 They are, Your honor, but

jthey re about the whole school after four years of

wp

the effect ‘that I thlnk Your Honor was asklng about

f :_ R o So, the record in thls case shows the‘

»-Seattle schools are rlchly dlverse It s very 1mportant»,

fln our view that the Court not lose 51te of that We ve

talked about 1ntegratlon and segregatlon, but I urge the“
Court to take a - look at the data the petltloners submit
regardlng the actual enrollment 1n‘those,sahoolsr‘

"A couple of other record Cltatlons I'd like

to brlng to the Oburt s attentlon Justice Kennedy,”

‘ thlnk, asked about cons;derlng race at a last resort

It s 81mply not the case that the school district looked

¥

~at‘race,as a»last resort‘ And I would draw the Court'

‘attention to the superintendent' s‘testlmony at 301nt
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‘enrollment in 2Q05 and 2006, which shows‘51gn1f1cant and

; o_i_‘r.c‘ién-'subjéctm Fina]tRe:vie\‘vﬁ

‘appendlx 224 ‘and 25 where he sald in essence, the

“reason we dldn t con81der race neutral plans 1S because '

we were 1nterested in. racral drversrty

JUSTICE‘BREYER _ The numbers I have here,

:Franklrn.went from 25 percent whlte to 12 7 percent

» Roosevelt, whlch was basrcally a whrte school, jumped upi
'eafrom about 51 to 59 Ballard.jumped up from about 56'to*ldr‘
‘ﬂéé‘ Then Garfreld went down some, more mlxed | But ‘

'those_were*the WOrst Ones,‘am I rlght on that?‘

MR KORRELL Your Honor, I thlnk the ) G s
between the 2000 and‘—— ‘99 and the 2000 enrollments.
| JUSTICE BREYER: Okay

MR KORRELL | The numbers I was trylng to

'*brlng to the Court s attentlon were the dlfference

between the enrollment under the race-based plan and the’

continuedzracial diVersity5in_Seattle's high‘sohools; |

>Counsel.suggeStedﬂalso»that there lsvno‘

~materlal dlfference among the five oversubscrlbed

schools And I would draw the Court s attentlon to the,
testlmony of the board presrdent at jOlnt appendlx ?61

to 274,'where’she dlscusses in detallvthe programmatrc

;differenCes.‘~It is true that those five Schooldeere_

oversubscribed and they were popular, but they all
| ‘Aldél‘so‘n Reporting Company
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fprereqursrtes to be able to attend

zunderstandlng 1s there was. never a lawsurt agalnst

»O.f.ﬁoizif --Stibjcctflo Finai I‘{ev_vi_ew_‘?- BT

'prov1de unlque programs, some”of‘which'as We'indicated

1

~ins our brlefs, requlred chlldren to meet certaln

JUSTICE‘GINSBURG:; Was the board

srmultaneously trylng to 1ntroduce 51mllar programs or

kattractlve programs 1n the undersubscrlbed schools° ' :’.'foh

MR KORRELL Your Honor, I m - perhaps not

the best person to answer that : I belleve the board has

~fbeen trylng to 1ntroduce programs at all of 1ts schools -

that would make each school unlque[ and I thlnk that

-1ncludes,the undersubscrlbed schools as well‘

. Justlce Breyer asked a questlon about the‘——’”"

,about the process of thls lltlgatlon,fand»my‘:'-

: Seattle to compel desegregatlon, that they were. always

followrng a plan

s CHIEF JUSTICE ROBERTS Thank you, counsel.

 The case is submltted,

(Wherenpon;_at 11: 02 a.m., the case in the

above entltled,matter was submrtted )
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