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PETITION FOR WRIT OF CERTIORARI TO THE
UNITED STATES CIRCUIT COURT OF APPEALS
FOR THE FIFTH CIRCUIT.

To the Honorable, the Chief Justice of the United States
and the Associate Justices of the Supreme Court of
the United States:

Petitioner Lonnie E. Smith, appellant below, respect-
fully prays that a writ of certiorari issue to review the
Jjudgment of the Circuit Court of Appeals for the Fifth
Circuit (R. 152), which affirmed a final judgment for the
respondents, defendants below, by the District Court of the
United States for the Southern District of Texas, Houston
Division (R. 85-87).
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The opinion of the Circuit Court of Appeals appears in
the record herein (R. 150-151) and is reported in 131 F.
(2d) 593.

The jurisdiction of this Court is invoked under Section
240(2) of the Judicial Code (28 U. 8. C,, sec. 347 (a)).

PART ONE.

Summary Statement of Matter Involved.

L

Statement of the Case.

The amended complaint alleged that on July 27, 1940,
and on August 24, 1940, the respondents, acting as election
judges of the 48th Precinct of Harris County, Texas, de-
nied the petitioner and other qualified electors the right to
vote in the primaries for selection of candidates of the
Democratic party for the offices of U. S. Senator and Rep-
resentatives in Congress. Petitioner sought damages for
himself and a declaratory judgment on behalf of himself
and others similarly situated that the actions of the respon-
dents in refusing to permit qualified Negro electors to vote
in these primaries violated Sections 31 and 43 of Title 8
of the United States Code in that they had subjected him
to a deprivation of rights secured by Sections 2 and 4 of
Article I, and the 14th, 15th, and 17th Amendments of the
United States Constitution (R. 4-16). The amended answer
admitted that respondents refused to permit petitioner to
vote, but denied that their actions violated the United States
Constitution or laws, because the Democratic primary in
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Texas was ‘‘a political party affair’’ not subject to federal
control (R. 59-71). Both parties agreed to stipulations as to
certain material facts (R. 71-76).

The case was heard upon the stipulations (R. 71-76),
depositions (R. 118-147), and oral testimony (R. 96-109).
On May 11, 1942, District Judge T. M. KennerLy filed
Findings of Fact and Conclusions of Law (R. 80-85), and
on May 30, 1942, entered a final judgment that: (1) the
petitioner ‘‘take nothing against’’ respondents, and (2)
issued a declaratory judgment ‘‘that the practice of the
defendants (respondents here) in enforcing and maintain-
ing the policy, custom, and usage of which planitiff (peti-
tioner here) and other Negro citizens similarly situated
who are qualified electors are denied the right to cast bal-
lots at the Democratic Primary Elections in Texas, solely
on account of their race or color, is constitutional, and does
not deny or abridge their rights to vote within the meaning
of the Fourteenth, Fifteenth, or Seventeenth Amendments
to the United States Constitution, or Sections 2 and 4 of
Article I of the United States Constitution’’ (R. 86).1

Notice of appeal to the United States Circuit Court of
Appeals for the Fifth Circuit was filed by petitioner on
June 6, 1942 (R. 148). On November 30, 1942, the United
States Circuit Court of Appeals for the Fifth Circuit af-
firmed the judgment of the lower court (R. 153).2 Petition
for rehearing was promptly filed and denied on January 21,
1943, without opinion (R. 160).

1 The District Court reached the conclusion: “I, therefore, follow
Grovey v. Townsend, and render judgment for defendants” (R. 85).

2The per curiam opinion of the Circuit Court of Appeals con-
cluded : “The opinion in that case (U. S. v. Classic) did not overrule
or even mention Grovey v. Townsend (supra). We may not overrule
it. On its authority the judgment is affirmed” (R. 152).



II.
Salient Facts.

All parties to this action, both petitioner and respon-
dents, are citizens of the United States and of the State of
Texas, and are residents and domiciled in said State (R. 71).

Petitioner is a Negro, native born citizen of the United
States residing in Houston, Harris County, Texas, and has
been a duly and legally qualified elector under the laws of
the United States and the State of Texas, and is subject to
no disqualification (R. 71).

Petitioner is a believer in the tenets of the Democratic
party and, as found by the district judge, is a Democrat
(R. 81).

On July 27, 1940, a primary, and on August 24, 1940, a
“‘run off”” primary were held in Harris County, Texas, for
nomination of candidates upon the Democratic ticket for the
offices of U. S. Senator, U. S. Congressman, Governor and
other State and local officers. Prior to this time the respon-
dents were appointed and qualified as Presiding Judge and
Associate Judge of Primaries in Precinct 48, Harris County,
Texas (R. 72, 81).

On July 27, 1940, petitioner presented himself to vote in
the said Democratic primary, at the regular polling place
for the 48th Precinct with his poll tax receipt and requested
to be permitted to vote. Respondents refused him a ballot
because of his race and color, in accordance with alleged
instructions of the Democratic party of Texas (R. 73, 81).

The State of Texas has prescribed the qualifications for
electors in Article 6 of the Texas Constitution and Article
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2955 of the Revised Civil Statutes of Texas, which statute
sets forth identical qualifications for voting in both ‘‘pri-
mary’’ and ‘‘general’’ elections (R. 11, 12, 23).

Primaries in Texas are created, required and controlled
in minute detail by an intricate statutory scheme.®

According to the stipulations of facts made a part of
the Findings of Facts of District Court: ‘‘At all times
material herein the only State-Wide Primaries held in
Texas have been for nominees of the Democratic Party?’
(BR. 72).

While there is a statutory provision requiring the pay-
ment of certain primary election expenses by the candi-
dates, all other expenses are borne by the State of Texas.
The County Clerk, the Tax Assessor and Collector, and the
County Judge of Harris County all performed duties re-
quired of them under Articles 3100-3153, Revised Civil Stat-
utes of Texas, in connection with holding of the primaries on
July 27, 1940 and August 24, 1940, without cost to the candi-
dates, or the Democratic party, or any official thereof (R.
73).

After such primary the names of the candidates receiv-
ing the nomination are certified by the County Executive

8 The present election laws of Texas originated with the so-called
“Terrell Law,” being “An Act to regulate elections and to prescribe
penalties for its violation” (General Laws of Texas, 1903, Chapter 51,
p.- 133). Sections 82 to 107 of this statute set out the requirements for
the holding of primary elections. In 1905 that Statute was repealed
and in place thereof Chapter 11 of the General Laws of Texas, 1905,
was enacted. These statutes established almost identical requirements
for both the “primary” and “general” elections as integral parts of the
election machinery for the State of Texas. A comparative table of
present election laws is set out in Appendix C filed herewith.

Sections of the Constitution of the State of Texas and Sections of
the Texas Election statutes are set forth in Appendix D filed herewith.
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Committee to the State Executive Committee; the State
Executive Committee, in turn, certifies said nominees to the
Secretary of State who places the names of these candidates
on the General Election Ballot to be voted on in the General
Election. Such services are rendered by the Secretary of
State as a part of his governmental function and are paid
for by the State of Texas. Said Secretary of State also
certifies other Party candidates as well as Independent
candidates for places upon the General Election Ballot;
such services as rendered by the Secretary of State are paid
by the State of Texas (R. 74).

Although some of the expenses of the primary elections
are paid by the Harris County Democratic Executive Com-
mittee (R. 76), it is admitted: ‘“that it received the funds
therefor by levying an assessment against each person
whose name was placed upon the Primary Ballot for the
two Primaries named, and that the funds unused therefor,
and which remained in the possession of the Harris County
Democratic Executive Committee, were returned pro rata
to each candidate for Democratic nominee who had made a
contribution to the Harris County Democratic Executive
Committee, following the assessment so levied’’ (R. 76).

The stipulation of facts agreed upon by petitioner and
respondents provides that: ‘‘Since 1859 all Democratic
nominees, for Congress, Senate and Governor, have been
elected in Texas with two exceptions’’ (R. 72).
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PART TWO.

Question Presented.

Does the Constitution of the United States prohibit the
exclusion of qualified Negro electors from voting in primary
elections which are an integral part of the election
machinery of the State and which are determinative of the
choice of federal officers?

PART THREE.

Reasons Relied on for Allcwance of the Writ.

I. TrE pecisioN oF THE Circuir CoURT OF APPEALS IN
THIS CASE IS INCONSISTENT WITH THE DECISION oF THIS COURT
1N UNITED STaTES v. CLASSIC.

II. Ratio pECIDENDI OF (GROVEY v. TOWNSEND SHOULD BE
RE-EXAMINED IN THE LIGHT OF NEW FACTS DISCLOSED BY THE
PRESENT RECORD.

ITI. INCONSISTENCY BETWEEN THE DECISIONS OF THIS
Court IN GrovEY v. TowNsEND AND UNITED STATES v. CLASSIC
APPARENT IN THEIR APPLICATION TO THE INSTANT CASE SHOULD
BE RESOLVED.

A. Groveyv. TowNsEND aAND UNITED STATES v. CLASSIC
PRESENT INCONSISTENT THEORIES AS TO FEDERAL AUTHORITY
OVER PRIMARIES WHICH DECIDE ELECTIONS.

B. GroveEyv. TownseENDp AND UNITED STATES v. CLASSIC
PRESENT INCONSISTENT THEORIES OF WHAT CONSTITUTES
¢‘STATE ACTION’’ IN THE CONDUCT OF PRIMARIES.
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Conclusion.

Wherefore, it is respectfully submitted that this
petition for writ of certiorari to review the judgment
of the United States Circuit Court of Appeals for the
Fifth Circuit, should be granted.

THURGOOD MARSHALL,
New York,

W. J. DurHAM,
Sherman, Texas,
Attorneys for Petitioner.

WirLiam H. HasTrzs,
Washington, D. C.,

W. Rosert Ming, JR.,
Chicago, Ill.,

GEeorce M. JoHNSON,
Berkeley, Calif.,

Leo~r A. Ransom,
Columbus, Ohio,

PrenTicE THOMAS,
Louisville, Ky.,

CArTER WESLEY,
Houston, Texas,
Of Counsel.
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IN THE

Supreme Court of the United States

October Term, 1943

No.

LonNie E. SMmrTH,
Petitioner,

vs.

S. BE. ArLwricHT, Election Judge, and
James J. Luizza, Associate Election
Judge, 48th Precinet of Harris County,
Texas,

Respondent.

BRIEF IN SUPPORT OF PETITION FOR WRIT OF

CERTIORARI TO THE UNITED STATES CIRCUIT

COURT OF APPEALS FOR THE FIFTH CIRCUIT.
Opinion of Court Below.

The opinion of the Circuit Court of Appeals is reported
in 131 F. (2d) 593, as well as in the record filed in this cause
(R. 150-151).

Jurisdiction.

The jurisdiction of the Court is invoked under Section
240(2) of the judicial code (28 U. S. C. Sec. 347 (A)).

The date of the judgment in this case is November 30,
1942 (R. 152). Petition for rehearing was filed within the

9

162



10

time provided by the Rules of the Circuit Court of Appeals
for the Fifth Circuit and was denied on January 21, 1943
(R. 160).

Statement of the Case.

The statement of the case and a statement of the salient
facts from the record are fully set forth in the accompany-
ing petition for certiorari. Any necessary elaboration on
the finding of the points involved will be made in the course
of the argument.

Errors Below Relied Upon Here.

I. Tee pecisioNn oF THE CircuiT CoURT OF APPEALS IN
THIS CASE IS INCONSISTENT WITH THE DECISION OF THIS COURT
iy Unttep States v, CrassIc.

II. RaTiO DECIDENDI OF GROVEY V. TOWNSEND SHOULD BE
RE-EXAMINED IN THE LIGHT OF NEW FACTS DISCLOSED BY THE
PRESENT RECORD.

ITII. INCONSISTENCY BETWEEN THE DECISIONS OF THIS
Court 1IN GrOVEY v. TowNSEND AND UNITED STATES v. CLASSIC
APPARENT IN THEIR APPLICATION TO THE INSTANT CASE SHOULD
BE RESOLVED.

Argument.

l.

The decision of the Circuit Court of Appeals in this case
is inconsistent with the decision of this Court in United
States v. Classic.

In his complaint petitioner charged that respondents had
violated Sections 31 and 43 of Title 8, United States Code,
in that they had subjected him to a deprivation of rights
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secured by Sections 2 and 4 of Article I and the 14th, 15th,
and 17th Amendments of the Constitution of the United
States. The courts below held that the petitioner, a quali-
fied elector of the State of Texas, could not maintain an
action for damages against the respondents, Democratic
primary election judges, who refused to permit petitioner
and other qualified electors to vote in the Democratic pri-
mary election held July 27, 1940, and August 24, 1940, in
voting precinct 48, Harris County, Texas. Those rulings
were inconsistent with the decision of this Court in United
States v. Classic, 313 U. S. 299 (1941).

Petitioner seeks to maintain this action to obtain redress
for deprivation of a constitutional right specifically recog-
nized and described by this Court in the Classic case. There,
relying on Section 2 of Article I this Court said: ¢‘The
right of the people to choose (Congressmen) * * * is a right
established and guaranteed by the Constitution and hence is
one secured by it to those citizens and inhabitants of the
state entitled to exercise the right” (313 U. S. 299, 314).

In the Classic case, as in the instant case, the acts
complained of had been committed in connection with pri-
mary elections. Nevertheless, this Court concluded that
those acts were an interference with a right ‘‘secured by
the Constitution,’”’ saying:

‘“Where the state law has made the primary an integ-
ral part of the procedure of choice, or where in fact
the primary effectively controls the choice, the right
of the elector to have his ballot counted in the pri-
mary, is rightfully included in the right in Article I,
Section 2. This right of participation is protected
just as is the right to vote at the election, where the
primary is by law made an integral part of the elec-
tion machinery, whether the voter exercises his right
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at a party primary which invariably, sometimes or
never determines the ultimate choice of the repre-
sentative’’ (313 U. S. 299, 318).!

In the instant case the record demonstrates that the laws
of the State of Texas have made the primary ‘‘an integral
part of the procedure of choice.”” No valid distinction can
be drawn between the Texas and Louisiana statutes in this
connection.? Moreover, the history of Texas elections shows
that the Democratic primary ‘‘effectively controls the
choice’’ of the elected representatives in the State,® and re-
spondents in this case have so stipulated.*

While United States v. Classic, supra, was a criminal
case, the statutory prohibition (18 U. S. C. sec. 51, 52), in-
volved there closely parallels Section 43 of Title 8 of the

! Compare statement by Holmes, J., in Nixon v. Herndon (273
U. S. 536, 540) 1927.

“If the defendants’ conduct was a wrong to the plaintiff the
same reasons that allow a recovery for denying the plaintiff a vote
at a final election allow it for denying a vote at the primary election
that may determine the final result.”

Z See Appendix B for a comparative table of the Texas and Louisi-
ana constitutional and statutory provisions applicable to primary elec-
tions.

8 See: American Parties and Elections by Edward A. Sait (1942),
pp- 63 et seq.: The Fate of the Direct Primary by Charles Evans
Hughes, 10 National Munictpal Review 23, 24; Party Government in
the House of Representatives by Hasbrouck (1927) pp. 172,176. 177 ;
Primary Elections by Merriam and Overacker (1928) pp. 267-279.

On the great decrease in the vote cast in the general election
from that cast at the primary in “‘one-party” areas of the country,
see George C. Stoney, Suffrage in the South, 29 Survey Graphic
163, 164 (1940). In the 1938 Texas primaries, 34.5% of the adults
voted, while in the general election the figure dwindled to 15%.

4 Both parties agreed to the following stipulation: “Since 1859 all
Democratic nominees, for Congress, Senate and Governor, have been
elected in Texas, with two exceptions” (R. 72).
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United States Code upon which petitioner here relies. These
sections of the United States Code are parts of the same
Acts of Congress, the legislative history of which demon-
strates that they were intended to provide both civil and
criminal redress for the same wrongs.® Both the eriminal
sanction of Section 52 of Title 18 and the civil sanction of
Section 43 of Title 8 are aimed at any deprivation of con-

5 After the adoption of the 13th Amendment, a bill, which became
the first Civil Rights Act (14 Stat. 27) was introduced, the major
purpose of which was to secure to the recently freed Negroes all the
civil rights secured to white men including language similar to that in
Section 43 of title 8 and section 52 of title 18. The 2nd Civil Rights
Act (16 Stat. 140—16 Stat. 433) was passed for the express purpose
of enforcing the provisions of the 14th Amendment. The third civil
rights act, adopted April 20, 1871 (17 Stat. 13), reenacted the same
provisions.

Section 43 of Title 8 and Section 52 of the United States Civil Code
were both parts of the same original bill and although one provides for
civil redress and the other for criminal redress, the language of the two
sections is closely similar:

Sec. 43 of Title 8

“Every person who, under
color of any statute, ordinance,
regulation, custom, or usage, of
any State or Territory, subjects,
or causes to be subjected, any citi-
zen of the United States or other
person within the jurisdiction
thereof to the deprivation of any
rights, privileges, or immunities
secured by the Constitution and
laws, shall be liable to the party
injured in an action at law, suit in
equity, or other proper proceeding
for redress. R. S, Sec. 1979.”

Sec. 52 of Criminal Code

“Whoever, under color of any
law, statute, ordinance, regulation,
or custom, willfully subjects, or
causes to be subjected, any inhab-
itant of any State, Territory, or
District to the deprivation of any
rights, privileges, or immunities
secured or protected by the Con-
stitution and laws of the United
States, or to different punish-
ments, pains, or penalities, on ac-
count of such inhabitant being an
alien, or by reason of his color, or
race, than are prescribed for the
punishment of citizens, shall be
fined not more than $1,000, or im-
prisoned not more than one year,
or both.” (R.S. Sec. 5510, Mar.
4, 1909, c. 321, sec. 20, 35, Stat.
1092.)
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stitutional right ‘‘under color of any statute, ordinance,
regulation, custom, or usage of any state or territory.”’
Election judges in Texas, just as in Louisiana, have author-
ity to act in primary elections only by virtue of the State
laws.® The decision of the Court below is inconsistent with
the determination made by this Court in the Classic case
that the ‘‘alleged acts of appellees were committed in the
course of their performance of duties under Louisiana stat-
utes requiring them to count the ballots, to record the result
of the count, and to certify the result of the elections. Mis-
use of power, possessed by virtue of state law and made
possible only because the wrongdoer is clothed with the
authority of state law, is action taken ‘under color of’ state
law’ (313 U. S. 299, 325-326)."

Moreover, this Court having found that the misconduct
of primary election officials in the Classic case constitutes
action taken ‘‘under color of state law’’ within the meaning
of Section 52 of Title 18, United States Code, it necessarily
follows that similar misconduct here involves ‘‘state ac-
tion’’ within the meaning of the 14th Amendment.® Where
such misconduet is discrimination on account of the race
or color of the complaining voter, there is, likewise, a viola-
tion of the 15th Amendment and section 31 of Title 8 of the
United States Code which is a part of an original act en-
titled, ‘A Bill to Enforce the Right of Citizens of the

6 See Appendix B.

T Section 43 of Title 8 has been used repeatedly to enforce the
right of citizens to vote without discrimination because of race or color.
See: Myers v. Anderson, 238 U. S. 368 (1914) ; Lane v. Wilson, 307
U. S. 268 (1939).

8 Cf. Ex Parte Virginia, 100 U. S, 339, 346 (1879) ; Home Tele-
phone & Telegraph Co. v. Los Angeles, 227 U. S, 278 (1913) ; Hague
v. Committee for Industrial Organization, 307 U. S. 496, 507, 519
(1939).
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United States to Vote in the Several States of this Union
and for other purposes’’ (17 Stat. 13).?

It is, therefore, submitted that the decision of the Cir-
cuit Court of Appeals affirming the action of the District
Court in this case is inconsistent with the decision of this
Court in Umited States v. Classic, supra.

1L

Ratio decidendi of Grovey v. Townsend should be re-
examined in the light of new facts disclosed by the present
record.

The record formerly before this Court in Grovey v.
Townsend, 295 U. S. 45 (1935), failed to reveal or present
facts essential to an adequate legal appraisal of the so-
called ‘‘white primary’’. That decision had no proper
basis in the actualities of the Texas system, and should be
re-examined in the light of facts now revealed for the first
time in the present record. In the words of Mr. Justice
BraNDEIS:

‘“Not ‘only may the decision of the fact have been
rendered upon an inadequate presentation of then
existing conditions, but the conditions may have
changed meanwhile.”” Burnett v. Coronado Oil and
Gas Co., 285 U. S. 393, 412 (1932).

In Grovey v. Townsend, supra, this Court decided that
the present method of excluding Negroes from voting in the
Texas Democratic primary elections did not involve such
state action as is comprehended by the 14th and 15th

% Myers v. Anderson (supra).
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Amendments. Because the exclusionary practice was pred-
icated upon a resolution of the State Democratic Conven-
tion, and in the light of the record then at hand, this Court
failed to find any decisive interposition of state force in the
primary election.

Grovey v. Townsend, supra, was decided upon demurrer
to a petition for damages filed in Justice Court, Precinct
No. 1, Position No. 2, Harris County, Texas. That record
provided no factual picture of the organization and opera-
tion of the so-called Democratic party of Texas and per-
mitted the assumption that the ‘‘party’’ had the basic strue-
ture and defined membership which are characteristic of
an organized voluntary association. Moreover, on that rec-
ord, this Court assumed that the privilege of voting in the
Democratic primary election was an incident of ‘‘party
membership’’ and restricted to members of an organized
voluntary association called the ‘‘Democratic party.’’?°
The present record and the following analysis will show
that these supposed facts, vital to the decision in Grovey v.
Townsend, supra, did not exist.

The problem in Grovey v. Townsend, supra, as in the
present case, was the determination and evaluation of the
participation of government on the one hand, and the so-
called ‘‘Democratic party’’ on the other hand, in Texas
primary elections with a view to deciding whether the con-
duct of these elections was, in legal contemplation, a gov-
ernmental function subject to the restraints of the 14th

10 “While it is true that Texas has by its laws elaborately provided
for the expression of party preferences as to nominees, has required
that preference to be expressed in a certain form of voting, and has
attempted in minute detail to protect the suffrage of the members of
the organization against fraud, it is equally true that the primary is a
party primary * * *” (296 U. S. 45, 50).
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and 15th Amendments or a private enterprise not so re-
stricted. The complaint described in detail the state
statutes creating, requiring, regulating, and controlling the
conduct of primary elections in Texas. These circumstances
were summarized in the opinion of this Court (295 U. S.
45, 49-50).

In contrast, the nature, organization and functioning of
the ‘‘Democratic party’’ were nowhere adequately de-
scribed. Instead, the Court found it necessary to rely upon
a general conclusion of the Supreme Court of Texas in Bell
v. Hill, 123 Tex. 531, 74 S. W. (2d) 113 (1938), that the
“‘Democratic party’’ of Texas is a voluntary association
for political purposes, functioning as such in determining
its membership and in controlling the privilege of voting in
its primaries.

Now, for the first time, this Court has significant facts
before it which permit an independent examination of the
‘“‘party’’ and its functioning and a meaningful comparison
of the roles of state and ‘‘party’’ in Texas primary elec-
tions. The present record shows that in Texas the Demo-
cratic primary is not, as was assumed in Grovey v. Town-
send, supra, an election at which the members of an organ-
ized voluntary political association choose their candidates
for public office.

First, any white elector, whether he considers himself
Democrat, Republican, Communist, Socialist, or non-par-
tisan, may vote in the ‘‘Democartic’’ primary. The testi-

11 Bell v. Hill was decided by the Supreme Court of Texas on an
original motion for leave to file a petition for mandamus. As in the
Grovey case there were no facts presented or evidence of either the
“Democratic Party” or the actual functioning of the election
machinery.
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mony of the respondent Allwright is positive and stands
unchallenged on this point.

“Q. Mr. Allwright, when a white person comes
into the polling place during the primary election of
1940 and asks for a ballot to vote do you ever ask
them what party they belong to? A. No, we never
ask them.

Q. As a matter of fact, if a white elector comes
into the polling place to vote in the Democratic pri-
mary election, he is given a ballot to vote; is that
correct? A. Right.

Q. And Negroes are not permitted to vote in the
primary election? A. They don’t vote in the pri-
mary.

Q. But any white person that is qualified; regard-

less of what party they belong to, they can vote? A.
That is right.

Q. And you do let them vote? A. Yes’’ (R. 106).

Second, the ‘‘Democratic party’’ of Texas has no iden-
tified membership and no structure which would make its
membership determinable. Under these circumstances, it
is impossible to restrict voting in the primary election to
‘“‘party members.”” The testimony of E. B. Germany,
Chairman of the Democratic State Executive Committee,
illustrates this point (R. 119).

Third, the ‘‘Democratic party’’ in Texas is not orga-
nized. Officials claiming to represent the ‘‘party’’ testi-
fied positively that the ‘‘party’’ has no constitution nor
by-laws (R. 146), and is a ‘‘loose jointed organization’’
(R. 126). No minutes or records of the periodic ‘‘party’’
conventions are preserved (R. 131). The “‘party’’ has no
officers between conventions (R. 125, 143). Beyond the lack
of organic party law, there is no formulated body of party

11
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doctrine. No resolutions of the state conventions are pre-
served (R. 137). Even the resolution upon which the ex-
clusion of Negroes from the primaries is predicated is not
a matter of record and has no existence as a document
(R. 136). At the trial, the alleged contents of the resolu-
tion were proved, over the objection of the petitioner, by
the recollection of a witness who testified that he had intro-
duced such a resolution, and was present when it was
adopted (R. 138).

The only rules and regulations governing the ‘‘Demo-
cratic party’’ and the ‘‘Democratic primary’’ elections are
the election laws of the State of Texas (R. 133-134). This
startling state of affairs is perhaps the most striking evi-
dence of a one-party political system where for all prac-
tical purposes the ‘‘Democratic party’’ is co-extensive with
the body politic and, hence, needs no private organization
to distinguish it from other parties.

In such circumstances the legal character of the pri-
mary elections, and the status of those who conduct them,
can be derived only from the one organized agency, which
creates, requires, regulates and controls these elections,
namely, the State of Texas. The factual material supplied
in this record, but not available in the record of Grovey v.
Townsend, supra, compels this conclusion. Inadequately
informed, this Court sanctioned the practical disenfran-
chisement of 540,565 adult Negro citizens, 11.86% of the
total adult population (citizens) of Texas.!? It is for the
correction of this error and the resultant deprivation of
constitutional right that the present petition is submitted.

12 United States Census (1940). (Figures include native born
and naturalized adult citizens.)
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Inconsistency between the decisions of this Court in
Grovey v. Townsend and United States v. Classic apparent
in their application to the instant case should be resolved.

The District Court and the Circuit Court of Appeals
refused to follow the decision in United States v. Classic,
supra, because of their belief that the instant case was con-
trolled by the earlier decision in Grovey v. Townsend,
supra. The District Court concluded: ¢‘I, therefore, fol-
low Grovey v. Townsend, and render judgment for Defen-
dants’’ (R. 85). The Circuit Court of Appeals likewise
followed the Grovey case in affirming the lower court. In
a per curiam opinion it was stated:

‘‘The Texas statutes regulating party primaries
which were considered in Grovey v. Townsend are
still in force. They were held not to render the pri-
mary an election in the constitutional sense. There
is no substantial difference between that case and
this. It is argued that different principles were an-
nounced by the Supreme Court in United States v.
Classic, 313 U. S. 301. The latter was a criminal
case from Louisiana, and did not involve the Texas
statutes. It differs in many points from this case.
The opinion of the court in that case did not overrule
or even mention Grovey v. Townsend (supra). We
may not overrule it. On its authority the judgment
is affirmed?’’ (R. 152).

In thus following the Grovey case rather than the Clas-
sic case, the District Court and the Circuit Court of Ap-
peals made a choice between apparently inconsistent legal
theories of this Court as to federal control over primaries.
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A. Grovey v. Townsend and United States v. Classic
present inconsistent theories as to Federal author-
ity over primaries which decide elections.

The decision in the Grovey case was based on the theory
that the right to participate in the Democratic Primary is
one of the privileges incidental to membership in the Demo-
cratic Party of Texas and should not be confused with ‘‘the
right to vote.”” Thus, the opinion stated:

“The complaint states that * * * in Texas nomi-
nation by the Democratic party is equivalent to elec-
tion. These facts (the truth of which the demurrer
assumes) the petitioner insists, without more, make
out a forbidden discrimination. * * * The argument
is that as a Negro may not be denied a ballot at a
general election insignificant and useless, the result
is to deny him the suffrage altogether. So to say is
to confuse the privilege of membership in a party
with the right to vote for one who is to hold a public
office. With the former the state need have no con-
cern, with the latter it is bound to concern itself,
for the general election is a function of the state
government and discrimination by the state as re-
spects participation by Negroes on account of race
or color is prohibited by the Federal Constitution’’
(295 U. S. 45, 54).1

" In following the decision in the Grovey case the lower
courts ignored the reasoning in the Classic case that in a
state where choice at the primary is tantamount to election,
the right to vote in the primary is derived not from the
party but from the Constitution. In the Grovey case the

13 Similar reasoning appears throughout the Grovey decision: e. g.,
“Here the qualifications of citizens to participate in party counsels and
to vote at primaries has been declared by the representatives of the
party in convention assembled, and this action upon its face is not state
action” (295 U. S. 45, 48).
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question as to whether or not federal authority extended to
primary elections was approached by a consideration of
the relation between the Democratic primary elections and
the ““‘Democratic party’’ in Texas. In the Classic case the
Court viewed as controlling the fundamental relationship
between the Democratic primary elections and the choice
of office-holders. The Court was not concerned with who
ran the machinery but with the practical operation of that
machinery upon the expression of choice.™

The Grovey case was a complaint for damages in a state
court based solely upon the Fourteenth and Fifteenth
Amendments, and this Court, therefore, centered its atten-
tion upon the question of what constituted ‘‘state action’’
under those Amendments. Yet the language of the opinion
is so broad as to create the impression that the effect of the
primary in controlling the choice of office-holders has no
bearing whatsoever upon the question of federal authority
over the conduct of primary elections. The lower courts
here gave this all-inclusive effect to the language of the
Grovey case thereby ignoring the decision of this Court in
the Classic case that the right to vote in such a primary is
derived from the Constitution and protected by federal
statutes not involved in the Grovey case.

14 “The right of the people to choose (Congressmen), * * * isa
right established and guaranteed by-the Constitution and hence is one
secured by it to those citizens and inhabitants of the state entitled to
exercise the right” (313 U. S. 299, 314).
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B. Grovey v. Townsand and United States v.
Classic present inconsistent theories of what
constitutes “state action’ in the conduct of the
primaries.

The Louisiana and Texas election statutes are substan-
tially alike. On the basis of the Louisiana election laws this
Court in the Classic case concluded that the Democratic
primary in Louisiana was ‘‘an integral part of the election
machinery of Louisiana and that the election officials who
refused to count the ballots of qualified electors in the
primary election in Louisiana were rightfully charged with
violation of Sections 19 and 20 of the Criminal Code (18
U. 8. C,, secs. 51 and 52) because ‘‘misuse of power, pos-
sessed by virtue of State law and made possible only be-
cause the wrongdoer is clothed with the authority of State
law, is action taken ‘under color of’ state law’’ (313 U. S.
299, 326). But in the Grovey case the action of officials
conducting a primary election which was similarly created,
required, regulated and controlled by the State was held
not to be ‘‘state action.”” The essential inconsistency is
that in the Classic case the Court decided the issue of state
action by examining the relation of the state to the enter-
prise in which the election judges were engaged, while in
the Grovey case the Court disregarded this relationship and
gave legal effect to the circumstances that the particular
act complained of was not authorized by the state. If the
Grovey doctrine had been applied in the Classic case it
would have led to the conclusion that the election frauds
were not ‘‘under color of state law’’ because they were not
authorized by the state.

It is these conflicts between the theories of United States
v. Classic and Grovey v. Townsend which should be resolved,
and resolved in accordance with the sound theory in the
Classic case.
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Conclusion.

Wherefore, it is respectfully submitted that this
petition for writ of certiorart to review the judgment
of the United States Circuit Court of Appeals for the
Fifth Circuit, should be granted.

THURGOOD MARSHALL,
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Supreme Court of the United States

October Term, 1943
No. 51

Loxxie E. Smirs,
Petitioner,
vS.

S. E. ArvwrieHTt, Election Judge,
and James E. Luizza, Associate
Election Judge, 48th Precinet of
Harris County, Texas,

Respondents.

ON WRIT OF CERTIORARI TO THE UNITED STATES CIRCUIT
COURT OF APPEALS FOR THE FIFTH CIRCUIT

BRIEF FOR PETITIONER.

Opinion of Court Below.

The opinion of the Circuit Court of Appeals is reported
in 131 F. (2d) 593, as well as in the record filed in this cause

(R. 150-151).

Jurisdiction.

The date of the judgment in this case is November 30,
1942 (R. 152). Petition for rehearing was filed within the
time provided by the Rules of the Circuit Court of Appeals
for the Fifth Circuit and was denied on January 21, 1943

(R. 160).

The jurisdiction of the Court is invoked under Section
240(2) of the Judicial Code (28 U. S. C. Sec. 347 (A)).

Certiorari was granted June 7. 1943.’

187 L. Ed. 1167.
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Summary Statement of Matter Involved.

l.
Statement of the Case.

The amended complaint alleged that on July 27, 1940,
and on August 24, 1940, the respondents, acting as election
judges of the 48th Precinct of Harris County, Texas, denied
the petitioner and other qualified electors the right to vote
in the primaries for selection of candidates upon the Demo-
cratic ticket for the offices of United States Senator and
Representatives in Congress. Petitioner sought damages
for himself and a declaratory judgment on behalf of him-
self and others similarly situated that the actions of the
respondents in refusing to permit qualified Negro electors
to vote in these primaries violated Sections 31 and 43 of
Title 8 of the United States Code in that they had subjected
him to a deprivation of rights secured by Sections 2 and 4
of Article I, and the 14th, 15th and 17th Amendments of
the United States Constitution (R. 4-16).! The amended
answer admitted that respondents refused to permit peti-
tioner to vote, but denied that their actions violated the
United States Constitution or laws, because the Democratic
primary in Texas was ‘‘a political party affair’’ and, there-
fore, not subject to federal control (R. 59-71). The parties
agreed to stipulations as to certain material facts (R.
71-76).

The case was heard upon the stipulations (R. 71-76),
depositions (R. 118-147), and oral testimony (R. 96-109).
On May 11, 1942, District Judge T. M. Ken~EerLY filed Find-
ings of Fact and Conclusions of Law (R. 80-85), and on
May 30, 1942, entered a final judgment: (1) that the peti-

1 Jurisdiction of the federal courts is invoked under Sections 41
(11), 41 (14) and 400 of Title 28 of the United States Code.
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3

tioner ‘‘take nothing against’’ respondents, and (2) issued
a declaratory judgment ‘‘that the practice of the defendants
[respondents here] in enforcing and maintaining the
policy, custom, and usage of which plaintiff [petitioner
here] and other Negro citizens similarly situated who are
qualified electors are denied the right to cast ballots at the
Democratic Primary Elections in Texas, solely on account
of their race or color, is constitutional, and does not deny
or abridge their rights to vote within the meaning of the
14th, 15th, or 17th Amendments to the United States Con-
stitution, or Sections 2 and 4 of Article I of the United
States Constitution’’ (R. 86).

ll.
Salient Facts.

All parties to this action, both petitioner and respon-
dents, are citizens of the United States and of the State of
Texas, and are residents of and domiciled in said State
(R. 71).

Petitioner is a Negro, native born citizen of the United
States residing in Houston, Harris County, Texas, a duly
and legally qualified elector under the laws of the United
States and the State of Texas, and is subjeet to no dis-
qualification (R. 71).

Petitioner is a believer in the tenets of the Democratic
Party and, as found by the district judge, is a Democrat
(R. 81). Petitioner has never voted for any other candi-
dates than those of the Democratic Party in any general
election at all times material to this case; has been and is
ready and willing to take the pledge of persons voting in
the Democratic Primary (R. 71, 81).

A primary and a ‘‘run off’’ primary were held in Harris
County, Texas, on July 27, 1940 and August 24, 1940, for
nomination of candidates upon the Democratic ticket for the
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offices of United States Senator, U. S. Congressman, Gov-
ernor and other State and local officers. Prior to this time
the respondents were appointed and qualified as Presiding
Judge and Associate Judge of Primaries in Precinct 48,
Harris County, Texas (R. 72, 81).

On July 27, 1940, petitioner with his poll tax receipt pre-
sented himself to vote in the said Democratic primary, at
the regular polling place for the 48th Precinct and requested
to be permitted to vote. Respondents refused him a ballot
solely because of his race and color, in accordance with
alleged instructions of the Democratic party of Texas (R.
73, 81).

The State of Texas has prescribed the qualifications for
electors in Article 6 of the Texas Constitution and Article
2955 of the Revised Civil Statutes of Texas. This statute
prescribes identical qualifications for voting in both ‘‘pri-
mary’’ and ‘‘general’’ elections (R. 11, 12, 23).

Direct primary elections in Texas were created and are
required and controlled in minute detail by an intricate
statutory scheme.!

According to the stipulations of facts made a part of
the Findings of Facts of the District Court: ¢‘ At all times
material herein the only State-Wide Primaries held in Texas
have been for nominees of the Democratic Party’’ (R. 72).

! The present election laws of Texas originated with the so-called
“Terrell Law”, being “An Act to regulate elections and to prescribe
penalties for its violation” (General Laws of Texas, 1903, Chapter
51, p. 133). Sections 82-107 of this statute set out the requirements
for the holding of primary elections. In 1905 that Statute was re-
pealed and in place thereof Chapter 11 of the General Laws of Texas,
1905, was enacted. These statutes established almost identical require-
ments for both the “primary” and “general” elections as integral parts
of the election machinery for the State of Texas. A comparative
table of present election laws is set out in Appendix C heretofore filed.

Sections of the Constitution of the State of Texas and Sections

gf the Texas Election statutes are set forth in Appendix D heretofore
ed.
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The Democratic Party in Texas.

The Democratic Party is the only party in Texas re-
quired by law to hold primary elections (R. 72). The Demo-
cratic Party in Texas is a voluntary association of indi-
viduals without any rules or procedure for becoming a
member (R. 119). There is no constitution, nor are there
by-laws or fixed rules for the Democratic Party (R. 133,
146). It is admittedly run in a *‘slip-shod’’ manner (R.
146). There are no permanent records (R. 131). There are
no fixed rules for the ‘‘government of the affairs of the
Party’’ other than the election laws of the State of Texas
(R. 133-134). The policy of the party is dictated by the
conventions held every two years. There are no permanent
officers of the party (R. 125). Officers of the convention
are elected at each convention and their duties end at the
adjournment of the convention (R. 146).

Every two years primary elections are held pursuant to
the elections laws of the State of Texas (R. 131-132). In
the holding of these elections the laws of Texas are followed
(R. 131). There are no rules for holding these elections
other than the election laws of Texas (R. 133-134). At these
primary elections any white elector, regardless of party
affiliation, is permitted to vote (R. 106, 81).

After the elections are held the successful candidates
are certified to the Secretary of State of Texas (R. 128).
This likewise is done pursuant to and by virtue of the elec-
tion laws of Texas (R. 128).

Expenses of the Primary.

The County Clerk, the Tax Assessor and Collector, the
County Judge of Harris County all performed their duties
under Articles 3100-3153, Revised Civil Statutes of Texas,
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in connection with holding of the primaries on July 27, 1940,
and August 24, 1940, without cost to the candidates or the
Democratic Party or any official thereof (R. 73).

After such primary the names of the candidates receiv-
ing the nomination were certified by the County Executive
Committee, and the State Executive Committee, in turn,
certified such nominees to the Secretary of State who placed
the names of such candidates on the General Election Bal-
lot to be voted on in the general election. All services ren-
dered in this connection by the Secretary of State were
paid for by the State of Texas (R. 74).

Although some of the expenses of the primary elections
are paid by the Harris County Democratic Executive Com-
mittee, it is admitted: ¢“. . . that it received the funds
therefor by levying an assessment against each person
whose name was placed upon the Primary Ballot for the
two Primaries named, and that the funds unused therefor,
and which remained in the possession of the Harris County
Democratic Executive Committee, were returned prorata
to each candidate for Democratic nominee who had made a
contribution to the Harris County Democratic Executive
Committee, following the assessment so levied”’ (R. 76).

Errors Relied Upon.

The question presented by the Petition for Certiorari
heretofore granted was:

““Does the Constitution of the United States pro-
hibit the exclusion of qualified Negro electors from
voting in primary elections which are an integral
part of the election machinery of the State and which
are determinative of the choice of Federal officers$’’

The Circuit Court of Appeals erred in affirming the
Judgment of the trial court denying petitioner relief and
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issuing a declaratory judgment ‘‘that the practice of the
defendants [respondents here] in enforcing and main-
taining the policy, custom and usage, of which plaintiff
[petitioner here] and other Negro citizens are denied the
right to cast ballots at the Democratic Primary Elections
in Texas, solely on account of their race or color, is constitu-
tional, and does not deny or abridge their rights to vote
within the meaning of the 14th, 15th, or 17th Amendments
to the United States Constitution, or Sections 2 and 4 of
Article I of the United States Constitution’’ (R. 86).

The judgment of the Circuit Court of Appeals for the
Fifth Circuit should be reversed for the following reasons:

L

Tae CONSTITUTION AND LAWS OF THE UNITED STATES AS
CONSTRUED IN UNITED STATES v. CLASSIC PROHIBIT INTERFER-
ENCE BY RESPONDENTS WITH PETITIONER’S RIGHT TO VOTE IN
TExas DEMOCRATIC PRIMARIES,

A. TeE BATIONALE OF THE CLASSIC CASE COVERS A CIVIL
ACTION FOR DENTAL OF THE RIGHT TO VOTE IN A LOUISIANA
PRIMARY ELECTION BECAUSE OF RACE OR COLOR.

B. THERE IS8 NO ESSENTIAL DIFFERENCE BETWEEN THE
STATUS OF PRIMARY ELECTIONS IN LOUISIANA AND IN
TEexas.

(1) Texas like Louisiana has made primary elec-
tions ‘‘an integral part of the procedure of
choice’’.

(2) In Texas as in Louisiana the Democratic pri-
mary in fact ‘‘effectively controls the choice’’ of
Senators and Representatives.

C. THE RESPONDENTS HERE ARE SUBJECT TO THE CONTROL-
LING FEDERAL STATUTES.
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THE ACTION OF RESPONDENTS HEREIN WAS IN VIOLATION OF
THE FOURTEENTH AND FIFTEENTH AMENDMENTS.

A. THE CONDUCT OF RESPONDENTS IN DENYING PETITIONER
A BALLOT TO VOTE IN THE TExas DEMOCRATIC PRIMARY
WAS STATE ACTION,

B. NEwW MATTER DISCLOSED IN THE PRESENT RECORD DE-
STROYS THE FACTUAL BASIS FOR THE DECISION IN (JROVEY
v. TowNSEND.

ARGUMENT.

The Constitution and laws of the United States as
construed in United States v. Classic prohibit interfer-
ence by respondents with petitioner’s right to vote in
Texas Democratic primaries.

In his complaint petitioner charged that respondents
had violated Sections 31 and 43 of Title 8, United States
Code, in that they had subjected him to a deprivation of
rights secured by Sections 2 and 4 of Article 1 and the
Seventeenth Amendment of the Constitution of the United
States (R. 4-5)." The courts below held that the petitioner,
a qualified elector of the State of Texas, could not maintain
an action for damages against the respondents, Democratic
primary election judges, who refused to permit petitioner

. ! Jurisdiction of the District Court was invoked under sub-divi-
sions 11 and 14 of Section 41 and Section 400 of Title 28 of the United
States Code (R. 4-5).
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and other qualified electors to vote in the Democratic pri-
mary elections held July 27, 1940, and August 24, 1940, in
voting precinet 48, Harris County, Texas. These rulings
are inconsistent with the decision of this Court in United
States v. Classic.!

A, The rationale of the Classic case applies to a
civil action for denial of the right to vote be-
cause of race or color in a Louisiana primary
election.

In United States v. Classic, supra, all of the Justices
agreed that the right to vote in a direct primary election
which the State has made an integral part of the procedure
of choice among candidates for Congress or which in fact
effectively controls such choice is secured by the Constitu-
tion as fully as is the right to vote in a general election.?

The majority of the Court then concluded that the
criminal sanctions of Sections 19 and 20 of the Criminal
Code in terms directed at ‘‘the deprivation of any rights,
privileges, or immunities secured or protected by the Con-
stitution and the laws of the United States’’ were applicable
to the deprivation of the right of a voter to have his ballot
counted in such a primary election.

It necessarily follows that the defendants, Classic, and
others, were likewise liable civilly to the complaining wit-
ness under Section 43 of Title 8 of the United States Code,
which is part of the same original Act as Sections 19 and

1 313 U. S. 299 (1941).

2 Compare statement by HoLMEs, ]., in Nixon v. Herndon, 273
U. S. 536, 540 (1927): “If the defendants’ conduct was a wrong to
the plaintiff the same reasons that allow a recovery for denying the
plaintiff a vote at a final election allow it for denying a vote at the
primary election that may determine the final result.”
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20 of the Criminal Code and the language of which closely
approximates the language of Section 20.

If the person seeking civil remedy has been debarred
from participation in the primary because of race or color,
he need not rely upon the general language of Section 43
alone because the act complained of is expressly prohibited
by Section 31 of Title 8 of the United States Code, under the
heading ‘‘Race, color or previous condition not to affect
right to vote’’, which provides as follows:

¢ All citizens of the United States who are other-
wise qualified by law to vote at any election by the

1 After the adoption of the 13th Amendment, a bill, which became
the first Civil Rights Act (14 Stat. 27) was introduced, the major
purpose of which was to secure to the recently freed Negroes all the
civil rights secured to white men. The second Civil Rights legisla-
tion (16 Stat. 140; id. 433) was passed for the express purpose of
enforcing the provisions of the 14th Amendment. The third Civil
Rights Act, adopted April 20, 1871 (17 Stat. 13), reenacted the same
provisions.

Section 43 of Title 8 and Section 52 of Title 18 (Section 20 of
the Criminal Code) of the United States Code are both parts of the
same original bill and although one provides for civil redress and the
other for criminal redress, the language of the two sections is closely
similar :

Skc. 43 or T1TLE 8
“Every person who, under color

Skc. 20 oF CriMmiNaL CopE
“Whoever, under color of any

of any statute, ordinance, regula-
tion, custom, or usage, of any
State or Territory, subjects, or
causes to be subjected, any citizen
of the United States or other per-
son within the jurisdiction there-
of to the deprivation of any rights,
privileges, or immunities secured
by the Constitution and laws,
shall be liable to the party injured
in an action at law, suit in equity,
or other proper proceeding for
redress. R. S. Sec. 1979.”

law, statute, ordinance, regula-
tion, or custom, willfully sub-
jects, or causes to be subjected,
any inhabitant of any State, Ter-
ritory, or District to the depriva-
tion of any rights, privileges, or
immunities secured or protected
by the Constitution and laws of
the United States, . . . shall be
fined not more than $1,000, or
imprisoned not more than one
year, or both.” (R. S. Sec. 5510,
Mar. 4, 1909, c. 321, sec. 20, 35,
Stat. 1092.)
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people in any State, Territory, distriet, county, city,
parish, township, school district, municipality, or
other territorial subdivision, shall be entitled and al-
lowed to vote at all such elections, without distinction
of race, color, or previous condition of servitude;
any constitution, law, custom, usage, or regulation of
any State or Territory, or by or under its authority,
to the contrary notwithstanding. R. S. sec. 2004.”’

The dissenting Justices in the Classic case were of opin-
ion that Section 20 as a criminal statute should be given a
restrictive construction which would exclude frauds in pri-
mary elections from the wrongs embraced by that section.
However, the allowance of a civil remedy is not impeded by
the special restrictive canons of construction which are
peculiarly applicable to criminal statutes. Indeed, Section
43 of Title 8 has been used repeatedly to enforce the right
of the citizen to vote without discrimination because of race
or color.!

This problem of statutory construction is obviated alto-
gether by Section 31 of Title 8, supra, since it is directed at
the very wrong now under consideration ; namely, the denial
of the right to vote at any election because of race or color.

Once a primary becomes an election within the purview
of federal authority, Sections 31 and 43 of Title 8 provide
the voter with a civil remedy calculated to protect his right
to vote in such primary election without distinction because
of race or color. It follows that if the present petitioner
were a Negro citizen of Louisiana complaining of acts in
that State identical with those which occurred in Texas, he
would have a cause of action under the doctrine of this
Court in United States v. Classic, supra.

1See Myers v. Anderson, 238 U. S. 368 (1915) ; Lane v. Wilson,
307 U. S. 268 (1939).
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B. There is no essential difference between pri-
mary elections in Louisiana and in Texas.

A comparison of primary elections and primary election
laws in Texas with primary elections and primary election
laws in Louisiana, demonstrates that in Texas, as in Louisi-
ana, ‘‘the state law has made the primary an integral part
of the procedure of choice [and that] . . . in fact the pri-
mary effectively controls the choice’’.!

1. Texas like Louisiana has made
primary elections ‘““an integral
part of the procedure of choice”.

In United States v. Classic, this Court decided that a
direct primary election is subject to federal control under
Article I ‘‘where the state law has made the primary an
integral part of the procedure of choice’’.? The Court
pointed out that these constitutional provisions do not cease
to be applicable when a state ‘‘changes the mode of choice
from a single step, a general election to two, the first of
which is a choice at a primary of those candidates from
whom, as a second step, the representative in Congress is
to be chosen at the election’’.? In another formulation of
the same principle the Court said ‘‘that the authority of
Congress . . . includes the authority to regulate primary
elections when, as in this case, they are a step in the exer-
cise by the people of their choice of representatives in Con-
gress’’.* To determine the applicability of the stated prin-
ciple in the Classic case, this Court considered the statutes
of Louisiana concerning direct primary elections. While
the Court did not in terms indicate which statutory pro-

1 United States v. Classic, 313 U. S. at p. 318.
2313 U. S. at p. 318.

8313 U. S. at pp. 316-317.

4313 U. S. at p. 317.
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visions were of greatest significance in establishing the pri-
mary as part of the procedure of choice, the opinion does
specify the two decisive types of state action from which
this consequence had resulted; namely, (1) ‘‘setting up
machinery for the effective choice of party candidates’’;
and, (2) eliminating or seriously restricting ‘‘the candidacy
at the general election of all those who are defeated at the
primary’’.!

Comparison of the Texas and Louisiana statutes demon-
strates that the legislatures of both states have taken the
same type of action.?

In Louisiana all political parties casting five per cent.
or more of the total votes at the preceding elections are re-
quired to nominate by direct primary election (Louisiana
Act No. 46, Regular Session, 1940, Sections 1 and 3). In
Texas all political parties casting 100,000 or more votes at
the last general election are required by statute to nominate
by direct primary election. (Vernon’s Revised Civil Stat-
utes, Article 3101.) It is agreed by both parties that: ‘‘At
all times material herein the only state-wide primaries held
in Texas have been for nominees of the Democratic Party’’
(R. 72).

Texas eliminates or restricts the candidacy of persons
other than primary victors to a greater extent than does
Louisiana. The Texas law provides restrictions equivalent
to those in Louisiana.? In addition the Texas law requires

1313 U. S. at p. 311.

2 See Comparative Tables of Louisiana and Texas election statutes
in Petitioner’s Appendices filed herein under separate cover.

8 Candidacy at the general election by means of independent nom-
inating petition is restricted by the pledge required by statute of all
persons participating in primary elections and the further statutory
provision that persons participating in primary elections in which a
candidate is chosen for office may not sign a petition in favor of an-
other’s nomination to said office (Article 3160).
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that all party or organization candidates for Senator must
be chosen at a primary election, and goes so far in making
this restriction explicit as to preclude any candidates de-
feated in a senatorial primary from running as an inde-
pendent or non-partisan candidate in the general election.!

It is submitted that the foregoing are controlling factors
sufficient in themselves to make a primary election an inte-
gral part of ‘‘the procedure of choice’’. Other statutory
provisions may be relevant but they are not decisive. A
large number of such subsidiary items appearing in both
the Texas and Louisiana statutes are assembled for the
purpose of comparison in parallel columns in Petitioner’s
Appendices. Only one of these cumulative circumstances
appears in the Louisiana statutes but not in the Texas stat-
utes. In Louisiana the State collects a fee from all candi-
dates participating in primary elections and thereafter con-
ducts the primary at its own expense, while in Texas, the
statutes require the payment of certain prescribed fees by
candidates to the Executive Committees of the Democratic
Party to be used for the purpose of paying certain of the
expenses of said primary.? In Texas many of the expenses
of the primary are paid in their entirety and directly by the

1 Vernon’s Revised Civil Statutes of Texas, Arts. 3090, 3096.

2 These funds contributed by candidates are considered a trust
fund solely for the purpose of paying of certain expenses for the pri-
mary election and cannot either be appropriated by the Democratic
party or used for any purpose other than those purposes specifically
set out in the primary election statutes. Kaufman et al. v. Parker, 99
%'19‘;%) (2d) 1074 (1936); Small v. Parker, 119 S. W. (2d) 609
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state.! However, this factor, in the Texas scheme does not
make the primary either more or less a part of the pro-
cedure of choice. It does not change the effectiveness of the
primary in eliminating candidates, nor does it make pri-
maries more or less mandatory or more or less completely
defined by law. Thus tested by the criteria set up by this
Court in the Classic case, this factor is in no sense con-
trolling.

1 Pursuant to Article 2975 of the Revised Statutes of Texas the
County Collector of Taxes of Harris County, Texas, prepared a list
of qualified voters of said county who paid their poll tax prior to Jan-
uary 31, 1940. Pursuant to Article 3121 of the Revised Statutes of
Texas, the County Collector for Harris County, Texas, delivered a
copy of this list to the defendants in their official capacities as Judges
of Primary Elections, to be used by them in determining the qualifi-
cations of voters in said primary election. The expenses for the list-
ing of qualified electors and the furnishing of these lists in the primary
elections are paid for by the State of Texas and Harris County; pur-
suant to statute as follows:

“The tax collector shall be paid fifteen cents for each poll
tax receipt and certificate of exemption issued by him to be
paid pro rata by the State and County in proportion to the
amount of poll tax received by each, which amount shall include
his compensation for administering oaths, furnishing lists of
qualified voters in election precincts for use in all general and
primary elections and primary conventions where desired. . . .”

(Article 2994.)

Pursuant to Article 3120 of the Revised Statutes of Texas, voting
booths, ballot boxes, and guard rails prepared for general elections
may be used for primary elections.

Pursuant to Article 29056 of the Revised Statutes of Texas, the
County Clerk of Harris County, Texas, is authorized and required
to receive absentee ballots for voting in the primary elections.

Pursuant to Article 3128 of the Revised Statutes of Texas, the
County Clerk is required to cause the names of the candidates who
have been nominated to be printed in some newspaper published in
the County and to post a list of such names in at least five public
places in the county, one of which shall be upon the courthouse door.
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2. In Texas as in Louisiana the
Democratic primary in fact
“effectively controls the choice”
of Senators and Representatives.

In United States v. Classic, supra, this Court decided
that ‘‘where in fact the primary effectively controls the
choice, the right of the elector to have his ballot counted at
the primary’’ is protected by the Constitution. In that
case, an allegation that selection in the Democratic primary
in Louisiana was decisive of election to Congress was ad-
mitted by demurrer to the indictment.

In the present case, it was alleged by the petitioner in
his complaint and demonstrated by a summary of election
statistics appended thereto that nominees of the Demo-
cratic Party have been elected in all major elections in
Texas with but two exceptions since 1859 (R. 9, 29-59).
Thereafter, by stipulation of the parties duly incorporated
in the trial record, it was established as a fact that ‘‘since
1859 all Democratic nominees for Congress, Senate and
Governor, have been elected in Texas, with two exceptions’’
(R. 72). In his trial findings the District Judge stated that
‘‘the facts in detail have been stipulated, but it seems only
necessary to refer to the Stipulations and to make them a
part thereof’’ (R. 81).

As a matter of fact, in 1940 when petitioner tried to vote
the only opportunity for any Texas voter to exercise his
choice for United States Senator was in the Democratic

1 The full import of this is made clearer upon consideration of the
fact that during this period two senators have been elected each six
years, 21 members of United States House of Representatives have
been elected every two years, and a governor elected every two years.
The fact that during this period of more than eighty years there have
only been two instances of election of candidates other than those of
the Democratic Party demonstrates clearly that nomination at the
Democratic primary in Texas is tantamount to election.
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primary election. It was the only primary election held in
1940 (R. 72). The figures for the 1940 general election in
Texas show the following vote for United States Senator:
Democrat 978,095 and Republican 59,340.!

The Texas Court of Civil Appeals has pointed out that
it is ‘‘a matter of common knowledge in this state that a
Democratic primary election, held in accordance with our
statutes, is virtually decisive of the question as to who shall
be elected at the general election’’.?

It is adequately established in this record that in Texas,
as was the case in Louisiana, the Democratic primary in
fact ‘‘effectively controls the choice’’. The legal conse-
quence of this, under the Classic case, is that the right to
vote in Texas primary elections is secured by the Consti-
tution.

C. The respondents herein are subject to the con-
trolling federal statutes.

Section 31 of Title 8 of the United States Code declares
the federal right of otherwise qualified electors to vote at

! Congressional Directory (1943), p. 250.

2State v. Meharg, 287 S. W. 670, 672 (1926). One of the major
reasons for the development of the primary election was that in “the
South, where nomination by the dominant party meant election, it
was obvious that the will of the electorate would not be expressed
at all, unless it was expressed at the primary”. CuHARLEs EvaNs
Hucues, The Fate of the Direct Primary, 10 National Municipal
Review, 23, 24. See also: HasBROUCK, Party Government in the
House of Representatives (1927), 172, 176, 177; MEerriaM and
OVERACKER, Primary Elections (1928), 267-269.

On the great decrease in the vote cast in the general election from
that cast at the primary in the “one-party” areas of the country, see
GeorGe C. StoNEY, Suffrage in the South, 29 Survey Graphic 163,
164 (1940). In Louisiana there were 540,370 ballots cast in the
1936 Congressional primaries, as against 329,685 in the general elec-
tion. In the 1938 Texas primaries, 34.5% of the adults voted, while
in the general election the figure dwindled to 15%.
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all elections without distinction of race or color.! It is ad-
mitted that respondents prevented petitioner from voting
because of his race and color. Sub-division 11 of Section 41
of Title 28 of the United States Code * gives the District
Court jurisdiction of all suits to enforce rights of citizens of
the United States to vote in the several states.® Similarly
Section 400 of Title 28 conferring jurisdiction over pro-
ceedings for a declaratory judgment contains no limitation
significant for present purposes as to the person against
whom such proceedings may be brought. Thus it is neces-
sary only that the petitioner show that the respondents are
persons who have in fact infringed the right which he as-
serts, and it is not necessary that he shows that respondents
acted under color of any state law.

It is only under Section 43 of Title 8 and under Sub-
division 14 of Section 41 of Title 28 that a question arises
whether the respondents acted ‘‘under color of any statute,
ordinance, regulation, custom, or usage of any state’’. The

1Gee: Guinn v. United States, 238 U. S. 347 (1915) ; Myers v.
Anderson (supra) ; Nixon v. Herndon, 273 U. S. 536 (1927) ; Nixon
v. Condon, 286 U. S. 73 (1932).

2 “The district courts shall have original jurisdiction. . . .

“Eleventh. Of all suits brought by any person to recover
damages for any injury to his person or property on account
of any act done by him, under any law of the United States,
for the protection or collection of any of the revenues thereof,
or to enforce the right of citizens of the United States to vote
in the several States.”

8 Section 31 of Title 8 is codified from Section 1 of the Act of
May 31, 1870 (16 Stat. 140) which was amended by the Act of Feb-
ruary 28, 1871 (16 Stat. 433). Section 15 of this amended statute
provided that the Circuit Courts of the United States should have
jurisdiction of all cases in law and equity arising under the original
and amended acts. By Act of March 7, 1911 (36 Stat. 1092) the
jurisdiction over these actions was transferred to the District Courts
of the United States. This section has now become Section 41 (11)
of Title 28 of the United States Code.
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facts show that they did so act. It is the State of Texas
which, by its election laws, creates, requires, regulates and
controls the direct primary election as an integral part of
the election machinery in that state. It is the statutes of
Texas which require the appointment of primary election
judges and prescribe the qualifications and disqualifications
for such office, which are the same as the qualifications and
disqualifications for judges of general elections. (Vernon’s
Revised Statutes, Articles 3104, 2930, 2940.) The statutes
of Texas prescribe in minute detail the powers of primary
election judges, which are likewise the same as those of
general election judges. Specifically, respondents as such
primary election judges were under statutory mandate to
administer oaths, to preserve order, and to appoint special
officers to assist in the maintenance of order (Art. 3105).
They were required to compel the observance of the law
prohibiting loitering and electioneering near the polling
places and to arrest any person engaged in conveying voters
to the polls in carriages or other conveyances except as
permitted by statute (Art. 3105). All of these significant
police powers of the respondents as election judges are
derived solely from and exercised under the sovereign
authority of the State of Texas. It is particularly signifi-
cant that respondents as election judges are required by
Article 3104 of the Revised Civil Statutes of Texas to take
an oath which is the same oath that is required of officials
serving in general elections and, moreover, Articles 217 and
231 of the Penal Code of the State of Texas make it a erim-
inal offense subject to fine for any election judge to refuse
to deliver a ballot to or receive the vote of a qualified
elector in a primary election.

It is the usual procedure in Harris County, Texas, for
the same individnals who are appointed election judges
in the general elections also to serve as election judges in
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the Democratic primary elections (R. 74). The respondents
conducted the Democratic primary elections of 1940 in the
same manner as the general elections and in conformance
with the statutes of the State of Texas (R. 74, 103-108).

With their offices thus created and defined by the State
and with their duty to receive and count ballots imposed by
statute, respondents so exercised their official function
under the laws of Texas as to deny petitioner the right to
vote. Thus the action of which petitioner complains comes
squarely within the test of action under color of state law
as formulated in United States v. Classic: ‘‘misuse of
power, possessed by virtue of state law and made possible
only because the wrongdoer is clothed with the authority
of state law, is action taken ‘under color’ of state law’’.
Respondents ‘“possessed’’ their ‘“power . . . by virtue of
state law’’ and their rejection of the petitioner’s ballot was
“‘made possible only because [they were] clothed with the
authority of state law’’. Controlling effect should be
given here as in the Classic case, to the relationship of the
State to the enterprise in which the primary election judges
were engaged. Once the state’s relationship to the enterprise
in which the offending persons are engaged is established, it
is immaterial what sanction, if any, is claimed for a par-
ticular act done in performing an official function. Indeed,

1313 U. S. at 326.

Cf. Ex Parte Virginia, 100 U. S. 339, 346 (1879); Home Tele-
phone & Telegraph Co. v. Los Angeles, 227 U. S. 278 (1913);
glague v. Committee for Industrial Organization, 307 U. S. 469, 507,

19 (1939).
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if the matter of such sanction were controlling, the Court
would necessarily have concluded in the Classic case that
the alleged election frauds were not ‘‘under color of’’ state
law because they were not authorized by the State.?

It is submitted that this reasoning should have been but
was not adopted when the status of Texas primary elections
was considered by this Court in Grovey v. Townsend.> In
that case, the conduct of election judges was considered to
be private rather than State action because the act com-
plained of —the exclusion of Negroes from voting—was not
authorized by the State. Under the correct approach of the
Classic case, authority for the particular act is immaterial
so long as the relationship of the State to the enterprise in
which the election judges are engaged is such as to bring
their whole course of official conduct ‘“under color of state
law’’. This conflict between the theories of United States
v. Classic and Grovey v. Townsend shounld now be resolved
in accordance with the sound reasoning of the Classic case.

1In an unbroken line of decisions this Court has held that an
officer of a state finds no shield from enforcement of federal consti-
tutional and statutory limitations in the fact that the state law did not
authorize the acts complained of. Even prohibition of misconduct by
state statute does not operate to limit the federal authority to enforce
constitutional restrictions as against state officers. See: Raymond v.
Chicago Traction Co., 207 U. S. 20 (1907) ; Siler v. Louisville and
Nashville R. R., 213 U. S. 175 (1909) ; Des Moines v. Des Moines
City Ry., 214 U. S. 179 (1909) ; Home Telephone and Telegraph Co.
v. Los Angeles, 227 U. S. 278 (1913) ; Iowa-Des Moines National
Bank v. Bennett, 284 U. S. 239 (1931). These cases must be taken
as overruling the earlier and inconsistent Barney v. City of New York,

193 U. S. 430 (1904).
2295 U. S. 45 (1935).
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The action of respondents herein was in violation of
the Fourteenth and Fifteenth Amendments.

The refusal of the respondents to permit petitioner to
vote in the Democratic primary in Texas because of race or
color also violated the Fourteenth and Fifteenth Amend-
ments to the Constitution of the United States. In the State
of Texas, where the state law has made the primary an in-
tegral part of the procedure of choice and where in fact the
primary effectively controls the choice, the prohibitions of
the Fourteenth and Fifteenth Amendments apply to pri-
mary elections to the same extent as in the case of general
elections.

A. The conduct of respondents in denying peti-
tioner a ballot to vote in the Texas Democratic
primary was state action.

In the Classic case this Court indicated that in primaries
which are an integral part of the election machinery of a
state the protection afforded by the Fourteenth Amendment
to Negro voters is even clearer than the more generalized
protection of Article I. Interpreting Section 19 of the
Criminal Code the Court stated: ‘‘It does not avail to at-
tempt to distinguish the protection afforded by Seec. 1 of the
Civil Rights Act of 1871, 8 U. S. C. A. Sec. 43, to the right
to participate in primary as well as general elections,
secured to all citizens by the Constitution, . . . on the
ground that in those cases the injured citizens were Negroes
whose rights were clearly protected by the Fourteenth
Amendment’.!

1313 U. S. at p. 323.
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The action of the respondents herein in refusing peti-
tioner a ballot to vote in the Texas Democratic primary was
‘‘state action’’ within the meaning of the Fourteenth and
Fifteenth Amendments to the same extent that the action
of the defendants in the Classic case was ‘‘under color of’’
state law within the meaning of Section 20 of the United
States Code. In the Classic case this Court after finding
that the Democratic primary in Louisiana was ‘‘an integral
part of the election machinery’’ of that state concluded that
the election officials who refused to count the ballots of
qualified electors in the primary elections were rightfully
charged with violation not only of Section 19 of the Criminal
Code, prohibiting such action by private individuals, but
also Section 20, prohibiting such action by persons acting
‘‘under color of’’ state law. This conclusion was reached
by applying the principle that: ‘‘misuse of power, possessed
by virtue of state law and made possible only because the
wrongdoer is clothed with the authority of state law, is
action ‘under color of’ state law’’.! It has been established
in preceding sections of this brief that there is no essential
difference between the legal character of the primaries in
Louisiana and Texas and that respondent election judges
acted ‘‘under color of’’ state law just as did the Louisiana
election judges in the Classic case (pp. 12-21). Where con-
duct of the individual is so related to the state as to be
“‘under color of’’ state law it necessarily follows that such
conduct is likewise state action within the meaning of the
Fourteenth and Fifteenth Amendments.?

The District Court conceded that the right to vote in a
primary election which is ‘‘by law made an integral part
of the election machinery’’ would be a right protected by the

1313 U. S. 299, 326.

2Ci. Ex parte Virginia, supra;, Home Telephone & Telegraph
Co. v. Los Angeles, supra; Hague v. Committee for Industrial Organ-
szation, supra.
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Federal Constitution. The Distriect Judge, however, con-
sidered the decision of this Court in Grovey v. Townsend
as controlling and that he must therefore ‘‘follow Grovey v.
Townsend and render judgment for defendants’’ (R. 85).
The United States Circuit Court of Appeals also considered
the decision in Grovey v. Townsend as controlling and con-
cluded that ‘‘we may not overrule it. On its authority the
judgment is affirmed’’ (R. 151).

In thus following the Grovey case rather than the Classic
case, the Distriet Court and the Circuit Court of Appeals
made a choice between inconsistent methods of determining
whether conduct in primary elections is public or private
action. It is respectfully submitted that the ratio decidendi
of the Classic case rather than of the Grovey case should be
followed.

B. New matter disclosed in the present record
destroys the factual basis for the decision in
Grovey v. Townsend.

The record before this Court in Grovey v. Townsend,
supra, failed to reveal or present facts essential to an ade-
quate legal appraisal of the so-called ‘‘white primary.’’
That decision had no proper basis in the actunalities of the
Texas system, and should be re-examined in the light of
facts now revealed for the first time in the present record.

In Grovey v. Townsend, supra, this Court decided that
the method of excluding Negroes from voting in the Texas
Democratic primary elections did not involve such state
action as is comprehended by the 14th and 15th Amend-
ments. Because the exclusionary practice was predicated
upon a resolution of the State Democratic Convention, and
in the light of the record then at hand, this Court failed to
find any decisive interposition of state force in the primary
election.
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Grovey v. Townsend, supra, was decided upon demurrer
to a petition for damages filed in Justice Court, Precinct
No. 1, Position No. 2, Harris County, Texas. That record
provided no factual picture of the organization and opera-
tion of the so-called Democratic Party of Texas and per-
mitted the assumption that the party had the basic strue-
ture and defined membership which are characteristic of an
organized voluntary association. Moreover, on that record,
this Court assumed that the privilege of voting in the Demo-
cratic primary election was an incident of party member-
ship and restricted to members of an organized voluntary
association called the ‘‘Democratic Party.””* The present
record and the following analysis will show that these sup-
posed facts, vital to the decision in Grovey v. Townsend,
supra, did not exist.

The problem in Grovey v. Townsend, supra, as in the
present case, was the determination and evaluation of the
participation of government on the one hand, and the so-
called ‘‘Democratic party’’ on the other hand, in Texas
primary elections with a view to deciding whether the con-
duct of these elections was, in legal contemplation, a gov-
ernmental function subject to the restraints of the 14th and
15th Amendments or a private enterprise not so restricted.
The complaint described in detail the state statutes creat-
ing, requiring, regulating, and controlling the conduct of
primary elections in Texas. These circumstances were
summarized in the opinion of this Court (295 U. S. 45, 49-
50).

1 “While it is true that Texas has by its laws elaborately provided
for the expression of party preferences as to nominees, has required
that preference to be expressed in a certain form of voting, and has
attempted in minute detail to protect the suffrage of the members of
the organization against fraud, it is equally true that the primary is a
party primary . . .” (295 U. S. 45, 50).
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In contrast, the nature, organization and functioning of
the Democratic Party were nowhere adequately described.
Instead, the Court found it necessary to rely upon a general
conclusion of the Supreme Court of Texas in Bell v. Hill,!
that the Democratic Party of Texas is a voluntary associa-
tion for political purposes, functioning as such in determin-
ing its membership and in controlling the privilege of vot-
ing in its primaries.?

This Court was not bound to accept the conclusion of the
Supreme Court of Texas as to the legal character of the
primary election and the Democratic Party in Texas; for it
is well settled that where the claim of a constitutional right
is involved, this Court will review the record and find the
facts independently of the state court.? This Court should

1123 Tex. 531,74 S. W. (2d) 113 (1934).

2 Bell v. Hill was decided by the Supreme Court of Texas on an
original motion for leave to file a petition for mandamus. As in the
Grovey case there were no facts presented or evidence of either the
“Democratic Party” or the actual functioning of the election ma-
chinery.

3In Powell v. Alabama, 287 U. S. 45 (1932), the Court decided
for itself what duties counsel performed, in considering the question
of adequate representation by counsel appointed by the state court.
In Cantwell v. Connecticut, 310 U. S. 296 (1940), the Court made
independent findings of fact as to the character of phonograph records
played by Jehovah’s Witnesses. In Norris v. Alabama, 294 U, S. 587
(1935), the Court weighed evidence showing that Negroes had been
excluded from jury service by reason of race prejudice, against evi-
dence that they had been excluded for other reasons, and held that
the former outweighed the latter.

Accord: Avery v. Alabama, 308 U. S. 444 (1940).

In Smith v. Texas, 311 U. S. 128, at p. 130 (1940), this Court
said :

“But both the trial court and the Texas Criminal Court of
Appeals were of opinion that the evidence failed to support the
charge of racial discrimination. For that reason the Appellate
Court approved the trial court’s action in denying petitioner’s
timely motion to quash the indictment. But the question
decided rested upon a charge of denial of equal protection, a
basic right protected by the Federal Constitution. And ¢ s
therefore our responsibility to appraise the evidence as it re-
lates to this constitutional right.”” (Italics supplied.)

Accord: Ward v. Texas, 316 U. S. 547 (1942).
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have reserved to itself the right to pass upon the mixed
question of law and fact involved in the decision whether
the conduct of primary election officials in Texas constituted
state action.!

Now, for the first time this Court has significant facts
before it which permit an independent examination of the
“party’’ and its functioning and a meaningful comparison
of the roles of state and party in Texas primary elections.
The present record shows that in Texas the Democratic
primary is not, as was assumed in Grovey v. Townsend,
supra, an election at which the members of an organized
voluntary political association choose their candidates for
public office.

11n Pierre v. Louisiana, 306 U. S. 354, at p. 358 (1939), the
Court said:
“In our consideration of the facts the conclusions reached
by the Supreme Court of Louisiana are entitled to great respect.
Yet, when a claim is properly asserted—as in this case—that
a citizen whose life is at stake has been denied the equal pro-
tection of his country’s laws on account of his race, it becomes
our solemn duty to make independent inquiry and determina-
tion of the disputed facts—for equal protection to all is the
basic principle upon which justice under law rests.”

In Norris v. Alabama, 294 U. S. 587, at p. 590 (1935), Mr. Chief
Justice HuGHEs, in his opinion for the unanimous Court, said:

“When a federal right has been specially set up and claimed
in a state court, it is our province to inquire not merely
whether it was denied in express terms but also whether it
was denied in substance and effect. If this requires an exam-
ination of evidence, that examination must be made. Other-
wise, review by this Court would fail of its purpose in safe-
guarding constitutional rights. Thus, whenever a conclusion
of law of a state court as to a federal right and findings of
fact are so intermingled that the latter control the former, it is
incumbent upon us to analyze the facts in order that the appro-
priate enforcement of the federal right may be assured.”

Accord: Great Northern Railway v. Washington, 300

U. S. 154 (1937), United Gas Co. v. Tezas, 303 U. S. 123 (1937),
Cf. Mason Co. v. Tax Commission, 302 U. S. 186 (1937).
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First, any white elector, whether he considers himself
Democrat, Republican, Communist, Socialist, or non-parti-
san, may vote in the ‘‘Democratic’’ primary. The testi-
mony of the respondent Allwright is positive on this point.

“Q. Mr. Allwright, when a white person comes
into the polling place during the primary election of
1940 and asks for a ballot to vote do you ever ask
them what party they belong to? A. No, we never
ask them.

Q. As a matter of fact, if a white elector comes
into the polling place to vote in the Democratic pri-
mary election, he is given a ballot to vote; is that
correct? A. Right.

Q. And Negroes are not permitted to vote in the
primary election? A. They don’t vote in the pri-
mary.

Q. But any white person that is qualified ; regard-
less of what party they belong to, they can vote? A.
That is right.

Q. And you do let them vote? A. Yes’’ (R. 106).

Second, the Democratic party of Texas has no identified
membership and no structure which would make its mem-
bership determinable. Under these circumstances, it is im-
possible to restrict voting in the primary election to ‘‘party
members.”’ The testimony of E. B. Germany, Chairman
of the Democratic State Executive Committee, illustrates
this point (R. 119).

Third, the Democratic party of Texas is not organized.
Officials claiming to represent the party testified positively
that the party has no constitution nor by-laws (R. 146), and
is a ‘‘loose jointed organization’’ (R. 126). No minutes or
records of the periodic party conventions are preserved
(R. 131). The party has no officers between conventions
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(R. 125, 143). Beyond the lack of organic party law, there
is no formulated body of party doctrine. No resolutions of
the state conventions are preserved (R. 137). Even the
resolution upon which the exclusion of Negroes from the
primaries is predicated is not a matter of record and has
no existence as a document (R. 136). At the trial, the al-
leged contents of the resolution were proved, over the objec-
tion of the petitioner, by the recollection of a witness who
testified that he had introduced such a resolution, and was
present when it was adopted (R. 138).

The only rules and regulations governing the Demo-
cratic Party and the Democratic primary elections are the
election laws of the State of Texas (R. 133-134). This
startling state of affairs is perhaps the most striking evi-
dence of a one-party political system where for all prac-
tical purposes the Democratic Party is co-extensive with
the body politic and, hence, needs no private organization
to distinguish it from other parties.

In such circumstances the legal character of the pri-
mary elections, and the status of those who conduct them,
can be derived only from the one organized agency, which
creates, requires, regulates and controls these elections,
namely, the State of Texas. The factual material supplied
in this record, but not available in the record of Grovey v.
Townsend, supra, compels this conclusion. Inadequately
informed, this Court sanctioned the practical disenfran-
chisement of 540,565 adult Negro citizens, 11.88% of all
adult citizens of Texas.! Grovey v. Townsend should be
overruled.

! United States Census (1940). (Figures include native born and
naturalized adult citizens.)
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Conclusion.

Wherefore, it is respectfully submitted that the
judgment of the United States Circuit Court of
Appeals for the Fifth Circuit should be reversed.

Respectfully submitted,
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Supreme Court of the United States

OCTOBER TERM 1943
No. 51

LoONNIE E. SMITH, PETITIONER
V.

S. E. ALLWRIGHT, ELECTION JUDGE, ET AL,
Respondents.

BRIEF OF GERALD C. MANN, ATTORNEY
GENERAL OF TEXAS AS AMICUS CURIAE.

To the Honorable Supreme Court:

Now comes Gerald C. Mann, Attorney General of
Texas, leave of this court first having been obtained,
and files this his amicus curiae brief in the above
cause. He shows to the court that while the Demo-
cratic Party in Texas is purely political, and that as
Attorney General he is not authorized to represent
the party as such. The question involved in this liti-
gation however is of such importance to the citizen-
ship of Texas and to the preservation of the purity
of the ballot in primary elections, that as Attorney
General of Texas, he feels that it 1s his duty to file
this brief.
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He shows to the court that by reason of the far-
reaching effect of the questions involved, and by rea-
son of the fact that the respondents have not filed
any brief in this court or appeared, that the question
should be argued orally, and he has therefore re-
quested permission of this court to argue same at
such time as is convenient to the court.

The two major questions that are necessary to be
determined in this litigation are:

POINT ONE: Is an election judge who conducts
or holds a primary election for a political party in
Texas a State officer?

POINT TWO: Have the white Democrats in
Texas, or any other political group in Texas, the
right to determine who, or what class of people or
voters shall constitute the party they desire to or-
ganize?

PRELIMINARY STATEMENT

It is now well recognized in practically every state
of the Union that in order to maintain a Democratic
form of government, it is necessary to have political
parties, which in turn select candidates for office
from the President of the United States down to the
smallest office-holder in the respective states.

In practically every state stringent laws have been

enacted regulating these primary elections, or nom-
inating conventions, in order to eliminate as far as

219



220

—3—

possible corruption and get the free, full and fair
expression from those who constitute the particular
party seeking to nominate or select its candidates
for the respective offices.

Looking toward this end, the Legislature in Texas
in 1903 passed its first full and complete primary
election law. This law was entirely rewritten in 1905,
and since that time has been amended in many re-
spects to meet the contingencies and conditions that
have arisen by reason of certain groups seeking to
corrupt the ballot box in the primary election or
nomination conventions.

So far as we have been able to ascertain the courts
have never held that they had the right to determine
who would or would not compose a particular politi-
cal organization. Under the Constitution of the
United States, as well as the Bill of Rights in Texas,
citizens of the State have always had the privilege
to create any kind of an organization they desired
which does not violate the law.

- PO0INT ONE (restated): Is an election judge
who conducts or holds a primary election for a politi-
cal party in Texas a State officer?

ARGUMENT AND AUTHORITIES UNDER
POINT ONE

The highest courts in Texas have definitely held
that the Chairman of the County Democratic Execu-
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tive Committee is not an officer within the terms
and definitions of the Constitution and laws of the
State of Texas. Article 3101 of the Revised Statutes
of Texas provides for the holding of a primary elec-
tion to be held by each organized political party that
casts more than one hundred thousand votes in the
last general election to nominate candidates for all
offices to be filled at the general election. The ef-
fect of this statute unquestionably was and is to re-
quire political parties in Texas which have sufficient
strength to have cast as many as one hundred thou-
sand votes in the preceding general election to nom-
inate its candidates if any or desired by a primary
election. This law was evidently passed to prevent
a small group within such political party from meet-
ing in a convention and nominating such officers.

Article 3104 of the Revised Statutes of Texas pro-
vides that the primary election shall be conducted
by a presiding judge to be appointed by a Chairman
of the County Executive Committee of the party,
with the assistance and approval of at least a major-
ity of the members of the County Executive Com-
mittee. The presiding judge is then authorized to
select his associate judge and clerks.

In order that peace may be preserved and no dis-
turbing element prevent the election from being held
in an orderly manner, Article 3105 of the Revised
Statutes gives to the judges of the primary election
authority to maintain peace and order, and if neces-
sary, arrest any person causing disturbance within
one hundred feet of the election polling place.
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Article 3105 of the present statute is in the exact
language of Article 3090 of the Revised Statutes of
Texas of 1911, and was passed by the Legislature
in 1905,

!n 1907 the Court of Criminal Appeals in Texas,
which is the court of last resort in criminal matters,
in the case of Ex parte Anderson, 51 Tex. Cr. R.
239, 102 S. W. 727, passed directly upon the question
as to whether the County Chairman of the Demo-
cratic Executive Committee was an officer under
the provisions of the Texas Constitution and law. In
said case it dppears that a prohibition election had
been held, and the presiding judge at one of the larg-
est voting boxes was the chairman of the Democratic
Executive Committee. The contention was made
that the election was void because of said fact. In
overruling this contention, the court used the follow-

ing language:

“Relator insists that the local option law is
invalid because the presiding judge of the voting
precinct No. 2 in the local option election was at
the time of holding of said election an officer of
trust under the laws of this state, to-wit, was
chairman of the Democratic executive commit-
tee, having been theretofore elected to said of-
fice at the primary election held in said county
on July 28th. The insistence is that he was thus
holding two offices of profit and trust. We do
not think there is anything in this contention.
To be chairman of the Democratic executive
committeé for the county was not an office of

rofit and trust within the contemplatlon of the
aws of thig state. * * *
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In the case of Walker v. Mobley, 101 Tex. 28, 103
S. W. 490, the Supreme Court of Texas definitely
passed upon the question as to whether the County
Chairman of the Democratic Executive Committee
of a particular county was an officer, within the
purview of our Constitution and law, and held spe-
cifically that he was not, and in so doing, used the
following language:

“ * * * _ The ground of disqualification
urged is that the chairman of an executive com-
mittee of a political party is an officer of the
state or county. There is nothing in the lan-
guage of the law or the Constitution to support
the contention. Dean (who was chairman of the
county Democratic executive committee) was
not disqualified to act as judge of the (prohibi-
tion) election.”

The same question came before the Court of Civil
Appeals in Texas in case of Walker v. Hopping, 226
S. W. 146, and no application for writ of error was
made in said case. The Court of Civil Appeals at
Amarillo in caid case in holding that the members
of the Democratic County Executive Committee
were not state officers used the following language:

“(8) Appellant first advances the proposi-
tion that the executive committeemen provided
for by this article of the statute are officers
within the provisions of article 16, § 17, of the
Constitution, reading:

“‘All officers within this state shall centinue
to perform the duties of their offices until their
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successors shall be duly qualified.’

“We think that the term ‘officers,’” referred to
in the Constitution, has reference to public or
governmental officers, and that the officers of
a political party, although provided for by statu-
tory law, are not to be regarded as public or gov-
ernmental officers. Coy v. Schneider, 218 S. W.
479; Waples v. Marrast, 108 Tex. 5; Walker v.
Mobley, 101 Tex. 28. A reference to the decisions
cited, we believe, will render a further discussion
of this proposition superfluous.”

In Waples v. Marrast, 108 Tex. 5, 184 S. W. 180,
the Supreme Court of Texas held unconstitutional
that portion of the primary election law in Texas
which required the various counties to pay the ex-
penses of said primary elections. In said opinion the
court reviewed at length the entire primary election
law, It held specifically that the nomination by politi-
cal parties of their officers was not a State business,
and could not, therefore, be paid for with State mon-
ey, and we think in effect definitely held that the of-
ficers of a pelitical party were not in any sense of the
word officers of the State. The court used the fol-
lowing language:

(6) * * * “A political party is nothing
more or less than a body of men associated for
the purpose of furnishing and maintaining the
prevalence of certain political principles or be-
liefs in the public policies of the government.
As rivals for popular favor they strive at the
general elections for the control of the agen-
cies of the government as the means of pro-
viding a course for the government in accord

224



S

with their political principles and the adminis-
tration of those agencies by their own adherents.
According to the soundness of their principles
and the wisdom of their policies they serve a
great purpose in the life of a government. But
the fact remains that the objects of political
organizations are intimate to those who com-
pose them. They do not concern the general
public. They directly interest, both in their
conduct and in their success, only so much of
the public as are comprised in their membership,
and then only as members of the particular
organization. They perform no governmental
function. They constitute no governmental
agency. The purpose of their primary elections
is merely to enable them to furnish their nomi-

nees as candidates for the popular suffrage.
*® %

“The great powers of the State,—and the tax-
ing power is the one to be always the most care-
fully guarded,—cannot be used, in our opinion,
in aid of any political party or to promote the
purposes of all political parties. * * * .

“To provide nominees of political parties for
the people to vote upon in the general elections,
is not the business of the State. It is not the
business of the State because in the conduct of
the government the State knows no parties and
can know none. If it is not the business of the
State to see that such nominations are made,
as it clearly is not, the publi¢ revenues cannot
be employed in that connection. * * * . Politi-
cal parties are political instrumentalities. They
are in no sense governmental instrumentalities.”

While petitioner seeks to minimize the opinion of
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this court in the case of Grovey v. Townsend, 295
U. S. 45, on the theory that the facts were not de-
veloped in that case, we submit that the entire ques-
tion as to whether the election judge is a State offi-
cer was fully and definitely settled by this court. The
primary election law in Texas has not been in any
way changed or modified since said opinion was writ-
ten. The opening sentence on page 48 of the Grovey
v. Townsend opinion reads:

“The charge is that respondent, a state offi-
cer, in refusing to furnish petitioner a ballot,
obeyed the law of Texas, and its consequent
denial of petitioner’s right to vote in the pri-
mary election because of his race and color was
state”action forbidden by the Federal Constitu-
tion.

After discussing said proposition at length, and
citing numerous authorities from the State of Texas,
this court on page 53 of said opinion, used this lan-

guage:

“In the light of the principles so announced,
we are unable to characterize the managers of
the primary election as State officers in such
sense that any action taken by them in obedience
to the mandate of the State convention respect-~
ing eligibility to participate in the organiza-
tion’s deliberation, is the State action.”

While it is true the Legislature in Texas has at-
tempted to throw every safeguard around primary
elections held by any and all political parties who
seek to nominate candidates for office, in order to
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preserve the purity of the ballot, the Texas Legisla-
ture has not attempted to control who must be the
members of any political branch or party. It did
attempt to pay the expenses of primary elections,
but as before stated, our courts held under our Con-
stitution the Legislature could not do so.

POINT TWO (restated): Have the white Demo-
crats in Texas, or any other political group in Texas,
the right to determine who, or what class of people
or voters shall constitute the party they desire to
organize?

ARGUMENT AND AUTHORITIES UNDER
POINT TWO

As we construe same, it is petitioner’s contention
that a political party in Texas cannot determine who
shall be a member thereof. We submit this proposi-
tion is not tenable. To say that any group of citi-
zens cannot lawfully assemble and organize a politi-
cal party for the purpose of nominating candidates
for office would be to deprive them of the inalienable
right given under the First Amendment to the Fed-
eral Constitution as well as Sec. 27 of the Bill of
Rights in the State of Texas. On page 29 in the
brief filed herein by petitioner, he states there are
now in Texas 540,565 adult Negro.citizens. If these
Negro citizens in Texas desire to organize a political
party, petitioner would not, we are confident, argue
that they could not do so. Neither would this court,
we are constrained to believe, hold that they could
not organize a political party in the State of Texas,
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and exclude from said Party all persons except Ne-
groes.

We have in Texas approximately 400,000 Mexi-
cans. Unquestionably, under their constitutional
rights, they are entitled to organize a political party
to be composed entirely of Mexicans, and no one
would, we think, contend that they did not have this
inalienable constitutional right.

We have in Texas some 300,000 Republican voters,
who are adherents to and believers in the principles
of the Republican party. While this number is not
sufficient to elect officers in most districts or pre-
cincts of the State, no one would contend that they
are not entitled to create a political party and limit
their membership to Republicans.

By the same token and reason there cannot, we
submit, be any reason why the white Democrats in
Texas may not organize for themselves a political
party in Texas. Whether this is wise is not a ques-
tion for the courts to determine, and we submit is
a matter over which the courts cannot within the
Constitution exercise or control their actions. For
the courts to say that any group of citizens cannot
meet peacefully and quietly and nominate candidates
for political offices would be to deny them the in-
alienable rights for which our forefathers fought
and the principles upon which this Government is
founded.

The above general principles, we think, have been
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definitely settled by the decisions of the Supreme
Court, as well as by the courts of last resort in Texas.
This court in Grovey V. Townsend, supra, stated:

“Fourth. The complaint states that candi-
dates for the offices of Senator and Representa-
tive in Congress were to be nominated at the
primary election of July 9, 1934, and that in
Texas nomination by the Democratic party is
equivalent to election. These facts (the truth
of which the demurrer assumes) the petitioner
insists, without more, make out a forbidden dis-
crimination. A similar situation may exist in
other states where one or another party includes
a great majority of the qualified electors. The
argument is that a Negro may not be denied
a ballot at a general election on account of his
race or color, if exclusion from the primary ren-
ders his vote at the general election insignifi-
cant and useless, the result is to deny him this
suffrage altogether. So to say is to confuse the
privilege of membership in a party with the
right to vote for one who is to hold a public of-
fice. With the former the State need have no
concern, with the latter it is bound to concern
itself, for the general election is a function of
the state government and discrimination by the
state as respects participation by Negroes on ac-
count of their race or color is prohibited by the
Federal Constitution.”

In the case of Drake v. Executive Committee of the
Democratic Party, 2 Fed. Supp. 486, the District
Court in Texas held that the Democratic party in
Houston could exclude Negroes from voting in the
primary election to nominate city officers, and used
this language:
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“(4, 5). This then brings forward the ques-
tion of whether, in the absence of a controlling
statute of the state, a political party in Texas,
acting through its convention, committee, or
otherwise under party rules and regulations, has
inherent power to prescribe the qualifications of
its members. I think this must be answered in
the affirmative, Nixon v. Condon, 49 F. (2d)
1012, White v. Democratic Executive Commit-
tee, 60 F. (2) 973, and that the action of defend-
ant, city executive committee (acting not under
powers derived from the state, and not as an
agency of the state, but presumably in accord-
ance with rules and regulations of the Demo-
cratic Party), in so denying plaintiff the right
to vote in such primary election, does not violate
plainti’ff’s rights under the Fourteenth Amend-
ment.’

In the case of Bell v. Hill, 123 Tex. 531, 74 S. W.
(2) 118, the State of Texas, speaking through its
then Chief Justice, Judge Cureton, discussed at
length the organization of political parties, what
they were, and their functions, and the power of a
political convention to determine its membership,
and to restrict its membership to white citizens. The
case involved a mandamus, wherein the petitioners,
Bell and Jones, who were Negroes, sought a manda-
tory injunction against the members of the Demo-
cratic Executive Committee in Jasper County to re-
quire them to permit the petitioners to vote in. the
Democratic primaries in 1934. The court used this
language, beginning with the last paragraph on
column 1, p. 119, 74 S. W.

“We come now to the constitutional basis of
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political parties, as well ac other voluntary as-
sociations. That basis is found in the first sec-
tion of the Bill of Rights, the First Amendment
to the Constitution of the United States, which
declares: ‘CONGRESS SHALL MAKE NO
LAW respecting an establishment of religion,
or prohibiting the free exercise thereof; or
ABRIDGING the freedom of speech, or of the
press; or the RIGHT OF THE PEOPLE
PEACEABLY TO ASSEMBLE, AND TO PE-
TITION THE GOVERNMENT FOR A RE-
DRESS OF GRIEVANCES.’

6 % 2 %

“In United States v. Cruikshank, 92 U. S., 542,
the Supreme Court of the United States, in an
opinion by Chief Justice Waite, declared: ‘The
right of the people peaceably to assemble for the
purpose of petitioning Congress for a redress
of grievances, or for any thing else connected
with the powers or the duties of the national
government, is an attribute of national citizen-
ship, and, as such, under the protection of, and
guaranteed by, the United States. The very
idea of a government, republican in form, im-
plies a right on the part of its citizens to meet
peaceably for consultation in respect to public
affairs and to petition for a redress of griev-
ances.’

“Section 27 of the Bill of Rights, art. 1, Consti-
tution of Texas, reads: ‘The citizens shall have
the right, in a peaceable manner, to assemble to-
gether for their common good; and apply to
those invested with the powers of government
for redress of grievances or other purposes, by
petition, address or remonstrance.’
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“The applicability of this section of the Bill of
Rights to political associations is made manifest
when we consider section 2 of the Bill of Rights,
which declares: ‘All political power is inherent
in the people, and all free governments are
founded on their authority, and instituted for
their benefit. The faith of the people of Texas
stands pledged to the preservation of a republi-
can form of government, and, subject to this
limitation only, they have at all times the in-
alienable right to alter, reform or abolish their
government in such manner as they may think
expedient.’

6 % % *

“(8,4) Since the right to organize and main-
tain a political party is one guaranteed by the
Bill of Rights of this state, it necessarily follows
that every privilege essential or reasonably ap-
propriate to the exercise of that right is like-
wise guaranteed, including, of course, the privi-
lege of determining the policies of the party and
its membership. Without the privilege of de-
termining the power of a political association
and its membership, the right to organize such
an association would be a mere mockery. We
think these rights, that is, the right to determine
the membership of a political party and to de-
termine its policies, of necessity are to be exer-
cised by the State Convention of such party, and
cannot, under any circumstances be conferred
upon a state or governmental agency.

€ * * *

“(8) * * * . Thereisno limitation contained
in article 3167 with reference to declarations of
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policy by a State Democratic Convention called
for the purpose of electing delegates to a Nation-
al Convention. Necessarily such convention has
the same power and authority to determine the
membership of the party as any other State
Convention of the party would have. The sta-
tute does not in any way attempt to limit the
power of such Convention; and, indeed, under
our view of the Bill of Rights, the Legislature
could not limit its power with reference to either
policies or membership. A National Party Con-
vention necessarily formulates a platform and
policies, and if the will of a state party is to be
made known to a National Convention, it neces-
sarily has the power to formulate its policies
and define its membership.”

In Scurry v. Nicholson, 9S. W. (2) 747, the Court
of Civil Appeals in holding that a political party
could determine its membership and fix its policies
stated:

“(4-6) We think it must be conceded that.
in the absence of some legislative interdict, that
the Democratic executive committee of any sin-
gle county may properly enforce a rule or regu-
lation prescribed and enforced: by the supreme
powers of the organization, and it is common
knowledge, of which we may take judicial notice,
that, in the late state Democratic convention,
that body unhesitatingly refused to recognize
and ousted delegates from a number of counties,
including Tarrant county, who had avowed their
purpose of supporting the nominees of the Re-
publican Party for President and Vice Presi-
dent. It is likewise so known to us that the
Democratic executive committee of the nation
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peremptorily ousted and named another in place
of a member of the national Democratic execu-
tive committee from the same county on the
same ground. * * * ”

In White v. Lubbock, 30 S. W. (2) 722, the Court

in discussing the power of the Democratic Party
to determine who should vote in its primary elec-
tions, used the following language:

234

“(3-5) In a state like Texas, where the politi-
cal parties have not by law been made either to
perform any governmental function or to consti-
tute any governmental agency by the payment
by the State of their expenses of operation, or
otherwise, but have only been regulated—how-
ever elaborately—as to how they shall elect their
nominees (Waples v. Marrast, 108 Tex. 5), they
are not state instrumentalities, but merely bod-
ies of individuals banded together for the prona-
gation of the political principles or beliefs that
they desire to have incorporated into the public
policies of the government, and as such have the
power, beyond statutory control, to prescribe
what persons shall participate as voters in their

_ conventions or primaries; in no event, therefore,

did the inveighed-against course of both the
state and Harris county managers of the Demo-
cratic Party of Texas in so barring all but white
Democrats from its primaries constitute action
by the State of Texas itself that was interdicted
by the invoked provisions of the National Con-
stitution, but only the valid exercise through its
proper officers of such party’s inherent power
(recognized but not created by R. S. article
3107) to determine who should make up the
membership of its own private household. * * *.”
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In Love v. Buckner, 121 Tex. 369,49 S. W. (2) 425,
the Supreme Court of Texas held that the Demo-
cratic State Executive Committee was authorized
to require the voters to take the specific pledge to
support the nominees of the Democratic party for
President and Vice-President before they could vote
in the Democratic convention held to elect delegates
to the national convention and used this language:

“We do not think it consistent with the his-
tory and usages of parties in this state nor with
the course of our legislation to regard the re-
spective parties or the State Executive Commit-
tee has denied all power over the party member-
ship, conventions, and primaries, save where
such power may be found to have been expressly
delegated by statute. On the contrary, the sta-
tutes recognize party organizations including
the State committees, as the repositories of
party power, which the Legislature has sought
to control or regulate only so far as was deemed
necessary for important governmental ends
such as purity of the ballot and integrity in the
ascertainment and fulfillment of the party will
as declared by its membership. * * *

“It is true the statute forbids participation in
the precinct primary conventions of those who
are not certified qualified voters, but the only
voters referred to throughout the Article as
comprising the precinct primary convention,
and who can determine the real and effective
party decisions are the voters of said political
party.”

Petitioners in their brief make the statement that
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any white citizen of Texas can vote in the Demo-
cratic primary election, basing this statement, we
presume, upon the testimony of Mr. Allwright, one
of the respondents, who was the election judge in
the precinct in which the petitioners offered to vote,
wherein Allwright testified that if any white citi-
zen came to the polls and offered to vote he himself
did not question them, but permitted them to vote.

Article 3109 of the Revised Statutes of Texas pro-
vides that in all general primary elections there
shall be an official ballot prepared by the party hold-
ing same.

Article 3110 of the Revised Statutes of Texas pro-
vides specifically that the official ballot may have
printed thereon the following primary test: “ ‘I am a
(insert name of political party or organization of
which the voter is a member) and pledge myself to
support the nominee of this primary,” and any bal-
lot which shall not contain such printed test above
the names of the candidates thereon shall be void
and shall not be counted.”

We submit that under the authorities above cited
the election judge has the right to presume that a
man who presents himself as a voter is in fact a mem-
ber of the Democratic party and will support its
nominees, and that no one who is a Republican or
who is affiliated with any other political party will
offer to vote. If any voter’s right to vote is chal-
lenged on the ground that he is not a member of the
party, then the judge can refuse to permit the vote
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to be cast unless the voter will take the required
pledge.

In Love V. Buckner, 49 S. W. (2) 426, the court
at page 426, column 1, stated:

“In our opinion, a voter cannot take part in a
primary or convention of a party to name party
nominees without assuming an obligation bind-
ing on the voter’s honor and conscience. Such
obligation inheres in the very nature of his act,
entirely regardless of any express pledge, and
entirely regardless of the requirements of any
statute. * * * . Being unenforcible through
the court, the obligation is a moral obligation.
Westerman v. Mims, 116 Tex. 371.

“The opinion in Westerman v. Mins quoted
with approval the decision of the Supreme Court
of Louisiana in the case of State Ex rel v. Michel,
Secretary of State, 46 So. 430, to the effect that
‘the voter by participating in a primary implied-
ly promises and binds himself in honor to sup-
port the nominee, and that a statute which ex-
acts from him an express promise to that effect
adds nothing to his moral obligation and does
not undertake to add anything to his legal ob-
ligation. The man who cannot be held by a
promise which he knows he has impliedly given
will not be held by an express promise.’ ”

As is revealed by a number of the opinions of the
Supreme Court of Texas, hereinabove referred to
and quoted from, unquestionably the Democratic
party in Texas can exclude from participation in its
primary election all voters who refuse to take the
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pledge of allegiance to the party, or who refuse to
support the nominee of the primary election or con-
vention at the general election to be held thereafter.
Whether the party exercises this right or privilege
is of no concern to the petitioners in this case. It is
true, however, as is shown by the cases hereinbefore
quoted from, that the Democratic party in Texas
has definitely passed resolutions restricting its mem-
bership to those white citizens who are Democrats
and who are willing to take a pledge, to support the
nominees of the convention or primary election.

GROVEY V. CLASSIC CASES

While we do not consider it necessary to attempt
to reconcile the opinions of this court in the case of
Grovey V. Townsend, 295 U. 8. 45, and United States
v. Classic, 313 U. S. 299, we submit that the facts in
the two cases are so different that the opinion in
one does not necessarily control the opinion in the
other case.

- The primary question determined in the Grovey v.
Townsend case was that an election judge holding
the primary election in Texas for the Democratic
party was not a state officer, and that the Demo-
cratic party could for itself determine the kind and
class of voters that could participate in the Demo-
cratic party, without violating the Federal Constitu-
tion or the Constitution of the State of Texas.

In the case of United States v. Ciassic it appears
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the State of Louisiana had made the primary elec-
tion law a state matter, paid for by the State, and
controlled by the State, and it was charged that one
of the election judges holding said primary election
counted votes cast for a candidate for Congress for
another and entirely different candidate. By reason
of this alleged open fraud and violation of law, the
election judge was indicted under the Federal crim-
inal statutes, and this court held that in such an elec-
tion, in order to maintain the purity of the ballot,
the election judge could not claim immunity by rea-
son of the fact that the election being held in which
he fraudulently and criminally counted ballots was
a Democratic primary.

While it is not necessary to determine the ques-
tion, it may be that in a Democratic primary held
in Texas, or a Republican primary held in any state
where the nomination of the party candidate as a
matter of history results in the election of such can-
didate, (said primary election being held under the
laws of the respective state governing same), if the
election judge should fraudulently, deliberately and
criminally count ballots cast for one candidate
for Congress for another candidate and thereby de-
feat the nomination of a particular candidate for
Congress, the judge could be prosecuted under the
Federal statutes. This question is not before the
court in the case at bar, and therefore need not be
determined.

In Texas the State has not attempted to control
who may organize a political party. It has passed
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most stringent laws regulating any and all political
parties with reference to the manner of holding
primary election or conventions for the nomination
of candidates for the respective offices, including
Presidential electors, Senators, Congressmen and
all State officers. The State of Texas is not interest-
ed in who constitutes a party, or what class of citi-
zens may become members of any particular party.
It is interested, of course, in maintaining the purity
and integrity of the ballot or elections held by anv.

party.

Article 1, section 2, and Article 17 of the Constitu-
tion of the United States secures to the citizens of the
several States who are “qualified electors for the
most numerous branch of the state legislature” the
right to choose the state’s representatives to the Con-
gress.

Petitioners contend that these provisions secure
to such qualified electors the right to participate in
the procedure by which members of a private politi-
cal organization choose its candidates, at least where
the party’s candidates are almost invariably elected.

The Attorney General submits that this contention
is both unsound and untenable.

It is familiar doctrine that provisions in the Con-
stitution preserving to the people certain rights and
privileges were designed to render such rights and
privileges immune from denial or abridgment by
governmental action. Before placing a construction
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on the provisions involved in this case which assumes
a purpose to grant a right immune from private
abridgment, it is proper, we think, to consider the
extremes to which such construction must inevitably
lead. Since the problem of construction is to ascer-
tain the intent, we must be prepared to hold that the
inevitable consequences of a particular construction
were intended. else we are not at liberty to adopt the
construction.

The Constitution prescribes the qualifications of
those to whom it gives the right to choose the state’s
representatives to the Congress. Those qualifica-
tions must be the same as those required by the State
to render them “qualified electors for the most
numerous branch of the state legislature.” If those
possessing such qualifications are accorded by the
Constitution the right to participate in the procedure
for selecting candidates established by a private
political organization, indisputably such private
political organization may not prescribe other or dif-
ferent qualifications as a prerequisite to the exer-
cise of the right. Such organization may not accord
the right only to qualified electors who entertain
certain political beliefs, denying it to qualified elec-
tors who espouse a different set of political prin-
ciples.

The effect is to deny to those “qualified electors”
holding certain political beliefs in common the right
to organize and select candidates to advocate those
beliefs. For, if participation in the procedure cannot
be restricted to those of common political ideals,
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there can be no assurance that the candidates nom-
inated will represent those ideals.

The nomination for election of candidates espous-
ing a particular set of political principles is the es-
sential function of the political party. To give the
Constitution the construction contended for by peti-
tioners is to declare that the people intended to pro-
hibit the organization of political parties, by the
adoption of that instrument.

Further, we desire to call to the attention of the
Court the provisions of Section 2 of Article 14 of
the Constitution. This section declares that when
the right to vote at any election for the choice of
electo. s for President and Vice-President, or repre-
sentatives to the Congress, is denied to any of the
male inhabitants over twenty-one years of age, the
basis of State representation in Congress shall be
reduced “in the proportion which the number of such
male citizens shall bear to the whole number of male
citizens twenty-one years of age in such State.”

If a private political party in a state is invariably
successful in procuring the election of its candidates
and through private action of its membership ex-
cludes large numbers of “qualified electors” from
participation in the party procedure for selecting
its candidates, is the State subject to the penalty
prescribed in Section 2 of Article 14?7 If such “quali-
fied electors” have a Constitutional right to partici-
pate in the party procedure, it would seem so. Cer-
tainly if a party primary is an “election” within the
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meaning of Constitutional provisions granting the
right to vote, it is an “election” within the meaning
of those provisions prescribing a penalty for deny-
ing that right.

The result would be, if we are correct in this as-
sumption, that the people in adopting the Constitu-
tion intended that the representation of a State in
the Congress should be subject to reduction on ac-
count of purely private action of a part of its citi-
zens.

The extremes to which an adoption of the con-
struction contended for by petitioners lead, we think,
demonstrate the fallacy of their argument.

If the Constitution secures the right contended
for by petitioners, the right is of a most peculiar
character, and it is most difficult to determine when
and under what circumstances it comes into being.

It seems to be urged that the right to participate
in the party procedure exists where the party is al-
ways successful in procuring the election of its can-
didates. At what stage of the political life of a party
would this “right” come into existence? Will suc-
cess on the first occasion after the organization of
the party give rise to the right, or must there be
a longer period of gestation? If, after a long pe-
riod of success, the party loses an election, is tne
right lost? For what period does it remain dormant;
how much success, after a loss, does it take to revive
the right? If a party is always successful in State-
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wide elections, but not in particular district elec-
tions, does the “qualified elector” have the right to
participate in the primary for the selection of candi-
dates for the State-wide election but not for the selec-
tion of candidates for the district election?

Conceding the invariable success of the “Demo-
cratic” party, over a long period of years, how is it
to be determined that the party is the same through
that period? Is the test of party identity the mere
“party label”? Or does the identity of the party
through the period depend on substantial sameness
of membership, or upon substantial sameness of
principles through the years, or upon some combina-
tion of characteristics?

It is respectfully submitted that the Constitution
does not grant a right to participate in party pro-
cedure of a private nature, the existence of which
depends upon the answer to be made to such fact
questions.

CONCLUSION

The Attorney General of Texas submits that the
basic principle announced in all the decisions of our
courts relative to the conduct of primary elections
by political parties to nominate candidates is that
the party can regulate its policies, and determine
who shall constitute its membership, unless specific-
ally prohibited by statutory law.

In Texas the Legislature has passed laws to con-
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trol the primary election in many respects. It has
not, however, passed any law which in any way pre-
vents the white Democrats or any other group of
citizens from organizing a political party to nom-
inate candidates for any or all offices to be voted
upon in the general election.

The Attorney General of Texas prays that the
judgment of the trial court and the Circuit Court
be in all things affirmed.

GERALD C. MANN,
Attorney General of Texas

R. W. FAIRCHILD

GEORGE W. BARCUS
Assistant Attorney General

Attorneys for Amicus
Curiae
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ARGUMENT

I

Petitioner’s Right to Relief Under Section 31 of Title 8
Remains Unchallenged

Petitioner in this case asserts three distinet statutory
bases for relief, viz.: First, the remedy provided by sec-
tion 41 (11) of Title 28 of the United States Code for viola-
tion of section 31 of Title 8; second, the remedy provided
by section 41 (14) of Title 28 for violation of section 43 of
Title 8, and third, the remedy of declaratory judgment pro-
vided by section 400 of Title 28 for violation of either sec-
tion 31 or section 43 of Title 8.

The right to recover under section 31 of Title 8 does not
depend on whether or not respondents were state officers
or were acting under color of state law. This question can
only be material in considering the applicability of section
43 of Title 8. The brief amicus curiae filed herein by the
Attorney General of Texas is addressed to the question
whether or not respondents were state officers® and makes
no mention of petitioner’s claim to recovery under section
31 of Title 8.

Section 31 of Title 82 is directed at the denial of the right
to vote at any election because of race or color, and the
official position of the individual interfering with this right
is immaterial. Section 31 declares the federal right of other-
wise qualified electors to vote at all elections without dis-
tinction of race or color and subdivision 11 of section 41
of Title 28 gives the District Courts jurisdiction ‘‘of all

1 See Brief of Attorney General of Texas, p. 2.

s4A|l]l citizens of the United States who are otherwise qualified by law
to vote at any election by the people in any State, Territory, district,
county, city, parish, township, school district, municipality, or other
territorial subdivision, shall be entitled and allowed to vote at all such
elections, without distinction of race, color, or previous condition of servi-
tude; any constitution, law, custom, usage or regulation of any State or
gergxtory, orobsz’ or under its authority, to the contrary notwithstanding.

. S. sec. 2004.
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suits . . . to enforce the right of citizens of the United
States to vote in the several States’’.®

Although section 31 does not contain specific provision
for remedy for violations of the rights therein declared,
there can be no doubt that section 31 in conjunction with
section 41 (11) of Title 28 provides sufficient basis for recov-
ery in the present case. In an opinion delivered by Mr.
Chief Justice Hughes in a case involving the applicability
of certain sections of the Railway Labor Act, it was stated:

‘‘The absence of penalty is not controlling. The crea-
tion of a legal right by language suitable to that end
does not require for its effectiveness the imposition
of statutory penalties. Many rights are enforced for
which no statutory pemalties are provided. In the case
of the statute in question, there is an absence of pen-
alty, in the sense of specially prescribed punishment,
with respect to the arbitral awards and the prohibition
of change in conditions pending the investigation and
report of an emergency board, but in each instance a
legal obligation is created and the statutory require-
ments are susceptible of enforcement by proceedings
appropriate to each . . . The right is created and the
remedy exists.”’® (Italies ours.)

The necessity for and propriety of such statutory con-
struction has most recently been affirmed by this Court in
the case of Switchmen’s Union of North Americav. National
Mediation Board® in the following language:

“If the absence of jurisdiction of the federal courts
meant a sacrifice or obliteration of a right which Con-
gress had created, the inference would be strong that
Congress intended the statutory provisions governing
the general jurisdiction of those Courts to control . . .”

® See petitioner’s principal brief, pp. 11, 17-18.
‘ Texas and New Orleans R. Co. v. Brotherhood of Railway and Steam-
ship Clerks, 281 U. S. 548 (1930).

281 U. S. 548, at p. 569.
°64 S. Ct. 95 (1943).
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The Attorney General’s Approach to and Analysis of the
Status of Election Judges Are Unsound

The Attorney General of Texas contends that primary
election judges in Texas are not ‘‘state officers”’. In sup-
port of this contention he cites Ez parte Anderson,” holding
that the chairmanship of a Democratic County Committee
is not ‘‘an office of profit and trust within the contemplation
of the laws’’ of Texas prohibiting the simultaneous holding
of two such offices. The Attorney General also cites Walker
v. Mobley 2 holding that the statutory disqualification of any
person ‘‘who holds an office of profit or trust under . . . this
state’”’ does not prevent the chairman of a Democratic
County Committee from serving as an election judge.
Finally, he relies upon Walker v. Hopping,® holding that a
state constitutional provision that ‘‘all officers within this
state’’ continue in office until their successors shall be duly
qualified, does not apply to members of a Democratic County
Committee.

These cases merely highlight the fallacy of testing the
present issue, whether the United States Constitution re-
stricts the official conduct of primary election judges, by
analogy to cases controlled by considerations not material
here. The policies which dictate the rule against holding
two profitable state offices simultaneously or against a
member of the administration in power judging an election
have no bearing on the present issues. It is not particular
local incidents of the office of election judge but the basic
relationship of the state to the enterprise in which the elec-
tion judge is engaged which is controlling here. As Mr.
Justice Cardozo said in Nizon v. Condon:*°

751 Tex. Cr. Rep. 239, 102 S. W, 727 (1907).
©101 Tex. 28, 103 S. W. 490 (1807).

°226 S. W. 146 (Tex. Civ. App. (1920)).

v 286 U. 8. 73, 89 (1932).
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“‘The test is not whether the members of the Execu-
tive Committee are representatives of the State in the
strict sense in which an agent is the representative of
his principal. The test is whether they are to be classi-
fied as representatives of the State to such an extent
and in such a sense that the great restraints of the Con-
stitution set limits to their action”’.

Indeed, the Attorney General’s argument would neces-
sarily challenge the soundness of this Court’s decision in
Nizon v. Condon. For his contention, consistently applied,
would lead to the conclusion that members of the State
Democratic Executive Committee in that case should not
have been considered as “acting under color of state law”
and subject to the restraints of the 14th and 15th Amend-
ments when they excluded Negroes from participating in
Democratic primaries.

The only sound test of the status of the officials in ques-
tion for the purpose of determining whether restrictions
of the Federal Constitution apply to their official conduct
is that stated in United States v. Classic:** ‘‘Misuse of
power possessed by virtue of state law and made possible
only because the wrongdoer is clothed with the authority
of state law is action taken ‘under color of’ state law.”” The
analysis of the relationship of the State to Texas direct
primary elections and the judges who conduct them, as set
forth in pages 19 to 25, inclusive, of petitioner’s principal
brief, contrasted with the absence of any offsetting control
by the party makes clear the applicability of this test to the
official conduct of respondent primary election judges.

1313 U. 8. 299, 326 (1941).
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I

A Qualified Negro Elector Cannot Be Denied a Primary
Ballot on Any Theory That the Integrity of the
Democratic Party Is Thereby Destroyed

The Attorney General of Texas has sought to establish
that under Texas law and polity a political party has inher-
ent power to determine its own membership and that this
case involves no more than the exercise of such power by
the Democratic party of Texas.

In the petitioner’s view of the case this entire argument
is beside the point. Petitioner asserts a right to participate
in the choice of Senators and Representatives in Congress
founded upon and guaranteed by Article I and the 17th
Amendment of the Constitution of the United States. He
asserts further that his privilege of voting as guaranteed
by the 15th Amendment of the Constitution has been
abridged. It follows from the decision of this court in
United States v. Classic, supra, that an elector’s constitu-
tional right to vote for and to participate in the choice of
federal officers extends to voting in primary elections which
a state has made an integral part of its machinery of choice,
or which in fact are decisive of the choice. Petitioner’s prin-
cipal brief has demonstrated that the primary elections
in which he sought to vote are within these categories as
set up in United States v. Classic.

Under such circumstances the abridgement of constitu-
tional privilege is established and the claim of inherent
power to do the acts which have resulted in such abridge-
ment can be of no legal significance. Whatever power local
law or local political theory may confer upon a political
party with reference to the determination of its member-
ship, that power cannot be exercised in such manner as to
infringe the constitutional privilege of voting for federal
officers.

In this connection it is important to note that although

254



7

the 15th Amendment prevents the abridgement of peti-
tioner’s right to vote because of color, and Article I and
the 17th Amendment protect bis right to participate in the
choice of Senators and Representatives, this does not nec-
essarily preclude the application of local rules of allegiance
to party political tenets or a pledge to support party can-
didates. A requirement of adherence to the party’s political
faith may be reasonable and proper and compliance is within
the power of the elector. Thus there is nothing inconsistent
between preventing the exclusion of qualified electors from
primary voting because of color and at the same time per-
mitting a locally imposed requirement that the elector make
manifestation of allegiance to party principles.

A. Under Texas Polity the Choice of the Elector Determines
His Party Affiliation

Although the conclusions of the Attorney General of
Texas concerning the nature of political parties and their
inherent powers in Texas, if correct, would in no sense be
decisive of the issues in this case, his conclusions are in-
correct and his analysis of Texas statutes and decisions is
{aulty and incomplete.

It is the essence of the Attorney General’s argument that
unless political parties have inherent power of defining
membership the party system can have no meaning. At the
outset it should be pointed out that one of the fundamental
*acts in this case is that for all practical purposes there is
only one political party in Texas and that the significant
and decisive political contests occur within the Democratic
party and not between or among two or more different
narties.

However, there is in fact and in law, as recognized by the
Texas courts, a workable method of defining the party status
of the individual elector, & method adequate to serve the
realities of the political situation in Texas. The party con-
vention drafts and publishes the party platform. The his-
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torical behaviour of party leaders and public officers elected
on the party ticket have demonstrated the basic political
principles to which the party adheres. The elector by reason
of such history, or because of the party platform, or in the
light of tradition, or for any other reason satisfactory to
him, determines to support the Democratic ticket. He
openly declares his allegiance by subseribing to the statu-
tory pledge on the primary ballot. He affirms that he will
support party candidates. By these tokens he considers
himself a Demoecrat. It is the genius of Texas political
organization, further attested by the absence of member-
ship rolls or similar organizational devices within the
party, that it is the choice of the elector rather than any
action of the ‘‘party’’ which determines who is a Democrat.
It was this conception of political status which enabled the
District Judge in his trial findings in this case to find as a
fact that petitioner ‘‘is a Democrat’’ (R. 81).

The clearest judicial exposition of this view that in Texas
the voter chooses his party in accordance with his political
beliefs rather than the party delimiting participation in
primary elections upon some other basis appears in Briscoe
v. Boyle.* There the Court said: ‘‘If (the qualified elector)
considers himself a member of the party holding the elec-
tion, and if he has a present intention to vote for the nomi-
nees selected at such election, he is entitled to vote therein,
and by doing so he obligates himself to support such nomi-
nees at the resulting general election.”’??

The whole course of legislative and judicial action in
Texas, except with reference to voting by Negroes, is con-
sistent with this analysis. In Lowve v. Wilcoz,'* the Supreme
Court of Texas has traced the history of legislation con-
cerning primary voting. The Court there pointed out that

2986 S, W. 276 (Tex. Civ. App. 1926). This decision of the Texas Court
of Civil Appeals was subsequently cited and discussed with approval by
the Supreme Court of Texas in the leading case of Love v. Wilcox, 119
Tex. 266, 28 S. W. (2d) 5156 (1930).

# At page 276.
* Supra note 13.
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the Democratic party platform of 1905 and the message to
the Legislature from the Governor elected upon that plat-
form both stressed the importance of uniform legislation to
determine eligibility for voting in primary elections. It
was pointed out further that in the ensuing debate the Legis-
lature considered various restrictions and finally enacted
a statute imposing the single uniform pledge of party loy-
alty, which is now incorporated in Article 3110 of the Texas
Revised Civil Statutes. The Court then reviewed with ap-
proval several earlier decisions and concluded that the party
can impose no new test of loyalty upon and can require no
additional pledge of a qualified elector who seeks to vote in
the party primary.

It is only where the Negro elector seeks to vote that there
is any contrary legislation or adjudication. Such inconsist-
ent rulings are made boldly and obviously. In Briscoe v.
Boyle, supra, the Court of Civil Appeals in San Antonio
clearly declared that a party could not exclude any white
elector, who had complied with statutory requirements, from
voting in its primary. In County Democratic Ezecutive
Commiattee v. Booker,'® the same Court held that the exclu-
sion of Negroes from voting in Democratic primary elec-
tions is within the power of the party. In Clancy v. Clough,®
the Court of Civil Appeals at Galveston enjoined Demo-
cratic party officials from exacting of a white voter a pledge
in addition to that prescribed by statute. But, in White v.
Lubbock,'” the same Court in the same volume of reports
declared the inherent power of the party to exclude Negroes
from primary voting.

Similarly, the Supreme Court of Texas concluded in the
leading case of Love v. Wilcox, supra, after elaborate review
of legislative and judicial history, that neither past party
disloyalty nor new forms of pledges as to fealty may bar

®53S. W. (2d) 128 (1936).
¥30 S. W. (2d) 569 (Tex. Civ. App. 1928).
30 S. W. (2d) 722 (Tex. Civ. App. 1980).
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or impede the elector who seeks to vote in a party primary.
Yet in Bell v. Hill,'® the State Supreme Court determined
that the party has inherent power to exclude Negroes from
primary elections. It has already been pointed out in peti-
tioner’s principal brief that Bell v. Hill was decided on
motion for leave to file a petition for writ of mandamus
without the taking of testimony as to party structure or
functioning. But beyond that, the report of the case shows
that the motion for leave to file a petition for mandamus
was presented to the Court on July 19 and the Court’s deci-
sion was rendered the following day, July 20.

The Texas decisions in this field make clear two things
and two things only; first, the courts of Texas are deter-
mined to sanction the exclusion of Negroes from voting in
Democratic primaries ; second, these same courts are equally
determined that no other qualified electors shall be excluded.

CONCLUSION

Wherefore, it is respectfully submitted that the judgment
of the United States Circuit Court of Appeals for the Fifth
Circuit should be reversed.

Respectfully submitted,

TrURG00D MARSHALL,
New York, N. Y.,

Wuiam H. Hasix,
Washington, D. C,,

W. J. DurHAM,
Dallas, Texas,

Attorneys for Petitioner.

128 Tex. 531, 74 S. W. (2d) 113 (1934).
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Loxme E. Swmrrs,
Petitioner,
v.

S. E. ArvwricHaT, Election Judge, and James E. Luizza,
Associate Election Judge, 48th Precinet of Harris County,
Texas,

Respondents.

BRIEF OF AMERICAN CIVIL LIBERTIES UNION,
AMICUS CURIAE

Introduction

The American Civil Liberties Union is a nationwide
organization, members of which reside in and are citizens
of Texas. It is devoted to the protection of the Bill of
Rights and the extension of democratic privileges. It has
consistently opposed racial discrimination wherever the
problem has arisen, and has fought against unreasonable
limitations on the exercise of the right to vote.

Every substantial interference with the ballot is a blow
at representative democratic government. We are particu-
larly concerned, therefore, when, as in this case, many
qualified citizens are effectively deprived of their partici-
pation in the choice of those who are to represent them
and thus of the reality of the right to vote, solely because
of race and color.
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The importance of primaries and their integral
relationship to the right to vote in general is today
axiomatic.

The primary is an integral part of the entire elective
machinery. It is essential to the operation of the demo-
cratic process that the voter be given an effective choice
in a general election. Thus, over the entire nation, the
position of the primary, as the means used in selecting the
candidates among whom the electorate must choose, is of
great importance.

It is common knowledge that in many States the pri-
mary is, in effect, the election. Selection of one party
ticket or another, depending on the State, is an assurance
of election.

““The fact is that the primary is the election
in about one-half of the states, one-half of the
counties, and one-half of the legislative congres-
sional districts of the nation. The voter’s power
is practically ended in these instances when the
party nominations are once made. Theoretically
and legally he can choose members of another party,
but practically he will not do so in these juris-
dictions. The significance of the primary as a part
of the governing process is therefore very great,
and should be examined with all the care given to
an electoral process of a final nature.””*

If the shield of the Constitution were to extend no
further than the ‘‘final’’ choice it would, in many in-
stances, be no safeguard at all. For the shield to be real

1. Merriam and Overacker—Primary Elections (1928) at p. 269.
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and to accomplish its purpose, it must intervene at the
stage when the electoral process may still be influenced by
the voter and, therefore, at the primary elections.

|

The recent history of the “White Primary” in
Texas shows a studied intent to disfranchise the
Negro.

It hardly needs to be said that the commands of the
Constitution have not been so uniformly accepted as to
assure full participation of our Negro citizens in their
electoral rights. Many efforts have been made to frustrate
these commands, as previous decisions of this Court and
common knowledge attest. Texas, as well as other States,
has overlooked the constitutional injunctions. The recent
history of changes in the electoral machinery of Texas
statutes reflects the disposition to see to it that Negroes
shall have no effective voice in the selection of candidates
of the dominant party.

In 1923 Texas enacted the following statute:2

““All qualified voters under the laws and consti-
tution of the State of Texas who are bona fide
members of the Democratic party, shall be eligible
to participate in any Democratic party primary
election, provided such voter complies with all laws
and rules governing party primary elections; how-
ever, in no event shall a negro be eligible to par-
ticipate in a Democratic party primary election held
in the State of Texas, and should a negro vote in a
Democratic primary election, such ballot shall be
void and election officials are herein directed to
throw out such ballot and not count the same.”’

2. Acts 2d C.S. 1923, p. 74, Article 3093a from Acts 1923.
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In Nizon v. Herndon, 273 U. S. 536, this Court de-
clared the provision violative of the Fourteenth Amend-
ment,

In the next year (1928) the legislature of Texas en-
acted Ch. 67 which permitted a similar result—the
elimination of Negro electors. Removing the discrimina-
tion denounced by this Court from the face of the statute,
it was nevertheless implemented so as to circumvent the
decision.*

This Court again declined to countenance such dis-
crimination, Nizxon v. Condon, 286 U. S. 73.

Three weeks® after the decision in Nixon v. Condon,
supra, the Texas Democratic State Convention proceeded
to a new formula to accomplish the same purpose by
adopting the following resolution:

‘“Be it resolved, that all white citizens of the
State of Texas who are qualified to vote under the
constitution and laws of the state shall be eligible
to membership in the Democratic party and as such
entitled to participate in its deliberations.’’®

3. “Article 3107 (Ch. 67, Acts 1927) Every political party in this State
through its State Executive Committee shall have the power to prescribe the
qualifications of its own members and shall in its own way determine who
shall be qualified to vote or otherwise participate in such political party;
provided that no person shall ever be denied the right to participate in a
primary in this State because of former political views or affiliations or
because of membership or non-membership in organizations other than the
political party.”

4. Pursuant to this statute the following resolution was adopted by the
Texas State Democratic Executive Committee:

“Resolved: That all white Democrats who are qualified and (sic)
under the Constitution and laws of Texas and who subscribe to the
statutory pledge provided in Article 3110, Revised Civil Statutes of Texas,
and none other, be allowed to participate in the primary elections to be
held July 28, 1928 and August 25, 1928, and further, that the Chairman
and the secretary of the State Democratic Executive Committee be directed
to forward to each Democratic County Chairman in Texas a copy of this
resolution for observance.”

5. 43 Harv. Law Rev. 812 (1932).

9736. Seia, White v. County Democratic Executive Committee, 60 F. (2d)
, n. 1.
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Unfortunately, when this newest episode in the series was
presented to the Court, it came up on an inadequate
record and the Court sustained the action against chal-
lenge under the Fourteenth and Fifteenth Amendments.
Grovey v. Townsend, 295 U. S. 45. The inadequacies of
that record have been corrected in the present record,
where the true nature of the present restrictions and
their consequences can at last be clearly observed.

This Court has frequently shown its determination not
to allow the commands of the Constitution to be avoided
by ingenious subterfuges. This record presents a proper
opportunity to re-examine the Grovey case and to make
sure that the franchise is not effectively denied on grounds
of race to an important segment of the population of
Texas.

Article 1, Section 2 of the Constitution protects
every citizen in his right to choose candidates and vote
at congressional elections.

As far back as Ex Parte Yarbrough, 110 U. S. 651,
this Court held that the right to vote at Congressional
elections was granted by the Federal Constitution, and
that it safeguarded a qualified voter at such elections
from violence by persons acting in their individual capaci-
ties.

In Nizon v. Herndom, supra, and Nizon v. Condon,
supra, the protection of the Constitution was applied to
attempts by State authorities to deprive the voter of his
constitutional rights in primary elections.

7. See United States v. Mosley, 238 U. S. 383; Swafford v. Templeton, 185
U. S. 487; Wiley v. Sinkler, 179 U. S. 58.
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In Uwited States v. Classic, 313 U. S. 299, this Court
held that the protection of the Constitution extends to
qualified voters in primary elections for Federal office.
In view of that decision it is difficult to see how studied
interference with the right to vote in Federal elections can
be without constitutional protection however the inter-
ference is disguised.

v

This Court should now overrule its decision in
Grovey v. Townsend.

Grovey v. Townsend, supra, was decided on demurrer
so that the Court was necessarily restricted in its con-
sideration.

The evidence, now for the first time fully presented in
the record before the Court, indicates, among other things,
that the Democratic party is not a closely organized
private voluntary association with the usual attributes of
such bodies;® that the election laws of the State of Texas
are actually so closely integrated with primary procedures
that they cannot be separated from the actions of the
Democratic party; and that the primary is, in fact, the
election in Texas.

When grave constitutional questions are re-presented
on records which permit a complete consideration and
where the nature and consequences of discrimination are
fully disclosed as they are here, the Court should have
no reluctance to reconsider and reverse an earlier decision.
(See the dissenting opinions in Burnet v. Coronado Oil

8. Cf. Merriam and Overacker, Primary Elections (1928), at p. 140; “The
theory of the party as a voluntary association has been completely overthrown

by the contrary doctrine that the party is in reality a governmental agency,
subiect to legal regulation and control.”
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& QGas Co.,285 U. S. 393.)° In the present state of the
world, a further declaration by this Court of the prin-
ciples underlying the constitutional safeguards of the
ballot, denying the power of the majority, on grounds of
race or color, to repress a minority which is contributing
so much to the nation’s cause, would be heartening to all
who believe in human liberty and dignity.

Conclusion

The effective corollary of the great freedoms guar-
anteed by the Constitution is the right to vote. A re-
versal in this case should go far towards removing re-
strictions which now, especially, have no proper place in
our democracy.

Respectfully submitted,

WaITNEY NORTH SEYMOUR,
Counsel for
American Civil Liberties Union,
Amicus Curiage.

Of Counsel:

GEeorce CrLirroN Epwarps,
of Dallas, Texas.

CrirrorDp FORSTER,
STANLEY LoWwELL.

9. This Court has only recently overruled two of its decisions involving
important civil rights. See Murdock v. Pennsylvenia, 87 Law. Ed. 87, over-
ruling Jones v. Opelika, 316 U. S. 597; and West Virginia State Board of
Educatiog, g876Law. Ed. 1171, overruling Minersville Schoo! Dist. v. Gobitis,
310 U. S. X
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SUPREME COURT OF THE

UNITED STATES

OCTOBER TERM, 1943

No. 51

LoNNIE E. SMITH,
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vs.

S. E. ALLwWRIGHT, ELECTION JUDGE, AND
JaMEes J. Livuzza, AssociATE ELECTION JUDGE,
FOURTH PRECINCT OF HARRIS COUNTY, TEXAS,

Respondents

MOTION FOR LEAVE TO FILE BRIEF
AS AMICUS CURIAE

To THE HONORABLE SUPREME COURT:

Now comes George A. Butler, Chairman of the State
Democratic Executive Committee of Texas, and respect-
fully moves the court for leave to file the accompanying
brief in this case as Amicus Curiae. The consent of the at-
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torney for respondents has been obtained. Consent of at-
torneys for petitioner has not been received as of the time of
the mailing of this brief.

Special reasons in support of this motion are set out in the

accompanying brief.
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SUPREME COURT OF THE
UNITED STATES

OCTOBER TERM, 1943

No. 51

Lonnie E. SMITH,
Petitioner,

VS.

S. E. ALLWRIGHT, ELECTION JUDGE, ET AL.,
Respondents

BRIEF OF AMICUS CURIAE

Amicus Curiae is Chairman of the State Democratic Ex-
ecutive Committee of Texas. This Committee is composed
of one male and one female committeeman from each of the
thirty-one state senatorial districts of Texas; the chairman
and the members of the committee were regularly elected at
the Texas State Democratic Convention held in Austin,
Texas, in September, 1942. As Chairman of this committee,
he is vitally interested in all matters affecting the operations
and affairs of the Democratic Party in Texas, and the con-
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duct of the party’s primary elections out of which this sujt
arises,

Preliminary Statement

On May 24th, 1932, the Democratic Party of Texas, as-
sembled in convention at Houston, Texas, unanimously
adopted the following resolution:

“Be It REsoLVED, that all white citizens of the State
of Texas, who are qualified to vote under the Constitu-
tion and laws of the State shall be eligible to member-
ship in the Democratic Party and as such entitled to par-
ticipate in its deliberations™ (R. 75).

Respondents were the Presiding Judge and Associate Judge
of the Democratic Primaries in Precinct 48, Harris County,
Texas, on July 27, 1940, and August 24, 1940. Respondent
Allwright had been elected by the Democrats of Precinct 48
as their party chairman of such Precinct; and thereafter,
following party custom, was made presiding judge to hold
the two primaries for the Democratic Party by the chair-
man of the Harris County Democratic Executive Commit-
tee (R. 76). Respondent Liuzza was appointed associate
judge (R. 76). Respondents received their instructions with
reference to holding such primary from the County Chair-
man (R. 76). All instructions to the presiding judges, as-
sistant judges, clerks and supervisors at such primary elec-
tions came from Charles E. Kamp, Chairman of the Harris
County Democratic Executive Committee, or the regulations
were promulgated by the Executive Committee itself at a
meeting of its membership held approximately one month
before the first primary election (R. 140). The election
judge conducted the election in accordance with the in-
structions thus received (R. 107). The Harris County
Democratic Executive Committee determined how many
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clerks the respondents should have (R. 107); it fixed the
compensation for the election officials (R. 107). The entire
expense of holding and conducting primaries in Harris
County on July 27, 1940, and August 24, 1940, was borne
and paid for by the Harris County Democratic Executive
Committee from funds received by levying an assessment
against each person whose name was placed upon the primary
ballot (R. 76). After such primary elections the names of
the candidates receiving the nomination were certified by
the Democratic County Executive Committee to the party’s
State Executive Committee, which in turn certified the
party’s nominees to the Secretary of State, who placed their
names on the general election ballot to be voted on in the gen-
eral elections (R. 74). In the general elections negro electors
could and did vote (R. 74, 108).

The policy of the Democratic Party is adopted at guber-
national conventions (R. 126). The Executive Committee
arranges the place for the meeting, the State Committee sets
up 2 program for the temporary officers, which are usually
confirmed from then on, the temporary officers put the Con-
vention in operation, and after the Convention is over the
management of the party reverts to the Executive Committee
which carries out the policies adopted by the Convention (R.
124, 125). The county convention is a political unit in itself;
the county convention elects its own chairman and precinct
chairmen and they function as the election organization (R.
124). The Democratic Party of Texas is a political party and
the Harris County Democratic Party is a subdivision of the
state-wide political party (R. 140).

Question Involved

Does the Democratic Party in Texas, 2 voluntary associa-
tion of persons of common political beliefs, have a right to
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prescribe the qualifications of its membership and electors
for the selection of the party’s nominees for office?

Argument and Authorities

This court has previously had before it three cases arising
in Texas involving the Democratic Party primary elections.
In the case of NxoN v. HERNDON, 273 U.S. §36 (1927), the
court had before it for consideration the attack on the con-
stitutionality of Article 3107 of the Revisep CrviL STATUTES,
1925, which read:

“In no event shall a negro be eligible to participate in
a Democratic party election held in the State of Texas,
and should a negro vote in a Democratic primary elec-
tion, such ballot shall be void and election officials shall
not count the same.”

This court found the above statute offensive to the Four-
TEENTH AMENDMENT to the CoNsTITUTION, the court
pointing out that color cannot be made the basis of a statutory
classification.

In Nixon v. ConpON, 286 U.S. 73 (1932), this court,
speaking through MR. Justice CarpozO, referred to the
NmxonN v. HERNDON case, supra, in the opening language of
its opinion and referring to Article 3017 stricken down in
that decision stated: “While that mandate was in force, the
negro was shut out from a share in primary elections, no¢ in
obedience to the will of the party speaking through the party
organs, but by the command of the state itself, speaking by
the voice of its chosen representatives.” (Italics ours).

In NxoN v. CONDON, supra, the court had before it a
resolution adopted by the State Democratic Executive Com-
mittee limiting the right to vote in primary elections to
white democrats who are qualified and none others, such
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resolution having been adopted by the State Democratic
Executive Committee of Texas under authority of Article
3107 (Chapter 67, Acts 1927), which article provided:

“Every political party in this State through its State
Executive Committee shall have the power to prescribe
the qualifications of its own members and shall in its
own way determine who shall be qualified to vote or
otherwise participate in such political party; provided
that no person shall ever be denied the right to partici-
pate in a primary in this State because of former po-
litical views or affiliations or because of membership or
non-membership in organizations other than the po-
litical party.”

The court held that the above quoted Statute constituted a
grant of power by the State to the Executive Committee
which it did not otherwise possess as a mere agent of the
party. The court stated: “Whatever inherent power a state
political party has to determine the content of its member-
ship resides in the state convention. Bryce, Modern Dem-
ocracies, Vol. 2, p. 40.” * * * “Never has the state con-
vention made declaration of a will to bar negroes of the
state from admission to the party ranks. Counsel for the re-
spondent so conceded upon the hearing in this court. What-
ever power of exclusion has been exercised by the members
of the Committee has come to them, therefore, not as the
delegates of the party, but as the delegates of the state. In-
deed, adherence to the statute leads to the conclusion that
a resolution once adopted by the Committee must continue
to be binding upon the judges of election though the party.
in convention may have sought to override it, unless the
Committee yielding to the moral force of numbers, shall re-
voke its earlier action and obey the party will. Power so in-
trenched is statutory, not inherent, If the State had not
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conferred it, there would be hardly color of right to give a
basis for its exercise.”

In the Nrxon v. CONDON case, the court expressly re-
served decision on the validity of action by the Democratic
Party itself in Texas which had the effect of restricting its
membership to white democrats.

The issue raised and the contentions made by petitioners
in the present case was finally placed directly before this
court in GROVEY V. TowNsgND, 295 U.S. 45 (1935). In
that case the court had before it the resolution of the State
Democratic Convention of Texas adopted May 24, 1932,
which is the same resolution which was in effect at the time
of the occurrences out of which the present suit arises (R.
75). Such resolution provided:

“Be it resolved, that all white citizens of the State
of Texas who are qualified to vote under the Constitu-
tion and laws of the state shall be eligible to member-
ship in the Democratic Party and as such entitled to
participate in its deliberations.”

The court referred to its previous decisions in NIXoN V.
HerNDpON and NixoN v. CoNpoN and pointed out that in
those cases it had held that the denial of petitioner’s right
to vote in the primary election because of his race and color
was state action forbidden by the Federal Constitution, but
“Here the qualifications of citizens to participate in party
councils and to vote at party primaries have been declared
by the representatives of the party in convention assembled,
and this action upon its face is not state action.”

In GrROVEY v. TOWNSEND it was argued, as it is argued in
the present case, that the elaborate statutory provisions set
up in Texas with reference to the primary elections had the
effect of making the party primaries state elections as fully
as general elections and had the further effect of making
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those who managed the primaries state officers subject to
state direction and control. In reply to this argument, the
Supreme Court said:

“While it is true that Texas has by its laws elaborately
provided for the expression of party preference as to
nominees, has required that preference to be expressed
in a certain form of voting, and has attempted in
minute detail to protect the suffrage of the members of
the organization against fraud, it is equally true that the
primary is a party primary; the expenses of it are not
borne by the state, but by members of the party seek-
ing nomination (Arts. 3108, 3116) ; the ballots are fur-
nished not by the state, but by the agencies of the party
(Arts. 3109, 3119); the votes are counted and the
returns made by instrumentalities created by the party
(Arts. 3123, 3124-5, 3127); and the state recognizes
the state convention as the organ of the party for the
declaration of principles and the formulation of poli-
cies (Arts. 3136, 3139).”

Likewise, in GROVEY v. TOWNSEND, petitioners made the
argument, as is made in the present case, that candidates
for the offices of Senator and Representative in Congress
were to be chosen at the primary election in which petitioner
attempted to participate, and that in Texas nomination by
the Democratic Party is equivalent to election. This court
replied that such facts, even if true, did not make out a for-
bidden discrimination, since a similar situation might exist
in other states where one or another party includes a greater
majority of the qualified voters.

Petitioners, in the present case, charge that in GROVEY v.
TownseND the record had not been fully developed and
hence this court could not be governed in the present case
by its previous decision in which it disposed of the conten-
tions presently made by petitioners. In reply to this argu-
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ment, we need only point out that GRovEY v. TowNSEND
came to this court on demurrer in which all of the facts
alleged in plaintiff’s petition were assumed as true and the
allegations made by plaintiff in such cause were certainly
as favorable to them in every respect as the record which
they have developed in this cause.

Petitioners have placed much emphasis on UNITED STATES
v. Crassic, 311 U.S. 299, in support of their application.
The facts in that case and this are not the same. UNITED
STATEs v. CLassic involved a criminal prosecution for elec-
tion fraud, and in no wise did the court in that case deny
the right of a political party to regulate its membership or
that of its electors in the party primary elections. The court
further pointed out in the CrLassic case that the Louisiana
primaries were conducted by the state at state expense, while
the court, in GRovEY v. TOWNSEND, pointed out that the
Texas Democratic primary is a party primary, the expense
of which is borne by the party, the ballots for which are
furnished by the agencies of the party, the votes are counted
and returns made by instruments of the party, and the
Democratic Convention is the organ of the party for the
declaration of party principles and policies.

Under the Record in the present case it is clear that the
conduct of the Democratic primaries in Harris County by
respondents was as agents of the Democratic Party of Texas
and not as officers of the State of Texas. It is further evident
that the Democratic primaries were elections conducted
by the Democratic party through its party ofhcials for the
selection of the party’s nominees in the general election,
and that such primaries were not elections conducted by the
State of Texas. By reason of such facts it is apparent that
petitioners have not been denied any rights guaranteed to
them under the Constitution,
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We conclude by borrowing from the language of JusTicE
McREeyNoLps in NxoN v. CONDON:

“Political parties are fruits of voluntary action. Where
there is no unlawful purpose, citizens may create them
at will and limit their membership as seems wise. The
state may not interfere. Whites may organize; blacks
may do likewise. A woman’s party may exclude males.
This much is essential to free government.”

It is respectfully urged that the judgment of the trial
court and the circuit court should be affirmed.

Respectfully submitted,

WRIGHT MoORROW,
Counsel for Amicus Curiae
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