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SUBJECT: Sit-In Cases

This memorandum contains a chromnological
narrative description of the history of the Thirteenth
and Fourteenth Amendments, We have quoted every state-
ment made in the debates which conceivably provides
support, either specifically or generally, for the fol=
lowing propositions contained in the Solicitor General's
memorandum of December 18, 1963, concerning the sit-in
cases:

At p. 6:

The Amendment [the Fourteenth Amendment]

was concerned not merely with what a

State did, but with the effect of the

State®s action upon the opportunities for

the former slaves to become equal with

other mgn, It was concerned with condi=-

tions-=with denials of equal civil rights

as a consequence of State action, The

right to equal treatment in places of

public accommodation is one of the funda-

mental rights the Amendment was intended

to secure against all forms of denial as

a consequence of State action, The con=-

sequence does not end when the State

action geases, We do not suggest that

the victim of the discrimination has a ,
right to service that he can enforce
against the proprietor of the private
establishment, Our case is pitched upon \
the much narrower proposition that so :
long as the custom of practicing dis-

crimination against Negroes in places of J
public accommodation survives as a !
proximate consequence of earlier dis-~ j
criminatory State laws, Congress has §
power to enact legislation appropriate to '
remedy the violation and the State may

not, without a further violation, lend

the aid of its police or courts to sup=-

port the discrimination,




At p. 11:

The Amendment was intended to grant

power to enact broad civil rights legis-
lation in situations in which the S tates
had denied the freedmen equal protection
of the laws, Congress is not limited
under Section 5 to inhibiting the Statets
violations, It has the power to secure
the right to civil equality by dealing
with the consequences of the violation,

We have also included any material which
might be relevant to other theories tentatively
raised in connection with the sit-in cases which de-
pend on historical support, ie., material indicating
that Congress wished to abolish the incidents of
slavery as well as slavery itself when it adopted
the Thirteenth Amendment; material indicating that
the framers of the Thirteenth and Fourteenth Amend-
ment expected that private discrimination, at least
in public places, would wither away after the
Amendments took effect, and material indicating that
the framers of the Fourteenth Amendment intended to
impose an affirmative duty upon the States to afford
protection to the Negro from private discrimination,
or from certain types of private discrimination,

We have not attempted in this memorandum to
editorialize about what the framers intended to do.
We have felt that, within the time limitations im-
posed, it would be best to get as much raw material
to the Solicitor General as quickly as possible, We
have therefore followed the format contained in the
Appendix to the Brown brief, filling in the history
where necessary, eliminating where necessary., We have
attempted to err on the side of inclusion rather than
exclusion,

Since we have not yet completed our research
on the Civil Rights Act of 1875, the history of that
Act is not discussed in this memorandum, but will be
submi tted separately,




A. The Thirteenth Amendment

The Thirteenth Amendment originated in S.]J.
Res. 16, introduced by Senator Henderson of Missouri on
January 11, 1864. 1/ It was referred to the Judiciary
Committee, of which Senator Lyman Trumbull of Illinois
was chairman (Globe, 38th Cong., lst Sess., p. 145). 2/
The resolution was reported by Trumbull om February 10,
1864 (Globe, p. 553), in an amended form, which was the
form finally adopted. At that time Senator Trumbull
opened the debate, stating (Globe, p. 1313):

If these Halls have resounded
from our earliest recollections with
the strifes and contests of sectionmns,
ending sometimes in blood, it was
slavery which almost always occasioned
them, No superficial observer, even,
of our history North or South, or of
any party, can doubt that slavery lies
at the bottom of our present troubles.
OQur fathers who made the Constitution

1/ The text of the resolution was as follows:
Art. 1., Slavery or involuntary servitude except
as a punishment for crime, shall not exist in the
United States.

Art. 2. The Congress, whenever a majority of the

members elected to each House shall deem it necessary,

may propose amendments to the Constitution, or, on
the application of the Legislatures of a majority of
the several States, shall call a convention for
proposing amendments, which in either case shall be
valid, to all intents and purposes, as part of the
Constitution, when ratified by the Legislatures of
two thirds of the several States, or by conventions
in two thirds thereof, as the one or the other mode
of ratification may be proposed by Congress (Globe,
38th Cong., lst Sess., p. 1313).

2/ All references to the Congressional Globe in this sec-
tion, unless otherwise noted, are to the 38th Congress, lst Session.




regarded it as an evil, and looked
forward to its early extinction. They
felt the inconsistency of their posi-
tion, while proclaiming the equal
rights of all to life, liberty, and
happiness, they denied liberty,
happiness, and life itself to a whole
race, except in subordination to them.

Senator Wilson of Massachusetts began his
speech by stating (Globe, p. 1319):

Mr. President, %our country,* said
that illustrious statesman, John Quincy
Adams, tbegan its existence by the
universal emancipation of man from the
thralldom of man.® Amidst the darkling
storms of revolution it proclaimed as its
living faith the sublime creed of human
equality. From out the rolling clouds
of battle the new Republic, as it took
its position in the family of nations,
proclaimed in the ear of all humanity
that the poor, the humble, and sons of
toil, whose hands were hardened by
honest labor, whose limbs were chilled
by the blasts of winter, whose cheeks
were scorched by the suns of summer,
were the peers, the equals, before the
law, of kings and princes and nobles,
of the most favored of the sons of men.

Denouncing slavery, Wilson said (Globe, p. 1320):

Sir, this gigantic crime against
the peace, the unity, and the life of
the nation is to make etermal the hate-
ful dominion of man over the souls and
bodies of his fellow-man.

Near the close of his speech, Wilson declared
(Globe, p. 1324):

If this amendment shall be incorporated
by the will of the nation into the Con-
stitution of the United States, it will




obliterate the last lingering vestiges
of the slave system; its chattelizing,
degrading, and bloody codes; its dark,
malignant, barbarizing spirit; all it
was and is, everything connected with
it or pertaining to it, from the face
of the nation it has scarred with
moral desolation, from the bosom of
the country it has reddened with the
blood and strewn with the graves of
patriotism, The incorporation of this
amendment into the organic law of the
nation will make impossible forevermore
the reappearing of the discarded slave
system, and the returning of the
despotism of the slavemasters?® domina-
tion,

Then, sir when this amendment to
the Constitution shall be consummated
the shackle will fall from the limbs of
the hapless bondman, and the lash drop
from the weary hand of the taskmaster,
Then the sharp cry of the agonizing
hearts of severed families will cease
to vex the weary ear of the nation, and
to pierce the ear of Him whose judgments
are now avenging the wrongs of centuries.
Then the slave mart, pen, and auction-
block, with their clanking fetters for
human limbs, will disappear from the
land they have brutalized, and the
school-house will rise to enlighten the
darkened intellect of a race imbruted
by long years of enforced ignorance.
Then the sacred rights of human nature,
the hallowed family relations of husband
and wife, parent and child, will be pro-
tected by the guardian spirit of that
law which makes sacred alike the proud
homes and lowly cabins of freedom. Then
the scarred earth, blighted by the sweat
and tears of bondage, will bloom again
under the quickening culture of rewarded
toil. Then the wronged victim of the
slave system, the poor white man, the




sandhiller, the clay-eater of the wasted
fields of Carolina, impoverished, debased,
dishonored by the system that makes toil
a badge of disgrace, and the instruction
of the brain and soul of man a crime,

will 1ift his abashed forehead to the
skies and begin to run the race of im-
provement, progress, and elevation.

On March 30, 1864, the debate continued. Senator
Davis of Kentucky, speaking against the amendment, argued
that slavery had not caused the war, and that its aboli-
tion by federal action would be a serious violation of
state sovereignty, and would have a "potency * * * for
large and permanent mischief" (Globe, Appendix, pp. 104,
108)., On the following day, March 31, he offered an
amendment that no Negro could ever hold citizenship or
public office in the United States. This was defeated by
a vote of 28 to 6 (Globe, p. 1370). On that day, Senators
Salsbury of Delaware and Clark of New Hampshire engaged
in an extended debate over the constitutional authority
of Congress to propose an amendment at a time when several
states were out of the Union (Globe, pp. 1364-1370). 1In
the course of this debate, Senator Clark asserted (Globe,
p. 1369):

There is, Mr. President, an essen-
tial difference between the emancipation
of slaves and the abolition of slavery.:
The act of Congress of the 17th July, 1862,
set free certain classes of slaves. The
President s proclamation of January 1,
1863, proclaimed freedom to those of
certain districts. Both were measures of
emancipation. They concerned the persons
of slaves, and not the institution of
slavery. Whatever be their force and
extent, no one pretends they altered or
abolished the laws of servitude in any
of the slave States. They rescued some
of its victims, but they left the institu-
tion otherwise untouched. They let out
some of the prisoners, but did not tear
down the hated prison. They emancipated,
let go from the hand, but they left the
hand unlopped, to clutch again such




unfortunate creatures as it could 1lay
hold upon. This amendment of the Con-
stitution is of wider scope and more
searching operation. It goes deep into
the soil, and upturns the roots of this
poisonous plant to dry and wither., It
not only sets free the present slave,
but it provides for the future, and
makes slavery impossible so long as
this provision shall remain a part of
the Constitution, Sir, this amendment
will be most propitious. On all the
slave-accursed soil it shall plant new
institutions of freedom, and a new or
regenerated people shall rise up, with
an undying, ever-strengthening fealty
to that Government which has bestowed
nothing but benefits and blessings.

On April 4, Senator Howe of Wisconsin spoke in
favor of the joint resolution (Globe, Appendix, p. 111),
Pointing to the many degrading economic, moral and in-
tellectual effects of the slave system, he stated (Globe,
Appendix, p. 118):

? I think your amendment should go further
than as I understand it does. I think
that when the American people command
that these persons shall be free, they
should command that they be educated,

or at least that there be no laws enacted
in any State to prevent their education

* * * the State which enfranchises its
people and does not educate them shall

be doubly damned * * *,

On April 5, 1864, Senator Reverdy Johnson of
Maryland declared that the proposed amendment was proper
and necessary. He declared (Globe, p. 1424):

We mean that the Government in future shall be
.asit has been in the past, one, an example of
human freedom for the light and example of

the world, and illustrating in the blessings




and the happiness it confers the truth
of the principles incorporated into the
Declaration of Independence, that 1life
and liberty are man's inalienable right.

On the same day, Senators Davis and Powell of Kentucky
each offered amendments imposing conditions upon the
emancipation of the slaves, All these amendments were
defeated (Globe, pp., 1424-1425), 3/

In a speech on April 6, 1864, Senator Harlan \
of Iowa, supporting the proposed amendment, reviewed
some of the incidents of slavery (Globe, p. 1437). He |
pointed out that slavery necessarily resulted in the ]

abolition of the relation between husband and wife i
and parent and child; it precluded the relation of

person to property, because a slave was declared in- 1
capable of acquiring and holding property; it deprived 1
slaves of status in court, and of the right to testify; i

it resulted in the suppression of freedom of speech

and press because in the slave states "it becomes a

crime to discuss * * * [slavery's] claims for pro-

tection or the wisdom of its continuance;" its con-

tinuance required the perpetuation of the ignorance

of its victims, 4/ Senator Harlan asked (Globe,

Pe 1439):

3/ 0One of the Davis amendments would have added the
following words to the first section of the proposed
article (Globe, p, 1425):

"But no slave shall be entitled
to his or her freedom under this
amendment if resident at the time
it takes effect in any State the
laws of which forbid free negroes o
to reside therein, until removed
from such State by the Government
of the United States,"

4/ Senator Harlan also discussed the effect of Slavery
in degrading the white race and in impoverishing the
slave states,




If, then, none of these necessary
incidents of slavery are desirable, how
can an American Senator cast a vote to
justify its continuance for a single hour,
or withhold a vote necessary for its
prohibition?

Senator Salsbury of Delaware rose to rebut
Harlan., Quoting Biblical authorities, he stated that
slavery had existed almost since the flood, and was a
fact of nature (Globe, p. 1442): -

The theory now common seems to be
that the law of God?*®s providence is
equality and uniformity., Such a law
never did pervade or regulate the works
of God's providence to man; but the
law of His providence is inequality and
diversity. I treat of this inequality
of races, of human beings, precisely
as I treat of the inequality which I see
in inanimate and physical nature all
around me.

Senator Hale of New Hampshire followed Senator |
Salsbury. He stated in the course of his speech (Globe, 1
p. 1443):

Mr. President, permit me to say
that this is a day that I and many
others have long wished for, 1long
hoped for, long striven for. It is
a day when the nation is to commence
its real life, or if it is not the
day, it is the dawning of the day;
the day is near at hand. The day is
to come when the American people are
to wake up to the meaning of the
sublime truths which their fathers
uttered years ago and which have
slumbered dead letters upon the pages
of our Constitution, of our Declara-
tion of Independence, and of our
history -- a day when the nation is
to be disembarrassed of the inconsisten-
cies which have marked its history and

<
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its career, patent to the world and
to ourselves when we have had the
courage faithfully, fairly, and
boldly to look the truth in the face.

Sir, what is the truth? We
have had upon the pages of our public
history, our public documents, and our
public records some of the sublimest
truths that ever fell from human lips;
and there never has been in the
history of the world a more striking
contrast than we have presented to
heaven and earth between the grandeur
and the sublimity of our professions
and the degradation and infamy of
our practice., That day is to pass
away, and to pass away, I trust,
right speedily.

Later in his speech Senator Hale declared

. « o whenever unconditionally and
without equivocation we come up to

the mark and place ourselves on the
high standard of Christian duty and
resolve that despite of all extraneous
circumstances, of all doubtful contin-
gencies, of all questions of expediency,
we will place ourselves firmly upon
the everlasting rock of duty and our
action shall be in accordance with

our conscientious convictions, then,
and not till then, will that pillar

of cloud by day and fire by night
which led the chosen people from the
house of bondage to the land of
promise be ours. Then we shall in-
deed and in truth be worthy of our
genealogy and our history. Then the
sublime teachings of the Pilgrim
fathers who left everything behind
them that they might come hither and
plant in this wilderness a temple of
liberty and throw wide open its doors

(Globe,
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for the oppressed of earth to enter
and be at rest -- then will all that
be realized. Then without shame,
without reproach, and without apology,
we can stand in this nineteenth century,
soldiers of the new civilization and
of an old Christianity, going forth

to battle with every impulse of our
hearts and every purpose that we
entertain in full accordance with the
best wishes and hopes of the good on
earth and of the God in heaven; when
we take this position and take it
firmly and ably, then and not until
then shall we triumph; then and not
till then shall we see the beginning
of the end.

After some further debate, the Committee of the Whole
agreed to the Judiciary Committee Amendment (Globe, p.
1447).,

On April 7, 1864, Senator Hendricks of Indiana
echoed Saulsbury?®s views of the natural inferiority of
the Negro race., No constitutional amendment could change
that, for (Globe, p. 1457)

* * * they never will associate with
the white people of this country upon
terms of equality. It may be preachedy
it may be legislated for; it may be
prayed for; but there is that differ-
ence between the two races that renders
it impossible. If they are among us as
a free people, they are among us as an
inferior people. 5/ i
i

5/ After some further debate, Senator Hendricks, in
questioning whether three quarters of the states were
competent to abolish by constitutional amendment an insti-
tution which existed by virtue of state law, stated (Globe,
p. 1458):

All of our great men and jurists have held
that this institution exists by virtue of
State law. That State law may be the common
law of the State, the usage of the State, or
it may be that system of statutes which
recognizes and regulates the institution . . .
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Then Senator Henderson, author of the resolution,
spoke for its passage. It must be done, he said, to save
the Union. He also said (Globe, p. 1465):

I will not be intimidated by the fears
of negro equality. The negro may possess
mental qualities entitling him to a
position beyond our present belief.

If so, I shall put no obstacle in the
way of his elevation. There is nothing
in me that despises merit or envies its
rewards. Whether he shall be a citizen
of any one of the States is a qQuestion
for that State to determine, If New
York or Massachusetts or Louisiana shall
confer on him the elective franchise,

it is a matter of policy with which I
have nothing to do. The qualification
of voters for members of Congress is a
question under the exclusive control

of the respective States. Whatever
qualifications are prescribed by the
States for electors of the lower branch
of the State Legislatures, the same are
constitutionally prescribed for electors
of members of Congress. Senators are
chosen by the State Legislatures, and
the people of each State determine the
qualifications of voters for both branches
of the Legislature. The manner of
choosing presidential electors is left
to the Legislatures of the States. 8o
in passing this amendment we do not
confer upon the negro the right to vote.

4 We give him no right except his freedon,
and leave the rest to the States.

On April 8, 1864, the last day of the Senate
debate, Senator Charles Sumner took the floor. He took
the position that slavery was not sanctioned by the exist-
ing Constitution, stating that "what is true of slavery
is true of all its incidents" (Globe, p. 1479). Recogniz-
ing that slavery still existed, however, .he urged its
abolition, declaring (Globe, p. 1481):
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« o« o It is the rare felicity of such
an act, as well outside as inside the
rebel States, that, while striking a
blow at the rebellion, and assuring
future tranquility, so that the
Republic shall no longer be a house
divided against itself, it will add at
once to the value of the whole fee
simple wherever slavery exists, will
secure individual rights, and will
advance civilization itself,.

Sumner also stated that (Globe, p. 1482):

Such an amendment in any event will
give completeness and permanence to
emancipation, and bring the Constitu-
+ tion into avowed harmony with the
\// Declaration of Independence. . . .

Sumner, however, preferred that the amendment
be phrased differently, He offered the following sub-
stitute (Globe, p. 1482):

All persons are equal before the
law, so that no person can hold another as
a slave; and the Congress shall have
power to make all laws necessary and
proper to carry this declaration into
effect everywhere within the United
States and the jurisdictiom thereof. 6/

6/ This amendment in the nature of a substitute was
originally offered on February 17, 1864, but had not

been discussed prior to this time (Globe, p. 694). Sumner
had also offered a joint resolution (S.J. Res. 24) on
February 8, 1864 (Globe, p. 521), to the same effect.




Sumner disclaimed any intention of change-
ing the effect of the original resolution; he only
wished to express its purpose more forcefully, by ﬂ$%;
explicitly stating the doctrine of equality before
the law., He believed that that expression gave
precision to the principle of protecting human
rights enunciated in the Declaration of Independ=-
ence, Acknowledging that the language was new in
this country, he pointed out that it was already
well known in PFrance, and all of Burope, as an
overriding principle of human rights (Ibid). 7/

Commenting on the Sumner amendment,
Senator Howard stated (Globe, p, 1488):

* % * the proposition speaks of all
men being equal, I suppose before the |
law a woman would be equal to a man, a §
woman would be as free as a man. A wife |
would be equal to her husband and as
free as her husband before the law,

The learned Senator from Massachusetts,
I apprehend, has made a very radical mis-
take in regard to the application of this
language of the French constitution, The
purpose for which this language was used
in the original constitution of the
French republic of 1791, was to abolish
nobility and privileged classes, It was
a mere political reformation relating to
the political rights of Frenchmen, and
nothing else, It was to enable all
Frenchmen to reach positions of eminence

_l/ The next speaker after Sumner was Senator
Powell of Kentucky, who opposed the original reso-
lution, He stated (Globe, p. 1484):

« « o« Those who favor it do not wish the
Union to be restored as it was. They are
willing, I suppose, to let the southern
States come in as conquered provinces,
bereft of all their property and all
their rights, social and political,

* *x *

e« o« « You seem to care for nothing but

the hegro, That seems to be your sole

desire. You seem to be inspired by no

other wish than to elevate the negro to
equality, and give him liberty,




and honor in the French Government, and
was intended for no other purpose whate
ever, It was never intended there as a
means of abolishing slavery at all. The
Convention of 1794 abolished slavery by
another and separate decree expressly
putting an end to slavery within the
dominions of the French republic and all
its colonies.,

Now, sir, I wish as much as the
Senator from Massachusetts in making
this amendment to use significant
language, language that cannot be mis-
taken or misunderstood; but I prefer to
dismiss all reference to French consti-
tutions or French codes, and go back to
the good old Anglo~Saxon language
employed by our fathers in the ordi=-
nance of 1787, an expression which has
been adjudicated upon repeatedly, which
is perfectly well understood both by
the public and by judicial tribunals, a
phrase, I may say further, which is
peculiarly near and dear to the people
of the Northwestern Territory, from
whose soil slavery was excluded by it,
I think it is well understood, well
comprehended by the people of the
United States, and that no court of ﬁ
justice, no magistrate, no person, old
or young, can misapprehend the meaning
and effect of that clear, brief, and
comprehensive clause, I hope we shall
stand by the report of the committee,

Sumner withdrew his amendment (Globe, p. 1488,
1489), Thereafter, Senators Davis, Saulsbury and
McDougall of California delivered final speeches
against the resolution, Saulsbury offered a
lengthy substitute, which was rejected. The final
vote was then taken, resulting in passage of the
resolution by a vote of 38 to 6 (Globe, p. 1490).
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Proceedings were more extended in the House,
When the resolution was taken up on May 31, 1864, an
immediate motion for rejection by Representative
Holman of Indiana was defeated by a vote of 76 to 55
(Globe, p., 2612), Representative Morris of New York
then opened the debate, citing the evils of slavery
which had led the country away from the principles of L//
equality embodied in the Declaration of Independence,
In his opinion, the amendment was necessary to conform
the Constitution to those principles (Globe, p, 2613),
At an evening session that day, Representative Herrick,
also from New York, attacked the amendment as tampering
with the Constitution of the fathers which would
promote "eternal disunion" (Globe, p, 2615), According
to Representative Herrick, the amendment would abolish i
"the right of the States to control their domestic i
affairs, and to fix each for itself the status, not ‘
only of the Negro, but of all other people who dwell
within their borders,” Following a speech by Representa=
tive Kellogg of New York, which is not significant here,
the House ad journed (Globe, p. 2621),

The House resumed consideration of the pro-
posed amendment on June 14, 1864, Representative Rruyp,
Wood and Kalbfleisch, all of New York, argued that the
amendment was an invasion of the reserved rights of
the States (Globe, pp. 2939, 2940, 2945), Mr, Wood
opposed the amendment because (Globe, p, 2940):

.kahsd it aims at the introduction
of a new element over which Government
shall operate, It proposes to make the
social interests subjects for governmental
action, This is the introduction of a
principle antagonist to that which under=-
lies all republican systems, Our Union
was made for the political goverunment of
the parties to it, for certain specified
objects of a very general character, all
of them political, and none of them
relating to or affecting in any manner
individual or personal interests in those
things which touch the domestic concerns,
There is no feature or principle of it
giving to the Federal power authority
over them, These were reserved and left
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exclusively to the jurisdiction of the
States and tthe people thereof,' Of this
character are the marital relations, the
religious beliefs, the right of eminent
domain within the territorial limits of
the States, other private property, and
all matters purely social, Slavery where
it exists is a system of domestic labor;
it is not the creature of law, It existed
without law before this Government was
established, It is incorporated into the
organization of society as part of the
existing domestic regulations, It cannot
be brought within constitutional jurisdic-
tion any more than can any or either of
the other private and personal interests
referred to,

On the other hand, Representative Higby of

California upheld the power to amend the Constitution
in the manner proposed (Globe, p, 2943),
the course of his speech (Globe, p., 2944):

Whenever the spirit of free discussion
has arisen, and the question of slavery
has been debated, they who were in favor
of the abolition of slavery were told
that they were in favor of giving to

the slaves the civil rights that white
people had, the political rights, and
not only that but the social rights,

The latter point was pressed with more
vehemence than all the others, And
while they have pressed that as an
argument why slavery should not be
annihilated, the secret with the South
in holding fast to slavery has been the
political power which it has given them
in this Government, There is the charm;
there is the fascination, It is power,
political power, That is what they

have held to,

In an evening session that day, Mr., Wheeler

of Wisconsin offered a proviso to the amendment that

He stated in




emancipation should not take place in the loyal border
states until ten years after ratification (Globe,
Appendix, p, 124), 8/ Representative Shannon declared
that slavery was inconsistent with the spirit of the
institutions of the nation, Not only the slave, but
also the non~slaveholding class of white men was harmed
by its evils, He noted that (Globe, p. 2948):

This institution necessarily establishes
three conditions of society where it pre-
vails: the master, the slave, and that
most degraded condition of all, the middle=
man, or the poor white trash, whose vocation
is pander and pimp to the vices of both master
and slave, and ultimately dependent on both,
having no recognized condition, and enjoying
none of the privileges of the governing or
governed class, but an outcast from both and
despised by both,

Now let it never be forgotten that our
mission also is to elevate and disinthrall
that most injured and dependent class of our
fellow white men from their downtrodden and
degraded condition, that they too may be men,
and enjoy the independence and rights of
manhood,

Mr., Shannon concluded with an argument against
Wheeler's proviso, insisting that Congress "must not
only emancipate the slaves in the seceded States, but
we must include the slaves of the border States, leaving
no root of the accursed tree to spring up for the future
to the peril of the country"(Globe, p. 2949),

Representative Marcy of New Hampshire, speaking
against emancipation, stated that the resolution was an
attempt to overthrow the Constitution, and asserted that
his constituents did not believe that "the black man is
equal to the white" (Globe, p. 2950). Representative
Kellogg of Michigan, on the other hand, believed that the

/ On June 15, 1864, just before the final vote was
ken, Wheeler's amendment was defeated,

S
ta
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adoption of the amendment was necessary in order

* * ¥ to carry out the objects of the
Constitution itself as set forth in the
preamble, and remove the only cause of
discord and contention from our midst,

We propose to insert an article prohibi=-
ting slavery throughout the Republic; and
unless this is done I fear we shall
experience greater calamities in the
future than we have suffered already,

We have called John Brown a fanatic;
we have said that he was crazy, and I
should not wonder if he was, He was a
man who had a clear perception of the
wickedness of slavery, and was so affected
by it that he could think of nothing else,
'Here,*' said he, 'are millions of human
beings whom God made and Christ died for,
who are robbed of every right by a people
professedly Christian, They are men, but
they must not read the word of God; they
have no right to any reward for their labor;
no right to their wives; no right to their
children; no right to themselves?! The law
makes them property and affords them no
protection, and what are the Christian {
people of this country doing about it?
Nothing at allt

But what caused this conspiracy against the ]
best Government that ever existed? What s
but slavery itself and its influence upon
them? It taught them to love absolute
power, imbued them with a hatred of demo=-
cratic ideas and institutions, and a love
for those social and political distinctions
in society which prevailed in the Govern~
ments of the 0ld World (Globe, p. 2955), |
1

Representative Ross of Illinois indicated his
belief that the amendment was part of the administration's
policy to "place the Negro as to civil and political rights
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on an equality with the whites * * *" (Globe, p. 2957).
This was the "Negro-equality doctrine tendered by the
party in power™ (Globe, p., 2959). Representative
Holman of Indiana also was against freeing the Negro,
He characterized the amendment as an invasion of "the
domestic policies of States so solemnly guarantied by
the Constitution" (Globe, p. 2961), He presented this
interpretation of its scope (Globe, p. 2962):

It confers on Congress the power to invade
any State to enforce the freedom of the
African in war or peace, What is the
meaning of all that? Is freedom the
simple exemption from personal servitude?
No, sir; in the language of America it
means the right to participate in govern-
ment, the freedom for which our fathers
resisted the British empire, Mere exemp=-
tion from servitude is a miserable idea

of freedom, A pariah in the State, a
subject, but not a citizen, holding any
right at the will of the governing power,
What is this but slavery? It exists in

my own noble State, Then, sir, this
amendment has some significance, Your
policy, directed in its main purpose to
the enfranchisement of a people who have
looked with indifference om your struggle,
who have given their strength to your
enemies, and then the constitutional power
to force them into freedom, to citizenship,
If such be your purpose, why deceive a
noble and confiding people? Your purpose
in this amendment is not to increase the
efficiency of your Army or to diminish

the power of your enemies, No, sir; you
diminish the one and increase the other,
You run the hazard of all that to gratify
your visionary fanaticism, the elevation
of the African to the august rights of
citizenship,

On June 15, 1864, the last day of House debate
on the amendment, Representative Farnsworth of Illinois
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deprecated the opposition fears of Negro equality and
miscegenation, stating (Globe, p. 2979):

I thank God that the Republic has at
last recognized the manhood of the negro,
Gentlemen may call us 'miscegenists,' and
they may talk of equal rights, I do not
know of any man in the party to which I
belong who is fearful of coming into
competition with the negro, I know
there are many men of the party of my
colleague who spoke last evening, [Mr.
Ross ] who do feel that the negro is their
natural competitor and rival, and they do
fear, and fear with some reason, too,
that the negroes will outstrip them if
we give them a fair chance, I have hecard
gentlemen talk about their fears that
negroes might become Representatives upon
this floor, Well, I am inclined to think
that the country would not suffer by such
a change in some instances, Oht%t they are
afraid of 'negro equality! and 'miscegena=
tion,* You must not unchain the slave and
allow him the fruits of his own toil and
permit him to fight for the Republic for
fear of negro equality and miscegenation}
Can the head or heart of man conceive of
anything more mean and despicable?

Mr, Mallory of Kentucky asserted that passage
of the amendment would lead the States to abject sub=
mission (Globe, p. 2981):

Give up our right to have slavery if we
choose, submit to have that right
wrested from us, and in what right are
we secure? One after another will be
usurped by the President and Congress,
until all state rights will be gone,
and perhaps state limits obliterated,
and a grand imperial despotism erected
upon our rights and liberties,

Mr, Mallory pointed out that "[n]Jumbers of the free states
by law prohibit their immigration within their limits"
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(Globe, p. 2983), and stated (Ibid):

How have you freed them in Louisiana?
Banks, with the consent of the President,
has established a system of slavery there,
better for the master and worse for the
slave, than any that I have any experience
of, By it the master is relieved of the
expense of rearing the slave until he is
capable of performing profitable labor,
and released from all obligation to main-
tain him after he had become unfitted by
age or disease to render remunerating
service, Nor is there the least freedom
conceded to the slave by this system,
unless it be the liberty to wander off,
when overtaken by death, and die like
a dog on the first dung heap intended
and uncared for by a kind and Christian
master, He has not the liberty to work
where he pleases; he is confined to the
limits of a particular plantation, He
has not the right to work when he pleases;
his hours of labor are prescribed,

Representative Kelley of Pennsylvania,
supporting the amendment,derided its opponents., He
declared (Globe, p, 2984):

Their love of Democracy and the Consti-
tution finds expression in degrading the
laboring man to a thing of sale, upon

the auction-~block, in shutting out

from more than half our territory schools
and churches and civilization in all its
aspects, whether it be religion, science,
art, or social life,

He said (Globe, p., 2985):
Let justice to all men be our aim, Let

us establish freedom as a permanent
institution, and make it universal,




Representative Edgerton of Indiana charged
that the object, in part, of the party in power was
by means of the proposed amendment, to '"make the Negro
population not merely a passive but an active basis
of representation in the BFederal Government" (Globe,
p. 2987)., He stated (Ibid.,}:

First, the negro a citizen of the United
States; secondly, the negro a free citizen
of the United States, protected everywhere,
in defiance of existing State constitutions
and laws, as such citizen; and thirdly,

the negro a voting citizen of the United
States, are all propositions logically
involved in the proposed amendment,

At another point in his speech, Mr, Edgerton
declared (Globe, p. 2987):

There can, therefore, it seems to

me, be no practical purpose to be accomplished

by this attempt at constitutional amendment
at this time, except to indicate to the
world, and especially to the men in arms
against us, that the war on our part is

to accomplish the very purpose with which
they charged us in the beginning,namely,
the abolition of slavery in the United
States, and the political and social
elevation of negroes to all the rights of
white men,

Mr. Bdgerton asked (Globe, p. 2988):

[Is] it right or wise, I ask, that we,

a fraction of the constitutional repre-
sentation in Congress, should attempt to
provide for a fundamental change in the
Government that will over turn their social
and industrial systems, and affect for

all time the absent and protesting States?

His speech concluded with this accusation
against the majority in Congress (Globe, p. 2988):
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You desire no peace, and you do not
intend, if you can help it, to accept
peace until you have abolished slavery;
deprived if not robbed by confiscation
the property-holders of the South of
their rightful inheritance; made negroes
socially and politically the equals of
white men; and remodeled the Constitution
to suit your own political purposes.

Mr, Arnold of Illinois, who followed Mr, Edgerton,

favored the amendment. He stated (Globe, p. 2989):

who spoke
amendment

The America of the past is gone forever,

A new nation is to be born from the agony
through which the people are now passing,

This new nation is to be wholly free, ,
Liberty, equality before the law is to L,f/
be the great corner-stone.

The next speaker was Representative Ingersoll,
in favor of the amendment, He said of the
(Globe, p., 2989):

It will be heralded over the world as
another grand step upward and onward in
the irresistible march of a christianized
civilization., The old starry banner of
our country, as it "floats over the sea
and over the land," will be grander and
more glorious than ever before. Its stars
will be brighter; it will be holier; it
will mean more than a mere nationality;

it will mean universal liberty; it will
mean that the rights of mankind, without
regard to color or race, are respected and
protected. The oppressed and downtrodden of
all the world will take new courage; hope
will spring afresh in their struggling

and weary hearts; and when they look upon
that banner in distant lands they will
yearn to be here, where they can enjoy the
inestimable blessings which are denied
them forever on their native shores.

Mr. Ingersoll gave some idea of his definition
of freedom (Globe, p. 2990):
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I am in favor of the adoption of this
amendment because it will secure to the
oppressed slave his natural and God-given
rights, I believe that the black man has
certain inalienable rights, which are as
sacred in the sight of Heaven as those of
any other race. I believe he has a right
to live, and live in a state of freedom.
He has a right to breathe the free air
and enjoy God's free sunshine. He has a
right to till the soil, to earn his bread
by the sweat of his brow, and enjoy the
rewards of his own labor, He has a right
to the endearments and enjoyment of family
ties; and no white man has any right to
rob him of or infringe upon any of these
blessings,

In his view, however, freedom, in a broad sense, would
not be given to the slave alone (Ibid.):

I am in favor of the adoption of this
amendment to the Constitution for the sake
of the seven millions of poor white
people who live in the slave States but
who have ever been deprived of the blessings
of manhood by reason of this thrice-accursed
institution of slavery, Slavery has kept
them in ignorance, in poverty, and in
degradation, Abolish slavery, and school-~
houses will rise upon the ruins of the slave
mart, intelligence will take the place of
ignorance, wealth of poverty, and honor of
degradation; industry will go hand in hand
with virtue, and prosperity with happiness,
and a disinthralled and regenerated people
will rise up and bless you and be an honor
to the American Republic

Mr. Randall of Pennsylvania then spoke against
the amendment, maintaining that (Globe, p. 2991):

[T]he only mode in which the Union can be
restored and put on the march of a newer
and more glorious progress, is by having
due regard to the mutual advantages and
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interests of the States., This will

rest our liberties on a solid basis,

This cannot be done by laying waste their
lands, or by carrying off their property,
or by endeavoring to make the African
that which God did not intend--the
physical, mental, and social equal of

the white man,
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A vote was taken on Junme 15, 1864: yeas 93,
nays 65, not voting 23, Since the required two-~thirds
ma jority had not been obtained, the resolution failed,
However, Congressman Ashley of Ohio, originally voting
in favor of the amendment, changed his vote for the
declared purpose of enabling him, under the rules, to
bring on a motion to reconsider (Globe, p., 2995). No
further action was taken at that session of the House,

In the second session of the 38th Congress,
the "lame duck" session, President Lincoln's message
on the State of the Union referred to the victory of
the Republican party at the polls on the antislavery
issue, He recommended the reconsideration and passage
of the resolution at that session, pointing out that
the next Congress would almost certainly pass the
measure if this one did not (Globe, 38th Cong., 2d
Sess., ApPpe.y, Ps 3).

Representative Ashley, the floor leader for
the measure in the House, opened the discussion on
reconsideration on January 6, 1865, again urging that the
resolution be passed, and reiterating the harmful effects
of slavery upon the non~-slaveholding population of the
South (Globe, 38th Cong., 2d Sess,, p. 138)., 9 / He
predicted a glorious future for the country of the
amendment were adopted (Globe, p. 141):

Suppose your Secretary of the Treasury
goes into the market to-morrow to borrow
$ 500,000,000, payable in thirty or forty
years, what will be the first question
asked by the capitalist? Will it be as to
the rate of interest you are willing to
give, or will it be rather as to your
ability to pay the principal? I take it
that that would be his first inquiry.

He would ask you, "What will be the con-
dition of your country and Government

thirty or fourty years hence?" If you

could answer him, as you might truthfully '
answer him, were this amendment adopted,

iL/ ?he remaining references to the Congressional Globe
in this section are to the 38th Congress, 2d session,




- 28 -

"Sir, in thirty or forty years we shall
not be indebted at home or abroad a single
dollar, and will be the most powerful and
populous, the most enterprising and wealthy
nation in the world;i" if you could tell
him this, and add, as you may, that in
thirty or forty years we will show the
world a Government whose sovereignty on
the North American continent will not be
questioned from ocean to ocean, and from
the Isthmus of Panama to the ice-bound
regions of the North; and tell him, also,
that our system of free labor, guarantied
by the national Constitution to all gener=
ations of men, with free schools and
colleges and a free press, with churches
no longer fettered with the manacles of
the slavemaster, with manufactures and
commerce exceeding in vastness anything
which had ever been known, and a nation
of men unrivaled in culture, enterprise,
and wealth, and more devotedly attached
to their country than the people of any
other nation, because of the constitu-
tional guarantee of the Government to
protect the rights of all, and secure the
liberty and equality of its people; if
you could tell him this, and that such a
race of free men would make the South and
the entire nation what New England is
to~day, your Secretary could have all the
money he wanted, and on his own terms,

Representative Orth of Indiana declared that
an amendment prohibiting slavery in the United States
would effect a practical application of the self-evident
truths embodied in the Declaration of Independence,

Vi i,e., "that all men are created equal, that they are
endowed by their Creator with certain inalienmable rights;
that among these, are life, liberty and the pursuit of
happiness" (Globe, p. 142), He continued (Globe, p., 143);:

While we remember that it is the constitu-
tional duty of the United States to
"guaranty to every State in this Union a
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republican form of government," let us
not forget that the surest and safest way
to discharge this duty is to provide
proper guards and checks for the protec-
tion of individual and social rights in
these communities; to keep over them, so
long as may be necessary, a guardian
watch and care; to remove every opposing
element; "to bind up the broken reeds;"
to infuse a love of country and of
devotion to the Constitution and laws of
the land; and last, but not least, to
see that the name and spirit of human
bondage shall be erased from every State
constitution, and personal freedom with-
out distinction assured to every one of
their citizens,

When these things shall have been
accomplished, and society reconstructed
upon this improved basis, with every
germ of aristocracy uprooted, we shall
then be prepared to perform the consti-
tutional injunction, readmit these "way=
ward sisters" to the family circle, and
establish within the borders of each,
in truth and in fact, a2 republican form
of government, {

Some good people, in connection with
this matter, are giving themselves, in
my opinion, much unnecessary uneasiness
about the question, "What shall we do
for or with the late owners of these
freedmen?" The one is as important as
the other, and both may well claim the
consideration of the statesman and the
philanthropist, Both classes have been
| and are being liberated from the
thralldom of slavery, and their new con=-
dition presents many interesting phases,
The war, however, in its varying changes,
is daily relieving both questions of
many of their supposed complications, and
probably the wisest course to pursue is to
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hasten the day when the system which has
debased the one and enfeebled the other
shall cease to exist; to leave both
classes in the hands of God who created
them, and giving to each equal protection
under the law, bid them go forth with the
scriptural injunction, "In the sweat of
thy face shalt thou eat bread."

Representative Bliss of Ohio, in his speech
on January 7, 1865, continued his opposition, Even
the Negroes "have sense enough to know", he said,
*that politicians cannot reverse the decree of
Almighty God and make their race equal, socially or
politically, with white men" (Globe, p. 1350).

Representative Rogers of New Jersey denied
the assertion that the amendment would have the effect
of conforming our institutions to the principles of
the Declaration of Independence, In his view the
Declaration had nothing to do with slaves, for (Globe,
p. 152):

Neither the persons who had been imported
as slaves nor their descendants, whether
they had then become free or not, were

then included in the general words of the
Declaration of Independence or acknowledged
as a part of the people, They had for more
than a century before been regarded as an
inferior race and not fit to associate with
whites, socially or politically; that the
negro might justly and lawfully be reduced
to slavery for the benefit of the white
race; he was bought and sold like any other
article of merchandise,

Mr. Davis of New York then rose to observe that
the definition of civil liberty, as indicated in Mr,
Rogerst speech, apparently consisted "in the right of
one people to enslave another people to whom nature has
given equal rights of freedom,"” Repudiating that inter-
pretation, he declared (Globe, p. 154):

Nature made all men free, and entitled \//
them to equal rights before the law;
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and this Government of ours must stand
upon this principle, which, sooner or
later, will be recognized throughout
the civilized world,

His speech closed with a plea that (Globe, p, 155):

when we speak of civil liberty let it not
be that which represents only the blood
of a particular race; let it be that
which represents man, no matter what land
may have given him birth, no matter what
may have been his political condition,

I am not, sir, one of those who believe
that the emancipation of the black race
is of itself to elevate them to an equality
with the white race, I believe in the
distinction of races as existing in the
providence of God for his wise and bene-
ficent designs to many but I would makKe
every race free and equal before the law,
permitting to each the elevation to which

its own capacity and culture should entitle f

~_,j%2“ it, and securing to each the fruits of its
own progression,

This we can do only by removing every
vestige of African slavery from the American
Republic,

On January 9, 1865, consideration was resumed,
Congressman Yeaman of Kentucky, Morrill of Vermont and
Odell of New York all spoke in favor of the amendment
(Globe, pp. 168, 172, 174), Mr, Ward of New York, how=-
ever, remained against it, He stated that (Globe, p, 177):

* * ¥ we are now called upon to sanction
a joint resolution to amend the Consti=-
tution, so that all persons shall be
equal before the law, without regard to
color, and so that no person shall here=-
after be held in bondage * * *

Sir, it would seem to me that the sum
total of the wisdom of the ruling party
is contained in the dogma that the Negro
is exactly like the white man,
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Similarly, Representative Mallory of Kentucky refused
to support the amendment, declaring (Globe, p. 179):

I know hundreds of the Republican party-=-
or I did know hundreds of them in former
times; I do not know what their opinions
may be now~~-who were bitterly opposed to
this policy; who would have fought to

the bitter end against setting free the
negroes to remain in the States where
they were freed, and to control the
destinies of this Government by the
exercise of the elective franchise, maine~
taining an equality with the white man,
socially, civilly, politically, Do they
entertain that opinion now? Does any
colleague entertain it? Is he, are they,
now in favor of the negro remaining when
freed in the States where freed, enjoying
the right of suffrage, politically the
equal of the white man?

Mr, Mallory also feared that Section 2 of the Amendment,
giving Congress enforcement power, would be used to
require enfranchisement of the Negro._ig/

10/ He stated (Globe, p. 180):

You intend that no State shall deny
the freed negro the right of fran-
chise, If it shall be done in any
State you will set aside its action
by the Federal power, I believe you
intend to claim the right to prevent
it by legislative enactment under that
clause of this joint resolution which
provides that Congress make the
necessary laws to carry out the provi-
sions of this amendment, 1Is not this
your purpose? Will gentlemen deny it?
This I aver to be the object of the
leading few who control the following
many of the party in power,




- 33 -

On the following day, January 10, 1865,
remarks were made by various members essentially
repeating previous arguments (Globe, pp. 189, 193,
195, 199, 200). Representative Wood of New York,
an opponent, inquired "whether, even if the effect
[of the amendment] shallbe to free the slaves, we
shall have given to that unfortunate race any
amelioration of their condition, any social or
political elevation of their status, or have
advantaged them in any regard whatever.," (Globe,
p. 194), He asked what was to be done with the
freed Negro after abolition, He stated (Globe,

p. 194):

Well, sir, we will assume that we have
abolished slavery, What then? The gentle~
man from Kentucky [Mr, Mallory] asked you
yesterday what do you propose to do with
these people when you have freed them?
Deport them? As the gentleman told you,
it would add $4,000,000,000 to your debt,
but that, in his own expressive language
would not deter gentlemen upon the other
side of the House, The scheme of coloni=-
zation has been abandoned; that scheme had
for its supporters such men as Henry Clay
and Daniel Webster, Our new lights have
gone against that, They desire to keep
these negroes here for home consumpticn,
First, to use them as instruments by which
to obtain political power, Secondly, to
retain the power thus obtained, Thirdly,
to gratify vengeance against the slaveholder,
Fourthly, as an excuse for continuing the
war, and thus to continue the army of
Government officials, and finally, if
possible, to elevate the negro to the con-
dition of the white man and give him
suffrage, and by that means to create a
power which will forever rule and control
this country,
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On the other hand, Representatives Grinnell
of Iowa, Farnsworth of Illinois and McBride of Oregon
supported the amendment, Grinnell revelled in "this
grandest opportunity . . . to make the land of the
Pilgrims and of Washington free; so free that another
rebellion will be impossible; to make the nation's
destiny so glorious that Heaven shall look down to
see” (Globe, p. 200). Congressman McBride undertook
to rebut the argument that emancipation meant enfranchise-
ment (Globe, p. 202):

A recognition of natural rights is one
thing, a grant of political franchises is
quite another. * * * If political rights
must necessarily follow the possession of
personal liberty, then all but male citi-
zens in our country are slaves. This
illustration alone reduces the conclusion
to an absurdity. Sir, let the rights and
status of the negro settle themselves as
they will and must upon their own just
basis, I1If, as a race, they shall prove
themselves worthy the elective franchise,

I tell gentlemen they will enjoy the right;
they will demand and they will win it, and
they ought to have it. If, on the contrary,
as a race, they are so far inferior to those
with whom they must compete as to be unequal
to the high and responsible position of free
electors, any attempt to elevate them to
that standard will be a signal failure. I
have no faith in their ability to contend

in the race before them successfully, and

no fear of degrading my own race by contact
with them, for, sir, there is an antagonism
between the races which will prevent any-
thing like a complete blending of them, and
I leave all questions of the consequences of
emancipation to be settled by justice and
expediency as experience shall dictate.
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On January 12, 1865, Representative Smith
of Kentucky, Cox of Ohio, Woodbridge of Vermont, and
Thayer of Pennsylvania debated the question of state
rights (Globe, pp. 235-246)., Representative Smith
urged the House to "[glive the negroes their freedom
and let them go where they please.'" (Globe, p. 236).
“"shall we not" he said,"look forward one hundred and
fifty years and see millions of freemen, men who know
no masters, and one free country, stretching from
the Atlantic to the Pacific under one Constitution,
with the one motto of liberty and justice forever?"
(Giobe, p. 238).

Mr. Cox questioned the power to amend the
Constitution in the respect proposed. He declared
(Globe, p. 242):

If we may change the relation of the
blacks to the whites in one respect, may
we not in another? May we not change the
Constitution to give them suffrage in
States in spite of all State laws to the
contrary? Must we not declare all State
laws based on their political inequality
with the white races null and void?




On January 13, 1865, Mr, Rollins of Missouri,
who had voted against the measure in the spring, now
changed his vote, stating:

"I am a believer in the Declaration of
Independence wherein it is asserted
that 'all men are created equal,' I
believe that when it says 'all men'

it means every man * * % without regard
to race, color, or any other accidental
circumstances by which he may be sur-
rounded,”" (Globe, p. 260,)

After additional speeches in favor of the
Amendment by Representatives Garfield of Ohio, Stevens
of Pennsylvania 11/ and Baldwin of Massachusetts (Globe,
pp. 263, 265, 266), the House adjourned for the day.

Consideration of the resolution was postponed,
and not resumed until January 28, 1865, On that day,
the debate consisted of a number of short addresses
which added little to the discussion, (Globe, pp.

478, 480, 481, 482, 485, 487.) However, in the course
of one speech, Representative Patterson of New
Hampshire indicated that all the previous remarks
about "negro equality" were irrelevant to the dis-
cussion of the resolution, He pointed out that

"In seeking to purge our
institutions of the mortal taint
of slavery, in seeking to rescue
our liberties by an organic change
from the fatal imperium in imperio,
it is not necessary to fix the
ethnological position of the
African or to prove his equality
with the white races," (Globe, p. 484,)

11/ This was the speech in which Thaddeus Stevens
declared what he hoped would be his epitaph after his
death:

"Here lies one who never rose to any
eminence, and who only courted the

low ambition to have it said that he
had striven to ameliorate the condition
of the poor, the lowly, the downtrodden
of every race and language and color,"
(GlObe s Do 266.)




When debate opened on January 31, 1865, the
day on which the final vote was to be taken, Repre-
sentatives McAllister and Coffroth of Pennsylvania,
and Herrick of New York, who had all voted against
the resolution in the first session, rose to announce
that they had changed their minds and would now
support the proposed amendment, (Globe, pp. 523,
524,) Congressman Brown of Wisconsin, however,
remained opposed, on the ground, inter alia, that
immediate emancipation

" % % * ytterly ignores the
greatest evil of slavery; [which]
extends through generations its
effect in completely debasing the
subject of it and making him unfit
either to be a good citizen or a
good man, (Globe, p., 527.)

After Mr, Ashley's pending motion to recon-
sider had been agreed to, the final vote was taken
on the resolution, It passed by a vote of 119 to 56,
slightly more than the required two-thirds, and the
House immediately adjourned, "in honor of this
immortal and sublime event," (Globe, p. 531.)
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B. The Black Codes

The Thirteenth Amendment was submitted to the
States for ratification in February, 1865, On March,
1865, Congress adjourned, During the interval between
adjournment and the convening of the 39th Congress in
December, 1865, the provisional governments in the
Southern States, which had been established by
President Johnson under his "restoration" policy, en=
acted the so-called "Black Codes", which were designed
to restrict the freedom of the newly freed Negroes in
the Southern States, These Codes discriminated
against Negroes in ways which make modern segregation
laws pale by comparison, They were regarded by the
majority in Congress as "an attempt on the part of
Johnson's reorganized governments to reestablish
virtual slavery and thus reverse the result of the
war."12/

The Codes were contained either in statutes
or in ordinances, An ordinance of the City of
Opelousas, Louisiana, referred to in the Congres-
sional debates on the Freedmen®!s Bureau and Civil
Rights bills, both of which were enacted before the
adoption of the Fourteenth Amendment (see infra),
provided, inter alia, that(gﬁb negro or freedman shall
be allowed to come within thé 1limits of the town of
Opelousas without special permission from his em-
ployers, specifying the object of his visit and the
time necessary for the accomplishment of the same";
that "every Negro freedman who shall be found on the
streets of Opelousas after 10 o*clock at night with-
cut a written pass or permit from his employers
shall be "fined or imprisoned; that "no Negro or
freedman shall be permitted to rent or keep a house
within the limits of the town under any circum~
stances" nor to reside within the town limits if not
in the regular service of some white person or
former ownerj; nor to engage in public meetings or
congregations within the town limits without permis-
sion of the mayor or the president of the Board of
Police (except "™usual church services conducted by
established ministers of religion"; nor to "sell,
barter, or exchange any articles of merchandise or
traffic within the limits of Opelousas without per-

12/ Randall, The Civil War and Reconstruction (1937),

. 724,
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mission in writing from his employer or the mayor or
president of the board." Senate Executive Document
No. 2, 39th Cong., 1lst Sess,, pPp. 92-93,

Other Black Codes referred to in the de-
bates included the newly enacted "Freedmen®s Bill" in
Mississippi which prohibited Negroes from holding,
leasing, or renting real estate; forced freedmen to
marry whomever they were then living with; excluded
Negroes from testifying against whites; and gave local
authorities power to prevent freedmen from entering
business (Globe, p. 941). The South Carolina Code
provided that all Negroes were to be bound out to some
master; the adult Negro was compelled to enter into a
contract with the master and a district judge was to
fix the value of the labor (Globe, p. 588), In
Tennessee, a vagrant Negro could be sold to the
highest bidder to pay his jail fees and his children
could be bound out to a master by the county court,
Also, if a master failed to pay the Negro, the Negro
could not sue him or testify against him. (Globe,

p. 589), Similar provisions existed in Alabama
(Globe, p. 589, 517, 941)., In Virginia a Negro was
forced to work for "the common wages given to other
laborers'" and the land owners formed combinations
setting rates of wagesj; (Globe,p, 589), If a Negro
refused to work for these wages he was seized as a
vagrant, and sold into service (Globe, p. (589),

s
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C. Thirty-ninth Congress Legislation

1, The Wilson Bill (S. 9)

On December 4, 1865, the opening day of the
39th Congress, Senator Wilson introduced in the Senate
a bill (S. 9) providing for the nullification of the
Black Codes (Globe, p. 2}, It declared null and void S—
all state laws, statutes, acts, ordinances, rules, and /ﬂw%g
regulations whereby inequality of civil rights and il
immunities was '"recognized, authorized, established, or
ﬁ?f??????ﬁ, by reason or in consequence of any dis-
tinctions or differences of color, race, or descent or
a previous condition or status of slavery or involuntary
servitude . . . "(Globe, p. 39). On December 13, he
moved to take up the bill without committee reference,
In urging immediate adoption of his measure, Wilson
noted that "whatever differences of opinion may exist
in regard to the right of suffrage, I am sure there can
be no difference of opinion among honest and just men
in regard to maintaining the civil rights and immunities
of these freedmen; they should tand a 4t any rate like the {
non-voting white populatfon of those States™ (Giobe, pa
3T WiTson quoted Tengthy PassapEs™ FEom the Black Codes
of Mississippi and Alabama, remarking that such legis-
lation made freedmen the "slaves of society" and that it
was far better to be a slave of one man than to be the
“"slave of arbitrary law." He added that not only did
the "old slave codes still exist' in many Southern states,
but that the new codes were

L]

inhuman, unchristian, and inconsistent

with the idea that these freedmen have

rights, These freedmen are as free as

I am, to work when they please, to play

when they please, to‘gg where they 7(5
please, and to use the product of their

Tabor, and those states have no right to

pass such laws as are now pending and

have just been passed in some of them,

(Globe, p. 41)

Senator Reverdy Johnson of Maryland, although
stating that he favored the general proposition of the
bill, objected to it on the grounds that it was too in-
distinct as to the rights to be protected and that its
effects were too uncertain. (Globe, p. 40), Also,
Senator Cowan of Pennsylvania expressed himself as "ex-
ceedingly desirous that by some means or other the natural £
rights of all people in the country shall be secured to
them, no matter what their color or complexion may be, and




may be secured to them in such a way as that States
themselves cannot hereafter wrest them away from them"
(Globe, p. 40}, He thought, however, that this aim
could be attained only by means of an amendment to the
Constitution (Globe, p. 41). Senator Wilson rose to
state his understanding that the Thirteenth Amendment
had already been adopted,13/ and that under its second
section, "we have the power to pass not only a bill that
shall apply these provisions to the rebel States, but to
Kentucky, to Maryland, to Delaware, and to all the loyal
States" (Globe, p. 41).

Senator Sherman of Ohio concurred with Senators
Johnson and Cowan that the measure ought to be postponed
until the Amendment was finally ratified. There would
then be no doubt of the power of Congress to pass the
bill and to make it definite and general in its terms,
and applicable throughout the United States. 1In his
view the Thirteenth Amendment contained "not only an
express guarantee of liberty to every inhabitant of the
United States, but an express grant of power to Congress
to secure this liberty by appropriate legislation. Now,
unless a man may be free without the right to sue and be
sued, to plead and be impleaded, to acquire and hold
property, and to testify in a court of justice, then
Congress has the power, by the express terms of this
amendment, to secure all these rights." (Globe, p. 41).
He also objected that the bill did not specify what |
rights were to be protected, He wished it to be more i

4
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specific, for there was '"scarcely a State in the Union

13/ This statement was made on December 13, 1865. The
Thirteenth Amendment was actually declared to have been
adopted on December 8, 1865, by a proclamation of the
Secretary of State, 13 Stat, 774. However, Wilson based
his bill on the war powers of Congress (41),




that does not make distinctions on account of color™
(Globe, p. 41)., He preferred that

when we legislate on this subject we
should secure to the freedmen of the
Southern States certain rights, naming
them, defining precisely what they
should be. Por instance, we could
agree that every man should have the
right to sue and be sued in any court
of justice * * *, So with the right

to testify, * * * the right to acquire
and hold property, to enjoy the fruits
of their own labor, to be protected in
their homes and family, the right to be
educated, and to go and come at pleasure,
These are among the natural rights of
free men, (Globe, p. 42)}.

Mr. Saulsbury of Delaware indicated his doubts
that the proposals just mentioned were authorized or even
necessary. He believed that such measures could not be
authorized under the Thirteenth Amendment, which had been
enacted "for the purpose, and none other, of preventing
State Legislatures from enslaving, under any pretense,
those whom the first clause declared should be free."
(Globe, p. 43)., However, Senator Trumbull of Illinois
then declared that the second section of the Thirteenth
Amendment had been inserted for the very purpose "of
preventing State Legislatures from enslaving, under any
pretense, those whom the first clause declared should be
free, and for the conferring upon Congress authority by
appropriate legislation to carry the first section into
effect." (Globe, p. 43}.jﬂ/ He thought it was idle to
say that a man was free who could not go and come at
pleasure, who could not buy and sell property, and who
could not enforce his rights,

JH/ He added that what was appropriate legislation was
for Congress alone to determine; this was directed at
protecting the Wilson bill from attacks that the Consti-
tution did not authorize such legislation by the Federal
government,
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When asked by Senator Saulsbury if he had made
clear his understanding of the scope of the Amendment
when it was being debated in the Senate, Trumbull replied:
"Ido not know that I stated it . . . I could make it no
plainer than the statement itself makes it." (Globe, p.

43}'

He too preferred that the Congress wait and
proceed under the Amendment, which would authorize
Congress to enact more sweeping legislation, and he gave
notice of his intent to introduce such a bill. (Globe,
P. 43). However, he expressed the hope that such legis~
lation would be made unnecessary by the actions of the
Southern states.

I trust there may be a feeling among
them in harmony with the feeling through-
out the country and which shall not only
abolish slavery in name, but in fact, and
that the legislation of the slave states
in after years may be as effective to
elevate, enlighten and improve-the African as
it has been in the past to:insecurgﬁand de-

\\~ T e
grade him, (12.) g Y .

A week later debate was resumed on the bill,
Senator Sumner deq%yred that the purpose of the bill was
"nothing less than to establish Equality before the Law,
at least so far as civil rights are concerned in the
rebel states." (Globe, p. 91)}. The argument for the
bill he found "irresistible." It was, he felt, essential
to complete Emancipation. "Without it Emancipation will
be only half done. It is our duty to see that it is
wholly done. Slavery must be abolished not in form only,
but in substance, so that there shall be no Black Code
but all shall be Equal before the Law.'" (Ibid.) During
the course of his lengthy speech, Sumner read from letters
and reports of anonymous travelers and observers com-
menting on conditions in the South, Typically, these
letters reported that Southerners "hope as long as the /
black race exists here to be able to hold it in a con- |
dition of serfdom." (Globe, p. 92) and that the Black ,X
Codes would result in establishing in the South "a S
Mexican system of peonage,”™ (Ibid,) Another letter
writer quoted by Sumner remarked that by virtue of the
Codes "The South is determined to have slavery -~ the
thing if not the name.," (Globe, p. 94-95),
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In responding to Sumner's speech, Senator
Cowan objected to the vagueness of the proponents of
the bill about just what civil rights they wanted to
secure for the Negro. Noting that slavery had been
abolished in all Southern states, he noted: "But
still further guarantees are wanted; we are not told
what they are., What are they? What is wanted?"
(Globe, p., 96). He preferred that the States continue
to regulate these matters. (d).

On the following day, December 21, 1865,

Senator Steward of Nevada opened the debate. Although
he avowed he was 'in favor of legislation on this sub-
ject, and such legislation as shall secure the freedom
of those who were formerly slaves, and their equality
before the law - - ~", he was against the bill as being
too radical, and he expressed the hope that the conduct
of the Southern states would render Congressional enact-
ments unnecessary. (Globe, 109-111),

Mr. Wilson responded by declaring that the
Black Codes had to be annulled so that the

United States, sanctioned by the voice of
the American people, is a freeman indeed;}
that he can go where ;he pleases, work
when and for whom he pleases; that he can
sue and be sued; that he can lease and buy {
and sell and own property, real and personal;
that he can go into the schools and educate
himself and his children; that the rights

and guarantees of the good old common law i
are his, and that he walks the earth, proud ;
and erect in the conscious dignity of a free

man * * *, (Globe, p. llfiL)

3

|

He added that the policy of emancipation carried with itg/ﬁ 4 k ;
Pl

. man made free by the Constitution of the {
i
i

equality of civil rights, rather than making a freedman
a "serf or peon, the slave of society, its soulless laws
and customs.” (Globe, p. 111},

However, he noted that the bill would probably
be postponed over the Christmas recess., After the
holidays, the Congress would '"probably enter on the dis-
cussion of the broader question of annulling all the
black laws in the country and putting these people under {
the protection of humane, equal, and just laws." (Id.).
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Mr. Saulsbury again insisted that the Thirteenth

Amendment did not authorize Congress to protect the civil
rights of freedmen., He argued that the '"status or con-
dition" of slavery could be abolished "without attempting
to confer on all former slaves all the civil or political
rights that white people have. . . there is nothing in
your Amendment which gives Congress power to enter my
State and undertake to regulate the relations existing
between classes and different conditions of life."
(Globe, p. 113}, The Congress adjourned that day for

the Christmas recess and the bill was not brought up
again,




2. The Schurz Report

On December 12, 1865, the Senate passed a
resolution requesting President Johnson to submit to
the Congress "information of the state of that portion
of the Union lately in rebellion," the information to
include the report to the President made by Major
General Carl Schurz, which was based on a lengthy tour
of the South (Cong. Globe, 39th Cong., 1lst Sess., p. 30).
The requested information was submitted by the President
and ordered printed, on December 19, 1865 (Id., 78-80J),
during the course of debates on the Wilson Bill.

The report was heavily relied upon by pro-
ponents of the Reconstruction legislation in relating
conditions in the South., As it-#é%ggggysome of the
conditions with which the Congress was concerned, the
Report throws some light on the purposes of the legis-
lation which followed its publication.

The date was prefaced by a brief message from
the President to the effect that local government was
being quickly restored in the southern states; that the
people were yielding obedience to the laws of the United
States; and that effective measures were being taken by
those states ""to confer upon freedmen rights and priwvileges
which are.-essential to their comfort, protection and
security" (S. Ex. Doc. No. 2, p. 1}. The Schurz report,
however, indicated that the Southern states were far from
tranquil, and that the measures taken relating to freed-
men were not to be mistaken for real measures of protection,
In discussing the treatment of the Negro, Schurz wrote that
he had discovered a widely-spread conviction in the South
that the negro would not work without physical compulsion,
This attitude, he believed, naturally made Southerners
want '"to preserve slavery in its original form as much
and as long as possible--~or to introduce into the new
system that element of physical compulsion which would
make the Negro work." (Id. p. 17) Even though many
Southerners realized that slavery in the old form could
not be preserved, attempts were being made to incorporate
into the new system the element of physical compulsion
by adhering as much as possible to the traditions of
the old system., (Id. p. 19).

He also noted that many white men possessed
such "singularly bitter and vindictive feelings'" toward
Negroes, and that the spirit of persecution was so strong
as to make necessary protection of freedmen by the military.
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A second major prejudice he found against
negroes was that

"the negro exists for the special
object of raising cotton, rice,
and sugar for the whites,...An in-
grained feeling like this is apt
to bring forth that sort of class
legislation which produces laws

to govern one class with no other
view than to benefit another.I&2l)

Indeed, Schurz reported that new statutes and
regulations "attempted to revive slavery in a new form."é&@lﬂ.éi)
Referring to the regulations of Upelousas, Louisiana,
‘Schurz pointed out that although the system did not ex-

actly re-establish slavery in the old form

" as for the practical working

: of the system with regard to the
welfare of the freedmen, the
difference would only be for the worse.
The negro is not only not permitted
to be idle, but he is positively
prohibited from working or carrying
on a business for himself; he is
compelled to be in the 'regular
service' of a white man, and if
he has no employer he is compelled
to find one, It requires only a
simple understanding among the em-
ployers, and the negro is just as
much bound to his employer 'for
better and for worse' as he was
when slavery existed in the old

form," (Jd-)

Schurz concluded that the Opelousas ordinance was "a strik-
ing embodiment of the idea that although the former owner
has lost his individual right of property in the former
slaves, "the blacks at large belong to the whites at large,”
(18id.)
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In discussing a tendency toward reaction in |
the South, Schurz noted that although it was probable
that no attempt would be made to restore slavery in
its old form

"there are systems intermediate
between slavery as it formerly
existed in the south, and free
labor as it exists in the north,
but more nearly related to the
former than to the latter, the
introduction of which will be
attempted,"”

He then referred to the Opelousas and St, Landry
ordinances and the proposed "Black Code'" of South
Carolina..ii/

Not only did Schurz foresee the enactment of
discriminatory laws, he also suggested that measures
taken by the Southern states abolishing slavery and
protecting freedmen were not to be mistaken for real
measures of protection$

"[W]herever abolition was publicly
advocated, whether in popular
meetings or in State conventions, {
it was on the ground of necessity

--not unfrequently with the signi- i
ficant addition that, as soon as

they had once more control of their }
own State affairs, they could
settle the labor question to suit |
themselves, whatever they might '
have to submit to for the present,
Not only did I find this to be the
common talk among the people, but
the same sentiment was openly avowed
by public men in speech and print,

* % %

CL/ Schurz' tour of the South was made in 1865,
before the enactment of the "Black Code® in the
Southern states.
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It is worthy of note that the
convention of Mississippi -~ and
the conventions of other States
have followed its example =~-
imposed upon subsequent legis-
latures the obligation not only
to pass laws for the protection
of the freedmen in person and
property, but also to guard against
the dangers arising from sudden
emancipation, This language is
not without significance , , &
It will be observed that this clause
is 8o vaguely worded as to authorize
the legislatures to place any re-
striction they may see fit upon the
emancipated negro, in perfect con-
sistency with the amended State
constitutions; for it rests with
them to define what the dangers of
sudden emancipation consist in, and
what measures may be required to
guard against them, It is true, the
clause does not authorize the legis-
latures to re-establish slavery in
the 0ld form; but they may pass
whatever laws they see fit, stopping
short only one step of what may
strictly be defined as 'slavery,'"
(_I_g.o PPe. 33-340)

Schurz also noted that while southerners accepted
"tthe abolition of slavery' they think that some
species of serfdom, peonage, or other form of com-
pulsory labor is not slavery, and may be introduced
without a violation of their pledge." (35) He noted
that southern states desired reorganization of the
militia for the purpose of restoring the patrol system
which had been a characteristic feature of the slavery
regime, (36)

In the conclusion of his report, Schurz
reiterated his view that the Southern states wanted
to perpetuate elements of slavery through state
laws:

{
1
{
§
i
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""The emancipation of the slaves is
submitted to only in so far as chattel
slavery in the old form could not be
kept up., But although the freedman is
no longer considered the property of
the individual master, he is considered
the slave of society, and all inde-
pendent State legislation will share
the tendency to make him such, The
ordinances abolishing slavery passed
by the conventions under the pressure
of circumstances, will not be looked
upon as barring the establishment of
a new form of servitude,"

He then urged that the federal government continue in
control of the South until the "advantages and blessings"
of the new order of free choice had established itself,

“"As to the future peace and harmony
of the Union, it is of the highest
importance that the people lately in
rebellion be not permitted to build
up another 'peculiar institution'
whose spirit is in conflict with the
fundamental principles of our
political system; for as long as
they cherish interests peculiar to
them in preference to those they
have in common with the rest of
the American people, their loyalty
to the Union will always be
uncertain,” (£2° p 46,.)
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The Freedman's Bureau Bill (S. 60):

The provisions of the Wilson bill reappeared
in an altered form in 2 sections of the Freedmen's
Bureau Bill, introduced by Senator Trumbull on January 5,
1866, the first day Congress convened after the Christmas
recess. It was the first "reconstruction" action fol-
lowing the submission of the Schurz report., The bill
was reported from the Judiciary Committee on January 12
(Globe, p. 209} and debate on the floor began 5 days
later.

The Bill provided for enlarging the powers of
the Freedmen's Bureau, which had been set up the previous
year to care for destitute freed slaves within the territory
under the control of Union forces. There were eight sec-
tions in the 1866 bill, Under it the President was
directed to divide the country into districts, to appoint
commissioners, to reserve certain public lands in the
South to be allotted to freedmen and refugees, and to
purchase 8ites for schools, The bill also authorized
the issuance of clothing, food, medical supplies, etc.
to freedmen., (Globe, p. 209).

The 7th and 8th sections dealt with denials
of civil rights and immunities., Under the 7th section
the President was given the duty to extend military pro-
tection and jurisdiction over all cases where any of the
civil rights or immunities of white persons were refused
or denied to anyone in consequence of local law, custon
or pre judice, on account of race, color, or previous
condition of servitude; or when different punishments
or penalties were inflicted on colored people than were
prescribed for white persons committing like offenses,
The rights and immunities specifically enumerated in the
section were the right to make and enforce contracts; to
sue, beparties, and give evidencej; to inherit, purchase,
lease, sue, hold, and convey real and personal property;
and "to have full and equal benefit of all laws and pro-
ceedings for the security of person and estate."” (Globe,
P 318).

The 8th section made it a misdemeanor to deprive
anyone on account of race or color or previous condition
of servitude any of the rights secured to white men. Un-
like the first six sections of the Bill these two applied
only to those states in which the ordinary course of
judicial proceedings had been interrupted by warj; and the
military jurisdiction authorized by the section was to end
whenever the discrimination on account of which it could




- 49 -

be conferred ceased or the state resumed constitutional
relations with the United States (Globe, 209, 318).

Unlike Senator Wilson's bill which only nulli-
fied discriminatory state laws, S. 60 sought to confer
military protection in cases affecting persons discrimi-
nated against by statute or custom., One effect of the
bill was to interfere with state control over matters
which States and communities had heretofore regulated,
such as qualifications to testify in court or to sue.

Thus, the debates in Congress centered around the consti-
tutional authority of the Congress to enact such a measure,

The proponents of the measure relied heavily
on the second section of the Thirteenth Amendment as
giving the Congress the necessary authority. They argued
that the Black Codes merely reinstated aspects of slavery
and thus Congress could act under the second section of
the Amendment to nullify these Codes and to protect the
rights of freedmen if it considered such action necessary,

Senate debates

Debate on the bill began on January 18, 1866,
after several minor committee amendments had been agreed
to.

Mr. Stewart of Nevada opened the Senate's
consideration of the bill by remarking:

« o o here is a practical measure before
the Senate for the benefit of the freedmen,
carrying aut the constitutional provision
to protect him in his civil rights , * o »
I am in favor of this bill, It goes to the
utmost extent that I think we are entitled
to go under the constitutional amendment,
There is another bill introduced by the
Senator from Illinois which must go along
with it, which provides civil Jjurisdiction
for the protection of the freedman, Under
this constitutional amendment we can protect
the freedman and accomplish something for
his real benefit. (Globe, p. 297).
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Stewart was, however, opposed to the move-
ment to grant suffrage to the Negro. While he was
"in favor of legislation under the constitutional
amendment that shall secure to him a chance to live,
a chance to hold property, a chance to be heard in
the courts, a chance to enjoy his civil rights, a
chance to rise in the scale of humanity, a chance to
be a man" (Globe, p. 298), still he thought that negro
suffrage was not one of the issues of the war., If
pushed, it would result in further conflict in the

South, "Let no mere theory of the equality of races
deprive us of peace and union." (Ibid.)

The following day, January 19, 1866,
Senator Hendricks of Indiana, a member of the
Judiciary Committee, made a lengthy speech in
opposition to the bill, He objected to the pro-
ponents' interpretation of the Thirteenth Amendment:

It is claimed that under this
second section [of the Amendment]
Congress may do anything necessary,
in its judgment, not only to secure
the freedom of the Negro, but to
secure to him all civil rights that
are secured to white people., I deny
that construction, and it will be a
very dangerous construction to adopt,
The first section abolishes slavery.,
The second section provides that
Congress may enforce the abolition
of slavery "by appropriate legis-
lation," What is slavery? It is
not a relation between the slave
and the State; it is not a public
relation; it is a relation between
two persons whereby the conduct of
one is placed under the will of the
other, It is purely and entirely a
domestic relation , . . This consti-
tutional amendment broke asunder this
private relation between the master
and his slave, and the slave then,
so far as the right of the master was
concerned, became free; but did the slave,
under that amendment, acquire any other
right than to be free from the control
of his master? The law of the State
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which authorized this relationship is
abrogated and annulled by this pro-
vision of the Federal Constitution,
but no new rights are conferred upon
the freedman, (Globe, p, 318.)

He interpreted the second section of the
Amendment as authorizing Congress to "pass such a
law as will secure the freedom declared in the first
section, but we cannot go beyond that limitation. . .
If a man has been, by this provision of the Consti-
tution, made free from his master, and that master
undertakes to make him a slave again, we may pass
such laws as are sufficient in our judgment to prevent
that act; but if the Legislature of the State denies
to the citizen as he is now called, the freedman,
equal privileges with the white man, I want to know
if that Legislature, each member of that Legislature,
is responsible to the penalties prescribed in this
bill? It is not an act of the old master; it is an
act of the state government, which defines and regu-
lates the civil rights of the people.” (319)

Senator Trumbull then rose to defend his
measure and delivered what was perhaps the most
forceful statement of the view that the second section
of the Thirteenth Amendment authorized Congress to
legislate to guarantee civil rights,

What was the object of the consti-
tutional amendment abolishing slavery?
It was not, as the Senator says,
simply to take away the power of the
master over the slave, Did we not
mean something more than that? Did
we not mean that hereafter slavery
should not exist, no matter whether
the servitude was claimed as due to
an individual or the State? The
constitutional amendment abolishes
just as absolutely all provisions
of State or local law which make a
man a slave as it takes away the
power of his former master to control
him,

If the construction put by the
Senator from Indiana (Mr. Hendricks)
upon the amendment be the true one,
and we have merely taken from the
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master the power to control the slave
and left him at the mercy of the

State to be deprived of his civil
rights, the trumpet of freedom that

we have been blowing throughout the
land has given an 'uncertain sound;'
and the promised freedom is a delusion,
Such was not the intention of Congress,
which proposed the constitutional
amendment, nor is such the fair meaning
of the amendment itself, With the
destruction of slavery necessarIIy
follows the destruction of the incx-
TP e T D~ R A

dents to slavery.‘ When slaverg was
abolished, slave ‘codes in 1t§~§ppport
were. abolxshed al$0., (322)

Such affirmative measures by the Congress

were necessary because of the discriminatory laws and
customs in the South:

Those laws that prevented the colored %
man going from home, that did not allow
h1m to buy or to sell, or to make con- §
‘tracts; that did not allow him to own %
: property; that did not allow him to )

et

“to be educated, were all badges of servi-
i ude made in the interest of slavery and
£
¢

enfg;gg rights; that did not allow him
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as a pargfglavery. They never would have
been thought of or enacted anywhere but

for slavery, and when slavery falls they ;
fall also, FTHE POITCY oL TirgStutes = """
"where slavery has existed has been to
legislate in its interest; and out of
deference to slavery, which was tolerated

by the Constitution of the United States,

even some of the non-slaveholding States
passed laws abridging the rights of the
colored man which were restraints upon
liberty. When slavery goes, all this

system of legislation, devised in the

interest of slavery and for the purpose

of degrading the colored race, or keeping

the negro in ignorance, of blotting out

from his very soul the light of reason,

if that were possible, that he might not
think, but know only, like the ox, to

labor, goes with it,

Now, when slavery no longer exists,
the policy of the Government is to legis-
late in the interest of freedom, Now,
our laws are to be enacted with a view
to educate, improve, enlighten, and
Christianize the negro; to make him an
independent manj to teach him to think i
and to reasonj to improve the principle
which the great Author of all has im-
planted in every human breast, which is
susceptible of the highest cultivation,
and destined to go on enlarging and
expanding through the endless ages of

eternity,

I have no doubt that under this pro=-
vision of the Constitution we wmay destroy
all these discriminations in civil rights
against the black man; and if we cannot,
our constitutional amendment amounts to
nothing, It was for that purpose that
the second clause of that amendment was
adopted, which says that Congress shall
have authority, by appropriate legislation,




to carry into effect the article prohibit~
ing slavery. Who is to decide what that
appropriate legislation is to be? The
Congress of the United States; and it is
for Congress to adopt such appropriate
legislation as it may think proper, so
that it be a means to accomplish the end,
If we believe a Freedmen's Bureau neces=-
sary, if we believe an act punishing any
man who deprives a colored person of any
civil rights on account of his color
necessary-~if that is one means to secure
his freedom, we have the constitutional
right to adopt it, If in order to prevent
slavery Congress deem it necessary to de-
clare null and void all laws which will
not permit him to testify, which will not
permit him to buy and sell, and to go
where he pleases, it has the power TO do
so, and not only the power, but it bE="
comes its duty to do so, That is what is
provided to be dome by this bill, Its
provisions are temporaryj; but there is
another bill on your table, somewhat akin
to this, which is intended to be perma- 4

nent and to extend to all parts of the
country, and to protect persons of all
races in equal civil rights, [The Civil
Rights Bill] (Globe, p. 319-322),

As for Senator Hendricks® remarks about
the Indiana miscegenation laws, Senator Trumbull
thought those laws would not be affected at all as
they operated alike on both races and the purpose
of his bill was to secure the same civil rights{and GL’
subject to the same punishments persons of all
races and colors (Globe, p. 322). |

A brief debate occurred on January 20, %
1866, during which the Senator from Kentucky ob- i
jected to the possibility that the bill would apply

to his state and proposing to limit it to the

rebellious states (Globe, pp. 334-337).
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When debate resumed on January 22, Senator
Creswell of Maryland voiced opposition to the amend-
ment to limit the act to the Confederate states, for
he thought it was necessary in his state to protect
returned colored soldiers to whom the civil law of
Maryland afforded no remedy (Globe, p., 339),

In reply

to Senator Cowan's objection that the
Freedmen's Bureau Bill would not apply in all states
of the Union, Senator Wilson referred to the immediate
problem of the severe Black Codes of the South (Globe,
P. 340), As to the ultimate aims of the Congress he
stated that:

"The whole philosophy of our action gf
is « « « that we cannot degrade any £
portion of our population or put a
stain upon them, without leaving heart
burnings and difficulties that will
endanger the future of our country,

* ¥ * The country demands . . . the
elevation of a race,"

T
Fd
.,

He also stated that the country demanded
not only the enlargement of the powers of the Freed-
men's Bureau, but "the increase of schools, and the
instruction, . protection, and elevation of a race.,"
He then urged the Congress to enact the needed laws
"that tend to the freedom, the elevation, the im-
provement of all our people ., . ." (Globe, p. 341),

Mr, Cowan then protested that legislation
was unnecessary, for if the Black Codes were but a
thinly disguised form of slavery, they were clearly
unconstitutional, and the Supreme Court was sitting
to give remedy (Globe, p., 342).

Furthermore, Cowan confessed an inability
to understand, from the generalities used in the bill,
just what was the equality the proponents were aiming
for, What was meant by equality, as he understood it,
was "in the language of the Declaration of Indepen-
dence , . o that each man shall have the right to
pursue in his own way life, liberty, and happiness,
That is the whole of it, It is not that he shall be
an elector, it is not that he shall receive the
especial favors of the community in any way, but

RIS
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it means that if he is assailed by one stronger
than himself the Government will protect him to
punish the assailant, It means that if a man owes
another money the Government will provide a means
by which the debtor shall be compelled to pay. « 3
that if an intruder and trespasser gets upon his
land he shall have a remedy to recover it, That is
what I understand by equality before the law."
(Globe, p. 342)

Senator Wilson answered with a very
/ impassioned speech, The equality which
was to be enforced by this bill was not a
matter of uniformity of person, "“that all
men shall be six feet high,™ he said, and
then asked if Senator Cowan did not know
that "we mean that the poorest man, be he
black or white, that treads the soil of
this continent, is as much entitled to
the protection of the law as the richest
and proudest man in the land? Does he
not know that we mean that the poor man,
whose wife may be dressed in cheap
calico, is as much entitled to have her
protected by equal law as is the rich man
to have his jeweled bride protected by
the laws of the land? Does he not know
that the poor man®s cabin, though it may
be the cabin of a poor freedman in the
depths of the Carolinas, is entitled to
the protection of the same law that pro-
tects the palace of a Stewart or an
Astor?"™ (Globe, p. 343).

The proponents of the legislation, he declared

have accepted the sublime truths of
the Dectaration of Independence, ..We
stand as the champions of human rights
for all men, black and white, the whole
world over, and we mean that just and
equal laws shall pervade every rood of
this nation; and when that is done our
work ceases, but not until it is done, If
anybody wants to stop this mighty work,
all I have to say to him is just to stand
out of the way and let us go on to its
accomplishment, for we shall pass through
or over all opposing obstacles., (Globe,
p. 344)
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Senator Guthrie agreed with Senator Cowan
that the measure was too extreme and that the Constitu-
tion alone was sufficient to nullify the Codes (Globe, p, 346).

The amendment to restrict the bill to the re-
bellious states was then defeated by a vote of 33 to 11 (Globe,
Pe 347), Senator Davis of Kentucky then proposed an
amendment to make the Freedman's Bureau subject to the
jurisdictbn of the state courts., This, too, was defeated
31 to 8 (Globe, p, 348)., Various other amendments on
details of the bill were then considered and disposed
of (Globe, pp. 348-349),

On January 23, 1860, Senator Saulsbury of
Delaware voiced his objection to the bill, He argued
that the power to pass such a measure could not be
derived under the Thirteenth Amendment, which abolished
only the status of slavery!

For the first time in the history of the
legislation of this country it is attempted
by Congress to invade the States of this Union,
and undertake to regulate the law applicable
to their own citizens, The power to enact
such a law is claimed under the second section
of the act providing for the Amendment to the
Constitution, Can it be possible that any
person can conceive that under that section
such an extensive power as that now claimed
is actually given? * * ¥*

What was the amendment? An amendment
abolishing the status or condition of slavery,
which is nothing but a status or condition which
subjects one man to the control of another, and
gives to that other the proceeds of the former's
labor, Cannot that amendment be carried into
effect and the status of freedom established
without exercising such a power as this, I
say here, as I have said before, that when
that constitutional amandment was under con-
sideration in this Chamber, there was no
friend of the measure who claimed or avowed
that such a power as this existed in the Congress
under it, (Globe, p. 362)
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Senator Fessenden of Maine then suggested
that the present state of things should not be "avoided,
shunned” because there was no provision in the Consti-

tution?

If so, what miserable, weak, powerless

people are we, We can carry on a great

war, but the moment the clash of arms has
ceased to strike our ears we become utterly
powerless to provide for any of its necessary
and inevitable results because it is not
written in the Constitution what we should
dOoogo

e o« o Whether you call it the war power or
some other power, the power must necessarily
exist, from the nature of the case, somewhere, |
if anywhere, in us, to provide for what was
one of the results of the contest in which we
have been engaged., (Globe, p. 365)

But Senators McDougall, Hendricks and Davis all agreed

with Senator Saulsbury on Congress' power under the
Thirteenth Amendment (Globe, pp. 367, 368, 370).

Senator Reverdy Johnson of Maryland announced that he

would have liked to votée for the measure because he was

very anxious to provide for the Negroes to a certain

extent, &nd unfortunately he, too, had doubts as to the
constitutionality of some of its provisions (Globe, p., 372),

Consideration on January 24, 1866, was largely
devoted to the proposal of a series of amendments by
various members of the opposition, They were all
decisively defeated (Globe, pp. 392-402), On January 25,
1866, the final vote on the passage of the bill was taken,
The measure passed by a vote of 37 to 10, and the Senate
turned immediately to the consideration of Trumbull's
Civil Rights bill (Globe, p. 421),




House debates:

L

In the House, a substitute bill was reported
from the Select Committee on Freedmen by its Chairman,
Representative Eliot of Massachusetts, on January 30,
1866 (Globe, p. 512), Save for a few minor details,
the bill was substantially the same as the Senate
version, and the sections on civil rights were left
unchanged.

The discussion on the measure the following
day, January 31, 1866, consised chiefly of a long speech
by Mr. Dawson of Pennsylvania against Reconstruction
policies generally. Heée accused the proponents of aiming
at equality for the negroes and eastern control over
the affairs of the South, A result of this theory was
social equality. He painted this picture of the aims of
the Reconstruction proponents:

They hold that the white and black

race are equal, This they maintain
involves and demands social equality;
that negroes should be received on an
equality in white families, should be
admitted to the same tables at hotels,
should be permitted to occupy the same
seats in railroad cars and the S&dme pews
in e e E"¢H5t they should be allowed
to hold offices, to sit on juries, to
vote, to be eligible to seats in the
State and National Legislatures, and

to be judges, or to make and expound
laws for the government of white men,
Their children are to attend the same
schools with white children, and to sit
side by side with them, Following close
upon this will, of course, be marriages
between the races, when, according to
the philanthropic theories, the prejudices
of caste will at length have been over-
come, and the negro with the privilege
of free miscegenation accorded him, will
be in the enjoyment of his true status,

.




To future generations it will be a
marvel in the history of our times, that
a party whose tenets were such wild rave-
ings and frightful dreams as these should
be permitted, in their support, to urge
the country into the highest and most
destructive of civil wars, and should,
when war was inaugurated, be permitted to
shape its policy in furtherance of their
peculiar ends, For the full realization
of their plans, they are ready to sacri=-
fice not only our priceoless system of
government, but even our social superi-
ority as well, (Globe, p. 541)

He also argued that it was a violation of
the principle of self-government to impose on the
South "any modification of her social condition, any
political status not sanctioned by her people,™
(Globe, p. 543).

The next day Representative Donnelly spoke
in favor of the bill, He stated that the mind of
the North must assert its "majestic sway in the
South," (Globe, p., 585) Otherwise he feared the
"reenslavement® of the freedmen and that the South
would remain a distinct people,. (lﬂ') He said:

The Southern insurrection was but the
armed expression of certain popular con-
victions, which in their turn arose from
peculiar social condi tions, The disease
was so radical and the remedy must be
ne¢ lless so. We JJust lay the ax to the
root of the tree., We must legislaté
against the cause, not the consequences;
otherwise we become the mere repressers
of disturbances, not a wise and provident
Government; we play the part of execu-
tioner, not the law~-maker,

Having prohibited slavery, we must not
pause an instant until the spirit of
slavery is extinct, and every trace left
by it in our laws is obliterated. (Id.)

In the course of the speech, he cited pro-
visions of some of the Black Codes and said these
laws were but the "re-establishment of slavery under
a new name, (Globe, p. 589), In his view, mere
prohibition of slavery was not enough for
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e ¢« o Slavery consists in a deprivation
of natural rights., A man may be a slave
for a term of years as fully as though he
were held for life; he may be a slave when
deprived of a portion of the wages of his
labor as fully as if deprived of all; he
may be held down by unjust laws to a
degraded and defenseless condition as
fully as though his wrists were manacled;
he may be oppressed by a convocation of
masters called a Legislature as fully as
by a single master, 1In short, he who is
not entirely free is necessarily a slave.
(Globe, p. 588)

Mr, Donnelly favored giving the freedmen "all
things essential to liberty" (Globe, p. 589), and urged
that negroes be given equal opportunities to vote, to
work, to be educated. Unless he had this opportunity,
Mr. Donnelly declared,the freedman would remain in an
amphibious condition between freedom and slavery., (Id.)
He concluded: T

Mr. Speaker, it is as plain to my mind
as the sun at noonday, that we must make
all citizens of the country equal before

T;f. e the law; that we must break down all walls.

Qéwﬁ%iﬁs; that we must offer equal oppor-

tunities to all men, (Globe, p. 589)

Mr., Garfield of Ohio also spoke in favor of
the bill, He replied to those who attacked the bill as
destructive to the federal system by declaring that
personal liberty andjpersonal rights should be '"placed
in the keeping of the nation® and not left to the
"caprice of mobs or the contingencies of local legisla-
tion.," If the Constitution did not at that time afford
all the powers necessary to that end, it should be
amended (Globe, App., p. 67}. He asked if the Congress
was brave enough to apply the principles of the Declara-

tion of Independence to every citizen, whatever his T ——
color., According to him!

The spirit of our Government demands that
there shall be no rigid, horizontal strata
running across our political society,




through which some classes of citizens

may never pass up to the surface; but it
shall be rather like the ocean where

every drop can seek the surface and glisten
in the sun, Until we are true enough and
brave enough to declare that in this country
the humblest, the lowest, the meanest of our
citizens shall not be prevented from passing
to the highest place he is worthy to attain,
we shall never realize freedom in all its
glorious meanings. I do not expect we can
realize this result immediately. It may

be impossible to realize it very soon; but
let us keep our eyes fixed in that direction,
and march toward that goal. (Id.)

Consideration of the bill, on February 2,
1866, was given over to a long speech in opposition by
Representative Kerr of Indiana (Globe, p. 618). This
speech was filled with reflections on the necessity of
preserving the federal form of government, which he
felt the Freedmen's Bureau bill threatened. In the
course of it,he remarked:

I deny this construction [of the 13th
Amendment] as being most untenable upon
every rational principle of constitutional
sansiruectdon interpretation, The States

by the adoption of this amendment certainly
did not mean to surrender to Congress their
cherished right of exclusive government
over their own citizens in all matters of
domestic concern, They only intended by
this amendment to abolish slavery and forever
prevent its re-establishment in.any part of
the country. (Globe, p. 623)

The next day, in another long speech, Mr, Marshall
of Iowa also attacked the idea that the 13th Amendment
empowered Congress to act. According to his interpreta-
tion, the Amendment meant that

If any man asserts the right to hold another
in bondage as his slave, his chattel, and
refuses to let him go free, Congress can by
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law, under this clause, provide by appro-
priate legislation for the punishment of

the offender and the protection from slavery
of the freedman. But Congress has acquired
not a particle of additional power other
than this by virtue of this amendment.
(Globe, p. 628)

He added that this section certainly did not empower
the federal government to coerce or interfere with
legislation in regard to different classes in the same
Stateo (_I_qb_o)

Representative Hubbard of Connecticut answered
Marshall by appealing to a higher law duty to provide
for the general welfare for the authority to enact the
bill (Globe, p. 630)., He spoke further of the "righteous
purpose"” which he felt the Reconstruction legislation
was pursuing and the evidence these measures gave that
the nation was "fast becoming what it was intended to
be by the fathers -- the home of liberty and an. asylum
for the oppressed of all the races and nations of men.

He continued:

The words gggste, race, color, ever

unknown to the Constitution, notwithstanding

the immortal amendment giving freedom to

all, are still potent for evil on the lips

of men whose minds are swayed by prejudice

or blinded by passion, and the freedmen

need the protection of this bill.

The era is dawning when it will be a
reproach to talk in scorn about the distinctions
of race or color., Our country is, and must
be, cosmopolitan, The fathers invited the
oppressed of all nations to come here and
find a happy home. Many of them, from many

nations, have come, and more are coming,
* % Kk % * %%

e« « « We have among us men of all
nations, of all kindreds and tongues. They
all meet here to worship at freedom's shrine,
and the Constitution intends they shall all
be made politically free and equal.
(Globe, p. 630)




Mr. Moulton of Illinois then attempted to
answer various objections to the bill. In his view, the
bill's purpose was the "amelioration of the condition
of the colored people," which he said would be effectuated
by the abolition of discriminatory state laws. He
continued:

The very object of the bill is to break

down the discrimination between whites and
blacks., The object of the bill is to

provide where the refugees and freedmen

are discriminated against, where a State
says, as many do in the South, that the black
man shall not make contacts, that the black
man shall not enjoy the fruits of his labor,
that he shall be declared a vagabond, a
vagrant, and the same laws do not operate
against the white man -- that such discrimination
shall not exist, notwithstanding the statute
of any State. (Globe, p. 632)

He denied that intermarriage or sitting on juries were
among the rights protected by the bill, and stated
that:
[Those which were protected were] the
great fundamental rights that are secured
by the Constitution of the United States,
and that are defined in the Declaration of Q/f
Independence, the right to personal liberty,
the right to hold and enjoy property, to
transmit property, and to make contracts.
These are the great civil rights that belong
to us all and are sought to be protected
by the bill, (Globe, p. 632)

He stressed the fact that military jurisdiction would

end whenever the %1scr1m1nat1on ceased and pointed out
that the bill pu in the power of states to exclude
themselves from the bill's provisions "by ceasing to

make unnatural discrimination between their own citizens."
(Globe, p. 633)

Later in the afternoon, after a protracted
discussion of the financing of the Bureau, Representative
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Rousseau of Kentucky voiced further objections to

the bill. He insisted that under the bill the Bureau
could arrest and imprison those who excluded Negroes
from public places:

If you get on the cars with your wife

and daughter, and if there be a spare seat,
and a drunken negro comes forward to take
it, and you ask him if he pleases to move
a little further off, and he takes a notion
that he will not do it, and should report
i¥ to the bureau that because he was a negro

“he was not allowed to take that seat, this
Freedmen's Bureau may at once arrest you
and your daughter, and fine and imprison
both, I say this bill authorizes that thing,
and I defy any one of its friends to successfully
combat that position, If you go to a theater
in a place where this Freedmen's Bureau is
established, and, not because they are
negroes, but because they are unfit and
ignorant persons, they are told they have
no right to go and take seats with your
family, and you prevent it, the bureau
may arrest and imprison you, If a judge
decides that a negro cannot be sworn in a
cause being tried in his court, under the
laws of a State which he has sworn to
administer, why, sir, before that decision

is cold upon his lips they may arrest and
take him off to the agent of the bureau and.
punish him as before stated, (Globe Appendix,
p. 70)

Furthermore, he gave examples of the present
Bureau in Kentucky interfering to protect negroes from
private discrimination, Thus, one negro woman complained
to the Bureau about a dispute with her employer and the
Bureau arrested the employer, his wife, and daughter
(id.}. Rousseau concluded:

I tell you, sir, that no community of
the United States can endure a system of
this sort. Such have been the operations
of this bureau under the old law. What will




be its operations under this bill

Heaven only knows. I cannot even imagine
what a man may not assume the right to

do under the provisions of this bill,
(Id.)

Representative Chanler, also of Kentucky,
expressed similar views and gave examples of '"usurpation
and unlawfulness" by the Bureau (Globe Appendix, p. 68).

During the evening session on February 5, 1966,
Mr. Shanklin, an opponent of the bill, insisted that
at the time the 13th Amendment had been enacted, the
proponents had assured those opposed to it that the second
section was intended only to carry out and secure to
the negro his personal freedom. He also said the pro-
ponents had indicated they were opposed to negro suffrage
and negro equality and that the Amendment could not be
construed as giving Congress the power to legislate
toward these ends (Globe, p. 638). He viewed the bill
as an attempt to wipe out all laws and "customs and
habits of society in regard to color or race.” (Id.)

On February 5, 1966, Mr. Trimble of Kentucky
spoke, insisting that the 13th Amendment did not authorize
Congress to enact the proposed bill (Globe, pp. 647-650).
However, Mr. McKee of Maryland insisted that the Bureau was
essential to protect freedmen, Because of the discriminatory
Black Codes, negroes were not entitled to their "full
rights and protection'. He asked:

Is there a solitary State of those that

have been in rebellion . . . is there a
single one of these States that has passed
laws to give freedmen their full protection?
In vain we wait an affirmative response,
Until these states have done so, 6 says this
high authority, the Freedmen's Bureau is

a necessity, (Globe, p. 653)

He pointed to the existing inequalities in the laws and
commented that even in his own state

We have one code for the white man,

another for the black. Where is your

court of justice in any southern state

where the black man can secure protection

of hisrights of person and property? (Ibid,)




He challenged the states to "pass such laws
for their protection as will give them the same rights
in their courts of justice that other men have' (Globe,
p. 654). Until that was done, the bill was needed,
he thought,.

That same day, Representative Eliot withdrew
the Committee bill and offered a substitute (Globe, p.
654)., Thaddeus Stevens also offered a substitute bill
(Globe, p. 655). Both substitutes left the civil rights
provisions of the Committee bill untouched. On the
following day, the Committee bill passed the House by a
vote of 136 to 33 (Globe, p. 688), The two amendments
were decisively defeated,

The substitute bill was then returned to the
Senate for its concurrence. It was reported from the
Judiciary Committee on February 8, 1866, with additional
amendments, not relevant here (Globe, p. 742). During
the brief discussion on the floor, the interference
with local government was again attacked. Mr,., Sherman,
who had not spoken during the earlier debates, supported
the bill, He said:

We are bound by every consideration of honor,

by every obligation that can rest upon any

people, to protect the freedmen from the rebels

of the Southern states; ay, sir, and to protect
them from the loyal men of the Southern states.

We know that on account of the prejudices
instilled by the system of slavery pervading

all the Southern states, the southern people

will not do justice to the freedmen in those
states . . . . We must maintain their freedom,

and with it all the incidents and all the rights
of freedom . , ., . * * * [W]e are bound to -
protect these freedmen against the public
sentiment and the oppression that will undoubtedly
be thrown upon them by the people of the southern
states. (Globe, p. 744)

The House bill, as amended, was concurred in that day
(Globe, p. 748), and the next day the House agreed to
the minor Senate amendments without discussion (Globe,
p. 775).
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President Johnsonvetoed the bill on February
19, 1866, His message echoed the arguments made by
the opponents to the bill: The bill contained provisions
which were not warranted by the Constitution; it would
provide too much patronage; the states would adequately
protect the rights of freedmen., (Globe, p. 915). He
also noted that the bill failed to define the civil rights
and immunities it was designed to protect. (Ibid.)

In the Senate debate after the veto, only two
Senators spoke, Senators Trumbull and Davis, perhaps
the best representatives of the two sides, Senator
Davis discussed at length the constitutional basis for
the bill, He insisted that the Thirteenth Amendment
simply abolished legal subjugation of one person to the
will of another,

Furthermore, guaranteeing civil rights to
negroes was a separate and distinct matter from abolish-
ing slavery, and a matter which had been traditionally
controlled by the states. He pointed out that in every
state which had ever permitted slavery (which were the
original 13 plus 9 others), emancipation had conferred
no political rights on negroes, The rights of emancipated
slaves were controlled by the states and were apart from
the act of emancipation. 1In fact, "intermarr;ige with
white persons, commingling W$ngtgg&‘1n hotg;iﬁktheatres
sheamboats, and other civil rights and privileges were
always forbid to free negroes, uﬁ?mT“Massachusetts R
recently achieved the unenviable notoriety of maklng
herself an exceptionable case." (Globe, p. 936)

Senator Trumbull, in a legthy speech in reply,
supported the authority of Congress to pass such a bill.
In the course of it he said:

What kind of freedom is that which the
Constitution of the United States

guarantees to a man that does not protect

him from the lash if he is caught away

from home without a pass? And how can

one sit here and discharge the constitutional
obligation that is upon us to pass the
appropriate legislation to protect every

I |
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man in the land in his freedom when we
know such laws are being passed in the
South if we do nothing to prevent their
enforcement? Sir, so far from the bill
being unconstitutional, I should feel that
I had failed in my constitutional duty if
I did not propose some measure that would
protect these people in their freedom,
(Globe, pp. 941-942)

However, the Senate failed to override the
veto, by a vote of 30 to 18 (Globe, p. 943), and no
further action was taken on this bill in either
House. 16/

16/ On July 16, 1866, another Freedmen's Bureau bill,
containing many of the same provisions, was passed over
the President's veto,.
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The Civil Rights Act of 1866 (S. 61)

The Civil Rights Act of 1866, 14 Stat. 27,
originated as a companion measure (S. 61) to the
Freedmen's Bureau Bill (S. 60}, Both bills were intro-
duced by Senator Trumbull on January 5, 1866 (Globe,

p. 129); both were reported favorably from the Judiciary
Committee six days later (Globe, p. 184); and both were
explained to the Senate by Senator Trumbull the following
day (Globe, pp. 209, 211).

The Freedmen's Bureau Bill was considered
first by the Senate., On January 25, 1866, immediately
after the final vote was taken on that measure, Senator
Trumbull moved to take up the Civil Rights bill, and
it was made the order of the day (Globe, pp. 421-422),

Section one of the Civil Rights bill was
almost identical with the original section seven of
the Freedmen's Bureau Bill, As originally reported,
it declared:

There shall be no discrimination in civil
rights or 1mmun1t1es amorig tie inhabitants of
any State, or Territory of thé United States
on account of race, color, or previous condition
of slavery; but the inhabitants of every race
and color, without regard to any previous
condition of slavery or involuntary servitude,
except as a punishment for crime whereof the
party shall have been duly convicted, shall
have the same right to make and enforce
contracts, to sue, be parties, and give evidence,
to inherit, purchase, sell, hold, and convey
real and personal property, and to full and ~
agggl bene?1t of all laws and proceed1ngs for
securlty of person and property, and shall be"
subject to 1ike punishment, pains, and
penalties, and to none other, any law, statute,
ordinance, regulation, or custom to the contrary
notwithstanding. (Globe, p. 474) 17/

17/ Note: This bill left out the word "prejudice"
which was contained in the Freedmen's Bureau Bill,
though it retained '"custom," There was no discussion
of this deletion in the debates.
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This section was subsequently amended to
provide that all persons born in the United States,
and not subject to any foreign power, excluding Indians
not taxed, were citizens of the United States (Globe,
pp. 211, 474). (Passed by vote of 31-10 on February 1,
1866 (Globe, p. 575).) The purpose of this clause was
to declare Negroes to be citizens and thus to avoid the
consequences of the Dred Scott decision and to make the
privileges and immunities clause of the Constitution
applicable to Negroes.

The other parts of the bill provided that if
any person acting under color of law, statute, ordinance
or custom, deprived an inhabitant of any right secured
by the bill, he was subject to criminal proceedings in
the federal courts, Purthermore, all civil suits
involving the rights protected by the bill were removable
to the federal courts (Globe, p. 475)Y. Section 3 of
the bill was patterned after the Fugitive Slave Act
{Trumbull, Globe, p. 476) and provided federal facilities
for the arrest and examination of alleged offenders.

Senate Debates

As with the Freedmen's Bureau Bill, the
congressional debates centered around the constitutional
authority to enact the bill., 18/ 1In arguing that
Congress could abolish distinctions in state laws, pro-
ponents of the measure declared that the second section

18/ The various provisions were objected to on different
constitutional grounds, As for section 1, which pro-
hibited distinctions in c¢ivil rights and immunities,

the objection was that this intruded on matters historically

determined by the States and the Thirteenth Amendment
was not intended to authorize such action, Also, it was
argued that the Constitution did not authorize Congress
to make Negroes citizens in this manner,




of the Thirteenth Amendment had given Congress the
power to do all that was necessary to secure the
freedom secured by the first section., 1In their view,
the Black Codes reenacted much of the old Slave Codes,
and thus the Federal Government had the authority

under the Thirteenth Amendment to intervene to wipe out
these discriminatory codes and protect the rights of
the freedmen,

This view was perhaps most thoroughly
expounded in Senator Trumbull's remarks opening the
debate in the Senate. The Thirteenth Amendment, he
stated:

e « » declared that all persons in the United

States should be free., The Civil Rights

Bill is intended to give effect to that

declaration and secure to all persons

within the United States practical freedom,

o There is very little importance in the

‘ general declaration of abstract truths and

principles unless they can be carried into
effect, unless the persons who are to be
affected by them have some means of avail-
ing themselves of their benefits., Of what
avail was the immortal declaration '"that
all men are created equal; that they are
endowed by their Creator with certain
inalienable rights; that among these are
life, liberty, and the pursuit of happiness,”
and "that to secure these rights Governments
are instituted among men," to the millions
of the African race in this country who
were ground down and degraded and subjected
to a slavery more intolerable and cruel
than the world ever before knew.

T It is the intention of this bill

to secure those rights. The laws in the
/i slaveholding states have made a distinction
! © against persons of African descent on {
account of their color, whether free or
slave., (Globe, p. 474)

ey, o
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He then referred to provisions in the Slave Codes of
Mississippi and Alabama, He believed these had become
null and void with the enactment of the Thirteenth
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Amendment, but that the Black Codes still imposed

on freedmen "the very restrictions which were imposed
upon them in consequence of the existence of slavery.

The purpose of the bill under consideration is to destroy
all these discriminations and to carry into effect the
constitutional amendment.” Indeed, Trumbull went on to
sayj

any statute which is not equal to all, and
which deprives any citizen of civil rights
which are secured to other citizens, is an
unjust encroachment upon his liberty; and is,
in fact, a badge of servitude which, by the
Constitution is prohibited, (Ibid.)

Anticipating the objection that the bill would
give the Federal Government power which belonged to the
States, Trumbull stated that the bill would have no
Qperation in States which had equal Taws. —~He TeIt that TR, ML
when the Dill “Raid  Bedir¢ifyreed 1A 4 ¢sttple of the
southern States and its punishments became known, dis-
crimination would cease in all (Globe, p. 475),

In answer to a query of what was meant by
"civil rights,"™ Trumbull replied that the first section
of the bill defined them and that it did not confer
"political rights"™ (Globe, p. 476)., On this topic he
also stated that:
i The first section of the bill defines
what I understand to be civil rights: the
right to make and enforce contracts, to sue
and be sued, and to give evidence, to inherit,
purchase, sell, lease, hold, and convey real }
and personal property, and to full and equal k K
benefit to all laws and proceedings for the Loy
security of person and property. These I under- bog -
stand to be civil rights, fundamental rights i
belonging to every man as a free man, and which %
under the Constitution as it now exists we have
a right to protect every man inig (Globe, p.476)

However, in the course of his speech he had referﬁed to 3§3¥
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\*‘ the rights to travel, to teach, and to preach as being % gygf;
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secured by the bill, indicating that he thought the bill
covered more than the enumerated rights,
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Mr., Saulsbury of Delaware then attacked at
length Senator Trumbull's interpretation of the scope
of the Thirteenth Amendment. He stated that those who
had voted for the Amendment had not avowed such an
interpretation on the Senate floor. He argued that
there was no logical and legal connection between the
Amendment and the bill (Globe, p. 476), and went on
to insist that the Amendment conferred no power on
Congress to elevate a whole race to equality with the
white race. Indeed, he pointed out, it had always been
recognized that a man could be free and still not possess
the same civil rights as other men {(Globe, p. 477).

If equal civil rights were the aim of the proponents

of the Amendment, Mr, Saulsbury insisted, they should

have expressly provided for this in the Amendment

(Ibid.) He thought the generic term "civil rights"

{ included all rights derived from the government and
hence the right to vote was protected under the bill
(Globe, p. 477). He went on to argue that the right
to vote was also a property right, expressly secured
by the bill (Globe, p. 478).

P
pr=

Consideration of the bill on January 30, 1866,
was devoted primarily to a discussion of the constitutionality
of the bill. The debates centered around whether the
Thirteenth Amendment authorized Congress to legislate
to secure civil rights; and whether Congress could make
Negroes citizens without a constitutional amendment,

Senator VanWinkle of West Virginia opened
the debate by insisting that an amendment was needed
to make Negroes citizens (Globe, p. 498). Senator Cowan .
also objected to the citizenship clause, Furthermore, i
in his view the Thirteenth Amendment conferred no power
on Congress to enact the bill, as it was not intended
"to overturn this Government and to revolutionize all
the laws of the various States everywhere'" (Globe p. 499),
He stated that he was willing to vote for a constitutional
amendment which would

I

secure to all men of every color and

condition their natural rights, the !

rights which God has given them, the

right to life, the right to liberty,

the right to property. i
|
|
|
]
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But this bill, he felt, was an attempt "to do the

same thing without any constitutional authority"
(Globe, p. 500).

Senator Howard, who had been a member of
the Judiciary Committee when the Thirteenth Amendment
had been drafted, reported, and adopted, supported the
broad interpretation of the Amendment and pointed out
that

[1t] was in contemplation of its friends
and advocates to give to Congress precisely
the power over the subject of slavery

and the freedmen which is now proposed

to be exercised by the bill now under our
consideration,

It was easy to foresee and of course
we foresaw, that in case this scheme of
emancipation was carried out in the rebel
States it would encounter the most vehement
resistance on the part of the old slave-
holders. It was easy to look far enough
into the future to perceive that it would
be a very unwelcome measure to them and
that they would resort to every means in
their power to prevent what they called
the loss of their property under this
amendment. We could foresee easily enough
that they would use, if they should be
permitted to do so by the General Govern-
ment, all the powers of the state govern-
ments in restraining and circumscribing
the rights and privileges which are
plainly given by it to the emancipated
negro, (Globe, p. 503)

Howard went on to declare that if the Amendment did not
prohibit the State legislature from prohibiting the
freedman from earning and purchasing property, from
having a home and family, from eating the bread he
earned, emancipation was a "mockery" {(Globe, p. 504).
Indeed, the intention of the framers of the Thirteenth p
Amendment had been to make the Negro the opposite of ~§f
a slave, to make him a free man, "entitled to those g:
rights we concede to a man who is free'" (Ibid.).

3
'
-




Senator Reverdy Johnson, of Maryland, counsel
for the defendant in the Dred Scott case, argued that
under that decision Congress could not by statute
naturalize a native-born Negro and that a constitutional
amendment was necessary (Globe, p. 504).

Debate on January 31, 1866, was devoted
principally to discussion over Congress' power to make
Negroes citizens, and this continued on the following
day. Senator Morrill of Maine favored the bill and
asserted that the bill was extraordinary and unparalleled
in the history of the country, That the bill was
revolutionary was no reason for its rejection:

I freely concede that it is revolutionary. I
admit that this species of legislation is
absolutely revolutionary. But are we not

in the midst of revolution? Is the Senator
from Kentucky utterly oblivious to the grand
results of four years of war? Are we not in
the midst of a civil and political revolution
which has changed the fundamental principles
of our Government in some respects? Sir, is
it no revolution that you have changed the
entire system of servitude in this country?
Is it no revolution that now you can no longer
talk of two systems of civilization in this
country? * * *

I accept, then, what the Senator from
Kentucky thinks so obnoxious., We are in the
midst of revolution, We have revolutionized
this Constitution of ours to that extent; and
every substantial change in the fundamental
constitution of a country is a revolution,
Why, sir, the Constitution even provides
for revolutionizing itself., Nay, more it
contemplates it; contemplates that in the
changing phases of 1life, civil and political,
changes in the fundamental law will become
necessary; and is it needful for me to
advert to the facts and events of the last
four or five years to justify the declaration
that revolution here is not only radical and
thorough, but the result of the events of
the last four years? (Globe, p. 570)
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Although a revolution had occurred, there
had been no usurpation, Morrill thought, since the
change merely brought into harmony with the general
principles of American government that which had been
exceptional (Ibid.). He denied a previous assertion
by Senator Cowan that American society had been established
upon the principle of exclusion of inferior races. To
the contrary, in his opinion, American society had not
been formed in the interest of any race or class but
America had always been held up as a land of refuge:

Is there any "color'" or "race'" in the
Declaration of Independence, allow me to

ask? "All men are created eguall excludes I

#

never was in the history of this country

any other distinction than that of condition,
and it was all founded on condition,

(Globe, pp. 570-571)

The speech concluded with an examination of the Dred
Scott decision and the assertion that the Negro had
been denied citizenship not on account of his race or
color but only because of his enslaved condition
Globe, p. 571).

Senator Trumbull then stated that the words
of the Declaration of Independence applied to the black
as well as the white man and that he wished to place the
matter beyond any question (Globe, pp. 573-574).
Senator Hendricks of Indiana dissented from this con-
struction of the Declaration of Independence but agreed
that the question of whether Negroes and Indians should
be admitted to the political community should be
submitted to the people of the country (Globe, p. 574).

The citizenship clause was then agreed to by
the Senate by a vote of 37-10 {(Globe, p. 575). As
adopted it read:

All persons born in the United States,
and not subject to any foreign power, excluding
Indians not taxed, are hereby declared to be
citizens of the United States without distinction
of color.




On February 2, 1866, the day set for the
final vote, Senator Davis of Kentucky renewed his
opposition to the bill, He held there was no constitu-
tional power to pass any law connected with the subject
of the bill except the privileges and immunities clause,
and he offered a substitute bill based on this clause
(Globe, p. 595). This substitute, he asserted, would
preserve the integrity of the States, whereas adoption
of Senator Trumbull's bill would be '"centralizing with
a vengeance and by wholesale'" for

[h]ere the honorable Senator in one short
bill breaks down all the domestic systems of
law that prevail in all the States, so far
not only as the negro, but as any man without
regard to color is concerned, and he breaks
down all the penal laws that inflict punish-
ment or penalty upon all the people of the
States except so far as those laws shall be
entirely uniform in their application. To
the extent that there is any variance in those
laws, this short bill breaks them down.
{Globe, p. 598)

Senator Trumbull then defended his bill from
the epithets Senator Davis had applied to it. The bill,
he said:

applies to white men as well as black men.

It declares that all persons in the United
States shall be entitled to the same civil
rights, the right to the fruit of their own
labor, the right to make contracts, the right
to buy and sell, and enjoy liberty and
happiness; and that is abominable and iniquitous
and unconstitutional! Could anything be more
monstrous or more abominable than for a member
of the Senate to rise in his place and denounce
with such epithets as these a bill, the only
object of which is to secure equal rights to
all the citizens of the country, a bill that
protects a white man just as much as a black
man? (Globe, p. 599)




It provided that "all people shall have equal rights,"
but, said Trumbull

[i]t does not propose to regulate the political
rights of individuals; it has nothing to do
with the right of suffrage, or any other
political right; but is simply intended to
carry out a constitutional provision, and
guaranty to every person of every color the
same civil rights. That is all there is to
it., That is the only feature of the bill,
and all its provisions are aimed at the
accomplishment of that one object. (Globe,
pp. 599-600)
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Furthermore, the bill would have no application to a iﬁﬁg%
State which performed its constitutional obligation andF‘*? :
abolished "discrimination in civil rights between its g
citizens" (Globe, p. 600).

Senator Guthrie of Kentucky then stated his
view that all laws providing for slavery fell under
the Amendment and that the bill was surplusage. Although
he had advised the people of Kentucky and would advise
people of every State "to put these Africans upon the
same footing that the whites are in relation to civil 1
rights," to adopt "one code for all persons," and to
provide "one general rule for the punishment of crime
in the different states"™ (Globe, pp. 600-601), he did
not believe that there was any authority under the
Thirteenth Amendment

to overturn the State governments, and
permitting the Federal Government to run
into the States to make laws on this subject
when it enters into the States for nothing
else, I tell you, gentlemen, it is my firm
conviction that it can lead to nothing but
strife and ill-feeling, which will grow and
continue to grow. (Globe, p. 601)

i
i
Because the bill would result in federal-state conflict, i
he believed it would destroy the unity of the Government |
and would prove to be "the most impolitic law that ever 1

1

|

was passed." (¢Ibid.)




Senator Hendricks of Indiana also feared
the bill would lead to conflict between the States
and the Federal Government, The bill would apply in
Indiana because the State did not recognize civil
equality of the races which was the purpose of the
bill (Globe, pp. 601-602).

However, Mr., Lane, also of Indiana, favored
the bill and stated that its object was to give effect
to the Emancipation Proclamation and the Fifteenth
Amendment (Globe, p. 602). Although he agreed with
Senator Guthrie that the laws which related to slavery
were nullified by the Thirteenth Amendment, he felt
Congressional legislation was necessary because "we
fear the execution of these laws if left to the State
courts" {(Globe, p. 602), Mr. Wilson also supported
Senator Lane's argument, saying that the States had
passed Black Codes wholly incompatible with freedom
and these were being persistently carried into effect
by local authorities, This defiance by the Southern
legislatures of the rights of freedmen and the will of
the Nation as embodied in the Thirteenth Amendment,
made legislation imperative (Globe, p. 603). He spoke
of the perishing of slavery, which had previously
controlled the policies of the Nation, and declared

By the will of the nation freedom and
free institutions for all, chains and fetters
for none, are forever incorporated in the
fundamental law of regenerated and united
America., Slave codes and auction blocks, chains
and fetters and bloodhounds are things of the
past, and the chattel stands forth a man with
the rights and the powers of the freemen,
For the better security of these new-born civil
rights we are now about to pass the greatest
and the grandest act in this series of acts
that have emancipated a race and disenthralled
a nation, It will pass, it will go upon the
statute book of the Republic by the voice of
the American people, and there it will remain,
From the verdict of Congress in favor of this
great measure no appeal will ever be entertained
by the people of the United States. (Ibid.)
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However, Senator Cowan objected that the
purpose of the bill was '"to repeal by act of Congress
all state laws, all state legislation, which in any
way create distinctions between black men and white
men in so far as their civil rights and immunities
extend, It is not to repeal legislation in regard to
slaves" (Ibid.)

Senator McDougall of California returned to
Mr, Guthrie's argument that legislation was unnecessary
and stated that the passage of Black Codes indicated
the Southern people would not follow Senator Guthrie's
advice to put all people on equal footing. Since this
had occurred, he felt there was a positive duty on the
Congress to act wherever discriminations were adhered
to (Globe, p. 605).

Just before final vote on the bill, Senator
Saulsbury moved to amend the bill by expressly excepting X
the right to vote from its coverage. Senator Trumbull V// L/f
pointed out that the bill related only to civil rights
and not to political rights. But Senator Saulsbury
argued that the right to vote was a civil right and that,
despite Senator Trumbull's disclaimer,

[h]lis meaning cannot control the opera-
tion or the effect of this law, if the
bill shall become a law. I believe that
if this bill is enacted into a law your
judges}ﬁost of the States will determine
that under these words the power of voting
is given, * * ¥

* * *

It will not do for the honorable chair-
man of the Judiciary Committee to say that
by specifying in other lines of the first
section the right to sue and be sued, and
to give evidence, to lease and to hold
property, he limits these rights. He
does no such thing, He may think that
that is the intention; but when you come to
look at the powers conferred by this section,
and when you consider the closing words
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of the section, giving to everybody,
without distinction of race or color, the
same rights to protection of property and
person and liberty, when these rights are
given to the negro as freely as to the
white man, I say, as a lawyer, that you
confer the right of suffrage, because,
under our republican form and system of
government, and according to the genius
of our republican institutions, one of
the strongest guarantees of personal
rights, of the rights of person and
property, is the right of the ballot,
(Globe, p. 606)

However, his amendment was defeated 39-7 (Ibid.). The
bill itself was then passed by a vote of 33-12 (Ibid.).




=

House Debates

In the House, on March 1, 1866, Representative
James A, Wilson of Iowa, Chairman of the Judiciary
Committee, reported the bill favorably, but with amend-
ments, (Globe, p. 1115), After all the Committee
amendments had been agreed to, Wilson moved to recommit
the bill, a procedural device explicitly intended to
cut off further amendments,

In his opening speech Wilson admitted that
"Some of the questions presented by this bill are not
free from difficulties., Precedents, both judicial and
legislative are found in sharp conflict concerning
them," (Globe, p, 1115), It was, however, plain to
him that Negroes freed under the fhirteenth Amendment
were citizens, even without the declaration of the bill,
a conclusion which he bolstered by citations of adminis-
trative precedents and by castigation of the Dred Scott
case for holding otherwise., (Globe, p. 1116).

As for the provision for equality in the en-
joyment of civil rights, Wilson remarked that

This part of the bill will probably excite
more opposition and elicit more discussion
than any other; and yet to my mind it seems
perfectly defensible, (Globe, p, 1117)

He then discussed the meaning of the terms
"civil rights and immunities™y

Do they mean that in all things civil,
social, political, all citizens, without
distinction of race or color, shall be
equal? By no means can they be so con-
strued, Do they mean that all citizens
shall vote in the several States? no; for
suffrage is a political right which has been
left under the control of the several States,
subject to the action of Congress only when
it becomes necessary to enforce the guarantee
of a republican form of government, wnor do
they mean that all citizens shall sit on the
juries, or that their children shall attend
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the same schools, These are not civil
rights or immunities, Well, what is the
meaning? What are civil rights? 1 under-
stand civil rights to be simply the absolute
rights of individuals, such as--

'The right of personal security,
the right of personal liberty, and the
right to acquire and enjoy property.'
[citing Kent's Commentaries, Vol, 1, p. 199]

He quqted two other authorities on the subject of civil
rights and concluded that

From this it is easy to gather an under-
standing that civil rights are the natural ‘
rights of man; and these are the rights which
this bill proposes to protect every citizen
in the enjoyment of throughout the entire
dominion of the Republic, (Ibid)

The term "immunities" was clearer in meaning --
in this regard the bill merely "secures to citizens of
the United States equality in the exemptions of the law,”
Thus,

(a) colored citizen shall not, because he
is colored, be subjected to obligations,
duties, pains, and penalties from which
other citizens are exempted. Whatever
exemptions there may be shall apply to
all citizens alike, OUne race shall not
be more favored in this respect than
another, One class shall not be required
to support alone the burdens which should
rest on all classes alike, This is the
spirit and scope of the bill, and it goes
not one step beyond., (Ibid)
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There was no question in Mr, Wilson's mind
that Congress could enact the measure, for Congress
was "following the Constitution® and "reducing to
statute form the spirit of the Constitution,” (Ibid,)
Indeed, if the States would acknowledge and guarantee
the rights belonging to all citizens by virtue of "pri-
vileges and immunities" of United States citizenship
and would legislate" as though all citizens were of one
race and color" there would be no need for Congress to
act, But as such was not the case, Congress was obliged -
to protect all citizens in the enjoyment of the great
fundamental rights,(Globe, p. 1118) Wilson stated that
Congress' power to act rested on the Thirteenth Amend-
ment and the privileges and immunities clause, (Ibid)
He also justified the bill under the broad principle
that the government had been designed to secure a more
perfect enjoyment of the great fundamental rights of
life, liberty, and property, and thus the Government
could intervene, although not expressly delegated this
power, when a state denied these rights, (Globe, p. 1119)

Mr, Loan of Missouri then inquired why the
penalties of the bill were limited to those who acted |
under color of law, and did not apply to the whole
community, Mr, Wilson replied that

That grows out of the fact that there
is discrimination in reference to civil
rights under the local laws of the States,
Therefore we provide that the persons who
under the color of these local laws should
do these things shall be liable to this
punishment, (Globe, p. 1120)

Representative Rogers of wew Jersey, a member
of the Judiciary Committee and leader of the "Administration
party" in the Congress, objected to the bill on consti-
tutional grounds, He declared there was no authorization
under the Constitution for such a measure, 1In his view,
reporting Representative Bingham's "BEqual Rights" Amend-
ment which was designed to confer this very power, implied
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an opinion by the majority of the Joint Committee on
Reconstruction that there was no such power at present,
(Globe, p, 1120) Furthermore, if Congress had the
power to pass this bill then it also had the power

to take away civil rights and immunities, Thus, he
concluded, a fair interpretation would mean that Con-
gress could enter a state and supersede its normal
domestic relations, (Globe, p., 1121) He also believed
that the privileges and immunities language was SO
broad that it included all the rights which are derived
from the government and thus included suffrage, (Globe,
p. 1122)

Mr, Cook of Illinois then asserted that Con=-
gress could act under the second section of the Thirteenth
Amendment, He interpreted this clause as meaning that
"Congress shall have power to secure the rights of free-
men to those men who had been slaves" and also that

Congress should be the judge of what is
necessary for the purpose of securing to
them those rights, Congress must judge as
to what legislation is appropriate and
necessary to secure to these men the rights
of free men, whether we can do this except
by securing to them the right to make and
enforce contracts and the other rights which
are specified in this bill, and each member
of this House must determine for himself,
upon his oath, what legislation is appro=-
priate to prevent their being reduced to any
servitude which is involuntary, (Globe,

p. 1124)

He went on to say that the discriminatory
laws of the South showed that these states would not
secure to freedmen any rights or freedoms, He asked:

Does any man in this House believe that
these people can be. safely left in these
States without the aid of Federal legislation
or military power? Does any one believe that
their freedom can be preserved without this aid?
If any man does so believe, he is strangely
blind to the history of the past year; strangely
blind to the enactments passed by Legislatures
touching these freedmen, (Ibid)

1
i
i
!
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At the opening of the debate on March 2,
1866, Representative Thayer of Pennsylvania con-
tended that the Thirteenth Amendment was of no
practical value if the states could still pass and
enforce laws which reduced a class of people to the
condi tion of bondmen and prevented the enjoyment of
the fundamental rights of citizenship. (Globe,
P. 1151) In his view the measure guaranteed
certain fundamental rights, which had been enumer=-
ated in the bill in order to avoid any misapprehen-
sion, It could not be construed to confer suffrage,
for

the words themselves are "civil
rights and immunities,"™ not political
privi leges; and nobody can successfully
contend that a bill guarantying simply
civil rights and immunities is a bill
under which you could extend the right
of suffrage, which is a political
privilege and not a civil right,

Then, again, the matter is put beyond
all doubt by the subsequent particular
definition of the general language which
has been just used; and when those civil
rights which are first referred to in
general terms in the bill are subsew
quently enumerated, that enumeration pre-
cludes any possibility that the general
words which have been used can be ex-
tended beyond the particulars which have
been enumerated, (Ibid)

Thayer reiterated the argument that the Thirteenth
Amendment was intended to abolish all the oppres-
sive incidents of slavery and if it were not so
interpreted, those who had been freed would be 1left
in "a condition of modfied slavery, subject to the
old injustice and the old tyranny. . ."™. (Globe,

p. 1152),

He continued:

Sir, what kind of freedom is that
which is given by the amendment of the
Constitution, if it is confined simply to
the exemptions of the freedmen from sale
and barter? Do you give freedom to a man
when you allow him to be deprived of
those great natural rights to which every
man is entitled by nature? I ask the

PO
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Democractic members of this House, what
kind of freedom is that by which the man
placed in a state of freedom is subject
to the tyranny of laws which deprive him
of rights which the humblest citizen in
every State in Christendom enjoys? (Ibid)

He concluded by stating his approval of Binghanmts
proposition to put the protection of equal rights
into the Constitution, although he doubted the
necessity of such action, Still, "in order to make
things doubly secure,™ he would vote for Binghamts
proposal. (Globe, p. 1153)

Representative Bldridge of Wisconsin
pointed out that when the Bingham joint resolution
to amend the Constitution had been proposed, Mr,
Thayer had supported it on the ground, advanced by
Bingham, that under the present Constitution there
was no warrant to enter a state to protect a citi-
zen in his rights of life, liberty, and property,
Now, he observed, Mr, Thayer seemed to differ in
all his claims from Mr, Bingham., (Globe, p. 1155)
He also stated that insofar as the bill was pressed
in the interest of the black man, K it recognized
the very distinction in race and color which it was
intended to abolish,

Representative Thomton also expressed op-
position to the bill, If the proponentst® inter-
pretation of the Thirteenth Amendment were correct,
he maintained, then Congress had an indefinite
power, "unlimited except by the passions or caprice
of those who may assume to exercise it.,"™ (Globe,

P. 1156) Furthermore, he suggested that the term
"civil rights" included suffrage and asked, given
the "loose and liberal mode of construction
adopted in this age, who can tell what rights may
not be conferred by virtue of the terms as used in
this bill? Where is it to end? Who can tell how
it may be defined, how it may be construed?™
(Globe, p. 1157)

Mr, Windom of Minnesota declared the bill
to be

one of the first efforts made since
the formation of the Government to give
practical effect to the principles of the
Declaration of Independencej; one of the
first attempts to grasp as a vital




reality and embody in the forms of law
the great truth that all men are created
equal and endowed by the Creator with the
inalienable rights of life, liberty, and
the pursuit of happiness., If there be
any reasonable objection to the bill, it
is that it does not go far enough., It
assumes only to protect civil rights, and
leaves the adjustment and protection of
political rights to future legislation,
Globe, p., 1159)

He went on to say that had the spirit and
design of the original architects been followed by
those who built the superstructure, the country
might have been spared the horror of war, for "(a)
true Republic rests upon the absolute equality of
the rights of the whole people, high and low, rich
and poor, white and black,"™ (Ibid.)

According to Mr, Windom, a broad grant of
power to Congress had been contemplated at the time
of the adoption of the 13th Amendment, At that
time, he said, it was "well understood that
"although the body of slavery might be destroyed,
its spirit would still live in the hearts of those
who have sacrificed so much for its preseryatiog,
the Amendment gave Congress the power to enforce
"the spirit as well as the letter of the Amendment.,®
(Globe, p. 1l159)

Mr, Windom then asserted that the bill
*does not attempt to confer on the freedmen social
privileges "or the privilege of voting, (Ibid.,) He
closed his address with reference to the condition
of the negro under the Black Codes and condluded by
asking, “8ir, if this be liberty, may none ever Know
what slavery is." (Globe, p, 1160)

At this point Mr, Wilson withdrew his
motion to recommit the bill, and proceeded to offer
some amendments, Most were technical, and not
material here; one, however, was an express proviso
excluding the right of suffrage from the rights
protected by the bill, Wilson stated that this ad-
dition did not change his construction of the bill,
since he did not believe the term "civil rights™
included the right of suffrage, After all of these
amendments were adopted, he renewed his motion to
recommit, and the House moved on to the considera-
tion of other measures, (Globe, pp. 1161-1162),




Debate on the bill was not resumed until
March 8, 1866. Representative Broomall of Pennsyl-
vania argued that the bill would not only protect
black men but would protect United States citizens
and soldiers who were being punished in the South,
(Globe, 1., 1263.) He also argued that the preamble
of the Constitution and the general welfare clause
authorized Congress to enact the bill, (Ibid.,)

Representative Raymond expressed doubts
as to the constitutionality of section two, the
penal section of the bill, (Globe, p. 1266=1267.)
Mr, Delano® of Ohio was dubious of the power of Cong=-
ress under the existing Constitution to pass such a
measure, Despite Mr, Wilson?s disclaimer that the
bill conferred the right to act as a juror, Delano
felt that section one necessarily conferred that
right in the clause, "to full and equal benefit of
all laws and proceedings for the security of per=
sons and property as is enjoyed by white citizens,.,"
(Globe, Appendix, p. 157.) Wilson replied that
those words had not been in the original bill, but
were inserted by an amendment offer ed by himself;
"It was thought by some persons that unless these
qualifying words were incorporated im the bill,
those rights might be extended to all citizens,
whether male or female, majors or minors. So that
the words are intended to operate as a limitation
and not as an extension * * * % (Ibid.,) Delano
continued his objections by peinting to the phrase
in the same section, “"That there shilll be no dis=
crimination in civil rights or immunities among the
citizens of the United States in any State or
Territory." He supposed that the enumeration of
specific rights following this general declaration
operated as a limitation upon it., But then the
phrase to which he had previously referred followed
after this enumeration, and, in his view, seemed to
be an enlargement or extension of the specific
rights enumerated in the bill, Under this con=-
struction, he asserted, the question whether the
right to be a juror was conferred by the measure
was still a debatable one, (Ibid.) Delano thought,
therefore, that the bill could be interpreted to
encroach upon the reserved rights of the state under
the Constitution. It appeared to him that "the
authority assumed as the warrant for this bill would




enable Congress to exercise almost any power over a
State." (Globe, Appendix, p. 158,) He expressed
strong doubts as to the authority of Congress

to go into the States and manage
and legislate with regard to all
the personal rights of the citizen
* % x, (Ibid,.)

While the extreme assertion of state rights was a
contributing cause of the war, to him

it is just as important that

we should not swing back into
the assertion of powers in this
Government that de not belong
to it * * *, (Globe, Appendix,
pe. 159.)

He concluded, therefore, that since authority for
this bill was not conferred by the Thirteenth Amend=
ment, Congress should first take up and submit for
ratification the amendment to the Constitution
offered by Mr, Bingham, When that amendment had
become part of the fundamental law, then Congress
could proceed '"to secure the rights of these per-~
sons in a way in which we shall not be trampling
down or endangering the fundamental law of the
land." (Xbid.)

Upon the conclusion of this speech,
Representative Kerr of Indiana rose to presemt his
objections to the measure., In his view the declara-
tion of citizenship was wholly unauthorized, for the
naturalization power did not permit Congress to
declare native~born non-citizens to be citizens,
(Globe, p. 1267-1268,) Furthermore, the Thirteenth
Amendment did not grant that authority, nor did it
authorize civil rights legislation by the Congress.
In his opinion, all the amendment had done was to
sever the domestic relation of master and slave and
to prevent involuntary servitude., He asked:




It is slavery or involuntary
servitude to forbid a free negro,
on account of race and color, to
testify against a white man? 1Is
it either to deny to free negroes,
on the same account, the privilege
of engaging in certain kinds of
business in a State in which white
men may engage, such as retailing
spirituous liquors? Is it either
to deny to children of free negroes
or mulattoes, on the like account,
the privilege of attending the
common sSchools of a State with
the children of white men? Is it
either for a religious society,
on the same ground, and in pur=
surance of its long-established
custom, to refuse to a free
negro the right to rent and
occupy the most prominent pew
in its church? 1Is it either for
a State to refuse to free negroes
and mulattoes the privilege of
settling within its boundaries
or acquiring property there?
(Globe, p. 1268.)

If these elements did constitute slavery, the per=-
sons discriminated against were the slaves of the
State and the Federal Government had no power to
"break down any State comstitutions or laws which
discriminate in any way against any class of per=
sons,." (Ibid,)

Mr, Kerr then elaborated on the problems
of the differing character of State and national
citizenship and stated that the present bill would
confound the distinction. (Globe, p. 1268=1270.)
Congress should not be empowered, in protecting
United States citizens under the privileges and
immunities clause, to invade the States im order
to prescribe what rights the States should accord to
State citizens. (Ibid.)




Mr, Kerr also argued that if Congress

could "declare what rights and privileges shall be

enjoyed in the States by the people of one class,

it can by the same kind of reasoning determine what
shall be enjoyed by every class.,” (Globe, p. 1270,)

ﬁ This was clearly inconsistent with the concept of
State regulation of internal and domestic affairs

and would mean that Congress "may erect a great

centralized, consolidated despotism in this capital.®

(Ibid,)

Kerr then pointéd to the confused definie
tions of "givil rights and immunities™ which the
proponents offered. He pointed to the different
opinions of the authorities as to which rights were
"civil" ones and asked:

Who shall settle these questions?
Who shall define these terms?
Their definition here by gentle=
men on this floor is one thingg
their definition after this bill
shall have become a law will be
quite another thing. (Globe,

pp. 1270=1271,)

He assured the bill would reach state laws which
allowed only white males to engage in the retailing
of spiritwous liquors, required separate schools,
and prohibited immigration of negroes and would
subject state officials to punishment., These
illustrations indicated the “inherent viciousness
of the bill,." (Globe, p., 1271,)




After Mr, Kerr had concluded his speech,
Representative Bingham offered an amendment to the
motion to recommit, to instruct the Committee to
strike out the broad language relating to "civil
rights and immunities.” He also wished striken all
the penal provisions of the bill, substituting there-
for a provision granting the remedy of a civil action
for damages to one whose rights had been violated,
(This proposal by Bingham had already been endorsed in
advance of its offer in speeches by Representatives
Raymond (Globe, p., 1267) and Delano (Globe, App., DP.
156)).,

The following day, March 9, 1866, Bingham
was allowed thirty minutes to speak on behalf of his
amendment, (Globe, p., 1296), He stated at the outset,
that even if his proposed changes were adopted, the
Congress had no authority to pass the bill; but by
striking out the broad language of the bill, and re-
moving its criminal penalties, he asserted, its
"oppressive” effects would be eliminated. (Ibid)

1o Bingham, there was no objection to the
declaration of the citizenship of the wnegro, for that
was a fully authorized exercise of power by Congress;
but,

in view of the text of the Constitution of

my country, in view of all of its past inter-
pretations, in view of the manifest and
declared intent of the men who framed it,

the enforcement of the bill of rights, touch-
ing the l1ife, liberty, and property of every
citizen of the Republic within every organ-
ized State of the Union, is of the reserved
powers of the States, to be enforced by State
tribunals and by State officials acting under
the solemn obligations of an oath imposed upon
them by the Constitution of the United States,
(Globe, p. 1291)

In discussing the general language of the first section
of the bill, Mr, Bingham referred to Representative
Wilson's views, He pointed out that the latter had
privately said that he did not regard the '"clause in the




first section as an obligatory requirement,” (Globe,
p. 1291), To Mr, Bingham, however, that clause was
"as obligatory as any other clause of the section,'
He thought "civil rights'" was a very broad term,
embracing "every right that pertains to citizens as
such," even political rights, If civil rights had
this extent, the effect of the first section of the
bill would be

to strike down by congressional enact-
ment every State constitution which makes
a discrimination on account of race or
color in any of the civil rights of the
citizen, (Ibid)

Most states did have such discriminatory laws, With
the objective of eliminating such laws, Bingham agreed
entirely, but that should be achieved by the law and
voluntary act of each State:

The law in every State should be just;
it should be no respecter of persons.
It is otherwise now, and it has been
otherwise for many years in many of
the States of the Union. I should
remedy that not by an arbitrary
assumption of power, but by amending
the Constitution of the United States,
expressly prohibiting the States from
any such abuse of power in the future.
(Ibid.)

In limiting the operation of the bill to "citizens,"
he claimed, the House revisers of the bill had dis-
criminated against aliens; to reach all equally with
protection it was necessary to use "persons," for,
while

the bill of rights, as has been solemnly
ruled by the Supreme Court of the United
States, does not limit the powers of
States and prohibit such gross injustice
by States, it does limit the power of
Congress and prohibit any such legisla-~-
tion by Congress, (Globe, p. 1292.)




The Freedman?®s Bureau bill he distinguished by reason
of its application only to the insurrectionary States,
and only so long as the courts were "stopped in the
peaceable course of justice" by civil unrest, (Ibid.)
But when peace should be restored and the courts
opened, the ordinary limitatiens of the Constitution
would apply, under which

the care of the property, the
liberty, and the l1life of the
citizen, under the solemn
sanction of an oath imposed by
your Federal Constitution, is
in the States, and not in the
Federal Government. (Ibid.)

Mr, Bingham asserted that even his proe
posed constitutional amendment did not seek to disturbd
that traditional limitation, It sought

to affect no change in that
respect in the Constitution of
the country, (Ibid.)

On the contrary, it sought only to provide power in
Congress to punish all violations by State officers
of their obligations to uphold the Constitution and
the bill of rights,

* ¥ * but leaving those officers
to discharge the duties enjoined
upon them as citizens of the
United States by that oath and
by that Constitution. (Ibid,)

Borrowing de Tocqueville*s phrase, this would con-
tinue "centralized government, decentralized
administration" (Ibid.), which is the strength of
this country:

I have always believed that the
protection in time of peace withe
in the States of all of the rights
of person and citizen was of the
powers reserved to the States.

And so I still believe., (Globe,
P. 1293,)

o




Representative Shellabarger of Ohio echoed
Bingham?®s constitutional doubts, but, in view of the
great need for such protection, he resolved his doubts
in favor of the bill, "Its whole effect," he said,
"is not to confer or regulate rights, but to require
that whatever of these enumerated rights and obliga=
tions are imposed by State laws shall be for and upon
all citizens alike without distinctions based on race
or former condition imn slavery.," (Globe, p. 1293,)
The Congress could not say that the states could not
prohibit married women and children from testifyingg;
it could only require "that whatever rights as to each
of these enumerated civil (not political) matters the
State may confer upon one race or color of the citizens
shall be held by all races in equality." (Ibid.)
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Mr, Wilson again took the floor to rebut
these objections, many of which had come from his
own party, He stated that the term "civil rights
and imnmunities" as used in the bill and properly
construed did not include all civil rights, i.e.,
"those which belong to the citizen of the United
States as such, and those which belong to a citizen
as such."™ (Globe, p. 1294) Instead, the bill "re=-
fers to those rights which belong to men as citi-
zens of the United States and none other." (Ibid)
These he defined as the rights of life, liberty,
and property, "in connection with those which are
necessary for the protection and enjoyment of the
rights thus specifically named, and these are the
rights to which this bill relates, having nothing
to do with subjects submitted to the control of the
several States.” (Ibid) The penal provisions were
necessary so that the citizen despailed of his
rights, who was most likely to be poor, would not
be obliged to press his own suit through the
courts, (Globe, p., 1295)., Furthermore, the meager
damages proposed by Mr, Bingham was not adequate
"protection" by the Government, (Ibid,)

Four days later, on March 13, 1866, the
bill was reported again with amendments, as urged
by Representatives Delano and Bingham, striking out
the general language relating to "civil rights or
immunities™, and leaving only the individual rights
specified, (Globe, p, 1366,) Mr, Wilson explained
that the elimination of the general language did
not materially change the bill, for, he still main-
tained, um er accepted rules of construction, the
specific language had limited the general, However,

some gentlemen were apprehensive that the
words we propose to strike out mig ht give
warrant for a latitudinarian construction
not intended. (Ibid.)

A few other amendments, not relevant here,
were also reported, All the amendments were adopted
by the House, 1In answer to an inquiry on the
omission from the final bill of the proviso
explicitly excluding the right of suffrage from the
operation of the bill, Wilson repl ed that

Some members of the House thought, in the
general words of the first section in
relative to civil rights, it might be
held by the courts that the right of suf-
frage was included in those rights, To




obviate that difficulty and the dif-
ficulty growing out of any other con-
struction beyond the specific rights
named in the section, our amendment
strikes out all of those general terms
and leaves the bill with the rights
specified in the section., Therefore the
amendment referred to by the gentleman is
unnecessary., (Globe, p, 1367.)

The Senate then had a brief discussion on
March 15, 1866, 1In the course of this, Senator
Davis remarked the bill assumed that Congress had
the power to occupy those "vast fields of state and
domestic legislation which regulate the civil
rights, and the pains, penalties, and punishments
inflicted upon the people of the respective States
which were not delegated to the Government of the
United States, but were reserved to the States
respectively, and to the people, . .". The Senate
then concurred in all the House amendments, includ-
ing the deletion of the "civil rights or immunities®
provision, and sent the measure to the President.
(Globe, pp. 1413-1416),




On March 27, the President returmned the
bill without approval, (Globe, pp. 1679-1681,) His
message was in large part a repetition of the argu-
ment in the Congress against the bill., He stated
that

Hitherto every subject embraced
in the enumeration of rights
contained in this bill has been
considered as exclusively bew=
longing to the States, They
all relate to the intermal policy
and economy of the respective
States, They are matters which
in each State concern the dom=~
estic condition of its people,
varying in each according to
its own peculiar circumstances,
and the safety and wellwbeing
of its own citizens, (Globe,
p. 16380.)

If Congress could repeal all state laws discrimine
ating between whites and blacks in the subjects
covered by the bill, it could also repeal state

laws discriminating on the subjects of suffrage,
office, and jury service, (Ibid.) Furthermore,

the former slaves did not yet possess the requisite
qualifications to entitle them to all the privileges
and immunities of citizens of the United States.
Moreover, he believed the bill would frustrate the
ad justment of capital and labor in the new econonic
system in the South, (Ibid.) He concluded by
stating that the absorptionm and assumption of power
by the Government, which the bill contemplated,
would "sap and destroy our federative system of
limited powers and break down the barriers which
preserve the rights of the States." The bill marked
“"another step, or rather stride, toward centralizaw
tion and the concentration of all legislative powers
in the national government.® (Globe, p., 1670.,)

The veto did not come up for discussion
until April 4, 1866, when Senator Trumbull reviewed
what he claimed to be the inadequacies and errors
of the message, point by point, (Gleobe, pp. 1755«
1761,) He regretted that the President should have




thus alienated himself "from those who elevated him
to power.," (Globe, p. 1755.) At the conclusion of
his speech he stated that the bill would in no
manner interfere with the municipal regulations of
any state which protects all alike and could have

no operation in Massachusetts, New York or Illinois,
Trumbull then remarked:

How preposterous, then to
charge that unless some State
can have and exercise the right
to punish somebody, or to deny
somebody a civil right on account
of his color, its rights as a
state will be destroyed, It is
manifest that unless this bill
can be passed, nothing can be
done to protect the freedmen in
"their liberty and their rights.
(Globe, p. 1761.)

On April 5, 1866, Senator Reverdy Johnson, who supe
ported the veto, again reviewed the Dred Scott case,
noting that under that decision the Congress might
be able to make a Negro a citizen of the United
States but not a citizen of a State. (Globe, p.
1776.) Since this legislation related to rights
inherent in State citizenship, it was an unconstitu-
tional attempt to invade the powers reserved to the
States. (Globe, pp. 1777, 1778.) For the most part,
the few remaining Semate speeches were devoted to
repetition of previous arguments or to general
Reconstruction matters, (Globe, pp. 1781l=17863;
1801-1809,)

On April 6, 1866, the day the vote on
overriding the veto was taken, Senator Davis attacked
it in a lengthy speech, in which he said:

[Tlhere are civil rights,
immunities, and privileges ®which
ordinances, regulations, and
customs?* confer upon white per-
sons everywhere in the United ;
States, and withhold from negroes,

On ships and steamboats the most
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comfortable and handsomely furnished
cabins and state-rooms, the first
tables, and other privileges; in
public hotels the most luxuriously
appointed parlors, chambers, and
saloons, the most sumptuous tables,
and baths; in churches not only
the most softly cushioned pews, but
the most eligible sections of the
edifices; on railroads, national,
local, and street, not only seats,
but whole cars, are assigned to
white persons to the exclusion of
negroes and mulattoes, All these
discriminations in the entire
society of the United States are
established by ordinances, regula=
tions and customs, This bill
proposes to break down and sweep
them all away, and to consummate
their destruction, and bring the 1
1
i

two races upon the same great plane
of perfect equality, declares all
persons who enforce those distinc=-
tions to be criminals against the |
United States, and subjects them |
to punishment by fine and imprison- |
ment, and directs the appointment {
of legions of officers to prosecute,

both penally and civilly, for the
benefit of the favored negro race,
at the cost of the United States, g
and puts at the disposal of these |
officers the posse comitatus, the
militia, and the Army and Navy of
the United States, to enable them
to execute this bold and imiquitous
device to revolutionize the Govern=-
ment and to humiliate the degrade
the white population, and especially |
of the late slave States, to the |
level of the negro race, (Globe,

AppPe, Do 187,)

If Congress possessed the authority to pass
this bill, Davis asked what there was to prevent
Congress from passing an entire and exclusive civil
and criminal code for all the thirty-six states,
(Ibid.) on that same day the vote was takenand the

veto was overridden by 33 to 15,




The Senate®s action was not transmitted
to the House until April 9, 1866. However, on
April 6, 1866, the day of the Senate®s vote on the
veto, Mr. Wilson announced that when the Senate's
message was communicated to the House, he intended
to cut off discussion and bring the House to a vote
at once. There was some objection voiced to this
procedure, and on that day Mr, Lawrence made a
lengthy speech on the bill, and Messrs. LeBlond and
Clarke spoke on Recomstruction policy.

Lawrence favored the bill; in his view it
did not interfere with the rights of the States "to
limit, enlarge, or declare civil rights" but merely
assured that the enjoyment of certain civil rights
would be shared equally by all citizens in each
State. (Globe, p., 1832,) According to Lawrence the
States could deny civil rights to a class of persons
in two ways:

either by prohibitory laws, or
by a failure to protect any one
of them,

If the people of a State
should become hostile to a large
class of naturalized citizens
and should enact laws to prohibit
them and no other citizens from
making contracts, from suing,
from giving evidence, from in-
heriting, buying, holding, or
selling property, or even from
coming into the State, that
would be prohibitory legisla-
tion. If the State should simply
enact laws for native~borm citizens
and provide no law under which
naturalized citizens could enjoy
any one of these rights, and should
deny them all protection by civil
process or penal enactments, that
would be a denial of justice,

When the States denied to "millions of citizens the
means without which life, liberty, and property
cannot be enjoyed", Lawrence believed the nation had




the power "to enforce and protect the equal enjoyment
in the State of civil rights which are inherent in
national citizenship." (Globe, p. 1835)

In his speech on Reconstruction, Mr, Clarke
discussed the "evil influences" of the slave system
which still permeated the minds of Southerners and
made Congressional legislation under the Thirteenth
Amendment essential, Furthermore, he argued for
federal jurisdiction because in courts of the Southéern
states '

Judges, juries, lawyers, officers,
must for many years, certainly
during this generation, carry with
them such a hatred and contempt
for the freedmen as to utterly
preclude the idea that they can do
him full justice, A negro testi=
fying in a State court against a
white man, will labor under the
disadvantage for many years of
being despised by the local court
and the local population. Now,
sir, I do not say this in reproach,
but as a simple illustration of a
well=-understood truth. (Globe,

p. 1837.)

However, there was no further discussion
in the House on April 9, 1866. After some dilatory
tactics by the opposition, Representative Wilson
called the previous question, and the House overrode
the veto by a vote of 122 to 41. (Globe, p. 1861,)




REPLY TO THE BOLICITOR GLUERAL'S MEMORA

On the invitetion of the Solicitor Genevel, I @m writing sy views
concerning his cutline for the proposed brief in the sitein coses.
This meporsndon fells within the Solicitor demersl’s cetegory of “de-
gtructive eriticisms and comments.” I sm afredd that 1 have besten
some of the issues trested in this msmorsndum to desth. 1 apclogize
for the length and perbepe, to some owtent, repwtition. However, in
my view, cthervise highly intelligent end ressonsblie men heve taken
quite extreordinery positioms concerning these coses. Meny of the
srguments which hove been cdvenced sre, i believe, totally wnsupnopte
«ble by swtbority, logic, or common sense. While the Solicitor Gene
eral's comtentions ere now ocaly testative, this is the time to discuss
them thoroaghly dbefore they become pexmeneat and irremedisble. Jor i
they are presented to the Bupreme Court, ond, even vorse, if in the
very aalikely ovent, they &re sdopled, they will couse great hamm, 1
believe, to the Depertment of Justice, the Supreme Court, snd the pube

Apnronsd tandards.~=1 stsrt from two propositicns: flrst,
smmmmmm@mmmwmww
the siteins. The goveroment bee an sxtresely Imsortest progrem of snde
ing reclel segregatiom. 1 asm vholsheertedly in favor of this program
sud therefore would fully support filiag s brief presending sll resscn«
gble argasents which support the sit-ins amd which will incresse their
chenees of success in the Bupreme Court.

The second basic propoaition on which this mesorsodum i based is
that the govermpent has an extremely important duty to set responsibly
in the Supreme Court. Every asttomey hes, of course, & similsr duty
in representing his clismts. The government stitorsay, however, hes en
even hRigher duty beceuse e repressats not auly perticalar clisnts but
the publie interest as & vhwle. Applylsg this high atenderd to thsse
cuses, it seems to me that we shonld svold srpuing comtentions thet ere
legally unresscnsble wnd untensble o would have & sericusly hamful
pricties) affect cn the Deportment of Justice for sdvoesting them end
o the Supreme Court if they were adopted.
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8ince we sre not & party in these cases, we have especially broed
freedos in fulfilling cur duty since we not oaly csn refuse to make
highly dubious arguments but csz decline to emter the cases at all.
Unlike the situstion where we are the scle party on one side of the
controversy and confess eyror, our decision concerning tbe validity
of various arguments in these cages does aot put us in the position of
being Judges who review the case before decision by the Supreme Court.
if we dscline to enter thewe ceses, the sit-ins' position will still
be presented to the Supreme Court. The sit-ins wvill be hurt anly by
loging the bepefit of the govermment's support and by the fect thet
en inference will probadbly be dravn that the govermment does not think
thst the sit-ine have & stromg position.

The two principles which I bave suggested sbove are campletely
consistent with the stendard specificslly suggested by the Attorney
Ceneral for considering the govermment's perticipation in these casesn.
The Attorney Genersl, I sm told, bas seld to the S8olicitor General
thet cur decision shouid be 3 lawyer's decision. I do not interpret
the Attorney Ceneral's etotement to mean thet we showld act as jJudges.
Ingtead, I asmuse thet the Attorney General is interested in support-
ing the sit-in position as part of the government's broeder program
sgeinet recial diserimination. 1 do, however, comstrue the Attorney
General's statement to amphssize strongly that we should apply ordinery
legsl standards as to what comstitutes s ressomeble argument in onder
to determine which arguments we can falrly seke. In short, the Attor-
ney Generel has said thet he is not demending that the govermment
enter these cases. If there 1s no reesonsble, lawyer-like argument
vhich cen be mede on bebalf of the sit~ins, he bas in effect said,
muite properly 1 believe, thet the govermment should not participate.

2. %mwwmwmwumm
in Point wamorentm (pages 7-11) ssems to me correct. 1
sgree that, vhen & stete requires segragation in public plsces by law,
the comviction of git-ims cennot stand. The private omer who hui
digeriminated against Fegross hes done 50 by compulsicn of state lav,
whether or not be weuld discriminete if no state law existed. This
argument doss not seen to me to be novel or surprisiang end is, in wy
view, & "narrow” grounsd.

While I agree with the Belicitor Gemeral's ergument on
this point, I disegree with the presentation. 1 think that fer
too mich is made of & rether eesy point. The result of the complex and
sibtle arguments which sre mede i to cause onr argamemt to appear much
weeker then it 3s. The only ressom, in my view, for meking these ex~

if & stete reguires racisl segregetion of restmurants it canact be




beard to srgue thet & private owner has made the decisiom to discrimin-
ate. This contention, s I have indicated aebove, is & falrly essy ome.
But 1t is, ¢o say the lesst, incomperably harder to argue that becsuse
must of the people of a state believe in rscial segregation of restsu-
rents {even 1f this attitule bos Deen encoursjed by the state), &
restaurant owmer's discrimination is not fyese and is therefore state
discerimination. Indeed, I sugcest (and will discuse st length below)
Mug‘mmtmmmmmmzumm
uBCY.boccues cbvious. It is fer better, s a mstter of effective

mw,mmwmm”m&tamzwmwmmu&ww-
ment made in Podot 1.

Ian short, the probles hov to ergue Podnt { depends on whether we
argue Podnt LIi. If we do argue Polnt I1I, 1t is usdonbtedly most
effective to attempt to bury ae meny of the weaknesses of our comben
tion in the for stronger srmument in Point I. Ify however, we sbandon,
a8 I think we ehould, the srpument in Pednt 111, it would be far more
effective to shorten dof 8isplify drastieslly the argpument in Polut I.

3 , e srpment made by the Bolleltor General in Point
11 (pages 12-14) might be correct if the fmcts in the Louisisna cese
were a8 he sssumes thoem to be. I bave no doudt that if s stele reguires
recial diseriminsticon of mublie plsces By executive, rether then leglse
lative, sction, any conviction in & state court effectusting such aet:um
violates the Fourteenth fmendment. Conseguently, if this is whet the ~
Salicitor Ceneral is sayving, I egree completely. On page 13 he smggests
that this is the basias of his argpusent by ssying that tbhe diseriminstion
resylts from executive scticn ed equating such disceriminstion to thet
which results wvhen there is legislation reguiring the diseriwminetion.
mmémm,m,ummmtmtmmxwmamu
"nremoted” the ssgregetion. I am not sure what "prosoted”
means. Surely; however, it dees not have the seme effect 58 & leglale-
tive requirement. I have very sericus doubts whether mere stete ¢nv
eonragement of segregstion is sufficlent 4o cause o privete dwaer to
lose his othervise velid right te exclude Hegroes from (e restaurant.
If the vwmer dlscrimionies, not bhecouse Of state sction, but by Bis own
choiee, I 4o not balieve thel kis decision becomes state setioe. The
sobion of stete in promoting segregation violstes the Fowrteenth
Anendment but this doss not wesn that every private decisicn consis~
tent with the state policy, but 2ot besed o it, Decomes the action of
the state.

1/ The fect thet there muy be no jadlcial remedy for this perticuler
violstion of the Fourteenth /jmndmect iz irrvelevent. Nexy provisions
of the Comstitution ossnnot be enforced in the courts.
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It is not necessary, however, to reach the difficult issue vhether
ve aan properly argus thet stete encoursgmment of segregetion in rest-
surents tenders these canvictions in Louisiens wconstitutionsl. The

siguificantly different set of fects schuelly exists. The reeord does
not show that exseative officials in Lowisiens were promoting the
custom of recial segregution. The resteursnt mansger colled the police,
snd the police 414 not ask the sit-~ine 0 lseve o errest them until
sfter the mensger bed meds clemr thal he wanted the sit-ins to lesve
end that the police shoyld enforce this denend. The stataments of the
police chief sl meyorE/ sgainst sitein e
demonstrations had slresdy been held in Hew Orlesns. If those demon-
stretions vere illegel invenions of privete property, these officials
ware scting entirely properly in opposing such descrwtrstions sod indi-
eating that particivents in thes would be arrested. lone of these
“Mwmmmawwmmmimm

The sole evidence in the record, as shom in the Civil Rights
Divisien's snalysis, which suggests s siate policy of ssgregetion is
the sffimmtive saswsy of the measger to the questim on o
fused to serve Hegroes becense of “state polisy mud mmlmm
mmmwmmwmgmm,,wwmm ' ey )
furely, the singls M‘Uﬂmwmw;)wum&a!“m
awmafmwmw . mﬁy
&ad practice of vecinl segregoation in privwate F,mﬁ‘mt state Ww:w
Agbed. MWMWMGWWW
believed that such a poliay exited.

The uestion vemalus vhether it ls state sctiom vhen & private per
rty e of vhat he orrenecusly (we mst essume
it ie ervoueois iu the sbesnce of sdequate evidance) beld s &
policy. I think thet we cen felrly argue thet when the diserimi mm
is besed not ou privete choice dut on the polliey of the state, vhether
sceurately perceived or net, the convietion of siteins is likwrise not
the meve enfarcement of & privete decision to discriminete. Tims, the
comviet cen propevly be comsidered s mecial diserimination resuli-
ing from,6etien in vielstion of the Fourtemth jmenduent.

ymm s @8 the Court will reqognise, is s lidernl mad, i
of cleer evidance, it 1s hard to balieve that he was yro-
soting e eity policy of recisl diserimiusties.
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Alternatively, we cen ergue, es the Civil Rights Division bhas
suggested, that the trizl court improperly cut off inguiry into whethar
there was o city and steate policy of recinl segregstion in restsurents.
If there wes such & policy vhich ves the practicel equivalent of e
statute or smecutive arder, I have no doubt thet the discriminstion
m be m&&m as m of the sta.ﬁe, Mt a8 under Point WY
- pred o—aha-erene—thet fetitioners are,entitled
mame%MMWM&MMrWW&
fooduemt to present evidence that the diseriminetion wes compylled by,
or at lesst based on, state avtlon.

ongider the really important errcy in the Seliciter Ceneral’s
amorendws . zmmzma&m;»mkmmm
it is enllad unterebis, irvstionel, or somethin: else--that it should
mwameﬁwmmﬁw&my

A. 1 think thet the Sclicitor Cenersl's proposed contention is
sizmiticuntly weeker in at leust me very izpovtant respect than the
argument propesed by Professor Hemkin end the Civil Rights Division.
&t lenmt thelr arpment doos not ddstinguish between ldentical discrim-
izmticm in the Horth and Scuth. As formulaled in the mamswendios a8
wnt smounts $o ea irredbuttebls presumption, the Solieitor General's
position vould swan thet the sewe restoursct owner can discriminste
ageinst Negroes in the Howrth but connot discriminate in the Somth. The
Tetson is thet in the Horth there ure not, and have naver been, laws
mapporting meisl diserinination genevally. The Solicitor Genarsl hes
moditied his position cwslly by sugpesting that & restoarent osmer
cold not diseriminete even In the Noxth if the custom of the partis
cular Northew: casmnity is to diseriminete. ThSs formmiiation still
lcaves the sharp 4istinction between the North sod the South eseen-
tially the ssme since fow commmities in the Horth have & generel cus-
tom to sepregste Segroes end whites in restaursnts. In sdditicn, this

;3/ mmwmmwwwwnww
pibanding:; his memovenhws to o stmpls stetemsnt of his position. It
WWMM&MMWMMamm&
bptenrtisl part becauss of cusbom which hes besn promoted by the state,
Mk&uw&i«uwh%u%ﬁmm But when this
stotement is exponied o & lengthy memorondas, ite weaknssses becose
petent. The Solicitor Genersl's meeorenfum iteelf virtually sduits !
this by frecquestly stating &t cracial poinks thet his srgument is ine
complaete or befly formnlated. I think that thess stetements are unfuly
modest. The Bolieitor Genersl has formmmisted the custas theory as well
a8 1t con be. I doudt very much thet sny change of writing or sdditiemel
srpuvments will help it. On the coastrwry, I sugoest that expansion in &
brief will meke its insdequacies even move gbvimm.




nodified formmlation makes even weaker the arouwsent, which I will dise
cuss below, that ection pursuent 4o cammmity custom is in any sense

the sctlon of the stete. Vhere the state has not passsd =ny seyresse-
tion lswe, the ccoppnity custom csnont possibly be considered the re-
sult of state sctlion.

It might be srgpumd thet all civil rights caees involving Negroes
have & greater effect on the South than the Noxrth. This is doubtless
true because the Bouth has recisl diseriminstion resulting from stete
actlon ¢o & far higher Qegree. Bat in ell the decisices up to now
m&mmwmwwﬁmmmﬁﬂammam
by removing the stete discriminstion. Thus, after the decisions fore
bmwmmmwmw,mmmnewm
wvould resdily indegrate these facilities in the sswe way that they
are peevally integreted in the Nortl. But if the Solieitor General's
views ave afdopted hy the Duprems Court, the Southern stetes csnnot
plsce thasselves jn the swme position ap most Horthern shates, whave
rivete resteaurent owperz will bave continued freedom to discriminate.
The formey coandt rumove & statabte compelling ssgregstion in restaue
raats becsuse, In this part of the argusent, ve ayve ssmexing theat no
statute exists. Even 1f sil ssgrezstion stetubes In other flelfds wxe
yepesled, cammnity custom, sccording to the Solisiter Oenersl's argu-
ment, will still fur & consideveble period be heeed-sw—supbos-wivkel
i substantially the result of state sction. And under the Soliciter
General's modified view that custom slome is sufficient vbether ar not

longer believe mmm-tnm%m sod thevefore the custas no
lmmger sxists.

The 4istinction betwesn the Horth sad 4w Seuth in the Sclleitor
mwwummwmmmmmm
Wmmmmmwmmmmmsmw
Wﬁmmmmmwm probably no oo~
wwmmmmwammm inveived
mmwwmmummmmmmw
sal in the Louisisoa end possidly the Nerth Carnline cssen, ot net
the Marylend case, is certain t0 be interpreted ss sbowing, ss it doee,
maammmmmmmmmmmmw
lented. Second, sven siburmgenent of the Maryland cese is
removed by ite Jastion Pouglas bos emunciated s conteotion

L/ This possibility is discussed below.
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similer to the 3olicitox, rs}’s_in his cancurring opinion in the
Gerner case, which that the result would be te

allow iiserimination in the North but not the South. And thiri, it
is clear from the face of the 3olicitor Gemeral's arpment that it

applies differently in the Horth than in the 3outh.

Relph Spritser has suggested a2 modified version of the Salicitor
Gensral's theory in hopes of preventing different trestaent for dif-
ferent sections of the country. He suggests that the existence of 8
custos of raciel Jiserimimation in regtsurants, which is produced in
part by state segregation statutes, should not be conclusive that the
camer has discoriminated as the result of cmatom. Instesd, he suggests
that these fects should produce a rebutisble presvmption which may be
overcome by proof that the restpurateur made s free Jecision of his own
to liscrimirate.

Mr. Spritser's theory, however, does not remove the clscriminstion
betwesn North and South if it is applied to the fommlstien of the
*susten™ theory in the Soliciter Geveral's memorandum. If & private
aeteminetion based ou custom is state action only vhen custom is in
scme way the result of stete encouragement, a NHorthem restaurateur
may specificslly base his diserimination on custom in bis comsunity
while a Southercer may not. The only reasom for this distinetion is
thet the custom in the Forth arcees independant of state encouragement.
A8 8 consequence, Southerpers lose the right posssssed by Northerners
t0 uiseriminate, and even vhen thelr stste encoursaged segregation in
the past ruther than the present.

Kr. Spritrer's suggestion would remove the discrimivation between
Horth ami South only 1f it spplied to the Jolicitor Genersl’'s brosler
theory, which has been orelly expressed, that sll privete decisioms ¢
wiseriminste btesed on custom ecmstitute state action. If this is so,
it im uncomstitutionsl for Northerpers and Soutbernere alike to dis-
eriminate becauge of custom iz their svess. Bub, as will be seen below,
the Formulation of the Solieitor Gemeral's argedent, whiech dosa not
depend on any governmental action to encournge the custom of diserimina-
tion, is even vesker legally sni logically than the thaory ss adveneed
in his memorsmiws.

It seems to me thet any position whieh in effect seys that private
ilserimination msy continue in the North but that it is woeonstitutionel
in the south 18 intclersble. ihether or mot thie 18 & Jegal srgument
sgainst the Solicitor Geperal's position, it is to me en sbsolutely
conclusive reason sgainst asvaneing 1t. I we do meke such an argusent,
I think that the South will be correct for the first time in claiming
that the federal govermment, which is dominated by the Borth, is stteampt-
ing to impose integrution om the South vhen the Worth itself eontinues
to diseriminate. Similarly, the Suprems Court would Justifisbly be
attacked as imposing vhet ssounts to different standanis on different
sections of the coumtry. The result, I believe, would be enormous ham
{o the prestige of the Court.
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I thduk, however, thest the Cowrt ip unlikely to have such poor
prectical julgment a8 to render s decision vhich has s substantislly
aifPerent effect cu the North snd the Bouth. I think that few if any
othey Justices (end prabably not ewen Justice Black) would go aleng
with Justice Douglos. Indsed, I believe that wost of the Court weuld
conmider the goverment’s posdtion sa 1ittle shert of preposterous.
If 1 em right in this, the result would be gremt ham to the govern-
ment ‘s stature in the Supremse Court, which could well interfere with
the effective 3 of future ceses generelly mnd Se—the-ssen
of civil rights in perticular.

B. I have contgmded obove that the prectical effect of the Soli~
cltor Jemeral's argument is so bed thet the argmwnt ecaunct be mede.

Independent of thot weekness, I think that the avgesent is also lssally

' sl loglcally campletaly untensble.

tovus of state socticn, recisl diserimination, sond the commectiom
between the two. The couwrds and the commntetors have agreed thet
thess three elements st be setisfied in order to find & viclstion
of the Fourteenth Amendment. I cen wes oo rvesson for ebsndoning this
retional methol of smalyeis ia these cress. Firet, the language of
the FPourtesnth Awmendmont itself dimectly lesds to this thres-elament
enslysis.

Secomdl, o8 I have indicsted, the ceses end commutstors all sup
port this spelysis. It %8 no argusent to say thet this ls the first
$ime that cases of this type heve come before the courts. Pourteenth
Amenfaeent ctses have been cmsidersd for almost & hundved yeers sod
steciards hove deen lzid down for thelr decision. Theve is no rTeeson
0 chenge these standards werely bevemse mww factunl conasiderstions
sre Savedlved. If the historicsl steofssds should be changed, we must
show that they are wrong snd that new stendanis shonld be spplied.

Third, the Selictber Genevel has not muggested eny sitersative
o of the Fourtoenth Asenfoent. Bwwly, if we ave to
the probles as lesyers, we mwt firet the clemamts
which sre essential, in our view, t0 & vicistion of the Fourteemth
Amecdumt. Otheywise, o argewnt smounts to 1ittle mare than &
statenent that somsthing bed in the fiald of resiel diseriminstion
hee ocowrred and therefore it must viclste the Fourtesnth Amendment.
Without smy standords o8 & puile, theve arve virtually ao limits to
vhat different peopls with different feelings will eomsifer bed and
thevefore umconstitutioual.
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{(13). The feilure to consider this cese in tems of the three-
pert is suggested sdbove hes led the Solicitor Genersl to the
srgument {pages 15-16) thet the convictions bere were uncomstitutionel
because the omer sdmitted the Negroes on the premises and merely
refused t0 allow them into the resteurent. This contention, I submit,
hes sbsolutely nothing to do with vhather the stete has csused the
raciel diseriminetion in these ceses, even if 1 could sgree with the
Solicitor General that the discriminetion in these cases is more irre~
tionel or is otherwise vorse than totel exclusion from the vremises.
The distinction the SBolieitor Generel sugxests relates caly-to the
kiad of discriminetion. But it seems absclutely clesr thet racilasl
discrimination in public places is the very kind of diseriminmtion
&t vhich the FPourtesnth Amendeent 18 aimed. The worst forms of rscisl
diserimination, hovever, 4o not violate the Fourteenth Amendment unless
they result frap state actiom.

Mmakes

1 know of cnly e srgpment which redsbes=uniess the existence of
state ection depends on the kind of reclsl discriminetion imvolved.
Coneeivebly, it could be argued thet less stste involvement need be
shown vhen the recial discrimimation is particularly bed. This con-
tention iz totally unsupported by sny suthority. Noreover, some
showing thet the discriminetion resulted from state action must be
nade.

In sny event, 1 can see no basls for belleving thet total exclu~
sion from resteurants 1s samehow Letter than admission to & dime stors
but exciusion from ite resteurant. Mram the stendpoint of the ham to
the Hegro there is no reticoal desis for any distinction. Binee in
both cases the Hegro has bean encluded from s restaurant becsuse of his
color, both situstions involve the clesr imposition dy & privete tusi- |
ness of a badge of inferiority. In cne cese the Negro has merely been
sdmitted to a &ifferent kind of esteblishment, & diwe store. It ia
seid that the sdaisnion of FNegroes to the store but thelr exclusim
from the restaurent portion is perticulsrly degreding becsuse the busi~
s has consented to take his money enddy business with him vben he is
stending but not vhen Be 18 sitting snd esting. But is it less or more
degrading vhen the business refuses to desl with him at all by totsl
exalusion from the premises? 1 doubt thet Hegroes feel sny worse in
one situation then asnother. While the Soliefitor Cemerel apperently hes 9
subjective resctimm which ia stronger in the situstions involved in
these ceses, several other persens to whom 1 have talked have the con-
trayy emotionRl feelings thwt totel sxclusion from the premises is
worse or find no difference in the two situstions.

I also see no diffevence between the two situations fram the stande-

| point of the cwmer of the business. He hes mot scted eay more irretion-
elly in one instamce than amotder. Firet of all, the Fowrteenth Amendment

is based cu the premise that all recial discrimisetion is irretiomal. I

| N




seriously doubt the wisdam of suggesting that sams rucial discrimins.
tion in publie places iz more irrstional then other such diserimination.
o matter how carefully this kind of ergument is pluased, {t will sound
like the government bhas no resally strong cbjection to excluding Negroes
snttyelyx from publie pleces.

Second, if wve sssume the retiomality of racial discrimimation
generally, businssmuen who admit Negroes to thelr stores but not to the
resataurast portiom of the store are ecting just 88 ratiooally es buei~
pessmen vho un only restaurants and exclufde Hegroes entirely fiom the
premises. The geaerval custam in the Scuth iz not to mte Negross or 4o
have nothing to 4o with them. On the coutrary, Negroes customarily
work as meids in white Bomes vwhere they cook food, cere for the children,
and othervise sssociate with thedr vhite saployers. Similarly, in meny
other situstions Hegroves assoeiste closely with whiten. The custom in
the South is that Hegroes sey assccinte with whitses bul they pust remain
i sn inferior sad meniel poeition. Consequently, sssuming the raticn-
elity of reecial Qiscrimimstion gemerslly, it is perfectly vatiomsl for
& dime store to aduit Hegross wnto the premises ¢o buy string or pemeils,
for exsmple, &t the seme comnters es vhites. 'This is a
sconomic relationship which does not fmply social equality. On the
other hund, since eating while sssted Implies xpccial s well s &n
econtwic relationshipn, istegretion of restagrancs would tmply social
equality vhich iz dirvectly comtrary to Southern recial cwetoms. In
m, if the same man ouned Both & dime store with & restmurent in it
and a restsurant sll by iteslf, Be would guite retiomally (if he hed
Southern views se to Hegroes) decide to exclude Negroes from both reste
amnts but to sdmit ¢them to the dime storve.

The Salleitor General also suggests that the right of wrivecy is
less lmnvolved wiwem Negroes have bemn admitted to all the premises of &
store exoept & restauvent, than wvhen they have beem totally exciuded.

1 cepnot sgree. Firwt, the Negross in thewe cases were not admitted
4o the premises genernlly. As they well kuew, they were being admitted
to only pert of the premises. Walte custooers likewise ere not sdwitted
mmaum*swmmmmmm

me,uzmmmummmwm
is reciunl dlscerinimstion geaerally.
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Second, the right of privescy does not mean the right <0 be alone
and therefore oanly the right to oontrol who ean come on one's propsrty.
Insteai, it meaps the right not only to comtrel who comes o the proparty
but their sovements and eonduct after the: enter. Thus, when 1 allow
a painter to enter my home, my right of privesy is cirveetly invalved vhen
I ask him to leswve or forbid him to enter osrtain aress of the premises.
Similarly, if the right of priveey {8 invelved vhen s sicre refuses to
allow Hegroes to enter the premises (this vight s wndoubtedly less pro-
tectel then in the case of e Momeowner), it 1s eguslly involved when e
store usks Negrows to lemve or refuses to allow Hegrose to enter s certain
pari of the premises. This yrinciple is fimly established in the comon
lavw. The common law clearly allowe storecwners both to deelde who mey
enter sad to ask persuns to lsave the property for sny reason vhatscever,
no matter how ifvratiomsl, anl 10 wse resstneble foree {f they refuse.
Thus, it is clear that the owmer of & store hes & legally proteqted right
of priveey to control his property as he wishes snd that, therefore, when
a perscn emters & stare which is open gemerelly to the publie, be has 2o
right to remain or y porticas of the premises contyary to the
wishes of the owner

The limttation of the Bolicitor Genersl's argusent o dise stores
which mdmit Wegroes genesrally but not to their restsbivunts also seema
wrang on » practical growmd. IS the governmant can &mvines the Court
of this novel theory, & possibilily shich seems Lo me remote, it scems
strange to restriet so narrowly the scope of cur vietorye-particularly
when, ss I have stressed sbove, there 1s »o logicm: remsen, inherent
1n the Toustom” theory itself, for this limitatiom. HNeny of the dime
stores i the South zre elready totelly desegvegeted sni many of the others

3/ 1t is vorth noting thet the lime suggested hy the Salicitor Gemersl
prevents suy relisnce on Haysh v + This case conld be cited for
the proposition that all plates open to miblic gensyally are within
the soope of the Pourteenth lemodment. Restaurents vhich emelude only
Begroes axye Just as apen to the public s businesses vhich sllow Hegroes
in the store but not in the restarsnt., MNarsh would not be e diffezent
case 1f the town exeluded Jehoveh's Witwssses from entering since the

excinsion of & partisular deltseated class of peracns does not mesn that
5 place 15 o Jonger open to the pibile.

In any avent, as I have argeed iz an earlier msmorandwm, this
mmwmmwmmw. Thet case does
ot place all dbusinesses opsn o geneyal piblic within the probibi-
tions of the Fourtesnth Ameniment, but only thowe wassual businesses,
é.a.; compeny towns, whilch bave the powsrs end fumctions of a govermownt.

such businesses are the quivalent of & minicipality, their aetivity
iz tremted as that of the state.
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will undoubbtedly scon be Jesegregeted yegariless of the Comtts decie
sion in the sit-in csaes. A to the other dime stores, I do not thimk
we shonll even e suggesting thei diserinination can exist in resteurants
11? &ems are sxeluied fram the entire premises. Yt would be exiremely
dberrasaing it more segregation resulted from the theory we proposed.

&iees, the far more importent situstico which will be izvolved in
most of the cases in the future is that of the pure restsursnt such es
Howerd Johnsont 1 see no yesson even to suggest a comatitutional dis-
tinetion between dime stores with restsurants snd purs restaurents which
would harm the site-in efforts.




(iii) Tursing ¢t> the heart »f the Solicitor General®s legal
argument {(as wmmodified by Mr, Spritzer®s suggestion), I camnnct under-
stund bow the custom of the comeumity, plus state segregation laws
in other fields, can make state action wut of a private decision to
aiscriminate. Apparently, the axgument is based on the metion that
the state hag promcted racial diascriminmation generally and that this
has led, to some extent, tc the custom of recial discrimiaation in
restaurants. Consequently, when the owner says that he is discrim-
inating because of the custom of the commmity, his decision is hased
s activities and beliefs resulting in part from state action.

There ave at least tw primcipal weaknesses in this argument.
Pirst, a very difficult sociclogical guestion is posed by the extent
to whick racial discriminaticn in the South-.in the absence of an
existing statute (or perhaps evem in the abaence -f such a statute at
any time in the past) compelling suchk discriminaticon in a2 particular
activity--is the result of state laws. State laws reguiring racial
discrininetion ave themselves the product of such discrimination.
Conseguently, drivate racial discrimination asimost certainly preceded
the state lgus. Un the other band, the state lawes almost certalsiy
helped to prolong and incresse racial disceimieation. The secislog.
ical controversy inveives the extemt to which this is s=., 6/
Ulearly, this controversy is mot the kisd of question which the
Supreme Court cam decide through judicial notice. Juditial notice «f
a far moxe sbwicus soclological fact im the Brown case has resulted
in a storm of comtroversy. Om the -ther hand, it is bard tv imagine
the Court remandiang the case tc the state court for a determination
of the extent tu which laws hawe produced racial discrimination in
restaurants in the particular area. This would resuli in the two
sides introducing conflicting sccislogiats as expert witnesses (and
the two sides would hawe little difficulty findimg scciologists whe
place great cuphasis om the ispact of law and those whe say it has
1ittle effect). I doudt whether the falrest of courts could come to
a very satisfactory decision when presemted with such confidcting
testimmy. But, in auy eveni, it is not hard o predict that the
state conrts would universally determine that state law has had little
effect in producing the custom of segregation and this finding will
be aw::ﬁ by evidence so that the Supreme Court will not be able to
~verturn it.

6/ It is interesting tc consider the situaticn in Maryland. The
seme state code, which includes some segregation laws, exists throuwgh.
out the state. Yet, the eastern shore is ome of the most segrega-
tionist areas of the Scuth, while some other areas have no real custom
of segregation. The same is probadly true eves of atates iv the deep
South. There are areas in the deep South where the custom of segrega-
tion is quite weak.
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The Bolicitor General has attempted t» awid making hie finding
of fact depend on the testimony of sociologists, by indicating that
the extent to which the custom of segregation results from governmen-
tal action is eantirely a question of law. Under this theory, it is
apparently encugh that there be significant statutes at the present
time or in the recent past compeliling racial segregation in sther
fields, and evidence 5f a present cusiom to discriminste in restau-
rants in the particular area. But this is in effect merely taking
Judicial notice, without explicitly sayleg so, that s certain
pattern of state statutes produced the present custom of discrimina.
tion. As I have indicated, this is & completely wnjustifiable use
of judicial motice tc decide facts which are in great dispute.
Toerefore, the caly way ia which the socislegical problem can be sur-
moumted 1s by assking the Supreme Court to decide that any state
tncouragement f segregaticn at apy time is emough to meke a
restanrateur®s decision to discriminate state acticm. This argument
wuld be based on the ground that once a state encourages discrim-
ination all subsequent private discrimimagion is to scme degree the
result of state action evem if the degree is extremely small, But
this is a ridiculons and extreme argument which the Sollcitox
Genesal cleariy does sot mean, since he would act apply his theory
to Mazyiand. .

Second, the cuatom theory converts what everyone regards as his
private declsions into these of the state. It is reasonable to
argue, as the Solicitor General does im Part I, that when the state
T 8 segregation, s private person canpot argue that be weuld
have discriminated even if no law existed. In such s situation, it
is fair to say that the private actiom, which is cowmelled By the
state #o that no discretion exists, is the action of the stase. 7/
But, in the sit-in cases, the private person®s decisioa to discrim-
inate is not compellied by amy direct action of the state but enly by
custon, whdch is itself to some extemt the result of state action.
While caie can say that the decision to discriminmate was not
“unfettered,” this label is of littie importamce. Few, if any,
decisions are completely uafettered by custom. In fact, few, if any,
private decisions axe not influenced by custom which, to some extent
at least, has been influenced by state sctiom. MNevertheless,
degpite the linitations placed on ourf decisions by custom, the views
of nur friends and families, snd other such influemces, we commonly

%,

2/ It is varealistic to say the private persom is really mot com-
pelled simce the statute is umconstitutional.




.15 -
regard our decisions, whem wot compelled by the state, as free.

Purthermore, even if we comsider a chodce limited by custom
(whether or net the partial result of state encouragement) as umfree,
this is still a far cry from saying that the decision is umfree
because ~f the state snd therefore comstitutes state actiom. Custom
means the general values and rules ~f the community at large. But
the community is composed of individuals and therefure the customs
of the commumity are mothimg more than the values of a majority of
the inoividual citizens. It seems strange indeed to treat private
decisins as those of the state whenever a mejority of individusls
in the commmity, even if emcouraged by the state, bave come ¢t~ the
same conclusion. 8/

This point cen be easily demcnstrated if we wove from racial
discrimination to another field. Suppese that Gemeral Mutors refuses
to hire a gqualified sutomobdle worker sclely um the ground that it is
contrary to cugstom to hize Communists. it can readily be showm that
thie custom is in wery large part {probably sore than racisl discrim-
ination in the South) based on federal and state statutes, investiga-
tions, and sther goversmesntsl actions. Cam it reasonably be said
that General Motors® decision conastitutes state action because it wes
based on custom which in tura was grestly imfluemced by the govern.
ment? 1 submit that sc -me would call this state actiom. Yet, the
determination whether the private decisiom constituted state action
is surely the same whether discrimimation based ~u Communism or race
is involved. The only diffevence between the two aress is that con-
cedvably the decision mot to hire Commmists does mot viclate the
Four teewth Amendsent, even if the decisiom does constitute state
actiom.

This second cbjection to the Solicitor General's theory becomes
even stronger when applied to his oral suggestion that racial dis-
ceinination based on custom slowe, uninfluenced Ly state statutes, is
state sction. Frankly, this argument iz almost beyond my comprehen.
sion. Surely, “state,” as used in the Fourteanth Amendment, and
state action, s used in judicial decisions, means the governmant amd
govermmental actions, respectively. But the government is not
iawived in sny wey when the commmity, mesning sumerous isdividual
peraons, decides on common beliefs and ways of conduct without any

ig/ it is for this reason that we rebel instinctively againmst the
ypothetical newspaper headline that "Solicitor General Urges Supreme
Comgrt to Outlaw Southera Customs.” Vet this headline is substanmtially
correct in describing the Solicitor Genmeral's argument.
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pacticipation by the govermment. It is strange, to say the least, !
to contend that the beliefs ond activities of many persons, even if '
they act im comcert, comstitute the state. MHarab v. Alabama estab- |
iishes n: such proposition-.it holds naly that whben a corporatiom |
has the powers and functions of the state, in s crmpamy towm, it
will be treated as the state under the Fourteenth Amemdment. But a
mere custom tu discriminate by 3 majority of citizens is not im any
way the equivalent of investing any private group with the powers
of the state. 9%/

(iv) Nr. Spritser®s modifiad version of the Selicitor |
General's thecry has even worse legal problems than the wnmodified |
argument. No one has yet forsulated viat standard should be applied
in determining whether a particular private decision v discrismiante

9/ There are othexr extremely difficult guestions pesed by the
Fcuston™ theory besides those discussed above: (1) What is the appro-
priate geographical ares for determining the existemce of the costom?
Custons differ widely within the same state, as Maryiland dewmonstrates,
or even within the same county. Ho standard for determining this
question has dbeen suggested. Xt could be determined arbitrariiy as
the city, county, or state, Altermatively, the prrper geographical
area cowld be found by determining the aven in which the particular
business deaws customers. But this rule would be based on the
aspaption that the court is determining whether the particulsr busi-
ness is in effect being coerced by the state into discrimination.

This is consistent with Ralph Sprituer®s modified theory which I will {
discuss below,but not with the Scliciter General®s original theory.

| (2) Shomld the determination be bDased not omly om geographical

| area but on the custom of the particwlar kind of restaurast in the

| city or as s whole? Hontgsmery County, for example, apparently has
no genexal custom of racisl discriminatics in restaurants but say have
such & custom reiating t= very expensive restaurants.

(3) ¥hat kind of state acticm in related fislds should be comsid-
ered? Should we consider speeches by state cfficisis? Skhould the
principles tsught for the previous half century in the public schools
be considered? If racial discrimimation is taught in the schools,
this is far more iikely than mere statutes {8 other fields to have
influenced the custom of racisl discrimination. Yet many of the wal-
wes in our society are promoted by the public schools. Can it possibly
be said whemever we vote, give mosey to the poor, or the like, our
action is state acticm because it conforms to custom which, in turm,
is directly influenced and sncouraged by the state?
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coustitutes state action oxr not. Jertainly, it is not encugh to say

that this issuc wili go to the Jury. The jury must be given ress n.
abiy definite instructiues in order tu determine the gquestion.
Likewise it is nut enough t» say that we, and the <ourt, can formulate
an appropriate standard at suome later time. The problem is that I
drubt that sny standard makes sense. Unless a reasonable standard is
at least tentatively suggested, there is uc way t. prove cx digprove
whether s rebuttable presumption is wogkable.

I will assuwse thet the appropriate line is that discriminaticg 5
constitutes state action when it is based on custom (whether or not
this custom must result In part from state encouragewment), rather
than the restaurateur's own view ~f Negroes., Custom in this context
sust mesn oot merely the common attitudes of the cremunity since even :
the staunchest advocates of natural law weuld admit that all beliefs |
and actions are grestly influenced by the commmity. Therefvye, if
custon means nly the majority view, all or simost gll decisions,
comsistent with the general beliefs of the commmity, would be based,
to a conslderable extent, on custom, and therefore womld comstitute }
state action. If Mr. Spritser’s rebuttabie presumption is ¢ wmean q
much, it must mean that custom congtitutes not cnly the views ~f at |
least a majority of people but alse commenity pressure, whether i
direct ox imdirect, explicit or implicit, real or imsgined by the :
restaurateur, which inhibits his free choice. |

I assume that the standard o be adopted will also regard the ;
restavcateur®s discriminastisn as state action when it is based sn |
fear of loss of business, social prestige, friends, or the like. For ‘
such motives are mersly s more detailed description of why a person |
fullows custom. Unlike in the case of unimportant decisicas which |
frilow custom im large part because of habdit, isportant decisions |
aze based on custom largely becaumse of femr of some wnpleasant cop- ;
sequence. This is true whether or mot we analyze the rensHn why we !
follow custom, or even know that we sre following it every time 3 f
decision is made. Therefore, it is untenable to say that, if a |
restauratenr bases his discrimination om custom, this constitutes
state actiom, but if he bases the discrimimation on fear of loss of !
profits, this is his individual decisisn, For a businessman fears ?
loss of profits precisely becsuse the custom of the commmity is |

|

segregation of Hegroes and whites inm restauvants.

Applying the abuve standard, the legal obdjecticns which I have
discussed tu the Solicitor Gemersl®s therry apply substantially
the same to the theory as modified. First, the evidentisry prodlem i
will still remaim., If the coriginal theory advanced in the Soliciter |
Ceneral's semorandum is followed, the state courts will still have
the almost impessible soclological problew of determining the extent
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to which the custom has resulted from state encouragement. Moreuver,
before that issue is even reached under Mx. Spritser’s modified
thecry, the state courts will now have the very adfficult problem of
determining whether a custom of discrimivation exists at all. The
area of the custom, under the modified theory, camact be the entire
city or state. Instead, it must comsiat of the particular customers
of the restaurant, the restaurateur®s frieasds, amgd the like. For
even if the community at large may have no custm of segregation,

the restaursteur®s decision tv discrisinate is not free in the sense
the Solicitor Cemeral snd My, Spritzer use the term if be fears

loss of his particular customers or friemds. The trial will thexefore
cunsist largely of evidemce comcesning the moves of the businessman®s
particular customers and friemds. 10/

tven if the problem of finding the existence of a custom and the
fact that it is based in part oo state law is sclived, the jury will
#till Bave to determine the additionsl fact, not required in the
Solicitsr Gemeral®s crigisal wmocdifled theory, whether the restaura-
teur®s decision was his owm or was based on custom. X submit that
this is an fwpossible determimmtion. ALl ocur publicly kaows
decisions ave o some extent based on pressure from other persoms.
Perbaps it is possible t» make a vesscuable guess whether asccial
pressure, i.€., custon, was dominant, but this would requlre, or at
lenst allow for, psychimtric testimomy. It takes little imagimation
to see that the wodified theory would meke s farce of state crim-
ival trials. And sgain this theory wowld do little gnod. Pew
Southern Musinessuen would testify they discriminated decause of
pressure, instesd of their owm beliefs. Por such testimony would
iikely harw their business almost as much as desegregation. And
Southern juries would almost universally bold that any red-bleoded
Sonthers businessman himself agreed with the views of the community
and discriminated because of his own beliefs, not because of
pressure from others.

The secopd objection to the Solicitor Geweral's theory applles
as stromgly to the mxdified theory. We regard our decisions which
are influenced to some extent from ocutside pressure as essentially
free. Indeed, the mature of f{reedom i mot complete independemce
from the reasomable pressure of our friends md neighdors tut xather ‘
the absence of gtate compulsion. If we comsider decisions as unfree
whsnever they are restricted to some extent by community pressure,

10/ If the restauratewr aspires to office in private or pudblic orgen-
izsations, is evidence necessary concerming the custums of persons in
his Kiwmnis Club, ox his church, or city, or even state?

——
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fov isportant decisions ave ever free.:d/ And evem ir actioms besed oo
custon are not regamied as free, 1t 45 bard to wnderstess! bhow the; ean
conptitute stete actions, ther or net that custom bas besn enccuraged
in some wey by the state

In sddition to the twe cbjections which also spply to the Sallcitor
Genersl's theory, there are two other extremely strong arguments ageinst
Hr. Spritser’s modiffed position. PFirst, there is something besically
wrong with o theory that revards snd specursges tacism. A strong
bigot under the modiffsd theory wmld he sble to discrininate becsuse
be personnlly hetes Hegroes, dut = sowardly libersl or modermbe who
merely fears loss of his business or soeial ostrmolsm cowld not, Tihe
rule thue epcovwrapes testimony that s dusinesssen perscnally dislikes
ani diserbeicstes sgainst Negroes. Worse, it pute o premiwm on dusi~
nessmen refusing to meke a joint effort to desegregate resteursats in
a partieular city. For such sfforts wonld oomstitute evilence, if the
degegregation hed not yet occurred, that the businessmen did nit persomally
waat to diseviminate againgt Hegroes.

Seconi, there is & fetal, logicel inscnsistency in Mr. Spritmex's
position. As I spievstani the Solieltor General and Mr. Spritser, they
would not allow sociolegleal evidence on whether custom results in part

soatageiaent . They agperently belleve, contrary o oy cone
tention sbove, that this is a guestion of Julicial motice based on state
statutes el perbaps other evidence. This pesss in effect that
state actiomn. But if there is sn irvebaitable precumption that the viewn
of other psople in the commenity to disariminete is based In part on
state action, it 1s completely illogioal to thet the restsureteur
X of the state. Sinee hias

Boaow e by F PR

Inieed, somplete freedon Iram commmity pressure or custom would not
even be & good thing. Aparchy would almost surely be thw resuli.

In bis more conservative days, Mr. Spritser mmie the coomuent
concerning vhether the Fourteenth Assndment pyotected the sit-ins

ronm to the Sgligitor Jerersl o the Bgmten case):

It should be recognized that this ease is & borderlice ome
api that, if the Govermmsent participates, crities will be quick
to olatn that sn effort is beling made to vige out all weaning-
ful distinctions betvesn state sotion and private satiom. If
ve anculd partieipate, our positios, it sesms to ne, should be
growsiad on the Camserce Clanse sxd net on the Fourteenth Amend.
mut. It showld ba made clear, I think, that we are n0t e~
tending in this case thet diseriminetios by private sntrepremeurs,
no matter how situsted in zelatiem to commeres, sives rise to
state sction werely besmise such diseriaination iz sffoxded

ssslstence by state laws governing trespans.
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declaion to ddscriminets is just as afYected by the stats's ancourege-
ment a3 everyone else's, if there {2 an frrebutisble presmepption that
the custom sestlted in part fiom state setion, thero must logleslly

be 8 sindlar irrebutteble presuaption that the restetvabeur's decision
o diseriminate olso resulted in pert fyrom state action. In other words,
even if the restgureteur's seemlngly indepewdent decision to discriminate
is not based on scuizl pressure, 1% sust b considersd ms resulting to
sopse extent from state setion. -
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(v} The Solicitor General's memoranium suggests, st ooe point,
that the Civil Rights Division should fnsert all the authorities sup-
porting the custom theory. Thies suggestion, I believe, is based more
on hope than on reality. After considerable investigation of this
field over the past vear, neither I nor the staff of the Civil Rights
Division knov of sny support in the bistory of the Fourteenth Aseniment,
Juileial decisions interpreting it, or any otber suthorities which
would even guggest thet private action based on custom, wiether ac-
compantied by related state laws or not, viclstes the Fourteenth
Avendment. And it 15 unlikely that the Cfvil Rights Divisiom will
come up with substantial suthority in the more thorough research vhich
it i now pursuing. 11 seems rather strange, to say the least, that
no Jecision or coammentator has susgested snything like the custom theory
iz the numerous decisions snd law review sritieclas in this fisld. The
dectsions and ccmmemtators heave universally stated or cleasrly essumed
that state sction mesns goversmental action, which is directly incon«
sistent with the proposition that custom without eny scoompunying state
laws in epough. They heve likewise sassuwmed, in consilering segregetion
in the South, that state setion meens woYe than custos vhieh has been

encoureged indivectly by the government.l

A recent deeision of the Fourth Circuit (Jaige Sobeloff wes on
the panel) elearly shows f:.zm wmm mmrymmm of the Fourteenth
Amendment . sarent, 260 F. 23 045
(C.A. &), Tatingnished T ate sction those acts
whaich are arﬁe&mbymmwmmmﬁmmmhy
the people of the state in accorimncs with their own desires and soclal
practices.” The court sald that s Negro could not bring action sgainst
& resteurant for discrimination "wmless these actions are performed in
ghedlence o sone positive proviaion of state law, ® # % The customs
of the people of a state 40 not gonstitute state asction within the

13/ I do not yely on the Civil Bights Ceses for this statement. As the
twmmrmummmmm%.%
wwmmwy. For the Court expliciily stated
*z.xm ghts Cages that it assumed that mo state pemmitted racial
ublifie places snd that, if a state did pemit such
aammm,a&uamtmmuw Even though the
belief that no state pemmitted rucial diserimination in the 1850% i»
ineredible whether viowed from the stanipednt of today or that time,
mmmmarmmmmzwmnsuwm Om
the other hamd, the Rights Cases have been interpreted ever sinoce

wmwmwmmm
mmmrwmmummsmmmm
where the custom of meial discriminstion, supported indirectly by state
laws, is obvious.
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proiibition of the Fourtesnth Amemiment.” This case involved Virginias,
a state having a strong custam of segregatiom, which, under the Solifw
General’s theory, is in considersble psrt the product of state lsws

The only suthority which the 3olicitor Genernl's memorandium cites

is | » Krmsmer. The memcrandum srgues that iz based on
the t Testrictive covenants are the ag@ivalant of mmicipsl
ordinspces; that customs have easentislly the sswe effect; end that
therefore makes the custom theory part of the Feurteenth Anende
ment, I s however, that She is of little, if sny, Melp to

the Solicitor General's argamsnt. t, there is not a word in | Ve

or ite sueccsasor, Barrows v. Jagkson, which even suggests
on that they are based on o cnstom of recisl disoriminetion or the

eqguivelent. On the comtrery, these ceses sre explicitly besed on an
entirely different pround. BResding new spd erguebly better yessons into
Bupreme Court decisions is a far sasler exereise for professoyrs than Por
aivoentes before the Supreme Court itsell, particulerly when several of
the present Justices voted for the Shelley ani Barvows decisions as they
ware wiitten.

Second, the theory that Sheilew v. Krmemer is really based on the
fact that restrictive covenanis are the equivelent of mmicipel oxii-
nenees seems extrewely dubiocus. Surely, the decision would not have
been dilferent 4f the particular covement imvelved hal coverad omly
five houses ani there wes no other similar covensnt in the pertiocular
eity. Thus, it is clesr that the decisfon i is not beaed on
cenpering covensnts to municipel ordinences (or to custem).

PP Asa Qf reatrl etv ]
sicipal oriinences, 1:”&‘?.%mmamm eﬁ" rosily is
mmMmmmmm mm

1/ This came eannot be distinguisbed by simply stating that the ¥egro
was asking for an fajunetion ageinst diseriminatice asd the state hal
not srrested or comvieted mnyone, The eourt of sppeals’ statement cone
cerning custom was clearly diveeted to the accepted interpretation of
the Fourtesnth Asendpent snd wes not limited to injunetion seticns.

Farthemsore, 1f diserimiomtion by & private person is stete action when
it is based on cuetom vhich 1s in considerable part the result of state
laws, I casaot sce why Negroes sye mot entitled te am inhmotion. I
Hegroes are sntitied to an injunction sgeinst state action in the fom
asamsmmmmw.uu Ve
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holding of that the emforcement by & state court of recial dise
erimination the Fourtesnth Apepdment is extremely Lrosd ani
is unsupported by say historical or other suthority. At lesst, however,
it is logleslily sound. Wben the state enforces a private decision o
diserimingte, it cen be said that the discrimination results from state
action. A bolding that & restrictive covenmnt io the equivalent of a
mmicipal ordinance would be egually unsupported by suthority emd, in
addition, would mske 1ittls logical sense. Considerdng moial covew
nonts a8 the squivelent of mmicipal cxdingnces hes all the same haslc
wesknesers (discnssed sbove) ss stating thet custom equels stste action.
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