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No. 84-1656

In The

Supreme Court of the United States
October Term, 1985

-a
LOCAL 638, LOCAL 28 OF THE SHEET METAL
WORKERS' INTERNATIONAL ASSOCIATION,

LOCAL L 28 JOINT APPRF'TICESHIP COMMITTEE.
Petitioners,

v.

EQUAL EMPLOYMENT OPPORTUNITY COMMIS-
SION, THlE CITY OF NEW YORK, AND NEW YORK

STATE DIVISION OF HUMAN RIGHTS,
Respon dentIs.

0

On Writ of Certiorari to the United States
Court of Appeals for the Second Circuit

MOTION FOR LEAVE TO FILE
BRIEF AMICUS CURIAE OF PACIFIC LEGAL

FOUNDATION IN SUPPORT OF PETITIONERS

This nmotio)n of Pacific Legal Foundation to file the an-

nexed r1ief amicus curiae is respectfully made lpursualnt

to Supren Court Rule No. 36. Counsel for pettioners,
Local 68, et al., and respondents, Equal Employment Op-

portunity Conmnission and the City of New Y ork, hav e

consented to the filing of this brief and these consents have

been lodged with the clerk of this Court. Consent has been

withheld by colsel for the New York State Iivision of
Human Rights.

Pacific Legal Foundation is a nonprofit, tax-exempt

corporation, incorporated unler the laws of California for

1
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2
the purpose of participating in litigation affecting public

policy . Policy of the Foundation is set 1 a Board of
Trustees colposed1 of concerned (citizesl, the majority of

whom are attorneys. The Board of Trustees evaluates

the merits of any contemplate( legal action and autlor-

izes such legal action only where the Foin1dlatiol's )osi-
tion has broad support within the general community. The
Foundation's Board of T rustees has authorized the filing

fa b)ief amicns ('uriae il this matter.

Ft is Pacifie IL egal Fua111111111's p)os'itioni that the pur-

)ose (of Amierican civil rights law is to c'ompeIlsate victims

of' discimnninationi and punish those who dis('rimninate ; the

remedy ordered ill this cae (does neither. In stead, the
Second (ire'niit's decision puniiiishes innocent nolninority

job seekers while doing nothing to compliensate the actual

v ictimls of discrimination.

Pacific' Legal Found(ation has partic'ipated in numetr-

(lols casesQ which'i itvolved issues similar' to that preseIted

in tlis matter. The Fon da ti on 's pubihlic policy perspective

and litigatin) experience in support i incdividullal liberties

will hlp )rovide this Court with additional arganient in

light of the erroneous hoh11( nling of the Second Cirint Conurt

of appeals s in this matter.

For' the fortgin''jg' rallsons, Pac ifC Legal Foundation

requests that the motion to file the annexed brief amiers

u'lrlae be graltedI.

DATED: November, 1985.

Respectfully submitted,

RoNALD A. r11BRuN

~Jon Hi . Fxus
COuNsELT OF RECoRD

By ...... ....................
JOHN IL FImDLEY

AttorneJs for Aibus( CuiaC,
Pacific Legal Foundation
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LOCAL 6:38, LOC AL 28 OF THE SHEET METAL
WXORiKERS' INTERNATIONAL ASSOCIATION,

LOCA L 28 JOINT APPARENT CESIJIP COMMITTEE,

Petitioners,
v.

EQUAL EMPLOYMENT )PPO )RTTNITY C 1OMMI-T
SION, TIE CITY OF NEW YORK, AND NEW YORK

STATE DIVI.XISI()N OF IIiM A N RIGIITS.

0 IResponudents.

On Writ of Certiorari to the United States
Court of Appeals for the Second Circuit

BRIEF AMICUS CURIAE OF PACIFIC LEGAL
FOUNDATION IN SUPPORT OF PETITIONERS

INTEREST OF AMICUS

Thi.lec interest of aii i s s et forth in the pre ceding

motion for leaxe to file this brief.

OPINION BELOW

T}e opin1ion(1 of the Ufnited States Court of Appeals

for the Second Cireuit is reported at 75:3 F.2d 1172 (2d

Cir'. 1985)

r
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STATEMENT OF THE CASE

This case presents the issue whether Titlc VII of the
Cviil Rights Act of 1964, 42 U.$.C. 4 2000e, et seq., and the
Equal Protection Clause of the Fourteenth Amendment to
the Constitution of the United States tolerate race prefer-

ence in the form of inflexible quotas.

The isue arose when the United States District Court

for the Southern District of New York held lpetitioner union

and its Joiryt Apprenticeship Commlittee (JAC ) to be in

contempt of a 29 nonwhite membership goal ordered in

response to a Title VII action brought by the UYnitecl States

Equal Employment Opportunity CoInui ssion (EEOC), the

New York State )ivision of Ihuman Rights, and the City
of New York. The orler also included a court-appointed

administrators who governs the union with respect to the

program on a daily basis at the union's expense. The ad-

nimstrator approved the size of each class of apprentices

w which is the major entry point into the industry. These

classes each consisted of approximately 45% persons of

minority extraction.

From 1 977 to 1 982 was a period of extreme economic

listrcss for the sheet metal industry. Yet the total non-

white membership in Local 28 increased from 6.1% to

14.9% while the total memberships) declined. Even though
the court-appointed administrator appIroved the union 's ef-

forts to meet the goal established in the court-ordered

plan, the union and JA C were found to be in contempt,
largely for their failure to comply with the ministerial

provisions of the program. At the last contempt proceed-

ing, a revised atfirnative action program was ordered in
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which earlier fines and penalties were to fund an educa-
tion, training, counseling, and financial assistance program
to be used exclusively for nonwhites and a new quota,
teamed "'goal,'' was established requiring a 29.23% non-
white membership by August 31, 1987. The new mathe-
matical goal is the result of several unions merging into
Local 28.

The petitioners in this action argued below that the
required new percentage of nonwhite members into the

union constituted a race-conscious quota which totally dis-

regards individual circunstan ces and burdens both minor-

ity and nonminority i-aces rather than a permissible goal

in an affirmative action program, Local 688, 753 F.2d

at 1185-86. It is thus illegal under Title VII and the Equal
Protection Clause of the Fourteenth Amendment.

The Court of Appeals affirmed findings of contempt
against Local 28 and JAC including the creation of the

fund to benefit only nonrxwhites and the 29.23% nonwhite

membership "goal.'' The court did not affirm the finding
of the lower court concerning an older worker 's provision

which the court h1eld could not be a basis for eoiitempt be-

eause it wx as never instituted.

Judge Winter in dissent argued that the lower court

had transforned the 29% figure from a goal guiding the

administrator in his decision, to one of an inflexible racial

quota. L oal 633, 753 F.2d at 1189.

_- -o
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SUMMARY OF ARGUMENT

This case presents a portion of the question ieft unre-

solved in United Steelworkers of America v,. W'eber,
443 U.S. 193 (1979), and Firefighters L local Union No. 1784
v. Stotts, - U.S. -- , 81 L. Ed. 2d 483 (1984). It involves
the issue of whether an affirmative action plan, enacted by

a governmental entity that grants racially based prefer-

ences, violates the Fourteenth Amendment and the Federal

Civil Rights Act.

The key to the validity of such affirmative action

plans lies in the adequacy of the findings necessary to sup-

port the plan and precludes race-conscious quotas as a

judicial remedy under Title VII and the Fourteenth
Amendment. If allowed, it would result in burdening some
minority members as well as members of the majority

without reasonably advancing racial equality and integra-

tion. The Fourteenth Amendment protects individual

rights and does not countenance group preference merely

to obtain racial balance.

ARGUMENT

I

ABSENT ADEQUATE FINDINGS OF PAST
DISCRIMINATION A RACE-CONSCIOUS QUOTA

VIOLATES TITLE VII

The District Court in this case established a rigid
membership quota of 29.23%, the effect of which is to keep

certain nonminority p)erso1ns out of petitioner union solely

on account of their race or ethnic background. This re-

verse discrimination contradicts the basic assumption of
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Title VII that individuals are to be judged as individuals,
not as members of particular racial groups. McDonald r.
Santa Fe T rail Transportation Co., 427 U.S. 273 (1976).

The purpose of Title VII is to prevent discriminaion
and achieve equal employment opportunity in the future
and to make whole victims of past discrimination. See,
e.., International Brotherhood of Teamsters r. Unflited

States, 431 U.S. 324 (1977 ) ; Franks v. Bowman T ranspor-

tation Co., 424 U.S. 747 (1976). Title VII prohibits p'e-
ferential treatment in hiring practices to correct racial

imbalance. It leaves to the courts much discretion in form-

ing atfirmative action programs and the use of mathlemati-

cal membership goals has been occasionally affirmed

when the court found a clear-cut pattern of long-continued

and egregious racial discrimnati on and no showing of

identifiable reverse dscrim nation. Kirkland z'. New o crk
S tate Department of correctionall Seruices, 520 F.2d 420,
427 (2d Cir. 197)< reh 'g en ban 4 died, 531 F.2c1 5.

In this case, the Di1 ri C ('ourt found the union and

JAC to be in contmpt1i 1 iling to meet the mnnority

membership goal of 27 ru ired y1 July, 1981, because

the union and JAC 1) un d'rutilized the apprenticeship

program, (2) refused I to concnet a general publicity cam-
paign ordered in the lR.evise d Af firmative Action Program

and Order (RAAPO), (3) adopted a job protection provi-

sion in their collective bargaining agreement that favored

older workers who were predominantly white and, thus,

discriminated against nonwhite (rcver'sed by the Court of

Appeals because it was nevc r implemented), (4) issued

uniauthorized work permits to white workers from sister

locals, anl (5) failed to 1minitain tf adll stbmiit records and
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reports. 753 F.2d at 1177. The court inposel a fine of

$1 50,000.

At a second contempt proceeding before the adminis-

trator, and affirmed by the Second Circuit, the union and

JAC were charged with violating certain ministerial pro-
v isions of the RAAPO which included (1) failure to pro-
vide required records, (2) failure to provide adequate

data, and (3) failure to serve the Order and Judgment and

RAAPO on contractors who hired Local 28 members.

753 F.2d at 1177. As a result of the second contempt pro-
ceeding th, District Court established the employment,
training, education, and recruitment program to be funded

by the fine imposed in the first contempt proceeding. The
District Court also established a nonwhite membership goal
of 29.23% to be achieved by July 31, 1987. 753 F.2d 1177-78.
No act of racial discrimination was alleged in the sec-

ond contemlt proceeding nor were there identified victims.

Tlie contempt proceedings were clearly premised on the

failure to meet the requisite percentages of minority mem-

bership, which was treated as a "quota.''

The Court of Appeals in affirming the District Court
stated:

"Finally, we believe that defendants' attempt to

rel on Firefighters Local U'nion No. 1i74 c. Stotts,
-- U.S , 104 8. Ct. 2576, 81 L.Ed.2d 483 (1984), is
mi isplaced. Defendants argue that Stotts eliminates all
race-c. nscious relief except that benefitting specifical-
ly identified victims of past discrimination. We (o
not accept defendants' expalsive interpretation of
that opinion." 73.2 F.2d at 1185.

As Judge Winter argued in his dIssent: 'This hold-
ing transforms the 29% figure from a goal guiding the al-

iInistrator 's decisionss into an inflexible racial quota."
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753 F.2d at 1189. It is ancus' position that the court-
imposed racial quota runs afoul of the Stotts requirement
for a race-conscious affirmative action program.

In Stotts., a black fireman filed a class action alleging
that the Melphis Fire Department was violating Title VII
by making its hiring and promotion decisions on the basis
of race. PIrsunt to a consent decree. the City of Men-
phis adoptecd a goal of increasing the percentage of black

firemen until it approximated the percentage of blacks in

the Memphis area's labor force. W\hen fiscal conditioning

required firefighter layoffs the District Court enjoinewd the
city from making the layoffs soicly on the basis of senior-

ity if this would reduce the percentage of black fire

fighters.

This Court overturned the injunction anid stated that

individual leml)ers of a )lain1tift class iust (lemlonstrate

that they have been actual v iCtimns of the discriminatory

1practice before being Ii awardedl comletitive senioritv. .S ta tts,
81 L. Ed. 2d at 499. The Coirt in essence hleldl that Title

VTT doe niot permit affirmative action plans to be based

on racial preference which would benefit emloyees who

were not " atuial victims'' of dliscrimination. The S'totts
holding is consistent with prVior decisions. This Court has

never approved race-conscious remedies in the absence of

judicial, administrative, or legislative findings of discrimi-

nation ini violation of the Constitution or statutes. Fulli-
)Ve r. Kurtnik, 44Rs U.S. 448, 497 (1980) (opinion of

Powell, J.) ; Regents of the Unirersity of California v.

Ba1ke, 438 U.S. 265, 307 (1978) (opinion of Powell, J.).
The existence of findings of illegal discriiniation is there-

fore a precondition to the adoption of a preferential af-

fi rmative action pl an.
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Amicus submits that Stotts is controlling in this case.
Stotts requires that where an affirmative action plan dis-
tributes benefits or abrogates rights, it must pursue a

compelling state interest, identified byl direct findings of
discrimilnation. The plan must also pursue compelling

state interests by the mast narrowly tailored means. Stotts

should be applied to this case because the government

established a preferential affirmative action plan which
became racial discrimination when the court distributed

benefits under a quota system which totally disregarded

individual ci rciustances dl without directt findings of

discrimination.1

Preferential treatment plans poSe the threat that plac-

in g individuals in nonpreferred classifications may violate

their civil rights. Such plans must contain some protec-

tions to ensure that the application of the racial criteria

will bc limited to accomplishing the remedial objectives of

the plan as well as to ensure that misapplications of the

plan will be lrompIl)tly and adequately remedied. See Fulli-

love v. Klutnick, 448 U.S. at 487. Tphe objectives are

directly founded upon the scope of the identified discrim-
ination and the safeguards in the plan must thus be

derived fromii a studied consideration of the findings.

A governmental entity cannot, therefore, develop a

racially conscious aff ir-mative act ion plan without first

establishing findindigs that clearly define the scope and

duration of the liscrimination sought to be remedied. The

The only allegation which might have justified the contempt
finding was the underutilization of the apprenticeship program
over which the court-appointed administrator had control. The
finding of underutilization was based in part on an erroneous
statistical analysis. 753 F.2d at 1180.
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enti ty cannot determine the reci pints of the preference
nor the extent of the remedy without such findings. Nor
can the governmental entity devise adequate safeguards to

protect the rights of those disfavored by the classifications
without defining the extent of the discrimination. A court
reviewing a preferential plan cannot 1)erfornm the detailed
analysis necessary to determine if the plan is pernss ible
unless it is presented with the detailed findings that

promlptel the c adoption of the plan.

As this Court held in In r' Griffiths, 418 R.S. '717, 721
n.8 (1978): "Discrimination or segregatioi for its own\

sake is not, of course, a con stituiiiitinally permissihle pur-

pose.'' And more specifically, "quotas Ierly to attain
racial balance are forbidden. ' Uni/ d States r. Itol,
Wire and~ JJ(ta! Lather S Internaionall (ion, L)calU nuion

Ko. 46, 471 P.2d1 408, 418 (2d Cir. 1972).

Yet a race-conscious quota is precisely what the

iDistrict Court imposed on the union and JAT. It trans-

formed the goal guiding the court-appointed adlminlistra-

toi' s decis51ins into a race-consci1us (luota.

The Court of Appeals in affirming the District Court

rejected the guidance of tis Court in Sttt.s,

81 L. Ed. 2d 483. -fere, the court forced a race-conscious

quota and a race-conscious fund upon the union ad JAc(

without adequate safeguards, no further showing of dis-

crvimnination, and no identifiable victims. The race-

conscious quota creates a totally arbitrary program re-

sulting 1i burd ening non minorities without reasonably

advancing racial equality and thereby violates Title VII.
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II

QUOTAS IMPOSED FOR RACIAL BAL-
ANCE VIOLATE THE FOURTEENTH AMEND-
MENT

Because this lawsuit is in part brought byx the Newx
York State Division of Human Rights and the City of New
York it constitutes state action subject to the Fourteenth

Amendment to the United States Constitution. That

amendment provides in pertinent part: "No state shall

. . . deny to any person within its jurisdiction the equal

protection of the laws.'' This clause requires as a consti-

tutional- guarantee that individuals be treated in a manner

similar to others and governs all governmental actions

which classify individuals for different burdens or benefits
under the law. The Fifth Amendment provides similar

protection against entities of the federal government such

as E EOC. Bolling c. Sharpe, 347 U.S. 497 (1954).

This Court has traditionally repudiated distinctions

between citizens solely on1 the basis of their ancestry as

being " 'odious to a free people whose institutions are

founded upon the doctrine of equality.' " Bakke, 438 U.S.

at 294 (opinion of Powell), quotingr Loving v. Virginia,

388 U.S. 1, 11 (1967), and Irirabacyl.ashi v. United States.

320 U.S. 81, 100 (1943). Therefore, a racial classification,
rega rdless of purported motivation, is presumptively in-

xalid and can be upheld only upon an extraordinary justi-

fication, Personnel A dministra tor of Massachuasetts r.

Feeney, 442 U.S. 256. 272 (1979). The sources of the justi-

fication must rest in the discrimination sought to be cor-

rected by the cliasification.

The goals of racial equality and integration of minori-

ties into the economic mainstream are laudable. The objec-

tions to "benign'' discrimination programs have been
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directed at the means used: racial preferences and race-
conscious quotas. Tis creates an ap)arenlt co iflict be-
tween the removal of any remnai ning harriers to full racial

equality and tile requirement that the government treat in-
dividuals oI the basis of their personal merit rather than

their race.

For a go0vernment-mposed afirmntive action pro-
grai to be constitutional, it must not violate the Equal

Protection Clause of the FIu'tellth Aendll menllllt. ,Just ic
Powell urges that the standlard1 to be apl)iedl under the

Fourteenth Amendment is strict scrutiny. Bakkge, 438 U.S.

at 361. The divergent opinions of this Court in Ba1kce

Prllilore r. Klat/r'ui, 448 V.8. 4T, ad1( their roeny

indicate that the Court has not vet letermllined

wx hat is the ap)j r)opiri1t e test to b e app111 iedl whlel reviewVi ng

racially consci oils affirmative action plans. Justice Pow -eli
advocates that the test should b1e one of compelling state

interest 1nd{ whether the "rg''r1°am's racial classif'ient'ion

is necessary to prolilote this i1teiest." Bakkelr. 438 UT.S.

at 315-163. He further states that strict racial quotas and

strict racial p references constitute unconstitutional reverse

discrimination and violate the Civil Rzights Act of 1%49U

unless tailored to make whole identified victims of past dis-

erulimiati on.

This.is tile viewV that nmist be taken of the Foulrten 1th

AmendmTent, foi' ai serimi nation is alwayVs personal an( in-

dividual to the peIon wl sufters it. it is of no0 consola-

tion to that person to know his or lier race as a whole numy

or may not iav bleen subject to deprivations at other times

in other p1acer5. What the individual of any race demands

iI dleserVes 1s equal protect ion tromi d15Piseriiat in here

11d 1ow.
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CONCLUSION

When the government distribute s benefits under a
race-conscious quota, it rejects the concern for the individ-
ual that forms the basis for a free society. Such quotas
make members of favored classes eligible for preferential

treatment regardless of whether they personally have been

disadvantaged by racial discrimination; at the same time

luotas in their arbitrariness exclude others who may have
b7een subject to equally onerous burdens.

In Mitchell . United States, 313 U.S. 80, 97 (1941),
this Court declared: "It is the individual... who is en-
titled to the equal protection of the laws,--not merely a

group of individuals, or a body of persons according to

their numbers.''

The replacement 'of individual rights and opportuni-

ties by a program based on race-conscious quotas is incon-

sistcnt with a society dedicated to equal opportunity.

Aiicus, Pacific Legal I Foundation, therefore, urges that

the decision of the Second Circuit be reversed.

DA TED : November, 1985

Respectfully submitted,

RoNALD A. ZUMBRUJLN
Jonx H. FINDLEY
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Pacific Legal Foundation

555 Capitol Mall, Suite 350
Sacrarie1to, California 95814
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