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IN THE SUPREYE COURT OF THE UNITED STATES

S it
LOCAL 28 Cr THE SHEET YETAL 3
RORKERS® INTERNATIONAL ASSOCI- 3
ATION AND LOCAL 28 JOINT H
APPRENTICESHIP COMHMITTEE, 8
Patitionars, s

Ve s+ Yo. 84-1656
EQUAL EMPLOYMENT OPPORTUNITY H
COHMISSION, ET AL. 3

R T - =X
. Washington, D.C.
Tuesday, February 25, 1986
The above-sntitlai matter zame on for oral
argument before the Supreme Court of the Jnited States
at 11a46 o°clock a.me.
AFPERRANCESS \
#ARTIN R. GOLD, ESQ., N2w Y¥York, New Yﬁrk; on behalf of
the petitionerse.
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CHIEF JUSTICE BURGER: We will hear arguments
next in Local 28 of th=2 Sheet l=tal Workers’
International Associition and Local 28 Joint
Apprenticeship Committee4against Equal Employment
Cpportunity Commissinae.

#¥r. Gcld, I think you may proceed whenever you
are ra2aziye.

ORAL ARGUYENT OF MBRTIN R. GOLD, ESC..,

‘ ON BEHALF OF THE PETITIONERS

M¥B. GOLD: Thank you, #ir. Chief Justice, and
may it please the Coart, this case raises thes long
history of the desegregation of Local 28 of the sheet
metal workers of New Yorke.

This process of desegregation began in 1964,
and I hope to demonstrate to you that it was essentially
completed by 1975 in the sense that at that time all
barriers to eatrance intc the union had heen removed.,
and n> acts of disc:ininatiai ajainst any minority
persons have been proved since that time.

Now, since 1975, hovwever, this union has been
under the strictest kind of court order involving the
strongest measures of affirmative action. Those have
incluied a 29 perceat juota, which I want to talk about
at some length, because this is clearly a quota case,

; .

[}
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this is not a goal case,‘futther race conscious
remedies, ani total loss of self-government.

Bow, when the quotz was not achieved by the
deadline which was fixed by the District Court, then
civil contempt remedies were impos=d upon this union,
and as a result of the fact that this was deemed to be
civil contempt and aot criziaal contampt, the union was
not able or permitted to defend itself by preving that
1t had nct acted wilfully, and that it didn°%t have any
control over the situoation.

As a result of this, a strengthened program of
further guotas was imposed, mors raca conscisus
remedies, 100 percent -- a fund to be used 100 percent
for minorities, and which cunnot in any way be used to
berefit white_ people at =all, WNow, I hope to demonstrate
ts you that the reverse discrimination in this case is
beyoni 11l boundaria2s. It is bayond Ehe houndarias of
Titlé 7. . It is beyond wha® Congress intended and set
fo;th in sbeéch after speechiéuring the debates. '

QUESTION: Mr. Gold, before you get int> the
substance of your arjumant, vouli you tell me which
paragraph of the decrese imposes the quota?

MR. GOLDs It is the decree which sets forth
~= it i§ ==

QUESTIOR: You quoted several paragraghs in

1)

ALDERSON REPORTING COMPANY, INC,
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s

~

‘@

10
1
12
13
14
15
16
17
18
19
20

21

23
24

25

.your reply brief. Is it in those paragraphs?

#AR. GOLDs In‘our reply brief and in our main
brief ws set forth ths specific -- v2 gjuoted the
specific paragraph. I don®t have the page number before
me. HWe have got 1,000 pages printed. But it
specifically -- the original quota specifically states
in the court’s decree that by July 7, 1981, the quota
shall ba achieved. ~

Excuse me. I do have it. It is A305. That
is Page 305 to the appendix to the cert petition, T
beliave.

Now, there is one point that I really think
Fust be put on the tible in this cass. Many people vho
lcok at this case seem to apply a presumd»tion to it, the
presumption that since this union has besn in litigation
for all these years over matters pertaininy to civil
rights, the presuamptien is that they must be bad pecple,
and som2 of the lanjyuige whizh has been usad
garticularly in the amicﬁs briefs goes bgyond‘a}l facts.

One of the words which appears over and aver
again is egregious. I want to demonstrite to ycu that
vhen you scratch below the surface here, what has
happenad is juite ta2 ravers2. This union has really
been forced by virtue of this quota, by virtue of these
other == to engage in more reverse discrimination than

3
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has been permitted in any case that I know aboute.

And to say that this anion is a bunch of
bigots who will go td any extent and any limit to avaid
takingy in minoritiss just avoids the faczts. It ignores
them completely. This union has done Jjust the ’
cpposite. As a result of what has been imposed upon it,
this union has taken in as much, as many minorities as
possible, and continues to do so. They have gone so far
and would go so far if permittel as to litarally put up
a sign at the entrance tc the office vwhere peaple could
sign up for the apprentice program saying "Blacks only
need apply.”

That 1s because of the court order which has
been imposel against thewe.

Now, it is important. to bear in mind that
sheet mretal workers are a very skilled trade."As a
skilled trade, it takes a sufficient -- it takes a
significant amcunt of time for them to be t;ained. The
appreatice program is four. y2ars. Not averyone carn
gqualify for the apprentice program. The aptitude test
that has been given for a good period of time now under
the supervision of the courts® offices is at
épproximately the level of tenth grade math, tenth grade
English, ani that is Jjist to get into the progranme

Now, it would Jjust be impossible, and no one

S
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is claiming otherwise, tc¢ simply open the doors and
permit anyone to com2 in and become a2 sheet metal
werker. It is as if you wanted to do the same thing
with a professioral, the legal profession or the medical
profession, and suppd>se a deternination were made that
there wvas an insufficient percentage of minorities in
those professions, 221 thes f£2deral julgs s3il, as a
result of that, we are going to integrate. These
professions are going to start to accept a larger
percentage of minorities, ani w2 will give you an out
date, and by that date a percentage has to be achieved.

On a scmeshat lessar scale, that is what L
happened in this case.

QUESTICR: Well, are you challenging any
finding that there was deliberate discriminaticen?

MR. GCLDe RNo, Your Hondre. )

QUESTIUN: So there was deliberate
discrimination?
HRe GOLDs Your Honor, I began by =--
QUESTIOKz An3l =2 ramely was called for.
BR. GOLD: Yes, sir.
QUESTION: HNow, what was wrony with the
remedy?

¥Res GOLD: What was wrong with the remely was
that it wvent beyond what Title 7 permits.

7
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QUESTIDNs In what respect?

MR. GOLDe: 1In that io begin with it contained
a guutia. Next =--

QUESTIONs When you say the guota, you mean
the'29.3 percente.

R. GOLDs Well, it was originally 29 percent.

B QUESTION2 Anyway, you call it a guota, and

you say that the court called it a guota.

MR. GOLDs Ya2s, Your Honore.

QUESTIONe A1l right, so that is one. What
else?

MR. GOLDe That is one. The next is the total
loss of control over self-government by virtue of the
administrator, and the others are a variety of mincr

provisions in thae orier and judgment and the afficmative

- actien program =-- that 1s seven paragraphs of them --

‘which direct that pra2facenc2s b2 givan to minorities in

i
-

ﬁarious aspects of hiring.
QUESTICN: Do you make any claim that --
similar to the claim the United States makes that the
remedy was excessive because it gave remedies to people
other than victims?
¥R. GOLD: Yes, sire.
QUESTION:s Was that paré of your a;qument?
¥R. GOLDs That is part of our argument, Your
8
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Honore. But we gc beyond that, because if we look at the
case, if you telescope it to lcok for a moment at what
is goilng on now 25 2 r2sult 2f theses =2nhansei and
magnified orders which followed the contempt, here we
have a situation now where the last acts of
discrimination that anyone has proved or even allegeaed
occurred prior to 1975, and nevertheless as as result cf
these orders this unioa is presently maintaining two
lists of young pecpls who ars apprlying for entrance to .
te apprentice program, whites and non-whites, and when a
person comes in the door, we have to put him on one list
or another, and B5 percent --

QUESTION: If they have passed the test.

¥R. GOLD:s N> more teste.

QUESTIONs: 0Oh, I s=ze.

) HR. GOLDPs Now there is a selection becard.

QUESTIONs Okay. v . .

¥R, GOLwus Rnd.us percent of éach class of
apprentices is now minori;ies. Row, who Qe -

QUESTIONs BRa2garilass of how they are graded
by the selection board? '

MR. GOLD:s That°s cighte. Now, who are we
discriminating between? These are not the victims of
discriaination.

QUESTIONs Yho do they choose first on the

9
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white list and who do they chocse first cn the black

list? I

s it by grade?
MR. GOLD: There arc¢ no tests any longere.
QUESTION:e I know, but ==

¥R. GOLD: There is a selection board, and

what the selection board d:es is, it 30225 aver tha

gualifications ¢f all of these people, and if they --

peopla,

QUESTIONes But they rank theme.
HR. GOLD: Yes. They are going tc take 100

they are going to take 55 whites and 45

non-whites. |

believe

listse

If they

55_“50

progranme.

QUESTIORs Yes, but the 55 whites who they
are the best qualifia=d.,

MR. GOLDz Are the best qualified.

QUFSTIOK: And similarly with the blacks.

HRe GCLDe Y2s.

QUESTION: But they don‘°t compare the two

Qg

- ¥R GOLD} They don *t compare the two listse.
. ot

compared the tds lists, it wouli not coms out
QUESTION: This is to get into the arpprentice

MR. GOLDe That®s raght, which everybody

acknovledges is today by far the major avenue into this

10

ALDERSON REPORT™S COMPANY, INC,
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300




10

11

12

13

14

15

17

18

19

20

21

23

24

25

union. But the result of what has happened here is, whc
are these people that want és be admittad now? 3By nc
means are these the victims of past discrimination. Ycu
can®t look at this cas2 to 2xpaad that neaning in any
vay and come to that position. These are young people
who are coming into the work force who are about 18
years old.

QUESTICN: Who is on this board? Are they
union people?

#R. GOLDs No. One is a person -- vwe have
several boards and I have to keep them straight. I
believe one is selected by the plaintiffs, that is, by
the state, the city, 311 th2 EEJC, on2 by the union, and
one by the administrator, who ls the judge's
representative, a special mastere.

Now, so we are discriminating between these
young people who at the time of the last acts of
dis;cimination that have baai proved were arproximately
seven years old at most. -

QUESTION: Or they weren‘t born at all.

Hé. GOLDs OJr maybe some of them weren®t korn
at 21l. That is corrzct, Your Honor. And thils is going
on, and we continue to be forced by virtue of this
quota, which we have now been threatened -~ cur very
existence has been threatenei if we fall to meet this by

11
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August of 1987.

QUESTICNe Why hasn't it been met up to date?
Bacause U5 percent, aiiocating 45 percent to the black
list docesn®t augment the membership fast enough to get
toc the -~

:B. GOLD: By no means could it possibly do
ite This was doomed to> failare from thz2 first. And it
dcesn’t make any mathematical sense to have thought that
it coull have workszi from thz beginning.

QUESTIONs But yon are not free to put any
more than U5 percant blacks on the list?

¥k. GOLDs At the moment, we are not, Your
Honor. Now, we have tried t> g2t permission to put more
than !5 percent on the 1list. Right after the original
decree was entered in 1975, the probleas hera became
absolutely apparent. This is 1375, and s¢ the --

CHIEF JUSTICE BURGERe¢ We will resume there at
1300 o'clock, counsal.

HR. GOLDs Thank ;ou.

(Whereupon, at 12300 o'clock p.m., the Court
was racessed, to raconvene at 12358 o'clock p.m. of the

-

same day.)

12

ALDERSON REPORTING COMPANY, INC,
26 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300




‘®

C

10

1

12

13

14

15

16

17

18

19

20

21

23

24

25

AFTERNODN SESSION

CHIEF JUSTICE BURGER: Hr. Gold, you may
resume your argument.

ORAL RRGUBENT OF MARTIN Re. GOLD, ESQe,

ON BEHALF OF THE PETITIONERS - RESUMED

MRe GGLDs Thank you, Kr. Chief Justice.

Before the luncheon recess, Justice WKhite
asked me why it was that during this period from 1975
until the contempt proceeding was filed in April of
1982, or it could even ask further until this very day
why has this membersiip guota of 29 parcent n:tt bzen
achieved, and that is an important question, and I would

’

like to ansver it. ;

Before I 4o that, I would like to tell ynu
vhat ¢he present figures are. These are not in th:
record that is befor2 you, but they are filed with the
Court in New York, the Southern District of New York,
and I think that ths Court can take notice of thern.

The present figures, thé total meambership is
approximately 3,100 members, and the overall memberships
which is non-white a2s that term is defined in this case,
is 15.5 percent. Now ==

QUESTION: Hr. Goll, bafore you =--

QUESTION: How is the 29 -- oh, excuse me.

QUESTION: Before you leavz that point, Mr.

13
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Gold, is one of the paragraphs to which you called my
attention which sets forth the quota, it says by 1981 it
had to be met, and of course obviously that date has
passed. But am I correct that ncne of the contempt,
specific findings of contempt ajyainst you ars based on
the failure to achieve the quota? Is that right?

HR. GOLDs ©Well, that is correct, that the
specifications of contempt which the District Judge
founi against us and the Court of Appeals affirmed did
not contain that. The noticz of motion to hold us in
contempt and the supporting affidavits by the attorneys
for both the state and the city coacantratsd upon the
failure to achievé the quota. That was the primary
basis of their motion.

The court, the District Court inst2ad said he
is not finding us in contempt for failing to achieve 2
gquota, underline not, ind said, but he is convinced that
the other failures, the specifications of contempt taken
together made it impossible for other reasons we didn®
achlieve the guota.

QUESTION: But whatever he found you in
contempt fo:; ycu nevertheless were under an crder to
achieve a guota. That is your submission.

HR. GOLD: That®s corrcect.

QUESTION: And I am still interested in

14
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knowing --

HRs GOLD: Wiy w2 1iidn‘te.

QUESTIONg Yes. You say the figure was 15
percent now, just now?

HR. GOLDe Yes, as of January 31 of this
vyear. Now ==

QUESTIONs: Again, before you leave it, just so
I have it clear in my mind, is there anosthar para;réph
that requires that the gquota be met by a different
ieadlin2 othar than the =--

HR. GOLD: Now there is, Your Honore.

QUESTION: 2&nd where is that?

¥R. GOLD: That is in a mere recent -- in the
wore recent order whica emacies -

QUESTICNe: And then my second gquestion is,
have you specifically challenged that position of that
order?

HMRe GOLDe Absslutaly. .0n= of the orders
vhich is on direct appeal to tﬁe circuit frem which we
£iled this cart patitiosn is the-ofdet which slightly
alterad the percentage to 29,32 percent, required that
that percentage be achieved by hugust of 1987, and
specifically threatansj tha union that its very
exlstence would be in jeopardy by fine, by extvaordinary
fines if they failzsi to achiave it by that date, and

15
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that is one of the primary orders which we are
ccntesting here.

QUESTi10N: M¥re. Goli, onme of the things raised
in your brief has to do with the order setting up a
special fund --

¥R. GOLD: Y=s, Your Honore.

QUESTION: -- for use in connection with the
apprenticeship progranme.

MR. GOLD:s Y2s.

QUESTIONs Did you challenge the validity cf
the fund order under Title 7 in the Court of Appeals?

AR. GOLDs VYes, Your Hcnor.

QUESTION: BAnd we find that challenge in the |
recorl some place? B

¥R. GOLDs The specific -- there was a direct
appeal taken from that orisr itself to the Second
Circuit, and the Second Circuit specifically dealt with
it on that basis. I don®t think that the Second Circuit
in its majority opinion went into any analysis as to
that order being valid under Title 7, but it was clearly
what th2y consider23, and thait is evideat from the
disseaiinq opinion, which specifically states in ane
uncertain terms that it is invalid just on that ground.

QUESiION: Now, before lunch, you were talking
about tso lists f£roa walch ipplicants are accepted for

16
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the proyram. Those liéts ware not oriered by the Court,
werea tgey? I thought those were voluntarily structured
at the 45 percent level. )

MR. GOLDs Well, T hardly thirk that that is
voluntary, four Honor. Wh=n you are liviny under a
guota, with threats of the nature which are involved in
this case, and in ordier to do ycur best to come as close
to trying to comply with that you "volantarily,® I say
in quotes, engage in reverse discrimination, I decn‘'t
regardi that as volanta:f.

QQESTION: Wall, 2t least the second circuit
said thait the lefeniaat hal volantarily s=2t up tha 45
percent list,

¥R. GOLD: The majority opinion said that,
Your Honor, and that was their éasis f?r invalidating a
specific provisicn in the newly revised affirmative
action plan creating a mandatory one-to-onz2, one

minority, one majority. But as I say, that is hardly

11 voluntacrye.

QUESTION: How is the term "non-white™ defined
in ths ordesr?
¥R. GOLDs Non-white is a person of =--a Negro
person or a person with a Spanish surnime. NoOWw, where
did that definition come fr-~m? It came from the
original complaint filed by the Department of Justice in
17
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1971, in which they defined that term as suche. The
definition was carried forward in the pretrial order,
vhich led to the pistrict Judge’s decisins. It has
been carried on evar sincsa.

Does that make any sense? I have difficulty

with it. For example, this union now has a reasonabie

number of orientals. Those orientals are counted as

whites. It had very few orientals, if any, back in
1864, when this wholz2 businsss begane.

QUESTION: ¥r. Gold, have you ansvered ye{ the
guestion why you hadi not achievad the goals?

QUESTION: He has given one reason. So you
can -- zan you go a1h231?

BR. GOLDs Well, there are a couple of
reasons. Th2 primary cz2ason is because during the
period inveclved there were extraordinary econosic
reversals in the construction industry in New York, of
which this union is sa2 pacrte I am sarz y>u will recall
that during just this period fromw 1975 toc 1980, which is

the ecritical pariodi h12r=2, th2 construction industry in

Rew York was in terrible straits.
As a result, the menmbership of this union went
from in excess of 3,)0) members to approximately 2,000
members during that period of time, and there weren't
any jobs for the jsucnaymen, an} there wer2n®t any Jjobs
18 |
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for anybody at times even for the membershipe In the
low point of this, 42 percent of the union menmbers were
employai, not unemploy=zi, b@t eaployed. The rest of
them vere all unemployed. There just wasn't any
construction going on in New Yo;ke

Now, at that time how is it possible to
interest anyone, white or black or purple, in Lecoming a
member of this union or in joining this business? That
vas the primary problem. But I think-that this failure
was inevitable anyway without the most extraordinary
kind of reverse discriminatisn, which I think could
never be tolerated.

UESTIONs K211, it was possible with
extraordinary reverse discrimination, as you call it.
The 45 percant you s3t, but I take it it was’accepted by
the special master or whatever you call him, the
adminlistrator.

MR., GOLDs 1t was accepted by the plaintiffs
in 1981 as welle.
QUESTION: Yes.
MR. GOLD: Ani ths union had done it
voluntarily before that, even though the class of
apprentices hai bean vary small as a result of the
economic declinn.

QUESTIONe But you say it was inevitable

19
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anyway, and so --

¥R. GOLD: Yes, I think =--

QUESTION: So the remedy -- dces that
translate into an assertion that a satisfactory remedy
vas impossible?

¥R. GOLDs Well, I think that calling this
civil contempt Jjust --=- and treating it the way the
District Court did just mixed up civil and eriminal
contempt remediese.

QUESTION: This is a contempt argument, and I
understand that is part of your argument, but that isn®t
much of a Title 7 argumnente.

¥Re GOLDe Well, I am not sure that I
understand your guestion then, Your Honore The point
with respect toc the contempt is thise 1In a civil
conteapt situation, th2 purpose of ig is to coerce
somebody., to obey an order which is yet unobeyed. That
is the priéary purpose. In fact, as I read Section
1101, which is the contempt section ander the Civil
Rights Act, I think that i;»the cnly permissiltle
purposa. That is th2 only basis on which this was
sustained by the Second Circuit.

QUESTIONe Hre Gold, excuse me for
interrupting you.

BR. GOLDs VYes, Justice Powell.
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QUESTION: I have 1 gaestion or two that may
not be relevant but as a matter of interest. bid the
vistrict Court®s ordar reguire 2ny mamber of the union
to be laid off?

HR. GOLDe No, Your Honore.

QUESTIONs In what way, if any, did the order
of ths District Court iiscrininate a23ainst a particular
member of the union?

MB. GOLDs I don°t think that it did
discriminate against any existinc member.

QUESTION: You used the term “"reverse
discrimination.”™ I would like tc identify the impact,
if any, on indivijuval members of the dnion.

MR. GOLDs I think that the impact is on
peopls cominy into the union, vho desire to come into
the unione.

QUESTIONs Who are not in the union already.

¥R, GOLD:s Yes, Yoar Honar..

QUESTICRe And who are wanting to get into the
apprenticeship ptoqram;

] ¥R. GOLDs Yes, Your Honor.
QUESTICHN: ﬁnd it seems to me I read in one of

the briefs that existiagy uni>n sembers are requiradi to

ray for the apprentice program. Is that correct?

¥R. GOLD: Yes.
21
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QUESTICON: Who pays for it?

MR. GOLD:s They do, Your Honor, as they pay
for everything else that is going on heree.

QUESTIOR: They pay for the administrator,
tooc, don‘t they?

ER. GOLD: They pay for the administratore.
The administrator’s fees as of the end of Rovember had
been close to $700,000 so far for his services. He has
been involved in this on essentially a daily basis since
he was originally appointed.

QUESTION: Has thzce been any problem about
the availability of gualified nonwhites?

MR. GOLDs Absolut=z1ly, Your Honor. That is --

QUESTIONes Does tﬁat enter into the achieving
15 percent instead 05/29?/

MR. GOLDs That certainly is a factcr, Your

Honore

QUESTIOK: Is there material oua that in the

recori?

HR. GOLDs There is, Your Ecnor. The
material, we didn°t print it, but it is reports that
indicate that smallsr percentages of non-whites than one
would hope had rassed thé original -- had passed the
entrancs testse.

I vould li}e to reserve =-
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QUESTIONs Is that any place --

QUESTIONs You say that it would have been
impossible to achisve this 29 percent under any
cir;uﬁstan:es.

¥R, GOLD} Yes. The only way that this could
have besn achieved is if there was an extracrdinary boom
in the construction industry in New York, and at the
same time the union essentially said we are only goingw
to take blacks or class2 to 2511y blacks, ani went sut
and --

QUESTIONs 1Into the apprentice programe.

HR. GOLD:s Into the appren;ice program. Xow,
as a result --

QUESTIONg Didn°*t &ou run ithe apprentice
‘»rogram whether the coastruction industry was on the
boom or in the --

HR. GOLDs ®2 d4ii, Your Honor, but during the
lean years there xere just a small number of apprentices
wsho wa2re in the progrizmse. Hany wvho Jjcined drorpped out
because they weren’t able to get johg. It is a
four-year apprentice program, and during that periocd cf
time people have to wock, anl if thece are na jobs it is
very difficult to attract or keep people. |

I wouli 1lic2 to caserve 3 f2v morents -~ a few
minutes at the end of my time. Thank you.
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CHIEF JUSTICE BURGERs Yr. Sherwood.
ORAL ARGUMENT OF O« PETER SHERWOOD, ESQe.s
| 0¥ BEHALE OF TLZ RESPONDENTS
X Y¥R. SHERWOOD: Mr. Chief Justice, and may it
please the Court, listening to Fr. Gold this morning and
the first part of this afternoon, 1 was struck by his
characterization of the condition of the union that we
have ﬁete before us toiay. I wduld think thit\neither
the District Court nor the Court of'Appeals would have
recognized the union in its suppcsed compliance as
described by~ﬁc, Golil this m>rninge.
Beferences to the term “egregious conduct”
comes not so much from the amici or the briefs f£iled by
the resvondents but rather is a term used by the lower

\

courts in describing the conduct of this unione.

. For over t#4s decaias the courts have beesn
prodding this reluctant union towards full compliance
with local, state, 311 fedzaril lavws reguiring equality
of opporturity in employment. And our appearance here
today is simply the latest stop along that arducus
road. “ i

This afternoon I want to focus on the meaning
of Section 706(g) as it relates to the issues that are
before the Court, and of cour~e we stand on all of the

arguments that we make in our brief. Initially, I want

24
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to state briefly our position regarding Secticn 706(a).
I intend to respond briefly to a few of the points made
by ¥r. Gold this morning and early this af+w<rnoon, znd
then return to a fullecr discassion of Sz2ction 706(3).

To the extent that the Court determines that
it should address th2 rzach of the ramedial authority of
District Courts under Title 7, it is our position that
Section 706(g) itself gives courts broad authority to
grant relief that r=3listizally will work to fully
remedy the discrimination that it has found.

In some cis2s, ani T suggest that this is cne
such case, that includas the power to order affirmative
tace consclous relief which benefits some people who are
not the proven victiss of th2 ilentifiel
discrimination. -Imposition of a per se rule that
prevents the Distri-t Court from ordering such remedies
in appropriate cases is at cdds with the plain language
of the statute itself,

As is evidant in the decisiosn to the Courts of
Appeals that are charged with responsibility for

implemranting and ovars=2eing implementation of the

 statute, such a rule uould deprive the courts of the

needed tools, the tools they need in order to carry ocut
the statute’s essential purpose of rootinc out
identified discrimination and 1its effects.
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Re believe, however, that the determination of
whethar or not na$~vi:tim-spscific riace~conscious
remedies should Le ordered should be left initially to
the discretion of the District Courts. That is the
scheme that Congress envisioﬁed when it enacted and
amended Title 7.

Of course, that rzlief shoull be tailorzd to
cure the effects of the identified discrimination,
Considerations that should attend that determination to
impose prospective race-conscious renedies have already
been suggested by this Court in Webber and by Justice
Pow=21ll's opinion in Fullilovz.

They include the efficacy of alternative
remedies, the planned duration of the temedy, the
relationship between the peréentaqe of uninority workers
admitted to membership, and the rercentage of minority
group m2mbers in th2 razlevant labor posl, the
avallability of waiver provisions if “he hiring plan
cannot be met, and the effect of that plan on third
vazt%és.

Regarding a anumber of the points that ¥r. Gold

made earlier, I would like to Just make a few comments.

' One, the District Court‘’s order here does not impose a

qucta. The 45 rercent number that Mr. Gold referred to

is one selszczted by tha2 @¢nlon. What the District Ceourt
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has ordzred in this =ise is that the union move with
dispatch towards overcoming the long history cof
discrimination that it has practicad.

QUESTION: How about the 29 percent figure?

MR. SHERWODD2 Thz 29 percent figure, Justice
Rehnquist, is a number which the District Court said you
shall move ahead with -- makz regular and substantial
progress, and those are fhe words the court used,
towards getting to the 29 percent. It is a means by
which the Court measurad how long it #would closely
supervise this union®s progress towards integration.

QUESTION: There wis no tize reguirement --

¥R. SHERWOODs There is a time requirement
wltich has been, incidettally, reset a fev times nowvwe.

The court recognized early on that conditions beyoad the
control of the union, such as <onditions ia the anion,
might reguire adjustment, and the court has dcne so, as
I saii, on téo oczasisise.

#hat the court has required, and it har said
so in several places in the record, is that it wants the
union to move ahead and move ahead with dispatch.

QUESTIOHR: Supposing the District Ccurt had
sald I think you should alm for 29 perceant and I think
you should -- I aa going to order yocu to attain it six
vyears hance, would you say taat is not a1 guota?
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QUESTION: &nd if you don’t, I will fine you.

QUESTION: Yes.

MR« SHERWOOD: Okaye. I don°t want to debate
whethar we are talkiazy about a guota or a geal, because
it seems to me that the terms, although many people use
them, don*t -- doesn®t focus ;n precisely on the concept
which wa ara talkiny about.

QUESTIONes Would you say that is permissible?

¥R. SHERWOOD: Bat let®s call it a guoti.

QUESTION:s Was that permissible for the
District Court to do under your view of 706?

HR. SHERROCD: I believe s6, yes. The
District Court could do what it has ordered ia this
case. It has --

QUESTIONz How did the District Judge come to
29.237

MR. SHERHOJD: It came to 29.23 on the basis
of the evidence it had before it that that was the
progortioﬁ of -- the proper proportion of non-vwhites.

QUESTICRe: T assumed it vas drawn from some
such, but the fraction seems to be a little curious.

HR. SHERWOOD: That was the result c¢f the
particular evidence before the District Court in 1982,

CUESTICN: But here this is a fluctuating --
the market is fluctuating. The number of pedple
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enmployed at a given time is fluctuating.

MR. SHERWOOD: No, it is note.

QUESTION: Is that not so?

MR. SHER®D03D: The -~ well, certainly the
number of pecple in the market may fluctuate over time,
but that 29.23 percaat was fixeld in 1982 35 a result of,
yes, 2 change in the relevant labor pool, and also, and
most importantly, bzziase th2 Jjurisdiction of the union
had changed as a result of a merger of cther unions into
this union.

There was a proce21iny before the District
Court in which the union proposed that the prcper end
goal should be aroani 21 psrzent. Th2 plaintiffs ia the
case asked for rercentages ranging between 33 ard 49
percent. The District Court had in the record before it
testimony to the effect that thg proporticon of
ncn-whites in the labor mark2t, in the defined labor
markiet who wz2re withian the appropriate age ranges wWas
2%9.23 percent, and that is where the number came fron.,
so the District Judge plicked a number which was in
between that which the unisa was proposing and that
vwhich plaintiffs vwere proposing.

Rs I =aii, tia =--

QUESTION: But anyway the figure was supposed
to match tha parcantige of available applicants in the
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labor market.

MR. SHERWOOD: 1In the labor market. Tha£ is
correcta

QUESTIONs OJf whatever was defined as
minoritye.

MR. SHERWOJOD: That°’s correct, and that was
based onkthe evidenz2 that wis befors -~ presented to
the District Judge.

Hr. Gold suggested that the fund sa2¢s up a 100
percent quota with respect t3 thosa iteams that ars
addressed in that particular order. I should point out
that tha District Court made quite clear that the union
was free if it chose t> extend those kinds of benefits
to whites as wvell, but the Court was not going to itself
impose -- require that the union extend those benefits
to white individuals.

I should paiat out, tso, that th2 selection
board that selects p=ople for the apprenticeship procoran
are all union members. One is selected by the
administrator. One is seleceted by theiplaintiffs, and
one is designated by the union, but they are all members
of Losal 28,

Importantly -- I think it is important to
recognize prec.sely what --

QUESTION: DLi1 tha plaintiffs agree to the U5
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percent at one point in this proceeding?

HR. SHERWOQCDs The plaintiffs did acquiesce in
that. Yes, Justice White.

) QUESTICNg And have they ever asked for a

higher percentage?

MR. SHERNQ0Ds At one point the plaintiffs
sought to obtain an order from the District Judge for a
one-~to~one ratio for placing people into the
apprenticeship program, and the District Court =--

QUESTION: And what 4id =--

HR. SHERWOOD: I am sorrye.

QUESTION:z What did the judge say, no?

¥R. SHERWOOD: The District Court 1id order
*that, but ithe Court of Appeais stripped that portion of
the order for the resason that since the union was
voluntarily indenturing non-whites at 45 percent, there
¥as no nead for that kind of ratio.

QUESTIOR: Would one~t$—one have attdined the
29 pecrz2nt jo0al, do you know?

HB., SHERWOOD: By 19867 I don°t think so,

Justice "hits.

QUESTIONs: Any mor= than #45 percent? A little
-= mayba a littls moreo.
BRo SHERWOIDs I uon®t think the difference is
signfizant, but I think it is important toc remember
31
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precisely what led to this uaion beiny hell in

contempt. They were not held in contempt for not
meetiny the 29 parza2nt goal. They were held in contempt
for not trying particularly hard.

QUESTIOR: But they were still under an order.

¥R. SHERWOJDs Pardon?

QUESTICN: They were still under an order to
attain that -~ to shoot for that goal.

MR. SHERWOOD: Yes, that is correct, but that
is precisely it. They are under an order to shoot for
that goal. It reaquired that they meet the 29 percent.
It currently says they ought to meet the 29 percent by
the middle of 1986. At one point in the past it said
that they were to meat it by th2 midile of 1981, ani it
was then changed to 19&2 because of conditicns in the
industey.. And if th2rz is svidsnce in the racori --

QUESTION:s Well, if ¢the union had complied

with 311 of the acts, 11l of th2 ordzrs that ¢hey had

heen held in contempt for disobeying, would there have
been any greater chance of achieving the goal or guota
or what=aver you call it?

HR. SHERWOODs I cannot say that they would
have achieved 1t I can say with cectainty that they
wculd have been much further along the p1cad, and it is
for foot-iragging thit they werz held in contempt, not
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for not reaching the 3531

It is impariant, too, to see what the District
Court did here. The District Court ordered the union to
not artificially close2 lown the siz= of tha
apprenticeship prrogram, and it is in order to provide
greatar opportunitias for minorities to enter into the
trade, and also to limit the impact of the court’s order
on third parties who are seeking to enter the --

QUESTIONz Is thz 29 perceat anion membarship
or part of the apprenticeship program? It 1s the unicn
membhership.

KR. SHERWOOD¢ Twenty-nine percent membership,
which includes both journeymen and apprentices. The
number is =-- they are lumped together for purrposes of
making that calculatiosane.

QUESTICHE:s Can I ask you, Judge Winter said
this,‘and I am sure: yd21 ar= aware of it, in dissents
“However, in light of the facts that'large numbers of
journ2ymen 1il not work during the periosd in questicb,
or only vorked meager hours, reactive fingerpcinting at
Local 28 is faintly zamoflajued holding that journeymen
should have been replaced by minority apprentices on a
strlictly racial basis.”

D5 you hav2 iny raspoase to that?

MR. SHERROODs: There is nothing in the court’s

33

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300




10

1

12

13

14

15°

16

17

18

19

20

21

23

24

25

order that reéuired the union to displace journeymen as
such. Tha standard within the industry was zgenerally.,
and this isn°t a strict requirement now, that there 59 a
ratio of apprentices to Jjouraeymen on roughly a
one-t>~four basis.

QUESTIOH: One-to~four, vese.

HR. SHERWOOD: What occurr=2i during the time
period that we are concerned about was that the ratio of
apprentices to Jjourneymnen ¢eit day upe. In same shops
you were talking about one in 22.

QUESTIONe Bzcauses thare wisn®t any worke.

¥R. SHERWOOD: And because the union kept the
size of the apprenticeship program very low as compared
to journeymen, and if you look at the hours worked by
journeysen during that perioil of tim2, the curb ioes way
ur. Again, the journeymen increased their hours during
that time period, and the court, given that kind of"
evidence, concluded that what the union was about was
shifting wark from apprentices to journeymen tc¢ the
disaivantage of and in violation of the court's order
requiring that it move -- make regular aid substantial
effort towards integrating its membership.

Mr. Gold indicated that there is evidence in
the record of an inadequate number of minmrities
applying for the aporeaticeship proyram. He refers to
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the fact that in 1981 the union indicatad that
minorities were not doing well on the test.

The reason why early oan the ccurt reqguired
that the union vzlidate its selaction procedures, the
union elected not to attempt to do that. And so the bit
of eviianca that Hre. G514 is referring to is that.the
minorities were not passing this unvalidated selection
proceiure that the union hai be=n using, ané that is vhy'
it switched from using this paper and pencil test to the
selection board.

Aqd soc I wouldl say that therce is no guestion
in this case as to the unavailability of qualified
ncn-vwhitas to seeking admissicn intc the union. I might
point out that in the last couple ¢f yzars the rate of
application among minorities entering in this union
seeking application, s2ekiny membership in the union,
has been running between 40 and 89, 50 percent and 75
percent, depending on which particular class you lock
ite

Returning to Section 706(g) 1itself. The
provision is worded brs>adly, as broaily as one coulil
imagine. It authorizes courts uwponrn a finding of
unlavful discrimination to order such affirmative action
as may be appropriate, which may include but is not
limited to reinstatement and so on, and any other
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equitable relief as the court deems appropriate.
This sentence is the sourc2z 3f the court's

~w¢wer to awvard race-consclious relief which in

appropriate cases may benafit persons who are not proven

victims of discrimination.

There are, however, some policy choices that
Congress bqilt into th2 statite whica soerate to guide‘
thebdiscréticn in avarding affirmative relief. One of
those choices incorporated into the last sentence of
Section 706(g) says in essence that a court should not
require an gmployer to hire a particular individual who
choosz2s not to hirg Eor reasons other than unlawful
discriminatione.

The remedy which a particular individual may
demand for himself ls restricted to make waole raslizf.
He doesn’t require the right to employment simply
because the employsr was fouad juilty of discr’ inating
against the group of which %e is a member.

Another policy choice is that the statute is
ptospeciive in its application. It doesn't reguire the
reﬁoval of employees who are hired as a result of the
prior discrimiration.

QUESTION: Where do you find that?

MR. SHERWOOD: W2 Eini that only in the
legislative history'of the statute where there is --
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QUESTION: You think that restricts 706(g) sc
that you couldn®t require the discharge of ‘
non-minoritics tc hirz minorities to achieve a certain
goal?

HR. SHERWOOD: That is what Congress in
enacting the statute --

QUESTICN: You think Congress intended not to

"petmit thate

MR. SHERWOOD: That is what I understocod
Congress to =-- |

QQESTION; Based on the iegislativé historye.

MR. SHERWOOD: Based on the legislative
historye I don®t see anything in the statute itself
that says thate.

QUESTION: Whose statements 4o you rely on?
Are they stated in yosuc brci=f?

¥R. SHERWOCDs I believe we may have mentioned
it in our brief. What comes to mind is Senator Clark
and Case’s memorandum which refers to when the statute =--

QUESTIONs: D> yoa thiak that is fairly
authoritative?

KR. SHERWOOD: It is 2ne of the authorities‘
that is important. All I am saving with respect to
that, howéva“, is that it says that we are giving a
one-year delay beforz the statute comes into effect, and
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it makes reference to the fact that the statute is
prospactiva, but thoc2 is nothing in thes language of fhe
statute itselr that reguircs -- that says that one cogld
not hire or discharge individuals who were hired because
of discriminatione.

QUESTION: Mr. Sherwood, do you think your
view of 706(g} has been true evar since 1964, or 1o you
think it was enacted in 19727

HR. SHERWOOD: WNo, I believe it has been true
since 1964,

QUESTIONs So> you 1on°t rely on anything that
happened in &972 as having broadened the relief that --
of the kind you are talking azboite.

MR. SHERROODs Well, certainly the 1972
amendmen'; has broadened Section 705(3). There is no
gquestion about thate.

QUESTIONs @211, by its terms, yes.

MR. SHER®WOOD: ©Ty its terms, but it was not
necessa.y for the Congress iix 1972 t3 broadien the
statute as it did in order for courts to award the kind
of reliazf that we ar2 talkiny about her2.

QUESTIONs So then you discount a good deal of
vhat your apbonents cite as legislative history t> the
1964 Act, the statements hy Congressman Seller and
people like that that we are not authorizing quoas, and
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we are not having any of that sort of thing.

NR. SHERWDOD: Congress in those statements
vere referring to aand giving assurancer (o individuals
wvho believe that this statuts if enactel would rejaire
employers across the nation to achleve or maintain
racial baiance., That is what thase statements --

QUESTIONs Well, some of them referred to
courts osriering this so>rt of thing as 1 kind cf relief,
I thinke.

¥R. SHERWOOD: Indeed, courts can’t enter an
order that wpuld maintain a racial balance, and the
reason for that is that once the court has remedied
discrimination, and it may iaclude the use of =-- in
getting to full compliance, that may include the use cf
goals and other rac2 sdo>nssious means. Having dcne that,
and having £fully remedied discriminatior, a2 court order
could not then go on and require that the employer
maintain any particu’.acr racial balanze.

QUESTIUNs Because that would violate the
section itself, or bscause it Jjust would b2 an
exaorbitant remedy, or both?

MR. SHERWODD: B=2ci:usa it would no long=sr be
‘temedial at that point. But there is no specific vords
in Section 706(g) that say 2 court may not maintain --

QUESTIGN: So you think the limits cf 706(g).,
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you think at least we must refer to the legislative
histocy far'guidanca?

HR. SHERWCODs I think you don't have to look
to the legislative history for the purposes of this
case. We can decide this case on the basis of the rlain
meaning of the statate itselfe. Tharz is no need to lumX
to the legislative history for any of the issues that
are before us here.

In some other factaal contaxts, perhaps thefé
may be some need to look at the legislative history., but
given this particular case a3ad its facts, I think the

plain meaning of the statute itself is =211 that is

required. And indeed if one looks at the decisions of

the Courts of RAppeals and th2 consistent ac<iors 5f the
federal agencies that are responsible “or enfcrcing
Title 7, following ta2 enactament of the 1964 Act, you
would see that those agencies and those courts recognize
that tha courts hai the power that T suggest that it
llas.

Indeed, in 1972, when Congress vwas amending
the lag, it recogniz21 that the courts alraaly hai those
powers, and that appears quite clearly in comments from
Senator Javits and others.

QUESTIONs: Yhen you say had those powers
specifizally, what powers?
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¥R. SHERWOOD: The poder to order whatever
relief realistically would work in order toc remedy
completzly the identified discrimination that hadl been
fcund.

QUESTIONe dell, except dlscharging
non-minorities, or what?

4¥R. SHEBKOOD: With respect to discharging
non-minorities, again -~

QUESTION: Where do you get that limit on
706(g)?

¥R. SHERWOOD: It has =~ it comes out of -~
the only place that I see is in the legislative histcry
of *he °64 Act.

QUESTION: All right.

4R. SHEERWOODs But not in Section 706(g)
itself. What Congress did in 1964 is recognize the
broad eguitable powers of District Courts te order
#hatever relief would work, 2nd the District Cour:s
following 1964 h-.ve found that in order to fully remedy
discrimination, it w2s necessacy t> hava2 in appropriate
cases the kinds of remedies that may extend to
individuals who are not already the proven victims of
discrizination.

Certainly the District Court’s =- whether the
District Court orders race-conscious remedies in 2 given
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case, d2pends on th= particalar facts, anil guestisns,
considerations that woul& go intc that determination
shoull incluie wﬁether or not other means that are

available to the District Court would be effective to

carry out that purpose.

Questions reyarding whether or not -- how long

== the duration of the program. Certainly once the
discrimination is rzazdiied completely, there is no need
to continue to use those specific race-conscicus means.
And so in that sense the program would necessarily be
temporalye

The end goal should be properly fixed, and a
way of jetermining that is s=einyg what condition this
particular, in this case, this particular union would
have been in absent discrimination. One would have
expectad in this éase that the non-whit2 membership of
this union would be somewhere around 29 rercent had it
not been guilty of 1iszriminition.

QUESTIONs Did the union draw its membership
only from New York City?

HR. SHERWOOD: Principallye. .

QUESTIORs But not only?

YR. SHERWOOD: But nct only. Some of its
members did live outsiie New York City. That question
was raised in the very first appeal in this case as to

iz
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the appropriate scope of the -- the appropriate
dimension® or scope 2f tha labor markete

I should puint out that no issues have been
raised with resgect to that particular question, the
scope of the labor nrackat on this appeal. It is a
matter that was raised and resolved a decade ago, and no
petition for writ of ca2rticr:ri was sought at that
tipme.

Of course, the degree of flexibility that '
should go into the fashioniany of any pacticular plan is
a matter that ought to be considered as well. I think
the District Court did precisely that in this casee.

And £inally, the incidental effects that the
program may have on others should be considered. ¥What
the District Court 1il1 in this case was to require that
the union maintain an apprenticeship program of adeguate
size, realistically fixed in terms of the availability
of wofk within the industry so that there would be a
s:ream of minorities and non-minorities entering into
full menbership in taz unions

It is that prohlem, the problem of
constricting the size of the apprenticeship progranm
itself, that has been a repeated problem in this casee.

QUESTION: Nre. Sherwood, on Page 14 of the
petitioner®s brief, in their summary of argument, they
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say that they are complaining about the geographical
areae.

MR SHIRROOD: Thay are sayingy that now. All
I am saying, Justice Rehnguist, is that they did not
complain about that in the Court of App2als. That is
something --

QUESTION: They complained about it once in
the Court of Appeals. And this is the same case that
otiginally raisei it. It is now here on certiorari. We
are certainly not bound by what the Court of Appeals ’
said.

MR. SHERWOOD:z They raised it -- are you
referring to when they raised it ten years ago?

QUESTION: Yas.

¥BR. SHERWOOD: Certainly they raised it --

QUESTION: There is no law of the che that
binds this Court. .

MR. STEBRWOOD: We are not suggesting that law
of the2 case applies ha:e.v What we say ipplies here with
respect to that issu2 is res Jjudicata.

QUESTION: There has never been a final
Judgment in this case, so it can®t possibly be res
Judicata.

HR. SHERWOODs Th=2ce certalnly has been a
final judgment.

gy
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QUESTION: Is this not the same case that vas
litigated ten years ags?

KR. SHERWOOD: Yes. this is the same --

QUESTION: Then it is not res Jjuilizata.

ﬁRa SHER¥OOD: As I understand the principle
of res judicata, once a case has been tried, and tried
to judgment, and there has been the opportunity to
appeal, and the 90 days that one gets in order to seek
certiorari in this cases passes, that is =--

QUESTIONs Ace y>u saring these people never
took this issue to the Court of Appeals?

MR. SHERWOOD: Thay took it to the Court of
Appeals in 1976.

QUESTION: But this Court can revise any part

- of this ca:ie that came along if it was once taken t0 the

Court of Appeals.

HR. SHER®OOD: Hy understanding of res
judicata is that ons2 the tivne to appeal is over,
folloving a trial on the merits, that after the time to
appeal has expired, that is it, even if the court
continues to maintain Jjurisdiction over the case.

QUESTICKs Do you understand the difference?

HR. SHERW¥COO0Ds Fair enough. I see that my
time is upe.

CHIEF JUSTICE BURGERs Mr. Gold, you have four
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minutes remaining.
ORAL ARGUMENT OF HMARTIN R. GOLD, ESQ..,
OR BEHALF OF THE PETITICNERS ~ RFBUTTAL

MR. GOLDs Thank you, ¥re. Chief Justice.

One of the problems in this case is the fact
that I believe the Second Circuit has misunderstood the
difference between guotas and goals in the beginning cf
this case and even bafore.

The difference is set forth on Page 9, about 9
and 10 c¢f our reply brief. And it comes from an
authoritarian memorandum which was issued in 1973 by the
EEOC, the De?artment of Justice, the Civil Service
Commission, and the Jffice of Fa2deral Contract
Compliance. Those are the agencies which have federal
responsibility for 2afcrcing tha law in this area.

There are really three elements to the
difference. It is a gquota if it is a fixed number cor
percentage wvhich must be achievad, if that p=rcentage
most be achieved regardless of number of aprlicants or
econoniz cirzumstanzas, and Lif there are sanctions for
its failure to reach that percentage.

If, on the other hand, there is a numerical
objective, and it is precatory., it is subjact to chiange
vith experience and it is not subject to sanctions, then
it is a goal.
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Now, tha Second Circuit adopted a different
test in the Rios case in 1373. Their test doesn't look
at any of those criteria. Instead, it says -- it locks
at only one criterioa, ani that is, must the percesntage
of membership be maintained after it is attained. 1In
other woris, according to the Second Circuit, if there
is an order, as there was in this case, directing.a .
party to achieve numerical membership of X percéﬁt by a
specific date, that is a goil, says the Second Circuit.

If, on the other hand, .the order goes further,
and states that that parcentige must be thereafter
maintained at that level, then the Second Circuit says
that is a guocta. I suggest to you that that just is
plain wronge. That comnes fros tiae Rios>s z2asz2 in 1973, and
that is the rule that the Second Circuit was enforcirg
when it made that Jdiffarence in this case.

Now, the various circuits that have looked at
this issue all =aid, I Lelieve, I believs every one of
them says that quotas are no good nnd goals in certain
circumstances are permissible.

QUESTIONs W=21l, as I unierstind it, you would
be making your argument here on whether this -- even if
you ajr=zed that it wis a goal =-

BR. GOLDs I would, Your Honor.

JUESTION: =-- you e¢ould be miking the same
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706{qg) argument.

KR. GCLDs TI would, Your Honor, absolutely. I
don't think that I have to go that far in this case.

QUESTION: Well, you maye.

¥R. GOLDs Perhaps I maye And I don't think
that 3oals are very jood, 2ither. And I don®t think
that they ares permitted under 706(g), and they have got
some problems. They have got two very specific
probleas. One is, tha2y tendl to degen=rate into guotas
if they are enforced that way, and second is, the basic
assumption for them se2ms ts me to bs fiallacicus.

Thé assumption is that if you have a work
force with 29 percent of a certain background person,
that in the absence of discrimianation; that same
percentage of those people is going to gravitate to each
oc:upation; anl that just is contrary to human
experience. That is not the way that pecple line
themselves up.

Now, one sther poiat that I woulil like to
make, ¥r. Sherwcod --

QUESTION: The on2 point that vorries me is,
this vhole guestion of goals was established in a case
that you iiin*t bring up here.

¥R, GOLD:s But we didn°t brinc it?

QUESTION: Yes.

LY.}
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LT 1 MR. GOLD: Th2 issaue was -~

2 QUESTION: You left it in the Court of
3|| Appeals, didn't you?
. 4 ¥R. GOLDs The issue of goals and quotas?
5 QUESTION: Yes.
6 MR. GOLD: Tae Szzond Cirsuit, whizh --
7 QUESTION: You didn’'t apply for cert, did yocu?
8 ¥R. GOLD: We didn’t apply for cert in that --
9 QUESTIOR: Hhy?
10 MR. GOLD: I wasn®t representing this party at

1 || that tima, Your Honor, but I think the reason that
12 j| people don’'t ask for cert is because they want to live

13 without litigation if it is possible rather than go on

i,
Y
;‘."

14 || endlessly if it provas to be necessarye.

15 QUESTION: And lavwyers are expensive.

16 MR- GOLD:z Yes. xhank you. I se2 ay tiame is
17| upe.

18 CHIEF JUSTICE BURGER: Thank you, gentlemen.

19 The case is submitted.
20 . (Hhereupon, at 1e47 o°clock p.m., the case in

21 the above-entitled mattef vas submitted.)

23
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