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Th~le City° of B iringhamI 1 , A" lTam subm1Tits lbis b)T ief .\mT1i( us

Cuiriae puirsuant to U united States Supr eme m( t 111  , .

Interest of the Aimicus Curiae

Thec C:ity lf Birminlghan is uitsuially lvil qualifiedI o ss(5es

tlC arulmTCenlts pre)(selted inl thes (cOI5(olidtedI ( ases. Bin n11in2e

1amiT's Iistr)y\ in racial mauT.terss i regettale and we ll known.

Futeits awakeingP to its ob1igationfls olf non-disi intionC

was roll)ugh" t about only through prodd1ingt by the Itlel 2Co

e rimeTCn1t anti 1 e xtensive itigationlti. Rcently. I1oweer, liirv

mlliinghamil has imdCe p)rlCss in hlg1ingu ful bot rial attitudC's

and stratif.ied m iuniciip1alnploynlt pa }tterCnIs. I his prt ies,

inT par.lt, is alttributed to the sulccessil iml>emen'1tal to o f al-

firlalti\e C tiOm goai(ils iIn empII}Jh) loluent. Iost i 1potant iftly. the
(ity of liininighamIi has detinlilIed that it ealli er gtigin

a((epanc( Ce of adff1 irai ive a(ction 1°was il a edt Ct IpteSni sm.

IIrou.gh thev gr(owVing2 represenltatiot aii olll segmems o1)f 50)t iety

ill its munlllilpiipal deprltlmnIlts, tlosC tdepartm1ts - espe(ialh

fiTe d polie - are better able t Cee ntdl pItCt all citi/cib

oIf B irlminghaLI in1 er ne 1CiglhO d1a(1o adT conntI ity iin th

( 1 tfi".

BiningtiInI , like ClevClan(I, algreed in a cons1ietiHuasly-

(otistrulcIted I oIsenit de(c ( hCreint11Cr rCeeeT t) as "Il-

mhingh1am IDcree" and "C)C l Ieveian I Ie ceC. reCSpeCt tip hia tl aIC

adfl enider-(1s15cious ali ilat i°e at tionIi tlc'iiglCi toi relleCsh thle

piCious e1 1 f0l cfets o f i)ast IiscrilialtiolIn aga inlst blakt amu1T

mIcInen. like the Cleeland ID° e, the linninhann ( cIecC

has bpeen (IhIll ;e byX wh t( ite iI ipal CpIlo ees A\ h, to a

d1Cere. a1c the crCltain lenfiCiaries olf thC (itys past disa imi-

Iatory poli cis. Unlike tlC ClAeeland actin, howeTe, w. eleCC

all pTlaiItifls are p1ivate partiCs, the Birmingha j Tm litig2ation) ih tt

rslltci iln thel alop1tin)1T of" the Birmingham1i11l 1)ece( C wts

)rouiht )y thC UiteI States as weli as )y pri\ate part ies.

\oreovCr, the J ustiCC I)ceDpatiCt tolL iC ok th iCeatd in torging the

goal: remdies inl the BirminIham Dete Despite tis earlier

role, hlove'r, tl ULnitei States 1ow)\ is ani are2 tssi\e Ct ilot ate
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1ii 1eveise-discrillinatioI litigationi (ollateraliy aattc'.kinl ell-

p mlnent dec isions required b y the r deVY ( Ic ree it (°constr1u(cted.

In 197 1. severia] blAac ks and an area N AA(CP chapi~ter brought
elo)Iymebnt ditsr I imination Iclawstlls against the Jefterstm

Co(unllty P"eI rsluIel Bar1(1 (the loc al ( i\ il Sen itce s\ stein) andi

the Cit of BirigIlhaml till(ii I Titlet V II of ti the ( iil Rights
\Att Of 196t1 asa. lene.Sbql(uenl. "l )se (nll Ix, th e Departmient (

J ustic e also) tileI a Title N II pattern andI prati( e act iton against

the C.:ity, otr nllticip1alitijes, ai other tvwernienital entities

calringL tlim with pervasive e rac('e and( sex discr 11imiati in 111
elployIcnt. T'he (ases X\ weIe (011solidte( in federal (istrict

u (r11t in Biringn t ()xh er the cu rse of ap r)imel sie en

y ears. Soei issues -- im-11 ving- applicalt t eating' for cut r 1l' el
plice and1 lire jobs -l were tried to '01cd usion: Oth¢er iu's

were ext ensiv ely p~rep aredi fori lit igatio n.
Prior to settle meit of the ac(tintls, Somc of the issues petajin-

111 to mun011 ic. ipial 'lij}iOymnl)t e'e lC itilate"(d in twnO septar ate

tI ials. In 1 977 th Ie trial cort ruled tha ct tests used to si cen

andt.1 aInk ai ci( alts for empjlloymnent as pol it e of fitiers :nnl fire-
Iig,. hters d.iiscrimiu natedj(I against )licks. I Tat decisin was af-

f"irm1ed On appeal. Iuley Branrch of thr .. .C.'. a. e ( iet.,

til F.2d 812 ' t (Cr.) , e(',/ iCleel, 119 U .S. 10Gi ( l 9801 .

Inl a setc ond tr ial in 1 79, other emploC meat te. ts, ltlulifi(a-

tioms and piatlites were hal(lenged.inal. lllx waitl t1 tu t ix e

pariAcipa'tioin of th1e D)epartment ol justice. all parties - the
City, the IDep a rtllellt of Jtice , an t he piiate plaitii -l

eniiter edA jitt) i1ntonegtiltions5 to Se ttle th¢ie l'awsuiits. Prir Ii' tot an

11n)iouncemlielt ol the d1Iec(isioni of the. 1979 trial. negt tatio .ns

el (Il a Co(urit-ap proved consent decree., sined b the piviate

plaintiffs. by the Cyf iminghltaml. ani bl ih.'e )epn t
)f Jutlsti(ce. wli(h1 b~cmllle effective oin AugluIIst 21. 1981.

s its ly nhpin, the Birnungham Dec ree .inc ldes an alira 0-

ti e a. tiol )1ogrmam whose long-term goal was to ahlieve a mu-

n icipal worlk byorce whose percentages of wlites. blacks and

womnll were in reaisonable prpoI)rltion to tihe° )eC celtaiges ot

those '.grou ips in the labor force of Jeltcrson ointy. Ih e de-
c'ee also prox ides imtelim goals that enilco1alged thle City t(



hiire and proIote lnalifiel )la('ks anfl w1cn, where available.

to City° jobs at rates that range from fiftecen percent (15) )t«
th irty percent (30c ) annually for women and that range from

thi y-th-ree percent (33%) to fifty percent ( 5)O' annually
fcr blacks. For the past four years. thle City has copii)liedI with

the consent lecree goals to thme extent that persons qualified
for hiin or promotion werC availTle. Bec cause the Birini'-
ham 1)ecree had goaif ls - and not quotas - the C :ity w" as nevc r
ouiopelled to hire any particular ilnliv idual wih) was i)t luali-

fied for his o' her position.
More\ er, the Birmingham I)ecree contained a provision to

innnunize'" the City from liability in subsequent discrimina-
tio)n claims brought 1) passed-over employees for the Cit°'s
failure, inter?' alia, to promote anm emplfye't pursuant t) the
af firmative act ion goals. That provision, il )aragraph 2, stated1:
"Nothing hirein shall be interpreted as re' urng the City to

hire unnecessary personnel, or to h1irCe, transfer., or promote a

person who is not qualified, or to h1ire, transfer, or promote a

less-qualified person, in preiference to a person who is demon-

strably) betterr qualified basel upon tI resul ts of a j)l-related
selection procedure." (emnlasis addllel . iis prov isicn al-
lowed theI City the flexibility to dcclinTe to hire or promote an
individual, even though that individual might ot herwise be a
candidate forer hire or promotion under the lirminghani Decree.

Finally, paragraph 3 of' the Birmingham Decree r)iovidedi
that "the parties hecreto agree that they shall inlividlually and

ointly lefendi the law'fu less )f such reme dial Inmeasures in the

event of challenge bmy any other )arty to this litigation, or i

any otIe r perscm or party who may seek to chal lenge such
remedial measures through intervention or °ollateral attack."
In short, the City understood that the consent decree prox aided
redress for past liscrininatiI, proted ted thle inrillcipal trea-

sury from tentt ially atastrophic liability, allowed the City to
maintain (qualified employees consisteit with thle local civil
service law, and required all parties to defend the decree so
that, among other things, the City would noc)t have to ex)endl

taxpayer dol lars on legal fees for the defense of em ploy'mnent

3
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li a I bru;ight ani three \car

Stid hX enltr H o( Honsent dec reet,
lir°I i) Cx V~t' ( )l 111 (lI A Lv~c

liini ngham lLlli D )iree, and ilirmn

t hit eicre Ce u iII1lAix'I Iila dieji ixed

tillitis. it to Ih sIpiise

lIep1taranent'il inte1 indeedd ini ii(gnt

iduails iand t h1i~alenged the Csitv.

mi.ingh 4dd am Det itee . Inl Dec ember c

eCe sCears oi litaigatiol, the

ars t() (ntstlc t tive ie.

irst su 11it a gisl't l iiri i Ing un

s aiftet that Iitig4altion wtas set-

whites hlio) (chargle(I that the

tIlmi f epJiH lienIt opptir-

{ls suppon~l Hf th wChite' indti-

itillel tio f 1 the liir-

f 19.~>, after a fiull trial in
t wo t noiI liida tt aio i nsJicI tadiingli r toxc of1 the (it ' s tlepart

Tents. the disNt it t oit eiet td(( tOC 0 li ti o x CeCise (distr1.imi-

1atii i , iH/ , lrl r aliat, that iltho~ih Pho1im ilhamdll olsii-

eI(id rat( c and se\ in rIrdl>tions, it (did so pursom itiii toA a, vaid

(c 'Ilt t de rPee. I H 1+ i 1r fid] Yll U "/fll P(' \' " I)"ixr i H l H U I itioHl A IiH-

pbgwrH/ Ipiiztuivon, C:S 1-P-09E( -S o.lIlDi. . 20. 198 .

In i1phohling12 the laifulinesN of the HNConsem teo iee, the distritt

conii olloed the lex enth Citnuit Court oI App;els' prece-
demiilt wxtIi I ilhu hhl( O dlt e-conviou (m.dies ti bil Ienelit ir-

sn s i o lt Slw},0PA 1) It \t b itCtims n (ldic rim iald tinl, wxhen tile rem ie-

dies r C not iltpo osed ul(I cum i sloitancies th it exjisted in

Jlb H2le0uh Imal 'H inn No. 17.5/ ". .Shtat/ 104 S. Ct. 2,(76
I984 I andi oitherwise comport wi Xith th iutidlc it e prVHided iii

;ledr SteeC lwoker v. I ebrc , Ii1 ' .S. 19: (1979). Pa hYdre

° P'~ rwo/r . 767 I°.'t F . : I I5 I lt C ir . I98) .

The reoihls HI the hljiilri and prmot I ion goatls itn the Pir-

mtinhami IDeret are clt art. The City oi iiminh;l1nn is linaill
Itegillliing to haie a mipl iihti xx wrk force, pait hicnyia I a p:olohit e

(Wee i ud lire dlepartulent, that 1eflects lildin illiani \ lulti-

raCial iiutllityit. This tCI(r e titn o BirmiititC2iinhn pilurlisll

2i\ C o II lniitil I eplnuanlt entN a mntlt t h leedecI holniiliaiity withl

thle (itomslhl, sitaitd andt experiee11t 's that itC' in th< Oilrious

onunlilltieN in l iinninhilXami. and allows thet Citx HIo liinh

hat Cto ili t thle 1q ality of <elii \ CS that a le iit essIia nto sei e
thC enitlie << n nItyX. Vori example, the lihlnlillghamN Police

I

"d1 di l iinaion lat"su°its,

° t\ IBG etIti ) uat It<)se

' In 1 t n ga ven G.ail i



Departinent (ii mretly hasi abouttt (one :md a halh linees uInK

Ilac ks emp1j3loit°ed than at thi e tillt' tt the °lie a i4 the I i "6

Thie nulbeihr ni blhat k polio e r g e~lnns ha int o she m/

in IW rI ti IX itweny-foir ii 1 bSEt. Ihe Iue ah bi k plk I it

lICtIean1ats Ihas imrasdt'(1 I3romi : rr to thlec'. Ih 1m¢h et

1,lack J:1 ite fapst udhi l f l S11 itCl I Ir n rt')i t t : D cit' 1 Ia ¢ sCl lit

tc'I the~ Bimingham t~t File II st mue Servc i )Oe. ii the n be el

Ite it th Ir Co Iis of thlil mi ng a m( t)f ( 1f_"; i he p> C twe It hr

,¢t ar 1 ow t ie lietenant 3s andC one~t Capta din who~r inet bhu s k..

\m thec thnite of the det. iee, theleC ~ were no hhuI ks iph med. ahmAe

the Cta\ ltsiel anIik of irceigh t er.

Ihe in CItw periceInt (2A) bilatIK r 1 tetiesetaitint in the lhtj -

3niinhliai Police Deparnleilt and thlie t wel e t p1< t I'h
b ta k vepresentai1Ltionl in the Binni anamt FiC \ Rt stue Set ix

emain modest percent tges for a ityvi ~'; whose pop uin en ceu

liP', p)CYeit (50 ) blat k. Biut elIn those 9Inudl fait etpimt°

lilent advallle(C aie aliniost entIrel\ aiim l°iable' It) thei¢ t'iIanh
31nIt (oaI1lS alitd tlimetables whit h the BiIlll'idnhan i. e? di

ICe ts the Ciy of Bimni ghtamIt to fIIow.
'Ihe iues in e theref le.tait~lirteI KC'4 lie. ihilelte, of \ ital

interest to the (it of Bii ainnihnn for a ar°ien l leat sns.

Iirs, this Caur's r iling may ai feet anx appeal Ike3 in t he

I~iI inningh. Iam Reverse I)iscatriination I liiititn as well. as II-
fet t the tunttome1 of three othi~ e reest' disehnuination a ns

estch1l in tfrom the consent deu( ee protliol ns noA pteninm
against tlle (lit\ of Bi lliingllan. Se oncd, this ( omii al tiihiti

will deten ine wh'Iiethier the Bflnh irminhamn Drti lec. si ned i

Birm iinhatn withI the inltenut of pungtl beh ind it the nnn
X cars a discriminatory~ emptloymienit pratt es of in ti it theI

onut' entIIC3i( e's of those pratt tiures, antdt of eidin, intnIit iih

litigationl, w ill in aet Iave tllose inttendtieti ef° hi Thi nth. thl

(ourt's rtliling wvill send(1 aI 11¢1 much°nieded IsIsagei2 to t laute

otiurts aid to all potmt aiallit.s It hiinile Iia .9andI eCiihuan

lInGa the ciniitinueid Xiibiity( Af alintise at Miln ui5cnt

inl 01out decrees.
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Birm11inghm i111s recent e pei iem e lit ig atllng rev er se isci11i-

nattiol claimlls bo)tug it by V white plilitilfs ani by th )epat-
ment of Jtstice cmpels the Cit to i1dcicate to this Counrt that

tle argum enits presented in the bricfs ofI the U. nit ed States and

the I( 1 ual Emnpilyment ( opportunityy Cominfnssion reflect a po-
litia b1ias that is contrary to the long2c-heild positions of these

enit ities andi that d)es n )t repiesent CotlngressionIal intent. The
City of Birminghami has b eenlr betraN (Ied nut only by a Justice
i)epartmen t whose phIiilos )pyl has changed over the past five

\ ears. hut by a Juostice ID)epartmnent that consistently refused toA
ablide l its seli-ilmlpo)ced alld co ui rt-approv c1 obligatiols iii t he

Birmingh am D~eree.

Ini the I3i nha Ir/ (ini RerSe Dhisr>iito1 n flU Lit.jJI igio, the

uist ice )e )artmnent presented arIIments thIat were abtiguou( )ts,

)er)lcxin, and at tines. diretly contrary tu arguments that
It hadU earlier pr resented in the original B1irmngham Decree

litigttion. Acco rdingly, th ie argumnen ts of the EE()( ( prVesentedI

ll its behalf by the D department of Justice ini .SheI A tr al
I rhers/'( -. Noc. 8-1 ti()6) are oll)t dutte the tlefereio e nurmalIl ac-

corded ini1terpre1 tat ion)Hs by governmental b)dies uf statutes they

aulminister and enfore . ashvi lle Gs(7 Co. v. SatI, 411 U1 5.
13 l. 112 n. 4 (1977 ") ; (enral Electric Co. v. Cill-rt, 42II' .S.

125. 143 (1976 . The similar argumiients of the I Uitc States.

A i u (C r2ia in anguards of Clcrlam, Nu. 84-1 999 Cals

inesentel by thc i)epartmncnt of Justice), are nut onil entitled
to to (d eeencc, b)ut are patently susp ,ect inasm utc h as they rep-

resen_$t rcoIplete a)alidonen nt of tIe pusitionls historically ad-

t anced by the department.

SUIARY OF THlE ARGUMENT

TIhe United States )epartnment fI Jlist ice had for y ears aolx -

cated aii obtained Conirt-ordCreci race-conscio)us and gendeIcr-
consciots remIted iies in ciil Aoyiren t discrilination 1 itigation.

T Dlepartnien t sought, athtiretd alni o)tainedI su1ch a decree

in Iitigfat ion with 9mic us , the City of B itrmn igham, as well as
w itli other trisditctions anid priv ate emloylu\er s across the cotin-



7

m\. Ihe D epairtmiemt h4 consistenlth c)n tendledi in these ac-

tions that suc11 Ce ies ar 1.n1 tful 1s w\ ell ia nce (ary to (i ee<
tuate the prtiposes of Title i 1I.

The gov erinment made the sunne argiuments in su p port ni the
lawuilness dl1(l need fo m1 ino11 rit° 4coniiou 111lls al4 ti this I I nner-

ei Coaur t whenl the < ase of ( nieel treh°/o4r° (o a icia .a

IIeber. 11:1 I .S. 19:; (I979, was before this ou(;r. In11 dflend-

in the lawi ulness ofI such remedies. the g ox eunnenit expre ssi\

contendled th at g2(oals mayI benief it an cntire <liss, s oe ofvl wose

miembrcIs wveie v ic tims' of dlisriinaiitio vn ithcot being limited
Solely to) the actul vic jtims.

he government's hoistorica po}sition1 ini suppmt~l ofl the verve
k ids of goats containedid in the dler iees now1 bel or e thois. Court,

1not its rcenl1t abado1tin11n11t of thalt p)s)'itiVon, is etlittiedt to) cion-

soierable dteference. i\as/wille Ga( C io. . .a/ :Ii 1'. 1:id

12 n. I (1977 . Iieced, tlhe history al poition is the lealh

C )e1 cOt t .

Re 111(1 gCenderti Coslc(lius remedies on net e u541 to efftee

1tuate the goals (If TIite 'II. So h iemnedlies le lot unfair to

nonii-minoli cities e' eni ii theen l felt ndividuailnlts not slhow\ n to

lave l)eell Sictims1 it (15ticrii1 hnin. Guoidanc e )l mx ided bx

a3s ures that 1o)1-minor)itiis dolo lnot unfair be locar tile bmdilens of

tlle aft irillatix e actioll goats hoe;t nse sililli21 g Als are arlme l ol ir

il pos)O ed1 b\ tlle low) el on i ts onii 1)terxo isidtrin t11(e need

0(11 the i ealS, their impaclit )1 no1-iiilo 1itie. 4ll( ete 1ele-

Sant factors.

TIlle exJ)eiienc.e Of the ij iii deniostrates that the 0075go

<(oi taine1 in its ol nsent dter ece were necessml to a chies e m1eaI-

iingf.~l empijloymilent opp~ort unitiles Ior mltiorities ini ILiini2

ham, Alabama14. 110 t/' exper 1 int e fIas also deml1osltr°ted th at

this acthier Oleent hi& ,,ort ori( tredl at I the expense of nioni i-minor)i-

ities. Finally, the experiemo. e <>f Aiw s dlemonostrates the ;rl

1ial neced for ani emliploer, pat tiinlaril a 1uu1ifl iplxi eplov)Xer

with scae11 la11ds5, i he abi e to settle emlllj)oymiilenlt discrminani.-

I ion litigationi onl a basis that is lair to its emloo\t ees, iiniilorities

111d 31111non 0i1ities1 ake andiI alsO 00n1 a1 basis that i lies es the
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emp i loe ofi becing foced° to paticipate ins pro tractedc awtl en

pensive~t litigtiontl). I°The rConsent dcre igned by~ r 1mItrir o and

by the City C le iihd are suh decrees and ,li1. alogl wl , xlit.h the

de(tV a] irii~ seitd tipon the Sheet etid Wl workers a after liti .at ion

are autoi iied by Title VII.

ARGUMENT

. The United States Depar'timienit of Jutice Had For
Years Ad vocait ed Coir t-Orderd Race-Coiscious
Reniwdies As L fil and Necessary

A. Tb he U i t Jtates :dvomiUed and~ ()btainedH Iare-

Comeio RJmedie in~ LU )itiio zeith Birin-:.Ihm and the Jridtin :y rl ,.l r f len the ~i f Counryf-

T le Depxtmneni of Justic e sougt,. authored1 andI obItainedi l
jin c l Iinningh trnn's C i tiga tin a constiit dec e c~t ainingl r>I n-el

ll I~flli~ie~li llt; ll'11 el f~i t ( I eeC (Cilifttlilli W l C~

til(l 2('iIlrc -L a liC~l l U ~ti } >)(t'~,° xi icli1I itc >iiiiilii te) } U\ ICi hlS (if.

decres lbeforie this Court which are eingC~i attattked.
Ihei Billiing2hmlii Decre ttcolmtains g2end(Ier speciic ii hiring and

promt io11 21(als thatt peniiit .at indeed (om peL B Lirmiiingihami

t) hiC ani prooli te quiliiCd liilitirites in! re1 telenict e to quali-

ied1 } Anoln-mlIinor Jities. IorV tx npie, teiE intter iii relief prV ided

in theIC lifiiinllmlii Deee( rtslhii Ci te (AIto t ill 5

cer tain a aniet in lie poUh C Aite aIn ire ie)airtiieits with black

whot, arte quilaif ied and are alilaled 1or plromtiVonl and t( r1 -

molIIte" qutlalili ei bla to( StlbsquCtjtt \nalncies1& iii higher lIeci

pos)Nitionsli at tw sit e the peceita.ige ol blacks in the pos)itiois f1rom11

\Vhi( i ])rul~tOlCatlls aire traditioldlylv ililIe.' X\Iile tlle lde( re

doesi not ompel'} I~tliminghami to hfire or promolltt°elan unqll(i-

lied (rl less (dltiiledi limillority ill r)lCiEeifCen to a }ejis)11 woti is
"dmtontsiitrilel\ a-etert qtialifiedh lbased ol tbe resubis of a obi

1 ehed eiCeletlioII pr(C edure'. it tdo es 111ot t herwise pelrilt li-

Ii 2hh r 1 ¢ In dlo t &. lae :nid 9 rati, ¢ nY pre-sc ribed hbr ki l flen p

h &2 A nI . I on n 2)1(11 I p an who is not qua ililledtiI. b or ) t lo j b , ti11 r
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mingham~ (o prefe a ual i field no-lirn ornit mexcr a qu alifidi.
but agutiably lcNs qiualilfiedI, miinmt its i n gl i0a so woulcr pr1'ecnit

Ilirmainamta~ froma mee°.ting pres jcrlibaed hair ing ma patinwtioall

latiose. the deL rc. tllel( lcone, CThtemtIplatesi tht It iln soel inl-

stanle s. mtin1oraities who haive nt.. been found10( toa be at tnal is-

tims of past dliscriminatint will be pr errel mxer whit es.

At the leaing held in Iylf1 to d1 yIeterm inc t e faiinew (f the

paloposel lirm inghall 1e nce. this altter was diietvl ad-

dressedc~c whena a the' dci care was 1 expl~laed a a requlirin~ atspwieren-at

tial treatment ofj qialified minorities mer mr qcadlificd

lnonli-mllinoritiesC, withounit any conldjition tha it the lsi pll aifi ied

minlorities he a t inal x 1htis? The ijmo ebinnet anlutivcably

repi esetced tis faturc of the ee.t(c° to l& 1awfunl. 4 WVheni the

deo rcc was ch allencd in Cm)n t b\ white emphn)r\ ecs of the (Ci'.

nli neeing Diepartlei. the Justirc( IeDeart lem li}ed, on

O cXtob 'er 12. 198'2 'i amotion t lismniss he t halen e or aler

tie' ly a mo0t110m f1 silallylal\ jldgmilenit ini laX r of ihe ( iC t oh
};a B1'inli'nhal dli( other dfclenllits. The Ju sdtt Ie )ear tin. nt

mainttined1 that the whlite pajintil action tonstitute (} an
imalpaellissile] ollateral alua1k ot the laxm falyfx eIiieed (nent lt

Icecs" enitecd into hx tile IinitedI States and the C:it of Biii-

mingllPhami and the Jelffcloni Count'. P'elsonilel oan. ['it ed

States' Mo{ tiol to D)jimiss or .Altclna atix ely i Motiol for >tulnlatmI

u1 r)'mt e .11 xal' d s qu llie plo n. in9 }itv I°1 °9b;o ltoa p9 Id an whv o is

elt.ct tion procedure."Q °In a91e 9ponse to,°1;I the dstria( 1)oun qustllJ gi d?( a aat .V >w thaningh 1na oul

hO))'wt. btwIe (ual iji bra1Vks and whin s h. th94 (.¢ a p 10 .j ) L od d:

\ mtt111oina4 tha botlIh thet. whites "und91 b 1 dat t, w oh q11 0ulified. ut

aI'tsuming",' . . . \ t w11ites were pe)& i ndI to be bet t , 1. :h< bla t,

were penei)0 d1 m ii all qu d. an99(I d (° weff atgubO (d abbo

lB uks to 1et Lur goP dal's. thlen9 w° woldi take h>m I.

u0ts't a. .i1981 haing Iat (A, I nit e 2"at a 5. / 9,on (Cemp s. N .

75 'IIPa tN.D. \1a. .\ug. li, 1h a ,, 7, dJD i i . t 1 l t. .
tll . It iIt° o2,o\ o199i 1t°!9I li(1 I !9 r (lt toa ! 1 aull '. ooo .

i be J the pr.n m9 Q °!8d 1( 'a 6plradtih s,'.tatedi: \5 t " 1o° l to th

o1e°1t that heY 1tw oi( tlt. (de otainI OtIl ai " 1ath h in1g gu iand p -

i1)ti .. ;9 1t t); alio Wo1i.t Ii. that !9O, 21"d8!( al) " 1Iw ul 1ha i110\

(o not u111afu\i lldist rbinL1 i1nt e aoaias't wthito'"., /J.. at ill.
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rin/on. Nu. CAS2-P-1852-S (N.1) .Ala. liled Oc t. 12, 1982)

(lter (C(Insolijdated( witl otlier actiolS. In re Birmig iiham Re-

7e~y.rw Diu rimination Ent|>loymen t°1 i t tion, sup rasr .

Io \ea1 latr. lower, I. the J usthie Department ml i(ale

kn(xwl its inltent1llil e nter d 1 Ctese dl s(Til iatiUon laXsnit

ag.ilnst the C eil l liilillnghainl as a pa;tx Ihilitilh. thereby

alillingi itsell w iti white pijite a plaiLntils who w ere cIhlalleni,-

ing2, the 111 (est jP7 U)ltluti lliS 111dde )Atl stlllt 1(1 tle affirmati e

a(tti)nl goals Uf the lil1iming haI1 I)ectree. Paradox iallyi 11mo-
eCer, diU smte its stated lintnti to intenel a1 a patly l)aiti

aind ( Ulto 5t 1I1Ulot ilns liiade pur~l 1lt ti) the dIeree's goualS,

tlle lltit e D)ejl luneit s ill \t)\\ ed tllat thle W lted StateS plallS

"Vi\o ro ulB. It deiul the validity )f tho i se C( onSe it D ee cees arnd

ti delend the V al idity oF any remnedi m easur es requiire'd by
t h ose C( Cne It De ee." H Iea ritn at 29 Weia v.1 rrno.

No. (-St-AR 21 l1i- and Zannia 4. Inintrn. No. Ci -AR-
218-S 2N.1). \la. Feb. 2>, 198 I Liter ( (OnSclidiated1 w\it hi Other

ations.1in le B irmtinghamUI Rlie \ Diriination Em/>(IlU\

to) }he )el])Icked LV thle Juice1 patle n I~Jt t l11tllli itin S 401.

(Oni Max 1. 1951 the Justi. e e1partmnenit liledl a h11iief1 LIn the

ining m hamn lexe5r(e d.illlifllati~ull tase that Jpl (Sl(lied a Imlst

i11n1ennons10115 i tiletttiuln oi the 'ials prm xide ini the (On-

scill (le(lee2(. Tlhe l)ritel stated that tlle goals alnd 1)(1(lefeeCes as

t) ill llil'ing(2 and '\ iii Lii l plolmh tiotil take i0(e inCt() AC ()lllit

olil l lit iltile1 Sill ith115, that is, W heni twyo ( ildl tes5 in

ex erV i es pe( t ((re e({nahl\ wxefIl g ta ii ed1. Nlenlo1ranlumllin of thle
Itlited States Ill 1e>ju°lse 1() 1 IOtttll1 o)f clliefelllalts Alltin tO l

anl ( y ( 110 o iillillilghill 1a1 tle Deellda -lli-iler\ elIlOS at 12-

1:1, In ir BininghamuT Revrwx DiarJiminmt/in Em|>los men

Liiiglarm, o;ra, filed M"ay 1, 1981). Ilhe Judti(e De part-
nliellt ad\ atetd that dthil ill a henling on uxl 1, 198), whlen

ii L red thlat "the de lee wottlo llitelnlate a tie)1ealer use

Ilif a e, lt; t la wb d in bet ' t. . .c ." L'C J n l\ ti 1,°I111' 1 a;pit CIi t I -

;.n te Bi ming ;ln t Re re Div rti ar ion i E C nplog ment Lil
at in. s pra
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After hearing of the tie-breaker theory of the c( sent decree
the listrict court suImarily reje ctctl the gov'ermnient's conten-
tion and reminded the Justice apartmentt th it the wo(ds o
the decree contain much bloade manlates. Mar 14, 1 984
H hearing at 23, In re 3irmu ingram Ree iscr )i :im in a!on Em.-

1oymn cut Litigation. Yet, despite the Justice Department's at
tempt to disavow the unambiguous text and only o gical mean-
ingy of the decree it had devised, and despite the U nitel Sta tes'
entry as a party plaintiff in the rcx erse liscr iminatio n ac t ion,
the Justice Depar tent advised the district court that "thc
U united States has every intention of vigrouitisly dlelenlilg the
Validlity of the Decree and of all the relief reqlired1 hr the
Decree"' and that "we have not taken one false step from that
connitment..." T he district court replied: That r is a mat-
ter- that obviously is debatlable°' Id. at 388

The only argu ale justification for t hc J ust ice Departcmt 's

attack on the consent decree in the hearing oif February 198 .
the motion of March 1 984, the May 1984 briif and the May
1 981 hearing would be that the J justice department'ss I lre to
defend the decree was justified by Sto //s . Yet, tiis Cor( t did
not render its decision in Sto /ts until June 12, 1 984. lo inths
after the Departnent's about-face. Moreover, none of the

courts of appeal prior to Sot o/ had rendered( any dlecisions that
i any way could have impugned the validity of the Biirning-

ham Decree's race and gender conscious goals, adli nn)fle of the
courts of appeal since ,Stolts has conlstrniel N/ot/. to inval late

such goals in consent decrees or even in litigated mat ters where
the goals do not abrogate 1ona fide selienio ity s stems.,

The Jutstice Iepartment's narrow and facile interpretat ion

of the Birmingham Dec ree evtscerates the lc(cree. as there are

rarely, and perhaps tn- er, occasions to select b between cgn HaNl

qlualifici candidates and, if the occasion should arise, it would
be so rare as to hare no meaningful impact on minority work-

force representation. The conclusion is inescapable thla t tile

g overlinent's present interpretation of the Birmingham Decree
has crol ed by way of hindsight toi be coiistent with the gov-

ernment's newspeak ' iew of affirmative action.



hLen no11w, aftter e ofII c Ut litigation. Ualter a toriil, ;amcl aiter a

judgmnenit for the City of Bianningham, the City remains co1-

fiused hv the Justie( D lepartmiaent's interpietation of parag~la) .

ci the Biimiiiiam I)e( lee. which a1 eqtlires the I)epartment to

fendr~a thet dlecreen~ agtant tcollateraal atta.ck. Th e Depi~artmen t's

c cltadictorX intervenlticni ll ehlf of we white plaiitiils cucapledc

w1ith1 its \ nical XOwV to (lefetl the (cI ree 2(1Yacling, tco the dic-

tates of pararaphi i still astonlish the City cf Birmaaingham. The
presem(121 \ iew Cis a pincii nationn ofl and con)isequienl t ly an abi:icatil(in

ofI the goVennnet'sln-time role in Set nn compliance with

Titie VII rugli2,h 2go als and timetales. Whll ile this new guox -

L ierteal policy\ [iarst strfatel ini the Bi mii inam at tionl )raior

t lie Vlol/s dleision, the gvcrcinmlient obv iotly has emrllIaIc cd

./(l/s a s a just if iati f01o1 - its act ionsl inl attemting to d(lisnian-

tie the <if ciuiillx- wruig th t Biriminamli I)eciree as well as do( )/enls

of similar eei cees piev iously sougt hlt, promoted 1n signed by

the go Ixernent ) TLhe amO I ernmet's broad inlterprIetation He(l

'al / is twi1jnstifiel. It doIles noI it r epiresen t U a clo Ib 1le rec11-

sider .1n icn cif statuiltcri or n (01111l1tiol Or of the inte1 t oflci Gcungress

wx hena Title V"II was eanactel, blut raItherf recprsenlts ncthaing2

mcre than thle politic al lhe 111toraica apolo gichI) cf the (tren lt

Justice e iD)epartmnent.

Thi is h ild len agend (Ia ofI the gco venlmen t - its plau to pa de

co Irts to adlolpt as law the I)epartmenit's alic nation of affir ma-

tiX& eU( tioln - is 1n1 ilielyle ap) 1emTCt fruomi the gverCI1-

maent's 1)ref s in1 tIcese pendlling c cases, bItt is abundantly cltar

lircaml ac ticls takeni hy the Lcm erinmelt in thie Bin uningh am Re-

\ erse )ist iliationti I iti2aticTi. In the Bini n hamiilU1 cases, the

.ox ciermnlienit vca\OciUtei anc obItainedci tha:e impl locsitionl of ge~neir

uand race-cns11 c ilus gcials. emleclies colsidere bly hall i parties and

the cccurit as plainly lawful, adi x ow ed to (lefendll the le cree

I bL Just.io:I lknnent hasins ited LII n 51 juisdit 10 tin ano' the

canc w hicht i me sulbj C to Ud iIem c a~tainincg raI and or cclu ndccc,; cc i ccI. ° )cc If°$l d . l '9 "u I d ) f'jic :I Q ". ccc c ct ic x nc c ¢¢ c tlxll r 1 a hI I

andcto h i te he di O-clle nsc u goaIb cci oh Nuc iiati
el \\ i iim~ Baalc l R1~ e cils o be \ntc late .\thrnueyc Gx ni c l. 99th i

on.,ht ae. 9i1 92 Iun Jiccl 1985.i

12
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against (ncilatelal atta:1ck. Later, with a chn in leadCi) in

the Jiistit . )ep )artm1eIt, the C)vernm1eilu led thC ai. tak on the

C C by p)I1fering1 al 1ow C ons:t111 n 11o(fl th ent II1iiiinIani

Dtee that ws )lainily C)nltrary t its e1quess X\ wooinI11' nal

~)t\rn tC) the parties' inteion s. MItreoei., the goleC\ liment s

lal row inteirprletationl eenhld tiot be ij ied as nec eat to l en-

der the decriee lawful e cept uInder a x ei\ hroICal read invl alI

5/1ls4. No) amitirt ofi appjieals. 1oCw eer. has \et elllrprIted 1SlCt/s

S() b~roadl\ as Wot tild1 lhe net essal\ Lo iix\alidate lt Il lfnil nini

I)e rete orI the decrees low leing challen°1eel h petitioners ini

tlese two (c)nlso)Iilattd ac tiolls.

Ini invitingQ tis Counrt t(Co acept its ni~nn)wV \ie ltl peCiIi
bile 1illeedies lilCIer Title VII and the I united Stal9 Coti>t-

tio n, t'he govx eInllent imljiid I su12jgests 1>h11hs present iltr

1pletatilCn oI the .,On11stitutiCol antId oCf (;0)11llreio)nlI inltelt is

th e IDeipl tmllnts IUloi-st aiCliing, illtere alItt i(ll. I I o ° ever. Vir

xeats amni as reCently as Aug.stlt 11)81 w eICn th i$ linninlg;an

De et was enteed, the jnstihe IDepartmnem at titel souilht.

C btiedl'CI aindI deCeel thle \ ery lecdies it na IaCtIs :neC

lllliid\\" lii.

Ihe lii lliltig l it2rita1till is s t 1 CCn ( d /(elu of i m1n

ac tiins aes ,C) the 1nalllii\ 1n11 wlchI tle ".2,acn'C(1inlt btallAdC

1':l aC~i I, C 1(115 1 QII 'It C ' ts C CL C lIfliC )StC' 11 $i I C tl"C' llC "\

bCrce this Comtii t. IndeeI. the (ixi Ri i ts C lnuissIon ii '

19)72 nedited the Ci\xil RighiIts DIiCijion elI the justite Depanil

inlll ICClKxjr 2 Ed ii bllli (Ci liti il~lted is tl-L\lIniits Ill die

(aes leCsultillg inl ''t I luCIlai d eecIsiCIls 55iliili thie iM.se

naiicltal ACtalS a11(i tlnletahiles As a r iei\ Voi j iA CV n

niation 191,2 (i \il Rilt (Tonlillissi()n RU)Mn i 2
TY 11. U

,._, t ni1aCllC S~la/r ?. InlC( Cl I 1
/(J1/ /mnah i( _1 2dC I CC

lth C1 1. 19711 . This historical $1Cle ofI the' am C\°en inenlt reIlec ts

thtC' 1inltCoin llint epretilnlll tha wnin Ilts llt dCeliemeI n

iiillll accortded a 2LC\ erilllelltal a12ellc cham edx wIth A te sia

ute's nICIc eeniC t. ea//C C ir a, 1,8. at 112 11. 1.
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B. The United States Adrocated Race-Conscious

Remn dies As Lawful and Necessary Before T i

Honoral le Court

Just as the United States, by waxy of hindsight, de scl ped a

constr ainied interpretation of the Birm aina Iecn1 which

difflerd from the go )vernlnents interpretatioJn at the time of
signing. the United States has recently levelopJed and is now

proposing to this Court a v iew f Title VII and of Congrres-

sional intent that differs from the position it previously took

in this Court.

Ini its brieff before this Court in U n ited Steelworkers of

. m e ica vc. I elber, 443 U.S. 193 (1979) , the government went

to great lengths to explain that race-conscious renmedlies are

lawfulii and necessary. While JIeler inlvolved1 a voluntary af-

firmative action plan, as opposed to one imposed by a c'ouirt or

with (court'S approve al. the gocerlnment in JIIelaer did not t on-

line its (lefense of affirmative action to such voluntary plans.

In 1979 the government represented to this Court:

Yet wo h ile the court of appeals acknowledged that an eI-

ploxyer can lawfully take race-conscious action to remedy
its pr ior discrimination, the court held tilat such action is
periissilie only in very limited circumstances: to justify
the r°ace(-consctiou actioni, according to tihe co utrt of' appeals,
the employer must prov e that it engaged in discrnimi:-
tion, and its remedlial action must be hilnitel to b>enefiting'
the particu lar victims of its discrim inatory conduct. In our
view , t/his staiidar is too narrow.

Brief for thle U united States and the Equal Employment Oppor-

tunitvy Connnission in U nitd Steelw'orkeris of A merica v.

i I'e/er, Jan. 0, 1 979) (hereinafter "U.S.A. E.E.O.C. IVeber

b riel) at 1 -17. (Emphasis alciec).
Because Kaiser's affirmative action plan was not inmple-

imented pursuant to a court decree, this Court in Ieber cldl

n(t alclress whether tle alirmative action plan which it held
to be lawful could hav e been lawflully imposed by a court.

Petitioners' argument that Section 703 (g) (of Title VII would

prevcnt a court from implementing a Ilelber-type afllfinatie
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action plan is contrary to the government pstion~ in Wber.
Ther e the government argued:

A court could have imposed such a rem I (as was adopted
1 K aiser] if, alter liuoatigion, it had fo'tml that Kaiser had

liscrilinlated against blacks. Th e legislaitix e histon)V of
Titlc VlI establishes that numerical race->coc0Il5ios efa-

sures, such as the riamimercy training p rrnn., wre con-
templated as appropriate relielfr cw.ourts to 2)r.nu if the
were necessary to remedy prov en discr iminat> n. .\nd evcn
without an admission or finding of dlis imintat iol. the
same programnI could liave beelnY incorporated ilto a ron-
sent (dcreeC in1 settlement of lit igat10n.

UI.S.A. E.E.O.C. T1 eber brief at 18-19.

Noting that C onlsent decrees "'commIIlnonl(1 contains affim nuatix e

action obligations, ild1111g goals and timetable' and that

the validity of such d(crees is "not underm iIed bn. dis' laiuimer s

of past discriminat ion, tie govermnllen t inIstecd in it s Webr
lrief that af firmative action - whether court-im sed or other-

i-, il eed- not b e conifinld to proen \ict ims of d mc 11-111
na tion:

[As in thme case of settl emnent areiememsh al ()nsent de(I-
cdrees, the court should nt) ilnist on c)flear pro of al vi l

tioil by the employer agaztinst the 1ani in idar pesms bene-
fitec by the altfirmiative ac tionlU prIogr"am.

It is true . . that tihe blacks seie cted hr the training p ro-
grais had not been identified as Vt timos of prior disc rimi

Ilatiol. . But class-wide nomnerical relics need not
always be limited to identifiahie (11ictims.

U.S.A. E.E.O.C. Wcber brief at 40, 52.

In I979, the government uidei stoocd Title VII's ledgislatie r

history as permitIting~ race-consciou)tis goals and SectionV 70(3 (g) as
not intenilded to 1 rolibit such remnedljes. Tihe gmx ernmienit ev

plaiied that the concern raised ibyr sone Co ngresnmen that the

Adct. wuld require th uise c of quoto systems led to assurances hr b
the Act's sponsors that the Act did not require eipioy ers to

maintain racially balanced work f" es. These asstirances, how-
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ever. "did no0t sugges Ct resti(11(1 tins i on emedics that c ould be

or dieri after 1 a finding of dlisciminlalionl." t .S.A. E.F.().C.

II euher brie at L29. Rathiir, Con grs csV intentdI tC pCC I I (r e iiai-

a. eim ierogatlie toS the fui¢( 111lest cxtegent po(issille, in theC ahII-

icile' of l iA r ilil/ttoll. As e\})lilaedI I)\ the 2()velHinlnt inl

I 97, "the last senltcf(e of Set ion 706 (Lb siply i stated that a
our0t ou1ld not order eliefi und1(er the atthmioiit\ o ft thet Act it

employers)\C'li took., action against eml(>hiyet(ls cC3 a> djlical1 ts ini

ro unds other thian those }rohibited byx the A 't" and "did not

inl anyA wa\ restrict the scope (it the rem ed1 ies [ h as ra e-

1nscious) 11 lill nle1ria goals] that 10l1 be ord 0 Ccterl fr the kinds
of liscr ilmtilatiot prohilited by the. Ac t. t'.S.A. E.IE.O.(C.

I'cher brief at 30-1.
The o vernmen's e extensive rex i ew of tliche ilie h istory

of thte 1972 alnhtln(Ilents to Title v\I Itld it to1 (oncludtle, in

I 979 that "[ajny doubltls that. Tithe Vll authorized the no of

alc-(conscioe us lirledies were put. to) est wx ithI ti e enlartinen t a

he Equal Emnipxlyment Opportunity Act of i 972 . . ." U.S. \.

E.E.O.C. TI'rf brief at :1. As noted by the lox bttmenIt. Con-

re s int I 1972 xwas aware of thle numnerots (orlt decisiolls oier-

ingr uphld iit nuerit al relief as a emiedy r iv x olations of

Title XII. ;ull expressive statedl it5 intent, inl the At t' sectionl-

bA-seC10ti11 anlalysis, to (ozntitne that (case hlawcx 1. C.S\. F.E.('.C.

ot 'ch r bief at - } . 17 CiiC tfl suh <ai lscs in 5th,. 7t

>th ani tth in ilits and -iting S. Rep. No. 92-11 Old Cong.

I t t li 7 . 1 971) : I l.R. Rep. No. 92-228 92dI Conl.

ht Ses. eat 8, 1 (1971): 11 Ctng. Rec. Ihii Il ii(. 716
t972))

Senator Ja \ its oipose a prpasedC atnlendlnl tVo ieset 1t fed -

eral ai2,elUie it> 111ron1 Cdeling the use t li(ilfeical lath io in hir-

ing, a11r that suIchii a restri tioni "wrottlI depri e the contt

of the opiortunit toc) orcer af firnmatixe alc )tion tudler lite V II

.. v. i order to ce c t a histmof un ttujlt andI ilegaIl dis t i

iaitiol . a nd. r "woutt ld torpjedo orders o f courts seek..ing to

corect a history\ of 1ju tist Iim(P1111 ina1tion11 . . . h~c ause it wouldI

pt ent the court Irom tl ordterilg, specify i measures whlic ht

wouhill ha dssill spe til p)ecitages o)1 rf linorltitis that llaI to le
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hire i... Id. at 1(665. 1667. c ited in I S.. F.E.( ).C. TI rr

brie it )o-1 1. uIlIltI2()\ Cir1t IIIr hei noted that the oIr

co34ioor leacer. Senator W\illianns, als(o) opposed ny~l pri hiiutiin

ol II1IC1 iu m al reliC lbc((alse suci a pi hiiiaiii iin ml "wldhi. strip

Title VII . . . of all its basic iiber 11>." (T18Cn. Rv. 1676

a itedI in I S.' .A.. I..O.C. TIIer brief at 1) .

A( according to the ov erIeIlmr~t, these \ iews [c'riiled 1in tle

Senate" anII "wee shred yli the IHJouse, whel e the cohnluittee

that reor}Itcd ou1 t the bill wrote:

O l irImatix e aetiin is recemIt not onil to efIIorceIIIent oft
I xcltimCe Order 12-li 1ort is eqiuhill eAssu ltill oir mme(0 t.

effectieC ClhI( e Info Ielt of Title VII iln icrlleedling cplojil0\
Ient (liscrimination)'"

U.SA F.F.O.(. Ile/>r brie° at 31. ql(uo)tinig H.R. Repu. No.

92-238, ) > ld Cong.. st Sess, 16 t1971) .

Ihs the t r nminent cot linled in 1979:

In liglt of Congi ress's keen aw\arenIess fI the kinLs of IcrII-
dies' couIts'illdI lbcel granhtilg, iln TFitle VII c ases. and in

light ol the protests fromII Senaltor In\ inl IId oh11ers mxer

tlIe usC ( Iat ucO-sC(I()n rlnedIies. this aieIIldiInt to Su
tion)1 706 (2 ) prm) idesi nsillumtIt iaiilpIm i Io t11 le proposi-

tionl thal t Co nuress 5. intended~c thtt manricaI° l rce~crlciousL

relief is ava ilale )lunildiel Title VII oremedv em ph nlomentl

U',. . V. E..(. C. 1 el/'er br ie at 15.

We recogn2i/e that this Cou' pI rincipal opinion in Nin//s

was infuIhieIce to solle uxteIt a statements in the (Cnre'-
5101onal Record whicht ir, t tivsi blsh seem II at varianCe \\ itll the

gc)ermentll'tis aIIlxsis col legislatix e listiion in its JL'hler brieu.

N/oW. 1) S. (t. 2576. , SI 1..El.2d 11 500-I1. Conisider-

ing that this o(ril ill SI//s I\was rCe IeCwi rac( iail listlilct ins

in laxyoils imiiposel ovi thie opposite (of1 ul a parldt\ andI(I in coltra-
v en ionl ol a coltlctix ely-bargailel />ona jOle seniorityv sy stein,

the C(outI s rex ew (3 leislati toy wa 1 \ IVs madiite with sulc i

facts ii minidi(. Thiis Cort's statuIerets ini S Io// c bott Con-

gIessioIIal it ent sldcllrl bec considered Cd il tle : cext$t of the
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intent undiler considerationn - i.e., Cogrress intent to permit

or proht a court-or(eredI racial qunota over a party's objec-
tioni when the quota overrides non-minority senrity rights in

preference to minorities who are not proiven v ictims of dis-

crilmation. Since this Court in Stots was not attempting to

disc ern Congressional intent with respect to racial quotas con-

sentedt to y the parties or imposed pursuant to findings of dis-

(rimination, lc1 was it discerninII CorT57essilI in tent with
resp ct to racial quotas whi('h do not abridge rights in a bona

}fiee seniority system devoid of intentional discrimination, we

invite this Court to reconsider legislative history in 1ig;ht of the

facts presented by the cases now before it. We especially invite

the Court to review the analysis of leislative history in the

government's 1979 W ebdr hrief. rade I 1uch closer in time to

the history under" consideration and at a time when the govern-

mient was still advocating the use of employment goals as neces-

sarv and lawful remedies without regard to whether they bene-

fit actu al v ictims1 of liscrlim ination. The legislative history

oeos not disclose an ini tenltt of Cong, ~ress (in contrast perhaps to

in tent of some individual Congressmen) to )rohibit race-con-

sciou5 1 eTlelies of the kind imposed byv consent decree upon
the cities of Birmingham and Cleveland or imposed by the
court upon 1 local 28 o t the Sheet Metal Wxorkers.6

FThe government's long-standing construction of Title VII

as pCrI1it tinig a court to impose race-conscious renedies, evi-

deflc(ed by its securing such relief in countless actions, includ-

ing Birmuinghans litigation. and by° its brief in TTeber, is
entitled to onsideralle lelerenc e. The government's recently-

(ontiv ed construction of legislative history and its misreading

of Sto//s is nlothing more than a retrenchment mnotivatedI by

policies adoptedd prior to SIoIIs and without regard to the ex-

0)torse'. the i~)J Focuweth Anah"lfnenit roviIcs itn additioalflt and
indep aledet basis for r oto sciou relief in( suits against rntiicipilitie

suc( h as Gl(aid and U tr B it n 1Iingham, although it was not an av ailahle basis

for relief in tlrt.. (ingressional initen i it with re'pect to Set tion 70n (g)
irrelev ant tlto rtmedies av ailable in 1 suhB actions. Paradise v. Pe f tt,

767 F.2d I51-1, 1529 (11th Cir. 1985).
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listing case law) that a ie at U(dds with the pur po e aind ite
of Title VII.

Unless~ this~ HIorl)able Co)urt clarifies its hollding ini \/o

byx Ilmumg it to the facts of that (ase. remains as t\apporx:1

of affirmlative( auction as approved c ini I Vher, aml \xpli( itix })

prmes the' act ions of its iumver (onn1 ts in imipoing n1 An . ficos

remieiC s where 1iiU neesar to remedy plast d~iwr ~iination, it w~

seda latefiIhl mlessa2,e to the 2governmen~ift ail to indix idtuak

wvho are(, or mHay be, suier~it toi discrVimination. T hat mesy' tte

wiiil(un theQ death knllh of1 Title VII in all hut the mot

nlanme0 ot ( ii otiltanles ('.as it iwoucjld nourae the umo ernimm

to) undto all pigreLiss m2ainied through O e2ar a~l'oO 1isomusi enore

IL Race-Conscious Remuedies~ Are Appropriate Withiout
Reg±ard( to0 Pr'oof of Discriiutioniii Againt Each
Benecficiary of the RIeeie. as TyII Ar ecesr
to Effectuate the Goals of itle VII and AreNo
Unfair to Inidividuials Not Benecfited By Them

Spec(if t 1ic re ce('arY\I To Effctua TU ~ IlIe I

(Goals

bTelAill mandate for re-oni~ 0ousIt1o2 einedis can be dem1iton-

stmatedI by\ IjliintinghamiS emphament hiistory before andO att r

e tyof its coniseilt dcreei. As of Januli I , 19o. lillnlin-

emnijl ets in Us iassiibed seun \es, wha ooinsit 2i m.oe1

p)aym ilob 1s. O n thec athu'r hand0. the ulaslsititd U 'ete

WiiclI sists friinialil\ of ( lsual lalhners wPs })\ 1Limi llantil\

lIn Januair 1975, the year the Juistit e Depari unent sted Bil-

muinghamu Hir empho\ymelnt dist iiunintion, the Ci hadir nih

155 bilac k declassified emp 1 )lyees out ofI A total Lassifie wm
fon ei (of 2,223 pei sonsl. ~I he undt assilidSi\ tL eaie remiined prej~L

domiiuintly black.
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Empiii loYmn°II t discriina110t1in was clearly evident in hiring
bl1ck pAliice officers ani fi irefightIers. It u, as l)t util 1i 6

that BirmingfhamiI lired1 its first liack po( lic. e offic er. ren y ears
later. matter the City was sued for emI iuplo-ment dis riminattion

by thei Jnsti e I)eprtmelt, only 28, or 50 , of the sworn offi-

cers weie blI)ack1'. There were two blVO)1ack 5(1lseal ts. No blaLck

h aacla r anlak ib1oec scrgCeanIt. IIeaiigi!2 oi the NIcom0uilnationi of

WVilliamu l>radio(rd Rey InldrIs to bie Akss(c irate .\t nev GenerIal.
't9lth Con., 1st Sess. Jntme 5, 1985) (Stateiui mt of WV. G ordo in

Graham. PIrsonnel officerr Cixt of Iirm inghamu: . The Citv'

first blcik firefiglttei was not hairer tIiil 1 9[ti8 IIn 1196ft. onily

11i or 2.1 . f the ihfirelhteis eie lack.
II Jnly. 19[81, just belo e entr of the 1irmihainn )e(cree,

the ell er cts of past disiiminartion against black 1 persisted;l in

DIirInImIhiam's poli e anc flire departments - notwithstaiiling
tlhe district t oirt's tat -rceonscins t ocr in 1977 iequirin a)-

idel ation (lt not otherwise regl iring \$l1'( ItO of mo re
lat ks in th:I departments, and despite IiIaaitm i~inhami adop-

tion rl ln/1(r1 alftirmativ e ac tin pi l )ians. n I i/cl \la/ <.

Je'jje.r .rmn C t , No . c. 75.-P-066f&Sw .\ng . ?, 198 f : . a!! p ' tl 0

F.2d1 151i I lth (ir. 19841, .As 0f Jufly 2l. 191t41. 79 of Bir-

Iingam'uis 180 polie ollr(ffics were Liar.ck. 3 of its 131 police
sergeants w\ er e blac. k, and none oa its (10 polit liucitItenats andri
captais was 1lac. IIn the fire departmnIent 412 of the -153 f is e-

jiht ers w er e la.k, andI none oi hr If 1 lieruitenants. captains

and batalliol ciefs was blacG.. Irl.

Similarly d isprop)ortic.onate statistic .s existed wo ith respe ct to

cmpiop unet of females in the same departments, where fr
many ycarS 1ostmnlls were resti a rctedt to mlliailes5. Irl. at 8.

C:learl; the Iere elimination of the long-tand1inl barrieas

to eiplkoIeIIt of blacks and females - something that had al-

readxy beenl ac opi ihed before eiitr . of thae B irminh DI

t ee - was inadleg1 nate to remedy the e ffcr.ts of surch pervasix e

historical lisr iiminat ion. Sinrc e en try of the tec Iee in 1981.

oppolrtuaittlies for Ilacks and feimiales have been eilhainced,
thioutgh norit at the exins of (qualif icd white males. Ina the
four year s after entry of the decree, Birmu inghiamn hired 1 3(0
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p~olihe ofi Cers of which 67 were white and1(J X ( were black:

wreiC mleliC ad i 38 fele The wr 5°C' pc 7i eifl Ce )c{ i Cant pro

m'otios -7 whiten l:e hla( 1: :h r ,IC anl 1> fCmale. (Of

10 lietnIant proIotio0ns, 7we wh 'ite l and ilat k: 9 wec°

mIeI and 1 wa tenme Iii I the l Fie and Ret c Se is e. Ii

mninghla n hired 85 firefigh Lters ofI wih 17LiI were wite andC 4 II

bulack: k8 were malC and I female I ro t he Birlllhalml

Iecree no fellales had l)nC cImp J)1( Cloe . III tdhis pe iod, mid

1981 toC mli1985, trceC were 29 lire lieCitefaIiant pr)omoh tions,5. 17

white al 12 bilac k. (O)f tI 10 ca(dn)aill 1rom1lotions, 9 weIe I

black and I white.

Absent the consCenIt dcree . thlis mod1)Ccst g)V( ress would Iot

baIJe )ccI mlladie. It is the Ii IIn(lymechanisi available to the lCity

toI aSsIe( e(jal 'I1I)ll l IoylienI t o)))(in trllity. et, withioliut ille

coIsint Icee. Binni ioni:nn wonol he subject t toa ICw Cha ild2eCs

rf rlaCe illid SeX (sCrIIIlmna in)1l, es)C( Ilit Ci thC nadt rte rII

an arl-cha1ic ( ivil service systeII, whiI ims bC'(IIIIICm a poe)(ix\C°iiu

lob)y) for the itaIS quTlO.

1is nit lyi apparent that tiC rhIaCe-cosIlous edChIClies on-

psd by CISCi t dece uponl the Cr cf (lee land and hIs

(amrut rdrI ('n tell SheCet M e1t(al Wor )Vker w Ti e ssaCry ' i andj 1

appro))riatC lrImeiCs to oveCc ome tie efII< ts of pTst disrulii-

Iatioll. AlthioIIg l jure c SegregaCtion in (Ce:eladl's mlicipl

employiImI was haltedC )foVe it eas-ed iII BiIiIIIgIhInI. the

de far/o segreLgaCLti1n in CleelaI'1s 1)olice ani(1 fii cdear)tts1CtIt

wals historiceally wel-entrenche d 1riul to thle entry of tie (leve- 1

1an1 DecCree. Depa llrtmenl .t C(stm 01 d pll )Ir ti C efecCtilly re l-C °

t etc bl r)II1cs fm nun or ad anlin 1 w02 With nunn epIaIIII1Ul}I eII-

quai~li'id tandidtesC with im indeptnut latite thn feletsuion os
Personne I~l Bord wvhich is subjt t o a lparate twt detree ene

remed i ee intheB ds dcree. BiI1IIIneI~ l liij the n leq ie t that111 m- u liate

teru~ liin included s.tdittLn t) umbers ofr m iliis to eale Bionin11

siderl ! or a gil o th.



palmx ent. Troiugh,1i the Cexeland c r1)e ee, hiowe er. the Citx
of C lex e;ilmdl. like the Cit of Biritgllalm, las Imad e progress

iii oiiigi eq(jual eijloym1cnt.

Any claims that rat.e C-consciou)l s r emldies o t her tian those

which len!efit actiual \it tims of discinlttion are 1not nlWcessav

and(1 wo no11(1 h1()t fru stArte sett lemiienit o TIlitle VIII e tions iVnore

reality. Ilie Uited States sugg ests that par ties may

agree (on1 a formula loI idenitiiigia cias> Imlelmlbers wio haxve
been ini jure cd and(1 ft leterliilling the degree of their in-

jur. . If tle loriula is simlnjle andtl mechanical. the
par ties will flax no L touie applying it theimselv es. 1Een

if the /(rul isimnie or eqi? es igmentiUs about the

fr/( relaing to imidlmllll e laims, the parties m iay still b e
able to settle the case w itioiut ouilt sile assistaiic e i6 their

c onlisel are aile to develop a c uieratix e relationships). .
.. .[tlhe paI-ties may idenify tho se entitled to relief 1y

assess in the nmolre arl eflec t of the allegedly disrIlmi-
natoy Jratclticfel.an applying that assessment to the fac ts

of the initi i duial eases. Ihlis proc .ess w(lob inixolv estab-
lihing crL itie Hiafr du tetenniningi whether a mnem r oflle the

Ifflcted class would flax e received the releantit emloy-
mQlelt benefit absent the halilenued practices.

l ijef of tle nited States as .Iou, (uriae ill S 1-1999 at 29.

:10. emphasis alddel)

The IUIitedl States' formu1a" arioachll is 1oth selid onitra-

di1C'tory and nwoilirkab'le. The goxei rlent first suggests that

p )arti es Ilay settle a Title II action without Imtkintig "judgztl-
Imeints ablonmt the hac'.ts relating to itdi\ iduial claills." Yet, flow

can silchl judgmbIIhents be axoidedl ii the parties must determine
whether anix muiebIier of the class wvouild have eceix ed the em-

ploymnuent lelelit" abent disc rimi nati on? O )nce the criteria for
the fannuitila ar e detennituined, eao ch individual ease wouII(1 ldeces1-

sr ilx require ex: aminiationu to leteline the 1rc(Tc-i( e of each

t iteliol. Unless a lorujtla iulte s cr iteria stc hi as the indi-

xidaiers q1iali icatioims, as w"eli Is his relattix e qtaliicatiosl as

compl}aredA to all otier p~eison)s (mIinorities and(1 non1-mhilorities

alike) who r eeed oI car militt flaxe receixed the job iin gn1tes-

tioti. any ho ormlulla that ;ttemupts to dIeterliine "whet her a Imem-
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iher of the affected class would have received the relative eml-

ploymiient benefit" couli not possibly a1C 0comp)lish its statedI
purpose. If any lesser formula is acceptable, tIen so shoul(

be the Iace-conscious remedies in tie cases now before tlhi

(urt, as neither a2SSu(res' that the remeci'; is victii-specific. To

assure v°ictim-specificity, the parties (nnilot avoid(1 (onsidIling4

whether the idividual was qualified for a jol as well as mor

q ual iiiel than other iincdivid1als woI would ihmax e b)eeln (collsidl-

erd for the jol,. absent discrimination.

Eval1ua tionm of relative qual ificat io ns a utomatical ly converts
a "settlement" into a series of mini-trials over individual

claims, at which not only would tle merits of the individual's

claini he tried but, most assuredly, claims of in tervening "af-
fected" employees. In the case of a municipal ity or other liage
employer, especially wiere the dlisriminatiloll peirv ades all1 as-
pects of emnlployment includlini recruitlel i, iring and pro-
motits, the numbers of persons whollI( mig/hL t have been hir-ed

on prootel in the absence of discrilminlltion could easily ntolnf-
ber in the thousands. For example, in the nationwide steel

consent decree, it was conservatively estimated ti at il(1id l(iviul
dIeterminations by a special master for the 6U,00() clainiints.
with each person's case taking one hwur to resolve, woud1 re-

}uire 28 years United States v. A1 lit' leghen iy-IxiHI ° lum Indrl/t) ir.
Inc., 517 F2d 826, 851 n. 28 (5th Cir. 197) . Of course, onie

lotr per case is grossly inadequate, co:Jnsiderilng tile time need-

ed to investigate and1 review qjualificatio )ns of} each claimatnt

and otle'r matters, such as what make whole relief is appro-

priate for him, and considering the likelihood of intervention
by other employees.

The United States, perceiving the dlevastating impact upon

affirmative action of any requirenient to idIen tify act ual x ic-
tinIs, argued to this Court in 1979:

And even if some mechanism could lle devised for idcenti-
lf ing' victims iln tile course of x olutary coiplia;ne elforlits,
tihe cOst ald delay of that effort would he prohiiti\e.

U .S. A E.E.O.C. I'ebe'r brief at 5A.



If Tit le VII is ilterrted to(I impo1111 ise thl c me11 lillitations OH

remeies in every case., whether settled o iP tigated, and if that

liitationl is thea idelcati on1 of acui2 tim, then s(ettling

par ties wotld be ctmpelled to uiard a1int that of collatera

attack eltlet al ilcorJoralting elaborat. rotcutres to

idieltify\, with tiompj letc asilnat .e the ac( tual vic tills anid to -

termine their linilual relief, or (b) seemno ing the c(onisenit of

aIll ilter\1 enr an dud otn/all a(! 1/ fec e thil i parties. hle I irst

aleriliatix e is a "settleieit that is just als tnie-Coinsulming, ex-

p Cei e lan burdensollme as a tr il. W hat \wotull be the em-

p laiyer 's m Atvatiol to) ahllit lability r the elpt>yxees' iloti-

x ationi to C acept anything less than full bac kpax if thex are
reqluiredl to p eselt fulil proof of the extent o their illcli iiual

The seC 11(d al tellative, 1Cgotiatillg a settlement a111mng thie

plahutiff, defendlanit and all piotentially affected thirl parties.

is n1(1 alternative at all. It X\ would he impossible to iolentify all

potteitially affe ted third par ties, not to lilention to secure their

o Insect. Yet. 11(o emplm xer woh md Cl eter ito a c onisenl t (decr e

if the decree were open to collateral attack h1 nm third pa ties

whio couldil ial idlate the iec ree by showi°ng that some of the

pelos'i i~ienitiliedl nrel-e not a tual xic tills of disC iminationi.

Spc' if ic A e Fair

Rat o. -Ctonsc ion1s remlies of the kind clalleng2ed by pietitiol-

eis aie nCot uirii1ei t io mebllrsl S of the hlistoically fav oried rla e.

Sine IrCe n -C11tious ril1emeies are ilmlpoIsedl to eradicate the ef-

let ts f( historic al d1iscrimllnatint,)p stuchi relmled1ies wo ill not tunl-

fail \ ini e thoillr parl ties il tile ?eiedcies ile taef ullx cton-

sti uo tedl to integratte tihe lisat h nlitaCedl (lass inito the wvorkfoiCr e

to I tie degir'eie that wtotull hax C oC ulIrred alsendit (iS( rnilllila int il.

Inl lladim situatitons. ole potmssibile m1ieaisure ol the de ri ee of mi-

no(r1 ity paric iIatioln ill a lo1-dlisC1imimll or\ elvXilrllenlt is tile

plr eailde (If mlino cities inl tile c(nllllionity'S laborht force. WhIC11

a1 whI ite epiloeCIee has t)>ene Cf iteel by the liscriiiminlation1, it is lot



unfair tIo retard his future prioIotions to make wax for b la(ks
or womenCI as hOIng? as the numJl1)r of blac ks or wVome n ire dIoes

not exceed the relate ix e numl oi if blat ks Or woe t ha1W)) iit wou1(1ld

hax e been hired ;labsen t (discrimininat ion. The impj ac t on the
fax o1edi ltss irIziemirs is the it sam1ie wheit ter2 the pi .roven v it tiis

rtcei\ e their rig itful plateCs 01 whethe r the sanu' muiiiihei eil

persons1 (potenyrtia though 1 no t proen 4 v ict~tis occupy those

places.
A.cco)rdlinyl .l any \concern that elyra s will barnga in awa'.

eilhts of non-minot it'. eilol ees to avoi1d theQ (4)eense of liti-

gation is unwarranted. As long as the district tunt has the reC-

sponibil~iIitY to assure that the ntmrici(al imJaict of the dec ree's

aff irmnative' act ion poI I IN AsionI1s iprlioximldtes time impact that nonli-

(disr ilination would iaxve hlad upon the c faored CtlI ass, then

iion-mriiorities will not b e injuritL M1 arNIoI CUe Cr, in considemirn

tle fairness of any c lass action seuttleient. the (listrit coIu r 1t

should evaluaWtth a t ss of the proposed settlement ionfiN

tlass Iflumelbers as wel a ~s u non emploi ix ees who mmay he al i Ie( ted

iy the settlement. In evalu natg1 whei hem settlement is lair and
adequiiate, thlie district court shuld app l i ti Courts guiiel ines°5

fo ir vol un tatr aff irmia tivc ac 11tion as dI ist'scussed ii Wel1) cer. ThIIis

approach is neither no'.eli, mallInaagieale. nor imuprac ticable.
It is lie very ar;pproacii h allowed roultinel'. 1by d(istlic t or(0tts inl

app roxving c consent decrees, including the district court in Dir-

miiinghmam's Title VII litigation, and bx appellate courts inl re-
iewing lie ap)prop )riateness of ra e- rstious r emiledies whetericr

imnposedl by c consent tiered or otherwise.

iThis argumen t°ii OwXas presentd tiotrl ht Cn At b0)1 the( jninem i in 197eIi 9i

affiriiath\e ac tion ~itorporatedt ini a ourt dIe(ltree:

a1(1 daied il pa1 rticipation in thi iinge pgi',t rm had1 beenc° fl premtflwdOl

on the iden t i ti ato of pat icularit bla c . and womenti~t whog had beent ;

sit tbu 1s l ofp ior diiilniil o nil . I he itmbi ent-i°t tnfieplo\te°s woutal be
alltc tel siiiila i a r m dI ) ini i'avor of idenifialet Iitims 1 i

sp etciit dlis ~iriin tion as by 9 ai temi ted that aroximates ° tha t ra on

not so idlntified. 71
U l .l. 1OL.. I1tbr tai at 53.
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Th us, the legitimate interests of non-mn orities are protected
by the corlit wvhen it considers whether race-conscious re ] dies
are necessary alnd1 ap1jproplriate. Relevant to this determination
is whether the relief is temporary and terminates wIen mani-
fest racial imblalances are Clililnated, whether there is evidence
of historic al ciscrinina t ion , whether thlie liscrimnination was il-
ten ticonal, whet her the relief' does not unnecessarily trammel in-

terests of whites by efiectivei barring their acvancement or
r requiring their cischiarge anI replacement w ithi b lacks, and

whether )eneficiaries of the relief are (qualified for any em-

plomrnent oppJ)(orturnity c)nferre.eeee. Sc' Jlcv, 443 1U.S. at 208;
'rardieC, suipra, 7f7 F.2d at 1527-34.

These collsideratioris are entirely consistent withi this Court's

dec ision in Sot tt , where the court-impJoseCi layoff reredy un-

nec essarly trammuneldci rihts of wiites because it required dis-
(harge of whites, in contraven ticn of a lona fide seniority

sy steI. lTe c ircunmstancies presented in Slot t howev er, should
constitute the oinly exc eptioin to the l1 wf ulness of court-ordered
race-cn)llscious Iemiiedies that fail to identify specific victims.

Absent a mnao fuid seniority system, Titlhe V'II does not guar-
anitee non-minority employees protection against layots or
)ref erential c onsideratio n in prcomo1itionis. Th}e absence of such

gu.aran tees, however, does not unfairly in jcure a non-minority
as long as any advantages accorded to minorities luslafnt to
consent decree or other conrt order are appropriate to remedy

lst disc riminition.
An eIploy her's self-interest in limiting litigation c(-)sts by en-

ter ing illto) conselt dec trees, therefore, does not threaten legiti-
Iate interests of incumbent employees. This Court's plior

decisions in Ie Cer and S/otts ai the lower courts' role in
assuring that race-conscius remedies comport with those dcci-

si(ns pI c ide geCInuine protection to incumbent employees.
f[oreover., the employer's cost-1olscIousless is by nC means an

ill)proper mnotivatioI for settlement. When the fact of discrim i-
nation is not a dlel)atable matter, protracted litigation onx per-

petua tes the liscrimination, further entrenches its effects, de-
lay s relief to plaintiffs, and consuIeS financial resources that
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Iligilt ()tliCerwise he utill/C to IHeel Inunit f ipa (d)ldiallIsN.
IiI inniInh rlileadih athnits that oIe ol it its iItis tN center

into its co(nscIt deICe w°ds to ioid III ther )Iat tin f liti-

attion which wi Xas in its seX en1th year andI haIl (tt tens of thou-

irllds of d1oIlhIas, Uet was guairaintCe( to last IIlIy Iore \ers

ad1c( c ost tllusalnld f moe dollars before all iuts co v e ill

miInale liii tigain would hac heein d u( esIfully telinlated by

the 191 coIISent dd(cree had it: iot hCII b ee lte illnIpoInibIle

refuIing,, by\ the ornmentVIC. 1 It nIl b some reIer C dist 1111 ~ iiatn

plaintils. of this Cort's decision in /,!/1t. In the eidulcen

Imonlths silfe St1ol/ was (dcCicfded, LiinIinghIaIII has expedC t

hundreds of tIo)usanIi(lN of (101 lars lef elnLding- IVO r 1om oxex inmen-

tal an(d )i ivate chillengC - the ixr reeII es!° soIIuht bX el

2gmernmfifenit antd carefully apprmOXedi by the (Cour1t in 1I1

WVe amlllot believe thaitt this (o tmit initeIIed N/oll, to daue

iu(h wX asteful lt C)ii, to Cret Nut h a baiife tab U t ettlent.

Or ic tolepriLe the lower I (c11 oIl such a 5dnab il Ile t o ed to reeIIdfh

effect of pat (Idicrimiiihition1i reg1arCless of the Casei 1InInn-

stnilces. Remllaikably, the nlel for lilication ofl this Col Kt

IrIlingj; iII S(olls is nott dOue toi :II confllit tiIontli the loweI

(1t uts. RatIeII, ( laxrifidcationl is needed to resolve a cionii i.t be-

tweCni the loweVUIr (cour1ts, oII tie (oneU hoand. and t he ited ISa:1tec

and prix ate paities. on the other h1anIdi. A II imou lanth fa tual

dii ference bet)UweenI SlO//s and the iaNes \(j jm/i e andl the
wlreasoned I~cc decision fns 1. belwit deo;tn thatf : rx es onsc rioust

1 Ii ca ( Zfc 1 1 fi i II 1 0 b 1 . lr7l t 1 f 0. l I Cf-( ~ri l

dI esC°I that aIr nlot ConfiIlIC(l to )rIoven \vic tIims die Im': Ce CsI \

111d ap ipiiate in many cas. Ti Co ( ni ) I shni ot eend

ti hld~in(g IIIin f to theecl ali i ng the t isions

bebaon this (out would~ priesene a nl( essA1 X ad lan ie

edyI underl Titl e VII ando1 the Fotenth .eIth tO uhit ub

t sll t hvl uC e d55C sul.t CSeSfully 10r mayI XCas.
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CONCLUSION

For the reasons s tated, tle judclgmlelnts cof the Couirts oIf A-j

peals sIould1 be affirmed.
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