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The City of Birminghanm, Alabana submits this hriet Nindcus
Curiae pursuant to United States Supreme Court Rule o0,
\
Interest of the Amicus Curiae

The Citv of Birmingham is unusually well qualilied to assess
the wrguments presented in these consolidated cases. Binming:
ham's history in racial matters is vegrettable and well known.
Further. tts awakening o its oblications ot non-discrimination
was brought about only through prodding by the federal 2ov-
crmment and by extensive litization. Recentlv, however, D
mingham has made progress i changing both vacial attitices
and stratitied municipal emplovient patterns, This progyess,
in part. is attributed to the successtul tmplementartion of al-
firmative action goals in emplovinent. Most unportantlv. the
Citv of Binningham has determined that its esnlier grudaing
acceptance o alfirmative action was misplaced pessimisn,
Through the growing representation ol all seaments of socieny
in its municipal departments. those departments — especially
fire and police — are better able to serve and protect adl citizens
of Brrmingham i every neighhborhood and community in the
City.

Sumingham, like Cleveland, agreed in a conscientiounsly-
constructed consent decree  hereinafter veferred to as B
mingham Decree” and “Cleveland Decree.” respectivelyy to race
and gender-conscious allivmative action desizned o remedy the
pernicious effects of past discrimination against blacks and
women. Like the Cleveland Decree, the Birminoham Dociee
has been challenged by white municipal cmplovees shio. to a
degree. are the certain beneliciaries of the Cite's past discyini-
natory policies. Unlike the Cleveland action. however, where
all plaintifls are private parties. the Bivmingham Htigaton that
resulted 1n the adoption of the Bivmingham Deaee was
brought by the United States as well as by private parties,
Moreover, the Justice Departinent took the lead in forging the
goal remedies i the Birmingham Decvee. Despite this eanlier
role, however, the United States now 1y ann asgressive adyvocate
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in reverse-discrimination lteation collaterally attacking em-
plovment decisions required by the very decree 1t constructed.

In 197 1 several blacks and an arvea NAACP chapter brouaht
emplovment  discrimination  lawsuits asaiust  the  Jetferson
County Personnel Bowrd ¢the locad civil service svstenny and
the City of Birmingham under Titde VIT of the Civil Rights
Act of 1061 as amended. Subsequently, the Departiment of
Justice also tiled a Title VI pattern and practice action against
the City. other municipalities, and other govermmental eativies,
charging them with pervasive race and sex discrimination in
cmplovment. The cases were consolidated i federal district
court in Boeinghary, Over the course ol approximately seven
vears, some issues — involving applicant testing for entiy level
police and fire jobs — were tried to conclusion: other issues
were extensively prepared for litigation.

Prior to settloment ol the actions, some of the issues pertain-
ing to municipal cmploviment were litigated in two separate
nials., In 1977, the n1al court ruled that tests used to screen
and rank applicants for emplovment as police officers and five-
fichters discrimmated against blacks. That decision was al-
firned on appeal. Ensley Branch of the N A 40P v Seihels,
016 F.2d 812 ooth Civay, cend dended, 110 U8 1061 (1980,
In w second wial i 1878, other emploviment tests. qualifica-
ttions and practices were challenged. Finadlve with the active
participation of the Department ol Justice. all parties — the
Cuy, the Departinent of Justice, and the private plamtitls —
enteved 1nto negotiations to settle the lawsuaits, Prior to an
announcement ol the decision ol the 1979 wial, ecouations
vielded a Court-approved consent decvee, signed by the private
plaintitis. by the City of Birmimzham. and by the Departiment
of Justice, which became etfective on August 210 181,

As its Ivachpin, the Birmingham Decree includes an affinna-
tive action program whose long-term goal was 1o achieve a mu-
nicipal work lorce whose percentages ol whites, blacks and
women were in reasonable proportion to the percentages of
those groups in the labor force of Jetferson Countv., The de-
cree also provides mterim goals that encouraged the City to
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hire and promote qualified blacks and women. where available.
to City jobs at rates that range from fifteen percent (15°7) to
thirtv percent (3097} annually for women and that range from
thitty-three pereent (33¢0) to filty percent (5070) annually
tor Blacks. For the past four vears. the City has complied with
the consent decree goals to the extent that pevsons qualified
for hiring or promotion were available. Decause the Birming-
ham Decree had goals — and not quotas — the City was never
compelled to hire any particular individual who was not quali-
fied for his or her position.

Moreover, the Birmingham Decrece contained a provision to
“imnnunize” the City from hability in subsequent discrimina-
tion claims brought by passed-over employees for the Citv's
fatlure, infer alia. to promote an emplovee pursuant to the
atfirmative action goals. That provision, in paragraph 2. stated:
“Nothing herein shall be interpreted as requiring the City to
hire unnecessary personnel. or to hne, transfer, or promote a
person who 1s not qualified. or to hive. transfer, or promote a
less-qualified person, in preference to @ person who is demon-
strably better qualified based upon the results of a job-related
selection procedure.” (emphasis added) . This provisien al-
lowed the City the flexibility to decline o hire or promote an
individual, even though that individual might otherwise be a
candidate for hire or promotion under the Birmingham Decree.

Finally. paragraph 3 of the Birmingham Decree provided
that “the parties hereto agree that they shall individually and
Jointly defend the lawfulness of such remedial measures m the
event of challenge by any other party to this ldgation, or by
any other person or party who may seck to challenge such
remedial measures through mrtervention or collateral attack.”
In short, the City understood that the consent decree provided
redress for past discrimination, protected the municipal treas-
sury from potentially catastrophic liability, allowed the Citv to
maintain qualified employvees consistent with the local civil
service law, and required all parties to defend the decree so
that, among other things, the City would not have to expend
taxpayer dollars on legal fees tor the defense of emplovment




Aisoimination feesaits. Alter seven vears of Hitigation. the
Ciny hoped to put those tax dollars to constiuctive use.

o JOST vien vears alter the fivst suit against Binmingham
hied heen brousht and three vears atter that liueation was set-
tled Dy entry of consent decreer . Birmingham was sued tor al-
feoed reverse discrimination by whites who chareed that the
!

nmingham Deaces and Birminghant's  implementation of

N
that decree. nnlawtallv deprived them of emplovinene oppor-
tunities. Much o the swamise ol Biomingham, the Justice
Department intarvened in vigorous support of the white indi-
viduals and challenged the Cinv's implementation of the Bir
imincham Decree. In December of TUs5, after a full trial in
two consolidated actions pertaining to two ol the City's depart-
ments, the distict court rejected thie clatims of reverse diseyimi-
nation. findine, ufer alie, that althooeh Bomiincham consid-
cred race wind sex in promotions, 1t did so pursuant to 2 valid
comsent decvee, Tuove Bivmingham Reverse Disevismination Lone
plovomend Litization, CVREP-0403-5 eN.D A a Dec, 200 0N
I upholding the Tavtulness of the consent decree, the district
court {ollowed the Fleventls Civcuit Court of Appeals” prece-

dent which uphaoids race-conscious yemdies that henetit per-

sars 1ot shown to be victims of disorimimation, when the reme-
dies are not imposed under circunstances that existed i
Fivetishters Local Union Noo 1784 ¢ Stotis, 1045, Cr 2576
CTONE L and otherwise comport with the guidance provided in
(Tnited Steelworkers oo WWeber, 112 TS0 193 (1979 Pavadise
v Preseotr. 767 F.2d 151 o 1TTth Car, TON3) .

The results of the hiving and promotion goals in the Bir
niingham Deavee are claar, The City of Birmingham iy tinally
beainning to have a municipal work force, particulaly a police
tovee aned tive department. that vetlects Binminaham’s multi-
racial conmmunity. This vellection of Birmingham's pluvalism
aives wnnicipal departments @ much needed familarite with
the customs, standards and expertences that exist in the various
cornmunities in Birminghan, and allows the Ciny of Bumine-
ham to render the qualite of services that ate necessay ta serve
the entite community, For example, the Binmingham Police

e



Department curently has about one wnd o badb times oo
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blacks cmploved than at the time of the entre of the Deciee
The number of black police sevgeants Tas maveasesd Toon 140
i TOST o pwent-four in TOSG. The number of blak prolice
Hewtenants has imcreased lrom zero to three. The nmber ol
black police captains has increased from zevo to one promoted
m 1985y .

In the Bhaainzham Firve X Rescue Service. the mumber ol
blacks has whmost doubled since the sioning of the decree, Tn
the otticer ranks of the Bivmingham Five Department. there
are now thivteen licutenants and one captain who wie hlack,
At the time of the decrees there were no blacks ernploved above
the entiv fevel rank of tivetighter.

The twenty percent (20975 black vepresentation in the B
mingham Police Department and dhe twelve porcent o120
black vepresentation in the Birmingham Fhre © Rosoue Servie
remain modest percentages for ity whose populaion execeds
ity percent (5097) black, But even those small faihr cnplos
ment advances we almaost en I

.

treh arnibutable o the ciplion
ment coals and timetables which the Binmingham Decree di
rects the Ciry of Birmingham to follow,

The issues i these consolidated cases wres theretore, of viad
interest to the City of Birmincham for a variety ol ceasons.
First. this Court's ruling mav atfect any appeal taken in the
Birmingham Reverse Disorimination Litizaton, as well as al-
fect the outcome of three other reverse discrimination actions
cvolving from the consent deaee promotions now pending
acainst the Citv of Divminghanm. Second. this Comt's ruline
will determine whether the Birmingham Decreer sioned b
Birmingham with the inteut ol putting behtnd v the mam
vears of disoriminatory emplovient practices, of vectifv e the
consequences of those pracuces, and of ending interminab'e
Hucation, will in fact have those tmended effeciss Thind, v
Court’s ruling will send a much-needed messave 1o the fowe
courts and to all potential Hingants by dlavifving and remton
ing the continued viabiiity of alfinmative action oot potaed
in court decrees,
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yirmingham’s recent experience Huigating reverse discrimi-
nation daims brought by white plaintills and by the Depart-
ment of Justice compels the City to indicate to this Court that
the arguments presented inthe briets of the United States and
the Equal Emplovment Opportunity Commission retlect a po-
ltical bias that is comtrary to the long-held positions of these
entities and that does not represent Congressional intent. The
City of Birmingham has been betraved not only by a Justice
Department whose philosophy has changed over the past five
vears, but bwoa Justice Deparnnent that conststently refused to
abide by ats self-imposed and courtapproved obligations in the
Birmingham Decree.

Iu the Birmingham Reverse Discrimination Litigation, the
Justice Deparanent presented arguments that were ambiguous,
perplexing, and at times. directlv contrary to arguments that
it had earlier presented in the original Birmingham Decrec
Hugation. Accordingly, the arguments of the EEOC (presented
on its behalt by the Department of Justice in Sheet Metal
Morkers. Noo 8116567 are not due the deference normally ac-
corded interpretations by governmental bodies of statutes thev
administer and enforce. Nasheidle Gus Co. v. Satty, 431 TS,
136, 112 n 0 (1977 General Electric Co. v, Gillere, 126 TS,
125, 148 (19763 . The sinular arguments of the Unired States,
Anvicus Curtae in Tanguards of Cleveland, No.o 84-1999 (also
presented by the Department of Justice) . are not onlv entitled
to 1o deference. but are patently suspect inasmuch as thev rep-
resent complete abandonment of the positions historically ad-
vanced by the Department.

SUMMARY OF THE ARGUMENT

The United States Department of Justice had for vears advo-
cated and obtained courtordered race-conscious and  gender-
conscious remedics in emplovinent discrimination ltigation.
The Departiment sought, authored and obtained such a decree
in litieation with A micus, the Citv of Biomingham, as well as
with other turisdictions and private emplovers across the coun-
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av. The Department has consistenthv contended in these ac-
tions that such remedies ave Lawlul as well as necessary to effec-
tuate the purposes of Titde VIT,

The sovernment made the sune arguments i support of the
lawlulness and need for minority-conscious goals to this Honor-
able Court when the case of United Steclaorkers of Anievica .
Wetier, 113 USC 103 (1979 0 was helore this Courte In defend-
iy the lawluliess of such remedies. the government expressiy
contended that coals mav benefit an entive clsss sonme of whose
members were victims ol discrimination, without heing hmited
solelv to the actaal victims.

The covernment's historical position in support ol the very
kinds of coals contained in the decrees now hetove this Count,
not its recent abandonment ol that position. is entitled to con-
siderable deference. Navheiile Gas, Co,el Saity, 131 ULS 1236,
M2 oo b (197750 Indeed. the historical position is the Tecally
correct position.

Race and gender conscious remedies e nece sary to elfec
tuate the voals of Title VI Such remedies are not unlair to
non-minovities even it thev benelit individuals not shown o
have been vietims o diserimination. Guidance provided by
this Cowrt in its previous decsions, including i Webers supria,
assures that non-minorities do not unfan Iy bhear the burdens of
the aftirmative action goals because such goals wre approved or
mmposed by the lower courts onlv alter constdering the need
for the geals: their mmpact on sonaninovities. and other vele-
vant factors.

The expevience ol the dadons demonstiates that the goals
contained 1 its consent dearee were necessiy to achiove mea-
mgful cmplovinent opportunities for minovities i Bivminug-
ham, Alabama. dmicns” experience has also demonstiated that
this achievement hie ot occurved at the expense of nou-minor-
ities. Finally, the experience of Andons demonstrates the cowe
cial need for an emplover. particularhs o munidcipal cmplover
with scarce Tuds, to he able to seude emplovment disarimina-
tion itigation on a basis that is faiv 1o 1ts employees, ininorities
and non-minovities alikes and also ona basts that relieves the
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cuplover of being forced to participate in protracted and ex-
pensive litgation. The consent decree signed by oo and
by the Citv of Cleveland are suchy decrees and, along with the
decree imposed upon the Sheet Metal Workers alter litigation.
are authorzed by Title VIL

ARGUMENT

I. The United States Departiment of Justice Had For
Years  Advoeated  Court-Ordered Race-Conscious
Remedies As Lawful and Necessary
A The United Staies Advocaied and Obtained Race-

Consclons Remedies in Litipation with Birming-
fane and Other Jurisdictions Across e Coundry

The Department ol Justice sought. authorved and obtained
in Divmineham's ftication o consent decree contaiming race
aund gender-couscious aspects which ave similar to provisions of
decrees betore this Court which are beine attacked.

The Birmingham Decree contains gender specilic hiring and
promotion goals that permits and indeed compel. Bivmingham
to hive and promote qualified minorities in preference to quali-
ficd nonaninorites. For example. the ntevim reliet provided
m the Bhmimgham Decree vequites the City to fill 50¢7 of
certidn vacancies i the potice and five departments with blacks
who are qualitied and are available for promoton and to pro-
mate qualified blacks o subsequent vacancies in higher level
positions at twice the percentaze of blacks 11 the positions from
which promotons arve traditionallv made) While the decree
does not compel Bivmingham to hire or promote an unquali-
ficd o1 Tess qaalified minority in preference to a person who s
“demaonstrably better qualitied based on the vesults of a job
related selection procedure.™ it does not atherwise permit Bir-

TOthey ~imila pereentazes and ratios ave” prescribed for female pro-
motions and for blacks ond fomedes hived futo s -evel joba,

Pavacraph 2 of the deaes voadsom portinent pairt: “Nothing shall be
ey preted as requiriiee the City o THe unneoossas personnel. or to
hures transbors o promote o persan whoe is not qualilied or o hives tansber
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mingham to prefer a gualified non-minorite over a qualificed.
but arguably less qualilied, minovity il doing so would prevent
sinmingham from meeting prescribed hirving or promotional
tatios. The decree, therefore. contemplates that in some in-
stances. minorities who have not heen found to be actual vic-
tims of past discrimination will he preferved over whites,

At the heaving held in T9R1 1o detenmine the faivnes of e
proposed Birmingham Decreer this matter was diectlv ad-
dressed when the decree was explained as requiring proteren-
tal tecatment of qualified minorities over more  qualilied
non-minorities, without any condition that the less qualiticd
minorities be actual victims” The govermuent anequivocably
represented this feature of the deciee to he Jawtult When the
decree was challenged i Cowrt Iy white emplovees ol the Cits
Engineering Department. the Justice Deparoment filed, on
October 12, 1482 a motion to dismiss the hallenze ar alterne-
tively a motion for summary judgment in kevor of the City ol
Bimingham and other defendants. The Justice Departinont
maintained that the white plainuthy’ action “constitute’™d) an
impermissible collateral attack on the Tawlully entered Consent
Decrees™ entered into by the United States and thie Cirv of Biv-
mingham and the Jetlerson County Personnel Board, Uniwed
States” Motion to Dismiss or Alternatively Motion for Sunians

01 promote d feess, (jll.lﬂilﬁcd pobson. in preforence oo prison who s

tlxﬁmmxsﬂ.amy\. betrer qll.lmiud bosed tpa the results of jwi‘; toebated

selection procedure.”

“huoresponse to the district cowrts question of Low Biimmehara woukd

choose hetweon qualditicd hlacks and whitess the Gy esponeded:
Asswming that both the whites and blucks were both quuadibied. bug
assuming .. the whites were perceivad o be boters i the blcks
were pereebved minimadly quadificds and we sequited addiiion
Dincks o mieet our goals, then we would ke thom.

]

Susust S0 18D Hlearing av 630 United Stetes o0 Jefterson Connty, N
7o Ponons (ND Vol oo UEOT08h oo 7200 pLad I otk Gy
[asty . The covernment did not diffor rom that view,

Flhe Justice Department’s wepresentative stateds “We believe 1o th
extent that the two dedees contaln altitmative hiting goads st pros
motion goals for Blooks and womnono that these goals we bawiul thar thn
do not unlawwiully discriminare against whites,” 740 at
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Judgment, Birmingham Association of City Eafloyees o0 oo
vington, Noo CVRR2-PIRI2S (N.D. Ala. Hiled Octe 120 1082)
Chter consolidated with other actions, I re Birminzham Re-
core Discrimination Emplovment Litigation sufray .

Two vears fater. however, the Justice Department made
Kpown I fntention to enter @ reverse discrimination Jawsuit
against the City ol Binmingham as a pavtey plaintift, thereby
aligning itself with white private plaiititls who were challeny-
ing the modest promotions nide pursuant (o the affirmative
action goals of the Birmingham Decvees Paradoxicallv, how-
aver, despate ity stated fntention to intervene as a party plaintt!
and contest promotions made pursuant (o the decree’s goals,
the Justice Department also vowed that the United States plans
“vigorousdy to defeid the vadidity of those Consent Decrees and
to defend the validity of anv remedial measures vequired by
those Cestsent Decrees.” Hearing at 29 1 elks o0 Adrvinglon.
Noo CVNSAR2TEGS and Zawnas w0 Avrington, No, CU-85-AR-
DIRO-S oNLDL Aol Febhl 2x0 108 b chater consohidated with other
actions. frove Bivoringhare Revevse  Discrimiination Foploy-
ment Litigation, supiay . The City of Binmingham continues
to be perplexed by the Justice Dopartment’s contradictions.

On Mav bTost dhe Justice Departinent filed a hriel in the
Ditmingham reverse disciimination case that prosented a most
disingenuous witerpretation ot the goals provided 1 the con-
sent decree. The briel stated that the goals and preferences as
to tace and sex i hiving ana promotion take ace mto account
only in “tie-bhreaker situations,” that iso when two candidates in
everv respect are equatly well qualiticd. Memorandun of the
United States In Response to Motions of Defendants Ariington
and Citv of Bomingham and the Defendant-Intervenors at 12-
15, In ve Bivminzhan Recerse Discrimination Fnploynient
Litigation, sipra, ddiled Mav L1098 The Justice Depart-
mient advocated that theory ina hearing on July 3, 1985, when
it aroued that “ihe decree would contemplate a tie-breaker use
ai vace, but that would be it o7 July 301985 THewing at L
Ivove Bowdnghane Receyse Discyisiinalion Lo filoyment Ll
salion. sufd.
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After hearing of the tie-breaker theory of the consent decree.
the district court smmmarily rejected the govermment's conten-
tion and reminded the Justice Departinent that the words ol
the decree contain much broader mandates. May 14 1034
Hearing at 23, In re Birmingham Reverse Discriminalion Em-
ployment Litigation. Yet, despite the Justice Department’s at-
tempt to disavow the unambiguous text and only logical mean-
ing of the decree it had devised. and despite the United States’
entry as a party plaintiff in the reverse diserimination action,
the Justice Department advised the district court that “the
United States has every iatention of vigorously defending the
validity of the Decree and of all the reliel required by the
Decree” and that “we have not taken one false step from that
commitment. ... The district court replied: "That is a mat-
ter that obviously 1s debatable.”™ 7d. at 38,

The only arguable justitication for the Justice Department's
attack on the consent decree in the hearing of February 19814,
the motion of March 1984, the Mav 1981 hriel and the Mav
1981 hearing would be that the Justice Department’s fu'lure to
defend the decrce was justified by Srotis. Yet. this Court did
not render its decision in Stotts until June 120 1984 months
after the Department’s about-face. Moreover, aone of the
courts of appeal prior to Stotts had renderved anv decisions that
1 any way could have impugned the validity of the Birming-
ham Decree’s race and gender conscious goals, and none of the
courts of appeal since Stolts has construed Stofis to invalidate
such goals 1 consent decrees or even in litgated nuatters where
the goals do not abrogate bona fide seniovity syvstens,

The Justice Departinent's narrow and facile mterpretation
of the Birmingham Decree eviscerates the decree. as there are
rarelv, and perhaps never, occasions to select between equally
qualitied candidates and, if the occasion should arise. it would
be so rare as to have no meaningful impact on minority work-
force representation. The conclusion is inescapavle that the
sovernment's present mterpretation of the Birmingham Decrec
has cvolved by way of hindsight to be consistent with the gov-
ernment’s newspeak view of atlirmative action.




Fuen now, after vears ol lagation. alter a trial and after a
judoment for the City of Bivmingham, the Citv vemains con-
fused by the Justice Department’s interpretation of paragraph 3
of the Birmingham Dearee. which requires the Department to
delendd the decree against collateral attack, The Department’s
contradictory mtervention on behalf of white plaintitls coupled
with 1ts avnical vow to defend the decvee according to the dic-
tates of paragraph 3 still astonish the Citv of Birmingham, The
prosent view is a repudiation of and consequently an abdication
of the government's long-time role in securing compliance with
Tide VIT through goals and timetables. While this new gov-
ernmental policy fivst surfaced in the Bivmingham action prior
to the Stofts decision, the government obvioushy has embraced
Stofts as ajustification for its actions in attempting to disman-
tle the carefullv-wrought Bivminehom Decree as well as dozens
of similar decrees previously songht, promoted and sianed by
the government.® The sovernment’s broad interpretation of
Stofts 1s anjustified. Tt does not represent a colorible recon-
sideration of statutory construction or of the mtent of Congress
when Title VIT was enacted. but vather represents nothing
more than the political rhetoric and apology ol the currem
Justice Departiment.

This hidden agenda of the government — its plan to persuade
courts to adopt as law the Department’s abdication of affirma-
(ve action — Iy not inmediately apparent from the govern-
ment's briels in these pending cases, but is abundantly clear
frony actions taken by the govermment in the Bivmingham Re-
verse Discrimination Liteation. In the Binminglam cases. the
vorernment advocated and obtained the imposition of gender
and raceconscious goals remedies eonstdered by all parties and

4

the court as plaindy Jawtell and vowed o defend the deoree

“The Justice Department bas invited some b1 jurisdiciions aaoss the
ountiy, which are subiecr o deaces containhing yace ated or gendes
cotscions zoabs 1o join the Depaiment in seeking to reopen the deaces
ared o eliminate e minotitv-conscious goals, Hearine on the Nomibation
ob Williim Bradiord Reviolds 1o be Associate Attoriey Geonerale 89th
Cong st Sesss U102 fane 4 1985
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azainst collateral attack. Later. with a change in Teadership in
the Justice Department. the government led the atiack on the
decree by proffering a narrow construction of the Birmineho
Dearee that was plainly contrary to its express wording and
contrany to the parties’ mtentions. Moreover, the government's
narrow Interpretation could not be justified as necessay to en-
der the decree Tawful except under a very broad readin: of
Stofts. Na court ol appeals. however: has vet mterpreted Stofa
so broadly as would be necessary o tvalidate the Binimsham
Decree or the decrees now being challenged by petitioners in
these two cousolidated actions,

In inviting this Court o accept its nmrow vicw of permissi-
ble remedies under Title VI and the United States Constitu-
tion, the government impliciy snggests that ity prosent inta-
pretation of the Tonstitution and of Conugresional ntent is
the Department’s long-standing interpretation. However, foy
vedrs cand as recentdy as August TOST whon the Bimimnglom
Decree was entered)y . the Justice Department actively souahit
aohuained and defended the very remedies 1o non contennds ae
unlawiul.

The BDinnincham Heication is just one of dozens of similar
dactions across the county i which the 2overnment obtatned

rce-consciaus rentedies of the Kd fmposed 1o the cases now

l
it

before this Comte Indeed. the Civil Riulh

-

s Connndssion in
1072 redired the Civil Rights Division of the Justice Drepant
ment for having brought or participated as the Amicus i the
cases rosulting in Uthe Tandmark decistons sostaining the use of
numerical goals and tmetables as @ vemeds for past disorinmt
nation.” 1972 Civl Rights Conmmission Report 277 no 760 See
e, Unidted Stades o0 Lacal So Teapesakers, TRV F2E 010000
COth Gy, 19710 Thins historical vole of the covernment retlects
the statutory interpretation that warnrants the detarence o
mallv accorded a covernmental aseney chanzed with the stat-
ute's entorcement. Saddy o vfoa, 1510 US at TR nl |
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B. The United States Advocated Race-Conscious
Remedies As Lawful and Necessary Before TIi
Honorable Court

Just as the United States. by wayv of hindsight, develiped a
constrained interpretation of the Birmingham Decre: which
differved from the govermment's interpretation at the time of
signing. the United States has recently developed and 15 now
proposing to this Court a view of Titde VII and of Congres-
sional intent that differs from the position it previously took
in this Court.

In its briel belore this Court in United Steelworkers of
Amevica v Weber, 143 USC 193 (1979) | the government went
to great lengths to explain that race-conscious remedies are
lawful and neccessary. While TFeber involved a voluntary af-
firmative action plan, as opposed to one imposed by a court or
with a court’s approval. the government in Ieber did not con-
fine its defense of affirmative action to such voluntary plans.
In 1979 the government represented to this Court:

Yet while the court of appeals acknowledged that an em-
plover can fawfully take race-conscions action to remedy
its prior discrimination, the court held that such action 1s
permissible only in very linited circumstances: to justify
the race-conscious action, according to the court of appeals.
the emplover must prove that it engaged in discriming-
tion, and its remedial action must be linited to benefiting
the particular victims of its discriminatory conduct. In our
view, this standard is too narrozw.
srief for the United States and the Equal Emplovinent Oppor-
tunity Commuission in United Steelworkers of America v.
IWeber, (Jan. 30, 1979) (hereinafter “"U.S.A. F.E.O.C. Weber
brief™) at 16-17. (Emphasis added) .

Because Kaiser's affirmative action plan was not imple-
mented pursuant to a court decree, this Court in Weber did
not address whether the attirmative action plan which it held
to be lawful could have been lawfully imposed by a court.
Petitioners” arcument that Section 703 (2) of Title VII would
prevent a court from mmplementing a IWeber-type affirmative
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action plan is contrary to the government's position in Heber,
There the government argued:

A court could have imposed such a rem. v fas was adopted
by Kaiser] if, after litigation, it had found that Kaiser had
discriminated against blacks. The legislative histors  of
Title VII establishes that numerical race-conscious mea-
sures, such as the Gramercy tyaining programs, were con-
templated as appropriate reliel for courts to grant il they
were necessary to remedy proven disorimination. And even
without an admission or finding of discrimination. the
same program could have been incorporated into a con-
sent decree in settlement of litigacion.

US. AL EEO.C T eber briet at 18-19.

Noting that consent decrees “commonly contain affinmative
action obligations, including goals and timetables™ and tha
the validity of such decrees 15 "not undermined by disclaimens
of past discrimination.” the govermment insisted i ity eber
briel that atlirmative action — whether court-imposed or other-
wise — need not be confined to proven victims ol discrimi-
nation:

[Als in the case of settlement asreements and consent de-
crees, the court should not insist on cleay proot of a viela-
tion by the emplover against the particular pessons bene-
fited by the alfirmative action program.
* % %
[t is true . . . that the blacks selected for the traming pro-
grams had not been wdentitied as victims of prior discrimi-
nation. . . . But ... classswide numerical relief need naot
always be limited to 1dentifiable victims.
US AL EE.QO.C THeber brief at 40, 52,

In 1979, the government undesstood Title VIT's leghslative
history as permitting race-conscious goals and Section 706 () as
not intended to prohibit such remedies. The govermuent ex-
plained that the concern raised by some Congressmen that the
Act would require the use of quote systems led to assurances by
the Act's sponsors that the Act did not require employers to
maintain racially balanced work forces. These assurances. how-
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ever, Udid not sucuest vestrictions on vemedies that could be
ovdered alter a finding of disoriminadon,”  U.S. AL EF.OCL
IWeber briek at 200 Rather, Congress intended to preserve man-
asement prerogatives to the fullest extent possible. in the ab-
sence of discriniination. As explaiued by the government in
170, “the Tast sentence ol Section 706 (g simply stated that a
court could not order reliet under the authorvity of the Aot if
emplovers ook action azainst cmplovees or applicants oy
srounds other than those prohtbited by the Act” and “did not
m any way restrict the scope ol the remedies [sach as vace-
conscions numerical goals] that could be ordered for the kinds
of discinmination prohibited by the Act” U.S.A EEOLC
IWeber briel at 30-31.

The covermment's extensive review of the leaislative history
of the 1972 amendments to Tite VII led it o conclude. in
1079, that “[ajny doubts that Tide VIT autharized the use of
race-conscious remedies were put to rvest with the enactment of
he Equal Fimploviment Opportanity Act of 107200077 T80\
FLUE.O.CoOTVeber hriel at 510 s noted by the covarnment. Con-
oress in TU72 was aware of the numerous court decisions ovder-
ing or upholding numerical relief as aremedy for violations of
Tide VIL and expressly stated its intent, in the Act's section-
biysection analvsis, to continne that case Taw. US.A FUF.OC,
IWeber Driet ac 32330 31 o, 17 feitine such cases 1 Hthe 7o
Sth and Oth civeuns and aanzg S0 Rep. Noo Q20150 920 Cong.,
Pst Sess.at 21027 298 01071 0 LR Reps Now 62238300924 Cone.,
Ist Sess. at 3, 15 (1971 11 Cong, Reco 16611676, 7166
A

Senator Javits opposed @ proposed amendin it 1o vestiict fed
eral agencies from ordering the use ol numerical vatios in hin-
ing. arguing that such a restriction “woulil deprive the courts
of the opportunity to order attivmative action under Title VI
.dn ordor to correct a history of unjust and illesal diserimi-
nation . . .0 and “would torpedo orders of courts secking to
correct a history ol unjust discrimination . .. because it would
prevent the court from ovdering specilic measures which
would assign spediiic percentages of minorities that had to be
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bived, ... Ldoar 1665, 1667, cited in U.S AL FLF.OC, TTeher
brief at 33-34 The covernment further noted that the other
co-lloor teader. Senator Williams, also opposed anv prohibition
of rumerical reliel because such a prohubition “would stuip
Tide VIT . . of all its basic fiber.” 118 Cons. Reco 1676
rerted n ULSUAL ELE.OLCL Teher briel at 34y,

According to the govermment, these views “prevatled i the
Senate” and Uwere shared by the Houseo where the commitiee
that yeported out the bill wrote:

“Affirmative action is relevant not onlv to enforcement of
Excceutive Order 11246 but is equally essantial tor move
effective enforcement of Tile VIT in vemedsing cmplos-
ment discvimination’.”
U.SAL EFLOC Teber briel at 310 quoting HLR. Rep. No,
02-233, 92d Cong.. Ist Sess. 16 (1971 .

Thus the government concluded m 1974:

In halit of Conaress's keen awareness of the kinds of reme-
dies courtsthad been granting in Title VIT cases. and 1n
Light of the protests from Senator Frvin and others over
the use of race-conscious remedies, this amendment to Sec-
tion 706 () provides substantial support for the proposi-
tion that Conuress intended that pamerical, race-conscious
relicf is available under Title VIT to remedy cmplovmen?
discrimination.
UNS AL ELE.OC I eler hriel at 35,

We recognize that this Court’s principal opinion in Stofts
was influenced to sone extent by statements in the Congres-
sional Record whichy at first blush, seem at vartance with the
sovernment’s analvsis of lezislutive history in its TFeber brief.
Stotts, 1O SO Gt 2576, R LLEdZ2d 183, 500-010 Consider-
ing that this Court in Siaffs was reviewing racial distinctions
in lavoffs impaosed over the opposition of @ parts and in contra-
vention ol a collectyelv-bargained hona fide seniority svstenn,
the Comrt's review ol legislatve history was made with such
fects In mind, This Court's statements 1 S/o/4y about Con-
2ressional intent should be considered in the context of the

%

P S A A S
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mtent under consideration — Z.e., Congress™ intent to permit
or prohibit a court-ordered racial quota over a party’s objec-
tion when the quota overrides non-minority seniority rights in
preference to minorities who are not proven victims of dis-
crimination. Since this Court in Stefts was not attempting to
discern Congressional intent with respect to racial quotas con-
sented to by the parties or imposed pursuant to findings of dis-
crimination, ner was it discerning Congressional intent with
respect to racial quotas which do not abridge rights in a bona
Jide seniority system devoid of intentional discrimination, we
invite this Court to reconsider legistative history in light of the
facts presented by the cases now before it. We especially invite
the Court to review the analvsis of legislative history in the
sovernment's 1979 1eber brief. made much closer in time to
the history under consideration and at a time when the govern-
ment was still advocating the nse of employment goals as neces-
sarv and lawful remedies without regard to whether they bene-
it actual victims of discrimination. The legislative history
does not disclose an intent of Congress (in contrast perhaps to
intent of some individual Congressmen) to vrohibit race-con-
scious remedies of the kind imposed by consent decree upon
the cities ol Birmingham and Clevelund or imposed by the
court upon Local 28 ot the Sheet Metal Workers.®

The government's loneg-standing construction of Title VII
4s pernitting a court to impose race-conscious remedies, evi-
denced by its securing such relief in countless actions, includ-
ing Birmingham's litdgation. and by its brief in TTeber, is
entitled to considerable deference. The government's recently-
contrived construction of legislative history and its misreading
ol Stotts is nothing more than a retrenchment motivated by
policies (adopted prior to Stotfs and without regard to the ex-

SOf course, the Fowmrteenth Amendment provides an additional and
independent basis for race-conscous reliel insuits against municipalities
sieh ws Cleveland and Birmingham, although ic was not an available basis
for reliel in Stotds. Congressional intent with respect to Section 706 (g)
is drrelevant to remedies available in such actions. Paradise ©. Prescott,
707 r.ed 1ok 1529 (1ith Cir. 1985).
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isting case law) that are at odds with the purpose and intent
f Title VIL

Unless this Honorable Court clarifies its holding i Siafis
by Hmitng it to the facts of that case, reaftinms ity approval
ol alfirmative action as approved in Iebersand axplicitls ap-
proves the actions of its lower courts i impositg v esconscious
remedies where necessary o remedy past diserimination. it will
send a fateffl messace to the govermment and to indisiduals
who are, or mav be, subject to discrimination. That messwe
will sound the death knell of Tude VIT in all but the niost
nartow of chrcamstances. as 1t would encowrace the covernment
to undo all progress sained through vears of vicorous enforce
ment ol Titde VI

II. Race-Conseious Remedies Are Appropriate. Without
Regard to Proof of Diserimination Against Each
Bem ficiary of the Remedies. as They Are Necessary
to Effectuate the Gouls of Title VIl and Are Not
Unfair to Individuals Not Benefited By Them

A, Race-Conscious Remedies That e Not Ticti
Specijic dre Necessary To Ejfectwate Titie TIES
Goals

s -

The mandate for race-conscions remedies can be demon-
strated by Binmingham's emploviment history helfove and attor
ity of i consent decree. As of January 1o 1966, Binming:
ham had a total of 9 black emplovees oue ol o total of Tiso
emplovees inits classtliod services. which comsists of higha
paviitg jobs. On the other hand the wnclssttiod sernvicee,
whiclh consists primatily ol coual Taborers, wos predominantls

bhlack.

In Januwary, 1975, the vear the Justice Depatumnent sued Bii-
mingham for emplovment discnmination. the Citv had onh
155 black clwssificd cruplovees out of a total classitied woti-
force of 2,223 parsons. The unclassitted senvice rennidned pre-
dominantly black.
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Fmploviment discrimination was clearly evident in hiring
black police olficers and fivefinhters. Tt was not until 1966
that Birmingham hived ies first biack police officer. Ten vears
later. atter the Citv was sued for emplovinent discrimination
by the Justice Deparument, ondy 28, or 59,0 of the sworn olli-
cers were black, There were two black serzeants. No black
had a rank above scroeant. Hearing on the Nomination of
Williim Bradiord Revnolds to be Associate Attormeyv General.
99th Cong., Ist Sess. (June 50 1485, (Statenient of WL Gordon
Graham. Persomiel Oflicer. City ol Dimuneham, . The Cite's
first black tivehighter was not hired untl 1068, In 1966, only
13,00 2,190 of the hrefizhters were black,

In Julv. TGST, just betose entry of the Biymingham Decrec,
the clfccts of past disarimination agamst blacks persisted in
Sirmingham’s pt)li( ¢ and bire departments — notwithstanding
the district court’s race-conscious order in LO77 requiving con-
sideration thut not otherwise requiring selectiony  of more
blicks in there departments, and despite Birminghamn's adop-
tion of volintary allivimative action plans. United States o
Jetterson Cownty, Naoo 70-P-0666-S ¢ Ny, 210 TOSTyoaffl 720
20 1010 ok Cirs 193450 s of Julv 210 19810 79 of Bir-
mingham’s 180 police officars were black, 3 of 1ty 131 police
sergeants were black, and none ol its 10 police Teutenants and
captains was black, In the tive department. 42 of the 453 five-
fizhters were black. and none of the T Tieutenants. captains
and batallion chicls was Dlack. 7.

Stmilarhy disproportionate statistics existed with respect to
cmplovinent of females o the same departments, where for
many vears positions were restricted to males, Zdoat S,

Clearlv. the mere elimination of the longstanding barriers
to emplovinent ol blacks and females — something that bad al-
ready heen accomplished before entiv ol the Birmingham De-
cree — was inadequate to remedy the effects of such pervasive
historical discrimination. Since cntry of the decree in 1US1L
opportunities for blacks and females have been enhanced.
though not at the expemse of qualitied white males. In the
four vears after entry of the decree, Birmingham hived 130
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police officers of which 67 were white and 63 were black: 02
were niale and 38 female. There were 50 police sevacant pro-
motions — 27 white and 23 black: 38 made and 12 {female. Of
10 Jientenant promotions, 7 were white and 3t

raale and 1 was female. I the Frre and Rescue Service, Bir-
mingham hired 85 firelighters of which 17 were white and 38

dack:s O were

black: 82 were male and 3 female (priov to the Birmingham
Decree no females had been emplovedi. In this period, mid
18T to mid-1485. there were 29 Hre lHeatenant promotions. 17
white and 12 black. Of the 10 capain promotions, 9 were
black and 1 white.

Absent the consent decree. this modest progress would not
have been made. Tt is the only mechavism available to the City
to assure equal emplovient opportunity.” Yeto without the
conserit decree. Bivmingham would be subject to new chaiges
ol race and sex discrimination, especiadly siven the nature of
an archaic civil service svstem. which has hecome a powerful
lobby for the status quo.

To iy equally apparent that the race-conscions remedies nn-
posed by consent decree upon the Citv of Cleveland and by
court order en the Sheet Metal Workers were necessavy andd
appropriate remedies to overcome the effects of past discrimi-
nation. Although de jure searesation in Cleveland’s municipal
cmploviment was halted belore 1t ceased in Birmingham, the
de facta sesyesation in Cleveland's police and five departments
was historicallv well-entrenchied priot to the entry of the Cleve-
land Decree. Department custom and practice effectively pre-
vented blacks hrom joining or advancing within municipal em-

“lhis v pavticalarly tue shnee the dvil serdice system under which
Bitmingham operates places the vesporsibilite for testing and identibving
gualiticd candidates with an independent entitn, the Jellenson County
Persovnel Board, which s subject to a separate consent decree entered
contempotrancousty with Binmingham's decrees Without the vace-comdaus
remedies in the Board's dearees nanely the requirtment that caadidate
certitications indude sulticient numbers of minorities to cndble Binmiog
hom to meet its 2ouds, Birminsluom would have o ncchanism — o5 none
Soprovided ander state fow - o assure that minorities are even cone
sidered for a given job,
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plovient. Through the Cleveland Decvee, however, the City
of Cleveland. Tike the Cirv of Birmingham. has made progress
m providing cqual emplovinent.

Anv claims that race-conscious remedies other than those
which benelit actual victims of diserimination are not necessary
and would not frastrate settlement of Titde VIT ections ionore
realitv, The United States suegests that parties mav

acree on a tormula for identitving class members who have
been injured and for determining the degree of their in-

jurs. ... I the formula is simple and mechanical. the
parties will have no touble applving 1t themselves. Eeen
if the formada i complex oy requires judgments aboul the
facts velating to individual caims, the parties mayv still be
able to settle the cise witheut outside assistance 1 their
counsel are able to develop a cooperative relationship. ..
... [tihe parties may identity those entitled to reliet by
assessing the natare and elfect of the allegedlv discrimi-
natoyy practices and applving that assessimient o the facts
of the ndividual cases. This process would involve estab-
Iishing criteria for deterniuing whether a member of the
atfected class would have received the relevant employ-
ment benefit absent the chatlenged practices.

Briet of the United States as Awrccus Curine e SE-14909 at 29,

50, (Emphasis added) .

The United States” “tormula”™ approach is hoth self-contra-
dictory and unworkable. The sovernment tirst suggests that
parties mayv scttle a Titde VID action without making “judg-
ments about the facts relating to mdividual claims.” Yet, how
canosuch judgments be avoided if the partics must determine
“whether anmy member of the class would have received the em-
plovinent benelit” absent discvimination? Once the oriteria for
the tormula are detarmined, each individual case would neces-
sarily require examination to determine the presence ol cach
criterion. Unless a forniula includes ariteria such as the indi-
vidual's qualifications. as well as his refative qualilications as
compared to all other persons (minorigies and non-aminorities
alikey who received or miglit have veceived the job in ques-
tion. any formula that attempts to determine “whether a mems-




23

Ler of the affected class would have received the relative em-
ployiment benefit” could not possibly accomplish its stated
purpose. If any lesser formula is acceptable, then so should
be the r1ace-conscious remedies in the cases now before this
Court, as neither assures that the remeav is victim-specitic. To
assure victim-specilicity, the parties cannot avoid considering
whether the individual was qualified for a job as well as more
qualitied than other individuals who would have been cotsid-
ered for the job. absent discrimination,

Evaluation of relative qualifications automaticallv converts
a Usettlement” ito a series of mini-trials over individual
claims. at which not only would the merits of the individual's
claim be tried but, most assuredly, claims of intervening “af-
fected” employees. In the case of & municipality or other farge
emplover, especially where the discrimination peivades all as-
pects of emplovment, including recruitment, hiving and pro-
motions, the numbers of persons who migli have been hived
or promoted in the absence of discrimination could easth num-
ber in the thousands. For example, in the nationwide steel
consent decree, 1t was conservatively estimated that individual
determinations by a special master for the 60000 claimants.
with each person’s case taking oue hour to resolve. would ve-
quire 28 vears. United States v, Allegheny-Tadliom Industies.
Ine, 517 F.2d 826, 851 n. 28 (5th Cir. 1975) . Of course, one
hour per case 1s grossly inadequate. considering the time need-
ed to investigate and review qualifications of cach Jaimant
and othier matters, such as what make whole reliel is appro-
priate for him, and considering the likelihood of intervention
by other employees.

The United States, perceiving the devastating impact upon
affirmative action of any requirement to identify actual vice
tins, argued to this Court in 1979:

And even if some mechanism could be devised for identi-

[ving victims in the course of voluntary compliance etforts,
the cost and delay of that etfort would be prohibitve,

U.S. A EE.O.C. Weber brief at 53.
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If Titde VIT s interpreted to timpose the same Hmitations on
remedies inevery case. whether settled or litigated, and if that
Iimitation is the identification of actual victims, then settling
parties would he compelled 1o quard against threat of collateral
attack by either (ay incorporating claborate. procediures to
identifv, with complete assurance. the actual victims and w de-
tevmine their mdividual reliel, or (hy scecuring the consent of
all intervenors wd potentially aftected thivd parties. The fivst
alternative 1s @ Usettlenment™ that is just as thne-consurming, ex-
pensive and burdensome as a tviall What would be the em-
plover’s motivation to admit liability or the emplovees” moti-
vation to accept anvthing less than tudl backpav il thev are
required to present full proot of the extent ol their individual
mjurs:

The second alternative, necotiating a settlement among the
plaintitt, defendant and all potentially alfected thivd parvties.
is no alternative at all. To would be tmpossible o wdenufy all
potentiallv alfected thivd parties, not to mention to secure ther
consent. Yet, no emplover would enter into a consent decree
il the decree were open to collateral attack from thivd parties
who could myvalidate the decree by showing that some ol the
personstidentified were not actual victims of discrimination.

B. Ruce-Consclous Remedies That Adre Not Tictine-
Specific Are Fair

Race-conscious remedies of the kind challenged by petition-
ets are not unfair to members of the historically favored race.
Since race-comscions remedies are imposed o evadicate the el-
fects ol historical diseviminatiog, such remedies will not un-
fanhy injure third parties 1f the remedies ae carefully con-
stiucted to integrate the disadvantased class into the workforce
to the deoree that would have ocourred absent discrimination,
In many situations, one possible measure of the dearee of mi-
novity participation ina non-discriminatory envivonment is the
percentase of minorities in the conmmunity’s labor force. When
4 white emplovee has benefited hy the discrimination, it is not
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untair to retard his future promotions to make wav for blacks
or women as fone as the number of blacks or svomen hived doces
not exceed the relative mionber of blacks or women that would
have been hived absent discrimination. The Impact on the
favored class members 1s the same whether the proven vicims
recenve their vightbul places or whether the same number ol
persons (potential though not proven victimsy occupy those
places.®
Accordinglv, any concern that emplovers will hareain away
cights of non-minovity cuiplovees to avoid the expense of lit-
vation 1s unwarranted. As lone as the district court has the ve-
sponsibility to assure that the numerical impact of the decree’s
alfirmative action provisions approxinates the impact that non-
discrimination would have had upon the favored lass, then
non-minorities will not be injurcd. Morcover, i constdering
the fairness of anv class action setdement. the district count
should evaluate the fairness ol the proposed settlement upon
class members as well as upon cmplovees who mayv be affecred
by the settlement. In evaluating whether settlement is fair and
adequate, the district court should apply this Court’s guidelines
for voluntary affirmative action as diseussed e JWeber. This
approach 1s neither novel, unmanageable, nor impracticable.
It is the very approach followed routinely by district comrts in
approving consent decrees, including the district court in Bir-
mingham’s Title VIT litigation, and by appellate courts in re-
viewing the appropriateness ol race-conscious remedies whethier
mmposed by consent decree or othenwise.
_mn*gummm was presented to this Court by the government in (970
in ity detense of voluntary atfirmuative action and applies equally o
aftirmative action incorporated in a court decree:
Nor would the interests of white emplovees have been materialls
advanced i participation in the vaining program had been premised
on the identiticavion ol particular blacks and women who had been
victims of prior discrimination. The incambent emplovees would be
alfected similavly by oa remeds o favor ol ddentifiable victims of
sprailic disarimination as by a vemedy that approximates that resuit
by instead induading o speciticd proportion ol minerits cmplovees
tiot so identificd.
USAAGELOC Weber briel at 53.
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Thus, the legitimate interests of non-minorities are protected
by the court when it considers whether race-conscious remedies
are necessary and appropriate. Relevant to this determination
is whether the reliel is temporary and terminates when mani-
fest racial imbalances are eliminated, whether there is evidence
ot historical discrimination, whether the discrimination was in-
tentional, whether the reliel does not wnnecessarily trammel in-
terests of whites by elfectively barring their advancement or
requiring their discharge and replacement with blacks, and
whether beneficiavies of the relief are qualified for any eni-
plovment opportunity conferred. See ITeber, 443 U.S. at 208;
Paradise. supra, 767 F.2d at 1527-34.

These considerations are entirely consistent with this Court’s
decision in Stotts, where the court-imposed layoff remedy un-
necessarily trammeled rights of whites because it required dis-
charge of whites. in contravention of a bona fide seniority
system. The crcumstances presented in Stotts, however, should
constitute the only exception to the lawlulness of court-ordered
race-conscious remedies that fail to identify specific victims.
Absent @ bona fide seniority system, Title VII does not guar-
antee non-aninority  employvees protection against lavotfs or
preferential consideration in promotions. The absence of such
guarantees, however, does not unfairly injure a non-minority
as long as any advantages accorded to minorities pursuant to
consent decree or other court order are appropriate to remedy
past discrimination.

An emplover's scll-interest in limiting litigation costs by en-
tering into consent decrees. therelore, does not threaten legiti-
mate interests of incumbent employees. This Court’s prior
decisions m IT'eber and Stotts and the lower courts’ role in
assuring that race-conscious remedies comport with those deci-
sions provide genuine protection to incumbent employees.
Morcover, the cmplover's cost-consciousiiess 1s by o means an
improper motivation lor settlement. When the fact of discrimi-
nation is not a debatable matter, protracted litigation only per-
petuates the discrimination, further entrenches its effects, de-
lays reliet to plamtiffs, and consumes finandal resources that
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ight otherwise he utilized to meet municipal oblivations,

Birmingham readils admits that one of its incentives to ente
irito its consent decree was to avoid further protraction of Hil-
cation which was in its seventh vear and had cost tens ol thou-
sands of dollars, vet was guaranteed o last many more vears
and cost thowands of more dollurs betore all isstes covering
all Citv departments were tinally oried. That seeminzly inter-
minable livgation would have been successfully terminated by
the TOST consent decree had it not heen for the mnesponsible
readime, by the covernment and by sone reverse disaihmination
plaintitfs, of this Court’s decision in Sroffs. In the cizhiteen
months since Stofts was decided. Birmingham has expendod
hundreds of thousands of dolars defending S irom SOVCTNITIeN-
tal and private challenge — the very remedies sought hy the
government and carelully approved by the Cowre in TOx1.

We cannot believe that this Court intended Sroriy to cause
such wasteful Ditigation, to cerect such a burtier to settement.
or to deprive the lower courts of such avaluable tool to rameds
elfects of past discrimination recavdless of the case’s civaum-
stances. Remarkably, the need tor darification of this Comt's
ruling - Stofts 1s not due to any contlict ammony the lower
courts. Rather, chuntlication is needed o vesolve a conthicg be-
tween the lower contts, o the one hand, and the United States
and private paties. on the other hand. "The important factual
difterences between Storts and the cases s Judice and the
well-veasotied decisions below demonstrate that vace-conscious
remedices that are not confined to proven VICHms ae i cessainy

and appropriate in many cases. This Court should not extend

HER SIS

it holding in Srofds to these cases. By attinming the «
Below. this Couwrt would preserve a necessaoy and favoad rens
edy under Titde VI and the Fourteenth Nwendiments which

cotits have used successtully for many vears.
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CONCLUSION

For the reasons stated. the judgments of the Courts of Ap-

peals should be atfirmed.
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