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Questions Presented

1. WhIlether a1s al rh'Ile(d il aI1 actiontl under Title VII
ofi the lvil Uu iights Act of 1!t°4, L4 VS.(C. 00i etlh I eg., r as
a civil contepiij t remedy f()r vi olatiouns ot a T title Il

,jiudigmenT1It, a. (iourt iayV alr1d rai8c'°-Qoniscious r1 I el not

limiiitedI to 1b(enlefittin I. pfven victim oi the pr'ior discrii-

nat ion, where the rovn)I I1 di seriiII nati1n11 was intoentiona1il

aind egeg1'(ioU. cm) li anee with reed(ial borders has bIeen,

ait lbest, 2IU grugiig, ani at worst, totally lacking,:. 11n wI ere
the effects of the disc50riminlat ion i-emain vigoro( more UIOPO

thai ten years a ft er' enit vl of the D istic'lt (ou art's oig in al

fin(dliings tf (Iscriiallttioll.

2. h11(ethe'r ii(-coni5Q1ous 'mdIII( Ifes violate the (qual

protect li) gam ranitee of th Du Iue roI cess Clause of the

3. Whether the pro()f in tIs (ase sup1j)ported tile 1 982

in 1975 and sulstalined on appeal in 1970 and 1 977.

4. Wheth r ~I thle contep 11t remed10( ies impose()5(d ini thIis case

were app)j)ropriate sanctions1 11 for finding 0f civil iontIempiht.

;. Whether th e District Cour't poperly (exercised1 its
dliscr'et io11 ini appjoin iting ani adlmni°strator ini 1 97 to

sup~ervise comiphiance with its ordlers in this~ case andi ini

coItiningl .i his termi of office ini 1913.
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Statement of the Case

I' or over twenty years res)Onlenlts tle City of
York ( the "City-") alnld the New York State Di visi

R rights (the
in L(cai l 2

Association

Ill j)roCeei

IH ighits, the
'ork State

Court, resp

Loca1 2s and

into coli

"' State"') have wo rked to open mflem-l

of the Sheet Metal Workers' Int er-

("Local " or the "uniti"') to )ion-

gls befori'e tIle State (olhlnlissioll for

C1 ity Commiission 01n Iuman Highits,

Supr(elm court t andl the lni ted States
)ond(ents have soug~h~t to b rinig peti -
the Jojit Apprent iceship C ommnittee

lianee wiith (i ty, State and 1(deral
Iawvs g1l'uaralte'(nllgJ equal pI1lym)lrlelt oppJ ortunity, andill to

recentt thiemii roml os) tti' ngi1Hi2l the C ity's efforts to im71-

pileient Presidential anl \iayoral executive o)rdlers which

l0dqlui r' conitractors emplol)y()edl byV the City to act afIirma-
tively to oI)'n empilomlienlt o)portuini ties to )reriously

e'xclud(ed groups. Tile sorry listo) ry of petitionlers-' con-

si(steit and4 initentioIal resistance to ti ose efforts is a

relg'retta )ble ftestanllellt to tle ieed Ior tlle ip lo lii .lli,

raining, lduention i and IR'erui tmnent Flnd which, inter
(llrr, Ipetiti olle's are' seh('ill' to0 1ave tllis olirt Overturl.

rlle 1ld for is FuIld llas beei well (loeuillenite 1
I)V 1nn1111lru dec 115 '( isiOnIs O1t the I districtt Cu)llrt through iout

tile course 01 lii s litigtiatin)l alid reallirined by tllTee (I,-

'isions1 of the Second Circuit (olirt of Appeals. P etitioners'
attempts to portray thiemiisclv'Iyes as 11nn docent victims suffetring

undir'i' unjustly impol1 sed d (iraconlian remiediis('5 ('allot \with-

* The terrn "nonr-whites," when use1 in this brief, ref rs to)
)lack aw Spanish sur-narnedi individuals.

New
ol of

1Hmnian
lltelll

Whites.*

111 New

District
tionlers I

("JAC)
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stand scrlltlinBy. Intdel 1 the facts slpportig i the 1i) ln

ings of inteitionul dliscriliinationl antl the( 19!N2 andi 19

onteImpt lecisiolns tar virtuallundispulted ( A 1:, Il,

215: JAi '?I-13, 24-- 1: PIet. BIr. on M1ortits at i, ii,
>,5-2).

I. Local 28I's Hlistory of Initentioiial Rlacial Exclti-

sion

rTle Sheet Me! (tal Wo-t irkers' I international Union ( the
"Internatioiial"') was uInlied inl the last qilarter of the

linietfelthl (etr1yV (I.A :1)2, 40)4).* Vitil 194i, it (Constitu-

tion~l andIt R itual proub -iled« for) thet es tal ishmen(It o f' "wh-ite, lo- j

(al uIIioII( s)" and iuthborizdt (alch 01 these locals to origaie'

an "auxiliarI" local ullion "subordinate to the ... white

local," when there was it "sufficient nbliher ot eligible
Negro aI)plicaits" (A 3:')

Ll.tI 2-9 was estabhE 'iul i 191: as the '"white local
lioin 1" lrre esnl 1It llting2 mi() shiUtt metal W( IrIkeSr il N(w York

City (A :122).** M.ine' e 191:2 Loa 2i has Igrown to domi-
nite work in tle II costrnIet Iol slf' Illetal trle lil New

York ('ity (JA 4wt ). The D )ist Ii(t ('Court Iounnd that Loal :n'
had "sub ktanitialI. if not tIplte (cnI trol. of ,job1 opportuni-

ties" amtiongli li th ( eet1 I al 1 tn'tretors with whil it Imin-

*_ Rferences to "A" are to the Appenulix to petiti!nrs'I etiton

for \\rit of (ertiurari. References to "A" are to the J int Ap
dix ileW with petition~er's lIrief on the M\erit.

~ etWeetn Xt venRher I I'I Ruan Ilarch 1 ?02 I AK'al 28 ieg

with ilie.llC largely r white, V ) ter lcais 1 pan now ~ ,L * repree ts sheet

rnetal wo rker> in New Yo rk C'ity,. in N2assau aind SuiTolAk Cnie-
in New Yirk >Natie and in I-ex, I asaie, Iudon and lI er gen
Cionntie in New Jersey A 12R' 137). i



trains ol lectivI bagain agremllents (A '224). Local 28 '
has st l5'f its ('ontiol over opor)ItumiitiE's to work il the t radle

to s'erIElv IesticI(t the IumbeI )I' of lidiiuals who a1'e

autlllrize1 to work oI ,j ob is that are su)ject to its con-

tracts (A 340; 1 A 40), ad hs sought consistenitly to fa-

vor the sons, relatives anl fr1in of its mee wI'eIverIII(I

it aWcord4 s ne w 04 oppotun11itie Ifo~ r miemb e rslhip (A :l:3;

JA 407T).* Although the provisi on of thne I ntern'Iatjinal's

o(nistIiutionl and R itual pr)'ovidilng if r "auxi liar' locals
was deleted'(1 in 1 94(i, Local 2 teadf lastly refused to a huit
any Ion-whites until it was forced to do a iy° court order

in November 1(4 (A 411; JA 393).

I. Proceedings Before tile New York State Comm is-

sion for Human Rights and tile New York State

Supreme Court

(O)n January 2, 1 9(, the New York State Attorniey

(eleral institlltedcl a J)oceeling b ietore the State CIom-

mission for lImunian U I Rights ( the "State (C1 omm1i ssion"),
charging ll oal 2f iE' and the JAC w With diseriliniltat ioin

aga ins1t b lacks inl thne les igiation a nd ap))roval of appli-
oeanits forP sheet metal appreF~i ticesip i d training (J A

* Ani iId ividual can gain mnmlbership in Local 28 via: (I

graluatinI frm)l the ajpj)renticeip'H prograI admnitered by thec
J.\i: t 31 trainer directly from a "sister" union; 3 ) talking anl

psiga battery of journeyman level tests admin istered by the
uion's1 LXhxannomg4 Board; and (4) a'hnission at thle time a non-

uiillon s11 heet metal sf) Is organized1 LocaI A)Cl 28, up on cert itll-
catio1 11th employer that the shops workers per fo rmi at iournieV-

manI1i stadIiard ( A 212). In alition, during periods of full eimloy-
nwn00t \w Ilthili the' tade, the lilln issues110 temlIorarY "ientillIeat ion

slp,"o "permits " which entitle non-members to work within
the union's jurisdiction. Roughly 909 of L ocal 28 journeymen
enter through the apprenticeship program (A 120 .
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37, 393). T!he State Cormisso ns1111 efforts 1.to( reledy( ( 11 un-

lawflul Ii scriminatoryV J) praet iees cmp)1D11ain1el ot thirouI

inf ormIlal miean were unO success ful ( JA 279).

ollwing11 pub11' lic ain(gs't', the Sta1t[k ( oUnllllissionl 10maal(1

that !Local US anlde tle wJ A 111 "JM a Iddiel to or witlilld fromIi

qual ified Neg 'ro's beem's1; 4 of9 11teiDr tC nwe ad colo r tlw r igh°t

to 1 at admitted to or to paritielpate in1 th lEir sheet metal pI)-

Ienltiee triingLI; p1)rogn .. ."' (.1,\ :NT7 ). SpneeIlinlly, tihe

State (COlmissiol ool that 11 hn1 e1' IlllissioI to the apr)IlltiCe-

811lprogranltl was left to; t Ile "'eIelsive jud~glluent ol laoeal

2" (1A 40C,* Aparit frDom) a l i ':; il1$(' age(El1 reirI'eft, ap 1-

terviewV and1 those aplymswoapaelwith 1union1 spon1-

'sorshipl-- larg~ely relatives and( friends8 0 o1f10un imembhers-

we1re routiiely selected (.JA 383-s4, :3s;, 40) j. TIDE Stie
Conuni11i noted that 1in 194-, at least S0Y of all ampren1-

lCe il tile Enti'E aprn)1'eltiesiI) t rnling 1 11 ogrmwere rla-

tives of Lo(cal 28 mD1eb11er('S (4JA :S; i), and foiiml that
"virtlly1V thle only wy oganin admission into Local

24 is tlro(ug~h Ip)p1(1rt]1ieihip" ( JA 4017). TIe State o(mi-

mission01 concl'uded that. p etitioners' lleputistic adission 0

s ystem11 operatedasn 118 i pen j(iet rabh barr (lier' 1or nion-whiites

(JA 4)7-08).

Th11 State (ConaiiSon ordled~ L~ocal 29 and1( the JA(
to "eense8 al.1l desist1 fr0111ln lt ore1 dh8i1riit0' olf onhiet

in iolationl Ol tlW New ol'h II\W Agauinst I )iseriillinlaiion

(JA 38 l)Te union aned the JAC \were dire(c'ted to estI

1blish objective wriitteniS sunIrd s anid a vajjldated aptitud:e

test for' the sele01tion (o apprenltis an8 ld Ito minltatini ree-

* JhiinIv uhearn, Reco rding; >ecretary ni Loc al 28, tert ied:
I take the applietin an I pp)oI nt t heboS. peri l "°I See'

1xhibit olurne toI ji \:pp vix led \ with Secne Ci irculit
(ouirt o f Appeals un Octobecr 10, 1975 at 010.
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o'ds that would permit the State C ommlflisslion to monitor
comp} ) lance with its order (.1 A 8S-91 ).

Subs:d'(iequently, ill J tne 19(4, the State 'olmisslion com-

nleiC (e'llloriCelt proceedings against Local 28 arnd the

J AC in New Yok State Supreme Court (A 412). New
Yiork State p111remlie Court ,Just ice Mlarlaxwit z ali rmedI
all of the State ( oununissin's findhings and heldI a series of

C'ofterenIces with the parties to develop a n1eg2It iate( reme-

dial programs "in the hope that tle d1 es i rable objectives

[ of the State laws against discrimination J might he
achieved by conciliatioi adl(1 agreement rather than by
the force of law" (A 414, 415).

Eveni though tlie uiion's nepotistic practices had b eeni
identifiedt as a primary source of unlawful dliscrimuinat ion,
the union sieze1 Upon the conciliati on process as an oppor-
tuniity to gain the (courts ap)proral of its practice of grlan

ing p1'f'1erenlces to the sons5 auld suOns-fin-law of union muiell-

hers ( A 421 ). The Court found this prei'erence racially
discriminatoryV and)( ini Violatio11 01 the New York State

(Const it ution andI State law ( A 421). tUltimtately, with the

((urt's active partielpci at ion ii, the )artijes ( levelopedI, and

)etitiolers agreed to he bot undu I by, a "Corrtedl Fifth

1 )raft of Standards for the Adisiisioni of Ap p1renitices"

wVhiebl set fo rth ol jectivye standlatrds fo r, winter alla, appren-
t ice select ioin, trainlilg, admiii ssioni fees a1dl( lellgth of a)p'eIl-

ti ceslli J) ( A 42 -40l) . Ini a(lition, tlle Court 5ec'e(1 tlle
ag'('e1enlt 01 tle' un11 ion to }iIdenitiure ape)1nPeit iCe classes

oni a regular basis (A 44(0).

Despite the i r oldigatiON to ilenture ap prenticee classes
oni a regular 1)asis, ail d the parties' agreent tlat a

class of (5 applretlltices would he admui tted 1 i ni Sept eml )er,
1905, ptetitionlers unilaterally siuspeuoled the p processing ol

appilifjent ionis for that class. State Conmllrl \issin fr /manII
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I lights v. F'arrell, 47 Mise 24 244, 245, 2(02 N YS 2d 52(5,
527-2s (Sup. Ct. N.Y. Co.), au/d, 24 A) 2d 12$, 24 N YS

2'1 419 ( I t ep t 1 90) ) . Ille State COIll11ISSIOii Was flued

t })Ilig11,' alI e1tll't)Iflll1[t )1'OCU eliing lil t1P NeW York State

SupreIe (Ourt, am 1 1h Coult F( rlere LOuRI 2l ald tlle
4 A( t elIlter tile appelIntee lRss of (5 itle W'11hs by ( )etober

:)0, 1 9(m. Il. llell thle uIiOi1 r'eqlestedI I'eOliSieratiol

r1 tile Ord'er, 0e (kPill to Emillee tile class SIZ fIrolll (b to

0), hIle Collt iltti l't' 1ie1101 ai iill ate(1 le 11ion IO'

't llsingi2 "t,' '( eejit lor tue11 !(tt1reS, to 100r4er tle ilte-

I'1'a t)io n( ' )r'OeeSS. ... " State ("roinissin fo,°rs 0 I' Ilua1H aIllgjhts.

V. lrre i/, 47 Mise 24 im : ;uu, i;: N YS 2d 25}, 252 (Sup.

Cit. NY. Co. 19(55).

1'ititiOnel'r Jlt terl) l O ta ,eitlee to iltegflration contlille1

UllRnhtlt. ill 19(7, tie State ( 010lll>11 lLe1il 1'e({Uested

a he'll11rin hehre 11th NeW O( ) i'k Stat e' St1i)i'eIiie (OUI't upo{I

Iar1Ai11' tllat jiet itioll'ers Were plullnInL to i more te le-

sulis o tlle 111ost rIeQ 'lli iltp1IrelltjIle slil) eXanhi nt l 11 all( i

athnwiniste' ani eut1i1rely n wW lest, (O1 the gr'I'( utld that n01-
whites had Teceived '"1nfai111' tuitorin'i1'" alH 1passedI ni ut-

e'('as llb Il5 1H1her s11.2 11 1IiIole . K! S lt/ ( ohu i/H-. ioH /0r IlIH a Hl(li

Ig'l h v. F'hrl 52 M ise 2d 92(: , 277 NYNS 2d 2S7 (Sup.

(it. NY. Co. 19(57). The Colurt IO11l1 10 (vitlellee of Inlfair

tlltOrillng 10l(1 01ler(t (l i itIOlleS to Intle11tlI"' tile alyren-

tiM's r11 o llh t Se ss of itl' EX iiiiat Io (' si ts. "/(1 1 ( ( -/1

issiOn v. Fa rrell, 52 M e 24 at 942-43, 277 NYS 2d1 at 3-j
4. The NeW V o rk Sn })iin1 ( OU irt's (leeisiOil was afIT111INI(

1n appeal by both tihe Appehllte )ivision amid the New
Y~ork (ouirt ol \ppea1S. KteeK /l (Commission for IIU~uwaH

Ilights.. v. Frn 1/. 27 A D)2d1 3'7, _7' NYS 2d 9K (1st I)ep't ),
asl. 19 NY2d 974, 2Sl NYS _ 51,> 22 NV 4 (d91 (1I57).

oIithelePss, petItloners Y1lI01 a \R°iN tor (I'OfllVellt ThEse0

leeisioiis 11nd( tle0 emti'e tlhrust rl 11e StaIe Ilpren ( 'uit's
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injuIncition--they began su1)i(izingO' "Cram ollusI' " for

fiem('Ilis aHl relat ves5 of un 0)11 Iomellmb'Iers I)repj)aring2, to take
the apprenticeship) examination (A 214, 352).

Ill. The Federal Action

P etitiOnlers 'ontiiI11ing faiutire to C)Il)ly withl the ini-

junct i of the New York Stat Supreme (ourt led to

tile 1 971 comiIencement of this action by the United States
I)ep artlent of Justice (th' '"(Government") pursuant to

Title II. of the Civil Rilghts Act of 19(4, 42 USC 200U

t seg., and Iresidential Executive Order 11246 (JA 372).
The complaint alleged that p)etitioners hadl engaged inl a

ptenand~ practice of dliscrimlinationl by faingtreut

n on-wittes for meIlbersilip, failing to admnit Ion-whites

into the uni)n, refusing to permit Local 28 contractors to

fulfill their alfirIat ive action o1ligationls unler I'xecuti\ e
order r 11 24 ; andI 'failing all refusing to take reasonlab)le

steps to eliminate the effects of their )ast discriminatory

policies anE1 practices" (J1A 872-73). The (Governmen t

requested( that the District (Court 11,ji1 petitioners' con-

tinuing refusal to treat non-whites oII tile samie bI asis as

whites and mandate the "'selection of suffiietet ap))reltices

from muionig qulif i iel non1-White al) ihicants to overcome the

e effects of0 past (Iiscrilinat iON" (JA 378-74).

Shortly after the filing of this action, the New York
'ity Conunission on 1 IuImani lights coInnIenced an admnini-

strativye proceeding against Loceal 2S alleging that the

union had violated the City Iumaa ltights Law by engag-

inlg in racilly di~scrimininatory apprenIticeship , Imeb Iership,
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aInl jol refe rral 1ractices ( A 39: ).* O JunIe 2, 1 972, the
"ity lovel to intervene inl tle instalt action ul O wi 1asis

that, inter alla, su(hi nte'venitlll was lecessayI to enuIrce

co1lpJliafnce witlh the (ity llan I iIhts Law v andi IM aorid
Exe(lltive lrer 2(1 ( A :9 r] .). The unop edI lotion wats

granta ( A 39:2).

Fol lowi ng th le 1974 strikes and1 work stoppIjages w~ hichl

miicrked petitioners' rleusal to necep(W t trainiecs zlt'refr to

Iro(val 'S (colitraetors 1)pu rsuianit toe E;xeenltive ( )nhirz 1124h

ami E() 20 ( A :82;: J3A :I1: , :84K>-?), the D istrict C(ourt
issuedl several inijunictive orthers. In an incterimi onler enter-

ed1 onz Apjril 9 , 1974 and1(1 e(Te1tive thruih11 JlmH 30, 1 974, tle

)istrict ("court (udirfeini, JI.) requlliral the JA C to provide ad1-

Van ed1 plaeeniiit il tie aplrenti ceshipi) progirami for six

minority individuals who had 1 eel ee referr1 as tr aiiiees on

fou' Ciity c(oslt'UCtion sites ("JA (i0).

This oreri waz s spe1i rseded byL a llole' c(ilpreellslive

order (enter'e i LII .1 onJly 2. 1974l I 303). The Jlyz1 order
requir'el that by SepJ tebill er 19 174 the J A C' assign f )r

emp})loymvinent a new (lass of 01 il}app rntic es which would.
include 20 miiniority anid. 4( none-inoiriicity a1p )renrtices, anl

that it process upji to 201 applicntiolnls for advanced plaee -

menciit ini the <}a(ppeiiticeshi p 1rrclam 'hl (*JA\. 32(;3). Tihie J AC1

.di(lrtook omiyV niial efforts to 'olylfv wx ith the District

*~ Th )roceeding was bas;5ed,1 in part, onm the refutsal byV I ~ cal 2 8
and the JAC\i to comvply wvih Alayoral Executive ()rhder 20 (E

20" < A 32o: IA 32(0, 354. lEnactedl by Mayer John \. Uin1ay
in tWO, E(20 reqluired thati co nctors on Cityr sites emphley
~ ne "nin(rity trainee' i ir In err It01 or tirnerlmen eljloed allIl

n RL5 (li(ctedI ti ierea-se the iwepreselliatin (if ioldl-hte- ilile
cn truetli I tri. les in ae )r(lii e with1 the dicetates (f lVfe i e t1al

Executive ( 'rders 1 124to and 11375 I A 35 ,;41 l~cal 28 was the
only l ca in the City wh\\cich refused toi complyO with I C ) C)

1 A 326 : JA 320. 354),



(orlit 5 July order. andi inf tormial e'oI'rts byO respOnlenzits

coimsel to scuriI e comp fl iance were unsuccessful (JA 350(h

58). (b)ily under threat of coitemplllt citations did1 pceti-

t ioirsi( eveitually comply (A 215; J A 342).

After a thtree-week trial,. Judge Werker concluded that
p)etit io(niiers had (engag~2l'e(I ill a )attern of intent10l1 di(s

criiiiiiatioi wlicih operated to block lioin-wlites fro all
routes tO atlniissi On to nmhit1'ersllp in Local i The Court

enneh~ledlcc that thec pectitliners ' rcruiitmecnt, selectioni, train

ing; an I millii( )i 1 practices vio(,latel bo)0tlh T title VI I and the

C1ityl luman Iiglts Law (A 350-51).*

The app)})relticeship p jrog'raii is tlie )rirary iietlod I

which ne0w 1 iembil iers gain cntrvance to Local 2 (A 20 J,
1> , 325;d A 30). B etw n 1 97(i and 1 973, non-white

1partiilpation11 ini the plplreni) ti(eshipj program fll f(1 romi
21 Sr to 9.8 r (A 327) .** TI' Court found that this was
tlw result (f utilizilg ai disciinii atory appreiticeslip en-

traince exail nation ( A 233) and unlawfully excluding all

apprenI'( lt l slie hi applicaits who dd 1 not pse a high

school diploma ( A ,340) . The C!ourt furterfolinid that

peOtitionrs hta dtl ('e ilsriinated I against toii-Wvhiites byN' ex-
)ening< 100 11in d11s1( to prepIayre relatives and fri ends of

1m1(emb1)er Vs i' the a1)reniti(cshl iji examinationi (A 352).

The l districtt ("c ourt adtllressel at len1igthi the intentioially

discriminatory practices 01 Local 28 that precluded I non-

* As the City details here, even an indulgent breathing or

I mlie WVerker's decision liai A(lMi ty coubI no111t lead an il nhiasedI ]
re.adler toi co lluehible, as the petit io ner> have, that petit io iners were

S oun 1 in vilat in "Title V II, "largely for obeying the...
iorler o ) the State (Court." Pet. B'r. on merits at c.

** It subseq1uenty1 rose to) 13 3Jin 3I 1q74 as a coi nsequlence

of judicial inen\ en tion A 2 327 I 3J). 363 ),
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whites frain obltainingL direct HJIlisin to nibesheipSl
status as juuriwen, eIl A fter o (serving that qualified no1-

whiite shee t miet al worPkers$ exi stedI ini large p ercen1tag"es inI

oth111er (nstuCtio locals ini New York (C1ity, al n101111tg,' tilw'

near tota lsecie 1 nE'11i wo'kers allioigL the li1meiirsllip

of iLocal 28 ( A 342-44), tlw Listri'ict Court 10mll(1 t hat Local
2S (eiled access to qua lifiel non-whites by: (1) fail-

lIlt to ambninlister jouIn1ieynmu1%1 extlninationis anid sing11

,jolrneymlan e'xamllinatios whlihl had not beel vali-
datel p pursuant to EEOC()( (Gdllelwes: (2) selectively or'an-

1z11g 11o1-ulionl s11('e me1tal shops}3 w°ith1 1ew, if anyv, non--

whllite ('imll3)Oyees', (a ' oradmi1tt11i' ftrom those s1p1s only

white elployees: a l1( (2 accepting1i.' whites firoi afliliatedl

sister locals as trianisfer members' whilt refusing" tr'ansfers

of nioni-whiites. Local 2<s refuial to openi its ranks to

ex )e ri ence 1 11(11-nnion11 -I101tt m1tal wo X3a 1)rke rs se rved, in1

con Unlctill witlh its (l1i5('iserIl{tionl ii thle ape'n'llti('sllip)
programI 11), tol mitain Iimal t>d 1 as an almost (1it "ely white

7nion (A 344-51 ).

Althouigh'l t he sheet mliet al i11111uty ('xp3erienleed a :s11ifi-

ennt expansi on between 17 1 and 1972. Itoeia1 '9 I(nhini -

st'(redl oinly two joiirvlwymai n 'it rance exainiations dlurigI1,

that entire 1riod (A ;44-45 . This (el(flusioarv praet ite
resulted in a (iritienl shortage of workers which heeanwi so

s('\ee thaiit the She et Aletal 11ad Air (niininglifl,' Coni-

tetors' Assoeiniton of New York (ity ( "ntr)1atie''tor'

Association") was forced nt seek relief by iniit iating, arbi-
t rati onl )ro(el in a1gaIIi st Loceal S9 (A \ 44-45)HeI ,jollly-

nleymian tests ltonai~tely adiniisterinh 1 11ad 19

Lo(l1 2S Hamit niewV nomeillhers ( A 3441 --45 ). In- HaitlonI to

lions denied nnh11111Vites neei(ss to thle ind11 us'tr (A 341), the
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I)istriet Co0ur't also found1(1 that the 19(8 test had an adverse

racial impact. All of tile 2) eandi(iates wIor) passe( were

white (A 345).

Alhough tihe shortag~e of workers continued, L ocal 2S

refused15O( to ainr 11s11)te r a journeyIan test in 1 97) andI inistead1

increased tihe available 111 Ii°ower V 1su111ig hundreds of

"identi fi(entin s lips," r r n ( A. h :340).* Itween 1 9(3S

anI 1I972 tile 1111111er of prmit issuiedl yi Local 2S rose from
Ibet wen I a11nl 20((0 to between 4'0)(0) and 500,rt) and all b ut

one ol the plermhits were issued to whites, many of whom

we re members 01 alliedl c(iostVructionl n110ions (A l4h). Local

( i1cn( cVd that t11es5e men id nII ot possess ski lls equal

to) those of journi ymanllih1 shelt metal workers il ILocil 0S, and

ha n1ot Ieen required to ak take a test as a )re2requisit e to

work ng__ inl Local 28 (J A 287''-8S ). The DI i strict t Ciourt

found that although Iocal 28 requetdco teniporarv workers

froIi sister locals th rouglIout tie (0c)un1try°, it lever once

contalcted1 the Blowpipe I)iVision o1 Local Unin1 40)1,
I AS MW , a uniionl of workers wi thi sheet m]etal skills, which

was coprllliisedl aliiost iltirely of nloni-whiites (A 34(-4.8 ). IhIe

I)i Utrict C'ort also fdll thl tiia tthe )r'esilelt of ILroical 28 hadl

misled qlalifieicd noni-wVlhitcs int1o believin'1g haIt they o'old

oily work with Local 28 by taking and sin551g the joulrney-

Ilmn test (A :349).

The 1Distriict (Court 10ound t hat sincee 1 9 1, in violation

of the Interniationails C1onist itut ion and Ritual, Local 28 hiadl

a police of ac' pt ing t ranisfeo rs omly of fo rler m1e111er5

of Local 28 ( A 35(; JAX 284-5 ) . Since the mllemb1)ership of

ILocal 28 wvas ent i rely wVhIite pior to the tioe tis polcy was

* Rather thjani exp 1:1md its imemieirshlip, I local 28 also recalledI

pnionersIbL to wo urkz and1 inl additional, oTered an extrordcinIiiary
amun of otme work to its iournevmlanl members> A Se:~

JIA 22%, 310-17, 338-u)
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ins~titutedc, nI n-Whlites: w~cr e autc~muttica lly ex:cItcluded cI f ~rae n

sidlera lt Ion ' trans hr ( A 2 I . Itl I)iStrlit ( oUit 1Oul( I

I hat < luringi the p(er)i(1l 1%9(7 thlyugh 1!i 92, 57 white person>
Were peljIlittel' 10 trfail ter it IltO 1I1 2.8. o lloll-Wllites

Were a!llOWe( I to tr11lei'o ( llr11il ti lat perl (d, aihlOllJIl a

\I°fll'f' trie(I to gaill I (laissoi 011 : )l

0( n1n-ll-\Iit es h~eL1u llnelLllS ol 1o0e1 2S tilrotilg'l

ile O1Li1Zuti0ll 01 lI011-l1111 OH S-l5111 prior to I hJ3 agree-

illellt 11l-n( -ll$ te parties il tlis ease ( A :I4). Thle lninl s

ptc r~erred it tt ex i nfl-thut it wiaI not aware Of nlnuniO I on

Shn)Ips own-lel by or enlplofuing nOn-wh-iites alal huda no policy

restrieting2 Organll1ilLngt I()Wlite 51I0)S-Wlls re 9eted(I ill te
I)istrie t (ourt as IllerMIhle ( A 247). Tlle lOIStriet ( onit

loulil that it was eOnnniOln kn~loWedge ini the influstry that

IA)CUI > avool(l 0rgall ZJIUl$ lln-White Sll10)5 nieI, nmore

Sp)eifienlly, that Loeal US refused to OrganiZe blowpipe
contraetor ' Ipreeiselt Inv'llSe tlleil' Illeii 11111 were nll-

white (A 2l4, 24>).

IV. Early District Court EffortS to Remedy Petit-
tiOner'I Di scrn n atory Coniduct

in faSinOing~ relief t 10 eliVl the luuiltif aeete~l 1111l

I(le ) l' a(t t11 rl O IlteltOflli I (LiSeiilliati loll by 0 1

2& a1n t he J A(C t he District Couirt t ook note that

"tjhe r'eord in both >iate andi tederal eourit aLgainst

(titiorsll iS Ieplete With isItaiel OfS 01tli'i 1th iha faithi

('r ll(t tO prevenIt Or 1 htIy RIffin' iativel TRetijn" (A :h2). Ini

1(0 (1r!dient e illeo e ffeots 0)1 tu hlei })ast d(I~ililut iolI I

:352), the Distict 11crt eonelide I thlt "ithie impl))oSiti m

01 a 1 lnle(Uc l'Hiei ' Ihn I 01 eo i luletioli Wi lIlli 11 a l lISdll 111

I)le 1(1(( lee i )1Rol iion-Wiitet s IS essential to }Iee 01jt-
1 Inerls inl ploSitin (ol f Ion (h1ttlpinne wVith the 1 )(4 (ivil

itighItS Acit" (A 1 ii352). ~ It~ittc z t It d( ~
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Tlhe District Couit relied on the 1970 Census conducted

b y the D)epartIent ol ComuImlerceot't'r the calculatioll of

the goal (A 3J3-54; JA 254-74). "LA Jfter full consileratiol

of the l'pressel collitioul ol the construction ilnd [ustry

[in 1975], andI in the firm beief that a grradua but steadyV

influx of noll-whiites [wo huld]I prouce? the most stable

miiembeltrshlip," the D)i strict (Cour i't oI'ei'e(d that petitioniers

achieve a ('olllbinIled 1lolln aind ap);rentices1i p prograni

leml)erslli) of 29% by July 1, 1981 (A 254 & n.30).

Tile goal was only one feature of the ComJr)Iehrenfsive

program ordered by Judge Werker to reme(ly petitioners'
di scrinminatory pal)ctices. Inl his August 1975 Order

and(1 J udgmIent ("O&J"), in1 adLdltitiol to enjoining all

of the specific reruitmeIIt, selections, trailing anid 1d-

liiI 10 cractic ees which lie foundll( icim l'mllllllt ory, andI

l!iposing the goal, J udge Werker appointed an admni-i-

strat)r to wvork wVith the plrti(e

mient ingL a program thait would 11

II't1Si1,.lll 1I'hlILVl \ lf l te(I l *j t)li l
tte goal (A 100-07). Thelf O&J .

included alt leasl.t th1( following: ~

st'I'(' a t1 lQelst onCe a yea: l

fe1ss(ionaly Validated ppn1 tite

to )e llhthiisi:tc'er'l atl least onC

de taile 1e'C iordI keenl g byv Loca
iiilto'nIellld(' 01 ser111'ate records

s in developing anl ill)le-

facil1itate acievemntn of

''llire(d that the Jpro1'lrll

1) provisions f'or a pro-

'anu1llltilllon to be ahililj-

2) provisions fo' a pro-

ea year: 3) provision for

1 28i andi the JIA C iluld(Iiig
for wh"lit's 11(1 i Iot-whlites

regard Iinhg the overah1'0ll C)osition11 of the Local 28 work force

anid lour worked , idlividlsVi(1185 i) woapVly for, take, and1

paiss the appren t i cesip and811( joun ma examin'1'Ifl ('Xtfliirations15

a111c' per1sn who sebk 0 to transfe'r into Loenl 2 or obtain

rn its:; and 4) 11'ovil~li for a po'grmt)1' tflver'tisigli
1nd1 pulblielty in1 orldr to di:s)el )etitioier' repuiitalton

for liscriinhiation ill tile niI-wIltVI connnunity (A 30 -12).
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sis evid ( nlt, the D )istr'it ( ou rt (letrmI'I11ine(1, bas((d 111
the hii story of )et itioners flailur1eV to ('(coly)1Jl with11 earl iCr
State and1(1 Ie(ral coult orders, that Local 2S and the .JAC(

Woul( 11 Ot tlkc ally Illvlli ;ingiul st~ps to (n tlleir lllawful

i1'1'lIIli1Lt1ill against niOll-Wllites witlioit a (UloselV 11Jii-

to(r'' 1. 11(1 ('(colIl)r (elllsiv( pr ilalll. A1 orlHlgil, tlle ( ) ,cJ
1rN' 1aire(d (del(ollie ii1 (a8 p.a11 t1hat811 ( l(JI I lle 1a8s1

to ilio1 lliu11)el'Ierl i) o)°1 ll1 'Iss11r'e ste lv progr2fess

towVard the level of noni~-white luiem~bershiip tha8t would
hatve xste(d iln the as(neH( of tlw pa1tte1n 1nd1 a)1'ltiVe o1

(isc(rim(inalttition engtagedcI inI 1by- 1(cal 2"' lnd the A(.

Th'e Aflhimat ive A\ct i on Program ("~A l"') entered fin

N\ovebi er 1 p) .) 1iurn11 1' n to the O &J i nuded ht(I all of the
b1o o mpo nents1)OI1('1t5, c(hi v('l('ld)('d in gr eat detaill ( A 2:1-

5)4). It 1ls>o set 1orth' 11 terimii )ern(ltlag(' deals (A 222),

adil pro )vId(l( that -e fr('I(( l lI'omII lmUolg L1applicants wVho()

pasd the a rei'(ellts(' ehiip and11I'll('Ill ('jlourneman xainalltions

was to be 11a1(1 cc IIVQoiir 1 tO 11 white nioni-whlite ti't 1o to

1)e (et(rmIld( by th0 parties ( A 2:34, 245). Thel( A P

fuirithIr prov'idd(l that loca'11 is (°(111(1 2 udissu pe('rmits11 oyi

with thlie exp'XIress cons1emi of the AdinIuistraIt or (A 241).

]1n 1 !)7(, thlie ( ourt of .A ppals afliiIed Jutige Werker's

findlinl's tf dii('n'allltl'in aglinlt I( 'el 25 anid the JACi,

finding thai ( A 212) :

t Iler' is llIIe h(' evii le(nce Iat all thle Ioutes into
Local 2s have been b1)1ocked to mii LIioi'in t y grou p Inwmiii-
h (ers as a result of (Iscrim inatory pr acti ces byv Local

2'-8 anid th( ciA.'. 11 trial reord inl this c ease is

onn11H1i11ous andH(1 the hwts bf(ore the (istrit (u01r

w(re' m1ore thnnill] dlgt('( e 1to sustain its fhilid1gs.

L o('al 2 and thle JA f !1 ( have' eonsisten1tl 11181 indgr-

ru)sly violated Tille V1(' \'I 1.
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IIn viewv of petiti(i1r1' "hlong dt11(l pje'sisteIt )atte'rn of
lisc'ri1Ii1ltio1," the Court of Apjeals upheld the 29

membIeuflhrsIhi 1 goal as a temlflorary relel, (istilgu1isIing
it from "ca quota used to h)ump) ieml bnllllltl)Es1 o1 hind cr )'o-

motion of )'Qelt miiemberis of the work force" (A
222). The Court also) aI)Irov'd the appoi tImenit of the

Admi1is-trator (A 219). Like Judge Wtrkelr, the Court
of A appeals concluded that (A 220):

t ] lhe a)p arelt fa lure of the New York court order
to change Local 28's miemb ership) practices to ani

applIreeIlble extent aldc the rather reluctant response
made )y Loc(al 2s to Judlge Gurfein's orders con-

v1i1ce 1s that it is necessary for a1 court-appointed

adnliniistrator to exercise dlay-to-lay oversight of the

union's affairs.

The Court dc(liied to permit the permIaneint use of any
implementing ratios (A 22-25), although the interim

use of such ratios )enlilig the dIevelopment of jo-)related
test s was approvedI (A 225 ) .* Tle petitioners (lid not seek

review- in1 this court.

In response o tothe 1 97; opi in)1 of the (ourt of Appeals,
a1d to chang'eI conditions in the sheet metal imllust ry, the

IDistric't (ourt enlt(r1'el ab Revisel Affirmative Action I'ro-
gram. al ( orderr ("RA A IP O" ) in 1977 (A 18) For the

m1{ost jIart. IAAPO( ) i carried forward(1. the lan outlined in

tlh'' AAP'. The liost sigiificant dif ference was that the
date for attaining the 29 goal was moved to 1 982, and1

the1( interim goals ad( j ustedl accordlinigly, h)e('ause the I)istrict
( 1oirt had(1 de(lterlinied that (lepressedl 'o1lit ios1 inl tile

sheet Ietal ind(just ry nm le aclnievetneIt of the 29 ) t goal

* None of the orders to which thei petitioners arc nmuW subject
rqi re that appI )renltices or j ourllfeen be admitte l p uranfllt to

a white non-wvhite ratio.
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by 1981 inipracticable (A 1 :3-84: JA 1(45-R). R A AP(
also ptroVided1 that pplrelltice el('ss hec in(elturd

twice anuIally and that th1e J A C loiwardJ its reeomlilenda-
tiOnis fr class size to the Ahninistrator 11 les than U0 days

I)0fore tlle indlenrllr f a 11 lls (A 192). itlli ITSJ)0ct

to pul icity, RAAOI), like the AA Pl, rcli')r l publicly

Canll)aig12'flS })Irc lr to Edill jr)11cllEVI hlll allI 81)})l lltiC'eSli)

tXallillatioI (A 203). It urtllIr 1e(Ui 1I tllat ro)I'ntp1)t
(lE'elO} 111e'llt o a ge eIra })lllllii('t Cul1J agil Ill 0 iorts to

elllrge tlh ool ol e nligible non-Whlite ap})liealts to Local

2 (A 304).* _ .

In an Octolhic 1977 oo ilI on1,h ll COUrt ot Appeals up-
hleld AAI A )() in its H it i retyv (A It h). Ilie Court Ol

A)])RIcls eC'EIiclerecl, Illt rje HteI by a. cliv ile(11 Vote, the
UllIOU S C011tc 11t1a I tllt tI e 29 nieflhl )OErlliJ g'oal Was cX-

essivye because it wasI Lsod on the no n-white porcentago

ol the lI)or j9)0l ill NeW York (c i ty ratller tllan a WileI

cgTE aIpllic areT (.A 1 (i). Aai.ll, petiticn'rS ci lt S1el

review in tllis CoUrt.

V. The 1982 Conitemlpt Proceding

Between 1974 atnd 19 "2, thIce total non-white mieIbershcip
ol local 2' ilEIreaslc froii .<l ( A I (O) to 10. (A 9).

ii nl'IE (.) 1(PI1tL0u e 1)i uits. e110 Ilol-Wllite ol evl1llnldl

l1mn11(ersllip ill l9 2 WRas O A lllI A1 )1). Ir0titioUers allr

1ot C011E close to attainic g t ile 29 ircfl-Whlite l ilnerEIsllp

2Oal whihll, assull ing c01lii allce witlh I A AIN ), they were

eXpeted to reclh in , 11 1 9>2. Nor llal tillE So ngllt I tc

have the i'Onal modhified or to he relieved fr1U1n anyv ohliga-

* As fu kte Werkcflr nol in his 1 i75 opin in, L. I.ocal 28's
repuItatlcin for nepo tisml prevented nonh-whites from ven aXIIttemptj-

ingI to contact the J AC rgarding mimbership Ojportnities t A330
in3)..
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tioln under IAAPIO. By 1982, it wvas clear that the failure

to even ap))roach the goal was the direct result of speci ic

acts )y )etitiolers ill violation of the O&J and RIAAOI
and orders of the Adhninistrator (A 453, 40(2-03 ; JA 130-:22).
Thus, in April 1 9S2, the City and State moved for an order

h1oillg )etitiolers ill Q(co)ltemplJt 1o1' violations of those

orders. Petitioners cross-mlovcd I for an order terminating

the Oi&J and RAAPO.

The Counirt conducted an ev ident iary hearing on the
motion an(1 QOcS- motion anld(, 1I1 a (decision rendclered on
August 1 ', 199N2, founiid that petit loners dlla "impeded
tihe entry of non-whites into Local 2s in contravention

of [the Court's] rior orders" (A 15l). Specifically, the
Court foun that (ledefendants had (A 151-55):

1. underutilized the ap)renIticeshli) program, which
is the pri1marT1y miiethiod of (ntry illto) the union and

thus the most promising source of non-white
members;

2. failed to (esign 0o1' n11dertake the general pub-

liclty campaign which the District Court had

found1 necessary to dispel pettiiers' re)ta-

tioi for dIiscrimin11ationfl inl the non-wliite comnliunu-

ity;

3. failedI to nainitain and sublnlit records and re-

ports essential to o1nz1itoring compliance with

the O&J and RAAPO;

4. issued0( work permits without prior authorization

of the AdIministrator is required y IAA1PO;
and

). amended their collective bargainingg agreement

)y alling II a provisioi which discriminated
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against LocIal S's nonvh11O llite ,journieynian mem('IT1-

b)ers.

AVlthIough )etitioners(1'S hIad failed to even omIt e cls(' e to

nwtingttl the( ''99, gOnlI, the( IsL .t it" Court expressly,1 de-

(liled to hubl th em in conYltempl t oni that basis (A 1~>5-(t).

The Court indiciatel, lboeverV 1, that it was convincd 1 that

IL)oeaI 28 anI the J A ( Iard fai led to make g2$( ooI faith

(fforts to attain the g (A 15 _ c. ; ). The Disi ilet Court

dIen11 iedI p el tiiners' (ross-mtitiOnl to tei'nii iiate tle O&J adil
RAAP(O )ecaul1s( thet pupIs'e (1 tlios( riderss hadlI not yet

been achieved (A 1;Y7).

A. Underutilization of the Apprenticeship Program

)espite the ai)renit ieeshi) prn'ograI's critical linpori-

taIncee in briging~iie nion-wiiites int) the uion1110 in llnumiiiersl suf-

flelnt to achieve stea(dy progress toward the goal, peti-

tione's trained 111)staltially fewe' at)p)rentices aftter the
I)istrict (court inel Its 1 97r (O)&J than before (A 4S4-85;

JA 74). At tlw saie ti me that the numbul er of a )prentices

t rtiiined' dec° reasedii 1, the rattio o)) j ort'n)I( V eyw1 to) aplr"elntiees

'Iptl oedI by)V Local (> conut I'actors rose as hi111 as 1 8 :1
(A It(), mtl the average numberil )('i' of hiour is w )rke( Ijper

yealr by Loena 2- jori yitail d ily ir(nasedl (A 74).'
Re'°tw(veeni J utly of 19S1 and Mardi oh 198l2, empilloymIneit o)ppor'-

* The Ilu rea of Apprenti ceship, 1. S. I epartlent of aboI .a r
National Aprenticeship and T rainingt standards fur the Sheet

Metal Indu'stry recogLnized t hat an app~rprate appren-tice-to
journeyrnan riiO is 1:4 I A 71 . Local 28 agreed to employ thadt

rath when it rgIstered its apprenticehip prog with the New
Yoirk State D~epartment of Labor iA 161
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ttiiities so exceledd the available suIpply of Local 2S

,joulrem11111 ilmt Local 2S was compel led to issue over 20(
work p)ermits to Iutm-ImeIlier sheet metal workers to meet

el)loyers' needs (A 10) . This was precisely the letho1
by wllic1 Locai 2S an1(i the JAC1  had closed their

di()oors to new members in the late (iO's and early 70's and
which the District Court found1(1 to be0 liscrililatory (A

;34 ). The District C.ouirt rejected pettiioners' contention

tlalt the udllerutilizatioL was the result of an economic

sl1(oW11 af( 111111 that )etiti owners, still intent on resist-

ing integ tinl hId once again sllftedl epll) Illent oppor-

tunlities Iromi ap)jrentices to its )redoniInantly wite, iln-

eulbeniit jouIlrnlen (A 151, 15(;).**

* In the decision holding petitioners in contempt (A 150(-57 f
the I districtt Court incorrectly compared the mber of apprentices

enrolled int all four years of the app )rentie}hip program Letwejen
171 and 1975 with the number of new apprentices indenttred

betweenl 1 76 and 1981 (A l, I1 1i. I However, the record reflects
that the correct statistics suppcfrt the finding that the JAC trained
more appl rentices between 19 71 and 1975 than it trained between

176 and 1981 ( A 484-85; JA 74). Moreover, as the Court of

Appeals majority noted, the fading of underutilization was in t

basei on that fiing alone (A 16, 151).

*I Despite petitiolrs' obligation under RAAI'O to inform re-
spIoindlents and the Administrator of the size of the apprentice classes

60 days pr ior to indenture, they failed toY provtidle the require 1
information (A 15, 23, 143, 19)2, 462, 475). Respondents and
the Administrator were there fore unable to timely review the
apprentice class sizes. Petitioners' assertion that the Admninistrator
appijirov xed each apprentice class is rironeous. See I'et. Brief on
Merits at i. The reports petitionmers point to in support of this
co intention A 42 n. 3) , were those submitted monthly informingh

the .Administrator of the number of apprentices in the JA.\C pro-
grami an I inot the rep >rts required to be submitted tw\ ice annually

prior to the inlenture of each class (A 23).
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B. Failure to Implement a General Publicity Campaign

11he (&J (A 812) and RAAPI ) (A 20:-04) required
Local 28 and(1 the JAC to devise and iumipleient a written

plan for all effective general julflicity cmiijpaign dlesigle(l
to dlispel their rep)utaltion l flo'r (i~c'iscliiationl ill nonl-white

COmulllnities. liis r'''(jU i'eqiement is sep )arate adlt (listillet

frm1l the advertising andt I publicity eaipaignis which the

uniconl liust conluct )r'ior to eall apprenAticeship an1(d

,journeylaln exainaltioin (A 203). This was interndedi t()

leisure that when opo)Ortunuities to take tle alpreniticeshiip

and ,jouyi'linnlln exalminiationS arose, ino11-whiltes would l1U

longer iel that al ienttoins to Lcal 2 were futile. ASe

hTlibit I olohnne to 1 9N2 App )}e{'l to tile Second C'ircli t,
I)oeket N o. '2I-241 ("E, ") it I {.t-. Despite repeated

requsts, and ii direct cotr aI lVelti on ol RAP\. I), p 1eti-
tioners necitheri' forulaIN htted 11r impilc (lellted ai s11C1 plan

( A 152, 455, 471-72).

C. Record Keeping and Reporting Violations

Accurate rep)ortinlg andl record keeping is "albsolutely
vital to the effeti ve ni1ni Ktoingi and O t11o 1 impij )lem vientati o01 0f

the RA APO1( by I the A hiniiiiist rator, tlie p)artiies an(l the
c(olrt" ( A 134). lhe, ree'orl sluJpprt1inig' the 1 982 coniteipl t

itde clear that peo'titi1(oner hS I iad failedo 1 c 1omlply withi

RAAPO t ('s reporting requiriemenvi ts aln(I with s pecilic re-

qluests ftor iliorllat ion by, tlie Admnilstrator (A 154, 15:>
n.S,. 45-5., 472-74: EKV ait l-74, 21.1-, 40, 474-91 ). Jhu(g

Weorkzer stated that tlis failure (evid fenced petitioners

"blatan1t disr'ega ird flor thiei'ir oligltio1 to provide the

allroli.late pIarties fo to his suit w ith tihe information per-
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tinIent to the f'rce)1'ieIt of the O&J anl the RAAiPO)"

(A 154-55).*

D. Unauthorized Work Permits

In July 1975, the 1)ist rit C"ourt held that Local 28
utilize( the pe'rliit sysVtem1i to restri'ict the size of its m1em-

b ership adi that this p)ractice illegally (enied nlfoni-wlites
necess to epIi)loyIlelt o)oiliItuities in the sheet metal

illlustryV (A 34(). In order to mon1 itor any culture

grani' ts of )er'lits, tlie ()&J and L AAPO J() prohibited Local
U' iromi issuing any work permits except with the "'express

written consult of the A huinistrator ." (A 191, 315).

Nonetheless, inl viotltioin 01 those orders, in larch 1 9s 1,

Local L28 again b)eganl issuing permits wit hiout the A(hnini-

strato r's written authorization. Before respondents dis-

covered this, Local US had granted thirteen unauthorizedl

permits, and only oiie was to a non-white (A 1 53-

54, 4)). Presumably, the entiree 200 plus permits issued

betweenn July191and 1ar 119 (1 aci I 1)$N2 would have been

issueC? without the prior alpproval required by the ()&J

and RUAAPO() la(1 rs'pi5Jo(11nts not become aware of this

act iv ityv.

E. The Collective Bargaining Agreeimnent

En(er the (&J , pet itiioners are permanently enijoinedl

fromii cii engain g in1 "'aIi act or irctice which has the pur-

)ose o' the (' eft ol disriiniiIat1ing in .. teris, cOn-

* 1)isregard for record keeping obligations was by 1082 a p1re-

dlictable behavior pattern for petitioners5. Failure> by peiioners
to keep the recordsk required by the New York State Supreme.w

Co9 )urt pursuant to the &Crrected Iijti I Dra ft prevcn ted the i iit rri
court frorn tondullctngflL thorough analyses of apprenticeship exa-

minations b etweCCn 1964 and 1975 and 1 the 1 o( urney man

examination (A 331, 345; JA 312).



dIi tionls or )rivilegtes of (nliplmenIt against aiy indivillid

or class ol indix \'duals oi the basis of raice', color car nia-

tionlal origin" ( A. 30) ). lii violatitm of the (O)&J , Loual

JS andt the Colt'rtoir' Assoeiat ion amenideI their C(ollec-

tiv BP1argaiing1i Agureeme~nt byv add ingw a AL iimoradnin of

Agreem ient whii(ch pro{Vbled ( A 1 55):

S)uring periodIs 0f1 unempljtlolllelt. there shall be

a rit i of Oite anliii to ever oI non11' tici (1 :) to ht

liffy -two (52 ) year s andI oLler in tihe shlop and

field.

Tii' Isi;t ri't' ( court b iase. a (l tnl x rt test iliilon, fl mulol that
this provision (the "'oi d1r workers' pr~ov1ivion) had a

lisp)arate i impact 11 tlw p )redm)linaitl itoI-white young

Iebllers of Local 28, was nOt ,justifie( by lsiness nieces-

sity, and was thieretore diserimiinatory (A 155).

T) 1"eIy lv the effects of 1 et itioiners' continiiacious (on-

dict the Dli stict Cout C0o111 ( )r leredi L local 19, the J A( and

the C ont ractors' Asso(iation O to( pay a fine of $1 50,000

ilto a fuind ( the "1 ' -l) . hIle F'ulI was to 0b1 e used't to
increase tile nioi-white m11{Ie rsliip of tie appreIntice pro-

g'aIl lin CrI'ler to comp1Jatllnte fr) the years when

LoEll 2S> un1uil0it iizatioii of the(' apprenticeship pro-

grant severely iplljaeiel the entry o[ non-whites (A

15a6). 'l1T Dis tric. t:1 oni ls6) tonlndedtl~ ilthattaddi-

tional fines to 'Oenie (utpitl(e witl the ordIels o1 the

Coirt andill t\ Ahiinis Itrtor w(P'ere 1nteded. J1udghie W\erker

iee ledl, hlowver, that those fines woul not he imitposed

until the Akthlinistrttor submiiiittedl at prlo'grilm for the
Fu ndi o aul a. report anllyzig th2Ie need to modifyl IllA AP

in view of the fac1ts thai pe(titilers' failure to abide by

itS teiis hl0( r1dIlerd t he 1 9'2 dlate for attaillnInt of

the goal ai nghiieai 102ss ( A 150( -?.
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XL The 1983 Contempt Proceeding

Less than one year following the 1)istrict Court's 1982
contempt decision, the City Ibrought a proceeding before
the Administiator charging Local 2S and the JAiC with

adltitional violations of the !)O&J anid IAAI(O) (JA 16-

2() 21-l0). Alter t herling,2> the Adm liiinistrator. iounid that

Local 2S had violated the record keeping requiremel( nts

ot the ()&J and H:AAPO)(') regardn g transfers by fai linug to

i i reports any data r t n j ney-
men and app)Jrentices who had biecome Local 2mbers by1(0111 (1 I )V
virtue of Local 2's merger with five, predominantly white,
sister sleet metal locals in 19'11 and 192 (A 129-;2, 1L).

Teli Adm1iistrator no ted that Local 2S lad1 nodule no (ffort

to inform the parties of the mergers or provide
information alout their effect on Local 2 's member-
shill until requested to lo so by the Adm iist rator (A 10).

Ihe Admlllinl istrator also5 1ound( that LIocal 2s hlad I Violated1

1b)oth the sp)irit ai'l the letter of the District court'ss record
keepingV requirements by [iling to levelopl) a system111 which

p roviled 1 vei ficntioni cont rols to ensuri'e that the report edt

data was accurate (Ax 1-2-33). FIi1llyl, the Aim insist rato'r

foudI1 that Local 28 had not met its o1ligat ion to serve

copies o Itlle O().J al1i IIAA I >( ) 11 colltracto()rs whl) signed

collective blarvaini ih:ll2 ag1(Y'eneTs Witll S V )h1I al 2s sh I)segu11ilr t

to Novembl )er I1981 , as reqli reN lI hy lais di'eetive of' Noveun-

her' 20, 1981 (A 1:33-35).

Vitil TesIpect to the 1 A(, tbe Adunllistrfaltor foulu tllat

its faiblre to prflovide accurate report ts ofI the 1hou1rs

Worlhed( I y Local 2~ o(urneyliell and apparent ice s epin'iVed

r~esjpol(leilts andl the Aduilinist rator of (hat a tlhat WatS esbell1

tial to evalaating~ wihetler ,oulneymnell amI apprienit ees

WVere sllaring 2 0 quallyv ill available le enl (loymlent o1pportuniti s

(A 13G).
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II ConlelUsioll, tlle A(lllliSt rator stated Iat tlle VIOla-

tiolls IV 2lleal '.> all(1 t he J A (' Were "'part of a 1)utte1rn

ot disreg"ar(I loi' state atll(1 iO( leral Co)Urt or(10rs all. ..

a collfitllUnt i i s~ 01(111(4 Wlhilil led tlle Court to UlliI

L1(etitiOllers) I n oitefit 0)I1 AU i5t 1t, I 9 ' ( A I: .) Thle

I districtt (i'COlt a(lo1)te(I all of lle A(ulllillistralor's Il(liiiigs

(A 125-U().

(Onlvinced1 that the violatiOlls underlying2 the I 8: con(01-

tempt el('isi11 evileineal )etit 1n1ers 'it ninuing failure

tO al} pr'eiate t1e imip~orlanie1' 81(1 and n s ty (Omfiicifle

wi liits or dNers, thlie IDi sIriot ('oirt imiposed1 further coer-

elve fines, the aIount to 1' <letermi1Qed ini e'OnzjionfirIOU

with the estabhlilenit Of the(' Fund. TOf r''ItlemIy pe'titliOnr'

tail iure 1) eloeI( 'p a comiiprehtensive ys- tem Of reeodi'l keep-

ing, the D is>trUici Conurt Od'( lered ILweal US and the J A C to

finance a eimput (Ti zed r'eford keeping' system to bfe dec-

velOPeI 11(1 IIIlitaIled I)v lil in(1peIndellt Illalla1ellleflt

\ II. A A APO and the Fund

On August 21, 19832 the 1)ist rict Cou rt entered an ordIer

estal,)i }lisi ng the lmplOyin'it, 'ainiiig, Elucation01 adll Re-

(erI'itmellt Fund ( ithe "Flu11l"() to receive petitioners' $I50Ah
0t) eoni)elsiatOrV Ilie alll coerciVe uliles of .L? )r onI'

lou' eahell ou11e'lVilan RBI app'e lile llullr wVorkI, wliell

l1l(1 heell inlposel oil the lasis of tlle tWo eOltemnpt d-
(1isions ( A 113-14) .*

Ilie 1fu 1ll1 will sui)port a )rograni( de'sigl'let( 10t 11crease

llOll-Wllit' iieillhel'sliip ill L20cal Us 1ll(1 Will he terIZiliateol

The Fund I is also sup o rti 1y the City, which has pid l its
attorney' s fees from the tw contefllpt proceedings into the Iund

A 11
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wllell tle tourt dlete1lllines it is no longer necessaytl (A 114,

11 U1I). In order to ilciTease the po)1 of qualified non -

white appl licalts for apipreIticeshiip, the Fund will coImen-ll-

sate Local 28 miembel~rs for' tiir services as liaisons to

vocational schools, create part-time work for youths with
sheet metal training and provide low-iiterest loans for

first te'rmt, n1 on-white a))rentici's wVlim) would otherwise be

untabl)le to afforl to e'iter the Local 28 aj)reIlticeship) pro-

gram (A 11 -). The Fund will also support a program

of tutor'ing1; and1 cons111elil' for non-wh it' apr))'eitices so)

that they may en joy the services which have always been

readily available to white apprentices through fathers,

uncles and friends (A 11 iI ). In order to maximize

eplldoymllent l)pportulities for all appr11 'enItices, the Fund

will protie financial assistance to contractors unable to

afford to icet the 1 :4 apprentice to journeyman ratio, as

well as liatchingr funds to attract outside funding (A\ 117).

Should p etitioners desire, they are iree to establish an

lIent i cal programm for whites (A 118) .*

In November 1983, the District Court replaced RAAP()
with an Amended Affirmative Action P rograi and Order

("AA AP) , having concluded that violations of its )rioi'

od'r'1's hladl been so egregi1ous thai t al le'w l))'oach to

aj prientice selection was required (A 5', 111-12). Be-

cause pet itione rs hiadl Iot succ1'eeld in reiedving the

effect of thiei 1r )1 i s1I c(Ii 5rimliniiatory '1c ondut under R A A P(),

AA AOIN) (continued I in efIect the non-wite milemlbershi p

* The IFudll offers assistance alot identical to that pr\vided

to a very limited number of nlol-white I oeal 28 aipijrent ices

through a governnient-sponsored programs which has been ex
tirmely succesfu in helping nlonl-wvhite 1 ocal 28 ap prenice> con Ie

p)1'lete tIheir trailing andi obtain jobs as skilledI j otoiie neymen. S
i ty' ll 1tio in to3 I ift Stay O:)rder of Court f Appea, OleI
in the Second Circuit en A april 5, 1984, at 2-3.
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g oal all the office of the Adn1iiitrator: (A 34, 74-
7 ). It was ad jiusted to1 29.2:2 to reflect the increase

Ill 111(11ienlersllij) (tue to tle 111erger and[ anl increase

ill the nln-Vhlite popj)ulait ion uf tie relevant labor pool

(A 54, 122-22). 1he1( iroje"cted attaiinnwient (ite is no0w

August 31, 1 !N7 (A 35). A AA1P() also replaces the appreni-
tI.i('(sh1ipJi ap titud e exainl 11ia t i th ani AppJ reltice Selc-

tioni BoJal, coi lplrised I of a re'pYeltative each of the
Court, pet iti olers UiI(d r"t°p)ldn'lt s. The Boalr Id is to esta-

bldish si ll(ards an Io e)1 dretIn's for app )rellt ice adm1111 ssiojn,

(A 57-5S, 112) , andI will remarn in until repla bco y a valioldted

apjlrentiship) (xanllliatAion (A >-(;0) . AAAOI') requires

the J A to assign21 eacb I ical .>e iontraet or one apprentice

1'r every I lilE ,jfoU lVll4i I( A I ( )-( 4, f 47( t) , 1ill;less tihle coiI-

traiilctofr ob)tainmis a writtel. w\aivr o1 the 1 :4 ratio f roi re-

sp OIlondents (A (6 ). Te rllovisionis are ainmedl alt eIsuring

the IIaixiinuiiim p)ar'ticilati1n of I1n-hlits'5 il the l))enltice-

sillp }I 1)1l 1li 11101 prora ad reventingLL r'ejpetitionl of pe)titiolmrs' pt-

t''rnlo of lnriuxIiltilizationl. 'inally, AA 1 () requiiires more le-

t<ailed repo rting than11 did IL\APO andr, in acco Lrda with

thle remiiedy orolered puisuaint to the ID )Ki c'oltelipt dlo'-

eis1on, 1'e allies p)etitilo.'rs to) e'stalisll omp('OllUteliZed1

record keep' 1)ilg undr1 tlhe -spifrtVisi m1 of an11 expert steleted

1b rv iesponiidenits ( A 7(1-74. A originIilly laenneted1, AA A P)(O

r'equliIedl appr e1t ices ci toe irdentur'edt onl thie bsis of 011n'

tonll-whlite (for e'achi hllite (A 7).*

VIII. TIe 1985 Court of Appeals D;ecision

The ('Ouirt of Appeals afiiirledl all of the toitempijit find$-
ings made by th' Dist'io't (Cniurt except t1hle iit'ling2' based

* k 'ph iline I, info z, aj p.27. this p:irovi sionem wa ei l iilnatcd
ay the curt of A pea A '. 3/ .
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ciln the older workers' provision (A 13-24).* The Court
also athliietl all but 0on0 ofi the remnediles ordered )y the

districtt Court Iollowing5. the ontll)t decisions (A 25-27).

The Court ci' Appeals, by a divided vote, rejected the
)etitioners' ar'umte1tt that the 29.23% gocal was an 1i-

)erllliSsibl}e (tuota ( A 31-:1:i ) . llsteal, it stated that it had
twice bIefIre ll)leld t ace-eonset)ls) goals ini this case as apl-
prcipriate in view cif )etitioI(nrs' "elear cut pat tern fI long-

coltinuedl anl gregicous racial di scriminatinciui (A A 1),
andl lail res)onsibility for tile need to conitille tme goal

at p etitioaelr' f'eet "b because it has leen their' fIoot-dlrag-

g''i1n1 resistance toc co)pliance with the pri' orders that

has caused the Distirict Court tci extend the non-white
mnemnbershi) goal until 1987" (A 32-33).

Thei Court cf Appals aflirnmed the I to 4 apprentice

to journeymlan ratIo as necessary to ensure that there

will be no fourth rof :tilizat ion ofi the app rent icesip

p)roIrai by pet itit - . 22;-34). The Court als) uiphiehI

ile instittition of tit \ ontice Selection loard to re-

place tests whose i a 1ty could not he leonlcistrat(l to

rspn)ildentlls' sat sai amn mdified A AAPOl() to per-

mit the use of validIatedI select ion )rcedl(''ueis before the

20.2%: goal is reached (A 24-25). The Court cf Appeals

reversed only the rquilement that ap prenti he in den-

ti ure( o the basis cfi one non-wite for each white, con-

(luhding thlt tle' otiler p l'ovisos fci A A A PO)() anid the iFunc d I

The Couit of Appeals reversed the fingni of conternpt insofar

a- it \was )asRedI on the oleicr workers' provisions\ iding that event \
th )ugjh pet ito andlltf" tI the (Contractors' Associationl hal gICreed to

the prov isionl it had never been implemented, and thus its effect was
still unknown. (A 17-19, 37)
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rti'e sufficient to (111e that )t4itioners will, at loIg; lst,

do what ls necessary to hitegrL? 'ate t heir un]ion ill m'(111pj)l ialce

with the inw (A 26-:27).

Suinuniary of Argumtent

(1I)

In this case, the p etitioneV union has beeni hlalnde(I by

the Court of A ppeaIs forv the Second Ciricuit as having
actl "n hilad fai th"ii (' n IciC Vent ing & tIe rd(iler of a tate

o(urt, practice(d "bi latanlt .1.. dm11 C nation" again ist
C.'~l1' , ) ' l't1'(' " lll~ill . tl'('oI'l IstIlt1I1 I811 I

gi(1sly violat( TI'itle Vi .E O V. Local ns, =:12 F2d
S21, 420-'7 (2d (Cir. 1976) ( A 212, 214. 215). A year later,
the Court of A ppeal h('Iar'actrzl'd'(i the <iserimiatit ion

practi'ed yi( the union as encompias singL; "(i rect mlethiod Is
emptloyed(I to (enyV 1tl('Iiil re 15 (mbe o a ' ' lal minr1'itijes entrane('

t) the uiion." EK)( v. Local W. ,( P(1 55 1. 31 n.
(2d Cir. 1 977 ) (A 1(6!)). FiniaLIy, in its most recent op)in-

Ion , til C&ourt of Appel's1i5 reerre(I to th uI1Ion's "d leter-

mined1W reSistan. . to all efIorts to integrate its mem-

hesI'p 11i'f," and its "fOOt-(drggnlg'2$1 Ii2 egreg$i OIs noncompi ance"

w itil the ore(rs of the D)istrict Court. IEKOJ(C V. Local (i( ,

753 F2d 1172. 11iY1 (2d (ir. 19K5) ( A 24).

Cosli stet with th' putIrp(ses '5 o 1itle LI and 1 what we

beliveV to lb( the Iropl~e' pollirls of tlis Nation. emplIoy-

inInt oppo)rtlnities shoubl b1 e lbasd(, not on1 raee Or (eeed,

iut o1n the abilities o1 the individlual. In most instances,

ot1eI' ie anis of 1rasing2 discrimination areV bort} h lore et-

eetiVe a1dC desirable. For instaniei, randomlon selection of

1ppjre i't ices, througI thi use of Jltteries, imiiglt help to
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ove rcomie tl'e effects ol dIiSeClriminiiation. SiiilarlIy, section
:41 3-,1 of th iNew or'k city Adnllinistrative Cole requires

that ('ity agencies seek to ensure that 10% of their con-
strucl ion coJlltracts are awar( led l to busielleses wiliell lave

a worlk loree Contaillinl & U or mllore econonICal ly (is-
alalltagred workers, 01r Wlhll x lae performed subl )stan-

1al mnulla1s ol tliri ' Wori' in1 poverty areas. Il oWever,
the City is olposed1, as a muiatter of pul die policy, to the
use 01 racial emiiploymiient quotas, 0or goals, wlch if co upled

with sanctions and I timetables, are the functionial equiva-
lent of quotas.

Accordingly, this Brietf addresses itself only to the legal-
ity of the uln 1for minority recIuitinieIt andI traingnz.
In this case, petitioners' discrimliniator'y aninmus is so
strong, its history' of nzon-colmpliallce with court mandates

is so extensive and the ingenuity with which it has devised
schieies to defeat integration is so malevolent, that the

Fund is required.

The Citv algr'ees with the following positions of the
Government and tile State: 1) that ietitiolers were 'Olr)-

terly aljudged ilm civil coltempt: 2) that the challenge to

the 1 975 tu ining that p)etit ioner> hadl practices discimina-

t ion against 1on whV lites iln violation ii of' Title V IlI is not

properly before the (Court, and that in any event there

is no blasis 1'or setting aside that finding; a 3) that con]-

slei'atiot o the propriety ot the ap))ointlllent of ain ad-

Ilinistratoi' in 19 V ar l Ille 1 onltinancll 1e ol I is office ill

1 9%8 are not pro)erl'y lI)fore thle ( ohdrt an Il lI an ' event

the districtt C't propeyI'1V actel wVitlinl its discl'r'tio)nt.

lhe C lity alSo joins the State's arguIm'ent that th11' miIel

is a )rper exer'ci se oft the Court's con teIp1t power andI
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not limitell bVy the )I'i')V°¢S oIs of itlI NI I. We are sepa r-

ately brIiti1g tle T itl>e lI a[nl Fifth Am lment ilrlli-

(2)

aie -Q011SQ O I'(1tel)l( l riO e WltllI( tlhe relIeaIt poWers

of the I)istrict Ciourt lde i r Title II, 42 I '.S..( 200(0l
r-t (7'ry. h'lli l-isIat ive iistivt> <>1' 'I'itl 'I l d:11<>v-s tlatt

Sectlil 70(g), 42 11 -S.W. 2'0(f)te a (g;°), was niot iiteluleJl

to0 )PrQl( e the l )iStri('t V III 'OU t I'I fl 11 <l. wai' IiUR J>!rp')EsJ V'ti V ,

raee-(C )HS° OU IlS relI et Ill t lle 10 t 1o 4sll'tht 110 re ll(e
I)( 'ri1tt I1 to 11n IIret 0I 11i'0t lii vrel foTi a rea (41 le

tillha disritiliat iol OtitlaWel I TIV ille Xli 1. I'iror Opilliolis

of tils ( Olli are C011i5011 WiteltlNV iti flii S t Il)etat i Oil ot

section H1 )(iOg) , .er FHrlk r. Inouaan Transprtj a/ion

C(o., 4J4 US 747 ( 197i Trainsters v. t nited Stat ws,

4:1 'S :24 (19 R9u C . the (CThrvts ol A appeals have uni-

inOTilY 1I p V1N\( (I PIR( -Ct ll1 Seirl r 11{ P q i ieIi s I 110 t r<<'rin ,(rsa ilyI-
I)ll llttyI1 oilv )pOVeli vietills ot (iseI'illiltiOil. eI

lon iIlist' O1 ,jt~lilti E Ilin iltS oi llRIii ithelif9CesiiO 11
IRV -lule O'I mil al U'l ml in C~ iil le H U S iy O

le Filali stiSties the elfal lproteetili (')OlprIllt ol

flt Fi C fth Amiieludh ient. This Court hets 10hi7 1reelized(.I that

0cUrts 11ii hRsllGt rae 01cIOil5l1S i'elllIIes to dIllnllyte

illerI,; 1 'il ilt IUrI101 CIMI~ t ll S ll Pelllmr lies 1rPP COU -

stitutiirlal. Her N ran v. (harl/tt .luI/tt/ntr Houal(I

0f Id1(uc1/ion, 402 [S 1 (1971) : C-ti/r/dI j( I (}rgani:a-
tionls oif WI i//lamnm. r' . Inc r / -. C(rryr, 4:0 iS 144 (1977).

rr also If/llilr v. K/a/:ui,. 448 1 - 44' (1980)). lh

(Otmll (1IPIUIGlS Illiie ~ilut 51111It rllee Ieti 104 IlilPe

olv to t1her0IIO lil Ih 4i1IN( \'letIllis (i (IiSCIerila~tIOl,
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In l igh1t of tlw long~ h istory of egregious dijserimination

ont con)ftemp1Jtuous (conducll(t by pVJetition10ers, the iFund( is
"nQeessaryf to ) the cc1Impli shmenl lit of 1 a e"conist itut ion1lly

lermil'sib1 le" anI1 "Siub)1111tanIall puloise. Regents of / li the
1 'nirersity of (aliforniahi v. BakkleuI , 4:38 US 2f;5, 305 (197K)

( Po well, J.).

POINT I

Under the Facts of this Case, Which Reveal a
History of Both FlagraIt, Itettiotial Discriiiunation

and1(1 Consistent Foot-Dragginig in R espoise to Efforts to

Remedy the Effects of I'etitioners' Ilegal Iiscriminiia-
tion, the Order of the District Court providing for the

Fund is a Proper Exercise of tle Court's Reiedial aid
Coniteipt Powers and is Consistent with the Provi-
sions of Title VII.

(1)

Both the tpetitionersV and1( the Govermnenoit, ini argingly

that Title \ II limiits the award( oif race-(conc 115 iouselief to

instalces of m11ak-whole1(' relief, rely substantially on the

dec is ion ofi this courtt ini Firfte r°. L(cal ( n lonr No.

1iaz v. laS/0//8 I'S , 1(14 S Ct 2570 (19H4) . There

this Court ni-'eesarily Vsj)oke )nly of make-whole relief in

the coltext of t 1a1na fide0 sE ity systemii. (Coingress has

gi'ien setirityV systems (1 spe 5elal andlh (xIpliOit statutory pro-

teetioni urll' section 70:( I) of Titl VII. 42 I. (..C. '200-

2(h). Nee Tea mters v. 'nit ed State . 4:1 1 US :224, :24K52

1977). To (xtendJ thle ilanguad of the opinion to stand

for t lhe propiosit ion that race- onscious relief may not he
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awarded malc'l r T1E1 itle' V I , w-ihtl dliscussionT Of tlw' 1unani-

Ilous holdings of the Coiurts of Appeals to the c(ont'ra1r, see

4
4Xtotts, 10)4 S Ct at 200(iU ( lackmiun, J ., dissenting) and with-

out cOnid er'at i on of a recordl of egregious, intentional dis5-

criminiation as is pi'esen ted here, would be inarj)1Op)riate

for a court b oun1d1 by tle collst rants of Article Ill. In1 this

(case', the Court oi Appeals for tle Second Cirn 'Citi refuse'ld to

take such an~ expansive rea( ling of StoI s (A :10-:81), as havt
otle r Courts5 of Ap)leals. e liie of 01 n1 iitedl States as

Amuicus Curiae in Lo ca )uum !w'r [9] ° . C ity , of C loe (vlawl,
Docket No. 4-1999. at 1 nn. 13 & 14. Accordingly, the

issie w tile l)e'issI Il scope of prospective, race-conl-

e(O11s rolled(lies itllt(eled not to "make whole' i llHvi1al

Victills 01 di scrililiniation 01 iJt to 1)(tl correct the class-

wvidle effects of prior 1 patterns or practices" of dis(rimi-

nation an1 1reVenlt tllil' coi in nation il tle iiutlre, is an

op0l 1ssu(' in tllis Court.

'T he ('(lt ral thesis of the (GOv(ernmenif'llt is that soot ion

7(fg) of Title VII, 42 VS.C. 200 g), lim1its tle

power of a districtt court to awardin rI'ace-coniscIons renwe-

d(ies to identified victims of disc rimiinationIi. The lovisi on
states, ill pe'Itiient Iart:

If the ('our t findols t1at the res )oldent has intentiom-

ally nga g'lli1ed i I or is i tent iinl allyv engagin in anll _ I1 111

ulIawfull lllploylllwlt )ralct ice ('iarg2e( in tlie c( om1-

plaint, the coIrt may111V enjoin tile r'5spionlenit froi~

eng'a;'1ing in such lawful mp1))llol t pctice,

ai order such afflirmnative acti(onl as may be appro-
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pr1iate, which layft iniC(cld, but is not limited to,
reinstatement or hiring of cmn ployees with or with-
out back p ay (payable l the emliployer, inploymenit

ac y, or lal)or organization, as the case may l)e
res)oile (1 or the un lawful emipl oymeu t )ractice),

or any other equitable relief as the court dcees
appropriate. * * o order of the court saill re-
quire the aisllisionl or reinstaitmfentflt of anfi inldivilual

(as a ni ebtler of at union, or the h ir/ing, reintate-

mi ent, Or pr'ootionl of (an individa(ll (as (ant employee,
or the payment to hInt of any back pay, if such

in dividual was refused admi issio n, sus peldd'Cl, Or

erpelled, Or °caS refe t e( m (' rtploymen hi Ct Or rl dvan c e-

m ent Or wa5 su.peIi>tell Or r°rliY-/-arge fo r anly rea<A <>n

other than discrimination on aiccouant of race, color,
religionii, seX Or )nat/Orio l Frigin or in viotation of

section 200i0e-( a) of this title (emphasis added).

Tlhe; Gove'nent urges that the italIcize(l language, eoin-
sistent with the legislative history of Title Vll, limits
tile co urt to make whole reli ef for proveni victims of
(liscrimination. Ilrief of UniitedI States as Amicus C(uriae,

Loeal Naumnber 9° v. City of Cl(telanad, pockett No. 84-
1999, at (-1 9. The leg islativ' history upon011 which the

G overmliuent relies shows that the qlot(l lalguag'., which
on its face relates onl to retroactive rather than pro-

spective relief, was i nten lht d to a(1(lcss the prolb)lell of

awarding retroactive relief in l ''(I Id m.otiv e" cases where

the employer had1(1 a legitilmate reason for not employing

a particular ind1(ivi"ual. The language first appeared in

the )ill reported out of the H ouse(' Julicilry Connauiit tee in

19G;4. ree I.I. 7152, 707 e, rep r7inted in EE(O, L1egis-

lative Il history 0f T titles XII and XI ol C<ivil Rights Act
of 1 904 ("Iegislative Iistory") , at 2012 (19U8). At

that time the sentence provided that a court shall not
grant re1lijet to an inliv(iu (1 al refused( (pl 1)1 oymuienit. 51u-
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spnddr ischargd1 c l' " or cause." See 2) L.S.C. 1 (l (e)

(parallel p rovis ion pre 1ldes National Lab cor Relationis

Board I'omi granting re'li1 to li ndicdual who "was sis-

p0eded or di sElcarged. for cause"). Wileto the "for atuse"

provisnl was 1lsubsequenll(tly h-(letedl alal sblistit utel with
the 1aiu'nagIe '1"fo an] reP( 'ason otr li(' thil d('iscrinlination

on account of raciIe, 01cor, religin, 2 e'l x, or nat iona111l original,

there is no iinlientioni tilat the alne1!h1n11{(.ft was ilteBmledl

to accoIplisih anlything2 otler thlani to avoidl a r(u111I'IIennt

t hat the EiloylO r' satisfy at {)I'lial definiiition)11 of "cause."

In intr'ouing111(1l this ne{'mtlEnilnt iepr oJeseIltaltive ('oiler (x-

pltainled (l1 Cong>mi. Reo. 25(? [9(41)

r1 ] le prp11')se o I tli an llHllelnt is to s1)Ee( f

cause. er1 ( ll'te cor1't, 101r eXailal), en11llot fI(ll

auY violatioll o1 ille a t wlliell is basE{l 01n acts

otE'--all( 1 Elllplas i Ze o' tlieI"-llal (lis1r Iinlinlatoil

oille t roun l f T' i'ae', ('olr)1', Pelii on1, or' atiollal
oy ri in. TIlie di l olrut I'ec, Illigl21it Iae h iaso (I, for1' ('Xa Il e)1to,

on incpeI)teneo or ai mo0) rals cliarge' or tleft, biit

the coiur't can 011o consOidr h1 a (' rge s ba0tseO I on I'ae.,

col01 or, reigioin or niat ional origi2n.

(og112ressm'-ian (ill shnlrtlytV stated that under 70(g)

as5 eiiiiealmende ( 1 14 \)C'on. lt{e. j0) [1904]) :

[Wje woll1 Iot interfere with dictlarllg(es for in-

ep tness or d rukLoene, W55 N'e wu-il iot intEr'fere with

unfai r l abor p retices lthat are C'overOEd under other

acts. Wec woutldi limit or'ch'rs undetlrt'i this act to the

purposes of this act.

In the Senate, II uheret 11um111hirer stated of the last
sent'llnce of 700( (g ) (thin ii7070'T) (11 ) cong. RE'. (i5)

[109(4]):

[It makes clear what is iumplicit th roughlout the

whole title: Imtnely , that (mplat-oe' iiay hirPE ziand
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fire, pi'romnotc aind refuse to )romiiote for any reason,
good or' 1ha(, )roviled only that individuals Iay
not he (iscriiated against because of race, re-

ligion1, sex ()r na t1Cinal rigi.

See clso 110 Cong. Rec. '7214 (19(34) (Clark-Case initerpr'e-
tative memiiorandtumi on Title VII).

n EE<OC' v. A TJT, 50 Fl 107 (:3l ('r. 197),h cert.
len ied su> nrn. liunce ol' In depenfl dent TIepithone

Lnions v. 1ECW , 438 US 91: (197>), thl Court of Appeals

for' the Third Circuit rejectedI the s)eci fie argi.umeiit mad le

hierec byv the ( i oveiirnlent. le (court of Appeals traced the

legislative istoryofthe prvisio( 51(ial hel that it confirmned1

that the purposee of the last sentence of 7 00(gi) was to
"'pre serve L the employers 's defeise that tlie non-hire, is-

charge, or 111-pom)1)o1tiol was5 for1' a cause othie' than

liscriIilinationi." EiOC v. _1 IT. T 55( FLd at T J17-. Accord-

ingly, Court s of A appeals have 11(h(1 t hat une1('r the last sen-

tc'uice ofI ' I 7 (g) , all (emp14)lo> tr" woull not 1hie liabe for b tac'kz

piay or other ret'Orntiv(e r1(eer if le coul prove that the

inli visual woul not have been hired or 1ron1 Hoted I even

without thie influence of the di scr iinatory moit ive. AS w

,tutts. 1()04 S Ct at 200'C-1 19 ( Blackmn, J., dissenting g), and

easeY cited therein.

In aS"t1 ts, 104 8 Ct at 2589-91), justice Wh bite, in holding

that make-whole reli cf is availle only to those whoti have

been shown to le the actual victims of dliscrimi nation. re-

mzarked1. that various mnember(11's o) f Congoress had expressedI

fear that under Tpitle \ II an emph 4yer would 1he retpiired to
maintain a particular racial b balance in its workplace. 7 e°,

au., 110 Con>g. Hcee. 721 2, 721 3 (19(4) ( Clark-Case iIltelrIre-

tiae memo randum oni Titl V11) 110 ( cong. Rev. 4764 (19(4)

(remarks (Io Seni. 1'Vi1vi and Seni. lill) ; H.I . Rep, No. 914,

(inicocity eor't), Sth Cong., 1st Sess., repr'in ted ino 19i ;4
i .ER ( c01det C'ong12. Ad. News5 2431, 2441. H [oweve r, this con-
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Weern led l to tle p assag.e ot section 701.t- j, 42 1..1". 2(00(e2(j).

ASee 110 Cong'. Rec. 12721;; ( 19( (conunents of Sen. hluni-

phlrey); 110 ongIu. live. 1281 ) ( 196(4) (xpulaationl cIL
clang"'es to I House 1 hill by HSel. I) irlse;i I sc2('i lative 11 is-

tory, at 1(08_) . Tiiis Iro IVisionl has I eeni i ntce rpIetel as
defiilnitlL In ability uinler Tlitle \' I; accordihng'ly, it loes

not restri t the use q race-conuseious5 reiuvdies. AS( 'r

L'nitb d H irlto re of I uurica v. I'ucr. 442 t S 1 92.
205 n.5 (1 97): nite a esi V. Intrntia lUt/ n|<nLtilO of

Ri)"os v. Eu I erprite I (Ar/U e Hi / I ti-!tnfirsLoal J w r11 (

501 F2d (i22, 6:(L31 (2d Cir. 1974):1 led 4/ates V. Loca!

n( U NoA. $12, 472 P2dl r:4, h0:1, ((thl (ir. 1K:l). Her (l)o

1~ranra , 4:3 l S at :'40th ni.20 ([ 1 eet loll io (j ) makes

clear that Title \'l I inipoSes no) requir1'iienit that a work

lorce li rrr tIle gra;"Vl' Ioplulat ion ) : (/. S'trnn v.

Char 1ltt Muck:luun1ni1y lloar, ( of Era (tio n, 4(02 US 1,

17 (1971) (42 V.S.(C. 20001!i4 dloes not limit remedial jwer
(of lfe( ral courts).

Ay doubt ab itilt tIC l o°( the jll(ti(iar to award

prospect Ve, race-couiselncits relief1 was, evell if tlen still

in doult, c(on firm"l'll(I by tlw legislative history of th e Eqial

Emtploynwnieiit OjpJuor'tunnity A\ct of 1 $172, IPulic i. No. 92-

61. Tat act subllstantia Wly lneinded~if'(i Title YXll to pro-

vile, intr al/l, for cov'ra'se of State aI local ei)ployees'

anid for inreneasedl dlt ies a nd 1 resp (onsibl)i i ties o tothe Equal
Em..nployimient ( opportunityy ( 1oniinissiol. ec II.H. 1.ep.

No. 92-23 'U ,rprited in 1972 1U .S. ( cole C 'on g. & Ad.
News 21:7. IoI w\ eVer, dum ri ng debate in the Senate, Seni-

ntor Eruvinii p)sed( two amend iienns' to tll Senate ver-

* mendment No. 829 wouMli have pro vided that:

p ar tmienIt l, d cyCV, >r Ifl eicer 1 the n o i tedI > t ates
shall req liret/ an empl;yer IlVt o r)actice/ (iscrniinatioll in

(F 'ootunote contain ue'd on Jolloeing page)
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sion of the H Louse bill. While Senator Ervin copI1Ilailed of

the actions of the Office of Federal Contract Compliance,
le also sought to prevent the EEOC in enforcing Title

\'. fromt continuing g to enter ordIers "requiring employers
to practicee discrilination in reverse." Subconiuittee On

Labor 92d1 Cong., 2d1 Ses:. r()l-ite in EE(O)C Legis

lative l history of the Equal LmployTenit Olportunity
Act of 1972 ("1972 Legislative History"), at 1045 (1972).

Ie did not believe that "you can enforce laws against

di scriminat ion in mp11)10 loment b y comIImianlding andI requiring

(iseIiI1i1ation in epllloylent." 1(. Senator Javits, leading

theA ojpposit ion to Senator Ervin's proposed am1VI1 enient s,

pcoiltel ou t that aIuIeIim 2No. 829 woul 11ece ssar ly limit

the )ower of a court to is5su rce-cI' oniCusC1 r115emiledlies. Id. at

1(04h. 11 e' state that the a11en'l hSent "wouItl leplriv'e the

courts of the opportunity to order affiriat°ie action uni er

Title \'11 of the type wi icl they have sustainledl1 in order to
correct a hiist ory of injust andl illegal discrillinlation11 in1 ('m-

1loyient.. . ." I1. at 1 048. Ilie thei had two court (lece]ision0

prilntd(1 ini the record. In the seoiicl, [nited ! tAaft v. Ironi-

wo r1ers Local M'. 44:1 F2d 544 (9th (i'.. e(rt. delnied, 404

I S 9N4 (1971), the C(o u'rt of Appeals rejected an arloenut

(Footnote conatinued from preceding page)

reverse by employinig persons of a p particular race, or a

particular rel i gion, cor a prItictlar nitiol J oigint, o Ir a
particular sex in either fixed or variable nurnbers,pr

portions, percentages, quotas, goals, or ranges.

Amendmuent No. 907 would hav' amended sectionu 703 i] to( pro-
vide that: "[n (jting contained in this title. 1recutiv'e l )rder
11216 ar any o their statttte or execuitive order" wouId required an

m slitwer to i ant Ire iereitti l reatment. lSuComnmittee ( n I at r,
12d ( u'f., 21 .Ses, reprn'ted inl ECIC( C, TLegHisitive 1itry of the

Equal EmploymIx-ent ( ); portunity Act of 19'72, at 1017, l1 i 1721.
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that rae->conlscious relief wVas precludled by 70: (j). The

Court also held that 70 6 (g) coltaiIed 110 limit on a

court'ss prj)OW to issue affl'Irmative rllief which it mIight

e('eI1 appropriate to (eIjIlilate the vestiges of past d1is-

('I'mninationl al(1 to tei'nI tate tisci'iniiiatori )actices. 44:2

F2d at 2))' -L54. >'eIator E in'lls aIe 1nnIIt No. >U9) was

(eeatedl Iy a two-th1i irls majority. 19~i2 L legislative 1is-

tory, at 1074.* RatI tler, thlie fial yr si on of 6 70(g) affiLlirwd

the IroadI relned ial powers of thlie ('o url t uponio a Ilii ngl27' of

(I''lIIlIltion by 'esy stating that the cou llrt, in or-

(deI'ngu2 j alfirmnative action, co(ubl, in blition to elnIrate(d

powers, orier "any otihr equitah relief as the cout deems

appropriate.

Fi nalil, ini a reportt s;i uIIittd by I x the h'In imIan of the

Senate LConnnittee on Ilbor and Puiblie Welfare oI the
aIenled Version ofi the llouse lill (.I L. 174(3), it was

stately (1!75 ) legislative I ist ory, at 1P44):

Ini any area wVlere thei' IewV law does no( '° it al( Iress
itself, or in a y area where a sp ecifie coItInrary
ilteltil is not IIilientel, it was assnwdII that the

pree'lt case law as vlevedie Ibyv the courts wouhl

contiluie to govr'InI the apph licability° aid (coIstrue-

tioi of Title VII.

The (Governmoen1t Inrges that tis legislative history is
ir'eleyimt to the scope o(f a Cl cort 'Ieeial lpower underI

Title \ II. Firpsi, it urges that a law cannuiot he ;nlen(dl

or rep)ealedI e'x(ept by ainthier statute: we agree'( w\ith this

*SenatIr ml'i eu >co<lid amealflelt. No. J07, \VUa lktik\ise
de featel by a two-t hira \I a te f the Sendate. eI 72 L 1e°i -lt.ive
H istory, at 1716;-17.
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self-e)ident proposition. H however, the rejection of Sen-
ato1' Ervi's )ro10s(d aII''I(IlEmets is a in1iica tioI of

(1ongress-iona1 ag2reem1en11t that a federal Court mIiay )IoperIy

a)pp1l rIace-(consioL)us, p)ropec() tiVe relief under TI'tle II.
ASee& E ECI V. AT&l, 566( F2d at liu ; Uite'd kStalte s. itr-

national Iuon of Elcrator Ctnstrutrits, 5x3S F2dt at 1019-

2_. ee a~lo Bak/ce, 42$ C S at :353-54 n.2 ( -Brennan, White,
marshalll and Blackmun JJ, ., conceurring; ii part and lis-
senlting?' ini part). C° RnyenU v. Mfc(rary, 427 US 17, 174-

75 ( 197() . Nor is tlis at case of rel iance on "'ongflrOssi onal

silI~ee ai(lm to show legislati v adopt ion of judIicial p re-
(W(elnt. H ee, .y., Loy larketsf.°, Inc. V. Ritat(il CVlrks

[ nion, :98 I S 225, 241 ( 1971)). Hithe'r, we 0 I1ve Sf)t pi itd
( tcl e arl(' ('l y sw11'I > I1()\ing111S:, a rej(tioln of the stat ulory inter-

puretationi now tend d byll(I'rfI) petit ionei- ande the (o vern-

he nt.

(3)

The dlecisionis of this (Court prior to Stott 1 (do niot supJ-

po)rt the (G~overnnwn' and ~fl pOt itioniers' view of a eouirt's

remedf1(ial p owerIs ndr~ Titl \'ll. Tle (G0vernnwneit plIaes

great we(ighlt on this iourt's d ecisions inl Fra nkN v. .Bnr-

nwn T ransport C o. le (>, 424 IUS 747 (1 970), and( Teamn-

8t0rs v. Enaited States, 421 lUS 224 (19 77). In Franks. thiis

(Cour1t 1h(bl that section 70(h I) of Thitle VI 1, 42 1 .8.C.
20110 )-2 (h), doe( S not preB cludne make-whol1( relIief' in the
for of an0 ~1 awVardI of) retro'(niti iV('5 seii ity to those sh own

to have b eenu vict imls ol ill1egalI di scriminat io(n, and th at

such4 award is within the reimedia powers of the D i strict

( ourit set out ini sectionl TO() of> Titl 1. 424 H ait

777-79. The 'ourt did lnot hadv( betoni it, ori inl any wayV

t'om11Iunt up on , thi typ of W S propet i v, rave-t onSCiu re-1

blif imlicatted ini this~ c'ase. I lowCeer the decision, in1 (is-
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cussinig1 thel Jpro)'ie ty of ain 8Waard of r"etroaet ive seniiority,

rectnfirmeIdi.i( th11e 1)rOad( remtedital powers of the d district

c(ou'ts set (out in. section 70) (g'). Id. at !34 ,7-(( 0.

Similarly in It (1 1 Teamsm this Courlt wa> ('OnceredIel witlh

tle elhet of sec 101tion ) :h) in that inistaice on jaliabiiity,

anti heil( t hat "an otlwrwise neut ral, legitinmte seniority

VStemil loes not he.oel( anlawlul ila ler Title N II simply

bEuIIse it llay perpetatle prnAc-...t dis'riiniiiatioi. 4-:1

I S at ::55-5(. While this C'ourt tlell went on to (discus

'emI11t', iotling{ ini its di>C'ussion indijentes that )ros)(ptive

relief mdler Titie I I i imermtlI(lissible if it ilurs'S to the

)elle'fit ()f 'rsoils other~ I iti actail victtilms5. i (at her, T am-

\ters deah4 nyih with ilit i j lual, retrvoactive relief. IlowVever,

t his (Courtit 1ecogi"flh]zed thacIt las'1s1idS-1e )ros)pec('ti\'ve andl( idli vi-

ual retroactive reliel rqired ifirtn(it slowilgs inl a

l)at t eil )1'iraet've eas( pirispe h)'(t iVt' relief mar Ie granted

upon a llnre fiding tl l \ itolition: iltli dulal. retroneCtiVe

relief (oldt I he' awat' ed I only afItt' a shi ngidd& that the

E'clnult appi> il for)l aL jobll idrmg thde piodi of1 d1iscr>imi-

naritioni, 1r, hieCauelj' 01 Jo (of he 'illintoEr practices, fa iledi1

to aply. ]td. at :01, :)02, :l(N. While concerIetl with1

retron0te'tive relieI'f, this ( otiurt in Teamterist niotl that the

federal (tilurts have frly(I exert'isedl tlwirj "broadl equIitable

dli('I'cetionl to devise r1'tospieetiv(e relief" to ellimina.te dis-

th(' prospective relief ini Te am/s t r had lbele incorporated

ini a (consen t diecree.

This~ (Court, wV~h('ie recogizing~ that tihe mialkeschole

pViiin ol Title \ll are a ttral component (f the

statultory sehenwie, .er .I I ullwn Pap ij ) r ( Co v. iu M ly, 422

U S 405, 41%4'1 (1975), and that the goal ofith NlI
is to) assure that ~ini idua11118lie judIged for' emplloymienlt
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puroiss on their ab iliti es rather than on me'ilrslip)
in a racial or ('ith er ('lass, e Los Angle it Dep'rtmenut of

Iatr and I'orer v./ aIchat 1, 435 ( S 70L, TOS (197>), has
m1(ade clear that Title Vl I is ini ternd 1 to "achtievei' equalit y

of ep Ij(ioymIient toipp'ortuiinities ma1 ''Il emt'II1ov( i arrie's that have
opei'rat('1 in tlt p )ast to lar ' an idenbiltifh'ible g2riup) of

white emphloy1OV'ees over other eiloy'i1\'ees'' J/lt marle, 42}}'

US at 417 (q9uot i ng G7riys v. DuIk I r%, r- C 'u., 4f)1
US 424, 429-430 [1971]). See al/so Sectioni 707 of Title VII,

' t. . . '00( t 0'I (i Ual I':Illplo}yl11iell ()p} ot}Itlllli y ('(}111-

II111SIIi llav I}ingi2' ('ivil actioll oh '( ere aui V J'ierso1 Is engaged1

ill Iiatt eli 01o )raetP }I r1 Pesi slai'e 10 rigili s seelre'(t I }i
Title iI andII may reque1('st sneh1 re'lief as is lecessa ry

to elllll'e hilll elljOl o ll t 01 su lc' l iilts). s I '(ospective

Tenuie li s arhe Well Wilti iii I le poWer 01 tlle (i litict courts,

aI( 1four m0111lIemblesi of thin oii'urt, including g the author 01

S"t'4t.ts, have stated I that ndiile'ir litl( \I, p'referential

tmreatmuenit my Ib'e required for those "likely di sad Ivaltag'ed'l
by'i soei al dIiscr'iiniat io . . . even Withount a r'iqiiremient

of . . . a ase-by-('1a1se1)V U deteri i at ion 1hat thios )e to he l'bene-

fitted slffel''rd i'oIi 1'ro(mlial di sc rimiuinat ion i' link'e h"(, 438

US at 311 ( B rennuan, WV white, 1 marshall anl Blackimuni, 11.,
('Oicncurrin g ini p'iar't ad dlitIn(0't ilng inl palt) . T1e ((oults 0f

Appeals have indicated their ai'proval of prospective,
i'ae-conlsclous i'eiiiedies not litliitil to v1'enl vicitillils

of (scrimuinationiu. S e°, e.., Bostin ('hapte'r N.A.S1.(.'.,
/ne. V. hrJr°t('lIH, 5014 Fl{d 1(117, 101iiK29' (1st Cir. 1974),

cr'/. l(ie x(d, 421 1U S 91) (1975 ): -1soriatiton pi/nst Dis-

crimina~ t ,tioi Empt~loynenz° t, lue . v". Ci"rty of Bridgepo rt°,

147 F2d U5 , >28 (''1 ("ir. 19 ,1), ( fri. dnid,, 455 US s)

(19K2): .ui St xf/a° v. Ite rntuional ['nn C o(4f ia/eraor

(nr (,J/,'-r'1I'Iri°°, :38 P2d 112, 1017-2 (3d C '(ir. 1971): ( hisfo/ lm-

. 1 (~nitedrl Stf~iates Jl 'r fa/ *( ,Nee j(~( , fr° (ic I ''' l 4'.°, 4t9)9.(j (-4t h1

(ir. 191 [l ib r S tate '. (C'itfy/ of (hicag(' . 0i'"> Il":d 1254
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( ith (ir. 198l1) (cn bane); ) Lniteud S'tates v. I ronUtr rkrs

Loal so, 443 2d1 )44 (th Cir. 1971 ) , curt. dun ied, 404

US 984 (1971 ) : L dud tate1 s . Le 11WayJ Motor Frhiht,
(23 F2d 91 8, 94:45 (101 Ct i i r. 1979). Nu l Thompon

:°. Snrer, 678 Ld 257, 294 ( 10)th C'ir. 19S2) interimm

goals approved) ; Ln ited Sctates v. t of r e lurandria, lii14

F'd 135S, } :3130:Gi( ( 5th tCir. i 9"C1) ( colselnt dlce(). Th

courts ol Appeals ln 11 pl( el(1. rat'-conseloUs Temedies c -
COUSe, Ullld(lr appop1'o )riat(' (r lrutH tstuinces, tley llla I 1 Cle-

essar'y to put~ an end to the0 eflects 0f prVior dl5isiminaliltory

p1)r'etices, Whlli 8tll e eX1''5ress ])llIo)se of a Iatterll cO' 1 e-
tice cse. C 'f. (nit/u Sta.t v. Ie rnational Brotler-

hoo of Elucticual Worker}, 42 F~d 144, 149-50( (th ir.

1970).

The histIory of petitliwr' disriinat ion andl avoidance
of Court Ord~ers5 iilaIs olear tile necessity of tlie Fund.
Their responflse to t he State (Court fbldingi2 of illegal

(liserinlillatioli, ailli to Ille Teglren i llel2Fttat all ol )jet ire

aIp)'elticeslli P sele(t i(li }) V(( ( d ure I )Q iln iiieeoll was
to Use 111oU10110ol to J)l'e1 are Iiends( aiud relati esV ol

Uion BleliilP1rs 0or tlle apj})'ent icesliip entrailee o'Xaii-

nations (A 214). lhlt~ler tliall org.liZe tille )P})1i olllina ltly

black blowpip1e indoustry:~, tihey issued piermiits to white
sister locals ( A 214- 1 5) . Years later, pet itioniers were heldi
in contelapt for, oHdur alta, rellily(l siZeo llru})l-

tieeship~ program to keepl new m ~i ember )lt, failing to carry
out a general puIblicity eamphlaiig to recruit non-wllit es,

andI failing to develop) a comp rehenlsive and reli able re-

p0ortilng systemi or' 111e tlle rejp(orts cerllejal to evaIUiati ni

comp~l iance w ith the very orlders tiwy ree(ateodly violated

(A 9-10, 1 ~ 5s7), .The Fundo is, at this jnnture, the lenet
that can be done to ensure that pet itliners remedy the
effects of tliir discrii nation ini a way that is moeaningful.
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ell l d meets tis Court's criteria foI race-

Conscio)us Ir01 mieiul'es. It is tempo1j)rary, tnitr l Ste'lo'rk)'11eirs'
of )imrica v. TerV , 44:1 IS 193, 208 (1979); Fuilr/k)

v. K/ut:nUiuck4, 44 I 8 )1(}, 51:1 (I Powe-l1, .1. cocurtilng)
(1 980C) , andI niar'rowly tailOredI to rcllely the effects of tl
fa\voritisll shown 1byV petiti oilers to relatives all f riend is,

thef(ir' udllerltil izat i cof0 t he appeilnjefticelhipJ p)roigrall andfl

their fai lure to udl'1ertake tlw pul lieity" catIipaign required

by RAAI'). J'ulior()e, 448 US at 4:3 ( u1rger, C.J.), 49,
51(, 513-14 (P fowell, J.). Its imipositioni ftollowVs the failure

of limmeouus alte'rliative remedies. Fu'allilore, 448 US at 510,
511 (I'owell, J.). PIerh1a)s most i1l)portanlt, the Fudll Ilas no

negative itpll)act on anyone. I/eher, 44: US 28: gents I Jr i°

of [te n Iit r. o i/ f ('aliforni v -. Biakke, 428 US 20, :18
n .52 (IPowe11, J.) (1 97 ) Moreover, pet it iners are free to
provi le idIentical Services to wIlites andc, to the extent that

this (oes Iot (imi111sh] the 1Fnd's ('ffectiveness in achieving

its )lr)oses , Imay Use o1n0ey frum tile Fudtl to (10 so (A 73,

POINT II

The Fund Satisfies the Equal Protection Guarantee of
the Fifth Amendmnenit Because it Is Necessary to the
AccomupIlisunelt of a Conistitutionally Permissil)Ie and

Substantial Purpose.

Tie first 2 pages of tlis 1brief are devoted to a letailed
acountlt of 2) years of outiageous1 y d ISCIisIriilatory con-

dcet b p1 1)etitioilrrs. liTe p )Ufurose 01 thle Fidil is to (eliinI-

ate CoItilluilg eflfeCts of that discrlllnatiun a1dI opell

* 'he Fund is sup1)portei by precedent. The statute approved by
this Co u rt in Ful/iloie required grantees of fedleral funds andI their
pranile contrt actr to0 prv (Ie minority business interprisesX with

niancial ad I technical assistance as needed. 448 1S 4-48, 181 18 .
S"e also S 'uti"rn I/li nois Bildetrs Jssocitin v. ( )Oili', 471 1 Id
680 (7h ir172
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11l1)el'ship) ill LtoCal 2 to n01-w1ites. The history of this
litigation c(oIlpels tlh' Co(n11C'luio11 that the unl(l is essen-

tial t) the a ccom1)lish111u1t of that task, and thus is con-

stitutional.

(1)

Tli courtt has logI1L recon'fliz(l that courts are ('Iml-

po'werd( tI 'o (eml)oy til full 11 rangeQ of their' tradliti onal
owners5 of equity in1 ashionig11L' 'emeiet'(les to er'adlicate the

ef'feEts of identified dise'imination and that the use of
racial classifications towar that end' may beI niecessar'y

andi is constitultional. This plrilcipl)e was implicitly recog-

nizedI in1 Green iV. Co ty Hehr!q ool Board of rc Ktt

County, 891 US 4:) (19i ), which held that a race-neutral
systemii of puptil assigllellt, adtopIted byv the New Kent

County Rehool Board ino re than tn years after it was

ordered by this Court to cease maintenance of officially
segregated schools, was inadequate to meet the B oar'ls
obligation to redy sergatio11. Th1is Court in Green
stressed that c(our'ts have ' "not merely the power )ut the

(uty to reide' a l('Cl'Eer which will SO farP as possible

eliminate the di scrimilat)ry (iff'Cts of the( past as well

as har like dierii natio0n1 in the fu1Vtu1 rc. 391 US8 <t 43S 11.4

(quoting Louisi ania v. united Sttatr, 3M) 17 145, 154

[1905]1).

In UBited States v. MonqLitgomryI countyy/ Boar'd o/' JEdu-
cation 3, 11U 225 (1 9(i9 ) , this Court went further and

uphleld1 the con stit ultionality of race-blased reme(' dies to el imi-

nate segreg12at io unum1 itfll(' schooll facullty and sta ff. In Sto nn
. C hr Ilott ifcle 'ryi Rlh/I oa rd of Etduca1 t/ion, 402 18 1,

I1 -ll (1971 this (co'rt again g2av(' explicit exp iressioni to the
rcomrfpanltil pri'iniit'ples that the task of' a ctou rt in 1mming__ a

redllyleI for' in tentiomal di sCrhuiinati )1 is to "ct)rrect., by a
b alancing of the inidiv"idlualI adl(I ('ol(cti Vte iltr'1(sts, the coni-
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(lition that otenls alld that the use of fiexiled race-con-
ehious mtieasu'es to lo so is colsti tut ionail it "hr 'easoniab )le,

eas1ible atl workab le." 412 'S at 1,, 19. 2.:l1. Nc' a1lc

MIaIn)(liel v. Baresic°, 402 L'S 29, 41 (1971); o h Ca ro-

li lStatte BordO(1' o/ Edcaltion v. ASlua1)/1 4012 U18 43, 46
(1971).

Mving beyond the trea. of school deseg'egation, this
Court again) lhebl race-coniscious remedO~ies for' discrimina-

tioni constitutional whien it appjrovedl New York State's right
to de9li)er'ately creat or01 presee b'la- k Iajorities in re-

ai))ortionin vtig listric to .ensure cfomplj liance with
ifee('rl votilg rights laws, even though the reapportion-
leIt was voluntary and1 not a 11a1(sue1' require to 'emed'tly

a conist ittioTilll 1 statutory vio1-ltion. See I niled JCwih'

organizations of WillKn.sbury, Inc. v. Carriey, 4:20 US 144

(1977). And one year later, in JRegcnt of the Cnicersity of
(Califorin vt . Blakkce, 42 I> 2(i, 32( (1'owell, J. ) :325, 355-

5i) Br'ennian, White, Marshall a nd lBlackmuIn, 'JJ., concur-

Iing in p)ar't anol dissenting in )art ) (1 978 ), five JIistiCes ot

this (Court unequivocal ly held that a state medical school

m11ay take I'ace into) conisid0 le'atio>n in its admhuissions prog'ramn

wleni the re hals I ben n aprop)1'Oj)ri ate dleternunati ont that

part icular' minority g roup s havre suff~ered odiscrIimi nation

imupairing their abliytoenpIete for' admiission.

Most recently, inl Pullilor tV. Klut n ielc 44S 11'S 44.s,
482-: ( Burger,. C.JI., joinedl by Wijte nd 1Powel, J J., 495,

496( n.1 (Pmvo ell, J ., conceurri ng), 522 ( Marshall, J., joined

by Br1reiian and~ Blackmun, J.J., concurring) , 525 ni.4

(S'-tewvart, J., dissenting) (1979) this court t uipholdl the
const itut i onalitv 01 ai fedleral statute estali shing112 a racial

p1fe)1'r'ence; the attute required, ( I1t llaIQ. that at least

ten p) (11et of fe'de'ral fundl(1s f o r any local 1pulie wolkS
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proj)V)ect Ihe awlrdel to eonist'uction cQoIpIa'ies owVlliai or

operaIt'al by inInr11sH o('1' f m1 Iiiiinority gro()ups5. Thie statute

rested on011 eVi i'Ice of p'rvasiv discriiiminatti 1in thlie ('ol-

structi on tradtles. ant w\ as not a remIedy f' o' speelfic in-

stances ol idn u tifie dlislimllination.

(Contrary to the assert0)ions otf p't itioners and1( tlie ( ov-

ernmIiieIt, tlIe'e is no Sgip)o)(rt for the coItenlt iom that race-

ConscIous 'C 1 rtldies mliust illlr to thi e b helelit of "1idnt'i-

ilble" victims of dhic"ililatiol if ttey are to bie (consti-

tutijonal. £See, e.g. , NSw rnit, 40)2 It S at 13 VI ; [ n i rt i Wezi

O)rganicatioun, 4:0 IS at 1544N; Fuli°(lr , 448 US

448. Th e rae -c(onso(us rel'ieof aipp)ro ved in t hese cases

has niot beei ii miited I to )provi(liing retrVoac tiv('0, coplen)'11-

satory Or restitutionary '('ielef to pel)'0ieii' inlivid uals ini-

Iured I ly past acts of discrimtinat ion. IR athier, the approved
'el ief(' hIls b)een1 l('si.gnd I to operit p)Iros)ect lively at a

syst emie 1lvel to dlisanitle lomrly'it'I segr'egatel ysteins

aid 1 to ensure integrate ion. Such I'ellef Is indispensable in

C'ass such as thL is h1ee p iet it iones'S disc 5rimflinllator reputa-

tioni has deterred job applieationis lfromii individuals "liin-

wi1li1ng to siih jeCt thimt'iselves to the humllniliation of ex-

p lici t aid 1c(ertaHi rej t oin." I, I( mu! f ,l nea/ m B roht h (ood

of Teamin 'se1's v. Untd4 4 / to, 4:11 ['S :224, 3 i5 (1 977).

* In a parallel co ntext. tiis ( 'om it has sanction olw genI'-bed
>tate andi Congre~~imnal heasures enacteel with the expi ress pur-

pose of redreng. general *-ocetal ills born o)f lonIetaningU diL-
croninatory 1itatment. Scc '., Caldifano v. Il -bx!ter, 430 1l '8 3 1 3

4 177): ,Sch'ein'ler v. 1Ballard, 4t19 uS 4t 8 P1975; 1 ahn v.
Shczin, 416 i'' 351 ( 1074
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(2)

rTh FuullIl satisfies the strict level of scrutin uti ilizetl
by this (uIt in2 analyzilg equia1 )r'ot('cti'ont ChI nllengtes to

'aeon-""ious('1()llz- I'emelfiies: . these r1 melie'('sl('(i are "n eessay1'

to the acomt'pl1lishlunen1l(t of ai "con 0ltitultin1lly )'m'li5isile)'"

onl( "1subl stati al" u1pos 1'J)(e. Blakkce, 4:8 1S at :(15 (1P°owell,
J.).*

The purpose of the il-the Eradiehint ion of1 the effects

of pletitioner' blatant discriminatoryy praetices-has b een

found1(1 b yV thtis ("ou rt to b)( "c'tConslkti~tonal" aiol ",sibstim-

t iaL" 11nIder equal pr i'otecticoi analysis s. Fulilre, 44 US

at 476 ( IBit utir , (C.J., jn1d1 100 1yOM W\hlit(e anl PI well, JJ. )
.4Ti, 4 17. i, :( ( oI we1l, .J., coneuring ' ), 542-4: ( Stevens., J

dissenltilng) , 528 (Stewart, .1. di ssenting ) ; aila k, 4:1 EH

at 217 ('owelI, J.) ; Mculaniel v, Barrei, 4(02 UiS at 41;
I/lwer, 4423 V S at 202-04, 208.

At, as required by the (Clonstitution, the Fund is nleees

sary t provide non-whites with the sr11J)J1't that has for SO

1.i2 longeeni a\'ailahllh ontlyV to the wlte relatives aimol fi'iendsoI of

Local 28 meimbu1ihers )eeause of petitlnesl'S exCluisionIary

practiceS.** TIe record is replte with examples ol Lcail

* he app ropriate analysis to apply in determining whether a

pI-articlar reiieyIv satisfies conttuIional standardIs remain an oien
uest in in this (Co)urt. Since the Fund meets the traditional >trict

scrutiny stand ard, adl exceedIs all lesser standards, there is no
need ir the Lourt to deci de this issue.

** The nmeans selected 1to remedyl discn~rii ninut b e narrowv~ly
(drawn11, but need not he the least restricti\ e mneans- of red >re.
Fullil am 448 t 'S at 4)8., 508 The choice is "a hIdancuinL process

1e9, within app jroptriate con>titutiondal or tatutury IliHt<, to the
,>und lisCretioll tf the trial court It. .at 508 (1 ow ell, J., anieurrine i

qtin Fm ranks v. Howman Trans porKtatin Co. 424 1 S 747,
74{ 107o} 1
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sS l ainlOSit t(OWar(l iloIi-Wllites an1d petitiollers Willill1-

ness to violate State ad e(leral cOurt OreI's. Th11r is
no )oit inl reiterating all of tle tatics USed by petitioners

to (ltefat the Stat' n<11l D1)istiict ( Onrts' Rttelin)ts to inte-

grate Local 29. Nor is tlere any dispute that the efforts

la\'e thlUS far 1eel Ullsliccessifli. Ait(' almllOst 2() "ears

11(l(dr -C111 t Or(lers, as of A april 1!)S2, Local LS was still

X). Wllite (A ). ( Ill l iJet itioIler5 an1(d thle ( O\'eI111eiit

WOl(u lldhave this Colur1t 1)e\'lie tlat I )V silll})lv renvlOillg

i( lelti fle(l I)arriers to liIl-Wllito elllplOyelln1t, Local 2' will

1)eCome ali iltegrate(l lllliio. rlle 1('( 1r l il il lis ('LSe (lellon-

strates that this i 110ot :0. hlless o11f Local L> is that

it is not lf ougll to i(leliti Ra 11nd relllOre ol)ous ORa(llolOl(ks

tO 110oI-Wllite Ilion1 mell0h1ersllij l)c'auSe petitiolners will

silllply resort to dicIimlillat(OI e111asurs wllic are 11ot

eXpressly prollillite(d. 1l( iu1 is crucial if loa0Cl 2? is

to I1 00111e all i1tegrate( lliiilon.
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CONCLUSION

The Judgment of the Court of Appeals Should Be
Afhried Except that Portion of the Judguieit Which
Upheld the 29.2M§3% Goal. in Addition, the Court Should
Remand the Matter to the District Court for the Con-

sidIeration of Additional Sanctions in View of the Egre-

gious Conduct of the Petitioners.
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