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Questions Presented

. Whether ax a remedy in an action under Title VI
of the Civil Rights Aet of 1964, £2 TS0, 20000 of ~eq., or as
a civil contempt remedy tor vielations of a Title VI
Jjuwldgnment, a court may award race-conzeious reliei not
limited to benefitting proven vietims ol the prior diserimi-
nation, where the proven diserimination was intentional
and egregious, compliance with remedial orders has heen,
at hest, grudging, and at worst, totally lacking, and where
the effeets of the digserimination remaln vigorous more
than ten vears after entry of the Distriet Court’s original
findings of diserimination.

4

2. Whether race-conseious remedies violate the equal
protectino guarantee ol the Due Process (lause of the
Fifth Ameceudment,

3. Whether the proof in this case supported the 1982
contempt findings and the findings of diserimination mude
in 1975 and sustained on appeal in 1976 and 1977,

4. Whether the contempt remedies imposed in this case
were appropriate sanctions for findings of eivil contempt.

5. Whether the Distriet Court properly exereised its
dizeretion in appointing an  administrator in 197 to
supervise complinuee with its orders i thix case and in
continuing his term ot office 111 1983,
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Statement of the Case

For over twenty vears respondents the City of New
York (the “City™) and the New York State Division of
Human Rights (the *State™) have worked to open mem-
bership in Local 25 of the Sheet Metal Workers' Tuter-
national Asxcociation (“*Local 25" or the “union™) 1o non-
whites.®  In proceedings hefore the State Conumission for
Human Rights, the City Commission on Human Righty,
the New York State Supreme Court and the United States
Distriet Court, respondents have sought to bring peti-
tioners Local 25 and the Joint Apprenticeship Comnittee
CWJACTY into compliauee with City, State and federal
laws guaranteeing equal emplovinent opportunity, aud to
prevent them from obstructing the City's efforts to im-
plement Presidential and Mayvoral exceutive ovders which
require contractors employved by the City to act aflirma-
tively to open ewmployuient opportunities to previously
excluded groups. The sorry history of petitioners’ con-
sistent and intentional resistance to those offorts ix a
regrettable testament to the need ftor the IKmiplovment,
Training, Kdueation and Reernitment Fund whiely, infer
alia, petitioners are seeking to have this Court overturn.

The need Tor this FPund has been well docummented
by numerous deeizions of the Distriet Conrt throughout
the course of thix litigation and reaffivmed by three de-
cizions of the Necond Civeuit Court of Appeals, Petitioners’
attempts to portray themselves as imocent vietins sutfering
under unjustly imposed draconian remediex cannot with-

* The term “non-whites,” when used in this brief, refers to
black and Spanish sur-named individuals,
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stand serutiny, Indeed the facts supporting the 1975 find-
ing= of intentional disxerimination and the 1952 and 1983
contempt  decisions are virtuadly undisputed (. 13, 20,
2000 JNA 2104130 248510 Pet Brooon Mertits at 1, i,

e iy
ed=edd )

I. Local 28’ History of Intentional Raeial Exelu-
. : :
sion

The Sheet Motal Workers™ International Union (the
“International™) was i'm'nm in the Jaxt quarter of the
nincteenth century (LA S8, 40405 Until 1946, it Constitu-
tion and Ritual })1'()\'1(1(1«1 for the extablishment of “white lo-
al union(x) " and authorized cach of these locals to organize
an “auxibary™ local union “subordinate to the ... white
local,™ whei there was o “sufficient vumber of eligible
Negro applicants™ (A 322). '

Local 2% was establi ed n 1913 ax the *“white local
union” representing most heet metal workers in New York
City (A 322).%  Ninee 1913, Loeal 2% has grown to domi-
nate work in the construction sheet metal trade in New
York City (J.A $06), The District Court found that Local 2%
had “substantial. i not complete control. of joh <)pp<)1‘tlml—
ties™ among the sheet mietal contractors w Ath which it mai

* References to A" are to the Appendix to petitioners” Petition
for Writ of Certiorart, Reterences to A are to the Joint Appen-
din tiled with petitioner’s Drief on the Merits,

# Detween November 1981 gand March 19820 Local 28 meroen
with five, lurgely white, <ister Tocals and now ropresents sheet
metal workers in New York City, e Nassau and sutfolk Counties
in New York State and in Fssex, Passae, Hudson and Dergen
Counties in New Jersev € 129157

mﬁm“;;“ =
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tains collective bargaining agreements (A 324). Loeal 28
has uxed itx control over opportunities to work in the trade
to zeverely restriet the number of mdividuald who are
authorized to work on johs that are subject to its con-
tracts (A 3465 JA 206), and has sought consistently to fa-
vor the sons, relatives aud friends of its members whenever
it accords new opportunitiex for membership (A 3303
JAN 407).* Although the provision of the International’s
Constitution and Ritual providing for “auxiliary™ locals
wax deleted in 146, Local 25 steadfastly refused to adimit
any non-whites until it was foreed to do 2o by court order
in Novemher 1964 (A 4115 JA 393).

II. Proceedings Before the New York State Commis-
sion for Human Rights and the New York State
Supreme Court

On January 2. 1963, the New York State Attorney
General instituted a proceeding hefore the State (fom-
mizsion for Human Rights (the *State Commission™),
charging Local 2% and the JAC with diserimination
againzt blacks in the designation and approval of appli-
ants Tor shwt mvtal apprenticeship and training (JA

* An individual can gain membership in Local 28 via: (1)
oraduation from the apprenticesttip program  administered by the
JAC: 2) transfer directly from a “sister” union; (3) taking and
passing a battery of journeyman level tests administered by the
union's Examining Doard; and () admission at the time a non-
union sheet metal shop s organized by local 280 upon certiti-
cation by the employer that the shop's workers perform at journey-
man standards (A 212), In additon, during pericds of full employ-
went within the trade, the union issues temporary “identification
dips,” or Cpermits,” which entitle non-members to work within
the union's jurisdiction. Roughly 90%¢ of Local 28 journcymen
enter through the apprenticeship program (A 120).
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378, 393). The State Commixsion’s efforts to remedy the un-
Jawlul  diseriminatory practices complained of  through
informal means were unsuccesstful (J.A\ 379).

Following public hearings, the State Conmmission fonnd
that Local 25 and the JAC had “denied to or withheld from
qualified Negroos beeanee of their race and color the right
to be admitted to or to participate in their sheet metal ap-
(N ORT) Npecifieally, the
State Commission found that admiszion to the apprentice-

L]

rentice training prograin

<hip program was lel't te the “excelusive judement ol Local
257 CGJA L0600 Apart from an 15220 age requirement, ap-
prentices were seleeted solely on the hasix of a personal in-
terview and those applieat< who appeared with union spon-
sorship— largely relatives ::ml friends of union members—
were routinely selected (J.N\ 353-84, 356, 406), The State
Commission noted that i 1‘.}()4, at least SO0 of all appren-
ices in the entire apprentieeship training program were rela-
tiver ol Local 2% members (JA 3N6), and found that
“virtually the only way ol gaining admission into lLoeal
29 ix through apprenticesnp™ (J.\ 407). The State Coni-
mission concluded that petitioners” nepotistic admission
syatem operated ax an ipenctrable barrier For non-whites

(JA 407-08%).

The State Connnission ordered Local 2% and the JAC
to tecase aud dexist™ from fature diseriminatory conduct
in violation of the New York Taow Aewinst Diserinmunation
(I BSK). The umion and the JAC were directed 1o esta-
hlish objective written standords and a validated aptitude
test for the sclection of apprentices and to maintain rece-

* John Muthearn, Recording sceeretary of  Local 28, testiied:
I take the applications and 1 oappoint the bovs, periol” See
Fxhibit Valome to Joint Appondis nled with Second Cirenit

o

Court of Appeals on October 10, 19735 at @149,

[



ords that would permit the State Commission to monitor
compliance with itx order (JA 38R-01).

Subsequently, in June 1964, the State Commission com-
menced enforecement proceedings aguinst Local 28 and the
JAC I New York State Supreme Court (A 412). New
York State Supreme Court Justice Markowitz ailirmed
all of the State Conunission’s lindings and held a series of
conferences with the parties to develop a negotiated reme-
dial program “in the hope that the dexirable objectives
Lol the State laws against diserimination] might he
achieved by conciliation and agreement rather than by
the foree of law™ (A 414, 415). -

Even though the union’s nepotistie practices had been
identitied ax a primary source of unlawful diserimination,
the union siezed upon the conciliation process as an oppor-
tunity to gain the Court’s approval of its practice of grant-
ing preferences to the =ons and =ons-in-law of’ union men-
hers (A 420). The Court found this prelerence racially
dizeriminatory and in violation of the New York State
Constitution and State law (A 421). Ultimately, with the
Court’s active participation, the parties developed, and
petitioners agreed to be bouwnd by, a “Corrected Fifth
Draft of Standards for the Admission of Apprentices™
which =et Torth objective standards for, inter alia, appren-
tice xeleetion, training, admission feex and length of appren-
ticeship (A 427-40).  In addition, the Court secured the
agreement of the union to indenture apprentice classes
on a regular basis (A 440).

Despite their obligation to indenture apprentice classes
on a regular basis, and the parties’ agreement that a
clars of 65 apprentices would be admitted in September,
1965, petitioners unilaterally snspended the processing ol
applications for that class, State Comonission for homan




Rights v. Farrell, 47 Mise 2d 244, 240, 262 NYS 2d 526,
2728 (Sup. Cto NUYL Cod)y affdd, 24 AD 2d 128, 204 NY'S
200489 (Ist Dep't 1965). The State Comanission was Loreed
to bring an enforcecwent proceeding in the New York State
Supreme Court, and the Court ordered Local 2% and the
JAC to enter the apprentice e¢lass of 65 menbers hy Octoher
S0, 1965, Id. When the union requested reconsideration
ol the order, seeking to reduce the class size from 65 to
S0, the Court flatly refused and castigated the unton for
refusing “except for token gestures, to lurther the inte-
egration process, .. SEde Comimission for Hum(zn Rigltx
v Farrdl, 37 Mise 24 709, 500, 263 NYS 2d 250, 252 (Sup.
Ct NYL Co. 1965).

Petitioners” pattern ol resistance to integration continued
unahated. In 1967, the State Commission again requested
a hearing before the New York State Supreme Court upon
learning that petitioners were planning to ignore the re-
sults of the most recent apprenticeship examination and
adminizter an entively new test, on the ground that non-
whites had received “unfair tutoring™ and passed in un-
reasonably high numbers. Stale Commiission for Hiian
Rights v. Farrell, 52 Mise 2d 936, 277 NYN 20 287 (Sup.
Ct. NY. Co. 1967). The Court fonnd no evidenee of untarr
tutoring and ovdered potitioners to indenture the appren-
tices on the basis ol the examination vesults, State Com-
pitssion v Farrell, 52 Mise 2d et 94243, 277 NYS 24 at 293-
94, The New York Suprenie Cowrt's deeision was affirmed
on appeal by bhoth the Appellate Diviston and the New
York Court ol Appeals. See State Commission for Iiian
Rights . Farrd1 27 AD2 527, 278 NYN 20982 (1t Dep't),
affd 19 NY 2 974 291 NYS 2021, 209 NIS2d 691 (1967).
Nonetheless, petitioners Tound a way to circumvent these
decizions and the entive thyust of the State Supreme Court's




imjuiction—they hegan  subsidizing “eram  courses” for
friends and relatives of union members preparing to take
the apprenticeship examination (A 214, 352).

I1I. The Federal Action

Petitioners” continuing failure to comply with the in-
gunction of the New York State Supreme Court led to
the 1971 conunencement of thix action by the United States
Department of Justice (the “Governmeut™) pursuant to
Title VII of the Civil Rights Aet of 1964, 42 USC 2000¢
¢l seq., and Presidential Execeutive Order 11246 (JA 372).
The complaint alleged that petitioners had engaged in a
pattern and practice of diserimination by failing to recruit
non-whites for membership, tailing to admit non-whites
into the union, refusing to permit Local 28 contractors to
fulfitl their affitmative action obligations under [Sxecutive
Order 11246 and “failing and refusing to take reasonable
stepx to eliminate the effeets of their past diseriminatory
policies and  practices™ (JA 572-73). The Government
requested that the Distriet Court enjoin petitioners’ con-
tinuing vefusal to treat non-whitex on the same hasis as
whites aud mandate the “selection of sulficient apprentices
From among qualified non-white applicants to overcome the
effects of past diserimination™ (J.\ 375-74).

Shortly after the filing of this aetion, the New York
ity Commission on Human Rights commenced an admini-
strative proceeding against Loeal 28 alleging that the
union had violated the City ITwmnan Rights Law by engug-

e in racially diseriminatory apprenticeship, membership,




and job reforral practice= (A 393).% On June 2, 1972, the
City moved to intervene in the instant action on the basis
that, inter alia, such iutervention was necessary to cusure
compliance with the City Hwnan Rights Law and Mavoral
Exeeutive Order 20 (A 393). The unopposed motion was
eranted (A 393),

[Following the 1974 strikes and work stoppages which
marked petitioners” refusal to aceept trainees referred to
Loeal 25 coutractors ])113'<11:111t to lixecutive Order 11246
and KO 200 (A 2269 00 320, 504055y, the Distriet Court
1ssued several ill,]un('tl\‘(* <mivrs. Tnan interin order enter-

ed on April 9, 1974 and effective through June 30, 1974, the
I)l.\‘tl‘i(‘t Court (Gurtein ) required the JAC to provide ad-
vanced placement e the apprenticeship program for six
minority mdividuals who had been referred as teainees on
four City construction sites (J.A 366),

Thix order was superseded by a more comprehensive
order entered on July 20 1074 (JA 363). The July order
required that by September 1974 the JAC assign for
emplovinent a new class ot 60 apprentices which would
inelude 20 minority and 40 non-minerity apprentices, and
that it process up to 20 applications for advanced place-
ment in the apprenticeship program (J.\ 363). The JAC
undertook only minimal efforts to cmnpl;\' with the Distriet

* The proceeding was based, in part, on the refusal by Local 28
and the JAC to comply with Mavoral Exceutive Ovrder 200 17150
207y e N 3200 A 320, 354 Fnacted by Mayvor John Vo Lindsay
in 1”7(), EO 200 required that contractors on City sites emiploy
one “minority trainee” for every four journevmen emploved and
sas enacted to inerease the representation of nou-whites i the
construction trides inoaccordance with the dictates ol Presidential
Fxecutive Orders 11240 and 11375 ¢ L\ 354, Local 28 was the
only local o the Citv which refused to comply with 150 20

VA 3201 1A 320, 354,




Court’s July ovder and informal efforts by respondents’
counsel to secure compliance were unsuccessiul (JA 3506-
%) Only under threat of contempt eitations did peti-
tioners eventually comply (N 21500 342).

After a threeaweek trial, Judee Werker coneluded that
petitioners had engaged in a pattern of intentional dis-
crimination which operated to block non-whites from all
routes to admission to membership in Local 250 The Court
conchwded that the petitioners” reeruitment, <election, train-
ing and admission practices violated both Title VIT and the
City Human Rights Law (A 300-H1).%

The apprenticeship program ix the primary method hy
which new members gain entrance to Local 25 (A 120,
151, 325 0.\ 303). Between 1967 and 1973, non-white
participation in the apprenticeship program fell from
2189 t0 9.990 (A 327).%* The Court found that this was
the result of atilizing a dizeriminatory apprenticeship en-
trance examination (A 33%) aud unlawfully excluding all
apprenticeship applicants who did not possexs a high
school diploma (A 340). The Court further found that
potitioners had diseriminated against non-whites by ex-
pending union [unds to prepare relatives and {riends of
members for the apprenticeship examination (A 552).

The Distriet Court addressed at length the intentionally
diseriminatory practices of Loeal 2% that precluded non-

#* As the City details  here, even an indulgent  reading  of
Judge Werker's decision on liability could not lead an unbiinse]
reader to conchude, as the petitioners have, that petitioners were
Toum]l in violation  of  Title VIT, “largely for obeving the. ..
rorder of ) the State Court.” Pet. Br. on Merits at 5,

51t subsequently rose to 13.99% in 1974 as o consequence
of judicial intersention A 3275 JA 320, 363).
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whitex from obtaining diveet adimission to membership
status ag journeyimen. After ohserving that qualified non-
white sheet metal workers existed in large percentages in
other construetion locals in New York City, and noting the
near total absence of such workers among the membership
f Local 28 (A 342-44), the Distriet Court Tound that Local
28 denied aceess to qualificd won-whites by: (1) fail-
ing to aduminister journeyman examinations and uxing
journevman - examinations  which  had  not  been  vali-
dated pursuant to KEOC Guidelines; (2) scleetively organ-
izing non-union sheet metal <hops with few, if any, nou-
white employees;, and-or aditting from those shops ouly
white emploveess and (3 aceepting whites [rom aff lmtml
sister Jocals as transler members while refusing transfers
of non-whites.  Local 2%'x refusal to open itz ranks to
experienced non-nnion =heet metal workers served, in
conjunction with its diserimination in the apprenticeship
program, to mamtain Local 2% as an almost entirely white
union(.A\ 344-51 )

Although the sheet metal industry experienced a siguifi-
cant expansion between 1967 and 1972, Local 28 admini-
stered only two jonrneviian entrance examinations during
that entire period (. S445). Thix exelusionary practice
resulted i oa ervitical sbortage of workers which became =o
severe that the Sheet Metal and Air Conditioning ('oun-
tractors’ Associat’on of New York City (“Contractors’
Aszociation™) was foreed to <w=k relief by iuitiating arbi-
tration proceedings against Local 29 (A 344-45). The jour-
nevman tests ultimatels zuhnnust('rwl 106X and 1964
were solelyv the result of arbitration awards mantating that
Local 2% admit new members (A 344-45). In addition to
finding that the refusal to administer journeynaon examina-
tions derided non-whites wecess to the industey (A 346), the
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Distriet Court alzo found that the 1963 test had an adverse
racial impact. Al of the 25 candidates whoe passed were
white (A 345).

Although the shortage of workers continued, Loeal 28
refused to adminizter a journevman test in 1870 and instead
inereased the available moupower Hhy issuing hundreds of
“tdentification =lips," or “perunts™ (A 346).% Between 1968
and 1972 the number of permits issued by Local 25 vose trom
hetween 100 and 200 to hetween 490 and 500, and all but
one of the permits were issued to whitex, many of whom
were memhbers of allied construction unions (LA 546). Local
25 conceded that these men did not possess skills equal
to thoxe of journeviian sheet nmetal workers in Loceal 29, and
had not been required 1o take a test ax a prevequisite to

working in Local 28 (J.\ 237-8%). The Distriet Court -
found that although Local 25 requested temporary workers

from sister locals throughout the country, it never once
contacted the Blowpipe Division of  Local Unlon 400,
TASMW, a union of workers with sheet metal skills, which
was cotuprised alimost entively of non-whites (\ 346-45). The
Distriet Court alko found that the president of Loeal 2% had
misled qualified non-whites into bhelieving that they conld
only work with Local 28 by taking and passing the journey-
nian test (L 349).

b}

The Distriet Court found that =imee 1963, 1 violation
of the International’s Constitntion and Ritual, Local 25 had

a poliey of aceepting transfers only of former members

of Loeal 2% (A 350 JA 234-80). Since the membership of i
Local 28 was entively white prior to the time this policy was ]

* Rather than expand its membership, Tocal 28 also recalled
pensioners to work and, in addition, offered an extraordinary
amount of overtime work toits journeyman members o\ 340
1.\ 280, 310-17, 338-39 ). !
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instituted, non-whites were automatically excluded from con-
sideration Tor transler (.\ 350). The Distriet Court found
that during the period 1967 through 1972, 57 white persens
were permitted to transter into Local 280 No non-whites
were allowed to transfer during that period, although a
nunther tried to cain adimission (A 349).

No nou-whites became members of Local 25 throuagh
thie organization ol non-union shops prior to a 1973 agree-
nient among the parties in thiz case (A 347). The union's
proferved explasation—that it was not aware of non-union
shops owned by or employving non-whites and had no policy
restricting organizing to white shops—was rejected by the
District Court ax incredible (A 3475, The Distriet Court
found that it was common knowledge in the induxtry that
Local 2% avoided organizing non-white <hops and, more
specificallv, that Local 2% refused to crganize blowpipe
contractors  precizely beeause their menbers were non-

white (A 214, 348).

IV. Early District Court Efforts to Remedy Petii-
tioners’ Disertminatory Conduct

In fashioning refiel to remedy the multifaceted and
clear pattern of  intentional  diserimination  hy o Local
25 and the JACT the Distriet Court  took note  that
“[tihe record i both =tate awd federal court against
Lpetitioners] s repiete with instances ot their had faith
elforts to prevent or delay affirniative action™ (A 302). In
ight of petitioners” failure to take “any weaningtul steps
to eradicate the effeets of [their] past diserimination,”™ (A
302y, the Distriet Court concluded that “the 1mposition
of o remedias racial goal in conjunetion with an admission
preference in favor of non-whites ix exsential to place [pet-
floners| in a position of complinnee with the 1964 Civil
Rights Aet™ (N 002).
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The District Court relied on the 1870 Census conducted
by the Department of Commerce for the caleulation of
the goal (A 553-04; JA Z04-74), [ A [fter tull consideration
of the depressed condition of the construetion industry
[in 19757, and in the firm belief that a gradual hut steady
influx of non-whites [would] produce the most stable
membership,”™ the Distriet Court ovdered that petitioners
achieve a combined union and apprenticeship program
membership of 209 by July 1, 1931 (A 554 & n.30).

The goal was only one feature of the comprehiensive
progran ordered by Judge Werker to remedy petitioners’
diseriminatory  practices.  In o his August 1975 Order
and Judgment ("O&J7), in addition to enjoining  all
of the speeilie recruitment, selection, training and ad-
mission  practices which he found diseriminatory, and
mmposing the goul, Judge Werker appointed an admini-
strator to work with the parties in developing and imple-
menting a program that would facilitate achievement of
the goal (A 300-07). The O&J required that the program
imelude at least the following: 1) provision for a pro-
fessionally validated jounceyiman examination to he admini-
stered at least once a vear: 2) provision for a pro-
fessionally validated apprenticeship eptrance examination
to be administered at least onee a vear: 3) provision for
detailed vecord keeping by Local 28 and the JAC including
maintenance of ceparate records for whites and non-whites
regarding the overall composition of the Local 28 work foree
and hours worked, individuals who apply for, take, amd
pass  the apprenticeship and Journeyman  exaninations
and persons who <otk to transfer into Loeal 28 or obtain
nerivitsy and 4) provision for a program of advertising
and publicity i order to dispel petitioners’ reputation
for diserimination in the now-white community (A 308-13).

"
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As s evident, the Distriet Court determined, based on
the history ol petitioners” failure to comply with carlier
State and federal court orders, that Local 25 and the JAC
would not take any memnnglul =teps to end their unlawlul
chiserimination against non-whites without a closely moni-
tore:d and comprehensive program. Aecordimgly, the O&)
requived development of o plan that would keep the paths
to unton membership open awd wsure steady progress
toward the level ol noen-white miembership that would
have exizted in the abscnee of the pattern amd practice of
dizerimination engaged in by Local 2% and the JAC.

The AMimative Aetion Program (" AAP™) entered in
Novemher 1970 pursuay to the O&Jd induded all of the
above components, each developed in great detail (A 230-
S4). It also set Torth interim pereentage goals (A 232),
snd provided that seleciion from among applicants who
passed the apprenticeship and journeyiman examinations
was to be made aceording to a white non-white ratio to
be determined by the parties (A 234, 245). The AAD
{urther provided that Loeal 25 could issue permits only
with the express cousceuc of the Administrator (LA 241).

Tu 1976, the Conrt of Appeals aftirmed Judge Werker's
findines of diserimination against Local 25 and the JAC,
findine that ¢\ 212):

[tlhere ix ample evidenee that all the routes into
Local 25 have been bloeked to minority zroup mem-
bers ax a result of diseriminatory practices hy Local
25 and the JAC. The trial reeord in thix ecase is
volnminons aed the facets hefore the distriet court
wore more than adequate to snstain itx findings
Local 2% and the JAC have consistently and eore-
iously violated Title V1L



In view of petitioners' “long and persistent pattern of
diserimination,” the Court of Appeals upheld the 299
nembership goal as a temporary remedy, distinguishing
it from “a quota used to hump incumbents or hinder pro-
motion of present wmembers of the work foree™ (A
222). The Court also approved the appoiittment of the
Ndmiistrator (A 219). Like Juwdge Werker, the Court
of Appeals coneluded that (A 220)

[t1he apparent failure ol the New York court order
to change Local 28 membership practices to an
appreciable extent and the rather reluetant response
made by lLecal 25 to Judge Gurfein’s orders con-
vince us that it is necessary for a court-appointed
administrator to exercise day-to-day oversight of the
union’s affairs.

The Court declined to permit the permanent use of any
imiplementing ratios (A 225-25), although the interim
use of such ratios pending the development of job-related

).

tests was approved (A 227 The petitioners did not =eek

review in this Court.

I response to the 1976 opinion ol the Court oft Appeals,
and to changed conditions in the sheet metal industry, the
Diztrict Court entered a Revised Affirmative Action Pro-
eram and Orvder (“RAAPO™) in 1977 (A 183)  IPor the
most part, RAADPO carvied forward the plan outlined in
the  AAP. The most significant «litToroncv war that the
date for attaining the 299 goal was moved to 1982, and
the interim goals adjusted accordingly, beeause the Distriet
Court had determined that depressed conditions in the
sheet metal industry made achievement of the 2997 woal

* None of the orders to which the petitioners are now subject
require that apprentices or journeymen be admitted pursuant to
a white, nun-white ratio.




by 1931 wmmpracticable (A 183-84; JA 164-65). RAAPO
also  provided that apprentice classes be  ndentured
twice annually and that the JAC Forward its recommenda-
tions Tor elass size to the Administrator no less than 90 davs
before the mdenture of cach elass (A 192). With respect
to publicity, RAAPO, lLike the AP, requived publicity
ampaigns prior to cach journeyman and apprenticeship
examination (A 203). It further required that prompt
development of a general publicity campaign in ellorts to
cularge the pool of eligible nonawhite applicants to Local

29 (A 203-04).%

o - -

fn an Octoher 1977 opinion. the Court of Appeals up-
held RAAPO in its estivety (A 160). The Court of
Appeals considered, but rejected by a divided vote, the
union’s contention that the 2977 membership goal was ex-
cessive heeause it was hased on the non-white percentage
of the labor pool in New York (ity rather than a wider
goographic arca (A 167 Again, petitioners did net seek
review in this Conrt.

V. The 1982 Contempt Proceeding

Between 1974 and 1952, the total non-white membership
of Local 25 inercaxed from 5,197 (A 163) to 10877 (A 9),
aomere .0 pereentage points. The non-white journevman
membership in 192 wax onlyv 60 (A 151, Petitioners had
not cowe close to attaiming the 2097 non-white membership
goal which, assuming compliance with RAAPO, they were
expected to reach in July 19520 Nor had they sought to
have the goal modified or to he relieved from any obliga-

*As Judge Werker noted  in his 1975 opinion,  Local  28'<
reputation for nepotism prevented non-whites from even attempt-
ing to contuct the JAC regarding membership opportunities € AJ330
n'y.,




17

tion under RAADPO. By 1982, it was clear that the failure
to even approach the goal was the direet result of specitic
acts by petitioners in violation ol the O&J and RAADPO
and orders of the Administrator (A 453, 462-63; J.\ 130-32).
Thus, in April 19%2, the City and State moved for an order
holding petitioners in contempt for violations of those
orders. Petitioners cross-moved for an order terminating
the O&J and RAAPO,

The Court conducted an evidentiary hearing on the
motion and crossmotion and, in a decision rendered on
August 16, 19520 found that petitioners had “impeded
the entry of non-whites into Local 2% in contravention
of [the Court’s]Jprior orders™ (A 150). Speeifically, the
(‘ourt found that defendants had (A 151-55) :

1. underutilized the apprenticeship program, which
1s the primary method of entry into the union and
thus the moxt promising source of non-white
members;

2. failed to design or undertake the general pub-
licity campaign which the Distriet Court had
found mnecessary to dispel petitioners’ reputa-
tion for diserimination in the non-white commuii-
ity;

3. failed to maintain and submit records and re-
ports essential to monitoring compliance with
the O&J and RAAPO;

4. issued work permit: without prior authorization
of the Administrator as required by RAADPO:
and

5. amended their colleetive hargaining agreement
by adding a provision which diseriminated

R
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against Local 28 non-white journeyman mem-
bers.

Although petitioners had failed to even come cloxe to
mecting  the 2940 goal, the Dixtriet Court expressly de-
clined to hold them in contempt on that basis (A 15H-56).
The Court indicated, howvever, that it was convineed that
Local 25 and the JAC had failed to make good fTaith
efforts to attain the goal (A 155-06). The District Court
denied petitioners’ eross-motion to ternunate the O&J and
RAAPO because the purpose of those orders had not vet
been achieved (A 157).

A. Underutilization of the Apprenticeship Program

Despite the appreuticeship program'’s critical hmpor-
tance in hringing non-whites into the union m mumbers suf-
ficient to achicve steady progress toward the goal, peti-
tioners tranied \'ul)\'tumiallv fewer apprentices alter the
Distriet Court issued its= 1975 O&J than belore (A 4548
JACTE) L At the =anie time that the nuumber of apprentices
trained decercased, the ratio ol journeyvmen to apprentices
ciploved by Local 2% contractors rose as high ax 18:1
(A 16), and the average number of hours worked per
vear by Local 29 jowrneynen steadily mercased (JA 74).°
Between July of 18T and Mareh ol 1952, cniploynient oppor-

* The Durcau of  Apprenticeship, U.s. Department of  Tabor
National  Aprenticeship and Training  standards  {or the  Shect
Metal  Industre recognized  that  wn appropriate  apprentice-to-
journeyman ratio is 14 (A 7100 Tocal 28 agreed to employ that
ratio when it registered = aporenticeship program with the New
York State Department of Labor ¢\ 101
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tunities so exceeded the available supply of Local 28
journevinen that Loceal 28 was compelled to issue over 200
work perwits to non-mewmber sheet metal workers to meet
employers” needs (A 16). This was precisely the method
by which Loeal 28 and the JAC had closed their
doors to new members in the late 60's and early 70's and
which the Distriet Court found to be diseriminatory (A
s46). The Distriet Court rejected petitioners’ contention
that the underutilization was the result of an econemic
slowdown and found that petitioners, still intent on resist-
g mtegration, had once again shifted cmployment oppor-

tunities from apprentices to its predominantly white, in-

cuwnbhent jourueymen (A 151, 156).%*

*In the decision holding petitioners in conterupt (A 150-37),
the District Court incorrectly compared the number of apprentices
enrolled inoall Tour vears of the apprenticeship program between
1971 and 1975 with the number of new apprentices lndentured
between 19760 and 1981 ¢\ 1, 1531). However, the record reflects
that the correct statistics support the finding that the JAC trained
more apprentices between 1971 and 01975 than it trained between
1976 and 1981 (4 434-85; T 74). Moreover, as the Court of
Appeals majority noted, the finding of underutilization was not
based on that finding alone (A 10, 131).

#% espite petitioners’ obligation under RAAPO to inform re-
spondents and the Administrator of the size of the apprentice classes
60 Jdays prior to indenture, they failed to provide the required
mformation (A 15, 23, 143, 192, 462, 475). Respondents and
the Administrator were therefore unable to timely review  the
apprentice class sizes. Petitioners” assertion that the Administrator
approved each apprentice class iy erroneous. See et. Drief on
Merits at 9. The reports petitioners point to in suppart of this
contention €A 42 1. 3y, were those submitted monthly informing
the A\dministrator of the number of apprentices in the JAC pro-
cram and not the reports required to be submitted twice annually
prior to the indenture of cach class (A 23).
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B. Failure to Impliemeni a General Publicity Campaign

The O&J (A 312) and RAAPO (A 203-04) required
Local 28 aud the JAC to devise and implement a written
plan for an effective general publicity campaign designed
to dispel their reputation for discrimination in non-white
conunitios.  This requirement is separate and distinet
from the advertising and publicity campaigns which the
union must conducet prior te ecach apprenticeship ana
jourunevman exaniination (A 203). This was intended to
ensure that when opportunities to take the apprenticeship
and journeywan examinations arose, non-whites would uo
longer feel that applications to Local 25 were futile. See
Extiibit Volume to 19<2 Appeel te the Second Cireait,
Docket No.o SZ-6241 (»ISV™) at [0L75.0 Despite repeated
requests, and in diveet contraveution of RAAPO, peti-
tioners neither formulated nor implemented any such plan
(A 152, 405, 471-72).

[

C. Record Keeping and Reporting Violations

Aceurate reporting and record keeping ix “absolutely
vital to the effective monitoring and implementation ot
the RAAPO by the Administrator, the pargiex and the
court™ (A 154). The redord supporting the 1952 contempt
made clear that petitioners had failed to comply  with
RAAPOR reporting requirements and with specilic re-
quests for information by the Administrator (A 154, 158
.8, ADR00, 47274 OV at T1-74, 218230, 466, 474-91). Judge
Weoerker stated that this failure evidenced petitioners’
“hlatant  disregard for their obligetion to provide the
appropriate parties to this suit with the mformation per-
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tinent to the enlforeement of the O&J and the RAAPO”
(A 154-55).*

D. Unauthorized Work Permits

[n July 1975, the Distriet Court held that Loeal 28
utilized the permit system to restriet the size ol its mem-
hership and that thiz practice illegally denied von-whites
access to employiient opportunities in the sheet netal
industry (A 346). In order fo wmonitor any future
grants ol permits, the O&d and RAAPO prohibited Local
23 0rom issuing any work permits except with the “express
written consent of the Administrator . . .7 (A 191, 315).
Nonetheless, in violation ol thoxe orders, in Marveh 195],
Local 28 again hegan issuing permits without the Admini-
strator's written authorization.  Before respondents dis-
covered this, Local 28 had granted thirteen unauthorized
permits, and only one was to a non-white (A 193-
o4, 460). DPresumably, the ontire 200 plus permits issued
between July 1980 and Mavel 1982 would have heen
suned without the prior approval required by the O&J
and RAAPO had respondents not become aware of this
activity.

. The Collective Bargaining Agreement

Under the O&J, petittoners are permanently enjoined
from engaging in “any act or practice which has the pur-
pose or the effeet of diseriminating i . . . terms, con-

¥ Disregard for record keeping obligations was by 1982 a pre-
dictable behavior pattern for petitoners, Fatlures by petitioners
to keep the records required by the New York State Suproe
Court pursuant to the Corrected Fifth Dralt preventad the. District
Court from conducting thorough analyses of apprenticeship exa-

minations  between 1964 and 1975 and  the 1909 journcyman
examination (. 331, 345; JA 312).




ditions or privileges of employment against any individual
or class ol indiv duals on the basis of race, color or na-
tional orvigin™ (A 301). In violation of the O&d, Local
28 and the Contractors’ \«m'lzmnn amended their Collece-
tive Barganing \ﬂwvmvnt by adding a Memoraudun of
Agreement which provided (A 150)

During periods ol unemployment, there shall be
a ratio of one man to every four men (1:) to he
fifty-two  (92) vears aud older in the shop and
field.

The Distriet Court, based on expert testimony, found that
this provision (the “older workers™ provivision™) had
dizparate impact on the predominantly non-white yvoung
members of Local 28, wias not justified by business neces-
sity, and was therclore dizeriminatory (A 135).

To remedy the effects of petitioners” contumacious con-
duct, the District Court ordered Local 2%, the JAC and
the Contractors’ Association to pay a fine of $150,000
imto a twwd (the L~ 1) The Fud was to be uxed to
imnerease the non-white membership of the apprentice pro-
gram in order to compensate for {h(\ vears  when
Local  25°% underutilization ol the apprenticeship  pro-
eram  severely  impeded  the entry ol non-whites (A
156).  The  Distriet Court also coneluded  that  addi-
tional fines to coerce complianee with the orders of the
Court aud the Administrator were needed, Judee Werker
decided, however, that thoze fines would not he imposed
until the Advinistrator submitted a program for the
Ifund and a report analvzine the need to modify RAADPO
in view ol the lacts that petitioners” failure to abide by
it terms had rendered the 1952 date for attaimment of

o

the goal meaningless (A 156-07)
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VI. The 1983 Contempt Proceeding

Liess than one year following the Distriet Court's 1952
contempt decision, the City brought a proceeding hefore
the Admmistrator charging Local 285 and the JAC with
&dditimml violations ol the O&J and RAAPO (JA 106-
20, 21-30). After a hearing, the Administrator found that
Local 28 had violated the record keeping requirements
of the O&J and RAADPO regarding transtfers by failing to
melwde inits reports any data regarding the vew jowrey-
men and apprentices who had beeome Local 2% members by
virtue of Local 28's merger with five, predominantly white,
sixter sheet metal locals in 1981 and 1982 (A 129-32) 157).
The Administrator noted that Local 2% had made no effort
to inform the parties of the mergers or provide
information about their cffeet on Local 28% member-
ship until requested to do so by the Administrator (A 130)
The Administrator also found that Local 2% had violated
hoth the spirit and the letter of the Distriet Court’s record
keeping requirenients by failing to develop a svstem which
provided vertication ((mtml to enxure that the reported
data wax accurate (A 152-33). Finally, the Administrator
found that Local 25 had not met its obligation to serve
copices of the O&J and RAATPO on confractors who signed
colleetive bargaining agrecments with Local 28 subsequent
to November 1981, ax required by hix directive of Noven-

her 20, 1981 (A 133-3D).

With respect to the JAC, the Administrator found that
it failure to provide accurate reports o the hours
worked hy Local 29 journesmen and apprentices deprived
respondents and the Administrator of data that was essen-
tinl to cevaluating whether journevmen and apprentices
were sharing cqually in available employvment opportunities
(A 136
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In conclusion, the Administrator stated that the viola-
tions by Local 23 and the JAC were “part of a pattern
of disregard for state awd federal court orders aud .. .
a countinuation of conduct which led the Court to find
[petitioners] in contempt on August 16, 19827 (A 13%). The
District Court adopted all of the Adminixtrator’s findings
(A 125-26).

Convinced that the vielations underlying the 1985 con-
tempt  decision evideneed petitioners’ continuing  failure
to ap preciate the importancee and necessity ot compliance
with its orders, the Distriet Court imposed further coer-
cive fines, the amount to be determined m conjunction
with the extablishment of the Fund, To rewmedy petitioners’
fatlure to develop a comprehensive system of record keep-
ing, the Distrier Court ovdered Local 25 and the JAC to
finance a computerized record keeping system to he de-
veloped and mantained by an independent management
firm (LA 126).

VII. AAAPO and the Fund

On August 31, 1933 the Distriet Court entered an order
establishing the Employvient, Training, Kducation and Re-
craitment Ifund (the *Fund™) to receive petitioners' $150,-
000 compensatory fine and cocreive fines of $.02 per hour
for cach jowrneryman and apprentice hour worked, which
had been imposed on the hasiz of the two contempt de-
cisions (A 113-14).7

The Fuwd will support a program designed to increase
non-white membership in Local 285 and will be terminated

#The Tfund is also supported by the Citv, which has paud its
attorney’s fees from the two contempt proceedings into the Fund

(A 115).



when the Court determines it iz no longer necessary (A 114,
116-18). In order to inerease the pool of qualified non-
white applicants for apprenticeship, the Fund will compen-
sate Liocal 28 members tor their services as liaisouns to
vocational schools, ereate part-time work for vouths with
sheet metal training and provide low-interest loans for
first termt non-white apprentices who would otherwise be
utiable to afford to enter the Local 2% appreuticeship pro-
gram (A 116-17). The Fund will also support a progran:
of tutoring and counseling for non-white apprentices o
that they may enjoy the services which have always been
readily available to white apprentices through fathers,
uncles and friends (A 116-17).  In order to maxinize
cmployment opportunities for all apprentieces, the Fund
will provide fluancial assistance to contractors unable to
afford to meet the 1:4 apprentice to journevman ratio, as
well as matehing funds to attract outside funding (A 117).
Should petitioners desive, they are free to establish an
identical program for whites (A 118).*

In November 1983, the District Court replaced RAAPO
with an Amended Affirmative Acetion Program and Order
(“AAAPO™), having concluded that vielations of its prior
orders had been so egregious that a new approash to
apprentice zelection was required (A 53, T11-12). DBe-
cause petitioners had not suecceded in remedying the
effeets of their prior diseriminatory conduct under RAATO,
AAAPO continued in effeet the non-white membership

*The Fund offers assistance almost identical to that provided
to a very limitel number of non-white Local 28 apprentices
through a government-sponsored program  which has been ex-
tremely suceessful in helping non-white Local 28 apprentices con
plete their training and obtain jobs as skilled journeymen. See
Citv's Motion to Lifrt Stay Order of  Court of Appeals, hled
i the Second Clreuit on April 5, 1984, at 2-3.
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goal and the office of the Administrator (A 54, T4
o). Itowas adjusted (o 200209 to refleet the mercase
in wembership due to the merger and an  inerease
i the nou-white population of the relevaut labor pool
(A od, 122-20). The projected attammment date 13 now
August 31, 1957 (A 55). AAAPO alzo replaces the appren-
ticeship aptitude exawination with an Appreutice Selee-
tion Board, comprised ol a representative ecach of the
Court, petitioners ad respondents. The Board is to este-
blish standards and procedures for apprentice admission,
CADT-08, 112, and will remain until chplacml iya validated
apprwntw.\“h]p examinat:on A 5601, NAAPO requires
the JAU to assign cach T ocal 2s mmtrzu"[m' one apprentice
for every four journeyin u (LA 60-61, 66-67), unless the con-
tractor obtains a writter waiver of the ! ratio from re-
spondents (A 67). These provisions are aimed at ensuring
the maximum participation of non-whites in the apprentice-
<hip progran and preventing repetition of petitioners” pat-
tern of underntilization. Finallv, ANADPO requires more de-
tatled reporting than did RAAPO and, v accordance with
the remedys ordered pursuaut to the 19%3 contempt de-
cision, requires  petiticners  to o establish  computerized
record keeping under the ~apervizion of an expert =elected
by respondents (N 70740 Ay originally enacted, AAAPO
required apprentices to be indentured on the hasis of one
non-white for each white (A 27).%

VHI. The 1985 Court of Appeals Decision

The Court of Appeals aftivmed all of the contempt find-
imes made by the Distriet Court exeept the finding hased

* A explainedl dnfra, ot p270 this provision  was climinate]
v the Court of Appeads ¢\ 36370
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on the older workers™ provision (A 13-24).* The Court
also affirmed all hut one of the remedies ordered by the
Distriet Court following the contempt decisions (A 25-57)

The Court of Appeals;, by a divided vote, rejected the
petitioners’ argument that the 29.23% goal was an im-
permissible quota (A 31-33). Instead, it stated that it had
twice hefore upheld race-conseious goals in this case as ap-

MY

propriate in view of petitioners’ “clear cut pattern ol long-

continued and cgregious racial dizerimination,” (A 31),
and laid responsibility for the need to continue the goal
at petitiouers’ feet “hecause 1t has heen their foot-drag-
ging resistance to compliance with the prior orders that
has caused the Distriet Court to extend the non-white
membership goal until 19877 (A 32-33).

The Court of Appeals affivmed the 1 to 4 apprentice
to journevman ratic as necessary to ensure that there
will be no furthicr aeiceratilization of the apprenticeship
program by petiticoor- 00 35-34). The Court also upheld
the institution of e Vpprentice Selection Board to re-
place tests whose vattidy could not be demonstrated to
respoudents’ rat'staction and modified AAAPO to per-
mit the use of validated selection pm(*vdur('s helore the
2002000 coal ik reaclied (A SE-30). The Court of Appoeals
reversed only the requirement that zq)‘m'(*ntwvs be inden-
tured on the basiz of one non-white for ecach white, con-
cluding that the other provisions of ANAPO and the und

*The Court of Appeals reversed the finding of contemipt insofar
as it was based on the older workers' provision, finding that even
though petitioners and the Contractors” Association had agreed to
the provision it had never been implemented, and thas its effect was
it unknown. (A 17-19, 37)




e B T N

el

fq
.

are sullicient to ensure that petitioners will, at long last,
do what ix necessary to integrate their union in compliance
with the Taw (A 36-37).

Summary of Argument
(1)

In this caxe, the petitioner union has heen hranded by
the Court of Appeals for the Second Cireuit as having
acted *in bad Taith™ in cirecumventing the ovder of a state
court, practiced “blatamt . . . dizerimination™ against
non-white Blowpipe workers and “consistently and egre-
cioushy violated Title VIL™ EEOC v, Local 635, 532 F2d
S21, S26-27 (2 Cie, 1976) (. 212, 2140 215). A year later,
the Court of Appeals characterized the  diserimination
practiced by the union as encompassing *“direet methods
cmployved to deny members of racial minorities entrance
to the union.™ FEEOC v, Local 658, 565 F2d 31, 36 n.8
(2d Cie. 1977y (A 169). Finalle, in its most receut opin-
ion, the Court of Appeals referred to the union'’s “deter--
mined resistance .. to oall efforts to integrate its mem-
bership,” and 1t= “foot-drageing cgregious noncompliance”
with the orders of the l‘/istriot Court. KEOC v, Local 638,
TH3 T2 11720 113 12 Cie, TR0 (LA 24,

Consistent with the purposes of Title VII and what we
helieve  to he the proper policiex of this Nation, cmiploy-
Lient opportunities <hnuM he baxed, not on race or creed,
but on the abilitiex of the individual., In most instances,
other means of erasing mlxsvrnmnutmn arc hoth more of-
feetive and desirable, I7or in«‘t‘mw random selection of
apprentices, through the use of lotteries, might help to
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overcome the effects of diserimination. Similarly, section
S43-5.1 of the New York City Administrative Code requires
that City agencies seek to ensure that 109 ol their con-
struction contracts are awarded to businesser which have

a work force coutaining 259 or more economically dis-
advantaged workers, or which have performed substan-
tial awmounts of their work in poverty arcas. However,
the Uity is opposed, as a matter of public poliey, to the
use of racial employvment quotas, or goals, which it coupled
with sanctions and timetables, are the funetional equiva-
lent of quotas.

Accordingly, thix Brief addresses itself only to the legal-
ity of the Fund for minority receruitinent and {ralumg.
In this case, petitioners” diseriminatory animus s s0
strong, its history of non-compliance with court mandates
s =0 extensive and the ingenuity with which it has devised
schemes to defeat integration is so malevolent, that the
Fund is required.

The City agrees with the following positions of the
Government and the State: 1) that petitioners were prop-
crly adjudged in civil contempt; 2) that the challenge to
the 1975 finding that petitioners had practiced diserimina-
tion against non-whitex i violation of Title VIL ix not
properly before the Court, and that in any event there
ix 1o baxig for =etting axide that finding; and 3) that con-
sideration of the propriety of the appointment ol an ad-
ministrator in 1975 and the continuance ol hix office in
1993 are not properly hefore the Court and in any event
the Distriet Court properly acted within its dizeretion.
The ity alzo joins the State’s argument that the IFond
is a proper exercise oit the Court’s contempt power and
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not limited by the provisions of Title VII. We are separ-
ately briefing the Title VI and Fifth Amendment inpli-
ations of the Fund.

(2)

Race-conscious remedies are within the remedial powers
of the Distriet Court under Title VI, 42 US.CL 20000
ot seq. The legislative history of Title VI shows that
roction TO6(g), 42 U0, 200000029, wax not intended
to preclude the Distriet Court 'rom awarding prospective,
race-con=cions reliel hut rather to assure that no relief
be granted to one fired or not hired for a reason otier
than diserimination outliowed by Title VI Prior opinions
of this Court are consi=tent with this interpretation of
section T06(w), see Frawks vo Bowman Trawsportation
Co., £ US 0 (1976 Teamsters vo United  States,
450 UN 524 (19771, and the Courts off Appeals have uni-
formly approved race-conzeious remedies not necessarily
benefitting only proven vietims ot diserimination. The
long hixtory of petitioners” imtentional diserimination and
avoidance ol judicial mandates confirms the necessity of
providing for the Fuand.

The Fund satislics the equal protection component of
the Fifth Amendient, Thiz Court hax long recognized that
courts mayv fashion rac -conscious remedies to eradicate
legal diserimination, ¢od that sueh remedies are con-
stitutional. Seo Swany vo Charlotte Mecklewhburg Doard
of Education, 402 US T (1970 0 Uwiled Jewish Grganiza-
trons of Williamsburg. Lieo v, Carcy, 430 US 144 (1977).
Sece also Fullilove vo Blofzpicl, 345 TS 445 (10%0), The
cited decizions indicate that <uceh remedies necd not muare
only to the benefit of bl ctified vietims ol diserimination,
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In hight of the long hiztory of egregions dizerimination
and contemptuous conduct by petitioners, the Fund is
“necessary” to the accomplishment of a “constitutionally
permissible™ and “substantial™ purpose, 1()(”(/“‘}({\' uf the
Usiiversity of Californic v, Baldke, £33 US 265, 3053 (197Y)
(Powell, J.).

POINT 1

Under the Facts of this Case, Which Reveal a
History of Both Flagrant, Intentional Diserimination
and Consistent Foot-Dragging in Response 1o Efforts to
Remedy the Effects of Petitioners’ Illegal Discerimina-
tion, the Order of the District Court providing for the
['und is a Proper Exercise of the Court’s Remedial and
Contempt Powers and is Censistent with the Provi-

stions of Title VII.

(1)

Both the petitioners aud the Governnent, in arguing
that Title VI limits the award ol race-conscious reliel to
instances of make-whole relief, rely substantially on the
decision ol this Cowrt in Firefighters Local Union No.
17445 v. Stolls, US —— 104 8 ('t 2575 (19s1). There
thiz Court necessarily spoke only of make-whole relief in

the context of 4 bena fide sentority syvstem. Congress his
given senjority systems special and explieit =tatutory pro-
tection under sceetion 7050h) of Title VI 42 U.S.00 2000-
2. See Teamsters v Trited States, 431 US 524, 345008
(1977). To extend the language of the opinion to stand
for the propositicn that race-conscious reliel may not he

ARG IR GO Y
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awarded under Title VI, without dizcussion ol the unani-
mous holdings ol the Courts ot Appeals to the contrary, see
Ntotts, 104 5 ('t at 2606 ( Blackmun, J., dissenting), and with-
out consideration ol a record of cgregious, intentional dis-
erimination as ix presented here, would he mmappropriatd
for a court bound by the constraints of Article 1L In this
case, the Court of Appeals Tor the Necond Cirvenit refused to
take sueh an expansive veading of Stotts (A S0-51), as have
other Courts of Appeals. See DBriet of United States as
Amicus Curiae in Local Nwwher 03 0 City of Cleveland,
Docket No. S4-1999, at 17 nu. 13 & 14 Accordingly, the
ixsue of the permissible scope of prospective, race-con-
seious remedies intended not to “make whole™ ndividual
vietims ol dizserimination but to hoth correet the class-
wide offeets of prior “patterns or practices™ of dizerimi-
nation and prevent their continuation in the future, ix an
open iszue in this Court.

(2)

The eentral thesis ol the Government is that section
T06(e) of Title VI 420 TS 2000025 (), limits the
poewer of a distriet court to awarding race-conxeious reme-
diex to identified vietims of dizerimination. The provision
states, in pertinent part:

If the court finds that the respondent has intention-
ally engaged i or ix intentionally engasing in an
unlawtul cmplovment practice charged in the com-
plaint, the court may enjoin the vespondent from
engaging in such unlawlful employvment  practice,
and order such affirmative action as may be appro-
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priate, which may include, but is not limited to,
reinstatement or hiring of employees with or with-
out hack pay (payable by the employer, employment
ageney, or labor organization, as the case may be,
responsible for the unlawtul employment practice),
or any other equitable reliel ax the court deems
appropriate. * * * No order of the court shall re-
quire the admission or reinstatement of an individual
as a wmember of a wnlon, or the hiring, reinstate-
ment, or promotion of wn iwdividual as an employee,
or the payment to him of any back pay. if such
individual was refused admission, suspended, or
expelled, or was refused employment or advance-
ment or was suspewded or discharged for any redson
other than discrimination on account of race, color,
religion, sex or national orvigin or in violation of
section 2000e-3(a) of this title (emphasis added).

The Government urges that the italicized language, con-
sistent with the legislative history of Title V11, limits
the court to make whole reliel for proven vietims of
diserimination.  Driet of United States as Amicus Curiac,
Local Nuwber 93 v. City of Cleceland, Docket No. Sd-
1999, at 6-19. The legislative history upon which the
Government relies shows that the quoted language, which
on its face relates onmiy to retroaetive rather than pro-
spective relief, was intended to address the problem of
awarding retroactive relief in “mixed motive™ cages where
the cmplover had a legitimate reason tor not emploving
a particular individual. The language first appeared in
the bill reported out of the House Judiciary Committee in
1964, See H.R, 71520 707¢, reprinted in 1915000 Loegis-
lative [istory of Titles VII and XTI of Civil Rights Aect
of 1964 (“Legislative IHistory™y, at 2012 (1968), At
that time the sentence provided that a court shall not
erant relief to an dividual refused cmployment, su-

o
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spended or discharged “lor cause.”™ See 20 US.CL160(¢)
(parallel provision precludes National Labor Relations

L33

Board from grauting relief to imdividual who “was sus-
pended or discharged for cause™). While the “for cause”
PTOVISION Was Ml])S(‘(lll(‘Hﬂ}’ deleted and substituted with
the language “for any reason other than dizerimination
on account of race, color, religion, =ex, or national erigin,”
there 12 no indication that toe amendment wax intended
1o accomplish anything other than to avoid a requirement
that the emplover =atisiy a formal definition of “cause.”
In introducing thix ameadment Representative Celler ex-
plained (110 Cong. Ree, 2567 [1964])

[T The purpose of the amendment ix to specily
auxe,  Here the court, Tor example, cannot find
any violation of the act which is baxed on faets
other”—than diserimination

LR

other—and I ecmphasize
on the grounds of race, color, relizion, or national
origin. The discharge might be based, for example,
on incompetence or a morals charge or theft, but
the court can ouly consider charges haxed on race,
color, religion or national origin.

Congressman Gill shmilavly stated  that under 706 (g)
as amended (110 Cong, Ree, 2070 [1964]) -

[Wie would not interfere with discharges for in-
eptness or drunkeness, We would not interfere with
unfair labor practices that ave covered under other
acts. We would limit orders under this act to the
purposes of this act.

ln the Senate, Hubert Humphrey stated of the last
sentence of  TO6(g) (then 707e) (110 Cong. Ree. 6549
[1964]) :

[Tt] makes c¢lear what ix implicit throughout the
whole title: namely, that emplovers may hirve and
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fire, prowmote and refuse to promote for any reason,
good or bad, provided only that individuals may
not be diseriminated against because ol race, re-
ligion, sex or national origin.

See also 110 Cong. Kee. 7214 (1964) (Clark-Case iuterpre-
tative meiorandum on Title V ).

n KEOC v, ATET, 556G 1724 167 (3d Cir, 1977), cert.
deied sub nom.  Alliance of Independent  Telephone
Unions vo LEOC, 435 UR 91D (1975), the Court of Appeals
for the Third Circuit rejected the specifie argument made

here by the Govermment. The Court of Appeals traced the
legislative history of the provision and held that it confirmed
that the purpose of the last sentence of 706(g) was to
“preservel ] the emplover's defense that the non-hire, dis-

A e

charge, or nou-promotion wax for a cause other than
dizerimination.” EEOC v ATET, D06 2d at 175-77, Accord-
mgly, Courts of Appeals have held that under the last sen-

tenee of T06(g), an employer would not be liable for back
pav or ether retroactive rehiel if he could prove that the
individual would not have been hired or promoted even

without the influenee of the dizeriminatory motive., See
Stotts, 104 't at 2602-09 (Blackmun, J., diszenting), aud
qxes cited therem.

[ Stotts, 1045 Ctat 2589-00, Justice White, in holding
that make-whole relief is awu]ahlv only to those who have

been shown to be the actual vietims of diserimination. re-
marked that various members of Congress had expressed
fear that under Title VII an employver would be required Lo
maintain a  particuiar racial balance in its workplace. See,
e, 110 Cong, Ree, 7212, 7213 (1964)  (Clark-Case mmterpre-
tive wemorandian on Title VIT) ;110 Clong. Ree, 4764 (1064)
(remarks of Sen. Frvin and Sen, Hill) ;o HLUR. Rep, No. 914,
(mmnntv report), SSth Cong., Ist Sess., reprinted (i 1964
U, Code Cong. Ad. News 2431, 2441, IHowever, this con-
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cern led to the passage ol xeetion 703-3, 42 T.S.CL 200002( ).
See 110 Cong. Ree. 12725 (1964) ((omnn nts of Sen. Hum-
phrev): O Cong. Ree. 12510 (1964)  (explanation ol
changes to House bill by Sew. Divksen): Legislative is-
tory, at 1008, This provision hax been interpreted as
defining ability under Title VI accordingly, it does
not restrict the uxe of race-conscious remedies,  See
United Stectieaorkers of tierica vo Weber, 4343 UN 190,
200 0D (1979): U wited States v Lidernational Union of
EFlevator Coustructors, 55 1020 1012, 1019 (Od Cirs 1976) ¢
Rivs v Futerprise JLoociadion Steamfitters Local 63,
HOT 200 622, 63031 (2d e 1974y Uwited States v, Local
[iion Noo 212, 72 12d oo, 636 (6th Clir, 1973). See also
Teamster~, 431 s at 30040 n.:!O (Ix]ection 705()) makes
clear that Title VIT imposes no requivement that a work
foree mirror the general population): Of. Swann v.
Charlotte Meclklewburyg Doard of Fducation, 402 TS 1,
17 (1971) (42 UN.C, 2000e-6 does not Hmit remedial power
of federal courts).

Any doubt about the power of the judiciary to award
prospective, race-conscions reliel was, even if then xtill
i doubt, confirmed by the legisfative history of the Kqual
[Smplovment Opportunity Aet of 1972, Publie 1. No. 92-

2610 That act substantially amended Title VI to pro-

vide, niter alia, for coverage of State and local emplovees
and for mereased duties and responsibilitiex to the Fqual
Employment  Opportunity Commission. See TLR. Rep.
Noo 9220850 reprinted e 1972 USD Code Cong, & Ad.
News 2137 However, daring debate in the Senate, Sen-
ator IKrvin proposed two amendments™ 1o the Senate ver-
* Amendnient No. 829 woub have provided that:
Nu department, agency, or officer of  the United  States
shall require an emplover to practice  diserimnination  in

(Footnote continued on following page)
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ston of the Touse billl While Senator Irvin complained of
the actions ol the Office of Federal Contract Compliance,
he also sought to prevent the EEOC in enforcing Title
VI from coutinuing to enter orders “requiring cmployers
to practice discriminationin reverse.” Subcommittee On
Labor 924 Cong., 24 Sesso reprivted in BEREOC Legis
lative II sturv ol the Iqual Fmployment Opportunity
Act of 2 (1972 Legislative Iistory™), at 1042 (1972

e m(l not believe that “vou can enforee laws against
dizerimination in employvient by commanding and requiring
diserimination in emplovment.™ 4. Senator Javits, leading
the opposition to Nenator Krvin's proposed amendements

pointed out that amendment No. 829 would necessarily hnnt
the power of @ court to issue race-conscious remedies, [d, at
1046, e stated that the amendr.ent “would deprive the
courtz of the opportunity to ovder affirmative action under
Title VIT of the type which they have sustained in order to
correet o history of unjust and illegal diserimination in cm-
plovment. ., " Tdat 1045, He then had two court decisions
printed in the record. In the second, United States v [ron-
workers Local s, 443 F2d 244 (9th Cir)). cert. denied, $04
US04 (1971), the Court of Appeals rejected an argument

(Footnote continuwed from preceding fage)

reverse by emploving persons of a particular race, or a
particular religion, or a particular national origin, or
particular sex in either fixed or variable numbers, pro-
portions, percentages., quotas, goals, or ranges,

Amendment No, 907 would have amended section 703075 to pro-
vide that: “[njothing contained in this title, [ivecutive Order
11216 or any other statute or cxecutive order” would require an
cmplover to grant preferential treatment. Subcommitiee On Labor,
0 Clr o 2 Sese., reprinted i LFEOC, Legistative History of the
Foual Fanployvment ()M)r)rtunily Act of 1972, at 1017, 16R1 1972
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that racc-conscious reliel was precluded by 7053()). The
Court also held that 706(g) contained no limit on a
court’s power to Issue allirmative veliel which it might
deem appropriate to eliminate the vestiges ol past dis-
erintination and to terminate diseriminatory practices. 443
F2d at 552-004. menator ISrvin's amendzzent Noo 829 was
defeated by a two-thirds majority. 1972 Legislative 1is-
tory, at 1074* Rather, the final version of 706(g) allirmed
the broad remedial powers ol the court upon a finding of
dizerimination by expressly stating that the court, i or-
dering affirmative action, could, in addition to enumerated
powers, order “any other equitable veliel ax the court decms
appropriate.”

Finally, in a report sulanitted by the Chairman of the
Senate Committee on Labor and Public Wellare on the
amended version of the louse bhill (ILIR. 1746), it was
stated (1972 Legislative History, at 1544) :

In any arca where the new law doex not address
itself, or in any area where @ specifie contrary
mtention ix not udicated, it was assumed that the
present ease law as developed by the courts would
continue to govern the applicability and construe-
tion of Title VIL.

The Government urges that this legislative history is
irrelevant to the scope of o court’s remedial power under
Title VL Firsty it urges that a law cannot bhe amended
or repealed exeept by another statute; we aoree with this

—

#Senator Drevin's osecond amenrdment, N, 907, was likewise
defeated by oo two-thirds vate of the Senate. 1972 Leoislative
- -
History, at 1716-17.
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self-evident proposition.  Iowever, the rejection of Scn-
ator lrvin's proposed amendments iz an indication ol
Congressional agreement that a federal court may property
apply race-conscious, prospective relie! under Title VIIL
See EEOC v, ATET, 556 F2d at 177 United States v, Inter-
nativnal Uwion of Elevator Constructors, D38 F2d at 1019-
200 See also Dalkle, £35 US at 303-54 n.2% (Brennan, White,
Marshall and Blackmun, J.J., concurring in part and dis-
senting in part). Cf. Runyon v MeCrary, 327 US 173, 174
5 (1976). Nor is this a case of relianee on “congressional
silence alone™ to show legislative adoption of judicial pre-
cedent.  See, ey., Boys Markets, Lieo v, Retail Clerks
[pdon, 3OS 17N 230, 241 (1970). Rather, we have spirited
debate elearly showing a rejection of the statutory mter-
pretation now tendered by petitioners and the Govern-
ment,

(3)

The decidions of this Court prior to Statts do not sup-
port the Government's and petitioners’ view ol a court’s
remedial powers under Title VIL Tte Government places
ereat weight on this Cowrt’s decisions in Fraiks v, Bow-
neae Transportation Co.o $24 US4 (1976, and Teain-
sters v, United Stales, 431 US 324 (1977). In Frawks, this
(fourt held that seetion 703(h) of Title VI, 42 U.S.C.
2000e-2(h), doex not preclude make-whole relief” in the
form of an award of retroactive seniority to those shown
to have heen vietims ol illegal diserimination, and that
cuch award 1s within the remedial powers of the District
Court =et out in secetion 706(g) of Title VI 424 'S at
TTT-T90 The Court did not have helore ity or Inany way
comment upon, the type of prospective, race-conseious re-
liel implicated in this case. Tlowever, the decizion, in dix-
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cussing the propriety of an award of retroactive seniority,
reconfirnwed  the broad remedial powers of the distriet
courts set out in section 7067 ¢). Id. at T63-66, 770,

Similavly iu Teamsters, this Court was concerned with
the cffecet of section 7050h), in that instance on liability,
and held that “an otherwize neutral, legithmate seniority
svstem doex not hecome unlawful under Title VI simply
hoecause 1t may perpetuate pre-Aet direrimination.”™ 431
Us at 5a5-06. While this Court then went on to diseuss
remedy, nothing in its diseussion indicatex that prospective
reliel under Title V1 s impermissible i it inures to the
benefit ol persons other than actual vietims, Rather, Tean-
sters deadt only with inde plual retroactive relief, However,
thiz Court recognized that classewide prospective and indivi-
dual retroactive relief required different showings in a
pattern or practice casc: prospective relief may be granted
upon a mere finding ot @ violation: individual. retroactive
relie) could be awarded only alfter a showing that the
claimant applied for a job durig the period ol dizerimi-
nation, or, because ol the diseriminatory practices, failed
to apply. [d. at S6l, B62, 5680 While coneerned with
retroactive reliel, this Court in Teamsters noted that the
foderal conrts have freely exercised their *hroad equitable
dizeretion to devise prospective rvelief™ to climinate dis-
eriminatory practices and their effeets, aud noted that
the prospective veliel in Teamsters liad heen incorporated
o consent decree,

Thix Court, while recogmzing that the make-whole
provizions ol Title VT are a central component of the
statutory schieme, sce Hbewarle Paper Cooxo Moodyy, 422
UN 405, 419421 (1975, and that the goal of Title VI

4

ix to assure that individuals he judged for emplovinent




41

purposex on their abilities rather than on membership
i a racial or other class, sce Los ddngeles Department of
Water and Power vo Hanlar t, 435 US 702, 708 (197%), has
made clear that Title VI is intended to “achieve equality
of employment opportunities and remove harriers that have
operated o the past to Tavor an identifiable group of
white employees over other emplovees™ Alhcmarle, 422
U at H7 (quoting Grigys v. Dulke Power Co., 401
UN 424, «L’f‘ 4" [19717). See also Seetion 707 of Title VLI,
42 U0 2000e-6 (Kgual Employment Opportunity (fom-
MISS1I0N may hz'mg civil action where any person is engaged
i pattern or praetice of resistance to rights secured by
Title VI and may request such velief as is necessary
to ensure full enjoyment ol sueh vights). Prospective
remedies are well within the power of the distriet courts,

and four members of this Court, including the author ()f‘
Stotts, have stated that under Title VI preferential
treatment may be required for those “likely dizadvantaged
by social dizerimination . . . even without a requirenient
of ... a case-by-case determingtion that those to be bene-
fitted =uffered from racial diserimination.”™  Balke, 435
US at 366 (Brennan, White, Marshall and Blackmuy, JJ.,
concurring in part and dissenting in part). The Courts of
Appeals have indicated  their approval ol prospective,
race-conscious remedies not limited  to proven  vietins
ol dizerimination. Sece, ey, Boston Chapter NoLLCL.,
Tie, v, Deeclier, S04 120 1017, 1026-29 (Ist Cir. 1974),
cert, denied, 321 175 910 (1970) s Jssociation Sgainst Dis-
crimination o Employmecnt, Tueo v City of Bridgeport,
047 FO2d 200, 232 (24 Civ. 1981, ety deined, 305 TS 9SS
YOSy United States v Iufervational Uvion of Flevator
Copstroetors, D35 124 1012, 101720 (34 Cir, 1976) 1 ( ]I/N)/Hl»
v. {Tnited Stafes Postal Serpice, 665 F200 482, 495-99 (4th
Cie, 1OSUye Udted States v, City of Clicago, 6631 )(l 1304

i
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(7th Cir. 1981) (en bane) s United States v, Irowworkers
Local s6, +4£3 24 o4& (Oth Cir. 1971), cert. denied, $04
US OS82 (1971) 2 United States v. Lee Way Motor Freight,
625 102d O1%, 94340 (10t Crre 1979). See also Thompson
oo Nawyer, 67S 240 207, 204 (10th Cir. 19%2)  (iuterim
goals approved) s United States v ity of dleacandria, 614
M 1358, 1363-66 (5th Cir. lf)h)) (conxent deerec). The
Courts of Appeals have upheld race-conscious remedies he-
ause, wuder appropriate circamstances, they may be nee-
exgary to put an end to the effeets of prior diseriminatory
practices, which ix the express purpose of a pattern or prac-
tice case. (' United States vo Intervational Brother-
hood of Electrical Workers, 425 1°2d (44, 14950 (6th Cir.
1970).

The higtory of petitioners” diserimination and avoidance
of court orders makes clear the necessity of the Fund.
Their response to the State Court finding of illegal
diserimination, and to the requiremoent that an objective
apprenticeship seleetion procedure be hmplemented, was
to use union funds to prepave friends and relatives of
union members for the apprenticeship eantrance exami-
nations (A 214). Rather than organize the predominantly
black blowpipe tvdustry, they issued permits to white
sister locals (A 214-15). Years later, petitioners were held
incontempt for, inter aliv, redueing the size ol their appren-
ticeship program to keep new members out, failing to carry
out a general publicity campaien to reeruit non-whites,
and failing to develop a comprehensive and reliable re-
porting system or file the reports erucial to evaluating
compliance with the very orders they repeatedly violated
(A 9-10, 151-57). The Fund ix, at this juneture, the least
that can be done to enxure that petitioners remedy the
effects of their dizerinnnation i a way that is meaninglul.
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The Fund meets  this Court's eriteria for race-
conzcious remedies, It s temporarvy, United Stecheorkers
of JDerica vo Webery 443 US 193, 208 (1979) ;. Fullilore
vo Nt ziieky 348 US 45,5100 513 (Powell, J. concurring)
(1950), and narrowly tailored to remedy the etfects of the
favoritisin shown by petitioners to relatives and friends,
their underutilization ol the apprenticeship program and
their failure to undertake the publicity campaign required
by RAAPO. Fudlilove, HSUS at 453 (Burger, (L)), 498,
D10, 513-14 (Powell, J.). Its imposition follows the failure
of numerous alternative remedies. Fullilove, 443 US at 510,
11 (Powell, J.). Perhaps moxt important, the Fund has no

negative nnpact on anvone. HWeber, $43 US 208 Regends
of the University of ((1/1/()/)12(( v, Balle, 435 US 265, SIS
n.o2 (Powell, J.) (1978). Morcover, petitioners are free to
provide identical serviees to whites and, to the extent that
this does not diminish the Fund’s effectiveness in achieving
its purposes, may use money from the Fund to do <o (A 76,
118).%

POINT II

The Fund Satisfies the Equal Protection Guarantee of
the Fifth Amendment Because it Is Necessary to the
Accomplishment of a Constitutionally Permissible and
Substantial Purpose.

The first 28 pages of this hriet are devoted to a detailed
account of 20 vears ol outrageously dizeriminatory con-
duet by petitioners. The purpose of the Fund is to elimin-
ate continuing  effects oi that diserimination awd open

*The Fund is supported by precedent. The statute approved by
this Court in [fullilore required grantees of federal funds and their
prime contractors o provide minority business onterprises withy
financial and technical assistance as needed. 448 17 48 481 1 1980,
See also Soutiern Hlinois Builders clssociation v, Ogilete, 471 F2d
630 (7th Cir. 1972).
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membership in Local 29 to non-whites. The history of this
litigation compels the conelusion that the Fund is essen-
tial to the accomplishment of that task, and thus is con-
stitutional.

(1)

This Court has tong recognized that courts are cm-
powerad to employ the full range of their traditional
powers ol equity in fashioning reme d iex to eradicate the
effects of identified diserimination aud that the use of
acial classifications toward that end may be necessary
and is constitutional. This principle was implicitly recog-
nized in Green v. Cor ty School Board of New Nent
County, 391 U 430 (19t ~), which held that a race-neutral
system ot pupil assignnent. adopted by the New Kent
County Sehool Board wore than ten vears after it was
ordered by this Court to cease maintenance of officially
segregated schools, was inadequate to meet the Board's
obligation to remedy segregation. This Court in Green
stressed that courts have “not merely the power but the
duty to render a decrvee which will o far as possible
eliminate the dizeriminatory effects of the past as well
as bar like diserimination in the future.” 301 TS at 43% v
(quoting Lowisiania v. United States, 350 US 145, 154
L1965]).

In United S’fafm- v. Montgomery County Board of Fdy-
cation, 395 US 225 (1969), this Court went further and
upheld the constitutionality ol race-hased remedies to elimi-
nate xeeregation among =chool faculty and stalf. In Hzmmz
v, Charlotte Mecklenburg Board of FEducation, 402 TN
16-31 (1971 ), thix Court again cave (’\I)ll( it expression to thu
companion prinieples that the task of a court in framing a
remedy tor intentional disevimination ix to “corrveet, hy a
halaneing of the individual and collective interests, the con-
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dition that offewds™ and that the use of fiexibls race-con-
selous measures to do 2o iz constitutional if “reasonable,
feasible and workable.™ 402 US at 16, 19, 20, 31. See also
MeDaniel v. Barresi, 402 US 59, 41 (1971) : North Caro-
line State Board of Education v. Swann, 402 US 43, 46
(1971).

Moving beyond the area of w=chool desegregation, this
Court again held race-consceious remedies for dixcrimina-
tion coustitutional when it approved New York State's right
to deliberately create or preserve hlack majorities in re-

pportioning voting distriets to . ensure compliance with
federal voting rights laws, even though the reapportion-
ment was voluntary and not a measure required to remedy
a constitutional or statutory violation. See United Jewist
Organizations of Williamsbury, Ine. v. Carcy, $30 U 144
(1977). And one vear later, in Regents of the University of
Californwe v, Bakle, 35 US 265, 320 (Powell, J.), 525, 355-
A Brennan, White, Marshall and Blackmun, JJ., concur-
ring iu part wud dissenting in part) (197%), five Justices of
this Court unequivocally held that a state medical school
may take race into consideration in its admissions program
when there has heen an appropriate determination that
particular minority groups have suffered diserimination
impairing their ability to compete for admission.

Most recently, in Fullilove v Nlutzniclk, 445 US 445,
48255 (Burger, CuJ., joined by White and Powell, JJ., 495,
496 n.1 (Powell, J.. concurring), 522 (Marshall. J., joined
by Brennan and Blackmun, J.J. concurring), 525 n.d
(Stewart, J.. dissenting)  (1979) this Court upheld the
constitutionality ol a federal statute establishing a racial
preference; the statute required, infer alia, that at least
tenn percent of federal funds for any local publie works
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project he awarded to construction companies owned or
operated by mewbers ol minority groups, The statute

rested on evidence of pervasive diserimination in the con-
struction trades, and was not a remedy for speeitie in-
stances ol identified dizerimination.

Coutrary to the assertions of petitioners and the Gov-
ernment, there 1= no support for the contention that race-
conscious remedies must inure to the benefit ot “identi-
flable™ vietims of dizerimination ift they arve to bhe consti-
tutional. See, e.g. Swen, 402 US at 16-315 Uwited Jewish
Organizations, 430 UN at 154657 Fullilove, 4485 US
8 The race-conscious reliel approved in these cases
hax not been hImited to providing retroactive, compen-
satory or restitutionary reliel to specifie individuals in-
jured by past acts of diserimination. Rather, the approved

Y

relief hax bheen designed to operate prospectively at a
svetemic level to dismantle formerly segregated systenns
and to en=ure integration. Such relief is indispensable in
ases xuell as this where petitioners’ dizeriminatory reputa-
tion hax deterred job applications Irom individuals “un-
willing to subjeet themselves to the humiliation of ex-
plicit and cevtain rejection.™ Tulervational Brothe rhood
of Teamsters v, United Statesg 331 US 324, 365 (1977).%

*In a parallel context. this (Court has sanctioned gendec-hased
~tate and Congressional measures enacted with the express pur-
pose of redressing general wocietal ills born of longstanding Jdis-
criminatory treatment. See, e, Califuno vo Hoebster, 430 Us 313
1977y Schlesinger v. Baliard, 419 Us 498 1975y KNalin v,
Shevin, 416 UX 351 1974,
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(2)

The Fund satisfies the striet level of serutiny utilized
by this Cowrt in analyzing cqual protection challenges to
race-conscions remedies: these remedies are “necessary™
to the accomplishment of a “constitutionally permissible
and “substantial™ purpose. Bakke, 435 TS at 500 (Powell,
J.)*

The purpose of the Fund—the eradication of the effects

{ petitioners” blatant diszeriminatory practices—has been
Ffound by this Court to be “constitutional™ and “substan-
tial” wnder equal protection analysis, Fullilove, 445 TN
at 476 (['hmrvr CJ.o jommed by White and Powell, JJJ.),
499, 197, J08 (Powell, J., couenrring), H42-43 (Stevens, J.,
dissenting), H28 (Stewart, J. dissenting)y; Dalle, 498 UN -
at 07 (Powell, J.): MeDaniel v, Barresi, 402 US at 41:
Weber, £45 1S at 202-04, 208,

And, as required by the Constitution, the Fund is neces

sary to provide nou-whites with the snpport that has for <o
long heen available only to the white relatives and tfriends of
Local 29 members because ol petitioners’ exelusionary

practice=.”* The record 1= replete with examples ol Loeal

*he appropriate analysis to apply m determining whether o
particular remedy satisfies constitutional standards remains an open
question in this Court. Sinee the Fund meets the wvadittionad strict
serutine standard, and exceeds all Tesser standards, there is no
need for the Courtto decide this issue.

*¥# The nteans scelected to remedy diserimimation must be narrowly
drawn, but need unot be the Teast restrictive means of  redress,
Fulliloze, HE U at 498, 3080 The chofee 1s a balaneing process
lefr, within appropriate constitutional or statutory limits, to o the
sotnd dizeretion of the trial court.”/d. at SUS (Powell, 1., concurring
cquoting Franks v Boweman Transportation Co. 424 US 747,
FUA 19760
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28% animosity toward non-whites and petitioners’ willing-
ness to violate State and federal court orders. There ix
no point in reiterating all of the taties used by petitioners
tn defeat the State and Distriet Courts” attempts to inte-
arate Local 290 Nor s there any dispute that the efforts
have thus far been unsuccessful. After almost 20 vears
under-court orders, ax of April 1982, Local 2% was still
KR9.2¢ white (A 9). The petitioners and the Government
would have thix Court believe that by simply removing
identificd harriers to non-white emplovment, Local 28 will
become an integrated union. The record in this caxe demon-
strates that thisx s not se. The lesson of Local 2N is that
it ix not enough to identit'y and remove obvious roadblocks
to non-white union membership because petitioners will
simply resort to diseriminatory measures which are not
expressly prohibited. The Fund ix erucial if Local 28 1s
to hecome an integrated union.
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CONCLUSION

The Judgment of the Court of Appeals Should Be
Affirmed Except that Portion of the Judgment Which
Upheld the 29.23% Goal. In Addition, the Court Should
Remand the Matter to the District Court for the Con-
sideration of Additional Sanections in View of the Egre-
gious Conduct of the Petitioners.
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