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Counsel for both parties

consented to filing of-the within brief.

INTEREST OF THE AMICUS CURIAE

National School Boards

Association (NSBA) is a nonprofit

federation of this nation's state school

boards associations,

Col umbi a

the District of

school board and the school

board of the Virgin Islands. Established

in 1940, NSBA is the only major

educational organization representing

school boards

membership i

education of

percent of th

and their members.

s responsible for

Its

the

more than ninety-five

is nation's public school

children.

School desegregation continues

one of the

country.

most pressing

NSBA submits

issues in this

this brief in the

belief that the issues presented in this

case must be decided so school districts

have

The

to be
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can be in a better position to address

continuing problem

isolation in the schools. In light of

today's economic climate, it is important

every child, regardless

color, or national

equal opportunities

of this country.

on yin, be provided

in the public schools

It is also imperative

that national rules be established

that the residents of all communities

throughout the nation can reel that the

school board in their community

subject to the same constitutional

standards as the boards in every

community.

STATEMENT OF THE CASE

Amicus

statement

incorporates

of the

by reference the

case in Petitioner's

brief herein.

FOR GRANTING THIS WRIT

I. The importance of advancing the
efforts of public

the of racial

that of race,

so

is

other

REASONS

desegregation schools
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compels
the
unit

nat
ary

this Court to
ure and
status.

clarify the law on
effect of achieving

II. Demographic
government action
Court's immediate
regarding unitari

changes
s neces
guidan

ness.

and
sitat
ce on

federal
e this
the issues

Demograph
hool distri
segregation

School di
arification
smissal of
ght of the

Justice
load.

ic c
cts
pla

stri
on

a de
U.S.

efforts

hanges may
to modify
ns.

require

cts need
the effect of a
segregation case
Department of

in

to reduce its case

urt has
issue o
ol syst
at the

an opport
f what con
em and the
same time.

unity to
sti tutes
effect

ARGUMENT

I. The importance of
desegregation efforts
compels this Court to
the nature and effect
unitary status.

There

advancing the
of public schools
clarify the law on
of achieving

are few matters of public

policy more important to every member of

a community than those involving

of its public schools.

A.
sc
de

B
c
d
1

1
i
i

III
res
uni
uni

0
t
t

This
ve th
ry sc
rines

1
a
a

Co
e
ho
s

a
of

the

d es e gr eg at ion
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Changes in student ass

enormously disruptive to

when motivated by reas

desegregation. The decis

school, for example, is

great care because it w

result in complaints

parents and faculty. Eve

community who have no

relationship with the sch

emotional on this issue

ignment can be

a community even

ons other than

ion to close one

always made with

iill undoubtedly

from students,

n members of the

current direct

ools become very

because of the

ties they feel to "their school ." Those

problems are multiplied manyfold when the

board reassigns students at a number of

schools for purposes of desegregation.

And, unlike the situation in the past, we

are now in an era where both white and

black parents may be lobbying the board

to return to neighborhood schools or, at

the least, urging the board to maintain

stability in student assignment.
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1n the case at bar, the court of

appeals rule

district is

(not merely

district cann

minority or m

that there

between ra

unconstitutio

decision, the
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using meth
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It is imperative

perceive that decisions of the local

school board and of the

are based

Currently,

relative

on the

there is

"law of the land."

no "law of the land"

to the question of when a

formerly

becomes

de jure segregated school system

"unitary."

This Court has ruled that state

mandated segregation viol ates

Constitution,

Education,

expanded

347 U.S. 483 (1954),

the

amendment to

coverage

include

and has

of the fourteenth

other forms of de

jure segregation. Keyes v. Denver School

District No. 1, 463 U.S. 189 (1973).

The Court has clarified the obligations

of school districts to remedy

of de jure segregation:

the effects

first, by

requiring school boards to take an active

role in the desegregation

federal courts

Brown

the

v. Board of

that the public c

process and not
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on student "freedom

choice," Gr

391 U.S. 4

Court has ru

desegregation o

Swann v. Ch

Education, 4

has c ar ifi

the process

U.S. 267 (

ruled that

statute sc

desegregate

Seattle Scho

(1982). Of

of the law

vari e

legal

devel

legal

ty

i

op

p

of

ssu

ed

ri n

3

e

w

ci

een v. County School Board,

30 (1968); and second, the

led on the various methods of

n including cross-town busing

arlotte-Mecklenburg Board of

02 U.S. 1 (1971). The Court

ed the role of the state in

.. 'illiken v. Bradley, 433

1977). The Court has also

a state cannot restrict by

hool district efforts to

voluntarily. Washington v.

ol Dist. No. 1, 458 U.S. 457

course, none of these areas

is simple and because of the

factual settings in which the

are presented, nuances have

ith regard to these major

ples.

But the issues presented

merely rely of

to the
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Court in this case are, indeed, new and

perhaps even more difficult than those of

the past. Desegregation decisions

among the most difficult

school boards must contend.

with which

Politically,

course a school board takes is

fraught w

important

ith controversy.

that all the played

Thus, it is

rs know the

rul es.

National

Association (NSBA) does not have a

posi ti on on the issues presented in this

case, and in the event this Court

to hear the

brief

case,

on the me

members are not

issues involved

in

of

every formerly

NSBA will not file a

riots. School board

one mind on the policy

in this

de jure

case but boards

school district

agree that they need to know the legal

parameters in which they are operating

order to work with their communities

in

to

are

any

The School Boards

agrees
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make and enforce effective student

assignment

School

segregated

policies.

boards in formerly de jure

school systems need to know

after their desegregation plans have been

implemented for a number of years, what

standards

releasing

the trial court should

them from further

to make changes

Must they

aspects of

before being

in system

be in compliance

the plan.

el igib

use in

obligations

operations.

e with all

for a specified

le for release

time

from

any obligations?

obligations

of unitary

continue

Do a district's

even after a finding

(once the causal connection

broken)?

There are public relations

to be gained by

"unitary," as well

benefits

a declaration

as the benefit

of

of

being released from the burden of

But undoubtedly

is

reporting requirements.
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the primary

"unitary"

reason that

status

over the administration

schools.

a district seeks

is to regain control

of its public

School districts need to know

the process for achieving

status and the effect of having

"unitary"

achieved

that status.

Undoubtedly a number of refinements

need to be made in the law regarding

first stage of desegregation,

stage leading

approval

i.e.,

up to and including

of the desegregation

most districts

desegregation

plan.

the

the

the

But

that have been under

plans

are now in the second

for a number of years

stage

this Court has not developed

for which

the major

legal principles.

Amicus

urgently

questions:

submits that d

need the answers

First, when does the

i stricts

to two

duty of

de jure segregated schoola formerly



- 12 -

district

imbalance

to actively

end?

remedy racial

That is the issue here.

The second question is when, if ever,

formerly

districts

student

regard

de jure segregated

regain

assignment

to the effect

desegregation plan?

the right

decisions

school

to make

without

on the court-ordered

That issue is

squarely presented in the case of Dowell

v. Board of Education of Oklahoma City

Public Schools, Independent School

District No. 89 890 F.2d 1483 (10th Cir.

1989), petition

U.S.L.W.

89-1080)

for cert. filed,

3469 (U.S. Jan. 3, 1990) (No.

in which Amicus has also filed

brief in support of

certiorari.

presented

the petition

That issue is also partially

here because the dispute

case did not arise until the school

board successfully sought

from the district court

a declaration

that it had

58

a

for

this

in

I
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iness" in the area

student assignment. The bo

that because it is unitary

assignment, it is free to p

neutral student assignment

provided its actions are not

the purpose of segregation.

argue that the board is not f

changes in student assignment

school system is not "unitary"

"Green" factors.

School boards

School system have

be

st

be

sc

as

di

st

di

l

fore them in m

udent assignment.

lieve that a sys

hools is the most

sign students to si

strict was foun

udent assignment,

strict is free to

ik

a

e the

di ffi

ard arg

in stud

ursue r

polici

taken

Pl ainti

ree to m

because

in all

DeKal

cult

b

c0

of

ues

ent

ace

es,

for

ffs

ake

the

six

County

nflict

aking decisions on

One set of parents

tem of neighborhood

appropriate way to

chools and, since the

i "unitary" as to

they argue that the

maintain a system of
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neighborhood school s. Another

parents as

continually

serts that the board must

make changes until the entire

system is "unitary,"

What Amicus seeks is stability.

the Court rules that school

that retain aspects

school system

of the

are obligate

If

districts

former dual

i to alter

student assignment schemes to remedy de

facto segregation, so be it.

then each school board knows

policy considerations

At least

that its

must be formulated

with this Court's standards in mind.

its obligation cannot be met through

retention of a neighborhood

school districts

plan, then

will have to seek other

ways to meet the challenges posed by

increasing minority populations.

other hand,

a school sys

if this Court determines t

stem can be held "unitary"

even absent

set of

If

the

On the

hat

in

student assignment,



- 15

unitariness

boards whose

to be "un

will know t

districts

(provided,

agrees tha

results in

As no

a school b

area is c

controversy

more diffi

Where the

operate wi

history h

works.

school

whole

reason

di

new

to

se

it

th

in ot

di stri

ary" i

at they

withou

of cou

t a de

this f

ted ear

oard m

9oing t

y. D

cult i

law is

thin th

as sho

Now th

stri cts

sets o

believe

c

1

a

e

f

c

e

w

at

If

Cher respects

cts have been

n student as

can now oper

t court

rse, that th

laration of

exibility.)

ier, whatever

kes in this

be the su

cision-making

the law is

lear and scho

confines of

n that dese

formerly s

are administ

personnel,

that some sta

school

declared

signment

ate their

oversight

is Court

"uni tary"

decision

sensitive

object of

is even

unclear.

o1 boards

the law,

gregation

segregated

tered by

there is

ability in

the law will lead to stability in

N
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desegregation efforts.

II. Demographic changes and government
actions necessitate this Court's
immediate guidance on the issues
regarding "unitariness."

A number of lower courts have

addressed the issue of

establish standards f

"unitariness" while

"unitariness" or a lack

without setting forth t

which the finding is ba

uniform finding by thes

acknowledgment that the S

not ruled on this issue.

Court has produced n

recognizing a unitary sc

Morgan v. Nucci, 531 F.2

Cir. 1987); "Although

produced no formula for

unitary school system.

Overton, 834 F.2d 1171,

unitary." Some

or determining

others find

of "unitariness"

he standards on

sed. The only

e courts is an

upreme Court has

"Although the

o formula for

hool system...."

d 313, 319 (1st

the Court has

recognizing a

... "; U.S. v.

1177 (5th Cir.
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"The Supreme Court has not,

however, announced

conditions a distr

observe in a forme

before declaring

[Citations omitted]

887 F.2d 1438, 14

This case is more

other cases rai

"unitariness" beca

does not wish to c

student assignmen

desegregation plan.

the right to assign

neutral basis.

But the DeKa

nature of a finding

at

ov

0

ec

ional

ernme

d

nt

i

reduce its

ause demog

lemma.

s recent

any

ict

rly

that

."

4

s

u

h

n

set

court

dual s

it

Pitts

list

jud

chool

is

v.

9

u

F

5 (11th Ci r.

straightforwar

ing the iss

se the school

range the neigh

system i

The board onl

students on

lb dilemma

of "unitar

Because

acti on

desegregation

raphic changes

of

in

i

t

a

n

h

a

s

e

e

t

case

are

of the

e must

system

nitary.

reeman,

1989).

d than

ue of

board

y

y

orhood

its

seeks

a race

to th

ss" is

federa

tempti n

load

al te

e

a

1

9

and

ring

1987);

n

9

t

b
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the complexion

school districts

a hard place."

of the schools, many

are "between a rock and

They must make decisions

now on whether to seek "unitary" status.

In order to do that, they must be

of the parameters the courts

looking

district

at in order to prove

is now "unitary,"

will be

that the

and they

know the effect of having achieved

status.

need
clarification as to the effect

eff

a segregation c
U.S. Department
orts to "close

cases in order to reduce
load.

In the Spring of 1988 the U.S.

Department of Justice announced that it

was planning to seek dismissal

than 200 school district desegregation

cases where the districts have fully

compl i ed

minimum

with court-ordered plans

of three years. Education

aware

must

that

A. School districts

dismissal of
light of the
Justice's

of a
ase in
of

down"
caseits

of more

for a

Week
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June 1, 1988, at 18-19. Representatives

of the De

Division

Admi ni str

process

Nathaniel

Opportuni

Rights D

From the

course,

the juris

board c

educati o

freed o

prepari n

plai nti f

interest

relieved

deciding

student

included

n

f

g

f

partment of Justice Civil Rights

of stated that the present

ati

of

ty

ivis

com

pre

dic

an

al

on pla to conti

"close down." Rem

Douglas, Chief, Edu

Litigation Section

ion, Department of

munity standpoint, i

ferable to be relie

tion of the court so

make decisions b

needs of all children

administrative

reports to the

s. Arguably, it

of the trial

from the duty

all manner of iss

assignment and

in the desegregat

tasks s

nue the

marks of

cati onal

, Civil

Justice.

t is, of

ved from

that the

ased on

n and be

u

court anc

is also i

courts t

of rout

ues relati

other ma

ion order.
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o be
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On the other hand, the process

achieving a court order dismissing the

declaring the district

"unitary," is expensive, can cause

community

disruptive

For these

devices,

anxiety and unrest and

of the educational

reasons,

many

can be

process.

left to their

districts might opt

remain under court order. But as long

as the Department

seek dismissals

of Justice

of these

continues to

cases, the

districts are left with the unenviable

al t e r n a t i ves

Department

opposing th

of either joining

in seeking

e Department's

with the

dismissal

action.

course is really no alternative

all because the district would have to

admit that it is not meeting

obligation

di scrimi nati on

to eliminate

"root and branch."

racial

Green

v. County School Bd., 391 U.S. at 438.

case and

of

own

to

latter

or

The

at

its

t
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refore, school districts a

Department of Justice, i

rification from this Court

ndards for determining when

omes "unitary."

nd, indeed,

itself need

as to the

a district

As part of the effort to "close

down" its caseload, the Reagan

Administration encouraged districts to

dismantle their plans and adopt

neighborhood student assignment plans.

Although DeKalb seeks to retain the

student assignment system in its

desegregation plan, a number of other

school districts seeks a declaration of

"unitariness" in order to change the

plan. The Reagan Administration dropped

some of the Justice Department

desegregation lawsuits begun in the

previous Administration and changed its

position in cases such as that involving

the validity of the Washington State

The

the

cIa

sta

bec
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statute which prohibited voluntary

for desegregation. This "kind of

dramatic,

resulted

high visibility leadership"

in both school officials

has

and

members of the public assuming that the

era of

desegregatio

busing

n is

and

over.

Racial Change & Desegregat

court-ordered

G. Orfield,

ion in Large

School Districts -- Trends through the

1986-1987 School Year, (NSBA Council of

Urban Boards of Education, July 1988) ,

(hereafter, Orfi el d Report).

It is unfair to the hundreds

districts

court-ordered

federal

believe

desegregation

government

that they

plans for the

to lead them to

can freely go into

court and be relieved of all obligations

to justify future student assignment

actions that have a segregative

if, indeed, this Court is going to rule

busing

school who

of

are under

effect

I.
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at some future time that school boards

are not free to take such action.

It is counterproductive to wait

until after the school district

reassigned its students -- with the

concomitant

action always

public unrest that such

causes -- to decide that

the action taken must be subjected

of scrutiny that the district

not be in a position to

whether

justified

such a degree

is not the poin

that districts are entit

of scrutiny is

t. The point is

led to know the

standards

B. Demographic
school districts
desegregation

NSBA recently

the members

c

plans.

conducte

of its Counc

Boards of Education

of the members

that comprise

(CUBE),

responded.

requi re

d a survey of

il of Urban

to which 74%

The districts

CUBE are our nation's

has

degree

to a

may

meet. Again,

now.

changes may
to modify
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districts, educating more

Lion children in America's

schools, 10% of the total p

schoo

asked

about

syste

non-w

two-t

of

su rve

Forty

deseg

l student enrol

the districts a

desegregation.

ms responding

hite students

hirds of all st

the fifty-two

yed never had a

districts are c

regation efforts

lm

n

ud

d

ur

went. The

umber of que

In the

to the s

accounted

ents. Only

school dis

segregation

gently invol

fifteen of

are operating under plans different from

those originally ordered. As

demographics change, school districts are

responding by seeking changes in court

orders or orders declaring the district

unitary. Others are waiting for

additional guidance from the courts.

However, school districts of this

4

la

fo

pu

rge

ur

bl i

St

mi

c

than

urban

ubli c

survey

sti ons

school

urvey,

for

three

tri cts

plan.

ved in

which
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size cannot rema in static.

as circumstances -- such

demographics

population i

-- change.

s decreasing a

The white

nd the

school enrollment st
are telling us about
profoundly multi-racial
that neither

atistics
a new,
soci

our politi
ety
cal

leaders, research community,
nor media have yet fully
recognized. Teachers and
school officials are dealing
with a society that has changed
dramatically s
our grandparents and that
contin u i
rapi dly.

Orfield

See Appendix

changes

largest

ince the time of

to change
is

very

Report, at 2.

for

in student

U.S. cities.

an analysis of

populations

Data in the Appendix

is derived from Orfield Report,

In absence of guidance from this

Court, boards make changes

and in

at their peril

some cases, fail to make changes

their peril. Given the intensity

feelings on the issue of

change

They must

as

racial

in 60

at 4-9.

at

of

community

v
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desegregate on,

school boards

it is unfair to force

to make policy

that affect the entire community without

better pictu

which they

decides to

assignment

of the legal

must operate.

make changes

framework in

If the board

in its student

plan after a finding of

"un i tai ness" in that part of the plan

opponents

deci sion

decision

point to the court of appeals

in the ca

in Oklahoma

se at bar and the

City, to argue that

the action

decides to

is illegal. If the board

retain its desegregation

and make changes

plan

to reduce racial

isolation, opponents point to Morgan v.

831 F.2d 313 (1st Cir. 1987) , in

which the First Circuit Court of Appeals

held that the district court cannot impose

own student assignment

Boston public schools if the system

status in student

decisions

a

Nucci ,

its plan on the

has

achieved "unitary"
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assignments. The court calls the

"question of what constitutes unitariness

'the central riddle of the law of school

desegregation.' ECitation omitted]" Id.

Unfortunately, when the law is

unclear, the debate centers on

prognostications as to what the Supreme

Court will or will not do rather than on

policy issues such as whether "white

flight" is the cause of racial isolation

in DeKalb County, Georgia, Oklahoma City,

anywhere

rease in

ement to

orities?

1 ak ret

uce that

ns exist

ial isol

rating un

opt for

el

the

the

If

urn

fl i

f

ati'

der

a d

se

wh

sub

the

to

ght

or

on?

or is it

ite birth

urbs by b

cause is

nei ghbo

? If no

reducing

If the

a neighor

i fferent

caused by a

rate or by a

oth whites and

white flight,

rhood schools

t, what other

the current

district is

hood plan

form of

, should

student

or

dec

mov

min

wil

red

mea

rac

ope

it
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in order to reduce

isolation

studied i

where t

settl ed.

federal

years th

be left

management

. All of t

n the commu

he basic 1

Citizen

government

at local sc

to these

nt d

desegregatio

a better

selected and

call in the

discuss these

eci s ions

of their

position

account

members

e i sues

these issues should be

nity in an environment

legal principles are

, courts, and the

have argued over the

hool districts should

elves to effect the

that result in

r schools. Who is

than the loca

able school board

of the community

that affect all

the

in

lly

to

to

of

the community? Who is in a better

position to organize citizen involvement

in developing alternative assignment

plans? Who is in a better position to

ensure that teachers and administrators

are trained to deal with the myriad

problems entailed in the development of an

n
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effective desegregation effort?

Most importantly, who better than the

school board is in a position

that the desegregation

to ensure

effort works and is

not merely

exercise?

handled vol

an agonizing

Desegregation

luntarily and

and futile

plans and plans

cooperatively,

with the full participation

school board, administrators,

of the local

teachers and

community leaders,

potent opportunity

are invested

of ensuring

with the

that the

community understands why the action is

being taken and is given reason to believe

that it has contributed to the plan and

stands to lose if the plan fails. A plan

developed with the cloud of probable

federal court intervention has much less

chance of working.

No single tradition in public
education is more deeply
rooted than local control over
the operation of schools;
local autonomy
thought essentia

has long been
l both to the
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maintenance
concern and
schools and
educational
control

of community
support for public
to quality of the

process...1 ocal
over the educational

process affords citizens
opportunity to participate
decision-making, permits
structuring of
to fit local
encourages e
innovation an
competition f
excellence.

Milliken

school

an
in

the
programs

needs, and
experimentation,
d a healthy
or

v. Bradley,

education

418 U.S.
717, 741-42 (1974).

Citizens in the school districts

which have been subject

orders

to desegregation

are urging their school boards to

play exactly what this Court has

indicated is their traditional

take control over the

l role and

educational

process. There also continues

demand by parents

schools.

support

to be

for neighborhood

This Court has indicated

for neighborhood schools.

things being equal , with no history of

discrimination,

a

some

"All

i t mi ght well be
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desirable

nearest th

28.

"equ

this

which

must

the

over

t

ei

The k

al." In

Court

h former

operate

dark as

student

0

r

assign

homes . "

ey

th

as

is

e a

to

b

det

senc

the

ly de jure

, school di

to who has

assignment

upils to

Swann, 402

?rmining w

e of guidan

parameter

segregated

stricts re

the final

deci si ons

schoo

U.S.

hat

ce f

un

syst

main

cont

board or the courts.

Amicus urges

these difficult i

boards need guidanc

cause needless har

process in those c

board is delaying

fear of reversal or

to be reversed afte

this Court

ssues now.

e and any c

m to the

communities

action be

is taking

r the acti

to tack

Scho

lelay cou

education

where t

cause of

action on

on has be

taken.

failures

affect

Unlike

to act

an enti

other cases, the a

in a desegregatio

re generation of

is

at

is

rom

der

ems

in

rol

the

le

ol

ld

al

he

a

ly

en

c

n

ts or

case

young

s

--
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people. They affect the entire community

and its view of the educational system.

III. This Court has an opportunity to
resolve the issue of what constitutes
unitary school system
effect of a declaration
same time.

a
and determine the
n of unitary at the

further submits that the

timing is right

intervention into

for this Court's

these issues for

another reason. Another desegregation

case is presently before the Court

petiti on for certiorari which raises the

issue of the effect of a declaration

unitariness. In the case of Board of

Education of Oklahoma

Schools, Independent School District No.

v. Dowell, the Court of Appeals

the Tenth Circuit

jure segregated

burden of proof t

held that a formerly

school district

o justify

de

has the

any changes in

the desegregation plan, even if the

had earlier been held to

Amicus

on a

of

89

Ci ty Public

for

district be

i.
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The questions of first, when

a district is unitary and

the district is then free

in the plan are very clos

"The elements of a violate

bear the burden of thei

conceptually distinct fro

but are its components

contrary assertion is

United States v. Overton

(5th Cir. 1987).

Since it is improbab

e will rais

when a dist

companion

laration of

appropriat

iew both

ficult to

o addressi

e both

rict be

issue 

"unitar

e time

issues.

address

ng the

i

r

l

the

come

of t

for

one

oth

second, whet

to make chan

ely intertwin

on and who m

proof are

unitary sta

; indeed,

di ssembl in

834 F.2d 1

e that a sin

threshold is

s "unitary"

he effect o

this would s

the Court

Since it

issue with

er, it may

her

ges

ed.

ust

not

tus

the

g."

176

gle

sue

and

f a

eem

to

is

out

be

easier for the

cas

of

the

dec

an

rev

dif

als

Cou rt to resolve both
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issues with the benefit of the arguments

of the parties to both cases.

IV. Conclusion

Amicus submits that because of the

Department of Justice's action in seeking

to dismiss numerous cases in their

desegregation case load and because of

the inconstancy of student demographics,

school districts need advice from this

Court on the second stage desegregation

issues relating to the nature and effect

of a declaration of "unitary" status.

Because desegregation activities are so

compelling, and because school districts

are being forced to make decisions even

in absence of guidance from this Court,

it can almost be said that the content of
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this Court's rulings on these issues is

less important than

rulings

the need for

to come now.

Respectfully

Gwendolyn H.
NSBA Deputy
Counsel
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NSBA Ge
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neral
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