
A

No. 89-1290

IN THE

OCTOBER TERM, 1990

ROBERT R. FREEMAN,

V.

et al.,
Petitioners,

WILLIE EUGENE PITTS, et al.,
Respondents.

On Writ of Certiorari to the
United States Court of Appeals

for the Eleventh Circuit

JOINT APPENDIX

(Volume I, pp. 1-430)

REx E. LIE *

CARTER G. PHILLIPS
MARK D. HoPsoN

SIDLEY & AUSTIN
1722 Eye Street, N.W.
Washington, D.C. 20006
(202) 429-4000

GARY M. SAMS
CHARLES L. WEATHERLY
J. STANLEY HAWKINS

WEEKES & CANDLER
One Decatur Town Center
Suite 300
Decatur, Georgia 30031
(404) 378-4300

Counsel for Petitioners

Dated: May -, 1991

CnRI'STorIIER A. HANSEN *
STEVEN R. SHAPIRO
JOHN A. POWELL

A VRICAN CIVIL LIBERTIES
UNION FOUNDATION

132 West 43 Street
New York, New York 10036
(212) 944-9800

MARCIA BOROWSKI
STANFORD, FAGAN & GIoLITO
1401 Peachtree Street, N.E.
Suite 238
Atlanta, Georgia 30309
(404) 897-1000

Counsel for Re pondents

* Counsel of Record

PETITION FOR CERTIORARI FILED FEBRUARY 12, 1990
CERTIORARI GRANTED FEBRUARY 19, 1991

11



w/

-4



TABLE OF CONTENTS

VOLUME I

Relevant Docket Entries
Complaint
Answer.
Order (5/12:69)
Order (11/3/76)
Order (1/23/77)
Order (4 '18 77)
Order (5 6,77)
Order (10/6:77)
Order (12127 77)
Order (5/23,78)
Order (916 78) .
Order (10 25/78)
Pitts v. Cherry, 598 F.2d 1005 (5th Cir. 1979)
Order (5/8/79)
Order (9,8 83)
Order (2 22 '84)
Order (7/11 84)
Pitts V. Freeman, 755 F.2d 1423 (11th Cir. 1985)
Order (10 31/85)
Order (11 7 86)
Order (6 130.
Order (8/11
Defendant's
Defendant's
Defendant's
Defendant's
Defendant's
Defendant's
Defendant's
Defendant's
Defendant's
Defendant's
Defendant's
Defendant's
Defendant's
Defendant's

88)
'88)
Exhibit 2
Exhibit 3
Exhibit 4
Exhibit 5
Exhibit 6
Exhibit 11
Exhibit 13
Exhibit 19
Exhibit 20
E xhibit 24 -- -- ---- - -- - ------ -- ---

Exhibit 25
Exhibit 32
Exhibit 41
Exhibit 60

Defendant's Exhibit 61--------- ------ ---..

Page

1
41
49
61
71
96
98

101
104
113
117
127
132
133
138
151
162
170
174
183
200
202
251
253
255
256
257
258
259
260
261
262
263
264
267
269
424
425



ii

TABLE OF CONTENTS-Continued

Defendant's Exhibit
Defendant's Exhibit
Defendant's Exhibit

73 .-
216
222

VOLUME II

Plaintiff's Exhibit 22
Plaintiff's Exhibit 23
Plaintiff's ExIibit 24.
Plaintiff's Exhibit 25
Plaintiff's Exhibit 26
Plaintiff's Exhibit 28
Plaintiff's Exhibit 32
Plaintiff's Exhibit 34
Plaintiff's Exhibit 40
Plaintiff's Exhibit 42
Plaintiff's Exhibit 44
Plaintiff's Exhibit 45
Plaintiff's Exhibit 47
Plaintiff's Exhibit 66
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's

Exhibit 94
Exhibit 96
Exhibit 97a
Exhibit 97b
Exhibit 97c
Exhibit 98a
Exhibit 98b
Exhibit 98c
Exhibit 99
Exhibit 10 -

Exhibit 101a

Exhibit 101b
Exhibit 102a
Exhibit 102b
Exhibit 103a
Exhibit 103b
Exhibit 104
Exhibit 105

Exhibit 106

Page

427
428
430

431
438
450
465
473
476
481
483
484
491
493
495
497
501
504
509
511
512
513
514
515
516
517
518
519
520
521
522
523
524
525
526
527

----------- -----------------------------

------------ ---------------- ------
-------------- ------------- -------------

---------- -------------- -------------------
-------------- -----------------------------

----------------------- --------------------------
----------- --------------



iii

TABLE OF CONTENTS-Continued

Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's
Plaintiff's

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

107a -- ... -----.- .--...--.-
107b -.-- .--- --.--
108a .. .. .- ....- - . - -... - . - .
108b --------- ...----
108c -... ---- ...- - .----
109a ---..---.-------
109b -...... - . -.- .....---
109c - ....... ----- -- .........-
110 ----- ..- ...... - .... --- --
111---....... ..-----------
113--------------....-
114 --. -------.-----..-
123a .-- __... --- ---
123b --.----- .-----
123c
123d -...-- .-- - __.---
124b .-.-------- ....-- .-

Plaintiff's Exhibit 124c ----------------------
Plaintiff's Exhibit 125.----.---------.--..--------
Plaintiff's Exhibit 128 ----.-..-.. .------
Testimony of Dr. David Armor

Trial Transcript, Vol. V, pp. 3143 ..-.......-...-
Opening Statement of Gary Sams

Trial Transcript, Vol. I, p. 7 ---- .......- .
Testimony of William Ferguson Simpson

T-ial Transcript, Vol. I, p. 147 --- .....-....--
Testimony of Franklin Dean Grant

Trial Transcript, Vol. I, p. 232 ...................--
Testimony of Bobby Nelson Stephens

Trial Transcript, Vol. II, pp. 32-33 -.---....-.--.
Testimony of Robert L. Tucker

Trial Transcript, Vol. II, pp. 65-69 -..-----
Testimony of Mary Durr

Trial Transcript, Vol. II, pp. 156-61 .--- ...
Testimony of Wayne Cohen Huey

Trial Transcript, Vol. III, p. 144 ---.---
Testimony of Ruel Morrison

Trial Transcript, Vol. III, pp. 199-202 ....-...--

Page

528
529
530
531
532
533
534
535
536
537
538
539
540
542
543
544
545
546
547
548

552

658

658

659

660

661

664

669

669



iv

TABLE OF CONTENTS-Continued
Page

Testimony of Ernest Lamar Hallford
Trial Transcript, Vol. III, pp. 217-18 . . . 672

Testimony of Vivian McMillan
Trial Transcript, Vol. IV, pp. 10-16 ------.---. 674

Testimony of Fannie H. Tartt
Trial Transcript, Vol. IV, pp. 173-76 .................. 679

Testimony of Dr. Bill Strain
Trial Transcript, Vol. V, pp. 175, 207-08, 212-15 . 682

Testimony of Dr. Robert Freeman
Trial Transcript, Vol. VI, pp. 61-62, 75-76, 131-33,

154-56 ... - -- - ........... 687
Testimony of Phil McGregor

Trial Transcript, Vol. VII, pp. 4-28 694
Testimony of Marcia Borowski

Trial Transcript, Vol. VII, pp. 83-84, 91, 93-96, 99-
103 . ---- -- .---------- ---. 711

Testimony of Lila Parker
Trial Transcript, Vol. VII, pp. 136-41 719

Testimony of Roger Mills
Trial Transcript, Vol. VII, pp. 190-94, 200-08 723

Testimony of Stephen Parker Cole
Trial Transcript, Vol. VIII, pp. 8-81 733

Testimony of Robert A. Dentler
Trial Transcript, Vol. IX, pp. 24-124
Trial Transcript, Vol. X, pp. 113-122 785

Testimony of Frances Pauley
Trial Transcript, Vol. X, pp. 147-51, 153 860

Testimony of Melvin Johnson
Trial Transcript, Vol. XI, pp. 35, 133-34, 137-44 864



DOCKET ENTRIES

DATE PROCEEDINGS

1968

July 5 Complaint filed. Summons issued & delivered to
U.S. Marshal.

11 Marshal's return of service executed as to DeKalb
Co. Brd. of Ed., Dr. Jas. H. Hinson, Jr., Jim Cherry,
Supt. Schools 7-9-68, filed.

29 ANSWER of Defendants, filed.

Sept. 27 Pltfs' motion for preliminary injunction, with
memo. in support filed.

Order that defts. show cause at 2:00 p.m., Oct. 10,
1968, why pltfs' motion for preliminary or perma-
nent injunction & for reasonable attys' fee should
not be granted & that defts. be served copies of
order forthwith, filed. Copy to counsel.

Oct. 2 Per NE, notice to counsel that above hearing has
been reset for Friday, October 11, 1968, at 3:00 P.M.

10 Affidavit of JIM CHERRY, filed.

Memorandum in opposition to pltfs' mot. for pre-
liminary or permanent injunction, filed.

11 Came on for hearing, but hour being late, court
stated would be set for later date.

22 Ct. reporter's stenotype notes filed.

28 Transcript of proceedings of 10-11-68, filed.

31 Per NE, set for further hearing on pits motion for
preliminary injunction on Thursday, November 14,
1968 at 2:00 P.M., counsel notified.

Nov. 8 Per NE, above hearing reset for Thursday, Decem-
ber 12, 1968 at 10:00 A.M., counsel notified.

Dec. 9 Per NE, above hearing reset for Friday, December
20, 1968 at 10:00 A.M., counsel notified.
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DATE PROCEEDINGS

1968

18 Per NE, taken off for above hearing, to be reset at
later date. Notice to counsel.

1969

Feb. 18 Per NE, set for hearing on plts. motion for pre-
liminary injunction on Tuesday, March 4, 1969, at
10:00 A.M., counsel notified.

25 Per NE, notice to counsel removing case from above
hearing, to be set at a later date. (request made by
counsel for continuance)

Mar. 7 Per NE, notice to counsel that case is set for hear-
ing on plts. petition for preliminary injunction on
Wednesday, April 9, 1969, at 2:00 P.M.

Apr. 9 HEARING on pltfs' pet. for preliminary injunction.
Defts. advised they had just recently adopted a plan
of desegration & et. directed they get copy of plan
to pltfs. by Mon., April 14, 1969, that pltrs. make
response by Monday, April 21, 1969, & then SUB-
MIT to ct. at that time for study. Case set for fur-
ther hearing on Mon., April 28, 1969, at 2:00 p.m.

10 Court reporter's steno notes of 4-10-69, filed.

21 Transcript of hearing on 4-9-69, filed.

22 SUBMITTED PER DOCKET ENTRY OF 4/9/69.

28 Defts' response to pltfs' objections, in form of letter,
with two attachments (memoranda), filed. To NE.

29 Further hearing had as cont'd. from 4-9-69. Court
took case under consideration.

May 20 Transcript of hearing on 4-30-69, filed. To NE.

21 Court reporter's steno notes, filed.
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DATE PROCEEDINGS

1969

May 27 Order directing Horace Bohannan, Acting Reg. Dir.
for Civil Rights, Dept. of Health, Education & Wel-
fare, Atlanta, Ga., to appear in this court as a wit-
ness on Wed., May 28, 1969 at 9:30 a.m., filed. Copy
delivered to U.S. Marshal. Copies to counsel.

28 HEARING HAD ON MOTION FOR INJUNC-
TION: Court took the case under consideration.

June 12 ORDER (allowing DeKalb School Authorities to
select one of the two alternatives to be adopted)
and JUDGMENT entered & filed. Court retains
jurisdiction. Copy to counsel.

17 Marshal's return of service on Order of Court exe-
cuted on 5-27-69 filed.

26 TRANSCRIPT of hearing 5-28-69, filed.

29 Steno notes of May 28, 1969, filed.

Oct. 13 Reports of defts. pursuant to order of 6-12-69 filed.

1970

July 21 Report of defts. pursuant to order of court, filed.

Sept. 28 Report of defts. pursuant to order of court, filed.

1971

July 14 Reports of defts. pursuant to order of 6-12-69, filed.

Aug. 20 Motion for Further relief by John D. Harper, filed.
(C to Mr. Candler Per JSW)

26 Response to appeal (above motion) by defts., filed.

Sept. 7 SUBMITTED ON MOTION FOR FURTHER RE-
LIEF BY JOHN D. HARPER.

Oct. 19 Deft's. response to section 5(c) of order dated
6-12-69, filed. To NE.
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DATE PROCEEDINGS

1971

27 Order filed dismissing the Appeal of John D. Harper.
Copy to counsel.

Nov. 24 John D. Harper's Notice of Appeal, filed. c. to coun-
sel/cert. c. to U.S.C.A. w /c of docket sheet.)

Dec. 2 John D. Harper's AMENDED NOTICE OF AP-
PEAL, filed. (Copy to counsel & U.S.C.A. w/copy
of docket sheet)

13 RECORD ON APPEAL TO U.S.C.A. via Reg. mail.
R.R. ACK. (Counsel advised)

1972

Feb. 10 Cert. Copy of Order of U.S.C.A. granting appellees'
motion to dismiss the appeal, filed. (copy to counsel,
2/10) File returned.

Mar. 16 Order of U.S.C.A. denying appellant's motion for
reconsideration of U.S.C.A. order dismissing the
appeal, filed. copy to counsel by Clk. of U.S.C.A.

June 29 Report of Pike County Public Schools, filed.

Report of Dekalb County Board of Education, filed.

28 Pltf's motion to consolidate actions with C.A. 16708,
to add parties deft. and for leave to file a supple-
mental and amended complaint, & proposed supple-
mental and amended complaint, filed. (Copy to each
judge)

July 5 ORDER (SOS) that pltf's motion to consolidate
actions, to add parties deft. & for leave to file a
supplemental & amended complaint are hereby
ALLOWED AND ORDERED FILED, subject to
objection, FURTHER ORDERED that the Marshal
of this Ct. serve all parties named as additional
parties defts. & not previously before this Ct. in the
original three principal actions sought to be con-
solidated herein, filed. (Copy to counsel and each
judge) Plt f's supplemental & amended complaint,
filed. (Cpy to)
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DATE PROCEEDINGS

1972

11 Summons issued on add'l party defts. & del. to U.S.
Marshal.

Order ext. time thru 7/21/72 for responding to the
Motion to consolidate, filed. (Copy to counsel &)

10 ANSWER of Atlanta School to Pltfs' amended com-
plaint, filed.

24 Response to motion to consolidate, filed.

21 Response of the Board of Education of Cobb County
to motion to consolidate actions, to add parties deft.
and for leave to file a suppl. and amended complaint,
filed.

31 Clayton County defts' response to supplemental and
amended complaint, filed.

Response of The Board of Education of Clayton
County to motion to consolidate actions, to add
parties deft. and for leave to file a supply. and
amended complaint, filed.

Aug. 22 Letter report of deft. with two maps & ltr. by pltf's
counsel advising there are no objections to the at-
tendance zone changes, filed.

Order approving deft's requested changes in at-
tendance areas for the DeKalb County School Sys-
tem and the changes may be invoked for the 1972-
73 school year, filed. Copy to counsel.

Sept. 12 Pltfs' Memorandum of Law, filed.

Nov. 17 ORDER by 3 judge panel that all proceedings are
stayed until further order of this court, except in-
sofar as a single-judge Ct. may remove stay for dis-
covery or other motions not relating to the request
for a 3 judge panel or the motion to dismiss on the
question of relief, filed. (c. counsel)
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DATE PROCEEDINGS

1972

ORDER that stay is lifted for following purposes
& conditions of discovery: (1) Defts. are to furnish
Pltfs. with following info for the school year of
1972-73 (2) such responses may be written form or
data maps & records (3) Defts. granted until 1/1/73
to respond in writing or until 12/1/72 to set date
for pltfs' counsel to inspect records during Dec.
(4) except as provided in 2, the motions for pro-
tective order of defts. are granted, stay is con't as
to all other discovery & motions until further or-
der, filed. (c. counsel)

Dec. 15 Pltfs' motion to vacate stay, with brief & Exh.
B, filed.

29 Response of The Cobb County School Board to
Courts' Order of 11/17/72, with Exh. A & B, filed.

1973

Jan. 3 ORDER by three judge panel filed DENYING the
motion to vacate the stay previously entered on
11 17/72. Copy to counsel.

9 Response of the Dekalb County School Board to
Court's order of 11-17-72, with exh. A&B filed.

June 28 Pltfs' motion to vacate stay, with brief & attachs.
filed. (Attachs. in C.A. 16708 only)

July 16 Three-Judge Order filed-directing parties to fele
briefs within 15 days as to whether the question as
amended still presents a three-judge question; after
such determination, the court as then constituted
will rule on the motion to vacate. (copy to counsel,
7/16)

18 Memo in support of defts' opposition to pltfs' mo-
tion to vacate stay & response of defts. Cook, et al
in opposition to pltfs. motion to vacate stay, filed.
Copy to each Judge.
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DATE PROCEEDINGS

1973

31 Supplemental brief of Cobb County Board of Edu-
cation, filed.

Brief of pltfs. in opposition to a 3 Judge Court,
filed.

Aug, 3 Plfts' second brief in opposition to motion for a
3 judge Court, filed. (c. judges)

24 Order directing that this case proceed simultane-
ously before a three judge panel of Bell, Smith &
Moye and as a single judge court before Judge
Smith; setting hearing for 9-26-73, at 10:00 A.M.,
& lifting stay until further order of this court, filed.
(Copy to Counsel & SM & JFE 8-24)

29 Plts' motion to shorten time for answering inter-
rogs., with interrogs & pltfs' motion to compel an-
swer, filed.

30 ORDER directing that above interrogs. be ans. by
9/10/73, filed. (c. counsel)

Sept. 5 Letter dtd. 8/22/73 from the lawv firm Weekes,
Candler & Sams, representing the Dekalb County
Board of Education, advising of the changes in six
zones re schools, filed.

10 Buford City Board of Education's Answers to In-
terrogs., filed. 16708

11 Alonzo A. Grim, Superintendent of Atlanta Public
Schools' answer to pltf's interrogs., filed.

12 Answers of Dekalb County Board of Education To
Pltf's Interrogs., filed. Copy to each judge.

14 Motion of Pltfs. Armour, et al requesting; Hon.
Griffin Bell To recuse himself from C.A. 16708,
filed.

Brief in support of above motion, filed.

ANS. to pltfs. interrogs. by deft. Cobb County
School Board, filed.
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DATE PROCEEDINGS

1973

17 Answers of The Board of Education of The City of
Decatur, Ga. to Pltfs' interrogs., filed.

Answer of Alonzo A. Grim, Superintendent of At-
lanta Public Schools to pltf's interrogs. #2, filed.

24 Pltfs' (Armour, et al) Proffer of Proof with attachs,
filed.

26 Pltfs. proffer, filed.

Response to proffer of proof by pltf. of Gwinnett
County Board of Education, filed.

HEARING Three Judge on court order dtd. 8/24/73.
Court granted Atty. Margie Hame to tender proffer
filed 9/24/73. Atty. Howard Moore filed proffer by
pltfs. in Nos. 6298, 12880, 11946. Court served
copies by courtroom Clk. Counsel Moore hand served
all counsel in courtroom. Court granted counsel
20 days to file response to proffer offered by pltf.
(10/17/73). Court granted counsel 20 days to file
response to court's questions relating to City-County
line sharing of Education (11/6/73).

Oct. 16 Transcript of proceedings had 9-26-73, filed. (In
16708)

Oct. 16 Response to the proffers of proof of the various
pltfs' by defts' The Itaca, Dekalb County, Cobb
County, City of Marietta, City of Buford and Clay-
ton County with attachments, filed. (In 16708)

17 SUBMITTED PURSUANT TO ENTRY OF 9-26-
73. (Did not send file)

23 Response of Atlanta Board of Education to Proffers
of Pltf., filed. (Dup. to NE)

Letter from law firm of Weekes, Candler & Sams
stating that report attached to same was in response
to an Order of the court, filed.
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DATE PROCEEDINGS

1973
24 RESPONSE of deft. Fulton County Board of Edu-

cation to proffers of plfts. Armour, et al, filed on
9/23/73 and 9/26/73 and to proffer of pltfs in
nos. 6298, 12880 and 11946 filed on 9/26/73, filed.

Nov. 5 Answers of Gwinnett County Board of Education
to questions propounded by the Court on 9/26/73,
with attachments, filed.

Answer to questions propounded by the Court by:
(1) The State Defts; (2) The DeKalb County
Defts; (3) The Clayton County Defts; (4) The
City of Marietta Defts; (5) The City of Atlanta
Defts, with appendix, filed. (In C.A. 16708)

6 Pltfs' responses to questions propounded by the
Court, filed.

Pltfs' proffer of proof (public housing), with Ap-
pendix A, filed.

SUBMITTED PURSUANT TO ENTRY OF 9 '26/73,
"QUESTIONS PROPOUNDED BY THE COURT".

7 Answer of Deft. Fulton Co. Board of Education of
quest. propounded by the Court with Exhibit A, B,
C, C-1, and C-2, filed. TO SOS (in 16708)

Answer of Deft. Cobb Co. Board of Education of
ques. propounded by the Court with Exhibits A and
B, filed. TO SOS (in 16708)

12 Answers of deft Buford City Board of Education
of Questions Propounded by the Court, filed. (In
16708)

14 Pltf's responses to questions propounded by the
court, filed. (in 16708)

Supplement to proffer of proof filed 9-24-73, by
pltfs', filed.

1974

July 31 Pltfs' Motion To Vacate Stay & For Hearing with
memorandum, filed.
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DATE PROCEEDINGS

1974

Aug. 22 SUBMITTED ON PLTF'S MOTION TO VACATE
STAY & FOR HEARING. (pretains to C.A. 16708
only)

Sept. 23 File returned from NE. Ruling forthcoming from
GBB

Oct. 3 Pltfs Motion For Leave To Withdraw Supplemental
and Amended Complaint, filed.

11 Pltfs' Motion To Amend Complaint, with Proposed
2nd Amendment To Complaint, filed.

23 ORDER (THREE JUDGE) GRANTING pltfs' mo-
tion to withdraw their previously filed motion to
consolidate, aid parties deft, supplemental and
amended complaint, w/o prejudice, filed. (Copy
Counsel 10/23)

30 Copies of Order filed 10/23/74, mailed to Philip F.
Interidge & Wm. Franklin Dykes High School PTA,
returned.

1975

July 31 Letter from the law firm of Weeks, Candler & Sams
with attachments in response of Court Order of
6-12-69, filed.

Sept. 8 Pltfs' motion for preliminary or permanent injunc-
tion with brief and attachments, filed. NE

Pltfs' motion for supplemental relief with brief,
filed. to NE

9 HEARING: On petition of several of the class as
to why their children cannot be transferred under
the M to M system within the school district. Court
verbally ruled that on the issue of M to M transfers,
the issue is not moot, and on the question of faculty,
the court took that matter under consideration.

Sept. 17 Steno notes of hearing had 9/9/75, filed.
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DATE PROCEEDINGS

1975

19 Pltfs' Motion For Preliminary Or Permanent In-
junction filed 9/8/75 returned from NE unsigned,
rec'd.

25 SUBMITTED TO NE ON PLTFS' MOTION FOR
PRELIMINARY OR PERMANENT INJUNC-
TION.

Oct. 30 Letter dtd 10/15 75, from Weekes, Candler & Sams,
with attachments, filed. (To NE 11/3)

1976

Jan. 12 Notice to withdraw as counsel of Howard Moore, Jr.
for pltfs', rec'd. (Advised to comply with Local
Rule 71.7)

Mar. 5 Motion To Waive Application Of Local Rule 71.7
& To Permit The Withdrawal Of Howard Moore,
Jr., & Elizabeth Rindskopf, As Counsel Of Record
For Pltfs', with brief, Exhibit A, Motion To With-
draw As Counsel, Affidavit, filed. (To NE 3/9)

15 ORDER filed GRANTING movants' request for
waiver of the notice requirements of Rule 71.7 &
GRANTING the request of Howard Moore, Jr. &
Elizabeth Rindskopf to withdraw as counsel of
record for pltfs. Copy to counsel.

16 Defts' brief in opposition to waiver of Local Rule
71.7, filed. To NE.

May 11 ORDER that defts' brief in opposition to waiver
of Local Rule 71.7 be treated as a motion to recon-
sider, DENYING same, filed. c.c.

ORDER that pltfs. submit within 20 days a memo-
randum outlining the remaining issues, etc. & defts.
have 10 days thereafter to submit a similar memo,
upon the requested memo & the 1975-76 HEW re-
port this case will be put in a position for resolution
of pending issues, filed. c.c. & c. to Regional Direc-
tor of HEW. ACK
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DATE PROCEEDINGS

1976

June 3 Pltfs' memo of issues remaining for Court resolu-
tion, filed.

15 SUBMITTED PER ORDER OF 5-11-76.

25 Defts. memo of issues to be resolved, filed. to NE

July 2 Letter dtd 6/14/76, with report showing number
of teachers to be employed in Dekalb School System
for Fall of 1976, filed. NE 7/8

14 Defts' report showing the expected number of stu-
dents per school for upcoming year, etc., filed. NE

Report from Dept. HEW re investigation of effect
of school zone changes in DeKalb County, filed. NE

16 ORDER by CAM APPROVING the request of atty.
Donald P. Edwards for leave of absence during
period of 7-19-76 thru 7-30-76, filed. c.c. NE

July 29 Notice to counsel setting for hearing on all pend-
ing matters on August 23, 1976 at 2:00 P.M.

Aug. 11 Deposition Subpoena To Produce Documents &
Things To William S. Adams, with acknowledgment
of service, filed. NE 8/12

Deposition Subpoena To Produce Documents &
Things To Joe Renfroe, filed. NE 81/12

16 Deft. DeKalb Co. Bd. of Education's motion to de-
termine whether action may be maintained as a
class action & to determine the status of the Movant-
pltfs. Monica Rocker, et al with brief, filed. NE

Deft. DeKalb Co. Bd. of Education's motion to
quash & motion for protective order with brief,
filed. NE

Defts. memo in opposition to pltfs' motions for sup-
plemental relief & for preliminary or permanent
injunction, filed. NE

Defts. objections to movant's request for produc-
tion of documents, filed. NE
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DATE PROCEEDINGS

1976

Aug. 18 ORDER by AJH for NE that pltf. shall proceed
with the taking of depositions of William Adams &
Joe Renfroe, DENYING the motion to quash the
taking of depositions; GRANTING the motion to
quash in reference to the production of documents
except that pltf. shall have the opportunity to ex-
amine the documents at a place designated by defts.
& may copy same at expense of pltfs., filed. c.c.

23 Depositions of JAMES J. RENFROE & WILLIAM
S. ADAMS, filed.

25 HEARING on pltf's motion for injunctive relief.
Court verbally denied defts. motion to dismiss.
Counsel to prepare order & submit for signature.
HEARING on question of Teacher ratio in the
School system. Court stated he would enter an
order in this matter.

26 HEARING cont: Court took up matter of M to M
transfers. Exhibits admitted.

30 HEARING cont: Continuation of M to M transfers
and on Teacher Placement & School District Lines.
Exhibits admitted.

31 HEARING cont: cont. on question of Teacher Place-
ment & school lines. Entire case taken under con-
sideration. Pltfs. have 3 days to file affidavits. Par-
ties have 10 days to submit briefs, 3 days to file
any response desired. SUBMIT at end of this time.
Court retained exhibits.

Sept. 2 SUBMITTED ON DEFT. DEKALB CO. BD.
EDUCATION'S MOTION TO DETERMINE
WHETHER ACTION MAY BE MAINTAINED AS
A CLASS ACTION & TO DETERMINE THE
STATUS OF THE MOVANT PLTFS. MONICA
ROCKER, ET AL
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DATE PROCEEDINGS

13 Deft's supplemental brief concerning boundary line
changes made in school attendance zones with
attachments, filed. NE

15 SUBMITTED PER ENTRY OF 8-31-76.

17 Steno notes of proceedings had starting with 8 25/
76, filed.

Oct. 8 Deft's objection to substitution of parties, filed. NE

14 Motion of Rebecca Henderson to Substitute Parties
w/brief and proposed order, filed (To NE 10/18 76)

29 SUBMITTED ON MOTION OF REBECCA HEN-
DERSON TO SUBSTITUTE PARTIES.

Nov. 3 Opinion allowing intervenors/to Intervene and Cer-
tifying Class Action Under Rule 23 (b) (2) and
ORDER as to M & M Program (See Order for
details, filed. (Copy to Counsel 11/03 76)

" ORDER Granting Motion of Rebecca Henderson to
be substituted as a pty pltf representing herself
and her minor children-Substituted Richard Hen-
derson oy Rebecca Henderson, filed. (Copy to Coun-
sel 11/3)

4 Affidavits for use in lieu of incourt testimony, filed.

Affidavit of Mrs. Richard Henderson, filed.

17 Pltfs' Motion to Alter or Amend Order w/brief,
Affidavit of Claude C. George, Jr. and Proposed
Order, filed.

24 Defts' Memorandum in opposition to Pltfs' Motion
to Alter and Amend Order of 11/03/76, filed.

Dec. 2 SUBMITTED ON PLTF'S MOTION TO ALTER
OR AMEND ORDER OF 11 03/76.

1977

Jan. 10 Pltfs' selection of members to the Bi-Racial Com-
mittee, filed. (TO NE)



DATE PROCEEDINGS

1977

Defts' Counsel (Gary M. Sams) letter to NE with
breakdown of students in DeKalb Schools by race
and by grade breakdown of teachers employed by
school and race, filed.

31 ORDER GRANTING pltfs' motion to amend order
of 11/03/76 to the extent enunciated in order, filed.
(Copy to Counsel 2/01/77)

Feb. 7 Defts' nomination of members to the Bi-Racial Com-
mittee, filed.

12 Deft's memorandum in opposition to certain named
individuals being

Feb. 25 Proposed stipulation ext. time thru 4/5,/77 for pltfs
to respond to defts Memorandum in Opposition to
certain named individuals being appointed to the
Bi-Racial Committee, rec'd. (To NE for his consi-
ration 2/28/77)

Mar. 3 Pltfs/Memorandum in response to Defts' objections
to Certain of pltfs' nominees to the Bi-Racial Com-
mittee, filed. To NE

4 Letter dtd 3/4/77, from Roger Mills re :bi-racial
committee, filed. (To Ne 3/7/77)

30 ORDER that ct designates the following people to
serve as members of the bi-racial committee which
shall oversee the operation of the county's M-To-M
program and shall review all proposed school zone
changes or school site purchases. (see order for

names) ; further defts shall designate a member of
its administrative staff to serve as an ex-officio mem-
ber and liaison between the school board and the
committee; defts to notify individuals listed so that
the committee may convene as soon as possible, filed.
(Copy to counsel 3/30/77)
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1977

Apr. 12 Letter from potential members of biracial commit-
tee, rec'd.

Defts' Motion to Alter or Amend Order of 3 29 /77
w/Brief, filed.

15 Pltfs' Response to defts' motion to Alter or Amend
order dated 3/29/77, filed.

SUBMITTED ON DEFTS' MOTION TO ALTER
OR AMEND ORDER OF 3/29/77.

18 ORDER DENYING defts' motion to alter or amend
the 3 29/77 order-ORDERING defts to convene a
meeting of the bi-racial committee by 4/26/77, filed.
(Copy to Counsel 4/18/77)

May 6 Letter from Committee requesting ex for M-To-M
applications, filed.

6 ORDER ext. M-to-M application through 5 31 77,
filed.

July 1 Pltfs' proposed order for Bi-Racial Committee
Guidelines, reed. (TO NE w/epy of dkt sheet for
his consideration 7/5/77)

Aug. 4 Pltf's motion for Award of Attorneys' Fees, Costs
& Expenses with brief, filed. (To NE)

Aug. 12 Deft's proposed Procedural Guidelines, filed.

Aug. 19 SUBMITTED ON PLTF'S MOTION FOR AWARD
OF ATTORNEY FEES

Aug. 18 Pltf's Supplemental motion for Award of Attorneys'
Fees, Cost & Expenses, with brief, filed. (NE)

Oct. 3 Pltf's Memorandum to the Court, filed. To NE

Oct. 3 HEARING: Cause came on for hearing on motion
of pltf. and the Bi-Racial committee to cause the
School Board not to put into effect the present plans
for movement of students in certain schools in the
District. Court took the matter under consideration.
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1977

Oct. 4 ORDER that the defts. shall have until 10110,77
to file their responses to pltf's motions for the award
of atty's fees, cost & expenses, filed. (Copy to coun-
sel)

Oct. 6 ORDER APPROVING the school board's proposed
zone changes, filed. (Copy to counsel)

Oct. 14 RESUBMITTED ON PLTF'S MOTION FOR
AWARD OF ATTORNEY FEES

Oct. 17 Deft's Memorandum in response to pitf's motion
for Award of Atty. Fees, Costs & Expenses, filed.
To NE

Oct. 26 Steno Notes of proceedings had 10/3/77

Oct. 26 Stipulation to ext. time thru 11/7/77 for plts. to
respond to deft: Memorandum in Response to pltfs'
motion for Attorney's Fees, with ORDER ALLOW-
ING, same, filed. (Copy to counsel) To NE

Oct. 26 Deft's ltr. in accordance with the 1969 Order, en-
closing a report showing the number of students,
broken down by class & race, of students in each
school, filed. To NE

Nov. 8 I'ltf's brief in reply to defts' Memorandum in oppo-
sition for an award of attys. Fees, Costs & Expense,
filed. To NE

Nov. 30 Deft's interrogs. & Request for Production of Docu-
ments, filed. To NE

Dec. 1 Deft's racial makeup of teachers in DeKalb School
System in accordance with order of 1969, filed.
To NE

Dec. 12 Pltf's motion for Protective Order with brief &
affidavit, filed. To NE

Dec. 16 Deft's motion to defer consideration with Memo-
randum, filed. To NE
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1977

Dec. 16 Pltf's addition response of to pltf's motion for Pro-
tective Order, filed. To NE

Dec. 27 ORDER AWARDING atty's fees and expenses to
pltfs in the amount of $12,000.00.

DENYING pltfs' motion for a protective order and
defts motion to defer, as MOOT, filed. (Copy to
counsel)

1978

Jan. 6 Pltf's motion to Clarify & Alter Order of 12/27/78
with brief, filed.

12 Letter dated 1-10-78 re: death of atty. Candler, filed.

Jan. 18 Deft's brief & response to pitf's motion to clarify
and Alter Order of 12/27/77, filed.

Jan. 23 SUBMITTED ON PLTF'S MOTION TO CLARIFY
& ALTER ORDER OF 12/27/77

Feb. 9 Movant Pltf., Ann Trippe Johnson's motion to inter-
vene as a pltf., with brief & motion for rule to show
cause for contempt, with brief, filed. To NE

Feb. 21 Movant Pltf., Ann Trippe Johnson's Amendment
to brief in support of motion to show cause why
defts should not be held in contempt., filed. To NE

Feb. 22 Pltf's response to motion to intervene & motion for
Rule to show cause for contempt, filed.

Feb. 23 SUBMITTED ON MOVANT-PLTF. ANN T.
JOHNSON'S MOTION TO INTERVENE AS
PLTF. & MOTION FOR RULE TO SHOW CAUSE
FOR CONTEMPT

Mar. 2 Stipulation ext. time thru 3/10/78 for pltf's to re-
spond to Movant Ann T. Johnson's motion to inter-
vene as pltf. & motion for rule to show cause for
contempt, with ORDER ALLOWING same, filed.
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1978

Mar. 13 Defts.' Response to Intervenor's Motion to show
cause for contempt and Motion to Intervene, with
affidavit, filed. TO NE

28 ORDER Awarding pltfs $13,465.00 in attorney's
fees plus expenses of $491.46 and Court Costs, filed.
(:ee order) epy to counsel. NE

Apr. 14 Pltfs' motion for supplemental relief with brief in
support of and exhibits, filed

Apr. 18 Deft's motion to allow defts. to Change Attendance
Zones with brief, filed. To NE

May 3 ORDER that issues (pltf's motion for supplemental
relief & deft's motion to change Attendance zones)
be more fully developed and a hearing on these mat-
ters will be held on 5 /15/78 at 10:00 o'clock a.m.,
Room 318, U.S. Courthouse, filed. (Copy to counsel)
To NE

May 10 ORDER GRANTING Ann T. Johnson's motion to
Intervene as pitf.; Hearing will be held on 5/15. 78
at 10:00 a.m., Room 318 (at which time ptf's Ann
T. Johnson's motion for rule to show cause for con-
tempt will also come before the court), filed. (Copy
to counsel) To NE

May 15 HEARING: Cause came on for hearing. Hearing
on question of closing Heritage School; Respondents
EXHIBITS NO'S 1 thru 8 ADMITTED; Ilearing
on addition to Flat Shoals School. Hearing on peti-
tion to intervene by Ann Tripp Johnson, and Martin
Chitwood counsel for Intervenor. After arguments,
the Court directed the School Board to pay the inter-
venor expenses for transp. to & from school and to
work out the matter for the future w out having
to file a petition of this kind in the Court. Ilearing
as to the Authority of the Bi-Racial Committee and
of the School Board. The Court stated that he would
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1978

pass an order in the very near future on all these
questions heard this date, except the matters of the
Intervenor and the authority of the Bi-Racial Com-
mittee, no ruling will be necessary in this regard.
(NE retained file.)

May 19 Steno notes of 5-15-78, filed.

May 23 ORDER DENYING pltf's motion for Supplemental
relief; GRANTING deft's motion to allow a change
of attendance zones; DENYING Intervenor's mo-
tion to hold defts in contempt, but defts. are
DIRECTED to compensate intervenor for the cost
of transporting her child to Meadowview after
5/15/78, filed. (Copy to counsel)

May 30 Deft's motion to Alter & Amend Order of 11/3/76
with brief, filed.

May 31 Transcript of proceedings had 5/15/78, filed.

June 2 Pltf's motion to Amend Judgment with brief, filed.

June 8 PItf's Supplement to brief in support of motion to
Amend, filed.

12 Steno notes of May 15, 1978 hearing, filed.

12 Pltfs' response to defts' motion to alter or amend
order of 11-3-76 with attachments, filed.

13 SUBMITTED ON DEFTS' MOTION TO ALTER
& AMEND ORDER OF 11-3-76.

June 22 Stipulation for ext. of time thru 6 26/78 for defts
to respond to pltf's motion to Amend Judgment with
ORDER ALLOWING same, filed. To NE

June 26 Deft's brief in response to pltf's motion to Amend
Judgment, filed. To NE
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1978

June 30 Deft's motion for ext. of time thru 7/11/78 to re-
spond to pltf's response, to defts' motion to Alter
or Amend Order of 11/3 /76, vith brief, with pro-
posed order, filed. To NE.

July 7 Stipulation for ext. of time for defts to respond to
pltf's response to defts' motion to Alter or Amend
order of 11/3/78, thru 6/30/78 with ORDER AL-
LOWGING same, filed. (Copy to counsel) To NE

July 7 Deft's documents showing the number of teachers
by school, grade & race, which DeKalb County Bd.
of Ed. anticipates will be employed for the fall Se-
mester, rec'd.

July 12 Deft's supplemental & responsive brief, relating to
motion filed by defts 5, 30/78, filed. To NE

July 14 SUBMITTED ON PLTF'S MOTION TO AMEND
JUDGMENT.

Aug. 2 Pltf's response to defts' Supplemental brief, filed.
To NE

Sept. 6 ORDER DENYING Pltfs' Motion to amend court's
order of May 23, 1978 and GRANTING in part and
DENYING in part Defts' Motion to alter of amend
court's Order of 11-3-76: DIRECTING defend-
ants w/in 10 days to advise all parents of special
education students in writing of option of M-to-. M
program, filed. cc 9-7-78.

Sept. 18 Pltfs MOTION to Alter Judgment, w /Brief, filed.

Sept. 28 Pltf's counsel, Donald P. Edward's petition for
Leave of absence from 10 /4/ 78 thru 10/20 78 with
proposed order, filed. (To NE for approval)

Oct. 3 Defts Brief in Opposition to Pltfs Motion to Alter
Judgment, filed.
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1978

5 SUBMITTED ON PLTFS MOTION TO ALTER
JUDGMENT.

2/ ORDER Granting Atty Donald P. Edwards request
for leave of absence, filed. (c to c).

26 ORDER Denying pltfs' motion to alter or amend
the court's order of Sept. 6, 1978, filled. (c to c)

Nov. 6 PLTFS' NOTICE OF APPEAL, filed. (fee & Bond
requested) cpy to Counsel & cert. epy of Notice &
Docket to U.S.C.A.

7 Letter dated Nov. 2, 1978 from Atty Gary M. Sams,
w/ copy of elementary school map and high school
map, filed. (placed loose in file)

15 Defts' Personnel report for the DeKalb County
School System, per order of 1969, filed

13,/ Stipulation waiving bond for costs on appeal, filed.
to NE for approval. (no action necessary)

Pltfs' Suggestion that Successors in Office be Sub-
stituted, w/ Proposed order, filed.

Pltfs' Designation of Portion of Record and State-
ment of issues on Appeal, filed.

Nov. 30 ORDER that James H. Hinson, Jr. has been duly
appointed as Superintendent and that John W.
Truelove, John I. Ramsey, Frank B. Jernigan, Joe
Willingham, George R. Fellows, David Williamson
& John E. Fletcher, Jr. are presently duly elected
members of the DeKalb County Board of Education
be substituted as defts in place of named defts, their
predecessors in said office, fld. cc

Dec. 8 RECORD ON APPEAL mailed to U.S.C.A., certi-
fied mail r.r.r. (Parties notified) ACK
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1979

Jan. 24 Defts' motn to alter & amend order, w brief, fid.

31 Stipulation to supplement recond on appeal, fled.

Feb. 05 SUBMITTED ON DEFTS' MOTION TO A LTER
& AMEND ORDER.

Feb. 08 Pltfs' response to Defs' motion with aflidard
Oscar Kirk, filed. NE

Mar. 7 SUPPLEMENTAL RECORD ON APPEAL, nId
to USCA ACK (ACK)

Mar. 08 Letter of Gary M. Sams re minutes of the ieeting
of the Bi-Racial Committee held on Feb. 5, 1979 with
copy of minutes, filed.

Apr. 12 Defts' motion to alter or amend Order dated March
29, 1977 with brief, filed.

18 Pltfs' response to defts' motn to replace Bi-Racial
committee member, fld.

05 HEARING: On defts motn to alter or amend order
of court as to M to M Transfers. Evidence by the
deft, witnesses sworn. Deft Movant exhibits #1
thru 16 ADMITTED (no #14). Evidence by the
pltf witnesses sworn pltf exhibits 1 thru 9 AD-
MITTED. Court took the matter under considera-
tion & allowed ensl one week to file briefs if they
desire.

May 9 ORDER DENYING part & GRANTING in part
defts. motion to alter or amend, and the deadline
for registration in the M-to-M program is ext. til
6-4-79 for this year only, filed. c.c.

Letter from Charles L. Weatherly dated 4-12-79,
filed.

Letter from Roger Mills dated 4-10-79, filed.

21 Roger Mills note of w/drawal as co-cnsl for pltfs,
rec'd. (Atty notified that he did not comply w; local
rule)
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1979

31 ORDER that defts' motn to alter or amend order of
3-29-77 is GRANTED & Mr. Mayweather is AP-
POINTED to the Bi-Racial Committee, fld. cc 6-1-79

Aug. 08 Certified copy from the USMC that the judgment of
the District Court is affirmed. It is further ordered
that the pltfs-appellants pay to the defts-appellees
the costs on appeal to be taxed by the Clerk of this
court, fld. cc

23 Transcript of proceding had on 4-5-79, fld.

Oct. 4 Steno notes of proceedings held 4-5-79, filed.

1980

May 22 Letter dated 5-16-80 to NE from Gary M. Sams
RE: Boundary line agreement.

July 11 REPORT of DeKalb County School System pur-
suant to order of June 1969. NE-Noted & retn'd

REPORT of Glen Haven Elementary School &
Rowland Elementary School pursuant to order of
June 1969. NE-Noted & retn'd

Aug. 20 LETTER from Judge Edenfield to Mr. Sams dated
Aug. 18, 1980 re: Redan Elementary or the New
Mainstreet SCHOOL, w/attachments.

Oct. 28 REPORT of Gary M. Sams, pursuant to order of
June 12, 1969. NE

LETTER dated Oct. 27, 1980 from Judge Edenfield
to Gary M. Sams re: Bi-Racial Committee REPORT
of Gary M. Sams re: DeKalb County School System.
NE

Nov. 13 ANNUAL REPORT of the Bi-Racial Committee.

1981

Jan. 8 ORDER transferring case from Judge Edenfield to
Judge O'Kelley. c.c. 1/20/71.



DATE PROCEEDINGS

1981

22 NOMINATIONS by Pltf to Biracial Committee &
RESPONSE to defts nominations w/attach.

1982

April 8 ORDER that the court wishes to hear from the
parties on the petition to increase the size of the
committee by two seats and to confer w/both sides
about the status of the case & the future course of
the committee. The Court will set a conference for
5/ / at 10:00 AM in chambers. The Court will
defer consideration of the two extra seats the com-
mittee until after that conference. cc & eod 4/9/82.

Aug. 18 Ptlf picked up Exhibits. pp

Oct. 26 Deft picked up Exhibits. pp

1983

May 5 MISC CONF: CT discussed with those present the
issue dealing with the cap put on the total number
of students to be accepted into Lakeside High School
via transfer under the majority to minority rule.
Also discussed the Friarcliff and Henderson Schools
being alternate schools. Also discussed adding to
replacements to fill the vacancies on the BiRacial
Committee

Jul. 22 REPORT TO COURT as to Change of attendance
Zones

Aug. 5 SUGGESTION for SUBSTITUTION of Parties w/
prop order by pltf

MOTION by pltf for prel inj and MOTION for
Supplemental Relief

Aug. 10 ORDER that Court will hold an evidentiary hearing
on pltfs Motion for prel inj at the first available date
c 8-I



PROCEEDINGS

1983

Aug. 25 NON-JURY TRIAL on pltfs motion for prel inj and
for additional relief: ORDER substituting party
defts Robert Freeman, Superintendent be substi-
tuted in place of James Hinson, Jr., that Lyman
Howard, Norma Travis, and Phil McGregor be sub--
stituted as deft DeKalf County Board of Education
members in place of John Truelove, Ray Jackson,
and Claiborne Powell, fLD: cc 8-31

Aug. 26 NON-JURY TRIAL CONT: EXHIBITS AD-
MITTED

Aug. 29 NON-JURY TRIAL CONT: Deft: BRIEF IN Op-
POSITION to pltfs Mot for prel inj and Mot for
supplemental relief, FLD;

Aug. 30 NON-JURY TRIAL COUNT:

Aug. 31 NON-JURY TRIAL COUNT: Ptfs. MEMORANDUM
of points and authorities on majority to minority
transfer provisions, FLD: CT made oral findings
into the record-written opinion will follow (exhibits
retained by CT, also file)

Sept. 8 MEMORANDUM OPINION that Court is compelled
to grant relief to the pltf ; CT confirms its oral order
of Aug. 31, 1983 Directing deft DeKalb County
School System to accept students on the M to M
waiting list for attendance at Lakeside up to Maxi-
mum enrollment of 1595 ce 9-8-83

Oct. 6 STENO NOTES of proceedings had Aug. 25, 1983
& Aug. 29, 1983.

Oct. 18 ORDER APPOINTING the following to Bei-Racial
Committee: Juanita Boranco, Cheryl Espy, Archie
Webber, and John C. Kap:aroff; Ct will appoint
additional members at a later date and will establish
terms for all members at that time. cc 10-19

DATE
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1983

Nov. 17 MOTION by Donald P. Edwards atty for pitf.s, for
leave of absence 12-9-83 thru 12-29-83 w proposed
order, attachment, (WOK for approval)

Dec. 27 SUBMITTED ON MO TION BY DONALD P. ED-
WARDS, ATTY F OR PLTFS, FOR LEAVE OF
ABSEINCE 12/9/83 thru 12/29/83

29 ORDER DENYINO motion by Donald P. Edwards,
atty for pltfs, for leave of absence 12i9 83 thru
12/29/83, c/c & EOD 12 30/83

1984

Jan. 11 (py of order of 1220/883 to Donald P. Edwards
ret'd, "unable to forward"

23 MOTION by HOLD for leave to Intervene, Memo-
randum, proposed compit (WCO)

24 MOTION by FOR to Intervene as a piltf, brief, pro-
posed complt (WCO)

30 MOTION bu HOL), Mo vant-Intervenor, for ex-
pedited hearing, memorandum (WCO)

.Jan. 31 HEARING: on pltfs' verbal motion for a continu-
ance of trial; Ct DENIED pltf's motion for a con-
tinuance; GRANTED the request of atty for HOLD
permission to participate in deposition of Roger
Mills to the limited extent to determine HOLD's
standing to intervene in the case, DENIED insofar
as it may have related to the merits of the case.

Feb. 1 NON-JURY TRIAL: on the merits as to the issues
relating to the Redan School District. (pltfs aban-
doned their request for relief as to the Knollwood
Sch) Ct. GRANTE) HOLD's motion for an ex-
pedited hearing; after hearing oral arguments on
HOLD': & FOR's motions to interven, ct DENIED
said motions at this time.
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1984

2 NON-JURY TRIAL CON'T: ptf's EXHIBITS AD-
MITTED

3 NON-JURY TRIAL CON'T: clefts' EXHIBITS AD-
MITTED

6 NON-JURY TRIAL CON'T: et adjourned until
2 10, 84 for oral argument

9 TRIAL BRIEF on behalf of defts

10 NON-JURY TRIAL CON'T: Ct made verbal find-
ings into the record denying relief requested by
pltfs as to the Redan School District. Written

- opinion to follow. Exhibits retained by the Ct.

22 ORDER ACCEPTING the resignation of Roger
Mills as a member of the Bi-Racial Committee, Ct
will not fill the vacancy and will not make any ap-
pointments to the Bi-Racial Committee until the
conclusion of the current school year, e c & EOD
3/1/84

22 MEMORANDUM OPINION: directing the clerk to
enter judgment in favor of defts and against pltfs ;
DENYING pltis' motion for preliminary injunction
on the Redan issue; prior to trial, counsel for pltfs
abandoned the portion of the motion dealing W
Knollwood Elementary School, therefore no ruling
required, c 'c & EOD 3 1 84 (pltf's exhibits, deft's
exhibits & joint exhibits in exh. Room

29 JUDGMENT ENTERED that the Ct finds in favor
of the pltfs as to issues related to Lakeside HiWh
School as setforth in this Ct's order filed 9 8 83
and that that Ct finds in favor of the defts as to the
issues setforth in the Ct's order of 2 22 84, c e &
EOD 3 1 84
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1984

Mar. 23 NOTICES OF APPEAL (two) by pltfs from Order
of 2/22/84 & Judgment of 2/29784; Pltfs appeal
from the judgment only as to those issues contai ned
in the order of 2/22/84, including the denial of the
disc requested -(fees & bond not paid), ltr to Mr.
Edwards requesting fees & bond, cert copy of dkt,
Notice Order & Judgment to USCA 3/26/84 ACK
USCA #84-8286

23 TRANSCRIPT of proceedings had 2/2/84

26 Cost bond on appeal by pltf

29 BILL OF COSTS w/brief & attachments by pltf in
the amt of $2,275.82, ce & eod 4 3/84

Apr. 3 COSTS TAXED in the amt of $2,275.82 for pltf, cc
& eod 4/3/84

9 MOTION by defts to review and disallow costs,
brief

12 SUBMITTED ON BILL OF COSTS OF PLTF AND
DEFTS' MOTION TO REVIEW AND DISALLOW
COSTS

12 Ltr from Donald Edwards, atty for pltf, designating
record to be sent ofn Appeal (notified atty that that
consent of other party was needed) (WCO)

18 WITHDRAWAL OF BILL OF COSTS by pitf w/
proposed (to WCO for approval)

18 WITHDRAWAL OF A DUPLICATE NOTICE OF
APPEAL by pItf w attachment (to WCO for ap-
proval)

21 ORDER GRANTING pltfs' withdrawal of Bill of
Costs, cc : eod 4,23/ 84

26 Ltr from Donald P. Ewards & Gary Sam:, dated
4 24 84, designating Supplemental record to in-
clude transcript of proceedings dated Fe b. 1, 2, 3, 6,
& 10, 1984, Order dated 10 5 77 and Order dated
5/,8/79 to be sent on Appeal
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1984

May 2 REQUEST by pltfs for transcripts re hearing on
2/1'85; 2 2 84; 2/3/84; 2/ 6/84; 2/10/84

30 MOTION of pltfs. for an award of fees and costs
w/brief & attchs.

June 12 BRIEF of deft. in opposition to pltf's mot. for costs
& atty's fees.

20 SUBMITTED ON MOTION OF PLFTS FOR
AWARD OF ATTY'S FEES & COSTS.

RECORD MAILED TO USCA 11 VIA CERT.
MAIL. (ACK) ACK

22 SUPPLEMENTAL MEMORANDUM by plans in
support of their motion for attys' fees & costs
(WCO)

July 3 ORDER APPOINTING the Bi-Racial Committee to
be constituted as follows: Juanita Boranco, Cheryl
Espy, Archie A. Webber, and John C. Kapsaroff to
serve on the Committee until 7, 1 85; and Jay B.
Goldman, the Rev. Jimmie L. Smith, Dr. Wytch
Stubbs, Judith A. O'Brien, and Bobbie K. Sanford
to serve on the Committee until 7/1/86, cc & eod
7/6/84

July 11 ORDER DENYING play's motion for atty's fees &
costs incurred in the "Lakeside High School" phase
of this action. copies served by jwe on 7 12/84

Aug. 10 NOTICE OF APPEAL by plas from Order of 7I11/
84 which denied plas' motion for atty fees & costs
(fees & bond pd) cert cpy of dkt, NOA, Order to
USCA & eod 8 13/84 82-8662

13 CERT SUPPLEMENTAL RECORD ON APPEAL
to USCA, consisting of I vol. by cert mail, rrr

21 EXHIBITS (D-13, D-19, D-18, D-20, D-1, D-3)
picked up by counsel for deft & Hand Carried to the
U.S.C.A., 11th Cir.
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1984

23 CONFERENCE: w/parties and the Bi-Racial Com-
mittee. Parties represented by Don Edwards, Gary
Sams & Charles Weatherly. Also, Dr. Robert Free-
man, Mr. Strain and Ms. Andrews were present. In
addition thereto Ms. Juanita Baranco, Ms. Cheryl
Espy, Mr. Archie A Webber, Mr. John C. Kapsaroff,
Jay B. Goldman, Rev. J. L. Smith, Dr. Wytch
Stubbs, Ms. Judith A. O'Brien & Bobbie K. San-
ford, constituting the Bi-Racial Committee as it now
exists, were present.

Oct. 1 MOTION by plfts for injunction pending appeal
proposed order

2 ORDER DENYING pltfs' motion for injunction
pending appeal, cc & eod 10 3/84

Nov. 8 STENO NOTES of proceeding had 8 23 /84

1985

Apr. 15 CERTIFIED COPY of judgment UScA AFFIRM-
ING decision of JSDC, and pltfs-appellants to apy
costs, w/OPINTON. (cc & eod 4-18-85)

23 CERTIFIED COPY of judgment from USCA (re
appeal dx84-8286) received, reversing & remanding
case to district court, w/opinion, bill of costs.

PROPOSED order making mandate of USCA the
judgment of district court. (to WCO)

29 ORDER making mandate of USCA the judgment
of district court. (cc & eod 4-30-85)

CERTIFIED COPY OF JUDGMENT FROM USCA
that judgment of District Court is REVERSED and
case is REMANDED to District Court for further
proceedings in accordance, with opinion of this
court, w/OPINION, BILL OF COSTS, & ORDER
that appellants' motion for award of atty's fees is
remanded to district court for consideration at the
conclusion of the litigation. (cc & eod 4-30-85)
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1985

July 3 CONFERENCE: Court directed counsel to file state-
ments of their respective positions as to hwat the
court is required to do, and to attach copies of their
briefs to 11th Circuit, no later that 7-12-85; clerk to
submit thereafter.

10 STENO NOTES of proceedings held before Judge
O'Kelley 5-5-83, 8-31-83, 10-14-83 and 1-30-84.

19 SUBMITTED PER INSTRUCTIONS OF COURT
AT CONFERENCE 7-3-85, RE STATEMENTS OF
POSITIONS.

Aug. 13 ORDER setting hearing for 8/23/85 @ 10:00 a.m.;
action shall be resubmitted after hearing. (copies
mail-ed by ct dep 8/13/85; eod 8/16/85)

Court retained orig. filed.

23 HEARING: plans to file briefs w/in 10 days; dfts
to reply (days allowed for reply not shown on min-
ute sheet) ; clerk to resubmit for ruling no later
than 9/16/85.

Court retained orig file.

Sept. 20 SUBMITTED PER INSTRUCTIONS OF COURT
AT HEARING 8 ,23/85.

Oct. 9 ORDER reappointing as member of the Bi-Racial
Committee Archie A. Webber; appointing new mem-
bers Elizabeth Hudson, Ralph Davis, Jr., Barbara
DeBardelaben and Johnny Jones, with their tierms
of office to run until July 1, 1987. (CC & eod
10/11/85)

31 ORDER that court DENIES plans' request to enjoin
implementation of defts' plan (cc & eod 10, 31 85)

JUDGMENT ENTERED in favor of dfts & against
plans, dfts to recover costs. (cc & eod 10 31 85)
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DATE PROCEEDINGS

1985

Nov. 21 EXHT. RETURN LETTERS mailed to counsel, rrr.
ack ack

Dec. 2 BILL OF COSTS against plas in amount of
$3751.30, by dfts. (counsel notified)

11 Dfts picked up exhts.

16 COSTS TAXED against pla in amount of $3751.30.
(cc & eod 12/18/85)

1986

Jan. 16 MOTION for final dismissal w/memo by dfts.

28 STIPULATION approved by clerk ext time thru
2/6/86 for plas to respond to dits' motion for final
dismissal. (cc & eod 1/29/86)

Feb. 4 Pla picked up all exhts.

7 RESPONSE of plans to motion for final dismissal.

20 SUBMITTED on DFTS MOTION FOR FINAL
DISMISAL.

27 ORDER granting plas request for 3 months in which
to conduct discovery; consideration of dfts motion
for final dismissal is deferred until after disc. &
the hearing which will be scheduled ; motion to be
resubmitted after hearing. (cc & eod 2/28 X86)

May 27 STIPULATION of parties for order ext time period
of disc, w/proposed roder. (to

30 ORDER ext disc thru 6/27/86. cc & eod 6 2 86

Jun. 05 MOTION of plans to submit addt'l interrogs to dfts
w/memo & attachments.

Jul. 15 MOTION of pla to Compel dfts to Answer plans third
set of interrogs
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DATE PROCEEDINGS

1986

16 STATUS TELE CONF: Ct scheduled a pretrial conf
for 9:30 Aug 8, 1986 & instructed counsel to be pre-
pared to address any disc disputes & other matters

30 RESPONSE of dfts to Motion to compel dfts to
answer plas 3rd interrogs

Aug. 11 SUBMITTED ON PLAS MOTION TO COMPEL

12 ORDER that disc will end Oct 31, 1986; parties to
submit a consolidated proposed pretrial order by
Nov 15, 198G; GRANTING plas mot to compel &
plas motion to subm additional interrogs cc 3-14

Sept.19 ORDER REAPPOINTING Jay B. Goldman & Ms
Bobbi Sanford to membership of Bi-racial Com-
mittee for DeKalb County School System; CT AP-
POINTS new members, Saran G. Cooper, Ronald D.
Phillips, Timothy J. Sweeney & Ralph W. Wright;
terms shall run until July 1, 1988 cc 9-29

Oct. 24 ORDER ext disc thru Nov 15, 1986; PTO due Dec.
2, 1986 cc 10-24

24 ORDER that Mrs. Sarah G. Looper is relieved from
serving on Bi-Racial committee due to a continuous
conflict with that meeting date cc 10-24

31 NOTICE OF TAKING DEPOSITION of Robert
Dentler

Nov. 5 IN CHAMBERS MISC CONF: Written order to
follow

7 ORDER ext disc only for purpose of allowing par-
ties to depose three experts: (1) Dr. Walberg (2)
Dr. Dantler (3) Dr. Cole; any disc matters other
than these must be concluded by Nov. 15, 1986; par-
ties to submit prop PTO one week before trial if
trial is held on currently scheduled date of Jan 20,
1987 (see order for details) cc 11-11
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DATE PROCEEDINGS

1986

12 NOTICE to take DEPOSITION of DR. JOHN
KICKLIGHTER by pla

17 REQUEST of pla for an ext of time to complete
disc and for resetting of daty for hearing on Motion
for Dismissal

17 NOTICE of appearance by Kathleen L. Wilde for
pla

17 Letter dated Nov 14 to WCO from plas re: termina-
tion of their lead atty

19 MOTION w/brief requesting permission to with-
draw as attorney of Record for plaintiffs by Attor-
ney Donald Edwards

21 HEARING on plas motions filed Nov 17, 1986; dfts
MEMORANDUM in opposition to plans motions of
Nov 17, 1986, FLD: written order to follow

26 MOTION ';y plas to require dfts to produce data
requested in plas 4th interrogs & for reconsidera-
tion of motion to ext disc & reschedule hearing date

Dec. 5 REPLY of dft to plas motion to require dfts to pro-
duce data in merged form & for reconsideration of
motion to extend disc & reschedule hearing date

10 REPLY BRIEF of pla in support of motions for
merger & Reconsideration

11 ORDER GRANTING atty Donald Edwards motion
to withdraw as atty for plas; GRANTING plas
request that the hearing date on dits motion for
final dismissal be rescheduled for April; DENYING
plas request for production of documents cc 12-15

1987

Jan. 2 NOTICE to take DEPOSITION of ROBERT DENT-
LER by dfts
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DATE PROCEEDINGS

1987

26 STENO NOTES of proceedings held on 2/1/84,
2/2/84, 2/3/84, 2/6/84, 2/10/84, 10/2/84 and
8/23/85.

Mar. 12 STIPULATION re: disc

27 IN CHAMBERS PRETRIAL CONF: CT will enter
pretrial order

31 ORDER re pretrial conf ; trial on pending motion
will take apprx 13 days beginning July, 1987; at-
tached are dfts proposed pretrial order & plas out-
line of the case. CT will consolidate these documents
to form pretrial order; The Ct approves these docu-
ments as consolidated as the pretrial order of the
Court, cc 4/7

Apr. 27 STENO NOTES of proceeding held on 10/23/86.

May 8 Case is set for trial on dfts Mot to Dismiss at 9:30
am July 6, 1987 (non-jury approx 2 weeks)

June 29 Letter dated June 26 from Kathleen L. Wilde to
LDT re substitute portions of PTO, ree'd

30 Letter dated June 29 from Gary M. Sams to LDT re
supplement to dfts PTO, reed

Jul. 1 MOTION of Amicus Curiae League of Women Vot-
ers of DeKalb County for leave to file brief

2 TRIAL BRIE' of pla in Opposition to dfts motion
to dismiss

6 NON-JURY TRIAL dft EXHIBITS ADMITTED

July 8 NON JURY TRIAL CONT: Verbal MOTION by
plans to exclude dfts exhibits 89-91, 105, 110-119
and 138 motion DENIED

9 NON JURY TRIAL CONT: plans EXHIBITS ad-
mitted
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DATE PROCEEDINGS

1987

6 PROPOSED findings of fact by dits'. (WCO)

PROPOSED conclusions of law on motion to di s-
miss by dfts' (WCO)

PROPOSED findings of fact and conclusions of law

by plas. (WCO)

7 non jury trial

13 NON-JUR Y TRIAL CONT:

14 NON-JURY TRIAL COINT:

15 NON-JURY TRIAL CONT:

16 NON-JURY TRIAL CONT:

20 NON-JURY TRIAL COUNT:

21 NON-JURY TRIAL CONT:

22 NON-JURY TRIAL CONT: CT allowed dfts 20
days after receipt of transcript to file post trial
brief; allowed plans 15 days receipt of dft: brief to
file a reply Clerk to submit

31 STENO NOTES of proceedings held on 07/13/87
and 07/16/87.

Jul. 24 MOTION by pla for supplemental relief w/brief

Aug. 10 RESPONSE of dfts to plans motion for supplemental
relief

24 SUBMITTED ON PLAS MOTION FOR SUPPLE-
MENTAL RELIEF

Sept. 4 ORDER DEFERING ruling on plans motion for
supplemental relief until CT rules on dfts notion

for final dismissal cc & eod 9/1 0

25 STENO NOTES of proceedings held on: 07,16 86,
08 '08 '86, 12 05 86, 11 21 86, 03 27 '87, 07 01 87,
07106%'87, 07 07'-08-09 87, 07 14 87, 07 15 87,
07 20-21-22,'87.
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DATE PROCEEDINGS

1987

Sept. 25 TRANSCRIPT of proceedings had July 9, 1987

Oct. 13 PROPOSED AMENDED FINDINGS OF FACT
by dft

13 POST TRIAL BRIEF of dfts in support of their
motion for a declaration of unitary status and for
final dismissal

Oct. 28 MOTION by pla to require dfts to file Junior High
plan

28 POST TRIAL BRIEF in opposition to dfts motion
for declaration of unitary status and final dismissal

Nov. 9 REPLY of dft to plas post trial br f in opposition
to motion for a declaration of unitary status and for
final dismissal

9 BRIEF of dft in response to plas motion to require
dfts to file Junior High Plan

16 SUBMITTED PER ENTRY of JULY 22 AND
PLAS MOTION TO REQUIRE DFTS TO FILE
JUNIOR HIGH PLAN

1988

Jan. 22 TRANSCRIPTS of proceedings of July 6, 7, 8, 9, 13,
14, 15, 16, 20, 21 & 22, 1987

June 30 ORDER that DCSS shall have option of implement-
ing a plan by 9/88 or 9/89 to achieve Singleton com-
pliance w/regard to both teacher & principal assign-
ments. DCSS shall file a report w/ct detailing the
plan. DCSS shall attempt to equalize per pupil ex-
penditures among types of schools during 88/89
school year. W/in 2 mos of end of that school year,
DCSS shall file report w /ct showing per pupil ex-
penditures. Dena Bi-Racial Committee is hereby
abolished. Ct DENIES motion of defts to dismiss.
Ct GRANTS IN PART pltf's motion for supply relief
& DENIES motion to require defts to file a Jr. High
Plan. Local counsel picked up copies. cc
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'DATE PROCEEDINGS

1988

Jul. 13 MOTION by pla for Reconsideration w brief in sup-
port

Aug. 1 RESPONSE of defts to pitf's motion for reconsider-
ation.

3 SUBMITTED ON PLTF'S MOTION FOR RECON-
SIDERATION.

11 ORDER DENYING pltf's motion for reconsidera-
tion. cc

29 MOTION of pltf for award of costs & atty's fees
w/brief.

Sept. 9 ORDER CERTIFYING order order of 6/30 88 for
interlocutory appeal. FURTHER ORDERED that
consideration of motion for attys' fees id deferred;
the deadline for submission of supplements to the
motion and response is suspended. cc

9 NOTICE OF A PPEAL by pltfs from order of 6 30/
88 & order of 8/11/88. Fees paid. cc Cert c dkt,
NOA, orders to USCA. 88-8687

Sept. 20 NOTICE OF APPEAL by defts from (portions of)
order of 9/9/88. No fees paid. cc Cert c dkt, NOA,
order to USCA. Ltr re fees sent. ACK by USCA
88-8687

28 APPEAL FEES paid re NOA of 9 20 88 by defts.
USCA notified 10/5 88 ack.

30 FORTHWITH LTR re 88-8687 from USCA.

Oct. 7 STENO NOTES of proceedings of 11 23 87 &
9/8/88.

21 JOINT MOTION to §esignate previous orders as
part of Record on Appeal w brief (to WCO for
approval)
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DATE PROCEEDINGS

1988

Oct. 24 Certified copy of order of USCA Granting petition
for permission to appeal pursuant to 28 USC
1291(b) w/cover ltr to counsel advising 2 separate
filing fees are required. They have docketed one
case as the main appeal and other as the cross-
appeal, but there is only one case number assigned to
both. 88-8775 cc

26 APPEAL FEES paid by defts re 88-8775 USCA
notified ACK

Nov. 1 ORDER GRANTING joint motion to designate pre-
vious order as part of the record on appeal. (Orders
of 6 12/69, 11 3/76 & 10/31/85 should be made
part of record on case and transmitted to USCA)
cc copy of this order & joint motion & brief of
10/24/88 to USCA (brief details which orders are
designated)

7 Letter, dated 11/4,/88 from J. Stanley Hawkins of
Weeks & Candler stating defts-appellees request
that all of the exhs accepted into evidence by ct
at hearing held from 7/6 thru 7/22/87 be included
in record transmitted to Ct of Appeals.

7 Fees paid by pltfs re 88-8775 USCA rec'd money and
forwarded it to us.

10 FORTHWITH ltr from USCA re 88-8775 & 88-8687

17 NOTICE OF APPEARANCE of atty Marcia W.
Borowski for pltfs.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

Civil Action No. 11946

WILLIE EUGC'ENE PITTS, a Minor, by his Mother and Next
Friend, Mis. ANNA MAE PITTs; VICTOR MARTIN, a
Minor, by his Father and Next Friend, ROBERT L.
MARTIN ; KELVIN, FELICIA, ALFRED, ORMA, and AL-
FREDIA HENDERSON, Minors, by their Father and Next
Friend, RICHARD HENDERSON; PATRICIA JOYCE REEV1,
a Minor, by her Mother and Next Friend, MRS. RosA LEE
REEVES; ANTHONY REED and CECILIA SEARCY, Minors,
by their Mother and Next Friend, MRS. JUANITA
SEARCY; NED and BECKY STONE, Minors, by their
Father and Next Friend, ALFRED E. STONE, JR.; JOY,
BRIDGET, and SANDRA BECKER, Minors, by their Father
and Next Friend, Louis E. BECKER; and all others
similarly s"ituatedl, v

Plantiffs,

JIM CHERRY, Superintendent of Schools, DeKalb County,
Georgia; Dj{. JAMES H. HINSON, JR., President, De-
Kalb Junior College; and DEKALB COUNTY BOARD OF

EDUCATION,

19efendan ts.

COMPLAINT

[Filed Jul. 5, 19681

1. The jurisdiction of this Court is invoked pursuant
to the provisions of Title 28, United States Code, Section
1343(3), this being a suit in equity authorized by law,
Title 42, United States Code, Section 1983, to be brought
to redress the deprivation under color of state statute,
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ordinance, regulation, custom or usage of rights, privi-
leges and immunities secured by the Constitution and
laws of the United States or by any act of Congress
providing for the equal rights of citizens. The rights here
sought to be protected are rights secured by the Thir-
teenth Amendment and by the equal protection clauses of
the Fourtenth Amendment of the Constitution of the
United States, Title 42, United States Code, Sections
1981 and 2000 (d), and Sections 80.4 and 181, et seq.,
45 Code of Federal Regulations, as revised.

2. This is a proceeding for a preliminary and perma-
nent injunction enjoining defendants from operating the
public school system of DeKalb County, Georgia on a
racially segregated basis.

3. This is a class action brought by the adult plaintiffs
for the minor plaintiffs on behalf of themselves and on
behalf of other adults and minors similarly situated, pur-
suant to the provisions of Rule 23 (b) (2) of the Federal
Rules of Civil Procedure. There are two classes of plain-
tiffs. Members of the first class are all adult Negro citi-
zens and their minor children, of the State of Georgia,
who reside in DeKalb County, Georgia. Members of the
second class are all adult white citizens and their minor
children, residing in DeKalb County, Georgia, who favor
integration of their schools. The minors are all eligible
to attend the public schools of DeKalb County, Georgia.
The members of both classes are all similarly affected by
the action of the defendants in maintaining and operat-
ing the public school system of DeKalb County, Georgia
on a racially segregated basis. The named plaintiffs ade-
quately represent the interests of each of their classes.

4. The adult plaintiffs in this case are all citizens of
the United States and of the State of Georgia, residing
in DeKalb County, Georgia. Each adult plaintiff is the
parent of one or more minor children who are eligible to
attend the public schools, under the control of the defend-
ants. Each minor plaintiff is likewise a citizen of the
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United States and of the State of Georgia, residing in
DeKalb County, Georgia.

5. All of the named plaintiffs are members of the
Negro race with the exception of the adult plaintiffs
ALFRED E. STONE, JR., and LOUIS E. BECKER, and
the children named of each. The race of these latter
adult and minor plaintiffs is white.

6. The minor plaintiffs attend the following grades
and schools within the system administered by the defend-
ants: WILLIE EUGENE PITTS, eighth grade, Cross
Keys High School; VICTOR MARTIN, tenth grade, Cross
Keys High School; KELVIN, FELICIA and ALFRED
HENDERSON, Rock Chapel elementary school; ORMA
and ALFREDIA HENDERSON, Lithonia High School;
PATRICIA JOYCE REEVES, fifth grade, Lynwood Park
elementary school; ANTHONY REED, ninth grade, Cross
Keys High School; CECELIA SEARCY, fifth grade, Jim
Cherry Elementary School; NED STONE, eight grade,
Druid Hills High School; BECKY STONE, Fernbank
Elementary School; JOY and SANDRA BECKER, elev-
enth grade, Druid Hills High School; and BRIDGET
BECKER, seventh grade, Fernbank Elementary School.

7. JIM CHERRY, DR. JAMES H. HINSON, JR.,
and the DEKALB COUNTY BOARD OF EDUCATION,
DeKalb County, Georgia, are the defendants named
herein. Defendant JIM CHERRY is the Superintendent
of the public schools of DeKalb County, Georgia, and is
the Chief Administrative Officer thereof. He holds office
pursuant to the laws of the State of Georgia, subject to
the authority and control of the DeKalb County Board of
Education. He is sued in both his official and individual
capacities. DR. JAMES H. HINSON, JR.. is the Presi-
dent of DeKalb Junior College, a public school under the
authority and control of the DeKalb County Board of
Education. He is the chief administrative officer thereof,
and is sued in both his official and individual capacities.
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8. The DeKalb County Board of Education exists pur-
suant to the Constitution of the State of Georgia, and the
laws of the State of Georgia, as a governmental agency
of the State of Georgia, charged with the governmental
function of establishing, maintaining and operating the
public schools system of DeKalb County, Georgia. The
public schools of DeKalb County, Georgia are under the
direct supervision and control of the defendants named
herein.

9. Defendant DEKALB COUNTY BOARD OF EDU-
CATION operates 77 elementary schools, 20 high schools,
and approximately 5 special schools in DeKalb County,
Georgia. There are approximately 74,930 students in the
system, with 3,754, or 5.6 per cent, being members of
the Negro race. There are approximately 3,459 full time
faculty members employed by the system with 198, or
5.8 percent, being members of the Negro race.

(a) Five of the elementary schools in the system are
attended solely by pupils of the Negro race. Forty-seven
of the elementary schools of the system are attended
solely by pupils of the white race. Sixteen elementary
schools in the system are attended by white pupils in ex-
cess of ninety percent. The remaining elementary schools
in the system are at least seventy-five per cent white.

(b) Two of the high schools in the system are attended
solely by pupils of the Negro race. Five of the high
schools in the system are attended solely by pupils of the
white race. Ten high schools in the system are at least
ninety-five per cent white. The remaining high schools
in the system are at least ninety per cent white.

(c) The faculty at thirty-seven of the elementary
schools in the system is all white. The faculty at thirty-
five of the elementary schools consists of one Negro and
the remainder whites. The faculty at the remaining five
schools, which are the schools with all Negro attendance,
consists variously of all Negroes, all but one Negro, and
all but two Negroes.
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(d) The faculty at seven of the high schools is all
white. The faculty at three high schools is all white with
the exception of one Negro each. The faculty at six high
schools is all white with the exception of two Negroes
each. The faculty at one high school is all white with
the exception of one Negro. The faculties at the remain-
ing two high schools, which have all Negro attendance, is
all Negro and all Negro with the exception of three
whites, respectively.

(e) The principals and administrative officers of each
school except the five all-Negro elementary schools and
the two all-Negro high schools are all white.

10. In the years since the decision in Brown v. Board
of Education of Topeka, defendants, while acting under
color of the laws of the State of Georgia, have failed to
effectuate an orderly transition to a unitary non-racial
school system and continue to maintain and operate the
public school system of De7alb County, Georgia on a
racially segregated basis. De nAants presently hold them-
selves out as operating the police school system of DeKalb
County, Georgia, on the br sis of a two-part attendance
plan. Zones are drawn for a+ dancee at each elementary
and high school, but pupils residing in any zone may
exercise a "freedom of choice" and transfer to any other
school within the system. The attendance zones in DeKalb
are drawn, or "gerrymandered," in such a way as to
ensure all Negro attendance at five elementary schools
and two high schools. White persons living within the
"Negro" attendance zones have exercised their "freedom
of choice" to avoid integration, and, as a result of both
the zones and the freedom with which minority whites
may transfer to schools in which whites are in the ma-
jority, the affirmative duty or burden of meaningfully
commencing and promptly completing the transition from
a dual school system is illegally shifted to Negro parents
and their children, or to white parents and their children
who favor integration. The reliance of the defendants

.1
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upon their "gerrymandered" zones and on their so-called
"freedom-of-choice" plan has resulted in the maintenance
of schools which are clearly identifiable as white or Negro.
Indeed, in past years, the defendants have actually fur-
nished bus transportation to those pupils who were trans-
ferring out of their attendance zones for the purpose of
avoiding integration.

11. Defendants are presently engaging or planning to
engage in the refurbishing and expansion of at least two
schools which are clearly identifiable as all-Negro schools.

12. Attendance at DeKalb Junior College, operated by
defendants presently includes 3,372 whites, 70 Negroes,
and 20 others. The faculty at said college consists of 117
whites, no Negroes, and one person of another race.

13. Negro pupils who attend integrated schools in the
DeKalb County system are subject to academic, disci-
plinary, and physical harassment by the white faculty
and students of said schools. As a result of such treat-
ment, Negro pupils attending said integrated schools are
frequently suspended and cannot, accordingly, fully bene-
fit from their integrated schooling.

14. The DeKalb County schools, on information and
belief, receive at least $2.3 million in funds from the
federal government, which is approximately eight per
cent of the budget of said schools. Defendants have not
yet submitted an acceptable "plan of compliance" with the
United States Department of Health, Education & Wel-
fare, as required by Title VI of the Civil Rights Act of
1964, and are in consequent danger of having said federal
monies terminated. Said termination would work a hard-
ship upon all the pupils of said County, and especially
upon the Negroes represented herein, who are less well
economically endowed than the white citizens of said
county. The white citizens are thus in a better position
to provide supplementary educational materials and/'or
tutoring for their children if the federal funds are cut off.
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15. The operation of the public school system of De-
Kalb County, Georgia, on a racially segregated basis, as
hereinabove set forth, deprives the minor plaintiffs and
other Negro or white students similarly situated of equal
educational opportunities in violation of rights secured
to them by the equal protection clauses of the Fourteenth
Amendment of the Constitution of the United States and
by Title 42, United States Code, Sections 1981 and 2000
(d). The denial of equal educational opportunities to the
minor Negro plaintiffs and others similarly sitaated im-
presses a badge of slavery and servitude upon them in
violation of the Thirteenth Amendment of the Constitu-
tion of the United States. The operation of the public
school system of DeKalb County, Georgia, on a racially
segregated basis consequently results in irreparable in-
jury to the minor plantiffs and other students similarly
situated. There is no complete, adequate or speedy remedy
at law to compensate the minor plaintiffs for the injury
which they are presently sustaining as a result of the
operation of the public school system of DeKalb County,
Georgia, on a racially segregated basis.

WHEREFORE, Plaintiffs pray:

1. That process may issue and be directed to each of
the said defendants, herein named, requiring them to
appear and answer this complaint;

2. That upon filing of this complaint, this Court 'will
advance this case on the docket and order a speedy hear-
ing thereof according to law;

3. That this Court will issue a preliminary injunction
pending final disposition of this case and a permanent
injunction upon the final determination of this cause en-
joining the defendants from operating the public school
system of DeKalb County, Georgia on a racially segre-
gated basis;

4. That the Court will ord the defendants to im-
mediately promulgate in every respect and detail the
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procedures the defendants will follow to promptly effec-
tuate the transition to a unitary nu'racial school sys-
tem and that, upon the basis of said plan, the defendants
be ordered to seek continuation of direct financial assis-
ance from the Office of Education of the United States
Department of Health, Education and Welfare; and

5. That this Court allow plaintiffs their costs herein,
including a reasonable attorney's fee, and grant such
further or additional relief as to the Court may appear
just and proper in the premises.

HowARD MOORE, JR.

PETER E. RINDSKOPF
3551 Hunter St., N.W.
Atlanta, Georgia 30314

JACK GREENBERG
CHARLES STEPHEN RALSTON
10 Columbus Circle
New York, New York

Attorneys for Plaintiffs
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IN THE
DISTRICT COURT OF THE UNITED STATES

FOR THE NORTHERN )DISTRICT OF GEORGIA
A'LANTA DIVISION

Caption Omitted in Printing)

ANSWER

Now come the Defendants, JIM CHERRY, Super-
intendlnt of 'S'chools of DeKalb County, Georgia, DR.
JAMES H. HINSON, JR., President of DeKalb Junior
College and' DIKA LP> COUNTY BOARD OF' EDUCA-
TION, and file this their Arsw er and respectfully show
to the Court :

1. Defendants admit the allegations in Paragraph one
(1) but deny the allegation that there i:s any d epriva-
tion of right<, privileges or immunities as alleged ; and
deny further that the Thirteenth Amen(iment to the Con-
stitution of the United States ha any applicability to
the Plaintiff;' Complaint as alleged.

2. Defendants admit the allegations in Paragraph two
(21.

3. Defendants admit the alley rations of Paragraph thr-ee
(3 ), except that they deny that the members of the
second class (white ci" iens and their mior children)
constitute a class as contemplated under Rule =23 of the
Federal Rules of Ci v1 P 'ocedure, and except further
that they deny that they are operating and m ai n
the public sch oho sy ste of DeK lb County, Georgia on
a racially segregated basi

4. Defendants admit the allegations of Paragraph four
4!e

5. Defenldants adImit the alle ations of Paragraph fiv
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6. In answering Paragraph six (6 1, these Defendants
say that there have been certain changes in the schools
aij(1me by the named children and for clarity set forth
below the correct school attended by each of said children.

(a) Willie i rie Pitts. It is admitted that this child
"ill attend the Cross Keys High School in the school

year 1968-69, but say that said child attended LynwrCood
Park Elementary School in the year 1967-68.

(b) Victor Martin. This allegation is admitted.

(c Keciri, Felicia and Alfred H(enders on. It is ad-
mitted that these children will attend the Rock Chapel
Elementary School in the school year 1968-69, but say
that all of s'aid children attended Bruce Elementary
School in the year 1967-68.

(d Orma and Alfreda fHenderson. It is admitted
that said children will attend Lithonia High School in
the year 1968-69, but say that said children attendent
Bruce High School and Bruce Elementary School in the
year 1967-68.

(e i Ptricia Joycec Reees. This allegation is admit-t d.

'f An tlony Ieel. This allegation is admitted.

(g i Cc cila Scarje. Ths allegation is admitted.

h i Ned Stww. No such student is listed as alleged.

However, the school records show that there is an Al-
fre d Edw ard Stone, III, w ho attended Fernban k Ele-
mentarv School in the year 1967-68 and will attend
Druid Hills High School in the year 1968-69.

(ii Beckiy Stooe. This allegation is admitted.

i Joy and Saapra Becker. This allegation is ad-
mitted.

ck Bridgt BeIcker. This allegation is admitted.

7. Defenda nts admit the alle ations in Paragraph
Seven (7 as alleged, except Defendants deny that the
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DeKalb County Board of Ed ucation is a party which (tnn

h e sued and, under Rule .9 a of the Federal Rules of
Civil Procedure, Defendants specifically deny that raid

Board is a proper party to this Complaint. Under Rule
17(b) of the Federal Rules of Civili Procedure, the ca-

p aCity of said IoarLd to u(, must he "determined by the
law" of Georgia. The Supreme Court of Georgia hay, in

many instances, held that the several boards of education
in the State, as such, can neither sue nor be sued. A few
of the many decisions articulated by the Supreme Court
of Georgia are as follows:

JRoard of Edolion of Chandlr County, (t a/., V.

South MAN io, t1°, 4 < 1 G.1

Smit ft, et al. VS. M ayjn r(, e al., 21; Ga. 764 (79).

Morm, tana V,. Board of Ediufalti of Ri(ciond Couidy,
2 a Ga. 48 (49).

8. Defendants admit the alleg nations of Paragrraph
(8).

9. Ans,-wer ing Paragraph nine (9u, these Defrndant

admit that there are 77 elements ry schools Operated by
the DeKalb County Board of Education and 20 high
schools, but deny that approximately five 7 spe cial
schools are operated and say that said Board op rates
nine (9) special school: for home instruction, trainable
mentally retarded child e and emotionally distb eid
children, and that in addition, said Board of Etducation
operates special education classes in 24 of the schools
exclusively for the educable mentally retarded children,
children with impaired hearing, em otionally distrb e1
children, children with visual impairments and children
with specific learning disabilities. Defendants say that
at the end of the ninth n onth of the 1967-68 yea r,
there were 74,741 on the active roll in gr.areK one throu gh
twelve, and admit the allegation that there were ,75 4 1
or 5.6W of said students of the Ne ro race. Defendants
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say that for the 1967-68 year approximately 36% of this
5.6%, were enrolled in schools with predominately white
students. Defendants admit that there were 3459 full
time faculty members employed by the System, but say
that there were 204 Negro faculty members employed
by the System in the school year 1967-68, which repre-
sents 5.891% of the total faculty who were members of
the Negro race.

Defendants say further in this connection that during
the school year 1967-68, approximately 36r( of this
5.6% of Negro students were enrolled in schools with
predominately white students and that under the plans
and procedures which have already been intiated through-
out the System by the beginning of the school year 1969-
70, between 50 and 60% of this 5.6 % total Negro en-
rollment is expected to be in schools with predominately
white students.

Further in this respect, these Defendants say that at
the close of the 1967-68 school year, there were approxi-
mately 150 faculty members teaching across racial lines
both whites and Negroes transferred to or from schools
that were either predominately white or predominating
Negro; that this matter has been specifically discus sed
in conferences with the Department of Health, Educa-
tion, and Welfare, and that said Department has indi-
cated that by the beginning of the school year 1969-70,
there should be approximately 200 such faculty members
teaching across racial lines. Plans and work have al-
ready been put into effect in said School System to ef-
fectuate this and by the beginning of the school year
1969-70, faculty members teaching across racial lines
will exceed 200.

(a) Defendants admit the alley nations of this Para-
graph.

(b, Defendants admit that during the school year
1967-CS there were two high schools attended solely by
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Street High School and the Ham ilton High School. But
Defo ndants say that althou h this allegation was true
with respect to the 1967-68 school year, the Bruce Street
High School has now been closed and only one high school
in the System (Hamilton High School) will be attended
solely by pupils of the Negro race.

The students formerly attending the close(] Bruce
Street High School have been distributed as follows:
Approximately 269 will go to the Lithonia High School
and approximately 20 will attend the Stone Mountain
High. School. Both the Lithonia High School and the Stno
Mountain High School are attended by predominantly
white students. No faculty member formerly teaching at
the closed Bruce Street School will be terminated but all
will he retained as teachers in the System. With respect
to the Hamilton High School, the one remaining high
school attended hy Negro students, an offieil of the Ad-
ministrative Staff of the system has been assigned to
constantly work in the geographical area for the purpose
of seeuring attendance in this school by as many white
pupils as is possible. Defendants say further that during
the school year 1967-6,, the faculty of the said Hamilton
High School was dese re ated, and plans have already
been instituted ; reby at the beginning of the 1969-70
school year, the -ulty will have a ratio of approximately
60% to 40%. Defendants admit the remaining allega-
tions of said Paragraph.

(c) Defendants admit the allegations of this Pcara-
graph except that they deny the allegation that the facul-
ties at five (5) schools, which are the schools with all
Negro attendance, consist variously of all Negro, all but
one Negro, and all but two Negroes and say that all
schools with predominately Negro attendance have facul-
ties as follows:

(1) Brucv St'rct Fmcin ary School. 22 Negro faculty
members and no white faculty members for a total of 22.
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With respect to this school, these Defendants say further
that although these allegations are true with respect to
the 1967-68 school year, they are not true with respect
to the 1968-69 school year. The DeKalb County Board of
Education has committed itself to further faculty de-
segregation and says that steps have already been initi-
ated to fully meet the requirements in this respect during
the year 1968-69.

(2, Cou nty Lie school. 9 Negro faculty members and
three (3) white faculty members for a total of twelve
(121.

(3) Robert Shaw School. 28 Negro faculty members
and five (5) white faculty members for a total of 33.

(4) Lyn wood Park School. 18 Negro faculty members
and one (1) white faculty member for a total of 19.

(5) Victoria Simmons School. 3 Negro faculty mem-
bers and two (21 white faculty members for a total of
eleven (11).

(d) In answering Paragraph 9 (d , these Defendants
deny that there are seven (71 high schools of all white
students and say that during the 1967-68 school year,
there were only five (5) high schools out of a total of
twenty 20) in the System which had all white students.
The remaining allegations of said paragraph are ad-
mitted.

(e) The allegations of said Paragraph are admitted as
alleged but in answer further to said paragraph, Defend-
ants say that there are six (6' regular full-time Negro
Administrative Staff employees working in the Adminis-
trative Offices of the System. This number w ill be in-
creased during the school year 1968-69. As a matter of
fact, negotiations are now under way for one additional
such employee. Defendants say further that there are
eight (8) regular full-time Negro administrative em-
ployees working in the DeKalb Junior College under the
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Work Study and Students' Assistance Program. In addi-
tion to these, Defendants say that there are 212 part-time
Negro Administrative Staff employees working under the
Neighborhood Youth Corps. These Adninistrative Staff
employees are assigned to various units of administration
depending upon their skills. Typical of such units are
secretaries, clerks, typists, Fernbank Science Center, ele-
mentary and high schools, nurses ailes and nursery
aides, etc. The above specified number of Negro employ-
ees (loes not represent the total number of Negro en-

ployees under the Neighborhood Youth Corps but only
those who are assigned to predominately white schools
or units.

10. The allegations of Paragraph Ten (10 1 are
denied. Touchin ° the allegations of said Paragraph, these
D fendants will set forth hereinhelow the actual facts per-
taining to these matters.

11. The allegations of Paragraph Eleven (11) are
denied.

12. In answering Paragraph Twelve (121, these De-
fendants say that at the end of the 1967-68 school year
2917 students were enrolled1 in the DeKalb Junior Col-
lege. Te Cllgation that there atre 70 Negr o students
enrolled in said Collegre, for lack of sufficient info ration
is neither admit ed nor denied, since the records of said
College do not provide information as to race. In further
answering said paragraph, these Defendants say that scaid
College operates on an open-door policy and any student
who applies for admission to the College is accepted upon
presentation of a higl school diploma and compiance of
the admission procedume. While no definite number of
Negri, students can he given, it is anticipated that the
Negro student enrollment for the Near 190 8-69 will beh
appIrroximately 125.

These Defend'ants admit that the faculty at said Col-
lee consists of 117 white, no Negroes and one person of
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another race, but say further in this connection that
while this allegation was true during the year 196 7-68,
since the close of said year, one Negro member of said
Junior College faculty has already been employed and
efforts are being made specifically to employ more as they
become available. The requirement for al faculty mem-
bers of said College, regardless of race, is that they hold
at least a Master's Degree in the field of their chosen
subject of instruction, and these Defendants have found
it difficult to secure qualified Negro faculty members but
are doing so with the utmost dispatch possible.

13. The allegations of Paragraph Thirteen (12) are
denied.

14. The allegations of Paragraph Fourteen (14) are
denied. Defendants admit that they receive large sums
from the Federal Government but say further, that said
funds are on no danger whatsoever of being terminated;
that since the passage of the Civil Rights Act of 1964,
the DeKalb County School System has been in compli-
ance therewith and the plans of compliance have been
approved each year by the Department of Health, Edu-
cation, and W elfare. As a matter of fact, the DeKalb
County School System was the first Sy stem in the State
of Georgia to have its plan of compliance approved. The
System has never been determined as in "non-compliance"
and Representatives of the School System's AIministra-
tine Office have been in continuous contact with the De-
partment of Health, Education, and Welfare in develop-
ing acceptable plans of compliance for each school year
through 1968-69. The DeKalb County Board of Educa-
tion has agreed without reservations that the DeKalb
County School System will become a unitary school sys-
tem by September, 1969.

15. The allegations of Paragraph Fifteen 15) are
denied.

16. In further answering the allegations of said Com-
plaint, these Defendants say that the DeKalb County
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School System is not operated on a "two part attendance
plan" as is alleged but say, to the contrary, that the
pupil assignments in the DeKalb County School System
are made according to established geographic attendance
areas, with students attending school in their respective
attendance area but with the right to transfer to another
school if such request is made at the time of registra-
tion only, and if the school which they request to attend
is not over-crowded. As stated above, these plans have
been appro 1ed by the Department of Health, Education,
and Welfare.

The transfers referred to above are available to all
students and have been exercised by both races.

It is alleged that the attendance zones have been "ger-
rymandered" in such a way "as to insure all Negro
attendance in five (5) elementary schools and two 2)
high schools." This allegation is specifically denied and,
to the contrary, the lines comprising attendance areas,
which have been approved by the Department of Health,
Education, and Welfare, are drawn following natural
barriers, when possible, such as railroad tracks, creeks,
highways, etc., keeping in mind the number of pupils
to be assigned and the size of the school designated to
serve the area.

The DeKalb County School System does not operate
on the "freedom of choice" plan but rather under a plan
of geographical attendance areas with the right to trans-
fer under the said school system's plans of compliance.
Each child, regardless of race, color, creed or national
origin is entitled to go to the school in the attendance
area in which he resides and must do so unless the trans-
fer privileges are exercised.

Under the plans of compliance, each of which has been
approved by the Department of Health, Education, and
Welfare, from year to year in a small number of cases
both white and Nfegrpo students were furnished bus trans-
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area after they hal requested transfers. Beginning with
the school year 19(8-69, this practice has been eliminated
ent irtely except for pupils attending programs for excep-
tional children in special schools. This elimination of
busses is typical l of the progressive plans of compliance
upon w hich the school systern and the Department of
Health, Elurcation, and Welfare have agreed since 1P4.

17. In further answer to said Complaint, these De-
fendants sy' that they have diligently and in good faith
undertaken, in all matters involving every phase of in-
te ration of the DeKalb County School System, to work
in com plete cooperation with the Department of Health,
Education , and Welfare. The System, throu h its Board
of Education and Superintendent of Schools, has ex-
pressly committed itself to accomplish a complete unitary
school system by the beginning of the school year 1969-
70. In nuner ous conferences with the Department of
Health, Education, and Welfare since 1964, there has
been a progressive transition to a unitary school system
made in the light of the results of these conferences and
the stg estions and advice of the Department of Health,
Education, and Welfare, taking into consideration the
deCi sions and rulings of the 4 federal Courts. These De-
fendants res pectfully submit that these agreed upon plan
of compliance fully meet the decision of the United :States

Supreme Court in the case of Aouroce, et cl. V. Board
of (won 0w i(jionrs of the- City of Jachkov, Teum'eeC, (/

ai., 20 Law. Ed. (2d), page 7,1J, 88 Siupreme( Court,
g -'f ; 1 cWek, Ppge A!. 80, in which the Court

held:

"We (1 not hold that 'free transfer' can have no
pla ce in a des-gregated plan. But lik ' freedom of

choice,' if it cannot be shown that such a plan will
further r rather than delay conversion to a unitary
non-racial, non-discriminatory school system, it must
be held unacceptable."

58
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These Defendants respecctfully submit that since the
D)eKalb County School System ha commlaittcl it self to
a complete unitary non-racial, non-discriminatory school
system by the bre inning of tie 19G9-70 school year, the
"free transfer' privileges in effect in the p ast (but
which have been. progressively diminished and ill be
eliminated by the next school year will further, rather
than delay, the conversion. These Defenclants in good
faith have undertaken and accomplished these transim-
tory prog ressiv e steps in such a manner as to avoid dis-

rjupting the educational processes of both Negro and
white students. These Def endants have committed them-
selve s and do hereby commit themselves to this Court to
eliminate aill school buS transportation across zone lines,
with the exception of pupils in special schools; to dis-
courage requests for transfers during the 19(;8-G9 school
year; and to notifying the general public that beginning
with the school year 1 P;-70, the entire school system
will be a unitary system. If this Court, in the light of
the DeXalb Couity School System's prror ess and it,
commitment to the establishment of a unitary system
b y Septeniher, 1969, should feel that it is necessary Lo

make a detailed examination into the techniques, which

are being employ ed, or if the Court should heave any
suggestions to make as to how this commitment can be
better imiplemn' nte(d, I)efte nd;ants wvill welcome such sug
gestions. The transition from a completely segregated
school system to a completely unitary school system is
being accoiplished under the guidance of the Department
of Health, Educ nation & Welfare, which has been
charged] with the duty to implement the law with all
possible speed. So far, real and substantial progress has
heen made without disruptin the educational processes
of the students of all rtace. These De~fendants have re-
ceived fr on and hav'e given to the Department of Health,
IE education, and WX faree full and complete cooperation in
tlese m attrs. These Defendants respectfully submit that
no preliminary or permanent injunction enjoining these
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Defendants from operating the DeKalb County School
System on a rac ially segregated basis would be appropri-
ate, under the progressive transition toward a unitary
school system. They further respectfully submit that it
would be a meaningless act for this Court to order
Defendants to seek a continuation of direct financial
assistance from Federal funds because of the very def-
inite fact that this System has, is and will continue
to secure all such Federal assistance possible, and that
there has never been a threat or intimation that such
assistance will be terminated.

WHEREFORE, having fully answered, these Defend-
ants pray that Plaintiffs' Complaint be dismissed and all
costs of this action charged to the Plaintiffs.

!s Murphey Candler, Jr.
MURPHEY CANDLER, JR.,
Attorney for the Defendants

Murphey Candler, Jr.,
Attorney at Law,
P. 0. Box 250,
Decatur, Georgia 30031
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

Caption Omitted in Printing

ORDER AND JUDGMENT

[Filed Jun. 12, 1969]

This case began as an in-depth undertaking to deseg-
regate the public schools of DeKaib County, including
students, faculties, and school activities. Since some 75,-
000 students are involved, occupying 77 elementary
schools, 20 high schools, and nine special schools, a num-
ber of problems were presented. Happily for our task,
however, at the very time the action was filed and since
that time the DeKalb County Board of Education was
and has been working with the Department of Health,
Education and Welfare to come up with what was to be
a final and "terminal" plan of desegre nation, which plan
was to go into effect not later than the 1969-70 school
year and which was to cover all aspects of the County's
desegregation problems. After the suit was filed a pre-
liminary hearing was held on October 11, 1968, at which
time the plan proposed by the School Board had been
given approval by HEW, subject to one exception to
which reference will presently be made. A second hear-
ing was held on April 9, 1969, by which time the pro-
posed plan was substantially complete, and at that time
counsel for all parties indicated their general approval
of the plan except as it related to the Robert Shaw Ele-
mentary School.

Since the oera 11l plan appears to be satisfactory to
the School Board, to HEW, and to the plaintiffs, it would
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serve no useful purpose to catalog its details here. The
court therefore addresses itself to the one problem re-
nann open, iz. : the disposition to be made of the
Sha school, the plan proposed for that school being
unsatisfactory both to HEW and to plaintiffs.

The school population of DeKalb County is roughly
94.49 white and 5.6 Negro, and at the heart of the
entire problem were six schools, the populations of which
were all predominantly Negro.' In brief, what the Board

proposed with respect to all of these schools except Shaw,
was to close them entirely and distribute their students
among other schools in their respective neighborhoods.
The plants of the closed schools would then be converted
into special schools for advanced and retarded children,
etc., on an1 integrated basis. With respect to the Shaw
school, however, the Board proposed to retain it in opera-
tion, despite its predominantly Negro population. In
support of this proposal the Board contended that hous-
ing id apartment developments in the neighborhood
showed some promise of bringing more whites into the
school area by September, 1969. They also promised
to end a previously established policy permitting whites
to transfer out of the Shaw attendance area, so that
between these two proposals it was hoped that the Shaw
situation n would remedy- itself at or during the 1969-70
school year. It was also pointed out in support of this
proposal that the school ha d a fine physical plant, an
excellent faculty, a ood PTA, and very good community
relations. Both HEW and the plaintiffs questioned this
proposal as respects Shaw.

At subsequent hearings, held on April 30, 1969, and
on Ma 28, 1969, evidence was taken as to the best dis-

o1s tip rm to be made of the Shaw school. Again all parties
were in substantial agreement. Witnesses for the School

These schools were Bruce Street, Lin~wood, 'ietria Simmons,
( 'ounaty Lin e and RFIObe rt S'haw, al d f while were (enee tary
schoo ls4. and ( H am iton Hi h Schootd
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Board admitted, for example, that their hopes for a
racially balanced school population in the Shaw area
were greatly optimistic, if not illusory. No single wit-
ness was of the opinion that the proposal advanced by the
Board would or could put the Shaw school in compliance
by the beginning of the 1969-70 school year. All parties,
including counsel for plaintiffs and witnesses from the
School Board and from HEW, did agree, however, that
the Shaw school could be put in compliance in either one
of two ways: (1) by abolishing the school and redistrib-
uting its population, as was being done with respect to
the other five predominantly Negro schools, or (2 by
either redrawing attendance lines or "pairing" Shaw with
some other school so as to encompass larger white resi-
dential areas within its attendance zone. No one dis-
puted or now disputes that either one of these proposals
would bring Shaw into compliance.

The School Board still asks that it be allowed to retain
Shaw in the hope that the population would balance it-
self, either at the beginning of or during the 1969-70
school year. The evidence, however, simply does not sup-
port this conclusion, and the court finds that the pro-
posal by the Board to let the school continue on this basis
is unsatisfactory. The only question presented, therefore,
is which of the two workable alternatives shall be
adopted.

Since either, under the evidence, will get the job done,
the court concludes that as between closing the school on
the one hand or redrawing its attendance lines or pair-
ing it with another school on the other, the court s hould
defer to the preference of the school authorities. HEW
officials seem to feel that a redrawing of school lines
would be the better solution. They agree, however, that
under these circumstances the viexs of the School Board
should be respected, and the B-oard prefers to close the
school. In making this choice the Board contends, and
the court agrees, that a redrawing of school lines in this
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area or a pairing of Shaw school with some other school,
while bringing about desegregation on a temporary basis,
would almost certainly lead to resegregation within one
to two years by reason of the white population moving
out of the area. The court concludes, therefore, that the
only solution offering any promise of permanency is to
close the Shaw school as the Board suggests and distribute
its pupils among neighboring schools, and an order to
this effect will be entered.

There may be other details in the overall DeKalb
County plan which will require further attention of
the court, but as of the moment, this concludes the only
issue of any consequence now to be decided.

JUDGMENT

It is therefore CONSIDERED, ORDERED, AD-
JUDGED, and DECREED that the defendants, their
agents, officers, employees, successors, and all those in
active concert and participation with them, be and they
are hereby permanently enjoined from discriminating on
the basis of race or color in the operation of the DeKalb
County school system. As set out more particularly here-
inafter, they shall take affirmative action to disestablish
all school segregation and to eliminate the effects of the
dual school system:

I. SPEED OF DESEGREGATION

Commencing with the 1969-70 school year, in accord-
ance with this decree, all grades, including kindergarten
grades, shall be desegregated and pupils assigned to
schools in these grades without regard to race or color.

II. PUPIL ASSIGNMENT

A. Zones. All students in the system shall attend
classes at schools located within the zone where they
reside. Said zones shall be drawn so as to disestablish
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the dual school system. For the 1969-70 school year,
the zones in effect shall be those previously approved by
the United States Department of Health, Education and
Welfare. At all grades in schools within each zone, stu-
dents will be assigned to home rooms and classes without
regard to race.

B. School Closings. The following schools will be
closed during the 1969-70 school year and thereafter
until further order of the court: Robert Shaw elenen-
tary; Victoria Simmons elementary; County Line ele-
mentary; Lynwood Park elementary; Bruce Street ele-
mentary; and Hamilton High School. Students attend-
ing the schools to be closed will be placed in new at-
tendance zones to be drawn without regard to race. The
zones for all of the closed schools except Robert Shaw
will be those previously filed with the court. The zone
for Robert Shaw will be established no later than July
15, 1969, and submitted to the court. Defendants shall
arrange for the conspicuous publication of a notice de-
scribing the new zones to be established in the newspaper
most generally circulated in the community. Parents of
children presently attending the schools to be closed shall
be notified by letter of the new zone in which they re-
side. Such letters shall issue no later than July 20, 1969.
Publication as a legal notice will not be sufficient. Copies
of the notice must also be given to all radio and television
stations located in the community. Copies of this decree
shall be posted in each school in the school system and
at the office of the Superintendent of Schools.

C Transfers. No students will be permitted to trans-
fer from schools within their attendance zones to other
zones. Exceptions may be granted for non-racial reasons
in the case of overcrowding, in the case of students
who are physically handicapped and desire to attend a
school designed for their special needs, and for students
requiring a course of study not offered at the school serv-
ing their zone. Ho weaver, if more than 30 students re-
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quest transfer outside their zones to pursue a course
of study, such transfers shall not be permitted; rather,
a teacher or teachers shall be supplied within the zone
to teach said courses.

D. Overcro-'owding. In case of overcrowding at any
school, preference shall be given on the basis of prox-
imity of the school to the homes of the students without
regard to race or color. Standards for determining over-
crowding shall be applied uniformly throughout the
system.

III. CONSTRUCTION

To the exten t consistent with the proper operation of
the system, the County Board will, in locating and de-
signing new schools, in expanding existing facilities, and
in consolidating schools, do so with the objective of erad-
ieating segregation and perpetuating desegregation.

IV. FACULTY AND STAFF ASSIGNMENTS

A. Facu ty Emplojment. Race or color shall not be a
factor in the hiring, assignment, reassignment, promo-
tion, demotion, or dismissal of teachers and other profes-
sional staff members, including student teachers, except
that race may be taken into account for the purpose of
counteracting or correcting the effect of the segregated
assignment of faculty and staff in the old dual system.
Teachers, principals, and staff members shall be assigned
to schools so that the faculty and staff is not composed
exclusively of members of one race. Wherever possible,
teachers shall be assigned so that more than one teacher
of the minority race (white or Negro) shall be on the
desegregated faculty. The County Board will continue
positive and affirmative steps to accomplish the desegre-
gation of its school faculties and to achieve substantial
desegregation of faculties in its schools for the 1969-70
school year notwithstanding teacher contracts for 1969-
70 may have already been signed and approved. The
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tenure of teachers in the system shall not be used as
an excuse for failure to comply with this provision. The
County Board shall establish as an objective that the
pattern of teacher assignment to any particular school
not be identifiable as tailored for a heavy concentration
of either Negro or white pupils in school.

B. Dismissal.. Teacher and other professional staff
members may not be discriminatorily assigned, dismissed,
demoted, or passed over for retention, promotion, or re-
hiring, on the ground of race or color. In any instance
where one or more teachers or other professional staff
members are to be displaced as a result of desegregation,
no staff vacancy in the school system shall be filled
through recruitment from outside the system unless no
such displaced staff member is qualified to fill the va-
cancy. If, as a result of desegregation, there is to be
a reduction in the total professional staff of the school
system, the qualifications of all staff members in the sys-
tem shall be evaluated in selecting the staff' member to
be released without consideration of race or color. A
report containing any such proposed dismissals, and the
reasons therefor, shall be filed with the Clerk of the
court, serving copies upon opposing counsel, within five
days after such dismissal, demotion, etc., as proposed.

C. Past Assigniments. The County Board shall take
steps to assign and reassign teachers and other profes-
sional staff members to eliminate the effects of the dual
school system.

V. REPORTS

A. On June 10 of each year, beginning in 1970, de-
fendants will submit a report to the court and serve
copies on opposing counsel, showing the number of teach-
ers by schools, grade (where appropriate), and race they
anticipate will be employed for the fall quarter or se-
mester. Within one week after the (lay classes begin for
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the fall quarter or semester in 1969 and each succeeding
year defendants will submit a report to the court and
serve a copy on opposing counsel, showing the number
of teachers actually working at each school by grade
(where appropriate) and race.

B. On the same dates set forth in A. above, reports
will be submitted to the court, and a copy served on op-
posing counsel, showing the number of students by school,
grade, home room, and race expected (in June report)
and actually enrolled (in fall report) at the schools in
DeKalb County.

C. Within one week after the opening of each school
year, defendants shall submit a report to the court and
serve copies on opposing counsel, showing the number
of faculty vacancies, by school, that have occurred or been
filled by defendants since the order of this court or the
latest report submitted pursuant to this subparagraph.
This report shall state the race of the teacher employed
to fill each such vacancy and indicate whether such
teacher is newly employed or was transferred from
within the system. The tabulation of the number of
transfers within the system shall indicate the schools
from which and to which the transfers were made. The
report shall also set forth the number of faculty members
of each r'ace assigned to each school for the current year.

VI. SERVICES, FACILITIES, ACTIVITIES AND
PROGRAMS

No student shall be segregated or discriminated against
on account of race or color in any service, facility, activ-
ity, or prog ram (including transportation, athletics or
other extra-curricular activity) that may be conducted
or sponsored by the school in which he is enrolled. A
student attending school for the first time on a desegre-
gated basis may not be subject to any disqualification or
waiting period for participation in activities and pro-
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gram, including athletics, which might otherwise apply
because he is a transfer or newly assigned student except
that such transferees shall be subject to long-standing,
nonracially based rules of city, county or state athletic
associations dealing with the eligibility of transferred
students for athletic contests. All school use or school-

sponsored use of athletic fields, meeting rooms and all
other school related services, facilities, active ities, and
programs such as commencement exercises and parent-
teacher meetings which are open to persons other than
enrolled students, shall be open to all persons without
regard to race or color. All special educational programs
conducted by the County Board shall be conducted with-
out regard to race or color. Athletic meets and conpe-
titions and other activities in which several schools par-
ticipate shall be arranged so that formerly white and
formerly Negro schools participate together.

VII. SCHOOL EQUALIZATION

A. Inferor Sch-ools. In schools heretofore maintained
for Negro students, the defendants shall take prompt
steps necessary to l)rovide physical facilities, equipment,
courses of instruction, and instructional materials of
quality equal to that provided in schools previously iain-
tained for white students. If for any reason it is not
feasible to improve sufficiently any school formerly main-
tained for Negro students, where such improvement would
otherwise be required by this paragraph, such school
shall be closed as soon as possible, and students enrolled
in the school shall be reassigned.

B. Reme (Iia/ Pr/ogams8. The defendants shall provide
remedial education programs which permit students at-
tending or who have previously attended segregated
school: to overcome past inadequacies in their education.



70

VIII. JURISDICTION

This court retains jurisdiction for the purpose of im-
plementing this order.

This 12th day of June, 1969.

/s/ Newell Edenfield
NEWELL EDENFIELD

United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

(Caption Omitted in Printing)

OPINION AND ORDER

[Filed Nov. 3, 19761

In June 1969 this court entered an order in the above-
entitled action enjoining the defendants from discriminat-
ing on the basis of race in the operation of the DeKalb
County school system. The court retained jurisdiction
over the case for the purpose of implementing its order.
In September 1975 and August 19761 this court held
hearings upon the complaints of a group of citizens that
the DoKalb County school system was out of compliance
with the court's 1969 order. Basically these citizens
(movant-plaintiffs) alleged (1) that defendants were
violating the order with regard to the majority-to-minority
transfer program: 2) that defendants were violating the
order with regard to assignment of teachers and a(min-
istrative personnel to the county's schools; and i3) that
changes in attendance zones were effecting resegregation.
The court is now prepared to state its findings and con-
clusions as to these claims.

Before turning to the merits of these charges the court
must first address defendants' contentions concerning the
procedural posture of the parties to this action. Defend-
ants argue that the instant suit may not be maintained as

r The delay was occasioned in part by the fact that, due to one
tragic accidental deaLth and the removal of two lawyers from the
State, the phritiffs went for several months without local cou nsel.
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a cl . action, aund further. that the instant case has
become moot. This action was originally filed on behalf

of td o cla ses: all adult Negro citizens and their minor
ch ildre2n who reLido n DeIK alb Cointy, and all adult

vhite citizens and th Tir mirf Children residin g in
DeKalb County. Althoig the court has repeYat dly re-

ferre to th p lintiffs hercin as a class, no "clas" has
ever been p op erly cer tified by this court within the

mea ning f Rule 28 of the Fderal Rule.s of Civil Pr oc(-
dure which became ffec ytive .Ja nulary 1, 1974. Even
thou'(g h the curt held in 1969 that its uiisdiction over
the case wo uld continue, defenrdanlts claim that inasmuch
,a the-(- origi°n al ncamed plain~tiffs are no lOnrr a enrrolled in 1

the DeKilb school sym, this action sIhould now hc dis-.
mi1 e as moit. Palena Ci/y ],j o Jre of Ed rlatio 1'.

S'pranler, 44'0 U_.S.L .W . X114, 511 (June20, 1,7) E :p

sadiaapolis e Schoo! Craommi rionr ±fl J. .Ja-obs4, 4910 U .

128, 130 1974).

It appe ars, however, that one of the named plaintiffs is
still a student in the DeKalb County school, and as to
this student, the case is st a live controversy. Accord-

ingly, the court will interpret the movan t-plaintifs' peti-
tion for relief : under thei ' 19> order aI s a motion to inter-
vone, joining the original named plaintiff. The Fifth
Circuit has hlad that intervention

. t theOI er course for parental gr oups sek-
gffla Y .n current deiiencies in the irnpleren-

tation o)f de5' g'revation o rders. .. . The petition fo
intervention would ri1ng to the attention of the dis-
trict court the precise issues 'Which the new grup
sought to represent and the ways in which the gfoal
of a unitary system had allegedly been frustrated.
The district court could then deterrn whether these
matters had been previous ra isC and res lve

and or whether the isEues sought to be presented by
the new groui) wvere currency kno wn to the court
and parties in the initial silt. . .. If the co urt felt



hat the new; gor up had a Significant clairn which it
could best represent, intervention would be allowed."
;Ine t . Rapides Plarh S tcool Joa rd1. 479 F.2d 7(2,
70o5 (5th Cir. 1971.

The court finds that the movant-plaintiffs, Monica Rocker,
et al, satisfy the requirernerts for i ntervention under
Hines and therefore ALLOWS the movant-plaintiffs to
intervene in the instant action. Rule 24 b , Fed.I.Civ.P.

Thc court t further finds: that the r naed movart-
plaintiffs reprs ent a class of unnamed individuals capa-
ble of being certified within the meaning of Rule 23,

Fed.R.Civ.P., and herby CIERTIIES the class un dri
Iule 2;b 2 as consisting of all black citizens and
their minor children residing in DeKalb County, (f.

P /a i Cy JIf 1Bord of Edultcaion r pangler1(, 1pra
at 5115. although the ned plaintiffs all reside in the

southern part of the county, th(e court finds that the
narn pl aintiffs and their attorney have and will a de-
qua tely reprsent the interests of theo blc reidents
throughout thei county.

l-fo- I Iogrt amlt

The DeKalb Counity school ''ystcm is currently oper'at-

ing a majo rity -to-rrninority .1-toi trar sfer program.
1ndr thi program an y P Studen'it atte n(ng a neighbor-
hood school in which his race is in the najoritv rnav
transfeI to a school w e re his race in the rn inoritv
under the followini conditions: the receiving school mnu st
havf the cap acity to hol an additional II student. and the

M -toM student may nt transf er to a school in which the
minority race comprie mre than 4 of t he student
hod,-. Additionally, the st udet in; trasf'r only to the
" el e school" r%, w c "4s pace is-- 1 available and in

whic'i the rinorit' r'ace s les than 40'.
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A parent fishing to have his student transferred under
M-to-M must apply for such transfer through the prin-
cipal of the student's neighborhood school. The parent is
then told which school or schools qualify as the "next
closest school" to the neighborhood school. The parent
may thon apply to the principal of one of these next
nearest schools for a transfer. The decision as to whether
the sLudent may transfer is made by the principal of the
proposed receiving school and is based solely on whether
the school has the capacity and meets the 40/( require-
merit. No exceptions to these rules are made, for ex-
ample, to allow members of one family to attend the same
receiving school, if to do so would increase the minority
population of the school over 40 . If the proposed trans-
fer school does not meet these requirements, the parent
is advised of the next nearest school which would satisfy
these standards.

At the commencement of each school term, every stu-
dent is required to register at his neighborhood school. A
student who has been attending another school the previ-
ous year under M-to-M must still register at his neighbor-
hood school and reapply for an M-to.-M transfer to the
school he had previously attended. If over the course of
the year that receiving school has become overcrowded or
has passed the 40( mark, the student will not be allowed
to reenter the receiving school but must either return to
his neighborhood school or attend the next available near-
est school.

Some parents desire to send their children to schools
other than the next nearest school under the M-to-M pro-
gram, claiming that certain schools in the county are
better than others. A study of standardized achievement
test results in the lower grades indicates that the average
scores are generally higher in those schools which have a
high predominance of white students than in those so-
called "target" schools which are almost completely black
in the southern part of the county. The distribution of



reading and math resources, such as specialists and para-

professionals, indicates that those target schools receive a
higher percentage of such resources than certain predomi-
nantly white schools, although certain reading resources
for advanced readers are not now present in these target
schools. These latter resources, however, are capable of
being moved among schools as the need for them arises.
A comparison of selected aspects of the predominantly
black schools in the southern part of the county with
select ed predominantly white :schools in the county shows
no apparent trend of superiority among any group of
schools. These aspects included number of library books,
average number of years of staff education and experi-
ence, and pupil expenditures for staff per individual
school.

For the 1975-76 school term, 96 students exercised the
M-to-M option; two students' requests for M-to-M trans-
fers were rejected. As of August 16, 1976, 27 students
had transferred under the M-to-M program, and three
requests for such tra nsfers were rejected for the 1976-77
term.

The school system provides bus transportatiorn for all
those students who live more than a mile from their
neighborhood school and is reimbursed by the state for
transportation provided to students living over a mile-
and-ai-half from their neighborhood school. No transpor-
tation is currently provided to students wvho exercise the
M-to-M option and attend a school other than their neigh-
borhood school, nor are M-to-M students reimbursed for
expenditures made for self-transportation.

Fai culyt

Out of the total number of faculty positions in DeKalb
County, approximately 15", are held Iby black teachers in
the elementary schoolss and 13.6(4 in the high schools for
the 1976-77 school year; 32.4 ( of the newly hired teach-
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er are black in the elementary schools, 33.1> in the high
s hools. To fill a vacant position in a school that has
fewer than the system-line average of black teachers, only
black applicants are sent to the school for interviews.

The percentage of black teachers in individual schools
in the county ranges from 6.9' to 48.3°> in the ele-
mentary schools, and from 9.8%t to 251 in the high
schools. Those schools with the highest percentage of
black teachers generally also have the greatest predomi-
nance of black students. For example, the faculty at
Leslie J. Steele Elementary School is 43.3r black, while
its student body i 98 (' black. At Terry Mill Elementary
School the proportion of black teachers is 44.1 , whle
its student body is 98" black. Conversely, at Mont-
gomery Elementary, where 12 " of the students are black,
only 6.9 of the faculty are black.

Two reasons were supplied by the Associate Super-
intendent for Community and Staff Relations to explain
the higher concentration of black teachers in the more
predominantly black Schools: (1) teachers living near
those schools prefer to teach in a school near their homes
and (2) principals desire to have more teachers who are
the same race as most of the students so that the students
have someone to "relate to". Involuntary transfers are
rarely used to alter the distribution of teachers in the
individual schools.

Aittenfdance Zone Chan ges

A number of attendance lines changes were instituted
in th1e southwest portion of DeKalb County in 1974 and
1973. Phis same area has experienced an increase in the
percentage of black students, due to the influx of black
families and the departure of white families from the
area. The general pattern of transition is for the black
residential area to proceed on a circumference which has
been expanding, year to year, from the Atlanta city limits
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into DeKalb County. The transitional area has been mov-
ing from northwest to southeast. Accompanying this
transition has been an increase in the ratios of black
students in the schools in this area. For example, the
area served by Clifton, Meadowview, and Cedar Grove
formerlyr Bouldercrest i elementary schools, has changed
from 7.4% black students in 1972 to 50 % black students
in 1975.

Major alterations in elementary school zones were im-
plemented in 1974 and 1975 affecting the area covered by
the above-mentioned schools. The primary factor motivat-
ing these changes was the closing of the Bouldercrest
school which had been built on a site too small by state
standards. The site for a new school (Cedar Grove) had
been chosen in 1969, before this court's previous order,
and at a time when the population in the entire southwet

portion of the county was 98% white. There is no claim
of impropriety in the choosing of the Cedar Grove site.

The building of the new school necessitated boundary
line changes because the Cedar Grove site was located
within the Clifton attendance zone. Prior to the change,
both the Bouldercrest and Clifton school zones extended
southward to the Clayton and Henry county lines. The
Meadowview school zone formed an immediate circum-
ference around that school. In January 1974, the new
school zone which would be served by Cedar Grove was
announced. It encompassed the predominantly white
southern halves of the Bouldercrest and Clifton school
zones, lying below the South River and Interstate 285.
Most of the upper half of the old Bouldercrest zone was
added to Meadowview, except that portion immediately
surrounding Bouldercrest school. The former Clifton zone
was cut off at the South River and was pushed back into
almost half of the original Meadowview zone. Since the
nev Cedar Grove school could not be ready as planned
for the fall of 1974, students in the new Cedar Grove dis-
trict attended the old Bouldercrest school for the 1971-75



78

term, accompanied by the students residing in the area
immediately surrounding Bouldercrest.

Wren the zone change was made, Clifton went from
29.6% black (in June 1974) to 63.4; black (in Septem-
ber 1974) ; Meadowview went from 51.8% black to 58%
black; Bouldercrest changed from 79) to 14%4 black. In
the fall of 1975, the new Cedar Grove Elementary School
was opened, and the area immediately surrounding the
Bouldercrest school was zoned into the Clifton zone as
originally planned. With this change Clifton's black popu-
lation increased from 677 (as of June 1975) to 77%
(as of September 1975) ; Meadowview changed from 62"
to 67 " black; and Bouldercrest's, now Cedar Grove's,
black population decreased from 14% to 127. The net
effect of the changes meant that the two older schools
would now serve the predominantly black population in
the northern part of the area, and the new school would
service the predominantly white students to the south. It
is impossible to determine, however, to what extent
changes in the racial composition of the schools was af-
fected by changes in the racial composition of the resi-
dential areas encompassed by these school zones.

The high schools in this area were also subject to zone
changes and substantial shifts in their racial ratios dur-
ing the years 1971 to 1975. The area now served by
Gordon, Walker, and Cedar Grove high schools has
changed from 221< black students in 1971 to 7017 black
students in 1975. The building of a new high school,
Cedar Grove, in 1972, was again the major cause of at-
tendance zone changes. The new school was built to re-
lieve overcrowing in Walker and Gordon high schools
which formerly served the area, and to reduce the dis-
tance traveled for students in the south part of the county.
Cedar Grove was built on available land adjacent to the
new elementary school, and there is no alle nation of im-
propriety in the location of this school.
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In 1971, the year before Cedar Grove High School
opened, Gordon was 4 5 9c black and Walker was 3.9/o
black. Columbia and Southwest DeKalb, surmo nding
schools also affected by the building of Cedar Gxove, each
were 2.7 and 4.5> black, respectively. The new Cedar
Grove school zone cut off the southern portions of the
Walker and Gordon zones, constricting those zones to the
area north of Interstate 285.

In 1974, additional zone changes were made affecting
these high schools. Gordon's southern boundary was
pushed further north to 1-20, and the racially mixed resi-
dential area remaining went to Walker. Cedar Grove's
zone, which originally extended past 1-285, was con-
stricted south of 1-285. The Walker zone absorbed this
area and now completely separated the Cedar Grove zone
from the Gordon zone. Gordon's black population went
from 89> in September 1973 to 92/( in June 1974, and
97% in September 1974. Over this same period, Walker
went from 35% to 43%y and 60% black. Cedar Grove's
black population remained at 14-16(, during this period.

An additional zone change was made for the 1975-76
school term whereby part of Southwest DeKalb's attend-
ance area (1 5/ black) , which had become overcrowed,
was zoned into Cedar Grove, which was under capacity.
The area rezoned was primarily white. At the time of
the zone change Columbia (then just under 505, black)
was also under capacity.

The court cannot determine, as to these high school
boundary -line changes, to what extent shifts in residential

patterns affected the rate of change in the racial com-
positions of the schools.

Legal Discussion
M-to-M Program

In its June 1969 order, this court held that defendants
"shall take affirmative action to disestablish all school
segregation and to eliminate the effects of the dual school
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system." Pilts v. Cherry, No. 11946 (N.D. Ga., June 12,
1969). For the past few years, the DeKalb school system
has operated an M-to-M program, outlined above, as such
an affirmative action. Although the program technically
violated the 1969 order which prohibited transfers of stu-
dents outside their respective attendance zones, M-to-M
transfer programs were given approval by the Supreme
Court in Swanm v. Charlotte-Mecklenberg Board of Edu-
cation, 402 U.S. 1, 26 (1971) :

"An optional majority-to-minority transfer provi-
sion has long been recognized as a useful part of
every desegregation plan. Provision for optional
transfer of those in the majority racial group of a
particular school to other schools where they will be
in the minority is an indispensable remedy for those
students willing to transfer to other schools in order
to lessen the impact on them of the state-imposed
stigma of segregation."

The current operation of the DeKalb M-to-M program,
however, imposes impermissible burdens upon those stu-
dents wishing to take part in the program, discouraging
widescale use of this desegregation tool. A student wish-
ing an M-to-M transfer, for example, faces a substantial
amount of unnecessary red tape before his transfer may
be effected. The student must go through the same ad-
ministrative p ocess each year, never becoming a per-
manent student in the transferree school.

Even greater constraints are placed on M-to-M trans-
ferees and their parents in terms of the permissible
schools into which students may transfer and the lack
of transportation provided to get the transferees to
those schools. Defendants justify the "next nearest
school" requirement for M-to-M transfers as preserving
the neighborhood school concept as much as possible. As
the Supreme Court stated in Swann?, stfpra, "All things
being equal, with no history of discriminat' on, it might
well be desirable to assign pupils to schools nearest their
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homes. But all things are not equal in a system that
has been deliberately constructed and maintained to en-
force racial segregation." 402 U.S. at 28. In the in-
stant case, due to the racial distribution in DeKalb
County, the next nearest school limitation may compel
a student to transfer to a school whose racial composi-
tion is only marginally different from his neighborhood
school, a difference perhapss not worth the transfer.

Defendants have offered to alter the present program
by requiring that a student may transfer only to the
next nearest school where his race comprises no more
than 151" of the student body. Defendants contend that
this will accommodate the preferences of many of the
named movant-plaintiffs to transfer to the more pre-
dominantly white schools. However, this same limitation
will inhibit students who desire to attend a school where
their race is in the minority, but which is also close to
their homes.

The purpose of the current 40 requirement, and pre-
sumnably the proposed 15; figure, is actually to prevent
those schools from "tipping", or rapidly becoming pre-
dominantly black schools. Defendants have cited no au-
thority, nor can this court find any support, for the
use of such limitations in an M-to-M program to retard
any change in the racial composition of a school in
thL manner. In fact, the implication from Swano. is that
ery few retrictions should be imposed upon a student

desiring to participate in an M-to-M transfer: "In order
to be effective . . . space must be made available in the
school to which i deJdr( to m oire." 402 U.S. 2G-27

emphasis added i. Currently, a student nay transfer
only to a qualifying school where space is available, and
is given no priority over other students. The effect may
often be to preclude a child from attending his transferee
school the follows ing year if space in that school becomes
unavailable. The Fifth Circuit has held, however, that
under M-to-M prog rams, "a transferee is to be given



82

priority for space." Singleton v. Jackson Muinicipal Sep-
arate School District, 426 F.2d 1364, 1369 (5th Cir.
1970 . See Lee v. Macam Couuty Board of Education,
No. 70-251 (N.D. Ala., Aug. 27, 1976), slip opinion at
26.

The effectiveness of an M-to-M program is also de-
pendent upon the provision of free transportation. Swann
V. Board of Education, 402 U.S. 26-27; United States
v. Grec nvood M1 municipal Separate School District, 460
F.2d 1205 (1972). The lack of transportation for trans-
ferees under the present DeKalb plan forces the students
and "their parents to shoulder the burden of eliminating
these vestiges of segregated schools," United States v.
Greenwood, .npra, 460 F.2d at 1207, and, in fact, makes
it impossible for some students to participate in the
program.

Defendants complain that if the next nearest school
rule is eliminated, and free transportation is required,
the school system will be faced with an unreasonable
and unfeasible task of transporting select students to
different schools all across the county. Before it is
known hox many students will participate in a re-
vised TM-to-M program, however, such fears are purely
speculation.

Defendants also raise a general objection to any re-
visions made by this court in the voluntarily-established
M-to-M program. Defendants maintain that they have
complied with the specific mandates of this court's 1969
order and are now operating a unitary school system.
Therefore, the court is without power, defendants argue,
to make any changes in the school program which accom-
plishes the intentions of the previous order. Pasadena
City Board of Education o. Spangler, .supra, 440
U.S.L.W. at 5117. However, this court has never made
any finding that defendants are operating a unitary sys-
tem, and finds instead that the regulations imposed under
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the M-to-M program perpetuate the vestiges of a dual
system.

Defendants also rely upon the Equal Educational Op-
portunity Act of 1974, 20 U.S.C. s 1701, et seq., to block
the above-mentioned changes in their M-to-M program.
The Act, which emphasizes that "the neighborhood is
the appropriate basis for determining public school as-
signments," 20 U.S.C. A 1701(b), also states that

"No court . .. shall . . . order the implementation
of a plan that would require the transportation of
any student to a school other than the school closest
or next closest to his place of residence which pro-
vides the appropriate grade level and type of educa-
tion for such student."

The Act also makes clear, however, that its provisions
are "not intended to modify or dimish the authority of
the courts of the United States to enforce fully the fifth
and fourteenth amendments to the Constitution of the
United States." 20 U.S.C. 1702 (b). This court, there-
fore, retains its equitable powers to remedy past wrongs,
the scope of which "is broad, for breadth and flexibility
are inherent in equitable remedies." Swaun, upra, 402
U.S. at 15. In analyzing the impact of the Educational
Act upon the court's equitable powers, the First Circuit
stated in Morgan ?. Kerrqaig, 530 F.2d 401, 412-13
(1st Cir. 1976 ;

"By explicitly leaving the district court the power
to determine the adequacy of remedies, the Act nec-
essarily does not restrict the breadth of discretion of
that court to determine what scope of remedy is con-
stitutionally required. Thus the Act manifests its
purpose not to limit judicial power but to guide and
channel its exercise. In a sense it is a statutory 'less
restrietive i ans' guideline, endeavoring to ensure
that substantial compulsory transportation be used
as a last resort."
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It should be noted that the revisions of the M-to-M
program contemplated by this court do not involve a
program of forced busing, a remedy which the Act seeks
to discourage, but a program which will provide trans-
portation for those students who volunteer to transfer
to a school in which their race is in the minority. So
long as the school system operates its M-to-M program,
this court finds that transportation and other revisions
are constitutionally required so that the program will
provide equal educational opportunities while helping
to eliminate the vestiges of a dual school system in De-
Kalb County, cf. Morgan v. Kerrigan, supra, 530 F.2d
at 413.

Teacher Assignments

This court held in its 1969 order that

"Race or color shall not be a factor in the hiring,
assignment, reassignment, promotion, demotion, or
dismissal of teachers and other professional staff
members, including student teachers, except that race
may be taken into account for the purpose of coun-
teracting or correcting the effect of the segregated
assignment of faculty and staff in the old dual sys-
tem." (Slip opinion at 7.)

The court accordingly required that "[w herever possi-
ble, teachers shall be assigned so that more than one
teacher of the minority race (white or Negro) shall be
on the desegregated faculty." Id. The defendants have
more than complied with this explicit requirement. Howv-
ever, the court also mandated that the

"County Board shall establish as an objective that
the pattern of teacher assignment to any particular
school not be identifiable as tailored for a heavy con-
centration of either Negro or white pupils in the
school.... [andl shall take steps to assign and
reassign teachers and other professional staff mem-
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bers to eliminate the effects of the dual system."
(Slip opinion at 8.)

The court finds that the defendants have not taken ade-
q{uate steps to utilize reassignment of teachers to reduce
the racial identifiability of faculty in accordance with
the standard set out in Siigleton v. Jac kson MTuniciial
Separate School District, .supra. In Sin.gletoi, the Court
of Appeals for the Fifth Circuit held that in order to
reduce racial identifiability of a faculty, staff should be
assigned so that the ratio of black to white teachers in
each school is "substantially the same" as such ratio
throughout the entire school system. 419 F.2d at 1218.

Defendants ask that the court compare the facts in t1e
instant case with Elli .?.%Board of Pubilc Instruction of
Orange Cowty, 423 F.2d 203, 205 (5th Cir. 1970), where
the court found the school system to be in compliance
with Sing/leon, despite the existence of racial ratios in
individual schools twelve percentage points higher than
the racial ratio of the entire school system. While the
court is aware of the problems inherent in requiring that
the teachers at any school be maintained at an exact
arbitrary racial ratio, United State.s v. il/cox' Co o ty
Board of Edu'cation, 494 F.2d 575 15th Cir. 1974), the
current 40-48' of black teachers in some lof the more
predominantly black elementary schools does not even
"approximate" the 15 system-wide ratio. See Car er o.
We'st Feliciana Parih School Boa rd, 432 F.2d 875, 876
(5th Cir. 1970).

A significant reason for the wide disparity in the
racial ratios amongst schools in DeKalb County is the
reliance on the replacement process, and the avoidance of
reassignments to even out the distribution of faculty.
The court finds that this system does not comply with the
S;ngloton standard, nor with this court's 19G9 order
which required reassignment of teachers to eliminate the
effects of the dual school system. Accordingly, reassign-
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ment of teachers must be utilized to make the racial ratio
of the faculty in individual Schools truly substantially
similar to the system-wide ratio, Le r. facon Couity
Boat'd of Eduacation, supra, slip opinion at 23.

Attendace Zone Changes

In its previous order, this court, held that

"Ti o the extent consistent with the proper opera-
tion of the system, the County will, in locating and
desigsning new schools, in expanding existing facili-
ties and in consolidating schools, do so with the objec-
tive of eradicating se re ation and perpetuating de-
s eg reation.

Plaintiffs contend, however, through a report prepared
for the court by the Department of Health, Education and
Welfare, that the "DeKalb County School System, in its
response to racial transition, ignored its responsibility to
affirmatively eradicate segregation and perpetuate de-
segregation. HEW Report, at 11. Specifically, plaintiffs
argue that the school zone changes made by defendants
have resulted in racially identifiable schools.

Defendants counter by stating tha the increasing num-
her of racially identifiable schools in the southwest section
of DeKalb County has been caused not by the zone
changes implemented by the board, but by the natural
population transition which has occurred in the residen-
tial sections of that arei. Defendants further argue that
having implemented the 1969 desegregation order, they
cannot be held responsible for residential patterns that
have developed since that order. Defendants rely upon
Swann, s 'pra, wherein the court stated

"Neither school authorities nor district courts are
constitutionally required to make year'-by-year ad-
justments of the racial composition of student bodies
since the affirmative duty to desegregate has been
accomplished and racial discrimination through offi-
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cial action is eliminated from the system. Thia does
not mean that federal courts are without power to
deal with future problems; but in the absence of a
showing that either the school authorities or some
other agency of the state has deliberately attempted
to fix or alter demographic patterns to affect the
racial composition of the schools, further intervention
by a district court should not be necessary."

Defendants also point to the recent case of Pasadena
Board of Ecducatton v. Spang (jl!e, 44 U.S.L.W. 5114 f June
29, 1976) , which involved the subsequent interpretation
of a desegregation plan entered by a district court in
1970. The court-approved plan required that no school
have a majority of minority students. Within two years
of the entry of the order, changes in the residential pat-
terns in the area caused some schools to have a black
enrollment in excess of 50%. The Supreme Court found
that although the school system had not yet achieved the
unitary s ystern contemplated by the above-quoted lan-
guage from Swann,

"* * * * [T1 hat does not undercut the force of
the principle underlying the quoted language from
Swarn. In this case the District Court approved a
plan designed to obtain racial neutrality in the at-
tendance of students at Pasadena public schools. No
one disputes that the initial implementation of this
plan accomplished that objective. That being the
case, the District Court was not entitled to require
the School District to rearrange the attendance zones
each year so as to ensure that the racial mix desired
by the court was maintained in perpetuity." Id. at
5117.

In Pa. sadena, once the initial desegregation order had
been implemented, changes in residential Patterns and
resulting shifts in the racial niakeup of schools were un-
affected by any actions taken hy school officials, because
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no official action was taken. It is for this reason that the
district court in Pasadena w as forbidden from ordering
school officials to restructure attendance lines.

Different considerations are relevant, however, when
shifts in residential patterns are accompanied by altera-
tions in attendance lines made byr school officials. The
Supreme Court has held that

"* * * *I nv attempt by state or local officials
to carve out a new school district from an existing
district that is in the process of dismantling a dual
school system 'must he judged according to whether
it hinders or furthers the process of school desegre-
gation. If the prroposal would impede the dismantling
of a dual system, then a district court, in the exer-
cise of its remedial discretion may enjoin it from
being carried out.' " United States e. Scotlan d Neck
Board of Edwation, 407 U.S. 484, 489 1981), quot-
ing Wright v. CouncU of E mporia, 407 U.S. 451, 460

19711).

In the instant case new boun1dary lines were drawn with
the building of Cedar Grove elementary and high schools.
At the same time, schools in that area experienced sub-
stantial cha nges in their racial coniposition. This court
must look to whether such boundary-line changes had the
effect of inpeding lesegregation in these schools. Of
course, such inquiry can not ignore the racial transition
occurring in this area apart from any zone changes.

The court must pursue this examination despite its
finding that bonundary-lirne eia nges were made for the
most nart to Nccommoidate the new schools which had been
built to relieve overcrowding-. In determining whether a
school board's action is permissible, courts have "focused
upon the effect-not the purpose or motivation" of such
action on the dismantling of a dual system. "The exist-
ence of a )ermissible purpose cannot sustain an action
that has an impermissible effect." Wright e. Council of
Em p rio, s u'pr'a, 407 U.S. at 462.
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In applying this test to the facts as found by the court,
it is apparent that the redrawing of elementary school
lines in southwest DeKalb had some effect upon the per-
petuation of a dual system in the county. Over the course
of one summer, Clifton went from 30 % to 63% black.
Surely the influx of black families and departure of white
families accounted for some of the increase. But the
redrawing of attendance lines along I-285 and the South
River must have contributed somewhat to this dramatic
increase. Additionally, it must be said that the total
effect of the horizontal boundary lines drawn to accommo-
date these three elementary schools was to ensure that
one predominantly white school, Cedar Grove, would re-
main predominantly white for a number of years.

Although the school board's actions may have had these
effects, its zoning decision must also be scrutinized in the
context of the circumstances existing at the time and the
feasibility and practicality of available alternatives. For
it is only the availability of more promising courses of
action to dismantle a dual system that "places a heavy
burden upon the board to explain its preference for an
apparently less effective method." Green r. Coin'ty School
Board, 391 U.S. 430, 439 (1967 , Wrigh t v. Council of
Em1)poria, .Ipra(, 407 U..art 467r.

At the time these attendance zone changes were made,
the Cedar Grove site had already been chosen, and the
choice was made at a time when the racial composition
of the area was almose completely white. As it devel-
oped, it was the location of this new school, accompanied
by a transition in the residential patterns in the area,
which had the effect of perpetuating a dual system, be-
cause the school site dictated to a large extent the place-
ment of the new attendance lines. The propriety of the
selection of the Cedar Grove site, however, is not in
question.

Even so, plaintiffs, supported byf HEW, contend that,
given the location of the Cedar Grove Elementary School,
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attendance lines could have been drawn in such a way
as not to accentuate the racial identifiability of the
schools. HEW's report suggests that since blacks reside
primarily north of 1-285 and the South River, and most
white are located to the south of those lines, drawing
boundary lines vertically, like some of the original lines,
as opposed to the horizontal lines chosen by the defend-
ants, would have created more racially balanced zones.
However, HEW's report fails to consider the exact loca-
tion of families south of 1-285 and the South River. For
with the exception of the predominantly black County
Line comemu nity. just north of Henry County, most of the
population clusters towards the center of this area. The
drawing of vertical lines would thus have had little effect
upon the racial makeup of the school. In fact, because of
the residential patterns in southwest DeKalb as of 1973-
74, and because of the location of Meadowview, Clifton
and Cedar Grove within those patterns. only the drawing
of extremely gerrymandered lines would have resulted in
more racially balanced schools. Such gerrymandering
would have created large travel distances for students and
would have been generally impractical. In light of the
circumstances existing at the time these zone changes
were mad e, it cannot be said that such changess were con-
stitutionally impermissible.

The sane is largely true with respect to changes in
high school attendance zones. The location of the Cedar
Grove High School mandated to a certain degree the es-
tablishment of a predominantly white school because of
Cedar Grove, and two predominantly black schools, be-
catuse of the residential transitions occurring in that area.
The alternative of vertical boundary lines, suggested by
HEW, was virtually impossible because Cedar Grove
High School is located directly below Gordon.

Plaintiffs and HEW, however, also complain about cer-
tain changes that were made after the Cedar Grove
school had opened and the area had been rezoned accord-
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ingly. As to these changes, there appear to have been
alternatives-among them, to make no change at all-
and defendants have not adequately met the heavy burden
of explaining the alternatives chosen which tended to
hinder, rather than further, desegregation. Specifically,
the zone changes in 1974 which constricted Gordon to the
area north of 1-20 and moved Cedar Grove's northern
boundary to I-285, with the area in between going to
Walker, had the effects of (1) increasing Gordon's al-
ready predominantly black population, (2) isolating the
Cedar Grove area from the path of residential transition,
with Walker serving as a buffer zone, and (3) helping
Walker to tip over to a predominantly black school. De-
fendants justify the Cedar Grove boundary change by
demonstrating that 35 out of 43 students removed from
Cedar Grove as a result of the rezoning were white.
Yet, defendants could clearly see that this area rezoned
from Cedar Grove to Walker was in the direct path of
residential transition and was becoming increasingly
black. Defendants have offered no further justifications
for their zone changes.

Another contested boundary line change occurred in
1975 when part of Southwest DeKalb's attendance area
was zoned into Cedar Grove to relieve overcrowding in
Southwest DeKalb. The zone change split a subdivision
down the middle and created traveling distances of up to
five-and-a-half miles for some of the rezoned children.
HEW points out that, like Cedar Grove, Columbia was
also under capacity and a largely white area between
1-20, Candler Road and I-285 could have been rezoned
from Southwest DeKalb into Columbia. Such a change
would have impeded Columbia's transition towards be-
coming another predominantly black school, and, in addi-
tion, the maximum travel distance for a rezoned child
would be only two-and-a-half miles. Therefore, in an
attempt to relieve overcrowding in one school, defendants
failed to choose an available alternative which would have
also furthered desegregation.
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There are two problems with a finding by this court
that the above boundary changes had the effect of hinder-
ing the process of desegregation within the meaning of
WVriMh, suprc. First, because of the rapid residential
transition occurring throughout this section of the county,
and affecting the racial ratios of schools in which no zone
changes have been made, it is impossible to determine
whether the zone changes in question actually accelerated
the transition at one extreme, or whether they had little
effect on the process of desegregation which was in fact
impeded by a natural process of residential transition.
The second problem is that even were the court to find
the former to be true and conclude that therefore the
boundary changes were impermissible, an injunction
against their imposition at this point in time would be
meaningless. The percentage of blacks in this area has
increased dramatically and, as the HEW report admits,

"Because of this concentration of black students,
we believe consideration of remedies would have to
look beyond mere alteration of school zone lines in the
area schools." HEW Report, at 11.

Whatever indeterminable effect the aforementioned zone
changes have had on the process of desegregation in this
portion of DeKalb County, the actions of the defendants
in making these changes do not justify the ordering of
a remedy which would go beyond the alteration of school
zone lines. The court does wish to ensure, however, that
any future zone changes as well as the purchase of any
new school sites are made so as to have the effect of
furthering as opposed to hindering desegregation. Accord-
ingly, a biracial committee will be established which will,
as part of its functions, approve such zone changes and
school site purchases. Singleton v. Jackson A unicipal
Separate School Ditr'ict, supra, 426 F.2d at 1370; Elli.
r. Board of Pu blic In strH tion, 423 F.2d 203, 207, n.4

5th Cir. 1970).
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ORDER

For the foregoing reasons, the court hereby ORDERS
that:

(1) The M-to-M program be modified so that any
student may transfer from a school where his race is in
the majority to anyX other school within the county in
which his race is in the minority. Space must be made
available in the receiving schools for transferees who
shall be given priority for space over new students,
but in no instance shall a transferee displace a student
previously enrolled in the receiving school.

(2) Such M-to-M transfer shall be effected by as
simple an administraitve procedure as possible. The
school system will provide M-to-M transfer forms at the
student's neighborhood school. The student's parent or
guardian must, under usual circumstances, complete the
form on or before May 1 of the school year preceding
the school year for which the student desires to partici-
pate in the M-to-M program. The school system shall
provide the student with a copy of the form which shall
be presented to the receiving school by the student on the
annual registration day.

(3) The school system shall publicize the M-to-M trans-
fer procedure by paid advertisements in local newspaper:;
news releases to all media; brochures available at each
school; and notices placed in school newsletters and news-
pa)ers no later than March 15 of each year. Such pub-
licity shall be followed by notices sent to each parent
or guardian no later than March 31 of each year.

(4) Any student may exercise a majority-to-minority
transfer once during the student's elementary career and
once during the secondary school career. Once a transfer
is effected, the transferee need not reapply for the trans-
fer each. year. If the student's race becomes a majority
in the receiving school, he may (a remain at the receiv-
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ing school ; ( h return to his neighborhood school; or (c)
transfer to another school in which his race does not
comprise more than a majority of the student body.

(5 Transportation shall be provided at the expense
of the school system to any M-to-M student who so re-
quests and who lives more than one mile from the receiv-
in,'_ school. Defendants may seek modification of this pro-
vision of the order if, based on the number of students
electing to exercise M-to-M transfers and the receiving
schools chosen, a workable plan of transportation proves
impossible.

(1 These changes in the M-to-M program shall be
implemented for transfers be ginning with the 1977-78
school term. Students wishing to participate in the pro-
gram for the remainder of the 197G-77 school term, may
transfer to a school which qualifies under the provisions
of this order and in which there is space available. Trans-
ferees must provide their own transportation for the
balance of the 1976-77 school term.

Distribltion of Faculty

(7) The ratio of black to white teachers in each school
must be substantially similar to the system-wide racial
ratio. Defendants are required to reassign teachers with

all deliberate speed so that the racial distribution of fac-
ulty in all schools approximates the distribution of fac-
u l ty in the entire school system.

Biracial Conun ittec

8) A biracial committee shall be established which
shall oversee the operation of the M-to-M program as
modified by this order. The committee's approval must
also be secured on any proposed school zone chan ges or
school site purchases. The committee is to be constituted
hr this court from names submitted by parties to this
suit. The number of members will be determined by this
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court and shall consist of no more than 20 nor less than
ten members. The membership shall be equally divided
between whites and blacks and the chairmanship shall
alternate annually between a white and a black chairman.
The committee shall make annual reports to the court
concerning the functioning of the M-to-M program and
any other action taken by the committee on proposed at-
tendance zone changes or school purchase sites.

IT IS O ORDERED.

This 3rd (lay of November, 1976.

/s/ Newell Edenfield
NEWELL EDJ)ENFIELD
United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVIS ION

(Caption Omitted in Printing I

ORDER

[Filed Jan. 31, 19771

This civil rights action is presently before the court on

plaintiffs' motion to alter or amend this court's Novem-
ber 3, 1976 order pursuant to 56(e). Specifically, plain-
tiffs ask (1) that the order's ruling with respect to re-
assignment of faculty be extended to apply to principals,
administrators and other staff members; (2) that such
reassignments take place prior to the beginning of the
1977-78 school term; (3) that the M-to-M prograni he
amended to address the problem of students entering the
school system mid-year; (4) that students be allowed to
transfer under M-to-M at the end of any quarter; and
(5) that the limitation on the number of transfers a
student ma mr-ake during the course of his elementary
and secondary school career be deleted.

Since the Fifth Circuit Court of Appe als in Singlrton
v. Jacks3on? Mb municipal School District, 419 F.2d 1211,
1217-18 i5th Cir. 1970) , made its ruling with regard
to reassignment of faculty applicable to principals and
staff who work directly with children, and since this court
relied on S ingleton in ordering reassignment of faculty in
DeKalb County, the court is inclined to amend its Novem-
ber 3 order by adding the following to Section 7:

"* * * A similar ratio shall he accomplished with
respect to staff who work directly with children at
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school. In addition, in no instance shall a principal
be assigned to a school based on the racial composi-
tion of its students."

Absent a showing that defendants are not progressing
"with all deliberate speed" to reassign staff in accord-
ance with this court's order, this court is not inclined to
set a deadline for compliance by fall, 1977.

Regarding the M-to-M program, the court did not mean
to alter defendants' policy with respect to students chang-
ing their residence or entering the school system mid-
year. Such students may transfer under M-to-M at the
time of their enrollment. rihe court is mindful, however,
of the administrative burdens which will he placed upon
the school system if the other requested changes are made
in the M-to-M program. The ability of a child to transfer
at the end of any quarter and as many times as desired
under the Atlanta M-to-M program, (ee Ca/ho in v. Cook,
No. 6298 (N.D. Ga., Feb. 22, 1973), does not persuade
this court that such -a system is either mandatory or de-
sirable in DeKalb County. Those requested amendments
are therefore DENIED.

Plaintiffs' motion to amend is therefore GRAN T ED to
the extent enunciated herein.

So ORDERED, this 23rd clay of January, 1977.

s/ Newell Edenfield
NEiwELL EDEN FIELD
United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

(Caption Omitted in Printing)

ORDER

[Filed Apr. 18, 1977]

This action is once again before the court on defend-
ants' motion to alter or amend this court's order of March
29, 1977 in which the court named members to the bi-
racial committee.

Defendants ask this court to delete Oscar Kirk's name
from the committee because he is an employee of the
defendants. Defendants argue that Kirk is therefore re-
sponsib le to the defendants at the same time that the
defendants are responsible to Kirk as a member of the
committee appointed to oversee the actions of the school
board. The court agrees with plaintiffs, however, that
Kirk's responsibilities as an employee and as a member
of the committee are not so intermeshed as to cause the
conflicts which defendants fear. Kirk is answerable to
defendants only in his professional capacity, and the
court is not prepared to rule that he cannot separate his
professional loyalties to defendants from his duty to serve
as an objective member of the committee.

Defendants also ask that two other members, Mr. Phil-
lip McGregor and Mrs. Eunice Smith, be removed from
the committee because they are plaintiffs in the present
action and thus have a pre-determined bias. In support,
defendants point to a letter to Dr. Hinson signed by these
parties before they were appointed to the committee,
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which sets forth various concerns about this case that
had been brought to their attention. Defendants argue
that this letter "indicates they are not neutral in their
thinking and they are not waiting to oversee the Board's
action, but instead want to precipitate certain actions."

These individuals may indeed be interested parties, but
there is no indication that they are biased. Their letter
merely served to transmit complaints that they had re-
ceived to the school board. It should be noted that their
letter addressed to defendant was necessitated by the
fact that the members of the bi-racial committee had not
yet been named, and that the committee had thus not met.
Defendants' motion to remove the above-named individ-
uals from the committee is hereby DENIED.

In its March 29, 1977 order the court ordered the de-
fendants to notify the members so that the committee
could begin meeting. Despite the fact that applications
are now being made for participation in the M-to-M pro-
gram, the committee has not yet met. Such applications
are due by May 1, 1977. In view of these facts and the
presence of various complaints which have already been
transmitted to the school board regarding M-to-M, it
would appear that the committee has plenty to discuss
and should do so promptly, although h defenlants' counsel
would suggest otherwise. Since defendants have resisted
gentle prodding by the court to set up a first meeting, the
court now ORDERS defendants to schedule a meeting of
the bi-racial committee to be held no later than Tuesday,
April 26, 1977.

In their response to defendants' motion, plaintiffs asked
that the deadline for application to the M-to-M program
be extended to July 1, 1977 in view of the fact that the
bi-racial committee has not yet convened. The court is
not prepared to so extend the deadline at this time and
would instead suggest to plaintiffs that their recommen-
dation be addressed to the committee at its first meeting.
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If the committee should concur in the recommendation the
court will then consider such an extension.

In summary, defendants' motion to alter or amend the
March 29, 1977 order is DENIED and defendants are
ORDERED to convene a meeting of the bi-racial com-
mittee by April 26, 1977.

So ORDERED, this 18th day of April, 1977.

/s/ Newell Edenfield
NEWELL EDENFIELD

United States District Judge

/
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

(Caption Omitted in Printing)

ORDER

[Filed May 6, 19771

This action is now before the court on the bi-racial
committee's recommendation to extend the deadline for
application to the M-to-M program from May 1 to May
31. At its first meeting, the committee voted unani-
mously in favor of the recommendation after first hear-
ing the school board's objections to such an extension.

The committee states that although about 500 appli-
cations have been received, there is still much confusion
and ignorance regarding the progr-am and suggests that,
further publicity is needed. Many parents failed to re-
ceive the brochures distributed to the students in school,
and prospective new students such as those in private
kindergartens have not been reached. In addition, the
committee notes that many parents have expressed anx-
ietv over whether transportation will in fact be provided.
Moreover, the committee feels that it has had inadequate
time to oversee the application stage, of the program,
despite its diligent efforts since its first meeting. The
committee feels that the extension would give the commit-
tee the opportunity to take the complaints of parents
and make meaningful suggestions to the school board.

The commitee states that it carefully considered the
school board's reasons for opposing a thirty-day exten-
sion, but found them unpersuasive. It reasoned that plans
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for allotment of teachers and textbooks and transporta-
tion schedules, could be roughly sketched based on the
pattern of applications up to this point, and did not find
that the effect of a thirty-day extension on other adminis-
trative matters would be as drastic as defendants de-
scribed.

The court is inclined to defer to the committee's judg-
ment in this matter since it alpears that the committee
has carefully and "objectively" considered the situation.
The deadline for alpplication to the M-to-M program is
hereby EXTENDED through May 31, 1977.

A notes on the issue of transportation is also in order
at this time. The M-to-M brochure that was distributed
states that the provision for transportation "may be modi-
fled based on the number of eligible students who elect to
exercise M-to-M transfers and the receiving schools
chosen." Defendants are reminded that this court has
ordered that transportation be provided: if this provision
is to be altered, it will be done only by order of this
court. The school board should approach the issue of
tran p station with the intention of devising a workable
plan, as have other systems such as that of Atlanta.
Accordingly, defendants are advised to comply with the
committee's request that some basic transportation poli-
cies and procedures be prepared and submitted to the
committee. Knowledge of the exact number of students
participating is not necessary for the planning of such
basic policies.

Finally, the court wishes to commend the committee for
the active and concerned approach to the task for which
it was created. The committee has been meeting weekly
in an effort to oversee the M-to-M program and approve
any school zone changes. It is h oped that this committee
can ser ve as an objective arm of the court, relieving the
court of the unwieldy and inappropriate task of becoming
embroiled in the di 'ly administration of the school system.



103

Thus far, the committee is abli fulfilling this role, and
accordingly, the court will continue to afford considerable
deference to the committee's recommendations.

In summary, the M-to-M application is EXTENDED
until May 31, 1977.

So ORDERED, this 6th day of May, 1977.

/s/ Newell Edenfield
NEWELL EDEJFIELD

United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

Caption Omitte d in Printingi

ORDER

Filecl Oct. (, 19771

This continuing school desegregation action came he-
fore the coLrt on October 8, 1977 for a hearing on a
proposed attendance zone change to relieve overcrow ding
in Flat Sho ls Elementar School. Pursuant to this
court's 1969 order, all such zone changes rnu t be ap-
proved by the cou]rt.

Flat Shoals Elementary School, which had an enroll-
ment of 6( students (799 black) during the 1976-77

school year has a total pupi1 capacity of 702.1 At the
time of regitra'ion for this school term it became ap-
parent that Flat Shoals would be overcrowded, and hence
two mobile unit classrooms were placed adjacent to the
building, increasin the school's capacity to 754 students.
Howe er, by mid-Sqptember the :school's enrollment had
reached 852 95" black and it was thus extremely over-
crowde. A i an mtngr of the Fl at Shoals Elementary
PTA on Sepl ember 13, 1977, Assistant Superintendent

Ihe school system resent-ly dete rmn i nes element ary school ca-
parity i using a f15iigr ( 26 students fo(r each classroom.

2 N building pe rmits were issued in the Flats Shoals area for
either apart mInts or single family residlenlCes. Instead, it is esti-
mat-d that, the l1r.e increase was due to the fact that certain
formerly "Adult, Only"' apartlm int cmplexes i the area began
accepting families with child ren1.

1
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Joe Renfroe explained that the various alternatives avail-
able to the school included the addition of several mobile
units; alteration of school attendance zone lines; or long-
term construction of a permanent addition to the school.

On September 19, 1977, defendant school board ap-
proved the administration's proposal to relieve the Flat
Shoals overcrowding through alteration of attendance
zones affecting Bob Mathis, Columbia, Rainbow, and Flat
Shoals elementary schools. On September 23, the plan
was submitted to the court-appointed bi-racial commit-
tee for its approval pursuant to this court's order of
November 3, 1976.7 The committee approved one seg-
ment of the plan affecting Bob Mathis,' but, by a di-
vided vote of five to three of those present, declined to
approve the balance of the plan, instead proposing its
own zone changes. On September 26, the board met with
the bi-racial committee, declined to adopt the alternative
plan, and the bi-racial committe- formally rejected the
disputed elements of the board plan.

The School Board's Plan

Under defendants' plan, the eastern boundary line of
Flat Shoals would be m oved westerly from Shoal Creek
to Flat Shoals Road. The area deannexed from the Flat
Shoals attendance area contains 131 students, 31 white
and 100 black. This would reduce the Flat Shoals en-
rollment to approximately 721 students, and would change
the racial composition from 95, to 97 black. Plain-
tiffs and the bi-racial committee do not dispute that this
is the proper territory to deannex from Flat Shoals de-

.All rchoo l z on chang es rnu-,t be 'appro ved by the bi-racial corn-
mittee in ordler to ensure that such changes have the effect of

fourth ering de4egregation. S(e Order of Noverber 3, 197G at 23.

4 This part of the plan involves the transfer of 32 students (3
white and 24 black) to Bob Mathis, a majority -white school. Since
there xwa.s no opposition to thLis zone change, the students. have
already been transferred into the new school.
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spite the resultant effect on the racial composition of the
school.

While the southern tip of the deannexed territory
would be annexed to Bob Mathis," most of the terri-
tory would be added to the Columbia attendance zone.
The 99 children (23 white, 76 black) involved in this
move would increase Columbia's enrollment from 636 to
735, beyond that school's capacity of 676 students. To
prevent the overcrowding of Columbia, defendant pro-
poses to shift the southeastern boundary line of Colum-
bia westward, carving out a section from Columbia which
would be annexed to the adjacent school zone, Rainbow.
Of the 93 students involved in this boundary line change,
46 are black and 47 are white.

As a result of the boundary-line changes, Columbia's
student enrollment would increase by six, although its
racial composition would increase from 80'% to almost
84'% black. Rainbow, which currently has an enrollment
of 634 with a capacity of 754 students, would have a
total of 727 students after the change. Its racial popula-
tion would increase from 14 % to 19 % black.

Under the school board plan, the new zones would be
contiguous, and many children would be slightly closer
to the new school than they were to the previous school.
The school plan also allows for further growth in the
area which experienced a large increase in student popu-
lation which led to the overcrowding at Flat Shoal:. This
area would now be part of Columbia which has a present
capacity of 676 students, and which, Renfree testified,
has rooms which could be converted to the equivalent of
two or three additional classrooms. In contrast, Rain-
bow will absorb an area of single-family homes whose
student population is not anticipated to grow substan-
tially over the next few years. After the change, Rain-

See note 4, supra.
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bow will be 27 students below capacity, and according
to Renfroe, there is little room for expansion in this
school.

The Bi-Racial Committee's Proposal

The bi-racial committee proposes, and the plaintiffs
support, a plan under which the 99 students deannexed
from Flat Shoals would be zoned directly into Rainbow
School, increasing Rainbow's population to 733 students
and its racial composition to 22 %& black. Unless further
zone alterations were made, the deannexed portion would
be noncontiguous to the balance of the Rainbow zone.
Columbia's school zone and its student population would
be unaffected by this alternative plan. With this bound-
ary-line change, however the area of apartment com-
plexes, which has experienced the large student increase
and where future growth is expected, would be zoned
into Rainbow which would have little additional room
for further increases in its student population.

The court has no strong conviction as to which of the
plans presented is educationally wise or constitutionally
mandated. The, court can only wish the contrary were
true. With a strong conviction either way, the task of
the court would be much easier indeed.

At the outset the role of the court is complicated by
doubts as to which of the issues and arguments involved
raise questions which are purely educational and are
therefore addressed to the school board, and which are
constitutional and therefore properly addressed to the
court. At the center of the disagreement, for example,
is the wisdom of irvolving-unnecessarily, as plaintiffs
say-the Columbia school at all. As plaintiffs ask, why
not simply transfer the overflow school population from
Flat Shoals to Rainbow directly, leaving Columbia un-
disturbed. They say that Columbia is presently a stable
school community and that to arbitrarily transfer ninety-
odd students in from one direction and another ninety-
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odd out in another, during the school year, is to invite
dissension and turmoil. They also correctly point out
that a direct transfer from Flat Shoals to Rainbow would
serve the constitutional purpose of increasing desegrega.-
tion at predominantly white Rainbow while not adding
to the 80 % black majority at Columbia. There was also
hearsay testimony from one white parent from the Co-
lumbia district suggesting that the double transfer pro-
posed by the board would cause further white flight from
the Columbia zone, and would recapture for the public
school system certain whites who, as present residents of
Columbia, are not now allowed to attend Rainbow school.

As opposed to these arguments, the school board first
denies that Columbia is "stable" (whatever that term
means), pointing out that in two years because of chang-
ing housing patterns it has gone from majority white to
80% black. The board next points out that all of the
students involved must be bused in any event and that
both in distance and travel time they will be nearer to
their new school under the board plan. Admittedly, this
is only a make-weight argument, however, since the travel
difference between the two plans is only a mile and in
time no more than two or three minutes. More impor-
tant, the board says, its plan adheres to its preference
for completely contiguous attendance districts while that
of the plaintiffs does not. Admittedly, the DeKalb school
system has had some noncontiguous districts in the past
but the Superintendent testified they had all been elimi-
nated -but one and that the one exception was contiguous
but for a strip of the City of Atlanta by which the dis-
trict was penetrated. Finally, and, it would seem, most
important, the board says its plan is calculated to an-
ticipate future increases in school population, thereby
making the new attendance zones more permanent,
whereas, as it says. more attendance zone changes would
be required under plaintiffs' plan within a very few
years.
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Assessing these opposing arguments, the court con-
cludes that, in the context here, such matters as con-
tiguity of districts, distances to school, stability of school
neighborhoods, and anticipation of future school popula-
tions are matters which address themselves to adminis-
trative or policy questions and are therefore (at least
at the present time) the responsibility of the school
board, not this court.

Going to the constitutional questions which do concern
this court, it sees little to choose between the two plans
and nothing to constitutionally mandate one plan over
the other. This court has implicitly instructed the school
board that any future zone changes should be made "so
as to have the effect of furthering as opposed to hinder-
ing desegregation." See Order of November 3, 1976 at
23. Technically under this order, and if we admit that
the function of the court was to merely choose between
the two plans, the court would be inclined to favor the
plan submitted by plaintiffs over that proposed by the
board; and that for one trivial reason: the board's plan
would increase the racially black majority at Columbia
by approximately 4 %4, whereas the plaintiffs' plan would
not. Otherwise, the difference in the racial impact of the
two plans is virtually nil. Both would improve the racial
balance at predominantly white Rainbow by approxi-
mately equal percentages.

But the court cannot measure every proposed zone
change with a micrometer and, furthermore, the court
does not consider its function to be a simple choice be-
tween the two plans; on the contrary, the only question
before the court is whether the plan proposed by a duly
elected school board is constitutional. If it is, then the
court has no authority to overturn it; and taking into
account the entire school plan with its allowance for
future growth, the court does not feel that a 41 increase
in the black majority at Columbia renders the plan in-
valid.
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le naked fact is that the school population in the
e .ire southern portion of KeiJalb County is growing and
its racial corp osition is going black Iv leaps and )oun d.
At some future point in time and on a proper presenta-
tion, the coui.rt may be called upon to deal with this en-
tire developmen-t, although it i true that most all of
these changes have been brought ab out b changing e;-
(lential patterns, not by school board action. At least,
for the present, however, 1hee larger proles ar( not
before the court. More over, f'orm the corrnumnication
received by the court from thi aea in either le(tt! r
from parent s, (onf ernces with the bi-racial coammitt e,
and indeed f rorn tohe testim ony at this h-aring, it ap
pears to the court that, without in any degr ee surcrnder-
ing their constitutional rights, the rairn interest ard em-
p hasis of the black residents in this area is not so rnu
for an exact racial balance as for quality educ(aton. By

their (own testimony they are presently getting quity
education. By all account, the IeKalb scrool sytem i
said to be the best in the state and perhapl' one of the
best in the nation. This did not ju et happen. Much :redi'.
for the situation rnust be iven not orl' to inter ted
and ccoperative -School paren t, ut ialso to a able a nd
effective school board and school adrniitration who, de-
spite some possible S hortcorning, ar e tryin g to obey e
law. Quality educational systems are a fragile blesing,
as many metrop ol itnan a e h l ro earned t o her rri w
When one is found it should not b passed ou f x-

istence to satisfy fractional te nicali'ties. To i end
courts should' defer to school Ib oar plans and recom-
mendation: unss conStitrutionally' required to do0 other"-
wise. Considering all of thee factors. the slig ht increase
in the percentage of blacks in Columin ia schxl appear.
t o he court to b, a t most, de rmi.niis. This is ir
tended in no way to rebuff the effort of the bi-racial
comrmittee. Th.e committee. however. do*e not sit as a
supervisrory school board. In this instance thev r"opery
sought a 'ev iw of heir ews as well as those of the
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board. R{ecognlizinig that 1 thirP~i4(I arumn has somei va-

lidit y, the Cour t still (oes not fee that the board's pro-

posal i ba1ically unonittiona] or that the cOw rn ttee's
plan is constitutionally require.

At. this~ point, th e :ou rt deems it not arnm to com-~
m ent briefly on th relatoriship bet.w thrj l je school oard
an(d the bi-racial crmm ittee and t) suggea afw gu ide
lits to claify 1m4or in ationship between the two

bodies. Th Ye rni I:oern appears to be the b'-r;ala
ommr iu hee ( complaint of itn ia ability o get infernaion

rorn the school administration and the tardy (fdeisj u re
to the commitrri.tee of cont erplatd plar s an d fina pro-
posas

With r-gard to propoah and plan, it dof not :ern
nr((:ceary: fh r or the bacia cornrua e to be invo lv-d in
the earl plarmg :tages of ad~rnin itration r opo -l
which mna y nere re tch the hoard far in ( omi draion.

(On the ohe han, it wouH seern ta tN y i-racial corn-
Ymittee' irnp wuYld be helpful bfore proo sakO 4u,

zone ebange. are >ubrU to' te boari for th ir
firn approvaL, ad suc no eh inu boud be °o'ght by h
chool adminirio, t t i of ro )ur im po ible for i

coiur t o rnanidate a preen point 1 at whih tirn' Vh bi-
raca cnnittee mut be ad upon.ui Howe er, a :

pe reie suggeni tht the' cor~nmin must a tb

formed of cortemplate-d plan' ro to an publ L: r
ings0: r a h el by h _ hool admniati on wi h

parent: of th chji dren m be afcned yo 1' we ph ra

T' _ _ re J r aa
r64.n ' i- 1. ' 1 , - 4 A 4rma n 1 _., .o 0 0 sa-

, - 4j 4'

:Ofc t'~ .u (ld - ' .. Y . ,, 0'~44 p~ ' 3- t~f .f~

t r w, ni Yv P .j V r rPo ef e y ° wT

y.
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With regard to information sought by the committee,
it must be remembered that the school system's primary
function is to run the schools, and thus it cannot op-
erate at the disposal of the bi-racial committee. Infor-
mation should not be expected when it has never been
compiled by the system, and compilation would be ex-
tremely burdensome to the system. However, where sta-
tistics have been compiled and are being used by the
school system in its preparation of plans, such statistical
information should be supplied to the committee as soon
as possible.

Once again the committee and school administration
are encouraged to work together in the formulation of
plans and policies. The school system should seek, rather
than avoid, the committee's input. And while the com-
mittee is to be commended on its active participation, it
is also encouraged to be more understanding of the com-
plex problems which the board and administration face
in running the DeKalb schools.

In summary, the school board's proposed zone changes
are hereby APPROVED.

IT IS SO ORDERED, this 6th day of October, 1977.

/s/ Newell Edenfield
NEWELL EDENFIELT)

United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTiRICT OF GEOR{GIA

ATLANTA DIVISION

Caption Omitted in Printing)

ORDER

J Filed Dec. 27, 19771

This civil rights action is no w before the court on plain-
tiffs' motion for an award of attorneys' fees, costs and
(xpense's, plaintififTs' notion for a protec(tive order, and
defendants' notion to defer consideration of the fee
award.

In Septe(mber, 1975 plaintiffs filed a motion for supple-
mental relief, claiming that DeKalb County was not in
comldJ plbiotce with this court's 199 order. After heairings
held in August, 1976, this court issued its order on No-
vember f f, 1976, in which defendants we-re required to

modify their ma-j or1ity-to-ni ority (M-to-M N transfer pro-
gram and re sign faculty and staff. The court decline(i
to find that defendants were in violation of the 1969
Order with r-egar l to attendance zone changes, aind or-
dered no changes in attendance lines. The court did, how-
ever, set up a birae cia l committee v which wou l( ove.4o-ee
future zone chan ges an.d school purchase as well as the
M-to-M p ro .ramI.

Plaintiffs then moved as the pr evailingr party for an
award of attorneys fees. costs (and expens p ut to
20 U.S.C. 1617 which provides in iekvant part:

Uon th,(, entr y of a final order by a court of the
U nitd 't aes agi nst a loal educational agn, a C
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State (or any agency thereof), or the United States
(or any agency thereof), for failure to comply with
any provision of this chapter or for discrimination
on the basis of race, color, or national origin in vio-
lation of title VI of the Civil Rights Act of 1964, or
the fourteenth amendment to the Constitution of the
United States as they pertain to elementary and sec-
ondary education, the court, in its discretion, upon a
finding that the proceedings were necessary to bring
about compliance, may allow the prevailing party,
other than the United States, a reasonable attorney's
fee as part of the costs.

Plaintiff's lead counsel submitted an affidavit setting out
the amount and manner in which time was spent litigat-
ing this action between September, 1975 and this year,
totaling some 240 hours, and has also submitted a list of
expenses totaling some $470.00. Defendants do not con-
test that some attorneys' fee award is in order, nor that
plaintiffs' attorneys actually spent this time and money
litigating the action. Instead, defendants su, gest that
less time shold have been spent on the case and the fee
lowered accordingly.

Both sides point to Johnson rr. Georgia High way Ex-

pre 8 488 F.2d 714 (5th Cir. 19741, which sets out a
list of criteria for determining an appropriate fee award.
Using some of these criteria, defendants propounded a set
of interrogatories for plaintiffs' attorneys to answer
which would explain such things as the exact way in
which the attorneys' time was spent, and the extent of
the attorneys' experience in trying such matters. Plain-
tiffs moved for a protective order, arguing that the inter-
rogatories were intended for purposes of harassment and
delay. Defendants rebut this claim and further ask that
this court refrain from making an award until the dis-
covery is responded to.

With all deference to defendants' efforts to get addi-
tional information before the court on the matter of the
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fee, and to plaintiffs' arguments that certain of the inter-
rogatories are indeed burdensome and unnecessary, the
court finds that it presently has sufficient information to
make a reasonahle fee (deter mination, and therefore
DENIES defendants' motion to defer.

In explaining the appropriate standards to be used in
fixing a fee, the Fifth Circuit Court of Appeals noted in
*hJoimnn that such a determination cannot be reduced to
a calculation with mathematical precision. 488 F.2d at
720. With tiat caveat in mind, the court proceeds to
consider plaintiff's claim for attorneys' fees in light of
these criteria.

Obviously the hours claimed by plaintiff's' attorneys is
an imp ortant factor to be considered. In reviewing the
list of hours spent. the court notes that over 100 hours
are claimed for telephone calls, client conferences, and
community meetings. While the lead counsel's presence
was probably necessary for some of these confer nces and
meetings', a. p arapr(ofessional could have handled a sub-

Stantia portion of this responsihility. 488 F.2 1 at 717.
A Iara r:J)ofs:sional could also have been used to some
extent to ins)ect documents. despite the fact that some
analysis was necessary in discerning the imi porta nce of

the various statistics.

It should also be noted that co-counsel has submitted
a list of hours, most of which was for research and
preparation for hearings, which brings up the question
of dupl cation of effo rt when tw oC attorney work on the
same problem. televant to this consideration is the factor
t hat a( good deal of the legal questions presented by the
case are neither novel nor particularly thorny. Often, the
standards wer-e clearly s'et forth in Fifth Circuit and
S upreme Court opinions. Of course a substantial amount
of time was necessarily spent cullinjg the facts of he
DeKalb County school situation and applying tho se facts
to current ease law. However, the court feels compelled
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to reduce the amount of hours claimed in accordance with
its own "knowledge, experience, and expertise of the time
reqfuired to complete similar activities." ' 488 F.2d at
717.

Reviewing the other factors of Johns.orn, specifically the
attorneys' degree of skill and experience, the quality of
the w%,ork performed, and the results obtained, along with
the criteria previously discussed, the court hereby
AWARDS attorneys' fees and expenses to plaintiffs in
the amount of $12,000.00. Plaintiffs' motion for a pro-
tective order and defendants' motion to defer are hereby
DENIED as MOOT.

So ORDERED, this 27th day of December, 1977.

/s/ New ell Edenfield
NEWELL EDE~NFIELD

United States District Judge

1 The court's reduction Of hours has the same effect as lowering
the hourly rate.
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UNITED STATES DI8LTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

(Caption Omitted in Printing

ORDER

Filed May 23, 1978J

This school desegregratiorn action came before the court
on May 15, 1978 for a hearing on four issues: (1) the
closing of Heritage Elementary School, t2) the construc-
tion of eight additional classrooms at Flat Shoals Ele-
mentary School, (3) the continuing conflict between De-
Kalb County school officials and the Biracial Committee
and i4) intervenor Johnson's motion to cite defendant'
with contempt for failing to provide transportation pur-
suant to the M-to-M prog .ram.

1. Heritage is an eighteen-room elementary school,
located in the niorth ern section of DeKalh Couitv. It has
a capacity of 4G8 students 1 but for the past few years
has had a dclining s tudent enrollment. This school vear.
(1977-78) Heritage has a population of 26(9 stidits, not
including kinder"arten and special education students.
Projected enrollment for the 1978-79 school year is 2,47.

The controversy lefor the court hars resulted from
defendants' plan to clse this school as a r regular ele-
mentary school and convert it to social education center
for elemeltavy-age .students residing in the northern part

7 TIh oo Nytm dedteiv. rmines eo'nlentary shol rvapwr-ity, ah m
any special progrranst, on the bas is of t wmntysi x student p or

chtssroom.

WI
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of the county. The county currently operates Scottdale
Center as a special education high school. This facility is
old and unsatisfactory, anld defendanLt plan to transfer
the Scottdale program to Margaret, Harris Center, which
is now serving as a special education center for
element'aryv-agre children in the northern portion of the
county. Heritage has been chosen as the recipient school

for the existing Marg-aret iarris program.

Plaintiff anld the Biracial Committee oppose the deci-
sioi to close Heritage, alleging that it will adversely
'Affect a siccessfu l maj ority-to-minority (M-to-M) trans-
for program cu rrentIy in operation there. Nineteen Stu-
(nts are present tl ev rolled in tiat program, and Heri-
far~v is the only school in the northern peart of the county
with sul stantial M-to-M participation. A spokesperson
for the parents of the M-to-M students indicated that she
had ma dfe an extensive effort to recruit black students,
that bla parents had visited a number of school before

'lecting Heirae, that Heritgre was selected primarily
for it< size and special reading, math and tutoring pro-
Olrans, and that the Heritage community had been recep-

:ive to the M -t-M students. She also expressed concern
that if Jieritag e is closed, these M-to-M students will
arain have to adapt to a new school and that for this
re son some might not continue to participate in the

program. Plaintiffs and the Biracial Coommittee asser-t.
that ohr e l mnenta .:schools in the northern portion of
the count', whicb do not have M-to-M programs, are op-

SPursuant t+ thE cond 's NoxErnber 8, 1970 order, defendants

p)Irnte the 0[. pr'oposod 7One changes, which wouid result from the

COnIVersifon ti ffen f sre, to the Birny al Corrmittee on April 8, 1978.
The C' mmrit tee r ejected the changes stating that Hleritage's cur-
rent use should not be altered.

P Plaintiff, and the Biracial C rnmittee oppose only tho choice
of He~'ritIage as the r-c;ipien t school for the special education p ro-
riarn. They do not oppose, and in fact support, the decisioD1. to close(

the Scottdale Center.
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rating significantly below capacity and would he appro-
priate choices as the recipient school for the special edu-
cation center. They therefore contend that closing Heri-
tage, which might otherwise be permissible, has an imper"-
missihle effect upon the M-to-M program.

Defendants contend that the conversion of Herita ge

will not have a racial impact. They note that the M-to-M
students will be able to attend either Oakgrove or Haw-
thorne, the schools to which the Heritage students will be
transferred, or any other schools they choose under the
M-to-Ml program. They also note that the reading and
math facilities are the same at all the elementary schools
and that although tutoring services provided by the conm-
munity may not already exist at Oakgrove or Hawthorne,
such assist ance is always encouraged.

Defendants also explain that although certain other
elementary schools in that portion of the county are
severely under capacity, after examination of all factors,
Heritage e remains the only sensible choice for conversion
to a special education facility. Heritage has eighteen
classrooms and defendants hav e determined that approxi-
mately that number will he required in the new center.
All of the other under-capacity schools which wepre con-
sidered have at least twenty-three rooms. Defenda1nis
contend that to convert any of these larger schools would
he an uneconomic use of taxpayer money. Defendants
also note that some of the other schools whi-ch appear to
be underutilized actually are housing special prograrns
which require more space Per child than the county
usually allots. Further, at least two of the schools which
are currently under capacity appear to be destined for
major changes in enrollment due to their proximity to
the MARTA line and expected nev housing developments
or in the event of a transition from "singles" apartments
to family units. Finally, defendants argue that, Heritaue
is in an ideal location for a spe ial education center,
which relies upon volunteer services, since it is near other



120

elementary schools and a high school and is located in
the midst of a single-family dwelling residential com-
munity.

On the basis of the foregoing testimony, the court
concludes that closing Heritage Elementary School to
regular students will not have an impermissible effect on
the M-to-M program, and, thus, on the process of deseg-
regation of the county school system. The choice of Heri-
tage over other under-capacity schools as the recipient
school for the special education center, in the opinion of
the court, is justified by its size and location and by the
fact that to close any of the other schools would not be
economical in terms of room usage or wise in view of
possible future increases in student enrollment. Since the
M-to-M students now attending Heritage will be able to
transfer to Oak Grove cr Hawthorne, along with their
white classmates, and will have available to them essen-
tially the same learning tools as they had at Heritage,
the court concludes that the disruption in the program
is not of legal significance. Accordingly, defendants' mo-
tion to change attendance zones is hereby GRANTED.

2. Also before the court are plaintiffs' and the Bi-
racial Committee's contentions that the proposed construc-
tion of eight additional classrooms at the predominantly
black i 96% 'i Flat Shoals Elementary School will violate
the court's June 12, 1969 order. That order states, "To
the extent consistent with the proer operation of the
system, the county board will, in locating and designating
new schools, in expandhig existing facilities, and in con-
solidating schools, do so with the objective of eradicating
segregation and )erpetuating desegregation." Plaintiffs
argue that the Flat Shoals expansion is designed to con-
tain the growing population of black students residing in
the Flat Shoals district within that school zone and that
such containment is contrary- to the instructions of this
court. Plaintiffs also allege that additional rooms are un-
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necessary at Flat Shoals inasmuch as three predominantly
white schools located nearby have additional space.

Flat Shoals, which is located in the southern portion of
DeKalb County, currently has twenty-seven regular class-
rooms and two mobile unit classrooms. Its enrollment is
approximately 710 children, not including those enrolled
in the special education and kindergarten programs.
Defendants have testified that the eight-room aclition,
which will be in the form of two pods containing four
classrooms each, is not intended to confine black students
to a predominantly black school but, rather, is to provide
the existing student body wi th a better environment for
learning., Assistant Superintendent Joseph Renfroe tes-
tified for defendants as to the intended] uses of the addi-
tional rooms. Two of the classrooms will replace the two
mobile units presently operating at Flat Shoals. Another
of-the new rooms will be used for the kindergarten pro-
gram which is being greatly expanded as the result of
an increase in :state funding. Three of the rooms will be
used in connection with the county's special education pro-
ram, another will be used as a reading and math lab

and the final one will serve as a "multi-purpose" room.
Defendants also note that the rooms will be fully air-
conditioned and will have modern equipment and furnish-
ings.

While the court recognizes the concerns expressed by
plaintiffs and the Biracial Committee on this matter, it

4 Defendants were before this court in September, 1977, as a
result of a drastic and unexpected increase in the student enrollment
of Flat Shoals which created severe overcrowding at that facility.
At that time the coirt approved the installation of two portable

cla:srooms and a change of attendance zones which zoned approxi-
mately 130 students out of the Flat Shoals district.

5 Defendants also make much of the fact that these eight class-
rooms will not be used to bring any now students into Flat Shoals
who do not now reside in that school Zone. Clearly the court would
not permit such a change.
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cannot conclude, on this set of facts, that defendants' plan
to construct these additional classrooms at Flat Shoals
violates the June 12, 1969 order. However, to insure
that this expansion never serves to contain the black
student population in the Flat Shoals school, the court
DIRECTS that the additional rooms be used only for
thrse purposes that were stated to the court. Since the
court is aware of the difficulties in determining at this
point the precise number of special education classrooms
which wx ill be needed at Flat Shoals, it will allow defend-
ants a certain amount of leewav in the allocation of the
use of rooms as between special education classes and
special learning laboratories. In no instance, however,
are any of the new rooms to be used to house, or to per-
mit the housing of, additional sections of any grade level.°
The court will not condone additions to Flat Shoals
which are designed, or will serve, to keep the growing
black school population within the existing attendence
zones. In the event the Flat Shoals enrollment continues
to climb, and all indications are that it will, the court
recommends that defendants seriously consider alterna-
tives to further construction, such as alterations in at-
tendance zones, and, possibly, some form of busing, in
order to remedy the overcrowding which is bound to oc-
eur and to promote desegregation in the county schools.
In considering additions to other predominantly black
schools in the county, defendants are advised to keep this
admonition in mind.

3. The next issue to be addressed is the Biracial Com-
mittee's request that the court establish certain guidelines
delineating the authority of the Committee. Elaine Davis.
testifying on behalf of the Committee, cited as points of
contention between the parties the fact that defendants
have failed to request the Committee's approval of their

4 The three rooms being built to replace the mobile units and to
house the kindergarten cla sses are, of course, excepted from this
restriction.



123

actions, failed to follow its (the Committee's) recommen-
dations, and continued to refuse to provide it with per-
tinent information.

As the court explained at the hearing on this matter,
the Biracial Committee has no authority to order defend-
ants to take or to forbid them from pursuing any specific
course of action. Further, the court has no power to
grant the Committee such authority. On the other hand,
the Biracial Committee has complete authority to inquire
into all matters involving the DeKalb County school sys-
tem in which there are racial overtones. The Committee
should investigate any problems it pinpoints, make recom-
mendations to defendants, and seek relief in the court if
it is not satisfied with defendants' response. The court
INSTRUCTS defendants to furnish the Committee with
whatever information it requests in connection with mat-
ters having racial overtones and, to the extent that de-
fendants assert that the order creating the Biracial Com-
mittee gave it authority to oversee only certain race-
related matters, defendants are to consider that order
modified. Finally, the parties are cautioned that the court
does not want to be plagued with this problem any fur-
ther.

4. The final issue before the court is intervenor's mo-
tion to cite defendants with contempt for their failure to
provide transportation for her child pursuant to the
M-to-M program. On November 3, 1976, this court en-
tered an order which provided:

(1) The M-to-M program [is tol he modified so that
any student may transfer from a school where his
race is in the majority to any other school within
the county in which his race is in the minority.
Space must he made available in the receiving schools

r Defendants are advised that the court will frown upon standard
refusal: to provide information on the ground that the question
has no racial overtones.
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for transfereess who shall be given priority for space
over other new students (5.) Transportation
shall be provideld at the expense of the school system
to any M-to-M student who so requests and who lives
more than one mile from the receiving school. I(;
These changes in the M-to-M program shall be im-
plemented for transfers beginning in the 1977-78
school term. Students wishing to participate in the
program for the reminder of the '76-77 school term,
may transfer to a school which qualifies under the
provisions of this order and in which there is space
available. Transferees must provide their own trans-

po'tation for the balance of the 1976-77 school term.

Intervenor is a white resident and citizen of TeKalb
County and the larent of a minor child presently enrolled
a an M-to-M student at Meadowview Elementary Shool,
a predominant ly black school in the county school system.

Because she lives more than one mile from Meadowview,
intervenor has requested that defendants provide her
child with tr~arsportation to school in accord nce with the
cu rt's order.

Defend ants refuse to provide such transportation, how-
ever, and contenl that the issue before the court d(oes not
relate to their refusal to provide transportation under the
M-toa-M program b ut "to the question of w °het hr Inter-
venor can uie the M-to-M program as a cuise for obta in-
ing transportation not otherwise available .nder- the

special education prog ram of the DeKa b County School
Vstem.'" Defendants assert that the child in question is

a student in the General Learninr Disability-Educabe
Prog ram "GLD-E" ! oper ted by DeKalb County, that
she vas enrolled in the GLD-E class at Flat hoals Ele-
mentary school, and that wien that class. wa transferred
to Medo-wvie, she chose-, to remain with it,, al though
transportation to Meadowview was not available for her
under the special education program. After inte rvenor
submitted applications to defendants for transportation
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to Meadowview under the special education and M-to-M
programs, defendants advised her that transportation was
not available to Meadowview but offered to transport the
child to any of three other schools in the system. Two of
these schools were predominantly black, which was one of
the main reasons advanced ly intervenor for enrolling
her child. at Meadowview under the M-to-M program.
Inter venor has rejected this offer and continues to enroll
her child in the Meadowview program. Defendants, ther-e-
fore, argue that they have not violated the court's Novem-
ber 8, 1976 order regarding mandatory transportation for
M-to-M students.

The court disa rees. The language of the order is quite
clear-"Transportatim shall be provided at the expense

of the school system to any M-to-M student who :o re-
quests and who lives rnore than. one mile from the receiv-
ing school." Intervenor's child is an M-to-M student, en-
rolled at predominantly black Meadowv iew. She lives
more than one mile from the school and she has requested
that defendants provide her with transportation. Al-
though this child may not havc been one of the intended
beneficiaries of that provision, she is clearly within the
letter of the law, and, until such time as the order i
modified," defendants must comply with its terms. In
view of the particular facts before it, however, the court
DIRECTS only that defendants cornpens'ate intervenor for
the cost: of her child's transportation after May 15, 1 978.
Intervenor's reque stS , presented at the hearing on th is
subject, for compensation for her past transportation
charges and for actual transportation for her child are

I he cou rt's Noember 3, 11976 order provid d "Dfendants
mav seek rmeodificration of the proviion requiring that they provide
trn11sportati on i if, based orn the nuormboir of s1u1denit (isetirng to
exerc ie Mr-od tranfrr: and the reeei ving tscils eboen, a
workable plarn of transportation prove- irmrpos'si bl." D)efendaos
have not sought any modification of Ihe i ransportat ion pro'ison,
however, and the coul ri dec1 ries to al ter (r amn that order on its
own motion.
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DENIED at this time. The court INSTRUCTS the par-
ties to discuss this situation further to see if some agree-
ment can be reached and to return to the court with this
problem only if they are unable to resolve it after reason-
able negotiations.

In sum, plaintiff's motion to supplemental relief is
DENIED, and defendant's motion to allow a change of
attendance zones is GRANTED. Intervenor's motion to
hold defendants in contempt is DENIED, but defendants
are DIRECTED to compensate intervenor for the costs of
transporting her child to Meadowview after May 15,
1978.

So ORDERED, this 23rd day of May, 1978.

/s/ Newell Edenfield
NEWELL EDENFIELD

United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

(Caption Omitted in Printing)

ORDER

[Filed Sep. 6, 1978]

This school desegregation case is now before the court
on plaintiffs' motion to amend the court's order of May
23, 1978 and defendants' motion to alter or amend the
court's order of November 3, 1976.

1. By order of May 23, 1978, the court permitted de-
fendants to build an eight-room addition to predominantly
black (96% ) Flat Shoals Elementary School. Plaintiffs
had contended that such construction would violate the
court's June 12, 1969 order, which states, "To the ex-
tent consistent with the proper operation of the system,
the county board will, in locating and designating new
schools, in expanding existing facilities, and in consolidat-
ing schools, (do so with the objective of eradicating seg-
regation and perpetuating desegregation." Specifically,
plaintiffs argued that the Flat Shoals expansion is de-
signed to contain the growing population of black stu-
dents residing in the Flat Shoals district within that
school zone and that such containment is constitutionally
impermissible. At a hearing on this matter, Assistant
Superintendent Joseph Renfroe testified on defendants'
behalf as to the intended uses of the eight rooms. As
noted in the court's May order, two of the classrooms
will replace two mobile units presently operating at Flat
Shoals and another of the rooms is needed for the ex-
panded kindergarten program. Three of the rooms will
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be used in connection with the county's special educa-
tion program, another as a reading and math lab, and
the final one as a "multi-purpose" room. On these facts
the court concluded that the construction of these addi-
tional rooms would not serve to contain the black stu-
dent population in Flat Shoals school.

Plaintiffs, in their motion to amend, now request that
the court order a desegregation plan implemented at Flat
Shoals. They contend that by permitting rooms to be
added which would house kindergarten and special edu-
cation students, the court has somehow improperly dis-
tinguished between "regular" students and kindgergarten
and special education stu dents in its approach towards
containment. The court finds this position to be without
merit. In approving the construction it has not dis-
tinguished between classes of students but has merely
held that the addition of new rooms for nwt programs in
the Flat Shoals situation is not violative of existing
court directives or the Constitution.

Plaintiffs also argue that the judgment should be
a mended because the additional rooms "will open up space
previously committed so more regular students may be
housed in a raci ally segrieg ated setting." This assertion
ie patently incorrect. In its M-ay 23, 1978 decision, in
order to guarantee that containment of the black student
population never occurs as a result of these additional
eight roons, the court placed defendants on notice that
the new classroomsl were to be used only for the purposes
stated to the court. Further, it stated:

In no instance . . are any of the new rooms to be
us e( to house, or to permit the housing of, additional
sections of any grade level. The court will not con-
done editions to Flat Shoals which are designed, or
will serve, to keep the growing black school popula-
tion within the existingL' attendance zones. In the
event the Flat Shoals enrollment continues to elimb,
land all indica, tions are that it wil, the court recoin-
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mends that defendants seriously consider alterna-
tives to further construction, such as alterations in
attendance zones, and, possibly, some form of busing,
in order to remedy the overcrowding which is bound
to occur and to promote desegregation in the county
schools.

Order of May 23, 197G, at 6. It appears to the court,
therefore, that should defendants deviate from the stated
uses of the rooms in issue, plaintiffs' remedy will be a
motion for contempt. The court declines to anticipate the
need for such a motion at this time.

2. Also before the court is defendants' request that the
court amend its order of November 3, 1976 to exclude
the kindergarten and special education programs of the
school system from the operation of the Majority-to-
Minority M-to-M Transfer Program. Defendants con-
tend that because of the special nature of these pro grams
such an exclusion is appropriate. As to the participation
of kindergarten students in the M-to-M program, defend-
ants' primary concern seems to be the cost and operation
of a transportation system for such students. The kinder-

arten program m will be run on a split session basis with
the first session from 8 .:0 AM. to 11:30 A.M. and the
second session from noon until 3:00 P.M. Defendants
assert that theyx will be required to hire an additional
set of buses to accommodate the midday transportation
for M-to-M students and that the expense of these uses
justifies the exclusion of kindergarten students from
M-to-M participation. Plaintiffs argue, on the basis of
cases invo living desegregatiorn plans, that current case law
mandates the inclusion of kinder garten students regard-
less of possible increa ses in transportation costs.

Having considered the positions of both sides on this
question, the court concludes that kindergarten students,
for this anI all subsequent school vears, must be per-
mitted to participate in the M-to-M program, See Flax
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'. Potts, 464 F.2d 865 (5th (ir. 1972). However, be-
cause of "the tender age and special age of [.the kinder-
garten] students," Flax, supra, at 869, the court declines
to order defendants to bus these children. The court's
order of November 26, 1976 is therefore modified to
state that while the M-to-M program must be extended to
the pre-school level, the parents of kindergarten students
enrolled in M-to-M must arrange for the transportation
of their children to the recipient facility. Further, since
there seems to have been some confusion surrounding this
matter at registration, defendants are DIRECTED to
notify the parents of all kindergarten students, in writ-
ing, that they may still enroll their children in the M-to-M
program this year if they so desire. Defendants are to
transfer immediately any students who wish to partici-
pate in this program.

Defendants have also asked the court to modify its
November, 1976 order to exclude special education stu-
dents from the M-to-M program. As grounds for this
request, defendants note that pursuant to the Rehabilita-
tion Act of 1973, 29 U.S.C. §§ 701, et seq., and the Edu-
cation for All Handicapped Children Act of 1975, 20
U.S.C. .s 1401, et seq., they are required to adopt a
system-wide plan designed to provide each handicapped
child within their jurisdiction with full educational oppor-
tunities. In conjunction with this plan, plaintiffs must
prepare an individualized education program for each
handicapped child. This program is the collaborative ef-
fort of parents; and professionals and is based upon a
battery of tests and medical examinations and will be
used to place the handicapped child in the least restrictive
environment, as required by law. Defendants contend
that permitting special education students to enroll in the
M-to-M program will create a conflict between the place-
ment procedures of the special education program and the
operation of the M-to-M program and, therefore, seek
their exclusion from M-to-M participation. Plaintiffs as-
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sert that defendants are merely attempllting to stall c-
segregation of the county's school system still further
by limiting the numbers of student's elligrible for thi s trans-
fer program.

This controversy appear at this point to be a battle in

the clouds. Only one special education student sought to
enroll in the M-to-M program during the last School year
and one have attempted to do so this year. Until such
time as the number of special education students enrolled
in the M-to-M program increases dramatically, therefore,
the court refuses to consider defendants' position. Accord-
inly, special education students will not be excluded
from participation in the M-to-M program. Since much
effort has already 1)een expenlecd on the formulation of an
indiv idualized education plan for each student enrolled
in the special education program, however, any student
Whose parents have already executed a consent form re-
lating to his placement for this school year will not be
allowed to participate in tihe M-to-M program this year.
Conversely, any. special edlcation student whose parents
lave not already, signed a cotnsent form regar-ding t he
special pror wan "gill still be able to enroll a n M-to-M
student should( his parents 4o e(sir e. D*femdts are
DIRECTE D to alviSe ill parents of special education stu-
dents in writing of this option under the M-to-M program
within the next ten (10 days, even though some of the
students will not be elig ible to prarticipate in the M-to-M
program until the next school ye r.

In sum, plaiantiffs' motion to amend the cour' order
of May 23, 1978 DEN Df , and lefenldant' notion to
alter or amend the court's order of November 3, 1976 is
GRANTED in part and DENIED in part.

So ORDERED, this 6th dai of Seiptem ber. 978.

S NC vell Edenfield

United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

(Caption Omitted in Printing)

ORDER

[Filed Oct. 26, 1978]

This school desegregation case is now before the court
on plaintiffs' motion to alter or amend the court's order
of September 6, 1978. Among other things, that order
determined that while kindergarten students must be
permitted to participate in the majority-to-minority
(M-to-M) transfer program, the parents of such students
and not the school board "must arrange for the trans-
portation of their children to the recipient facility."
Order of September 6, 1978, at 4. This decision was based
largely on the court's concern that busing such young
students, especially when they would be transported along
with high school students, might cause them harm.

Plaintiffs now request that the court alter its order to
require that the school board provide transportation to
kindergarten M-to-M students. Having carefully read and
considered both briefs, however, the court will adhere to
its earlier decision. Accordingly, plaintiffs' motion to
alter or amend is DENIED.

So ORDERED, this 25th day of October, 1978.

/s/ Newell Edenfield
NEWELL EDENFIELD
United States District Judge
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UNITED STATES COURT OF APPEALS
FIFTH CIRCUIT

No. 78-3603
Summary Calendar*

WILLIE EUGENE PITTS, et al.,
Plaintigfs-Appellants,

V.

JIM CHERRY, et al.,

Defendants-Appellees.

Appeal from the United States District Court
for the Northern District of Georgia

July 16, 1979

Before GOLDBERG, RONEY and TJOFLAT, Circuit
Judges.

PER CURTAM:

In this class action lawsuit parents of black school
children challenge that portion of the district court's de-
segregation plan which does not require the DeKalb
County school system to provide transportation for kinder-
garten children who elect to participate in the voluntary

* Rule 18, 5 Cir., see Isbell Enterprises, Inc. v. Citizens Casualty
Co. of New York, et al., 5 Cir. 1970, 431 F.2d 409, Part I.
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majority-to-minority transfer program. We have uni-
formly held that kindergarten children need not be in-
cluded in desegregation plans and have further ruled that
parents must arrange for transportation of kindergarten
children who choose to participate in a majority-to-minor-
ity transfer program. Flax c. Potts, 464 F.2d 865, 869
(5th Cir. 1972) see Lockett v. Board of Ed. of Musco ee
Co. Sch. Dist., Ga., 447 F.2d 472, 473 (5th Cir. 1971) ;
Aric v. Waco Independentt School District, 495 F.2d
499, 503 n.8, 504 n.9 (5th Cir. 1974). We affirm.

DeKalb County operates a majority-to-minority (M-to-
\ 1 transfer program in which any student attending a

school in which he or she is of the majority race may
transfer to a school in which he or she would be of the
minority race. Participation in the program by students
is voluntary. About 1,229 students or 6(4 of the black
student enrollment has opted to participate. Federal court
order required defendants to provide transportation for
all M-to-M students.

In May 1978, the school officials asked the district court
to exclude entirely tl kindergarten children from the
M-to-M operation. At that time defendants were not op-
erating a fully funded kindergarten program. About
1,750 students l)articipated in the kindergarten program,
nost of whom were educationally deprived or handicapped
children. Of that number, about 150 or 42% lived more
than a mile from the school to which they were assigned
and were provided transportation to and from the half-
day program. Defendants were in the process of expand-
ing the kindergarten program by fully fu:-ding it and an-
ticipated an increase to about 4,000 students with slightly
less than 50 of that number being transported. Their
predictions prove ed fairly accurate.

At present DeKalb County operates a state funded
kinclergartcn program and uses state funds for opera-
tional costs, including transportation. The school system
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currently transports just under 2,000 kindergarten chil-
dren who live a mile or more from their school. Only
M-to-M kindergarten children are not provided trans-
portation.

Although the district court denied defendants' request
to exclude kindergarten students from participating in
the M-to-M program, the court declined to require the
defendants to furnish transportation for those electing to
participate, citing as its reason the tender age of the
kindergarten students, Relying on Swanm v. Charlotte-
Meclcenburg Boaid of Edcwaton, 402 U.S. 1, 26-27, 91
S.Ct. 1267, 28 L.Ed.2d 554 (1971), and its progeny plain-
tiffs argue that prior decisions require that the transpor-
tation burden be placed on the school system; the right to
transportation attaches regardless of age or- grade, the
right to transfer M-to-M is ineffective if transportation
is not provided, and denial of transportation is constitu-
tionally impermissible where a school system provides
transportation to all other kindergarten children.

Addressing the i ue of transportation for majority-to-
minority tr-ansfer kindergarten students in Flax i. Pott,
supra at 869, ou dge-Dyer said;

Another prong of appellants' objection to the Compre-
hensive Plan approved by the trial court is the non-
inclusion of kindergarten and first grade students in
the cluster program. We find no justification for the
non-inclusion of first grade students. They are part
of the normal curriculum of the district and entitled
to a full and equal integrated education. We believe,
however, that because of the peculiar ties of the
kindergarten program, the limited nature of its opera-
tion, and the tender age and special needs of its
students, its elimination from the over-all student
assignment plan is neither unreasonable nor consti-
tutiontally impermissible. See Lockett c. Board of
Education of Jluscogee County, 5 Cir. 1971, 447 F.2d
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472 19711. The kindergarten pupils will therefore
continue to attend the elementary school nearest their
home conducting a pre-school program. However, for
the l)arents of those children who so elect, the ma-
jority-to-minority transfer provision of the Conm-
prehensive Plan must be extended to the pre-school
level to make the pre-school prograrn in any ele-
mentary school in the district available, provided the
parent can arrange for the transportation of his
child to that facility.

While this Court required transportation be provided for
M-to-M students in Ta8by v. Este, 572 F.2d 1010, 1015
(5th Cir. a cert. granted, U.S. , 99 S.Ct. 1212,
59 L.Ed.2d 454 (1978), we there permitted children in
kindergarten programs to remain in neighborhood schools.
Id. at 1014. Hence the issue of transportation for kinder-
garten M-to-M students was not reached. The other cases
relied on by plaintiffs do not concern kindergarten chil-
dren and do not control the instant case. See, e.g., Swann
'. Cha lotte-Meclen berg, s pr a 402 U.S. at 30-31, 91

S.Ct. 1267; Ub ited States v. Texa,8 Education Agzen,
579 F.2d 910 (5th Cir. 1978) ; Cisneros r. Corpsi Christ
JIndepenidenq't School District, 467 F.2d 142 (5th Cir.
1972 ) ; Brewer v. School Board of the City of Norfolk,
Va., 424 F.2d 408 (4th Cir. 1972) ; Clark v. Board of
Education of Little Rock School District, 426 F.2d 1035
(8th Cir. 1970).

Plaintiffs argue that the denial of transportation to
M-to-M kindergarten students while providing transpor-
tation to non-M-to-M kindergarten students is unconstitu-
tionally impermissible. We cannot reach this question on
this record. In this case no indication is given regarding
the racial com)osition of the non-M-to-M kindergarten
students who are being transported. We cannot deter-
mine, therefore, the extent to which there is an exclusion
of black children and inclusion of white children in the
transportation of kindergarten children.
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The district court could have legally excluded the kin-
dergarten students from the M-to-M program. Refusing
to do so but requiring parents to arrange transportation
for kindergarten M-to-M students does not appear to
abuse the discretion of the district court to fashion a
desegregation plan for the constitutional fault which
brought the case before the district court in the first
place, taking into consideration all relevant factors, such
as cost to to system and the tender age of kindergarten
children.

Plaintiffs have not met their burden on appeal of dem-
onstrating that the district court erred in this case.

AFFIRMED.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

Civil Action No. 11946

WILLIE EUGENE PITTS, et al.

VS.

JIM CHERRY, et al.

ORDER

[Filed May 8, 1979]

This school desegregation case is now before the court
on defendants' motion to alter or amend the court's order
of November 3, 1976 to modify the majority-to-minority
transfer program (M-to-M) in the DeKalb County School
System in certain respects. Prior to November 3, 1976,
the school system operated an M-to-M program which
permitted a student attending a neighborhood school in
which his race was in the majority to transfer to a
school where his race was in the minority provided that
the receiving school had the capacity to hold an additional
student and that the minority race comprised no more
than 40% of the student population. The student could
only transfer to the "next closest school" meeting these
criteria, however, and the County provided no trans-
portation for students who exercised the M-to-M option.

In its November, 1976 order, the court modified this
program by requiring that the school system provide
M-to-M students with transportation and by eliminating
the "next closest school" requirement. The court also
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struck the 40% limitation and ordered that "the M-to-M
program be modified so that any student may transfer
from a school where his race is in the majority to any
other school within the country in which his race is in
the minority." In addition, the order provided that:

(31 The school system shall publicize the M-to-M
transfer procedure by paid advertisements in local
newspapers; news releases to all media; brochures
available at each school; and notices placed in school
newsletters and newspapers no later than March 15
of each year. Such publicity shall be followed by no-
tices sent to each parent or guardian no later than
March 31 of each year.

(4) Any student may exercise a majority-to-minority
transfer once during the student's elementary career
and once during the secondary school career. Once
a transfer is effected, the transferee need not re-
apply for the transfer each year. If the student's
race becomes a majority in the receiving school, he
may (a) remain at the receiving school; (b) return
to his neighborhood school; or (c i transfer to an-
other school in which his race does not comprise
more than majority of the studenty body.

On January 9, 1979, the Bi-Racial Committee, which
was created by the court's November, 1976'order to over-
see the operation of the M-to-M program, met, discussed
and passed a motion recommending that the M-to-M pro-
gram be modified as follows:

(1) When a school's student population exceeds
26% black or the system-wide black percentage,
whichever is greater, that school shall not be eligible
to receive any additional M-to-M transfers,

(2) When a school becomes ineligible to receive M-
to-M transfers as discussed above, any existing M-
to-M students enrolled in that school may exercise
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an option to transfer to any other eligible school or
to their neighborhood school.

(3) In determining whether a high school will be
eligible to receive M-to-M students for the forth-
coming school year, the racial makeup of the seventh
grades of the feeder schools to that high school shall
be used to project the racial makeup for the next
school year.

(4) In order to achieve maximum utilization of the
M-to-M program, the school administration will en-
thusiastically encourage participation by publishing
a brochure detailing the assets of the program, and
eligible schools, and fully promote the M-to-M pro-
gram through the news media.

(5) All other aspects of the M-to-M program not in
conflict herewith shall be left intact.

This motion was then presented to the DeKalb County
Board of Education, and on January 15, 1979, the Board
passed a resolution stating that it concur red with the
Committee's recommendations regarding modification of
the M-to-M program and directing its attorneys to seek
this court's approval of these proposed changes. There-
after, the instant motion requesting that the court amend
its November order to incorporate the modification sug-
gested by the Committee and approved by the Board was
filed.

Paintiffs have opposed the motion to amend, focusing
primarily upon the request that the M-to-M program be
modified so that black students participating in that pro-
gram may only transfer to schools that are less than
26% (or the system-wide black student enrollment per-
centage) black. First, they contend that before issuing
its November, 1976 order the court considered and re-
jected a similar proposal using a 151 figure and that
the doctrine of res judicata bars relitigation of thb
matter now. They also argue that any limitation on a
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student's right to transfer pursuant to the M-to-M pro-
gram is constitutionally impermissible. Finally, while
recognizing that the Bi-Racial Committee has suggested
the 26% limitation in an effort to stem white flight in
the southern portion of the country and thus promote
integration in the county's school, plaintiffs assert that
the proposed change in the program will not accomplish
this goal.

A hearing on this matter was held on April 5, 1979.
Defendants, as movants, called as a witness Ms. Elaine
Davis, Chairperson of the Bi-Racial Committee. Ms.
Davis testified that sometime in May, 1978, noting that
most of the M-to-M students attended schools in the
southern part of the country, the Committee became con-
cerned about the relationship of the M-to-M program to
the racial transition occurring these schools. As a re-
sult, Ms. Davis gathered statistics on the racial makeup
of certain schools and on M-to-M enrollments over a
period of years and presented this information to the
Committee by means of charts and graphs. After study-
ing this material, she and the Committee concluded that
while the M-to-M program was not the cause of white
flight in the southern section of the county, it was, be-
cause of the way it was being used by DeKalb parents,
a negative factor in causing schools already in the path
of natural integration as a result of housing patterns to
"tip" and become predominantly black schools. Recog-
nizing that the precise effect of the M-to-M program
differs from school to school, the Committee concluded
that if the M-to-M program were available only at those
schools which are less than 26% (or the system-wide
black student enrollment percentage & black, the program
might become a positive factor in stemming white flight
from transitional schools and neighborhoods. The Com-
mittee reasoned that with such a limitation, schools which
were destined to "tip" might stabilize because M-to-M
students who would have enrolled in those schools, would,
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under the modified program, have to attend schools in
the central or northern, majority-white sections of the
county or stay in their already predominantly black
neighborhood schools.

At the hearing, defendants introduced into evidence
student enrollment figures, reflecting racial distribution
and M-to-M participation, for both elementary and high
schools. They also presented graphs comparing the in-
creasing black student population and declining white
enrollment over the past few years at certain schools
which are presently in transition or which have recently
become majority-black institutions. Where appropriate-
Avondale, Cedar Grove, and Southwest DeKalb High
Schools, and Bob Mathis and Rainbow Elementary
Schools-the charts include an additional line reflecting
wha t the black student enrollment would have been ab-
sent any M-to-M students; this latter line suggests that,
at least in these five instances, the school would not have
or will not become a majority-black school as quickly
without the M-to-M students as it has or will given
their presence. Finally, on the basis of present enroll-
ment figures, defendants state that the following schools
will be affected by the proposed change in the M-to-M
program-Avondale, Cedar Grove, and Southwest De-
Kalb High Schools and Avondale, Canby Lane, Chapel
Hill, Forrest Hills, Bob Mathis, Peachcrest and Rainbow
Elementary Schools.

In opposition to the Committee's proposal, plaintiffs
offered the testimony of a parent of an M-to-M student,
Mr. Fred Gray. He stated that he feels the proposed
26% limitation would create a dilemma for black parents
and students because students participating in the modi-
fied program would have to travel farther from home
in order to attend an eligible school and because such a
school would probably be overwhelmingly white and
therefore would offer a less confortable social atmosphere
for the child. As a result of these considerations, he felt
that fewer black parents would enroll their children in
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this program. Mr. Phillip MacGregor, Chairman-elect of
the Bi-Racial Committee, also appeared for plaintiffs.
He testified that while he had -originally favored the
Committee's suggested modifications, he has reconsidered
his position and now believes that the M-to-M program
has little effect on the racial transition presently occur-
ring in the schools and that changing neighborhoods are
the cause of the transition. Mr. MacGregor, for the
same reasons stated by Mr. Gray, expressed concern that
the proposed limitation would actually retard the M-to-M
program and serve to confine black students to their
majority-black neighborhood schools. Finally, plaintiffs
introduced into evidence statistics revealing the racial
transition in the county's schools from 1968 through the
present and maps of the county which have been color-
coded to reflect the white, black-resident, and M-to-M
student populations of each elementary and high school.

The court is well aware that there is strong authority
declaring that limitations of any sort on an M-to-M ,ro-
gram are impermissible. In Swann v. Cha l ttc-
Mecklerburg Board of Education, 402 U.S. 1 (1971), the
Supreme Court recognized that "[i] n order to be dec-
tive, [an M-to-I program] must grant the transfer ng
student free transportation and space must be made
available in the school to which he desires to move." Id.
at 26-27. On the basis of Swann, the Fifth Circuit
stated, in United States v. Texas Education Agency, 467
F.2d 848, 886 (5th Cir. 1972), and Cisneros r. Corpus
Christi Independent School District, 467 F.2d 142, 153
(5th Cir. 1972) :

An overall amelioration of any possible discrimina-
tion will tend to be accomplished by the use of the
mandatory majority-to-majority transfer provision
of Swann. . . . Such a provision will guarantee
both races an unfettered right to attend schools with
members of an opposite race or identifiable ethnic
group, and with transportation provided.

1 __-
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Moreover, the Fourth Circuit has rejected a limitation
similar to the one at issue here. In Brewer v. School
Board of Norfolk, 434 F.2d 408, 412 (4th Cir. 1970),
the court held:

The limitation that would allow black pupils to
transfer only to a school which has less than 30%
of their race must be removed because it unduly
restricts the schools to which these pupils can trans-
fer I under the M-to-M program 1.

These cases make clear that the choice of a school under
an M-to-M program lies with the student, not the school
system; thus, a limitation of the type proposed by de-
fendants and the Committee, which would interfere with
a student's choice, would appear to be invalid as this
court recognized in its November, 1976 order.' Never-
theless, if, as the Committee and defendants contend, the
existing M-to-M program is being used in such a fashion
that it is fostering segregation rather than promoting
integration in the county's schools, and if it appears that

I There, the court considered defendants' proposal that the M-to-M
program be available only in schools where the minority race corm-
prises no more than 15% of the student body. It stated:

Defendants contend that this will accommodate the pre ferences
of many of the named novant-plaintiffs to transfer to the more
predominantly white schools. Ho ever, this same limitation will
inhibit students who desire to attend a school where their race
is in the minority, but which is also close to their homes.

The purpose of the current 40% requirement, and presum-
ably the proposed 15%, figure, is actually to prevent those
schools from "tipping", or rapidly becoming predomi nantly
black schools. Defendants have cited no authority, nor can
this court find any support, for the use of such limitations in
an M-to-M program to retard any change in the racial corn-
position of a school in this manner. In fact, the implication
from Swai is that very few restriction> should be imposed
upon a student desiring to participate in ans M-to-M transfer:
"In order to be effective . . . space must be made available in

the school to whirh he desires- to move." 402 U.S. 26-27 en-
phasis added). . .
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a limitation of the type presented here would relieve
this situation, the court would not hesitate to refuse to
follow these precedents.

With this in mind, the court has carefully reviewed
the maps, charts, and graphs submitted by both sides.
On the basis of the data presented, it cannot conclude
that there is a significant tie between the M-to-M pro-
gram as it presently exists and the rapid racial transi-
tion occurring in certain of the county's schools. As dis-
cussed more fully below, such trainsistion appears instead
to have resulted from changes in neighborhoods where
blacks are moving in and whites are moving out.

A comparison of statistics demonstrating the racial
transition in schools prior to the implementation of a
viable M-to-M program and after the introduction of
such a program reveals that white flight in the presence
of M-to-M is no greater than it had been before for
schools in the natural path of integration. Prior to the
1977-78 school year, the first year in which a substantial
number of students participated in the transfer program,
white flight, coupled with the mov emen t of blacks into
new neighborhoods, had operated to transform at least
seven predominantly white elementary schools into sub-

stantially all-black institutions. For example, as shown
in plaintiffs' exhibit , Leslie Steele Elementariy, which
was 17j black in 1969, became 50' black in the next
year, and 85' black by 1971. In the three school years
between 1971 and 1973, Gresham Park went from 11 'w
to 23'l to 638 black, and Flat Shoals lementary, only
4% black in 1972, had increased to 32"4 black in 1973,
54% in 1974 and 68 in 1975.

The following enrollment figures 2 from scho ols which
participated in the M-to-M program and are presently

2 These figu res ari. drawn primarily from pait ifT' exhibit 8
and defendci ants' exhibit 7. Where disc repanci es occur the o-ort
has u sed th ' fi grse wh wou Vm be most favorable e lo the miva nt

in this matter.
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more than 26( black show that this pattern of white
flight has continued but do not suggest that the presence
of MT-to-M students has hurried the transition.

1976 1977 1978 January 1979
School 1 B .B B Total Enrollment M-to-M (%)

Avondale 35 38 41 657 3 ( .5%C)
Canby Lane 8 20 47 684 18 (3 %)
Cedar Grove 21 33 55 754 73 (10 %)
Chapel Hill 13 22 42 732 3 ( .4%)
Forest Hills 31 32 34 311 7 (2 %)
Bob Mathis 5 26 46 566 53 (10 %)
Peacherest 26 31 42 502 8 (1 %)
Rainbow 5 15 40 756 53 (7 %)
Snapfinger 45 65 79 845 33 (4 %)

At Chapel Hill Elementary, where only three M-to-M
students were enrolled, the back student population in-
creased from 13% to 22% to 42% over a three school-
year period. Canby Lane Elementary underwent similar
transition, from 8( to 28% to 47> black, over the
same span of time but it is difficult to see how, in a
school of 684 students, the enrollment of eighteen (3(,)
M-to-M students encouraged any white migration. For-
est Hills, on the other hand, with a 2% M-to-M popula-
tion, saw very little (3( /,) racial transition between
1976 and 1978, thus suggesting that M-to-M has little
or nothing to do with changing housing patterns. Nor is
the racial transition in those elementary schools with the
largest percentage oL M-to-M students -Cedar Grove
(10 j and Bob) Mathis (10( )-out of keeping with the
pre-M-to-M "white flight" statistics discussed earlier,
given these schools' location in the natural path of inte-
gration in the county. Finally, as support for its conclu-
sion that the transition occurring in these schools is
caused by the changing complexion of the neighborhoods
rather than the M-to-M program in any significant way,
the court looks to the effect of the M-to-M program on
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Fernbank Elementary School. Fernbank, which has had
an increasing M-to-M enrollment since 1974, is located in
a sta le, predominantly vhite community vhich appears
to be under yoing, little or no racial transition. With a
total student enrollment of 680, Fernbank has 142 black
students (20.9V', 139 of whom are enrolled under the
M-to-M program; it appears to have suffered little, if any,
white flight as a result of these students, however.

An examination of the racial transition in the high
schools both before and after the M-to-M program became
viable also indicates that the M-to-M program played lit-
tle role in bringing about such change. The transition
occurring in Avondale, Cedar Grove and Southwest
DeKalb High, all of which enroll M\-to-M students, is con-
sistent with that which took place at both Columbia and
Walker High without the M-to-M program.

In addition to finding that the existing M-to-M pro-
gram has not, by its usage, encouraged white flight and
thus promoted resegregation of the schools, the court con-
cludes tlat the implementation of the proposed limitation
on the M-to-M program will not accomplish the intended
goal of stabilizing the schools and preventing the erosion
of their white populations. As noted earlier, defendants
claim that the following schools will be affected by the
change-Avondale, Canby Lane, Chapel Hill, Forest Hills,
Bob Mathis, Peachrest, Rainbow, and Stoneview Ele-
mentary Schools and Avondale, Cedar Grove and South-
w est DeKalb High Schools. Further testimony revealed,
however, that Cedar Grove and Avondale High Schools
and Bob Mathis Elenentary have become majority black
and therefore can no longer accept M-to-M students under
any conditions. Moreover, SouthwN est DeKalb High School
is so : everely overcrowded that it can accept no new stu-
dents at all. All of the remaining schools, with the excep-
tion of Rainbow Elementary, have less than a 3% M-to-M
population, and it is unreasonable to assume that by pre-
eluding any additional transfers, the racial transition in
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these schools would cease. Rainbow, with a 7 % M-to-M
enrollment, might undergo a slower transition if the pro-
posed change were adopted but such relief is completely
speculative.

Thus, considering the absence of a significant link be-
tween the present M-to-M program and the problem of
white flight in certain of the county's schools and the
dearth of facts indicating that the 26;4 restriction would
have a positive effect upon these schools, the court con-
cludes that this proposed change in the M-to-M transfer
program should not be adopted. Without proof that the
existing program is somehow obstructing or undercutting
the integration effort, especially in light of the very per-
suasive testimony of two witnesses that they believe such
a modification would inhibit participation in the M-to-M
program and therefore essentially confine black children
to their predominantly black neighborhood schools, the
court can find no basis for ignoring the legal precedents
discussed earlier in this order. Defendants' request that
this 261 limitation be made a part of the M-to-M pro-
gram is therefore DENIED.

The court must next consider defendants' recommenda-
tion that the November, 1976 order be altered to provide
that "when a school becomes ineligible to receive M-to-M
transfers, any existing M-to-M student enrolled in that
school may exercise an option to transfer to any other
eligible school or to their neighborhood school." As noted
earlier in this discussion, that order establishes that when
the student's race becomes a majority in the receiving
school, he may remain at, that school, return to his neigh-
borhood school or exercise the M-to-M option and transfer
to another school. Since it appears to the court that the
proposed "modification" merely duplicates an existing
provision in the M-to-M program, the court declines to
adopt this alteration.

Similarly, the court sees no reason to modify its earlier
order to require the school board to use the racial makeup
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of the seventh grades of the feeder elementary schools to
determine whether a high school is eligible to receive
M-to-M students. At present "any student may transfer-
from a school where his race is in the majority to any
other school within the county in which his race is in the
minority". Order of November 3, 1976 at 24. Thus far,
school officials appear to have estimated fall enrollments
by race in the high schools with some degree of accuracy,
and the court sees no reason at this time to modify its
order to require a specific procedure.

The final item in the pending motion to alter or amend
is defendants' request that the court amend its November
order to include a provision requiring the school admin-
istration enthusiastically to encourage participation in
the M-to--M program by publishing a brochure setting
forth the assets of the program and by promting this
program fully in the news media. Plaintiffs offer no op-
position to this modification and, although the November
order contains a related provision requiring pub1lication
of a brochure and other lmblicity, the court concludes
that an amendment to this section is appropriate. Ac-
cordingly, the November 3, 1976 order is amended to in-
cude as a preface to paragraplh 3, page 24 the following
sentence: "In order t: achieve maximum utilization of
the M-to-M pro ram, the school administration will en-
thusiastically encourage participation by publishing a
brochure detailing the assets of the program and the
schools which are eligible for M-to-M transfers and by
promoting this program fully through the news media.'

Under the November, 197G order, the school sy stem is
to begin publicity regarding., the M-to-M program by
March 31 of each year. Children desiring to participate
in the program are then given until May 1 of the school
year precedilg the yvear in which the transfer will be
effective to enroll in the program. The court is aware
that the publicity and promotion of the M-to -M plrogr ain

have been delayed this year because of the pendency of

______ I
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this motion and therefore extends the deadline for regis-
La Lion of students in the M-to-M program until June 4,
19 7h, for this year only.

Finally, although the court has rejected the modifica-
tions to the M-to-M transfer program suggested by the
Bi-Racial Committee and seconded by the school board,
it wishes to commend the Committee, and especially Ms.
Davis, for their attempts to attain an integrated school
system in )eKalb County. The court hopes that these
efforts will continue and in particular, it hopes that the
Committee, in conjunction with the school board, will
mount an all-out campaign to enroll black children as
M-to-M students in schools which thus far have achieved
little integration.

In sum, defendants' motion to alter or amend is
DENIED in part and GRANTED in part, and the dead-
line for registration in the M-to-M program is extended
until J ine 4, 1979, for this year only.

So ORDERED, this 8th dlay of May, 1979.

/s/ Newell Edenfield
N WELL EDENFIELD
United States Distiict Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

(Caption Omitted in Printing)

MEMORANDUM OPINION

IFiled Sep. 8, 19831

In this motion for a preliminary injunction, plain-
tiffs seek to enjoin 1 he defendants' implementation of
administrative decisions in three schools in the DeKalb
County School System. Specifically, plaintiffs challenge
decisions made by defendants concerning Lakeside High
School, Redan High School and Knollwood Elementary
School. Since the factual circumstances and the re-
quested relief at each school are separate and distinct,
the court has trifureated these proceedings. On August
25, 1983 the Pet commenced hearing evidence on the
Lakeside issues. At the conclusion of the testimony and
oral argument, the court orally announced its ruling.
The purpose of this memorandum opinion is to provide
written findings of fact and conclusions of law on the
Lakeside controversy.

Alleging denial of equal protection of the laws, plain-
tiffs initiated this suit to absolve the vestiges of dis-
crimination allegedly present in the DeKalb County
School System.' Since a federal question is presented,
the court's jurisdiction is invoked pursuant to 28 U.S.C.
y 1331.

'This action initially was brought to desegregrate the DeKaib
County School System. Another m 1rnber of this court created the
minority-to-majority transfer system which is currently functioning
in this county.



152

To state a constitutional violation based on the four-
teenth amendment equal protection clause, plaintiffs must
show not only racial imbalance in the schools, but also
"a current condition of segregation resulting from in-

tentional state action." Wahingfton, o. Da:is, 426 U.S.
229, 240 11976;. To rebut this prima case, educational
authorities must demonstrate that the current racial
composition does not result from their past or present
intentionally segregative action. Pice v. Deis Y Ind -

pe(enlt Sch ool Ditrict, 694 F.2d 334, 350-51 (5th Cir.
1982). In ,a r. C1arlotte-Mckcnburg Board o
Educteat io, 402 U.S. 1 (1971) the Supreme Court of the
United States recognized that "virtually one-race schools
within a district is not in and of itself the mark of a sys-
tem that still practices segregation by law." Id. at 26.
Yet, in school systems having a history of segregation,
there is a pr esumption against schools that are substan-
tially disproportionate in their racial composition. Id.
Furthermore, when a proposed plan for conversion from
a dual to a unitary system contemplates the continued
existence of some schools that are all predominantly of
one race, school authorities have the burden of demon-
strating that the school assignments are nondiscr imina-
tory. Id.

The primary issues presented for the court's considera-
tion are 1 whether defendants purposefully conspired
to discriminatte ag anst black stu dents by obstructing the
minority-to-majority (hereinafter M-to-M) transfers to
Lakeside High School and 2) whether the application
of the school's capacity limitation figures in implementing
the M-to-M program at Lakeside was reasonable.

To sup ort the position that defendants conspired to
deny M-to-M transfer students the right to transfer to
Lakeside High School, plaintiffs presented evidence of
various school officials' statements and actions. For ex-
ample, Norma Travis, Vice Chairman of the DeKalb
County School Board, averred that the superintendent,
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Dr. Robert Freeman, had declared "blacks should be kept
in their place" during a "get acquainted" luncheon. She
opined that Freeman made the statement because he
thought she, a member of an ultra-conservative com-
munity, would like to hear such a statement.

The scene of the second incident bearing on defendants'
intent occurred(l during a meeting held in the home of
Edna Jennings on January 24, 1983. The purpose of
this meeting was to discuss the responses to question-
naires sent to parents in various schools. In particular,
a majority of the responses to the questionnaires voiced
support for the creation of middle schools in the Lake-
side area. As a result of comments by Paul Womack,
the chairman of the DeKalb County Board of Education,
about the M-to-M students' impact on middle schools,
however, Travis stated most of the participants at the
meeting changed their views on the need for middle
schools.

Plaintiffs attempted to demonstrate purposeful dis-
eriminatory intent in the manipulation of the M-to-M
program by presenting evidence of a conversation be-
tween Womack and Philip McGregor, a black member of
the school board and the Bi-Racial Committee. McGregor
testified that Womack had approached him about en-
dorsing a proposed limitation on the number of M-to-M
students in any given school. Specifically, Womack asked
him to support a limit that would reflect the county's
racial composition. Responding that he did not support
such a limit, McGregor reminded Womack such a plan
had been presented to and rejected by the judge formerly
presiding over this case. Womack then argued that this
court might react differently to such a proposal, but Mc-
Gregor remained steadfast in his views.

Fourth, William Adams, assistant superintendent in
charge e of projecting enrollments in the various schools,
testified about a meeting in Frereman's office on February
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15, 1983 in which he and Freeman were discussing the
po ssiblities of closing certain schools. Womack inter-
iupted the meeting to receive information about the M-
to-MaI program at Lakeside. Adams averred that Womack
expressed the concern of residents in the Lakeside district
about the increased number of black students opting to
transfer to Lakeside High School. During this discus-
sion Adams also declared that Freeman, referring to the
number of M-to-M transferees, ordered, "Damn it, Bill,
cut it off." In response, Adams said he told Freeman that
he could not alter the projected number of students. Then
Adams alleged that Edward Bouie, assistant superin-
tendent in charge of the M-to-M program, offered to
deal with the situation. According to Adams, Bouie stated
"I've got the Bi-Racial Committee in my pocket and I
can handle Roger Mills." 2

Subsequently, Bouie testified he received Adams' pro-
jection for the 83-84 school year. Seeing a projected en-
rollment of 1485 an an overall capacity of 1560, Bouie
testified that he determined that a limit of 110, rather
than 75, should be placed on the number of students
permitted to attend Lakeside via the M-to-M program.
When this decision was later questioned, Bouie informed
Freeman that he was removing the limit because some
mistake had occurred. Based on these facts, plaintiffs
contend that defendants conspired to deprive them of
their equal protection rights.

On the other hand, Freeman testified that he did not
make the statement "blacks should be kept in their place."
He avvered that her testimony on this point greatly up-
set him and caused him to lose sleep. In addition, de-
fendants presented testimony of three parents who at-
tended the meeting at the Jennings' home on January
25, 1983. All three witnesses testified that before the

- Mr. Mills, a member of the Bi-Racial Committee, has been a
strong advc eate for the protection of minority students' rights.
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meeting was formally called to order various conversa-
tions in srall groups occurred. None of these witnesses
heard any remarks that the middle schools would in-
crease the number of M-to-M transfer students at Lake-
side. Furthermore, at the conclusion of the meeting,
two of the parents were avid proponents of the middle
schools and felt like the implementation of middle schools
in DeKalb County was a distinct possibility. The other
parent did not favor middle schools because she was
afraid their creation would increase taxes and not bene-
fit her children who currently are in high school.

In addition, defendants presented testimony by Free-
man, Bouie and Womack about the February 15, 1983
meeting. Generally, these defendants testified that Free-
man and Adams were in conference about the middle
school projetion figures when Womack entered the office
and expressed his constituency's concerns about the in-
creasing number of students at Lakeside. After Womack
asked for the projected figures concerning enrollment at
Lakeside, Freeman testified that he called Bouie in from
the hall to furnish Womack with the most recent projec-
tions. Upon supplying the information, Bouie testified
that he left Freeman's office. Although Freeman did not
remember making the statement, "Damn it Bill, cut i
off," to Adams, he unequivocally testified that he did not
make the statement with respec t to the M-to-M students.
Bouie also denied the statements Adams attributed to
him.

Reminding the court that as a student and adminis-
trator he had witnessed the transaction from a segre-
gated to a non-segregated school system, Bouie empha-
sized that he would never do anything to inhibit the
education of a member of his race. He further explained
that he did not understand that Adams' projected en-
rollment figures included the number of M-to-M stu-
dents projected to attend the eighth grade. Therefore,
Bouie testified that he felt that Lakeside High School
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could accommodate at least 110 new M-to-M students .
After receiving calls from concerned persons and re-
examining the projected enrollment figures, Bouie re-
alized that a mistake had occurred and told Freeman
that the limit on the number of students permitted to
participate in the M-to-M program would be abolished.

In addition, many witnesses testified about the ae-
complishments Dr. Freeman had made during the past
two years with the DeKalb County School System. Dir-
ing Freeman's tenure as superintendent, the number of
students participating in the M-to-M program has
doubled. Inter alia, Freeman created the Fernbank Sci-
ence Center and a writing center in which students from
the entire county participate in groups whose racial com-
position is reflective of the general county school-age
population. Freeman also instigated a summer reading
program to encourage students to read when school was
not in session. In the opinion of Elizabeth Andrews, a
member of the DeKalb County Board of Education and
various civic groups, including the National Association
for the Advancement of Colored People, these activities
pulled students from each region together to teach them
how to cooperate and interact with each other. The
programs, according to Andrews, improved the racial
relations between black and white students.

After receiving information that minority students
were not well represented in extra-curricular activities
because of the lack of available transportation, Dr. Free-
man approved the financing of an activities bus that
would return students to their respective homes after an
extra-curricular event. He also approved the revising
of the athletic schedules to promote more interaction of
predominantly white schools with predominantly black
schools. As superintendent, Freeman has nominated aned
the Board of Education appointed four blacks and two
women as assistant superintendents. Currently, 18 per-
cent of high level administrators in the school system are
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black in a county where 36 percent of the school-age
children in the county are black. In addition, Freeman
instigated an early retirement plan in which top admin-
istrators could opt to receive a bonus for retiring before
they were so required. This plan not only has been cost
effective, but also has presented the opportunity to ap-
point additional minorities under an affirmative action
plan.

Several of the minority administrators testified about
their working relationship with Freeman. For example,
Dr. Eugene Walker, an administrator with the DeKalb
County Community Center Unit of the DeKalb County
School System, averred that he was hired by Freeman
to operate programs with affirmative action. An assist-
ant superintendent for the southern area of the county,
Melvin Johnson explained that he had worked under three
superintendents. He opined that the attitudes of prin-
cipals and teachers had improved since Freeman had
assumed office because there were no racial overtones 1n
his administration. In accordance with those views, Eu-
gene Thompson, assistant superintendent in charge of
affirmative action, stated that he had been hired by
Freeman, who was sensitive to the needs of blacks.
He explained that Freeman did not send representatives
to speak to predominantly black groups-he attended the
meetings to determine their concerns and to answer their
questions. Bouie, the assistant superintendent in charge
of the M-to-M progr-an, concurred in these opinions. He
emphasized that Freeman did not impose any restric-
tions on his management of the program. Bouie also re-
iterated that he made the decision to place the 110 limit
on the number of possible transferees to Lakeside.

As the fact-finder, this court was required to make
credibility determinations based on the presented evi-
dence with a view of not imputing perjury to any in-
dividual. This task was relatively simple, however, be-
cause most of the testimony could be reconciled. For
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example, during the meeting at the Jennings' home all
the witnesses testified that there were several small
group discussions before the official meeting began. Al-
though one witness testified an incriminating statement
was made by Womack at the meeting, three other wit-
nesses averred that the statement was not made in their
presence. Therefore, assuming arguendo the statement
was made, the impact of the statement was not dissemi-
nated to the group at large.

Yet, with respect to two circumstances in which di-
rectly contradictory evidence was presented, the court had
to find one version of the facts more credible than the
other version. Based on the testimony as a whole, this
court cannot give credence to perhaps the two most dam-
aging statements imputed to Freeman during the course
of this trial. The court finds that Dr. Freeman has con-
scientiously contributed to the improvement of interac-
tion between the races in the DeKalb County area. He
has promoted programs that are color-blind and are for
the benefit of all children within the community. The
court was particularly impressed with testimony by black
community leaders not connected with the school system
who testified that Freeman has promoted equality for
black individuals when that course of conduct was not
socially popular. In light of the many programs and
activities that Freeman has inspired and approved, this
court commends rather than condemns him for his work
in promoting the educational needs of all children in
the DeKalb County School System.

Likewise, this court cannot impute any purposeful dis-
criminatory intent to louie. The court does not believe
that Bouie would intentionally prohibit a member of this
race from obtaining the educational background he or
she desired because he was prejudiced against that child's
color. Rather, the court finds that there were serious
breakdowns in communication between Adams and Bouie.
This lack of communication resulted in the morass of
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complications in effectuating the school system's pro-
grams.

Although plaintiffs introduced Womack's conversation
with McGregor to show the specific intent to discriminate
against blacks, this court interprets this action as an
attempt to approach this court through the Bi-Racial
Committee. Accordingly, no unlawful motive can be im-
puted to Womack for attempting to litigate an issue.

Therefore, the court finds that plaintiffs have failed
to show any invidious discriminatory intent on the part
of any defendant in this case. Injunctive relief will not
be granted on this ground.

The second issue presented for the court's considera-
tion is whether the application of the school system's 26
students per one teaching station ratio was reasonably
applied to limit the capacity of Lakeside to 1560 stu-
dents. As a preliminary matter, this court will endeavor
to give deference to proper educational policies estab-
lished by a board of education except when those poli-
cies are not administered fairly to all individuals with-
out regard to race, creed or color. To show that the
number of 1560 was unreasonable, plaintiffs presented
expert testimony which argued that the true capacity of
Lakeside was 1638. According to defendants' expert,
however, the actual optimum capacity of Lakeside is
1430. Yet, neither expert testified that the 26 1 ratio
was unreasonable. Since this ratio has been used his-
torically and is rationally related to the legitimate state
purpose of promoting education, this court finds that use
of the 26 1 ratio is reasonable.

Nevertheless, the court also finds that the 26 1 ratio
was not fairly and accurately applied in this instance.
As stated previously, the court finds that the confusion
in this case arose from a breakdown in commumic ation
between tLe usistant superintendent in charge of the
planning of enrollielnt projections and the assistant su-
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perintendent in charge of the M-to-M program. The
court is absolutely convinced that Adams was including
projections for the new M-to-M transfers in his statistics
and thought that, everyone else knew it. To the con-
trary, however, the court is equally convinced that the
other administrators did not understand this fact.

The administrator in charge of implementing the M-
to-M program initially placed no limitation on the num-
ber of M-to-M students Lakeside could accept. After
reviewing statistics from the planning office, he noticed a
space available for 75 students and arbitrarily established
a limit of 110 students. According to his testimony,
Bouie would have established a maximum enrollment of
1595. When questioned about the 110 limit, Bouie re-
moved the limit. Thereafter an unexpected large num-
ber of M-to-M applicants sought admission into Lake-
side, but were refused admittance because their presence
would place Lakeside over its computed capacity of 1560.
The transition from no limit to a maximum enrollment
of 1595 then to no limit and finally to a maximum en-
rollment of 1560 demonstrates that school officials did
not fairly, uniformly and accurately apply the 26 1 ratio
in administering the M-to-M program at Lakeside High
School.

Therefore, for the foregoing reasons, the court is com-
pelled to grant relief to the plaintiffs. The court there-
fore confirms its oral order of August 31, 1983 directing
the defendant, DeKalb County School System, to accept

"The capacity of the high school was computed by the following
formula:

Total number of teaching stations minus the number of special
education ,oms multip lied by the figure of 26 students per
station equals the capacity of the school. Applying this formuht
reveals that the capacity of Lakeside is (63 ( total stations) -

(special education) I x 2G (students per station i =10 (total
capacity)
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students on the M-to-M waiting list for attendance at
Lakeside up to a maximum enrollment of 1595.

IT IS SO ORDERED this 8th day of September, 1983.

s/ William C. O'Kelley
WILLIAM C. O'KELLEY

United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FORl THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

I Caption Omitted in Printing)

MEMORANDUM OPINION

[Filed Feb. 22, 19841

In this motion for a preliminary injunction, plaintiffs
seek to enjoin defendants from building an addition to
Redan High School.' After a trial on the merits, the
court orally announced its ruling. The purpose of this
memorandum opinion is to provide written findings of
fact and conclusions of law on the Redan controversy.

Alleging denial of equal protection of the law, plain-
tiffs have invoked the jurisdiction of this court pursuant
to 28 U.S.C. 1 1331. At issue is whether defendants'
actions in proposing an addition to Redan were discrim-
inatory or designed to promote segregation and to hinder
desegregation in the DeKalb County School System.

In 1969 the DeKalb County School System was con-
verted from a dual to a unitary school system. See Order
of November 3, 1976 (requiring defendants to "take
aiffrmative action to disestablish all school segregation
and to eliminate the effects of the dual school system").
As a result, the freedom-of-choice plan in the DeKalb

Originally the motion for a temporary re training order dealt
with issues at three schools: Lakeside High School, Redan High
School and Knollwood Elementary School. The court hifureated the
issues and decided the Lakes ide controversy in Se ptember 1983.
Plaintiffs orally abandoned the Knollhvood sues prior to trial. Ac-
cordingly, the sole issues rimahing relate to Redan High School.
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County Schools was abolished; all students were required
to attend school in the district of their residence. Sub-
sequently, the court created a majority-to-minority (here-
inafter Ml-to-M transfer system, in which a student
attending a school in which his or her race w°as in the
majority could transfer to a school in which his or her
race was in the minority. Implementation of the M-to-M
program wxas in accordance xith the court's "ohjective of
eradicating segregation and perpetuating desegreg action "
Order of November 3, 1969. Recognizing that new school
site lurchases and attendance zone changes would be in-
evitable, the court declared that those actions should fur-
ther this objective, but also should be considered "in the
context of the circumsta nces existing at the time and the
feasibility and practicality of available alternatives.'' Id.

When a racially discriminatory school system has been
found to exist, the Supreme Court h'as required local
school boards to "effectuate a transition to a racially non-
discriminatorv school system." B)ron 7. Bori-d o Ed -
Cation, 349 U.S. 294, 301 (1955) (Brown II . School
boards operating dual systems have been "'clearly charged
with the af rmative duty to take whatever stepls might he
necessarv to convert to a unitary s stem in which raci al
discrimination would be eliminated root and branch."
Green r. C ntyi'i School Bo ard, 391 U.S. 430, 437-38
(1968) . Each inst dance of a failure or refusal to fulfill
this affirmative duty continues the fourteenth amendment
vio lion. ('ol fm' r/ '.>1 o chonl Bord g. Penick1, 44 +J US.
449, 459 (1979) .

Once a school system heas been fully conrr tted from a
dual to a unitary system, the Supreme Court has de-
clared "absent a constitutional violation, thcre . . . is1
no basis for judicially ordering assignment of student: on
a racial basis." San r. Charlo tt-eC(/(ilwe fBa rd
of Ednea[ion, 402 U.S. 1, 28 1971 To recover for a

S2 In Swann, Chief Ju~stice l r'yp empThasized the limited involve'-
kppm rent by the judiciary in the affairs of the schoo s ystem as follows
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violation of the equal protection clause, plaintiffs must
show\\ not only racial imbalance in the schools, but also "a
current condition of segregation resulting from intentional

state action." Was h ington. o. Dav ris, 426 U.S. 229, 240
(197fl . To rebut this prima facie case, educational au-
thorities must demonstrate that the current racial coim-
position does not result from their past or present inten-
tionally seg negative action. Price o. Denison Independent
School District, 694 F.2d 334, 350-51 (5th Cir. 1982 1

Exarnining the question of discriminatory intent, the
Supreme Court has ruled that actions having foreseeable
and anticipated disparate impact are relevant to demon-
strate a forb idden purpose. Column bus Board of Edca-
t io r. PenicC, 443 U.S. 449, 464 (1979). "Adherence to
a particular policy of practice 'with full knowledge of the
predictable effects of such adherence upon racial im-
balance is one factor among many others which may he
considered by a court in determining whether an inference
of segregative intent should be drawn." Id., at 465.

To satisfy the burden of establishing a prima facie
case, plaintiffs introduced evidence that Redan High
School had been operating in excess of capacity since the
1978-79 school year. Rather than redistrict students to
relieve this problem school officials added portable class-
rooms to Redan on three occasions. Testimony by Assist-

Neither school authorities nor district courts are constitution-
ally requ ired to make year'by/year adjustments of the racial
composition of student bodies once the affirmative duty to de-
segregate has been accomplished and racial discrimmation
through official action is eliminated from the system. This does
not mean that federal courts are without power to deal with
future problems; but in the absence of a showing that either
the school authorities or some other agency of the State has
deliberately attempted to fix or alter demographic patterns to
affect the racial composition of the school, further intervention
by a district court should not be necessary.

Swann v. Charlotte-Mechlenburg Board of Education, 402 U.S. 1,
31-32 (1971).
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ant Superintendent William Stexwart Adams indicated
that the school board had never consider ed tra nsferr ing'
students from a predorinaitly white school di strict into

predomlin a.ntly black schools.

The school board's proposed solution to the overerowd-
ing problem at Red an was to build an addition to the
school. This edifice would be located on property near
MTiller Road and Covington Highway and would provide
classrooms for eighth and ninth grade students, attending
Reda H igh School.

It is undisputed that, the schrol Iboard has consist ently
rejected tHe eonmept of middle schools. Currently there
acre" no junior hi h schools in the DeKalb County School
Systern. Plaintiffs contended that the school board's un-
usual solution to the overcrowding problem, when consid-
ered with the school hoard's refusal to rezone Redan stu-
dents and their plai ng of temporary structures on the
Redan campus in the past, demn straited defendants' de-
Sire to Maintain Redan High School as a precdorninantly

white school. This maintaining of the status quo, accord-

ing to plaintiffs, infringed upoi the rights of black
students at South West DeKalb and Avondale high schools
because they wV'er denied the opportunity of attending ( a
more racially mnixel school. There fore, plaintiffs ha ve
requested that the court enjoin the building of the Redm
addition.

In rebuttal defenlait s arg 'u ed tha t. their actions were
not discriminatory iecause 1) plaintiffs' proposed
changes of attendance lines were not feasible (2 except

as a last. reso t, edlucational reasons precluded the trans-
ferring of stu dentss to non conti guoJus school district: 3
after cnsidering other alternatives, the school board d-
cid(d that the building of the ,addition wasu{ a unique solu-
tion to a unique problem; and (4 4 rather than prornotingu'
se gregas tion, the new av addition to Redan would increa se
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deC5se'gg' 'at ion bec1use the school could then accommodate

M-to-M transfer students?

in review ing this matter, the court mus't examine
whether defendants' actions wee unlawfully motivated
and were d1esigne(l to deprive class members of equal
protection of the law. Unless plaintiffs have shown the
deprivation of a constitutional right, this court cannot
interfere with the internal management of the school sys-
ten. Therefore, this court is not required to comment
upon the quality of education students operating under
the school board's plan may receive: such determination
is confined to the sound discretion of the administrators.
In deciding whether defendants' actions are unlawful the
court will examine each defense raised by defendants.

Defendants first showed that plaintiffs' proposal for
changing g the Pedan attendance zone had not been feasible.
The enrollment at Redan began to exceed its reasonable
capacity in the 1978-79 school year. At that time both
Avondale and So uthwest DeKalb were operating with
Iore stude nts than the respective structures were de-
sign(ed to accommodate. This practice continued at Sourth-
west DeKalb until the 1982-83 school year when there
were (0 vacancies. In comparison, Avondale began to
have seats available in the 1980-81 school year. Currently
Southwest DeKalb has 166 spaces available and Avondale
his approximately 123. The combined number of 289
se ts, however, is not sufficient to accommodate the 746
stldents current v exceeding the capacity of 1560 at
Redan.

The evidence further shows that these two schools have
not been able to fully satisfy the overcrowding problem at
Redan in the past. For example, in the 1978-79 and 1979-
8) school years neither Avondale nor Southwest DeKalb

SSince 1979 students wishing to participate in the M-to-M pro-
grarn have nt had the opportuLity to request attendance at Redan
because the school was overcrowded.
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could accept additional student s because they were both
over capacity. In the fall of 1)80, Redan was ovr-

populated by 522 students. Even though A vondale ad
5)3 spaces available, Southwest DeKalb was not alle to
receive any additional students. Although the number of
seats available at Avondale increased during the following
vears, the student population within the Redan district

also increased. For example, in the 1982-83 school y ear,
Redan had an excess of 542 students; the combined num-
her of seats available to Southwest DeKalb and Avondale
totaled only 170. Similarly in the current school year,
Redan has approximately 746' students more than the
reasonable capacity of 1560. The other t0wo schools have
space available for a total of 289 students. Therefore,
rezoning students from the Redan distriet- into these two
schools was not feasible at anv time b ecanse this soluition
vould he only partially remedial in nature.

Even if sufficient space wvere available to South west
DeKalb and Avondale, the court finds that meritorious
reasons exist for not changing the attendance zones.
First, the evidence showed that the majority of the in-
digenous black student population in the Red nm district
reside in the southern port in of the sch ol district. since
the Southw et DeKalb school district is south of the Reda n
district, a reasonable rezrnnig of students currently rv-

siding in the Redan district would have the effect of
removing virtually all the indigenous hlack popul\ttion
from Redan and increasing the number of black student ts
at the predominately black Southwest DeKalb High
School. Clearly, this change would promote segreg atio
in both high schools.

The rezoning of students currently residing in the
Redan district into the Avondale district would b equally
unacceptable. Unlike the Southwest DeK alb district,
which is contie-uous t the southern boundary of Redan,
the Avond le district only intersects with the Redaon di
trict at one point. If the court changed the attendance
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lines and required students residing in the northwestern
corner of the Redan district to attend Avondale High
School, those students would have to travel through the
Towers High School district before they entered the Avon-
dale district. Since noncontiguous rezoning has generally
been condemned except in the most extreme circum-
stances, this court finds that the transferring of Redan
students to Avondale would not be feasible or practicable
because a less strident solution to the problem exists.

The school board further defended the reasonableness
of its proposed erection of the Redan addition by pre-
senting the following evidence. Testimony by school offi-
cials revealed that defendants had attempted on three
occasions to secure permission from the Bi-Racial Com-
mitte to construct a new high school on property located
near Stephenson Road. In each instance the Bi-Racial
Committee refused to permit the school board to purchase
the property. In addition, defendants considered building
additional classrooms on the existing Redan campus, but
discovered that the construction would violate state build-
ing code regulations.

The building of an addition to Redan on a separate
campus was a unique solution to a unique problem. In
the history of the DeKalb school system there had never
been overcrow ding at any school to the extent of the cur-
rent situation at Redan. The building of the new edifice
not only would eradicate the over-capacity problem at
Redan High, but also would provide M-to-M students with
the opportunity to transfer to Redan, which has not re-
ceived M-to-M students since 1979.

The above reasons by the school board persuade this
court to find that the school board's decision to build the
addition to Redan was not motivated by unlawful racial
considerations. Having found that the school board's deci-
sion was not unconstitutional, this court is not required
to evaluate the educational benefits that may arise from
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the construction of the Redan addition. Furthermore, the
court will decline to examine whether plaintiffs' propos a ls
to the overcrowding problem would provide for better edu-
cational growth or more inte ration in the school system
because "absent a constitutional violation there . . . [is]
no basis for judicially ordering assignment of students
on a racial basis." Swvann . Charlotte-Meclileinberg
Board of Edu cation, 402 U.S. at 28. Since plaintiffs have
failed to demonstrate that defendants contravened their
rights under the equal protection clause, the court denies
plaintiffs' motion for a preliminary injunction.

In summary, the clerk is directed to enter judgment in
favor of defendants and against plaintiffs. The motion
for a preliminary injunction on the Redan issue is denied.
Prior to trial counsel for plaintiffs abandoned the portion
of the motion dealing with Knollwood Elementary School.
Accordingly, no ruling on this portion of the motion is
required.

IT IS SO ORDERED this 22nd day of February, 1984.

/s/ William C. O'Kelley
WILLIAM C. O'KELLEY

United States District Judge
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IN THE I' U tNITED.I STlATEiS IITICT COU)'R.T
FORI THE NO(RTHER4:)%N 01TR( " OF GEORIA

ATLANTA DIVISION

I( Capt ion Omittied in Print ing )

ORDER

Filotl Jul. 11, 1984 I

Presently p nding before the court i4 )lainI iff'' m-
tion foI a 1t trIn's fe an-1 costs inuelT i in th e "I Lak-
sidl( Hiigh Sbojol" p4h ase ofI Iis act iol. rhe co It issIl
its IIImoraiu tr r on Se(temInber 8, 9 a: rinl it

final juriement on Febru ar y 29 1, 194, ael plaintiffl
fi1,e( thi ioin wt ayh '0, 198 1. Because paint ifffs

failed to file the Inotion within the Lime limits set by the
local rule of the nit Id St ats Di iet rt for i he

Nr hAl0 ern Iostrick (I ( Geoi , th e ourt dcnie:] plainiili
motion.

The plaintiffs clain attorney's fees and costs in thi:
Isaro pratt. i t he Civil Rights Autorney's Fe: "

ay f 1976, 42 U .C.C. 1988 N 19 2, a nd 2'
U. < 1920 198 . In their brief, plaintiffs seate

that fhr aer sta tu (t, andl Local Rule 351.1, rio not1

govern n the co.- requle:ted in this mot on. Section 198
allows the c'>)urt. di secetio n to award atlornley' fees ;

part of the costs to pre vail ing ti1 in civil right

act ions.

The dist erit court: may set forltb rules governing i'heir
prIctice and pr ocedurie which are 11)1 i n consi te nt wit h

the PFederal Rile- of Civil I Poede(1l . Fe(IhR. Civ. P. 83.
Und rI oa Ru e 421.71, a party seeking a to rney', ees
purs~uatn to 1988 rnut file a rnot ion within fifteen (lay
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oIf the entry oif the final j udgenert as to the parI y re-

questing the award. F'aiire to o o w conist iltt es a waiv")r
of the claims for att orrney 's f('s under 198. Local

I1ule 421.2. 1Plaintiffs filed the instant moti on approxi-

mately >seven months after the issuance of the memo-
rand1(1umH order, and niin ety dlays a after the ent r1y of th e
final judgment.

Plainti ffs concede that distr ict court."s are aut hjorize
to prornullgate Pules governing the timelines of clin
for attorney's fees under :; 198. White . New II/imp-
shir, lhop'l oaf A'mnploymen!i Soc., 4;55 U1.S. 44 ( 1 981
JrorYr) on o. C// of Pohn c/lo, 681 F.I 2d 1 125, 1 126-27 ( 111 b

Cir. 1982). They cont end, h wever, that the tern "final
judgement" in Local R.ule 421.1 could mean cit her a final
trial court ju gment or an appellat e determ i nat ion.
Plainti ffs urge that the court define final judgment au an
appellate decision. Becau t--ehe (m'( c t's order ha-, benc~
appealed, plaint iff's motion t herefore would be t mel v.

rThe court decline fle to follw plaint ifV' sugge. t ion 1hat
final judgment means finial appelIate dIecisioi,. Si rio ely
speaking, an ar4pellate decision is not a "jndgmeiri" but h
is a Im~aHnfdate to the lower court. Pl-a in1ff1s citi (d a cae
decided by the UVn ited States 'Court of A ppeal forP 1 he
Seventh Cir cu it, MJeI)i/old . : o ,rc(kr, 72(; F.2d 311
(7th Cir. 1988 , concerning the rujnirerent of the Equal

Access to Justice Act 1AJA 28 U.s.C. 2412 Id

(1982), that fee pplicat ion be filed within thirty dlayn
of final judrgmenrt. Ph court, n1t in r tha "final jIdI -
ment" has diff rent meanin r in variouns cntexl 5 wit hn
the United St ates Code, held that final judgrenr uidezf
the EAJA meant final appellate de$rion. 726 F.2d ao
813.

M,-)on/d is not on point , cause the court int r-
preted a federal statuit il which logically could refer 10

appellate elt erm i nat ions. In the in. iant ca e, "fi nal

judgment" appears in a local dist riet court rule, reula'
ing d istrict cou rt procedure This local ru l could Hot
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purport to cover appellate procedure, and logically re-
fers only to district court final judgments. Additionally,
plaintiffs cited White v. Newv Ham#pshtirc Dep't of Emn?-
ployn t Sec., 455 U.S. 445 (1982) for the proposition
that final judgment can be interpreted in various way,.
In that case, however, the Court discussed confusion re-

ardin g the finality of district court judgments during
litigation, id. at 453, and thus is inapposite.

Finally, the appeal to which plaintiffs refer is not of
the Lakeside phase of the case, in which plaintiffs pre-
vailed and seek attorney's fees. R- +her, plaintiffs ap-
pealed the "Redan High School" portion of the case, in
which defendants prevailed. The appeal thus has no
bearing on the Lakeside portion of the case.

Plaintiffs also assert that this court may ignore Local
Rule 421.1 in the interests of substantial justice. Local
rule are "mandatory and are not to be waived." Ca/ma-
quip Eng'g West He misplc re Corip. v. West Co(ast Cap
river , LWd., (50 F.2d 633, 636 (5th Cir. Unit B 1981 
In Calmaquip, the court cited with approval Wtood8
Cons tr. Co. v. Atla8 Chr m. Indun., I., 337 F.2d 888
(10th Cir. 1964), a decision of the United States Court
of Appeals for the Tenth Circuit which upheld a local
rule governing timeliness of costs requests. 650 F.2d at
636 n.4. The court in IWoods reasoned that a definite
time limit was needed on filing such claims, and that a
litigant has a right to rely on local rules which bind
parties and the court. 1M. (citing 337 F.2d at 891).

Because of these important concerns, district courts
possess extremely limited discretion to excuse compliance
with local rules. Se WIirt z v. Hooper1 -Hole.4 Brea,
Inc., 327 F.2d 939 (5th Cir. 1964j. In the instant case,
the Northern District of Georgia promulgated Local Rule
421.1 specifically to comply with Brown r. City of Pal-
metto, 681 F.2d 1325 11th Cir. 1982). In Bron , the
court required local rules imposing time limits on at-
torney's fees filings under § 1988 to be explicit. Id. at
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1327. "Absent violation of a local rlie a claim for at-
torney's fees would be untimely only on a showing of un-
fair surprise or prejudice." Id. (emphasis added). Plain-
tiffs' claim that they should be excused from compliance
with the rule is negated by the language of Browitn, which
clearly indicates that parties must comply with an ex-
plicit provision governing time constraints for : 1988
filings. Even if the court found exercise of discretion to
be proper, plaintiffs offered no explanation whatsoever
for their late filing. The court thus has no justification
to ignore Local Rule 421.1 and denies plaintiffs' motion.

IT IS SO ORDERED this 11th day of July, 1984.

/s, William C. O'Kelley
WJLLIAM C. O'KELLEY
United States District Judge
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UNITED STATES COURT OF APPEALS
ELEVENTH CIRCUIT

No. 84-8286

WILLIE EUGENE PINTs, et al.,
Plainti s-Appellantso,

V.

ROBERT FEEI:MTAN, et a.,
De f endant sA ppelglecy.

Appeal from the United States District Court
for the Northern District of Georgia

March 22, 1985

Befor- VANCE and ANDERSON, Circuit Judges, and
PITTM IAN*, District Judge.

PITTMAN, District Judge:

In 1969, the district court issued a desegregation or-
der that required the defendants to dismantle the pre-
viously dual school system and to institute a unitary ys-
tem. In 1983. the black plaintiff class filed a motion in
that proceeding to eIIjoin the defendants from expanding
and constructing certain school facilities to relieve over-
crowding at the Redan High School. In ruling on that
motion, the district court, without giving notice and

* Honorabh> Virvil Pittman, US, District Judre for the Southern

Di)tr et (f A ab'ma, sitting. by designation,
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holding a hearing on the issue, stated that the DeKalb
County School System was unitary. It proceeded to find
that the defendants did not act with discriminatory in-
tent and denied the injunction. The plaintiffs appealed.
They contended the district court erred in characterizing
the DeKalb system as unitary and in making proof of
discriminatory intent a requisite to affording requested
relief. We agree and reverse and remand for further
consideration.

The plaintiffs raised these thrce issues:

I. Whether the district court erred in holding that
the DeKalb County School System was a unitary
system and that plaintiffs were therefore required,
under the Fourteenth Amendmeit to the United
States Constitution, to show purposeful discrimi-
nation in order to prevail.

II. Whether the district court erred in holding that
plaintiffs must prove purposeful discrimination to
prevail since the complaint in this action is predi-
cated on Title VI of the 1964 Civil Rights Aet
and the regulations thereunder, and proof of in-
vidious motives need not be shown in connection
with such claims.

III. Whether the district court was clearly erroneous
in finding that the plaintiffs had failed to show
purposeful and intentional discrimination and
whether the court's findings were inadequate un-
der Fed.R.Civ.P. 52.

We resolve issue I in favor of the appellants. Issue
II was not addressed by the district court nor is it neces-
sary to be addressed by this court. It may be appropri-
ate to address it on remand. Issue III is moot bec aue
of the court's holding on the first issue.

The plaintiffs, in a black class action, originally in-
stituted this action in 1968 against the DeKalb County
Board of Education and various school authorities al-
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leging that the DeKalb Copnty School System was tin-
constitutionally segregated on the basis of race. The
school system at that time operated under a "freedom of
choice" plan. Although each school had a corresponding
neighborhood school attendance districtt to delineate which
students were to attend which :school, students were free
to transfer to schools outside their attendance district.
The action resulted in a 1969 desegregation order that
required the defendants to dismantle the previous dual
school system, to eliminate its effects, and to institute a
unitary system. The court ordered that all :students be
assigned to the school in their respective neighborhoods.
Students thus were required to attend the school located
in the attendance district in which they resided. Each
attendance district contained only one school. The at-
tendance districts served no other purpose than to de-
lineate which students were to attend which schools.
The district court retai-red jurisdiction to oversee imple-
mentation of the order. The court exercised this juris-
diction several times during the succeeding years to
enter orders on matters brought before it by motion.
This appeal arises from such an order in which the dis-
trict court refused to enjoin the expansion and construc-
tion of certain school facilities proposed by the school
board to relieve overcrowding at Redan High School.

Redan High School, which has a predominantly. white
student population, has been operating in excess of its
capacity since the 1978-79 school year. The number of
students attending Redan ha: continued to increase at
such a rate that they exceeded the school's capacity by
808 students in the 1984-85 school year. As an interim
solution to this overcrowding problem, school officials
have added portable classrooms to Redan on three oc-
casions. As a more permanent solution, the school board
decided to construct a new facility to accommodate the
excess of students. Under this "Redan II" plan, Redan's
attendance district would remain unchanged. Students in
the tenth through twelfth grades would continue to use
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the existing Redan High facility, while students in the
eighth and ninth grades, who previously would have at-
tended Redan High, would use the new facility. This
arrangement would be unique in DeKalb County because
it has no middle schools.

The plaintiffs in 1983 filed the motion that is the sub-
ject of this appeal seeking to enjoin the defendants from
expanding the capacity of Redan High School by adding
portable classrooms and constructing a new building. The
plaintiffs alleged that the increased capacity of Redan,
which would accommodate the existing overflow of white
students there, avoided reassignment of those white stu-
dents to nearby undercapacity high schools that were
predominantly black. The school board's solution to the
overcrowding, the plaintiffs argued, was intended to avoid
desegregation and indeed would have a segregative effect.
The plaintiffs argued that this avoidance of segregation
-even if unintentional-violated the 1969 injunction re-
quiring that the construction and expansion of school
facilities he carried out "with the objective of eradicating
segregation and perpetuating desegregation." Pfitts .
Cherry, Civil Action No. 11946 at 7 (N.D.Ga. June 12,
1969) (currently slb nom Pitt, :, Freeman). The plain-
tiffs proposed several alternative solutions to the Recdan
overcrowding problem. These proposals sought to relieve
the overcrowding by redrawing the boundary lines of cer-
tain of the schools' attendance districts. The attendance
districts as redrawn under the plaintiffs' proposals would
require some students, who previously would have at-
tended Redan, to attend other, undercapacity high
schools within the DeKalb County School System. Unlike
the defendants' plan, the plintiffs asserted, these pro-
posals would have a desegregative effect and would caIrv
out the defendants' duty to eliminate the vestiges of its
previous dual school system.

The district court, after a hearing, refusing to en-
join the planned expansion of Redan High School on the

____.WJ
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grounds that the defendants' actions were not motivated
by liscrimfinatory intent. The court asserted at the out-
set thiat "J iI n 1969 the DeKalb County School System
cas con?,ertel from a dual to a unitary :yst em." Pitt
. Freeman, Civil Action No. 11946 at 1 (N.D.Ga. Feb.

22, 19841 (emphasis adled ). It is undisputed that no
hearing with notice had been held to determine whether
the DeKalb County School System had been converted
to a unitary stem. The court proceeded to hold that in
reviewing the planned expansion of Redan High School,
it had to "examine whether defendants' actions were un-
lawfully motivated and were designed to deprive class
members of equal protection of the law." Id. at 5. "At
issue," the court stated, "is whether defendants' actions
in proposing an addition to Redan were discriminatoryy
or designed to promote segregation and to hinder de-
segregation in the DeKalb County School System." Id.
at 1. The court then found, on the basis of the evidence
presented, that the defendants' decision to expand Redan
High School "was not motivated by unlawful racial con-
siderations." Id. at 8 It thus denied the plaintiffs' mo-
tion for an injunction. The court expressly declined to
examine whet her the plaintiffs' proposed solutions to the
overcrowding would provide Ifor better educational growth
or more integration in the school system. Id. at 9.

The plaintiffs appealed, contending that the district
court erred in characterizing the DeKalb County School
System as unitary and in making proof of discriminatory
intent a requisite to affording the requested relief. This
court agree s, and, therefore, must reverse the districtt
court's decision and remand the case for further consid-
eration.

A line of Fifth Circuit cases B established the proce-
dur'e to be used in this circuit in bringing school de-

i Decisions of the old Fifth Circui it are bindingr precedent in thiz
circuit. S' Tonner r. City of Priehard, 6G1 F.2d 120(, 1209-11
(11th Cir. 198°1.) ( en bane° ) .
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segregation cases to a conclusion. Sc, e.r., United Stltes
V. Tc'ira Educa/,ion Agc c, 647 F.2d 504 (5th Cir.19 1
(Unit A ), rert. denied, 454 U.S. 1148, 102 S.Cf. 1002,
71 L.Ed.2d 295 (19 2 ; Lee o. Macon Crwn /I Board of
Educatto, 584 F.2d 78 (5t h Ci.1 978). The courts con-
sistently have recog,,*nized that a previously segregated

dual school system does not automatically be co me d(-
segregated just because a constitutionally acceptable plan
is adopted and implemented. Se , e.g., Texas Education
Agency, 647 F.2d at X08. District courts must retain
jurisdiction over such cses to insure not only the im-
plementation of the desegregation plan but also " the
achievement of the ultimate goal--a unitary school sy-o
tern in wicih the State does not discriminate betweenf
public school children on the basis of race." Lee, 584
F.2d at 81. In order to conclude a school de(e gregation
casie, a district court must hold a hearing to determine
if the school system indeed has achieved unitary Status.
Texas Education Age ncy, 647 F.2d at 509; Youi blooi
%. Board of PuIbl-ic lnsftrul ion of raoy Codn y, 448 F.2d
770, 771 (th Cir.1971 . The plaintiffs should receive
notice of the hearing's purpose, and the hearing should
give them an opportunity to show wh'y the court should
continue to retain jurisdiction. Texas Eduication Aevey,
647 F.2d at 509.

The district court did not follow these procedures;5 in

the case at bar. I ts char acteriza tion of the DeKalb
County School System a: unitary was error. As the de-
fendants :uggest, it is possible that the district courl
did not intend its use of the word "unitary" to be equate ed
with the unitary status that requires dismiss al of the
action. The court may have been stating merely that a
con. titutionally acceptable desegregation plan was im-
plemented in 1969 thus making the school system unitary
in some respects. Yet the district court committed error
by applying the wrong standards of proof when it pro-
ceeded to require the plaintiff's to prove discriminatory in-
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tent, a requirement that ordinarily would be appropriate
only after a finding of full unitary status.

Until the DeKalb County School System achieves uni-
tary status, it has an affirmative duty to eliminate the
effects of its prior unconstitutional conduct. The United
States Supreme Court has held that a previously segre-
gated school system is under an "affirmative duty to
take whatever steps might be necessary to convert to a
unitary system in which racial discrimination would be
eliminated root and branch." Columbus Board of Educa-
tion r. Penick, 443 U.S. 449, 459, 99 S.Ct. 2941, 2947,
61 L.Ed.2d 666 (1979 , quoting Green v. County School
Board, 391 U.S. 430, 437-38, 88 S.Ct. 1689, 1693-94, 20
L.Ed.2d 716 (1968j. See Gravies v. Walton County
Board of Educatioji, 686 F.2d 1135, 1143 (5th Cir.1982)
(Unit B). The Court has applied this duty specifically
to the construction of new school facilities:

In devising remedies where legally imposed segre-
gation has been established, it is the responsibility
of local authorities and district courts to see to it
that future school construction and abandonment are
not used and do not .ser ve to perpetuate or re-estab-
lish the dual system.

Swann v. Cliarlotte-Mecklenburg Board of Education,
402 U.S. 1, 21, 91 S.Ct. 1267, 1279, 28 L.Ed.2d 554
(1970) (emphasis added). See Lee t. A aauga County
Board of Edneation, 514 F.2d 646, 647-48 (5th Cir.
1975). The district court's 1969 desegregation order in
this case applied these duties to DeKalb County:

To the extent consistent with the proper operation
of the system, the County Board will, in locating and
designing new schools, in expanding existing facili-
ties, and in consolidating schools, do so with the ob-
jective of eradicating segregation and perpetuating
desegregation.
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Pitts v. Cherry, Civil Action No. 11946 at 7 (N.D.Ga.
June 12, 1969) currentlyy sub non Pi//s . Frccman 
Therefore, the DeKalb County Board of Education has
an affirmative duty to solve the Redan High School over-
crowding problem in such a way that it furthers deseg-
regation and helps eliminate the effects of the previou
dual school system.

In light of the defendants' affirmative duty to desegre-
gate, it was error for the district court to hold that the
defendants' planned expansion of Redan High School
could be enjoined only if it was motivated by discrimi-
natory intent. Until the DeKalb County School System
achieves unitary status, official action that has the effect
of perpetuating or reestablishing a dual school system
violates the defendants' duty to desegregate. S e Wright
v. Council of City of Enporia, 407 U.S. 451, 460-62, 92
S.Ct. 219, 2202-03, 33 L.Ed.2d 51 (1972). Accord Co-
luinbus Board of Edicationy, 443 U.S. at 459-60, 99 S.Ct.
at 2947-48. That duty likewi 'e is violated when the
school board fails to consider or include the objective of
desegregation in such decisions as whether to constr uct
new facilities. See Lee, 514 F.2d at 647-48. Therefor(,
if expanding the capacity of Redan High School would
increase or perpetuate segregation as the plaintiffs claim,
the district court should have enjoined the expansion;
or, if expansion plans and construction have mooted that
question, it should have enjoined the use of the facility
as planned-regar-dless of the defendants' lack of dis-
criminatory intent.

We do not hold, however, that the defendants' affirma-
tive duty compels then to adopt the nmst dese gre at iv
alternative available. That position was rejected by this
court in Loo v. Annis on Cit1 School Systei, 737 F.2d
952 (11th Cir.1984) . There we affirmed the district
court's approval of a new construction proposal which
was proposed by the school board in good faith, and
which, although the court assumed that the plaintiff's
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proposals would achieve even greater desegregation,
would "achieve greater desegregation within the limits
of practicalities such as funding and transportation." Id.
at 957.

Therefore, this court must remand this case for the
district court to do what it expressly declined to do be-
fore: examine the segregative and desegregative effects
of the defendants' actions. On remand, the district court
should study plaintiffs' and defendants' alternative solu-
tions to the overcrowding problem to find the solution
that best solves the problem in light of the valid educa-
tional concerns and other practicalities voiced by the
defendants if the system is attempting to achieve greater
desegregation. This court does not hold that the district
court on reconsideration must enjoin the planned ex-
pansion of Redan High School if plans and construction
of the facilities have mooted such action; however, the
defendants will proceed at their own risk. One result
could be the enjoined use of the facilities as planned.

Several of the district court's factual findings argue
in favor of the defendants' plans. The district court re-
lied on erroneous standards in drawing its conclusions.
It may be that these plans would have a desegregative
effect or would have less long-term segregative effect.
The court remands the case to have the district court
review the defendants' actions under the proper stand-
ards.

Because this court remands this action on the basis of
the district court's misapplication of an intent stand-
ard, it does not address the second or third issue.

REVERSED AND REMANDED for proceedings con-
sistent with this opinion.
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IN TIE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OI GEORGIA

ATLANTA DIVISION

Civil No. C-11946

WILLIL EUGENE PITTS, eit al.

versus

RoBERr FREEMAN, ("t cl.

ORDER

[Filed Oct. 31, 19851

The instant action is before the court on rerand from
the United States Court of Appeals for the Eleventh Cir-
cuit. A summary of the ease' s history is necessary for an
under standing of its current i)roceral - posture. The
plaintiffs filed this lawsuit in 1968, claiming that defend-
ants operated a racially segregated school syst em in D-
Kalb County, Georgia. In 1969, the court enjoined lefend-
ants from further racial discrimination, and set forth a
plan to speed desegregation.

Plaintiffs again sought the court's assistance in 1970,
claiming that defendants had violated the 1969 order. In
the 1976 order, the court created a bi-racial committee
to advise the school boar d and approve zone changes and
chool site purchases. The court also made certain modi-

fications in the majority to minority (M-to-M a programs r.

Later orders were entered in 1977 and 1979. The
earlier order concerned a zone change; the latter the
M-to-M program. In both decisions, the court noted that



184

within the county the housing patterns were changing
rapidly: blacks were moving in and white were moving
out. This pattern in turn caused racial transition in the
schools.

The next action taken in the case concerns the remand
before the court. In 1983, plaintiffs sought an injunction
claiming inter al ia that the use of portable classrooms
at Redan High School and the proposed building of a new
school ( Redan II within the Redan attendance zone pro-
moted segrregation. The portable classrooms and Redan
IT were planned to alleviate severe overcrowding within
the zone. Redan II would be an 8th and 9th grade :school.

The court held a trial on the merits on February 1, 2,
3,6, and 10, 1984. At the conclusion of the trial, the
court made oral findings that defendants did not intend
to discriminate and that Redan II did not have an ad-
verse impact upon integration. (Tr., Vol. V, at 824).
The court also found that plaintiffs' proposed alternatives,
the "Rainbow" and "Lithonia" or "Stolee" plans, would
create more segregation than currently existed. Ud.

On February 22, 1984, the court entered written find-
ings of fact and conclusions of law. Noting that the
school system had been converted from dual to unitary
inl 1969, the court determined that plaintiffs had to prove
defendants' intent to discriminate. Plaintiffs (lid not meet
this burden. Although the order did not state specifically
that Redan II had a nonsegregative effect, the court's
findings indicated that such was the case.

The Eleventh Circuit reversed and remanded the case
on March 22, 1985. Pitts v . Freeman, 755 F.2d 1423
(11th Cir. 1985). Noting that the district court had
stated that the DeKalb school system was unitary, the
appellate court cited a line of Fifth Circuit cases estah-
lishing the procedure to be followed in concluding school
desegregation cases. A previously segregated dual system
does not become desegregated automatically because a
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constitutionally acceptable plan is implemented. 1. ae ulti-
mate goal is achievement of a unitary system. To cor-
clude a case, the district court must hold a hearing to
determine if the system is unitary. Plaintiffs should
receive notice to allow them an opportunity to show the
court why jurisdiction should be retained. Since the case
Nwas not being terminated, the district court had not fol-
lowed this procedure. Id. at 1426.

The appellate court noted that as defendants pointed
out, the use of the word "unitary" in the district court's
order may not have referred to that status which closes
a c ase, but may have meant that a constitutionally ac-
ceptable plan was implemented. Nonetheless, plaintiffs
did not have to prove discriminatory intent, which is
required only after a finding of full unitary status. Id.

The court of appeals did not suggest that a hearing he
held to determine whether the system is unitary. Rather,
it apparently assured that unitary status had not been
accomplished. "Until the DeKalb County School System
achieves unitary status, it has an affirmative duty to
eliminate the effects of its prior unconstitutional con-
duct." Id. This duty specifically includes new school
construction, to insure that it does not serve to perpetuate
or reestablish the dual system. Jd. The 1969 decree ap-
plied these duties to the county. Id. at 1426-27. "There-
fore, the . . Board . has an affirmative duty to solve
the Redan High School overcrowding problem in such a
way that it furthers desegregation and helps eliminate
the effects of the previous dual school system." Id. at
1427. The court went on to state that in light of the
county's affirmative duty to delegre gate, it was error
to hold that plaintiffs had to prove discriminatory intent.
"Until the ... System . . . achieves unitary status. official
action that has the eff ct of perpetuating or reestablish-
in " a dual school system violates the defend nts' dity
to desegreg ate." II. (emphasis in the original).
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The court of appeals thus remanded "for the district
court to do what it expressly declined to do before: ex-
amine the segregative and desegregative effects of the
defendants' actions." Id. The appellate command does
not require the district court to select the most desegre-
gative alternative. Id. "[TI he district court should study

. alternative solutions to the overcrowding problem to
find the solution that best solves the problem in light of
the valid educational concerns and other practicalities
voiced by the defendants if the system is attempting to
achieve greater desegregation." Id. If progress on Redan
II has mooted an injunction against its construciton, the
court possibly could enjoin use of the facilities as planned.
Id. Finally, the appellate court stated that some of the
district court's findings argued in favor of defendants'
plans, but that erroneous standards were used.

The court held a telephone conference with counsel for
plaintiffs and defendants on July 3, 1985. The court
requested that the parties comment as to the course of
action to be taken in view of the remand. In its letter
of July 12. 1985, defendants stated that the court should
not receive additional evidence. At the trial, the parties
had presented evidence of Redan II's effects, as well as
that of plaintiffs' alternatives. Defendants therefore be-
lieved that the court should determine specifically the
segregative effect of these alternatives.

Plaintiffs' letter of July 15, 1985 noted that Redan II
is almost complete. Therefore, the court should determine
how the school must be used. Plaintiffs offered two sug-
g'estions for the use of Redan II. The first was for an
8th grade school with students transferring across at-
tendance zones. Its second option was for a 7th and 8th
grade school. This plan also would require students from
different zones to attend other schools.

Plaintiffs presented no evidence and little explanation
of these options. It requested that defendants analyze the
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alternatives. At that point, plaintiffs could respond to the
analysis, and the court could rule on the alternatives.

After reviewing the above mentioned letters, the court
decided that a hearing would be helpful. Accordingly, a
hearing was held on August 23, 1985, with counsel for all
parties present. Plaintiffs suggested that the court re-
draw attendance lines to conform with their new alter-
natives. They claimed that such action would provide a
greater desegregative effect than defendants' proposal,
because more schools would be included.

Defendants asserted that the court should reanalyze the
record and compare their plan with plaintiffs' old alter-
natives. Additionally, they presented charts showing the
percentages of black enrollment in the elementary and sec-
ondary schools covered by plaintiffs' proposals, as well
as a comparison of the new proposals using fall 1984
actual enrollments. The charts showed that black enroll-
ment is rising in every cited school. The comparison
indicated that the plaintiffs' plans would increase black
enrollment in Redan II to make it a majority black school.

Plaintiffs informed the court that they had prepared
a more complete description of their plans. They re-
quested some time to present their own analysis, which
the court granted. Defendants were given an equal
amount of time to respond. Additionally, defendants
agreed to provide the court with the actual 1985 enroll-
nent figures. which would be available around September

20, 1985. In answer to the court's question, plaintiffs
averred that they agree to the accuracy of these numbers.

Plaintiffs filed a letter with a brief analysis of their

plans.' Because plaintiffs had not filed a brief, defend-

} Local Rule 215-2 b), DGa., restricts letter communication to
the court. In the instant case, both sides have been filing lettrs
instead of motioms or briefs. Therefore, the court puts the parties
on notice that any further communication with the court should
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ants informed the court that they were not going to
respond. Defendants instead filed the actual 1985 figures.
Plaintiffs have not replied to or commented upon these
figure. Therefore, the court has before it the original
evidence in the case, plaintiffs' brief description of its
plans including its estimates of attendance, and defend-
ants' charts as presented at the hearing and as updated
in its September 24, 1985 submission.

Obviously, the court would prefer more information to
evaluate the alternatives. Unfortunately, the court was
not given this data, and thus must base its decision upon
the information before it.

First, the court concludes that it must evaluate and
compare defendants' plan and plaintiffs' ncw alternatives.
The previoUsly proposed plans assumed that Redan II
would not be built. With its construction virtually com-
plete, however, these plans lose their efficacy. Plaintiffs
avree with this observation. Additionally, the Eleventh
Circuit held that the district court on reconsideration need
not enjoin the plarined expansion of Redan High School
if construction of the facilities has mooted such action.

[H o ever, the defendants will proceed at their own
risk. One result could be the enjoined use of the facili-
ties as planned." 755 F.2d at 1427. The progress of
construction has mooted the option of enjoining the buil-
in of. Reda n II. Therefore, the court must consider
whether d defendants' plan should be enjoined in favor of
plain tiffs' new alternatives.

As the court reads the Eleventh Circuit's mandate, the
next step is to determine whether defendants considered
integration in formulating their plan, and to "examine
th sg negative and desegregative effects of thf, defend-
ants' actions." 755 F.2d at 1427. To complete thi: task,

be my way (f brief: or motions and not letters. Defendants miy
continfuie to file their annual reports %with the court a: they h'ave
done in the past.
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the court can look to some of the evidence presented in
the trial which discussed the effect of the Redan II plan.
Defendants have supplemented the evidence with actual
1984 and 1985 enrollment figures.

The reason behind defendants' plan is overcrowding in
the Redan attendance zone. No one disputes that Redan
High School is overcrowded. Defendants' solution was to
build Redan II as an 8th-9th grade facility. Plaintiffs
concede that Redan II would relieve overcrowding, but
allege that it merely was a means of keeping Redan ma-
jority white and surrounding districts majority black.
They claim that Redan II's effect would be further segre-
gation, not integration.

The evidence presented at trial demonstrates that de-
fendants took desegregation into consideration when de-
ciding upon the Redan II plan, and that their alternative
does not have a segregative effect. Instead, it aids inte-
gration. First, it opens up space for M-to-M transfers to
Redan, which previously had not existed. Dr. Armor,
defendants' witness, testified that many black students in
DeKalb County had sought M-to-M transfers to other
white schools. He did not believe that Redan would be
an exception. More integration within Redan thus would
occur. Additionally, the M-to-M openings would attract
black students from neighboring majority black schools,
which would increase desegregation in those areas.

At trial, the evidence indicated that the Redan zone had
a growing indigenous black population. The number of
black children in that area's schools was predicted to rise
and a..ppox))1iate the county wide school Syster's white'/
black ratio. At the time of trial the school system was
38 black. Currently, it is 40 r black. Redan's black
population is growing. The area is developing into a
stable natural y integra ting community. To tamper with
it could well upset the r-acial balance.

)efendants' 1984 and 1985 enrollment figures vali-
dated its trial evidence. In 1984, the percentage of black
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students in Redan High School rose from 16% to 17.1%.
The 1985 figures showed an increase to 22.3%. These
numbers bear out predictions of increased black growth
in the Redan area. The growing black school population
is indigenous, because no M-to-M transfers are possible.

Defendants also used the recent enrollment figures to
calculate the proposal's effect on racial composition of
Redan II. Under the plan without M-to-M transfers, the
1984 black percentage would be 19 %; the 1985 percentage
is 24 %. With 100 M-to-Ms, blacks will make up 31 % of
the student body. Two hundred M-to-Ms would result in
a 36(% black population. Because the current black ratio
of white to black children countywx ide is 60/40, the M-to-
M transfers will move Redan closer to the ideal rate.
Even without M-to-Ms, the growing indigenous black
population will result in more of an ideal racial balance
in Redan schools.

The court also has examined some effects of Redan II
that could be considered segregative. Redan still will be
a majority white school, and Southwest DeKalb and
Towers will be majority black schools. This flaw is not
fatal, however. The main effect of Redan II will be to
allev ate overcrowding, to accommodate growing black
school population, and to provide space for M-to-Ms. This
in turn will further integrate these schools from which
the M-to-M students come.

The evidence therefore indicates that defendants have
considered Redan II's effect upon desegregation, and have
included integration as an objective in their planning.
Redan II will have an overall positive desegregative effect.
It will not reestablish or perpetuate a dual school sys-
tem. Therefore, the court moves on to the next step: the
analysis of the parties' alternatives to the overcrowding
to find the solution that best resolves the problem, taking
into account valid educational concerns and practicalities.
755 F.2d at 1427. To perform this study, the court first
will discuss plaintiffs' plans to ascertain whether they are
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segregative or desegregative. Next, the court will com-
pare the three plans to determine which will best rectify
the overcrowding situation with desegregative effect.

Plaintiffs' first option would make Redan II an 8th
grade school. Eighth graders from Redan, Towers, and
Southwest DeKalb would transfer into the new school.
Two hundred fifty Redan High students from the upper

grades would go to Southwest DeKalb High, and 175
would attend Avondale High. The plan contemplates re-
drawing of attendance zone lines; plaintiffs, however, did
not present the exact location of the new lines. This al-
ternative would increase racial balance at the new school,
relieve overcrowding at Towers and Redan, provide more
racial balance at Southwest DeKalb, and retain the 9th-
12th grade curriculum. 2

A close look at the first option indicates that it prob-
ably would not achieve its desegregative purpose. Based
on 1984 figures, plaintiffs estimated that 55% of the new
school's population would be black. Defendants used the
1984 and 1985 enrollment figures to determine that the

2 Plaintiffs submitted the following list of schools impacted under
the 8th grade plan:

8th Grade
Before Plan

Towers High School 66% Black 57%c Black
64 over capacity 76 under

capacity

Southwest DeKalb High School 93%' Black 74%r Blac k
100 under capacity at capacity

Avondale High School 67% Black G1 ' Black
168 under capacity at capacity

Redan High School 21 % Black 21, Black
841 over capacity at capacity

The court notes that plaintiffs have referred to Redan II as the
Miller Grove School. For ease of refer ence, the court will continue

to use the term Redan II.
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percentage of black students in Redan II would be 56% .
Thus Redan II, located in an area which has an indige-
nous growing black student population and is approaching
the "ideal" racial mix, would be transformed into a ma-
jority black school. This plan- would lower the black
population in Towers and Southwest DeKalb, but these
schools admittedly would remain majority black.

Another problem with plaintiffs' 8th grade option is
the line redrawing. As stated earlier, plaintiffs (lid not
illustrate their new attendance zones. The residential
areas within Redan that are contiguous to Towers and
Southwest DeKalb tend to be black. Redrawing Towers
and Southwest DeKalb lines to include contiguous por-
tions of Redan thus would add more blacks to the former
zones. Additionally, Redan would become more white.
Even a new district created from contiguous portions of
the three zones would be majority black. This result
surely does not further integration.

The only way to include white popu lation centers
within Towers and Southwest DeKalb would be to create
non-contiguous districts. Such blatant gerrymandering
would result in children having to travel past their old
schools a greater distance to their new schools. Addi-
tionally, it would ruin the Redan area's natural desegre-
gation proc ess.

Another difficulty with plaintiffs' first option is the
inclusion of Avondale for relief of Redan's overcrowding.
As the court stated in its oral findings at trial, whether
Avandole and Redan are contiguous is questionable. (Tr,
Vol. V, at 825 1. The two zones touch each other only at
one point. Children transferred from Avondale to Redan,
and vice versa, would have to travel through the Towers
district. As the court previously found, such a situation is
untenable.

An additional concern is which high schools the Redan
II students will attend. Plaintiffs did not specify whether
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students would return to their original areas after 8th
grade. If so, little will have been accomplished by plain-
tiffs' option except disruption.

The more likely plan would have these students attend-
ing Redan High School, as part of the new attendance
zone. If this occurs, Redan High would become a ma-
jority black school. Plaintiffs' estimates and predictions
do not take into account the growing number of indige-
nous blacks in the Redan area. Their plan would disrupt
this natural desegregative tendency, a trend which ex-

perts agree is a good way to integrate. (See, e.g., test. of
Dr. Stole, Tr, vol. II, at 190-91; test. of Dr. Armor, Tr,
vol. III, at 388.)

Plaintiffs' 8th grade plan also would shut off M-to-M
transfers into Redan. The 8th grade school would be
majority black, thus preventing black students from trans-
ferring in. The high school would be majority white, at
least at first, but at capacity. Dr. Armor estimated that
numerous blacks would want to transfer into Redan,
based upon the experience of other DeKalb schools.

Plaintiffs' estimates also do not provide for the phe-
nomenon of "white flight." At trial, Dr. Armor described
white flight in the school desegregation context as the
failure of white students to attend the school to which
they have been assigned manditorily. (Tr, vol. III, at 356-
57). Referring to plaintiffs' original plans, Dr. Armor
testified that from 25 to 50% of the white students whom
the district transferred probably would not attend their
new school. (Id. at 441-44). These figures were based
upon studies conducted by Dr. Armor in other cities.

No estimates are available for plaintiffs' present al-
ternatives, which were formulated after trial. Nonethe-
less, plaintiffs should have, but apparently did not, take
into account the possibility of white flight. If it occurred
at the rates predicted by Dr. Armor for the other
plans, the desegregation value of plaintiffs' current op-
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tons would be diminished. In summary, plaintiffs' 8th
grade option may lead to greater segregation, and would
block the natural integrated growth of the Redan area.'

Plaintiffs' second option is a 7th and 8th grade school
including 7th grade students in the elementary schools
of the following attendance zones: Rainbow, Fairington,
Canby Lane, Woodridge, Redan (portion), and Main-
street. Eighth grade students at Towers, Southwest De-
Kalb, Redan, and Lithonia High Schools also would at-
tend Redan II. Additional, 175 Redan upper grade high
school students would transfer into Avondale High and
133 would attend Southwest DeKalb High. This option
would result in an integrated new school, relief from
overcrowding at Rainbow, Mainstreet, and Redan Ele-
mentary Schools, and Towers, Lithonia, and Redan High
Schools. Additionally, a special incentive grant from the
State might be available}

" The court is uncertain how Redan High School would remain
211 -black if Redan 1 is 56% black and would send its students to
Redan High. Additionally, 125 children will gro from Redan High
to Southwest DeKalb and Avondale Highs. These children must be
white to lower the latter schools' black population. Subtracting
these students from Redan's white population will increase the
proportion of blacks to whites, assuming that the number of black
students remains constant. Therefore, plaintiffs' assertion that
Redan High will remain 21% black after its plans are put into effect
can be correct only if a proportionate number of black children
leave Redan High.

4 Plaintiffs presented the following list concerning the effect of
their 7th-8th grade plan:

7-8th Grade
Before Plan

Redan High School 21% Black 21 < Black
841 over capacity at capacity

Southwest DeKalb High School 93% Black 87% Black
100 under capacity at capacity

Avondale High School 67% Black 61 ' Black
168 under capacity at capacity

[Continued J
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Plaintiffs' second -suggestion creates problems similar
to their first option. The 1984 enrollment figures indi-
cate that blacks would amount to 45/ of Redan Iks
students. In 1985, black enrollment would rise to 47%.
These figures would exceed the ideal county-wide bal-
ance. The projected continuing indigenous black growth
could lead to a majority black school in a few years. This
plan also would lower black proportions in surrounding
areas. Yet, these other schools' basic racial composition
would not be altered; they would remain majority black.

Plaintiffs attached a map which showed the proposed
zone for 7th graders. The court is not certain whether
the map indicates from where the 8th graders would
come, or which Redan High students will transfer into
other areas. The latter students apparently would have
to be white to reduce Avondale's and Southwest DeKalb's

4 [Continued J
Towers High School 66% Black 63% Black

64 over capacity 24 over
capacity

Lithonia High School 37% Black 170 Black
231 over capacity 190 over

capacity
Rainbow Elementary School 97%r; Black

137 over capacity

Fairington Elementary School 65% Black
81 under capacity

Canby Lane Elementary School 93%~ Black
62 under capacity

Woodridge Elementary School 17% Black
at capacity

Redan Elementary School 15% Black
829 over capacity

Mainstreet Elementary School 18% Black
158 over capacity

Plaintiffs have not yet supplemented their elementary school fig ures
with 185 enrollment data. The court therefore cannot determined
how plaintiffs' plan will affect the racial composition of these
schools.
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black percentages. Thus they would have to come from
areas of Redan which are not contiguous to the latter
zones. As stated in the discussion of the 8th grade plant
such gerrymandering would result in children travelling
past their old schools. As with the 8th grade plan, the
inclusion of Avondale High also poses the problem of
non-contiguous zone formation.

An additional drawback of the 7th and 8th grade plan
is its inclusion of Lithonia, which all parties have con-
ceded is a stable naturally integrated community. Its
proportions of black students approximates the county-
wide figure of 40 % To include Lithonia would upset its
racial balance.

As with plaintiff's first option, white flight could dimin-
ish severely the second plan's supposed integrative effect.
Additionally, Redan II would be a majority white school,
but just barely. Although it could accommodate M-to-M
transfers, the areas's continued black growth indicates
that soon Redan II will be a majority black school., The
7th-8th grade plan would upset the Redan area's natu-
rally occurring integration.

Plaintiffs' main argument is not so much that defend-
ants' option is segregative, but that defendants should do
more. In other words, defendants should use Redan's
overcrowvding to decrease black population at numerous
other schools, some of which are contiguous. As the
Eleventh Circuit noted, the court need not pick the most
desegregative option available. 755 F.2d at 1427. After
reviewing each alternative, however, the court concludes
that defendants' plan provides more long term desegre-
gative effect. Redan is becoming a naturally integrated
community. The 1985 enrollment figures bear out Dr.
Armor's predictions on this matter. Plaintiffs' options
would disrupt that trend. In the words of Dr. Stolee, "if

a Which high school Redan II students will attend also is a, ques-
tion under this option. For an analysis of this subject, as well as
of white flight and M-to-M, see the discussion supra at 10-13.
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it ain't broke, don't fix it." (Tr. vol. II, at 190 . (dis-
cussing Lithonia).

Plaintiffs' plans would increase the black populations
of Redan II and the high school. These schools, along
with Towers, Southwest DeKalb, and Avondale, would be
majority black. The plans are not defined clearly. They
do not account for possible white flight. M-to-M transfers
would be lessened or eliminated.

In return for the problems caused by plaintiffs' plans,
some surrounding schools will have a lower percentage of
black students. This is a positive desegregative result.
It is not enough, however, to override the negative impli-
cations of transforming Redan from a naturally inte-
grating area into a majority black resegregated zone.
This especially is true because the other schools will
remain majority black.

Plaintiffs also protest that defendants' plan will place
the burden of integration upon black students by way of
the M-to-M program. A plan which depends upon volu-
tary desegregation has the advantages of allowing indi-
viduals to make their own choices and not to feel as
though important decisions have been taken out of their
hands and forced upon them. Obviously, if voluntary de-
segregation does not or cannot accomplish its goals, a
mandatory plan will be necessary. In the instant case,
defendants' lan, which is voluntary, accomplishes its
desegregative objectives.

First, the court has determined on more than one
occasion that recent racial school proportions are due
to housing patterns rather than to a dual system. Sec--
ond, voluntary desegregation by way of M-to-M transfers
has worked well. Dr. Armor testified at trial that M-to-M
transfers have increased the number of blacks at ma-
jority white schools in the county. He believed that the
same pattern would be repeated in Redan. Defendants
estimated that M-to-M transfers could increase Redan
II's black population to as much as 36( . M-to-M trans-
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fers also could provide space at the majority black schools
for white M-to-M transferees.

Additionally, white flight may occur in a mandatory

plan. Of course, the possibility of white flight is not
enough to eliminate a desegregation plan. It should be
considered, however, when comparing various alterna-
tives. Plaintiffs did not take potential white flight into
account. Thus, their calculations of the black percentages
at Towers, Southwest DeKab, and Avondale could be too
low. Ev en without white flight, these schools still would
be majority black under plaintiffs' plans. Finally, the
RIedan schools could be converted into majority black
schools. This would ruin RIedan's progress toward be-
coming a stable, naturally integrating community.

These factors demonstrate that defendants' plan of
voluntary integration has a good chance of success. Con-
versely, the negative effects of plaintiffs' mandatory de-
s:ceg tion phns indicate that their alternatives will not
promote integration as much as plaintiffs allege.

The defendants hav e acted in good faith to institute a
solution to Iedan's overcrowding that will increase inte-
graticon. Therefore, plaintiffs' plan are not necessary:
their inte irative effect is no greater than, and actually
is lc ss than, that of defendants' alternative. Additionally,
plaintiffs' options raise more valid educational concerns.
First, they are more disruptive, involving the transfer of
students who may not wish to attend another school.
Second. defendants reject as educationally unsound the
idea of placing 7th graders with students in the higher
grades. A third factor is that defendants believe that
separation of eighth and ninth graders from the upper
classes would be beneficial. Although the court does not
presume to set educational policy for the schools, defend-
ants' educational concerns appear valid and reasonable.,

' Plaintiffs mention that the 7th-Sth grade option possibly could
ga rner state funds, but did n ot discuss this idea further. J)efend-
ants did not respond. Additional state funding could be a positive
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In summary, the court has analyzed the alternatives
and has balanced them in light of their segregative and
desegvregative effects and valid educational concerns. The
court finds that the long term effects of defendants' plan
will be to increase desegregation, and that plaintiffs'
plans will increase segregation in the long run. An im-
portant factor in this determination is Redan's apparent
change into a more integrated community. Plaintiffs'
plan would disrupt this transformation by making Redan
High and Redan II into majority black schools. Finally,
defendants have legitimate educational reasons for im-
plementing their plan. On balance, defendants' alterna-
tive will foster integration and accommodate educational
needs.

In the instant case, defendants have considered inte-
gration as an objective. As the court noted in its oral
findings at trial, defendants should continue to take de-
segregation into account in its future school policy deci-
sions. In this way, defendants can fulfill their mandate
to solve school problems in a way that furthers desegre-
gation. 755 F.2d at 1427.

The court denies plaintiff's request to enjoin imple-
mentation of defendants' plan.

IT IS SO ORDERED this 31st day of October, 1985.

/s/ William C. O'Kelley
WraILIM C. O'KELLEY
United States District Judge

educational fa actor. Without more information, however, the court
cannot determine the likelihood of such funding, or what its effect
would be.

Additi oa llv, plaintiffs noted I hat their pians would leave 9t1h-
12th grade cu rricula intact, They did not point out w hy thio
would be beneficial. Assuming that it is, defendants have state' d
that separating 9th grraders from older students also would have

positive effects.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

(Caption Omitted in Printing)

ORDER

{ Filed Nov. 7, 1986]

On November 5, 1986, the court held a conference to
resolve several discovery disputes. Plaintiff asked the
court for an extension of discovery time because his ex-
pert would not be available for defendant to depose until
after the discovery period had lapsed. The court grants
an extension of discovery time only for the purpose of
allowing the parties to depose three experts: (1) Dr.
Walberg; (2) Dr. Dantler; and (3) Dr. Cole. Defend-
ants may depose Dr. Cole four weeks after they have
made the material plaintiff requested available to him.
Any discovery matters other than these three depositions
must be concluded on November 15, 1986.

The parties may submit a proposed pretrial order one
week before trial, if the trial is held on its currently
scheduled date of January 20, 1987. Otherwise, the court
will set both a new trial date and date for the pretrial
order to be submitted.

As was anonunced at the conference, the following cut
off times shall govern the most current information that
may be presented at trial in the areas outlined below:

School Term
Information Area Cutoff Year

Student Testing 1985-86

Information on

Students & Teachers September, 1986

Demographic Data 1985
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IT IS SO ORDERED, this 7th day of November, 1986.

s William C. O'Kelley
WILLIAM C. O'KiE,,LLEY
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
laVR 1HE NORTHERN DISTRICT OF GEORGIA

ALANTA DIVISION

Caption Omitted in Printing)

ORDER

l Filed .June 30, 19881

The DeKalb County School System (DCSS) was his-

torica ly sr egated by law. "Dual" school systems were
maintained in the County, one for black students and
another for white students. In 1954, the Supreme Court's
landmark decision in Broon ,. Board of Education, 347
U.. 4 8 1 I, signaled the end of dual systems with
its pronouncement that "in the field of public education
the doctrine of 'separate but equal' has no place. Separate
educational facilities are inherently unequal." Id. at
495. The Supreme Court's decision imposed upon all
school systems, which were maintaining dual systems at
that time, the duty to dismantle the dual system, avoid
the reestablishment of the dual system, eliminate the
ve- iges of the dual system and replace the dual system
with a syste in which all students, regardless of their
race, are provided the same educational opportunities.

In 1968, the plaintiffs, certain black school children in
D'eJKalb County and their parents, filed this class action
on behalf of all black school children in DeKalb County
claiming that the defendants had operated a racially
se gre ated school system in violation of the United States
Constitution. After this action was filed, the DCSS volun-
tarily undertook to work with the Department of Health,
Educa ion and Welfare HEW ), to develop a final and
terminal plan of desegregation. In June, 1969, the court



entered a consent order which approved the proposed plan
and enjoined the defendants from discriminating on the
basis of race in operating the DC1SS. The comrt main-
tained jurisdiction over the case to implement its order.
In the two decades that this case has been pending, the
court has rarely been asked to intervene.' Both parties

There w s no significant action in this case unittil Se ptermber,
1975. At that time, phtintiff sought to have the DCSS declared out
of compliance with the 1969 order. Plaintiffs challenged the M-to-M
program, assignment of staff, and changes in attendance zones.
In 1976, the court entered an or(er requiring the DCSS; to modify
the M-to-M program to provide free transportation, to reassign
faculty and staff to approximate the system--wide percentages, and
created a Bi-racial Commit tee to oversee future boundary line
changes, the Mj-to-M program, etc.

In 1977, the DCSS requested the court to approved boundary
line change for Flat Shoals Ele( entry School. After a hearing,
the court held that the school's plan met constitutional standards
and approved it.

In 1978, the DCSS filed a motion asking that kindergarten and
special education programs be excluded from the M-to-M program.
The court denied the motion.

In 1979, the DCSS, at the Bi-racial Committee's request, moved
the court to amend its 1976 order to modify the M-to -M progr an,
such that the only schools that wouid be eligible to receive trans-
ferring blacks would be those schools whose black populations did
not exceed the system-wvide percentage of black students. The BI -
ra cial Committee had suggested that such a limitation might help
stop white flight from transitional schools and neighborhoods. The
court denied modification of the order. finding that the transition
of the southern schools was caused by the changing cormplexioi
of the neighborhoods, rather than the effect of the M-to-M program.

In 1983, the plaintiffs sought supplemental relief. Plaintiffs
alleged that the DCSS had conspired to limit M-to-M trarsfers to
Lakeside High Sehool, that Krno lo od E~lemene tary School had been
improperly expanded, and that RTedan Hligh School was also im-

properly inc reae'ed. Plaintiff: later dropped their claim as it con-
cerned Krolhwo d Elermen ia ry School. Separate h arinrs were hehl'
on the Lakeside anid Redan issues. With regard to the Lakeside
IIigh school issue, the court ruled against the defendants. The
court held for the defendants on the Redan issue. Althoug-h thn
court's first order on the Redan issue was reversed by the Eleventh
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haxe worked together in the best interest of the school
system.

On January 16, 1986, the defendants filed a motion for
final dismissal. The defendants seek a declaration that
the DCSS has achieved unitary status. When a federal
court maintains jurisdiction over a school desegregation
case, the school system must show that it is unitary before
it can be dismissed from court supervision. Gr een t.
(oatry School Board, 391 U.S. 430, 439 (1968).

The meaning of unitary status has not been clearly
definedl by the Supreme Court. As there is no binding

precedent in this circuit which articulates a precise defi-
nition for the term 2, this court will use the definition
espoused by Judge Rogers in Brown v. Board of Educa-
tioni Brown III1 , 671 F. Supp. 1290, 1292-93 (D. Kan.
1987 1, to determine whether the defendants have met
their burden of proof. The following principles for de-
termining unitary status were set forth in that case.
First, "the nature of the desegregation remedy is to be
determined by the nature and scope of the constitutional
violation. Mill k, r. Bradley, 433 U.S. 267, 280 (1977).
No one plan can achieve unitary status in all school
districts.

Circuit, the order issued by this court following remand also held
for the defendants. The parties did not appeal that order.

in Georgia State Conference of Branches of the NAACP v.
Georgia, 775 F.2d 1403, 1413 n. 12 (11th Cir. 1985), the court
noted "[sj one confusion has been generated by the failure to ade-
quately distinguish the definition of a "unitary" school system
from that of a school district which has achieved "unitary status
... [ A] unitary school system is one which has not operated
segregated schools as proscribed by cases such as Swuom and Greenl
for a period of several years. A school system which has achieved
unitary status is one that is not only unitary but has eliminated
the vestiges of its prior discrimination and been adjudicated as
such through the proper judicial procedures. Unfortunately, the
terminology used to refer to these concepts is not universal."
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The court also must be mindful that it is only segrega-
tion caused by the intentional segregative acts of the
defendants that comprise the constitutional violation in
this case. "De facto segregation (segregation caused by
private choice) and segregation caused by authorities
other than those sued in the case, are not part of the
constitutional violation. . ." Brown III, 671 F. Supp.
at 1292 (citing Keye8 v. School District Numbcer 1, 413
U.S. 189 (1973) ; Swann v. Charlotte-M cklenbury Board
of Education, 402 U.S. 1 (1971) ).

Because separate but equal schools violate the Consti-
tution, the racial mix of students in a school is an im-
portant factor. The Court has emphasized on many oc-
casions that while racial mix is important, racial balanc-
ing is not required. E.g. Swann v. Board of Ed ucation,
402 U.S. 1, 24 (1971). Even the existence of a small
number of one race or virtually one race schools is not
necessarily violative of the Constitution. Id. at 26.

In Brown III, Judge Rogers further recognized that
" [ sl e relative motive or the absence of such intent is
relevant but not controlling in determining unitariness.
'The measure of the post-Brown I conduct of a school
board under an unsatisfied duty to liquidate a dual system
is the effectiveness, not the purpose, of the actions in (e-
creasing or increasing the segregation caused by the dual
system.' Daytoa I, 443 U.S. at 538." Browl III, 671
F. Supp. at 1293.

In the Brown III opinion, Judge Rogers summarized
by stating that a school system that has obtained unitary
status is "one in which the characteristics of the 1954
dual system either do not exist or, if they exist, are not
the result of past or present intentional segregative con-
chct of the defendants or their predecessors." Id. This
court finds the definition of unitary status articulated by
Judge Rogers to be the clearest and most serviceable defi-
nition of that term espoused by any court. It combines
all of the essential requirements from the Supreme Court
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opinions with a workable standard for a court to apply
to the facts of a given case.

In (reen., the Court delineated six pertinent areas that
courts should examine in deciding whether a school sys-.
term has met its burden of abolishing the former dual
system. These areas include: student assignment, faculty,
staff, transportation, extracurricular activities and facili-
ties. The parties have requested that this court review
one other area, quality of education, when determining if
these defendants have met their burden of proof regarl-
ing whether the DCSS is now a unitary system. The
court agrees that quality of education should properly be
addressed.

The court held a hearing on the motion for final dis-
missal (or declaration of unitary status) on July 6-22,
1987. On November 22, 1987, after the parties had sub-
mitted their post-trial briefs and proposed findings of
fact and conclusions of law, the court heard closing argu-
ments on this motion. Earlier, plaintiffs filed motions for
supplemental relief and to compel the DCSS to file a
junior high plan. The court deferred ruling on those
motions until it addressed the motion for final dismissal.
All three motions are now ripe for decision.

S TUDENT ASSIGNMENT

Much of the evidence submitted during the hearing on
the motion for unitary status properly concerned student
assignment. Indeed, the separation of the races is the
primary indicator of a de jure segregated school system.
Plaintiffs accurately stated that this court's duty, with
regard to this issue, in their proposed findings of fact and
conclusions of law at pages 54-55. Plaintiff: stated
"j tlhe court's task, in reviewing Defendants' progress
in these areas, is to determine whether the remedies im-
plemented by the Defendants have been effective in dis-
mantling the old dual system. If they have, then the sys-
tern should be declarecl unitary; if they have not, then
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further relief must be ordered so that the duty to de-
segregate is fully and finally discharged. Da is r. East
B oloft Rouge Par i.h School Board, 721 F.2d 1425, 1434

:5th Cir. 1983 ; Le r'. Macon countyy Board of E;d r'a-
ion, 616 F.2d 805, 808-09 ( 5th Cir. 1980 ). See also

Swa m !. Chiar'lotte-ccklenberg Board of Education,
402 U.S. 1 (1971) ."

I)EFIENDANTS' CONTENTIONS

The DCSS' position in this motion for unitary status
is that it fulfilled its duty regarding student assignment
in the 1969-70 school year when it closed the remaining
de jure black schools and reassigned all students to their
neighborhood schools under a bona fide neighborhood at-
tendance plan. The I)CSS argues that this action placed
all students in the attendance zones they would have
occupied in the absence of the constitutional violation.
Although the DCSS concedes that the school system has
undergone some resegregation since the implementation
of the plan and the filing of the instant motion, the DCSS
contends that shifting demographic factors anid other
factors beyond the DCSS's control caused this resegrega-
tion and that the DCSS is not legally responsible.

PLAINTIFFS' CONTENTIONS

Plaintiffs contend that the DCSS has the continuing
duty to combat all resegregation until this court declares
that the )CSS has achieved unitary status. Their goal
was to produce evidence showing that the implementa-
tion of the 1969 order did not eradicate all of the vestiges
of the prior dual system, and that the DCSS missed
opportunities to fulfill its affirmative duty to eradicate all
of the vestiges of the former dual system.

To support their argument that the implementation of
the 1909 order did not desegregate the DCSS, plaintiffs
asked the court to examine the resegregation. that has
occurred in the DCSS. Plaintiffs improperly place great
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emphasis on the concept of racial balance . Plaintiffs
point to these 1986-87 school year statistics: (1 ) 47/ of
the students attending the DCSS are black; 12) 50% of
the black students attended schools that were over 90%
black; (3, 62(' of all black students attended schools
that had more than 20 j more blacks than the system-
wide average; 141 27, of white " students attended
:schools that were more than 90 % white; (5) 59 % of the
white students attended schools that had more than 20 (
more whites than the system-wide average; (6) of the 22
DeKalb County high schools, five have student popula-
tions that are more than 90( black, while five other
schools have student populations that are more than 80
white; and (7) of the 74 elementary schools in the DCSS,
18 are over 90% black, while 10 are over 90% white.

Plaintiffs also contend that the DCSS missed oppor-
tunities to fulfill its duty regarding student assignments.
Plaintiffs' primary evidence in this regard was the testi-
mony of Dr. Robert Dentler a about the DCSS' failure to

" In Swa n, the Court emphasized that racial balance is not the
test of an unitary system.

If we were to read the holding of the District Court to require,
as a matter of substlantive constitutional right, any particular
degree of racial balance or mixing, that approach would be dis-
approved. . . . The constitutional cornmand to desegregate
school: does not mean that every school in eery community
must ahvays reflect the racial composition of the school system
as a whole.

Swan, 402 U.S. at 24.

4 For purposes of this order all white and minority students other
than blacks will be referred to as whites. There was no evidence
presented that at the time this action was instigated that non-
black minority :students composed even one percent of the student
population of the DCSS. Thus, 94.4w of the students attending
the )CSS in 1969-70 school year were white.

5 Dr. Dentler was qualified as an expert in the areas of student
assignment, educational administration, staff desegregation, pro-
gram development and evaluation, specifically in the areas of de-
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take advantage of certain desegregative tools: (1) the
DCSS did not subdistrict, that is, the DCSS did not break
this large county into subdistricts and racially balance
all of the subdistricts; (2) the DCSS did not expend suffi-
cient funds to target minority learning opportunities;
(3) the DCSS did not put in place community advisory
mechanisms bearing on equalization of treatment, other
than the bi-racial committee that was established by the
court; (4) the DCSS could have modified the old "freedom
of choice" plan to use it for desegregative purposes; (5)
the DCSS could have clustered schools, placing children at
different grade levels in different schools; thus, establish-
ing a feeder pattern; (6) the DCSS could have used
magnet schools earlier than DCSS chose to use them; and
(7) the DCSS could have used urban to suburban ex-
changes of students. (Transcript Vol. IX at 43-47)

While the DCSS had an affirmative duty to eradicate
the vestiges of the former dual system during this period,
it is undisputed that plaintiffs did not seek court inter-
vention to require the DC1SS to implement any of the de-
segregatie tools described above. In fact, plaintiffs did
not seek further judicial intervention in this case until
1975, long after plaintiffs claim that other desegregative
tools should have been utilized by the DC1SS. Even then,
plaintiffs did not seek implementation of the changes that
they now seek.

DISCUSSION

Prior to the 1966-67 school year, the DCSS maintained
dual attendance zones for both blacks and whites. Be-
ginning with the 19GG-67 school year, DC1SS replaced the
(hual zones with a system of geographic zones with a
"freedom of choice" transfer plan. While this plan re-
sulted in a number of black students attending de jure
white schools, the system had no significant impact on

segrcgatin, dmograp hics, hura relations and transportation.
(Transcript Vol. IX at 12-13)
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the former de jure black schools. The majority of black
students still attended the de jure black schools. While
neutral on its face, the "freedom of choice" plan did not
dismantle the dual systems. In Green v. Countty School
Board, 391 U.S. 430 (1968), the Supreme Court held
that "in desegregating a dual system a plan utilizing
'freedom of choice' is not an end in itself. . . . Rather
than further the dismantling of the dual system, the plan
has operated simply to burden children and their parents
with a responsibility which Brown II placed squarely
on the School Board." Id. at 440-42.

Within two months of the Supreme Court's decision n
Green, the plaintiffs filed this action. By order of June
12, 1969, the consent desegregation plan for DCSS was
implemented. That order was designed to be a final and
terminal plan for desegregation. The order abolished the
"freedom of choice" plan and implemented a single
neighborhood school attendance policy. All of the remain-
ing de jure black schools from the previous dual system
were closed. In 1969, the school population of DeKalb
County consisted of 74,741 students of which 3,754, or
5.6 were black.

Plaintiffs concede that "the closing of the black schools
in 1969 did, for a time, result in the desegregation of
the schools of DeKalb County. . . ." (Plaintiffs' trial
brief at 7) The court agrees with plaintiffs' concession.
Plaintiffs further contend that the DCSS has become re-
segregated and that the defendants are responsible for
that segregation. While the court agrees that the DCSS
has become largely resegregated since the 1969-70 school
year, the court does not find that the defendants are
legally responsible for the resegregation.

Plaintiffs concede that the racial segregation in DeKalb
County is the result of demographic shifts. In fact,
plaintiffs' leading expert, Dr. Dentler, testified that "there
were profound changes taking place demographically
[from 1969 until 1986 in DeKalb County]." (Transcript
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Vol. IX at 38) Plaintiffs' correctly contend that not "until
all vestiges of the dual system are eradicated can demo-
graphic changes constitute legal cause for racial im-
balance in the schools." Lee r. M1iacon Counlty Board of
Education, 616 F.2d 805, 810 (5th Cir. 1980) (citing
Flax r. Potts, 464 F.2d 865 (5th Cir.), cert. denied, 409
U.S. 1007 (1972) . Plaintiffs seemingly further contend,
however, that until the school system is declared unitary,
not all vestiges of the former dual system will be eradi-
cated. Such a contention, of course, is erroneous. It is
axiomatic that all vestiges of a dual system must be
eradicated at a point in time before the school system is
declared to have unitary status or the school system
must be declared to have achieved maximum possible de-
segregation.

It is clear that the simple act of implementing a con-
stitutionally accepted plan does not make a school sys-
tem desegregated. United States ?7. Texas Education,
Agen cy, 647 U.S. 504 (5th Cir. 1981) (Unit A ), cert.
(1d nied sub oin., SouIh Park Indepenodent School D district
v. United States, 454 U.S. 1143 (1982) (citing Henry v.
Clarksdale Separate School Distr ict, 579 F.2d 916, 921
( 5th Cir. 1978 ) ; see T hompsoi v. Madison County Board
of Educ'atii , 496 F.2d 682 (5th Cir. 1974). At points
in their briefs, the defendants seemingly make the argu-
ment that such an implementation does- relieve the school
system of its affirmative obligations. To the extent that
the defendants arguments can be read as supporting this
contention, the court rejects their arguments. This court
is mindful of the Fifth Circuit's guidance in Lemon v.
Bossier Parish School Board, 444 F.2d 1400 (5th Cir.
1971), that "'[oj ne swallow does not make a spring.'1"

The court will now examine the evidence presented at
trial concerning the vestiges of the former dual system
after the desegre nation order was implemented in this
case. When the June, 1969 order was initiated, all chil-
dren were assigned to their neighborhood school. As the
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court noted above, plaintiffs concede that this action effee-
tively desegregated the DCSS for a period of time. The
evidence that plaintiffs presented at the hearing which
tends to show that the implementation of the June, 1969
order did not effectively desegregate all of the schools
for a time period was presented by Roger Mills. Mr.
Mills has been involved with this case in several different
capacities. His initial involvement was as a named plain-
tiff in 1974, he subsequently became involved as co-
counsel, and later served as a member of the bi-racial
committee. He testified that "there were two schools that
were majority black despite the implementation of the
court order. The first school was Terry Mill Elementary
School which was 76 percent black, and the second school
was Stoneview Elementary which was 51 percent black."
(Transcript Vol. VII at 190)

The court will accept the witness' contentions regard-
ing these schools, because plaintiffs' exhibit number 95,
which contained the same information, was admitted into
evidence. The court notes, however, that plaintiffs did
not show that Mr. Mills had a basis for personal knowl-
edge of the school system during the 1969-70 school year.
Mr. Mills did not enter this case until 1974, and he testi-
fied that he moved into DeKalb County on January 1,
1974. (Transcript Vol. VII at 188).

The court has some concern that two of the formerly
de jure schools were majority black at the time the de-
segregation plan for DeKalb County was implemented.
The court views one race schools in the DCSS, both now
and then, with suspicion. "The existence of a small num-
her of one race, or virtually one-race, schools [however]
within a district is not in and of itself the mark of a
system that still practices segregation by law." Swann?,
402 U.S. at 26. The court was presented with no evidence
that these schools are a vestige of the dual system. The
evidence presented at the hearing showed that demo-
graphic shifts in the Atlanta Metropolitan Area began
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in the 1950s. In the 1950s, the population of DeKalb
County was basically white; but as more and more blacks
moved into the Atlanta Metropolitan Area, the rapidly
growing black population began to move into the south-
west DeKalb County area. The area surrounding Terry
Mill School was one of the first areas to be effected by a
rapid shift in the minority population.

Dr. David Armour testified about why Terry Mill was
a majority black school at the time the desegregyation plan
was implemented in DeKalh County. Dr. Armour is an
expert in the areas of the educational and social effects
of desegregation plans, including academic achievement;
the effects of demographics on school enrollment trends:
the evaluationl of alternative desegregation plans the
causes of residential segregation; assignment of faculty
and staff in school desegregation plans; research methods
and survey methods; and statistical analysis of data.
Armour testified that in 1966 Terry Mill had only two
black students, and 590 white students. By 1907, due
to the population shifts of black residents from the City
of Atlanta into DeKalb County. 231 or 140 out of 618
students at the school were black. In 1968 when the
plan was adopted, the percentage of blacks and whites
was equal. By 1969, when the plan was implemented,
the percentage of black students at the school was 761(.
(Transcript Vol. V at 120-21)

There was no evidence presented that the former dual
system in any vay contributed to the rapid racial tran-
sition of that school. Nor was there evidence that a for-
merly de jure black school was located within that area.
Terry Mill was, of course, a formerly de jure white school.
For these reasons, the court cannot find that the prior un-
constitutional acts of the defendants were responsible for
the hig)h percentage of minority students in Terry Mill
School in 1969.

The court is not as concerned with the racial imbalance
in 1969 in the Stoneview Elementary School. The racial
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mix at that school was practically 50-50. There was only
one percent more black students in the school than white
Qudents. That mix represents perhaps the ideal racial
integration situation. Practically equal numbers of black
and white children attended school together. The court
notes that, unlike the majority of the County, this area
has been characterized as a stable integrated area since
the inception u the integration plan. The racial mix of
the same school in the 1986-87 school year, according
to plaintiffs' evidence, was 53% black.

There was insufficient evidence presented to this court
from which it can make a determination, as defendants
u rge, that the implementation of the 1969 order resulted
in full eradication of the vestiges of the dual system that
would entitle them to a declaration of unitary status on
this issue. While the court is satisfied that the two major-
ity black schools that were in place when the order took
effect in the 1969-70 school year are not vestiges of de-
fendants' prior unconstitutional conduct, there was in-
suffcient evidence presented about how long the school
system remained relatively desegregated before demo-
graphic changes had the effect of resegregating certain
schools. There is considerable evidence that the defend-
ants actions in 1969 resulted in elimination of most of
the vestiges of segregation. The achievement of unitary
status in the area of student assignment cannot be hedged
on the attainment of such status for a brief moment.
For this reason, the court finds it necessary to examine
the actions of the DCSS over the last two decades.

HISTORY OF THE DEMOGRAPHIC CHANGES
IN DEKALB COUNTY

A true understanding of the problems and successes of
the DCSS cannot be found without an examination of the
demographic changes experienced by DeKalb County in
the period between 1969 and 1986. DeKalb County has
experienced phenomenal growth since 1950. In 1950, the



215

County's population was a mere 77,0000. By t195, the
population was in excess of 450,000.

In 1970, there were 7,615 non-whites I living in the
northern part of DeKalb County and 11,508 non-whites
living in the southern part of the county. By 1980, there
were 15,365 non-whites living in the northern part of
DeKalb County and 87,583 non-whites living in the south-
ern portion. Between 1975 and 1980, approximately
64,000 black citizens moved into southern DeKalb County,
most moving from the City of Atlanta. Meanwhile, ap-
proximately 37,000 white resident_ moved from southern
DeKalb County to surrounding counties, mostly Gwinnett
County. While there was some growth of the white popu-
lation in southern DeKalb County from 1950 until 1975,
in northern DeKalb County, the number of whites grew
tremendously during that period.

As the result of these demographic shifts, the popula-
tion of the northern half of DeKalb County is now pre-
dominately white and the southern half of DeKalb "unty

is predominately black. Evidence presented at the hear-
ing indicates that racially stable neighborhoods are not.
likely because whites prefer a racial mix of 801 white
and 20 % black, while blacks prefer a racial 50 -50 
mix. (Trans cript Vol V at 53) The demographic shifts
have also had an immense effect on the racial composi-
tions of the DeKalb County schools. From the period of
1976-1986, at the elementary level, the DCSS experienced
an enrollment decline of 15 , and within this chan, e an
increase in black student enrollments of 86 p . At the
high school level, during the same period, DCSS expe-
rienced an enrollment decline of 16% , while the number
of black students rose by 119 .

, In this context, the evidence presented to the court distinguished
between whites and non-whites, that is, minority students ineitding
non-blacks.
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STEPS TAKEN BY THE DCSS TO COMBAT
DEMOGRAPHIC CHANGES

Since 1976, a bi-racial committee, appointed by the
court, has reviewed all proposed boundary line changes,
all proposed school openings and closings, and the M-to-M
program. Since the implementation of court-ordered de-
segregation in this case, there have been approximately
170 boundary lines changes. Dr. William Clark, an ex-

pert in the areas of urban geography, demographic proc-
esses, statistics methodology, housing patterns and survey

analysis, testified that the boundary line changes had no
significant impact on the school populations, given the
tremendous demographic shifts that were taking place at
the same time. He opined that if no boundary lines had
been changed, the shifting demographics still would have
resulted in a significant increase in black population in
many schools, especially those located in the southwest
DeKalb area. Altho igh the defendants' evidence showed
that three boundary changes had at least a partial segre-
gative effect, Dr. Clark testified, and this court finds, that
even if a boundary change might have had a short-tern
effect on segreg ation, in the long run these boundary
changes did not have a significant impact on the racial
mix of the school populations. (Transcript Vol. I at 73-
74)

To combat the shifting demographics, the DCSS volun°-
tarily imf phmented a Minority-to-Majority program ° in
the 1972 school year. Using approximate numbers, 4,500
students of the 72,500 enrolled in the DCSS in the school
year 1986-87 participated in that program. Participation
has grown steadily in the program over the last decade at
the rate of about 500 students per year. (Transcript Vol.
V at 61 Dr. Armor testified that the impact of the M-to-

7 The M-to-.M transfer policy allows a student to transfer from
a school in which his race was in the majority to one in which
his race was in the minority.
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M students goes far beyond the number of students trans-
ferring under the program. He testified that at the re-
ceiving school approximately two whites students for
evury black student is exposed to an integrated learning
exp erience. T ranscript Vol. V at 61-62) Thus, approxi-
mately 119 of the students attending the DCSS had an
integrated learning experience as a result of this program.

In the 1980s, the DCSS also instigated a magnet school
program in schools located in the middle of the County.
The location of these programs in the middle of the
County is of critical importance for desegregative pur-
poses. As was discussed above, the southern half of the
County is predominately black, while the northern half
of the County is predominately white. Only special aca-
demic programs located in schools in the middle of this
rather large county have much potential for attracting
both black and white students.

The magnet school program in effect at the time of
the hearing include: a performing arts program at Avon-
dale High School; the Scientific Tools and Techniques
program at Fernbank Science Center; a science program
for gifted and talented elementary children at Snapfing er
Elementary School; a foreign language program at Briar-
cliff High School. At the hearing, Dr. Robert Freeman,
Superintendent of the DCSS, testified that the DCSS also
had plans to maintain programs at three other :schools as
magnet programs: the open campus located at Briarcliff;
the Occupational Educational Center North; and the Oc-
cupational Educational Center Central. The DCSS has
two other magnet programs on the drawing board: a
school for the gifted and talented at Kittridge Elementary
School and a program for four-year-olds at Evansdale
Elementary School. The DCSS also operates a number of
integrated experience programs: the writing center prlo-
grams for both fifth and seventh graders that are racially
controlled ; the driving range school is racially controlled;
summer school programs are racially controlled as much
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as possible; and a racially controlled dialectical speech

program was to be implemented in the 1987-88 school

year.

HAS THE DCSS ACHIEVED MAXIMUM
DESEGREGATION?

The court has examined the efforts that plaintiffs con-
tend defendants should have taken to achieve unitary
status in the area of student assignment, the steps that
the DCSS has taken to accomplish their goal, the dynam-
ics of the changing demographics, and the effects of the
changing demographics on student attendance. With
these factors in mind, the court must decide if the de-
fendants have accomplished maximum practical desegre-
gation of the DCSS or if the DCSS must still do more to
fulfill their affirmative constitutional duty.

Most of plaintiffs' efforts to convince this court that
defendants must do more to fulfill their constitutional
duty centered on Dr. Dentler's testimony about what de-
segregative tools were at the defendants' disposal during
the time that the resegregation of the County was taking
place. Dr. Der.aler summarized his testimony in this
manner:

[The DSS is racially imbalanced, it has schools
that are extremely isolated racially, that continue to
be identifiably black and identifiably white. It has
failed to comply even in the broadest interpretation
I could make with the single standard on certificated
stat I sic I. It does not have a bi-racial committee
which engaged I sic} in advising and guiding on de-
segregated strategies and race relations. It has an
M-to-M program which has done about as much as
it can do, which is very little, to desegregate the
system. It has the barest bones beginnings of mag-
net programs, affecting in my count about 500 stu-
dents at present, and there are some good ideas
going., but they have a very long way to go, and they
are in shortfall right now.
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So even on my briefest list, this district is segre-
gated and has not offset the vestiges of discrimination
as they impact on the child's daily learning experi-
ence, and that's the essence of the school treatment.
It's not a unitary district, and its got some exciting
good inte-ntions which I have tried to note and honor,
but . . . they don't bear on this assessment.

(Transcript Vol. IX at 123-124)

To rebut this evidence, the defendants presented the
testimony of Dr. Christine Rossell, an expert in the areas
of evaluation of alternative desegregation plans, the
design and implementation of desegregation plans, the
effect of desegregation plans on learning, the effect of de-
segregation plans on demographics and statistical analy-
sis of data. When asked whether she agreed with Dr.
Dentier that the DCSS did not properly respond to the
population shifts occurring during the 1970s and 1980s,
Dr. Rossell testified :

I am sure that [the DCSS1 could have done some-
thing to make marginal adjustments, but these
trends are so massive that [the DCSS) could only
have had a marginal effect. The basic trend was
racial transition, blacks moving from Atlanta into
DeKalb County, and . .. there is nothing that would
have changed that basic factor.

Transcript Vol. XI at 851 When asked whether magnet
schools would have worked in the mid-1970s, the period
of time when Dr. Dentler advocates that such programs
should have been started in the DCSS, Dr. Rossell testified
that all studies available at that time, concerning the
effectiveness of magnet programs, indicated that magnet
programs were not very effective. (Transcript Vol. XI at
86-87).

To rebut Dr. Dentler's testimony that the M-to-M
Program as implemented in the DCS is ineffective, Dr.
Rncssell testified that, in 1987, the M-to-M transfers will
reduce "racial imbalance by 18 percentage points if you
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use the index of dissimilarity comparing blacks to non-
lacks, by 20 percentage points if you use the relative

exposure index comparing blacks to non-blacks. That is a
fairly large reduction in racial imbalance." (Transcript
Vol. XI at 87) Dr. Rossell further testified that the
magnet programs and integrated learning experience pro-
grams implemented by the DCSS have had positive ef-
fects on (leseg'ration and racial exposure. (Transcript
Vol. XI at 95).

Once again this court is faced with the "battle of the
experts." The testimony of the opposing experts in this
ca se is so contradictory that to accept the testimony of

plaintiffs' experts necessitates that the court discredit
most of the testimony of the defendants' experts, and
vice-versa. Faced with this decision, the court finds the
evidence presented by the defendants' experts to be more
reliable on this issue. The defendants' experts were more
familiar with the DCSS. They had spent more timee than
plaintiffs' experts in the DCSS, learning about the inner'
worIkings of the DCSS and its problems and successes,

rather than treating the DCSS as a hypothetical situa-
tion. The court notes that Dr. Walberg, Dr. Armour,
Dr. Possell and Dr. Clark are leading experts in their
respective fields and all have had considerable experi-
ence in the desegregation area.

Plaintiffs' desegregation expert, Dr. Dentler, did not
base his testimony on an empirical study of the school,
system. Due to his lack of personal knowledge of the
DCSS, he was forced to treat the DCSS as a hypothetical
situation. Based upon data made available by the school
system, his testimony centered on the failure of the DCSS
to achieve racial balancing. The court found more com-
pellira testimony about what is being and can be done
to improve the quality of education for all students and
achieve maximum practical desegregation at the same
time.
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Based upon the evidence presented at the hearing, the
court finds that the DCSS has clone everything that was
reasonable under the circumstances to achieve maximum

practical desegregation in DeKalb County. Plaintiffs re-
quest the court to go back in time and ask the question
"what if the defendants had tried this then?" That time
has passed. While there may be some case authority for
approaching desegregation cases in that manner, this
court will not dwell on what might have been, but what
else should be (lone now. "At any time, more could have
been done to achieve racial balance in the schools. But,
it begs the issue of this case to argue that racial balanc-
ing must be done today because it was not done yester-
day." Brownt III, 671 F. Supp. at 1309.

Although the defendants might have been able to do
something more to maintain desegregation while the
dramatic population shifts were occurring, the court,
based on the evidence presented at the hearing and the
court's long involvement' in this case, finds that de-
fendants' actions achieved maximum practical desegre-
ration from 1969 to 1986. The rapid population shifts
in DeKalb County were not caused by any action on the

part of the DCSS. These demographic shift were in-
evitable as the result of suburbanization, that is, work
opportunities arising in DeKalb County as well as the
City of Atlanta, which attracted blacks to DeKalb; the
decline in the number of children born to white families
during this period while the number of children born to
black families did not decrease; blockbusting of formerly
white neighborhoods leading to selling and buying of
real estate in the DeKalb area on a highly dynamic basis;
and the completion of Interstate 20, which made access
from DeKalb County into the City of Atlanta much easier.

Tran script Vol. X at 33 There is no evidence that
the school system's previous unconstitutional conduct

T he undersigned wvas assigned to this case on January 8, 1921,
approximately twelve years after its filing, Prior to that time,
Judge Newell Edenfield supervised this case.
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rm ay have contributed to this segregation. This court is
convinced that any further actions taken by defendants,
while the actions miight have made marginal adjustments
in the population trends, would not have offset the factors
that were described above and the same racial segrega-
tion would have occurred at approximately the same
speed.

This court does not dismiss lightly plaintiffs allega-
tions that the defendants could have (lone more to deseg-
regate the DCSS. "The failure to take desegregative
action by a district that had an affirmative duty to deseg-
rebate should be carefully examined by the court. If a
district has consistently dragged its feet on desegregation
then the vestiges of the segregated system may remain."
Brown. III, 671 F. Supp. at 1308. Although the plain-
tiffs, defendants, and the HEW all consented to the June,
1969 order implementing a race-neutral neighborhood
school system, the Court later made it clear in Sw
and Grecn that such plans would not satisfy the duty to
desegregate unless it did effectively desegregate the sys-
tem. Even though a student as signment plan may be
racially neutral, unless the former vestiges have been
removed, a race-neutral plan can perpetuate the former
dual system.

To reiterate, this court finds that the implementation
of the June, 1969 order eradicated -ost of the vestiges
of the former dual system. Defendants' efforts to de-
segregate this s system did not end there, how exer. When
faced with rapid resegre ation of the system, the DCSS
implemented both a M-to-M program and a magnet pro-
gram. Both of these programs were implemented with-
out the p)rompting of this court or the plaintiffs. Both
of these programs have achieved a do gee of success in
rdse reg nationn and racial exposure.

Although defendants did not implement all programs
described as perrissible in S Iioio . this court cannot find
tlat it neglected it constitution al duty to eradicate the
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vestiges of the former dual system. The great weight of
the evidence indicates that the segregation that occurred
in )e Kalb County would have taken place at approxi-
mately the same speed whether or not defendants had
implemented the lesegregative tools described by plain-
tiffs. While racial mixture is a proper goal of a formerly
segreg ated school system, there is no constitutional right
for any student to attend a school having any particular
degree or racial balance or mixing."' Milliken r. Iradlyj
(Milliken Il , 433 U.S. 267, 280 n. 14 (1977) ; Pasadcen
Board oI Education '. Spamlicr, 427 U.S. 424, 4 34
(1976). At this juncture, the court is convinced that,
absent massive bussing, which is not considered as a vi-
able option by either the parties or this court, the mag-
net school program and the M-to-M program, which the
defendants voluntarily implemented and to which the
defendants obviously are dedicated, are the most effective
way.s to deal with the effects on student attendance of
the residential segregation existing in DeKalb County at
this time.

Based upon the dramatic effect the implementation of
the June, 1961 order had on eradicating the vesti ge: of
the prior dual system, the DCSS' continuing efforts to
battle resegregation by implementation of voluntary
M-to-M and magnet school programs, the absence of any
persuasive evidence indicating that the actions of the
DCSS in any way l promoted the resegregation that oc-
e'urred in the County, and the evidence that indicates that
other efforts by the DCSS would not have effectively

stopped or even slo wed the rapid dmographic halves
that brought residential segregation to the County, this
court finds that the DCSS has achieved maximum prae-
fical des "regration as of the 1986-87 school year. The
goal in segregation cases is to achieve the "g .eatest

possible degree of actual c 'esegration, taking into ac-
count the practicalities of the situation." United 1tatc

r. Deuoto Pai'i School Boo rd, 574 F.2d 801 i nth Cir .
19741 , rlr . dei ed, 419 U.S. 9 82 (1 978 . The DCSS
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Plaintiffs do contend, however, that the defendants have
not complied with one of Singleton's requirements.
Si njl() ri-onounced three governing principles with re-
spect to faculty employment practices during the deseg-
regation proce:. Plaintiffs challenge only the first pro-
nouncement, that is, plaintiffs contend that the defendants
have failed to follow the requirement that "principals,
teachers, teacher-aides and other staff who work directly
with children at a school shall be so assigned that in no
ease will the racial composition of a staff indicate that a
school is intended for Negro students or white students."
Id. at 1217-18 "' The court agrees that the defendants
have not complied with Sing/Ion ))with regard to assign-
ment of minority faculty.

The court notes, that in 1976, while Judge Newell
Edenfield supervised this case, the defendants were found
to he out of compliance with the first Singleton require-
ment. In his order of November 3, 1976, Judge Edenfield
made the( following findings of fact and conclusions of
ha on this issue:

The court finds that the defendants have not taken
adequate steps to utilize reass ignnment of teachers to
reduce the racial identifiability of faculty in accord-
anCe With the standard set out in Singleton r. Jack-

on L 'ncipal Separate School Dis.trict, ,y.rma. In
Si ng/eton, the Cout of Appeals for the Fifth Circuit
held that in orde ir to reduce racial identifiability of
a faculty, staff should he assigned so that the ratio
of black to white teachers in each school is "substan-

a The other 'two requireme nts of Singleton? follow. Singlrf on
prohibits a school systen from discriminating in the hiring. assign-
rnnt, promotion, pays demotion or disrnis al of faculty members
and staff. Finally, Single/on requires that in school districts in
which the process of desegregation effects a reduction in the number
of teachers or other professionals employed by the district, the
school d istrict mus select the staff members to he dismiss ed or
de rnte( on the basis of valid non-discriminatory reasons. 419
F.2d at 1218,
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tially the same" as the ratio throughout the entire
system. 419 F.2d at 1218.

Defendants ask that the court compare the facts in
the instant case with Il/ r" Board of Pulblic In-

Sru tio of O) rn Co,-'nty, 423 F.2d 208, 205 (5th
Cir. 1970 ), where the court found the school system
to be in complfliance with Sifl/eton, despite the exist-
ence of racial ratio; in individual schools twelve per-
centage points higher than the racial ratio of the
entire school system. While the court is aware of the

ploblemfs inherent in requiring that the teachers at
any school be maintained at an exact arbitrary racial
ratio, [cite] the current 40-48( of black teachers in
some of the more p1redlominantly black elementary
schools does not even "approximate" the 15%
system-wide ratio I citel.

A significant reason for the wide disparity in the
racial ratios amongst, schools in DeKalb County is
the reliance on the replacement process, and the
avoidance of reassignments to even out the distribu-
tion of faculty. The court finds that this system
does not comply with the Sing/fo? standard, nor
with this cou rt's 1969 order which required reas-
signment of teachers to eliminate the effects of the
dual school system. Accordingly, reassignment of
teachers must be utilized to make the racial ratio
of the faculty in individual schools triuy substan-
tially similar to the syste m-wutide ratio. I cite

Order of November 3, 197C at 15-16.

There was no evidence presented at the hearing that
after Judge Edenfield issued the order referenced above
that the defendants reassigned their teachers to make
the racial ratio of the faculty in individual schools truly
substantially similar to the system-wide ratio. All evi-
dence indicates that the DCSS has continuously relied
upon the r-e placement pross to .achieve S inlet oI re-
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quirements and avoided using mandatory reassignment.
The result of this policy is that defendants have never
satisfied their duty to comply with Singleton.

Defendants argue that if the court views the system
as a whole they have complied with Singleton. Defen-
dants contend that plaintiffs improperly look at particu-
lar schools. Defendants obviously misread the require-
ment of Sin gleton in this regard. The pertinent language
from that opinion follows:

For the remainder of the 1969-70 school year the
district shall assign the staff described above so that
the ratio of Negro to white teachers in each school,
and the ratio of other staff in each, are substan-
tially the same as each such ratio is to the teachers
and other staff, respectively, in the entire school

system.
419 F.2d at 1218 (emphasis added). The proper focus
for both the court and the parties are whether individual
schools deviate substantially from the system-wide aver-
age.

Plaintiffs presented evidence that in the 1984-85
school year, seven schools deviated more than 10% from
the system-wide average of 26.4% minority teachers in
the elementary schools and 24.89( minority teachers in
the high schools.

% Black % Black
School Students Faculty ° Deviation

Briarlake Elem 17.1% 14.29% 12%
Chapel Hill Elem 96.9 8 +12.5%
Gresham Park Elem 98.2rI 39.29 + 13(
Kelley Lake Elem 98.7% 39.46Cr +12,
Leslie Steede Elem 99.0% 37.04%+11
Wadsworth Elem 95.5 47.83% +21.5 e

Gordon H ivh 99.4% 39.22% +14.4

For the 1985-86 school year, the system-wide percen-
tage teachers rose to 26.7( minority teachers in the
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elementary schools and 26.36( in the high schools. The
evidence shows that the number of schools deviating more
than 10% from the system-wide average rose also.

% Black (( Black
School Students Faculty Deviation

Briarlake Elem 18.9% 13.79% 13 ,
Hightower Elem 18.2 ; 12.50 0- 14'
Kingsley Elemn 2.8% 16).679 -~ 10%
Medlock Elem 34:4% 15.79% 11
Chapel Hill Elem 97.5% 41.46'> + 15
Sky Haven Elem 98.0% 39.13, + 12.5'
Leslie Steele Elem 99.2% 39.29 + 12.5'<
Wadsworth Elem 96.7% 41.67" + 15 ,
Gordon High 99.6% 39.58> +1 3)
Walker High 99.0% 41.27"' +14.5'

In the 1986-87 school year, the numbers increased
again. During that year 15 elementary schools and 2
high schools fell outside the 101 range. Again, the ratiio
of minority faculty rose, reaching 27.3% in the elemen-
tary schools and 25.95, in the high schools.

1Black % Black
School Students Faculty 1; Deviation

Hooper Alex. Elem 94.0%' 37.5, +10.2
Austin Elemi 1.1%C 1:3.335 - 14r

Chapel Hill Elem 98.5% 39.53 +12%
Gresham Park Elem 98.0" 43.75 +15.5
Hightower Elem 30.5"f 15.0 12'
Kelley Lake Elem 98.8 '46.67 +19.5'
Kingsley Elem 2.9 15.38% 12k
Meadowview Elem R2.4% 42.31% +15'
Oakliff Elem 14.9 17.14 10.2'
Sky Haven Elem 97.3% 40.43% +13
Smoke PRise Elem 12.9" 13.51( 14'
Leslie Steele Elem 99.6% 37.938+1.5
Terry Mill Elem 98.4" 47.06' +20%
Toney Elem 97.7' 38.46 + 11 1
Wadsworth Elem 96. 8 40.0; + 13'
Columbia High 98.4+ 36.0 + 1A1;
Redan High 33.2" 15.71' 10.2'



280

Although the DCSS is not legally responsible for where
black and white families chose to live in DeKalb County,
the law of this circuit makes it legally responsible for
the allocation of minority teachers. Defendant offers two
excuses for its failure to achieve perfect Singlrton com.-

pliance. First, defendant argues that competition among
local school districts is very stiff and that it is difficult
to attract and keep qualified teachers if the DCSS re-
quires that the teachers work far from their homes. The
former Fifth Circuit Court of Appeals rejected a similar
argument in Unite d S/ale. v. DeSo/o Par-ish School
Board, 574 F.2d 804 (5th Cir. ), cert. denied, 439 U.S.
982. In I Solo, the court said:

Pointing to the difficulties DeSoto Parish faces in
competing with nearby, wealthier school system. in
attracting and keeping qualified teachers, the board
assert: that measures such as reassignment to
achieve compliance with Sing/e/o will lead to large
number' of fa culty resignations. The fear of faculty
reslist ance to desegrreg ration measures, like the fear
of community resistance, cannot be allowed to defeat
an effective desegregati on plan in favor of a plan
that is unlikely to achieve a unitary system.

Jd. at 817. The court is not unsympathetic to the diffi-
culties that the DCSS faces in this regar d ; however, the
law of this circuit requires the DCSS to comply with
Siny/lelo01's rlequih~rments- now.

The DCSS maintains a transfer program. Under this
program, i f a teacher las t aught at the same school for
a period of three years, the teacher may request a trans-
fer to another school. (Defendants' exhibit (83) The pre-
dominant reason given by both black teachers and white
teachers when requesting transfers is that they have a
desire to work closer to their residence. This allows the
teacher t, coordinate classroom activities with commun-
itv and civic activities and allevates travel inconveniences.
(Transcript Vol. II at 19-22) The court notes that since
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DeKalb is .such a large andl densely populated county,
the ability to work close to home can save an Individual
significant daily travel time. While the number of trans-
fer requests received by the County is relatively high, the
number of transfer request that are granted is rela-
tively low." Since the teachers requests are to transfer
to schools near their home, however, the transfers that
are granted deter the DCSS from achieving its Singletoh
goal."

Plaintiffs further contend that the DCSS's placement of
principals violates Single/on. Plaintiffs do not contend
that the DCSS has failed to fulfill its constitutional obli-
gation concerning the hiring and retention of minority
administrators. As in the faculty area, the DCSS has an
exemplary record in hiring and maintaining minority
professional staff. Blacks now compose 2Fl5 % of the ad-
ministrative staff of the DCSS. Blacks are represented
throughout all levels of the adminstrative structure of
the DCSS.

Plaintiffs' concern about the assignment of principal
is that principals are assigned in a nanncr such that the
number of black principals at a school is: a strong indica-

11 At the high school level in the 1986-87 school year, 79 request
were made. Severty of the reqj uests were mad(e by white teaches,
and 9 by 1)lack teachers. Of the 79 reqjues.ts, 26 were grraniLted, 24 to
white teacher. anld 2 to black teachers. At the elementary level,
103 requests were made, of which 57 were gran utedi, 40 to white
teachers and 17 to black teachers.

12 Defendants argue e that they achieved Singfle((n cottdlmpi almee ine

every school at sorme roint in time ov er the conurs of this case:;
therefore, it ha: been relieved of its constitutional burden. It would
be ludicrous for t his court to accept such an argu ment. Acceptance
of comop lian ce with Single/on u nde-r that argument, would prmit
situations such as a school system havrig 20" of its schools in

compliance with , ingleto during a par icilar year would ntehievx
Single/on compliance even though the other so substant i ally de-
viated from the ystem-wide ratio, as long as the other 80; eventu-
ally complied with Singlron.
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tion of the black student population of that school. The
court must agree.

Thiy court does not consider the evidence of principal
assignments in a vacuum, however. In United States t.
South Park Independent School District, 566 F.2d 1221
(5th Cir. 1978), cert. denied, 454 U.S. 1143 (1982), the
court briefly considered the allegation of the plaintiff that
principals were assigned based upon the race of the in-
dividuals involved. The court stated: "We are not ready
to hold that each particular level of employment in a
school system must have a particular racial composition.
At the same time, however, we also recognize that in a
community individuals might attach a certain degree of
importance to the position of principal, and that it would
be unconstitutional for a school district to assign prin-
cipalships based upon the race of the individuals in-
volved." Id. at 1226.

In Singleton, the court did not differentiate between
teachers or principals, but required that all "staff who
work directly with the children at school shall be so as-
signed that in no case will the racial composition of a
staff indicate that a school is intended for Negro students
or white students." Singleton, 419 F.2d at 1218. The
principals and assistant principals are only two of the
members of a schools staff that interact on a daily basis
with the children. Singleton requires that the staff be
considered as a whole. When the evidence concerning
both teacher and principal deviations are considered, the
need for further action by the defendants to comply with
Si gleton becomes obvious.

Construing the evidence presented by the parties con-
cerning the assignments of principalships, the court finds
the majority black schools have a high percentage of
black principals assigned to them, while the majority
white schools have a deficient percentage of black prin-
cipals assigned to them. Plaintiffs' evidence focuses on
the 1985-86 school year. There was no evidence pre-
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scented that the 1985-86 school year was an anomaly.
Plaintiffs showed that during the 1985-86 school year,
five of the 22 high school principals, and 18 of the 74
elementary school principals were black. Of those black
principals, four of the five black high school principals
were assigned to schools that have student populations of
over 95% black. Only one, of the five high schools with
black student populations over 90 4 had a white prin-
cipal."1 Thirteen of the 18 black elementary school prin-
cipals were assigned to schools at which the black stu-
dent population exceeded 90% black. Conversely, only
four of tne elementary schools with black student popu-
lations over 90,( had a white principal. (Plaintiffs ex-
hibit 3)

There is also an obvious racial skew in the total num-
ber of administrators (principals, assistant principals,
lead teaches ) at the majority black schools. The court
wile first examine the elementary schools during the
1985-S6 school year. At this time the system-wide aver-
age of black administrators at the elementary school level
was 30.1;( . In the 43 majority white schools the num-
ber of black administrators were less than 10 /". In the
11 schools in which the black student population ranged
between 41%(" and 80 , the number of black administra-
tors increased to approximately 38.5(". In the 20 schools
in which the black student population was greater than
81 %, the percentage of black administrators increased
to 060%.

At the high school level, the racial skew of adminis-
trators was equally as startling. The system-wide aver-
age of black administrators at the high school level was
27.2%. In the 12 schools that were majority white, the
percentage of black administrators was only approxi-
mately 22%. In the schools that had black student popu-

1° Gyuri Nemeth, who testified during the July, 1987 hearing,
is a white principal at majority black Walker High School (now

McNair Senior High).
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lations ranging from 41% to 80 , the percentage of
black administrators was roughly 45> . In the majority
black schools with black student populations of over 81>l
the percentage of black administrators increased to
63.2 .

The court also analyzed an exhibit presented by de-
fendants wI h depicted the race and sex of all in-
school administrators for the 1987 school year. At the
elementary school level, 27 out of the 77 elementary
schools had black principals. In the 27 schools in which
the principal was black, 60% of the in-school administra-
tors were black. At the high school level, only four of
the twenty-nine high schools had black principals. n
those four schools, - 75( of the in-school administrators
were black.

Such obvious deviations between percentage of black
administrators in the majority black schools cannot sat-
isfy the Sinfgleton requirements. Again the court rejects
any contention by the defendants that if a particular
school met the Sin ile ton requirement at one time, the
DCSS is relieved of the Singleton requirement as to that
school. At a minimum, Singletonz contemplates an initial
reassignment of staff that will achieve a system-wide
balance of minority staff and then a neutral maintenance
program afterwards.

Defendants complain that this court has not given the
DCSS guidance on what acceptable deviation from the
system-wide average would comply with the Sing!le ton
requirement of "substant ial compliance." This court ha-
endeavored to be flexible by not setting a certain per-
centage deviation that will satisfy S-ingleion in this dis-
trict. The court, however, will comply with the de-
fendants request for guidance by establishing an iron-
clad rule. This court will adopt as this rule the previow
guidance established by Judge Edenfield in the November
3, 1976 order. When the school staffs (faculty and ad-
ministrators ) of all schools vary from the system-wide
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minority staff' average by no more than 151, the DCSS
will have obtained substantially compliance with Sin gle -
tan., Any school that deviates by more than 15% will
presumptively be a violation of Singleton. Absent ex-
tenuating circumstances justifying deviations of more
than 15%, the court will not find Singljeton compliance
until all school staffs fall within the established param-
eters. At trial, the defendants did not offer an explana-
tion for the existing substantial deviations.

This court will maintain jurisdiction over this case at
least through September, 1988. Before that time period
ends, the DCSS will have the option of implementing a
plan that, will achieve compliance with Si/ngleton and
submitting a report showing that they have so complied
to the court. Due to the late date of this order, if com-
pliance with Singleton within that short period of time
will be unduly burdensome on the DCSS, the DCSS may
file a report with this court in September, 1989 showing
that it has achieved compliance with Singleton. It would
appear that such compliance will necessitate reassign-
ment of both teachers and principals.

While this court shares the concern of other courts
of requiring strict mathematical ratios, as the former
Fifth Circuit recognized in DeSoto, such ratios are nee-
essary "as a starting point in eliminating the vestiges
of segregration in . . faculty assignment. . . . Moreover,
Singleton does not require that such ratios be maintained
permanently; rather, it 'contemplates an initial reassign-
ment so that the racial ratio at every school reflects the
system-wide ratio, followed by the utilization of a non-
discriminatory hiring, firing, and assignment policy
thereafter.' " Deoto, 574 F.2d at 819 (quoting Unit1d
State. v. Wi/cox County Board of Educat m, 494 F.2d
575, 580 (5th Cir.), cert. denied, 419 U.S. 1031 (1974) 1.

Achieving compliance with Sianglton should not be diffi-
cult for the DCSS in the area of faculty assignments. In
their brief, the defendants argue that any "school's fa-



236

culty could be brought into line with a narrowly con-
strued racial balance standard by moving, at most, two
or three teachers." (Defendants' post trial brief at 50

PHYSICAL FACILITIES, TRANSPORTATION,
& EXTRA-CURRICULAR ACTIVITIES

The defendants achievement of unitary status in the
areas of physical facilities, transportation and extra-
curricular activities were not contested by the plaintiffs.
The court agrees with plaintiffs' concession that the de-
fendants have fulfilled their constitutional obligations in
these areas and that no further relief is required.

Although the parties have stipulated that some clubs
meet at certain receiving schools of the M-to-M program
before the M-to M buses arrive in the morning, plaintiffs
do not contend that further relief is needed in the areas
of transportation and extracurricular activities. It ap-
pears that this problem was brought to the courts atten-
tion to alert the court that the DCSS does not have a
perfect record in the area of transportation and extra-
curricular activities. Transportation must be provided
for M-to-M students. The activity buses provided by the
DCSS are more than adequate to provide all students
with an opportunity to participate in extracurricular ac-
tivities. The time for the club meetings are set by the
students not the DCSS. The DCSS provides activity
buses late into the night, and will provide bus service for
only one student, if necessary. The court finds that the
DCSS provides opportunities to all students, including
M-to-M students, to participate in a wide range of extra-
curricular activities without regard to race.

The plaintiffs also have some concern about over-
crowding in the southern schools. Plaintiffs claim that
portable classrooms are used more in the majority black
schools than the majority white schools. All evidence at
the hearing on this motion, indicated that the DCSS has
a race-neutral policy with regard to the use of portable
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classrooms. The DCSS is constantly attempting to deal
with the growing population of southern DeKalb County
by building new schools and adding permanent additions
to existing schools.

QUALITY OF EDUCATION

The court considers this area of dispute to be of ut-
most importance. The crux of the Supreme Court's deci-
sion in Brown was that the maintenance of separate but
equal facilities for black students did not assure that
black children obtained a quality education. Although
quality of education is not one of the six classic areas of
inquiry in school desegregation cases ", the defendants
did not protest litigation of this area. The defendants
achnowledge that a school system that is not fulfilling its
obligation of providing quality education to all school
children should not be entitled to unitary status.

The parties contest who should bear the burden of
proof on this issue. As the defendants concede that this
area of inquiry is important to a determination of
whether the DCSS has achieved unitary status, the court
finds that defendants should properly bear the burden
of showing that all students in the DCSS are receiving a
quality education.

Plaintiffs concede that the DCSS is a wonderfully inno-
vative system." (Transcript Vol. I at 101 Plaintiffs

1 Plaintiffs contend that quality of education can be considered
a part of the facilities arei, one of the six areas specified in Green
as a proper area of inquiry for the purposes of deciding if a school
system has obtained unitary status. The court finds that the label-
Ming of the dispute concerning quality of education is irrelevant.

]" The court was impressed by the number of innovative program
implemented by the. DCSS. Examples of these innovative programs
include: (1) effective schools program (a program initiated in 12
majority black schools to focus the resources of the school systern
on schools that will benefit most significantly ; (2) parenting pro-
grams (providing parents with techiniques and methodologies to
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contend, however, that defendants have racially skewed
the provision of certain education resources, such that
black students are not given an equal educational oppor-
tunity in the DCSS. In particular, plaintiffs argue these
tangible factors have been skewed: (1) teachers with
advanced degrees; (2 more experienced teachers; (3
per pupil expenditure; (4) number of library books per
student; and (51 that there is higher teacher turnover
in the black schools. Plaintiffs seemingly argue that a
prima facie showing that these resources are skewed is
sufficient for the court to find that the DCSS has not
achieved unitary status. Defendants, however, focus on
the effect such factors have had on educational gains by
black students. It os the defendants contention that the
black students in the DCSS have made greater advances
educationally than white students. The parties difference
of opinion on what factors influence quality of education
make it difficult for the court to compare the voluminous
data presented on this issue. In effect, the parties com-
pare apples and oranges and ask this court to decide
which is better.

help their children achieve in school ; (3) lead teacher for Student
:services (lead teachers work with individual Students to improve
their self-concept; they work with teachers to develop alternative
strategies for working with children of various backgrounds; and
they work withy parents to help them facilitate the education of their
children ; c , human relation supplements (a program instigated
in the receiving schools of the M-to-M program, the goal of the
program is to improve race relations) ; (5 homework helpline
(provide: immediate hell) for students and parents who are en-
countering difficulties in the completion of homework) ; (6) adopt-a-
school (designed to use the resources of husine:ses to enhance
education by encouraging companies to adopt a school and become
its benefactor) ; (7) :staff development prograims4; (8) latchkey
program (in conjunction with the local YMCA, the DCSS provides a
program for parents who cannot afford private day care services);
(9) remedial education programs (e.g., a partially :tate-funded
program for students in grades 2-5, who are half a year Or more
below gr ade level in reading) ; and (10) the writ ing-to-re(ad program.
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Both the allocation of educational resources and the
achievement of students are interrelated issues that must
be examined to determine whether black students are re-
ceiving the same quality education as white students.
The court will first examine the evidence presented by
the defendants concerning achievement of black students
in the DCSS.

The focus of the DCSS evidence on this issue was that
it offered the same educational opportunities to all stu-
dents. The DCSS presented extensive evidence about the
uniformity of its curriculum in all schools. The DCSS
requires teachers to prepare lesson plans that conform to
the curriculm. (Transcript Vol. VI at 85-91) Defen-
dants' expert Dr. Walberg spent a considerable amount
of time in the DCSS examining the curriculum and the
conformity of the various schools to the curriculum.
Based upon his examination of the DCSS, Dr. Walberg
testified that "the District provides an exceptionally ef-
fective educational program. It provides a uniform cur-
riculum, and it provides equality of educational oppor-
tunity in the schools. The District . . provides continu-
ous progress mastery learning. I think this is an excep-
tionally effective program. They do this by aligning the
curriculum an d the tests, by concentrating very heavily
on academic learning, They use curriculum guides. They
have in my opinion very careful lesson plans and extra-
ordinary attention to the match of the total district cur-
riculum to what the lesson plans are in fact. In most
cases, although there are some exceptions to this, the
teachers actually have those lesson plans in their classes
and they are teaching them pretty much on task."
(Transcript Vol. IV at 91)

14 Plaintiffs att mpted to prove that the currieuhum of the pre-
(ominately black schools was not the same as the predorninately
white school by preentil the evidenCe Of a M-to-M stu dent,
Norma Denise .Joines, who testified that another transfer student
did very poorly vivlie he attended Lakeside IHigh School through the
M-to- M program, buti when he transferred ba k to his home school
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The court found particularly significant the evidence
that black students who have been in the DCSS for two
years achieve greater gains than white students on the
Iowa Tests of Basic Skills (ITBS). The DCSS compared
students who entered the DOSS in 1985 and took the
ITBS for the first time in the 1985 school year then took
the ITBS when it was administered in 1987. Although
whites scored higher than blacks on the test, the percent-
i e gain of black students was significantly greater than
white students. The students who were selected for the
comparison were 546 white students and 778 black stu-
dents. In 1985, the average score for white students was
73.3% , while their score increased to 80.5% in 1987, a
difference of 7.21/(. For black students, the average score
for the 1985 exam was 40.8% and their score increased
to an average score of 51.21 in 1987, a difference of
10.4%. The fact that blacks score lower than whites can-
not be attributed in any way to the DCSS. These stu-
dents all entered the DCSS in 1985. The black students
entering the schools system scored lower than entering
white students. The progress of the black students and
the white students can be attributed to the DCSS. It is
significant to this court, that black students, many of whom
attend majority black schools made greater gains on this
test than the white students, many of whom attended
majority white schools. (Defendants' exhibit 114)

The latest results from the ITBS that were available
before the hearing establish that both black and white
students who have been totally educated in the DCSS
score higher on the ITBS than students who entered the

he did very well. Defendants successfully rebutted this testimony

wi t h the testimony of Melvin Johnson, the ass:istait superintend ent
for area one (an area in southern DeKalb County). 'Mr. Johnson
testified that the transcript of the student in question showed that
the students grades were substantially the sane at both the M-to-M
receiving school and the students' home school. (Transript Vol
XI at 25-27)
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DCSS in the year of the test. Again black students score
lower on the ITBS as a group than white students. (De-
fendants' exhibit 115)

Blacks students in the DCSS also are more successful
than other black students nationally on the Scholastic
Aptitude Test (a college entrance examination test),
while white students in the DCSS scored below the na-
tional average. The information on the SAT presented
to the court was for the 1984-85 school year. (Defend-
ants' exhibit 119)

The evidence presented to this court shows that the
socio-economic status of a child affects his potential for
academic success to a much greater extent than racial
expos ure. In fact, much of the evidence presented to this
court showed that racial exposure did not effect a child's
academic success. There was considerable testimony on
that subject. (testimony of Walberg in u: imbered vol-
ume oif the transcript at 40-62, and tc .mony of Dr.
lossell in Vol. XI at 99-100) The court foDund the evi-
lence presented in this regard to be com>ip-lg.

Several of the defendants' exhibits illustrated this

point as well. Defendants' exhibit 137 shows that black
children entering kindergarten score much lower on the
Califoinia Achievement Test than white students. Of
course, only the child's home environment, including socio-
economic factors, could bear on a child's achievement at
that ioint in a child's academic development.

Both lacl and white students who are participants in
the free and reduced lunch program score lower on the
ITBS thin students who are not on the free and reduced
lunch pro ran . Defendants' exhibit 117) The type dwell-
in in which a child lives is predictive of scores on the
ITBS. Children living in single family dwellings score
highest, followed by children who live in condominiums,
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duplexes, apartments, mobile homes, while children who
live in institutions have the lowest scores. The exhibit
further showed that a greater percentage of white stu-
dents than black students live in single family dwellings
and condominiums. (Defendants' exhibit 112

Defendants' exhibit 1)10 shows that students who come
from professional homes (that is, a home in which at
least one parent is a professional) score highest on the
ITBS. These students are followed by children from two-
parent homes. The lowest achievers are from single-

p parent households. A much higher percentage of black
children come from single-parent hones than white chil-
dren.

The court will now consider the evidence presented by
plaintiffs that certain of the resources of the DCSS are-

r aily skewed. Plaintiffs presented evidence on these
school trea-tinnt characteristics: (1) per pupil expenldi-
tire, (2) library books per student, (3) teacher experi-
ence; (4) teacher education ; (51) teacher turnover: ~and
(3) student retention. Plaintiffs divided the schools

into three different types for purposes of showing a com-

p arison of the resources: (1) type I schools- schools that
have ieen majority white over the list lecaIde; (2) type
II schools-schools that have undergone a racial transi-
tion from ma jority white to majority lack over the
last decade; and () type III schools-schools that have
been ma jority blac k over the last decade. Plaintiffs then
analyzed the data to determine if the differences were
statistically signrificant. Under plaintiffs anal si:, differ-
ences were considered statistically significant when there
wa(s less than a 52% probability that the pattern of data
is happening by chance alone. (Transcript Vol. VIII at
12)

The phintiffs presented the following data on teacher
experience:
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ELEMENTARY SCHOOLS
Type I
Type II
Type III

HIGH SCHOOLS

Type I
Type II
Type I I

1Plaintif s exhibits 97a

Average

Fall 1984

9.55
6.45
5.24

7.99
6.83

5.4

Number of Years

FaXll 1985

10.22
6.90
5.46

8.74
7.1 1
5.68

, (b) and c; 98(a),

Using phaiintiffs analysis, at the elementary level dur-
ing both 1984 and 1985, all three types were statistically

signi ficant. In 198(;, Type I differed significantly from

Types II anl III. At the high school level, Type I dif-
f ored si nificantly from Type III for all three years.

W ith regard1 to graduate degrcee hebl
facu lty during the 1986-87 school year,
sentedl the following evidence:

plaintiffs pre-

Percenla:ge of Teachers H Taving Grad(jUuate Dege es

ELEMEN ARY SCHOOLS HIGH SCHIO )iLS
Type 1 75.76 7G.05
Type II 61.84 64.34
Typo II 52.63 64.32

'P1aintiff' e exhibit 8) at I 14, exhibits 99 and 100 At
Ihe ele nntar level, all three lypes are Sta tistically s

nificant from each th r-. At the high S cho level, ypre
iff'red signilfictant1 from rTypes II and III.

The curt is. efourse, corncclr ed by the diff erces
between teacher experience and teachers w ith gvaduate

de gre-s in the different "type" schools. The dfnat

concede that there r are differences and both attempt to
explain the iff' rnCe away and arue tt the differ-
enc S >hould0 not matter because they do not affect a stu-

Teaching

Fall 198G

9.79
6.36
5.19

8.0
7.02
4.91

(b) and
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dent's potential for academic success. While the court
does not find convincing the plaintiffs evidence that such
skews affect stldelnts' learning potential, the court finds

that any school system should consciously make efforts to

al'r that resources Care distributed equally to all stu-
dents. This includes ilsuring that all students are taught
I wel Veduca ted. experienced teachers. A previous dual
system has an additi mal burden of assuring that. any
sch iool predominatly aIttended by minority students is
riven the same. if not; superior, resources. All evidence
suI bm~fittedl bv the d f enlants shows that, due to socio-
(conomic factors, a lack stude nt'S potential for academic
success is lesR than a white student's potential thbus, ma-Y
ing their need for "resources" greater.

Whether a racial skew of resources affects -1 cl ild's
lea rning potential is irrelevant to this court. Even b e-
fore the Sunreme Court's decisionn in 1Dre wn, the 1 1W re-

guiired that1 minority students he givel the ame resources

vise their ,]sigrnments of teachers and principals to meet

the requirements of Sn;geton, they shall make the as-
sig nmnents in a mniuner that will equali::e the expe ir

an(d education of faculty and staff among the difi> aIlL
"type" of schools.

The plaintiffs presented evidence and the defend nN
concede that the degree of teacher turnover is hithe r in
the Type II and III schools than in the TyVe I schlbws.
Tlintiffs exhibits 101 and 102) Defendants reenid

evidence that steps are being taken to contr ol the te: aer

turnover in the majority black schools. The D)SS ba
instigatedl a program in t: te majority black c lumil a,
Gordon, and Walker Iligh Schools that requires teacIers
to teach on ly four classes per (lay as opposed to iv e. Th is
prograun led to a tremendous decrease in the turnover f
teachers at these schools. (Transcri pt Vol. I at 177-7(
Vol. V at 18).
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The court applauds the efforts of the DC SS to main-
tain its experienced teachers. The DCSS, like any other
schl]1 system, cannot control howv many oif its employees
chose to lea ve the system to teach elsewhere or pursue
other opporttunities. For that reason, the cou art will not

impose an obligation on the DCSS to slow teacher turn-
over in its najority black schools. The DC'SS is obviously
interest ted in this objective and will take all necesary
steps without this court's intervention.

Plaint iffs aso contend tlat the number of books per
pupil in the DCSS is racial skewed arorng the, "types"
of schools. While there is a difference between the num-
ber of books in the typese" of Schools, the court found
the 'defndants explanation for this difference saLtisfac-
forv. 1ever'al factors effect the number of lib rary books
in a particular school's library: ( 1) how often weeding
the removalI of out-dated or duplicative imaterali oc-

e'e; 2 the shift, of enrollment of a sch ol in the
r(thlen "type I" schos 1, population has decr'eased1, while
She southern "type IJ and type Ill'' schools populations

have increased) ; 3 how mTe(dia resource: are allocated
by tho mdi'a secialis ts of the differ ent schools; and 4
thw number of "lost" b o ks at a particular school.

I )efeidants presented the testimony of Fra rlnk C.
Win stead, the Director of education Meodia for the DCSS,
nd l fifin, the I birry Media specialist at Sky
avn Elementary schl 1, a majority black elementary

Khool Transcrip)t Vol. X at 175-2001 The testimony of
ih t witneses convinced the court that anyv s:ke of

baT ry books is a result ofI the four factors lited above
"lnd wl nt the result of urpoeful conduct by the de-

lndants. Te court also does not find that the number
of books in a library is indicative of the dupality of the
medliia materials available at the School. There was in-
:ufl'eiJnt evidence presented to thi' court to convince it
ht black students are in any w.ay handicapped ac cu demi-

' .ly by the number of book. per pupil in their school
libraries.



246

Plaintiffs presented evidence that Black students are
not as academically successful on the California Achieve-
rnt Test, have higher elementary failure rates, and are
more often retained (not promoted) than white students.
The defendants evidence showed the same results. Plain-
tiffs argue that their evidence prove: that children as-
signed to majority black schools are denied equal educa-
tional opportunity. The court cannot accept this conten-
tion.

The parties do not dispute that black students, both
in the DCSS and elsewhere, are not as successful gen-
erally in academics as white students. As the court dis-
cussed above, the court finds that socio-economie differ-
ences hetwx een the two groups influences academic suc-
eess. The DC SS would not be acting in the best interest
of black students by promoting them to a higher grade,
until they have achieved a level of academic success that
justifies the promotion.

Plaintiffs' arguments in this regard seem to hedge on
the language of the Jane, 1969 order that required the
I)CSS to implement remedial educational. programs for
students attending or who have previously attended ere-
gated schools to overcome past imadequacies in their edu-
cation. (Order of Jie, 1969 at 11) . It is undisputed
tha t at the time of the unitary hearing, there were no
children attending the DCSS who formerlv attclnded a de
jure black school before the implementa tion of the 1969
order. That order referred only to de ure segreAg;ate(
schools.

While there will alays he something nore that the
DCS can do to improve the chances for black studentss

to achieve academic success, the court cannot find, as

plaintiffs urge, that the DCS has been negligent in its

duties to implement programs to assist black stud(en'its.
The DCSS is a very innovative school system. It has
implemented a number of programs to enich the lives
and enhance the academic potential of all students, both



blacks and bites. Many remedial programs are targeted
in the majority black schools. Programs have been imple-
mented to involve e the parent: and offset negative socio-
economie factors. 7 If the DCS has failed in any way
in this regard, it is not because the school system has
been eglig ent in its duties. Indeed, Dr. Edward Bouie,
Sr, Associate Superinten(dent for Program Devclopmnent
and Staff Assessment, testified that the DCSS has imprle-
mented a total management system designed to focus on
tfhe achic cement of children. He further testified that
Dr. Freemrnvan, the Superintendent of the DCSS, has in-
structed him that any program that can be found to irm-

pinove student achieveme-nt, should be researched, piloted,
and placed in the DCSS. (Transcript Vol. III at 41 The
D C) sjpendis in excess of $12,500,000 of exclusively local
funds on suppleentary instructional personnel, such as
Sntin einc teachIers, instructional lead teachers, lead

teachers4 for stuIdent services, and remedial reading SIe-
eiali t . Trrianscript Vol. III at 183-88 r The court doeis
not find that further court .uper vi ion i necessary to
insure that the D)CSS implreents remedial program ton
facilitate the potential for aacdemic success by black
sta~dents.

The last resource different tial that the plaintiffs brought
to this court': attention is thlat peripupil expenditures are
higher in the Type I choob- than in the Type II and III
schools. This differc-ntial is of geat concern to the court.
In the 1984-8 5 school yeCar, the expenditure pe r student
in ty I schools was $2,83), type II schools was $ 2,540,
and typ e III school s wats )2,492. Certain factors such as

.. wer en rollmenit n th type .i sc hoos explains sorme of

the difference in e xplenditures. While thcre was no com-

pelligr evid nce presented that the amount of money cx-
pend(d per student results in a greater potential for aca-
demie achieve ement, this court is puzzled by the DCSS'
practice of allocating what appears to be a larger per-

1 See footiote 15, su pra
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centage of its financial resources in the type I schools,
when all evidence indicates that the needs of the type II
and III schools are more significant. The DCSS shall
endeavor to equalize spending among the three types of
schools.

The defendants argue that, this court cannot properly
order relief in the quality of education area because the
prior constitutional violation did not extend into this
area. The court finds this contention to be without merit.
A district court properly has broad discretion in deseg re
nation cases to order relief that will facilitate the speedy
eradication of all vestiges of the former dual system. Im-
proving the quality of education for all children, espe-
cially black children, is the underlying purpose of all
desegregation cases.

SUMMARY

The DCSS is an innovative school system that has
travelled the often long road to unitary status almost to
its end. While much of the court's order was spent on
problems that still exist in the DCSs, the court has con-
tinuously been iml)ressed by the success of the DCSS
and its dedication to providing a quality education for
all students within that system. As Judge Edenfield rec-
ognized in his order of October (, 1977 in this case:
"Quality educational systems are a fragile blessing, as
many metropolitan areas have learned to their sorrow.
When one is found it should not be harassed out of exist-
ence to satisfy fractional technicalities."

The DCSS has eliminated most of the vestiges of the
former dual system. The court finds that the DCSS iF a
unitary system with regard to the areas of student as-
signments, transportation, physical facilities, and extra-
curricular activities. Before the court will declare that
the DCSS has obtained unitary status, however, certain
changes must be made. The DCSS shall have the option
of either implementing a plan by September, 1988, or
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implementing such a plan by September, 1989, to achieve
Singleton compliance with regard to both teacher and
principal assignments. The DCSS shall file a report with
this court detailing the plan. This plan should also
equalize the number of teachers with advanced degrees
and more experienced teachers among the types of schools.

The DCSS shall attempt to equalize per pupil expendi-
tures among the types of schools during the 1988-89 school
year. Within two months of the end of the 1988-89 school
year, the DCSS shall file a report with this court showing
per pupil expenditures among the various schools. For
purposes of this report, the schools shall be grouped in
the same manner as plaintiffs grouped them for purposes
of the hearing held on this motion.

In 1976, this court established a Bi-racial Committee
to give guidance to the DeKalb County School Board re-
garding certain decisions. The court finds based upon the
evidence presented during the hearing that there is no
longer a need for the committee. Not only is there now
a black school board member, but blacks are well repre-
sented throughout the administrative levels of the DCSS,
including the position of assistant superintendant. Ac-
cordingly, the DeKalb County Bi-racial Committee is
hereby abolished. A DeKalb County School Board, of
course, may establish its own bi-racial committee.

The court denies the motion of defendants to dismiss.
While the court is satisfied that the DCSS is a unitary
system with regard to the areas of student assignments,
transportation, physical facilities and extra-curricular ac-
tivities and will order no further relief in those areas,
the defendants must comply with the dictates above be-
fore this court will declare that the DCSS has obtained
unitary status. The court grants in part the motion of
pl aintiff for supplemental relief and denies the motion
to require the defendants to file a junior high plan.
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IT IS SO ORDERED this 30th day of June, 1988.

/s William C. O'Kellev
WILLIAM C. O'KELLEY
United States District Judge
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THE UNITED STATES DISTRICT COURT
R THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

(Caption Omitted in Printing)

ORDER

Filed Aug. 11, 1988]

Presently before the court for consideration in the
above-styled case is the motion of plaintiffs for recon-
sileration. In that motion, plaintiffs seek reconsideration
of the court's order of June 30, 1988 as it concerns the
court's determination that defendants have achieved fully
unitary status in the area of student assignment and to
the extent that the court denied plaintiffs' motion to re-
quire defendants to file a junior high plan.

In the motion for reconsideration as it concerns plain-
tiffs' allegation that the court erred in finding that the
defendants have achieved fully unitary status, plaintiffs
reiterate the same aruments they raised in opposition
to the defendants' motion for final dismissal. The court
did not nisunderstand the evidence presented during the
trial as plaintiffs seemingly presume. The court's find-
mngs and reasoning underlying those findings in regard to
this issue are fully set forth in pages 20-28 of the June
20, 1988 orler. The court will not again address the
ai}urguments raised by plaintiffs. Accordingly, the court
denies the motion of plaintiffs as it concerns the issue of
whether the court erred in determining that the defend-
ants have fully achieved unitary status in the area of
student assignment.
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The court further denies the motion of plaintiffs as it
concerns the court's denial of plaintiffs' motion to require
the defendants to file a junior high plan. The parties
agreed that all evidence concerning whether the defend-
ants had fulfilled their obligations in the area of student
assi gnment would be limited to school years prior to and
including the 1986-87 school year. The court approved
this agreement.

Based upon the evidence presented to the court concern-
ing that time period, the court found that the defendants
had achieved unitary status in that area. While this
cut-off date may have made the presentation and analysis
of evidence convenient for the parties, the court was lim-
ited to that time period when determining whether the
defendants had met their burden in regard to student
assignments. There will always be something that the
Dekalb County School System can do to further desegre-
gation. Plaintiffs agreed that the cut-off date for unitary
status in the area of student asignnment would be the
1986-87 school year. Plaintiffs are now bound by that
decision as are the defendants. The court finds that court
supervision of this area ended with the entry of the June
3O, 1988 order which found that defendants had achieved
maximum practical desegregation through the cut-off date.
See Pas2adena Board of Edutcation r. SpanglyIer, 427 U.S.
424 (1976) ; United States r. 0verton, 834 F.2d 1171
(5th Cir. 1987) Morgan r. Nucci, 31 F.2d 313 41st Cir.
1987).

For the reasons outlined above, the court denies the
motion of plaintiffs for reconsideration.

IT IS SO ORDERED this 11th day of August, 192.

/~s/ 'William C. O'Kelley
WILLIAM C. O'KEirix
United States District Juid ge
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DEFENDANT'S EXHIBIT 2

1965 1966 1967 1968

TOTAL ENROLLME7
E1 enftaryJ
High School
All Schools

PERCENT MINORITY
El encentaryj
High School
All Schools

DISSMLARITY
Eleh~entary
High School
All Schools

ABSOLUTE EYPOSURE
Elementary
High School
All Schools

RELATIVE EXPOSURE
El echntar
High School
All Schools

47224
2S5145
72369

4S000
25 102
70602

4T667
27032
74699

49235
28730
79659

DEALB DESEGREGATION INDICES BASED ON ACTUAL ENROLLIENT DA7A

1969 1970 1971 1972 1973 1974 1975 1976 1977 1978 1979 1980

4727
31006
78733

4.8 S.1 5.1 5.8 6.4
4.5 4.8 4.6 4.9 4.9
4.7 5.0 4.9 5.5 5.8

100.0
100.0
100.0

49409

32121
81530

7.5

5.4
6.F

51864
33588
85452

8.2

6.3
7.4

51512

33654
85166

50786

33946
84132

50094

34767848S1

11.3 14.6 17.5
7.9 10.3 12.5
9.9 12.9 15.5

47724

34802
82526

47863

3588382946

47470

3532882798

47443
34858
82301

45.884
33641
79525

20.4 23.7 27.0 30.3 3'
14.6 16.9 20.0 23.3 2
18.0 20.8 24.0 27.3 3.

4451l3
32301
76814

1981 1982 1983

42427
31303
73730

41010
30687
71697

38767

30650

36.8 39.2 41.4 44.8 47.8 -51.2
30.4 33.3 35.7 37.9 40.7 43.7
1.1 36.7 39.0 41.7 44.7 48.0

1984 1985 1986

38366

30927

39302

30076

90.7 85.8 82.3 70.1 71.0 70.5 70.6 72.9 75.4 74.7 75.? 74.8 73.6 73.7 72.3 70.3 68.3 66.7 64.5 63.4 60.385.6 69.2 60.8 51.6 52.6 53.6 56.8 64.8 68.2 70.0 71.4 70.0 67.3 67.6 67.6 67.3 63.8 62.3 59.5 55.0 47.488.9 79.7 74.9 63.6 65.2 64.9 65.6 70.1 72.8 72.9 74.0 72.9 71.2 71.3 70.3 69.0 66.5 65.0 62.7 60.3 55.6

41573

71634

54.9
47.7
51.9

0.0 13.8 28.3 35.5 66.5 57.2 51.1 44.6 39.5 34.4 31.2 27.9 26.0 26.6 25.2 24.6 24.9 25.4 25.4 25.70.0 16.7 38.6 59.7 85.2 83.0 76.5 64.7 53.8 47.0 42.? 38.5 36.1 35.3 34.4 33.1 32.0 32.5 32.5. 32.40.0 14.8 31.8 43.6 72.8 65.4 59.6 50.9 44.1 38.6 35.1 31.5 23.6 29.? 28.6 27.8 27.6 28.2 28.2 28.4

100.0
100.0
100.0

25.2 25.2

32.9 34.2

85.4 70.2 62.3 28.9 38.1 44.4 49.8 53.8 58.3 60.8 63.5 64.5 61.9 62.0 61.1 59.1 56.7 54.0 50.? 48.4 44.182.4 59.6 37.2 10.4 12.2 18.3 23.8 40.0 46.2 50.0 53.6 54.9 54.0 52.9 52.4 52.0 49.4 47.7 45.4 41.6 34.684.4 66.6 53.9 22.7 29.9 35.6 43.5 49.4 54.3 57.2 60.2 61.1 59.1 58.? 57.8 56.3 53.8 61.5 40.6 46.8 40.4
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DEFENDANT'S EXHIBIT 3
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DEFENDANT'S EXHIBIT 4
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DEFENDANT'S EXHIBIT 5
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DEFENDANT'S EXHIBIT 6
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DEFENDANT'S EXHIBIT 11
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DEFENDANT'S EXHIBIT 13
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DEFENDANT'S EXHIBIT 19
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DEFENDANTS EXHIBIT 20
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DEFENDANT'S EXHIBIT 24
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DEFENDANT'S EXHIBIT 25

DeKalb County Georgia School Districts
1969-1970
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DeKalb Elementary
1969

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

34

36

Hooper Alexander
Allgo'd
Ashford Park
Atherton
Avondale
Bouldercrest
Briarlake
Briar Vista
Brockett
Brookhaven
Canby Lane
Murphy Candler
Chapel Hill
Jim Cherry
Chestnut
Clifton
Columbia
Coralwood *

Doraville
Dresden
Dunaire
Dunwoody
Evansdale
Fernbank
Flat Shoals
Forrest Hills
Glen Haven
Gresham park
Margaret Harris
Hawthorne
Henderson Mill
Heritage
Hightower
Huntley Hills

Idlewood
Indian Creek

37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
538
54
553

57
58
59
60

62
63
64
65
66
67
68
69
70
71
72

Jolly
Kelley Lake
Kittredge
Knollwood
Laurel Ridge
McLendon
Meadowview
Medlock
Midvale
Midway
Montclair
Montgomery
Northwoods
Oakcliff
Oak Grove
Peacherest
Pleas.antdale
Rainbow
Redan
Rehoboth
Cary Reynolds
Rock Chapel
Rowland
Sagamore Hills
Sexton Woods
Shallowford
Sky Haven
Skyland
Smoke Rise
Snapfinger
L.J. Steele
Stone Mountain
Stoneview
Terry Mill
W.D. Thompson
Tilson
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73 Toney
74 Tucker
7.5 Wadsworth

76 Warner
77 Wesley Chapel
78 Wooidward
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DEFENDANT'S EXHIBIT 32

DeKalb County, Georgia High School Districts
1985-1986

4

" 22

18

20

10
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DeKalb High Schools
1985

1 Avondale
2 Briarcliff
3 Cedar Grove
4 Chamblee
5 Clarkston
G Columbia
7 Cross Keys
8 Druid Hills
9 Dunwoody

10 Gordon
11 Henderson
12 Lakeside
13 Lithonia

14 Miller Grove
15 Peachtree
16 Redan
17 Sequoyah
18 Shamrock
19 S.W. DeKalb
20 Stone Mountain
21 Towers
22 Tucker
23 Walker
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DEFENDANT'S EXHIBIT 60

SUMMARY OF SCHOOL BOUNDARY CHANGE EFFECTS,
1969 TO 1986

PREDOMINATELY WHITE SCHOOLS
No significant effects( (a
Significant desegregative effects
Significant segregative effects

133
0
0

PREDOMINATELY BLACK SCHOOLS
No significant effects
Significant desegregative effects
Significant segregative effects

MIXED SCHOOLS",
No significant effects
Significant desegregative effects
Significant segregative effects
Both segregative and desegregative effects

TOTAL CHANGES

13
0
0

16
2

2'

170

NOTES:

Significant means a school would change in a segregative
or desegregative direction by more than 5 percentage points

One school has 20-50% black, or one school is predominately
white and one predominately black

Columbia to Rainbow in 1977

Ciifton-Meadowview-Bouldercrest in 1974, Indian Creek to
Mclendon in 1986
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DEFENDANT'S EXHIBIT 61

FACULTY RACIAL BALANCE IN THE
DEKALB COUNTY SCHOOLS

FALL, 1986

Student Average Percent Black Faculty

Composition Elementary High Schools

0-25% Black 23% 25%

26-50% Black 24% 27%

51-75% Black 30%' 27o

76-99( Black 33% 32%

All Schools 28% 27%

L__
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SCHOOLS DEVIATING FROM A BROAD FACULTY
BALANCE STANDARD *

Elementary standard is 13 to 43" black: No schools

High School standard is 17 to 37( black: No schools

SCHOOLS DEVIATING FROM A NARROW
FACULTY BALANCE STANDARD *

Percent No. of Teachers Requiring
School Black Shift to Attain Balance

Elementary standard is 18 to 38r blP ak:
Austin 13% 2
Hightower 14% 1
Laurel Ridge 16% 1
Kingsly 17% 1
Terry Mill 41 % 1
Gresham Park 43 % 2

High School standard is 22 to 32( black:

Columbia 35% 3
Gordon 35% 2

TOTALS 8 Schools 13 Teachers

* The broad standard is the district-wide percent black plus
or minus 15% for elementary and plus or minus 10'r for high
schools; the narrow standard is plus or minus 10"( for ele-
mentary and plus or minus 5' for high schools. These
standards allow for greater variability for elementary schools
due to smaller faculties.
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DEFENDANT'S EXHIBIT 73

'LACK

CKALIB COUNTY
GEORGIA

RtOAD SYSTEM
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DEFENDANT'S EXHIBIT 216
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DEFENDANT'S EXHIBIT 222

DEkALB COUNTY
GEORGIA A
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