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IN THE
Supreme Conrt of the nited Stares

OctoBER TERM, 1969

KERNEST PERKINS, ET AL., Appellants,
V.

L. S. MarTHEWS, Mayor of the City of Canton, ET AL.,
Appellees.

On Appeal from the Uniied States Disirict Court for the
Southern Disirict of Mississippi
(Three-Judge Court)

JURISDICTIONAL STATEMENT

OPINIONS BELOW

The opinion of the three-judge district court, vacat-
ing the temporary restraining order and dismissing.
the complaint, is not yet reported. It is reprinted in
Appendix A. The earlier opinion of Judge Nixon,
granting the temporary restraining order, is also not
reported. It is reprinted in Appendix B.
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JURISDICTION

This is a suit to enforce the provisions of section 5
of the Voting Rights Act of 1965, 42 U.S.C. § 1973,
against the use by the City of Canton (a subdivision
of the State of Mississippi) of a voting practice or
procedure different from that in effect on November
1, 1964.

The judgment from which the appeal is taken was
entered by the United States Distriet Court for the
Southern District of Mississippi on July 24, 1969, and
the Notice of Appeal was filed in that court on July
30, 1969.

The jurisdiction of the court below to hear the case
was based on 28 U.S.C. §§ 1343(3), 1343(4), and 2201,
and 42 U.S.C. § 1973¢c. Allen v. State Board of Elec-
tions, 393 U.S. 544 (1969). A direct appeal to this
Court is authorized by 42 U.S.C. § 1973¢c, as well as by
28 U.S.C. §1253, which provides for direct appeals
from judgments in cases required by Act of Congress
to be heard by three-judge district courts.

STATUTES INVOLVED

The statute involved in this case is section 5 of the
Voting Rights Act of 1965, 42 U.S.C. §1973c:

‘““Whenever a State or political subdivision with
respect to which the prohibitions set forth in sec-
tion 4(a) [1973b(a)] are in effect shall enact or
seek to administer any voting qualification or pre-
requisite to voting, or standard, practice, or pro-
cedure with respect to voting different from that
in force or effect on November 1, 1964, such State
or subdivision may institute an action in the
United States Distriect Court for the District of
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Columbia for a declaratory judgment that such
qualification, prerequisite, standard, practice, or
procedure does not have the purpose and will not
have the effect of denying or abridging the right
to vote on account of race or color, and unless and
until the court enters such judgment no person
shall be denied the right to vote for failure to
comply with such qualification, prerequisite, stand-
ard, practice, or procedure: Provided, That such
qualification, prerequisite, standard, practice, or
procedure may be enforced without such proceed-
ing if the qualification, prerequisite, standard,
practice, or procedure has been submitted by the
chief legal officer or other appropriate official of
such State or subdivision to the Attorney General
and the Attorney General has not interposed an
objection within sixty days after such submission,
except that neither the Attorney General’s failure
to object nor a declaratory judgment entered under
this section shall bar a subsequent action to en-
join enforcement of such qualification, prerequi-
site, standard, practice, or procedure. Any action
under this section shall be heard and determined
by a court of three judges in accordance with the
provisions of section 2284 of title 28 of the United
States Code and any appeal shall lie to the Su-
preme Court.”

QUESTION PRESENTED

Whether a change in a city’s municipal election
procedure which (a) extends the boundaries to increase
the percentage of white voters within the city limits,
(b) provides for electing aldermen at large rather than
by wards, and (¢) moves the polling places, is a change
dealing with af‘‘voting qualification or prerequisite
to voting, or standard, practice, or procedure with re-
spect to voting,”’] within the meaning of section 5 of
the Voting Rights Act of 1965.
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STATEMENT OF THE CASE

The City of Canton is the county seat of Madison
County, Mississippi, and has a population of slightly
over 10,000, of whom about 60 percent are black and
40 percent are white. As a subdivision of the State
of Mississippi, the City is subject to the Voting Rights
Act of 1965, 42 U.S.C. §1973. Under section 5 of
that Act, if it seeks to adopt ‘‘any voting qualification
or prerequisite to voting, or standard, practice, or pro-
cedure with respect to voting different from that in
force or effect on November 1, 1964,”” it must obtain a
declaratory judgment that the new procedure ‘‘does not
have the purpose and will not have the effect of de-
nying or abridging the right to vote on account of race
or color.” The City may also use the new procedure
if it is submitted to the Attorney General of the United
States and he fails to object within sixty days.

By the most recent count in the record, as of April
25, 1969, there were 3,042 black voters and 2,953 white
voters registered in Canton, divided into four wards
which have the following registration totals:

‘White Black Total

Ward I 839 37 876
Ward II 992 174 1,166
Ward I1T 418 1,481 1,899
Ward IV 702 1,257 1,959
Unlisted Ward 2 93 951

For most of the 3,000 blacks, the 1969 elections (orig-
inally scheduled to begin on May 13, 1969) are the first
city elections in which they will vote, since the last

1 Defendants’ Exhibit 1 (June). (Record citations designated
““(May)”’ or ““ (June) ”’ refer to the May 13 hearing on the Motion
for a Temporary Restraining Order and the June 2 hearing before
the full three-judge court, respectively.)
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elections took place in 1965, just before the passage of
the Voting Rights Act, at a time when there were no
more than about 200 black voters. Transecript (May)
61.

On November 1, 1964, and at the time of the 1965
elections, the boundaries of the City of Canton were
as shown on the map introduced below as Plaintiffs’
Exhibit 2 (June) ; the polling places were as shown in
paragraph 13 of the Stipulation, Plaintiffs’ Exhibit 1
(June) ; and four of the five aldermen were elected by
individual wards. Since that time, the City has
adopted the changes which form the subject of the
instant lawsuit: (1) the boundaries have been extended
three times, in 1965, 1966 and 1968, so that a substantial
number of people and prospective voters (predomi-
nantly white) live in areas which are now for the first
time within the City; (2) the polling places have been
moved ; and (3) the aldermen are now to be elected by
the voters of the City at large. It is stipulated that
the City of Canton has neither obtained the declaratory
judgment required by section 5 of the Voting Rights
Act nor submitted the new changes to the Attorney
General. Stipulation, para. 3.

On May 1, 1969, the plaintiffs filed a suit attacking
the annexations and the change in polling places, and
seeking to prevent the City from holding elections in
accordance with these changes” On May 9, 1969, the
plaintiffs’ motion for a temporary restraining order
was heard by the Honorable Walter L. Nixon, Jr.,

2 When the original complaint was filed, plaintiffs were not aware
that the earlier elections had been held by wards, so the change to
at-large elections was added in an amendment on May 30, 1969.
When the original complaint was filed, plaintiffs were also unaware
of the 1965 annexation, so it, too, was omitted.
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United States District Judge, Southern District of
Mississippi.

May Hearmg. KEvidence at the hearing included
testimony that the annexations had brought in several
hundred people (predominantly white), while adjacent
areas with similar numbers of black people were not
annexed. Transcript (May) 23-29, 49-51; Plaintiffs’
Exhibit 8 (May). There was also testimony about the
polling places, particularly those in the two heavily
black wards, which indicated that the polling place
for Ward 4 had been moved some distance from its
former location in the City square, and was now located
near the annexed white area, Transcript (May) 31-35,
and that the polling place in Ward 3 had been moved
to the former City Jail. Transcript (May) 35-39;
Plaintiffs’ Exhibit 1 (May). Evidence of black peo-
ple’s fear of the jail, based on previous history, was
excluded. Transcript (May) 40-42. The defendants
sought to establish that the changes had been made in
good faith and without any intent to diseriminate,
Transcript (May) 82-96, but this was excluded (except
for testimony that proprietors of the former polling
places had refused permission to use these places again,
Transeript (May) 89, on the ground that neither Judge
Nixon nor the three-judge court, when it heard the
merits, had the ‘“function or prerogative’” of determin-
ing the motives of the City in making the changes:

“The only questions to be decided by this three
judge court in the final analysis, the three judge
court to be designated, is whether or not the State
of Mississippi or any of its political subdivisions
have acted in such a way as to cause or constitute
a voting qualification or prerequisite to voting, or
standard, practice or procedure with respect to
voting within the meaning of Section 5 of the
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Voting Rights Act of 1965, which changed the
situation as it existed as of November 1, 1964, and
whether or not prior to doing so the City had
filed a request for declaratory judgment with the
United States Distriect Court for the Distriet of
Columbia or asked the approval of the Attorney
General of the United States as required by Sec-
tion 1973.”" Transeript (May) 127.

Judge Nixon went on to hold that the boundary ex-
tension was comparable to the shift from individual
district elections to countywide elections for county
supervisors, which was held by this Court in Fairley
v. Patterson (sub nom. Allen v. State Board of Elec-
tions), 393 U.S. 544 (1969), to come within section 5
of the Voting Rights Act of 1965. Finding that the
City had obtained neither the declaratory judgment
nor the Attorney General’s approval, Judge Nixon
held that there was a sufficient probability that the
full three-judge court would hold section 5 barred the
boundary extensions to justify enjoining the elections;
accordingly, he entered a temporary restraining order
postponing the elections.?

On June 2, 1969, the case came on for hearing be-
fore the three-judge court (Coleman, Cir. J., and Cox
and Nixon, Dist. JJ.), with the issues now inecluding
all three boundary extensions and the change from
ward elections to at-large elections (added by amend-

ment on May 30, 1969), as well as the removed polling
places.

June Hearing. Additional evidence at the June
hearing focused primarily on establishing more de-
tailed population and registration figures for the City

3 Judge Nixzon did not deal directly with the question of the
removed polling places in his opinion.
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as a whole and for the annexed areas. This evidence
showed that, on about January 12, 1969, shortly before
the deadline for qualifying to vote in the 1969 elec-
tions, there were 2,794 black voters registered and
2,052 white voters. On April 25, 1969, shortly after the
deadline for voting in 1969, there were 3,042 black
voters and 2,953 white voters (broken down by wards
according to the figures shown on page 8, supra.)

There was also evidence about the number of black
and white persons who live in the areas brought into
the City by the respective annexations: *

Annexation
Year Blacks ‘Whites
1965 46 (est.) 0
1966 28 187
1968 8 144 °

The three-judge court, unlike Judge Nixon, allowed a
defense witness to testify about the reasons for chang-
ing the polling places. Transcript (June) 46-53.
Finally, there was argument, but no testimony, that
the change from ward elections to at-large elections
was done to comply with the 1962 amendments to
Mississippi Code § 3374-36, which had been in effect
but not followed at the previous municipal elections
in 1965.

On July 17, 1969, the three-judge court rendered its
opinion, discussing each of the changes in turn, and

4+ There was also testimony concerning the number of people
residing in the annexed areas at the time they were brought in,
which figures were later cited in the court’s opinion.

5 The figure of 46 blacks added by the 1965 annexation was a
stipulated estimate. (Transeript (June) 9, 54-55. The 1966 and
1968 figures are based on the actual physical examination by the
City’s witness. Plaintiffs’ Exhibit 7 (June).
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holding that no injunction was warranted as to any of
them. The court accordingly set aside the temporary
restraining order and dismissed the complaint. In
contrast to the approach of the single judge, the three-
judge court examined the motives of the City in making
each change, and concluded that since no improper
motive had been shown, there was no violation of sec-
tion 5:

(1) As to the expansion of boundaries, the court
asked whether section 5 was intended to cover bound-
ary extensions where black voters remained in the ma-
jority, and concluded in the negative:

“Applying the full reach of the Act, Congress
could not have intended such a result unless it
were shown to be a strategem deliberately designed
to overturn a black majority at the municipal
polls.”” ¢

(2) As to the change from individual ward elections
to at-large elections, the court held that the 1962 state
statute requiring at-large elections could not have been
passed to thwart the 1965 Voting Rights Act, and that
the City was therefore justified in complying with it
in 1969 (while noting that there was no evidence in
the record showing why the City had not complied in
1965 nor why the City wished to change).

(3) Finally, as to the polling places, the court held
that the changes had been necessary because two of
the former polling places were too crowded and the

8 In calculating the effect of the annexations, the court used the
number of people living within the affected area at the respective
times of their annexations, rather than the number of people living
within those areas at the time of the election.
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other two were on private property whose owners had
withdrawn their permission to use the space.

In thus holding that the plaintiffs’ contentions were
not well taken, the court did not at any point hold
that any of the changes was not a ‘‘voting qualifica-
tion or prerequisite to voting, or standard, practice
or procedure with respect to voting.”’

Judgment was entered on July 24, 1969, dismissing
the complaint and authorizing the City of Canton to
proceed with its elections. This appeal followed.”

THE QUESTIONS ARE SUBSTANTIAL

Those states, including Mississippi, which have tra-
ditionally deprived blacks of the right to vote have
displayed great ingenuity in raising new barriers of
diserimination to circumvent successive checks imposed
by Congress and the courts. In passing the Voting
Rights Act of 1965, Congress therefore barred these
states and their subdivisions both from using ‘‘any test
or device’’ as a prerequisite to voting and from making
any changes in their voting and election procedures
without first satisfying federal authorities that the
changes would not have the purpose or effect of dis-
criminating against black people.

Only last Term, this Court exhaustively examined
section 5 in Allen v. State Board of Elections, supra,
which involved three cases from Mississippi and an-

7 After the notice of appeal was filed, the City of Canton set
new election dates beginning with the first primary to be held on
October 7, 1969. On September 5, 1969, plaintiffs moved to stay
that portion of the order authorizing the elections to proceed and
to enjoin the elections pending the appeal to this Court. This
motion was denied, Coleman, J., by an order filed September 23,
1969.
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other from Virginia. The Court examined the back-
ground, legislative history and structure of the Act,
and concluded that section 5 covered each of the cases
before the Court:

“We must reject a narrow construction that
appellees would give to §5. The Voting Rights
Act was aimed at the subtle, as well as the obvious,
state regulations which have the effect of denying
citizens their right to vote because of their race.
Moreover, compatible with the decisions of this
Court, the Act gives a broad interpretation to the
right to vote, recognizing that voting includes ‘all
action necessary to make a vote effective.” 79 Stat.
445, 42 U.S.C. §19731(e)(1). . ..

“The legislative history on the whole supports
the view that Congress intended to reach any state
enactment which altered the election law of a
covered State in even a minor way.” 393 U.S.
544, at 565-66 (footnote omitted).

The Voting Rights Act was an attempt to enforce
the guarantees of the fifteenth amendment fully, after
eariier measures had failed. The coverage is thus as
broad as that of the fifteenth amendment itself. This
Court’s fifteenth amendment cases make it clear that
“[t]he Amendment nullifies sophisticated as well as
simple-minded modes of discrimination. It hits oner-
ous procedural requirements which effectively handicap
exercise of the franchise by the colored race although
the abstract right to vote may remain unrestricted as
to race.”” Lane v. Wilson, 307 U.S. 268, 275 (1939).
And, as this Court held in Reynolds v. Sims, 377 U.S.
533, 555 (1964), ‘‘the right of suffrage can be denied
by a debasement or dilution of the weight of a citizen’s
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vote just as effectively as by wholly prohibiting the
free exercise of the franchise.”

The two most significant changes involved in this
appeal are familiar from earlier cases dealing with
voting rights. The change from individual ward elec-
tions to at-large elections was explicitly held to be
covered by section 5 in one of the cases decided with
Allen: Fairley v. Patterson, supra. The expansion of
the boundaries is an equivalent dilution of the votes
of City residents, including blacks, of the sort held to
violate the fifteenth amendment’s voting guarantees
in Gomallion v. Lightfoot, 364 U.S. 339 (1960). Finally,
the change in polling places clearly has a direct effect
upon voting, of a sort that might well have a dis-
criminatory purpose or effect.

The distriet court does not appear to have held that
these were not changes in voting practices or proce-
dures. Rather, the court examined the motives and
effects of the three changes and held that they were
all nondiseriminatory changes made in good faith. Yet,
it is abundantly clear under the statute that this in-
quiry is beyond the functions and prerogatives of the
local distriet court, and is committed solely to the
jurisdiction of the United States District Court for
the District of Columbia or of the Attorney General
of the United States.

This limited function was recognized by the single
judge when he granted the temporary restraining
order. Referring to the changes, he said:

¢, .. 1 don’t think they were done for the reason
that the Plaintiffs or Petitioners herein allege they
were done for, but at the same time that question
or that matter of determination by me has been
completely taken away by the laws enacted by the
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Congress and by the decision of the United States
Supreme Court in Allen versus State Board of
Elections. I am not to determine that. All I can
determine under the law is whether or not there
has been such a change in standard, practice, or
procedure of voting qualifications or prerequisites
than those that existed on November 1st, 1964, and
after that—without approval, which has been stip-
‘ulated that that has not been requested and with-
out that we can’t go any further in this case.”
Transeript (May) 88.

“T am powerless to decide this case on the ques-
tion of motive. That is a matter that the Congress
and the United States Supreme Court has said is
left up to the Attorney General of the United
States and the District Court for the District of
Columbia. It completely deprives the United
States District Courts of the districts in which
these matters come up and arise from making a
determination in the matter.”” Transeript (May)
92.

¢, .. the three judge court in my opinion has no
more power than I do at this particular time to
determine whether or not this was done in good
faith or what the effect will be. Omce it is not
[stc] determined that there has been a change in
voting qualifications, standards, practice or pro-
cedure, that is as far as that court can go. If
the three judge court finds that there is, or has
been a change in the voting qualifications or stand-
ard or practice or procedure with respect to voting
by the annexation of these new areas by the City
of Canton, a political subdivision of the State,
then the three judge court is duty bound in that
event to issue an injunction and enjoin the holding.
of this election by participation of the voters in
the newly annexed area.” Transeript (May) 96.

The single judge also correctly held that in pre-
senting its case to the Attorney General or to the Dis-
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triet of Columbia court, the City of Canton would bear
the burden of showing a nondiscriminatory purpose
and effect:

¢, .. At that time the City of Canton then has
the burden of going to the Attorney General of
the United States and seeking his approval to
hold that election by allowing the voters in the
newly annexed areas to participate in the election
of the City of Canton, or by filing an action in the
District Court of the United States for the Dis-
trict of Columbia to obtain a declaratory judgment
that this annexation was not had for the purposes
prohibited by the Voting Rights Act of 1965.

““That’s the time the City would be required and
should put on its proof with respect to why this
was done and what was intended and whether or
not it was normal business of the City and whether
or not it was designed to deprive any citizen of
his rights under the Fourteenth and Fifteenth
Amendments of the United States Constitution.”
Transcript (May) 96.

The three-judge court, however, went into the pur-
pose and effect of the City’s changes, and assumed the
function, as Judge Coleman observed, of deciding their
validity. Transcript (June) 31. But this is precisely
the question which section 5 says must be decided in
the District of Columbia. Thus the lower court here
had no power under section 5 to decide whether the
annexations were made in good faith, nor whether an-
nexing white areas while leaving out surrounding black
areas showed a discriminatory purpose or effect; and,
of course, the lower court had no power to decide, as
it did, that decreasing a black majority without wholly
erasing it is not diseriminatory.

Similarly, the lower court had no power to decide
that the City’s decision to obey the 1962 statute which
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it had previously ignored was nondiscriminatory.®
Finally, the lower court had no power to decide that
the reasons advanced for moving the polling places
were acceptable.’

8 Sudden adherence to previously ignored laws is a familiar dis-
criminatory device that has been enjoined in many ‘freeze doec-
trine’’ cases, see Louisiana v. United States, 380 U.S. 145 (1965),
including at least one brought under section 5. Vanover wv.
Maloney, Mise. No. 581 (4th Cir. July 16, 1969) (Opinion of
Butzner, J., denying a stay pending appeal), in which the court
enjoined the enforcement of the party loyalty oaths of Virginia
Code §§ 24-253, 24-367 and 24-368, in Dickenson County, Virginia,
on the ground that they had never been enforced there before
November 1, 1964, and therefore must be approved under section 5.

9 The polling places in the two heavily black wards were moved
to the old, dilapidated jail (Ward III) and to a location close to
the newly annexed, predominantly white area (Ward IV). Com-
pare the remarks of Representative McCulloch (one of the floor
leaders of the Voting Rights Aect) during the 1969 hearings on
extending the Act:

““Mr. Chairman, I should like to make the comment there that
in due course it is my intention to introduce legislation that
will get to this very kind of action in some of the northern
states. You know most of us never took the position that we
are without sin up there, and the movement of voting places
on short notice in certain sections of the north has been
notorious for the last three or four or five elections.”” Hear-
ings Before Subcommittee No. 5 of the House Committee on
the Judiciary, on H.R. 4249 and Similar Measures, held on
June 19, 1969, at p. 18 (typed transcript).

* % * ¥ ¥

‘““We hope to prevent that by a general election reform legis-
lation, which I intend to offer very shortly. We happen to
have some data that would indicate that in some cities in the
north this quick change of polling places might have had in
part the very reason that you stated, but the major thrust in
some cities was to deprive certain people, parties if you please,
from finding the place to vote.”” Hearings Before Subcommit-
tee No. 5 of the House Committee on the Judiciary, on H.R.
4249 and Similar Measures, held on June 19, 1969, at p. 22
(typed transeript).
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CONCLUSION

This case is critical in achieving the Congressional
purpose underlying the Voting Rights Act. Until this
Court decided the Virginia case and the three Missis-
sippi cases involved in Allen v. State Board of Hlec-
tions, supra, no court had ever enforced section 5. In
Allen, this Court made its ruling prospective; thus re-
lief was impossible, even though the Attorney General
of the United States has since found that each of the
three Mississippi statutes involved in Allen is discrim-

inatory. Letter, Jerris Leonard to A. F. Summer, May
21, 1969."

The changes in the instant case, as Judge Nixon
recognized, are crystal clear changes in voting practices
or procedures, and no court or judge has held at any
time they are not. Relief, however, has been denied.
Unless this Court reverses the judgment in this case
and requires the enforcement of the clear mandate of
section 5, Mr. Justice Harlan’s prophecy in Allen will
come to pass, and the Voting Rights Act will never
play the full role Congress intended for it.

10 The burden on the states is not heavy where legitimate statutes
are involved. As of July 11, 1969, only ten of the 345 statutes
submitted to the Attorney General had been disapproved. State-
ment of John N. Mitchell prepared for Hearings Before the Sub-
committee on Constitutional Rights of the Senate Judiciary Com-

mittee, on S. 2507, held on July 11, 1969, at pp. 19-20 (typed
transeript).
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For the reasons stated above, this Court should note
probable jurisdiction, reverse the judgment below, set
aside the elections held in October 1969, and order new
elections in which the changes in voting procedure
involved in this case may not be enforced.

Respectfully submitted,

ARMAND DERFNER
JAMES A. LEWIS
TaunyA L. BANKS
603 North Farish Street
Jackson, Mississippi
Attorneys for Appellants
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APPENDIX A

[Filed July 17, 1969]

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Crvin Acrion No. 4464

Er~ust PERKINS, BT ALS., Plamntiffs,
V.

L. S. MaTTHEWS, ET ALS., Defendants.

Before Coreman, Circuit Judge, Cox, Chief District
Judge, and Nixown, District Judge.

CovreMaN, Circuit Judge.

1. Tae CONTROVERSY.

Twelve days prior to the date preseribed by law for the
holding of Democratic municipal primaries throughout
Mississippi, the plaintiffs filed their suit in the District
Court. They complained that in 1966 and 1968 the City
of Canton, Mississippi, had extended its municipal boun-
daries, that this caused a large number of white voters to
be included in the City, and that this diluted the effective-
ness of the vote of newly enfranchised black citizens. It
was said that this, in the absence of a submission to the
United States Attorney General or a declaratory judgment
from the United States District Court for the District of
Columbia, was a failure to comply with 42 U.S.C. § 1973c,
the Voting Rights Act of 1965.1

1 Enacted August 6, 1965, applicable to changes with respect
to any voting qualifications, standard practice, or procedure
different to that in force on November 1, 1964.
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The complaint also lodged a similar attack against the
re-location of polling places within the four wards of the
City of Canton.

May 8, 1969, pursuant to a hearing, Judge Nixon granted
a temporary restraining order enjoining the holding of
the municipal primaries scheduled for May 13 pending
the disposition of the case on the merits. No election has
been held and the encumbents are holding over in their
respective offices, as provided by Mississippi law.

May 15, 1969, the Chief Judge of this Circuit constituted
a Three-Judge Court composed of Judges Coleman, Cox,
and Nixon.

By leave of the Court, May 30, 1969, the plaintiffs added
a third count. This alleged that prior to 1969 four mem-
bers of the Board of Aldermen in the City of Canton were
elected by wards. The complaint acknowledged that in
1962, prior to the enactment of the Voting Rights Act of
1965, the Mississippi Legislature enacted a general statute,
amending existing law, to provide that Aldermen in all
municipalities of less than ten thousand population shall
be elected by a vote of the entire electorate of the munici-
pality, each required to reside in the ward which he pro-
posed to represent on the town council.? It was alleged as
a fact, which is the fact, that Canton did not comply with
this law in the municipal elections of 1965, but followed
the old statute, that is, the four aldermen were elected by
wards.

In 1969, Canton proposed to comply with the 1962 statute.
Plaintiffs say that this would be a change from the pro-
cedure in effect on November 1, 1964, and was thus invalid
until either submitted to the Attorney General or to the

United States Distriet Court for the District of Columbia,
as in other cases.

2 Chapter 537, Liaws of Mississippi of 1962, Mississippi Code of
1942, § 3374-36.
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2. Tue Drcisiox.

We have heard this case on stipulations of the parties,
exhibits, and oral testimony adduced in open court. We
find and hold that under the facts of this case the con-
tentions of the plaintiffs are not well taken, that the tem-
porary injunction should be dissolved, and the qualified
electors of the City of Canton should be free to hold an
election in compliance with the 1962 statute.

3. Tue Faors.

Canton had a population of 9,707 at the last federal
census. Approximately 5,900 are registered to vote in
municipal elections.

Based on an average index of two voters per residence,
which the plaintiffs do not challenge, the 1965 expansion of
the Canton city limits brought into the City 46 black voters
and no white voters. Plaintiffs do not attack this expan-
sion. The 1966 expansion brought in 28 black voters and
64 white voters. The 1968 expansion brought in 8 black
voters and 112 white voters. The sum total of the voters
brought within the city limits by the three extensions would
be 82 black voters and 176 white voters, or a majority of
94 white voters among those annexed in all three ex-

pansions.

One of the plaintiffs, who was a candidate for Mayor
in the Democratic primary scheduled for May 13 [which
office- would have been voted upon city at large in any
event] testified that as of January 12, 1969, there were
2052 white voters in Canton and 2794 black voters, a ma-
jority of 742 black. He further testified that between
January 12 and February 3 approximately 800 white voters.
registered in the city and only 150 black voters registered.
It is to be noted that the figure of 800 new white registrants
as contrasted to only 150 black registrants was not sup-
ported by documentary evidence but represented the wit-
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ness’s best judgment after an observation of the registra-
tion books. If there were 800 new white registrants after
January 12 only 176 could have come from the annexed
areas, even if all had waited until then to register. In
any event all the witnesses agreed that regardless of the
94 net gain in the white vote, brought about by the expan-

sions, the majority of the electorate in the City of Canton
are black.

4. CoNcLUSIONS OoF LLAW ON THE APPLICABILITY OF
THE AcCT TO THE KXPANSIONS.

We are therefore confronted with the question: Did
Congress intend (in the affected states) to freeze munici-
palities to their existing boundaries, prohibiting any mu-
nicipal expansion even though, as in this case, the annexa-
tions included a white majority of 94 in a total voting
population of 6,000, not destroying a black majority?

‘We have been cited nothing to show that Congress either
thought of such or intended it. Applying the full reach
of the Act, Congress could not have intended such a result
unless it were shown to be a stratagem deliberately de-
signed to overturn a black majority at the municipal polls.
In Canton, Mississippi, the black voters still had a ma-
jority of not less than 600 after the expansions were
effected. It is significant that the first expansion brought
in 46 black voters and no white voters at all. Moreover,
the City has expended over three quarters of a million
dollars bringing municipal services to the annexed area,
including the all-black annexation of 1965.

‘We therefore hold that these annexations were not vio-
lative of the Voting Rights Act of 1965.2

8 Under Mississippi Liaw, municipalities may neither expand nor
contract their corporate limits at their unfettered discretion. To
do either they must petition the Chancery Court, where any party
in interest may object and litigate his objections. Mississippi Code
1942, § 3374-10, et seq.
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5. CompLiaNce WitH THE MUNICIPAL
Evrecrion Law or 1962,

On March 26, 1962, the Supreme Court decided Baker v.
Carr, 369 U.S. 186, 82 S.Ct. 691, 7 L. Ed. 2d 663. On May
24, 1962, the Mississippi Legislature, by and with the
approval of the Governor, enacted Chapter 537 of the Laws
of Mississippi of 1962, entitled ‘AN ACT providing for
the city-wide election of all individuals comprising the
governing authority of any municipality’’. The Act
amended the previously existing §3374-36, Mississippi
Code of 1942, and concluded with the following language,
not heretofore in the statute:

¢ All aldermen shall be selected by vote of the entire
electorate of the municipality. Those municipalities
which determine to select one alderman from each ward
shall select one of the candidates for alderman from
each particular ward by a majority vote of the entire
electorate of the municipality’’.

Plaintiffs do not attack the validity of this amendment.
They say it should not be observed in Canton in 1969 be-
cause it was not observed in 1965.

This enactment preceded the Voters Rights Act of 1965
by a little over three years. It permitted the requirement
that an alderman should reside in the ward he proposes to
represent, but the choice is left to all the voters in the
municipality, each having an equal voice in the selection
of the governing authorities of the city. This complies
with the Constitutional requirement of one man—one vote,
Dusch v. Davis, 387 U.S. 112, 87 S.Ct. 1554, 18 L.Ed.
2d 656 (1967).

We have previously pointed out that in the municipal
elections of 1965 Canton did not comply with the 1962 law.
The reasons for non-compliance are not shown. In any
event, plaintiffs wish to continue the invalid 1965 pro-
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cedure of allowing each ward to elect its alderman for the
reason that in one ward Negro citizens are in the over-
whelming majority, leaving them in the position, if they
wished, of voting on racial considerations alone and thus
having at least one Negro on the City Board.

If race alone is to govern the outcome of elections as
well as the official acts of city legislative bodies, it is ob-
vious that if the procedure desired by the plaintiffs were
approved then the one Negro member of the Board would
always be outvoted by the four white members. His
presence on the City Board would, in practical effect,
amount to nothing beyond the presence of a black man who
could always cast his dissenting vote. Since a majority of
the voters in Canton are black it is equally true that under
the 1962 Act the black voters have the power, if they wish
to be influenced by race alone to elect an all black govern-
ing body.

We do not think, however, that this issue is to be de-
cided by these considerations.

In the first place, the City of Canton should obey the
one man—one vote rule. In the second, the 1962 Act ante-
dates the Voting Rights Act of 1965, and could not have
been enacted for the purpose of thwarting the latter. In
the third, it is axiomatic that a violation of the law in the
elections of 1965 does not justify continued violations. The
City should comply with the law in 1969, regardless of
whether it complied in 1965. Indeed, non-compliance in
1969 would invalidate the election if a challenge were to
be raised. We are not impressed with the argument that
Congress intended to freeze unlawful election procedures.
Unlawful election procedure, insofar as the Fifteenth
Amendment applies, is what the Act intends to stop. More-
over, the state statute requiring that aldermen be elected
by all the voters of the municipality, instead of from indi-
vidual wards, brings cities in compliance with the one man
—one vote rule, leaving to all the inhabitants an equal
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voice in the election of their municipal officials, something
which Congress could not abrogate without a Constitutional
Amendment.

We are therefore of the opinion that the contentions of
the plaintiffs on this issue are not due to be sutsained.

6. Tae CHANGE 1N PorrLiNg PLACES.

We find no merit in the attack upon the changes made
in the location of the polling places. The evidence on this
issue is undisputed. The same number of polling places
will remain in each city ward. No voter will have to go
outside his ward to vote. The changes were made neces-
sary because one place did not have space for voting ma-
chines, two others had to be moved because they had been
situated on private property (bank lobbies) and permission
to use the space had been withdrawn, and another was
moved out of the courthouse to a school building because
facilities were more ample and the move eliminated any
interference with sessions of the various courts sitting at
the courthouse.

This opinion constitutes our findings of fact and conclu-
sions of law in this case, Rule 52(a), Federal Rules of
Civil Procedure.

Judgment may be entered by any Judge of the Court,
for the Court, dissolving the temporary injunction and
dismissing the complaint.

This July 17th, 1969.

s/ Jas. P. CoLEMAN
Uwited States Circuit Judge

s/ Harorp Cox
United States Chief District Judge

s/ Warrer L. Nixown, Jr.
United States District Judge
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APPENDIX B
[Filed May 12, 1969]

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

Crvin Action NumMmBER 4464

ErnesT PERKRINS, ET AL., Plaimtiffs.
V.

L. S. MarTrEWS, ET AL., Defendants.

Oral Opinion of the Court

This is an action brought by Plaintiffs who are all
Negroes and candidates for City offices in the City of
Canton, Mississippi, against the Mayor and Board of Alder-
men of the City of Canton, the Democratic Municipal Ex-
ecutive Committee of the City of Canton and the Municipal
Election Commission of the City of Canton, Mississippi,
based on 42 U.S.C. Section 1973(C) and 1983 for declara-
tory and injunctive relief against the Defendants’ 1966 and
1968 extensions of the Municipal Boundaries of the City of
Canton, Mississippi, to include a substantial number of
additional, as alleged, white voters and against Defendants’
selection of polling places for the May and June 1969 Mu-
nicipal Primary and General Elections, on the grounds that
the boundary extension and the selection of polling places
each is a change in practice and procedure with respect
to voting in a political subdivision covered by 42 U.S.C.
Section 1963 B(a) [sic: §1973b(a)] and may not be en-
forced with 42 U.S.C. 1973 C and on grounds that the bound-
ary extension and the selection of polling places deny or
abridge Plaintiffs’ right to vote and have their vote counted
in violation of the Fourteenth and Fifteenth Amendments
to the Constitution of the United States. Jurisdiction of
this Court is based on 28 U.S.C. Sections 1343 (3, 4), Sec-
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tion 1973C and Section 2201. Three Judge Court has been
requested as required by 42 U.S.C. 1973C and this request
has been sent by this Court to the Chief Judge of the Court
of Appeals for the Fifth Circuit asking that a three judge
court be designated to hear this matter, that is, the declara-
tory-judgment and injunctive features thereof. This Court
today is hearing this motion for temporary restraining
order which was filed and noticed by the Plaintiffs or Peti-
tioners herein, and the only question before this court at
this time is whether or not irreparable injury would be
caused Plaintiffs if the temporary restraining order were
not issued pending the hearing of this matter before a
Three Judge Court as required by law and as set forth
in the recent case of Allen v. State Board of Elections,
Et al., which was decided by the unanimous United States
Supreme Court through Chief Justice Earl Warren on
March 3, 1969, which was a case that emanated from the
State of Mississippi and which involved, among other
things, the county-wide voting for all members of boards
of supervisors in various counties as authorized by the
Mississippi Legislature and which changed the office of the
election commissioners for each county from an appointive
to an elective office, and also dealt with absentee voting.

The Court, having heard testimony and arguments of
counsel and having considered the pleadings and exhibits
and all other evidence in this case finds that it has juris-
diction of this matter for determining the question of
temporary restraining order and finds that the City of
Canton in 1966 and in 1968 extended its municipal boun-
daries to include additional areas with additional voters
residing therein, and finds that there is no proof that these
extensions were enacted or put into effect by the City of
Canton for the purpose of denying anyone any voting right
or to deny anyone any right guaranteed by the Fourteenth
and Fifteenth Amendment of the United States Constitu-
tion, however the case of Allen versus State Board of
Flections held that it is not the function or prerogative



10a

of this Court, even if it were now sitting as a three judge
court, to determine the motive of the City in extending its
boundary. The only questions to be decided by this three
judge court in the final analysis, the three judge court to
be designated, is whether or not the State of Mississippi
or any of its political subdivisions have acted in such a
way as to cause or constitute a voting qualification or pre-
requisite to voting or standard, practice or procedure with
respect to voting within the meaning of Section 5 of the
Voting Rights Act of 1965, which changed the situation that
existed as of November 1, 1964, and whether or not prior
to doing as the City had filed a request for declaratory
judgment with the United States Distriect Court for the
District of ‘Columbia or asked for approval of the Attorney
General of the United States as required by Section 1973.
It is stipulated that the City did not take either one of this
actions, therefore the only questions before this court at
this particular time are whether or not the extension of
the boundary of the (City of (Canton, Mississippi, constituted
an act or enactment which changed or affected the voting
qualifications or prerequisite to voting or standard, prac-
tice or procedure with respect to voting within the mean-
ing of Section 5 of the Voting Rights Act of 1965. And if
the Court finds this to be the case, that is, the three judge
court to be designated, then in that event it will have no
alternative but to grant the relief requested, in part at
least.

The Court finds that the extension of the boundaries of
the City of Canton, a political subdivision of the State of
Mississippi, was such an action to be comparable to the
authorization by legislative enactment of the State of
Mississippi, of county wide voting on boards of super-
visors within certain counties which has been held by the
United States Supreme Court to constitute the prohibited
action of Section 5 of the Voting Rights Act of 1965.

Therefore the Court finds and is of the opinion that ex-
tension of the boundaries of the City of Canton, Missis-



11a

sippi were such enactments or actions which did affect or
change the standard practice or procedure with respect to
voting that existed on November 1, 1964 in the City of
Canton,  Mississippi.

The Court further finds that at least one the Plaintiffs
or Petitioners, namely, Ernest Perkins, is a candidate in
the Democratic Primate for alderman for Ward Three
of the City of Canton, and that the other plaintiffs are
independent candidates who would be affected at least
indirectly through the results, or by the results of the
Democratic Primary which would select their opponents
in the General Election. Krnest Perkins would be directly
affected by the holding of said Democratic Primary elec-
tions on this coming Tuesday, May 13, 1969.

The Court therefore finds that Section 1973 of 42 U.S.C.
were not complied with and therefore, under Section 5 of
the Voting Rights Act of 1965, that there was a change in
the standard, practice or procedure as set forth therein
without the approval of the Attorney General nor the
United States District Court for the District of Columbia.
However, this matter is to be finally determined by the
three judge court and this court does not purport to sub-
stitute its judgment at this time for the three judge court
nor to speak finally with respect to this court’s opinion on
.this matter, but does find that there is such a question
present and such a probability that the three judge court
would so find that to deny a temporary restraining order
at this time would cause irreparable harm and injury, not
only to Plaintiffs but to other candidates in said election,
to the electorate or qualified voters.

This court finds that Plaintiffs are not entitled to the
relief requested with respect to enjoining or temporarily
restraining of the Democratic Primary by prohibiting
those in the newly annexed areas from voting and allow-
ing the primary election to be held through the casting of
ballots by only qualified electors residing within the ‘City
of Canton, November 1, 1964. It is impossible to deter-
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mine at this late date, and incidentally the Court notes
that this complaint and motion for temporary restraining
order were not filed until May 1, 1969 and noticed for
hearing on this date, and the Court has given to the Plain-
tiffs speedy hearing on the date that they requested, namely,
today May 9th, 1969, that to give the Plaintiffs the relief
that they requested as just previously stated would result
in chaos, confusion, probable election contests and other
legal action on the part of those who would be deprived
and prevented from voting, particularly if the three judge
court designated to hear this case decides that there was
no violation of Section 5 or any change in the standard,
practice or procedure with respect to voting within the
meaning of Section 5 of the Voting Rights Act of 1965.

Therefore, it is the opinion of this court that the Demo-
cratic Municipal Election that was to be held in the City
of Canton, Mississippi on May 13, 1969 will be enjoined
in toto provided the Plaintiffs post a bond as required by
law in the amount of $2,500.00, in view of the testimony
given herein concerning the costs of advertisements, sup-
plies, rental of voting machines by the City of Canton from
Madison County.

Counsel for the Plaintiffs will prepare this order grant-
ing this temporary restraining order on this basis provided
said bond is posted as required by law and by this order
and will submit it to the attorney for Defendants for ap-
proval as to form and present this order to the Court on
Monday, May 12, 1969.

In the absence of the posing of the required bond, the
Motion for Temporary Restraining Order will be overruled
and denied.

The above and foregoing Opinion delivered in open court
at the conclusion of the hearing on the above referred to
Motion on May 8, 1969, and hereby ordered to be made a
part of the record in this cause.

/s/ WaLter L. N1xow, J=r.
United States District Judge.
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