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In The United States District Court

FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

GARY L. PENICK, ANTHONY PENICK,
DONALD PENICK and RONALD PENICK,
by their Mother and Next Friend, ZETTER
PENICK, DONNA CATES, by her Mother
and Next Friend, ROSE CATES, BEVERLY
and WANDA CORNER, by their Mother and
Next Friend, ROSETTA CORNER, ALEXES
and KELLI SMITH, by their Mother and
Next Friend, ETHEL M. SMITH, CHRIS-
TIAN D. PALMER, by her Mother and Next
Friend, JANET S. PALMER, LEROY and
VALERIE HAIRSTON, by their Father and
Next Friend, JOHN HAIRSTON, TRACY
BROWN, by his Mother and Next Friend,
NANCY G. BROWN and MARTIN FISHER,

Ly his Mother and Next Friend, GOLDIE
FISHER

...vs-

COLUMBUS BOARD OF EDUCATION and
its individual members; TOM MOYER, PAUL
LANGDON, VIRGINIA PRENTICE, MARI-
LYN REDDEN, WATSON WALKER,
DAVID HAMLAR, MARIE CASTLEMAN,
JOHN ELLIS, Superintendent of the Colum-
bus Public Schools, OHIO STATE BOARD
OF EDUCATION, MARTIN ESSEX, Ohio
Superintendent of Public Instruction, WIL-
LIAM J. BROWN, Attorney General, State
of Ohin and JOHN J. GILLIGAN, Governoy,
State of Ohio and Ex Officio member of the

Plaintiffs .

State Board of Education
Defendants J

COMPLAINT

[Filed June 21, 1973

T AR R AN TR Sha b T

ST Sar RN S
R N Ny R O N SR



6

I. JURISDICTION

1. The jurisdiction of this Court is invoked under 28
United States Code, Sections 1331(a), 1343(3&4). This
is a suit seeking relief in equity under 42 United States
Code, Sections 1983-1988 and Section 2000(d) to redress
the deprivations under color of Ohio law, statute, custom
and usage of rights, those privileges and immunities guar-
anteed by the Thirteenth and Fourteenth Amendments to
the Constitution of the United States and Article 1, Section
2 of the Constitution of the State of Ohio. This action is
also authorized by 42 United States Code, Section 1981,
which provides that all persons within the jurisdiction of
the United States shall have the same rights to the full and
equal benefits of all laws and proceedings for the security
of persons and property as is enjoyed by white citizens.
Jurisdiction is further invoked under 28 United States
Code, Section 2201 and 2202, this being a suit for declara-
tory judgment to declare the rights, duties and obligations
between the Plaintiffs and the Defendant Board of Educa-
tion and its members as a result of certain Resolutions
passed by the Board.

II. PLAINTIFFS

2. The Plaintiffs, Gary L. Penick, Anthony Penick,
Donald Penick, Ronald Penick, Donna Cates, Beverly
Corner, Wanda Corner, Alexes Smith, Kelli Smith, Christian
D. Palmer, Leroy Hairston, Valerie Hairston, Tracy Brown
and Martin Fisher, are all parents or minor children thereof
attending school in the public school system of the State
of Ohio, in the City of Columbus, and are black and white
citizens of the United States.

III. DEFENDANTS

3(a). The Defendant Columbus Board of Education,
is organized and exists under and pursuant to the laws of

i

i
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the State of Ohio and operates the public school system
in the Columbus School District, subject to the direction
and control of said Defendant.

(b). The Defendants, Tom Moyer, Paul Langdon,
Marilyn Redden, Virginia Prentice, Watson Walker, David
Hamlar and Marie Castleman, are all residents of Franklin
County, Ohio and elected members of the Columbus Board
of Education, Columbus, Ohio.

(c). Defendant, John Ellis, is a resident of Franklin
County, and the duly appointed Superintendent of the
Columbus School District, Columbus, Ohio.

(d). Defendant, Ohio State Board of Education, is
a constitutional corporate body, charged with the primary
responsibility of administering public school education in
the School System of Ohio, including the Columbus School
District.

(e). The Defendant, Martin Essex, is Superintendent
of Public Instruction of the Department of Education of
the State of Ohio and is the Chief Administrative Officer
for public school education in the State of Ohio.

(f). Defendant, William J. Brown, is the Attorney
General of the State of Ohio and is responsible for enforc-
ing the Constitution and laws of the State of Ohio.

(g). Defendant, John J. Gilligan, is the Governor of
the State of Ohio, and Ex Officio member of the State
Board of Education.

IV. FACTS

4. For a number of years the Defendant School Board
and its members has attempted to cope with racial im-
balance in the Columbus School District and has sought
numerous means to achieve quality integrated education,
the data on racial imbalance being furnished by school
appointed research groups, community based research fa-
cilities and private and independent research agencies
such as the Columbus, Ohio Urban League. The Board
has, by resolution sought to develop affirmative action to

T e A s
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achieve better racial distribution of pupils and quality
education for all children. More than six years ago the
Columbus Board of Education passed the following reso-
lution:

“Be it further resolved that while solutions to racial
imbalance are being sought, the Board of Education
and the staff of the Columbus Public School continue
to devote all of the necessary energies required for
the development of a total quality education for every
child attending a Columbus public school.”

Resolution of March 21, 1967.
In 1968 the Board passed the following resolution:

“Be it further resolved that the Columbus Public
Schools continue to offer and expand, within available
resources, compensatory education programs while
pursuing efforts to achieve better racial distribution
of pupils.”

Resolution dated June 18, 1968.

The Board was so concerned about the effect of its build-
ing program on racial imbalance that it passed two reso-
lutions on June 18, 1968, resolving that new school con-
struction or additions be delayed until open housing
agreements could be secured in the Columbus District.
During the summer of 1972 the Board launched plans
to raise the sum of 89.5 million dollars to create and
construct educational facilities throughout the Colurbus
School District. However, the decision to place the School
Bond Issue on the ballot failed when three of the Defend-
ant School Board members, Watson Walker, David Hamler
and Marie Castleman, prevented a unanimous vote for the
Bond Issue. These members alleged that previous funds
spent on building facilities had resulted in the increase of
racial imbalance and consequent racial isolation of blacks
in the Columbus School system. They further alleged that
black children would be denied a just share in the building
fund by reason of increasing trends of segregation in the

N i 18
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district and because of improper selection of future sites
by the Board. These three members demanded that the
Board pass a specific resolution guaranteeing quality,
integrated education in return for their approval of the
Bond Issue.

The Board, after considerable deliberation, passed the
following resolution on July 18, 1972 as a major policy
statement on integration:

“It shall be the goal and the policy of the Columbus
Public Schools to prepare every student for life in an
integrated society by giving each student the oppor-
tunity of integrated educational experiences. Such a
goal does not imply the mandatory or forced trans-
portation of students to achieve a racial balance in any
or all schools. The Superintendent of Schools shall
implement this policy by the development of propos-
als for the approval of the Board of Education. The
first priority of the Superintendent shall be the de-
velopment of a plan to provide the transportation
necessary to give all students access to vocational and

career facilities and all special programs or courses
offered by the Columbus Public Schools.”

V. CAUSE OF ACTION

5. Itis the contention of the Plaintiffs that the resolu-
tion set forth in paragraph 4, as well as all other resolutions
of the Board, recognizes the existence of racial imbalance
in the Columbus School District, contrary to the legal
mandate of the Supreme Court case, Brown v. The Board
of Education and its progeny. The resolutions also recog-
nize that the Board can become an instrument in the
creation of racial patterns, as well as in the elimination of
racial isolation. The Plaintiffs contend that the Resolutions
set forth establish the responsibility of the Board to
provide the opportunity of integrated educational experi-
ences in compliance with the Equal Protection Clause
of the Fourteenth Amendment and to eradicate segregative
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trends througl. affirmative action. The Plaintiffs allege that
careful planning in the use of the enormous fund created
by the Bond Issue will be such affirmative action as can
affect the patterns of equal use and equal access of these
Plaintiffs to school facilities built through such public
funds for years to come.

6. It is the further contention of the Plaintiffs that
since the passage of the Bond Issue in the November, 1972
election, the Defendant School Board, in planning and
carrying out its new construction and site selections plan,
has failed to include therein any effective plans which will
implement the Board’s resolution set forth above, Plaintiffs
further say that the Board majority, since the passage of
the Bond Issue, has shown lack of good faith in carrying
out its adopted resolutions for integrated educational ex-
periences. Members of the Board have made statement
denying the clear intent of the Resolution and objecting
to any school board plan, having as its aim the integration
of races. The Board has also shown lack of good faith by
the following acts:

A. REJECTING A PROPOSAL TO FORM A SPE-
CIAL ADVISORY COMMITTEE ON SCHOOL
SITE SELECTION.

B. BY OPPOSING AN INNOCUOUS AND INEF-
FECTIVE PLAN TO TRANSPORT STUDENTS
TO SPECIAL PROGRAMS, COMMONLY
KNOWN AS “ THE COLUMBUS PLAN”.

C. BY REFUSING TO FREELY NEGOTIATE
WITH THE OHIO CIVIL RIGHTS COMMIS-
SION FOR TEACHERS AND STAFF INTE-
GRATION.

D. BY REFUSING TO ACCEPT A PORTION OF
FIVE MILLION DOLLARS ($5,000,000.00) IN
H.E.W. FUNDS WHICH REQUIRED THE
BOARD TO SUBMIT A PLAN FOR SCHOOL
DESEGRATION.
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7. Plaintiffs say that rights, duties and obligations
arose between these Plaintiffs and the Defendant Board
of Education and its members as a result of the passage
of the Resolution of July 18, 1972 and all other Resolutions
pertaining to affirmative action for quality integrated edu-
cation, and that resulting therefrom an honest dispute and
justiciable controversy now exists between the parties as
to the interpretation of said Resolution and as to whether
or not it requires the Board to initiate and carry out any
affirmative action to guarantee integrated educational ex-
periences through the building program under the funds
now available and being spent, or about to be spent out
of the Bond Issue passed November 7, 1972. Plaintiffs say
that the controversy between the parties involves sub-
stantial constitutional rights under the Thirteenth and
Fourteenth Amendment and under Article 1, Section 2 of
the Ohio Constitution and Bill of Rights.

V1. DEMAND FOR EQUITABLE RELIEF

Plaintiffs say that they have no adequate remedy at
law to redress the abuse of their rights under the Federal
Constitution, that the wrongs which would be inflicted
upon these Plaintiffs would be a continuing one and that
since permanent structures are about to be built with pub-
lic funds, the damages to Plaintiffs’ rights will be irrepa-
rable, and the relief sought here is essential to the preser-
vation of the Plaintiffs’ rights arising under federal law as
well as the Bill of Rights of the State of Ohio.

PRAYER
WHEREFORE, Plaintiffs request the following relief:

1. A declaratory judgment, finding that there is racial
imbalance in the Columbus School District.

2. A Judgment declaring the rights, duties and obli-
gations created and existing by and between the Plaintiffs
and the Defendant Board of Education as a result of the
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Resolution of the Defendant Board and, specifically, as
the resolution of July 18, 1972 affects the building program
approved, after passage of the Resolution by the Board.

3. A mandatory injunction, requiring the Defendants
to perform any acts required to effect any legal obligations
found to exist by the Court.

4. The appointment of « Master by the Court to
supervise the implementation of any order by the Court.

5. The advancement of this cause on the docket be-
cause it involves the alleged iminent spending of public
funds in a manner contrary to federal law.

6. Such other and further relief as may be just and
equitable, including attorney fees.

WiLLiam J. Davis

855 East Long Street
Columbus, Ohio 43203
Trial Attorney

Irwin BARKAN
8 East Broad Street
Columbus, Ohio 43215
Associate Trial Attorney
¢
ANSWER OF DEFENDANTS
COLUMBUS BCARD OF EDUCATION, TOM MOYER,
PAUL LANGDON, VIRGINIA PRENTICE, MARILYN
REDDEN, WATSON WALKER, DAVID HAMILAR,
MARIE CASTLEMAN, AND JOHN ELLIS,
SUPERINTENDENT OF THE COLUMERUS
PUBLIC SCHOOLS

[Filed July 18, 1973]
[Caption Omitted in Printing]

First Defense
1. Defendants admit that Plaintiffs seek to bring this
action under 28 U.S.C. §§1331(a), 1343(a) and (4),
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9901 and 2202, 42 US.C. §§ 1981, 1983-1988 and 2000(d).
Defendants deny that Plaintiffs have the right to bring an
action under these sections or that a claim is stated there-
under and otherwise deny the allegations contained in
Paragraph 1 of the Complaint.

2. For want of knowledge, Defendants deny the
allegations contained in Paragraph 2 of the Complaint.

3. The Defendants admit that the powers and duties
of the Defendants Columbus Board of Education, Ohio
State Board of Education, Martin Essex, Superintendent
of Public Instruction of the Ohio Department of Educa-
tion, and William J. Brown, Attorney General cf the State
of Ohio, are provided for by the laws of the State of Ohio,
but deny the other allegations of Paragraph 3(a), (d),
(e) and (f) of the Complaint.

4. The Defendants admit the allegations of Para-
graph 3(b), (c) and (g).

5. Defesndants admit that on March 21, 1967, June 18,
1968 and July 18, 1972, resolutions were passed by the
Columbus Board of Education and that part of those
resolutions are quoted in Paragraph 4 of the Complaint.

Defendants deny that the remaining allegations of
Paragraph 4 of the Complaint contain or present a com-
plete or accurate history or background of the circuni-
stances surrounding or the motivating factors causing
adoption of the resolutions and therefore, denies all other
allegations contained in Paragraph 4 not herein otherwise
admitted to be true.

6. Defendants deny the allegations contained in Par-
agraphs 5, 6 and 7 of the Complaint.

7. Defendants deny each and every other allegation
of the Complaint not Lerein otherwise expressly admitted
to be true.

L e s S
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Second Defense

8. The Complaint fails to state a claim upon which
relief can be granted against the Defendants and each
of them.

Third Defense
9. The Plaintiffs are without standing before the
court to maintain this action.

WHEREFORE, the Defendants ask that the Complaint
be dismissed and that they go hence without day.

Respectfully submitted,

Samuer. H. PortER

PORTER, STANLEY, PLATT
& ARTHUR

37 West Broad Street

Columbus, Ohio 43215

(614) 228-1511,

Attorneys for Defendants
COLUMBUS BOARD OF
EDUCATION, TOM MOYER,
PAUL LANGDON, VIRGINIA
PRENTICE, MARILYN
REDDEN, WATSON
WALKER, DAVID HAMLAR,
MARIE CASTLEMAN, AND
JOHN ELLIS,
SUPERINTENDENT OF THE
COLUMBUS PUBLIC
SCHOOLS

[Certificate of Service Omitted in Printing]

¢
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SECOND AMENDED COMPLAINT

[Filed October 22, 1974]
[Caption Omitted in Printing]

I. JURISDICTION

1. The jurisdiction of this Court is invoked under 28
U.S.C. Section 1221 (a), 1343 (3) and (4). The amount in
controversy, exclusive of interests and costs, exceeds the
sum or value of Ten Thousand Dollars ($10,000.00). This
is a suit in equity authorized by 42 U.S.C. Sections 1983-
1988 and 2000 (d), to redress the deprivations under the
color of Ohio Law, statute, custom, and/or usage of righis,
privileges, and immunities guaranteed by the Thirteenth
and Fourteenth Amendments to the Constitution of the
United States. Plaintiffs also seek a declaratory judgment,
injunctive relief, and such further relief as is warranted
pursuant to 28 U.S.C. Sections 2201-2202. This action is
also authorized by 42 U.S.C. Sections 1981 and 1982,
which provide that all persons within the jurisdiction of
the United States shall have the same rights to the full
and equal benefits of all laws in proceedings for the secu-
rity of persons and property, and rights of acquisition
thereof, as is enjoyed by white citizens. This action is also
brought under the Fair Housing Lav of 1968 as amended,
42 U.S.C. Section 3601, et seq.

II. PARTIES

2. The Plaintiffs, Gary L. Penick, Anthony Penick,
Donald Penick, Zetter Penick, Donna Cates, Rcse Cates,
Beverly Corner, Wanda Corner, Rosetta Corner, Alexes
Smith, Kelli Smith, Ethel M. Smith, Christian D. Palmer,
Janet S. Palmer, Leroy Hairston, Valerie Hairston, John
Hairston, Tracy Brown, Nancy G. Brown, Martin Fisher
and Goldie Fisher, are all parents or minor children there-
of attending school in the public school system of the

;
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State of Ohio, in the City of Columbus, and are black
and white citizens of the United States.

3. The defendants, The Board of Education of the
City of Columbus; organized and existing in Franklin
County, Ohio, under and pursuant to the laws of the State
of Ohio and operating the public school system of Colum-
bus, Ohio, subject to the direction and control of said
defendant.

4. The defendants, Tom Moyer, Paul Langdon, Mari-
lyn Redden, Virginia Prentice, Watson Walker, David
Hamlar and Marie Castleman, are all residents of Franklin
County, Ohio and elected members of the Columbus
Board of Education, Columbus, Ohio.

5. The defendant, John Ellis is a resident of Franklin
County and the duly appointed Superintendent of the
Columbus School District, Columbus, Ohio.

6. The defendant, James A. Schaefer is a resident of
Franklin County and the duly elected Franklin County
Recorder, and records and retains in his custody all Deeds
of real estate in Franklin County, Ohio.

7. The defendant, The Ohio State Board of Educa-
tion, located in Columbus, Ohio, is a constitutionally cor-
porated body charged with the primary responsibility of
administering public education in the public school sys-
tems of Ohio, including the Columbus Public School Dis-
trict and its total school community.

8. The defendant, Martin W. Essex, a Franklin
County resident is Superintendent of the Public Instruc-
tion of the Department of Education of the State of Ohio,
and is chief administrative officer for public education in
the State of Ohio.

9. The defendant, William J. Brown, Franklin Coun-
ty resident and the Attorney General of the State of Ohio,

who is responsible for enforcing the laws and constitution
of the State of Ohio.
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10. The defendant, John J. Gilligan, Governor of the
State of Ohio, is a Franklin County resident and an ex
officio member of the State Board of Education.

ITT. CLASS ACTION

1. Plaintiff minor children, by their parents and next

of friends, pursuant to Rule 23, and more specifically 23
(a) (2),23 (b) (1) (b), and 23 (B) (2) of the Federal

Rules of Civil Procedure, bring this action on their own
behalf and on behalf of all persons similarly situated. The
class which plaintiffs represent consists of:

(a) All those children within the Columbus Pub-
lic School District, or eligible to attend schools within
said school district, who by virtue of the actions, ac-
quiescences, and omissions of the Board of Education
and other defendants herein, will be attending segre-
gated or substantially segregated schools on the
grounds of their race and who will be forced to
receive an unequal educational opportunity during
the 1974-75 school term; and

(b) All those school children who are within the
Columbus Public School district or eligible to attend
school within said school district, who by virtue of
the policies, actions, acquiescences, and omissions of
the Board of Education and other defendants herein,
will be and have been attending segregated schools
or substantially segregated schools on grounds of their
race, and who will be and have been receiving an
unequal educational opportunity.

12. There are questions of fact and law common to
all members of the class represented by plaintiffs, namely:

(a) Whether in fact, members of said class, by
virtue of the actions of defendants complained of
herein, will be attending segregated or substantially
segregated schools, and will be forced to receive an
unequal educational opportunity and, further, wheth-
er in I' w such actions of the defendants are uncon-
stitutio: 1l and void;
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(b) Whether in fact, members of said class, by
virtue of the actions, acquiescences, or omissions of
the defendants complained of herein, will be and have
been attending segregated or substantially segregated
schools and will be and have been receiving an un-
equal educational opportunity; and further, whether
in law such actions, acquiescences, and omissions of
th?:l defendants herein are unconstitutional and void;
and,

(c) Whether defendants acting under color of
law, regulation, custom or usage, have caused or
permitted plaintiffs to be deprived of rights, privi-
leges, and immunities secured by the Constitution
and Laws of the United States.

13. The claims of the individual minor plaintiffs are
representative and typical of the class, in that each plain-
tiff reflects and illustrates one or more of the various types
of deprivation complained of herein.

14. Said individual minor plaintiffs will fairly and
adequately represent and protect the interest of the class,
in that said plaintiffs in the class share common objectives
and purposes in presenting the issues framed herein, in
seeking a declaration of their constitutional rights, and
in seeking equitable relief to prevent the injuries com-
plained of, and their attorneys are qualified and able to
conduct this litigation.

15. The prosecution of separate actions by individual
members of the class would as a practical matter be dis-
positive of the interest of other members not parties to
the adjudications, and would substantially impair their
ability to protect their interest. The parties opposing the
class, that is, the defendants herein have acted and have
also refused to act on grounds generally applicable to the
class as more fully appears herein; and the final injunctive
and declaratory relief sought herein will apply to the
class as a whole, '

16. Questions of law or fact common to members
of the class predominate over any questions affecting or
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relating only to individual members of the class; and pro-
ceeding by way of this class action is superior to any
other alternative means available, if any, for the fair and
efficient adjudication of the controversy, and the granting
of adequate relief, thus, the only alternative would be the
prosecution of separate suits related to each school within
the District, but no adequate relief could be formulated
for the constitutional defects of the school system as a
whole under such a piece meal approach, nor would the
differences between schools be sufficient enough to justify
such a multitude of suits.

IV. STATEMENT OF FACTS

17. This is a proceeding for a declaratory judgment,
preliminary and permanent injunctions enjoining the de-
fendants from continuing their policy, practice, custom
and usage of operating the public schools in Columbus,
Ohio, and where applicable, its total school community,
in a manner which has the purpose and effect of pursuing
policies of containment, perpetuating racial segregation
in the public schools; to restrain defendants from all fur-
ther school construction with certain exceptions, until
such time as a constitutional plan for the operation of
the Columbus Public Schools has been approved and
new construction re-evaluated as a part thereof; to re-
strain the Franklin County Recorder, and those under his
direction, from accepting, recording, publishing and/or
disseminating unlawful, discriminatory deeds of property
transfer or restrictive agreements entered into by the de-
fendant School Board, and for such other relief as herein-
after more fully appears below.

18. This is also an action wherein injunctive relief
against the Columbus Board defendant, to restrain them
from the further misspending and dispersal of funds
from an Eighty Nine and One-Half Million Dollar
(:$89,500,000.00) School Building Bond Issue that was
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approved by the voters of the Columbus School District
on November 7, 1972. Said defendants are proceeding
“with all deliberate speed” to get as much of their build-
ing program under way before the Court can act to resolve
the issues presented here, thereby resulting in the segre-
gative aspects of this program being set in concrete. In
return for the vital minority support needed for the pas-
sage of this Building Levy in 1972, defendant School
Board Members passed a resolution on July 18, 1972,
stating that it shall be their goal and policy to prepare
every student for life in an integrated society. The Black
community had shown just how necessary their support
was for passage of a School Building Levy by voting down
the two previous Bond Issues for that purpose on May 4,
1971 and September 16, 1969. A majority of defendant
Board Members have subsequently shown lack of good
faith concerning the commitments that they made in re-
turn for said Black support that was delivered to them.

V. CAUSE OF ACTION

19. From the year 1829 until the repeal of the so-
called “Black Laws”, the common or public schools in
Ohio and in the City of Columbus were segregated by
law and thereafter the Columbus School Board, up to
and including the present day, pursued policies, actions
and committed acts hereinafter set forth which have re-
sulted in continued and perpetual racially identifiable
schools so that up to and including the date of filing of
the original complaint herein, the defendants and their
predecessors maintained 29 racially identifiable “Negro
Schools” and 29 racially identifiable “White Schools” in
the Columbus School District. In addition the defendant
School Board has built or authorized additions to 24
schools which were built to serve black population and
which were racially identifiable as Negro Schools at the
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time of the erection of the schools or the additions there-
to; the defendant School Board and its predecessors has
also built 57 racially identifiable White Schools by use of
housing patterns and attendance zones which would guar-
antee a substantially white student attendance in the said
57 schools.

20. Until 1973 and prior to the filing of the original
complaint herein, the defendant Columbus School Board
deliberately and knowingly segregated teachers and other
faculty members on the basis of race. However, in 1973
a consent decree was arranged with the Ohio Civil Rights
Commission and said defendant agreed to a pattern of
faculty re-assignment in accordance with constitutional
requirements. However, said defendants still segregate
their principals, assistant principals and cadets on the basis
of how the student bodies of the respective schools are
racially identifiable.

VI. COUNT ONE

21. Plaintiff's complaint against the State defendant
herein, namely the Ohio State Board of Education, Martin
Essex, the Ohio Superintendent of Public Education, Wil-
liam J. Brown, Attorney General and John J. Gilligan, the
Governor of said State, is the said State defendants acting
through the defendant School Board of Columbus, its indi-
vidual members and predecessors, have engaged in acts,
practices, customs, and usages which have had the natural,
probable, foreseeable, and actual effect of incorporating
and maintaining racial segregation and discrimination in
the Columbus School System in violation of the rights of
the plaintiffs and their class not to be segregated on the
basis of race in public schools.

22. The State defendant’s action on their own and
through the defendant Columbus School Board and its
predecessors have deprived or assisted in depriving the
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plaintiffs of their constitutional rights by committing, inter
alia, the following acts:

(a) Permitting student assignment patterns with
racially restricted patterns for many years as well as
setting up School District Boundaries to enhance ra-
cial imbalance and segregation and unlawfully allow-
ing segregated schools to exist since 1887,

(b) By allocation, appropriation and distribu-
tion of education funds to a local school district to
wit, the Columbus School District, which was not in
compliance with and had not conformed to Federal
and State Laws.

(¢) The defendant State School Board has re-

fused to perform its duty under Ohio and Federal
Laws with respect to the right of these plaintiffs and
except, in the field of safety and health, %as provided
no machinery to monitor the broad authority dele-
gated to the Defendant Columbus School Board.

(d) The defendant Attorney General has failed
and refused to enforce the laws of the State of Ohio
and the United States Constitution which protect the
rights of the plaintiffs to equal access to the public
school system, and the defendant Attorney General
has failed to implement his own decisions and a Writ-
ten Decision of his predecessor dated July 9, 1956,
directed to defendant State Board.

(e) The State defendants have failed and re-
fused to develop an affirmative action program to
protect the constitutional rights of these plaintiffs.

VII. COUNT TWO

23. The defendant Columbus School Board, its mem-
bers and their predecessors have, over the years, and are
at present, deliberately and purposefully attempting to
create, foster and maintain racial segregation within the
school district by superimposing the so-called “Neighbor-
hood School Concept” upon a racially segregated resi-
dential pattern with full knowledge that this so-called
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concept would result in racial segregation in the Colum-
bus Public School, reflective of said segregated residential
patterns, and said defendants continue to maintain such
a “neighborhood school” polcy with the intent, purpose,
and effect of creating, fostering, and maintaining school
segregation along racial lines. ,

924: The defendant School Bosird with funds from an
Eighty-Nine and One-half Millior Dollar ($89,500,000.00)
School Bond Issue has proceeded ahead with plans for
substantial building of school facilities in the suburban
extremities of the white residential areas, these areas being
the farthest from the Black residential area, and they are
also using said funds for substantial building on, or ad-
jacent to, the sites of their present racially identifiable
Negro schools and by these acts they are contributing to
a very long tradition and custom of segregated public
schools in Columbus which would be preserved for future
generations.

25. The defendant Columbus School Board and its
members have utilized optional attendance zones to allow
“White flight” from their “Negro Schools” and even to
provide for “White flight” from schools which may be de-
scribed as racially imbalanced. Said policy is causing fur-
ther segregation and racial imbalance and plaintiffs say
that, as certain schools in the Columbus School District
have undergone transition to gradually increasing propor-
tions of Negro pupil population, the defendants have pur-
sued an attendance policy with respect to the areas of
attendance and school boundaries, which has had the pur-
pose, intent and effect of creating further racial segrega-
tion of pupils within the district.

26. The defendant Columbus School Board well
know and recognize that they have not implemented the
U. S. Supreme Court decisions following Brown vs The
Board in 1954, and nevertheless, save for a token so-called
“Freedom of Choice” program, and token faculty deseg-
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regation, they have made no effort whatsoever to comply
with these decisions, further evidencing a deliberate, pur-
poseful intent on the part of the defendants to practice
and pursue a policy of maintaining and perpetuating seg-
regation in the public schools and the Board has refused
to accept or follow the suggestions of reasonable and oper-
able plans submitted to them by the Columbus Branch
of the NAACP, (1966), The Columbus Urban League,
(1967), and an Ohio State University Study financed and
solicited by the defendant School Board itself (1969).

27. Plaintiffs say that the defendant Columbus School
Board, in flagrant violation of the Constitution and in
violation of the Fair Housing Law and of 42 U.S.C. 1986,
said defendant has conspired with the Franklin County
Recorder to place said Deeds on public record and said
defendants have located schools under ‘their administra-
tion and are locating schools in areas serving, schools in
which racial restrictive covenants cover the property ad-
jacent to said schools.

28. Plaintiff allege that there are numerous other acts
on the part of the defendant Columbus School Board, its
members and the defendant John Ellis, Superintendent
of the Columbus School Board indicating that said defend-
ants have failed and refused to take all necessary steps to
correct the effects of their policies, practices, customs and
usages of racial discrimination in the operation of public
school in the City of Columbus School community and to
assure that such policies, customs, practices, and usages,
now and hereafter conform to the requirements of the
Thirteenth and Fourteenth Amendments.

VIII. COUNT THREE

29. Plaintiffs complaint against the defendant James
A. Schaefer, Franklin County Recorder, is that he and
those acting under his direction, and his predecessors,
have continued to unlawfully record Deeds to property




25

purchased by the defendant School Board with public
funds and that said Deeds have contained racially re-
stricted covenants and that said covenants serve as instru-
ments of racial discrimination and further enforce the
defendant Columbus School Board’s policy of unlawful
segregation of blacks in racially identifiable schools.

30. Plaintiffs content that a continuation of such un-
lawful acts involves the State in private discrimination as
well as public discrimination so as to violate the Thir-
teenth Amendment and 42 U.S.C. Section 1982 and that
the Recorder’s Office is such an essential part of the real
estate market, before and after sale of property, that the
recording of the aforementioned described instruments,
the acceptance of them for recording, the display of them
for official public view, and the inspection, copying and
reproduction of them upon request, gives these covenants
a legitimacy and effectiveness in the eyes of a layman
which they do not have at law. Plaintiffs contend that the
Title Abstract and recital of these covenants in title in-
surance policies obtained from such copies are further re-
production of the official records within the prohibition
of 42 U.S.C. Section 3604 (c).

IX. EQUITY

31. The actions, omissions, and improper acquies-
cence of defendants recited above have violated the rights
of plaintiffs and members of their class to freedom of asso-
ciation, freedom from the vestiges of slavery, right to due
process and equal protection of the laws guaranteed by
the First, Fifth, Thirteenth and Fourteenth Amendments
to the Constitution of the United States and laws passed
by Congress to irplement these Amendments.

32. Plaintiffs and other members of their class have
made numerous demands on defendants to end the racial
segregation described herein, but to no avail. Plaintiffs
and all others similarly situated and affected, on whose
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action this was brought, are suffering irreparable injury
and will continue to suffer irreparable injury, by reason of
the patterns and practices complained of herein. Plaintiffs
have no plain adequate remedy to redress the wrongs com-
plained of herei~ other than this action for declaratory
and injunctive relief. Any other remedy to which plaintiffs
could be remitted would be attended by such uncertain-
ties as to deny substantial relief and would cause further
itreparable injury. The aid of this Court is sought in assur-
ing the citizens of Columbus and in particular the Black
public school children of the City of Columbus, and Co-
lumbus School District their basic rights as American Citi-
zens set forth above.

X. PRAYER FOR RELIEF

33. WuErerore, plaintiffs, on their own behalf and
on behalf of those similarly situated, pray that this Court
will advance this case on the Docket, cause this case to be
in every way expedited, hear this case at the earliest prac-
ticable date, and upon such hearing will:

1. Enjoin and restrain preliminarily during the
pendency of this action, and permanently thereafter,
‘the Columbus Board defendants and their successors
from all further school construction, with the excep-
tions to be designated, until such time as a Consti-
tutional Plan for operation of the Columbus Public
Schools has been approved and new construction re-
evaluated as a part thereof.

2. Adjudge and decree, pursuant to 28 U.S.C.
Section 2201, that the actions of the defendants com-
plained of herein are unconstitutional and void, as
depriving plaintiffs and those similarly situated, due
process and equal protection of the laws in contra-
vention of the Fourteenth Amendment to the Consti-
tution of the United States, of their right to freedom
of association, in contravention of the First and Four-
teenth Amendments, and of their right to be free
from the vestiges of slavery, in contravention of the
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Thirteenth Amendmeant to the Constitution of the
United States.

3. Enter a decree enjoining the Columbus Board,
defendants, and each of them, their agents, attorneys,
assistants, successors, employees, and all persons act-
ing in concert or cooperation with them or at their
direction and under their control:

(a) From directly or indirecily continuing, main-
taining, requiring, promoting, or encouraging,
through their rules, regulations, resolutions, pol-
icies, directives, customs, practices, or usages,
the segregation and separation by race of the
pupils within said public schools.

(b) From any further creation, alteration, or
enforcement of any boundaries for any school
attendance area that is intended to or does in
fact, discriminate on the basis of race.

(¢) From any further creation or enforcement
of optional attendance zones or permissive pol-
icies providing for “white flight” from racially
identifiable Negro schools.

(d) From the pursuit of any further policy re-
garding the assignment of faculty and staff which
is intended to or does in fact assign less experi-
enced or less qualified faculty or staff to schools
which are predominately Negro or in areas of
fow income.

(e) For continuing any policy, practice, custom,
regulation, rule, or usage, not specified above,
which is intended to or has the effect, directly
or indirectly, or furthering, promoting, reviving,
creating, maintaining, renewing, extending, en-
trenching, or perpetuating racial segregation in
the public schools.

4. Order the State defendants to prepare and
file with this Court, within a time which is both rea-
sonable and certain, and v hich would allow suffi-
cient time for implementation of such program at the
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mid-point of the 1974-75 school term, a comprehen-
sive plan for desegregation in the Columbus School
community as a whole, and for each school therein
which will effectively:

(a) Remove the traditional segregation and sep-

aration by race and social class within and among

such schools ROOT AND BRANCH (Green vs

_(]30u>nﬁty School Board, 391 U. S. 294; 75 S. Ct.
53);

(b) End the containment, restricting and/or
confinement of the majority of Negro School
children to racially identifiable schools, primarily
found in the neighborhoods comprising Colum-
bus’s inner-city Ghettoes;

(¢) Remove any existing disparity in the re-
sources allocated to such schools;

(d) Afford and ensure-to every school child, re-
gardless of race and regardless of the school
which such child attends, an equal cpportunity
to attend schools which, from the standpoint of
facilities, faculty and staff, are in fact equal or
as nearly sp as is practical and feasible under the
circumstarices;

(e) Afford and ensure to every schoel child, re-
gardless of the school such child attends, an
equal educational opportunity in fact; and,

(f) Insure a continuation of the desegregated
state once it is brought about; and avoid resegre-
gation, through the use of periodic re-adjust-
ments of attendance areas to deal with popula-
tion shifts; in order that the benefits of equal
educationa} opportunity will not be temporary
or transitory.

5. Enter a decree enjoining the State Defend-
ants as well as the Columbus Board defendant, their
agents, attorneys,’successors, assistants, employees,
and all persons acting in concert or cooperation with
them or at their direction and under their control,
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from approving budgets, making available state and
local funds, approving employment and construction
contracts, approving school sites, school plans, school
additions, and approving policies, curriculum, and
programs, which either are designed to.or have the
effect of maintaining, perpetuating, supporting, or
re-introducing racial segregation and containment in
the Columbus 3chool community; said plan to be
efective no later than the mid-point of the 1974-75
school term.

€. Enter a decree enjoining the defendant
Franklin County Recorder,* his employees, agents,
assistants, attorneys, successors, and all persons act-
ing in concert or cooperation with him or at his/their
direction and under his/their control, in order that a
broad policy of containment will no longer be served:

(a) From hereafter accepting and recording, in
any of the County records, any racially-restrictive "
covenants in' Deeds to land purchased by the
defendant School Board.

(bh) From hereafter accepting and recording, in
arry of the County records, any of the “post 1948
variety” of restrictive covenants or restrictive
agreements; which while not making any spe-
cific mention or prohibition ‘on grounds of race,
religion, or ethnic ancestry, or worded so that
they serve that same discriminatory purpose.

7. Order said Franklin County Recorder, his
employees, agents, assistants, attorneys, successors,
and all persons acting in concert with them, or at his/
their direction or under his/their centrol, to place the
following stamp on each of the resirictive covenants
to be designated: “RACTALLY RESTRICTIVE COV-
ENANTS, AND THOSE WHICE SERVE THAT
PURPOSE, ARE NOW PRUHIBITED BY LAW. See
Misc. Vol. ..., P. ___.,” the latter designating the Mis-
cellaneous volume where the Order of this Court shall
be recorded.
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8. Order said Franklin County Recorder, his
employees, agents, assistants, attorneys, successors,
and all persons acting in concert with them, or at his/
their direction or under his/their control, to place this
same stamp on any copies or reproductions hence-
forth made of any of the aforementioned varieties of
restrictive agreements or covenants, that are not al-
ready so stamped.

9. That the Court fashion such remedies as may
be appropriate pursuant to 42 U.S.C. Section 1988,
where no such remedies presently exist.

10. That plaintiff recover their costs, attorneys’
fees, out-of-pocket expenses, and such other relief as
may appear to the Court just and proper.

[Subscription and Certificate of Service Omitted
in Printing]
¢
ANSWER OF DEFENDANTS
COLUMBUS BOARD OF EDUCATION, TOM MOYER,
PAUL LANGDON, VIRGINIA PRENTICE, MARILYN
REDDEN, WATSON WALKER, DAVID HAMLAR,
MARIE CASTLEMAN, AND JOHN ELLIS,
SUPERINTENDENT OF THE COLUMBUS
PUBLIC SCHOOLS,

TO PLAINTIFFS' SECOND AMENDED COMPLAINT

[Filed November 4, 1974]
[Caption. Omitted in Printing]

First Defense

1. Defendants admit that Plaintiffs seek to bring this
action under 28 U.S.C. §§1221(a), 1343(3) and (4),
2201 and 2202, 42 U.S.C. §§ 1981-1988, 2000(d ), and 3601,
et seq. Defendants deny that Plaintiffs have the right to
bring an action under these sections or that a claim is
stated thereunder, aver that there is no 28 U.S.C. § 1221(a)
as alleged, and otherwise deny the allegations contained
in Paragraph 1 of the Second Amended Complaint.
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2. For want of knowledge, Defendants deny the alle-
gations contained in Paragraph 2 of the Second Amended
Complaint.

3. Defendants admit the allegations of Paragraph 3,
4 and 5 of the Second Amended Complaint.

4. Defendants deny the allegations contained in
Paragraph 6 of the Second Amended Complaint.

5. Defendants admit that the powers and duties of
the Defendants Ohio State Board of Education, Martin
Essex, Superintendent of Public Instruction of the Ohio
Department of Education, and William J. Brown, Attorney
General of the State of Ohio, are provided for by the laws
of the State of Ohio, but deny the other allegations of
Paragraphs 7, 8 and 9 of the Second Amended Complaint.

6. Defendants admit the allegations of Paragraph 10
of the Second Amended Complaint.

7. Defendants admit that Plaintiffs purport to bring
this action as a class action, but deny all other allegations
contained in Paragraphs 11, 12, 13, 14, 15 and 16 of the
Second Amended Complaint.

8. Defendants deny the allegations contained in Par-
agraphs 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29,
30, 31, and 32 of the Second Amended Complaint.

9. Defendants deny each and every other allegation
of the Second Amended Complaint not herein expressly
admitted to be true.

Second Defense

10. The Second Amended Complaint fails to state a
claim upon which relief can be granted against the
Defendants and each of them.

Third Defense

11. The Plaintiffs are without standing before the
court to maintain this action.
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Fourth Defense

12. The Defendants Tom Moyer, Paul Langdon,
Virginia Prentice, Marilyn Redden, Watson Walker, David
Hamlar, Marie Castleman, and John Ellis are not proper
parties in this action.

WHEREFORE, the Defendants ask that the Second
Amended Complaint be dismissed and that they go hence
without day.

[Subscription and Certificate of. Service
Omitted in Printing]

¢
COMPLAINT IN INTERVENTION — CLASS ACTION

[Filed March 10, 1975]
[Caption Omitted in Printing]

1. The jurisdiction of this Court is invoked under 28
US.C. §1331(a), 1343(3) and (4), this being a suit in
equity authorized by 42 U.S.C. §§ 1983-1988 and 2000(d),
to redress the deprivation under the color of Ohio law,
statute, custom and/or usage of rights, privileges and im-
munities guaranteed by the Thirteenth and Fourteenth
Amendments to the Constitution of the United States; by
42 U.S.C. § 1981 which provides that all persons within the
jurisdiction of the United States shall have the same rights
to the full and equal benefits of all laws and proceedings
for the security of persons and property as is enjoyed by
white citizens and by 42 U.S.C. 1982 which provides that
all persons within the jurisdiction of the United States shall
have the same rights as white citizens to purchase real
property.

2. Plaintiffs in Intervention are all parents or minor
children thereof, attending school in the public school
system of the State of Ohio and in the City of Columbus.
They are all citizens of the United States and bring this
action each in their own behalf and on behalf of their minor
children and on behalf of all persons similarly situated.
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3. This is a class action brought by the intervening
plaintiffs on behalf of themselves and all others similarly
situated, pursuant to the provisions of Rule 23(a) and
(b)(2) of the Federal Rules of Civil Procedure. Members
of the class may be defined as follows: all children (approx-
imately 98,000) who attend public schools within the
Columbus Public School District and their parents or
guardians. Members of the class are too numerous to bring
before the Court, but are similarly affected by the action
or inaction of the defendants in maintaining a dual dis-
criminatory system of public education in Columbus and
share common questions of fact and law with the named
plaintiffs, namely whether the defendants acting under
color of law, regulation, custom or usage have caused or
permitted plaintiffs in intervention to be deprived of rights,
privileges and immunities secured by the Constitution and
Laws of the United States and the State of Ohio.

A common relief is sought and the intervening plain-
tiffs adequately represent the interest of the class since the
parties defendant have acted or refused or neglected to
act on grounds generally applicable to the class, thereby
making injunctive relief appropriate with respect to the
class as a whole.

4, The defendants, The Board of Education of the
City of Columbus, organized and existing in Franklin
County, Ohio, under and pursuant to the laws of the State
of Ohio and operating the public school system of Colum-
bus, Ohio, subject to the direction and control of said
defendants.

5. The defendants, Tom Moyer, Paul Langdon,
Marilyn Redden, Virginia Prentice, Watson Walker, David
Hamler and Marie Castleman, are all residents of Franklin
County, Ohio, and elected members of the Columbus
Board of Education, Columbus, Ohio.

6. Defendant, John Ellis, is a resident of Franklin
County and the duly appointed Superintendent of the
Columbus School District, Columbus, Ohio.
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7. Defendant, James A. Schaefer, is a resident of
Franklin County and the duly elected Franklin County
Recorder, and records and retains in his custody all Deeds
of Real Estate in Franklin County, Ohio.

8. The defendant, The Ohio State Board of Educa-
tion, located in Columbus, Ohio, is a constitutionally cor-
porated body charged with the primary responsibility of
administering public education in the public school sys-
tems of Ohio, including the Columbus Publlc School Dis-
trict and its total school community.

9. The defendant, Martin W. Essex, a Franklin
County resident, is Superintendent of Public Instruction
of the Department of Education of the State of Ohio, and
is Chief Administrative Officer for public education in
the State of Ohio.

10. The defendant, William J. Brown, Franklin
County resident and the Attorney General of the State of
Ohio, is responsible for enforcing the Laws and Constitu-
tion of the State of Ohio.

11. The defendant, James Rhodes, Governor of the
State of Ohio, is a Franklin County resident.

12. All defendants herein are used individually and
in their official capacities. Relief is also sought against
defendants’ agents, attorneys, assistants, successors, em-
ployees, and all persons acting in concert or cooperation
with them, or at their direction or under their control.

13. This is a proceeding for a preliminary and a per-
manent injunction enjoining the defendants from continu-
ing their policy, practice, custom and usage of constructing
and operating the public schools in Columbus, Ohio in
a manner which has the purpose and effect of perpetuating
racial and economic segregation in the public schools and
for such other relief as hereinafter more fully appears. The
State Board of Education and other defendants by their
actions and inactions have effected racial segregation and
discrimination in the operation of the Columbus public
schools in violation of the rights secured to plaintiffs by
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the Fourteenth Amendment to the Constitution of the
United States, and Article 1, Section 2 of the Constitution
of Chio.

14. The defendants and their predecessors acting
through sub-units of state governments have engaged in
acts, practices, customs and usages which have had the
natural, probable, foreseeable and actual effect of incor-
porating public and private residential racial segregation
and discrimination into the Columbus school system in
violation of the rights of plaintiffs in intervention under the
Thirteenth and Fourteenth Amendments to the Constitu-
tion of the United States.

15. Through its various instrumentalities, including
but not limited to zoning boards, planning commissions and
departments, licensing agencies, state-approved realtor
organizations, public housing and urban renewal authori-
ties, the defendants herein, and others, by various methods,
including but not limited to State laws or local ordinances
prescribing minimum lot sizes and the construction of
publicly-assisted housing facilities, the location of parks
and highways, and pursuant to a policy of racial discrimi-
nation, the State and other defendants have established a
pattern, practice, custom and usage of racial residential
segregation of blacks to prescribed residential areas in the
City of Columbus and have superimposed pupil assign-
ment, school construction and zoning with the natural
probable foreseeable and actual effect of requiring the
black and white plaintiffs in intervention to attend racially
segregated schools.

16. Through its various instrumentalities, but not lim-
ited to zoning boards, planning commissions and depart-
ments, licensing agencies, state-approved realtor orzaniza-
tions, public housing, urban renewal authorities and school
boards, the defendants herein, and others, have exploited
the plaintiffs through a situation created by governmental
and socio-economic forces tainted by racial residential
segregation with the effect of requiring the black and white
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plaintiffs in intervention to attend racially segregated
schools in the City of Columbus.

17. In the operation of the Columbus school system,
the defendants have seized upon and taken advantage of
the opportunity created by racial residential segregation
to contain the black plaintiffs in intervention to certain
racially segregated schools by their policies and practices
of drawing school attendance boundaries, pupil assignment
practices, school construction, additions and financing with
the result that the patterns created by racial residential
segregation have been re-enforced in such a manner as to
aggravate the existing racially discriminatory actions, both
public and private discriminatory policies, customs, prac-
tices and usages and have resulted in a dual public school
system in Columbus composed of predominately minority
group schools and predominately white schools.

18. The Columbus Board of Education and the State
defendants have conducted and had presented to them
numerous studies for the purpose of determining the best
method of eliminating the pattern of racial segregation in
the public schools in the Columbus area. They have failed
to act despite the knowledge that the effect of such in-
action would be greater segregation.

19. The Columbus Board of Education and the State
defendants have approved a pattern of school construction
within the perimeter of the City of Columbus which has
resulted in the establishment of school complexes having
an overwhelming white enrollment, which provides a
school house for white students to the exclusion of black
students and facilitates the maintenance of the pattern of
racial separation in the public schools of the City of Colum-
bus. At the same time, the Columbus Board of Education
and the State defendants have continued their policy of
school construction and additions which have resulted in
the containment of the black population to racially iden-
tifiable black schools. Said policies extend to the assign-
ment of principals, assistant principals and cadets in ac-
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cordance with the racial identifiability of the Columbus
public schools.

20. In at least two instances the State Board of Edu-
cation has acted to require consolidation of school districts
in Ohio to eliminate racial segregation between the dis-
tricts as well as to equalize educational resources available
to citizens of the consolidated districts. The State defend-
ants have a policy of merging and consolidating schools
and school districts to better educational opportunity for
school children. The State defendants acting through sub-
units of state government including the local defendants
and their predecessors and otherwise, have engaged in acts,
practices, customs and usages which have had the natural,
probable, foreseeable, and actual effect of incorporating
into school systems serving the Columbus area, the private
residential racial segregation and discrimination in viola-
tion of the rights of plaintiffs not to be segregated on the
basis of race in public schools or school districts.

21. The State defendants acting through their pred-
ecessors and otherwise have allocated and permitted to be
allocated educational resources in a manner that has had

the natural, probable, foreseeable and actual effects in the
Columbus area of:

(a) Discriminating in the provision of school facilities
and other educational resources on the basis of race
against children attending the public schools within
the city of Columbus;

(b) Establishing and maintaining the pattern of
racially separate schools and school systems in viola-
tion of the rights secured to plaintiffs and their class
under the Fourteenth Amendment to the United
States Constitution and the Constitution and Laws of
the State of Ohio.

22. The defendants’ present method of operating sep-
arate school attendance boundaries in the Columbus school
system with the discriminatory effects described herein is
not required for the fulfillment of any valid state educa-
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tional objective nor any compelling state interest which
could not be equally or better served by a different set of
boundaries which did not incorporate racial segregation.

23. Although educationally sound, feasible, and prac-
tical, alternative methods of school organizations are reas-
onably available to the defendants and the implementation
of such alternatives would fulfill the defendants’ educa-
tional objectives, the defendants have failed to select such
alternatives resulting in aggravating racial segregation and
inequitable allocation of educational resources.

24. Throughout the Columbus school system during
the 1974-75 school year, of 168 programs at all levels, there
are 16 Senior High Schools, 26 Junior High Schools and
124 Elementary Schools.

The total enrollment for the Columbus School System
is 98,016, of these there are 22,436 in Senior High School,
21,795 in Junior High School and 53,334 in the Elementary
School.

Senior High School

25. Within the Senior High School there are 22,436
students of which there are 7,539 (34% ) black and 14,824
non-black students, including 6 American Indians, 42 Asian
Americans and 25 Spanish surname students. Over half
(57%) or 4,317 of the total black senior high school popu-
lation of 7,359 are assigned to the 5 schools which have
60-99% black enrollment, while 80% or 12,111 of the total
non-black population is assigned to schools having 60-
99% non-black enrollment. There are 6 predominately
white schools having a total enrollment of 10,526 and of
this only 703 or 6% are black.

Junior High School

26. Within the Junior High School there are 26 school
programs. Of these, 5 are racially identifiable black (60-
99%), and 21 racially identifiable white schools (60-99%).

BATNR N
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Of the total black junior high school enrollment of 6,446,
48% or 3,100 of the students are assigned to the 5 racially
identifiable black schools.

Elementary School

27. Within the 124 elementary schools, there are 35
racially identifiable black and 89 racially identifiable white
schools. Twenty-five being 80-99% black; 10 being 50-
80% black; 11 being 25-50% black; 78 being 1-25% black.
Of the total elementary school population of 53,344, 30%
or 16,333 of the enrollment is black. Of this black popula-
tion, (78% or 12,841) attend the 35 schools which are
60-99% black. The remaining 41% (6,721) attend the 89
majority non-black schools.

28. On all three educational levels of the Columbus,
Ohio School System, approximately half of the total black
population is assigned to schools which are 60-99% black.
Fifty-five (55%) per cent in the senior high schools in 5
out of 16 schools; 48% of the junior high schools in 5 out
of 26 schools; and 78% of the elementary school in 35 out
of 124, in a school system with a total black enrollment
of 30%.

29. Of the total number of school programs, on all
levels, 81 of the 168 schools have 90% or more non-black
enrollment. Thirty-two (32) schools have an 80-99% black
enrollment in a school system with a total black enrollment
of 30%.

30. Until 1973, the Columbus Board of Education
segregated faculty members on the basis of race. In 1973,
a Consent Decree was arranged with the Ohio Civil Rights
Commission, after the case at bar was filed. The Consent
Decree fixed certain Constitutional requirements of faculty
desegregation. However, the defendants still segregate
principals, assistants, and cadets on the basis of race con-
sistent with job assignments in the respective racially segre-
gated schools. The effects of the racial identification of
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schools imposed by such purposeful faculty segregation
have not been dissipated.

31. The intervening plaintiffs allege that the defend-
ants herein acting under color of the laws of the State of
Ohio have pursued and are presently pursuing a policy,
custom, practice and usage of operating, managing and
controlling the Columbus public school system in a man-
ner that has the purpose and effect of perpetuating a
segregated public school system. Such racially discrim-
inatory policies and practices have included assigning
students, designing attendance zones for elementary,
junior, and senior high schools, establishing feeder pat-
terns to secondary schools, planning future public educa-
tional facilities, constructing new schools, and utilizing
and building upon the existing racially discriminatory
patterns in both public and private housing on the basis
of the race and color of the children who are eligible to
attend said schools.

32. The defendants have failed and refused to take
all necessary steps to correct the effects of their policies,
practices and customs and usages of racial discrimination
in the operation of public schools in the City of Columbus
in order to assure that such policies, customs, practices,
and usages, now and hereafter, conform to the require-
ments of the Thirteenth and Fourteenth Amendments to
the Constitution of the United States. The intervening
plaintiffs and all those similarly situated and affected on
whose behalf this action was brought, are suffering
irreparable injury and will continue to suffer an irreparable
injury by reason of the patterns and practices complained
of herein. The intervening plaintiffs have no plain, ade-
quate or complete remedy to redress the wrongs com-
plained of herein other than this action for preliminary
and injunctive relief. Any other remedy to which these
plaintiffs could be remitted would be attended by such
uncertainties as to deny substantial relief and would
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cause further irreparable injury. The aid of this Court is
sought in assuring the citizens of Columbus and in particu-
lar the black and economically deprived public school
children of the City of Columbus and the Columbus metro-
politan area, equal protection and due process of law
under the Fifth, Thirteenth and Fourteenth Amendments
of the United States Constitution,

WHEREFORE, THE INTERVENING PLAINTIFFS
RESPECTFULLY PRAY that upon the filing of the Com-
plaint, the Court grant a preliminary and permanent in-
junction:

(a) Requiring defendants, their agents and other per-
sons acting in concert with them to develop and im-
plement a “system wide” plan of desegregation which
will provide for the elimination of the pattern of racial
segregation in the Columbus public school system
at the beginning of the 1975-1976 school year.

(b) Restraining defendants from all further school
construction until such time as a constitutional plan
for the operation of the Columbus public schools has
been approved and new construction plans re-evalu-
ated as a part thereof.

(c) Requiring defendants to assign for the 1975-197€¢
school year, principals, faculty and other school per-
sonnel to each school in the system in accordance with
the ratio of white and black principals, faculty and
other school personnel throughout the system where
such ratio does not already exist.

(d) Order the State defendants to prepare and file
with the Court a plan for desegregation of the Co-
lumbus public schools.

() Advance this cause on the docket and order
speedy hearing of this action according to law and
upon such hearing, issue preliminary and permanent
decrees enjoining the defendants, their agents, at-
torneys and successors from continuing to utilize any
policies, customs, practices and usages described
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herein which have the purpose or effect of leaving
intact or establishing racially identifiable schools.

(f) Enter a decree enjoining the State defendants
as well as local defendants, their agents, attorneys
and successors from approvinz budgets, making avail-
able state and local funds, approving employment and
construction contracts, approving school sites, school
plans, school additions and approving policies, cur-
riculum and programs which either are designed to
or have the effect of maintaining, perpetuating or
supporting racial segregation and containment in the
Columbus public school system.

(g) Award intervening plaintiffs fees to their at
torneys for services rendered and to be rendered by
them in this cause and allow plaintiffs all out-of-
pocket expenses of this action and such other relief
as may appear to the Court to be equitable and just.

Respectfully submitted,

NATHANIEL JONES
General Counsel
N.A.A.CP.
1790 Broadway
New York, New York 10019
(212) 245-2100

Louis R. Lucas
Ratner, Sugarmon & Lucas
525 Commerce Title Building
Memphis, Tennessee 38103
(901) 525-8601

Joun A. DziamBa
746 Main Street
Williamantic, Connecticut 06226
(203) 423-8425
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CAROLINE A. WATTS
Trial Attorney
1423 East Main Street
Columbus, Ohio 43206
(614) 253-8233

IrwiN BArxkaN
50 West Broad Street
Columbus, Ohic 43215
(614) 221-4221

Of Counsel:
Cox & DiCckersoN

50 West Broad Street
Columbus, Ohio 43215

(614) 221-5373

[Certificate of Service Omitted in Printing]
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MEMORANDUM AND ORDER

[Filed March 10, 1975]
[Caption Omitted in Printing]

Applicants are before the Court with a motion to inter-
vene as party plaintiffs in this class action suit against the
Columbus School Board and various state and local offi-
cials for alleged discriminatory policies and practices in
the operation of the city’s public school system.

The applicants base their motion on two grounds.
First, they seek to intervene as of right pursuant to Rule
24(a)(2), Fed. R. Civ. P. This Rule provides that upon
timely application anyone shall be permitted to intervene

when the applicant claims an interest relating to the
property or transaction which is the subject of the
action and he is so situated that the disposition of the
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action may as a practical matter impair or impede his
ability to protect that interest, unless the applicant’s
interest is adequately represented by existing parties,

To intervene as of right, therefore, the application must
(1) be timely, (2) show an interest in the subject matter
of the action, (3) show that the disposition of the action
may as a practical matter impair or impede the applicant’s
ability to protect his interest, and, finally, (4) show that
the interest is not adequately represented by an existing
party.

The threshold question in any motion to intervene is
that of timeliness. In their respective memoranda filed in
opposition to this motion the original parties cite the fact
that this lawsuit was originally filed on June 21, 1973, some
twenty months ago. The amount of time which has elapsed
since the original complaint was filed, however, is not the
sole factor to be considered when determining the time-
liness of a motion to intervene. (See NAACP v. New York,
413 U.S. 345, 366 (1973) wherein the Supreme Court re-
iterated this idea and further stated that “timeliness is to
Ye determined from all the circumstances.”) Intervention
is proper where the substantial litigation of the issues has
not begun when the motion to intervene is filed. Under
such circumstances, intervention has even been allowed
several years after the commencement of suit. See 3B
Moore’s Federal Practice, | 24.13[1]. In the instant case
the Court has allowed the filing of two amended com-
plaints, the last of which was filed as recently as October
24, 1974. In such circumstances I do not feel that this
motion to intervene can be said to be untimely; no sub-
stantial litigation on the issue raised herein has in fact
occurred.

Plaintiffs herein purport to represent a class consisting
of all children who are or will be attending school within
the Columbus Public School District. Applicants for inter-
vention purport to represent all children who attend
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schools within the Columbus Public School District. Thus,
except for the different individually-named plaintiffs of
each, brth seek to represent the same class. Further, both
plaintii.s and applicants seek to protect similar if not iden-
tical interests. As a practical matter, therefore, disposition
of this case will affect the applicants™ ability to protect
their asserted interests.

Thus, the only determination remaining to be made
concerns the adequacy of the representation by plaintiffs’
counsel. As the rule set out above states, intervention shall
be allowed unless the applicants’ interests are adequately
represented by existing parties. Judge, now Justice, Black-
mun once said that inadequacy of representation could be
shown “by proof of collusion between the representative
and an opposing party, by the representative having or
representing an interest adverse to the intervenor, or by
the failure of the representative in the fulfillment of his
duty.” Stadin v. Union Electric Co., 309 F.2d 912, 919
" (8th Cir. 1962), cert. denied 373 U.S. 915 (1963). It is
argued herein that representation is adequate if there has
been no collusion between the class representative and the
opposing party or if the representative is not alleging an
interest adverse to the applicant or, finally, if the represen-
tative will not fail in the fulfillment of his duty to the class.
However, it is one thing to say that inadequacy of repre-
sentation has been shown by establishing one of these
circumstances; it is quite another to find representation
adequate unless one of these is present. In the instant
case the would-be intervenors claim that “the approaches
taken and issues raised, therefore, by the original plaintiffs
are different than the approaches and issues adopted by
the applicants for intervention.” In such a situation, they
contend the Court should be influenced “by the extent of
the applicant’s interest and in part by the contribution he
can make to the Court’s understanding of the case in light
of his knowledge and concern.” Support for this contention
is found in Trbovich v. United Mine Workers of America,
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404 U.S. 528 (1971). In Trbovich Mr. Justice Marshall,
speaking for the Court, noted:

The requirement of the Rule is satisfied if the appli-
cant shows that representation of his interest ‘may%e’
inadequate; and the burden of making that showing
should be treated as minimal. (Citation omitted.)

Trbovich, supra at 538.

Finally, this Court is mindful of, and is in agreement
with, the view expressed by some commentators that the
overall effect of the recent changes to Rules 23 and 24 is
to grant members of a Rule 23(b)(2) class, as we have
here, a more liberal right to intervene in the original class
action, See 3B Moore’s Federal Practice, | 23.90[2]. For
the above reasons I find that intervention as of right should
be granted these applicants.

Even assuming arguendo, however, that the applicants
may not intervene as of right, they have also moved for
permissive intervention pursuant to Rule 24(b)(2), Fed.
R. Civ. P, and I find that this motion should be granted.
Rule 24(b) (2) states that upon timely application anyone
may be permitted to intervene in an action

when an applicant’s claim or defense and the main
actior. lxave a question of law or fact in common.

A motion under this rule is directed to the sound dis-
cretion of the Court. In exercising this discretion the Court
is only required by the rule to consider whether the inter-
ventior. will unduly delay or prejudice the adjudication of
the rights of the original parties. There appears to be no
dispute among the various parties that the requisite ele-
ment of commonality of fact and law is present; the only
question is whether undue delay or prejudice will result.
Certainly it can be said that additional parties always re-
quire at least some additional time. But to find this deter-
minative is to do away with permissive intervention. In
the instant case I find no factor present which would lead
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to the conclusion that adjudication will be delayed or
prejudiced. This is not a case where the issues have begun
to be litigated in court or where the issues have already
been decided adversely to the applicants. Although the
Court presumes that discovery is ongoing at the present
time, applicants’ counsel, who appear to be highly skilled
in this area of the law, should have no problem familiar-
izing themselves with the progress of the case to date.
Because there would appear to be little likelihood of delay
and prejudice and because intervention in class actions
such as this should be liberally construed, see Hall v.
Warthon Bag Corporation, 251 F. Supp. 184 (M.D. Tenn.
1966), I find that applicants herein should be allowed
intervention in this matter.

For the reasons set forth above, the motion to inter-
vene is GRANTED.

It is so ORDERED.

Rosert M. Duncan, Judge
United States District Court

¢

ANSWER OF DEFENDANTS
COLUMBUS BOARD OF EDUCATION, TOM MOYER,
PAUL LANGDON, VIRGINIA PRENTICE, MARILYN

REDDEN, WATSON WALKER, DAVID HAMLAR,
MARIE CASTLEMAN, AND JOHN ELLIS,
SUPERINTENDENT OF THE COLUMBUS

PUBLIC SCHOOLS,
TO COMPLAINT IN INTERVENTION

[Filed April 1, 1975]
[Caption Omitted in Printing]
First Defense

1. Defendants admit that plaintiffs seek to bring this

action under 28 U.S.C. {{ 1331(a), 1343(3) and 1343(4),
and 42 US.C. (] 1981-1988, 2000(d). Defendants deny
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that plaintiffs have the right to bring an action under these
sections or that a claim is stated thereunder, and otherwise
deny the allegations contained in Paragraph 1 of the Com-
plaint in Intervention.

2. For want of knowledge, defendants deny the alle-
gations contained in Paragraph 2 of the Complaint in In-
tervention.

3. Defendants adinit that plaintiffs purport to bring
this action as a class action, but deny all other allegations
contained in Paragraph 3 of the Complaint in Intervention.

4. Defendants admit the allegations of Paragraph 4
of the Complaint in Intervention.

5. Defendants deny that Tom Moyer is presently an
elected member of the Columbus Board of Education, and
admit the remaining allegations contained in Paragraph
5 of the Complaint in Intervention.

6. Defendants admit the allegations contained in
Paragraph 6 of the Complaint in Intervention.

7. Defendants deny the allegations contained in
Paragraph 7 of the Complaint in Intervention.

8. Defendants admit that the powers and duties of
the defendants Ohio State Board of Education, Martin
Essex, Superintendent of Public Instruction of the Ohio
Department of Education, and William J. Brown, Attorney
General of the State of Ohio, are provided for by the laws
of the State of Ohio, but deny the other allegations of
Paragraphs 8, 9 and 10 of the Complaint in Intervention.

9. Defendants admit the allegations of Paragraph 11
of the Complaint in Intervention.

10. 'Defendants admit that the defendants are sued
individually and in their official capacities, deny that such
is proper, and deny all other allegations contained in Para-
graph 12 of the Complamt in Intervention,

11. Defendants admit that plaintiffs are seekmg pre-
liminary aiid permanent injunctive relief, but deny their

right to do so or that a claim has been made therefor and
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the other allegations of Paragraph 13 of the Complaint in
Intervention.

12. Defendants deny the allegations contained in
Paragraphs 14, 15, 16, 17, 18, 19, 20, 21, 22 and 23 of the
Complaint in Intervention.

13. Defendants admit that the figures alleged in
Paragraph 24 of the Complaint in Intervention are approx-
imately accurate and correct, but deny the exactness of
said allegations.

14. Defendants deny the allegations contained in
Paragraphs 25, 26, 27, 28, 29, 30, 31 and 32 of the Com-
plaint in Intervention.

15. Defendants deny each and every other allegation
of the Complaint in Intervention not herein expressly ad-
mitted to be true.

Second Defense

16. The Complaint in Intervention fails to state a
claim upon which relief can be granted against the de-
fendants and each of them.

Third Defense
17. The plaintiffs-intervenors are without standing
before the Court to maintain this action.

Fourth Defense

18. The defendants Tom Moyer, Paul Langdon, Vir-
ginia Prentice, Marilyn Redden, Watson Walker, David
Hamlar, Marie Castleman, and John Ellis, are not proper
parties in this action.

WaeREFORE, the defendants ask that the Complaint
in Intervention be dismissed at the cost of the plaintiffs-
intervenors.

[Subscription and Certificate of Service
Omitted in Printing]
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ORDER

[Filed April 9, 1975]
[Caption Omitted in Printing]

This matter came on before the Court on plaintiffs’
Motion that their Complaint be maintained as a class ac-
tion and the Court being fully advised in the premises finds
that no objections have been made to said Motion. The
Court further finds that the plaintiffs are representative of
the class which seeks relief herein, said class consisting
of all children attending public schools in the Columbus
Ohio School District together with their parents or guard-
ians. The Court also finds that there are questions of law
and fact common to the class and that the claims of the
pluintiffs will fairly and adequately protect the interests
of all the members of the class.

The Court further finds that this action is maintained
under Federal Rule of Civil Procedure 23, (1) and (2),
and that notice to other members of the class represented
by the plaintiff is therefore not mandatory; however, the
Court also finds that this action has been given widespread
publicity by the local news media during the period which
this suit has been pending.

Upon consideration the Court determines the Motion
of the plaintiffs to be meritorious and, the request that this
suit be maintained as a class action is hereby granted.

It is so ORDERED.

RoBert M. Duncan, Jupce
United States District Court
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Nos. 77-8315-16

United States Court of Appeals

FOR THE SIXTH CIRCUIT

GARY L. PENICK, et al,,
Plaintiffs-Appellees,

vs.

COLUMBUS BOARD OF
EDUCATION, et al,,

Defendants-Appellants. . ORDER
COLUMBUS BOARD OF [Filed June 29, 1977]
EDUCATION,

Intervenor-Appellee.

COLUMBUS EDUCATION
ASSOCIATION, '
Proposed Intervenor-Appellant.

Before: EDWARDS, CELEBREZZE and PECK,
Circuit Judges.

Defendants Columbus Board of Education, et al., and
Ohio State Board of Education, et al., petition this court
for leave to appeal under 38 U.S.C. §1292(b) (1970),
asserting that certain findings and orders of the United
States District Court entered in the above-styled cause
involve a controlling question of law as to which there is
a substantial difference of opinion and that an immediate
appeal may materially advance the ultimate termination
of litigation. The District Judge has sua sponte certified
his belief that such a controlling question of law exists.

In his opinion the District Judge entered the following
findings pertaining to the Columbus Board of Education:

~ From the evidence adduced at trial, the Court
has found earlier in this opinion that the Columbus
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Public Schools were openly and intentionally segre-

gated on the basis of race when Brown I was decided
in 1954, The Court has found that the Columbus i
Board of Education never actively set out to disman-

tle this dual system. The Court has found that until

legal action was initiated by the Columbus Area Civil

Rights Council, the Columbus Board did not assign

teachers and administrators to Columbus schools at

random, without regard for the racial composition of

the student enrollment at those schools. The Colum-

bus Board even in very recent times, has approved

optional attendance zones, discontiguous attendance

areas and boundary changes which have maintained

and enhanced racial imbalance in the Columbus Pub-

lic Schools. The Board, even in very recent times and

after promising to do otherwise, has abjured workable
suggestions for improving the racial balance of city

schools.

Viewed in the context of segregative optional
attendance zones, segregative faculty and administra-
tive hiring and assignments, and the other such
actions and decisions of the Columbus Board of Edu-
cation in recent and remote history, it is fair and
reasonable to draw an inference of segregative intent
from the Board’s actions and omissions discussed in
this opinion.

Concerning the Ohio State Board of Education and
its Superintendent, the District judge found:

The failure of these state defendants to act, with g
full knowledge of the results of such failure, provides
a factual basis for the inference that they intended
to accept the Columbus defendants’ acts, and thus
shared their intent to segregate in violation of a con-
stitutional duty to do otherwise.

The - District Court thereupon permanently enjoined
the defendants from “discriminating on the basis of race in
the operation of the Columbus Public Schools,” and di- ’
rected defendants to formulate plans for desegregation of »
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the Columbus Public Schools and enjoined new school
construction, absent prior approval of the court.

Leave to appeal from the findings which held de-
fendants responsible for unconstitutional segregation at
the Columbus Public Schools and ordered desegregation
thereof and orders of the District Court is hereby granted.
In the public interest, the case will be advanced for
hearing on this court'’s calendar as soon as briefing is
completed.

Entered by order of the Court
John P. Hehman, Clerk

By Grace KELLER
Grace Keller, Chief Deputy
¢
MOTION OF THE OHIO STATE BOARD OF
EDUCATION AND SUPERINTENDENT OF
PUBLIC INSTRUCTION FOR SUPPLEMENTAL
FINDINGS OF FACT.
[Filed July 11, 1977]
[Caption Omitted in Printing]

These state defendants respectfully request the Court
to supplement the findings of fact previously made in its
Memorandum and Order of March 8, 1977. The reason
for this motion is given in the accompanying brief.

Mark O’NELL

James L. McCRysTAL, JR.

WEsToN, HUrDp, FALLON, PAISLEY & HOwLEY

2500 Terminal Tower

Cleveland, Ohio 44113 (216/241-6602)
’ Attorneys for the Ohio State Board of
Education and Superintendent of Public
Instruction, Franklin B. Walter.
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Of Counsel:

TrHOMAS MICHAEL

ALEXANDER, EBINGER, HoLscHUH, FISHER v« MCALISTER
17 South High Street

Columbus, Ohio 43215 (614/221-6345)

BRIEF
On June 27, 1977 the Supreme Court announced its
decision in Dayton Board of Education v. Brinkman,
.. US. .. (1977). We will not attempt any detailed de-

. scription of that opinion or the procedural history which

preceded it since we are sure that the court is fully in-
formed. Suffice it to say that it provides important clari-
fication with respect to the remedies that may now be for-
mulated in school desegregation cases. Inasmuch as we are
now in the phase of the present case where a remedy for
Columbus must be developed, it is important that we pro-
ceed in accordance with the Supreme Court’s most re-
cently declared requirements. Writing for a unanimous
court Mr. Justice Rehnquist said:

The duty of both the District Court and Court of
Appeals in a case such as this, where mandatory seg-
regation by law of the races in the schools has long
since ceased, is to first determine whether there was
any action in the conduct of the business of the school
board which was intended to, and did in fact, dis-
criminate against minority pupils, teachers or staff.
Washington v. Davis, supra. All parties should be free
to introduce such additional testimony and other evi-
dence as the Disuict Court may deem appropriate.
If such violations are found, the District Court . . .
must determine how much incremental segregative
effect these violations had on the racial distribution
of the Dayton school population as presently consti-
tuted, when that distribution is compared to what it
would have been in the absence of such constitutional
violations. The remedy must be designed to redress
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that difference, and only if there has been a system-
wide impact may there be a systemwide remedy.

Slip opinion, 13-14.
The difficulty of this task was recognized explicitly:

We realize that this is a difficult task, and that it
is much easier for a reviewing court to fault ambigu-
ous phrases such as ‘cumulative violation’ than it is
for the finder of fact to make the complex factual de-
terminations in the first instance. Nonetheless, that is
what the Constitution and our cases call for, and that
is what must be done in this case.

Id., 14.

The state defendants respectfully request this Court
to supplement the findings of fact previously made in its
Memorandum and Order of March 8, 1977 in order to
define “how much incremental segregative effect [the de-
fendants’] violations had on the racial distribution of the
[Columbus] school population as presently constituted,
when that distribution is compared to what it would have
been in the absence of such constitutional violations.”
Dayton, supra.

The need for supplementary findings of fact stems
from this Court’s limited description of the present effects
of the violations which the Court found, together with the
absence of any finding comparing the present racial dis-
tribution of the student population with what it would
have been if such violations had not occurred. This dif-
ference is absolutely critical to the formulation of any
remedy for, “The remedy must be designed to redress that
difference. . . .” Dayton, supra.

Two days after Dayton was decided the Supreme
Court confirmed the critical importance of the language
noted above in School District of Omaha v. United States,
.. US. .. (June 29, 1977). The Court granted certiorari
and then vacated the decision of the Eighth Circuit Court

. .
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of Appeals which had affirmed the remedy order for Oma-
ha. In remanding that case for consideration in the light
of Village of Arlington Heights and Dayton, the Supreme
Court observed that neither the Court of Appeals nor the
District Court “addressed itself to the inquiry required by
our opinion in . . . Dayton . . . in which we said:

‘If such violations are found, the District Court in
the first instance, subject to review by the Court of
Appeals, must determine how much incremental seg-
regative effect these violations had on the racial dis-
tribution of the Dayton school population as presently
constituted, when that distribution is compared to
what it would have been in the absence of such con-
stitutional violations. The remedy must be designed
to redress that difference, and only if there has been
a system—w1de impact may there be a system-wide
remedy.” Slip op., 13-14.”

School District of Omaha, supra, 2.

The Supreme Court decided Milwaukee’s petition for
certiorari on the same basis in Brennan v. Armstrong,
.. US. .. (June 29, 1977). The District Court in Mil-
waukee had found the local defendants liable and had cer-
tified the case for interlocutory appeal, as this Court has
done. The Court of Appeals for the Seventh Circuit af-
firmed the District Court’s findings on liability. The school
board petitioned for certiorari. The Supreme Court grant-
ed it, vacated the judgment of the Court of Appeals and
remanded for consideration in the light of Village of Ar-
lington Heights and Dayton. Once again the Supreme
Court observed that neither lower court had “addressed
itself to the inquiry mandated by our opinion in . . . Day-
ton . . . in which we said:

‘If such violations are found, th 2 District Court

in the first instance, subject to review by the Court
of Appeals, must determine how much incremental
segregative effect these violations had on the racial
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distribution of the Dayton sciool population as pres-
ently constituted, when that distribution is compared
to what it would have been in the absence of such
constitutional violations. The remedy must be de-
signed to redress that difference, and only if there has
been a system-wide impact may there be a system-
wide remedy.” Slip op., at 13-14.”

Brennan v. Armstrong, supra, 1.

The findings of fact in this Court's Memorandum and
Order of March 8, 1977 do not address the inquiry man-
dated by Dayton, Omaha and Brennan v. Armstrong.
Those findings are therefor= insufficient to permit the for-
mulation of an appropriate remedy. We respectfully sug-
gest that a remedy cannot be fashioned in accordance with
current constitutional requirements until this Court first
defines the incremental segregative effects which the vio-
lations had on the racial distribution of the Columbus
school population as presently constituted, comparing that
distribution to what it would have been had such con-
stitutional violations not occurred.

[Subscription and Certificate of Service
Omitted in Printing.]

L 4

MOTION OF COLUMBUS BOARD OF EDUCATION
AND DR. JOSEPH L. DAVIS, INTERIM SUPERIN-
TENDENT OF COLUMBUS PUBLIC SCHOOLS,
FOR DETERMINATION OF INCREMENTAL
SEGREGATIVE EFFECTS

[Filed July 11, 1977]
[Caption Omitted in Printing]

Defendants Columbus Board of Education and Dr.
Joseph L. Davis, Interim Superintendent of Columbus
Public Schools, respectfully move the Court to determine
how much incremental segregative effect the constitutional




I\

‘
i

68

violations found in its March 8, 1977 Opinion and Order
had on the racial distribution of the Columbus school popu-
lation as presently constituted in each elementary, junior
und senior high scLool, when that distribution is compared
to what the racial composition ¢. the Columbus school
population would have been in the absence of such con-
stitutional violations in each elementary, junior and senior
high school in the system.

MEMORANDUM IN SUPPORT

On June 27, 1977 the Supreme Court announced its
decision in Dayton Board of Education v. Brinkman, —
U.S. — (1977). The Court vacated a Sixth Circuit Court
of Appeals decision which had upheld a remedy plan
requiring that the racial distribution of each school be
brought within 15% of the 48%-52% black-white popula-
tion ratio of the Dayton schools.

Mr. Justice Rehnquist, writing for a unanimous Court,
set forth the following duties of lower courts in school
desegregation cases:

“The duty of both the District Court and the Court of
Appeals in a case such as this, where mandatory segre-
gation by law of the races in the schools has long
since ceased, is to first determine whether there was
any action in the conduct of the business of the school
board which was intended to, and did in fact, discrir-
inate against minority pupils, teachers or staff. Wash-
ington v. Davis, supra. All parties should be free to
introduce such additional testimony and other evi-
dence as the District Court may deem appropriate. If
such violations are found, the District Court in the
first instance, subject to the review by the Court of
Appeals, must determine how much incremental segre-
gative effect these violations had on the racial distribu-
tion of the Dayton school population as present'y
constituted, when that distribution is compared to
what it would have been in the absence of such con-
stitutional violations. The remedy must be designed
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to redress that difference, and only if there has been
a systemwide impact may there be a systemwide rem-
edy. Keyes, supra, at 213.”

Dayton Board of Education v. Brinkman, Slip Opinion
at 12-14.

The Columbus defendants respectfully submit that
Dayton requires the Court to determine the “incremental
segregative effect” of the constitutional violations identified
in its March 8, 1977 Opinion and Order before any remedy
can be required. The Dayton case also instructs the Court
on the method of determining such effect. The Court must
compare the racial distribution of the Columbus school
population as presently constituted to what the racial dis-
tribution would have been in the absence of the constitu-
tional violations found. It is the difference yielded from
that comparison that must be remedied. Dayton, — U.S.
—, Slip Opinion at 13-14.

The applicability of Dayton to other school desegre-
gation cases was illustrated in two Supreme Court an-
nouncements on June 29, 1977. In both cases, the Supreme
Court vacated lower court judgments and remanded for
reconsideration in light of Dayton.

In School District of Omaha v. United States, — U.S.
—(Slip Opinion June 29, 1977), the district court had
originally found in favor of the school system and had
dismissed the complaint. 389 F. Supp. 293 (D. Neb. 1974).
On appeal, the Eighth Circuit reversed, held that the segre-
gation in the Omaha schools must be eliminated “root and
branch,” and remanded with directions and guidelines for
development of a system-wide remedy. 521 F.2d 530 (8th
Cir, 1975). In particular, the Court of Appeals found:

“We conclude that, in five decision-making areas, the
appellants produced substantial evidence that the de-
fendants’ actions and inactions in the face of tendered
choices had the natural, probable and fcreseeable con-
sequence of creating and maintaining segregation.
The five areas include faculty assignment, student
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transfers, optional attendance zones, school construc-
tion, and the deterioration of Tech High, The proof
in each area was sufficient in and of itself to trigger
the presumption of segregative intent. We also con-
clude that the defendants failed to carry their burden
of establishing that segregative intent was not among
the factors which motivated their actions. Accord-
ingly, we hold that the segregation in the Omaha
public schools violates the Constitution and must be
‘eliminated root and branch.” Green v. School Board
of New Kent County, 391 U.S. 430, 88 S.Ct. 1689, 20
L.Ed.2d 716 (1968).” [Footnote omitted.]

Unsite:;l States v. School District of Omaha, 521 F.2d
at 537.

The Supreme Court denied certiorari. 423 U.S. 946 (1975).

On remand, the district court ordered a comprehen-
sive, system-wide student integration plan in accordance
with the Eighth Circuit’s express guidelines. 418 F. Supp.
22 (D. Neb. 1976). The plan was affirmed by the Court
of Appeals. 541 F.2d 708 (8th Cir. 1976). The Supreme
Court’s June 29 decision vacated the Eighth Circuit’s deci-
sion affirming the system-wide remedy because neither the
Court nor the district court had addressed the “inquiry
required by our opinion” in Dayton. The Supreme Court
said:

“Neither the Court of Appeals nor the District
Court, in addressing themselves to the remedial plan
mandated by the earlier decision of the Court of
Appeals, addressed itself to the inquiry required by
our opinion in No. 76-539, Dayton Board of Education
v. Brinkman, in which we sdid:

If such violations are found, the District Court
in the first instance, subject to review by the
Court of Appeals, must determine how much
incremental segregative effect these violations
had on the racial distribution of the Dayton
school population as presently constituted, when
that distribution is compared to what it would
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have been in the absence of such constitutional
violations. The remedy must be designed to re-
dress that difference, and only if there has been
a system-wide impact may there be a system-wide
remedy.” Slip Cp. at 13-14.

“The petition for certiorari is accordingly granted,
and the judgment of the Court of Appeals is vacated
and remanded for reconsideration in the light of
Village of Arlington Heights, and Dayton, supra.”

School District of Omaha, Slip Opinion at p. 2.

Thus, the system-wide remedy order in Omaha was va-
cated pending the determination of the “incremental seg-
regative effect” of the specific constitutional violations
found. The court of appeals’ broad declarations that a sys-
tem-wide remedy was required were not sufficient absent
the more specific determinations required by Dayton.

Also on June 29, 1977, the Supreme Court applied the
Dayton case to the Milwaukee school desegregation litiga-
tion. Brennan v. Armstrong, ... U.S. .. (Slip Opinion,
June 29, 1977). As in Omaha, the Supreme Court vacated
the judgment of the Court of Appeals for reconsideration
in light of Village of Arlington Heights and Dayton.

In the Milwaukee case, the district court originally
found intentionally caused segregation in the Milwaukee
system. Amos v. Board of Directors of City of Milwaukee,
408 F. Supp. 765 (E.D. Wis. 1976):

“The Court concludes that the defendants have know-
ingly carried out a systematic program of segregation
affecting all of the city’s students, teachers, and
school facilities, and have intentionally brought
about and maintained a dual school system. The
Court therefore holds that the entire Milwaukee pub-
lic school system is unconstitutionally segregated.”

Amos, supra, 408 F. Supp. at 821.
The Seventh Circuit affirmed the lower court’s finding,

Armstrong v. Brennan, 539 F.2d 625 (7th Cir, 1976), and
the school board sought a writ of certiorari on December
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14, 1976. 45 US.L.W. 3477. On March 17, 1977, the
district court ordered implementation of a system-wide
plan of desegregation. Armstrong v. OConnell, 427 F.
Supp. 1877 (E.D. Wis. 1977).

The June 29, 1977 decision of the Supreme Court,
va .ating the Seventh Circuit’s decision, said:

“Neither the District Court in ordering development
of a remedial plan, nor the Court of Appeals in affirm-
ing, addressed itself to the inquiry mandated by our
opinion in No. 76-539, Dayton Board of Education v.
Brinkman, in which we said:

If such violations are found, the District Court
in the first instance, subject to review by the
Court of Appeals, must determine how much
incremental segregative effect these violations
had on the racial distribution of the Dayton
school population as presently constituted, when
that distribution is compared to what it would
have been in the absence of such constitutional
violations. The remedy must be designed to re-
dress that difference, and only if there has been
a system-wide impact may there be a system-
wide .=medy.” Slip op., at 13-14.

“The petition for certiorari is accordingly granted,
and the judgment of the Court of Appeals is vacated
and remanded for reconsideration in the light of the
Village of Arlington Heights v. Metropolitan Develop-
ment Corp., ... U.S. ... (1977), and Dayton,”

Brennan v. Armstrong, Slip Opinion at pp. 1-2.

Thus, notwithstanding the lower courts’ general pro-
nouncements that the violation or liability in the Mil-
waukee case was system-wide, the Supreme Court’s remand
required the lower courts to address and to make the
specific determination of incremental segregative effect
as defined in Dayton.

We respectfully submit that this Court is also required
to address itself to the “inquiry mandated” by the Supreme
Court’s Dayton opinion. As in Dayton, Omaha, and Bren-
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nan, this Court must “determine how much incremental
segregative effect these violations had on the racial distri-
bution of the [Columbus] school population as presently
constituted, when that distribution is compared to what
it would have been in the absence of such constitutional
violations.” Dayton, Slip Opinion at 13-14. As made clear
in Brennan, the required inquiry should be made when the
court first orders development of a remedial plan. Only in
that manner will the Court and the litigants know what
type of “remedy must be designed to redress that differ-
ence.” Dayton, Slip Opinion at 14.

The Court's March 8, 1977 Opinion and Order, like
the decisions in Omaha and Brennan, finds certain consti-
tutional violations and holds that the liability is system-
wide. 429 F. Supp. 266. In its Memorandum and Order of
July 7, 1977, the Court said that it would not “order
implementation of a plan which fails to take into account
the systemwide nature of the liability of the defendants.”
In view of the recent decisions of the Supreme Counrt,
however, the Court is required to do more: to determine
the difference between the present racial distribution in
the Columbus public schools as compared to what it would
have been in the absence of such constitutional violations.
It is only that difference, the incremental segregative ef-
fect, that must be remedied under constitutional principles.

Because of the mandatory considerations now required
by Dayton, Omaha and Brennan, the findings of fact con-
tained in the March 8, 1977 Opinion and Order are insuffi-
cient to permit the formulation of an appropriate remedy.
It is respectfully submitted that a remedy cannot be fash-
ioned in accordance with current constitutional require-
ments until the Court first defines the contemporary effects
of the constitutional violations described in the March 8
Opinion and Order.

[Subscription and Certificate of Service Omitted

in Printing]
¢
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ORDER
[Filed August 30, 1977]
[Caption Omitted in Printing]

This matter is before the Court upon the August 17,
1977, report concerning Phase I preparatory efforts which
the Columbus defendants have submitted pursuant o the
Court’s July 29, 1977, order. The intervening defendants
have filed objections to the report; plaintiffs have not.

The Court finds that the August 17, 1977, Phase I
report should be approved as submitted, with the under-
standing that modifications of the Phase I plan may be in
order for good cause shown once details of the remainder
of the desegregation plan become known.

It is accordingly ORDERED that the August 17,1977,
Phase I report of the Columbus defendants is approved
for implementation.

RoBerT M. Duncan, Judge
United States District Court

¢

COLUMBUS BOARD OF EDUCATION’S
RESPONSE TO THE COURT’S
JULY 29, 1977 ORDER

[Filed August 31, 1977, Amended September 26, 1977]
[Caption Omitted in Printing]

Pursuant to this Cowrt’s July 29 1977 Order, the
Columbus Board of Education hereby submits the follow-
ing, all of which are attached hereto:

(i) a new pupil reassignment plan prepared ac-
cording to the guidelines set by the Court in its Order
and entitled The Columbus City School District
Response to a July 29, 1977 Federal District Court
Pupil Desegregation Order;

e
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(ii) a transportation report entitled Analysis of
Transportation Requirements and Alternatives for
Systemwide Desegregation of Columbus Schools, pre-
pared for the Board by Simpson & Curtin, Transpor-
tation Engineers, August, 1977;

[Omitted in Printing]

(iii) Resolution in Response to July 29, 1977
Court Order to Produce Pupil Reassignment Plan and
to Report on Transportation, which was adopted by
the Columbus Board of Education on August 30,
1977; and

[Omitted in Printing]

(iv) Resolution in Response to July 29, 1977

Court Order to Indicate Which Transportation Method

the Board of Education Proposes to Use to Implement

Student Reassignment Plan, which was adopted by

the Columbus Board of Education on August 30, 1977.

[Omitted in Printing]

Pursuant to the first resolution referenced above,
counsel, on behalf of the Board of Education, hereby
notifies and informs the Court that nothing contained in
any submission by the Columbus Board of Education is
intended to disqualify the school system from eligibility
for any federal or state funds, including Emergency School
Aid Act Funds, and requests that the Court, in any future
remedy orders issued in this case, not include any pro-
visions therein that would disqualify the Columbus School
system from eligibility for any such funds.

- Pursuant to the second resolution referenced above,
counsel, on behalf of the Board of Education, hereby noti-
fies the Court that the Columbus Board of Education
recommends against the purchase of second-hand or used
school buses and transportation equipment because of
safety, financial and administrative considerations, and
further recommends agaiust implementation of the pupil
reassignment plan until such time as adequate new school
buses can be obtained, thus assuring safe and reliable
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school transportation for the students required to be trans-

ported.

In submitting new pupil reassignment plan and trans-
portation report pursuant to the Court’s July 29 Order,
the Columbus Board of Education does not waive, and
indeed specifically reserves, all of its rights to continue the
prior initiated appeals of the Court’s March 8, 1977 Opinion
and Order and March 9, 1977 Judgment and the Court’s
July 29, 1977 Order and to take an appeal from any future
orders of the Court if the Board should so elect at the
appropriate time.

[Subscription and Certificate of Service
Omitted in Printing]

¢

The Columbus City School District

Response To A July 29, 1977
Federal District Court Pupil
Desegregation Order
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I. DESEGREGATION REMEDY PLAN
A. The Pupil Assignment Component
1. Preface

The pupil assignment plan described herein was de-
veloped to comply with the July 29, 1977 Order of the
United States Federal District Court. The plan desegre-
gates the entire Columbus City School District by elimi-
nating the racial identifiability of schools. The definition
of a racially identifiable school follows the criterion
applied throughout the July 29th Court Order — that is,
any school in which the black pupil population falls out-
side a range of 32%+15%.

2. Considerations for Pupil Assignment

In developing the pupil assignment component of the
remedy plan, considerations which gave direction to
planning included:

Approach (Goal, Techniques). Eliminate racially iden-
tifiable schools. Use techniques such as boundary
changes, grade level reorganizations, pairings and
pairings and clusterings, and the vacating of schools.

Approach (Equitability). Distribute the burdens of
deselgregating equitably among black and non-black
pupils.

Process (Racially Non-Identifiable Schools). Involve
racially non-identifiable schools when it contributes
to the elimination of racially identifiable schools.

Process (Non-Contiguous Attendance Areas). Assign
no more than one non-contiguous attendance area to
a junior or senior high school attendance area.

Process (Building Blocks). Use elementary school at-
tendance areas as the major building blocks in de-

veloping the pupil assignment component of the
remedy plan.
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Process (Building Location). Locate all buildings
within the attendance areas they serve.

Definition (Racially Identifiable School). Consider
schools racially unidentifiable if they are * 15% of
the city-wide black average.

Enrollment Figures. Use the pupil population figures
from the October 1, 197&@ HEW Report adjusted to
reflect residential school enrollment. Assume that pu-
pil enrollments in terms of numbers and racial com-
position at the time of implementation will approxi-
mate the October 1, 1976 adjusted HEW Report.

Feeder Patterns. Maintain feeder patterns where pos-
sible from elementary to junior and junior to senior

high school.

Grade Organization. Maintain an elementary (1-6),
junior high (7-9), and senior high (10-12) organiza-
tion where possible. Establish primary centers (1-3,
1-4) and intermediate centers (4-6, 5-6) when neces-
sary.

Grade Organization (Combination Schools). Eliminate
combination schools: elementary-junior high schools,
junior-senior high schools. ‘

Grade Organization (Primary Level). Include at least
three (3) primary grades in a primary center. Avoid
one and/or two grade primary centers.

Grade Organization (Schools Attended). Have a pupil
assigned to as few schools as possible in grades 1-12.
Avoid more than two schools f[())r the elementary years
(Grades 1-¢).

Transportation (Minimal). Reassign pupils in ways
that result in minimal distance traveled and time re-
quired for transportation.

Transportation. Provide transportation when —
+ Pupil resides more than 2 miles from assigned
school and desires transportation.
« Severe safety hazards exist.
Reimburse pupils when transportation cannot be real-
istically provided yet the pupil is eligible.
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Finance. General fund monies are at a critical low.
Make prudent use of all funds including those related
to desegregation.

Finance (Efficient Operation). Operate school at ca-
pacity or slightly above it to encourage the vacating
of unneeded schools (low capacity and small enroll-
ments) and the efficient use of staff in the remaining
schools.

3. Vacated Buildings

In the development of the pupil assignment plan,

several buildings were vacated. Factors considered in
vacating these buildings included:

Building Capacity — when a building has a capacity
of less than 400 pupils.

Declining Enrollment — when a school drops substan-
tially below rated capacity.

Building Age/ Nature — When a building reaches the
point that the costs of maintenance/remodeling are
excessively high and/or the internal organization of
the rooms does not accommodate the instructional
program.

Maintenance Costs — when a building cannot be op-
erated economically, due to heating plant or main-
tenance costs.

Environmentai, Changes — when a building location
becomes inaccessible, undesirable, hazardous, etc.,
due to urban deterioration, urban development/re-
newal, alterations of traffic patterns, etc.

Alternate Use — when a building location or physical
design provide good prospects for an alternative
school, sale or conversion to another use.

Organizational Considerations — when a building in-
cludes more than one organizational unit (elementary-
junior or junior-senior) and can be reduced to one
organizational unit.
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Desegregation Potential — when the vacating of a
building and subsequent consolidation/redistricting/
clustering can improve racial balance.

Table 1 contains a listing of vacated buildings and
their intended disposition under the auspices of the
Remedy Plan.

4. Pupil Assignment: Elementary School Groupings

The pages following Table 1 contain charts reflecting
Desegregation Remedy Plan statistics for each elementary
school or school cluster.

Each chart contains the names of the schools in-
volved in the cluster and the designated grade level or-
ganization of the building. Vacated schools are identified.
The projected enrollment of the school is then listed in
terms of the number of black pupils, the number of non-
black pupils, the percent of the total enrollment that is
black, kindergarten enrollment and total enrollment. The
school enrollment capacity follows these projections.

The next section of each chart portrays projected pu-
pil transportation in terms of the number of pupils to be
transported. The transportation projections are presented
for black and non-black pupils, and in terms of the total
number of pupils transported.

The last chart in this sequence presents the overall
totals for the elementary school aspect of the Desegrega-
tion Remedy Plan.
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TABLE I

VACATED BUILDINGS AND BUILDING

School

Elementary

ALUM CREST
BARNETT
BELLOWS
COURTRIGHT
CRESTVIEW
DOUGLAS
EAKIN
GETTYSBURG
GLENMONT
HEIMANDALE
HOMEDALE
INDIANOLA
JAMES ROAD
LEXINGTON
LINDEN PARK
MARBURN
MILO
NORTHRIDGE
OAKLAND PARK
PARSONS
SHEPARD
STEWART
VALLEYVIEW
WALFORD
WAYNE
WILLIS PARK

Elementary Total

DISPOSITION

Racial Identity: % Black, Oct. 1976

(47.1-100%) (17.0-47.0%) (0.0-16.9%)
Black  Unidentifiable Non-Black

X
X
X
X
X
X
X
X
X .
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
5 5 16

Disposition

Junior High Occupancy
Alternative L.EM.

Alternative: Informal

Alternative: 1.G.E.

Alternative: Traditional

Alternative: Traditional

i
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TABLE 1

VACATED BUILDINGS AND BUILDING

School
Junior High

BEECHCROFT
FRANKLIN

- ~INDEPENDENCE

McGUFFEY
ROOSEVELT

Junior High Total
Senior High
NORTH
MOHAWK

Senior High Total
All School Total

DISPOSITION (Continued)
Racial Identity: % Black, Oct. 1976

(47.1-100%) (17.0-47.0%) (0.0-16.9%)
Black  Unidentifiable Non-Black

MIN

oo”n—clk'

>

-

| o]

X

M tol »

B[ |

Disposition

Senior High Occupancy
Alternative: Success
Impact
Senior High Occupancy
Elementary Occupancy
Junior High Occupancy
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5. Pupil Assignment: Junior High School

The following pages contain charts reflecting the
Desegregation Remedy Plan statistics for junior high
schools.

Each chart contains the name of the junior high
school and the names of the elementary schools which
will comprise the junior high feeder area. This latter group-
ing of schools also includes the percent of the elementary
school population involved in the designated junior high
school feeder area when that percentage is less than 100
percent.

Following this identifying information the projected
enrollments of the feeder schools and the designated
junior high are presented. These projections are portrayed
in terms of the number of black pupils, the number of
non-black pupils, percent of the toial enrollment that is
black, and the total enrollment. The enrolime 4t capacity
of the designated junior high is then presented.

The next section of each chart portrays projected
pupil transportation data for each elementary school in-
volved in the designated junior high school feeder pat-
tern. The total for the designated junior high feeder area
is also presented. These pupil transportation projections
are presented in terms of pupils to be transported, Projec-
tions are further detailed in each general case for black
and non-black pupils, and in terms of the total number of
pupils transported.

The last chart in this sequence presents the overall
totals associated for the junior high school aspect of the
Desegregation Remedy Plan.
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6. Pupil Assignment: Senior High School

The following pages contain charts reflecting the De-
segregation Remedy Plan statistics for the senior high
schools.

Each chart contains the name of the senior high
school and the names of the elementary schools which will
comprise the senior high feeder area. This latter grouping
of schools also includes the percent of the elementary
school population involved in the designated senior high
school feeder area when that percentage is less than 100
percent.

Following this identifying information the projected
enrollments of the feeder schools and the designated senior
high are presented. These projections are portrayed in
terms of the number of black pupils, the number of non-
black pupils, the percent of the enrollment that is black,
and total enrollment. The enrollment capacity of the desig-
nated senior high is then presented.

The next section of each chart portrays projected pu-
pil transportation data for each elementary school involved
in the designated senior high school feeder pattern. The
total for the designated senior high feeder area is also pre-
sented. These pupil transportation projections are pre-
sented in terms of pupils to be transported. Projections are
further detailed in each general case for black and non-
black pupils, and in terms of the total number of pupils
transported.

The last chart in this sequence presents the overall
totals for the senior high school aspect of the Desegrega-
tion Remedy Plan.
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7. Pupil Assignment: All Schools

The following pages contain charts reflecting the
school attendance area projections for grades K-12. These
projections are portrayed for each elementary schoc! that
was open or under construction during the 1976-77 school
year.

The name of the elementary school is first presented
followed by its Remedy Plan grade level organization. The
elementary school designated for kindergarten attendance
under the Desegregation Remedy Plan is then presented.
This is followed by the elementary school designated for
primary grade attendance and intermediate grade atten-
dance. In these last two cases, if the attendance is less than
K-6, the grade levels are designated.

The schenls designated for elementary school atten-
dance are followed by the schools designated for junior
high and senior high attendance in the Desegregation
Remedy Plan.

Throughout all charts, if a former elementary atten-
dance area is to be divided among more than one school by
the Desegregation Remedy Plan, it is so indicated.
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8. Career Center Programs

The Columbus City School District proposes to con-
tinue the program of vocational education through career
centers. Existing procedures for enrollment in the various
program offerings based on pupil interest, counselor assess-
ment, program capacity, and racial balance will be
observed.

9. Alternative School Programs

The Columbus City School District proposes to con-
tinue to offer alternative school programs, but only on a
racially balanced basis.

Existing alternative school programs will be given
first priority for opening. New alternative school programs
will be considered as financial resources are available and
as parent and pupil interest justify.

10. Columbus Plan Pupil Participation

All Columbus Plan transfers at a given grade level,
except for those discussed above under “Career Center
Programs” and “Alternative School Programs,” will be
terminated when that grade level is involved in implemen-
tation of the pupil assignment component of the Desegre-
gation Remedy Plan. These pupils will report to their
newly assigned school as specified herein.

B. Exceptions to Pupil Assignment

The Columbus City School District proposes that all
pupils enrolled in the school district be involved in the
Desegregation Remedy Plan with the following exceptions:

1. Kindergarten

Only pupils in grades 1-12 will be included. Kinder-
garten will be excluded.
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2. Graduating Seniors

All pupils enrolled in the 12th grade at the beginning
of the 1278-79 school year will be permitted to graduate
from the high school in which they were enrolled in the
1977-78 school year, provided the school remains open as
a senior high school for the 1978-79 school year. If the
school is closed, seniors will be reassigned to the senior
high school designated by the Desegiogation Remedy Plan,

This exception will be in effect only for the 1978-79
school year.

3. Special Education Program Enrollees

Students enrolled in classes for the educable mentally
retarded and for the learning and behavior disordered; as
well as the low incidence handicapped — *he blind and
partially sighted, the deaf and hard of hearing, the ortho-
pedically and multiply handicapped, and the severe
behavior disorder cases — will not be part of the general
Desegregation Remedy Plan,

Classes for the educable mentally retarded and learn-
ing behavior disordered pupils will be placed such that
the resulting program enrollment will be racially desegre-
gated.

Specialized physical facilities — and in three instances,
specialized school buildings — will continue to be provided
for the low incidence handicapped.

Tutoring services will continue to be provided for
eligible pupils up to the limit of the school district’s
financial capacity.

4. Gifted and Talented

Pupils selected for the Gifted and Talented Program
will not be included in the remedy plan. Pupil selection
will occur so that the program will be racially balanced.

R A T A A
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C. Pupil Transportation

The Columbus City School District proposes the fol-
lowing transportation system for the Desegregation Rem-
edy Plan. Specifics are presented regarding the existing
bus fleet, its use during the 1976-77 school year, and its
anticipated uses in September, 1977, in January, 1978,
and September, 1978. Specifics concerning additional bus
fleet requirements due to involuntary pupil assignment in
January, 1978 and September, 1978 are also presented.
Finally, the specifics associated with pupil time in transit
and distances to be traveled are presented.

1. The 1976-77 School Year Transportation System

End-of-year accounting indicates that during the
1976-77 school year the Columbus City School District
transported 17,528 pupils using 222 board-owned vehicles,
28 contract carriers, taxi-service, and direct parent pay-
ments in lieu of school bus service.

The type and number of buses in the board-owned
fleet were as follows:

Type of Bus Number of Buses
66-Passenger 129
36-Passenger 39

16-21-Passenger 45
Wheelchair Lift Vans 9
TOTAL 222

All twenty-eight contract carriers were 66-passenger buses.

End-of-year accounting indicated the following trans-
portation data for each pupil group transported.
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Pupil Group Numberof  Bus
Transported Pupils Loads Equipment Used

Non-Public Pup’i- 2,333 59 55 sixty-six passenger
buses and 4 vans

Secondary 2,549 69 51 sixty-six passenger
Columbus Plan buses
Pupils
Elementary 1,028 43 38vans
Columbus Plan 5 sixty-six passenger
Pupils buses
Special Education 445 37 9 wheelchair lift van
Pupils 28 vans

1,437 - Taxi-service
Residential 9,155 170 89 sixty-six passenger
Population buses

In addition to the above, the Columbus City School
District transported 581 pupils under agreements with
parents which provided reimbursement payments in lieu
of school bus service.

The Columbus City School District maintained a
spare bus fleet of 12 sixty-six passenger buses and 14 vans.

This transportation system costs the Columbus City
School District an estimated $3,150,700.00 to operate.

2. The 1977-78 School Year: September, 1977
Transportation System

The Columbus City School District has anticipated
the following transportation system without the impact of
school desegregation for the 1977-78 school year,

The 1977-78 bus fleet is constituted as previously
indicated at 222 units. The number of contract carrier
buses has risen to 30 sixty-six passenger buses.

The Columbus City School District plans to employ
board-owned buses, contract carriers, taxi-service, and
parental reimbursement payments in lieu of school bus
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service to transport an estimated 18,313 pupils in the
following fashion. Specifis are presented for each pupil
group to be transported.

Pupil Group
Transported

Number of
Papils

Non-Public Pupils 2,333

Secondary
Columbus Plan
Pupils

Elementary
Columbus Plan
Pupils

Special Education
Pupils

Residential
Population

3,280
1,100

450

1,580

8,990

Bus
Loads

59

99

43

37

191

Equipment to be Used

55 sixty-six
passenger buses
4 vans

69 sixty-six
passenger buses

5 sixty-six
passenger buses
38 vans

9 wheelchair
lift vans
28 vans

Taxi-service

112 sixty-six
passenger buses

In addition to the above, the Columbus City School
District anticipates transporting 580 pupils under agree-
ments with parents to provide reimbursement payments in

lieu of school bus service.

The Columbus City School District plans to maintain
a spare bus fleet of 14 vans and only four of the needed

13 sixty-six passenger buses.

. This transportation system is estimated to cost the
Columbus City School District $3,927,407.00.
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3. Desegregation Transportation Planning
Considerations

As stated in the July 29, 1977 Federal District Court
Order, The Columbus City School District is to implement
the elementary school component of a pupil desegregation
plan when schools reopen after January 1, 1978. The
anticipated 1977-78 school year transportation system,
described previously will reed to be modified to accom-
modate the Desegregation Remedy Plan.

The following considerations were used in modifying
the September, 1977 school year transportation system,

and in formulating the 1978-79 school year transportation
system.

Transportation Policy -- Continue the current Board
policy of providing transportation to students living
more than two miles from their assigned school who
are in grades K-9. Expand the Board policy on trans-
portation to include the transportation of pupils in
grades 10-12 living more than two miles from their
assigned school when the high school component of
the remedy plan is implemented.

Factors for Estimating Transportation — Base esti-
mates of pupil transportation on the Board policy as
noted above, include considerations of adverse safety
conditions and the need for a pupil to walk past a

school of appropriate grade assignment to reach the
assigned school.

Distance — Measure distance on a school site to'school
site straight line basis. When it appears walking
distance could exceed two miles, an estimate of the
distance of the walking route will be applied in

determining the estimate of students eligible for
transportation,

Travel Time — Estimate travel time on a school site
to school site basis in multiples of five minutes for
each straight line mile. Note special traffic situations
(congestion; freeways. bridges, etc.) and- adjust times

accord'ingly.' LTl
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Loading — Use a loading factor of 66 pupils per
elementary bus, 60 pupils per junior high bus and
55 per senior high bus.

Loads Needed — Calculate loads as indicated above.
Use elementary attendance areas in planning and
calculating the number cf trips for elementary, junior
and senior high schools.

Pick Up — Provide neighborhood (residential) or other
appropriate pick-up locations for transported pupils.

Residential Transportation — Continue residential
transportation within the cwrrent and expanded
policy. Include residential transportation when deter-
mining the number of buses needed.

Starting Time — Assume two starting times in the
Elementary phase of this Desegregation Plan and four
starting times, one each for junior and senior high
schools and two for elementary schools, in the Sec-
ondary phase of this Desegregation Plan.

Special Education — Needs will continue to be served
on van vehicles. As the elementary Columbus Plan is
modified, additional van buses will be used to trans-
port special education pupils now transported on out-
side contracted services.

Non-Public — Requests have continued to increase
during the last two years and have increased again
this fall. The service is not expected to drop below
the current 59 trip schedule.

Columbus Plan Secondary Pupils — These pupils will
continue to be transported to their assigned school
throughout the 1977-78 school year. Columbus Plan
transfers for vocational programs, career centers and
alternative programs will continue after the imple-
mentation of both the elementary and secondary
phases of the desegregation plan. They would remain
on the same time schedule initiated in September,
1977.

 Columbus Plan Elementary Pupils — The elementary

Columbus Plan will be modified at the time of imple-
mentation of the desegregation plan and will include
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transportation to and from the five existing alterna-
tive schools plus any additions the Board of Education
elects to add. The transportation of elementary pupils
will be redesigned for greater efficiency and will use
66 passenger buses in place of the smaller units now

in service.

4. January, 1978 Modification of the September, 1977

Transportation System

The following transportation requirements will have
to be met by the Columbus City School District when the
court-ordered elementary component of school desegrega-
tion is implemented after January 1, 1978. All require-
ments are presented in terms of the pupil group to be

transported.
Number of Bus
Pupil Group Transported Pupils Loads
Non-Public Pupils 2,333 59
Secondary Career-Vocational 1,704 48
Pupils
Secondary Program Transfer . 1,376 46
Pupils
Secondary Alternative School 200 5
Pupils
Elementary Alternative School 1,500 25
Pupils
Special Education Pupils 2,030 154
Secondary Residential Pupils 3,789 81
Elementary Level Desegregation
Transfers 20,609 353
TOTAL 35,541 771

Of the bus load total of 771, 145 pupils loads will be
accommodated by 70 thirty-six passenger vans (66 for
special education pupils and four for non-public pupils)
and 9 wheelchair lift vans for special education pupils.
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Thirteen (13) special education pupil loads will still need
to be transported by taxi-service. The remaining 613 pupil
loads need to be transported with sixty-six passenger buses.
Using a two-bell school starting schedule these 613 pupil
loads would be transported in the following fashion:

Buses
Bell Schedule 1 Bell Schedule 2 Required
55 Non-Public Pupil 55 Elementary Desegre- 55
Loads gation Pupil Loads
48 Secondary Career- 14 Elementary Desegre- 34
Vocational Pupil gation Pupil Loads
Loads

46 Secondary Program 15 Elementary Desegre- 35
Transfer Pupil Loads gation Pupil Loads

5 Secondary Alterna- 0 Elementary Desegre- 5

tive School Pupil gation Pupil Loads
Loads
81 Secondary Residen- 69 Elementary Desegre- 81
tial Pupil Loads gation Pupil Loads
100 Elementary Desegre- 100 Elementary Desegre- 100
gation Pupil Loads gation Pupil Loads
25 Elementary Alterna- 0 Elementary Desegre- 25
tive School Pupil gation Pupil Loads
Loads
360 Loads 253 Loads 335

Buses

A total of 369 sixty-six passenger buses including 34
spares are required, the school district owns 129 and
estimates having lease agreements for 30 contract carriers
for a total of 159 vehicles. An additional fleet of 210 sixty-
six passenger buses would be needed 176 of which would
comprise the operational fleet.
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5. Acquiring the Needed Equipment for the January,
1978 Desegregation Component

The Columbus City School District Board of Educa-
tion authorized its legal counsel to retain the firm of
Simpson and Curtin, Inc., Philadephia, Pennsylvania, to
perform the transportation study ordered by the Court
on July 29, 1977. That report accompanies this plan.

The report identified five possible means of securing
the transportation resources required to desegregate the
Columbus City School District. It also includes the number
of school bus coaches which would be required by both
elementary and secondary involuntary pupil reassign-
ments. The report also evaluated the availability and
adequacy of each source of transportation in terms of its
ability to satisfy the needs projected.

The report states that sufficient new buses could not
be purchased in time to accomplish a January, 1978
desegregation of the elementary school population. A
national leasing firm, ARA of California, would not pro-
vide enough information to truly evaluate the possible
use of the transportation services available from such
leasing agencies, No agreement appears possible with the
Central Ohio Transit Authority. There is a possibility that
up to thirty 66-passenger school buses could be loaned to
the Columbus City School District by other Ohio school
districts. Finally, the report indicates that there will likely
be a supply of used buses available resulting from trade-
ins by other Ohio school districts. However, it is some-
what improbable that the latter could be obtained to
accommodate a January implementation.

Simpson and Curtin, Inc., state that “about 60 percent
utilization can be counted upon for day-to-day use with a
fleet made up entirely of second-hand school buses.” This
would mean that the true purchase requirement for used
vehicles would be 167 percent of day-to-day operating

T N N
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needs. In this instance, the operating fleet need is 176
sixty-six passenger buses and 13 spares for the board-
owned 66-passenger bus fleet of 129 vehicles. Applying
the recommended 167 percent factor would increase the
purchase requirement to 315 sixty-six passenger buses.
Though the Simpson and Curtin, Inc. report indicates
that the used-bus option might possibly accommodate a
January, 1978 implementation, it is not recommended.

6. The 1978-79 School Year Transportation System

Beginning with the opening of school in the 1978-79
school year, the Columbus City School District has been
ordered by the Federal District Court to implement a
secondary school desegregation plan. The transportation
requirements incumbent on the school district at that time
are estimated to be as follows. Again, the information is
presented in terms of the pupil group to be transported.

Number of Bus
Pupil Group Transported Pupils Loads
Non-Public Pupils 3,500 65
Secondary Career-Vocational Pupils 2,112 56
Secondary Alternative School 320 8
Pupils
Elementary Alternative School 1,500 25
Pupils
Special Education Pupils 2,030 154
Elementary Level Desegregation 20,609 353
Transfers
Junior High Level Desegregation 10,069 185
Transfers ‘
Senior High Level Desegregation 10,809 212
Transfers
| TOTAL 50,949 1,058
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Of the bus load of 1,058, 145 loads would be accom-
modated by 70 thirty-six passenger vans, (66 for special
education pupils and 4 for non-public pupils) and 9 wheel-
chair lift vans for special education pupils. Thirteen special
education pupil loads will again be transported by taxi-
service. The remaining 900 pupil loads would need to be
transported with sixty-six passenger buses. Using the four-
bell school starting schedule listed under “Desegregation
Transportation Planning Considerations” on page 114 of
this document these 900 pupil loads would be transported
as shown in Table 2.

The total 66-passenger bus fleet required is 338
vehicles plus a 10 percent spare factor, or 372 buses. Of
this total, 336 buses will be used for desegregation.
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7. September, 1978 Bus Fleet Considerations

The method used to acquire the bus fleet necessary
to desegregate the secondary school population is de-
pendent upon the fleet acquisition for the January, 1978
elementary desegregation component.

If the recommendation of Simpson and Curtin, Inc.
were followed, no elementary school desegregation would
have occurred in that new school buses could not have
been purchased in time. However, if used school buses
were purchased, delivered, and operated, the Columbus
City School District would have 444 used 66-passenger
school buses on hand in September, 1978.

Of the aforementioned board-owned fleet of 444 used
66-passenger buses, 129 would be retained for service in
the 1978-79 school year. Following the recommendation of
Simpson and Curtin, Inc., the remaining fleet of 315 sixty-
six passenger school buses would be traded in on 213 new
sixty-five passenger buses. An additional expenditure of
funds would be required.

If a contract lease agreement were effected in Janu-
ary, 1978 for elementary school desegregation, the Colum-
bus City School District would need to terminate that con-
tract and purchase 213 new 65-passenger school buses.

If no desegregation occurred in January, 1978 the
Columbus Board of Education would have no buses to
trade-in, and no lease contract to terminate, but would
have to purchase 213 new 65-passenger school buses.

Whether or not the elementary pupil reassignment
component is first implemented in January, 1978 or Sep-
tember, 1978, the Columbus City School District will need
to purchase 213 new 65-passenger school buses to accom-
modate the entire pupil reassignment component in Sep-
tember, 1978.

In summary, the recommendation of the Simpson and
Curtin, Inc. firm is that the most preferred manner of
acquiring transportation to desegregate the Columbus
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City School District is the purchase of new vehicles. The
only alternative open is the purchase of used school buses
being traded-in by other Ohio school districts this Fall and
the borrowing of 30 spare school buses from other Ohio
school districts. The trade-in buses could only be used for
the period January, 1978 through June, 1978 and would
be buses which the Ohio Department of Education would
have already certified as unserviceable, unsafe, or non-
cost-effective. Substantial funds would have to be spent to
re-condition the trade-in buses.

The firm of Simpson and Curtin, Inc. recommends

‘against the purchase or use of used school buses. Agree-

ment with this recommendation would require that all pn-
pil reassignment initially occur in September, 1978.

8. Transportation Specifics in Terms of Pupil Time in
Transit and Distances to be Traveled

When all components of the pupil reassignment plan
are implemented, pupils will be eligible for transportation
for the following reasons: Involuntary Desegregation
Transfers, Alternative School Enrollment, and Career-
Vocational Transfers. The table below contains the num-
bers of pupils eligible for transportation for each phase of
the Desegregation Remedy Plan and for each of the afore-
mentioned reasons for transportation eligibility.

TABLE 3
ESTIMATETL* NUMBERS OF PUPILS ELIGIBLE FOR
TRANSPORTATION BY COMPONENT
AND PURPOSE

Voluntary Transfers

Involuntary Career-Vocational
Transfers Alternatives Program
Elementary
Component 20,609 1,700 1,704
Secundary
Component 20,878 120 2,112

41,487 1,820 3,816
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The amount of time a pupil svends riding a bus is a
function of the distance to be traveled, the types of sur-
face routes to be used, the volume of traffic, and the
number of pick-up points involved for a particular route.
The transportation of court-ordered, involuntary desegre-
gation transfers is similarly affected. The Columbus City
School District Desegregation Remedy Plan would involve
the following estimated site-to-site riding times for invol-
untary transfers.

Elementary pupils would ride a bus for a mini-
mum of five minutes to a maximum of twenty-five
minutes, with the median travei time being twenty
minutes.

Junior high pupils would ride a bus from a
minimum of five minutes to a maximum of thirty
minutes, with the median travel time being ten
minutes.

Senior high pupils would ride a bus from a
minimum of five minutes to a maximum of twenty-five
minutes, with the median travel time being ten
minutes.

The estimated straight-line, school site to school site
mileage that involuntary-transfer pupils will travel ranges
from less than two miles to approximately seven miles at
the elementary and from less than two miles to eight miles
at the junior high level. Senior high students residing more
than two miles from their assigned high school will receive
transportation if requested. If transportation is requested
by al', they could be transported from two miles to eight
miles.

The cost of the pupil transportation component is
found in Section II of this document.

Table 4 contains a summarization of transportation
data for all involuntary transfers associated with the Deseg-
regation Remedy Plan. It includes numbers of students
transported, percent of students transported, and average
years transported for black and non-black students, Totals

Y
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are also presented. As well, school site to school site mile-
age is presented in frequency distribation form. The same
is trne for time spent being transported from school site
to school site. Median statistics and range statistics are
presented in these latter two cases.

TABLE 4

SUMMARY TRANSPORTATION DATA
BY REMEDY PLAN

Elementary Transportation Data
Number of Students Transported

Black 7,496

Non-Black 13,113

Total 20,609
Percent Students Transported

Black 36.4%

Non-Black 63.6%
Average Years Transported of Those Students Trans-

ported

Black ‘ 3.6 years

Non-Black 3.0 years

Total 3.2 years
Distance Transported (School Site to School Site)

Range:

Less than 2 miles 25

2-3 miles 14

3-4 miles 9

4-5 miles 22

5-6 miles 34

6-7 miles 12

7-8 miles

8-9 miles |

Median 4-5 miles

Range Less than 2-7 miles
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TABLE 4 (Continued)

Time Spent Being Transported (School Site to School

Site)

5 minutes 13

10 minutes 23

15 minutes 5

20 minutes 40

25 minutes 35

30 minutes

Median 20 minutes
Range 5-25 minut=s

Junior High Transportation Data
Number of Student Transported

Black 4,030
Non-Black 6,039
Total 10,u69

Percent Students Transported

Black 40.0%
Non-Black 60.0%

Average Years Transported of Those
Students Transported

- - Black 3.0 years
Non-Black 3.0 years
Total 3.0 years
Distance Transported (School Site to School Site)
Range:
Less than 2 miles 31
2-3 miles 21

b N G P R T g T O S R e O N o B A Pt 7 AR o s o




156

TABLE 4 (Continued)

3-4 miles 2

4-5 miles 7

5-6 miles 11

6-7 miles 3

7-8 miles 2

8-9 miles

Median 2-3 miles
Range 2-8 miles

Time Spent Being Transported (School Site to
School Site)

5 minutes 5
10 minutes 30
15 minutes 3
20 minutes 6
25 minutes 18
30 minutes
Median 10 minutes
Range 5-30 minutes

Senior High Transportation Data (based on 2 mile limit)
Number of Students Transported

Black 4,731

Non-Black 6,078

Total 10,809
Percent Students Transported

Black 43.8%

Non-Black 56.2%
Average Years Transported of Those Students

Transported
Black 3.0 years
Non-Black 3.0 years

Total 3.0 years

]
o
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TABLE 4 (Continued)

Distance Transported (School Site to School Site)
Range:

Less than 2 miles 28

2-3 miles 21

3-4 miles 2

4-5 miles 7

5-6 miles 3

6-7 miles 2

7-8 miles

8-9 miles

Median 2-3 miles
Range Less than 2-8 miles

Time Spent Being Transported (School Site to
School Site)

5 minutes 2
10 minutes 38
15 minutes 11
20 minutes 11
25 minutes 12
30 minutes
Median 10 minutes
Range 5-25 minutes

s R I S
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In the United States District Court

FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

GARY L. PENICK, et al,,
Plaintiffs
s
COLUMBUS BOARD OF

EDUCATION, et al,,
Defendants.

-

o/

T R S S R RN S U SR

ARTHUR

Civil Action
No. C-2-73-248
JUDGE DUNCAN

REVISIONS TO PAGES 125-135
OF COLUMBUS BOARD OF EDUCATION’S
RESPONSE TO THE COURT’S
JULY 29, 1977 ORDER

Defendant Columbus Board of Education submits
herewith the attached revised pages 125-135 of the Co-
lumbus Board of Education’s Response to the Court’s July
29, 1977 Order, which was filed August 31, 1977.

Respectfully submitted,

SamueL. H. PORTER

CurTtis A. LOVELAND

WiLiam J. KeLry, JR.
PorteER, WRIGHT, MORRIS &

37 West Broad Street

Columbus, Ohio 43215
Telephone: (614) 228-1511
Attorneys for Defendants
Columbus Board of Education and
Superintendent Joseph L. Davis
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II. THE DESEGREGATION BUDGET

A. The Phase I Budget

On August 16, 1977 the Columbus City School Dis-
trict approved a response to certain desegregation prepa-
ration court orders. The summary budget contained in
that response was as follows.

Budget
Program 1977-78 1978-79
Pupil Orientation —
Elementary Level $ 2015600 $ —0—
Pupil Orientation —
Secondary ‘Level 17,990.00 —0—
Multi-Cultural Curricu-
lum — Elementary Level 26,030.00 —0—
Multi-Cultural Curricu-
lum — Secondary Level 32,800.00 —0—
Staff Orientation 103,780.00 119,466.00
Community Orientation and
Information Services 142,477.00 129,283.00
Reading Development 3,320,067.00  3,460,652.00
Total $3,663,300.00 $3,709,401.00
Two-Year Total $7,372,701.00

B. The Phase I Budget Revised

When the Columbus City School District initiated the
organizational planning associated with its August 16, 1977
response to the July 29, 1977 Court order, certain altera-
tions had to be made in the original plan. Originally, the
1977-78 total cost was to $3,663,300; however, when the
personnel were assigned to the task their replacements
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cost more than anticipated. The new Phase I budget is
as follows.

Budget
Program 1977-78 1978-79

Pupil Orientation —

Elementary Level $ —0-
Pupil Orientation —

Secondary Level —0—
Multi-Cultural Curricu-

lum — Elementary Level $ 446,040.00 —0—
Multi-Cultural Curricu-

lum — Secondary Level —0—
Staff Orientation 119,466.00

Community Orientation and
Information Services $ 142.477.00 129,283.00

Reading Development 3,320,067.00  3,460,652.00
Total $3,908,584.00 $3,709,401.00
Two-Year Total $7,617,985.00

C. The Phase IT Budget

The desegregation of the Columbus schools could cost
$19,022,101 depending on the initial transportation option
selected: contract lease, or used bus purchase. However,
the cost of the contract lease option cannot be determined
due to the unavailability of such information from poten-
tial leasors. Hence, only the used bus purchase option will
be presented here.

1. The Transportation System
a, Needed Equipment — January, 1978

To implement the elementary component of this De-
segregation Remedy Plan, 315 used, sixty-six passenger
school buses would be required. Their purchase price is
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estimated to be $3,800 each. They would also cost an
estimated $1,500 each to ready them to pass State High-
way Patrol inspections. This would total to $5,300 each.
The total cost would be $1,669,500. The State of Ohio
would reimburse the Columbus City School District 35
percent of a depreciated cost based on a current market
value of $14,236, This amount is depreciated 10 percent
per annum: 20 percent the first year and 10 percent each
year thereafter. The reimbursecment could range from zero
to $1,255,277. However, a final figure cannot be com-
puted until all these used buses are purchased.

As well, each of these used buses would require a
two-way radio. Each radio would cost $885. This cost
would be $278,775. The current school district bus fleet
is not totally equipped with the necessary radio equipment.
In order to accomplish maximum flexibility through inter-
changeability among the school district’s 66- and 65-pas-
senger bus fleet 43 buses will need to be equipped with
two-channel, two-way radios. In order that contact with
the special education bus fleet can be maintained at all
times 55 radios need to be purchased and installed, each
at a cost of $885. The total radios needed is 98 and the
total cost of this purchase to the city school district would
be $86,730. The total radio purchase price for all buses
would then be $365,505.

The school district would also need to purchase a large
wrecker at $28,000 and service truck for $10,000.

Total equipment costs would be $2,073,005 less a
to-be-determined amount of state reimbursement.

b. Needed Personnel — January, 1978

The Columbus City School District would need to
employ 176 regular, part-time school bus drivers and 14
substitute, part-time school bus drivers. These 190 drivers
would be employed for five hours daily for 120 days each.
These drivers will also be employed for 80 hours of pre-
service training. The hourly rate of pay for pre-service
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training would be $4.58 plus 16.056 percent for fringe
benefits or $5.32 and the hourly rate of pay for regular
service would be $4.68 plus 16.056 percent for fringe bene-
fits or $5.43 per hour. The total 1977-78 school year cost
for each driver would be $3,684. Total driver cost would
be $699,960. The State of Ohio would reimburse the school
district $7 per driver trainee or $1,330. The net driver cost
would then become $698,630.

One automotive body mechanic would need to be
employed at a cost of $8,313 plus 16.056 percent for fringe
benefits or a cost of $9,648.

Five automotive service workers would need to be
employed at a cost of $7,185 each plus 16.056 percent for
fringe benefits or $8,339 for a total 1977-78 school year
cost of $41,695,

An automotive parts clerk would be employed at a
cost of $7,185 plus 16.056 percent for fringe benefits or
$8,339 for a total school year cost of $8,339.

Twelve automotive mechanics would be employed:
six mechanic I's and si> mechanic II’s, The former would
cost $7,973 each plus 16.056 percent for fringe benefits or
$9,253 each. The latter group would cost $8,237 plus
16.056 for fringe benefits or $9,560 each. The total cost
for these personnel would be $112,878.

Three typist-clerk IT's would be employed at a cost
of $5,836 each plus 16.056 percent for fringe benefits or
$6,773 each. The total cost would be $20,319.

Six assistant bus supervisors would be employed at a
cost of $8,847 each plus 16.056 percent for fringe benefits
or $10,267 each. The total cost for these personnel would
be $61,602.

One bus dispatcher would be employed at a cost of
$8,847 plus 16.056 percent for fringe benefits or $10,267.

One certificated 52-week supervisor would be em-
ployed at a cost of $17,506 plus 17.056 percent for fringe
benefits or $20,492,
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Forty certificated pupil personnel specialists would
be employed at an average salary of $17,021 plus 17.056
percent for fringe benefits or $19,924 each. The total cost
for these personnel would be $796,960.

Total elementary desegregation component personnel
costs would be $1,780,830 for an eight-month period.

¢. Needed Capital Improvement — January, 1978

Three new bus storage facilities would be required at
a cost of $552,000, exclusive of land purchase expenses.

A new body shop facility would be needed at a cost
of $121,000, exclusive of land purchase expenses.

Expansion of the present bus storage and maintenance
facilities would cost $298,000, exclusive of land purchase
expenses.

The total capital improvements expenses required
exclusive of land purchase expenses would be $971,000.

d. Required Bus Operation and Maintenance
Costs — January, 1978

End-of-year accounting indicates that the per-pupil
cost of school bus operation and maintenance in the
Columbus City School District was $35. Using this figure
as an index, the estimated cost of transporting 20,609 ele-
mentary, involuntary desegregation transfer pupils would
be $721,315. The estimate of State of Ohio reimbursement
for this amount would be $23 per pupil or $474,007.

Conversations with Ohio Department of Education
desegregation consultants indicate that this estimate should
be inflated by as much as 50 percent because used buses
would be the prime vehicle in use. However, as the above
estimate is based on a full school year’s t.ansportation costs
and the bus fleet would only be in use 60 percent of the
1977-78 school vear, it can be balanced against the 50 per-
cent suggested estimate and be permitted to stand.
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e. Total Required Transportation Cost —
January, 1978

The following transportation costs would be incurred
by the Columbus City School District if a January, 1978
desegregation of elementary schools were to occur as de-
seribed herein.

Equipment ‘ $2,073,005*
Personnel 1,780,830
Capital Improvements 971,000
Operation and Maintenance 721,315
Sub Total 5,546,150
State Reimbursement (474,007)
Total $5,072,143

aThis cost would be reduced by a yet-to-be-determined State of
Ohio bus purchase reimbursement.

f. Needed Equipment — September, 1978

No matter the option selected in January, 1978 from
no implementation to implementation with leased or used
buses 213 new 65-passenger buses would need to be pur-
chased as recommended by Simpson and Curtin, Inc., for
initiation of the secondary component of this pupil deseg-
" regation plan or for implementation of the total desegre-
gation contained herein, Each of these buses would cost
$19,100. If an elementary desegregation component had
been implemented in January, 1978, no two-way radios
would be required and the cost of each bus would be
reduced to $18,215.

The former figures would yield a total cost of
$4.068,300 and the latter a total cost of $3,879,795. In
either case, State of Ohio reimbursement would be the
same: 35 percent of $14,236 or $4,982.60 per bus for a

s
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total reimbursement of $1,061,294. As well, if a January,
1978 elementary component were implemented, 315 used
66-passenger buses would be available for trade at an
estimated value of $1,800 per bus for a total value of
$567,000. Thus, the total bus cost for a September, 1978
secondary school desegregation component could range
from $2,251.501 to $3,007,006.

Additional radio service for board-owned vehicles
could range from zero to $86,730, depending on whether
or not an elementary desegregation component were im-
plemented in January, 1978. If not, the second figure would
apply; if so, the first.

The $28,000 cost of a wrecker and the $10,000 cost of
a service truck would also be attributed to this date unless
the January, 1978 component implementation required the
purchase earlier.

Total equipment cost for the September, 1978 De-
segregation Remedy Plan contained herein would be
$2,251,501 if it were preceded by a January, 1978 elemen-
tary school desegregation implementation and $3,131,736
if it were not.

g. Needed Personnel — September, 1978

Seven additional part-time bus drivers would need to
be employed for 195 days each for six hours per day in
addition to 80 hours of pre-service training. The per-hour
cost would be $4.93 plus 16.056 percent for fringe benefits
or $5.72 per hour. The cst per driver would be $7,150
and the total cost for seven additional drivers would be
$50,050 less a total of $49 state reimbursement for seven
driver trainees or $50,001. The cost of the previously
employed 190 drivers would be $5.87 including 16.056
percent for fringe benefits per hour for 1,210 hours or
$7,103 each or a total of $1,349,570.

The cost of other employee groups previously cited
in the January, 1978 section of this budget would be as
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follows for this desegregation component. All costs include
fringe benefits of 16.056 or 17.056 whichever is appropriate.

Employee Group Number Unit Cost Total Cost
Automotive Body Mechanic 1 815885 $ 15885

Automotive Service
Worker II

Automotive Parts Clerk

13,486 67,430
13,486 13,486
14,983 89,898
15,885 95,310
11,700 35,100
16,982 101,892
16,982 16,982
Certificated Supervisor 31,520 31,520
Pupil Personnel Specialist 40 21,267 850,680

Total ‘ $1,318,183

Automotive Mechanic I
Automotive Mechanic IT
Typist-Clerk 1I

Assistant Bus Supervisors
Bus Dispatcher

= = O W O O = U

The total personnel costs of the September, 1978 pupil
desegregation component whold be $2,713,859 whether or
not it was preceded by a January, 1978 pupil desegregation
component.

h. Needed Capital Improvements —
September, 1975

If this component of the Desegregation Remedy Plan
is preceded by a January, 1978 component, there are no
capital improvement costs associated with this component.
Otherwise, the capital improvements budget required at
this point is $971,000.

i. Required Bus Operation and Maintenance
Costs — September, 1978

Using the 1976-77 per-pupil bus operation and mainte-
nance cost of $35 as a beginning index and inflating it by
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eight percent, an index of $38 per pupil may be used to
estimate the bus operation and maintenance costs associ-
ated with this desegregation component. This plan indi-
cates that 41,487 pupils will be transported in this deseg-
regation component. The total bus operation and mainte-
nance budget required would be $1,576,506. State reim-
bursement is estimated to be $40 per pupil resulting in a
total reimbursement of $1,659,480.

j. Total Required Transportation Cost —
September, 1978

The following transportation costs would be incurred
by the Columbus City School District in this component of
the Desegregation Remedy Plan.

January, 1978 January, 1978
Component-Yes  Component-No

Equipment $2,251,501  $3,131,736
Personnel 2,717,754 2,717,754
Capital Improvements —0— 971,000
Operation and Maintenance 1,576,506 1,576,506
Sub Tota] 6,545,761 8,396,996
State Reimbursement (1,659,480) (1,659,480)
Total $4,886,281  $6,737,516

2. Other Costs
a. Needed Equipment — January, 1978

Funds for the purchase of extra telephone service in
schools, of radio communication equipment, of portable
communications equipment, of portable sound equipment
in schools would cost an estimated $203,300.

b. Contract Carrier Costs — January, 1978

Recall that 30 contract 68-passenger buses are to be
employed in the fanuary, 1978 desegregation transporta-
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tion plan. These buses will carry one desegregation pupil
load daily of 66 pupils. The 1976-77 cost of this transpor-
tation was $130 per pupil. During 1977-78 this cost is
estimated to be $140 per pupil. The cost of transporting
1,980 pupils will be $166,320 for the January, 1978-June,
1978 period.

c. Needed Personnel — January, 1978

An in-system security unit would be established that
would work at the direction of the Division of Administra-
tive Services. This unit would be comprised of six (6)
specially trained persons who would be responsible for
crisis control, liaison between state and local agencies, sur-
veillance, and the coordination of other security related
activities. Th cost of this unit would include one director
at a cost of $18,802 plus 17.056 percent for fringe benefits
or $22,009. Also included would be five specialists at a cost
of $12,361 plus 17.056 percent for fringe benefits or $14,469
each. The total cost of this unit would be $94,354.

d. Total Other Costs — January, 1978

The total cost for the above additional but needed
equipment and personnel plus $150,000 for external com-
puter services is $447,654.

e. Needed Personnel — September, 1978

The cost of an in-system security unit for this com-
ponent of the Desegregation Remedy Plan would be
$29,373 plus 17.056 percent for fringe benefits or $34,383.
Five specialists would cost $17,724 plus 17.056 percent for
fringe benefits or $20,747 each. The total cost of specialists
would be $103,735. The total cost of this unit would be
$138,118 whether or not it were preceded by a January,
1978 desegregation component.
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f. Needed Equipment — September, 1978

No additional costs would be incurred in this area at
this time unless no January, 1978 component occurred. The
cost in that instance would be $203,300 for the desegrega-
tion component.

8. Contract Carrier Costs — September, 1978

Thirty contract carrier 86-passenger buses are pro-
jected as part of the September, 1978 desegregation trans-
portation plan. These buses will carry two pupil loads
daily of an average of 60 pupils per lcad or 120 pupils
daily. The 1978-79 per pupil cost for this service is esti-
mated to be $151. The cost of transporting 3,600 pupils
will be $543,600 for the September, 1978-June, 1979 period.

h. Total Required Other Costs — September, 1978

The following additional but required costs would be
incurred by the Columbus City School District in this
compnnent of the Desegregation Remedy Plan.

January, 1978 January, 1978
Component-Yes  Component-No

Equipment —0— $ 203,300
Purchased Services $316,320 843,600
Personnel 94 354 138,118

Total $410,674  $1,185,018

C. Total Desegregation Costs

Depending on the order of implementation the costs.
for desegregating the Columbus City School District would
approximate the following schedules.
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Schedule A

Elementary school desegregation is implemented in
January, 1978 and Secondary school desegrega-
- tion is implemented in September, 1978.

January 1, September,
1978 1973
Expenditure Category Amount Amount Total
Transportation Purchased 316,320 693,600 -$ 1,009,920
Services
Transportation Equipment  2,073,005> 2,251,501 4,324,506°
Transportation Personnel 1,780,830 2,717,754 4,498,584
Transportation Capital
Improvements 971,000 | 971,000
Transportation Operation
and Maintenance 721,315 1,576,506 2,297,821
Other Equipment 203,300 —0— 203,300
Other Personnel 94,354 138,118 232,472
Phase I Costs 8,908,584 3,709,401 7,617,985
Sub Total 10,068,708* 11,086,880 21,155,588
State Reimbursement (474,007)  (1,659,480) (2,133,487)
Total $ 9,594,701* $ 9,427,400 $19,022,101*

*This cost would be reduced by a yet-to-be-determined State of
Ohio used bus purchase reimbursement.

The funds represented. in Schedule A will finance de-
segregation costs incurred by the Columbus City School
District from December 1, 1977 through July 31, 1979.
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Schedule B
Total Desegregation in September, 1978
Expenditure Category _C_oit_

Transportation Purchased Services $ 843,600
Transportation Equipment 3,131,736
Transportation Personnel 2,717,754
Transportation Capital Improvements 971,000
Transportation Operation and Maintenance 1,576,506
Other Equipment 203,300
Other Personnel 138,118
Phase I Costs 4,366,635
Sub Total 13,948,649
State Reimbursement (1,659,480)
Total $12,289,169

The funds represented in Schedule B will finance
desegregation costs incurred by the Columbus City School
District from August 1, 1978 through July 31, 1979.

The cost of purchasing used buses to accomplish a
January, 1978 elementary desegregation nezds to be con-
sidered in light of the facts that —

« Total desegregation in September, 1978 costs 35 per-
cent less than desegregating elementary schools in
Jar'_}uary, 1978 and secondary schools in September,
1978.

- Safer more reliable transportation could be provided
each pupil.

III. SCHOOL DISTRICT BUDGET STATUS

The Columbus City 5chool District would remind the
Court of the statement of budget and finance submitted
in both the June 10, 1977 and July 8, 1977 Desegregation
Remedy Plans. That statement is still highly relevant to
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school district operations and most especially to the imple-
mentation of a pupil desegregation plan. The critical fi-
nancial factors associated with this plan follow.

The Columbus City School District would need to
spend money they do not presently possess in order to im-
plement the Desegregation Remedy Plan submitted here-
with,

The actions described in this Desegregation Remedy
Plan will cost the Columbus City School District approxi-
mately $19,022,101. These dollars are above the antici-
pated 1977, 1978, and 1979 revenues of the Columbus City
School District.

The Board of Education will be asked to place a levy
on the ballot in 1977 in an attempt to secure additional
local tax funds to maintain the current level of operation
and provide funds for the educational programs provided
in this plan. It will be necessary for the Board to consider
the probability of passage of the levy in arriving at its de-
cision of when to place the issue on the ballot.

The Columbus City School District has insufficient
funds to even maintain present operations. If additional
funding from state, federal, local, or private sources is not
available in an amount sufficient to sustain operations and
fund this remedy plan, the only alternative left will be to
close the schools. If the remedy plan is implemented in
January, 1978, the estimated January through December
cost would be approximately $10.5 million. Other costs
incurred in 1977 would increase the estimated 1977 deficit
to $4.7 million but would not cause the closing of the Co-
lumbus City School District in 1977. Even though scliools
will remain open throughout 1977, the added costs could
require the closing of school as early as October 18, 1978,
without additional funds. Such school closings are required
by the Ohio Revised Code when the cash balance falls to
zero, as determined by the Auditor of the State of Ohio.
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MEMORANDUM AND ORDER

[Filed September 16, 1977]
[Caption Omitted in Printing]

On August 31, 1977, the Columbus Board of Educa-

tion submitted its response to this Court’s order of July
29, 1977. The July 29 order required the submission of a
plan including provisions for the reassignment of elemen-
tary school students in January 1978, The Columbus de-
fendants claim that new school buses cannot be purchased
and delivered by January 1978; therefore, some used ve-
hicles and other used equipment will have to be purchased
in order to meet the January 1978 implementation require-
ment. In this regard the Columbus Board’s submission con-
tains two recommendations:

THEREFORE, BE IT REsoLvep, that the Board of
Education recommends against the purchase of sec-
ond-hand or used school buses and transportation
equipment because of safety, financial, and adminis-
trative considerations, and authorizes and directs legal
counsel to so notify the Court when the new pupil
reassignment plan is submitted.

Be It FurtHER REsoLvep, that legal counsel is
authorized and directed to notify the Court that the
Board of Education recommends against implementa-
tion of the pupil reassignment plan until such time as
adequate new school buses can be obtained, thus as-
suring safe and reliable school transportation for the
students required to be transported.

The transportation report filed by the State Board of

Education states that:

Pupil transportation can be provided for imple-
menting a January 1978 desegregation plan of the
elementary schools in Columbus provided sufficient
lead-time is given to consummate the available op-
tions identified in this study. Given experiences with
certain leasing arrangements and the problems associ-
ated with used buses, it is not possible to assure the

&
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desirability, economy or efficiency of such trans-

portation.

On September 13, 1977, the plaintiffs filed a response
to the defendants’ August 31 submissions in which they
stated their belief that the study of transportation require-
ments and alternatives submitted by the defendant Colum-
bus Board of Education is “inadequate and does not justify
the conclusions drawn by the defendants.” The plaintiffs
assert that “[tlhe costs figures concerning transportation
as proposed in this [August 31] plan are still highly in-
flated and plaintiffs disagree with both defendants as to
the use of used buses and the availability of various forms
of transportation.”

In addition to the questions of the cost and availa-
bility of transportation equipment, there are those who
strongly argue that a mid-year implementation would
grossly impair the ability of the Columbus school system
to provide quality educational opportunities to elementary
pupils. Plaintiffs vehemently disagree “with any suggestion
that implementation be delayed again to September, 1978,
for the additional reasons that the constitution requires an
immediate remedy.”

In considering these issues, one fact remains of para-
mount importance: constitutional rights have been, and
are presently being, violated. The Court, therefore, is un-
der a duty to redress these rights with all due dispatch.
Green v. County School Board, 391 U.S. 430, 439 (1968).
On the other hand the Court is well aware that a school
desegregation remedy that becomes “so burdensome upon
a school system as to impair its basic ability to provide the
best possible educational opportunities, is no remedy at
all.” Penick v. Columbus Board of Education, 429 F. Supp.
229, 266 (S.D. Ohio 1977).

Recognizing these competing considerations, the
Court finds that there are issues raised which necessitate
that the Court hold further evidentiary hearings. The
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Court has already heard volumes of evidence in this case
and has considered numerous arguments of counsel. There-
fore, the scope of the inquiry permitted at such hearings
will be limited. The presentation of cumulative or extrane-
ous evidence will not aid the Court’s critical examination
of these issues.

The Court will hear this case commencing on Septem-
ber 26, 1977, at 9:00 a.m. The scope of the hearing will
be limited to:

1. The cost and availability of transportation equip-
ment and related transportation facilities neces-
sary for the safe and reliable implementation of
the student reassignment component of the Co-
lumbus Board of Education’s August 31, 1977,
submission; and

2. An opportunity for the defendants to show cause
why a further delay should be granted in the mid-
year implementation phase of the remedy in this
case.

The Court requests counsel to present concise (pre-
ferably expert) testimony directed toward matters not pre-
viously considered and decided by the Court. The Court
will allow a maximum of four (4) days for the presentation
of evidence and argument concerning the issues set forth

herein. ‘
It is so ORDERED.

RoBerT M. DUNCAN, JUDGE
United States District Court

¢
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No. 77-8347/8

United States Court of Appeals

FOR THE SIXTH CIRCUIT

GARY L. PENICK, et al,, |
Plaintiffs-Respondents
v. ORDER
COLUMBUS BOARD OF . LFiled
EDUCATION, et al., (77-8347) OC;‘;‘;% 3,
OHIO STATE BOARD OF
EDUCATION, et al., (77-8348),
Defendants-Petitioners

BEFORE: EDWARDS, CELEBREZZE and ENGEL,
Circuit Judges

Both the Ohio State Board of Education and the
City of Columbus, Ohio Board of Education have filed
petitions for permission to appeal, pursuant to 28 U.S.C.
§ 1292(b), the district court’s orders fled July 7, 1977
and July 29, 1977. The petitions also seek to have this
Court stay any pupil reassignments pending disposition
of these appeals, should permission be granted.

Upon consideration, it is ORDERED that the peti-
tions be and they hereby are granted. Counsel for the
petitioners shall file a brief and joint appendix not later
than October 24, 1977, counsel for the respondents shall
file their brief not later than November 18, 1977; any
reply brief may be filed within seven (7) days thereafter.

Upon further consideration, the application for stay
is denied.

The Clerk is directed to schedule these cases, to-
gether with the appeals in Nos. 77-3365/6, at the earliest
practicable date wfter all briefs have heen filed.

ENTERED BY ORDER OF THE COURT
Joen P. Hemman, Clerk

¢
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NOTICE OF APPEAL
[Filed November 4, 1977]

[Caption Omitted in Printing]

Notice is hereby given that the defendants Columbus
Board of Education and M. Steven Boley, Paul Langdon,
Virginia Prentice and Marilyn Redden, Board members,
and Joseph L. Davis, Superintendent of the Columbus
Public Schools, hereby appeal to the United States Court
of Appeals for the Sixth Circuit from the Judgment en-
tered in this action on the 7th day of October, 1977,
ordering the implementation of a system-wide desegrega-
tion remedy plan in September, 1978, denying the Colum-
bus Board of Education’s motion for a stay pending appeal,
ordering the continuation of certain preparatory efforts,
ordering the re-examination of the anticipated budget for
the desegregation remedy, ordering the commencement
of the bidding process for the acquisition of new school
buses and related equipment necessary for a September
1978 implementation, and ordering the filing of periodic
written reports with the Court.

This appeal is filed pursuant to 28 U.S.C. § 1292(a).

[Subscription Omitted in Printing]

] o L # L

HELEN JENKINS DAVIS
called as a witness on behalf of the
Intervening Plaintiffs, being first
duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. ATKINS:

[123] Q. [By Mr. Atkins] Would you state your full
name and address for the record, please?

A. Mrs. Helen Jenkins Davis, 1100 East Broad Street,
Columbus, Chio.

Q. Now, Mrs. Davis, did you attend public schools in
Columbus?
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[129] A. Yes. I am a native of Columbus, Ohio, and
attended all my education in Columbus.

Q. And you attended the Garfield Elementary School?

A. From the first grade through the eighth.

Q. And the Douglas Junior High School?

A. Ninth grade. It was the first year they put the
ninth grade out of the regular high schools. One was at
Mt. Vernon School, and one was at Douglas.

Q. Then from there you went to East High School?

A. I went to East for ten, eleven and twelve. They
didn’t call it that. They called it two, three and four then.

Q. And you graduated from East High School in what
year, Mrs, Davis?

A. 1914.

[130] Q. And from East High School, you went to
Teacher’s Training School, did you not?

A. Yes, Columbus Normal School.

Q. Now, at that time, was the Columbus Normal
School a part of the Columbs Public School System?

A. It was a part of the System. You had to go there.
It was free, and you had to go there to become an elemen-
tary teacher.

Q. And how long were you at Columbus Normal?

A. Two years. It was a two-year course.

Q. So, in 19186, you graduated from Columbus Nor-
mal; is that correct?

A. Yes, that’s right.

Q. And is it true that you had a rather high grade
point average?

A. My grade average was 98.5 — .6, rather.

Q. 98.6 out of a hundred?

A. Yes. They gave us all our grades in all of the
subjects and then gave us the average.

Q. Now, after graduation from Columbus Normal, did
you make an effort to obtain a teaching position in the
Columbus Public Schools?
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A. Well, immediately upon graduation, I put an
application in the Columbus System —

Q. And that —

[181] A. —and I —1I waited eighteen months before
I was hired.

[136] Q. Now, you were filling in the rest of the term
for this teacher who had gotten married?

A. Yes.

Q. How long did you remain at Spring Street?

A. Two and a half years.

L4 ¥ - -] *

[140] Q. Now, at the time you were teaching at
Spring Street School, were there any black teachers in any
other schools in the Columbus Public School System, as
far as you know?

A. None but Champion Avenue. They took them out
of the schools where they were before they built Champion
and put them there, and they hired no more.

Q. There had been black teachers in other schools
prior to the opening of Champion?

A. Yes, in the integrated schools.

Q. What schools were they?

A. Mound Street, Fieser and where the YMCA is,
there was a school there. Of course, they tore that down.
YMCA bought that. Years and years ago there was one on
Spring Street, but I don’t recall the name because it has
been so long ago. My mother told me that.

Q. Now, did you know the teachers who had been
[141] teaching at Mound Street?

A. Yes. Miss Baker who became principal when they
built Chan.sion and Miss Nell Moffitt who was also a
teacher now at Mound Street, being an integrated school.
Miss Baker was the eighth grade teacher, and Miss Moffitt
was the sixth grade teacher. They took those two out and
put those in Champion and didn’t replace them. They
hired no more black teachers.
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Q. You mentioned there also had been black teachers
at Fieser School?

A. Yes, and she was put in Champion. She was taken
out and put in Champion.

Q. Do you remember who that teacher was?

A. Ranetta Monmouth. She married later, and her
name was Morgan.

[142] Q. And the school that was located near where
the Y was, was that the Front Street School?

A. Yes, that was Front Street School.

Q. Now, thcre were black teachers at that school?

A. There was one there. Her name was Celia Davis.
I remember seeing her once, but she died years ago.

Q. And when Champion opened, this would have
been around 1910.

A. Yes.

Q. Did Champion have an integrated student body,
also, like Spring did?

A. No, all black, all black teachers and all black chil-
dren. When you got there, there was never any openings
because the teachers weren’t old, too old — they weren’t
old enough to retire, and, of course, if you got married, you
didn’t have a job so they just stayed, and then that meant
less openings for the younger colored girls coming out.

Q. So from 1910 until Champion opened, until 1918,
Champion was the only school in which blacks were per-
mitted to —

A. Yes, that’s right, that was the only place I could
go, because Miss Gugle had already said that was the only
place I could go in Columbus, and here I was for genera-
tions and her generations just came from Europe, and yet
she’s telling me there’s no place for me in Columbus, Ohio.

[143] Q. Now, you mentioned that Champion was
the only school where blacks were permittedi to teach. I
take it, then, that the only tirne a black was hired was
when someone left Champion; would that be correct?

A. That's right. That’s right.
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Q. And in 1921, when you left Spring Street Schooi
to go to Champion, Champion was — what grades were
taught +here? '

A. ‘Lhey had kindergarten through the eighth grade,
and they had two white teachers in the kindergarten, be-
cause there weren’t any color=d trained to teach in Colum-
bus. They were tramed in the grades. And then, later,
when a couple of colored girls took the training at Normal
School, they were placed in there.

Q. Replaced the two white teachers?

A. Yes.

¥ L 3 * &

[144] Q. All right. Do you recall the closing of the
Eastwood Elementary School during the time you were
teaching at Champion?

[145] A. I certainly do. Those — some of those child-
ren were sent to me. I had fifty-two children in my class-
room,

Q. You mean the children from Eastwood *ere re-
assigned to Champion?

A. Yes, and we were overcrowded.

Q. Were these the black and the white children?

A. No, just — no whites, just blacks.

Q. Well, what happened to the white students who
had been attending that school?

A. Well, they were sent over to Fair — over to some
of the other schools.

. Do you remember what schools they were sent to?
It was — they went over on Fair Avenue.

. Fair Avenue School?

Yeah, Fair Avenue School,

And that was a predominantly white school?

It was all white, yes.

. Majority white school. You say it was all white
at that time?

A. Yes. I don’t know of anv coloved that went there.
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[147] Q. Let me ask you if you know, and if you
don’t, you may say so, i. you know why it was reported that
the Eastwood School was closed? ‘

A. There were all white people living in that neigh-
borhood, and they did not want colored children crossing
Long to come over into their neighborhood.

Q. Was the Eastwood School torn down at the time
it was closed?

A. Oh, no, it’s still standing. It just closed from use
not long ago. I even subbed over there.

[148] Q. You subbed there afterwards?

A. Yes, since I retired.

Q. Now, you mentioned that one of the effects of the
closing of the Eastwood Elemeutary School was that some
of the students, the black students, were reassigned to
Champion and that you remember having —

A. Fifty-two children in my room.

Q. Where did you seat fifty-two children?

A. They put in an extra row of seats. There were
eight. I had forty. They put eight more — eight more —
another row of eight seats, and then I had four more,
fifty-two sitting on the seats with no desks in front of
them, the books beside them on the seat or on the floor.

Q. Were the classes in Champion while you were
there larger or smaller or about the same size as the Spring
Street when you taught there?

A. Oh, they were small — Spring Street was smaller.

Q. Champion classes were larger?

A. Yes. Twice a year we had to go to an art meeting
or a music meeting or some other of the supervisors were
called and they would ask us when they called the roll
how many pupils we had. Champion Avenue and Pilgrim
always had more than the white schools. They would have
in the 30’s, and we had in the 40's and 50’s. Of course,
they had to know how much material to send to us, and
that's how I know [149] what the other schools had.
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Q. Do you recall during the time you were at Cham-
pion ever having a white child in your class?

A. Never.

Q. How long were you at Champion, Mrs. Davis?

A. Seventeen years,

Q. From 1921 to 19387

A. Yes.

Q. And during the time you were at Champion, do
you recall the method by which textbooks and desks and
other material got to Champion?

A. O, yes, I do. It was demoralizing. We got all the
old books from the white schools and the old desks.

Q. You mean the used?

A. The used, and they had been all old. All summer —
we had to turn our books in if they were worn out or poor.
We sent our report in June.

In the fall, when we came back, our report had been
filled but they were filled with old books.

Q. How do you know that?

A. In the back of the cover of all the books was a
paper with the name of the book, the school, the date, the
teacher’s name and condition —

Q. I see.

A. —starting with new, good, fair, poor, worn out,
[149A] and we got the good, fair and worn out, and they
had been pasted and glued and it was really demoralizing,

[150] Q. Was this also the practice when you were at
Spring Street School?

A. No.

Q. The books there were new?

A. We got new books. We never got the old books,

Q. And the desks, were they ever sent to Spring
Street from the other schools?

A. No, we got desks that had been sanded, and you
could see the initials that had been carved so deep. We
got the old.
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Q. That was at Champion Avenue?
A. We got the old desks. Even the teachers™ desks
were old.

# 3 L & &

[152] Q. Now, do you recall the old Children’s Home
on Sunbury Road?

A. Yes, I got the children when — they had to go to
school, because there was no school there where the
Children’s Home was on Sunbury. The white children
were sent to Shepard. The black children passed their
neighborhood school and were sent to Champion and Pil-
grim, because I had them.

Q. Now, what was the old Children’s Home?

A. Well, that was an orphanage.

Q. All right. The white students, you say, were per-
mitted to go to Shepard?

[153] A. Yes.

Q. Was that within walking distance?

A. Yes. They wouldn’t have a colored child in that
school.

Q. But there were black children in the old Children’s
Home?

A. Yes.

Q. How did they get to Champion or to Pilgrim?

A. They bussed them because it was too far to walk.
They had them in a bus and took them in a bus.

[154] Q. Now, in 1937 and 1938 or around that period,
a decision was made relative to the Champion and elemen-
tary schools. Do you recall the nature of the decision that
was made at that point?

Q. About what?

; A. About the Champion and elementary — Champion
and Pilgrim Schools?

A. Ob, yes. They were going to make Champion an
all junior high school.
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2- And up to that time, it had heen a K through
eighth?

A. Yes, yes, and then Pilgrim School was an inte-
grated junior high.

Q. A seventh through ninth?

A. Yes

Q. And what was to happen to —

A. They took us — they took the elementary teachers
out of Champion and put us in Pilgrim School, making it
an all black elementary school.

Q. Now, at this time, was Champion still an all black
school?

A. Yes, it was still.

Q. So, now, Champion is an all black junior high
school?

A. Yes. :

= Q. And its students were coming from Pilgrim, or
were they coming from other schools as well, if you recall?

[155] A. I don’t know whether — the blacks would
have to go to Champion, but I don’t know where the
whites went.

Q. All right. Now, you left Champion, then, in 1938,
and where did you go from there?

A. Well, we were assigned to — Pilgrim, an all black
elementary school, which had been integrated, had been
an integrated junior high.

Q. Prior to your leaving Champion, do you recall the
American Addition area and where the children who lived
in that area went to school?

A. Yes, I think it was two or three portables out there.
The white children never went there.

Q. Never went to the American Addition?

A. They never went there. They were taken out and
sent someplace else, either to Leonard Avenue School or
Eleventh.

Q. So American Addition was —

R e o S LR
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A. All black, a segregated school.

Q. Well, now, there came a time when American
Addition students were assigned to Champion; is that not
correct?

A. When they go to the —I think they only had to
the fourth grade there.

Q. And so they were then regularly —

A. Sent to Champion, yes.

Q. Was Champion their regular elementary school?

[156] A. Yes, they were sent there. They were bussed
there.

Q. Now, do you recall, is the American Addition —

A. They had to pass Shepard School.

Q. I was going to ask you that. Is the American Addi-
tion contiguous to the Champion attendance area?

A. Well, they made it so. They made it that all their
children there either had to come to Pilgrim or Champion.
There was no place else where they would send them.

Q. Was the American School closer to Champion than
it was to the Eleventh Avenue Junior High School, for
instance?

A. Idon’t recall how far Eleventh is, but, you know —

Q. All right. Now, in 1938, vou began teaching at
Pilgrim; is that correct?

A. That’s right.

Q. And this would have been what, in September of
19387

A. September.

Q. And do you recall whether or not there were any
white children within the Pilgrim attendance area?

A. Yes, right across the street. White families across
the street, down the street and all the way down on Taylor
Avenue and all of Greenway. Greenway, which is east of
Taylor Avenue, was white because they had restrictive
covenance on that street and they were just lower income
white people.

i)
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[163] Q. How long did you teach at Pilgrim, Mrs.
Dayvis?

A. Seventeen years there.

Q. During the 17 years you taught at Pilgrim, did you
ever have a white child in your class?

A. Never. None were assigned there, They were al-
ways assigned someplace else.

Q. So for 17 years at Champion and for another 17
years at Pilgrim —

A. All black; all black.

] -4 L & o)

[166] Q. Now, you said you retired in 1954. Did you
have any subsequent involvement with the Columbus
Public Schools after 1954?

A. Yes. I went to California and stayed for a while,
and then I came back. My friends said they wanted me to
sub in their rooms if they had to be absent because they
wanted somebody experienced. So I applied like on Mon-
day, and on Tuesday Miss Ryan had charge of choosing
the substitutes. She called me, and she said, “You didn’t
think I was going to call you so soon, did you?” And I
said, “No.”

She said, “I am going to send you to Pilgrim.” I said,
“Ilive in the Shepard district. I can hear the children when
they are on the school grounds.” She never answered, I
went to Pilgrim.

Then she would call me, but always to an all-black
school. So one time she called me to go [167] down to
Beck Street, way down behind Schottenstein’s. I said, “I
told you the first time you called me I live in the Shepard
district.” They had something going on between them.
That principal and those teachers wanted no black face
over in that building, and she would not send me over
there. By that time, I was living in that district, and colored
children were moving into the district.
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Q. Into the Shepard district?

A. Yes. They even had colored children over there
at that time. She would never send me over there.

I said, “I have had enough racism. I am going to quit.”

Q. That was when, what year?

A. In the ’60’s; about *61 or something like that. I had
all I could take.

L * * * R

[171] Q. Now, Mrs. Davis, I wonl? like to ask you, if
you can, to identify at cach of several different periods
the schools in which black teachers were permitted to
teach. For instance, in 1910 you have indicated that there
were black teachers, there had been black teachers prior
to the opening of Champion at Mound, Front, Fieser, and
I think you said perhaps Spring?

A. Yes. :

Q. Now, in 1918 when you left or when you began at
Spring, the only schools were Champion and Spring. Those
were the only schools in which black teachers could teach;
is that correct?

A, Yes.

Q. In 1921 when you left Spring, where could black
teachers teach then?

A. Champion.

[172] Q. Was that the only school?

A. Yes. If you didn’t teach there, you had no job.

O. In 1938 when you left Champion, where could
black teachers teach in the Columbus Public School Sys-
tem?

A. When I left Champion?

Q. Yes, when you left Champion?

A. Only Champion and Pilgrim.

Q. And in 1954 when you retired from the Columbus
Public. School System, where then could black teachers
teach?
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A. In’54, let me see. They were beginning to be put
in Douglas and a few of the others like Felton. They were
beginning to put one or two in some of those schools, but
not predominantly.

Q. Champion was still a school in which blacks
taught; is that right?

A, Yes.

Q. And Pilgrim was also a school?

A. Yes.

Q. What about Leonard Avenue? Did blacks teach in
Leonard Avenue in 19547

A. If they had done away with the schools out there
where they had the portables.

[173] Q. American Addition?

A. American Addition, because they were transferred.

Q. To Leonard?

A. Yes.

Q. What about Mt. Vernon, were blacks able to teach
then in Mt. Vernon, 19547

A. That was an all-black school.

Q. So blacks were able to teach?

A. Oh, yes.

Q. What about Kent School, were blacks permitted to
teach at the Kent School?

A. When I subbed there, they were.

Q. But not in 19547

A. I don’t kuow because I never got down that way.

Q. What about Main Street?

A. I really don’t know because I never —I wasn’t
interested, only in the school where I was teaching.

Q. Do you know whether blacks were permitted "o
teach in the Reeb School?

A. Not then, no.

Q. Not in 19547

A. No.
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[174] Q. What about Eastwood, the school that had
been closed in 1932 and then reopened subsequently; were
blacks permitted to teach at Eastwood?

A. When I subbed, there were black and white.

Q. That was in 1958-59?

A. Yes. '

Q. Do you know whether in 1954 a black teacher
would have been permitted to teach?

A. No, I don’t know.

#* * o #* »
CROSS EXAMINATION BY MR. PORTER
3 o 5 * *

[205] Q. [By Mr. Porter] You were hired at the end
of about 18 months?

A. Eighteen months, yes.

Q. And then, at that time, you taught in a white
school. I think you referred to it as the Spring Street
School; is that correct?

A. That's right, yes.

Q. And the Spring Street was both black and white?

A. About — about 2/5 black when I ended.

Q. And from there you went to Champion and then
to Pilgrim and then retired while you were at Pilgrim;
am I correct about this?

A. Uh-huh.

Q. Is that right?

A. That’s right.

Q. Now, the students that attended Champion while
you were a teacher there I believe you said came pri-
marily, or came from the East end of the city; is that
right?

A. Uh-huh.

Q. They would have been from a specific geographical
[206] area; am I correct?

A. That’s the only place they were allowed to live.
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Q. All right. So that the school itself reflected, if 1
may, the housing patterns from the area from which it
drew; is that right?

A. That’s the way it was designed.

Q. Thank you. Now, would it not be correct that
through your years as a~teacher in the Columbus Public
School System, and let’s say until the time of your re-
tirement in 1954 — was it ‘547

A, 54,

Q. All right. — until the time of your retirement in
1954, it was the practice of the Columbus Public School
System to have school attendance zones; is that right, to
have attendance zones —

A. They were supposed to have them, yes, but any
white child that wanted to leave could leave.

Q. If T understood what youre saying, this was
through some kind of an optional zone; is that right?

A. For white children, yes.

Q. Right. That’s your testimony?

A. Yes.

Q. All right. But that the schools themselves had an
attendance area; is that right?

A. They have an attendance area, yes —

[207] Q. Okay.

A. —for a neighborhood 'school.

Q. And they were neighborhood schools, were they
not?

A. Yes.

& R e # ]

WILLIAM LAMSON
called as a witness on behalf of the
Intervening Plaintiffs, being first
duly sworn, testified as follows:

DIRECT EXAMINATION BY MR, LUCAS

[271] Q. [By Mr. Lucas] State your full name and
occupation, please.
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A. William Lamson. That is spelled L-a-m-s-o-n. I
am working as a forensic demographer primarily for the
NAACP.

% * * * L]

[276] Q. [By Mr. Lucas] Mr. Lamson, in preparing
the census data and transferring it to a map, what kind of
base data do you use first? What do you look at?

A. T take the 1970 or the most current census, U. S.
Census, and lock at the individual percentage black per
block, block by block throughout the city.

Q. All right, the Census Bureau also reports that in-
formation on the basis of census tracts, does it not?

A. Yes. It is essentially a compilation of each tract as
composed of a number of blecks, blocks being city blocks
essentially.

w L3 » L4 *

[278] Q. Is block data generally considered a finer
and therefore more accurate measure?

A. Generally, yes.

Q. Now, you have a legend on this map. Would you
explain to the Court and counsel what the legend means
and how you arrived at it?

A. All right. The color breakdown of the [279] legend
is that all areas indicated as uncolored or white represent
0 to 9.9 percent black in their racial composition.

Q. That information comes from the U. S. Census?
A. That is right.

Q. That is the 1570 Census we are using on that map?
A. That’s right, but it is my color scheme.

Green represents racial percentages of from 10 to 27.9.
Blue represents racial compositions, general population
racial composition of from 28 to 49.9 percent black. Orange
represents from 50 to 89.9 percent black, and red repre-
sents from 90 to 100 percent black in racial composition.

The way I come to this, I draw a graph of the occur-
rences of blackness block by block in the city, and I start
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in from 0 to 100 percent black, and I see the number of
occurrences. What I get is an inverted bell curve with the
highest number of occurrences at the opposite ends, either
at 0 percent black or 100 percent black, and the curve is
essentially a trough.

The cho .« ing of the 50 percent line is because in ever
case I have ever been in, it seems to end being important.
Everybody want to know [280] where 50 percent is. I just
taxe that as an arbitrary 50 percent, and the blue is under
50 percent immediately, and the orange is immediately
over 50 percent. Other than that, I look for the natural
apparent cutoffs in the data as they are arrayed across this
0-to-100 percent grade.

[281] Q. .ind based upon the distribution as it oc-
curs from the census data?

A. Right, so at 9.9 or 10, the really steep downslope
from 0 percent blacks, it more or less bottoms out at
around 10 occurrences, 5 to 10 occurrences. Then it main-
tains a rather uniform posture until it gets 2 89, between
89 and 90, and then it again assumes a steep curve up
to 100 percent black.

L L * » L]

[283] Q. Mr. Lamson, if you would step to the maps,
we have an overlay. Would you tell us if that-overlay has
an exhibit number from the elementary?

A. Yes, the exhibit number is 278.

Q. And that’s the elementary boundaries for 75-76;
is that correct? : :

[284] A. That’s correct.

Q. Can you tell me what you did in putting the in-
formation that appears in that overlay on that piece of
paper?

A. All right. For each one of the schools shown on
this overlay, there is a single sheet of paper and that sheet
of paper has a verbal and a graphic description of the
individual elementary school on it. I read the description,
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the written description, compare it with the graphic de-
scription and then represent it on this overlay.

After doing that approximately 150 times, you arrive
at the — this representation of the school system and its
elementary attendance zones and school locations.

] Lo % # #

BARBEE WILLIAM DURHAM
called as a. witness on behalf of the
Intervening Plaintiffs, being first duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION BY MR. LUCAS:

[354] Q. [By Mr. Lucas] Please give us your full
name and you occupation, sir?

A. Barbee William Durham. I'm a laboratory super-
visor.

Q. And where are you employed, sir?

A. Ohio State University.

% % % L3 #

[355] Q. All right. Can you tell us first when the Van
Guard League was formed?

A. 1940.

Q. And what was its most active period?

A. From that period on, from 1940 until about 1945.

Q. All right. Did you hold a position, office in that
organization?

A. I did.

Q. And what positions did you hold?

A. I was chairman of the education committee and
vice president at one time.

Q. Did you hold any positions in the NAACP?

A. 1 did.

Q. And what positions did you hold, and can you tell
[356] us your term?

A. For several years, I served as chairman of the
education committee, and for 15 years I served as the

i
i
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executive director of the Columbus branch, and I also
served as a member of the board of the state in NAACP.

L3 #* * L #

[363] Q. [By Mr. Lucas] Did you start this before
the Vanguard League? Did it start in about 1940 at the
same time the League was founded?

A. About 1941, ’40 to 41, the Education Committee
of the Vanguard League on a number of occasions at-
tempted to persuade the Board of Education, the adminis-
tration, to hire, place and promote school personnel on
the basis of qualification rather than race. It was a policy
of the administration to hire, place and promote on the
basis of race.

An example of this is what happened at one of the
schools with which we were particularly concerned. It
was Felton School. Felton School was changed from an
all-white faculty to an all-Negro faculty, and when the
Vanguard League learned that this was going to happen,
the League asked the Board and the administration to not
do this, to have an integrated staff at Felton, but this was
done. During one change, 13 teachers and principal, all
white, were exchanged for 13 teachers and the principal,
all Negro.

] L o * %

[365] Q. Were there certain schools where there were
only black teachers at this time?

A. Yes.

Q. What schools were those?

A. Garfield, Mt. Vernon, Felton after the change,
Champion and Pilgrim.

Q. Are any of those schools still around today?
A. Yes.

Q. Are they still black schools?

A. Yes. Mt. Vernon, the name of Mt. Vernon has been
changed to Ohio Avenue School.
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Q. I am sorry, to what?

A. The name of Mt. Vernon has been changed to
Ohio Avenue School, I believe, but they are all still black
schools.

& # n S u

[369] Q. I show you Plaintiffs’ Exhibit 376, a booklet
entitled “Which September” and ask you if this is the
booklet published by the Vanguard League?

A. Tt is.

* & 2 % *

[375] Q. Would you read the section beginning,
“The apparent intention and policy of the Board™?

[376] A. The Vanguard League is well justified in
stating the apparent intention of the Board of Education
to perpetuate and expand the segregated school system.
This conclusion is substantiated by the past performance
of the Board and recent evidence secured by the League.
The evidence is:

1. With few exceptions, white families residing with-
in the Felton school district send their children to Milo,
East Columbus, Douglas and Shepard Schools;

2. Two years before Felton was made into a colored
school, the white families in that district were informed of
the impending change and were told that they might send
their children to other schools. The same thing was done
when Garfield was made into a colored school;

3. Children of white families that move into colored
districts are transferred by school officials to white schools
instead of to the colored school, the one to which they
would normally be sent;

4. The white families residing within the colored
school districts do not find it necessary to get the required
permission to send their children to a school outside of
the district. On the other hand, it is almost impossible for
colored families to get permission to send their children
to schools in other districts;
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5. School districts are established in such a [377]
manner that white families living near colored schools will
not be in the colored school district. The area in the
vicinity of Pilgrim School embracing Richmond, Parkwood,
and parts of Greenway, Clifton, Woodland and Granville
Streets is an excellent example of such gerrymandering.
A part of Greenway is only one block from Pilgrim School,
however, the children who live there are in Fair Avenue
School district twelve and one-half blocks away.

Q. Would you go on?

A. A more striking example of such gerrymandering
is Taylor and Woodland Avenues between Long Street and
Greenway. Here we find school districts skipping about as
capriciously as a young child at play. The west side of
Taylor Avenue, colored residence is in Pilgrim Elementary
district and Champion Junior High. The east side of
Taylor, white families is in Fair Avenue Elementary district
and Franklin Junior High. Both sides of Woodland Avenue
between Long and Greenway are occupied by white fam-
ilies and are therefor in the Fair Avenue-Franklin district.
Both sides of this same street between 340 and 500 are
occupied by colored families and in the — are in the Pil-
grim-Champion or colored school district. White families
occupy the residences between 500 and 940, and as you
would expect, the white family — the white school district
of Shepard and Franklin applies;

# * * #* %

[380] Q. Mr. Durham, you have written I guess over
the years hundreds and hundreds of letters to individuals
and newspapers concerning problems of race in this com-
munity. Is that a fair statement?

A. Yes.

Q. Have you addressed yourself to the issue of school
construction in Columbus?

A. Yes, I have.




: iy
ﬂ’: e e

0 A T A ST S W TR BRSSO g e A

198

Q. Letme show you a series of documents which have
previously been marked as Exhibits.

MR. LUCAS: May I stand by the witness, Your
Honor?

THE COURT: Yes.

Q. (7 Mr. Lucas) The first document is Plaintiffs’
Exhibit 361, and I ask you if this is a letter you furnished
to me?

A. Yes.

Q. Who is it addressed to?

A. Attorney Donald E. Calhoun, President of the
Columbus Board of Education.

Q. What is the date?

A. August 24, 1970. '

Q. And the letter is from you; is that correct?

A. Yes.

Q. If you will, would you read the first two para-

graphs of the letter?
[381] A. “Dear Mr. Calhoun: I note in the press that the
Columbus Board of Education has purchased an elemen-
tary school site in the Scarborough community. This com-
munity is to have 376 townhouses and is one of the sections
of the larger development of Walnut Hills which is to total
3,500 to 4,000 rental and condominium units.

“I should like to know what consideration the Board
has given to the possibility of this school being one from
which Negroes will be excluded by virtue of their being
excluded from the community as a result of racially dis-
criminatory practices in spite of laws that now exist?”

Q. All right, did you — perhaps you should read the
remainder. B

A. “It is my feeling that if it has not already been
done so, the Board of Education ought to inquire of the
developers their intentions in this area. Will Negroes have
the same opportunity to obtain housing in this new devel-
opment as other citizens? I feel this way because if the
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Board is going to purchase land in a self-contained com-
munity, thereby furnishing the developers with one of the
necessary factors to state in their promotion that this is to
be self-contained, then the Board has an obligation to make
every effort to assure that this community will be open to
all on an equal basis. [382] “I would appreciate hearing
' from you at your earliest convenience.”
i Q. All right, and the date of the letter is August 24th;
i is that correct?
$ A. Yes.
Q. Did you receive a reply?
A. 1did.
Q. I show you what has been marked as Plaintiffy’
f Exhibit 362 and ask you if you can identify it?
A. Yes. This is a response from Mr. Calhoun.
Q. And he simply acknowledges your letter and indi-
: cates he will attempt to become informed on the matter;
; is that correct?
i A. Yes.
‘, Q. I'show you another letter marked for identification
Plaintiffs’ Exhibit 366 bearirg the date October 4, 1970.
Is this letter also addressed to Mr. Calhoun?
A. It is.
Q. Does it refer to another development area?
A, Yes.
Q. What area is that?
A. Evergreen on the Commons.
Q. That is a $20 million apartment complex?
A. Yes.
Q. How many townhouses and apartment units?
[383] A. 350 townhouses and apartment units.
Q. Do you refer in this letter to your letter of August
24?7
A. Yes. Would you like for me to read this letter?

Q. Well, let me see. I don’t want you to duplicate
anything,

A R P
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- This letter is essentially the same inquiry you made
with respect to the other community; is that correct?

A. Yes.

Q. I will show you a letter dated October 6th from
Mr. Calhoun marked for identification Plaintiffs’ Exhibit
364 and ask you to read that letter.

A. “Dear Mr. Dwrham: I wish to acknowledge your
Jetter of October 4, 1970. I have no personal knowledge
of this. I have sent a copy of your letter to all Board mem-
bers and will ask Mr. Ramsey, Chairman of our Building
Committee, to check into it.

“As to your letter of August 24, I requested a reply
from the administration. When they gave it to me, I was
not satisfied with it. I showed their comments to other
Board members, and they did not feel that it was ade-
quately responsive to your inquiries. Thereupon, I have
asked Mr. Ramsey to work on an investigation. I expect
soon to have a response for you based on his investigation.

“Yours very truly, Donald E. Calhoun.”

[384} Q. Al right, did you write him again in March,
19717 ' ‘ A .o

A. 1 did.

Q. And the date is March 13?7

A. Yes.

Q. And that is to Mr. Calhoun?

A. Yes.

Q. Would you read that letter, please?

A. “Dear Mr. Calhoun: I wish to call your attention
to an announcement of a new housing and shopping area
planned for New Albany. Included in this development
is an elementary school and neighborhood park which
would occupy 11.5 acres, 10 of which are owned by the
Plain Local School Board. You may recall my concern
about this pattern as evidenced in my letters of August
94 and October 4, a pattern which indicates possibly co-
operation between real estate developers and Boards of
Education or their agents.
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“I am very much concerned about this because it en-
ables developers to more easily control the racial makeup
of the school since the school became a part of the deal
which they, the developers, can offer prospects.

“T have not heard from you since your letter of
October 6, and I am wondering if Mr. Ramsey completed
the investigation you requested of him. Might I hear from
you at your earliest convenience?”

[385] Q. An I believe you heard from him on March
23, 1971, did you not?

A. I did.

Q. I show you now Plaintiffs’ Exhibit 366, a letter to
you from Mr. Calhoun, Would you read that letter, please.

A. Dear Mr. Durham:

I spoke to Mr. Ramsey recently concerning your un-
answered inquiries. He says that he looked, questioned
and watched the development of sites selection and school
location planning but has found no indication that the
staff has been subservient to developers. He says that sites
are selected for new schools through consultation with the
City Planning Department wheréby areas for residential
development are indicated. By this process of identifica-
tion, we did, when we had the money, purchase a school
site long before it developed and before the developers
had acquired the land.

Q. Let’s stop right there. The areas you had written
him about were areas that had already been announced
for development and the announcements indicated that
there was a school site already selected; is that correct?

A. Right.

Q. And this letter indicates that the Board of Edy.
cation, before there is a development, is purchasing sites;
[386] is that correct?

A. Right.

Q. And before there’s any development planned, ac-
cording to this letter?

A. Yes.
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Q. All right. Go on.

A. This type of planning is, of course, based on pro-
viding a school where the population needs require a
school. Mr. Ramsey recognizes that developers have ex-
ploited the fact that a school will be located nearby in
their advertisements to appeal to buyers. In this respect,
we are much like sewer and water being available,

It has been suggested that developers sign an agree-
ment in advance that their project will be open to all
people. We believe in this and believe that it is some-
thing that the City of Columbus could enforce. This is
because all the plans, zoning, building, sewer and water
permits are controlled by the City.

If an agreement were violated, why won't it be pos-
sible for the City to cut off the services that we granted
in reliance upon the agreement? Specifically, you asked
about Green Commons and Scarborough Community. Mr.
Ramsey and I were both advised that in each of these
instances the school site need was identified by the City
Planning Commission and we acted to acquire or protect
a [387] suitable school site before area development plans
were submitted. The Planning Commission’s staffs resolved
all the proposals, which include accommodation of school
sites. -

Yours very truly,
Donald E. Calhoun.

L * #* ] *
[445] CROSS-EXAMINATION BY MR. PORTER:
] * % L *

[452] Q. The point that I wish to make and wish to
discuss with you just a little bit, Mr. Durham, is this, that
it is my understanding from what you have said and writ-
ten over the years —and you correct me, please — that
you consider probably the single most significant factor
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in the dealing with racially imbalanced schools is the lack
of open housing; isn’t that true?

[453] A. This is sort of a chicken and egg situation,
If the schools make a purchase of land even before devel-
opers get into it, the schools have taken the first step.

Secondly, there are many occasions where schools
boards of education administrators work in conjunction
with the development of new areas. This was the burden
of my letter to Mr. Calhoun.

L ] L] * -4

CLARENCE LUMPKIN
called as a witness on behalf of the
Plaintiffs, having been first
duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. ATKINS

[478A] Q. [By Mr. Atkins] Would you give your
name and address for the record, please?

A. My name is Clarence Lumpkin, I live at 1362 East
20th Avenue, Columbus, Ohio.

L * L ] ¥

[488] Q. I show you now what has been marked
Plaintiffs’ Exhibit 198 and ask that you take a look at it
please. Do you recognize that document, sir?

A. Yes, sir.

Q. And what is it?

A. This is an official press release issued by the
NAACP.

Q. What date?

A. June 5, 1967.

Q. And at the time this press release was issuzd,
were you still co-chairman of the NAACP’s Education
Committee?

A. Yes, sir.

Q. Would you read the press release, please, Mr.
Lumpkin?

gtz i e AN A S
T e T e ey




204

A. To all Press Media for Release June 5, 1967:

NAACP announced today that it would request action
at the Tuesday, June 6 Board of Education Meeting on the
suggestions and questions made by the NAACP Urban
League and numerous neighborhood clubs and individual
purents. “After a year and a half of discussions of the
damages done to children by segregated schools, it is time
that the School Board did something ‘or a change,” com-
mented William J. Davis, Legal Redress Chairman of the
branch office, Columbus Branch.

The Columbus NAACP also released two resolutions
[489] by its Executive Board demanding the release of the
achievement testscores and the termination of bussing to
perpetuate school segregation and cover planning mistakes
by school officials.

Q. Now, the first resolution contained in this press
release I take it was a resolution adopted by the Columbus
NAACP; is that correct?

A. That is correct.

Q. As was the case with the second rcsolution?

A. That is correct. L

Q. So this represented the official positiori of the
Columbus NAACP in 1967 in June; is that right?

A. Yes, sir,

Q. Would you read Resolution No. 1?

A. Resolution 1: The Executive Board of the Colum-
bus NAACP demanded that the Board of Education re-
lease to parents and civic organization the results of stand-
ardized tests to all Columbus children during grade school.

The Executive Board further demands that nationally
standardized exams be required through the twelfth grade.
These tests are essential in those inner city schools where
previous tests indicate that children are being irreparably
damaged by inferior segregated schools.

[490] Q. And would you read Resolution No. 27
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A. Resolution No. 2: The Executive Board of the
Columbus NAACP demands that the Board of Education
stop busing Negro children to maintain school segregation
and to cover up failures to build adequate facilities. Co-
lumbus spent over half a million dollars last year in busing,
Negro children were among the main victims. Gladstone
Elementary School is a well-known example of busing Ne-
gro children to cover up the failure of the school board
to correct errors in the building and location of schools.
The first year the school was opened, there was no space
for the sixth grade. This year, after repeated complaints
.of parents about several rooms with more than one class,
school officials saw the problem. They bused out the
kindergarten students.

Negro parents know that school boundaries.

Q. I think there is an “a” missing, school boundaries.

A. All school boundaries are carefully redesigned to
maintain and increase segregation in our schools. These
parents also know that busing is a glaring example — these
parents also know that busing is used where necessary
to keep Negro children out of primarily white schools.

As a glaring example, school officials admitted last
fall to the Council on Intercultural Education that [491]
children were being bused from the other side of the Alum
Crest School district, 80-percent Negro, to Molar School,
2-percent Negro. One official, after saying that it was tem-
porary — I am sorry. One official, after saying that it was
a temporary measure, admitted that the children had been
bused ever since Alum Crest School was built.

Clearly the Board of Education is against busing only
when they want to maintain segregation. The NAACP and
Negro parents will regain their faith in the school board
only when they see action, not just words.

* * * * **

[493] Q. Do vou remember whether, in response to
either Resolution T or Resolution TI, the Columbus Board
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invited the NAACP’s Education Committee members, of
co-chairman of the NAACP’s Education Committee to
come and meet with it for the purpose of discussing these
resolutions.

Q. Was such a meeting requested by the Columbus
Board?

A. T do not recall a specific meeting being set up for
that particular purpose. There was several meetings over
a period of years held with the Board of Education. I can-
not say that these resolutions was not discussed.

[494] 1 am sure that these particular resolutions was
presented to the Board. Whether or not, or when, if a spe-
cific meeting was called to discuss these resolutions, I do
not recall, sir.

Q. Ishow you now what has been marked previously
as Plaintiffs’ Exhibit 199 and ask that you examine it.

Do you recognize this document, Mr. Lumpkin?

A. Yes, sir.

Q. Would you identify it, please?

A. This is a press release issued by the Education
Committee of the Columbus Branch of the National As-
sociation for the Advancement of Colored People.

Q. What date was on this document?

A. June 20, 1967.

Q. At that time were you still co-chairman of the
NAACP’s Education Committee?

A. Yes, sir.

Q. Was this press release, in addition to being re-
leased to the press, sent to the Columbus Board of Educa-
tion?

A. Yes, sir.

* & & & &

[496] Q. Were any boundaries changed as a result
of the recommendation from the NAACP that boundaries
be changed rather than setting up a program of open en-
rollment as I understand this release?

T T S e O R
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A. Some boundaries was changed, but not in accord-
ance with our recommendation. Boundaries was changed
at Gladstone Elementary School, for an example, but this
was not in accordance to our recommendation.

Q. In what way did it differ from the recommendation
made by the NAACP on June 20, 19677

A. The intent of the recommendation-resolution was
to change boundaries in order to bring about a better racial
composition or racial balance in the public school system
throughout the City of Columbus, not to change bound-
aries; to restrict, to continue or to perpetuate the racial
isolation in the Columbus public schools.

[497] Gladstone was built and then Hamilton Ele-
mentary School was built. There was — Attendance pattern
then was changed. Gladstone boundary children came
from far west of Cleveland Avenue to Gladstone Elemen-
tary School, and when Hudson Elementary School was
built, then some of the children that had been attending
Gladstone, which was —I don’t know — probably at thet
time 70, maybe 80 percent black, some of them then was
shifted to Hudson Elementary School, which I think was
either predominant black or very rapidly became black.

There were no children brought in from other pre-
dominant white schools into Gladstone or to 11th Avenue,
Windsor Terrace, what-have-you, sir.

Q. So far as you could see, the effect of the boundary
changes at Gladstone, construction of Gladstone, the
boundary changes there, and the attendance boundaries
drawn for, I believe you said Hudson? —

A. Yes, sir.

Q. — and Hamilton Schools, had a segregative effect
rather than an integrative effect as recommended: is that
correct?

A. That’s my opinion,

Q. Can you recall any instances in which the School
Board, either in response to the NAACP, or on its own
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initiative, changed boundaries for the purpose of effecting
integration?
[498] A. I don’t know of any, sir.

] L * X i

[504] Q. I show you what has been marked previ-
ously, Mr. Lumpkin, as Plaintiffs’ Exhibit 352 and ask that
you examine it, please. Do you recognize this document,
Mr. Lumpkin?

A. Yes, sir.

Q. Would you identify it, please?

A. Subject of this document is “Racial Segregation
In The Columbus Public Schools.” This is a position paper
presented to the Council on Intercultural Education by
the Columbus, Ohio, National Association for the Ad-
vancement of Colored People, August 10, 1966, and this
paper was prepared by the Education Committee of the
NAACP, and this was — this was a paper that consisted
of statistics and data that was compiled for the presenta-
tion to the Columbus Public School System on desegrega-
tion of the Columbus Public Schools, various plans, et
cetera.

Q. Now, what was the Council on Intercultural Edu-
cation, if you can recall?

A. This was a council, a group made up of various
community organizations of which NAACP, Urban League,
Civil Organization and interested and concerned citizens
and warents.

Q. Now, do you know whether or not there was any
issue representation on this council from the Columbus
Public School System? o —

A. I believe there were — there was a liason persen
[505] or persons on this committee. I know we met with
several — several occasions with administrators, staff per-
sons. I don’t know if Mister — what was his name — Davis
— what's Mr. Davis’ first name? Joe Davis? Joe Davis?
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Q. Joseph?

A. Joe Davis, I believe. Mr. Joseph Davis and the
Superintendent in charge of buildings, Mr. Warren Beers,
I think, acted as a liaison person. There could have been
others.

Q. Now, in answer to previous exchanges between
Plaintiffs and the Columbus Defendants it has been ac-
knowledged that this particular document was received
by the Board, and I want to call your attention to particu-
lar sections of it and ask you a couple of questions about
it. If you'll look at page 3, under “Recommendations,” it
says, No. 1, desegregation. ‘

A. That’s right,

Q. Would you read that particular part of that recom-
mendation?

A. “The Columbus NAACP proposes that a combina-
tion of the Princeton pairings and redistricting be applied
to eliminate racial imbalance where school districts in the
same area have widely dispar —” Hmm “— percentages
of Negroes. The Princeton Plan should be applied in those
cases where two school districts could be combined to
provide racial [506] balance and redistricting should be
applied. Where there are three or more, districts must be
combined to meet this necessity. The possibilities men-
tioned below pinpoint which schools fall into these cate-
gories and may serve as a point of departure. We realize
that many other factors must be considered in the final
location of school district boundaries but racial balance
must be a requirement. Appendix 3 contains appropriate
definitions and descriptions relative to our usage of certain
terms in connection with desegregation.”

Q. Now, on the next page, page 4, the indication is
that in this series of recommendations, as to the first one,
the Princeton Plan pairing concept, some 16 schools were
mentioned in which Princeton Plan pairing could be used
to achieve, as called here a balanced distribution of Negro
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children. Do you recall whether, with respect to any of
these recommendations, there was either action by the
Columbus Board or a response as to why action was not
taken?

A. I do not recall, sir, a response as to any action
taken on the Princeton Plan upon the recommendation
coming from the — the Committee. No, I do not recall this
type of plan being implemented or receiving written com-
munication that it would be implemented.

Q. Let me call your attention specifically to No. 1 on
[506A] that list of proposed pairings, It mentions East
Columbus, which in that year this says had an enrollment
of 606, 39 percent Negro, and Broadleigh which had an
enrollment of 447 with a 0.2 percent Negro enrollment
should be paired, giving two racially balanced schools of
22 and a half percent Negro. Do you know where those
schools are?

[507] A. Yes. East Columbus and Broadleigh, that is,
do I know what section of the city they are geographically
located in?

Q. Yes, my question is, as far as you can recall, Mr.
Lumpkin, were these contiguous school attendance areas?

A. Yes.

Q. Now, would that be true then of each of the other
seven pairings mentioned on this page?

A. Yes, sir. As I recall, as we went over the maps and
the racial composition of the schools, we arrived at the
decision that these schools could be — the Princeton Plan
could be implemented here, sir.

] " & -4 L]

[510] Q. Now, a second part of that recommendation
on desegregation had to do with redistricting. It says here
that — the recommendation was that redistricting be used
according to the following six plans to restore racial bal-
ance in 21 schools. As far as you can recall, Mr. Lumpkin,
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were any of the boundary changes proposed here involy-
ing these 21 schools, were any of those boundary changes
in fact effected by the Columbus Board?

A. Asfar asI can recall, no, sir. There was one school,
and I don’t recall the name, in the far south end, but, as
far as I can recall, no, sir, none of these,

Q. Now, at the end of that particular section on re-
districting, it says on this section on desegregation, and
I am quoting: “We propose open enrollment financed by
the school district to begin desegregation in the remaining
elementary schools. The NAACP will offer plans in the
future to desegregate junior high and high schools.”

[511] As far as you can recall, were there similar plans
for desegregation offered having to do with junior high
and high schools?

A. Yes, sir, there were plans offered. I can’t recall
at this point, without referring to some of my notes at
home, what these plans were, sir.

Q. Do you recall, Mr. Lumpkin, attending any meet-
ings of the Columbus Board during the period 1965 to
19707 Did you attend any of the Board meetings?

A. Yes, sir.

Q. Did you attend many of the Board meetings?

A. Yes, sir.

Q. At any of the Board meetings that you attended
during that five, four or five-year period, were any of the
techniques for desegregation which were mentioned here
that we have discussed this afternoon, were any of those
discussed by the Board? :

A. In an open forum?

Q. Yes,

A. They were discussed when we brought forth —
some time at an open regular Board meeting we presented
these plans, and they were discussed by Board members,
yes.
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Q. So it would be safe to say, would it not, that the
Board was aware of these techniques of desegregation?
A. Yes, sir.

L # # i+ L

[543] Q. Mr. Lumpkin, you indicated that you were
at one point I believe you said President of the Gladstone
Parent-Teacher Association; is that correct?

A. Yes, sir.

Q. Prior to the construction of the Gladstone School,
did you and others with whom you were acquainted op-
pose the [544] construction of that school?

A. Yes, sir, we did.

Q. Was the grounds of your opposition the size of

: the school, the location of it, what? What were the grounds
1 for your opposition, if you can recall?
A. My opposition to the construction of the Gladstone
Elementary School was because, after looking at the archi-
tect — after looking at the drawing and the statistics and
i the population density up there, that this school would be
inadequate, that it would be too small to serve the children
that would be required to attend that school.

I told them that they should acquire additional prop-

erty and build a larger school because I did not believe
that the school would be large enough for the — to enroll
all of the students that would be required to attend that
particular school, sir.
Q. When you say it wouldn’t be large enough to en-
roll all the students who would be required to attend it,
were you referring to the need to provide for integration
at the Gladstone School?

A, Both, sir. At that particular time, the racial com-
position, the racial makeup of the community was chang-
ing. The population was increasing. I saw this school as
being a building, another school building, that would be
totally black or predominantly black within a very short




213

period of time, [545] maybe less than two years, that it
would be predominantly black. |

In fact, I don’t recall the exact percentage, but I be-
lieve it opened up in the neighborhood of about 75 or 70
percent black when it was opened up, and I saw this being
another totally black school, in addition to not being large
enough to house the children that was there.

[546] Q. Now, when you say you opposed the Board’s
plans for the construction of the Gladstone School, do you
mean that you by some means communicated that opposi-
tion to the Board of Education or to the Superintendent
or to the staff?

A. Yes, sir. I communicated this information to the
Board. I had numerous conversation with Mr. Beers, I
think, whom at that —

Q. Would that be Warren Beers?

A. Yes, sir, who I think was in charge of building or
building constructions and, et cetera, I had many con-
versations with him. I also appeared before the Board of
Education trying to convince them that this building was
inadequate, sir.

Q. When the school opened was it, in fact, in addi-
tion to being, as you. indicated, a predominantly black
school as you predicted, was it also too small, as you had
also predicted?

A. Yes, sir, it was. The first year it opened, kinder-
garten and sixth grade and I believe the first grade was
unable to attend that school. We had also provided in that
building at that time two classes in one classroom. For
example, vou may have first and second grade in one
classroom. And my child, my son, was bussed to Duxberry
Elementary School from the first year that it opened, sir.

Q. Did the Board take any action or make any effort,
[547] as far as you can recall, to provide for this integra-
tion at the Gladstone School?

A. In my opinion, no, sir.
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Q. When the Gladstone Schoo! opened, you indicated
that at least some of the children were being transported
to the Duxberry Elementary School because of lack of
space. Did there come a time when the Gladstone PTA,
of which you were president, requested the Board of Edu-
cation or the Superintendent and the staff to make provi-
sions for integrating the .. further integrating the Glad-
stone School?

A. Yes, sir.

[548] Q. Did you make specific recommendations of
how or what alternative ways might be pursued to en-
hance integration at Gladstone?

A. Yes, sir. I recall making a recommendation that
there were other schools in the area that children could
be attending if the boundary lines were — was redrawn.
For example, there was Linden Elementary School, which
was predominant white. At that particular time, Dux-
berry, I believe, was predominant white. McGuffey was
predominant white. So there were other schools, that by
drawing or redrawing the attendance, that we could have
changed the racial balance or the composition of any of the
schools in that area, sir.

Q. Did the Board or the Superintendent, in fact,
change the boundaries of the Gladstone attendance area
to bring about this desegregation you had recommended?

A. No, sir.

* & L o* *

[554] Q. You indicated, Mr. Lumpkin, that you have
served as [555] a member of the Urban League’s Educa-
tion Committee.

A. Yes, sir.

Q. Approximately when did that service begin, if
you can recall?

A. Probably in the year of *65. I'm not exact sure of
the year. It may have been '65 or ’64. It’s been a long time,
sir. I'm not exactly sure, but I believe it was 64, ’65.
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Q. And how long did you serve on the Urban
League’s Education Committee, sir?

A. Up to the present, I'm still a member of the Urban
League Education Committee, sir.

Q. And during the time that you served on the Urban
League’s Education Committee, do you recall the Urban
League ever recommending to the Board of Education
that it take action to desegregate schools in Columbus?

A. Yes, sir. In fact, the Urban League undertook a
study of the Columbus Public Schools System and compiled
a book, document, which we presented to the adminis-
tration, the Board of Education, in which there were many
meetings held around the recommendation of the Colum-
bus Urban League proposal.

Q. Just a second.

Were the recommendations made by the Columbus
Urban League’s Education Committee, of which you were
a member, [556] essentially the same as or different from
the recommendations made by the NAACP’s Education
Committee of which you were co-chairman?

A. No, sir. They were very similar. In fact, we col-
laborated on most of all of them. We all was in support
of them, sir.

Q. And during the time that you served on the Urban
League’s Education Committee, did you have occasion to
accompany the members, other members of the Commit-
tee to meetings with staff members, employees of the
Columbus Board of Education?

A. Yes, sir.

Q. Did you also have occasion to accompany them

on meetings — to meetings with members of the Columbus
Board?

A. Yes, sir,

Q. And during the course of these meetings, were
the recommendations for desegregation to which you have
referred discussed directly with the Columbus Board
members and/or Columbus Board employees?
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A. Yes, sir.

Q. Now, can you recall, Mr. Lumpkin, whether or not
the Board response to the recommendations of the Urban
League, as far as integration is concerned, did it differ
any from the response of the NAACP’s recommendation?

A. There was no difference in the response. If you're
[557] referring to implemeatation of any of the recom-
mendations, there was no difference in the response, sir.

» * 3 % %
CROSS-EXAMINATION BY MR. PORTER
] i* * »* *

[582] Q. [By Mr. Porter] It was your opinion, was
it not, in June of 1967, your opinion in June of 1967 that
the Columbus Public School System had inadequate
physical facilities, wasn’t [583] that true?

A. That is true.

Q. And that it needed more physical facilities in
order to better provide education to the Negro popula-
tion; wasn’t that true?

[584] A. Not only to the Negro population, but to
the population as a whole, sir.

Q. Thank you very much. And it was your opinion at
that time and it was contained implicit in the news release
that the way to accomplish that was for the Columbus
Public School System to build schools; isn’t that right?

A. That is not completely correct, sir.

Q. All right then, straighten it out.

A. To build schools, but not build them in a manner
to further segregate the Columbus School System or to
perpetuate segregation.

Q. Thank you.

A. I think we presented plans showing schools could
be built in a manner wherein they would not perpetuate
the segregation in the Columbus Public School System.

Q. Where are those plans? :
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A. T don’t recall now, sir, where they are. I am sure
that — it’s been a long time ago, and they may be con-
tained in some of these documenis here of building schools,
the campus type, et cetera.

Q. Thank you. Would you explain, please, not —
would you explain, please, the concept that you felt was
presented to the school system that they should follow
in the construction of buildings?

[585] MR. ATKINS: Your Honor, I am going to ob-
ject to the question in that form because it is broader than
the direct examination.

THE COURT: Overruled. You may answer.

A. State the question again.

Q. I believe that you said at the end of your last
answer that you thought you could not remember what
the specifics wvere but that you thought the buildings were
possibly on a campus?

A. That was just one. That was one method that we
discussed and thought out to be looked into.

There were, as the population, as the whites moved
out to the suburbs, there was another discussion, and there
was another plan wherein — and T am sure this was the
recommendation made, that even if a parent found out
of the particular attendance in the area where his child
was going to school, that the child would remain in that
particular school; that if you drew rings around the City
of Columbus and you built the school on maybe the first
ring which would be the center city, central city, and
the second ring could we say the next level and the third
ring would be the outermost area of the school, Columbus
School District, that if you built schools around on the
second ring, that you could feed in from both areas and
therefore bring about a better racial balance of the school,
Do you understand the picture that I [586] am trying to
paint, present to you?

Q. Yes, I do.




218

~ A. Well, this was one other method that I personally
and we discussed this. I don’t know if it shows up in one
of the plans that’s in all these documents. I haven’t had
a chance to go through them. That was one we talked
about, that you could feed in from both directions rather
than continuing to builc .. e schools in a particular area
and contain that population in there.

For instance, one time we were really seriously con-
sidering putting portable schools around even Linmoor
Junior High. I was forced to accept that, although I was
opposed to that, and it never happened simply because
we didn’t have enough space, and I would be opposed to
enlarging of Linmoor Junior High which had about 1,300
students in it. It was only built for 800. I was opposed to
enlarging Linmoor Junior High because I felt that here
again we were bringing more and more blacks into a
particular geographical area, school.

% % # #* =

[605] Q. Mr. Lumpkin, let me do it another way.
You do not need that.

It is your opinion, is it not, that you cannot, through
the manipulation of zones, school zones, effect the segrega-
tion unless there is a change in housing patterns; isn’t
that right?

A. That is not my opinion, sir.

Q. All right. What is your opinion?

[606] A. My opinion is that the desegregation of the
— a school system can be achieved even though you can-
not change the housing policies of a particular location,
community, locale or municipality. I think this has been
demonstrated throughout ths South.

I think that the School Board has a moral obligation
to attempt, as well as other officials, to eliminate housing
discrimination, red lining, and restriction, and etc., but
that to say that you cannot eliminate geographical school
zones unless you eliminate segregated housing, I don’t
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believe, in my own opinion — in my own opinion that that
is true, sir, that you can.

Q. Mr. Lumpkin, that wasn’t my question. My ques-
tion was that it is a fact, is it not, that it is your opinion
that you cannot desegregate simply through the changing
of school zones?

% ** 3* 3 **

[608] Q. All right. Now, m question, Mr. Lumpkin,
is this: As long as housing is not integrated, schools will
not reflect the racial balance of the community simply
through the manipulation of school zones; isn’t that true?

A. My answer to your question is that as long as the
Board of Education continued to follow — or build schools
in areas, as it gives an example here where blacks cannot
attend, you will have segregated schools.

Q. Would you agree — would you agree with the
proposition that the Columbus Board of Education, how-
ever, has built schools where there was a necessity to
serve a school population?

A. T would agree that they have built schools where
there was a necessity to serve a particular racial or ethnic
population.

Q. All right. And yo: would also, I take it, agree
that they have done this on a so-called neighborhood
school basis; is that right?

A. T will agree that they use the neighborhood con-
cept as a justification for building the school.

Q. All right. Now, directing your attention to your
[609] last statement, is it your position that the construc-
tion of a school building in north Columbus in 1950 or
the early "50°s was a racially motivated decision?

A. In 1950 in north Columbus? How far north Co-
lumbus? T live in north Columbus, sir.

Q. Anywhere north.

A. Was racially motivated?

N T B R e
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Q. Yes.

A. It goes back to my previous answexr to you, sir,
that if you built the school in north Columbus, one of your
justifications for building it there in addition to the need,
as you put it, to serve the people that live there would be
of the demand concept. I say that the school could be
built south, further south, and both groups of the com-
munity could feed into that particular school.

Q. And if that was done, that would be a departure
from 'he so-called neighborhood concept, would it not?

A. I would say so.

3 * * * #

[610] Q. Okay. Now, just a few more questions, and
I'll be through.

You have stated that Gladstone, you felt, should have
been constructed with more capacity than was initially
contained in the building; am T right about that?

A. Yes, sir.

Q. It is true, is it not, that it was built, and then
within two or three years an addition was put onto it so
that its capacity went from, I think — its enrollment, at
least, went from 300 and some to I think almost 500; is
that right?

A. That is correct, sir.

Q. All right. And you also suggested that it should
have been combined with, or there should have been a
different district is more accurate, I guess, than that which
was [611] adopted?

A. That is correct, sir. ;

‘Q. And did you take into account the capacities and
enrollments of the surrounding schools when you made
that recommendation?

A. Yes, sir.

Q. I believe that you referred to Duxberry as one of
them, of the schools, —

A. Yes, sir.
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Q. — and Hudson, possibly, as another. I'm not sure
whether you mentioned Hudson or not. It would be a
possibility, I assume, would it not?

[612] A. I think Hudson was — Gladstone was built
— I will have to assume this. Gladstone was built to relieve
some of the pressure of Hudson Elementary School. That
was the idea. This is what we were led to assume.

Q. And I think that Linden which would be also
immediately to the north of Gladstone was over capacity
at the time, was it not?

A. No, sir, I am not aware of that fact,

Q. All right. It is immaterial here either way. Do you
happen to recall what the situation was with respect to
capacity enrcllment of Duxberry which was another one
you mentioned as a possibility of being included?

A. Duxberry, I don’t remember the exact capacity,
what the capacity is for Duxberry, but it stood to reason
to me that if you were busing children from Gladstone
over to Duxberry, it could not have been as crowded as
Gladstone; and when you brought the students from Dux-
berry back into Gladstone, either you then brought chil-
dren from some other area to take up that space or you
had some extra space there. I don’t recall the number of
capacity for this school at this time.

] ] e * °

REDIRECT EXAMINATION BY ME. ATKINS

[618] Q. [By Mr. Atkins] Mr. Lumpkin, I am showing
you what is a missing page 2 from the exhibit marked
Plaintiffs’ Exhibit 352, and will ask you to read what is
Paragraph 2 on that page?

[619] A. “While residential housing patterns have
contributed to segregation in fact, we charge that the
Board of Education has also deliberately promoted segre-
gation in some school zones by drawing zone lines around
segregated residential areas in order to contain Negro
students in separate schools.
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“In some instances, the zone lines have been drawn
in particular shapes to avoid sending children of one
skin color to schools with those of another color. The
Moler school zone, for an example, is split in two, two
separate distinct zones (outlined in green on the map
overlay) which lies on the south aad west boundaries of
the Alum Crest School zone.” May I read that again.
“Alum Crest on the south.” May I read that again. “out-
lined in green on the map overlay) which lies on the south
and west boundaries of the Alum Crest zone. Alum Crest,
as noted earlier, is over 80-percent Negro, while Moler
is a mere 2.5-percent Negro.

“The NAACP will not permit the Columbus Board of
Education to hide behind the so-called neighborhood
school concept, especially when the board invokes this
concept only when necessary to confine Negro children
to sub-standard schools.”

Q. Was that the position of the NAACP in 1966 and
throughout the period up until and including 1969 when
you [620] were co-chairman of its Education Committee?

A. It was, sir.

¥ * * * &

MARJORIE GIVEN
called as a witness on behalf of the
Intervening Plaintiffs, being first
duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. LUCAS

[624] Q. [By Mr. Lucas] State your full name and
occupation, please, ma’am?

| A. My name is Marjorie Given. My job classification
is Typist-Clerk III. My function is assigning substitutes
in the Columbus Public Schools.
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[627] Q. [By Mr. Lucas] Mrs. Given, can you explain
how your office operates in terms of placement of substi-
tute teachers?

A. Our primary function is to fill a vacancy of an
absent teacher with a certified substitute teacher. We
receive the substitute teachers from Teachers Personnel.
We receive them after they are hired.

[628] Q. And they have to be appointed by the
Board; is that correct?

A. Yes.

-3 - * * L

[629] Q. The information you get from the Personnel
Office contains an original personnel folder with the ap-
plication of the individual, does it not?

A. Yes.

Q. And that application, how does it show the race
of the applicant?

A. T can speak for elementary only because I—

Q. Yes, I understand.

A. On the application when the folder comes to us,
there is a minority code number 1 or a 2 with a circle
around it or a 4.

Q. What does 1 mean?

A. One means White.

Q. Two?

A. Black.

Q. Do you know what the others mean?

A. Well, 4 is oriental. Those are the only three that
I have ever used.

Q. And it doesn’t have any letters in front of it? It
just has the number with the circle?

A. That is true.

Q. And that is on the original application for em-
ployment as a substitute; is that correct?

A. I see it on the application when it comes down to
us after the substitute teacher has been hired, yes.
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[630] Q. Now, are these numbers a code used by the
Columbus School System? ‘

A. Yes, at least by Teacher Personnel,

Q. Now, do many of these applications also contain
the pictures of an applicant?

A. In the past the pictures were there. The picture is
not required anymore, and many of the folders that come
down never do have a picture in the folder.

Q. But they do have the code designation; is that
correct?

A. Yes, yes.

Q. Now, you work with that as your base folder, and
then you have another card that you use; is that correct?

A. Yes.

L * # * *

[631] Q. Now, there is a third type of card that you
utilized in your day-to-day operations; is that correct?

A. Yes.

Q. Are these cards prepared each year —

A. Yes.

Q. —on each teacher?

A. Yes, they are.

4 % * * *

[632] Q. I'll show you a card which has been marked
Plaintiff's Exhibit 433-A, a card you furnished us at deposi-
tion. This is a Xerox copy furnished us at the time. You
maintained your original card, did you not, —

A. Yes, sir.

Q. — because you needed it?

A. Yes.

* & i ] i

[634] Q. Now, just on the right of that on the same
line in the same box, essentially, is the racial code, is it
not?

A. Yes.
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Q. And what is that code?
A. It says MC-1.

#» » ] & *

[640] Q. And do you work closely with the lady who
works with the secondary teachers?
A. We work side by side.

Q. And do you occasionally dip into each other’s
boxes for people when you need them?

A. Yes, on a very busy day, if I run out of substitutes,
I will borrow some of hers and vice versa.

Q. And does she use a slightly different code system
than you do?

A. T cannot honestly answer that question.

Q. From handling her —

A. She does not — we do not keep our cards the same
way.

Q. The same way. From handling her cards, can you
tell me whether or not a number of those cards have the
corner blacked out?

A. Yes.

Q. And is that the way she codes race on her cards,
to your knowledge?

[641] A. Yes, to my knowledge.

L] ] % L #*

[645] Q. All right, I would like to show you a card
from 1953 which is not marked as an exhibit, but it is not
out of the card files that were brought here at our request,
not our demand, our request to Mr. Porter, and he was
kind enough to bring them here.

I recognize that you had no responsibility whatsoever
for preparing these cards, but I show you a card, a
printed card. Is this similar to the cards that are utilized
by you?
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A. T have seen that card in the card file, but I have
not seen —I do not believe I have seen any other one
like it.

Q. What does this card say?

A. That card in the upper left-hand comer says
“Colored.”

Q. What is the date?

A. January 1953,

Q. Mrs. Givens, I show you another card, and per-
haps I better let you tell me what you think that date
is on it?

[646] A. Well, it is for the school year 1959-1960.

Q. There is a pencil date, and then there is a typed
date also; is that correct?

A. Idon’t know exactly what the pencil date is either.

Q. It looks like 190 or 196. In any event, it is typed
on the card?

A. Tt is for the 1959-60 school year, yes.

Q. And what does it say at the top? Would you read
what is typed in at the top?

A. Okay. It says: “Not Bellows, Fairwood, South-
wood, Chicago, Avondale or colored schools.”

Q. I am sorry, it doesn’t have any conjunction, does
it? It just has a dash?

A. That is right. I am sorry.

Q. I show you another card, 1960-61. Unless the
other parties insist, I would prefer not to read the name
into the record, but is there a “C” behind the name of
the individual shown on that card?

A. Yes.

Q. All right. It is in parens, isn’t that correct?

A. Yes.

Q. Ishow you a card for 1965-66. Is there a “C”
behind that individual’s name in parens?

A. Yes.
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JOHN ELLIS
called as a witness on behalf of the
Intervening Plaintiffs, being first duly sworn,
was examined and testified as follows:

CROSS EXAMINATION BY MR. LUCAS

[661] Q. [By Mr. Lucas] State your full name and
your occupation, please.

A. John Ellis, Superintendent of the Columbus [662]
Public Schools.

Q. How long have you been Superintendent?

A. Since August, 1971.

Q. And that’s also the date you first became em-
ployed in the system?

A. Yes, sir.

# 2 * * #*

[683] Q. [By Mr. Lucas] Dr. Ellis, can you define for
me the neighborhood [684] school concept as used in the
Columbus School System?

A. In the Columbus School System we attempt to
construct a school building in an area where a large num-
ber of pupils exist so that the pupils will not have to travel
an excessive distance to get to their school, but will be
attending a school as close to their home as possible.

Q. Is the neighborhood school concept as used here
in Columbus in any way a sociological concept of neigh-
borhood?

A. It is primarily a school that is defined geographi-
cally. We attempt to set boundaries based on natural
boundaries such as rivers, super highways, major arteries
and things of that nature. ‘

Q. Would I be correct in saying that in addition to
those physical dimensions you just described that the
neighborhood school concept in Columbus is not a socio-
logical concept of ethnic neighborhood or any other kind
of homongenious group? [685]
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A. We do not attempt to draw school boundary to
isolate or identify anyone on a sociological basis.

Q. You don’t look at the idea of the community hav-
ing a separate integrity of its own which is described by
the boundaries drawn around it for the school purposes?
That’s not the concept you use?

A. The concept is essentially to draw a boundary that
makes the most sense, to create a boundary where the
greatest number of pupils exist, where they can get to
school in the most convenient fashion. I don’t know how

- that relates to your question of integrity, but it’s essen-

tially a geographic concept.

Q. Would it be fair to describe it as: Your basic
purpose is to obtain a walk-in school?

A. The basic purpose is to provide a school that is
convenient to the home and the parent so that they can
establish a good relationship between the school and the
home to insure that we reduce travel time to a minimum,
transportation costs to a minimum and improve the com-
munications between the home and the school and create
a school in an area where it can be close to the people.

[686] Q. In referring now to Plaintiffs’ Exhibit 278,
the elementary overlay for 1975-76, which is superim-
posed on top of the 1978 Census, Plaintiffs’ Exhibit 252.

Let me ask you first, since I noticed during the recess
you were comparing this with a map that you had, is
this overlay correct as far as you know?

A As far as I know, but I've only had a minute or
two to look at it, so that’s not sufficient to confirm its
authenticity. |

Q. Has you staff reported to you as to whether or
not it’s correct?

A. They have not.

Q. Have they been studying it?

A. If they have, I have not been advised.

Q. But from your quick inspection, you do not see
anything wrong with it?
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A. It appears to be okay.

[687] Q. Okay. All right. Let’s look at Beatty Park
School.

A. Beatty Park.

Q. Is it Beatty? I am sorry. Is that a — one of the
smaller school attendance areas in the Columbus School
District?

A. I don’t know. I can only look at the map, and it
appears to be the same size as many others I see on the
map.

Q. Is that a neighborhood school?

A. Tt is.

Q. All right. The school’s not located in the center
of that; is itP

A. It is not.

Q. All right. There is another school building, looks
like three, four blocks to the west, called Garfield; is that
correct?

A. That’s correct.

Q. That zone’s about doubled the size of the Beatty
zone; isn't it?P

A. Yes.

Q. Is that the same kind of neighborhood school as
the Beatty School?

A. Yes, it is. There is a lower density, and we've had
a decrease in pupil population in that particular area.
In fact, the Felton School was located here at one point in
[688] time, and it was one of the schools that we men-
tioned that we have closed because there wes a dramatic
reduction in the number of pupils.

«4). But students in the Garfield zone would have to
travel further distances than those in the Beatty Park
School zone; is that correct?

A. My understanding, based on recollection and not
that particular map, is that no pupil in the Garfield area
has to travel more than a mile and a half, 1 think 90%
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of them one mile or less, but I'm recalling from a year or
two ago, the statistics.

Q. The Beatty Park children, do they have to travel
that far?

A. They would have to travel a half mile or less in
most cases.

Q. How about the Main Street School? Do they have
to travel less distance?

A. Yes, for the most part.

Q. You call those neighborhood schools; is that right?

A. We do.

Q. What about the Kingswood School, that’s about —
it looks to me about three times the size of the Garfield
zone, geographically speaking.

A. That is correct. I would point out, however, that
in a large portion of that zone we had the University
Farms, [689] which do not house children but rather that
is property that is owned by the Ohio State University.
There are a few, if any, children in there, so the size of the
zone does not represent the distance the child might have
to travel.

Q. Are there any streets above the Lane Street?

There appears to be some sort of thoroughfare.

A. Yes, Lane travels across.

Q. Are there some streets above that?

A. There are some streets above that, yes.

Q. All right. What about the Winterset zone, is that
also another neighborhood school, walk-in school?

A. It is a neighborhood school, yes.

Q. For people to walk in from all over Winterset?

A. 1 believe that most of them do.

There has been some transportation in the entire
northern area of the city because we have had a tremen-
dous amount of overcrowding, so children have been
transported to the various schools. I would state that when
you locate a school in a developing area, there is a tend-
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ency to have that school be sort of a wider geographical
area, and then as it develops, we would sometimes sub-
divide the area hecause you have a greater number of
pupils living there, and in order to locate the school that’s
close to the people and as efficiently as I described we
attempt to do, a subdivision sometimes occurs.

Q. There is no consistent pattern, though, in the size
[690] of the school attendance area and the colored schools
in Columbus, is there?

A. The consistency is in attempting to locate a school
as close to the greatest number of pupils as possible. Size
is only one criterion.

Q. How about distance from school?

A. That’s another.

* # # 3 i

[690] . [By Mr. Lucas] All right. Just limiting your
answer, if you will, at this point to distance to the school,
is there any consistency in the pattern of neighborhood
schools in Columbus?

A. Yes, there is a consistency, We have attempted
to locate schools so that a child will not have to travel
farther than one mile to the neighborhood school. Now we
do not meet that criterion in every instance, but that has
been a general guideline.

L4 - L] L *

[713] Q. Have you examined the pattern of principal
5 assignment in the ColumbLus School District?
1 A. Yes.

Q. Is there a congruence between black principals
and black pupils in the Columbus School District?

A. There was a tendency to assign black principals
to schools that were predominantly black.

% & » 2 #

j [717] Q. [By Mr. Lucas] From an educational point
! of view, do you favor an educational process whereby
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children attend — black and white children attend the
same school building?

A. Yes.

Q. What steps are you taking to achieve that in
Columbus?

A. The major effort that we have taken I would
characterize as twofold. First, through the school building
program, we have added a variety of career centers that
are open and available to students from across the school
district. At the elementary and junior high school level,
we have designated schools as developmental learning
centers that are open to children beyond the neighborhood
district. We are also offering different alternative schools
such as an informal school, a traditional school, an IGE
school, a positive reenforcement school, all schools that
will have students from across the entire school system.
So one thrust is to insure that we have a wide diversity of
educational programs that will appeal to the great needs
of a metropolitan area.

The second part of our approach, and all of this I [718]
assume could be embraced under the label “Columbus
Plan,” is to insure that pupils know about the opportuni-
ties, that parents know about the opportunities and that a
transportation network is created so that the opportunities
are not merely ephemeral but can become actual. [719]

Q. But this is a programmatic alternative offered to
all students, regardless of race. It is not a desegregation
device, is it?

A. In order for a pupil to transfer to another school
for the entire day, that transfer must improve the racial
balance of the transferring and receiving school, and
therefore it could be construed as an integration device.

Q. That’s not its primary purpose or effect, is it?

A. It is certainly a primary purpose.

Q. The first two years of the Columbus Plan, as a
matter of fact, the district refused to provide free trans-
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ortation for students whose express intent was to achieve
a desegregated education; isn’t that true?

A. That is true.

Q. So would you characterize the plan as a desegre-
gation plan during the first two years of its operation?

A. Tt still had an integrative effect.

Q. What percentage of the total enrollment of the
Columbus School System is involved on a full-time basis
in the Columbus Plan?

A. The total participants in the Columbus Plan are
approximately 3,600 pupils, so we are talking about a per-
centage of slightly less than 4 percent.

[722] Q. [By Mr. Lucas] Over that period with the
figures and the changes you have seen, can you describe
the Columbus Plan as a plan likely to eliminate the pattern
of segregation in the Columbus Puablic Schools?

A. The Columbus Plan has been in operation for
three years. We have made an enormous effort to com-
municate its advantages to set up different alternatives.
Many of the new facilities that are programmed to become
part of the Columbus Plan are not yet operational but
are [723] becoming so. Certainly given the present level
of the Columbus Plan, one can scarcely be comfortable
that the level of integration that might be desired is accom-
plished, but neither would I conclude that because the
Columbus Plan is new and has not yet demonstrated its
capacity to insure that every school will have a reasonable
degree of integration, that it will not happen. We are
working mightily to insure that it does.

L3 L * * &

[740] Q. [By Mr. Lucas] What did you say the total
number was of transported, not—excluding special educa-
tion?

A. Ten thousand eight hundred and ninety-eight.
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Q. So, roughly, nine thousand students are trans-
ported on a regular basis not related to any special physical
or mental handicap; is that correct?

A. That's correct.

Q. And not related to the Columbus Plan itself?
[741]

A. That's correct.

Q. Has that level been fairly constant since you've
been Superintendent, Dr. Ellis?

A. Yes, except for the Columbus Plan students which
has increased dramatically to the one thousand from zero.

Q. So it would be fair for me to say, then, that the
Columbus System, since the time you became Superin-
tendent, has averaged transporting nine thousand students
a year other than special education programs?

A. Yes.

u * 2* ** *

[755] Q. Is tae Innis Road Elementary School opened
now?

A. It is.

Q. Is the Cassady Elementary?

A. Tt is.

Q. In considering what you'd do about attendance
at those schools, was one of the alternatives you considered
the Princeton pairing?

A. We did not use that terminology, but that was one
of the alteratives.

[756] Q. Was that option presented to the Board?

A, Tt was.

Q. Was it rejected by the Board?

A. The Board of Education selected the other option
which was presented as an equally desirable option.

Q. Who prepares the proposals for you?

A. Generally speaking, the Division of Administra-
tion. They are the ones that handle the boundary lines and
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work with them on an intimate basis. I do not work with
boundaries on an intimate basis.

Q. Mr. Carter was the gentleman in charge of that,
except he’s on Sabbatical at the present time; is that
correct?

A. That’s correct.

Q. And did he work on the Innis Road and Cassady
proposals?

A. Yes.

Q. All right. In other words, they originated before
he left on his Sabbatical?

A. Yes.

Q. Who is the individual in charge of that department
today during his absence?

A. Philip Fulton.

Q. Mr. Fulton also worked on a proposal?

A. I don’t know if he worked on it ur if he worked
[757] with it after it was completed. It occurred about the
time that a change was being made.

Q. What about the boundaries at Walnut Ridge, East-
moor and Independence, did you present two sets of al-
ternatives to the Board at that time?

A. Yes, sir.

Q. And what were those alternatives?

A. Well, they're hard to describe verbally, but they
simply provided the geography in two different ways, and
we attempted to look at ways in which we could insure
when those buildings opened that they would enhance the
possibility for integration as much as possible, and I pre-
sented to the Board of Education two options that seemed
to me to be very reasonable to divide the territory and
insure that each school would open with some degree of
integration.

Q. All right. One option called for a substantially
larger degree of integration in the two schools, did it not,
or the three schools? I'm sorry.
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A. Yes.

Q. And another option provided for some black and
white attendance at each school, but it was substantially
different from the first option?

A. It was somewhat different.

Q. And did the Board make a choice of the options
[758] or make a choice of the option which provided for
less desegregation?

A. The Board made a choice that would select the
one that would have the least amount of transfer, and there
was less racial balance in the schools.

Q. And when did that take place?

A. April or May of '75.

] L % » #®

[760] Q. Let's go back to the Innis Road-Cassady
Elementary proposal. Will you describe that in a little bit
more detail?

A. Basically we looked at two options. One was main-
taining the present kindergarten through grade six organi-
zation that does exist in almost all instances in the Colum-
bus Public Scheols, and that was the alternative that was
selected, the maintenance of the present organizational
pattern for the school system.

[761] As another alternative, we looked at the possi-
bility of making one a K - 3 center and another a grade
four through six center which would in effect have created
a large district and would have had the population in both
of these schools be representative of a larger area.

Q. At your deposition you testified that both alterna-
tives were educationally realistic and acceptable alterna-
tives, did you not?

A. They were to me.

Q. If you paired those two schools, what would have
been the racial composition? What was your projection?

A. Roughly 51 percent - 59 percent non-white.
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Q. By not pairing, did you end up at Cassady with
552 black students and 66 white?

A. That’s ap-roximately correct.

Q. I am no mathematician, but how far off did the
other alternative in terms of percentages leave you?

A. Well, I can give you where we are today. Innis
Elementary School has 154 minority children: out of 545
or 28.3 percent minority, and Cassady Elementary has 66
white students, 552 black students, or an 89.3 percent
minority population.

[762] Q. [By Mr. Lucas] What are you reading from?

A. From Plaintiffs’ Exhibit 468,

Q. What date is that data from?

A. The data that I am reading from is from the cur-
rent HEW form which was provided to the Plaintiffs, and
I don't recall the number.

. '75-76 school year?

Yes, current school year.

. And you have what for Cassady?

Cassady, 66 white and 552 black.

What percentage does that give you?

Eight point three percent minority.

. Thank you. Cassady Elementary School came
into the district from another district, did it not?

A. Yes, from the Mifflin School District.

Q. And you were in the process of establishing at-
tendance boundaries for the Columbus Board’s operation
of that school; is that correct?

A. Could you repeat that, please?

Q. You were in the process of establishing the at-
tendance boundary for the operation of that school, were
you not?

A. We maintained the present attendance boundary
when the school came into the system, but there was tre-
mendous overcrowding in the area. The Mifflin School
[763] District had been financially floundering. They were

PO ?’rO
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overcrowded. We had to assign pupils out of the district
to a nearby temporary facility, so that we were engaged
in projecting a construction program and the establish-
ment of boundaries for that area.

Q. The situation with the Mifflin District was a total
merger, was it not?

A. The total Mifflin District was merged to the Co-
lumbus District, yes.

Q. Did the State Board approve the transfer of the
Mifflin District to the Columbus District?

A. I believe that the Mifflin District was transferred
through the County Board of Education. There is a very
complicated transfer law process, and there were several
parcels of land that were transferred in a unit. Part of
it became litigated, and part of it was transferred, and
part of it that the State Board approved, and part of it
the County Board approved, and I would suggest that if
you want a definitive answer on that, you should get a
battery of lawyers to respond.

% & L] * it

[765] Q. [By. Mr. Lucas] Now, you mentioned that
Columbus had this tremendous influx or tremendous
increase in its enrollment historically, some of which, most
of which may have occurred before you came. Is Colum-
bus greatly different from any other medium-sized city
school system in its experience of a rapid increase in
enrollment during the period of time when it occurred in
Columbus?

A. T think it is.

Q. All right, can you tell me the period of time that

you think this rapid increase in enrollment occurred in

Columbus?
A, If I may refer to a document, please?
Q. Sure.
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A. The document that I have didn’t contain the in-
formation that I thought it did, but I can respond to
your question nevertheless.

In 1940 or immediately at the end of World War II,
Columbus had about 140 or had 40 square miles of
territory [766] and has expanded to today where the
school district has about 160 and the city has considerably
more, like 175 or 180. That's a four-fold growth in area,
and there was an even greater growth in the number of
pupils.

The growth was heaviest in the 50’s and in the 60’s,
when the war babies swept through the school system.
Now, we are not unique in that we had the great influx
of war babies because almost every district across America
experienced that. Where we are unique is that we were
expanding rapidly with territory, and we were having the
war-baby boom sweep through the district as well. Very
few districts in the country had both factors impact the
district.

Q. Have you made any study of that particular phe-
nomenon?

A. Of which phenomenon?

Q. The one you are describing, the impact of annexa-
tions and the baby boom?

A. No, because there are very few districts that expe-
rienced a similar situation, and studies just do not exist.
There are many studies with the single phenomenon of
the war-baby boom, but when you juxtapose that with the
rapid expansion of territory, you get a fairly unique situ-
ation.

Q. Is the uniqueness the fact that you have more
[767] land mass involved, or is the uniqueness the fact
that you had X amount of enrollment responsibility, in-
creasing enrollment? ‘

A. The uniqueness is that most American cities fail
to expand their boundaries to any substantial amount.
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Most American cities—in fact, many American cities were
ringed by suburbs, and a different economic pattern de-
veloped. The shopping centers developed, and many of
the shopping centers, if not most, were in the suburbs,
and the cities badly deteriorated.

Columbus is fortunate in the sense that we have ex-
panded outward and that we have annexed large amounts
of territory, and, during that period of time, there has
been a tremendous expansion of pupil population, so the
uniqueness is in the two factors coming together. Very
few cities in America have experienced that. There may
have been others, but it is not a widely studied phenom-
enon because it is so unique.

Q. Would the fact that Columbus is not ringed in
make it easier for Columbus in terms of desegregation or
more difficult?

A. In what sense do you mean easier, sir?

Q. Well, many cities have claimed that because they
were restricted and could not deal with the suburbia
growth areas, that it made it difficult or impossible to
[768] have effective or stable desegregation processes.
Are you familiar with that?

A. Yes, sir.

Q. And I take it from what you have just said that
Columbus did not have the problem of being hemmed in
or ringed in as other cities may have had. Can we agree
so far?

A. We can agree so far.

Q. My next question, does the fact that Columbus
was not hemmed in create an added problem that made
it more difficult for Columbus to desegregate? Is that
your position?

A. No, my position would be that the process of
desegregating, if a district is required to desegregate, is
not simply one of whether or not you are hemmed in, but
rather where may people flee to get away from something
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they consider to be undesirable? Therefore, any city that
is required to desegregate, and where there are conveni-
ent sanctuaries to which they may flee, “is faced with a
very considerable problem. It is not just simply being
hemmed in. It is a question of where may people move if
they wish to leave for whatever reason they wish to leave?

Q. Why people consider desegregation undesirable
and therefore flee; is that your thesis?

A. My thesis is that if people find anything to be
undesirable — and desegregation could be one and, in fact,
[769] in some cities is one. If there is an easy or convenient
way for them to leave the city and if there are convenient
suburbs or territory or other areas nearby, they frequently
will avail themselves of that opportunity. Therefore, if you
are speaking directly to the question of the effects of ease,
which was your question, not mine, and if ease meant that
it would be effective, which I assume is part of your
question, a desegregation plan that is required, if it is
found to be required, is most apt to be effective when a
very wide geographical area is included so that the phe-
nomenon of flight of the middle class, both black and
white, is reduced. If that does not occur, I think that
James Coleman’s evidence which is fairly recent is indi-
cating that desegregation plans may have well produced
resegregation which is a serious liability of starting out
to cure an ill and ending up with a worse one.

Q. I don’t want to get into an extended debate, but
are you aware that Professor Coleman has now conceded
that there is no basis, in fact, for his statement that white
flight was increased by desegregation in 20 major cities
that he reported on?

A. T am aware of the fact that Mr. Coleman has been
seriously questioned. He acknowledged that some of the
research on the 20 cities was not as substantial as it ought
to be. If you read on with his arguments, he states [770]
that his essential thesis is correct and can be demonstrated.
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Q. Where he said despite the fact that the evidence
he used didn’t support his thesis, he still believed it?

A. No, sir, that’s not the proper characterization of
‘what the man said. [771] ,

Q. We'll get into that with another witness.

I still, with our early starting hour this morning, I
still am failing somehow to understand your point. Has
Columbus™ situation today with the racial pattern in the
schools been somehow aggravated or been made more
difficult to deal with the fact that Columbus has been
hemmed in like other cities have been hemmed in?

A. Ithink it has made it a better city, a better school
system in many respects in that it has been an advantage
to the district with respect to integration or desegregation,
or whatever term you chose, rather than a disadvantage.

Q. So it would be fair for me to say that Columbus
has had a unique advantage and was not faced with
similar difficulties that other communities may have been
faced with in terms of the desegregation process?

A. I would not agree that it had advantages or that
it was not a difficult process. Columbus was inundated
with pupils and territory. In some years, 60 different
boundary changes were made. You've have to be a genius
to attempt to — to remember all those particular boundary
changes. There were years when we were simply scram-
bling madly to insure that a child had a roof over his
head. It was a regretably difficult situation. Each Sep-
tember, you just didn't know where the children were
going to be put, [772] because there were too many, and
the building’s weren’t ready and you were at temporary
quarters and temporary rooms and it was a monumental
problem.

Now, I was not here at the time, but I participated
in many staff conferences, and these administrators and
Board members of Columbus and the residents of Colum-
bus, in my judgment, have done a masterful job of facing
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a major problem of merely insuring that a youngster had
a roof over his head. .

Q. Let’s see, these youngsters were in a school some-
where and had a roof over their head before annexation
took place, did they not? They were not out in the
streets?

A. Well, it was a scramble. There were times — in
fact, we've had people complain that they did not, in fact,
have a roof over their head, but they had a piece of
canvas and they were afraid, and we've had complaints
that an airplane flying over would cause a problem, and
that may seem ludicrous, but it was a very, very difficult
situation to insure that adequate housing was provided
for the vast number of students that this district had.

* L % L d w

WILLIAM C. CULPEPPER
called as a witness on behalf of the
Intervening Plaintiffs, being first
duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. ATKINS

[1139] Q. [By Mr. Atkins] Would you state your
name and address for the record, please?
A. William C. Gulpepper, 1049 East Long Street.

-] 2 »* L L

[1140] Q. When did you first become active in real
estate matters?

A. 1948,

Q. And in what capacity was that, sir?

A. As a sales person.

Q. In 1948 when you became a salesman in realty
matters, was it possible for a black realtor to become a
member of the Columbus Board of Realtors?

A. No, absolutely not.

» &+ * ° %
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[1141] Q. And in 1950 when you obtained your brok-
er’s license, did you attempt to join the Columbus Board
of Realtors?

A. No.

Q. Why?

A. Because I was told by older brokers that the door
to the realtors was closed to me because I was black.

Q. You were told this by older black brokers?

A. Right.

Q. Did you know any black brokers who were in
the Realtors, Columbus Board of Realtors in 19507

A. None, no place in the country that I knew.

Q. Did you in 1950 join an association of black
realtors?

A. Yes, I did.

Q. What was its name?

A. The Columbus Association of Real Estate Brokers.

Q. And is that the same group that sometimes is pop-
ularly referred to as the Realtists?

[1142] A. Realtists, this is true.

Q. So there were white realtors and black realtists?

A. Right.

Q. Now, in 1950 when you first began practicing as a
broker, where was it possible for a black broker to get
listings?

A. In an area that had been decided by prior brokers
would be acceptable, would be an all-black area.

Q. Let’s see if we can be a little more specific. What
part of the City of Columbus might you then have been
able to get housing listings in?

A. Well, let’s see. When I first became a broker, I
believe the dividing line between black and white was
Ohio Avenue. ,

Q. That was the race line in 19507

A. Right.

ot
iy m‘"l ey
Y 8 NRCTI




Ghe . DR SR ke ey
ot 2 ERRER P e ]
A R ;i e e L

246

Q. And it was impossible to get listings outside that
area?

A. That’s true.

Q. And that would be true both with respect to the
City of Columbus and with respect to the suburban com-
munities of metropolitan Columbus, would it not?

A. True.

L] * L L4 L

[1143] Q. Yes, I will. In 1950 was it possible for a
black realtist to participate in the multiple listing service
available to the white realtors?

A. No, it was not possible.

Q. Now, in 1952-1953, what listings then became
available to blacks?

A. Well, I would say that from Ohio Avenue to Tay-
lor and from Taylor to Nelson Road.

Q. Was it around this same time that the Eastgate
area opened up?

A. Later Eastgate, in the early '50’s to mid-'50’s.

Q. Now, was Eastgate opened up for listings to blacks
prior to or after Hilltop was opened up for listings to
blacks?

A. I would think about the same time. They would
be in the same general time period.

Q. Both around 1953-54, in that period?

A. Yes, right.

[1144] Q. And when did Driving Park become avail-
able as an area for black realtists to obtain listings?

A. About the mid-50’s.

Q. ’55, '56, around there?

A. Yes.

[1145] Q. And this will be the area south of Living-
ston Avenue, maybe?

A. True.

Q. And when did the Shephard addition become
available to black realtors?

e S
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A. About the latter *50’s and early "60’s,

Q. 1959, 1960; is that true?

A. Yeah, in right there. _

Q. And when did the St. Mary’s of the Sp ings area
become available for the first time to black realtors?

A. Let's see. From mid-50's to "60’s or the latter *50’s
to '60’s.

Q. So it wasn’t until the beginning of the 1960 period
that black realtors could expect to have listings —

A. Yeah.

Q. — throughout that area?

A. Early ’60’s.

Q. And when did the Linden area first become avail-
able to black realtors?

A. About early 60.

Q. 1960, °61, *62°

A. Ub-huh, right.

Q. And was that all the Linden area or was it only
part of it?

A. Well, it came in steps, —

[1146] Q. What do you —

A. — steps from the early part. We were told that
the — that the dividing line would be up to 17th Avenue,
from 11th to 17th.

Q. And then when was —

A. And then from 17th to Hudson.

Q. Okay.

A. And later from Hudson to Weber, but there was
always that line, we was told, that — “Don’t go beyond it.”
If you did, you won’t be abl. to obtain financing.

Q. All right. Now, let’s go back to the 11th area, to
the 17th Avenue area. Would that have been in the — I
think you said the early *60’s, ’61, '62, around there?

A. Right.

Q. And subsequent to that, the area from 17th Avenue
to Hudson became available; is that your testimony? -~
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Right.
And that would have been 627
Right, in there.
"63?
Uh-huh.
. And then the area from Hudson to Weber, farther
north, became available and that would have been what,
64, '65, around there?
A. In the — let’s see, yeah, in that period.

% L #* % ]
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[1167] Q. What was the first personal experience you
had with a suburban listing?

A. Well, T call it suburban, but yet it was in the City
of Columbus. I sold a property at 806 Josephine back in
1966, and we had a cross burned in front of the property.

Q. In front of the house on Josephine?

A. Yes. We couldn’t get a lender in town to make*
the loan, so I made a trip to Chicago, and I was able to
get the Supreme Limited Life Insurance Company to make
the loan. I couldn’t get a lender to handle it personally,
so T had to go into FHA and learn how to process the loan
myself. They took me to the basement of the FHA, and I
was briefed there how to put together an FHA, my first
FHA loan, but they did insure it. Supreme Limited Life
Insurance Company did make the loan.

Q. And did you subsequent to that have particular
[1168] experience with another suburban community in
metropolitan Columbus?

A. Right.

Q. Which one was that?

A. We sold a few properties in Westerville, Worthing-
ton. I did have a listing in Arlington at one time.

Q. Upper Arlington? ’

A. Upper Arlington.

Q. What happened to that one?
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A. Well, I had all kinds of pressures on me to cancel
the listing by realtors, mortgage bankers, presidents of
banks, to cancel the listing, but I stood my ground. I
didn’t cancel it.

Q. What did you do with it?

A. Well, T showed it several times to various people
at night after 8:00 o’clock, after sundown, where we
couldn’t be seen. I didn’t get a sale, but later — it was
a $50,000 property, and I understand that 25 whites who
lived in the Upper Arlington area formed a corporation
and bought the property.

Q. Was this corporation in existence prior to the dis-
covery by Upper Arlington that you had the listing fer
the property?

A. I don’t think so. I understood it was formed for
that specific purpose.

L o ] L &*

MICHAEL MCLAUGHLIN
called as a witness on behalf of the
Intervening Plaintiffs, being first duly sworn,
testified as follows:

REDIRECT EXAMINATION BY MR. ARNOLD

L & = L L3

[1244] Q. [By Mr. Arnold] You have previously
identified this document marked Plaintiffs’ Exhibit 349
entitled “Housing the Region” as one that you were
familiar with and had dealt with?

A. That’s correct.

Q. I will call your attention to a statement on page
15 entitled “Racial Migration.” Are you familiar with
that?

A. I have read through this several times

Q. Are you or are you not fzmiliar with the under-
lying data which supports that?

A. That’s correct, I am.

T
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Q. Would you read that, please? [1945]

A. Suiurbanization was also the trend for the Negro
population during the last decade as shown in figure 8.
Although these rings are too large to judge the even
dispersal of Negroes throughout the region, they do indi-
cate an increasing internal mobility. Where 13 percent of
all the Negroes in the region live within Ring No. 1 in
1960, that proportion had fallen to 2.7 percent in 1970,
but this mobility was limited to certain identified areas
and land adjacent to those areas. In 1960, for example,
73.6 percent of all Negroes in this region were concen-
trated within 21 contiguous census tracts in the near
northeast and east side of the central city of Columbus.
In 1970, this changed only slightly. 71 percent of all
Negroes now live in 23 contiguous concensus tracts. See
figure 9.

Q. Is that consistent with your knowledge of the
change in population between ’60 and *70?

A. Yes, it is.

L L4 * 2 &

CARL F. WHITE
called as a witness on behalf of the
Intervening Plaintiffs, being first
duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. ARNOLD

[1291] Q. [By Mr. Arnold] Please state your name
and your address, please?

A. Carl F White, 3090 Blue Ridge Road, Columbus,
Ohio 43219.

Q. What is your occupation, Mr. White?

A. I'm Executive Director of Housing Opportunity
Center, located at 700 Bryden Road, Suite 208.

Q. How long have you served in the capacity of
Executive Director of the Housing Opportunity Center?
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A. T've been Executive Director since the opening
of the Housing Opportunity Center, which was the fall
of 1969.

L] % # # &

[1319] Q. In your position with the Housing Oppor-
tunity Center, have you been involved with any efforts to
contact the School Board with regard to the problem of
segregation in schools?

A. Yes, we have. In 1975 we met with Mr. Ellis and
Mr. Merriman about the impact which would take place if
the Cassady Elementary School boundaries were changed
and a new school created. We recommended that the Innis
Road School become a K-through-3 school and that the
Cassady Elementary School become a 4-through-6 school
in order to try and keep a racial balance within that school
district.

Q. Now, you say we. Was this when —

A. This was the PTA.

Q. As a PTA member?

A. As a PTA member and then as a concerned parent
and then as a person from Housing Opportunity Center,
we did make these requests.

Q. Have you also had correspondence with the Col-
umbus School Board regarding the problems of open hous-
ing and the effect of segregated housing on the school
system?

A. Yes, we did send letters to the Columbus School
Board. We did send letters to the Columbus School Board.
We mailed a letter on April 28, 1971 to the School Board,
at which time we talked about the Board and their posi-
tion [1320] about building new schools. I have that letter
here. )

Q. Would you read that letter, please?

A, “Gentlemen: The Housing Opportunity Center
notes with interest the School Board’s recent appointment
of the Task Force on Racial Discrimination to study racism
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in the schools. We noted that one of the first areas that
came up was the suggestion that new schools be built so
as to accomplish integration. We also noted that the sug-
gestion was made that the School Board may move rap-
idly to secure open housing agreements from developers.

“The Housing Opportunity Center believes such ef-
forts are admirable. However, we do not believe that
they will accomplish the task of integrating the suburbs
st as to make the schools from which such children come
integrated.

“It seems obvious that the School Board is going to
have to do more than to get lip service paid to existing
law with respect to discrimination in housing,

“It would also seem that the School Board has an
affirmative responsibility not to take actions in the future
which are likely to perpetuate segregated enrollments in
the Columbus Public School System. Specifically, we think
that the School Board should not construct any new schools
which will not result in their being integrated. This would
apply both to all-white or black schools built in the sub-
urbs or in the inner city.

[1321] “We would therefore appreciate hearing from
the School Board and being advised what steps the School
Board intends to take with respect to dualing with the
problem of our segregated suburbs and the location of
new schools in those areas.”

Q. What response did you have to that letter?

A. None to this letter.

-] L4 L2 & o

FRANK GIBB
called as a witness on behalf of the
Intervening Plaintiffs, being first
duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. STEIN

[1584] Q. [By Mr. Stein] Repeat your name and ad-
dress for the record, please.

A S O
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A. My name is Frank C. Gibb, and I reside at 376
East Fourteenth Avenue, Columbus, Ohio.

Q. What is your occupation, sir?
~ A. I am Chief of Legal Operations for the Ohio Civil
Rights Commission.

# " ¥ ” L

[1598] Q. I hand you what’s been market for identi-
fication purposes as Plaintiffs’ Exhibit No. 223 which is a
letter from you to John Ellis, I believe, and ask you to
read the first paragraph of that letter.

A. “Dear Sir: You are hereby advised that in the
event of and after a preliminary finding by the Commis-
sion that unlawful discriminatory practices have been and
are being engaged in by the respondent and in the event
and after failure of attempts to conciliate the above mat-
ter by informal meetings of conference, conciliation and
persuasion, a public hearing will be held at a place and
time to be set after the failure of such attempts as set
forth in the enclosed certified complaint and notice of
hearing.”

Q. What is the date of that letter?

A. October 18, 1972.

Q. And it has =snclosed with it a complaint and
notice?

A. That is correct.

Q. I believe paragraph 3 contains the particular
charges of this complaint. I wonder if you might read
those for the Court?

A. “That an investigation initiated on the charges cf
[1599] the Columbus Area Civil Rights Council and the
Northwest Area Council for Human Relations, complain-
ants herein, and conducted by the Commission pursuant
to and in accordance with Ohio Revised Code Section
4112.05(B) disclosed or tended to show the following
facts:

“A. That respondent controls the placement of its
teachers and other professional employees.
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“B. That respondent specifically assigns black teach-
ers and other black professional employees to schools
within its jurisdiction which are in areas of high black
population proportion or which have a high black student
enrollment.

“C. That in over 40 of respondent’s schools located
principally in areas of high white population proportion
or which have a high white student enrollment, few or no
black teachers or other black professional employees are
employed.

“D. That as a result of respondent’s pattern and prac-
tice of assigning its black teachers and other black profes-
sional employees by race, the opportunities of such teach-
ers and professional employees for advancement and other
job-related benefits are severely limited.

“E. The discriminatory patterns and practices alleged
herein existed on June 1, 1972 and continue to date.”

* L * #* %

[1607] Q. As a result of your personal involvement in
this matter leading up to that hearing in 1973, was a con-
ciliation agreement entered into between the Ohio Civil
Rights Commission and the Columbus Public Schools?

A. There was an involvement of some information
that I conveyed to the Commission which led to the agree-
ment, yes.

Q. What type of information did you convey to the
Commission?

A. Some principles, along which it was indicated to
me that settlement might be possible without hearing.

Q. I hand you what's been marked as Plaintiffs Ex-
hibit 229 and ask you what this document is?

A. This is a conciliation agreement and consent order,
in the matter of Columbus Board of Education and Super-
intendent of Columbus Public Schools.

Q. Is this before the Ohio Civil Rights Commission?

A. Yes.
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Q. Does it indicate in the upper right-hand corner
that it was approved by the Commission on July 20, 19737

A. Yes, it does.

Q. Isit, in fact, signed by members of — by the Pres-
ident of the Columbus Board of Education, as wel! as the
Commissio. er for the Civil Rights Commission?

A. Yes.

[1608] Q. What were the general broad areas of em-
ployment contained in this conciliation agreement?

A. Generally, over a two-year period, sufficient trans-
fers and other assignments of teachers by race would be
made to assure that all schools were within a range of 7%
percent, plus or minus the racial proportion which existed
in the entire Columbus Public School System for teachers.
An additional one year was granted in the case of four
heavily impacted schools.

The interim goals were set up requiring, with the
exception of the four schools, that 50 percent of the goals
be achieved by the first year, and by that I mean the first
assignment., After the execution of the agreement which
was in September, 1973, with one third being required the
first year for the four heavily impacted schools.

L L4 o L] L4

MYRON SEIFERT
called as a witness on behalf of the
Intervening Plaintiffs, being first
duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. LUCAS

[1669] Q. [By Mr. Lucas] State your full name and
occupation, please.

A. My name is Myron Seifert, School Historian of
the Columbus Public Schools.

THE COURT: How do you spell your last name?

THE WITNESS: S-e-i-f-e-r-t.
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Q. (By Mr. Lucas) Mr. Seifert, how long have you
held that position?

A. Eleven years.

Q. What are the duties of your position as Historian?

A. We establish a museum, per se, and, in addition,
we have a research facility. It is the school history [1670]
research facility,

Q. Do you have a staff that works under you?

A. No, I do not.

Q. Do you maintain certain files and records under
various headings and categories concerning the operation
present and past of the Columbus Public Schools?

A. Ido.

Q. A1 d these are records obtained from within the
school system and from independent research on your
part; is that correct?

A. That is correct,

“* » % L] ]

Q. Mr. Seifert, you have written a document which is
entitled “Early Black History in the Columbus Public
Schools”; is that correct?

A. That is correct.

[1671] Q. And this is a historical analysis of the opera-
tion of the Columbus Public Schools with respect to black
students and black teachers; is that correct?

A. In part, It is a documentary largely from news-
paper sources.

[1672] Q. All right. Do the other sources include Board
minutes and annual reports to the Board?

A. That’s correct.

Q. And you maintain the supporting documentation
for this early black history in the Columbus Public Schools?
You have supporting documentation which went along
with it?

A. Yes, indeed, I have.
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Q. All right. And I believe you at some point in time,
under the direction of Mr. Porter, furnished to Mr. Mont-
gomery copies of those documents?

A. I have made all available, all resources, and that
is the policy that we maintain.

Q. Very good. Let me show you a copy of that. It
bears Intervening Plaintiffs” Exhibit No, 351, and the Origi-
nal Plaintiffs’ Exkibit No. 51-A, capital A, _....1. I'll ask you
if you can identify that as the document we’ve been refer-
ring to?

A. That is correct?

* ] i #* &

[1685] Q. Now, you have quoted on numerous occa-
sions in this report from reports in the Ohio State Journal.
Was that a newspaper regularly published in the City of
Columbus?

A. That is correct.

Q, All right, would you read at page 11 of your report
a reference to Reverend Poindexter who I believe you
called a past master of public relations?

A. That’s correct.

Q. You quoted from a report in the Journal dateline
April 6, 1869. Would you read the excerpt you have
quoted?

A. This is a letter to the editor of the Ohio State
Journal. Morning Journal it was called then.

“In your issue of Wednesday morning last, the public
are informed that the Columbus Board have resolved if
practicable to so alter the building at present occupied as
a school house by a part of the colored children of Colum-
bus as to make to accommodate the whole of them. If not
found practicable to thus alter it, then they propose to
erect a new building. Such alteration is not practicable,
and it is to be hoped the building committee [1686] will so
find and determine. The little piece of ground not already
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covered by the old building is entirely toc small for neces-
sary yard privileges. And playground, there is none.”

Q. From your examination of the information at that
time — I am sorry, if you will just turn to page 12, I think
it answers my question. Read the first sentence at the top
of page 12 which is a continuation of this letter.

A. “To compel our little ones, residents in the south
end, to travel to the north end and then to crowd them
into such a building as that w:ll be when altered is not to
carry out the school law. Any who will go to the trouble
to read the school law of Ohio will find it is the design of
the good people of our state, as provided for in the State
Constitution and enacted in their legislature, to secure to
all our youth who will it the advantages of a good common
school education.”

[1691] Q. Mr. Seifert, would you turn to Page 15 and
return to the section entitled Both Whites, Negroes Peti-
tion Board in 1869, Would you read the first paragraph
there.

A. “The race issue in Columbus in 1869 was some
times a two-way street. The February 23, 1869 Minutes of
the Board of Education contain an insertion that white
citizens in the neighborhood of the Sixth Street School
viewed the school a negro school “as being an annoying
and disturbing element to the neighborhood” whereupon
the Board instructed the building committee to “abolish
said school as speedily as possible and open a school in
close proximity to the other colored schools.”

Q. From your review of-the records, do you recall
where this particular school was located on Sixth Street?
Was there any connecting street nearby that you could
help us with on that?

A. No, I am fuzzy on the location, Mr. Lucas.

Q. I believe the next paragraph indicates that that
decision was reversed a month later?

A. Yes.
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Q. At least that is my interpretation of it; am I
correct?

A. Yes, that’s right.

[1692] Q. Then again, in the third paragraph, in
March of 1869 the Board vascillated again?

A. Um-hmm.

Q. With respect to the erection of a colored school
house; is that correct?

A. That’s right, yes.

Q. Finally, however, what did the Board authorize?

A. Authorized “either to build a third story on the
old house or, if that is impracticable, to erect a two-story
frame.”

Q. There was also a petition, and I think this is what
you referred to in the two-way process, to establish a negro
school at some convenient location in the southern part of
the city?

A. That’s right.

Q. That was in November of 1869; is that correct?

A. That’s correct.

Q. Up until that time, or at least through that time,
the negro students in that portion of the city were having
to get to the other schools in the northern portion of the
city; is that true?

A. Yes.

Q. Is that your understanding?

A. Um-hmm,

Q. You have to say something for this lady here.

[1693] A. “Prior to the year 1871 futile attempts have
been made to establish adequate schools for negro chil-
dren, and in this year the active efforts of a few of the
leading negro citizens brought the subject prominently
- before the public.

“May 23, 1871 the Board decided to reconstruct the
school building on the corner of Long and Third Streets
and establish it as a negro school.”
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Q. It was called the Loving School at that time?

A. It was called the Dr. Starling Loving School.

Q. Dr. Loving was a member of the Board at that
time? |

A. He was a member of the Board of Education and
also a physician.

[1694] Q. Now, there’s a reference to an entry by the
Clerk of the Board. The original title of the Board was
Board of School Directors; is that correct?

A. Yes.

Q. All right. There’s an entry of May 9, 1871, in the
Board minutes. Does this refer to the same construction
that you've just talked about at Long and Third?

A. I would assume, not knowing the exact location, I
would assume.

Q. The minutes reflect that the school house and lot
on the southeast corner of Long and Third Streets —

A. Yeah.

Q. — be appropriated for the use of the colored chil-
dren for schools; is that correct?

A. That’s right.

Q. Dr. Loving voted no, did he not, he thought the
site was unhealthy?

A. Yes.

Q. And they named the school after him; is that
right?

A. That’s right,

Q. Your report at page 17 indicates a recommendation
by the Superintendent of Schools as reflected in the Ohio
State Journal of November 20, 1872. What was that recom-
mendation?

A. The establishment of a school at the Montgomery
[1694A] School House who live a great distance from
the Loving School.

[1695] Q. Did you indicate what happened with that
recommendation?
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A. An exasperating legal quarrel arose with a man
who claimed ownership of the lot on which the Mont-
gomery Building stood. The difficulty grew out of mis-
takes in deeds involved in a prior exchange of lots. Eight
years passed before the argument was settled, and the
school for Negro children was not opened at the Mont-
gomery School until April 1, 1880.

Q. All right, there was a protest in 1876 on the part
of white parents, if you will turn to page 19 and read the
section about protesting Negroes in East Friend Street
School.

A. It was not unusual for white parents to object to
the admittance of Negroes to their children’s schools. In
1876 when the mixed school question arose, there were
instances of parents protesting such action on the part of
the Board of Education. The following letter which was
published in the October 3, 1876 Ohio State Joumnal is
typical of the protest. Do you want me to read that?

Q. Yes. This was addressed to the Superintendent of
Schools, was it not?

A. That is correct.

“Dear Sir: We the undersigned citizens and parents
who send children to the East Friend Street School [1696]
respectfully remonstrate against the introduction of colored
children into said school building and ask the Board of
Education, if need be, to direct that said colored children
be withdrawn and provided with school privileges by them-
selves. We further request that early action be had in the
matter.” ,

Then there is an insertion of the names on the petition.

On the motion, the petition was referred to the com-
mittee on teachers.

Q. All right, if you will refer to the section entitled
“Negroes Are Divided on Mixed School Legislation; Most
For It,” refers, does it not, to the legislation proposed in
1878 to strike out the color line?




frassoatage.: .

261

A. That’s right.

Q. If you will look at page 20, it refers, does it not,
to a meeting at the Second Baptist Church, representatives
of the black community, does it not?

A. That’s correct.

Q. Does it set forth at page 20 a resolution submitted
I suppose at that meeting and then seni on to the legis-
lature?

A. That’s correct.

Q. Would you read the second paragraph of the reso-
lution?

[1697] A. “Resolved, that we, the colored people of
Columbus, are emphatically and irrevocably in favor of
the change, for the double reason that separate schools are
a grievous injury to the educational interests of the colored
children, and a needless oppression of the too heavily
burdened taxpayer; and this detriment to the educational
advancement of colored children under the present system
is serious, and more so than a generous public would” —
I am not sure about the next word.

Q. “brook.”

A. “. . brook if honestly made aware of it and the addi-
tional cost to the taxpayer to maintain it, and in the present
paralyzed condition of the industries of the State, and the
conviction of the people that they are overtaxed, were
those having in charge the education of the children, to
incur the expense necessary to put colored children in
separate schools or even an approximate footing with the
white children, the separate or present system would not
last a day.”

Q. The next paragraph.

A. “Resolved, that in many localities where colored
children are too few to form a separate school, they aic
kept out of school altogether, and, except in a few local-
ities, they are entirely excluded from high school privileges
all over the State; the objection to proposed [1698] change
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that it would turn five or six-hundred colored teachers out
of employment, proceeds on the supposition that legisla-
tion must provide all trades or professions employment.
Certainly, if colored school teachers or any teachers, why
not all trades and occupations? Worse.

[1699] Q. I believe that’s far enough, unless you think
there’s something that makes that incomplete?

A. No.

Q. You've just read that black children were excluded
from high schools all over the state. You have a section
beginning at Page 26 wherein you named the first negro
graduates from high school in Columbus.

Would you read the beginning of that scction?

A. In 1878, Miss Mary E. Knight completed the high
school course and became the first negro in Columbus to
earn this distinction.

» L] ] ] &

[1701] Q. All right. There is a reference, I believe
for the first time in here, to the Columbus Dispatch in the
report at Page 28. It refers to two stories that appeared
in the Columbus newspaper on September 3, 1878.

Would you read the report from the Columbus
Dispatch?

A. P. Skury, J. Johnson and Daniel Trent, colored citi-
zens and taxpayers, as alleged in their communications,
stated that they lived nc:th of Long and east of 20th
Street and desired to send their children to Douglas Street
school claiming that Loving School was two miles away,
too far for their little folks to walk, and not as good
" [1701A] a school as provided for white children. They also
stated that they sent their children to Douglas Street
$chool when it opened last year, and they were sent away.

[1702] This was never reported to the Board. These
persons have been offered streetcar fare, street is in paren-
theses, on the Long Street Road in all kinds of weather
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during school term, but refused to accept it. They are
near the street railway and would have to cross it to get
to the Douglas building. The matter was referred.

Q. All right. You also quoted from the Columbus
Statesman. Was that a newspaper in general circulation
at that time?

A. That is correct. It went by