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THE SUPREME COURT OF THE UNITED STATES

UNITED STATES,

Petitioners
Vo ¢ No. 85-699

PHILLIP PARADISE, JRes ET AL :

washingtons DeCo
Weanesdaye November 12, 1986
The above—entitled matter came on for oral
argument before the Supreme Court of the Unitea States
at 10304 o'clack a.me
APPEARANCES:
CHARLES FRIEDs ESQas Solicitor Generals Department of
Justices Washlingtons D.Ce3 an behalf of the

petitioner.,
Jo RICHARD COHENs ESQe»s Montgomerys Alabamas on behalf

of the respondente.

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CANTENIS

iZ

QRAL_ARGUMENT QF
CHARLES FRIEDs ES3SC.»

on behalf of the petitioner
Jo RICHARD COHEN,o ESQ.»

on behalf of the respondent
CHARLES FRIEDs ESQes

on behalf of the petitioner

ALDERSON REPORTING COMPANY, INC,
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300

EAGE

22

40




10

11

12

13

14

15

16

19

20

21

22

23

24

25

EBROCERRINGAS

CHIEF JUSTICE REHNQUIST: wWe will hear
argument first this morning in Number 85-9499, United
States against Phillip Paradise.

Geneval Frieds you may proceed whenever you
are ready.

ORAL ARGUMENT OF CHARLES FRIEDsy ESQes

ON BEHALF OF THE PETITIONER

MR. FRIEDS The first decrees the first
fitigated decree in this case in 19572 focused on
discrimination in hirlng and found that the Alabama
state troopers had indeed been engaging in
discriminations Promotions were mentioned only in
passing in that decree in general terms forbidding all
discriminatlon in promotionss.

In 1975, Judge Johnson appeared to assume that
the one for one hiring quota he imposed in ®*72 and
reaffirmed In 1975 would not need to be carried forwara
to promotionss that it would work itself oute. As he
said that times ®The Court dia not order promotional
quotas. Rather it set a hiring guota."

Promotijons were oniy focused on in any decree
of the Court in the 1979 consent decree. That consent
decree provideds and it was voluntarily entered into by
all partiess including the Alabama department and the

3
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United Statesy that promotions to corporal shoulig
praoceed according to procedures fair to alle racially
neutralsy with fittle or no adverse impact on blackss and
in conformity with the 1978 Uniform Guidelines on
Employee Selectlonse,

Shortly thereafter the department proposed and
all parties agreed that there be a batch of promotions
to corporal which batch inciluded four black ana six
white troopers. There were nu promotions to corporal
thereafter until tne»batch jnvolveu in the present
proceecdingse.

In 1981y after a certain amount of delay and
further prodding by baoth the United Statess the
plaintiffs, and the Courts the department cid come up
with a promotion procedures including a written exam ;na
the use of factors such as seniority and evaluatjonsa.

The plaintiffss Paradises and the United
Statess had concerns that this procedure would in fact
have an adverse impact. But it was agreed by alil that
the procedure would go forwards the exam would be
adninistereds and then would look and see what the
numbers were. In the event the numbers were Jjust
dreadfui and the promotions did not go forward according
to that procedures there would have been no blacks
promoted according to the procedure if it had run its

4
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course.

Therefores and here 1 read from the joint
appendixs Page Sly the plaintiffss respondents here,
stated that the departments and I am quoting-hereo “in
apparent reccgnition of the adverse impact® of the 1981
procedure offered to make the next batch of promotions
to corporal in such a way that 20 percent of those
promoted wouid be black trocperss,

The plaintiff respondents rejected this offer
and began this proceeding to enforce the consent
decree. In that proceeding the plaintiffs again offered
to make four of the 15 promotions promotions of black
candidates. That was rejected by the plaintiffs anag by
the District Courts which instead imﬁQsed the one for
one hirlng quota In question in this cases stating that
it would remain in effect not Jjust for that particular
batch of promot ionss but until the higher ranks of the
department reflected the 25 percent goal of the hiring
quota'or acceptable procedures haa D;;n workec out as
per the consent cecree.

QUESTION: When was thats General Friea?

MR. FRIED: That was in 1983. Nows in the
event the aone for one hiring quota was used only that
one times it was never used agains. The next batch of

promotions to corporal proceeded on a three black

5
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trooper for nine or ten white trooper basis in *84/%85,
anda to date the promotibn procedures have not yet been
valldated as Job reflated according to the uniform
Guidelines.

There isy In our views a single issue on
certiorarl here and that is whether the 1983 one for one
promotion quota imposed by the District Court comports
with the equal protection guarantees of the
Constltutions anad we take as our polnt of departure the
law as {aid down by this Court in the Sheetmetal Workers
casee Firsts when == &

QUESTION: General F}ieds before you get into
the main thrust of your arguments could I just ask you
if you accept the constitutional validity of the one for
one hirlng guotas

MR. FRIED: That is not before uss and it
certalnly is a matter which would require considerable
inquiry and wse uould‘want -

QUESTION: Do you have a position on that?

MRe. FRIED: we would want to jook at ite I
could not --

QUESTICN: You mean you haven®t looked at that
questlion yet?

MR. FRIED: Of course we have. 0Of coufse we
haves but I would not want to pronounce on it without

6
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looking at the circumstances and opening them up again
because in the 1light of what this Court said in the
Sheetmetai Workers case any such order must be subject
to the strictest scrutiny and must be shown tc be driven
by a compeljing purpose.

I would be very loathe to speculate ana
certalnly to make --

QUESTION: Wells the government does not
challenge that at this pointe.

MR, FRIED: It does not chatlienge ite

QUESTIONS ALl righto

MR. FRIED: It is not an issue in the sases

QUESTION: Well, it was an issue in the case
at one time.,

MR, FRIEDS But it is not an issue In this
proceedling because there was no == certiorari was not
sought nor was it granted on that issues

QUESTICN: I ;ee.

MR FRIED: All we have bDefore us is the one
order of a one for =-=-

QUESTICN: Do you think there is a
constitutional difference petween a one for one
promotion quota and a one for one hiring gquota?

MR. FRIED: Certainlye. Certainiys there is a
difference, There Iis a difference because a hiring

7
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guotas as this Court pointed ocuts has a more ciffuse
effecte The hiring quota has its burdens anc there is a
burdens which is why It is troublesomes but nevertheless
it has a burden on a whole undifferentiated population
of persons applying for a job. A promotion quota works
cn a distinct cohorts people who have worked togethers
who knhow each othersy aid who have embarked on a career
with certain expectationss so there is lndeed a
difference between the twos but we do not have the
hiring cuota before us.

Noss the Sheetmetal Workers case established
thaty first of alls if there is to be actions state
actions and that doesn®t matter whether it is
leglistatives executives or Jjudicials which uses a racial
classiflcationy, there must be a compelling state
interest or at least an important state interesto

Seconds this racially preferential means to
the end must be shown to have a close fit to_the enadys
and the term that we prefer and that seems to capture
the idea Is that of narrow tailoring which the Court has
used on many occaslonse.

And tinallys there has to be a most searching
inquiry to determine whether this hand in glove refation
between means and ends actually obtains. The end in I
view In this case in respect to the action which is

8
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before thils Court cannot really be disputed because it
is designated by the very style of the proceedings out
of which the disputed order emergede

These were proceedings to enforce the consent
decrees and therefore the end in view of the decree was
to enforce the 19679, 1981 consent decrees that
promotions go forward on procedures fair to all without
an adverse Impact ;n black candidates andrin conformity
with the 1978 Uniform Guideliness ana the only question
before this Court is whether the one for one order
imposed in 1983 was inceed narrowly taiflored to that
ende

Nows narrow taiflorings of courses is a very
factual inquirys and yet it cannot be the case that a
court or any other governmental actor can simply run the
term “narrow tailoring® up the flagpole ana then
continue to do whatever it is he wanteag to ac. It is
meant to be a break on ill-considered or unnecessary
recourse to race by the courts or by anyone else,

QUESTION: Mr. Frieds may I inquire whether
you think that the fact that the order was made
conditional on the adoption of a neutral promotion
policy and plan is a fa;tor to be considered in whether
it was narrowly tajilored or not?

MR. FRIED:s It is absolutely crucial that it

9
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was conditional. In our view it Is dispositives

QUESTION: Wells was thls order conditionali on
the adoption of a neutral promotion?

MR. FRIED3 It was said to bes Justice
G®Connors but the one time on which it was imposeds
which was in 1983s the police department was offering to
go forward with promotions on a four blacks eleven white
scheduley so there was no adverse impact by definition
on that case. Neverthelesss it was imposed. It was
never imposed agains and yet in --

QUESTICN: Has there been a neutral pian
adopted? Do we assume that there has been one ever
adopted or not?

MR, FRIED: The procedures currently used by
the department cannot in any significant way be
distinguished today from those which were in piace at
the time the department acted and offered to do its four
for eleven promotione.

QUESTICN: How do we know whether a neutral
plan has been adopted? Is that something that was to be
submitted to the Court for its approval?

HRe FRIED:Z There has as yets ana this is
cited in our briefsy there has as yet been nos no system
which has been validated under the Unjform Guidelinessy
and this s why the idea that the decree was conaitional

10
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and so It doesn®t really matter seems to us not to work
because what happened befare the decree In 1978
immediately after the consent cecree was signeds the
department promoted four black troopersy six white
trooperse

in the proceedings the department offeread to
promate four bltack troopers and eleven white trooperse
;}ter this 1983 conditional decree the department
promoted three black trocpers and nine or ten white
trooperss At no time and stiil to date has there been a
validated promotion procedure s and therefore the
conditionality of the 1983 decree strikes us as being
something of a mysterys because we =--

QUESTICONS May I ask whose fauit it is that
there hasn®t been a valldated plan? Has the Court been
dragging Its feet and not looking at its or has the
department not submitted ones, or what?

MR, FRIED: Wweils the department has adopted a

/ t

number of planss but a validated plans Justice O0'Connory
is a difficult and complicatec thing to do. Judge
Johnson recognized that all the way back in 1675. The
Uniform Guideliness which are the standard for
validatlons state in turns that a selection procedure
which has no adverse impact generally adoes not violate
Title 7« Thils means that an employer may usually avoid

11
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the application of the guideline by use of procedures
which have no adverse impacta.

Heres the department continuously since 1979
has made promot ions to corporail by a formuia which by
gefinition had no adverse impacts So the Guidelines
don®t actually and would not usually be impliede 1t is
a kind of belt and suspenders idea that was being used
heree.

QUESTIONS General Frieds what is the meaning
of the term *adverse Impact™ as you have Just used it?

MR. FRIEDS The meaning of the term "“aaverse
impacts®™ Mro. Chlief Justices Is that the numbers that the
procedure produces do not gepart by more than ‘
four-fjtths from the pool of persons applying ftor the_v
Jobs roughiy speakings That is the so-called
four—-fifths rules Anc in this respect the department
has met or exceeded the four~fifths rule in every
promotion it has made since the consent decrees

QUESTION: I neea a littie more helpe Could
you spell out what it meanss "not aepart by more than
four~fifths?®

MRe FRIEDZ Yeso I} you have a trooper force
at the entry level seeking promotion to corporal and
that trooper force 'Iss let us says 25 percent blacks it
fias now reached 25 percents it wasn®t quite there yet in

12
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1983y but it was supposed to be a 25 percent so let's
say it%s 25 percent blacks Then the four—-fifths rule
fequires that the number of promoctions thaﬁ you make not
depart from that 25 percente.

QUESTICM: Cne out of four.

MRo FRIEb: OFe out of foure By more than
four-fifths., Nows as I says in each instance the
department has done better than thats and what is
ironics Justlce C°'Connors in relation to your questions
is that after the 1983 decrees the proportions were
actuailly marginally worseo. They were slightly worse
than what the department offered before it got socked
with that 1983 decree.

Sos the conditionality iss as I says a bit of
a mystery.

QUESTICN: But it is confusing to mes stillie.
Presumably §f the department had a validated plan this
order would evaporatea

MR. FRIED; wells it has In fact evaporated
because it has never been imposed againe There have
been ~-- there was one batch of promotions wg7ﬁh took
place the next year to corporals and the numberss as I
says were slightly worse than what the department had
offereds and there was still not a validated plans and

everybody was happys So as I say It Is a bit of a

13
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mysterys but it is a mystery which I think can be
cleared up In part by realizing that validating a
promotion procedures particularly when you are dealing
with small ;umbers and upper ltevel jobss is a
particularly difficult thing to doe

The Unilform Guidelines focus on things like
gemonstrations of job=-relatedness of various criterias
which demonstrations have to be testified to by
industrlial psychologists and things of that sort. Wells
that is extraordinarily hard to procuces and that is why
many employers prefer to simply go to the language which
I reads If there is no adverse impact you don®t need to
use the Guidelinese

Nows in the Sheetmetal Workers case the Court
made quite cltear that before you can use a racially
preferential criterion you have to show that the means
is narrowly tailoreds and Justice Powell made the point
that you can®t find out whether something is narrowly
tailored without askingy as compared to what? The
phrase which is cften used is "least restrictive
alternative.®

And we submit that the one for one quota
imposed by the Court was not narrowly taifored as
compared to the four for eleven promotion schedule
offered by the departments and the numbers involved arey

14
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of courses szally, and yet we believe there is a very
large principle involvea heres which is what brings us
to the Courts because the four for eleven which the
department offered and offered in good faith as its
prior and subsegquent promotions after the 1579 consent
decree showeds the four for eleven schedule has some
rationales It is in strict compliance with the consent
decree®s requlrement that there be no adverse impact.

The one for one quota imposed by the Courts on
the other hands has no rationale whatevere It Is whoily
arbitrary.

QUESTION: Buts General Frieags you can
certalnly say the one for one is in strict compliance
wlth the requlirement that there be no adverse impact,
It goes too far in your views I knows but that is all
you have sald about the four for eleven so fary is that
it has no adverse impacte You can say the same thing
about the one for onee.

MRo. FRIED: wells the question that you are
inviting me to speculate on was whether the police
department and the Justice Department should in fact
have signed onto the consent decree they dig consent
to. But the understanaging of that consent decree and
the use of the terms "adverse impact®™ would indicate
that the four for eleven is what caonstitutes

15
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coempliance,

One for one is a wholtly arbitrary proportion
which bears no relation to anythings

QUESTIONa You say that the four for eleven
bears a relationship to the percentage of blacks In the
private force who are trying to be corporais 25
percent,

KR FRIEDs That is correct. It at least is
tied to somethinge Nows we coulds in another day and in
another cases wonder whether that is a good idea., That
ts not thls case and It is not the issue on which this
Court granted certiorarl. And our polnt is that §f you
are asklngs was the one for one quota rarrowly taililored
I am simply asking the Court tu compare it to the
alternative, and the alternative was one which obviously
trammesed less on the white competitors for these
promotions and moreover at least had some raticnales,
represented somethings and what we don't understana is
what the one for one guota represented.

QUESTICN: General Frieds can I Jjust ask this
kind of basic gquestion? This narrowily taitored
principle that you say should apply to remedial decrees
entered by Courts after finding a history of racijal
discriminations has- the Court ever said that a decrees a
remedial decree must be narrowly tailored as opposed to

lé
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a3 pltan that the department itself might work out or
leglisiation or something iike that? You think it is
clear the same standard applies to what the judge does
to correct a proven violation of iaw and what a
businessman or the department might do on its own?

MRe FRIED: wWeltls before I answer that
question comp!etel;\l must say that in respect to
promotions this was to enforce a consent decree. Here
we have the enforcement of a consent decrees

QUESTICN: But we do have a history of
violations of the statutes as I understand it.

MR. FRIED: We have the 1972 and 1675
litigated decrees. That s correcte It would seem that
when a court imposes a remedy an argument can be made
that there Is a8 wmore stringent requiréﬁent upon the
Court than when the parties ==

QUESTIONS Is that the messages for examples
of the Swann cases that they shoula do no more than
absolutely necessary to correct its the school
desegregation? It is the same sort of problems isn't
it? _

MRe FRIED: I don't see the Swann case as
authorizing a District Court to roam at large creating
racial balances or usling racial clarification -~

QUESTIONS Wells nos of coursey it shoufantt

17

ALDERSON REPORTING COMPANY, INC,
20 F ST., NNW., WASHINGTON, D.C. 20001 (202) 628-9300




16

17

18

19

20

21

22

23

24

25

roam at large. It should try to tailor its decree,

MR« FRIEDE That's correcte )

QUESTICNS But has thls narrowly tailored
danguage ever been found in cases agescribing the duty of
a District Judge to correct a violation of f{aw?
Generally 1 thought the presumption was the aother ways
that he could perhaps go a {ittle more than if there had
been no proven viclation of lawe

MR, FRIED: rHe can co a ;}tt!e bit more except
where the fittle bit more trammels upon innccent parties
who are not themselves violators of faws so 1 have
always assumed that the narrow tailoring requirement =--

QUESTICNS There were a fot of white school
children who weren®t violating any taws who had =--

MR, FRIED: But neither were either white or
black school children peing deprived of an educatlions
while here white troopers are being deprived of a
promotion that they might otherwise haves so there is a
very large difference.

I would like to just mention one possible
Justification.

QUESTICNS But Jjust to be clears you don't
have any cases where a judicial decree has been
compelled to follow this kind of formula you are

suggesting?

18
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MRe FRIED&é I rather understood the Sheetmetal
Workers case to make that pointe If you put tggether
the various opinionss that is how [ read the Sheetmetai
Workers case. Indeeas the Court of Appeals in the
Sheetmetal Workers case haa a one for one quota rather
jike Judge Myron Thompson®s guota heres and threw it out
ass and I quote heres ¥not suftficiently narrowly
taitorecd.® So it gidn®t even begin --

QUESTICN: But your point, point, as I
understand its is not that a cne for one quota is always
impermissibles but rather that the particular facts of
this particular case it was excessive relief.

MR, FRIED: Yessy as compared to the
alternativess

QUESTIONS Sort of an abuse of discretione.

MRs FRIED:s As compared to the -- it haa no
sufficlent rationale.

QUESTICN: So we are really not cgecicing any
general princlples but rather whether this particular
rellef was appropriate in this particular casee

MRe FRIED: when you come up witn the numbers
one for ones you have to have a reason for the numbers
one for ones Judge Thompson said that as a matter of
fact If the plaintiff had asked that all the promotions
were black he would be inclinea to do thats toos so it

19
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strikes us as a wholly arbitrary number just pulled out
of a hat. Nowy it is said =-

QUESTIGNS: Do you thinks Mr. Frieds that
possibiy the Jjudge was Jjust tiread of waiting for a
neutral promotion plan and it was an in terrorem sort of
an order? -

MRs FRIED: Ghs I-am sure he -=-

QUESTICN: What aiad we have here?

MR, FRIEDS 1 am sure he viewed it that way
but it ls-very odc if that ls what it was because it is
a tittle bit like spanking a child who is peing good to
show him you really mean it and you are ready to spank
him when he |s bads because on thils occasion the

-department was offering to promote in a way that had no
adverse impacts and subsequently when they still didn't
have a validated plan the one for one quota was no
longer Imposeds so it was a swora of Damocless but 1
suppose the point of the sword of Damocies is that it
hangss not that it fallse

QUESTICN: was it within the power of the
Court to demand.and insist on the adoption of a neutral
promotion plan that was vatidated?

‘ MRe FRIEDS Wells it is within its powersy I
supposes but it has-as yet shown =- it has yet to show
that it considers that to pe such an important things

20
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givenn the fact that the department seems to be promoting
without an adverse impacte.

QUESTICN: There are other in terrorem
remedies available if the Court simply -- assuming that
some In terrorem action was justifieds the Court cocuid
have done something other than this,.

MR- FRIEDS Indeede.

QUESTICN: It is not even narrowly tailored
for that purposes you would says I guesss

MRe. FRIEDs It is not -- you are punishing a
child when he 8s being gooo to show him you are ready to
punish him when he is bads and you are not even
punishing that childs you are punishing his little
friend across the street.

QUESTION: tet me ask thiss General Friedo
You said earlier that in fact the one for one
fequirement has evaporateds I think that i1s the wora
you useds Then what are we arguing about it for?

MRs FRIEDS Because on this occasicn a
promotion was ordefed Dy a court on a pasis which we
consider to be profoundly illegals and the fact that it
happened to a few people only once docesn®t change that
fact, This Is a bad way for things to go forwards and
this Court In terms of what it has said before, we
belleves shoulad make that quite plaine

21
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Nouws the issue is not moot because those who
would have been promoted but for Judge Thompson's order
would be entitlea to back pays compensatory senioritys
things of that sort. So the Issue is not moots It is
very faocused. That is an advantage. It means we can
look at narrow tailoring and really see what we havee.
He don®t have the whole world to roam about ine

If I maysy I woula like to reserve the balance
of my time for rebuttal. Thank ycue.

CHIEF JUSTICE REHNQUIST: Thank yous General
Friede

He will hear now from yous Mr. Coheno

DRAL ARGUMENT OF Jo RICHARD CUHENs ESQes
ON BEHALF OF THE RESPONDENTS

MR. COHENs Chier Justices and may it please

the Courts at the time the one for one promotion

requirement was entered in this case three alternative

remedies had aiready failede The first remedy was

impqseq in 1670 in a case called Unitea States v.
Fraziers It was a remedy imposed against the Cepartment
of Personnely one of the defendants in this case., It
was a simple injunctions an injunction that enjoined it
from discriminating.

Because the Department of Personnel
administers the Alabama merit laws the injunction
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applied across the board to all Alabama state agenciess
In 1972 the District Court found that at jeast as far as
the state troopers were cancerned the injuncticn had
been ignored.,

In the face of such a blatant violation it
orderedy among other thingse the one for one hiring
requirement., The District Court hiring requirement
stays Into effect or lasts until 25 percent of the
trooper force as a whole is blackes It is not limitea to
the entry level rank because the Judge feit that the
defendant®s discrimination could not be so neatly
characterlzed as being limited to hiring.

QUESTICNS You disagree then with the
Solicitor Generals Mro. Cohens as to whether the 1972
decree dealt with promotions?

MRe COHEN: Yese In 1979y in spite of the
fact that the IQ72*decree was designed to provide an
impetus to promote blackss not a single plack haa been
vromoteds, This times howevers the parties provided a
solutiony, a consent decree that was enterec by the
District Court, It was a partial decree., It did not
disturb the prior orders that had been enteread in the
case. Insteads it provided a mechanism by which blacks
could finally advance within the ranks of the Alabama
state trooperse.
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In 1983 the District Court found that the
third remeady had failed miserably. The Alabama state
troopers were still without any acceptable promotion
proceduress ana according to tne Oistrict Court it did
not appear that they would have any such procegures in
the near future. The Solicitor General writes to this
Court that there was no history of recalcitrance by the
time 1983 cames that the Cepartment of Public Safetyo
the Atabama state troopers had made a generous offer of
20 percent In —-- right prior to the enforcement action
beginning in 1983,

These statements dontt stand scrutiny. The 20
percent offer to which the Solicitor referred was not
intended to be an offer that recognizea that the decree
haa -- that the promotion procedure had an adverse
impact. It was designed to insteaa temporarily postpone
the day of reckoninge As a matter of facts when the
plaintiffs brou;ht the point ocut in the District Court
that the 20 percent offer had bpeen madesy the aefenaants
objected and said it was a configentjal settliement
offer.

The Solicitor also indicates that the system
that was adopted atter the consent dedgree was entered
was no different than the system that was in place prior
to the adoption cf the Court's December 155 1983,
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order. That is false. %he offer on the table was a
one—-time proposals a one time proposal to promote eleven
whites and four blackse. It was a proposal that was ==
the numbers were generateds I supposes as an attempt to
modestly comply with the reaquirement that there be no
adverse impacty but the numbers were not generated by
any sort of procedure or any surt of selection procedure
that was in place. The numbers to which the Sclicitor
points after the promotion orcer was entered were
numbers that came about through the department®s attempt
to come up with promotion procedures that complied with
its requirements under the decreee.

The department represents that the promotion
procedures comply with the decrees and the promotion
procedures that they have adopted are far different than
the promotion procedures that they haao at the time the
order was enterede.

QUESTIONS Mre. Cohens let me try to unaerstand
what It is you argue that the Court coula daoe The
Solicitor General nas said that grantings even granting
what you have saids that tne aepartment has been In
violations wilful violations that where a race conscious
remedy Is imposec,ﬁ;ccording to the Solicltor General it
has to be narrowly tailorea.

Nows you are contesting that it has to be
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narrowly taitlorece You would say one for one is okaye

I presume you woulo also say that atl promotions must be
of btacks as opposed to whitess. would that have been
okay?

MR, CORENG Nos Your FHonore

CUESTICN: Why not?

~HR. COHEN: That is not what we proposed in
the District Courte I think there would be a
significant gitference. If all the promotions had gone
to btackss then it would have been the case that white
state troopers would have had to perhaps wait an awfully
long time in order to have another chance to even
compete for promotional opportunities., The Cistrict
Court®s ordery, on the other hands leaves white troopers
with the opportunity to compete at warst for at least
hatf of the promotional opportunities or the promotion
positions avalilable.

TQUESTICN: what about four to one?

MR. CCHEN: Excuse me? I am so sofrye

GUESTICNG Wwhat about fcur to ones, four olacks
for one --

HRe CCRENs I think that four to one would
have been excessive given the Cistrict Court’'s
experience. The cne for one =--

CUESTICN; What are you measuring =-- what is
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the measure of what the ratio would be? The Solicitor
General has suggested a measure., That iss the measure
is what is necessary to bring the promotion into
conformance with what the adverse impact stancards would
be. What is your measure?

MRs CCHEN: I think the District Court had to
carefully balance the competing interests at stakes on
the one hand the need to enforce the Department®s
consent decree cobligationss, and on the other hand the
need to minimlze any burden imposed on whites. The
Court chose the one for one requirement for essentially
two reasonse.

The one for one requirement had existed at the

hiring level for quite some time. The requirement had
proven effective. It had also proven to be wmanageable.
In additions the Cistrict Court looked to this Court's
opinion in Webbers an opinion that®s =-- albeit in a
different contexts to see what type ot buraens or to
seek guidance on what type of burden could be
permissibly imposed,

The one for -ene promotion requirement that the
District Court did Impose aiso was far better suited to
the situation that confrontea it for two reasonse.
Firsty it compensated the pbeneficlaries of the
gepartment®s consent decree commitments for the

21

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C, 20001 (202) 628-9300




IR

12

13

14

15

19

20

21

22

23

24

25

department®s delaye.

Secondlys it provided a mechanism aesigned to
ensure that the intolerable sltuation that confrontea
the District Court would not reoccur. If the
cepartment -~ if the department haa simpiy been enjolined
to do what it was supposed to co ail alongs there would
be no incentive toc end its footdragginge

Nows the Solicitor does suggest that there
were a variety of nonraciai alternative; that the
District Court could have imposeds For examples he
mentions contempt or threatening the department with the
prospect of taking over its operations through the'
appointment of an administrator. Whether these types of
procedures would have served the purpose of the Dlstrict
Court order in ensuring future compliance with the
consent decree Is a matters of courses where oplnions
might differ,

Never thelesss two points are clear. The
District Court entered its orcer onily after carefully
reviewing the failure of prior orders in tnis case to -
make the Alabama Department of Public Safety finally
promote biack troopers.

Secondlys naone of the so-calied plentiful
nonracial alternatives that the Solicitor General puts
forward here were ever presented to the District Courte
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Not a single one of them. Nowy this Court should not
underestimate the ingenuity of litigants to think of new
nonracial alternatives after the fact glven that the
District Court here had a firm basis and a reasoned
basis for adopting its race=conscious remedye

B Sanctioning the Solicitor General'®s approach
here would mean that litigaticon like this would never
come to an end. UDefencants with an egregious record of
discrimlnatlion would have incentives to delays and
appeliate courtss not having the benefit of the parties
before it or familiarity with the record will always be
required to second guess District Court Jjuagments. In
adaltion -—-

QUESTION: Wouldn®t we have to second guess
them atl the time if the tailoring standarag that we
adopt bs the one that you have suggesteds which 1
don®t -- I don®t entirely understand. The only reason
you say one for one is the magic number is because they
rad used one for one at the hiring level.,

MR. COFENZ Noo

QUESTION: Why is that the magic number theny
as opposed to two to ones, or three to ones four to one?

MRe. COHEN: The District Court had competing
interests at stake.. The matter of choosing a ratio,
there can®t be any type of mathematical precision to its
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as this Court has recognized on many occasions., The
District Court®s choice of one for one was by no means
arblitrarye.

QUESTIGCNS Why not?‘ What did it rest aon?

MRe COHEN: Because it had proven effective
ang wanageable in the pasts Seconas the District
Court -~

QUESTICN: At the hiring stage,

MRs COHEN That®s corrects

QUESTICN: But as we pointed out in our
gpinionse hirlng s quite agifferent from promotion in
the effect that is wrought upon the individuals that are
harmed,

MR, COHEN: There is a differences and the
Court in Sheetmetalss of courses pointed out once or
twicees I think that it was not dealing there with a
burden that was imposed on existing employeesas
Neverthelesssy the Court has not adopted any saort of per
se rule that says that no race conscious oraers can be
entered at the prcmotion level.

QUESTIGON: Nos but It makes you think that I}f
one for one is gocd at the hiring stage it is not
necessarily goods in facty is fikely not to be goca at
sthe promotional stage.

MRe CCHENS There are a number of ather
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purposes that the District Court®s one for one order
serve. Agalns the District Court®s one for one oraer
was deslgned to provide a mechanism toc ensure future
complliance., It was designed to give the department =--

QUESTIONSs It was in terrorems in effect? It
was a mechanisms a you see its to compel the department
to come up with a neutraj plan? Is that how you see
it?

MR. CORENS Justice C'Connors I don®t know if
the term in terrorem aids the analysis. The order was
definitely designed to compel the Department of Public
Safety --

QUESTIGON: Did it relate to the number of
qualified blacks in a poo!l for promotion?

MR. COHENZ The order was carefully crafted in
that regarde It said that the one for one recguirement
never wouid operate in the absence of objectively
quaflified blacks. The record tefore this Court
indicates that the department has been aliowed to make
promaotions to the lieutenant and the caotaén's level and
promote onjy whites because the Court and the parties
have accepted its representation that at least for now
and because cf lts prior history of discrimination there
are no black troopers in the ranks of the Alabama state
trooper force that are objectively qualifiea.
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Sos the order has built-in safeguaras to
ensure that no unqualifieo troopers =--

QUESTICN: But the order on its face did not
retate to the number of qualified people available. It
was only because it was qualified that it wouild survive
then?

MR, COHEN: The order would not survive if {t
mandated the promotion of npumerous unqualifieg personse
I don®t disacree. The one for one requirement was not
peggeds It did not —-= was not expiicitly related to the
percentage of blilack persons that took the corporal’®s
examination in 168l That®s correcte

In addition to not requiring the promotion of
anyone who was unqualifieds the one for one requirement
does not compel any unnecessary promotions. It is a
limitea remedys a conditional onee. It applies only in
the event that the department faills to ablide by its
obligationss and then only in the event that btlacks do
not represent 25 percent of the troopers at a given
rank.

Thé order here aonly has a minimal impact on
the interests of white trooperss,

QUESTIGN: What promotions had been made Jjust
prior to the =~ between the time of the consent decree
and the entry of this one on one order? Had there been
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any? ~

MRe CORENZ Yessy 'in February of 198Cs ten
coporals were promoteds six whites ana four blackss
pursuant to a sice agreement entered simultaneously with
the decree. In additions white troopers had been
promoted among the upper rankss for examples from
corporal to sergeants from sergeant to lieutenants
lieutenant to cagptains captain to majore.

So while the department was continually
promoting persons in lts upper ranks =-

QUESTION: Do you think that side agreement
over =-- was to generous to whitess that six~four?

MR. COREN: I am not sure. I don'’t -—- at the
time that it was entered into it obviously appeared to
be a gocd deal.\

QUESTICNS From the time of the consent gecree
untlt the one on one order was entered you can®t say
that there were any whites who were promoted who really
digan®t -~ shouldn't have been promoted?

MRs CORENS There were no whites whe were
promoted *rom the position of corporal other than the
ten persons promoted at the time right after the consent
cecfee wWas enterede

QUESTICN: You said fraom the position of

corparal. DIid you mean to the position?
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MR« COHENS Yeso. Thank yous Chief Justice.

Agains I would point outs howevers that the
1979 consent decree was desligned =-— it was nct the first
time that the issue of promotion had come up in this
case., Of coursesy black troopers in 1972 never had the
fuxury of being discriminatea agalnst at the level of
promotion, There were no black trooperss and {t wasn't
because the Department of Publijc Safety just happened to
be using a test that was not validated and happened to
screen all of them oute It happened to be the case ==
it happened because it operated a pervasive system of
discriminatiaon. )

Because of thats Judge Johnson in 1972 applied
the 25 percent figure to the trooper force as a whole.
He explained in 1979 that the reason he did that was to
pravide an Impetus to promote blackse. Justice Paowell®s
ocinlon in Wygants for examples indicates that the
schooil board there perhaps to serve its interests coula
have chosen something more narrows scmething that had
less of an itmpact. They coulc have chosen a hiring
huota rather than the layoff proceaure that it did
employe. )

Wells in this case the hiring gquota has
already been lmplemented and it has proven ineffective
to provide an impetus to the aepartment to promote
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biackss Because of that the partiles entered into their
cansent decree ccmmitments and in 1983 those commitments
were the ones that the District Court found that the._
department had not fulfillede

QUESTION: Mr. Coheny would a flexible goal of
promoticns gearec to the number of quailified blacks
available for promotion have been a more appropriate
narrowly tallorec remedys do you think?

MRe COHENS Nos it would nots for two
feasonse.

QUESTICNS And why not?

MR. COHEN: Just like the eleven to four
proposals the eleven to four one~time offer that the
District Court rejected in 1983, a proposal that simply
reiterated the department's consent decree qommitments
would have done nothing to compensate for the
department®s delay and it would not have provided some
sort of mechanisnm to compel the department to comply
with {ts obligations in the future.

In addition to only having --

QUESTICN: Would tying it with a fine or
contempt citatiaon for delay have solved that problems do
you think?

MR, COKENS Justice G'Connory it is impossible
to say In retrospect whether or not that woulc have
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workeds The District Court here did have a firm basis
tfor fuling that some sort of race consclous order was
requireds Previocus orders had proven to be

itneffective. The alternative of putting the director of
public safety in Jails for examples until he changed his
ways may have worked, (ne could never Knawe

QUESTIGN: Cr fines? Cr fines? It gets a
fittie expensives.

‘ MR. CORENa Yessy Your Honors but it also puts
the District Court in the position of perhaps licensing
giscrimination for a price. The Department of Pubiic
Safety here has routinely paid the plaintiff's
attorney?s feess and that has not ageterred it from
continuiﬁg to fail to meet its obligationse.

QUESTICOCN: Why Is the one on one orgcer any
more effective?

MRe COKENS Your Honors it is more effective
in two wayse 0Ones if ;H; department again delays there
is a bullt-In mechanism to make up for ite Two =-

QUESTIONS W®Why is that enforceable?

MRe COHEN: Excuse me? [ aid not uncerstand
your questione.

QUESTICNS Based on your notion the Court
could never enforce anythinge.

MRo COKENS Your Honorsy 1 regret to say that I
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do not understand your pointe

QUESTIONS Wells you say the one on one order
is ali{ right and that it is effectiveo,

MR, COHENS It has been effectiveo That is
correct.

QUESTIONS That is because the department is
ogbeying lte.

MR, COHENS It is == it is not obeying the one
for one requlirement. It is promoting persons pursuant
to proceduress emgploysent procedures that wouid =-

' 6UESTIDN: Hells neverthelesssy nevertheless it
is implementing the one on one requiremente.

MR. COHKENS It—is not promoting perscns on a
cne to one basise Up to this point since this order
Has ==

QUESTION: Hells in any event this court’®s
order is belng lived up to.

MRo. COHEN: This court®s order is being livea
up toe.

- QUESTION: I mean the District Court®s oraer.

MRs COKENS That‘sb;orrect. However =-—

QUESTICONS ¥ells why woulan'®t a ten anda five
or a twelve and sixs some other specific promotion
schemes why coulcn® it have been employeds just like
the one on one?
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MRs COHRENS: Your Honors there is no question
but that §n the cholce of a particular ratio a District
Court has to use its best judgment. This does not mean
that the appeilate courts or this Court should acquiesce
in whimsical orders. What it does means howevers is
that District Courts should have and neeé to have a
reasoned basis for entering the orders that they dos

In this cases given the history of this
defendants given the alternatives that were proposeds
the District Court did have a reasoned basise

QUESTICN: Is there any reason to believe that
an order simply prohibiting promotions until a validated
plan was adopted would have been any less effective than
this? Suppose the court had Jjust said thats. Until you
have a plansy no promotionse I can®t be assured that the
promotions will be on a nondiscriminatory basiss ana
therefore you don®t do them until you have a validated
plane

MR COHENe 0Of courses that would require the
District Ccurt to deciade promotions from wheres for-
example. The District Court here did by its 1979
consent decree enjoin promotions to corporal other than
the ten made pursuant to the side agreement until! such
time as the defenqént lived up to its obligatlaons under
the decrees so an order similar to the one that Your
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Honor is mentioning was entered in this case.

The defendant put forwara a procedure that
would have guaranteed that every promotion go to a white
person. It tried to justify this result by pcinting te
the resulits bf Its unvalidated niring testss and so I
think the record is clear that there is no reason to
believe that the type of order that Your Honor is
suggesting would have worked in this case.

The District Court'®s order had a limited
impact on white troopers in two other important
respects, Because the District Court®s oraer only
applies in the absence of procedures for determining
merite It cannot be meaningfultly said that the one for
one requirement dilsrupts legitimate expectations based
on merito

Secondiys although the government has much to
say about the role of senijority in promotions in general
it does not contest the fact that seniority played a
trivial role heres At bottom the government'®s claim
Tests an the argurent that persons have a right to be
considered for promotion on the basis cf merit rather
than on the basis of the color of one's skine.

This arguments of courses in the context of
this case merely restates the questions because the one
for one requirement only applies in the absence of
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procedures fcr determining merits the government®s
argument s simply a reiteration of thats that the
promotion order heres like any race-consclous remedys
draws a alstinction on the basis of racee

This Court has made it clear that such
cistinctions can sometimes be arawne. It was properly
drawn in this case.

Thank ycus Your _Honor,

CHIEF JUSTICE REHNQUIST: Thank yous Mre

Cohena

Mre. Frileas do you have something mores General

Fried? You have three minutes left.,

ORAL ARGUMENT OF CHARLES FRIEDs ESC.y

CN BEHALF OF THE PETITICNER - REBUTTAL

MR. FRIED: Thank yaus Mre. Chief Justice.

It is important to recali that no promotions
to corporal took place after the 197G consent decree
except according to proportions which clearly indicate
no adverse {mpact on biacks.

Seconds; Mr. Cchen speaks of delay. There is
no indication in the recora that had there been a
vallcgated procedure there would have been some {arger
number of promotions to corporal and therefore some
possibly larger number of blacks promoted to corporale
There is no reason to believe that any more persons
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would have been promoted to corporal on some other
system under some other circumstancess so =--

QUESTICN: Generals why wasn®t -- why weren't
validated procedures adopted?

MR FRIED: Because procedures of this sort
are extraordinarily agifficult to validate in terms of
showings demonstrating that they are Jjob-related.

QUESTICN: (QOver all this time? -

MR. FRIED: Over all this time. Yess Your
Fonor.

QUESTICN: How flong -- how long =--

MR, FRIEDE: They still have not cone its They
still have not done ite

QUESTIONS Welly it sounas to me like you say
it is just tco impossibles It can never be daaone.

MRes FRIEDS The procedures that -- 1 think my
point could be illustrated by comparing the procedures
before the 1983 procedures ana those that are in place
now and which the plaintiffs find satisfactory. The
procedures Ié place now are a combination of
agministered examinationss senioritys and elements of
that sort plus a interview processy in other wordss a
combinatlion of objective and subjective factors.

QUESTIONS: I take it you would say it would be
sufficient compliance with the decree to says wells we
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Justs we find It too hard to acopt some -— get some
procedures validateds so we are just going to offer =--
the departament will just otfer to do the eleven and four
or twelve and six or something that will not have any
adverse impact on blacks. We will just do that
forever. Ke witll just come in, JUJ;é;t;;; says we have
made this offers and impose it on the cefendantse.

MR. FRIED: They are constantiy tine tuning.
it you likey monkeying with the procedures to have them
produce this result more or less automatically.

QUESTICNS Shoulan®t your answer be yess that
would be perfectly aill rignt?

MRe FRIED: welly it woulao not be -- it would
not have an adverse impact on blackss and those —--

QUESTICN: It wouldn®t five up to the decree
to get some procedurese.

MRs FRIED: It woula not iive up to the
decrees but that aspect of the decree is slightly
systifylng. It is a sort of a belt and suspenders
things because the only réason that you want to have
those procedures is to guarantee that there not oe an
adverse impacte

QUESTICNS And you say that the == ygu argue
that a one on one rather than eleven and four is an
exorbitant remedy for failure to adopt some validated
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procedures.

MR. FRIEDS when you are not having an aaverse
impact on your protected group. Thank you.

QUESTION: May I Jjust ask one last qustionl
I take it that if the no aaverse impact is an acceptable
standards it would have been~permissible here to have a
three for one ratioc for the future. -

MR FRIED: The no adverse impact Is the
standard of the -consent decree which we as well as the
other parties signeds and it is not in question in this
caseo.

QUESTICNs I understand that, but do I
understand correctiy what you are saying if you
transliate it to numbers Is that a three for one hiring
quota would have teen permissibles *

MR. FRIED: That®s exactly what was offered to
the District Courte

QUESTION: I am not asking you =- your view
isy that would be permissioles right?

MR. FRIED: It woulc have been permissible
because we offered it and the Justice Cepartaent raiseag
no objectlone.

- Thank yous

CHIEF JUSTICE REHNQUIST: Thank yous General

Fried.
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The case is submitted.
{Whereupons a3t 11301 o'clock aemas

the above—entitied matter was submitteda.}

44

ALDERSON REPORTING COMPANY, INC,

the case

20 F ST, N.W,, WASHINGTON, D.C. 20001 (202) 628-9300

in




CGRIIZTICATION

e Raporting Company, Ine., hezaby cartifias that the
toached pages rasprmsents an accurats transcrizticn of
elacezonic sound racording Q@ tha oral argtmant hefars the
*‘mr-.me Couzs of Tha Tnibtad Stavtas in thae Magher oF:

By

#85-999 - UNITED STATES, Petitioner V., PHILLIP PARADISE, JR., ET AL .

ame that these attached pages canstiifutasg ths c:ig:’.za.l.
t:msci:taﬁt:emcae&zgx oz the recoris o tha

BY/@Z/—W\/

{REPORTER)

|

u

re
4

A



