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CHIEF JUSTICE REHNQUIST; We w i i hear

t first

against

Gener

this morning in Number 85-999, United

Phillip Paradise.

a{ Fried, you may proceed whenever yo u

are ready.

ORAL ARGUMENT OF CHARLES FRIED, ESQ.,

ON BEHALF OF THE PETITIONER

MR. F

litigated decre

d i scr b i1 nat ion

state troopers

discrimination.

passing in that

discrimination

In 19

the one for one

reaffirmed in 1

to promotions,

said that time,

quotas. Rather

Promo

of the Court in

decree provIded

a l i part ie s, in

'?IEO

e in

in h

0

th

ir I

had ind

Pr omo

decree

in prom

75, Jud

Fir ing

975 wou

that it

"The C

it set

tions w

the 19

, and i

ci ud ing

The

is

ng

eed

tio

in

oti

ge

qu

{d

first decree, the f ir st

case in 1972 focused on

and found that the Alabama

been engaging in

ns were mentioned only in

general terms forbidding all

ons.

Johnson appeared to assume that

ota he imposed in '72 and

not need to be carried forward

would work itself out. As he

ourt dia not order promotional

a hiring quota."

ere only focused on in any decree

79 consent decree. That consent

t was voluntarily entered into by

the Alabama department and the

3
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United States, that promotions to corporal should

proceed

neutral,

in confo

Employee

ac

w

rm

S

all partie

to corpora

white troop

thereafter

proceeding

cordi

ith t

Ity w

el ect

Short

s agr

t whi

pers.

unti

s.

ng to procedures fair to al

little or no adverse impact

ith the 1978 Uniform Guidel

i ons.

ly thereafter the departmen

eed that there be a batch o

ch batch included four blac

There were no promotions

t the batch involved in the

i, racially

on blacks, and

ines on

t proposed and

f promotions

k and six

to corporal

present

I

further

plainti

pro

ffs,

n 1981, after a certain amount of

dding by both the United States,

and the Court, the department oi

delay

the

d come

and

up

with a promotion procedure, including a written exam and

the use of factors such as seniority and evaluations.

The plaintiffs, Paradise, and the United

States, had concerns that this procedure would in fact

have an adverse impact. But it was agreed by all that

the procedure would go forward, the exam would be

administered, ana then would look and see what the

numbers were. In the event the numbers were just

dreadful and the promotions did not go forward according

to that procedure, there would have been no blacks

promoted according to the procedure if it had run its
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course.

appendix

stated

apparen

procedu

to corp

promote

There f

x, Page 9

that the

t recogni

re offered

oral in s

d would b

The p!

and began

decree. I

to make fo

candidates

the Distri

one hiring

it would r

batch of p

department

quota or a

per the co

event the

ane time,

this p

n that

ur of

ore, and here I read from the

1, the plaintiffs, respondent

department, and I am quoting

tion of the adverse impact" o

d to make.

uch a way

e black t

aintiff r

roceeding

proceed

the 15 pr

. That was rej

ct Court, which

quota In quest

emain in effect

root ions, but

reflected the

cceptable proce

nsent decree.

QUESTION. When

MR. FRIED: Tha

one for one hir

it was never us

joint

s here,

here, "in

f the 1981

next batch of promo

20 percent of those

rs.

dents rejected this

the

that

roope

espon

to e

ng th

omot i

ected

inst

ion i

not

unti t

25 pe

du r e s

was

t was

ing quota

ed again.

tions

e

offer

ce the consent

aintiffs again offered

promotions of Dlack

the plaintiffs and by

imposed the one for

is case, stating that

for that particular

higher ranks of the

t goal of the hiring

been worked out as

nfor

e pl

ons

by

ead

n th

just

the.

rcen

had

that

in

promotions to corporal proceeded on a three black

5
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trooper for

ano to date

validated a

Guidelines.

nine or ten white trooper basis in '84/'85,

the promotion procedures have not yet been

s Job related according to the Uniform
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MR. FRIED;

certainly is a matter

inquiry and we would

QUESTION;

MR. FRIED;

could not --

QUEST ICN®

question yet?

MR. FRIED;

have, but I would not

one

ts

the

kers

nto

ou

for

That is not before us, and it

which would require considerable

want --

Do you have a position on that?

we would want to look at it. I

You mean you haven't looked at that

Of course we have

want to pronounce

. Of course we

on it without

6
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There is, in our view, a single issue on

certiorari here and that is whether the 1983 one for

promotion quota imposed by the D i str ict Cour t compor

with the equal protect ion guarantees of the

Constitution, ano we take as our point of departure

law as laid down by this Court in the Sheetmetal Wor

case. First, when --

QUESTION; General Fried, before you get i

the main thrust of your argument, could I just ask y

if you accept the constitutional validity of the one

one hiring quota.



circumstances and opening them up again

ight of what this Court said in the

rs case any such order must be subject

to the strictest scrutiny and must be shown to be driven

by a compe

cer tainty

challenge

icing purpose.

I would be ver

to make --

QUESTION; Wet

that at this p

MR. FRIED; It

QUESTION; A t t

MR. FRIED; It

QUESTION; Wet

y loathe to speculate ana

l, the government does not

Sint.

does not challenge it.

right.

is not an issue in the ca

I, it was an issue in the

at one time.

MR. FRIED;

proceeding becau

sought nor was i

QUEST I

MR. FR

order of a one f

QUEST I

se the

t gran

But it is not an issue in this

re was no -- certiorari was not

ted on that issue.

CN; I see.

IED® Alt w

or --

CN; Do you

e have before us is the one

think there is a

constitutional difference between a one for one

promotion quota and a one for one hiring quota?

MR. FRIED-; Certainly. Certainty, there is a

difference. There is a difference because a hiring

7
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quota, as this

effect. The hi

burden, which i

it has a burden

of persons appi

on a distinct c

Court pointed out, has a more diffuse

ring quota has its burden, ano there is a

s why It is troublesome, but nevertheless

on a whole undifferentiated population

y ing for a job. A promotion quota works

ohort, people who have worked together,

who know each other, and

w

d

h

ith

iff

iri

that

acti

legi

c las

inte

the

and

the

used

inqu

betw

ce r ta

erence

?ig ouo

,9

in.

b

ta

No

who have embarked on

expectations, so there is Indeed

between the two, but we do not hav

before us.

w, the Sheetmetal Workers case es

a career

a

e the

tablished

first of alls if there is to be action, state

on, and tha

slative, ex

sif Icatl on,

rest or at

Secon

end must be

the term th

Idea Is tha

on mpany oc

And f

iry to dete

een means a

view in this case

t doesn't matter whether it

ecutive, or Judicial, which

there must be a compelling

least an important state in

d, this racial ly preferenti

shown to have a close fit

at we prefer and that seems

t of narrow tailoring which

casions.

inally9 there has to be a m

mine whether this hand in

nd ends actually y obtains.

in respect to the action

is

uses a racial

state

terest.

al means to

to the end,

to capture

the Court has

ost searching

glove relation

The end in

which is

8
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before this Court cannot really be disputed because it

is designated by the very style of the proceedings out

of which the disputed order emerged.

These were proceed ngs to enforce the consent

decree, and therefore the end in view of the decree was

to enforce the 1979, 1981 consent decrees that

promotions go f forward on procedures

an adverse Impact

with the 1978 UnI

before this Cou

imposed in 1983

end.

7

8

9
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you th

condit

policy

it was

Now,

inquiry

r any at

arr ow ta

e to do

o be a b

e to rac

QUEST

nk that

onal on

and plan

narrowly

i

i

r

on bla

form Gu

t is whe

was inoe

narrow ta

, and yet

her gover

i Ior inga

whatever

reak on i

e by the

ION; Mr.

the fact

the

is

ta

fair to all without

ck candidates and in

idelines, ana the on

other the one for one

ed narrowly tailored

conform

ly quest

order

to that

ity

ion

iloring, of course, is a very

it cannot be the case that a

nmenta l actor can simply run the

up the f Iagpol e ana then

it is he wanted to co. It is

il-considered or unnecessary

courts or by anyone else.

Fried, may I inquire whether

that the order was made

adoption

a factor

i-lored or

MR. FRIED; It

of a neutr

to be cons

not?

a

i

I promot

dered in

is absolutely crucial

ion

whether

that it

9
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1 was conditional. In our view it is dispositive.

2 QUESTION: Wet i was this order conditional on

3 the adoption of a neutral promotion?

4 MR. FRIED; It was said to be, Justice

5 O'Connor , but the one time on which i t was imposed,

6 which was in 1983, the police department was offering to

7 go forward with promote ions on a four black, eleven white

g schedule, so there was no adverse impact by definition

g on that case. Nevertheless, it was imposed. It was

10 never imposed again, and yet in --

11 QUESTION; Has there been a neutral plan

12 adopted? Do we assume that there has been one ever

13 adopted or not?

14 MR. FRIED The procedures currently used by

15 the departme nt cannot in any s ign i f i cant way be

16 distinguIshed today from those which were in place at

17 the time the department acted and offered to do its four

18 for eleven promotion.

19 QUESTION; How do we know whether a neutral

20 plan has been adopted? Is that something that was to be

21 submitted to the Court for its approval?

22 MR. FRIED; There has as yet, ana this is

23 cited in our br ief , there has as yet been no, no system

24 which has been vaifdated under the Uniform Guidelines,

25 and this is why the idea that the decree was conditional

10
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and so i t doesn 't r eal ly matter seems to

because what happened before the decree

immediately after the consent decree was

department promoted four black troopers,

troopers.

us not to work

n 1979

signed, the

six white

In the proceedings the department offered to

promote four black troopers and eleven white troopers.

After this 1983 conditional decree the department

promoted three black troopers and nine or ten white

troopers. At no time and still to date has there been a

vatidated promotion procedure , and therefore the

conditionality of the 1983 decree strikes us as being

something of a mystery, because we --

QUEST ION; Ma

hasn't been a val

ng its feet and n

ment not submitted

MR. FRIED; W

of plans, but a

iff icuit and comp

n r

m G

ecognized

guidelines,

y I ask whose fault t i t i s that

id

ot

d

el

va

li

that a

which

ated plan? H

looking at i

one, or what?

I, the depart

ladat'ed plan,

catec thing t

11 the way ba

are the stan

as

t,

the Court been

or has the

ment has adopted

Justice O'ConnQ

o do. Judge

ck in 1975. The

dard for

validation, state in

which has no adverse

Title 7. This means

turns that a selection procedure

impact generally coes not violate

that an employer may usually avoid

11
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the application of the guideline by use of procedures

which have no adverse impact.

Here, the department continuously since 1979

has maoe promot ions to corporal by a formula which by

cefinitlon had no adverse impact, so the Guidelines

don't actually and would not usually be implied. It is

a kind of belt and suspenders idea that was being used

here.

QUESTION;

of the term "adverse

MR. F

impact," Mr. Ch

procedure produ

four-f ifths fro

job, roughly sp

four-fifths rut

has met or exce

promotion it ha

QUEST

you spell out w

four-f I fths?"

MR. F

at the entry le

that trooper fo

has now reached

RIED;

ief Ju

ces do

m the

eating

e. An

eded t

s wade

ION;

hat it

General Fried, what is the meaning

impact"' as you have Just used it

The meaning of the term "aver s

stice, is that the numbers that

not depart by more than

pool of persons applying for the

. That is the so-called

c in this respect the department

he four-f ifths rule In every

since the consent decree.

I neea a little more help. Could

means, 'not depart by more than

e

the

d

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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rce -is, let us say, 25 percent black, it

25 percent, it wasn't quite there yet in
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what

that

1983, but it was supposed to be a 25

say it's 25 per cent black. Then the

requires that the number of promotion

depart from that 25 percent.

QUESTICIh One out of four.

MR. FRIE0D One out of four

four-f ifths. Now, as I say, in each

department has done better than that,

ironic, Justice G'Connor, in relation

is that after the 1983 decree, the pr

actually marginally worse. They were

the department offered before it got

1983 decree.

So, the conditionality is, as I say,

socked

a bit of

a mystery.

Presumably

order wou

because i

QUESTION; But it

y If the department

Id evaporate.

tR. F RIED be lm,

t has never been im

-- there

the next

were s I

ed, and

was on

year

igh t I y

tfl ere

e batch

to corpo

wor

was

i

p

s confus

had a va

t has in

osed aga

pr

I,

om ot

an d

t

a

th

va

of

ra

se than wha

stilt not

everybody was happy, so as I

ing to me, still

lidated plan th

t.

is

fact evaporated

in. There have

ions which took

the numbers, as I

e department had

lidated plan, and

say it is a bit of a

13
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mystery, but

cleared up in

promotion pro

with small nu

particular 0y

The

Cemonstrat i oi

which demonst

industrial ps

that is ex tra

many employer

I read. If t

use the Guide

Now

made quite c!

preferential

is narrowly t

that you can'

tailored with

phrase which

aIternative."

And.

imposed by th

compared to t

offered by th

is a mystery which I think can be

art by realizing that validating a

dure, particularly when you are dealing

ers and upper level jobs, is a

it

p

ce

mb

di

s

ra

yc

or

s

he

li

,

ea

cr

do.

focus on things like

s of various criteria,

testified to by

ngs of that sort. Well,

produce, and that is why

go to the language which

impact you don't need to

Workers case the Court

can use a rac ially

to show that the means

ailored, and Justice Powell made the point

t find out whether something is narrowly

out asking, as compared to what? The

is often used is "least restrictive

we submit that the one for one quota

e Court was not narrowly tailored as

he four for eleven promotion schedule

e department, and the numbers involved are,

14
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of course, swati, an

large principle invo

to the Court, becaus

department offered a

pr ior and subsequent

decree showed, the f

rationale. It is in

decree's requirement

The one fo

the other hand, has

arbitrary.

d yet we believe t

lvea here, which i

e the four for ele

nd offered in good

promotions after

our for eleven sch

strict compliance

that there be no

r one quo

no ration

ta

ale

here is a

s what br

ven which

faith as

the 1979

edule has

with the

very

ings us

the

its

consent

some

consent

adverse impact.

imposed by the Court,

whatever. It is whol

on

ly

certain)

with the

It goes

you have

it has n

about th

inv i

depa

t

r

ing

tme

QUEST

y say t

requ is

too far

said a

o adver

e one f

MR. F

me to

nt and'

IN® But, General Fried, you can

he one for one is in strict compliance

ement that there be no adverse impact.

in your v iew, I know, but that i s al l

bout the four for eleven so far, is that

se impact. You can say the same thing

or one.

RIED; Well , the question that you are

speculate on was whether the police

the Justice Department should in fact

have signed onto the consent decree they did

to. But the understanding of that consent d

the use of the term-s "adverse impact" would

that the four for eleven is what constitutes

consent

decree and

indicate

15
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coop I lance.

One for one is a wholly arbitrary proportion

which bears no relation to anything.

QUESTION; You say that the four for eleven

bears a relationship to the percentage of blacks In the

private force who are trying to be corporal, 25

percent.

MR

tied to some

another case

Is not this

Court granted

are asking,

I am simple y

alternative,

trammelled le

promotions a

represented

what the one

QU

kind of basic

principle th

entered by C

discrimibnati

remedial dec

. FRI

thing

, won

case

d cer

was t

ask in

and.

ss on

nd mo

some

fo r

ESTIC

c que

at yo

our ts

on, h

ree m

ED. That is correct. It at least is

. ow, we could, in another day and in

der whether that is a good idea, That

and it is not the issue on which this

tiorari. And our point is that if you

he one for one quota rarrowly tailored

g the Court to compare it to the

the alternative was one which obviously

the whi te competitors for these

reover at least had some rationale,

hing, and what we don't understand is

one quota represented,

N: General Fried,

st ion?

u say

after

as- the

ust be

can I just ask this

This narrowly tailored

should apply to remedial decrees

finding a history of racial

Court ever said that a decree, a

narrowly tailored as opposed to

lb
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a plan that the department itself might work out or

legIs

c I ear

to co

busin

quest

promo

nation o

the sam

rrect a

essman o

MR.

Ion comp

tions th

r

e

pr

r

F

le

is

we have the enf

QUEST

violations of t

MR. F

litigated decre

when a court im

that there i s a

Court than when

QUEST

of the Swann ca

absolutely nece

something like that?

standard applies to

oven violation of ia

the department might

RIED; well, before

tely I must say that

was to enforce a co

orcement of a consen

ICN; But we do. have

Yaou think it

what the judge

w and what a

do on its own?

I answer that

in respect to

nsent decree.

t decree.

a history of

is

does

Here

he statute, as I understand it.

RIED: We have the 1972 and 1575

es. That is correct. it would seem that

poses a remedy an argument can be made

rore stringent requirement upon the

the parties --

ION; Is that the message, for example,

se, that they should da no more than

ssary to correct it, the school

desegregation? It is the same sort of problem, isn't

it?

MR. F RIED; I d

authorizing a District Co

rac ial balances or us ing

QUESTION Well

on't see the Swann case as

urt t-o roam at large creating

racial clarification --

, nos of course, it shouldn't
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should try to tailor its decree.

MR. FRIED;

QUESTICN;

That's correct.

But has this narrowly tailored

language ev

a District

GeneraI

that he

been no
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t

e

ly t

cou

pro

M

he I

not

assu

er been found in case

Judge to correct a vi

thought the presumpt

Id perhaps oo a I ittl

ven viciation of Law.

R. FRIED; He can co

ittle bit more tramme

themselves violators

med that the narrow t

QUESTICN;

children who

MR

black school

w

p

while

romo

here

t ion

weren 't

. FRIED:

children

whit

that

There

viola

But

bein

e troopers

they might

t

n

9

we

in

ei

d

re

g a

the

epr

are bei

otherw i

s describing

olation of I

ion was the

e more than

a lit

Is up

of I

ailor

a lot

ny la

r wer

ived

ng

se

the duty of

aw?

other way,

if there had

tle bit more except

on innocent parties

aw, so I have

ing requirement --

of white school

ws who had --

e either white or

of an education,

deprived of a

have, so there i s a

ver y large d i ff e rence.

I would like to just mention one possible

justification.

QUESTICN; But just to be clear, you don't

have any cases where a judicial decree has been

compelled to follow this kind of formula you are

suggesting?
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I rather understood the Sheetwetal

keWorkers case to ma

the various opinion

Workers case. Ind

Sheetmetal Workers

like Judge Myron T

as, and I quote he

tailored." So it.

QUESTICN

understand it, is

impermissible, but

this particular case

MR. FRIED:

alternatives.

QUESTION

MR. FRIED:

sufficient ratio onale.

QUEST ICN:

that point. If you put together

ns, that is how I read the Sheetmetal

eed, the Court of Appeals in the

case has a one for one quota rather

hompson's quota here, and threw it out

re, "not sufficiently narrowly

aidnat even begin --

® But your point, point, as I

not that a one for one quota is always

rather that the particular facts of

it was excessive relief.

Yes, as compared to the

Sort of an abuse of

As compared to the

disc

- i

retion.

t had no

So we are real ly not cecicing any

ral pr inc lp le, but rather w

ef was appropriate in this

MR. FRIED®; when you

for one, you have to have a

for one. Judge Thompson sa

if the plainti-ff had asked

black he would be inclined

whether this

particular c

come up witn

reason for

id that as a

that all th

to do that,

part i cul ar

ase.

the numbers

the numbers

matter of

e promotions

too, so it
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strikes us as a wholly arbitrary number just pulled out

of a hat. Now, it is said --

QUESTION: Do you think, Mr. Fried, that

possibly the judge was just tires of waiting for a

neutral promotion plan and it was an in terrorem sort of

an order?
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adverse Impact, and subsequent ly

val idated plan the one for

Imposed, so it was a sworn

the point of the sword of

not that it falls.

QUESTION; Was it withi

o demand and insist on the

on plan that was validated

MR. FRIED; Well, it Is

, but it has- as yet shown

considers that to oe such

20

-am sure he --

ia we have here?

sure he viewed it that way

Is what it was because it is

a child who Is oeing good to

and you are ready to spank

on this occasion the

promote in a way that had no

when they still

one quota

of Damocl

Damoctes

was n

es, bu

is tha

didn't

o

t I

t it

n the power of the

adoption of a neutral

?

within its power, I

-- it has yet to show

an important thing,
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QUESTION; What a

MR. FRIED; I am

but it Is-very odd if that

a 1 ittle bit like spanking

show him you really mean it

him when he Is bad, because

department was offering to

have a

longer

suppose

hangs,

Court t

promot i

suppose

that It



given the fact that

without an adverse

QUESTION:

reed i e

some in

have do

s avai

terry

ne som

lab

rem

eth

MR. F

QUEST

for that purpos

MR. F

child when he I

him whe

ing that

across

QUEST

id earli

ement ha

ed. The

MR.

was

o be

a

i s

in

promotion

consider t

happened to

fact. This

this Court

n

le

ac

ing

the department seems to be promoting

impact.

There are other in terrorem

if

ti

0

RIED;

IGN®

e, you

RIED;

s bein

he is

child,

the Cour t simply -- assuming that

on was justified, the Court could

there than this,

Indeed.

It is not even narrowly tailored

would say, I guess.

It is not -- you are punishing a

g gooa to show him you are ready to

bad, and you are not even

you are punishing his little

the street.

TION; Let

er that in

s evaporate

n what are

FRIED; Bec

ordered Dy

profoundly

few people

a bad way

terms- of wh

me ask this, General

fact the one for one

a. I think that is

we arguing about it

ause on this occasic

a court on a Dasis w

illegal, and the fa

only once doesn't ch

for things to go for

at it has said before

Fried.

the woro

for?

n a

hich we

ct that it

ange that

ward, and

e, we

believe, should make that quite plain.
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Now,

would have been

would be entit,

things of that

very focused.

look at narrow

We don't have t

If I

of my time for

CHIEF

the issue is not moot because those who

promoted but for Juage Thorupson's order

ed to back pay, compensatory seniority,

sort. So the issue is not moot, It is

That is an advantage. It means we can

tailoring and really see what we have.

he whole wor id to roam about in.

may, I woulo iike to reserve the balance

rebuttal. Thank you.

JUSTICE REHNQUIST; Thank you, General

Fr ied.

We wi

ORAL A

MR. C

the Court, at t

requirement was

remedies had al

imposed in 197O

Frazier. It wa

of Personnel , o

was a simple in

from discrimina

i hear now from you, Mr. Cohen.

RGUMENT OF J. RICHAkD CCHEN, ESQ.,

ON BEHALF OF THE RESPONDENTS

OHEN Chiet Justice, and may it please

he time the one for one pr omot ion

entered. in this case three alternative

ready failed. The first remedy was

in a case called United States v.

s a remedy imposed against the Department

ne of the defendants in this case. It

junction, an injunction that enjoined it

t ing.

Because the Department of

administers the Alabama merit law, t

Personne I

he injunction
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apptled across the board to all Alabama state agencies.

In 1972 the District Court found that at least as far as

the state troopers were concerned the injunction had

been ignored.

In the face of such a blatant violation it

ordered, among other things, the one for one hiring

requirement. T

stays Into effe

trooper force a

the entry level

defendant's dis

characterized a

6

7

8

9
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citor

ee dea

fact that

impetus to

promoted.

solution,

D istr

distu

case.

could

state

i

r

ct C

b th

Ins

f I na

troop

QUEST

Gener

1t wt

MR. C

the 1

he District Court

ct or lasts until

s a whole is black

rank because the

crimination could

s being limited to

ICN® You disagree

al, Mr. Cohen, as

th promotions?

OHEN. Yes. I

972 decree was

promote blacks, no

This time, however

a consent decree t.h

ourt. It was a par

e prior orders that

tead, it provided a

lly advance within

pers.

hiring requ

25 percent

. It is no

judge felt

not be so n

hiring.

then with

to whether

i recent

of the

t limited to

that the

eatty

the

the 1972

n 1979, in spite of the

designed to provide an

t a single olack had been

,the parties provided a

at was entered by the

fiat decree. It did not

had been entered in the

mechanism by which blacks

the ranks of the Alabama
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In 1983 the District Court found that

third reme

troopers w

procedures

not appear

the near f

Court that

time 1983

the Alabam

20 percent

beginning

percent of

intended t

ha® -- tha

impact. I

the day of

plaintiffs

that the 2

objected a

offer.

dy had failed miserably. The Alabatra state

ere sti6l without any acceptable promotion

, ano according to tne District Court it did

that they would have any such procedures in

uture. The Solicitor General writes to this

there was no history of recalcitrance by the

came, that the LGepartment of Pub!ic Safety,

a state troopers has made a generous offer of

In -- right prior to the enforcement action

in 1983.

These statements don't stand scrutiny. The 20

fer to which the Solicitor referred was not

o be an offer that recognized that the decree

t the promotion procedure had an adverse

t was designed to instead temporarily postpone

reckoning. As a matter of fact, when the

brought the point out in the District Court

0 percent offer had been made, the aefenoants

nd said it was a confidential settlement

The S

that was adopted

was no differen

to the adoption

olicito

d after

t than

of the

r a

th

the

Co

lso indicates that the system

e consent degree was entered

system that was in place prior

hurt's December 15, 1963,
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The of fer on the table was a

- one-time

whites an

pr2

3

4

5

6

7

8

9

10

11

12

13

14

15
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17
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19
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23

24

25

to come

its requ

up

ire

T

procedures

procedures

the promote

order was

what it is

Solicitor

what you h

violation,

remedy is

has to be

oposal, a one time proposal to promote eleven

four blacks. It was a proposal that was --

were generated, I suppose, as an attempt to

mply with the requirement that there be no

act, but the numbers were not generated by

procedure or any sort of selection procedure

place. The numbers to which the Solicitor

r the promotion order was entered were

t came about through the department's attempt

with promotion procedures that complied with

ment s under the decree.

he department represents that the promotion

comply with the decree, and the promotion

that they have adopted are far different than

ion p r

enter e

QUEST I

you a

Genera

ave sa

witf u

impose

narrow

Now, y

ocedures that they hao at the

a.

ON; Mr. Cohen, let me try to

rgue that the Court coula do.

1 has said that granting, eve

id, that tne department has b

l violation, that where a rac

a, according to the Solicitor

ly -tailoreo.

ou are contesting that it has

25 -

time the

understand

The

n granting

een in

e conscious

General it

to be
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narrowly tailorec. You

I presume you wou o also

of blacks as opposed to

okay?

MR. COHEN;

QUEST ICNs

MR. COHEN;

would say one for one is

say that all promotions

whites. would that have

No, You

Why not?

That is

r Honor.

3

a

5

the District Court. I think there would be a

signif i cant

to blacks, t

state troops

long tlime in

compete for

Court's orde

with the opp

ha l f of the

positions av

GU

cif

hen

rs

or

pro

r,

ort

pro

al

EST

ference. If al l th

it would have been

would have had to p

der to have another

emotional opportunity

on the other hand,

unity to compete at

motional opportun it

able.

ICr ; What about fc

MR. CCI-EN

GUEST IChi

Exc

What

use me?

about

e prompt io

the case

erhaps wai

chance to

ies. The

leaves whi

worst for

des or the

u

I

f cu

r to

am

r to

ns had gone

that white

t an awfully

even

CistrIct

te troopers

at least

promot ion

one?

so sorry.

one, four blacks

for one --

MR. CCh

have been excess

experience. The

QUEST IC

EN;

ve

on-e

hi

g

I think that four to

given the Cistrict Cour

for one --

What are you measuring

one would

t 's

-- what is
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1

2

3

4

5

6

7

8

9

10

11

the measure of what t

General has suggested

is what is necessary

conformance with what

be. What is your mea

MR. CCHEN.

carefully balance the

the one hand the need

consent decree obliga

need to minimize any

Court chose the one f

two reasons.

The one for one requirement had e

hiring level for

proven effective

In addition, the

opinion in Webbe

different conte x

seek guidance on

perm issibiy impo

The on

District Court d

quite some time.

. It

0istr

r, an

t, to

what

sed.

e for

id imp

xisted at the

The requi rement had

had also proven to be

ict Court looked to th

opinion that's -- albe

see what type of buroe

type of burden could b

-en e

ose

iranageab le.

is Court's

it in a

n, or to

e

promotion requirement

also was far better su

the situation that confronted it for

First, it compensated the beneficlari

department's consent decree commitmen

27
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to bring the promotion into

the adverse impact stanCards would

sure?

I think the District Court had to

competing interests at stake, on

to enforce the Department's

tons, and on the other hand the

burden imposed on whites. The

or one requirement for essentially
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department's de lay.

Secondly, it provided a mechanism designed to

ensure that the intolerable s Ituation that confronted

the District Court would not reoccur. If the

department -- if the depart tm.ent hac simply been enjoined

to do what it was supposed to 0o all along, there would

be no incentive to end its footdragging.

Now, the Solicitor does suggest that there

were a variety of nonracial alternatives that the

District Court could have imposed. For example, he

ment ions con-tempt or threatening the department w i th the

prospect of taking over its operations through the

appointment of an administrator. Whether these types of

procedures would have served the purpose of the District

Court order in ensuring future compliance with the

consent d

might dif

District

rev iew i ng

make the

promote b

ecree

fer.

C

A

1

nonracial

Is a matter, of course, where opinions

Never theless, two points are cl

ourt entered its orcer only aft

the failure of prior orders in

labama Department of Publ ic Saf

ack troopers.

Secondly, none of

alternate lives that

the so-ca

the Solic

t led

itor

ear.

er ca

this

ety f

The

re fu

case

inai

Ily

to -

ly

plentiful

General puts

forward here were ever presented 4o the District Court.
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Not a s ingle one of them. Now, this Court should n

underestimate the ingenuity of litigants to think of new

nonracial alternatives af

District Court here had a

bas is for adopting i ts ra

Sanctioning the

here would mean that liti

come to an end. Defenoan

discrimination would have

appei late courts, not hav

before it or fam il iar ity

required to second guess

ter the fact given that the

firm basis and a reasoned

ce-conscious remedy.

Solicitor Generai's approach

gation like this would never

ts with an egregious record o

incentives to delay, and

ing the benef i t of the par t ie

with the record w i ll al ways b

Distract Court judgwrents. In

f
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addition --

QUESTION;

them all the ti-me if

adopt is the one that

don't -- I don't enti

you say one for one i

had used one for one

MR. COG-ENs

QUESTION;

as opposed to t wo to

MR. COHEN;

interests at stake.

Wouldn't we have to second guess

the tailoring standard that we

you have suggested, which I

rely understand. The only reason

s the magic number is because they

at the hiring level.

No.

Why is that the magic number then,

one, or three to one, four to one?

The District Court had competing

The matter of choosing a ratio,

there can't be any type of mathematical precision to
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as this Court has recognized on many occasions.

District Court's choice of one for one was by no

arbitrary.

1

2

3

4

5

6

7

8

9

10

11 opinions,

QUESTION;

MR. COHEN;

QUESTION;

hiring is q

The

means

Why not? What did it rest on?

Because it had proven effective

past. Second, the District

At the

That'

But as

uite c

hiri

s cor

we p

iffier

ng stage.

rect.

ointed ou

ent from

t in our

promotion in

the effect that is wrought upon

harmed.

MR. COHEN;

Court in Sheetmetals,

twice, I think that it

burden that was impose

Nevertheless, the Cour

se rule that says that

entered at the prcmoti

QUESTION: N

one for one is good at

necessarily good, in fact,

the individuals that are

There is a difference,

of course, pointed out

was not dealing there

d on existing employee

t has not adopted any

no race conscious oro

on level.

o, but It makes you th

the hiring stage it i

s.

sort

ers

is likely not to be gooc

'the pr omot i onai

MR. C

stage.

GHEN; There are a number of other
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1 purooses that the District Court's one for one order

2 serve. Again, the District Court's one for one order

3 was designed to provide a mechanism to ensure future

4 compIlance. It was designed to give the department --

5 QUESTION; It was in terrorem, in effect? It

6 was a mechan i sm , a you see i t , to compel t he department

7 to come up with a neutral plan? Is that how you see

8 it?

9 MR. COhEN Justice O'Connor, I don't know if

10 the term in terrorem aids the analysis, The order was

11 def ini te ly desi gneo to compel I the Department of Publ ic

12 Safety -

13 QUEST IGN; Did i t relate to the number of

14 qualified blacks in a pool for pr emotion?

15 MR. COHEN; The order was carefully craf ted in

16 that regard. It said that the one for one requirement

17 never would operate in the absence of objectively

18 qual if i ed b lack s. The record before this Cour t

19 indicates that the department has been allowed to make

20 promotions to the lieutenant and the captain's level and

21 promote only whites because the Court and the parties

22 have accepted its representation that at least for now

23 and because cf its prior history of discrimination there

24 are no black troopers in the ranks of the Alabama state

25 trooper for ce that are ob jec t i ve I y qual i f i eo.
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So, the order has bull t-in safeguaros to

ensure that no unqualified troopers --

QUESTICN; But the order on its face did not

relate to the number of qual ified people available. It

was only because it was qual if ied that it woulo survive

then?

MR. C

mandated the pr

I don't disagre

pegged. It did

percentage of b

examination in

In ad

anyone who was

does not compel.

1lmite remedy,

the event that

obligations, an

OHEN; The order would not survive if It

omotion of numerous unqual if iec persons.

e. The one for one requirement was not

not -- was not explicitly related to the

lack persons that took the corporal s

1981. That's correct.

dition to not requiring the promotion of

unqualified, the one for one requirement

a

a

th

d

not represent 25

rank.

ny unnecessary p

conditional one

e department fal

then only in the

percent of the t

romot ions.

. It appli

Is to abice

event that

roopers at

It is a

es only

by its

blacks

a given

in

do

The order here only has

the interests of white troopers.

QUESTION; What promot i

prior to the -- between the time

and the entry of this one on one

a minimal impact on

ons had been

of the conse

order? Had

made ,just

nt decree

there been
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any?

2

3

4

5

6

MR.

were

to a

ee.

amon

C

p

s

In

g

O0EN® Yes, -in February of 1980, ten

romoted, six whites ano four blacks,

ioe agreement entered simultaneously with

addition, white troopers had been

the upper ranks, for example, from

to sergeant,

nt to captain,

So wh i le the

promoting persons in i

QUESTIONS D

over -- was to generou

MR. COhEN®

time that it was enter

be a good deal.

QUESTION; F

until the one on one o

that there were any wh

d idn 't -- should don't ha

MR. COhEN;

promoted from the posi

from sergeant to lieutenant,

copo rats

pursuant

the decr

promoted

corporal

lieutena

rom the time of the consent decree

rder was entered you can't say

ites who were promoted who really

ve been promoted?

There were no whites who were

tion of corporal other than the

s pro

ente

QUEST

Did

moted at the time right after the consent

red.

ION.- You said from the position of

you mean to the position?
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captain to major.

department was continually

ts upper ranks --

o you think that side agreement

s to whites, that six-four?

I am not sure. I don't -- at the

ed into it oDv iousiy appeared to

ten per
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corpora I



2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the 25 per

He explain

provide an

ocinion in

school boa

have chose

less of an

quota rath

emp loy.

We I

already been

to provide an

Because of that, Judge Johnson in 1972 applied

cent figure to the trooper force as a whole.

ed in 1979 that the reason he dia that was to

Impetus to promote blacks. Justice Powell's

Wygant, for example, indicates that the

rd there perhaps to serve its interests coulo

n something more narrow, something that had

impact. They coulo have chosen a hiring

er than the layoff procedure that it did

ls in thi

lmplement

impetus

s case

ed and

to the

the hiring quota has

it has proven ineffective

department to promote
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MR. COHIEN. Yes. Thank you, Chief Justice.

Again, I would point out, however, that the

1979 consent decree was designed -- it was nct the first

time that the issue of promotion had come up in this

case. Of course, black troopers in 1972 never had the

luxury of being discriminated against at the level of

promotion. There were no black troopers, and it wasn't

because the Department of Publ ic Safety just happened to

be using a test that was not validated and happened to

screen all of them out. It happened to be the case --

it happened because it operated a pervasive system of

discr imlnat ion.



blacks. Because of that the parties entered

consent decree ccmmitments and in 1983 those

were the ones that the District Court found t

department had not ful f i lled.

QUESTION® Mr. Cohen, would a f lexi

promotions gear ea to the number of qual if i ed

avai lab le for promotion have been a more appr

narrowly talorec remedy, do you think?

MR. COHEN; No, it would not, for t

into their

commit tments

rat the

ble goal of

blacks

opr late

wo

reasons.

QUEST ICN® And why

MR. COHEN; Just I

proposal, the eleven

not?

ike there eleven to four

to four one-time offer that the

District Court

reiterated the

would have done

department's de

sort of mechanic

with its oblige

In ad

QUEST

contempt citati

rejected in 1983, a proposal that simply

department's consent decree commitments

nothing to compensate for the

lay and it would not have provided some

srs to compel the department to comply

tions in the future.

dition to only having --

ICN; Would tying it with a fine or

on for delay have solved that problem, do

you think?

MR. C

to say In retro

OHEN. .

spect

Justice O'Connor, it is impossible

whether or not that woulo have
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strict Court here did have a
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ineffective.

public safety
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the District Court

®iscrliinat

Safety here

attorney's

continuing

Q

more effect

M

in

is

ion

has

fees

to f

UEST

ive?

R. C

two ways.

a built-In

0

rm

for

r ou

, an

ail

ION;

ernati

, for

One

Cr fin

had proven to be

ve of putting the

example, until he

could never know.

es? Cr fines? It

d

c

irector of

hanged his

gets a

o Yes, Your Honor, but it also

in the position of perhaps lice

a price. The Department of Pub

timely paid the plaintiff's

d that has not deterred it from

to meet its ob ligations.

Why Is the one on one orcer a

OhEN;

ne, if

echani

QUESTION;

MR. COHEN;

your question.

QUESTION;

You

the

sm t

r Honor, it is mo

department again

o make up for it.

puts

ns ing

tic

ny

re effective

delays there

Two --

Why is that enforceable?

Excuse me? I did not understand

Based on your notion the

could never entorce- anything.

MR. COHEN: Your Honor, I regret to

Court

say that I
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do not understand your

QUESTION; W

is all right and that

MR. COHEN:

point.

el, you say the one on

it is effective.

It has been effective.

one order

That is

correct.

QUESTION; That is because the department is

obeying it.

MR. COHEN;

for one requirement.

to procedures, employ

QUESTION;

is implement ing the o

MR. COhEN;

cne to one bask s. Up

tr

W

n

It is -- ' i t i s not obeying the one

It is promoting persons pursuant

ent procedures that would --

eli, nevertheless, nevertheless it

e on one requirement.

It--is not promoting persons on a

to this point since this order

was --

QUESTION;

order is being lived

MR. COHEN;

Well, in any event this court's

up to.

This court's order is being live

up to.

- QUEST ION:

MR. COHEN;

QUESTION;

or a twelve and six,

scheme, why coulcn''t

the one on one?

I mean the District Court's order.

That's- correct. However --

Well, why wouldn't a ten and five

some other specific promotion

it have been employed, just like
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but that i

MR. COhEN; Your Honor, there is no question

n the choice of a particular ratio a District

Court has to use its best judgment.
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ndant, give

District Co

QUEST
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ate courts or this

ders. What it doe

ourts shou ld have

for entering the o

is case, given the

n the alternatives

urt did have a rea

IGN Is there any

prohibiting promo

d would have been

Suppose the court had

have a plan, no

promotions will

therefore you d

plan.

MR. C

District Court

example. The D

consent decree

the ten made pu

time as the def

the decree, so

promot ions.

be on a nondi

on't do them u

OHEN;

to deci

strict

enjoin

rsuant

endant

an orde

Of

ae

C

pr

to

o

0

court

prom

ur t

moti

the

This does not mean

Court should acquiesce

s mean, however, is

and need to have a

rders that they do.

history of this

that were proposea,

soned basis.

reason to believe that

tions until a validated

any less effective than

just said that. U

I can't be assured

scr iminatory wasis

ntil you have a va

se, that

otions fr

here did

ons to co

side agre

ntil you

t

li

hat t

ano

dated

he

would require the

om where, for -

by its 1979

rporal other than

ement until such

lived up to its obligations under

r similar to the one that Your
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Honor is mentioning was entered in this case.

The defendant put forward a procedure that

would have guaranteed that every promotion go to a white

person._

the resu

think th

begl eve

suggest 1

impact o

respects

applies

merit, I

one requ

It tried to just ify this result by pointing to

Its of

e record

that th

ng would

The D

n white

. Beca

in the

t canno

irement

its unvalidated hiring

d is clear

e type of

d have wor

District Co

troopers

use the Di

absence of

t be meani

disrupts

tests, and so I

that there is no reason to

order that Your Honor is

ked in this case.

hurt's order had a iimited

in two other impor tant

strict Court's oraer only
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ngfully said that the one for
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3

on merit.

Secondly, al though the government has much to

say about the role of seniority in promote ions in general

it does not contest the fact that seniority played a

trivial role here. At bottom the government's claim

rests on the arg rent that persons have a right to be

considered for promotion on the basis of merit rather

than on the basis of the color of one's skin.

This argument, of course, in the context of

this case merely restates the quest ion, because the one

for one requirement only apple ies in the absence of
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procedures for determining merit, the government's

argument Is simply a reiteration of that, that the

promotion order here, like any race-conscious remedy,

oraws a oistinc tion on the basis of race.

This Court has made it clear that such

distinctions can sometimes be orawn. It was properly

drawn in this case.

Thank ycu, -Your _Honor.

CHIEF JUSTICE REHNQUIST. Thank you, Mr.

Cohen.

Mr. Fr iec, do you have something more, General

Fried? You have three minutes left.

ORAL ARGUMENT OF CHARLES FRIED, ESQ.,

UN BEHALF OF THE PETITICNER - REBUTTAL

MR. FRIEO Thank you, Mr. Chief Justice8

It is important to recall I that no promot ions

to corporal took place after the 1979 consent decree

except according to proportions which clearly indicate

no adverse impact on blacks.

Second, Mr. Cohen speaks of delay. There is

no indication in the record that had there been a

validated procedure there would have been some larger

number of promotions to corporal and therefore some

possibly larger number of blacks promoted to corporal.

There i s no reason to bel leve that any more persons
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would have been promoted to corporal on some other

system under some o

QUEST ICN;

val idated

are ext

showing

ra

,

pr oce

MR. F

ordina

demons

QUEST

MR. F

dures

RIED;

r i ly

trati

ICN;

RlED.

there circumstances, so --

d

n

General ,

adopted?

Because

iff icult

g that t

Over ali

Over al

why wasn't -- why weren't

procedures of this sort

to validate in terms of

hey are job-related.

this time? -

I this time. Yes, Your

honor.

QUEST ICN

MR. FRIED;

still have not done

QUEST ION:

it is just tco impos

MR. FRIED;

point coulo be illus

before the 1983 proc

now and which the pl

procedures in place

acministered examina

that sort plus a int

combination of
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sufficient comp
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ION:-
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How long

They st 61

how
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long

not cone it.
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Well, it sounds to me l ike you

sible.
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aintiff

now are
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erview

tive an

I take

e with

I t can never be cone.

rocedures that -- I thin

by compar ing the procedu

ano those that are in pl

s find satisfactory. Th

a combination of

senior ity, and elements

process, in other words,

d subjective factors.

it you would say it wou

the decree to say, well,

They
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k my
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e
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a
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just, we f ind i

procedures vali

the department

or twelve and s

adverse impact

forever. We wi.

made this offer

MR. F

if you like, mo

produce this re

QUEST

would be perfect

MR. F

not have an adv
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to get some pro

MR. F
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that a one on o
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dated, so we are just going to offer --

will just offer to do the eleven and tour

ix or something that will not have any

on blacks. We will just do that

iI just come in, Judge, and say, we have

, and impose it on the defendants.

RIED® They are constantly tine tuning,

nkeying with the procedures to have them

sult more or less automatically.

ICN; Shoulon't your answer be yes, that

tly

RIED

e r se

ICN;

a i ri

we t

impac

ght?

i, i

t on

It would

cedures.

RIED; It woulo

t aspect of the

is a sort of a

t woulo not be --

blacks, and those

n't iive up to the

n

d

b

ot
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t would

decree

e up to the

is slightly

d suspenders

the only reason that you want to

s is to guarantee that there not

ICN: And

ne rather
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oe an

you say that the -- you argue

than eleven and four is an

lure to adopt some validated
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procedures.

MR. FR

impact on your p

QUEST

I take it that i

standard, it wou

three for one ra

MR. FR

standard o f the

other parties si

case.

QUEST I

understand corre

translate it to

quota would have

MR. FR

the District Cou

QUEST I

is, that would b

MR. FR

because we of fe r

no objection.

Thank

CHIEF

IED; when you are not having an averse

rotected group. Thank you.

ON; May I just ask one last question.

f the no averse impact is an acceptable

id have been permissible here to have a

tio for the future.

IED; The no adverse impact is the

consent decree which we as we l l as the

gned, and it is not in question in this

0N: I

ctly w

number

teen

IED;

rt.

DNe I

e perm

IED:

ed it

understand that,

hat you are saying

s i s that a three

permissibIe.

That's exactly wha

am not asking you

issiole, right?

It woulo have been

and the Justice Le

bu

i

fo

t

f

r

do I

you

one hiring

t was offered to

-- your view

p

pa

e

r

rm iss

tent

ble

rai sea

you.

JUSTICE REHNQUIST; Thank you, General

Fr ied.
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The case is submitted.

(Whereupon, at 11:01 o'clock a.m., the case in

the above-entitled matter was submitted.)

ALDERSON REPORTING COMPANY, INC.

20 F ST., N.W., WASHINGTON, D.C, 20001 (202) 628-9300



ace pages represents at accrta trnscriptinc of

a actronic sucd rcordig cf v he oral arguae:t :eovre the

"' #85-999 - UNITED STATES, Petitioner V. PHILLIP PARADISE, JR., ET AL.

azi hat saatt+Mpaescostt :e te a

B YZ/Y

(REPORTER)

.4

_..

*1.


