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PETITION FOR WRIT OF CERTIORARI TO UNITED
STATES CIRCUIT COURT OF APPEALS FOR
THE FIFTH CIRCUIT.

Supreme Gourt of the United States

OcroBer TErM, 1931,

L. A. NIxoN,
Petitioner,

against

JAMES ConNpON and C. H. KoOLLE,
Respondents.

To the Honorable the Chief Justice and Associate Justices
of the Supreme Court of the United States:

The petitioner above named hereby respectfully applies
for a writ of certiorari whereby the United States Circuit
Court of Appeals for the Fifth Circuit will be required
to certify to this Honorable Court for its review the tran-
script of record in the case entitled “L. A. Nixon, Appel-
lant, versus James Condon and C. H. Kolle, Appellees,
No. 5758,” in which the said Circuit Court of Appeals on
May 16, 1931, affirmed a judgment rendered on July 31,
1929, by the United States District Court for the Western
District of Texas, E1 Paso Division, which dismissed the
petition, filed therein by the petitioner in an action to
recover damages from the respondents for their wrongful
refusal to permit him to vote at a Democratic primary elec-
tion at which they were the duly appointed judges. In
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support hereof (under §347, Title 28, U. 8. Code; Judicial
Code, §240) your petitioner respectfully alleges:

FirsT: On March 7, 1927, this Honorable Court, in
Nizon v. Herndon et al., 273 U. 8. 536, held your petitioner
entitled to recover damages against election officials who
had refused to permit him to vote at a Democratic primary
election in Texas because he was a Negro and who claimed
that he was expressly prohibited from participating there-
in by Article 3107 of Chapter 13 of the Revised Civil Stat-
utes of Texas, originally enacted in 1923 as Article 3093-a
thereof. This Honorable Court held (a) that “the same
reasons that allow a recovery for denying the plaintiff a
vote at a final election allow it for denying a vote at the
primary election that may determine the final result”;
(b) that Article 3107 (3093-a), under which the judges
had purported to act, was clearly invalid as a violation of
the Fourteenth Amendment to the Constitution of the
United States and therefore afforded them no defense;
and (c) that your petitioner could maintain the action
against them in a District Court of the United States
despite the fact that the parties therein were all citizens
of the State of Texas.

Statute and Resolution in Question.

SpooNDp: Immediately after the decision of this Honor-
able Court, and as your petitioner verily believes, in
order to circumvent and destroy its effect in establishing
the constitutional right of Negro citizens of Texas not to
be excluded from primary elections therein solely because
of their color, the Legislature of the State of Texas, by
Chapter 67 of the Laws of 1927, approved June 7, 1927,
enacted as follows:

“Section 1. That Article 3107 of Chapter 13 of
the Revised Civil Statutes of Texas be and the same
is hereby repealed and a new article is hereby en-
acted so as to hereafter read as follows:

11
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‘Article 3107. Every political party in this
State through its State Executive Committee shall
have the power to preseribe the qualifications of
its own members and shall in its own way deter-
mine who shall be qualified to vote or otherwise
participate in such political party; provided that
no person shall ever be denied the right to par-
ticipate in a primary in this State because of
former political views or affiliations or because of
membership or non-membership in organizations
other than the political party.’

Sec. 2. The fact that the Supreme Court of the
United States has recently held Article 3107 in-
valid, creates an emergency and an imperative pub-
lic necessity that the Constitutional Rule requiring
bills to be read on three several days in each House
be suspended and said rule is hereby suspended, and
that this Act shall take effect and be in force from
and after its passage, and it is so enacted.” (Italics
petitioner’s.)

THIRD: Thereafter, purporting to act pursuant to the
authority conferred by Chapter 67 of the Laws of 1927 as
aforesaid, the State Executive Committee of the Demo-
cratic Party in Texas adopted the following resolution:

“‘Resolved: That all white Democrats who are
qualified and under the Constitution and laws of
Texas and who subseribe to the statutory pledge
provided in Article 3110, Revised Civil Statutes of
Texas, and none other, be allowed to participate in
the primary elections to be held July 28, 1928, and
August 25, 1928, and further, that the Chairman
and Secretary of the State Democratic Executive
Committee be directed to forward to each Demo-
cratic County Chairman in Texas a copy of this
resolution for observance.’”

Petitioner’s Injury.

FourtH: On July 28, 1928, a Democratic primary elec-
tion was held in the State of Texas for the purpose of
selecting the candidates of the Democratic Party for all
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precinct, county, district and state officers, and for repre-
sentatives in the Congress of the United States and for
United States Senator.

FIrTH: Your petitioner then was and now is a Negro
as defined by the statutes of the State of Texas. He was
born in the State of Texas of parents who were citizens
of the United States. On July 28, 1928, he was a resident
of Precinct No. 9 in the City and County of El Paso, Texas,
a bona fide member of the Democratic Party of the State
of Texas, and possessed all the qualifications required un-
der the laws of Texas of voters and electors in order to
vote in Precinct No. 9 at the said primary election. He
also was not subject to any disqualification or disability
to vote thereat unless the fact that he was a Negro was
itself a disqualification or disability depriving him of the
right to vote at the said election.

SIXTH: On the said July 28, 1928, your petitioner duly
presented himself at the polling place in Precinct No. 9,
and at an hour prescribed by law for the holding of the
said primary election, and requested the respondents Con-
don and Kolle to supply him with a ballot and permit him
to vote. The said respondents, who were the duly ap-
pointed judges of election at the said election in the said
Precinct No. 9, refused to furnish your petitioner with a
ballot or to permit him to vote, assigning as the reason
therefor that pursuant to the resolution of the State Demo-
cratic Executive Committee of Texas, adopted under the
authority of Chapter 67 of the Laws of 1927, the County
Democratic Executive Committee of El Paso County,
Texas, had instructed them to deny all Negroes the right
to vote at the said election. The said resolution is the
same one set forth in paragraph Third of this petition.

Jurisdiction.

SeEvENTH: Your petitioner thereafter commenced an ac-
tion against the said respondents to recover $5,000 dam-

13
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ages from them for their wrongful refusal to permit him
to vote at the said election. This action was commenced
in the United States District Court for the Western Dis-
trict of Texas, El Paso Division. The jurisdiction of the
Court was based upon the United States Judicial Code,
Sections 24 (1), (11), (12) and (14); 28 United States
Code, Sections 41 (1), (11), (12) and (14) (see, also,
8 U. 8. C,, Secs. 31 and 43).

EwcHTH: Your petitioner filed a petition, in the said
action in the said District Court, setting out the facts on
which he relied to establish the jurisdiction of the Court
and his right of action against the respondents. In the
said petition he alleged with greater detail all the facts
hereinabove set forth. He also alleged, among other facts,
that Chapter 67 of the Laws of 1927 was enacted by the
Legislature of the State of Texas, and that the resolution
of the State Democratic Executive Committee was adopted
pursuant thereto, in order to defeat and destroy the effect
of the decision of this Honorable Court, rendered in Nizon
v. Herndon as aforesaid, and in order to deprive all Negro
citizens in Texas, including your petitioner, of the right to
vote at Democratic primary elections in the State of Texas,
guaranteed and secured them by the Constitution and laws
of the United States. He further alleged that the Demo-
cratic Party is the only party actually required under the
laws of Texas to select its candidates by primary election;
that ity candidates are invariably elected by large majori-
ties at the final election, and that the primary election at
which those candidates are chosen is, to all practical in-
tents and purposes, the real election which actually deter-
mines the persons who will inevitably be elected to office
at the final election. Your petitioner further alleged that
Chapter 67 of the Laws of 1927, and the resolution of the
State Democratic Executive Committee, adopted pursuant
thereto, were violative of the Fourteenth and Fifteenth
Amendments to the Constitution of the United States, and
contrary to the laws enacted by the Congress of the United
States, especially including Section 31 of Title 8 of the
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United States Code (R. S., Sec. 2004). Your petitioner
further alleged that the action of the respondents Condon
and Kolle as judges of the said election, in refusing him
the right to vote at the said election, was wrongful, un-
lawful and violative of his constitutional rights, and that
it deprived him of a valuable political right to his damage
in the sum of $5,000.

NiINTH: The respondents thereafter filed a motion in
the said District Court to dismiss the petition in the said
action against them. The motion, on various grounds,
challenged the sufficiency of the facts set forth in the peti-
tion, both to establish the jurisdiction of the Court and
the petitioner’s right of action against the respondents.

Decision of District Court.

TenNTH: Hon. Charles A. Boynton, the judge who heard
the motion in the District Court, thereafter filed a written
opinion stating the reasons why the motion to dismiss
should be granted. This opinion is set out on pages 23-38
of the transcript of record, and has also been reported in
34 F. (2nd) 464. In his opinion Judge Boynton held:
(1) that the Fourteenth and Fifteenth Amendments to the
Constitution of the United States cannot be violated ex-
cept by some action properly to be characterized as state
action; (2) that Chapter 67 of the Laws of 1927 on its
face directs no action in violation of the Federal Constitu-
tion; (3) that the action of the State Democratic Commit-
tee and the judges of election, complained of in the peti-
tion, was not state action, because (a) the members of the
committee and the judges of election were not paid by the
state, and so were not like the persons officiating at the
Illinois and Virginia primaries, who have been held liable
in damage to qualified citizens to whom they denied the
right to vote, (b) they were not officers of the state, (¢)
they were acting only as private representatives of the
Democratic political party, and (d) the members of the

15
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Democratic Party possess inherent power to prescribe the
qualifications of those who may vote at its primaries, irre-
spective of and without reference to Chapter 67 of the
Laws of 1927; and (4) that a primary election is not an
election within the meaning of the Fifteenth Amendment,
because (a) a political party isnot a governmental agency,
and (b) at the time the Thirteenth, Fourteenth and Fif-
teenth Amendments were adopted, primary elections were
unknown and therefore may not be held to be covered by
these amendments.

Decision of Circuit Court of Appeals.

ELEVENTH: After the entry of a judgment in the said
District Court dismissing his petition, your petitioner duly
appealed to the United States Circuit Court of Appeals for
the Fifth Circuit. The Circuit Court affirmed the judg-
ment below, holding, in a written opinion, (1) that the
Fourteenth and Fifteenth Amendments apply to state ac-
tion, not to action of private individuals or associations;
(2) that this case differs from Nizon v. Herndon, because
there the element of state action was supplied by the
enactment of a statute which expressly discriminated
against Negroes, whereas here the statute merely recog-
nized an existing power on the part of the Democratic
State Executive Committee to fix the qualifications of its
members; (8) that the election officials who rejected the
petitioner were appointed by the Democratic State Execu-
tive Committee, and were not paid by the state, and (4)
that the decision in West v. Bliley is distinguishable be-
cause there the State of Virginia conducted the primary
and paid the expenses thereof, whereas in Texas the state
merely regulates a privately conducted primary election so
as to secure a fair and honest election.

TwELFTH: Your petitioner respectfully submits that the
judgment dismissing his petition in the District Court, and
the affirmance thereof by the Circuit Court of Appeals,
were wholly erroneous for the reasons, among others, spe-
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cifically stated in the assignment of errors contained in
the record (R. 16-20) and discussed in the brief hereto
annexed, and that this Honorable Court should grant
the writ of certiorari prayed for herein in order to review
and reverse the action of the courts below.

Among other grounds which here exist for granting this
writ, your petitioner respectfully invites attention to the
following specified in Rule 28, paragraph 5 (b) of the
Rules of this Honorable Court: (1) The Circuit Court of
Appeals has decided either {(a) “a federal question in a
way probably in conflict with” Nizon v. Herndon and
Home Tel. & Tel. Co. v. Los Angeles, applicable decisions
of this Honorable Court. (2) The Circuit Court of Ap-
peals “has rendered a decision in conflict with the decision
of another circuit court of appeals on the same matter”
in West v. Bliley, 42 F. (2nd) 101. (3) The Circuit Court
of Appeals “has decided an important question of general
law in a way probably untenable or in conflict with the
weight of authority.” The existence of each of these
grounds for granting the writ prayed for will become
apparent during the course of the argument in the sup-
porting brief, annexed hereto and made a part hereof.

WHEREFORE, your petitioner prays this Honorable Court
to issue a writ of certiorari directing Circuit Court of
Appeals for the Fifth Circuit to certify the record in this
case to this Court for review and determination.

Dated, July 29, 1931.

L. A. NIXON,
Petitioner,
By JAMES MARSHALL,
Petitioner’s Counsel,
Office & Post Office Address,
165 Broadway,
New York City.

17
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SOUTHERN DISTRICT OF NEW YORK,

UNITED STATES OF AMERICA,
$8.:
COUNTY AND STATE OF NEW YORK,

JAMES MARSHALL, being duly affirmed, says that he is
one of the counsel for L. A. Nixon, the petitioner herein,
that he prepared the foregoing petition and that the alle-
gations thereof are true as he verily believes,

JAMES MARSHALL.

Subscribed and affirmed before me
this 29th day of July, 1931.

NatuaNIEL H. KUGELMASS,
Notary Public,
Kings County.
Kings Co. Clks. No. 560, Reg. No. 3261.
N. Y. Co. Clks. No. 565, Reg. No. 3K370.
Commission expires March 30, 1933.

(Seal)

CERTIFICATE OF COUNSEL.

I hereby certify that in my opinion the foregoing Peti-
tion for Writ of Certiorari is well founded in law.

JAMES MARSHALL,
Counsel.



Supreme Conrt of the Hnited States

Ocroer TERM, 1931.

L. A, NxXoN,
Petitioner,

VS.

James ConpoN and C. H. KoLLE,
Respondents.

BRIEF OF PETITIONER ON APPLICATION FOR
WRIT OF CERTIORARI.

Preliminary Statement.

The petitioner, a citizen of the United States and of the
State of Texas, brought this action in the United States
District Court for the Western District of Texas against
the respondents, who were judges of election in Precinct
No. 9, El Paso County, Texas, to redress an injury which
he sustained by reason of the acts of the respondents in
their official capacities (R. 2).

The petitioner is a Negro. He was a bona fide member
of the Democratic Party of the State of Texas and in every
respect was entitled to participate in elections held within
that state, whether for the nomination of candidates for
office or otherwise (R. 3).

On July 28, 1928, a Democratic Primary was held in the
State of Texas to select candidates not only for state
officers, but also for United States Senator and Congress-
men (R. 2). On that day the petitioner presented himself
at the polls and offered to take the pledge to support the

19
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nominees of the Democratic Primary Election held on that
day and to comply in every respect with the valid require-
ments of the laws of Texas, save as they violated the privi-
leges conferred upon and guaranteed to him by the Con-
stitution and Laws of the United States. He requested
the respondents to supply him with a ballot and permit
him to vote at the Democratic Primary Election held on
that day and the respondents refused to permit the peti-
tioner to vote or to furnish him with a ballot and stated
as the reason that under instructions from the Democratic
County Chairman, pursuant to a resolution of the State
Democratic Executive Committee adopted under the au-
thority of Chapter 67 of the Laws of 1927 of Texas, only
white Democrats were allowed to participate in the Demo-
cratic Primary then being held. The respondents ruled
that the petitioner was not entitled to vote in the Demo-
cratic Primary because he was a Negro (R. 3,4 7). The
resolution of the State Democratic Executive Committee
of Texas, under the color of which respondents purported
to act, reads as follows:

“Resolved: That all white Democrats who are
qualified and under the Constitution and laws of
Texas and who subscribe to the statutory pledge
provided in Article 3110, Revised Civil Statutes of
Texas, and none other, be allowed to participate in
the primary elections to be held July 28, 1928, and
August 25, 1928, and further, that the Chairman
and secretary of the State Democratic Executive
Committee be directed to forward to each Demo-
cratic County Chairman in Texas a copy of this
resolution for observance.”

The statute under the authority of which the Democratic
State Executive Committee adopted this resolution, Chap-
ter 67 of the Laws of 1927 (Article 3107, Chapter 13 of the
Revised Civil Statutes of Texas), gave authority to the
State Executive Committee to prescribe qualifications of
party members and determine who shall be qualified to
vote or participate in such political party. This statute
was passed as an “emergency” measure because, as the
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statute itself proclaims, “the fact that the Supreme Court
of the United States has recently held Article 3107 invalid,
creates an emergency and an imperative public necessity
that the constitutional rule requiring bills to be read on
three several days in each House be suspended * * *.”

The decision of this Court which was referred to by the
Texas Legislature was the case of Nizon v. Herndon, 273
U. 8. 536, which held unconstitutional a statute of the
State of Texas which expressly prohibited Negroes from
participating in Democratic Primary Elections held in that
state. It is alleged in the complaint, and the history of the
Act sustains the allegation, that Chapter 67 of the Laws
of 1927 was an attempt to evade the decision of this Court
in Nizon v. Herndon and to provide, by delegation to the
party Executive Committee, the disenfranchisement of
Negroes which this Court held could not be done by direct
action of the Legislature (R. 6, 7, 8).

This suit was brought under Section 41 of Title 28 of
the United States Code, subdivisions 1, 11, 12 and 14
being applicable.

Judgment is demanded against the respondents (a) be-
cause Chapter 67 of the Laws of 1927 of Texas and the
resolution of the Democratic State Executive Committee
thereunder denied the plaintiff of the equal protection of
the laws of Texas in violation of the Fourteenth Amend-
ment to the United States Constitution; (b) because the
plaintiff’s right to vote at the Primary Election was denied
and abridged by the resolution of the Democratic State
Executive Committee and the action of the Legislature
of Texas on account of his race and color in violation of
the Fifteenth Amendment to the Constitution; (c¢) be-
cause the resolution and statute in question are contrary
to Section 31 of Title 8 of the United States Code; and
(d) because the respondents acting under a delegation of
state power violated those sections of the Constitution and
that Act of Congress when they denied the petitioner the
right to vote on the ground that he is a Negro (R. 812).

The plaintiff’s petition was dismissed by the District
Court (34 Fed. [2nd] 464) and the opinion of Judge Boyn-

21
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ton is printed on pages 23 et seq. of the record. The
Circuit Court of Appeals for the Fifth Circuit affirmed
the decision of the District Court with an opinion (

Fed. [2nd] ) printed on pages 40 et seq. of the record.

Jurisdiction,

Jurisdiction of Federal Courts over this suit is provided
by Section 41 of Title 28 of the United States Code (Judi-
cial Code, Sec. 24 as amended). It is there provided that
the District Court shall have original jurisdiction over:

“{1) * * * First. Of all suits of a civil nature,
at common law or in equity, * * * where the
matter in controversy exceeds, exclusive of interest
and costs, the sum or value of $3,000, and (a) arises
under the Constitution or laws of the United States,
or treaties made, or which shall be made, under
their authority * * *.”

Subdivision 11 provides for suits for injuries on account
of acts done under laws of the United States “or to enforce
the right of citizens of the United States to vote in the
several States.” Subdivision 12 deals with suits concern-
ing civil rights and gives to the District Courts jurisdic-
tion
“Of all suits authorized by law to be brought by
any person for the recovery of damages on account
of any injury to his person or property, or of the
deprivation of any right or privilege of a citizen
of the United States, by any act done in furtherance
of any conspiracy mentioned in Section 47 of
Title 8.”

In subdivision 14 it is provided that the Court shall have
jurisdiction

“Of all suits at law or in equity authorized by

law to be brought by any person to redress the de-

privation, under color of any law, statute, ordi-

nance, regulation, custom, or usage, of any State,
of any right, privilege, or immunity secured by the
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Constitution of the United States or of any right
secured by any law of the United States providing
for equal rights of citizens of the United States, or
of all persons within the jurisdiction of the United
States.”

This suit is not only a suit to redress deprivation of
civil rights by reason of the unconstitutional restraint upon
the petitioner’s right of suffrage in violation of the Four-
teenth and Fifteenth Amendments, but it is also based
specifically upon the violation of a Federal statute, to wit,
Section 31, Title 8 of the United States Code, which pro-
vides:

“Section 31. Race, color, or previous condition
not to affect right to vote. All citizens of the United
States who are otherwise qualified by law to vote
at any election by the people in any State, Terri-
tory, district, county, city, parish, township, school
district, municipality, or other territorial subdivi-
sion, shall be entitled and allowed to vote at all such
elections, without distinction of race, color, or pre-
vious condition of servitude; any constitution, law,
custom, usage, or regulation of any State or Terri-

tory, or by or under its authority, to the contrary
notwithstanding.”

Section 43 of Title 8 of the United States Code also grants
a right of action for violation of the right of franchise
granted by Section 31.

It should in this connection be noted that not only candi-
dates for local office, but also for United States Senator
and Congressmen were nominated at the primary held on
July 28 1928 (R. 2).

The Circuit Court of Appeals accepted jurisdiction of
this cause and decided the motion to dismiss upon the
merits (R. 41).

The District Court, after deciding the motion on the
merits, evidently confused the question of jurisdiction and
the question of absence of merits in the discussion in the
last paragraph of the opinion. This distinction between
jurisdiction and merits has been clearly set forth by this
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Court in Binderup v. Pathe Exzchange, 263 U. 8. 291, at
page 305, and General Investment Co. v. N. Y. Central
R. R, 271 U. 8. 228, at page 230.

In cases similar to this one this Court has assumed
jurisdiction.

Wiley v. Sinkler, 179 U. 8. 58-65;
Swafford v. Templeton, 185 U. 8. 487;
Myers v. Anderson, 238 U. 8. 368;
Nizon v. Herndon, 273 U. 8. 536.

Grounds on Which Writ of Certiorari Is Sought.

The petitioner now prays for a writ of certiorari* for
the following reasons, which will be discussed in extenso
in the subsequent pages.

(A) The decision of the Circuit Court of Appeals for
the Fifth Circuit in this case is in conflict with applicable
decisions of this Court.

(B) The decision of the Circuit-Court of Appeals in
this case is in conflict with the recent applicable decision
of the Circuit Court of Appeals for the Fourth Circuit in
West v. Bliley, 42 Fed. (2nd) 101.

(C) Because of the importance of the questions raised
by this suit, which, if not reversed, will legalize a practice
which disenfranchises the Negroes of Texas.

* Qee Title 28, §347, U. S. Code; Judicial Code, §240.
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POINTS.
L

The decision of the Circuit Court of Appeals in
this case is in coaflict with the applicable decisions
of this Court.

A.—UNDER THE AUTHORITY OF NIXON v. HERNDON AND
OTHER CASES, CHAPTER 67 OoF THE Laws OF 1927 or TEXAS
AND THE RESOLUTION OF THE DEMOCRATIC STATE EXECUTIVE
COMMITTEE ADOPTED UNDER DELEGATION OF AUTHORITY FROM
THE TEXAS LEGISLATURE ARE UNCONSTITUTIONAL AND VOID
UNDER THE FOURTEENTH AND FIFTEENTH AMENDMENTS TO
THE CONSTITUTION OF THE UNITED STATES.

Nizon v. Herndon, 273 U. 8. 536, is in all respects except
one identical with the present case. There Nixon, this
same petitioner, brought his action against the judges of
election for refusing to permit him to vote at a primary
election in Texas. Damages were sought, as here, for
$5,000. The primary election then, as in this case, was
held in El Paso for the nomination of candidates for Sena-
tor and representatives to Congress and state and other
officers on the Democratic ticket. Then, as in this case,
the defendant judges of election refused to permit the peti-
tioner to vote in the Democratic Party primary because
he was a Negro. In that case their action was based upon
the Texas statute enacted in May, 1923, designated Article
3093-a (the former Art. 3107, Texas Rev. Civ. Stats.),
which provided that “in no event shall a negro be eligible
to participate in a Democratic Party primary election held
in the State of Texas,” etc. Now the judges of election
have refused to permit the petitioner to vote at the primary
because of the resolution of the State Democratic Execu-
tive, quoted supra, which was adopted pursuant to Chapter
67 of the Laws of 1927 and which restricts voting in Demo-
cratic primary elections to “white IYemocrats.”” In both
cases it has been contended that the deprivation of the
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petitioner of the right to vote was in violation of the Four-
teenth and Fifteenth Amendments. Then, as now, the de-
fendants moved to dismiss on the ground that the subject
matter was political and not within the jurisdiction of the
Court and that no violation of the amendments was shown.

The holdings of this Court in Nizon v. Herndon which
are controlling here are that (1) the plaintiff was injured
by a deprivation of civil rights, and (2) this deprivation
was without constitutional justification. The Court de-
cided:

(A) Although the petition concerned political action,
it alleged and sought recovery for private damage and the
suit could be maintained under the authority of Ashby v.
White, 2 Ld. Raym. 938, 3 id. 320 ; Wiley v. Sinkler, supre;
Giles v. Harris, 189 U. 8, 475, 485 ; Judicial Code, Sections
24 (11), (12), (14).*

(B) There is no distinction between the petitioner’s
right to vote at a primary election and at a final election.**

(C) The Court did not pass upon the Fifteenth Amend-
ment “because it seems to us hard to imagine a more direct
and obvious infringement of the Fourteenth.” And the
Court then pointed out that the Fourteenth Amendment
was passed with a special intention to protect Negroes from
discrimination (and the same, of course, is true of the
Fifteenth Amendment).

(D) Finally, it was held that the Texas statute of May,
1923, was unconstitutional because in assuming to forbid
Negroes to take part in primary elections, “the importance
of which we have indicated,” it was discriminating against
them by the distinction of color alone and “color cannot

* Section 41, Title 28, U. S. Code.

** In that case Mr. Justice Holmes said, page 540: “If the defendant’s
conduct was a wrong to the plaintiff the same reasons that allow a recov-
ery for denying the plaintiff a vote in a final election allow it for denying
a vote at the primary election that may determine the final result.”
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be made the basis of a statutory classification affecting the
right set up in this ease.”

The injury in this case is identical with that in Nizon v.
Herndon.

The sole question before this Court is whether consti-
tutional justification exists in this case. Absence of con-
stitutional justification will be demonstrated if it is estab-
lished that the action of the respondents as judges of
elections was taken under state authority or was in effect
action by the state itself. The present case will then
come within the category of Nixon v. Herndon.

Analysis of the Texas Statutes and the Attempt to
Nullify Nixon v. Herndon.

Let us first examine Chapter 67 of the Laws of 1927. It
reads as follows (R. 5, 6) :

“AUTHORIZING PoLITICAL DPARTIES THROUGH STATE
ExpcUTIVE COMMITTEES TO PRESCRIBE QUALI-
FICATIONS OF THEIR MEMBERS.

(H. B. No. 57)
Chapter 67.

An Act to repeal Article 3107 of Chapter 13 of
the Revised Civil Statutes of Texas, and substitut-
ing in its place a new article providing that every
political party in this State through its State Execu-
tive Committee shall have the power to prescribe the
qualifications of its own members and shall in its
own way determine who shall be qualified to vote or
otherwise participate in such political party, and
declaring an emergency.

Be it enacted by the Legislature of the State of
Texas:

Section 1. That Article 3107 of Chapter 13 of
the Revised Civil Statutes of Texas be and the same
is hereby repealed and a new article is hereby en-
acted so as to hereafter read as follows:

27



20

‘Article 3107. Every political party in this
State through its State Executive Committee shall
have the power to prescribe the qualifications of
its own members and shail in its own way deter-
mine who shall be qualified to vote or otherwise
participate in such political party; provided that
no person shall ever be denied the right to par-
ticipate in a primary in this State because of for-
mer political views or affiliations or because of
membership or non-membership in organizations
other than the political party.’

Sec. 2. The fact that the Supreme Court of the
United States has recently held Article 3107 invalid,
creates an emergency and an imperative public
necessity that the Constitutional Rule requiring
bills to be read on three several days in each House
be suspended and said rule is hereby suspended,
and that this Act shall take effect and be in force
from and after its passage, and it is so enacted.

Approved June 7, 1927.
Effective 90 days after adjournment.”

The statute declares an emergency to exist. What was

© the emergency in June, 19277 It was, as expressed in Sec-

tion 2, the fact that on March 7, 1927, this Court had

declared the existing statute restricting Negro voting in

Democratic primaries to be unconstitutional. That created

an emergency in that Negroes might legally vote in Demo-
cratic primaries unless something were done.

The respondents claimed, and the District Court and
Circuit Court of Appeals held in this case, that the politi-
cal parties had inherent power to determine who should
vote at party primaries. The Texas Legislature, however,
has not taken this same view. Having already assumed
control over primary elections,* it proceeded by Chapter

* Primary elections are themselves compulsory under the Texas stat-
utes for all parties which cast more than 100,000 votes at the last general
election (1925 Tex. Rev. Civ. Stats,, Elections, Art. 3101). Actually, this
provision has been applied, and now does apply only to the Democratic
Party because it alone has been able to muster the requisite number of
votes. The time, place and manner of holding Primary Elections, as well
as of determining and contesting the results thereof, are comprehensively
and minutely described by sttautory provisions (Idem., Arts. 3102-3105,
3108, 3109-3114, 3116-3117, 3120, 3122-3127, 3146-3153).
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67 of the Laws of 1927 to delegate to the state executive
committee of every political party in the state the power
to prescribe qualifications for membership and who should
be qualified to vote or otherwise participate in the political
parties.

That it was the legislative intention to evade and nullify
the decision of this Court appears upon the face of the
enactment; and from the wording of the statute itself it
is equally apparent that the Legislature was not surren-
dering the control of the franchise in primary elections,
but was providing for the control in another way. The
statute was, to quote its own terms, “to repeal Article 3107
of Chapter 13 of the Revised Civil Statutes of Texas, and
substituting in its place a new Article * * *.” If the
Democratic Legislature of Texas could not constitutionally
forbid Negroes to vote in primaries, it could nevertheless
with a feeling of assurance entrust to the Democratic State
Committee the power to enact such prohibition and achieve
the same end. This Court has held that a legislative body
cannot accomplish by indirection something which it is
without power to do directly (cf. Hammer v. Dagenhart,
247 U. 8. 251, and Child Labor Tax Case, 259 U. 8. 20).

Thus this Court has held that a state could not re-estab-
lish the status quo of the days before the adoption of the
Fifteenth Amendment through the medium of “grand-
father clauses” which sought to exelude Negro voters from
the polls.

Guinn v. The United States, 238 U. 8. 347;
Myers v. Anderson, 238 U. 8. 368.

State Executive Committee as an Agency of the

Legislature.

The Legislature having made the Democratic State Exec-
utive Committee its agency, the old maxim qui facit per
alium facit per se is applicable. It follows that the reso-
lution of the executive committee must be read as an inte-
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gral part of the statute itself, and when superimposed upon
Chapter 67 of the Laws of 1927, this new section is iden-
tical with the old Article 3107, which was considered and
condemned in Nizon v. Herndon.

It is not necessary to hold that the Democratic State
Executive Committee was for all purposes the agent of the
state, but in so far as the powers of the Legislature to
control and supervise primary elections and determine the
eligibility of the participants was delegated to it, the execu-
tive committee was pro tanto the agency of the state.
From this point of view it is, therefore, immaterial whether
the Legislature and the courts of Texas may or may not
deem the expenses of the party or the costs of the primaries
to be proper charges upon the state treasury (cf. Waples
V. Marrast, 108 Tex. 5, 184 S. W. 181, and White v. Lub-
bock, Tex. Civ. App. 1930, 30 S. W. [2nd] 722).

It is elementary that a state cannot perform by an
agency an act which it cannot accomplish in its own name,
that it cannot give the force of law to a prohibited enact-
ment, from whatever source originating.

Williams v. Bruffy, 96 U. 8. 176,

Ford v. Surgett, 97 U. 8. 594;

King Manufacturing Co. v. Auguste, 277 U. 8.
100, 107-114;

Home Tel. & Tel. Co. v. L0s Angeles, 227 U. 8.
278.

In Standard Scale Co. v. Farrell, 249 U. 8. 571, at page
577, Mr. Justice Brandeis said:

«# + * Tor the protection of the Federal Con-
stitution applies, whatever the form in which the
legislative power of the State is exerted; that is,
whether it be by a constitution, an act of the leg-
islature, or an act of any subordinate instrumen-
tality of the State exercising delegated legislative
authority, like an ordinance of a municipality or
an order of a commission.”
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The “Inherent Power” Argument.

The contention has been advanced by the respondents,
and approved by the courts below (R. 36, 42), that politi-
cal parties have inherent power to prescribe the qualifica-
tions of their members and of those who may vote at
primary elections held for the purpose of selecting their
candidates for the general election. This being so, it is
urged, the Demoecratic State Executive Committee had in-
herent power to adopt a rule disqualifying Negroes from
voting at Democratic primary elections and to instruct the
judges at such elections to exclude all Negroes from par-
ticipation.

This argument has no basis in the political rationale of
this age. The state’s right to control primaries and to
adopt reasonable classifications has not been questioned
even by Nizon v. Herndon. It is recognized by the Texas
courts in

Love v. Wilcoz, Tex. , 28 S. W. (2nd)
515;

Briscoe v. Boyle (Tex.), 286 S. W. 275;

Ashford v. Goodwin, 103 Tex. 491,131 S. W. 535;

Anderson v. Ashe, 62 Tex. C. V. App. 262, 130
S. W, 1044.

There is ample authority for the proposition that politi-
cal parties in their relations to elections and primaries are
state agencies. In “Primary Flections,”” by Merriam &
Overacker (1928 Edition), the authors state at page 140:

“The theory of the party as a voluntary associa-
tion has been completely overthrown by the contrary
doctrine that the party is in reality a governmental
agency subject to legal regulations and control.”

And see the able article by Meyer M. Brown in 23 Michigan
Law Review 279.

It is clear that before the enactment of Chapter 67 of
the Laws of 1927 (present Art. 3107 of the Rev. Civ. Stats.,
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Texas), the state executive committee had neither inherent
nor statutory power to disqualify Negroes from voting at
primary elections. This conclusion is inevitable from the
meticulous manner in which the Legislature has set forth
the machinery by which primaries are to be governed (see
P- , infra) and the very face of Chapter 67 of the Laws
of 1927 which purports to give the power of definition of
party membership to the state executive committee within
specified limitations. If the power were already inherent
in the parties, this grant would be idle.

This does not mean that for some purposes the executive
committee may not have inherent power still unaffected
by the action of the Legislature. Nor does it mean that
if the Legislature had not acted with respect to primaries
the parties would not have had jurisdiction over the com-
position of the electorate at.such primaries. These ave
matters that need not now be questioned or decided.
It is sufficient that the Legislature has spoken and it there-
fore must be deemed to have assumed full control of the
situation (Briscoe v. Boyle, Tex., 1926, 286 8. W. 275 ; Love
v. Wilcoz, Tex., 1930, 28 8. W. [2nd] 515). If this were
not the case, it was unnecessary for the Legislature to have
adopted Chapter 67 of the Laws of 1927. The emergency
there stated to exist would have been a mere figment of
the legislative imagination and the act itself a voice in
vacuum. Only as a last resort can a Federal Court deem
such to be the fact. Fruitful analogy may be found in
the relation of Congress and the state legislatures in con-
nection with the commerce clause and state police
powers.*

Texas Cases Defining Legislative and Party Powers.

The argument of “inherent power” has been disposed of
by the Texas courts. lLove v. Wilcor, Tex., 1930, 28 S. Ww.
(2nd) 515, arose under the same statute under considera-

* See article by Thomas Reed Powell, 12 Minn, Law Rev. 321, 470;
Lindgren v. U. S., 281 U. S. 38, 46.
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tion in this case. There the plaintiff sought a mandamus
to compel the Democratic State and County Executive
Committees to place his name on a gubernatorial ballot of
the Democratic primary and to desist from enforcing the
resolution passed in February, 19306, by the Democratic
State Executive Committee, which precluded anyone from
becoming a candidate at the Democratic primaries i’ he
had voted against the party in the 1928 elections at er
having participated in the Democratic primary of tat
year. The Supreme Court of Texas held that the provi-
visions of Article 3107 of the Revised Civil Statutes of
Texas (Chap. 67 of the Laws of 1927) prohibit the party
executive committee from exclading a candidate because
of past disloyalty to the r :y. In that case the party
claimed that it had inher  nt power to manage its own
affairs and determine who :  1d present his name for nomi-
nation at a primary. The Court considered the broad
question of party power in connection with applicable
legislation. The Court said in this connection:

“This case comes clearly within the class of cases
involving the enforcement of the sovereignty of the
state and the protection of the citizen’s right to
effective participation in his state’s government.
All political power is inherent in the people of
Texas, whose government is founded on their au-
thority and maintained for their benefit. * * *
Section 2 of Article I (i. e., the State Constitution)
further pledges the faith of the people of Texas to
the preservation of a republican form of govern-
ment, and declares that ‘subject to this limitation
only, they (the people) have at all times the in-
alienable right to alter, reform or abolish their
government in such manner as they may think ex-
pedient.” The primary laws of this State are hased
upon a recognition of political parties as agencies
of the people for the exercise of the powers thus
reserved to them by the constitution. It mecessarily
follows as a part of the right of the people to organ-
ize political parties for the constitutional purposes
stated that the people of the state have the power,
through their Legislature, to enact laws having for
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their purpose the protection of the constitutional
rights, declared in the provision just quoted. * * *”
(p. 521).

Briscoe v. Boyle, 286 8. W. 275 (Tex. Civ. App., 1926),
involved the old Article 3107 prior to declaration by this
Court in Nizon v. Herndon that that article was uncon-
stitutional. The question of the inherent power of the
political parties to determine their membership was there
squarely raised and decided. A county Democratic execu-
tive committee adopted a resolution excluding from pri-
mary elections all those who had voted against any Demo-
cratic gubernatorial nominee at the last election. Four-
teen such persons brought suit against the judges of elec-
tion to enjoin them from enforcing the resolution. The
injunction was denied in the lower court, but on appeal
the decree was reversed and the injunction granted. The
Texas Court of Civil Appeals considered at length the leg-
islative situation with respect to primary elections and
held that since the State of Texas had legislated in detail
concerning the qualifications of voters in such elections,
political parties themselves no longer have any power to
prescribe qualifications not made under authority of stat-
ute. The Court said:

“By excluding negroes from participating in
party primary elections, and by legislating upon the
subject of the character and degree of party fealty
required of voters participating in such elections,
the Legislature has assumed control of that subject
to the exclusion of party action, thus depriving the
party of any power to alter, restrict or erlarge the
test of the right of the voter to participate in party
primaries” (p. 276).

The Court also said:

“But the Legislature has taken possession and
control of the machinery of the pelitical parties of
the state, and, while it permits the parties to oper-
ate that machinery they do so only in somewhat
strict accordance with the rules and regulations laid
down in minute and cumbersome detail by the leg-
islative body” (p. 276).
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Briscoe v. Boyle is especially interesting from the his-
torical point of view because it indicates that whatever
power political parties may once have had to determine
their membership, the state had absorbed this power and
exercised it by the Act of 1923 and had itself determined
the eligibility of participants in the Democratic primary
elections. Chapter 67 of 1927 in no way surrendered this
power. While it authorized the state executive committee
to prescribe the qualifications of party members, this was
a limited authority in that it prohibited the party from
denying anyone the right to participate in a primary be-
cause of former political views or affiliations (the question
involved in Love v. Wilcoz) and also forbade the parties
to discriminate against qualified voters because of their
membership or non-membership in organizations other
than a political party. In other words, the fact of mem-
bership or non-membership in the Klu Klux Klan or a
benevolent order or a church could not affect the right
to vote. It is clear that the Legislature had no intention,
even if it had the right, to abandon its jurisdiction over
the primaries of the state.

It follows that the defects of the Act of 1923 are equally
inherent in the Act of 1927 as elaborated by the resolution
of the Democratic State Executive Committee and that the
Act of 1927 as so amplified deprived the petitioner of the
equal protection of the laws guaranteed to him by the
Fourteenth Amendment and of the right to vote guaran-
teed to him by the Fifteenth Amendment. The decision
of this Court in Nizon v. Herndon is, therefore, applicable
and the Circuit Court of Appeals erred in failing to apply
that decision to this case.

Mention must also be made of Love v. Griffith, 266 U. S.
32. There the plaintiffs as qualified electors sought to en-
join as violative of the Constitution the enforcement of a
rule made by the Democratic City Executive Committee of
Houston, Texas, that Negroes should not be allowed to
vote at a particular Democratic primary election. The bill
was denied and the plaintiffs appealed to the Court of
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Civil Appeals, which held that at the date of its decision,
months after the election, the cause of action had ceased
to exist and that the appeal would not be entertained on
the question of costs alone. On error to this Court, Mr.
Justice Holmes said, page 34:

“If the case stood here as it stood before the court
of first instance it would present a grave question
of constitutional law and we should be astute to
avoid hindrances in the way of taking it up. But
that is not the situation. The rule promulgated by
the Democratic Executive Committee was for a
single election only that had taken place long before
the decision of the Appellate Court. No constitu-
tional rights of the plaintiffs in error were infringed
by holding that the cause of action had ceased to
exist. The bill was for an injunction that could
not be granted at that time. There was no consti-
tutional obligation to extend the remedy beyond
what was prayed.”

The “grave question of constitutional law,” which this
Court could not consider in Love v. Griffith, because in that
instance time had made the issue moot, has become the
vital point of conflict in the present suit.

B.—THB RESPONDENTS IN REFUSING TO PERMIT THE PETI-
TIONER TO VOTE WERE ACTING IN THEIR OFFICIAL CAPACITIES
AS STATE OFFICERS, BECAUSE THEY WERE APPLYING STATE
POWERS TO A PUBLIC PURPOSE. UNDER DOCTRINE OF HOME
TeL & Tew. Co. v. Los ANGELES THEIR CONDUCT VIOLATED
THE CONSTITUTIONAL RIGHTS OF THE PETITIONER IRRESPEC-
TIVE OF THE VALIDITY OF CHAPTER 67 OF THE LAWS OF
1927.

If Chapter 67 of the Laws of 1927 has delegated to the
party executive committee the power to exclude Negroes
from primary elections, the action of the party executive
committee is then the action of the state, as we have shown,
supra, and the statute to that extent is consequently un-
constitutional. If, however, the statute is not deemed to
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have delegated the power to exclude Negroes, it would not
be unconstitutional ; and in that event if the suit were here
brought against the party executive committee it might
have been a defense that the party executive committee
had inherent power to exclude Negroes from voting at
primaries. But just as the question here presented does
not involve the determination that political parties are
for all purposes agencies of the state, so it is unimportant
whether political parties have for some purposes inherent
power to prescribe the terms of party membership.

This action is not against the party executive committee.
It is brought against the judges of election, who—whether
they be deemed state officials, party officials or the repre-
sentatives of the contending candidates who contribute to
their remuneration—are clothed with the power to act in
the capacity of judges of election at primary elections by
the state itself. Though their designation may come from
the party, their powers flow from the state alone and their
function as judges of election is to accomplish a state
purpose.

Powers Vested in Judges of Election.

It has already been shown that the Legislature has with
meticulous care provided for the time, place and manner
of holding primary elections and of determining and con-
testing the results (supra, p. 20). Among the statutory
provisions are a number dealing with judges of elections.
Their title, position, status, method of appointment, pow-
ers and duties are all created and prescribed by law (1925
Tex. Rev. Civ. Stats., Elections, Arts. 3102 et seq.). They
are thus required to take an oath faithfully to perform
their “duty as officer of the election” (Arts. 2998, 3104).
They are employed to keep the peace at the primary elec-
tion, to enforce the anti-loitering law, to make arrests, to
administer oaths and conduct examinations thereunder in
order to determine the qualifications of voters (Art. 3105)
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Article 3105 of the Election Law reads:

“Judges of primary elections have the authority,
and it shall be their duty, to administer oaths, to
preserve order at the election, to appoint special
officers to enforce the observance of order and to
make arrests, as judges of general elections are
authorized and required to do. Such judges and
officers shall compel the observance of the law that
prohibits loitering or electioneering within one hun-
dred feet of the entrance of the polling place, and
shall arrest, or cause to be arrested, anyone engaged
in the work of conveying voters to the polls in car-
riages or other moede of conveyance, except as per-
mitted by this title.”

The power “to administer oaths * * * as judges of
general elections are authorized and required to do” em-
braces above all a power to administer such oaths for the
purposes of ascertaining the qualifications of a challenged
voter. They are thus imbued with the power to determine
who is duly qualified as an elector as well as to keep the
peace and “to appoint special officers to enforce the ob-
servance of order and to make arrests, as judges of general
elections are authorized and required to do.”

And thus it appears that even if these respondents be
not state officers in the same category and to the same
extent as the Governor or the Attorney General of the
state, they are, nevertheless, quasi-public officials receiving
the definition of their duties and the badge of their author-
ity from the statutes of the state; and the Legislature has
by its own edict given to judges of primary elections the
powers and duties of judges of general elections (Art. 3105,
supra).

It requires no further extended argument to demon-
strate that the conduct of primary elections is, when au-
thorized by statute, a state function pointed to achieving
a fair expression of popular, sovereign will (Love v. Wil-
cox, supre), and that the judges of election acting in their
capacities as judges of primary elections are fulfilling a
state purpose (see discussion supra, pp. 25-27).
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Acts of Respondents Attributable to State.

If, therefore, these judges of election have abused their
state powers and have used them “as the instrument for
doing wrongs,” their actions are attributable to the state
itself. This is clear from a reading of

Home Tel. & Tel. Co. v. Los Angeles, 227 U. 8.
278;

Standard Scale Co. v. Farrell, supra;

King Manufacturing Co. v. Augusta, supra.

Home Tel. & Tel. Co. v. Los Angeles involved the validity
of an ordinance of the City of Los Angeles establishing
telephone rates which it was claimed were confiscatory and
in violation of the due process clause of the Fourteenth
Amendment. The question there was whether in the ab-
sence of the final decision by a State Court holding the rates
in question to be proper, there could be said to have been
such state action by reason of the ordinance alone as
would bring the Fourteenth Amendment into play and
give the Federal Courts jurisdiction. Mr. Chief Justice
White, writing for this Court, said at page 286:

“% * % the provisions of the Amendment as
conclusively fixed by previous decisions are generie
in their terms, are addressed, of course, to the
States, but also to every person whether natural or
juridical who is the repository of state power. By
this construction the reach of the Amendment is
shown to be coextensive with any exercise by a State
of power, in whatever form exerted.” (Italics
ours.)

The emphasis in the Home Tel. & Tel. case is placed,
not upon the official title of the actor, but upon the vesting
in him of state power, viz., power granted by the state
devoted to a state purpose. This is made clear from fur-
ther quotations from the opinion of Mr. Chief Justice
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White at pages 287 et seq., where he says, speaking of the
Fourteenth Amendment:

“It provides, therefore, for a case where one who
is in possession of state power uses that power to
the doing of the wrongs which the Amendment for-
bids even although the consummation of the wrong
may not be within the powers possessed if the com-
mission of the wrong itself is rendered possible or
is efficiently aided by the state authority lodged in
the wrongdoer. That is to say, the theory of the
Amendment is that where an officer or other rep-
resentative of a State in the exercise of the author-
ity with which he is clothed misuses the power pos-
sessed to do a wrong forbidden by the Amendment,
inquiry concerning whether the State has author-
ized the wrong is irrelevant and the Federal judi-
cial power is competent to afford redress for the
wrong by dealing with the officer and the result of
his exertion of power.”

It was then pointed out that the amendment, in looking
to the enforcement of rights which it guaranteed and to
the prevention of wrongs which it prohibited, did not pro-
ceed only upon the assumption that states acting in their
governmental capacities “in a complete sense” may violate
the provisions of the amendment, but “which was more nor-
mally to be contemplated, that state powers might be
abused by those who possessed them and as a result might
be used as the instrument for doing wrongs” and that the
amendment provided against this contingency. And again,
at page 288, he said:

“Under these circumstances it may not be doubted
that where a state officer under an assertion of
power from the State is doing an act which could
only be done upon the predicate that there was such
power, the inquiry as to the repugnancy of the act
to the Fourteenth Amendment cannot be avoided
by insisting that there is a want of power. * * *
To repeat, fur the purpose of enforcing the rights
guaranteed by the Amendment when it is alleged
that a state officer in virtue of state power is
doing an act which if permitted to be done prima
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facie would violate the Amendment, the subject
must be tested by assuming that the officer possessed
power if the act be one which there would not he
opportunity to perform but for the possession of
some state authority.” (Italics ours.)

Applying that test to this case, it is clear that the re-
spondents would not have had the opportunity to refuse
to permit the petitioner to vote in the Democratic Party
primary election if they had not become possessed of the
power to act as judges of election through act of the Leg-
islature of the state.

It is suggested in the opinion of the District Court (R.
34), and again in the opinion of the Circuit Court of Ap-
peals (R. 42), that in view of the fact that the respondents
were paid for the services which they rendered as judges of
election out of a fund derived from contributions by the
participating candidates, they could not bhe acting as offi-
cers of the State of Texas. The source of remuneration is
never determinative as to the status or official capacity of
a person. There is no end of cases sustaining this proposi-
tion.* See:

Tumey v. Ohio, 273 U. 8. 510;

Kimbrough v. Barnett, 93 Tex. 301, 55 S. W. 120;

Hendricks v. The State, 20 Tex. Civ. App. 178, 49
S. W. 705;

Willis v. Owen, 43 Tex. 41,

Lincoln v. Hapgood, 11 Mass. 350.

If, therefore, these judges of election have abused their
powers derived from the state and have used them “as the
instrument for doing wrong,” their actions are state ac-
tions. The classification by reason of color is forbidden
to the state by the Fourteenth and Fifteenth Amendments
and this prohibition is controlling not only in so far as
the legislative action is concerned, but also applies to any-
one acting under authority lodged in him by the state.

* Cases are collected in exhaustive note in 53 A. L. R. 595.
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We then have the situation of a deprivation of the plain-
tiff’s right not to be discriminated against at the polls by
reason of his color; we have a lack of justification; and
we have the fact that this unjustified deprivation was made
possible only by the patent of authority with which the
state has invested these respondents.

IL

The decision of the Circuit Court of Appeals in this
case is in conflict with the decision of the Circuit
Court of Appeals for the Fourth Circuit in Bliley v.
West.

Bliley v. West, 42 Fed. (2nd) 101, arose out of a similar
effort by the State of Virginia to disenfranchise Negroes
in the primary elections. There the statute described vot-
ers as “all persons qualified to vote at the election for
which the primary is held, and not disqualified by reason
of other requirements in the law of the party to which
he belongs.” The Democratic State Convention of 1924 in
Virginia adopted a resolution declaring that only white
persons should participate in the Democratic primary. The
action was brought for damages against the judges of elec-
tion who set up this resolution as a justification. Defend-
ants demurred and the District Court overruled the de-
murrer with an opinion written by Judge Groner, 33 Fed.
(2nd) 177. The case went to trial; upon appeal from the
final judgment in favor of the plaintiff, the Circuit Court
of Appeals for the Fourth Circuit, 42 Fed. (2nd) 101,
affirmed the judgment, adopting the opinion of Judge
Groner as its own.

After citing the case of Commonwealth v. Willcoz, 111
Va. 849, at p. 859, in which the Court held that a primary
once adopted by a political party becomes and constitutes a
necessary part of the election machinery and “fulfils an
essential function in the plea to promote honesty in the
conduct of elections—elections which shall faithfully re-
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flect and register the unbought will of the electors,” Judge
Groner said as follows, at page 180:

“The statute of Virginia, unlike that of Texas,
does not in terms exclude the mnegro, but gives to
the party participating the right to do so.* The
result is the same. The Legislature, pursuant to con-
stitutional authority, having undertaken to regulate
primary elections and to authorize them to be held
at the public expense and to provide the same rules
and regulations applicable to an election, may not
indirectly, any more than it may directly, exclude a
duly qualified voter who declares himself to be an
adherent to the party participating in the primary
from the exercise of his right of suffrage. The Four-
teenth Amendment compels the adoption of what is
called impartial suffrage. Its purpose was to estab-
lish all over the United States one people, and that
each of these may understand the constitutional
fact that his privileges and immunities cannot be
abridged by state authority, and that these rights
are not. confined to any class or race but compre-
hend all within its scope. The General Assembly
of Virginia having provided the primary as a method
(though optional) for the nomination of candidates,
and the Supreme Court of Virginia having declared
it when adopted an inseparable part of the election
machinery, it would seem to me necessarily to fol-
low that the legislature cannot by delegation or
otherwise give vitality to a claimed right which it is
itself prohibited by the Constitution from enacting
into law.”

Compare this noble language with the narrow construc-
tion of the Constitution by the Circuit Court of Appeals
in this case. Bryan, C. J., said (R. 42):

“Each political party is represented by its own
election officials who have nothing to do with con-
ducting the primary of any other party. In these
particulars the primary election law of Texas dif-
fers radically from that of Virginia where the State
conducts and pays the expense of holding the pri-

* This refers to the old Section 3107 considered in Nizxor v. Herndon,
supra.
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mary for all political parties just as it does in the
general election. West v. Bliley, 33 F. (2) 177,
affirmed by the Circuit Court of Appeals for the
Fourth Circuit in 42 F. (2) 101, cannot therefore
in our opinion be relied on as authority in this case.”

We have already discussed supra, page 33, the irrele-
vance of the argument that there is a categorical difference
between cases in which the state pays the primary expenses
and one in which the candidates do. This factor was the
sole difference between this case and West v. Bliley. As
the situation now stands, Negroes may not be deprived of
the vote at primaries conducted in the Fourth Circuit, but
they can be excluded in the Fifth Circuit. This discrep-
ancy should be removed by this Court.

I1I.

The action of the respondents was in violation of
Section 31 of Title 8 of the United States Code.

Section 31 of Title 8 of the United States Code has been
discussed supra, page 15, under the question of jurisdic-
tion. The section provides that all citizens otherwise qual-
ified to vote at any election by the people in any state shall
be entitled and allowed to vote at all such elections with-
out distinction on the ground of color, any local law, cus-
tom, usage or regulation to the contrary notwithstanding.

The primary election in which the petitioner was denied
participation was inter alia for the nomination of candi-
dates for representatives to Congress and for United States
Senator. There were six candidates for the nomination
for Senator and two candidates for the nomination of rep-
resentative to Congress (R. 2). The petitioner was denied
the right to vote because of his color (R. 4). It follows
that the action of the respondents violated this Federal
statute, to the petitioner’s injury. Even if the opinion of
the District Court and the Circuit Court of Appeals could
be sustained with respect to state officers on the ground
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of the inherent power of political parties to make discrimi.
natory regulations with respect to participants in the
primary elections, this argument could have no bearing
upon the case in the face of this express act of Congress.

Wiley v. Sinkler, supra;
Swefford v. Templeton, supra.

In this connection it may be pointed cut that Newberry
v. United States, 256 U. 8. 232, is irrelevant. That case
involved the power of Congress to limit the amount of
money which a candidate for United States Senator might
contribute or procure for his nomination or election. De-
cided by a divided Court, the case turned upon the inter-
pretation of the authority granted to Congress over the
election of its members by Article I, Section 4 of the Con-
stitution. It did not deal with the question of “the right
to vote” and the power of Congress to enforce that right
as granted by the Fourteenth and Fifteenth Amendments.

Iv.

This Court should assume jurisdiction of this case
by writ of certiorari because of the importance of
the question raised.

The courts of Texas have taken judicial notice of the
fact that for all practical purposes, and certainly in so far
as state elections are concerned, there is only one political
party, and that the real political battles of the state are
not those held at the general election, but those waged
for nomination at the Democratic primaries. So, in the
case of State ex rel. Moore v. Meharg, 287 S. W. 670,
decided by the Court of Civil Appeals of Texas in October,
1926, the Court said:

“Indeed, it is a matter of common knowledge in
this State that a Democratic primary election held

in accordance with our statutes is virtually decisive
of the question as to who shall be elected at the
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general clection. In other words, barring certain
exceptions, a primary election is equivalent to a
general election.

In an article by Meyer M. Brown, 23 Mich. L. Rev. 279,
the author says:

“In Texas, a victory in a primary, on the Demo-
cratic side, means practically certain election.”

And history confirms these dicta.

If Negroes in the State of Texas may not vote at Demo-
cratic primaries, they are then in a practical manner de-
prived of their franchise. It is idle to urge that they
can participate in other party primaries, for the election of
Republican Presidential Electors in 1928 stands out as
unique in the political history of the State of Texas. More-
over, under Chapter 67 of the Laws of 1927, the Republican
Party can similarly bar Negroes from its primaries and
caucuses. The law applies to all parties.

The real question, then, is this: Shall the constitutional
right to partake of the basic institution under a republican
form of government be denied to a large part of the popu-
lation by reason of color alone?

This Court cannot accept Chapter 67 of the Laws of 1927
of Texas at its face value, but must go further and exam-
ine what has been accomplished behind its bland exterior.
In the words of Mr. Justice Matthews in Yick Wo v. Hop-
kins, 118 U. 8, 356, 373:

“Though the law itself be fair on its face and
impartial in appearance, yet, if it is applied and
administered by public authority with an evil eye
and an unequal hand, so as practically to make
unjust and illegal discriminations between persons
in similar circumstances, material to their rights,
the denial of equal justice is still within the pro-
hibition of the Constitution.”

If the decision of the Circuit Court of Appeals prevails,
then the Fourteenth Amendment as vitalized hy Nizon v.
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Herndon and West v. Bliley, and the Fifteenth Amend-
ment as interpreted in Guinn v. United States, 238 U. S.
347, will have been effectively nullified.

The “grave question of constitutional law” referred to
by Mr. Justice Holmes in Love v. Griffith, supre, which
arose under this very statute, is now for the first time
presented to this Court. Your petitioner is confident that
this Court again, in the language of Mr. Justice Holmes
in that case, will “be astute to avoid hindrances in the way
of taking it up.”

Respectfully submitted,

ARTHUR B. SPINGARN,
JAMES MARSHALL,
NATHAN R. MARGOLD,
FRED C. KNOLLENBERG,
E. F. CAMERON,

Counsel for Petitioner.
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Supreme Court of the United States

OcroBer TerM, 1931.

No. 265.

L. A. NiIxoN,
Petitioner,

against

JAMES ConbpoN and C. H. KOLLE,
Respondents.

PETITIONER’S POINTS.

Preliminary Statement.

This case comes before this Court on writ of certiorari
to the United States Circuit Court of Appeals for the Fifth
Circuit, granted October 19, 1931 (R. 31), to review a
judgment entered in that court on May 16, 1931 (R. 30-31),
which affirmed a judgment of the United States District
Court for the Western District of Texas, filed July 31,
1929, dismissing the petition (R. 10).

The opinion of the District Court is printed in the
record at pages 15-27 and reported 34 F. (2d) 464.

The opinion of the Circuit Court of Appeals is printed
in the record at pages 28-30 and reported 49 F. (2d) 1012.

The petitioner, a citizen of the United States and of
the State of Texas, brought this action in the United States
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District Court for the Western District of Texas against
the respondents, who were judges of election in Precinct
No. 9, El1 Paso County, Texas, to redress an injury which
he sustained by reason of the acts of the respondents in
their official capacities (R. 1).

The Petition.

The petitioner is a Negro. He was a bona fide member
of the Democratic Party of the State of Texas and in every
respect was entitled to participate in elections held within
that State, whether for the nomination of candidates for
office or otherwise (R. 2-3).

On July 28, 1928, a Democratic primary was held in the
State of Texas to select candidates, not only for State
officers, but also for United States Senator and Congress-
men (R. 1-2). On that day the petitioner presented him-
self at the polls and oftered to take the pledge to support
the nominces of the Democratic primary election held on
that day and to comply in every respect with the valid
requirements of the laws of Texas, save as they violated
the privileges conferred upon and guaranteed to him by
the Constitution and laws of the United States. IIe re-
quested the respondents to supply him with a ballot and
permit him to vote at the Democratic primary election
held on that day and the respondents refused to permit
the petitioner to vote or to furnish him with a ballot and
stated as the reason that under instructions from the
Democratic county chairman, pursuvant to resolution of
the State Democratic Executive Committee, adopted under
the authority of Chapter 67 of the Laws of 1927 of Texas,
only white Democrats were allowed to participate in the
Democratic primary then being held (R. 2-3). The re-
spondents ruled that the petitioner was not entitled to
vote in the Democratic primary because he was a Negro
(R. 3, 5). The resolution of the State Democratic Execu-
tive Committee of Texas, under the terms of which re-
spondents purported to act, reads as follows (R. 3):
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The Resolution in Question.

“REsoLveEDp: That all white Democrats who are
qualified under the Constitution and laws of Texas
and who subscribe to the statutory pledge provided
in Article 3110, Revised Civil Statutes of Texas, and
none other, be allowed to participate in the primary
elections to be held July 28, 1928, and August 25,
1928, and further, that the Chairman and secretary
of the State Democratic Executive Committee be
directed to forward to each Democratic County
Chairman in Texas a copy of this resolution for
observance.” (Black type ours.)

The statute under the authority of which the Democratic
State Executive Committee adopted this resolution, Chap-
ter 67 of the Laws of 1927, First Called Session (Article
3107, Chapter 13 of the Revised Civil Statutes of Texas),
gave authority to the State Executive Committee to pre-
scribe qualifications of party members and determine who
shall be qualified to vote or participate in such political
party. The statute was passed as an “emergency” meas-
ure, because, as the statute itself proclaims, “the fact that
the Supreme Court of the United States has recently held
Article 3107 invalid, creates an emergency and an impera-
tive public necessity that the constitutional rule requiring
bills to be read on three several days in each House be
suspended * * *” (R. 4-5).

The Statute in Question.

“AUTHORIZING POLITICAL PARTIES THROUGH STATB
ExXecuTivE COMMITTEES TO PRESCRIBE QUALI-
FICATIONS OF THRIR MBEMBERS.

(H. B. No. 57)
CHAPTER 67.

An Act to repeal Article 3107 of Chapter 13 of
the Revised Civil Statutes of Texas, and substi-
tuting in its place a new article providing that
every political party in this State through its State
Executive Committee shall have the power to pre-
scribe the qualifications of its own members and
ghall in its own way determine who shall be quali-
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fied to vote or otherwise participate in such political
party, and declaring an emergency.

Be it enacted by the Legislature of the State of
Texas:

SecrroN 1. That Article 3107 of Chapter 13 of
the Revised Civil Statutes of Texas be and the same
is hereby repealed and a new article is hereby en-
acted so as to hereafter read as follows:

‘ARTICLE 3107. Every political party in this
State through its State Executive Committee
shall have the power to prescribe the qualifica-
tions of its own members and shall in its own
way determine who shall be qualified to vote or
otherwise participate in such political party; pro-
vided that no person shall ever be denied the right
to participate in a primary in this State because
of former political views or affiliations or because
of membership or non-membership in organiza-
tions other than the political party.

SEC. 2. The fact that the Supreme Court of the
United States has recently held Article 3107 invalid,
creates an emergency and an imperative publie
necessity that the Constitutional Rule requiring
bills to be read on three several days in each House
be suspended and said rule is hereby suspended, and
that this Act shall take effect and be in force from
and after its passage, and it is so enacted.

Approved June 7, 1927.

Effective 90 days after adjournment.”

The decision of this Court which was referred to by the
Texas Legislature was the case of Nizon v. Herndon, 273
U. 8. 536, which held unconstitutional a statute of the
State of Texas which expressly prohibited Negroes from
participating in Democratic primary elections held in that
State.* It is alleged in the petition (and the history of

* The statute involved in Nizon v. Herndon, ie., the old Article 3107:

“Article 3093a. All qualified voters under the laws and constitution
of the State of Texas who are bona fide members of the democratic party
shall be eligible to participate in any democratic party primary election,
provided such voter complies with all laws and rules governing party
primary elections; however, in no event shall a negro be eligible to par-
ticipate in a democratic party primary election held in the State of Texas
and should a negro vote in a democratic primary election, such ballot
shall be void and election officials are herein directed to throw out such
ballot and not count the same.” (Italics ours.)
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the Act sustains the allegation) that Chapter 67 of the
Laws of 1927 was an attempt to evade the decision of this
Court in Nizon v. Herndon and to provide, by delegation
to the party Executive Committee, the disfranchisement of
Negroes which this Court held could not be done by direct
action of the Legislature (R. 5-6).

The petition also alleges that at the time of the passage
of Chapter 67 of the Laws of 1927 of Texas the Democratic
Party was the only political party in the State which held
a primary election and that the statute, when it referred
to the State Executive Committee, was enacted for the
purpose of preventing the petitioner and other Negroes
who were members of the Democratic Party from partici-
pating in Democratic primary elections (R. 6). Further-
more, the petition sets forth that there are many thousands
colored Democratic voters in the State of Texas situated
as is the petitioner; that Texas is a State which is nor-
mally so overwhelmingly Democratic that nomination on
the Democratic ticket is equivalent to election, and that
the only real contest at the polls is that in the Democratic
primaries. And, finally, it is alleged that the acts of the
respondents in denying the petitioner the right to vote at
the Democratic primary in question were wrongful, un-
lawful and without constitutional warrant and deprived
him of valuable political rights, to his damage in the sum
of $5,000 (R. 7-8).

This suit was brought under Section 41 of Title 28 of
the United States Code, subdivisions 1, 11, 12 and 14 being
applicable.

Judgment is demanded against the respondents (a) be-
cause Chapter 67 of the Laws of 1927 of Texas and the
resolution of the Democratic State Executive Committee
thereunder denied the petitioner the equal protection of
the laws of Texas, in violation of the Fourteenth Amend-
ment to the Constitution of the United States; (b) because
the petitioner’s right to vote at the primary election was
denied and abridged by the resolution of the Democratic
State Executive Committee and the action of the Legis-
lature of Texas on account of his race and color, in viola-
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tion of the Fifteenth Amendment to the Constitution;
(e) because the resolution and statute in question are
contrary to Section 31 of Title 8 of the United States
Code; and (d) because the respondents, acting under a
delegation of State power, violated those sections of the
Constitution and that Act of Congress when they denied
the petitioner the right to vote on the ground that he is
a Negro (R. 6-7).

Grounds of Demurrer.

The respondents made a motion to dismiss. In addition
to controverting the allegations of the petition with respect
to the constitutionality of the statute and the proceedings
it was urged that the subject-matter of the suit is political
and that the Court was without jurisdiction to determine
the issues or to award the relief prayed for; that the alle-
gations of the petition were not sufficient to constitute a
cause of action; that irrespective of statutory authority,
the State Executive Committee of a political party had
authority to determine who should comprise its member-
ship. The motion also put into issue the allegation that
the petitioner was a Democrat (R. 8-10). The last ground
presents an issue of fact which could not be determined
on a motion addressed to the pleadings.

The Decision of the District Court.

Honorable Charles A. Boynton, District Judge, who
heard the motion, granted the motion to dismiss in an
opinion (R. 1527, 84 F. [2d] 464) in which he said:
(1) that the Fourteenth and Fifteenth Amendments to
the Constitution of the United States cannot be violated
except by some action properly to be characterized as State
action; (2) that Chapter 67 of the Laws of 1927 on its
face directs no action in violation of the Federal Constitu-
tion; (3) that the action of the State Democratic Com-
mittee and the judges of election, complained of in the
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petition, was not State action, because (a) the members
of the committee and the judges of election were not paid
by the State, and so were not like the persons officiating
at the Illinois and Virginia primaries, who have been held
liable in damage to qualified citizens to whom they denied
the right to vote; (b) they were not officers of the State;
(c) they were acting only as private representatives of
the Democratic political Party, and (d) the members of
the Democratic Party possess inherent power to prescribe
the qualifications of those who may vote at its primaries,
irrespective of and without reference to Chapter 67 of
the Laws of 1927; and (4) that a primary election is not
an election within the meaning of the Fifteenth Amend-
ment, because (a) a political party is not a governmental
agency, and (b) at the time the Thirteenth, Fourteenth
and Fifteenth Amendments were adopted, primary elec-
tions were unknown and therefore may not be held to be
covered by these Amendments.

The Decision of the Circuit Court of Appeals.

The Circuit Court of Appeals, in affirming the District
Court, rendered an opinion by Bryan, C.J. (R. 28-30;
49 F. (2d) 1012), which held as follows: (1) that the
Fourteenth and Fifteenth Amendments apply to State ac-
tion, not to action of private individuals or associations;
(2) that this case differs from Nizon v. Herndon, because
there the element of State action was supplied by the en-
actment of a statute which expressly discriminated against
Negroes, whereas here the statute merely recognized an
existing power on the part of the Democratic State Ex-
ecutive Committee to fix the qualifications of its members;
(3) that the election officials who rejected the petitioner
were appointed by the Democratic State Executive Com-
mittee, and were not paid by the State, and (4) that the
decision in West v. Bliley is distinguishable because there
the State of Virginia conducted the primary and paid the
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expenses thereof, whereas in Texas the State merely regu-
lates a privately conducted primary election so as to secure
a fair and honest election.

Jurisdiction.

The jurisdiction of Federal Courts over this suit is pro-
vided by Section 41, Title 28 of the United States Code
(Judicial Code, Sec. 24, as amended). It is there provided,
in subdivision 1, that the District Court shall have original
jurisdiction over “* * * First. Of all suits of a civil
nature, at common law or in equity, * * * where the
matter in controversy exceeds, exclusive of interest and
costs, the sum or value of $3,000, and (a) arises under the
Constitution or laws of the United States, or treaties,
made or which shall be made, under their authority
* % &9

This ig a suit of a civil nature at common law for a sum
in excess of $3,000 and the matter in controversy arises
under (1) the Fourteenth Amendment to the Constitution
of the United States; (2) the Fifteenth Amendment to
the Constitution of the United States; (3) Section 31,
Title 8 of the United States Code.

In similar circumstances this Court has assumed juris-
diction.

Wiley v. Sinkler, 179 U. 8. 58, 65.
Swaffard v. Templeton, 185 U. S. 487.
Myers v. Anderson, 238 U. 8. 368.
Nizon v. Herndon, 273 U. 8. 536.
Ward v. Love County, 253 U. 8. 17, 22.
Cf. Love v. Griffith, 266 U. 8. 32.

In Bliley v. West, 42 F. (2d) 101, the Circuit Court of
Appeals for the Fourth Circuit affirmed the order of the
District Court for the Eastern District of Virginia (33
F. (2d) 177, opinion by Groner, D.J.) overruling a de
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murrer to a petition seeking the same relief as is sought
in this case. There, the Democratic State Convention,
like the Democratic State Committee here, adopted a
resolution that only white persons should participate in
Democratic primaries, and the petitioner, a Negro, was
not permitted to vote in a Democratic primary in the
State of Virginia. No attempt was made to bring thav
case up for review by this Court.

The jurisdiction of this Court is not open to attack on
the ground that the subject-matter of the suit is “political.”
That argument was disposed of in Nizon v. Herndon,
supra.*

Subdivision 11 of Section 41 of Title 28 of the Judicial
Code likewise gives a basis for jurisdiction by the Federal
Courts, for it authorizes suits for injuries on account of
acts done under the laws of the United States “or to en-
force the right of citizens of the United States to vote in
the several States.”

Subdivision 12 deals with suits concerning civil rights
and gives the District Courts jurisdiction “of all suits
authorized by law to be brought by any person for the
recovery of damages on account of any injury to his per-
son or property or of the deprivation of any right or privi-
lege of a citizen of the United States by any act done in
furtherance of any conspiracy mentioned in Section 47 of
Title 8.”

Subdivision 14 gives the Federal Courts jurisdiction
“of all suits at law or in equity authorized by law to be
brought by any person to redress deprivation under color
of any law, statute, ordinance, regulation, custom or usage
of any State or any right, privilege or immunity secured
by the Constitution of the United States or of any right
secured by any law of the United States providing for

* See opinion of Mr. Justice Holmes at page 540.
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equal rights of citizens of the United States or of all per-
sons within the jurisdiction of the United States.”

This is a suit at law to redress the deprivation of peti-
tioner’s right to vote at a primary election in the State of
Texas. The deprivation was under color of a statute of
the State of Texas, to wit, Chapter 67 of the Laws of 1927,
and/or under color of a resolution adopted by the State
Democratic Executive Committee of Texas. The suit is
not only, however, to redress the deprivation of civil rights
by reason of the unconstitutional restraint upon the peti-
tioner’s right of suffrage in violation of the Fourteenth
and Fifteenth Amendments, but it is also based specifically
upon the violation of a Federal statute, viz., Section 31,
Title 8 of the United States Code, which provides:

“Section 31. Race, color, or previous condition
not to effect right to vote. All citizens of the United
States who are otherwise qualified by law to vote at
any election by the people in any State, Territory,
district, county, city, parish, township, school dis-
trict, municipality, or other territorial subdivision,
shall be entitled and allowed to vote at all such
elections, without distinction of race, color, or pre-
vious condition of servitude; any constitution, law,
custom, usage, or regulation of any State or Terri-
tory, or by or under its authority, to the eontrary
notwithstanding.”

Section 43 of Title 8 of the United States Code also
grants a right of action for violation of the right of fran-
chise guaranteed by Section 31, supra.

It should be noted in this connection that not only can-
didates for local office but also for United States Senator
and Congressman were nominated at the primary held in
Texas on July 28, 1928 (R. 2).

The authorities already cited demonstrate that in sim-
ilar instances this Court has assumed jurisdiction.

In the recent case of Love v. Griffith, 266 U. S. 32, the
plaintiffs as qualified electors sought to enjoin as violative
of the Constitution the enforcement of a rule made by the
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Democratic City Executive Committee of Houston, Texas,
that Negroes should not be allowed to vote at a particular
Democratic primary election. The injunction was denied
and the plaintiffs appealed to the Court of Civil Appeals
of Texas, which held that at the date of its decision,
months after the election, the cause of action had ceased
to exist and that the appeal would not be entertained on
the question of costs alone. The suit was brought to this
Court on writ of error and was dismissed, Mr. Justice
Holmes saying at page 34:

“If the case stood here as it stood before the
court of first instance it would present a grave
question of constitutional law and we should be
astute to avoid hindrances in the way of taking it up.
But that is not the situation. The rule promulgated
by the Democratic Executive Committee was for a
single election only that had taken place long before
the decision of the Appellate Court. No constitu-
tional rights of the plaintiffs in error were infringed
by holding that the cause of action had ceased to
exist. The bill was for an injunction that could
not be granted at that time. There was no consti-
tutional obligation to extend the remedy beyond
what was prayed.” (Black type ours.)

The ‘“grave question of constitutional law” which this
Court could not consider in Love v. Griffith, because in
that instance time had made the issue moot, has become
the vital point of conflict in the present suit.*

The Circuit Court of Appeals accepted jurisdiction of
this cause and decided the motion to dismiss upon the
merits without questioning the jurisdiction of the Federal
Court (R. 28-30).

The District Court after deciding the motion on the
merits evidently confused the question of jurisdiction and
the question of absence of merits in the discussion in the
last paragraph of the opinion (R. 27).

* Robinson v. Holman, 181 Ark. 428, appeal dismissed and certiorari
denied 282 U. S. 805, apparently on same grounds as Love v. Griffith.
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This distinction between jurisdiction and merits has
been clearly set forth by this Court in Binderup v. Pathe
Ezchange, 263 U. 8. 291, at page 305,* and General Invest-
ment Co. v. N. Y. Central R. R.,271 U. 8. 228, at page 230.}

As will be seen after the case of Niwon v. Herndon,
supra, has been analyzed the sole difference between that
case and this one is that there the respondents denied the
petitioner the right to vote at a Democratic primary be-
cause the statute specifically forbade colored people to
vote in Democratic primaries, whereas in this case the
same petitioner was refused the right to vote at a Demo-
cratic primary by the election officials on the ground that
a resolution of the States Democratic Executive Commit-
tee, adopted pursuant to authority granted by the Legis-
lature, prohibited Negroes from voting at Democratie
primaries.

The only issue in this case is, then, the question of
whether the acts of the respondents was State action. If
it was State action, then Nixon v. Herndon is applicable.
This is clearly a question over which this Court has juris-
diction. It presents a justiciable issue irrespective of the
merits of the contention. As the full nature of this issue
is demonstrated by the succeeding Points, for the sake of
brevity it will not be repeated here.

*In the Binderup case, Mr. Justice Sutherland said:

“Jurisdiction is the power to decide a justiciable controversy,
and includes questions of law as well as of fact. A complaint
setting forth a substantial claim under a federal statute presents
a case within the jurisdiction of the court as a federal court;
and this jurisdiction cannot be made to stand or fall upon the way
the court may chance to decide an issue as to the legal sufficiency
of the facts alleged any more than upon the way it may decide
as to the legal sufficiency of the facts proven. Its decision either

way upon either question is predicated upon the existence of juris-
diction, not upon the absence of it.”

4 In the General Investment Company case, Mr. Justice Van Devanter
said :

“By jurisdiction we mean power to entertain the suit, consider
the merits and render a binding decision thereon; and by merits
we mean the various elements which enter into or qualify the
plaintiff’'s right to the relief sought. There may be jurisdiction
and yet an absence of merits (The Fair v. Kohler Die Co., 228

}J. *S 3‘2, 95; Geneva Furniture Co. v. Karpen, 238 U. S, 254, 258),”



13

We respectfully refer the Court to the ensuing argu-
ment, not only as a demonstration of the merits of the
petitioner’s case, but also in support of the jurisdiction of
this Court.

Summary of Petitioner’s Argument.*

I. The interest protected in Nizon v. Herndon was the
right to vote in a primary and is the same interest invaded
here, and the classification rejected by that case was based
on race and color and is the same classification applied
here. There was no question in Nizon v. Herndon of State
action, that being implicit in the statute. That is the
only open question in this case under the Fourteenth
Amendment which was not disposed of in the former case.

II. The petitioner by being denied the right to vote at
the primary election because of his color was denied the
equal protection of the laws by the State of Texas in
violation of the Fourteenth Amendment. The respond-
ents’ action was action of the State of Texas, becanse—

A. The power of the respondents to deny the peti-
tioner’s right to vote at the primary election was
derived from the resolution of the Democratic State
Executive Committee, which was adopted pursuant to
the authority granted to it by Chapter 67 of the Laws
of 1927. The respondents’ power was consequently
derived from the State and was not inherent in the
party.

B. Even if the Democratic State Executive Com-
mittee in adopting the resolution restricting voting
at Democratic primaries to white persons exceeded
the powers delegated to it by the Legislature in Chap-

* Even if the arguments made herein were all invalid, nevertheless the
petition alleges 2 cause of action which the State Court could not have
failed to entertain without itself violating the Fourteenth Amendment,
and of which the United States District Court had jurisdiction, in view of
the substantial Federal questions raised and argued herein. Having full
confidence in the arguments here presented, we do not wish unduly to
extend this brief and shall omit elaboration of this further argument
unless the Court requests otherwise.
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ter 67 of the Laws of 1927, its action, though wltra
vires, was nevertheless State action.

C. The Democratic State Executive Committee,
acting in relation to primary elections, was part of
the governmental machinery of the State. In adopt-
ing the resolution in question the action of the Com-
mittee was State action and the resolution could not
therefore justify the denial of the petitioner’s right
to vote.

D. Irrespective of Chapter 67 of the Laws of 1927
of Texas and the resolution of the Democratic State
Executive Committee the respondents, acting as
judges of election, when they denied the petitioner
the right to vote were applying to a public purpose
powers with which the State had vested them, and
consequently their action was State action as defined
in Home Tel. & Tel. Co. v. Los Angeles, 227 U, 8. 278,
and Yick Wo v. Hopkins, 118 U. 8. 356.

II1. The respondents’ denial of the petiticner’s right to
vote in the Democratic primary was in violation of the
Fifteenth Amendment.

(A) The same arguments with respect to State
action under the Fourteenth Amendment are appli-
cable under the Fifteenth Amendment.

(B) The petitioner was both denied the right to
vote and his right to vote was abridged within the
meaning of the Fifteenth Amendment.

(C) The right to vote guaranteed by the Fifteenth
Amendment is not the same thing as an election re-
ferred to in Article I, Section 4, of the Constitution
and Newberry v. United States, 256 U. 8. 232, is inap-
plicable.

(D) Section 31, Title 8, of the United States Code
prohibits discrimination by denying the right to vote
by reason of color and was violated by the action of
the respondents.
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I.

The interest protected in Nixon v. Herndon was
the right to vote in a primary and is the same interest
invaded here, and the classification rejected by that
case was based on race and color and is the same
classification applied here. The only question before
this Court is whether the invasion of this interest and
this classification were the result of State action.

As the case at bar is really a sequel to Nizon v. Herndon,
273 U. 8. 536, and in all respects except one identical with
that case, the determination of this question will be facili-
tated by a preliminary consideration of Nizon v. Herndon
itself and a precise delimitation of the respects in which
it is controlling here.

There Nixon, the same petitioner, brought his suit in
the United States District Court for the Western District
of Texas to recover the sum of $5,000 in damages from the
judges of election, who, like the present respondents, had
refused to permit him to vote in a Democratic primary in
the State of Texas. The primary then, as in this case, was
held at El Paso for the nomination of candidates on the
Democratic ticket for United States Senator, for Repre-
sentative to Congress and for State and local offices. Then,
as in this case, the judges of election refused to permit
the petitioner to vote in the Democratic party primary
solely because he was a Negro.

In that case it was sought to justify this discriminatory
classification based upon the petitioner’s color by a Texas
statute enacted in May, 1923, designated Article 3093-a
(the former Art. 3107, Texas Rev. Civ. Stat.), which pro-
vided that “in no event shall a negro be eligible to partici-
pate in a Democratic party primary election held in the
State of Texas,” etc.

(f!
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Following the decision in Nizon v. Herndon that statute
was repealed and the new statute adopted.

Now the judges of election have sought to justify their
discrimination against the petitioner, based as it is on
his color, because of a resolution of the State Democratic
Executive Committee quoted supre, page 3, which was
adopted pursuant to Chapter 67 of the Laws of 1927 and
which restricts voting in Democratic primary elections to
“white Democrats.”

The statute of 1927 did not expressly render Negroes
ineligible to vote at Democratic primaries, but empowered
the State Executive Committees of such political parties
as held primary elections to determine who should be
qualified to vote at such primaries.*

In both cases petitioner contended that the deprivation
of his right to vote was in violation of the Fourteenth and
Fifteenth Amendments,

In that case, as in this case, the defendant judges of
election moved to dismiss the petition on the ground that
the subject-matter of the action was political, that it was
not within the jurisdiction of the court, that neither the
Fourteenth nor the Fifteenth Amendment nor any laws
adopted pursuant thereto applied to primary elections, and
that the petition failed to state a cause of action.

In Niron v. Herndan this Court held:

(1) that it was unnecessary to determine whether
the petitioner was deprived of his right to vote within
the meaning of the Fifteenth Amendment, because he
had been deprived of civil rights under the Fourteenth

Amendment ;+

* The Democratic Party being the only party polling over 100,000 votes
in Texas was the only party required by law to hold primary elections.

+ “The important question is whether the statute can be sustained. But
although we state it as a question, the answer does not seem to be open to
a doubt. We find it unnecessary to consider the Fifteenth Amendment,
because it seems to us hard to imagine a more direct and obvious infringe-
ment of the Fourteenth. That amendment, while it applies to all, was
passed, as we know, with a special intent to protect the blacks from dis-
crimination against them” (pp. 540-541).
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(2) that this deprivation of civil rights was accom-
plished by an arbitrary classification, viz.: one with-
out constitutional justification;*

(3) that this classification was the result of State
action;t and

(4) that consequently the Fourteenth Amendment
was applicable and a common law right of action for
damages lay against the offending judges of election.f

The sole question before this Court is whether the action
of the respondents as judges of election in denying the
petitioner the right to vote was taken under State author-
ity or was in effect action by the State itself. If this be so
the present case will then come within the category of
Nizon v. Herndon and the action of the respondents would
be without constitutional justification. In that event the
judgment appealed from must be reversed.

* “The statute of Texas, in the teeth of the prohibitions referred to,
assumes to forbid negroes to take part in a primary election the impor-
tance of which we have indicated, discriminating against them by the
distinction of color alone” (p. 541).

+ “States may do a good deal of classifying that it is difficult to believe
rational, but there are limits, and it is too clear for extended argument
that color cannot be made the basis of a statutory classification affecting
the right set up in this case” (p. 541).

1 “Of course the petition concerns political actios but it alleges and
seeks to recover for private damage. That private damage may be caused
by such political action and may be recovered for in a suit at law hardly
has been doubted for over two hundred years, since Ashby v. White, 2 Ld.
Raym, 938, 3 id. 320, and has since been recognized by this Court. Wiley
v. Sinkler, 1719 U. S. 58, 64, 65. Giles v. Harris, 189 U. S. 475, 485. See
also Judicial Code, Sec. 24 (11), (12), (14). Act of March 3, 1911, c.
231; 36 Stat. 1087, 1092, If the defendants’ conduct was a wrong to the
plaintiff, the same reasons that allow a recovery for denying the plaintiff
a vote at a final election allow it for denying a vote at the primary election
that may determine the final result” (p. 540, italics ours).
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II.

The petitioner in being deprived of the right to
vote at a primary because of his color was denied the
equal protection of the laws by the State of Texas in
violation of the Fourteenth Amendment.

A, The power of respondents to deny peti-
tioner’s right to vote at the primary election was
derived from the resolution of the State Demo-
cratic Executive Committee adopted pursuant to
authority granted by Chapter 67 of the Laws
of 1927. Both the statute and the resolution
adopted thereunder violated the Fourteenth
Amendment because they authorized and worked
a classification based on color.

The language of the new Article 3107 as enacted by
Chapter 67 of the Laws of 1927 is broad enough to be an
authorization from the Texas Legislature empowering the
State Executive Committee of the Democratic Party to
determine, among other things, that only white Democrats
shall be qualified to vote at Democratic primary elections.®

If the Democratic Legislature of Texas could not con-
stitutionally forbid Negroes to vote at primaries in view
of the decision of this Court in Nizon v. Herndon, it could
nevertheless with a feeling of assurance entrust to the
Democratic State Committee power to enact such prohibi-
tion and achieve the same end.}

Legislative Intention,

That it was the legislative intention to accomplish this
purpose and to evade and nullify that decision appears
from the face of the enactment. The statute expressly
indicates that the new Article 3107 was being substituted

* See Chapter 67 of Laws of 1927, set forth in full at page 3, supra.

t This Court has held that a legislative body cannot accomplish by
indirection something which it is without power to do directly. Cf. Ham-
wmer v. Dagenhart, 247 U. S. 251, and Child Labor Tax Case, 259 U. S. 20.
And see Bailey v. Alabama, 219 U. S. 219,
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for the one held unconstitutional, in order to take care of
the “emergency” created by the decision in Nizon v. Hern-
don. What could this emergency be if not that Negroes
would be able to vote at the next primary election unless
some new method were devised to exclude them? If the
Legislature had intended to meet the emergency in such
a manner as to conform to, rather than circumvent the
decision of this Court which created the so-called emer-
gency, it is unthinkable that the Legislature would not
expressly have stated in the new provision that the wide
language conferring authority on the Executive Committee
to determine who should vote at primary elections was
not to be construed to authorize the exclusion of Negroes
because of their race and color. The Legislature was ac-
tively aware of the necessity of limiting the authority of
the State Committee, for it did actually impose limitations
by the proviso which forbade the denial of the right to
vote at primary elections ‘“because of former political
views or affiliations or because of membership or non-
membership in organizations other than the political
party.” It would have been a simple matter to add the
words ‘“or because of race or color.” The failure of the
Legislature to do so in the light of the declared emergency
created by the invalidation of the former Article 3107
enacted in May, 1923, completely disposes of any and all
doubt as to the proper construction of the new statute of
1927. By providing that the Executive Committee “shall
in its own way determine who shall be qualified to vote,”
Chapter 67 of the Laws of 1927 plainly delegated author-
ity to the committee to determine among other things that
only white Democrats should be entitled to vote at Demo-
cratic primary elections.*

* Senator Thomas P. Love, a member of the Texas Senate when Arti-
cle 3107 was adopted in 1927, filed in his own behalf a brief in the Texas
Supreme Court in Love v. Wilcox, 28 S. W. (2d) 515, in which he was
plaintiff. In that brief he said that the statute had ‘“no other purpose
whatsoever” than “to provide, if possible, other means by which Negroes
could be barred from participation, both as candidates and voters, in the
primary elections of the Democratic Party, which would stand the test
of the courts.” And see House Journal of First Called Session of the
Fortieth Legislature of Texas, at pages 302 et seq., and arguments by
%el;iwrﬁentatives Faulk and Stout discussing Article 3107, which was House

i o. 57.
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The Democratic State Executive Committee did “in its
own way determine who shall be qualified to vote” by
providing that only “white Democrats” who are qualified
under the Constitution and laws of Texas and who sub-
scribe to Article 3110 of the Revised Civil Statutes, should
have the right to vote in the primaries of July 28, 1928,
and August 25, 1928 (see Resolution supra, p. 3).

It would seem to follow as a matter of course that the
Democratic State Executive Committee was acting under
and pursuant to the authority which the Legislature had
conferred upon it.

The Legislature, then, having given to the Democratic
State Executive Committee the authority to fill in the
blank which it left in the statute as to the qualification
of voters at primaries, made the Democratic State Execu-
tive Committee pro tanto its agency, and the old maxim
qui facit per alium facit per se is applicable.

It follows that the resolution of the Executive Commit-
tee must be read as an integral part of the statute itself,
and when superimposed upon Chapter 67 of the Laws of
1927, this new section is identical with the old Article 3107
which was considered and condemned in Nizon v. Herndon.

Although the new Article 3107 makes no discrimina-
tion against Negroes in so many words, this Court can-
not accept the statute at its face value, but must go fur-
ther and examine what has been accomplished behind and
by means of its bland exterior by the Democratic State
Executive Committee. In the words of Mr. Justice
Matthews in Yick Wo v. Hopkins, 118 U. 8. 356, 373:

“Though the law itself be fair on its face and
impartial in appearance, yet, if it is applied and
administered by public authority with an evil eye
and an unequal hand, so as practically to make
unjust and illegal discriminations between persons
in similar circumstances, material to their rights,
the denial of equal justice is still within the pro-
hibition of the Constitution. This principle of
interpretation has been sanctioned by this court in
Henderson v. Mayor of New York, 92 U. 8. 259;
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Chy Lung v. Freeman, 92 U. 8. 275; Ex parte Vir-
ginia, 100 U. 8. 339; Neal v. Delaware, 103 U. 8.
370; and Soon Hing v. Crowley, 113 U. S. 703.”

This Court has on other occasions rejected as uncon-
stitutional statutes which sought to re-establish the status
gquo of the days before the adoption of the Fifteenth
Amendment by excluding Negro voters from the polls
through the medium of “grandfather clauses.”

Guinn v. United States, 238 U. 8. 347.
Myers v. Anderson, 238 U. S. 368.

The ““Inherent Power’” Argument.

It is urged by the respondents and by the courts below
(R. 25, 30) that regardless of the statute there is inherent
power in the political party to prescribe the qualifications
of its own members and those entitled to vote at party
primary_elections. It has been shown above that the
Democratic State Executive Committee intended to act
under the new Article 3107; but even if the Committee did
not intend to act under the statute it could not avoid
doing so. For assuming that such inherent power existed
before the Legislature of Texas manifested its intention
to take over the field of primary elections by enacting
legislation touching on every phase of the primary,
including the qualifications of voters, this power no
longer exists over the qualifications of voters at party
primaries.* It is sufficient that the Legislature has spoken
on this subject. It has invaded the field of the primary
and it must therefore be deemed to have assumed full con-
trol of the situation.

The State being the supreme sovereignty, it must be
deemed to have superseded whatever sovereign powers

* This does not mean that for some purposes the Executive Committee
may not have inherent power still unaffected by the action of the Legis-
lature; nor does it mean that if the Legislature had not acted with respect
to primaries, the parties would not have had jurisdiction over the com-
position of the electorate at such primaries. These are matters that need
not now be questioned or decided. :

77



78

22

political parties may previously have had with respect to
the control of primaries and party membership. Fruitful
analogy and ample support and authority are supplied by
the cases which have dealt with the relation of Congress
and the State Legislatures in connection with the Com-
merce Clause and the State police powers.*

That the State has expressed itself in regard to pri-
maries is evidenced by old Article 3107, considered in
Nizon v. Herndon, in which the Legislature specifically
provided the qualifications of voters at primary elections.
It also provided by Article 3110 of the Revised Civil
Statutes of 1925 a statutory pledge for voters.j

It is clear from the face of Chapter 67 of the Laws of
1927 that the Legislature did not relinquish its sovereignty
when it delegated its power to determine the qualifications
of voters at primaries to the party executive committees,
because (1) the new statute did not purport to withdraw
legislative sovereignty but merely to substitute a new pro-
vision in place of the one declared unconstitutional, the
statute, to quote its own terms, being “to repeal Article
3107 of Chapter 13 of the Revised Civil Statutes of Texas,
and substituting in its plece a new article * * *)" and
(2) the statute contains explicit limitations on the power
of the party executive committees forbidding them to deny
the right to participate in a primary “because of former
political views or affiliations or because of membership or
nonmembership in organizations other than the political
party.”’

There is ample authority in the decisions of the Texas
courts to demonstrate that the Democratic Party in Texas
and its Executive Committee had ceased to have any in-

* See article by Thomas Reed Powell, 12 Minn. Law Rev. 321, 470;
Lindgren v. United States, 281 U. S. 38, 46

+“Art. 3110, Test on ballot. No official ballot for primary election
shall have on it any symbol or device or any printed matter, except a
uniform primary test, reading as follows: ‘Il am a............ (inserting
name of political party or organization of which the voter is a member)
and pledge myself to support the nominee of this primary’; and any
ballot which shall not contain such printed test above the names of the
candidates thereon, shall be void and shall not be counted.”

See also Article 2955, qualifications for voters which are applicable to
primary elections. Texas Election Law pamphlet, p. 26.
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herent power to prescribe qualifications of voters at Demo-
cratic primary elections long before the resolution here in
question was adopted.*

In Briscoe v. Boyle, 286 8. W. 275 (Tex. Civ. App.,
1926), this very question was squarely presented and the
Court held that all inherent power in the premises ceased
to exist when the Legislature entered the field of primary
election regulation and enacted legislation concerning the
qualifications of voters at such elections.t In that case
a county Democratic executive committee adopted a reso-
lution excluding from primary elections all who had voted
against any Democratic gubernatorial nominee in the pre-
vious election. Fourteen such persons brought suit against
the judges of election to enjoin them from enforcing the
resolution. The injunction was denied in the lower court
but on appeal it was granted. The Texas Court of Civil
Appeals considered at length the legislative situation with
respect to primary elections and held that since the State
of Texas had legislated in detail concerning the qualifica-
tions of voters at such elections, the political parties them-
selves no longer had any power to prescribe qualifications
not made under authority of the statute. The Court said
at page 276:

“Before the legislative department invaded the
province of party government, and assumed control
and regulation of party machinery, the right to say
who should and who should not participate in party
affairs was exercised by the party governments,
with which the courts would not concern them-
selves.

But the Legislature has taken possession and con-
trol of the machinery of the political parties of the
State, and, while it permits the parties to operate
that machinery, they do so only in somewhat strict
accordance with the rules and regulations laid down
in minute and cumbersome detail by the legislative
body. The statute designates the official positions
to be occupied in the parties, and, while it permits
the members of the parties to select such officials,

* And see 43 Harv. Law Rev. 467, 471; 39 Yale Law Journ. 423, 424.
1 That case involved the old Article 3107 prior to its consideration by
this Court in Nizron v. Herndon.
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they can do so only in the manner prescribed by the
statutes, which define the powers and duties of
those officials, beyond which they cannot lawfully
act. The statute prescribes the time, place, and
manner of holding primary elections. It prescribes
the forms of the ballots to be used, and the process
by which the election officials shall identify and
hand out the ballots and by which the voters shall
mark and deposit the ballots when voted. It pre-
scribes the declaration to be made by the voter, and
the obligation to be assumed by him as a condition
precedent, to the validity of his ballot. In fine, the
Legislature has in minute detail laid out the process
by which political parties shall operate the statute-
made machinery for making party nominations, and
has so hedged this machinery with statutory regu-
lations and restrictions as to deprive the parties and
their managers of all discretion in the manipulation
of that machinery, * * *

By excluding negroes from participating in party
primary elections, and by legislating upon the sub-
ject of the character and degree of party fealty re-
quired of voters participating in such elections, the
Legislature has essumed control of that subject to
the exclusion of party action, thus depriving the
party of any power to alter, restrict or enlarge the
test of the right of the voter to participate in the
party primaries.” (Black type and italics ours.)*

The argument of “inherent power” has been disposed
of by the Texas Courts in Love v. Wilcor, 119 Tex. 256, 28
S. W. (2d) 515 (Texas, 1930), which involved the very
statute under consideration in this case. There the plaintiff
sought a mandamus to compel the Democratic State and
County Executive Committees to place his name on a guber-
natorial ballot of the Democratic primary and to desist
from enforcing a resolution passed in February, 1930,
by the Democratic State Executive Committee, which
precluded anyone from becoming a candidate at the Demo-
cratic primaries if he had voted against the party in the

*The force of that decision was in no way diminished when this
Court invalidated the particular provision which excluded Negroes from
participating in primary elections. That was only one of many pro-
visions regulating such elections and is clearly treated as such in Briscoe
v. Boyle. The principle of the supreme sovereignty of the State over
primaries, as against that of the political parties, remains unimpaired.
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1928 elections after having participated in the Democratic
primary of that year. The Executive Committee sought
to justify its action on the basis of its inherent power to
manage the affairs of the party and to determine who could
present his name for nomination at a primary. The Su-
preme Court of Texas issued the mandamus, holding that
the Executive Committee had no inherent power to exceed
any of the limitations for which the Legislature had pro-
vided in Article 3107. The Court no doubt had in mind
the possibility that its decision might be used as a basis
for attacking the Executive Committee resolution barring
Negroes from primary elections, and expressly stated that
it was not passing on that question. The Court guardedly
referred to Article 3107 as a “recognition” by the Legisla-
ture of the right of the Democratic Party to create an
Executive Committee and to confer on it various discre-
tionary powers concerning the regulation of primary elec-
tions. The Court pointed out, however, that the Legis-
lature had limited the scope of this “recognition” by the
proviso at the end of Article 3107 and construed this
proviso to apply to the exclusion of candidates for nomina-
tion because of any form of past disloyalty to the party.
Here again inherent power is shown to have dissolved
upon the application of State sovereignty.*

The improper application of this power by the Legis-
lature did not take it from the field of sovereignty and
restore the inherent power of the party Executive Com-
mittee. If this had been so there would have been no such
“emergency and an imperative public necessity” referred
to in Chapter 67 of the Laws of 1927. Only the lack of
inherent power to exclude Negroes could have created this
emergency, just as only the legislative intention to confer
a statutory power could have led the Legislature to meet
the emergency in the way it did.

Furthermore, the enactment of Chapter 67 of the Laws
of 1927 would automatically deprive the Democratic Ex-

* The Briscoe case was cited as authoritative by the Supreme Court
in the Love case.
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ecutive Committee of any inherent power to bar Negroes
from its primary elections if such inherent power had not
already been terminated by virtue of the prior enactment.
This is true whether, as we contend, the statute is a direct
delegation of authority to prescribe qualifications discrim-
inating against Negroes or whether it be a mere general
authority to prescribe the qualifications of voters at pri-
mary elections delegated by the Legislature.

Under Briscoe V. Boyle and Love v. Wilcoz, supra, it
would have been impossible for the inherent power to
survive the creation of the statutory power. The two
powers could not exist side by side, and as between them
the one conferred by statute must prevail.

“Recognition” of Power Argument.

This would be equally true if Article 3107 is regarded
as a “recognition” by the Legislature of the existence of
power on the part of the Democratic Party to prescribe
through its Executive Committee that only white Demo-
crats shall vote at its primary elections. It could not
reasonably be construed as a recognition of inherent power
because, as we have shown, it was a very plain recognition
to the contrary. But even if it had purported to be such
a recognition, it would have been a recognition of a non-
existing fact, it being clear that no inherent power could
have existed after the State sovereignty had taken over
the field. If such a recognition could have any effect at
all, it would have to be as a recognition that the power
once had existed and as a declaration of a legislative in-
tention that it should cnce again come into existence.
Whether this be regarded as the creation of a new power
or the recognition and restoration of an old one, the exist-
ence of the power itself would be necessarily and wholly
dependent upon the force of the statute and hence would
be a statutory power, not an inherent one.

Moreover, there is no reason why a legislative “recogni-
tion” even of an existing inherent power should not turn
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the inherent power into a statutory one. That is precisely
what was held in Briscoe v. Boyle, where the various statu-
tory provisions as to how primary elections should be
conducted admittedly conferred powers on the Democratic
Party and its Executive Committee, which up to the time
of the legislative action the party and the committee had
enjoyed under their general inherent power to manage
their own affairs. There is no material difference in form
or substance between these statutory provisions (all but
one of which are still in force to-day) and the new Article
3107. If the latter can be regarded as a “recognition” of
inherent power, then all the provisions must be regarded
as such; and this very recognition by the Legislature of
powers, whose existence and exercise had been a purely
private internal affair of the Democratic Party, would
itself supply the only expression of legislative intention
which is needed under the decisions in Brisco v. Boyle
to turn the private affair into a State affair and to trans-
form the inherent power into a statutory power.

Other Texas authorities are to the same effect.®

The Texas cases, with one exception, all confirm our
contention that the party executive committees are
agencies of the State, subject to legislative control and
endowed with powers by the Legislature. The exception
to this rule is White v. Lubbock (Tex. Civ. App., 1930),
30 8. W. (2d) 72, which involved the right of a Negro
to vote in a primary, and where the Court held that the
party had inherent power to exclude Negroes. This would
indicate that only where a Negro is concerned do the usual
rules of construction and the common principles of sub-
stantive law fall down. But even were the bulk of the
Texas cases not in accord with the view here urged, it
would be of no importance, because it was recognized
by this Court in the Home Telephone & Telegraph case
that the local conception of State action may differ from
the national conception of State action. In that case it

* Clancy v. Clough, 30 S. W. (2d) 569, which held that membership
on a City Democratic Executive Committee was itself subject to statutory
qualifications which could not be added to by the Committee; Love v.
Taylor, 8 S. W. (2d) 795; Friberg v. Scurry, 33 S. W. (2d) 762.
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was urged that because the municipal body which had
fixed the telephone rates had exceeded its authority no
State action was involved. This Court refused to accept
that view, holding, on the contrary, that the action was
State action, the rates confiscatory and that the Fourteenth
Amendment applied “to every person whether natural or
juridical who is the repository of State power.” The em-
phasis, therefore, was not upon whether power was prop-
erly applied, but upon whether State power in fact existed.
So here the holding of the State Court that political par-
ties have inherent power to exclude Negroes from primary
elections, and in so acting were not exercising state powers,
is not binding upon this Court.

In conclusion, we submit that the Executive Committee
had no inherent power to adopt the resolution which pro-
vided that only white Democrats could vote in the primary
election. The only power which the committee could have
had, it received from the Legislature of the State. The
Legislature by the new Article 3107 intended the commit-
tee to adopt such a resolution as was adopted and the
committee acted with this specific statute in mind. Under
the Texas authorities, no other action by the committee
would have been possible. The action of the committee,
therefore, and the action of the Legislature are equally
in violation of the Fourteenth Amendment.

B. Even if the Democratic State Executive
Committee in adopting the resolution restricting
voting at Democratic primaries to “white’’ Demo-
crats exceeded the powers delegated to it by the
Legislature in Chapter 67, Laws of 1927, its
action, though ultra vires, constituted State
action in violation of the Fourteenth Amend-
ment because it authorized and worked a classi-
fication based on color.

Under the decisions of this Court in Home Tel. & Tel.
Co. v. Los Angeles, 227 U. 8. 278, and the cases consistently
in accord therewith (Raymond v. Chicago Traction Co.,
207 U. 8. 20; Fidelity & Deposit Co. v. Tafoya, 270 U. S.
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426 ; cf. Yick Wo v. Hopkins, 118 U. 8. 356), it has become
definitely established that the limitations which the Four-
teenth and Fifteenth Amendments impose upon State ac-
tion apply not merely to the enactment of legislation by
State Legislatures but also, among other things, to action
taken pursuant to such statutes by those selected to act
thereunder. We may have a statute which is itself subject
to no constitutional objection, and which authorizes alto-
gether proper action to be taken by designated persons on
behalf of the State. Yet, if these persons disobey the
statute and take action thereunder which, if taken by the
State, would be violative of the Fourteenth or Fifteenth
Amendment, their action is State action, permitting those
injured thereby to seek redress therefor by suit or action
in a Federal court. As this Court has said in Home Tel.
& Tel. Co. v. Los Angeles, supre (pp. 286-287) :

“the provisions of the (Fourteenth) Amendment as
conclusively fixed by previous decisions are generic
in their terms, are addressed, of course, to the
states, but also to every person whether natural or
juridical who is the repository of state power. By
this construction the reach of the Amendment is
shown to be coextensive with any exercise by a
state of power, in whatever form exerted * * *
where an officer or other representative of the state
in the exercise of the authority with which he is
clothed misuses the power possessed to do a wrong
forbidden by the Amendment, inquiry concerning
whether the state has authorized the wrong is
irrelevant and the Federal judicial power is com-
petent to afford redress for the wrong by dealing
with the officer and the result of his exertion of
power.” (Black type ours.)

In view of the considerations advanced under Point II,
subdivision A, supre, it is clear, we submit, that the Demo-
cratic State Executive Committee falls precisely within
the foregoing decision so far as concerns its action in
adopting the resolution limiting voting at the primary
election of July 28, 1928, to white Democrats. If its action
in adopting the resolution was not authorized by Article
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3107, it necessarily was an abuse of the power to deter-
mine the qualifications of voters at primary elections which
the committee possessed under that statute. It nevertheless
was action to which the reach of the Fourteenth Amend-
ment extended, and being action which denied to Negroes
the equal protection of the laws, it was action which was
forbidden by that Amendment and which therefore was
void, because in the Home Telephone & Telegraph case this
Court recognized that although within the boundaries of
the State the action of a State agency might be ultra vires,
it might nevertheless, in this forum, be deemed State action
violative of the Fourteenth Amendment.

Nor, if it be assumed, as we have in this sub-point as-
sumed, that the Executive Committee was not authorized
under the broad language of Article 3107 to determine
among other things, that only white Democrats may vote
at Democratic primary elections, can the Committee claim
that any such classification could rest upon its inherent
power. In making this assumption as to the scope of the
generic language in the present Article 3107 we are read-
ing into it an implied limitation as to the scope of the
grant which it intended to confer upon the Executive
Committee. Certainly if an express limitation to this
effect were included in the Article, the Executive Com-
mittee could hardly claim any inherent power to exceed it;
and there is no reason why an implied limitation should
not have the same effect once that implication is made.

This is conclusively covered by Love v. Wilcoz, supra.
In that case the Supreme Court of Texas had before it
the limiting clause in the present Article 3107 which pre-
cluded the operation of the general grant in Article 3107
as to the past loyalty of those who participated in the prior
primaries of the Democratic Party. Nowithstanding this
provision the Democratic State Executive Committee
sought to keep Love from becoming a candidate in the
Democratic primary because he had voted against the
party in the 1928 elections after having participated in
the party primary of that year. The Committee sought to
justify its action on the basis of its inherent power to
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manage the affairs of the party and to determine who
could present his name for nomination at a primary.

The Supreme Court of Texas flatly held that the Execu-
tive Committee had no inherent power to exceed any of
the limitations which the Legislature had provided for
in Article 3107. If, therefore, we read a limitation into
Article 3107 so that it is not regarded as covering such a
classification as made in the resolution, it follows from
Love v. Wilcor that the Executive Committee could under
no circamstances by virtue of any power of its own exceed
the limits which the Legislature had drawn. The Com-
mittee could make no more claim to inherent power to
exceed this limitation than to exceed the limitation with
respect to past partly disloyalty so completely disposed
of in Love v. Wilcoz. It follows therefore that even if
the present Article 3107 be assumed—contrary to the entire
legislative history of the Article—not to have authorized
the resolution, nevertheless the resolution could not be
based upon any inherent power of the Executive Com-
mittee, but is referable only to the position in which the
Executive Committee was put by whatever grant of power
Article 3107 made to the Committee. This follows from
the doctrine of ultre vires use embodied in the Home Tel.
& Tel. Co. case. Under any construction therefore of
Article 3107 the classification in the resolution must be
deemed State action because the statute alone has made
the resolution possible.

C. The Democratic State Executive Commit-
tee, acting in relation to primary elections, was
part of the governmental machinery of the State.
The resolution of that Committee restricting vot-
ing in Democratic primaries to ‘“white’’ Demo-
crats was State action and violated the Four-
teenth Amendment and afforded respondents no
justification in denying to petitioner the right to
vote.

In the preceding points we have shown that although
the primary machinery was originally the private affair
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of the party, it has become absorbed by the State, which
has exercised its sovereignty over primary elections with
the “rules and regulations laid down in minute and cum-
bersome detail” (Briscee v. Boyle, quoted supre, at pages
23-24).

Political parties now, in Texas at least, have become
State agencies in their relations to elections and primaries.

In “Primary Elections” by Merriam & Overacker (1928
Edition), the authors state at page 140:

“The theory of the party as a voluntary associa-
tion has been completely overthrown by the con-
trary doctrine that the party is in reality a govern-
meilf’al agency subject to legal regulations and con-
trol.

And see the able article by Meyer M. Brown in 23
Michigan Law Review, 279.

Bliley v. West, 42 F, (2d) 101, arose out of a similar
effort by the State of Virginia to disenfranchise Negroes
in the primary elections. There the statute described
voters as “all persons qualified to vote at the election for
which the primary is held, and not disqualified by reason
of other requirements in the law of the party to which he
belongs”. The Democratic State Convention of 1924 in
Virginia adopted a resolution declaring that only white
persons should participate in the Democratic primary.
The action was brought for damages against the judges
of election who set up that resolution as a justification.
Defendants demurred and the District Court overruled
the demurrer in an opinion written by Judge Groner (33
F. [2d] 177). The case went to trial. Upon appeal from
the final judgment in favor of the plaintiff the Circuit
Court of Appeals for the Fourth Circuit affirmed the judg-
ment, adopting the opinion of Judge Groner as its own.

Judge Groner cited the case of Commonwealth v. Will-
cor, 111 Va. 849, at page 859, in which the Court held that
a primary once adopted by a political party becomes and
constitutes a necessary part of the election machinery and
“fulfils an essential function in the plea to promote
honesty in the conduct of elections—elections which shall
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faithfully reflect and register the unbought will of the
electors.”

The primary machinery is therefore no longer the
peculiar province of the political party and the test of
the superior sovereignty of the State over that of the
party in relation to the function of the party in the pri-
mary machinery is to be found in such cases as Love V.
Wilcoz, supra, where the Supreme Court of Texas held
that Chapter 67 of the Laws of 1927 prohibited the party
executive committee from excluding a candidate from the
party primaries because of past disloyalty to the party
and could not be overridden by any action of the party
executive committee, Briscoe v. Boyle, supra, which de-
cided that under the old Article 3107 the party could
not add to the qualifications fixed by the Legislature in
determining qualifications for party members, and Clancy
v. Clough (Tex.), 30 S. W. (2d) 569, where it was held
that the executive committee of the City of Houston was
without power to regulate the requisites for candidates
for membership on the executive committee itself on the
ground that Articles 3110 and 3111 of the Revised Civil
Statutes completely covered the field of qualifications.

In other words, those cases hold that the party com-
mittees are so much controlled by State authority that
they are without power to vary on their own initiative the
qualifications prescribed for voters, candidates or commit-
tee members.

It must be clear, then, that whether or not the Legis-
lature intended by Chapter 67 of the Laws of 1927 to vest
in the State Executive Committee the power to exclude
Negroes from Democratic primaries, the Legislature
adopted the executive committee as its agency in the
administration of the primary laws.*

* The very existence of such bodies as the County and State Execu-
tive Committees depends upon the statutes. Articles 3100, 3118 and 3139
(Tex. Rev. Civ. Stats. 1925) deal with who shall choose these bodies
and how that shall be done. And these bodies are created by the statute
to perform the manifold duties which are minutely prescribed in nearly
each one of the approximately 70 sections which comprise the primary
law (Chap. 13, ibid.) of the State of Texas. Thus this Committee and
their powers and duties are created as parts of the entire primary
machinery,
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It follows as an elementary proposition that the State
cannot perform by an agency an act which it could not
accomplish in its own name, that it cannot give force
of law to a prohibited enactment, from whatever source
originating.

Williams v. Bruffy, 96 U. S, 176.

Ford v. Surget, 97 U. 8. 594.

King Mfg. Co. v. Auguste, 277 U. 8. 100, 107-114.

Home Tel. & Tel. Co. v. Los Angeles, 227 U. 8.
278.

In Stendard Scale Co. v. Farrell, 249 U, 8. 571, at page
577, Mr. Justice Brandeis said:

«“#* # * Ror the protection of the Federal Con-
stitution applies, whatever the form in which the
legislative power of the State is exerted; that is,
whether it be by a constitution, an act of the legis-
lature, or an act of any subordinate instrumentality
of the State exercising delegated legislative author-
ity, like an ordinance of a municipality or an order
of a commission.”

The resolution which was adopted by the Democratic
State Executive Committee restricting the primaries to
white Democrats is therefore within the same prohibition
of the Fourteenth Amendment as would have been a direct
legislative enactment to this effect.

Nor does such a case as Waples v. Marrast, 108 Tex.
5, 184 S. W. 180, holding that a political party is not
an agency of the government of Texas and hence it
was uneconstitutional for the Legislature to attempt to
provide for the expense of a primary election out of the
State treasury, detract from the conclusion just stated.
Political parties and primary elections may be deemed
cogs in the State election machinery for some purposes
and not for other purposes.*

* Compare Briscoe v. Boyle, supra, and State ex rel. Moore v. Meharg
(Tex. Civ. App., 1926), 287 S. W. 670, with the Waples and W hite cases,
Supra.



35

Moreover, it was recognized in the Home Telephone &
Telegraph case that the local conception of State action
may differ from the national conception of State action.

D. Respondents by reason of their office as
judges of election derived their power to deny
the petitioner the right to vote at the primary
election from the statutes of the State. In
applying that power to a State purpose in such
a way as to work a color classification they
violated the Fourteenth Amendment irrespec-
tive of Chapter 67 of the Laws of 1927 and the
resolution of the Democratic State' Executive
Committee.

The opinion of the District Court states that (R. 25):

“The Court also holds that the members of a vol-
untary association, such as a political organization,
members of the Democratic party in Texas, possess
inherent power to prescribe qualifications regulat-
ing membership of such organization, or political
party. That this is, and was, true without reference
to the passage by the Legislature of the State of
Texas of said Art. 3107, and is not affected by the
passage of said act, and such inherent power re-
mains and exists just as if said act had never been
passed.”

That this holding is diametrically opposed to the deci-
sions of the Texas courts in Briscoe v. Boyle, supre, and
in Love v. Wilcoz, suprae, has already been demonstrated
(see pp. 23-26, supre). But assuming, for the sake of
argument, that the holding were correct, and assuming
even that the action of the State Executive Committee
was not State action within the meaning and application
of the Fourteenth Amendment, it still would not follow
that the action of the defendants complained of in the case
at bar also was not State action in violation of that
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Amendment. This litigation is not brought against the
members of the Executive Committee because of their ac-
tion in adopting the resolution barring Negroes from the
primary election of July 28, 1928. It is brought against
the judges of election, who—whether they be deemed State
officials, party officials or the representatives of the con-
tending candidates who contribute to their remuneration—
are clothed with the power to act in the capacity of judges
of election at primary elections by the State itself.
Though their designation may come from the party, their
powers flow from the State alone and their function as
judges of election is to accomplish a State purpose.

The Texas Legislature has with meticulous care pro-
vided for the time, place and manner of holding primary
elections and of determining and contesting the results.

Primary elections are themselves compulsory, under the
Texas statutes, for all parties which cast more than 100,000
votes at the last general election (1925 Tex. Rev. Civ.
Stats., Elections, Art. 3101). Actually, this provision
always has applied and now does apply only to the Demo-
cratic Party, because it alone has been able to muster the
requisite number of votes. The time, place and manner of
holding primary elections, as well as of determining and
contesting the results thereof, are comprehensively and
minutely prescribed by statutory provisions (1925 Tex.
Rev. Civ. Stats., Elections, Arts. 3102-3105, 3108, 3109-
3114, 3116-3117, 3120, 3122-3127, 3146-3153).

Authority Vested in Judges of Election.

Among these provisions are the ones which provide for
the appointment of judges of election (Art. 3104) and
prescribe their functions, powers and duties (Arts. 3105,
3006-3007). These include, among others, the following
(Art. 3105) :

“Judges of primary elections have the authority,
and it shall be their duty, to administer oaths, to
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preserve order at the election, to appoint special
officers to enforce the observance of order and to
make arrests, as judges of general elections are
authorized and required to do. Such judges and
officers shall compel the observance of the law that
prohibits loitering or electioneering within one hun-
dred feet of the entrance of the polling place, and
shall arrest, or cause to be arrested, anyone engaged
in the work of conveying voters to the polls in car-
riages or other mode of conveyance, except as per-
mitted by this title.”

The power “to administer oaths * * * as judges of
general elections are authorized and required to do” em-
braces, above all others, a power to administer such oaths
for the purposes of ascertaining the qualifications of a
challenged voter. It is for this purpose, indeed, that the
power to administer oaths is conferred upon judges of
election. Article 3006 provides:

“When a person offering to vote shall be objected
to by an election judge or a supervisor or chal-
lenger, the presiding judge shall examine him upon
an oath touching the points of such objection, and,
if such person fails to establish his right to vote to
the satisfaction of the majority of the judges, he
shall not vote.”

The powers of judges of primary elections to preserve
order, appoint special officers, enforce the observance of
order and make arrests “as judges of general elections are
authorized and required to do,” as provided in Article
3105, refer to Article 3002, which for these purposes gives
the presiding judge of elections “the power of the district
judge to enforce order and keep the peace.” This is clearly
a State judicial power.

Article 2954 specifies the persons who are not allowed
to vote. These include infants, idiots, lunatics, paupers,
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and the like. They do not include Negroes, as such. Arti-
cle 2955 then specifies the persons who ere allowed to vote.*

In Title Six, Chapter Four, of the Texas Penal Code
of 1925, relating to “Offenses Affecting the Right of Suf-
frage,” 7 it is provided in Article 217 as follows:

“Refusing to permit voter to vote. Any judge of
any election who shall refuse to receive the vote of
any qualified elector who, when his vote is objected
to, shows by his own oath that he is entitled to vote,
or who shall refuse to deliver an official ballot to
one entitled to vote under the law, or who shall
wilfully refuse to receive a ballot after one entitled
to vote has legally folded and returned same, shall
be fined not to exceed five hundred dollars.”

Article 231 makes Article 217 specifically applicable to
primary elections.

* “Qualifications for voting.—Every person subject to none of the fore-
going disqualifications who shall have attained the age of twenty-one years
and who shall be a citizen of the United States, and who shall have resided
in this State one year next preceding an election, and the last six months
within the district or county in which he or she offers to vote, shall be
deemed a qualified elector. The electors living in an unorganized county
may vote at an election precinct in the county to which such county is
attached for judicial purposes; provided that any voter who is subject to
pay a poll tax under the laws of this State or ordinances of any city or
town in this State, shall have paid said tax before offering to vote at any
election in this State and holds a receipt showing that said poll tax was
paid before the first day of February next preceding such election; and,
if said voter is exempt from paying a poll tax and resides in a city of
ten thousand inhabitants or more, he or she must procure a certificate
showing his or her exemptions, as required by this title. If such voter
shall have lost or misplaced said tax receipt, he or she shall be entitled to
vote upon making and leaving with the judge of the election an affidavit
that such tax was paid by him or her, or by his wife or by her husband
before said first day of February next preceding such election at which he
or she offers to vote, and that said receipt has been lost or misplaced.
In any election held only in a subdivision of a county for the purpose of
determining any local question or proposition affecting only such subdivi-
sion of the county, then in addition to the foregoing qualifications, the
voter must have resided in said county for six months next preceding
such election. The provisions of this article as to casting ballots shall
applf» to all elections including general, special and primary elections.”
(Italics ours.)

¥ Article 218 provides for a fine against a judge of election who tries
to influence a voter “where an election, either primary, special or general,
is being held,” and other penal provisions apply to improperly opening the
ballot (Art. 221), divulging a vote (Art. 222), interfering with the ballot
(Art. 226), making a false canvass (Art. 227), false certification by the
chairman (Art. 228), giving false certificate of election (Art. 229), wil-
fully failing or refusing to discharge his duty (Art. 230).
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Thus it appears that even if these respondents be not
State officers in the same category and to the same extent
as the Governor or the Attorney General of the State,
they are nevertheless quasi public officials, receiving the
definition of their duties and the badge of their authority
from the statutes of the State, and the Legislature has by
its own edicts given to judges of primary elections the
powers and duties of judges of general elections and sub-
jected them to the same penalties applicable to judges of
general elections.

It requires no extended argument to demonstrate that
the conduct of primary elections is, when authorized by
statute, a State function, pointed to achieving a fair ex-
pression of popular, sovereign will, and that the judges of
election acting in their capacities as judges of primary
elections are fulfilling a State purpose.

Consequences of Abuse of Powers.

It seems apparent, from the foregoing resumé of the
Texas Election Laws, that the defendants, as judges of
election were charged by the State of Texas with the func-
tion and duty of determining the plaintiff’s qualifications,
under the Texas laws, to vote at the primary election in
question in the case at bar. It is equally apparent that
in passing on those qualifications and in determining that
the plaintiff did not meet them because he was a Negro,
the defendants were improperly administering the powers
and duties specifically conferred upon them, and upon
them alone, by the State of Texas, for the purpose of en-
forcing, on behalf of that State, the laws which it had
enacted with respect to the conduct of primary elections.

We submit, therefore, that the contention of the defend-
ants that the wrong which they did the plaintiff in de-
priving him of his right to vote at the primary election
over which they officiated, was not a wrong forbidden by
the Fourteenth or Fifteenth Amendments, because those
Amendments apply only to State and not to individual
action, is wholly without merit. We have here the plainest
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possible instance of a case “where,” in the language of
Home Tel. & Tel. Co. v. Los Angeles, 227 U. 8. 278, 287,
“an officer or other representative of a state in the exercise
of the authority with which he is clothed misuses the power
possessed to do a wrong forbidden by the Amendment,”
and, hence, where the misuse of this power itself supplies
the requisite element of State action in the case at bar and
eliminates the only possibility of differentiating it from
Nizon v. Herndon.

It should be noted that the emphasis in the Home Tel.
& Tel. Co. case is placed, not upon the official title of the
actor, but upon the vesting in him of State power, viz.,
power granted by the State devoted to a State purpose.
This is made clear from further quotations from the opin-
ion of Mr. Chief Justice White at pages 287 et seq., where
he says, speaking of the Fourteenth Amendment:

“It provides, therefore, for a case where one who
is in possession of state power uses that power to
the doing of the wrongs which the Amendment for-
bids even although the consummation of the wrong
may not be within the powers possessed if the com-
mission of the wrong itself is rendered possible or
is efficiently aided by the state authority lodged in
the wrongdoer. That is to say, the theory of the
Amendment is that where an officer or other repre-
sentative of a State in the exercise of the authority
with which he is clothed misuses the power pos-
sessed to do a wrong forbidden by the Amendment,
inquiry concerning whether the State has author-
ized the wrong is irrelevant and the Federal judi-
cial power is competent to afford redress for the
wrong by dealing with the officer and the result of
his exertion of power.”

It was then pointed out that the Amendment, in looking
to the enforcement of rights which it guaranteed and to
the prevention of wrongs which it prohibited, did not pro-
ceed only upon the assumption that States acting in their
governmental capacities “in a complete sense” may violate
the provisions of the Amendment, but “which was more
normally to be contemplated, that State powers might be



41

abused by those who possessed them and as a result might
be used as the instrument for doing wrongs” and that the
Amendment provided against this contingency. And again,
at page 288, he said:

“Under these circumstances it may not be doubted
that where a state officer under an assertion of
power from the State is doing an act which could
only be done upon the predicate that there was such
power, the inquiry as to the repugnancy of the act
to the Fourteenth Amendment cannot be avoided by
insisting that there is a want of power. * * * To
repeat, for the purpose of enforcing the rights guar-
anteed by the Amendment when it is alleged that
a state officer in virtue of state power is doing an
act which if permitted to be done prima facie would
violate the Amendment, the subject must be tested
by assuming that the officer possessed power if the
act be one which there would not be opportunity to
perform but for the possession of some state eu-
thority.” (Italics ours.)

Applying that test to this case, it is clear that the
respondents would not have had the opportunity to refuse
to permit the petitioner to vote in the Democratic Party
primary election if they had not become possessed of the
power to act as judges of election through act of the Legis-
lature of the State.

In Yick Wo v. Hopkins, 118 U. 8. 356, it was held that
an ordinance violates the Fourteenth Amendment if it
confers upon municipal authorities arbitrary power at
their own will and without regard to discretion in the
legal sense of the term to give or withhold consent as to
persons or places for the carrying on of a business, and
that an administration of such an ordinance violates the
provisions of the Fourteenth Amendment if it makes arbi-
trary and unjust discriminations founded on differences
of race between persons otherwise in similar circum-
stances. This Court pointed to “the political franchise of
voting” as one of the illustrations of the principle that a
man should not be compelled to hold his life or means of
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living or any material right essential to the enjoyment
of life at the mere will of another. The Court said, at
page 370:

“Though not regarded strictly as a natural right,
but as a privilege merely conceded by society ac-
cording to its will, under certain conditions, never-
theless it is regarded as a fundamental political
right, because preservative of all rights.”

. Justice Matthews said, at page 373:

“In the present cases we are not obliged to reason
from the probable to the actual, and pass upon the
validity of the ordinances complained of, as tried
merely by the opportunities which their terms af-
ford, of unequal and unjust discrimination in their
administration. For the cases present the ordi-
nances in actual operation, and the facts shown
establish an administration directed so exclusively
against a particular class of persons as to warrant
and require the conclusion, that, whatever may have
been the intent of the ordinances as adopted, they
are applied by the public authorities charged with
their administration, and thus representing the
State itself, with a mind so unequal and oppressive
as to amount to a practical denial by the State of
the equal protection of the laws which is secured
to the petitioners, as to all persons, by the broad
and benign provisions of the Fourteenth Amendment
to the Constitution of the United States. Though
the law itself be fair on its face and impartial in
appearance, yet, if it is applied and administered
by public authority with an evil eye and an un-
equal hand, so as practically to make unjust and
illegal discriminations between persons in similar
circumstances, material to their rights, the denial
of equal justice is still within the prohibition of the
Constitution. This principle of interpretation has
been sanctioned by this court in Henderson V.
Mayor of New York, 92 U. 8. 259; Chy Lung v.
Freeman, 92 U. 8. 275; Ex parte Virginia, 100 U. 8.
839; Neal v. Delaware, 103 U. 8. 370; and Soon
Hing v. Orowley, 113 U. 8. 703.” (Black type
ours.)
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Expenses of Primary Election.

It is suggested in the opinion of the District Court (R.
24), and again in the opinion of the Circuit Court of
Appeals (R. 30), that in view of the fact that the respond-
ents were paid for the services which they rendered as
judges of election out of a fund derived from contributions
by the participating candidates, they could not be acting
as officers of the State of Texas. The source of remunera-
tion is never determinative as to the status or official
capacity of a person. There is no end of cases sustaining
this proposition.* See:

Tumey v. Ohio, 273 U. 8. 510;

Kimbrough v. Barnett, 93 Tex. 301, 55 S. W. 120;

Hendricks v. The State, 20 Tex. Civ. App. 178,
49 8. W. 705;

Willis v. Owen, 43 Tex. 41;

Lincoln v. Hapgood, 11 Mass. 350.

Nor is it material that the County Executive Commit-
tee of the party appoints the judges of primary elections.
These appointments are made solely by reason of express
statutory authority (Art. 3104, Tex. Rev. Cov. Stats,
1925), and membership on the County Executive Commit-
tee is itself subject to the sovereign will of the State as
expressed in Article 3107. To this effect is Clancy v.
Clough, supra.

If, therefore, these judges of election have abused their
powers derived from the State and have used them “as the
instrument of doing wrong,” their actions are State ac-
tions. The classification by reason of color is forbidden
to the State by the Fourteenth and Fifteenth Amendments
and this prohibition is controlling not only in so far as
the legislative action is concerned, but also applies to
anyone acting under authority lodged in him by the State.

* Cases are collected in exhaustive note in 53 A. L. R. 595. See also
72 U. of Pa. Law Rev., p. 222, Note 9; 15 Cornell Law Quar. 267.
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To reduce the Democratic primary election to the status
of a purely private election akin to the election of the
officers of the Klu Klux Klan, or of any other private
lodge, league or “voluntary association,” it would be neces-
sary to view the situation not merely without reference to
Article 3107 but also without reference to all of the other
statutory provisions which have just been considered. This
it is improper to do unless the Texas Legislature was
without power to enact these provisions. Such a conten-
tion has not been made, and need not be considered, the
existence of the requisite legislative power being too clear
for argument.

It also hardly requires argument to establish that the
defendants’ statutory duties as officers or representatives
of the State of Texas could not possibly be justified or
affected by the purely private action of a political party
any more than by the action of any private lodge or volun-
tary association which might presume to interfere with
the conduct of primary elections in Texas. Powers and
duties provided for by statute can be abrogated or changed
only by or pursuant to statute, and private resolutions by
private parties cannot justify abuses of such powers com-
mitted by those who are entrusted with their execution, as
were these respondents.

In conclusion, we submit that on every reasonable alter-
native, we necessarily have the situation of a deprivation
of the plaintiff’s right not to be discriminated against at
the polls by reason of his color; we have a lack of justifica-
tion ; and we have the fact that this unjustified deprivation
was made possible only by the patent of authority with
which the State has invested these respondents. We have,
therefore, precisely the situation which, in Nizon v. Hern-
don, was held to support both a cause of action for dam-
ages and the existence of Federal jurisdiction.
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11 1

The right of petitioner to vote in the primary re-
gardless of race or color was denied and abridged
by the State of Texas, in violation of the Fifteenth
Amendment.

In Nizon v. Herndon, supre, it was deemed unnecessary
to consider the Fifteenth Amendment, because it seemed
to this Court hard to imagine a more direct and obvious
infringement of the Fourteenth, and while we believe that
the Fourteenth Amendment is fully applicable to the
present case, the Fifteenth Amendment likewise protects
the petitioner.

It was determined in Nizon v. Herndon that the same
reasons which allowed a recovery for denying the plaintift
a vote at a final election allowed it for denying a vote at
a primary election that may determine the final result.
It follows that if the denial of petitioner’s right to vote
violated the Fifteenth Amendment, he has an equally valid
cause of action.

The petitioner’s right to vote in this case was denied or
abridged, if at all, “on account of race or color” (R. 3),
and the denial or abridgment of this right was the direct
result of action by the State of Texas. The same argu-
ments with respect to State action contained in Point II
supra, and addressed to the Fourteenth Amendment, are
equally applicable to the Fifteenth.

A Primary Vote Is a Vote.

The question now to be considered is whether the peti-
tioner’s right to vote was denied or abridged by reason of
the refusal of the respondents to permit him to vote at a
primary election. In other words, is a vote at a primary
election a vote within the intendment of the Fifteenth
Amendment?

The Secretary of State proclaimed the Fifteenth Amend-
ment to have been duly ratified on March 30, 1870. Section
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31 of Title 8 of the United States Code (supre, p. 10) was
adopted by Act of May 31, 1870 (Chap. 114, Sec. 1; 17
Stat. 40), and evidences a contemporaneous interpretation
of the Fifteenth Amendment which applies the right to
vote to “any election” by the people in a State or any
subdivision.

The right to vote was certainly not then intended to be
narrowly construed, because, as Mr. Justice Hunt said in
United States v. Reese, 92 U. 8. 214, “It was believed that
the newly enfranchised people could be most effectually
secured in the protection of their rights of life, liberty and
pursuit of happiness, by giving them the greatest of rights
among free men—the ballot. Hence the Fifteenth Amend-
ment was passed by Congress and adopted by the States.”

At this point it is well to indicate that the real issue is
not whether a primary election is an election, but whether
a vote at such an election is a vote contemplated by the
Fifteenth Amendment. This distinction is of importance
in a consideration of some of the cases on this subject.

“Vote” is defined in Bouvier’s Law Dictionery as “suf-
frage; the voice of an individual in making a choice by
many.”

In Funk & Wagnall’s Standard Dictionary it is defined
as “l1. A formal expression of will or opinion in regard
to some question submitted for decision, as in electing
officers, sanctioning laws, passing resolutions, etc.: com-
monly signified by the voice or by ballot, by a show of
hands, or by rising to one’s feet. * * *7

The word “vote” is used throughout the Texas Election
Laws in its usual sense, and there is no distinction to be
found in the use of the word in connection with primary
or general elections. Article 3107 itself makes use of the
expression, and unless the contrary is clearly shown, it
must be deemed that the Legislature intended there to
use “vote” in the same manner as it did in other parts of
the statute.

In the light of Article 236 of the Teras Penal Code of
1925, it is difficult to see how any different definition can
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be given to voting at a primary and voting at a general
election. That article reads:

“Illegal veoting at primary.—Any person voting
at any primary election called and held by author-
ity of any political party for the purpose of nomi-
nating candidates of such political party for any
public office who is not entitled to vote in the elec-
tion precinct where he offers to vote at the next
State, county or municipal election, or who shall
vote more than once at the same or different pre-
cinct or polls on the same day, or different days in
the same primary election, shall be fined not ex-
ceeding five hundred dollars, or be imprisoned in
jail not exceeding sixty days, or both.” *

Article 241 of the Penal Code provides that “whoever at
a general, special or primary election votes or attempts to
vote more than once shall be fined * * *” Again, Article
216 of the Penal Code: “Any judge of an election or pri-
mary who wilfully permits a person to vote, whose name
does not appear on the list of certified voters of the pre-
cinct * * *7” jg subject to fine. And Article 3121 of the
Tezas Revised Civil Statutes of 1925 provides that the
county tax collector shall deliver to the chairman of the
county executive committee of each political party, for its
use in primary elections, certified lists of qualified voters
before the polls are open. That article further provides:

“No primary election shall be legal, unless such
list is obtained and used for reference during the
election. Opposite the name of every voter on said
list shall be stamped, when his vote is cast, with a
rubber or wooden stamp, or written with pen and
ink, the words, ‘primary—voted,” with the date of
such primary under the same.” (Black type ours.)

The whole tenor of the primary laws of Texas is to
protect the expression of the sovereign will of the people
in nominating candidates, just as do the laws dealing with
general elections (Love v. Wilcozx, supra). The reason
that this must be so is obvious. The primary election

* Compare Article 232, entitled “Illegal voting.”
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involves the initial and as we shall see, in Texas, the
determinative choice of the officers of the government.
Would it not be absurd, then, to regard the primary elec-
tion as that of a private association, such as an election
of a lodge or other social or business organization?

The Democratic primary is not essentially concerned
with the choice of officers of the Democratic Party. Its
concern is with the staff of government. It does not in-
volve the issues of a private association, but the expression
of the voice of the people in an affair of state.

While it is true that all of the voters at the final election
are not eligible to vote at a primary election, this is not
because of lack of power on the part of the voter. The
only obstacles, other than race and color, are the pledge
which Article 3110 requires him to make in good con-
science that he will support the nominee of the primary
at which he votes,* and Article 240 of the Penal Code,
which forbids voting in the primary of more than one
party.

This definition or classification of voters on the basis of
their principles and the dictates of their consciences is
quite another thing from a restraint upon voting based
upon race or color. It is a provision, in the words of Mr.
Justice Holmes in Commonicealth v. Rogers, 63 N. E. 421
(Mass.), adopted as a “precaution against the fraudulent
intrusion of members of a different party for sinister pur-
poses.” In other words, the election laws grant the right
of the citizen to express his sovereign will by his vote
within broad classifications and aim to secure and protect
that right.

Fifteenth Amendment Like Nineteenth.

If it were true that the right to vote guaranteed by the
Fifteenth Amendment did not extend to primary elec-
tions, then the same would be true of the Nineteenth
Amendment, which in identical words guarantees the right
to vote without regard to sex. Surely no court would

* Westerman v. Mimms, 220 S. W. 178 (Texas); Briscoe v. Boyle,
sSupra.
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hold that a woman could be denied the right to vote at
a primary merely because she was a woman. There is
no distinction to be drawn between the two Amendments.
The Fifteenth has been frequently held to be self-executing
(Neal v. Delaware, 103 U. 8. 370, 389 ; Ez parte Yarbrough,
110 U. 8. 651, 665). And even were it not self-executing,
Section 31, Title 8 of the United States Code expresses in
statutory form what the Amendment contemplated, to wit,
to eliminate forever from the classification of voters any
Jimitation based on race or color, such as deprived this
petitioner of his vote.

Historical Error.

Nor is the suggestion of the District Court (R. 20),
that primary elections were unknown at the time of the
adoption of the Fifteenth Amendment sound, nor does it
serve to distinguish that Amendment from the Nineteenth
Amendment. The Fifteenth Amendment was adopted in
1870. On March 26, 1866, California passed an Act (Chap.
359) regulating primaries, and on April 24, 1866, New
York passed an Act (Chap. 783) also dealing with pri-
maries.* And in 1868 the Union League Club of Phila-
delphia offered a prize to anyone who would suggest the
best plan by which to overcome the evils of the primary
system.7

Shortly on the heels of the passage of the Amendment
came primary legislation in other States. In 1871 Ohio
and Pennsylvania followed the example set by New York
and California. In 1873 Nevada followed suit and in 1875
Missouri passed regulatory measures (Merriam & Over-
acker, supra, p. 12). These statutes were so widespread
throughout the country as to reveal a general knowledge
of the primary as a method of nomination at the time of
the adoption of the Fifteenth Amendment.

*See Merriam & Overacker, supra, pp. 8-12; Sargent on Law of
Primary Elections, 2 Minn. Law Rev. 97.

1 Union League Club of Philadelphia, “Essays on Politics,” 1868.
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The Newberry and Other Cases Distinguished.

The respondents and the Distriet Court (R. 26) placed
reliance on the decision of this Court in Newberry V.
United States, 256 U. S. 232, which involved the constitu-
tionality of Section 8 of the Federal Corrupt Practices
Act, which undertook to limit the amount of money which
a candidate for Representative in Congress or for United
States Senator might contribute or cause to be contributed
in procuring his nomination or election. In so far as it
applied to a primary election of candidates for a seat in
the Senate, the Fifteenth Amendment was in no way in-
volved.

The meaning of the phrase “the right to vote” was not
and could not have been considered, since there had been
no denial or abridgment of that right on account of race,
color, previous conditian of servitude, or of sex. The sole
constitutional question involved concerned the interpreta-
tion to be given to Article I, Section 4, of the Constitution,
which provides:

“The times, places and manner of holding elec-
tions for senators and representatives, shall be pre-
seribed in each State by the Legislature thereof;
but the Congress may at any time by law make

or alter such regulations, except as to the places
of choosing Senators.”

The question, therefore, was whether the limited right
to deal with “the times, places and manner of holding
elections” involved the right to regulate the use of money
in connection with the primary election of candidates for
the Senate and House of Representatives.

It was held that an undefined power in Congress over
elections of Senators and Representatives not derived from
Article I, Section 4, could not be inferred from the fact
that the offices were created by the Constitution or by
assuming that the Government must be free from any
control by the States over matters affecting the choice of
its officers. It was further held that the elections within
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the original intendment of Section 4 of Article I were
those wherein Senators should be chosen by Legislatures
and Representatives by voters “possessing the qualifica-
tions requisite for electors of the most numerous branch
of the state legislature.”

It was likewise held that the Seventeenth Amendment
did not modify Article I, Section 4, which was the source
of congressional power to regulate the times, places and
manner of holding elections; and, finally, that the power
to control party primaries for designating candidates for
the Senate was not “within the grant of power to regulate
the manner of holding elections.”

The “right to vote” is infinitely more comprehensive in
its meaning, scope and operation than is the reference to
the “manner of holding elections for senators and repre-
sentatives,” which was under consideration in Newberry
v. United States.

Moreover, in that case Justices McReynolds, Holmes,
Day and Vandevanter voted for reversal on the constitu-
tional ground, while Mr. Chief Justice White, differing
on the constitutional question, voted for a reversal and a
new trial because of an error in the charge to the jury,
and Justices Pitney, Brandeis and Clarke, likewise finding
error in the instructions to the jury, were of the opinion
that the Act itself was valid. Mr. Justice McKenna con-
curred in the opinion of Mr. Justice McReynolds “as
applied to the statute under consideration, which was
enacted prior to the Seventeenth Amendment, but reserved
the question of the power of Congress under that Amend-
ment.”

It is clear from a reading of the opinions in the New-
berry case that the principal issue was that of the
sovereignty of the States as against the sovereignty of
the Federal Government. The question was treated from
the point of view of these contending sovereignties in their
relation to the candidates. No consideration was given
to the right of the citizen to vote, and consequently the
decision is no more relevant here on the question of the
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right to vote under the Fifteenth Amendment than it was
in Nizon v. Herndon on the right to bring a cause of action
for the denial of a vote by means of unconstitutional
classification.

To say, as did this Court in the Newberry case (p. 250),
that primaries are “in no sense elections for an office but
merely methods by which the party adherents agree upon
candidates whom they intend to offer and support for
ultimate choice by all qualified voters,” does not dispose
of the basic questions here, which are (1) whether a color
classification shall enter into a definition of “party ad-
herents” and (2) whether the method of agreement upon
candidates to be offered and supported is a vote within
the meaning of the Fifteenth Amendment.

Koy v. Schuneider, 110 Tex. 369, likewise has no bearing
on this case. There the word “elections” in the Constitu-
tion of the State of Texas was held not to include pri-
maries. The case involved the Women’s Suffrage Act of
Texas enacted before the Nineteenth Amendment and
which purported to give women the right to vote in a
primary. The Constitution restricted suffrage in ‘“elec-
tions” to men, and the Court, in order to permit women
to vote in primaries under the statute, adopted a con-
struction of the word “elections” contained in the Consti-
tution which limited its application to general elections.
Here, again, the question at issue was not a definition of
the right to vote but of the meaning of an election, and
the Court must have been influenced by the relative im-
portance of primary elections over general elections.

On the other hand, in Ashford v. Goodwin, 103 Tex. 491,
and Anderson v. Ash, 62 Tex. Civ. App. 262, it was held
that the words “contested elections” applied to primaries
as well as general elections and that consequently the
District Courts had jurisdiction under the Constitution
to consider a contest arising out of a primary election.



53

Petitioner’s Right to Vote Abridged Even If Not Denied.

Even if it could be said that the refusal to permit the
petitioner to vote at the primary election was not a denial
of his right to vote, because he could still express his will
at the general election, nevertheless his right to vote would
have been abridged.

In States such as Texas, where the primary election is
in a realistie sense the only true election, the vote at the
final election is merely a formal flourish. The courts of
Texas have taken judicial notice of the fact that for all
practical purposes, and certainly in so far as State elec-
tions are concerned, there is only one political party, and
that the real political battles of the State are not those
held at the final election, but those waged for nomination
at the Democratic primaries.*

So in Ez rel. Moore v. Meharg (Tex. Civ. App. 1926),
287 8. W. 670, the Court said:

“Indeed it is a matter of common knowledge in
this State that a Democratic primary election held
in accordance with our statutes is virtually decisive
of the question as to who shall be elected at the
general election. In other words, barring certain
exceptions, a primary election is equivalent to a
general election.” (Black type ours.)

In an article by Meyer M. Brown in 23 Michigan Law
Review, 279, the author says:

“In Texas a victory in a primary on the Demo-
cratic side means practically certain election.”

*In 1930, Sterling, Democrat, defeated Talbot, Republican, by a plur-
ality of 124,000 for Governor. In 1926, Moody, Democrat, defeated Haines,
Republican, by 233,068 to 31,531. In 1924, Mrs. Ferguson, Democrat, beat
Butte, Republican, 422,059 to 298,046 for Governor. In 1928, when the
State of Texas went Republican for President, Connally, Democrat, de-
feated Kennerly, Republican, 566,139 to 129,910 for United States Senator
(World Almanac, 1931, p. 904).
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And in Newherry v. United States, supra, Mr. Justice

White said, at pages 266-267 :

“The large number of States which at this day
have by law established senatorial primaries shows
the development of the movement which originated
so long ago under the circumstances just stated.
They serve to indicate the tenacity of the conviction
that the relation of the primary to the election is so
intimate that the influence of the former is largely
determinative of the latter. I have appended in the
margin a statement from a publication on the sub-
ject, showing how well founded this conviction is
and how it has come to pass that in some cases at
least the result of the primary has been in substance
to render the subsequent election merely perfunc-
tory.” (Black type ours.)

The publication referred to by Mr. Justice White as in

the margin is JMerriem on Primary Elections (1908 Ed.,
pp. 83-83), where it is said:

“In many western and southern states the direct
primary method has been applied to the choice of
United States senators as well as to state officers.
In the southern states, victory in such a primary,
on the Democratic side, is practically the equivalent
of an election, as there is but one effective party in
that section of the eountry.”

And so, too, in Koy v. Schneider, supre, Chief Justice

Phillips said:

“No court can blind its eyes to this universally
known fact. * * * Of what use is it to enforce
the Constitution only in general elections, when, in
fact, the primary elections are the decisive elections
in this State in the choosing of public officers.”

Consequently only by the most tortuous sophistry can

it be said that in denying the Negro the right to vote in
the Democratic primaries of Texas and relegating him to
the general election, his right to vote is neither denied nor
abridged.
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The rationale of the very attempt of Legislatures to
control primaries must be that the citizen’s right to vote
in the final election would be abridged if a manipulation
of primaries could in effect nullify the free expression of
the voter’s will at the general election.

Nor is it a valid answer to say that though the Negro
is denied the right to vote in a Democratic primary he
could still vote at a Republican primary. In the first
place, under Chapter 67 of the Laws of 1927, the Republi-
can State Executive Committee could adopt a resolution
similar to that which was passed by the Democratic Com-
mittee. Secondly, to deprive him of his right to select
between existing parties, even if not in violation of the
Fifteenth Amendment, would be clearly a violation of the
Fourteenth Amendment as an invalid classification which
permits the white voter to take full advantage of the choice
given under Article 3110 and deprives a colored man of
a similar right to determine with what party in good con-
science he should ally himself. Thirdly, as we have seen,
it is idle to refer a man to the Republican Party in the
State of Texas when the Democratic Party is the “one
effective party in that section of the country” and the
general election is “merely perfunctory.”

IV'
Conelusion.

From what has been said it is clear that the State has,
either by overt act of its Legislature or through the agency
of the Democratic State Executive Committee or the
judges of election, made a classification, based upon race
and color, which has denied the petitioner the right to
vote in a primary election. This was only made possible
by the action of the State—either its direct action or its
withdrawal of restraint or its grant of power to persons
who could not have acted but for the grant of power.
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This classification has not only worked a denial of the
cqual protection of the laws solely by reason of the peti-
tioner’s race and color, but it has in a very real sense
deprived him of his vote, of an effective voice in the elec-
tion of State officers, Congressman and Senator.

The result is unquestionably the disenfranchisement of
the Negroes of Texas, and if the device here used is sus-
tained by this Court there can be no question but that it
will be followed by similar legislation in other States (see
Bliley v. West, supra; Holmen v. Robinson, supra). It
will mean the disenfranchisement of millions of people,
and history has shown that the disenfranchised, even more
than the disinherited, are fruitful soil for communist
propaganda on the one hand and enslavement on the other.

A narrow construction of the Fourteenth aund Fifteenth
Amendments in this case can only result in grave injury
to the institutions which we have built up and to the
whole structure of civil liberty which grew out of the
Civil War days.

It is respectfully submitted that the judgment
appealed from should be reversed, and the cause re-
manded for trial upen the merits.

JAMES MARSHALL,
NatHAN R. MARGOLD,
ARTHUR B. SPINGARN,
Frep C. KNOLLENBERG,
E. F. CAMERON,

Counsel for Petitioner.
N. H. KUGELMASS,

On the Brief.
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Supreme Court of the United States

OCTOBER TERM, 1931

No. 265

L. A. NIXON, Petitioner,
against
JAMES CONDON AND C. H. KOLLE, Respondents.

RESPONDENTS’ BRIEF.

PRELIMINARY STATEMENT.

The statement of the nature of the suit, the pleadings,
the decision in the District Court and the decision of the
Supreme Court of Appeals contained in petitioner’s Appli-
cation for Writ and in petitioner’s Brief is substantially
correct. The record of the case is not long and respond-
ents deem it unnecessary to make an additional statement.

JURISDICTION.

Petitioner states that jurisdiction is provided by Sec. 41,
Title 28 of the United States Code, which gives to the Fed-
eral Distriet Courts original jurisdiction over suits of a
civil nature at common law or in equity where the amount
in controversy exceeds, exclusive of interest and costs, the
sum or value of $3,000.00, and arises under the Constitu-
tion or laws of the United States. It is disputed by re-
spondents that the matter in controversy arises under (1)
the Fourteenth Amendment to the Constitution of the Unit-



2

ed States; (2) the Fifteenth Amendment to the Constitu-
tion of the United States; (3) Section 31, Title 8 of the
United States Code. The argument which will be made by
respondents on the merits covers the objection to the ground
of jurisdiction under the Fourteenth and Fifteenth Amend-
ments. Also the argument made on the merits will cover
the objection made to jurisdiction under Section 31, Title
8 of the United States Code. We may here state that a
reading of Section 31, Title 8 of the United States Code
limits the right to vote, without distinction of race, color or
previous condition of servitude, to an election by the people.
The Democratic primary nvolved in this case, was not an
election by the people, I : constituted a nomination for an
election by the people < he decision in Nixon v. Herndon
is not applicable as tha :iision was limited expressly to
a case arising under the art enth Amendment.

The same objection to the grounds of jurisdiction under
the Fourteenth and Fifteenth Amendments applies to the
Court taking jurisdiction under Subdivision 11 of Section
41 of Title 28 of the Judicial Code.

No conspiracy is alleged to give the Court jurisdiction
under Subdivision 12.

Subdivision 14 is apparently based upon the Fourteenth
Amendment and the objection to jurisdiction under this
Section will be met by the same argument applying to the
Fourteenth Amendment.

SUMMARY OF RESPONDENTS’ ARGUMENT.

I. The Fourteenth and Fifteenth Amendments to the
United States Constitution are a limitation upon the power
of a state, and do not affect private individuals or private
associations of individuals.

I1. The action of the Democratic Executive Committee
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in excluding the petitioner from voting at a Democratic
primary was not an action of the State of Texas.

(A) A political party has the inherent right to de-
termine the qualifications of its own members.

(B) The Statute enacted by the Texas Legislature
in 1923, declared unconstitutional in Nixon v. Hern-
don, was void and did not operate to diminish the
power already possessed by the Democratic Party to
determine the qualifications of its own members,

(C) The subsequent action of the Texas Legisla-
ture in enacting Chap. 67 of the Laws of 1927 did not
affect this inherent power, except to limit it in two
particulars, namely: Former political views or affilia-
tions, and membership or non-membership in organiza-
tions other than a political party.

(D) By enacting Chap. 67 of the Laws of 1927 the
Texas Legislature merely withdrew the State from an
attempted unlawful interference with the rights of the
Democratic party to determine the gualifications of
its own members.

(E) The Legislature by enacting Chap. 67 of the
Laws of 1927 recognized a power which had long ex-
isted in the Democratic party to determine its mem-
bership and did not delegate such power to the party.

(F) Respondents, Judges in the Democratic pri-
mary, were not officers of the State of Texas, and
their action in denying petitioner a vote was not State
action.

ITI. The Democratic primary involved was not an elec-
tion of the people within the meaning of Sec. 31, Title 8 of
the United States Code.

IV. The Fifteenth Amendment is a limitation only upon
states, and the State did not deprive petitioner of his vote.
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L

The Fourteenth and Fifteenth Amendments to the Unit-
ed States Constitution are a limitation only upon the power
of a state, and do not affect private individuals or private
associations of individuals.

Section 1 of the Fourteenth Amendment reads as fol-
lows:

¢“All persons borr or naturalized in the United
States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State de-
prive any person of life, liberty, or property, without
due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.’’

The Fifteenth Amendment reads as follows:

““Section 1. The right of citizens of the United
States to vote shall not be denied or abridged by the
United States or by any State on account of race, color,
or previous condition of servitude.

“‘Section 2. The Congress shall have power to en-
force this article by appropriate legislation.’”

Both amendments have been construed by this Court to
apply only to action by a State of the United States, in dis-
tinction from an action of a private individual or an associ-
ation of private individuals.
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Slaughterhouse Cases, 16 Wall. 36; 83 U. S. 36.1

This proposition is admitted by petitioner. In paragraph
I of his argument he states the only question before this
Court is whether the invasion of this interest and this clas-
sification were the result of State action.

IL

The action of the Democratic Executive Committee in
excluding the petitioner from voting at a Democratic pri-
mary was not an action of the State of Texas.

(A) A political party has the inherent right to
determine the qualifications of its own members.

‘We believe it is conceded by all parties that in the ab-
sence of any action by the State a political party has the
inherent right to exclude from its membership any person
or class of persons it may desire excluded. No one can
question the right of men to organize a party of men and
exclude women from its ranks; no one can question the
right of women to organize a party of women and exclude
men from its ranks; no one can question the right of a group
of individuals to organize a political party with its member-
ship based upon stature, color of the hair or color of the
skin. It seems to be conceded in petitioner’s brief that the

1 See also:

United States vs. Reese, et al, 92 U. S. 214, 128; United States vs.
Cruikshank, et al, 92 U. S, 542; Strauder vs. West erglma 100 U. S. 303;
Virginia vs. R.lves, 100 U. S. 318 Ex Parte Virginia, 100 U. S. 339; Ex
Parte Seibold, 100 U. S. 371; Neil vs. Delaware, 103 U. S. 370; United States
vs. Harris, 106 U. S. 629, 641; Civil Rights Cases, 109 U. S. 3; Ex Parte
Yarbrough, 110 U. S. 651, 684; Yick Wo vs. Hopkins, 118 U. S. 356, 365,
370, 373; In re Kemmler, 136 U. S. 436, 438, 448; McPherson vs. Blacker,
146 U. S. 1, 23-25; Gibson vs. Mississippi, 162 U. S. 565, 579; Carter vs.
Texas, 177 U. S. 442; Wiley vs. Sinkler, 179 (fol. 30) U. S. 58, 65; Swaf-
ford vs. Templeton, 185 U. S. 487, 491; Giles vs. Harris, 189 U. S. 475,
485; James vs. Bowman, 190 U. S. 127, 138; Hodges vs. United States,
203 U. S. 1, 15, 19; Guinn vs, United States, 238 U. S. 347, 354; Meyers vs.
Anderson, 238 U. S. 369; United States vs. Mosley, 238 U. S. 383; Buch-
anan vs. Warley, 245 U. S. 60; Love, et al., vs Griffith, et al, 266 U. S.
33; Corrigan vs. Buckley, 271 U. S. 323, 330; Nixon vs. Herndon, 273
U. S. 536, 540; Grigsby vs. Harris (D. C., S. D. Tex.), 27 F. (2d) 942,
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Democratic party, prior to 1923 when Art. 3093-A (the
Statute involved in Nixon v. Herndon) was passed by the
Texas Legislature, had the right to exclude the negro from
membership in that party.

The Texas Supreme Court has drawn a clear distinction
between the State and a political party, and has defined a
political party. 2 Waples vs. Marrast, 108 Tex. 5, 184
S. W. 180.

(B) The Statute enacted by the Texas Legisla-
ture in 1923, declared unconstitutional in Nixon v.
Herndon, was void and did not operate to diminish
the power already possessed by the Democratic Party
to determine the qualifications of its own members.

In Nixon v. Herndon this Court held unconstitutional the
Act of 1923, which will be referred to in this brief as the
‘‘old statute and the present Article 3107 will be termed
the ‘‘new statute.”” Both articles are set out in full in pe-

2 “A political party is nothing more or less than a body of men
associated for the purpose of furnishing and maintaining the preva-
lance of certain political principles or beliefs in the public policies of
the government. As rivals for popular favor they strive at the
general elections for the control of the agencies of the government
as the means of providing a course for government in accord with
their political principles and the administration of those agencies by
their own adherents. According to the soundness of their principles
and the wisdom of their policies they serve a great purpose in the
life of a government. But the fact remains that the objects of
political organizations are intimate to those who compose them. They
do not concern the gemeral public. They directly interest, both in
their conduct and in their success, only so much of the public as are
comprised in their membership, and then only as members of the
particular organization. They perform no governmental agency. The
purpose of their primary elections is merely to enable them to fur-
nish their nominees as candidates for the popular suffrage. In the
interest of fair methods and a fair expression by their members of
their preference in the selection of their nominees, the State may
regulate such elections by proper laws, as it has done in our general
primary law, and as it was competent for the legislature to do by a
proper act of the character of the one here under review.”

See also: Koy vs. Schueider, 110 Tex. 369, 218 S. W. 480, 221 S. W. 880;
Cunningham vs. McDermott, 277 S. W. 218; Winnett vs. Adams, 71 Neb.
917, 99 N. W. 68]; State vs. Kanawha County, 78 W. Va. 168. 88 S. E.
662, 20 A. L. R. 1030; Stephenson vs. Board of Electors, 118 Mich. 396,
76 N. W. 914, 42 L. R. A. 214; Phillips vs. Gallagher, 73 Minn. 528, 76
N. W. 285; Kearns vs. Hawley, 188 Pa. 116, 41 A, 273, 42 L. R. A. 235;
Grigsby vs. Harris, 27 Fed. (2d) 942,
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titioner’s brief and will not be copied here. An act of the
State Legislature, which is repugnant to the Constitution
of the United States, is void and is never effective, and af-
fords no protection to a person acting thereunder. It is
illegal and without force from its inception. By enacting
the old statute the Texas Legislature attempted to inter-
fere in the management of the Democratic party regarding
membership or non-membership of negroes. We submit
this attempt was never consummated, but failed from its
inception because repugnant to the Fourteenth Amendment.
If our reasoning is correct, it follows that the enaction of
the old statute did not change or vary any right then held
by the Democratic party to determine the qualifications of
its members. As stated before it is apparently granted by
petitioner that the right existed. How then could the pass-
age of an unconstitutional act change or prejudice a right
then in existence?

In petitioner’s brief, on pages 21 to 26, inclusive, he ar-
gues that the State by the passage of the old statute took
over the right theretofore had by the Democratic party to
provide the qualifications of its members. In support of
this statement he cites Briscoe v. Boyle, 286 S. W. 275, and
emphasizes statements in that opinion to the effect that
the Legislature has taken possession and control of the ma-
chinery of political parties so as to deprive the parties and
their managers of all diseretion in the manipulation of that
machinery and quotes the Court as follows:

“‘By excluding negroes from participating in party
primary elections, and by legislating upon the subject
of the character and degree of party fealty required
of voters participating in such elections, the Legisla-

ture has assumed control of that subject to the exclu-
sion of party action.”’

It is thus seen that in making this decision the Texas Court
of Civil Appeals regarded the old Statute as being valid, and
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based its decision to a large extent upon the existence of that
old Statute. After the decision in Nixon v. Herndon, that
basis vanished, and is now seen to have never existed. This
decision falls when these facts are considered.

(C) The subsequent action of the Texas Legisla-
ture in enacting Chapter 67 of the Laws of 1927 did
not affect this inherent power, except to limit it in
two particulars, namely: former political views or af-
filiations and membership or non-membership in or-
ganizations other than a political party.

Chapter 67 of the Laws of 1927 is the new Statute now
under consideration, and was passed after the.old Statute
was declared unconstitutional in Nixon v. Herndon. We be-
lieve our previous argument and authorities establish the
fact that the inherent power to exclude Petitioner in this
case existed in the Democratic Party from its inception and
was not affected or diminished by the passage of the old
Statute. In spite of Petitioner’s theory that the Texas Leg-
islature had taken this power from the party, we find, upon
analysis that such taking, if any, existed solely by virtue of
the new Statute. A reading of this Statute shows it to be
a limitation placed upon the Party by the Legislature. This
limitation prevents the Party, through its Executive Com-
mittee, from excluding any person,

‘‘because of former political views or affiliations, or
because of membership or non-membership in organi-
zations other than political party.”’

The Legislature has here limited the powers of the parties
in these two particulars, and in these two particulars only.

The decision by the Texas Supreme Court in Love v. Wil-
coz, 28 S. W. (2d) 515, holds this limitation valid. Even if
Love v. Wilcox be correct, nevertheless, the only limitation
placed upon the party by this Act was in these two men-
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tioned particulars. If we are correct in our belief that up
until the time of the passage of the new Statute the inher-
ent power still remained in the Party, then this new Stat-
ute merely restricted the power in the two specifications.
The restriction was held valid in Love v. Wilcox. The de-
cision in Love v. Wilcox is merely to the effect that this re-
striction has been made by the Legislature and is valid. The
grounds of the decision in Love v. Wileox, are limited by
the words of the decision itself, wherein the Court says:
‘“We are not called upon to determine whether a po-
litical party has power, beyond statutory control, to
prescribe what persons shall participate as voters or
candidates in its conventions or primaries. We have
no such state of facts before us. The respondents claim
that the State Committee has this power by virtue of
its general authority to manage the affairs of the par-
ty. The statute, article 3107, Complete Tex. St. 1928
(Vernon’s Ann. Civ. St. art. 3107), recognizes this gen-
tral authority of the State Committee, but places a
limitation on the discretionary power which may be
conferred on that committee by the party by declaring
that, though the party through its State Executive
Committee, shall have the power to prescribe the qual-
ifications of its own members, and to determine who
shall be qualified to vote and otherwise participate,
yet the committee shall not exclude anyone from par-
ticipation in the party primaries because of former po-
litical views or affiliations, or because of membership
or nonmembership in organizations other than the po-
litical party.”’

In the express language of the decision, the Court con-
strues Article 3107 as a limitation and not a grant of power.
It follows that if the effect of Article 3107 was merely to
limit the power already had by the Democratic Party, and
such Statute did not take away the right of the Party to ex-
clude Petitioner because of his color; then, this right to ex-
clude Petitioner because of his color rests in the Party,
where it has always rested and where it is now undisturbed

by the State of Texas.
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We may here call attention to the fact that the previous
decision of this eourt in Nixon v. Herndon does not control
the decision of this case. In Nixon v. Herndon this court
held that the Legislature of Texas may not pass an act ex-
cluding the negro from the primary of the Democratic
party. Had the legislature attempted by statute to ex-
clude the negro from the Masonic Lodge, the Baptist
Church, or any organization having no connection with po-
litical parties, such an act would have been in violation of
the Fourteenth Amendment and void. Therefore, an en-
tirely new situation is here presented, not controlled by
Nizon v. Herndon. The very fact which appeared of
record as true in Nixon v. Herndon—that the State of
Texas had itself excluded the negro—is here the question
before the court.

(D) By enacting Chap. 67 of the Laws of 1927
the Texas Legislature merely withdrew the State from
an attempted unlawful interference with the right of
the Democratic party to determine the qualifications
of its members.

(E) The Legislature by enacting Chap. 67 of the
Laws of 1927 recognized a power which had long
existed in the Democratic party to determine its mem-
bership and did not delegate such power to the party.

In petitioner’s brief, he states that the Legislature could
not recognize the inherent power, because no inherent power
was in existence after the State had exercised sovereignty
over the right. We have just shown that the State had not
exercised its sovereignty, but had merely attempted to do
so. Petitioner follows with the statement that whether this
be regarded as the creation of a new power or the recogni-
tion and restoration of an old one, the existence of the power
itself would be necessarily and wholly dependent upon the
force of the statute and hence would be a statutory power,
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not an inherent one. We find therein no authorities to sup-
port this remarkable statement. We do not conceive it
possible that because the State enacts a void law, one be-
yond its power to enact, it cannot then withdraw from the
field which it attempted to usurp and leave that field in the
condition in which it previously existed. If petitioner is
correct in this reasoning, then every law repealed by the
State has the effect of being a grant of power by the State.
The citizens relieved of burdens by the repeal owe the right
to transact their affairs in the same fashion as before to
a statutory power. As an example, should the State enact
a law requiring the directors of all corporations in the
State to hold their meetings in the State Capitol, the repeal
of that law by the State, is a grant of power by the State
to the directors. If petitioner is correct in his statement,
then every meeting held after the repeal of the law is deriv-
ed from force of the statute and a statutory meeting.

Petitioner further argues that because the Texas statutes
regarding the conduct of primary elections recognize in the
Executive Committee the right to perform certain functions
which the party has always performed, it is an expression
of legislative intention which turns a private affair into
a State affair. Petitioner contends that recognition by the
Legislature of the power of the Democratic party to deter-
mine its own membership deprives the party of that right.
If this be true, then all that is needed to turn every church
in the State of Texas into an agency of the State is for the
Legislature to pass an act stating that each church may
make such requirements as it sees fit for membership in
that church. The enactment of such a statute would pre-
vent a church congregation, a lodge, or any other group
from excluding the negro. Every action of that church
or lodge would be State action——if petitioner is correct.

Every court which has passed upon the statute in ques-
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tion has construed it to be a withdrawal by the State and
a recognition of the party’s rights by the State.

Nizon v. Condon, 34 Fed. (2d) 464, 49 Fed. (2d) 1012,
Love v. Wilcoz, 28 S. W. (2d) 515,

White v. Lubbock, 30 S. W. (2d) 72,

Grigsby v. Harris, 27 Fed. (2d) 972.

‘We refer the Court particularly to the opinion of Judge
Hutcheson in Grigsby v. Harris.

Petitioner devotes considerable argument to the effect
that the emergency clause attached to the new statute shows
of itself the intent by the Legislature to deprive petitioner
of membership in the Democratic party by legislation. Aside
from the fact that in this day of crowded legislative hop-
pers, every bill introduced in the Texas Legislature has a
similar emergency clause attached, the language of the bill
shows no intent to achieve such result. The previous ac-
tion of the legislature in passing an unconstutional act,
unlawfully invading the right of the Democratic party to
manage its affairs, created a public necessity that the State
withdraw its unlawful interference. It is only reasonable
for any state to regard the removal of unconstitutional leg-
islation as an emergency. This Court has previously look-
ed at the langunage of a statute itself to determine its va-
lidity, and disregarded the fact that an additional result
may be accomplished. In United States v. Doremus, 249
U. S. 86, 39 Sup. Ct. 214, 63 L. Ed. 493, this Court said, ‘‘An
act may not be declared unconstitutional because its effect
may be to accomplish a purpose in addition to tax.”” In
the Doremus case, the Court analyzed the statute, and held
that the statute did not show on its face any unconstitu-
tional regulation. The statute now under consideration
certainly shows on its face no purpose by the State to ex-
clude the negro.

A study of cases adduced by petitioner shows that in
129



13

Yick Wo v. Hopkins, 118 U. 8. 356, and in every case cited
by him in connection therewith, no question was raised that
anyone but the public authorities was applying the statute.
The effect of Yick Wo v. Hopkins is limited by the opinion
to application of laws by the public authorities charged
with their administration. In Standard Scales Company v.
Farrell, 249 U. 8. 577, an Inspector of Weights and Meas-
ure, clearly a State Officer, was involved. Home Tele-
phone & Telegraph Company v. Los Angeles, 227 U. S. 278,
involved the order of a municipal commission exercising
power as an instrumentality of the State.

In the Child Labor Taz case, 259 U. S. 20, this Court
examined the statute in question and held, ‘“The purpose
to regulate child labor follows from enforcement of the
statute itself, is apparent and is not dependent upon the
acts of individuals.”” It was not necessary to show any
facts in addition to the langnage of the statute itself to show
the purpose. Petitioner is now trying to make that decis-
ion apply to a statute that does not show on its face any
unlawful purpose. We believe the decision in the Doremus
case disposes of his contention.

In order to sustain petitioner’s theory it is necessary to
presume that the State intended to exceed its authority,
to presume that the State delegated to the Committee pow-
ers which it already possessed, to presume that the Com-
mittee was an agent of the State, without which presump-
tions, petitioner’s theory cannot be sustained. On the con-
trary, withdrawal of interference by the State leaves the
power in the original resting place, the Democratic party.

(F) Respondents, Judges in the Democratic pri-
mary, were not officers of the State of Texas, and
their action in denying petitioner a vote was not State
action.
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Our preceding argument applies with equal force to this
statement. The record shows that the judges are not paid
by the State, but by the party; are not selected by the
State, but by the party. It is true that their duties are
regulated in many details by the statutes. However, regu-
lation to insure fair primaries does not necessarily mean
that the party officers become State officers. Texas, in
common with many other States, has proscribed many and
detailed regulations for the conduct of private corpora-
tions. The State has limited the purposes for which cor-
porations may be organized, has required a charter from
the State, has placed a minimum upon the number of incor-
porators, has declared that fifty per cent of the capital stock
must be paid in cash, and all the stock subscribed; has pro-
vided that married women may become stockholders free
from the usual disabilities of coverture; has prescribed cer-
tain powers; has provided for the election of officers; has
prescribed the powers of directors; has required a record
to be kept of all stock; has required the payment of divi-
dends in certain cases; has regulated the voting by stock-
bolders; has prohibited a corporation from contributing
funds to the election or defeat of any political candidate,
any political campaign, or any question to be decided by
the voters; has limited the issuance of stock; has directed
the principal office to be in Texas; has limited the purchase
of lands; has provided for examination of the corporate
books by the Attorney General; has provided for dissolu-
tion; and has enacted laws limiting the conduct of corpora-
tions in infinite detail. Yet no one seriously contends that
a private corporation is the agent of the State. No omne
claims that the corporate officers are officers of the State.
Mere regulation does not create an adoption by the State.
If petitioner is correct in declaring that the Legislature has
made the Democratic Executive Committee and the pri-
mary judges officers of the State, then it has made every
corporate officer an officer of the State. He contends that
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the selection and terms of the members of the Executive
Committee is regulated by the State. If this regulation
results in the creation of State officers, then so does the
regulation of corporations create State officers.

Petitioner states in several places that the Texas pri-
mary laws apply only to the Democratic party. He is mis-
taken in this assertion. (Page 36, Petitioner’s Points).
Art. 3101 applies the primary laws to all parties which cast
more than 100,000 votes at the last election. In 1924, the
Republican Candidate Butte polled 294,970 votes against
the Democrat Ferguson’s 422,558. .In 1928, Republican
Presidential electors were elected by Texas, and Holmes,
the Republican candidate for Governor received 120,504
votes. 3 It thus appears that petitioner is misaken in his
various statements to the effect that this Statute applies
and has always applied only to the Democratic party. His
argument regarding the legislative intent loses considera-
ble force when the correct facts are known.

1.

The Democratic primary involved was not an election
of the people within the meaning of Sec. 31, Title 8 of the
United States Code.

Petitioner claims as ground for jurisdiction that the case
arises under Sec. 31, Title 8, U. S. C. A. This section was
passed by Congress on May 31, 1870, and states that ‘“all
citizens of the United States, who are otherwise qualified
by law to vote at any election by the people in any state,
ete., shall be entitled and allowed to vote * * * .’ Appar-
ently this Section is based upon the Fifteenth Amendment
and shows Congressional intent as to the meaning of the
Fifteenth Amendment, the amendment and the statute

3 1926 Texas Almanac, p. 19. 1931 Texas Almanac, p. 260.
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being passed at almost the same time. We thus see the
Congressional intent regarding the vote contemplated by
the Fiirteenth Amendment. By statute Congress has limit-
ed this right to vote to an election of the people. A party
nomination is not an election of the people, but is merely
the choosing of a candidate by that party, and conquently
petitioner fails to show jurisdiction under this section or
to state any cause of action against respondents under the
statute.

IV,

The Fifteenth Amendment is a limitation only upon
states, and the State did not deprive petitioner of his vote.

‘We have heretofore presented our contention that the
Fourteenth Amendment is a limitation only upon the power
of a state, and that no state action is involved in this case.
The Fifteenth Amendment is likewise limited to action by
a state. The same rules of construction apply and the same
arguments that we advanced in discussing the Fourteenth
Amendment apply with equal forece to the Fifteenth Amend-
ment. We shall not repeat or recount these arguments

Petitioner claims his right to vote was abridged even if
not denied. Unless this right was abridged by the State
petitioner has stated no cause of action.

We submit that the foregoing argument shows that no
action of the State denied or abridged petitioner’s right
to vote.

CONCLUSION.

We may summarize our argument briefly to the effect
that the issue in this case is whether or not action by the
State is involved. We have shown that the Democratic
party has always possessed power to do the thing complain-
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ed of by petitioner. That the State’s attempted interfer-
ence was unconstitutional and void, leaving this power
where it had always been. The statute in question did not
consist of a grant of any new power, but was either a limita-
tion in regard to two particulars upon the power of the
committee, a withdrawal by the State from an unauthorized
field of activity, or a recognition of power in the committee
which already existed. In either event the committee did
not rely upon the State for its power exercised in this case.
We do not deign to answer the threat in petitioner’s con-
clusion that the disenfranchised are fruitful soil for com-
munist propaganda, as we do not think this Court will be
influenced by such statements.

It is respectfully submitted that the judgment appealed
from should be affirmed.

THORNTON HARDIE,
BEN R. HOWELL,
Counsel for Respondents.
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Supreme Court of the United States

OctoBER TERM, 1931,

No. 265.

L. A. Nixon,
Petitioner,
against

JAMES CoNDON and C. H. KoOLLE,
Respondents.

PETITIONER’S REPLY BRIEF.

POINTS.
I

Under the statutes as they existed prior to the
adoption of Chapter 67 of the Laws of 1927 there
was no inherent power in the party to exclude the
petitioner from the primaries. The power to do so
was solely derived from Chapter 67 of the Laws of
1927,

In petitioner’s Main Brief it is argued (pp. 18-28):

(a) The Legislature intended the Democratic Party to
exercise the powers granted in Chapter 67, Laws of 1927,
in such a way as to keep Negroes from participating in
Democratic primaries and thereby restore the status quo
ante Nizon v. Herndon. For this purpose the party was
the agent of the Legislature; there was a clear chain of
causation from the legislative act to the discrimination
against the petitioner.
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(b) Any inherent power which the party may have had
to determine the character of its membership was de-
stroyed by the sovereign acts of the Legislature in adopt-
ing Article 3093-a in 1923 and Chapter 67 of the Laws of
1927.

In view of the argument made in respondents’ brief with
respect to inherent power the petitioner now proposes to
show that even before the adoption of the statutes of 1923
and 1927 the Legislature had completely expressed its
sovereignty and that no inherent power to determine party
membership or primary participation remained in the
political parties.

Respondents’ position is based upon the contention that
Article 3093-a (the old Article 3107) having been declared
unconstitutional in Nizon v. Herndon, it must be deemed
to have been null and void and that consequently the State
never interfered with the inherent powers of the Demo-
cratic Party. From this premise respondents argue that
Chapter 67 of the Laws of 1927 did not grant any new
powers, did not add to the inherent powers of the party,
but merely created a limitation upon the existing powers
by prohibiting a political party from excluding any person
“because of former political views or affiliations, or be-
cause of membership or non-membership in organizations
other than the political party” (p. 8).

There are a number of answers to this argument.

Pirst. The words of the statute are themselves a grant
of power, to wit: “KEvery political party * * * shall have
the power to prescribe the qualifications of its own mem-
bers and shall in its own way determine who shall be
qualified to vote or otherwise participate in such political
party; * * =7

Even had there been no necessity for such a grant of
power to the political party the State purported to exer-
cise its sovereignty and to give the party the benefit of
statutory support.*

* A full discussion of this proposition is in Petitioner’s Main Brief,
pp. 18-28.
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Secondly. Even prior to the Act of 1923 the State had
defined party powers and who might vote in party pri-
maries. In consequence, the limitation contained in Chap-
ter 67 of the Laws of 1927 was not a limitation upon
inherent powers already existing in parties, but was a
limitation necessitated by the grant to the Executive Com-
mittee of the power to determine party membership. This
is readily demonstrable by a reference to the statutes.

The list of voters eligible to participate in a party pri-
mary is determined by Article 3121, Texzas Rewsed Civil
Statutes, 1925, which article goes back as far as 1905. It
provides that the county tax collector shall deliver to the
chairman of the county executive committee of each politi-
cal party for use in its primary elections certified lists of
the qualified voters of each precinct of the county, and that
the chairman of such executive committee shall place this
list for reference in the hands of the election officers of
each election precinet before the polls are opened.* Arti-
cle 3121 then goes on to provide:

“No primary election shall be legal, unless such
list is obtained and used for reference during the
election. Opposite the name of every voter on said
list shall be stamped, when his vote is cast, with a
rubber or wooden stamp, or written with pen and
ink, the words ‘Primary—Voted,” with the date of
such primary under the same.”

The qualified voters are defined in Article 2955%* as
every person twenty-one years of age who shall have been
a citizen of the United States and have resided in the State
one year next preceding the election and six months within
the district or county where he offers to vote and who is
not subject to the disqualifications of Article 2954, which
include infancy, idiocy, pauperism, conviction of felony
and membership in the military forces of the United States.

* The list of voters eligible to vote at general elections is similarly
prepared by the tax collector under Article 2975.

** Article 2955 was in its present form in 1923.
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Section 2955 makes as a further necessary qualification
for voting the payment of a poll tax, and the section con-
cludes by providing:

“The provisions of this article as to casting
ballots shall apply to all elections, including gen-
eral, special and primary elections.”

The only limitation before that contained in the resolu-
tion of the Democratic Party upon the persons eligible to
vote in primaries as listed by the county tax collector
pursuant to Article 3121, is that contained in the test on
the ballot set forth in Article 3110, which reads as fol-
lows:

“ART. 3110. Test on ballot. No official ballot
for primary election shall have on it any symbol
or device or any printed matter, except a uniform
primary test, reading as follows: ‘Tama.........
(inserting name of political party or organization
of which the voter is a member) and pledge myself
to support the nominee of this primary’; and any
ballot which shall not contain such printed test
above the names of the candidates thereon, shall
be void and shall not be counted.”

It has been held by the Texas courts that except for
the possible further limitations resulting from Article
3107 the test contained in Article 3110 is the sole test
which may be applied to a participant in the primary
whose name appears upon the tax collector’s list.

Briscoe v. Boyle, 286 8. W. 275, quoted with ap-
proval in Love v. Wilcox, 28 8. W. (2d) 515,
119 Tex. 256.

Westermen v. Mims, 111 Tex. 29, 227 S. W. 178.

Clancy v. Clough, 30 S. W. (2d) 569.

Friberg v. Scurry, 33 8. W. (2d) 762.

In Love v. Wilcoz, supra, the Supreme Court of Texas
went into the history of Article 3110 and Article 3107 and

* This article was Article 3096, Revised Statutes of 1911.
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its predecessor, and it is clear that it did not deem Article
3107 to supersede Article 83110. With reference to Article
3107, the Court said (p. 522), by Greenwood, J.:

“The committee’s discretionary power is further
restricted by the statute directing that a single,
uniform pledge be required of the primary partici-
pants.”

Thus neither voters nor candidates can be deprived of
participation in primaries because they have previously
violated their pledge of party loyalty, and the Court made
it plain, at page 525, with respect to Article 3107, “that
the Legislature intended the same qualifications to be pre-
scribed by the State Committee for all participating in a
party primary, whether as voters or candidates, and fur-
ther that the same qualifications must be prescribed for
all candidates.” (Italics Court’s.)

These sections illustrate how fully the State had occu-
pied the field in determining who might vote at party pri-
maries prior to the adoption of Article 3107 old and new.

The tax collector’s list had to be used in order to make
the primary election legal. Anyone on the list who made
the test statement was authorized to vote. With that ex-
ception his qualifications were the same as those of voters
in a general election. What is true in this respect as to
voters is equally true of candidates in primaries (Love v.
Wilcoz, supra).

Where, then, was there room for the party to exercise
inherent power to add to or whittle away the prerequisite
qualifications of primary voters? If the judge of election
had permitted anyone to vote at a primary whose name
did not appear on the list of qualified voters of the pre-
cinct or who failed to present his poll tax receipt or certifi-
cate of exemption or to make an affidavit of its loss, the
judge of election would have been subject to a fine of not
exceeding $500 (Art. 216, Texas Penal Code, 1925).
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There is no indication in this penal statute that the
voting list could lawfully be enlarged by the political
parties.

And per contra, if the judge of election had refused to
receive the vote of any qualified elector who when his vote
was objected to showed by his own oath that he was en-
titled to vote, such judge of election must be fined not to
exceed $500 (Art. 217, Texas Penal Code, 1925).%

There is no suggestion here either that if the judge of
election relied upon action of the party executive commit-
tee in restricting the list of eligible voters he would be
immune from fine. Only in Article 3107 is there any
suggestion in the law of Texas that parties can detract
from the list of voters as certified by the tax collector.}

The power to eliminate Dr. Nixon from the primaries
because of his color is traceable only to Chapter 67 of the
Laws of 1927. That statute alone released the only force
which eould bar him from the primaries. The record
shows that he was a citizen who had paid his poll tax and
in every other respect was entitled to vote and that his
name had been duly certified by the tax collector as a
qualified voter (R. 1, 2). He thus automatically came
within the provisions of Article 3121. He offered to take
the pledge provided for in Article 3110. There was no
justification, therefore, to deny him the right to vote, ex-
cepting that claimed under Chapter 67 of the Laws of
1927 and the resolution of the Democratic State Executive
Committee, which was the issue of that statute. The un-

* This penal provision is made applicable to primary as well as general
elections by Article 231.

+ Although there is no statute which penalizes a person for casting his
primary ballot contrary to the terms of the resolution of the Democratic
Party, the Court is referred to Article 236 of the Texas Penal Code.
By the terms of this article, any person who votes in a primary election
when he is not qualified to vote “at the next State, county or municipal
election * * *” shall be fined “not exceeding five hundred dollars or be
imprisoned in jail not exceeding sixty days or both.” So that a person
who is not entitled to be on the tax collector’s list votes at his peril.
This again illustrates that the fundamental basis of the right to vote is
the right to be on the tax collector’s list and not the resolution or man-
date of the political party.
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constitutional discrimination against the petitioner was
consequently in direct sequence from the act of the Legis-
lature.

II.

Even if a political party be a voluntary association,
it is clear not only (a) that it is subject to the
sovereignty of the State, but also (b) that it can be-
come an instrumentality of the State.

To this effect is Lawton v. Steele, 152 U. S. 133, which
held constitutional a statute of New York which author-
ized any person summarily to destroy certain nets in the
waters of the State and provided that no action for
damages should lie against any person on account of such
seizure or destruction.

In that statute, as in Chapter 67 of the Laws of 1927
of Texas, there was nothing mandatory, nothing which
required the individual in the one case or the political
party in the other instance to act under the statute.

Just as in Lawton v. Steele the State had the power to
vest private individuals with its police powers, so here the
State could vest in political parties the power to determine
party membership if that power did not involve discrim-
ination by reason of race.

Other instances in which States have made private cor-
porations or persons their agents are those in which they
have vested authority in societies for the prevention of
cruelty to children and animals.

See Freund on Police Power, Secs. 523, 527, 534.
In other fields, also, the State has vested its powers in

individuals and corporations, the most noteworthy exam-
ples being in the field of condemnation.

Clark v. Nash, 198 U. S. 361.
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Strickland v. The Highland Boy Mining Co., 200

U. S. 5217.
Offield v. N. Y., N. H. & H. R. R. Co., 203 U. S.
372.

It is clear from these cases that a private individual,
group or corporation can for certain purposes become an
agency of the State vested with State powers, including
the police power and the power to condemn private prop-
erty.

There should be no difficulty in treating the respondents
as judges of elections and the political parties themselves
as the recipients of State powers.

That they are subject to the sovereignty of the State is
clear from the Texas authorities cited on page 4, supra.

HI.

The election laws define and limit in meticulous
detail the principal functions of political parties.
This exercise of sovereignty has deprived the parties
of their independence of action.

There is no general definition of a political party in
the Texas statutes. Nor is there any attempt to state
the manner in which political parties may be created.
It may be conceded that political parties in the common
sense of the term have been associations of persons banded
together to proclaim and achieve their political ideals,
and political parties may exist without statutory author-
ity and sometimes even without statutory control. Thus,
for example, an organization such as the National Women’s
Party or a league of voters or a Blank for President Club
may organize and make propaganda for their principles
without State interference.

When, however, political parties come to the polls, when
an organized effort is made to choose public officials
through the State machinery of elections, political parties
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have been subjected by the Texas Legislature to its sov-
ereign control and defined in so far as concerned their
functions and powers as a part of the electoral system.
Thus, throughout the election laws certain duties are
placed upon political parties, certain limitations of powers
are prescribed, their government and organization are set
forth, and their functions as a part of the electoral ma-
chinery of the State clearly established.

The principal functions of a political party are five-
fold:

1. To select the social and political principles to the
support of which the members dedicate them-
selves.

2. To select its officers and administration.

To select the candidates whom the party members
wish to support at the general election.

4. To collect and expend moneys for campaign pur-
poses.

5. To determine the membership of the party.

An examination of the Texas Election Laws reveals that
the Legislature has taken steps to regulate every one of
these principal functions. In each instance the Legis-
lature has withdrawn sole control of these matters from
the parties.

1. Party platforms.

By Article 3139 the time of holding State Conventions
and the organization of such conventions “to announce a
platform of principles” are provided for.

Article 3133 requires a referendum on all platform de-
mands for specific legislation on any subject, the parties
being prohibited in convention from placing such planks
in their platforms “unless the demand for such specific
legislation shall have been submitted to a direct vote of
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the people, and shall have been endorsed by a majority of
all the votes cast in the primary election of such party;
provided, that the State executive committee shall, on
petition of ten per cent. of the electors of any party, as
shown by the last primary election vote, submit any such
question or questions to the voters at the general primary
next preceding the State convention.” (Italics ours.)

2. The selection of party officers and party adminis-
tration.

Article 2940 describes the persons who are disqualified
from acting as chairman or members of any executive
committee of a political party and from acting as judge,
clerk or supervisor of any election.

The appointment of supervisors of general and primary
elections is provided for in Articles 2939 and 2941. They
must be qualified voters in the district and they are ap-
pointed by the chairman of the county executive committee
for each political party that has candidates on the official
ballot. Both the election officials, the county chairman
and the members of the county executive committee of
the political parties must have paid their poll tax, and
the supervisors must have endorsed upon their certificate
of nomination the approval of the county judge.

The judges of election at general elections must be of
ditferent political parties and selected by the Commis-
sioners’ Court* (Arts. 2937, 2938).

The presiding judges of primary elections must be chosen
by the party county executive committee and such pre-
siding judges must choose their associate judges and
clerks. Judges, clerks and supervisors of primaries are
all required to take the “oath required of such officers in
general elections” {Art. 3104).

The time of holding primaries is provided for by statute
(Art. 3102), except that “nominations of candidates to be

* The Commissioners’ Court is composed of the county judge and
county commissioners. Its duties are similar to those of county overseers
and supervisors in other States (Arts. 2342 ef seq.).
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voted for at any special election shall be made at a pri-
mary election at such time as the party executive com-
mittee shall determine, but no such committee shall ever
have the power to make such nominations.”

The place where the primary vote is to be held is regu-
lated by Article 3103.

The primary officials and the nature of their oath are
prescribed by Article 3104.

The powers of judges of primaries are set forth in Arti-
cle 3105.*

It is provided in Article 3109 that “the vote at all gen-
eral primaries shall be by official ballot,” and the contents
of the official ballot and its printing by the county com-
mittee and the furnishing of the official ballot to the pre-
siding officer of the primary are described in Article 3109.

The method by which the official ballot is made up by
the primary committee, which is a subcommittee of the
county committee in each county, is set forth in Articles
3111, 3113, 3114 and 3115.

The order of names on the ballot is prescribed (Art.
3117).

The manner of election of the county chairmen “by the
qualified voters of the whole county,” of the precinct chair-
men by the qualified voters of their respective election
precincts, and the other county party officers, is set forth
in detail in Article 3118, and it is provided that ‘“the list
of election precinct chairmen and the county chairmen so
elected shall be certified by the county convention to the
county clerk along with the other nominees of said party.”

The executive committee’s responsibility for the distri-
bution and general supervision of the supplies necessary
for holding a primary is set forth in Article 3119.

The canvassing of the results is provided for in Article
3125; the delivery of the ballot boxes to the county clerk
in Article 3128.

County and precinct conventions are also provided for
(Art. 3134), district conventions (Art. 3135), State con-

* See Petitioner’s Main Brief, discussion of authority vested in judges
of election, pp. 36-39.
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ventions (Arts. 3136, 3138, 3139), and the canvassing of
primary returns by the State committee (Art. 3137).

Article 3141 sets forth the vote to which each county is
entitled in the State or district conventions, to wit, one
vote for each five hundred votes or major fraction thereof
cast for the candidate for governor of the political party
holding the convention, “at the last preceding primary
election.”

It is thus the “primary election” that determines, under
the statute, the basis for representation in the very con-
ventions of a party.

Even the provisions with respect to primary contests
(Arts. 3146-3153) apply to selecting the delegates to the
party conventions.

The Texas courts have held that the statutes are su-
preme with respect to the qualifications of candidates for
party executive committee; that past disloyalty to the
party cannot disqualify one seeking the position of ex-
ecutive committee member.

Clancy v. Clough (Tex. Civ. App.), 30 S. W.
(2d) 569.

Friberg v. Scurry (Tex. Civ. App.), 33 8. W.
(2d) 762.

In Clancy v. Clough,* supra, Pleasants, C. J., said at
page 572:

“The wisdom of our primary election statutes,
which, in a large measure, take away from political
parties all control of the machinery by which they
select their candidates for public office, may well
be doubted, but the authority of the Legislature to
enact these statutes has been upheld by our courts,
and all primaery elections are required to be held
in accordance with the general provisions of these
statutes, except as to matters which the statutes
themselves leave to the discretion of some other
authority. These primary election statutes pre-
scribe all the requisites of an application to have
one’s name placed upon the official ballot as a can-

* Cited with approval in Love v. Wilcox, supra.
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didate, and the pledge to be placed on the ballot.
Revised Statutes, arts. 3111 and 3110.” (Italics
ours.)

It would seem to follow inevitably that if a party is
without inherent power to determine its internal organ-
ization or its platform, it cannot have inherent power as
to the qualifications of voters.

3. The selection of candidates.

The provisions already referred to are for the most part
applicable likewise to the selection of party candidates.
To this effect are the cases cited supra, page 4.

Article 3111 specifically deals with the method by which
candidates shall have their names placed upon the official
ballot for a general primary election.

4. Euzpenses of primaries.

The expenses of the primaries and the division of the
cost of the primary among the candidates are outlined in
Article 3108, and it is provided in Article 3116 that no
person’s name shall be placed on the primary ballot unless
he has paid the amount of the estimated expense for hold-
ing the primary which has been apportioned to him by
the county committee.

An itemized statement of the candidate’s expenses must
be filed (Art. 3144).

Article 3145 requires a similar statement by every man-
ager of any political headquarters or anyone expending
money or giving property or promises of influence in aid
of any candidate.

Chapter Eight, Title Six, of the Tezas Penal Code deals
with limitations on expenditures in primary elections and
contains penal sanctions.

5. Determination of party membership.

As has already been stated, the Legislature, even before
the adoption of Article 3093-a in 1923 and of the present
Article 3107 by Chapter 67, Laws of 1927, had deter-
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mined what the qualifications of primary voters were to be
(supra, pp. 1-7). The qualified voters of the State as
determined by Article 2955 were to be listed by the tax
collector and such list was to be delivered to the primary
officials pursuant to Article 3121. Delivery and use of
such list at the primary election were the sine quae non of
a legal primary election. This list was the basis of deter-
mining primary voters and all persons on that list were
entitled to vote if they signed the test on the ballot as
provided by Article 3110.

Briscoe v. Boyle (Tex. Civ. App.), 286 S. W. 275.%

Only the statute under consideration in this case gives
to the party any authority over the primary voters.

It is apparent, then, that the Legislature has invaded
the entire field of nomination of candidates by primary
and otherwise. This sovereignty has been wielded pursu-
ant to the requirement of Section 4 of Article VI of the
Texas Constitution, which provides that the Legislature
shall “make such other regulations as may be necessary
to detect and punish fraud and preserve the purity of the
ballot box.”

It must be clear, therefore, that political parties in the
State of Texas, however defined, in whatsoever manner or
for whatever purpose they may come into being, have in
their relation to primary and other elections only such
powers, such duties and privileges, as the statutes give
them. This does not mean that in respect to other func-
tions and enterprises of the political party, such as its
social activities and its charitable works, it need admit all
qualified voters. With these matters the State has not
expressed its concern. They are not necessarily or directly
related to the expression of that popular will which is the
basis of democratic government.

* Cited with approval in Love v. Wilcox, supra.
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IV.

The statute was principally aimed at Democratic
Primaries.

Respondents on page 15 of their brief take exception to
the statement in the footnote to petitioner’s main brief on
page 16 that “the Democratic Party, being the only party
polling over 100,000 votes in Texas, was the only party
required by law to hold primary elections.”

While on two occasions, to wit, in 1926 and 1930, the
Republican Party held primaries in the State of Texas
because it polled over 100,000 votes in 1924 and 1928,
nevertheless at the time of the adoption of Section 3107
in 1927 only the Democratic Party was required to hold
a primary, and only the Democratic Party did hold a
primary in the year 1928.

Counsel for petitioner have been informed by E. C.
Toothman, Secretary and Director of Organization of the
Republican Party in Texas, that in the 1926 primaries
the Republicans polled 15,289 votes as against 821,234
votes cast in the first Democratic primary of that year
and 766,318 votes cast in the Democratic run-off primary.
In 1930 there were approximately 10,000 votes cast in the
Republican primary, whereas in the Democratic primary
833,442 votes were cast and in the Democratic run-off
primary of that year 857,773 votes were cast.

Even in those years when the Republicans held primary
elections the real primary and the real election for State
officials were in each instance the Democretic primary.
It is the only possible inference from this that the legis-
lative purpose in enacting Chapter 67, Laws of 1927, was
to enable the Democratic State Executive Committee to
eliminate Negroes from effective participation in elections,
as the Legislature itself attempted to do in the void Act
of 1923.
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It is respectfully submitted that the judgment ap-
pealed from should be reversed, and the cause
remanded for trial upon the merits.

JAMES MARSHALL,
NATHAN R. MARGOLD,
ARTHUR B. SPINGARN,
FRED C. KNOLLENBERG,
E. F. CAMERON,
Counsel for Petitioner,

N. H. KUGELMASS,
On the Brief,
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Supreme Gourt of the Hnited Stutes
OCTOBER TERM, 1931

No. 265
L. A. NIXON,
Petitioner,
against
JAMES CONDON AND C. H. KOLLE,
Respondents.

MOTION FOR LEAVE TO FILE BRIEF ON THE
MERITS, AND BRIEF ATTACHED THERETO,
IN SUPPORT OF THE PETITIONER,

L. A. NIXON

TO THE HONORABLE THE CHIEF JUSTICE AND
ASSOCIATE JUSTICES OF THE SUPREME COURT
OF THE UNITED STATES:

C. N. Love, Julius White, The Houston Informer and Tex-
as Freeman, and their attorneys herein, individually and on
behalf of all other Negroes in the City of Houston, in Har-
ris County, and the State of Texas, who are not otherwise
represented, hereby respectfully move this Honorable Court
for leave to file, as amici curiae, the brief hereto attached,
as a brief upon the merits in the above styled and number-
ed cause, in support of the petitioner, L. A. Nixon.

In support of this motion movants respectfully show that
there are in their opinion important arguments and mat-
ters, pertinent to the issues involved in this case, which
have not heretofore or otherwise been called to the atten-
tion of this Court, but which movants feel that this Court
should have before it in deciding this case upon the merits.
As evidence thereof, without asking the Court to read the
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entire brief for this purpose, movants call attention to Point
No. 1 in said brief, which is hereby incorporated into this
motion by reference.

WHEREFORE, premises considered, movants pray that
this Honorable Court may grant them leave to file the brief
attached hereto as a brief upon the merits, in support of the
petitioner, L. A. Nixon.

Dated November 18, A. D., 1931.

C. N. LOVE
JULIUS WHITE
THE HOUSTON INFORMER AND TEXAS
FREEMAN
By G. H. WEBSTER, President
J. ALSTON ATKINS
One of Attorneys for Movants
Office and Post Office Address
409 Smith Street, Houston, Texas.
THE STATE OF TEXAS
COUNTY OF HARRIS
Before me, the undersigned authority, on this day per-
sonally appeared C. N. Love, Julius White, G. H. Webster,
and J. Alston Atkins, who, having been by me first duly
sworn, on their oaths depose and say:
That they are the identical persons who executed the
within and foregoing motion, and that the allegations there-
in set forth are true, according to their best knowledge and
belief.
Subscribed and sworn to before me this the 18th day of
November, A. D., 1931.
LELAND D. EWING
Notary Public in and for Harris County,
Texas.

(SEAL)

My commission expires June 1, 1933.
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CERTIFICATE OF COUNSEL
I hereby certify that in my opinion the foregoing motion
for leave to file brief is well founded in law, and is filed in
good faith and not for delay.
J. ALSTON ATKINS
One of Attorneys for Movants.
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Supreae Conrt of the Hnited States

OCTOBER TERM, 1931

No. 265
L. A. NIXON,
Petitioner,
against
JAMES CONDON AND C. H. KOLLE,
Respondents.

BRIEF ON THE MERITS IN SUPPORT OF THE
PETITIONER, L. A. NIXON

DECISIONS BELOW
The decisions in the courts below, which are sought to be
reversed here, are: Nixon v. Condon et al., 84 Fed. (2nd)
464, and Nixon v. Condon et al., 49 Fed (2nd) 1012,

JURISDICTION
There are at least three grounds upon which jurisdiction
may be sustained in this case:

1. That the matter in controversy exceeds in val-
ue the sum of $3,000 and involves a substantial
Federal question. Sec. 24 (1) of the Judicial Code;
Chicago v. Kendall, 266 U. S. 94; Green v. Ry. 244
U. S. 499; Columbus R. Co. v. Columbus 249 U. S.
399,

That there is at least a substantial Federal question in-
volved is indicated by the fact that the Circuit Court of Ap-
peals for the Fourth Circuit has held to be unconstitutional
a state statute similar to the one alleged in this case to be
unconstitutional. Bliley v. West, 42 Fed (2nd) 101.

2. That the controversy involves rights created

by the Constitution and laws of the United States,
and is, therefore, in its “essence Federal,” “however

4
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much wanting in merit may be the averments
which it is claimed establish the violation of the
Federal right.” Swafford v. Templeton, 185 U. S.
487.

The right to vote for senator and representatives in Con-
gress is created by the Constitution and laws of the United
States. Wiley v. Sinkler, 179 U. S. 58; Swafford v. Temple-
ton, supra.

The right to “exemption from discrimination in the exer-
cise of the elective franchise on account of race, color, or
previous condition of servitude” is also created by such
Constitution and laws. United States v. Reese, 92 U. S.
214.

These two Federal rights are the foundation of this con-
troversy.

3. That this is a suit to recover damages for the
deprivation of one of the civil rights, namely, the
right to vote. Judicial Code, Sec. 24 (11) (12)
(14) ; Secs. 31, 43, Title 8, United States Code; Nix-
on v. Herndon, 273 U. S. 536.

Even the Circuit Court of Appeals in the instant case
concedes that plaintiff had a legal right to vote in the pri-
mary election involved in this case.

“It is of course to be conceded, since the decision
in Nixon v. Herndon, supra, that the right of a qua-
lified citizen to vote extends to primary elections as

well as to general elections.” Nixon v. Condon et
al,, 49 Fed. (2nd) 1012, 1013,

STATEMENT OF THE CASE

By the Election Laws of Texas, Title 50, Chapter 13,
Articles 3100 to 3153, Revised Civil Statutes, the State re-
quired that there be held on July 28, 1928, an election for
the purpose of nominating candidates for representatives in
the United States Congress, for United States senator, and
for state, county, district, and precinct officers in the State
of Texas. With great particularity, these statutes set
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forth the time, place, and method of holding such election,
and the requirements for participation therein.

The defendants were election judges of said election,
their offices being created by said Election Laws (Article
3104); and as such judges, they were clothed by statute
(Articles 3002 and 3105 of said Election Laws) with, among
others, the following sovereign powers of the state of Tex-
as: To administer oaths; to act with the same power as a
district judge to enforce order and keep the peace; to ap-
point special peace officers; to issue warrants of arrest for
felony, misdemeanor or breach of peace; to authorize con-
finement of persons arrested to jail; to compel observance
of law against loitering or electioneering within 100 feet
of polling places; to arrest or cause to be arrested anyone
carrying voters to polls contrary to law.

No private individual or organization has any such pow-
ers as these.

The plaintiff was a member of the Democratic Party and
& duly qualified elector and voter under the laws of the
State of Texas, except that he was a Negro, and he attempt-
ed to vote in said election.

The defendants denied plaintiff the right to vote in said
election, defending their action under the following statute
and resolution:

Chapter 67 of the Laws of 1927, passed by 1st called
session of 40th Legislature of Texas, which is now Article
3107 of the Revised Civil Statutes of Texas:

“AUTHORIZING POLITICAL PARTIES THROUGH
STATE EXECUTIVE COMMITTEES TO

PRESCRIBE QUALIFICATIONS
OF THEIR MEMBERS

(H. B. No. 57)
Chapter 67

“An act to repeal Article 3107 of Chapter 138 of
the Revised Civil Statutes of Texas, and substitut-
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ing in its place a new article providing thdt every
political party in this State through its State Execu-
tive Committee shall have the power to presecribe the
qualifications of its own members and shall in its
own way determine who shall be qualified to vote
or otherwise participate in such political party, and
declaring an emergency.

“Be it enacted by the Legislature of the State of
Texas:

“Section 1. That Article 3107 of Chanter 13 of
the Revised Civil Statutes of Texas be and the same
is hereby repealed and a new article is hereby en-
acted so as to hereafter read as follows:

‘Article 3107. Every political partv in this State
through its State Executive Committee shall have
the power to prescribe the qualifications of its own
members and shall in its own way determine who
shall be qualified to vote or otherwise participate
in such political party; provided that no person shall
ever be denied the right to participate in a nrimarv
in this State because of former political views or
affiliations or because of membershin or non-mem-
bership in organizations other than the political par-
ty.

“Sec. 2. The fact that the Supreme Court of the
United States has recently held Article 3107 invalid,
creates an emergency and an imperative public
necessity that the Constitutional Rule requiring bills
to be read on three several days in each House be
suspended and said rule is hereby suspended, and
that this Act shall take effect and he in force from
and after its passage, and it is so enacted.

“Aproved June 7, 1927

“Effective 90 days after adjournment.”

Resolution passed by the State Democratic Executive
Committee of Texas pursuant to the power either conferred
or recognized by the above quoted statute:

“Resolved: That all white Democrats who are
qualified under the Constitution and laws of
Texas and who subscribe to the statutory pledge
provided in Article 3110, Revised Civil Statutes of
Texas, and none other, be allowed to participate in
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the primary elections to be held July 28, 1928, and
August 25, 1928, and further, that the Chairman
and Secretary of the State Democratic Executive
Commiittee be directed to forward to each Democrat-
ic County Chairman in Texas a copy of this resolu-
tion for observance.”

Thereupon, plaintiff brought this suit for damages in the
sum of five thousand dollars ($5,000) for the legal wrong
done to him by defendants in depriving him of his legal
right to vote in said election; the plaintiff alleging that the
above statute and resolution were no defense and that they
violated his rights under the 14th and 15th Amendments to
the Constitution of the United States.

The District Court sustained a motion to dismiss, 84 Fed
(2nd) 464, and the Circuit Court of Appeals sustained the
decision of the District Court, 49 Fed (2nd) 1012,
Questions:

1. Is the above statute constitutional?

2. Is the above resolution a valid defense to this action?

3. Does the disfranchisement of plaintiff and the other
Negroes disclosed by the record violate the 15th Amend-
ment?

ARGUMENT
SUMMARY:

1. The statute is unconstitutional because,

(a) On its face it creates an arbitrary, unreasonable, and
unfair classification, which denies to plaintiff and all
other qualified Negroes the equal protection of the
laws.

(b) As interpreted by the state courts and the lower
Federal Courts in Texas, it recognizes and enforces
an unconstitutional discrimination against plaintiff
and all other qualifed Negroes.

(c) The purpose and intent of the Legislature in passing
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the statute was to accomplish by indirect action that
which the Supreme Court of the United States had
held in Nixon v. Herndon, 273 U. S. 536, it was with-
out power to do by direct enactment.

(d) In operation the statute is used as one of the instru-
mentalities, with the approval of the State of Texas,
by which the plaintiff and all other qualified Negroes
are deprived of their legal right to vote in the statu-
tory primary election involved in this case.

2. The resolution is no defense to this action.

(a) Plaintiff had a legal right to vote in said election,
and defendants’ action in depriving him of that right
was a legal wrong.

(b) The State of Texas could not by statute grant im-
munity to defendants from the consequences of that
wrong and, a fortiori, the State Democratic Execu-
tive Committee, whether it be a creature of the
State, or merely a body of private individuals, could
not grant such immunity.

(¢) The jurisdictional power of Federal Courts to grant
relief in any case is not limited to the enforcement of
Federal rights or to acts done either by State offi-
cers, or in the execution of State power.

3. The disfranchisement of plaintiff and other qualified
Negroes disclosed by the record, violates the 15th
Amendment because citizens of one race were guaran-
tced by law the right to vote in the statutory election
involved in this case, while plaintiff and other qualified
Negroes were not.

4. This Court should decide all of the questions involved
in this case, especially those pertaining to the “inherent
power” and “private individuals” arguments, in order
to prevent a multiplicity of suits and to prevent undue
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hardship upon plaintiff and all other qualified Negroes
in Texas.

DETAILED ARGUMENT:

POINT 1
The statute is unconstitutional because, on its face, it
creates an arbitrary, unreasonable, and unfair classification,
which denies to.plaintiff the equal protection of the laws.

It provides:

“Every political party in this State through its
State Executive Committee shall have the power to
prescribe the qualifications of its own members and
shall in its own way determine who shall be quali-
fied to vote or otherwise participate in such political
party; provided that no person shall ever be denied
the right to participate in a primary in this State
because of former political views or affiliations or
because of membership or non-membership in or-
ganizations other than the political party.”

The excepting provision “that no person shall ever be de-
nied the right to participate in a primary in this State be-
cause of former political views or affiliations or because of
membership or non-membership in organizations other than
the political party” has been sustained by the Supreme
Court of Texas as forbidding the exclusion of a person who
neither had supported the Democratic Candidates in toto in
the past nor would promise absolutely to do so in the future.
Love v. Wilcox et al.,, —Tex.—, 28 S. W. (2nd) 515.

Likewise the power to exclude Negroes under the general
power either conferred or recognized by the statute has
been sustained by the Court of Civil Appeals of Texas, at
Galveston, in a case in which it was the court of last resort.

White v. Lubbock et al.
—Tex—, 30 S. W. (2nd) 722

In Comnolly v. Union Sewer Pipe Co., 184 U. S. 540,
an anti-trust statute was held invalid under the equal
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protection clause because it contained the excepting provi-
sion that it should “not apply to agricultural products or
live stock while in the hands of the producer or raiser.”

In the Connolly Case this court said at page 558:

“But upon this general question we have said that
that the guarantee of the equal protection of the
laws means ‘that no person or class of persons shall
be denied the same protection of the laws which is
enjoyed by other persons or other classes in the
same place and in like circumstances.” Missouri v.
Lewis, 101 U. S. 22, 31.”

The denial of equal protection is clear.

“Immunity granted to a class, however limited,
having the effect to deprive another class, however
limited, of a personal or property right, is just as
clearly a denial of equal protection of the laws to the
latter class as if the immunity were in favor of, or
the deprivation of right permitted worked against a
larger class.” Truax v. Corrigan, 257 U. S. 312,
333.

“The equal protection of the laws is a pledge of
the protection of equal laws.” Yick Wo v. Hopkins,
118 U. S. 356, 369.

“While reasonable -classification is permitted,
without doing violence to the equal protection of the
laws, such classification must be based uwpon soms
real and substantial distinction, bearing a reason-
able and just relation to the things in respect to
which such classification is imposed; and classifica-
tion cannot be arbitrarily made without any sub-
stantial basis.”

Southern Ry. Co. v. Greene

216 U. 8. 400, 417.

What could be more unfair, arbitrary, unreasonable, and
unjust than the exemption in this case which forbids the
exclusion of disloyal white Democrats, while permitting the
exclusion of Negro Democrats on the ground of race and

color alone?

POINT 11
The statute is unconstitutional because, as interpreted
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by the state courts and the lower Federal courts, it recog-
nizes an unconstitutional diserimination against plaintiff
and all other qualified Negroes.

That the state law sought to be declared unconstitutional
in this case does recognize and protect the power of the
State Democratic Executive Committee to deprive Negroes
of their legal rights upon the ground of color alone is clear.
In the case of White v. Lubbock, —Tex.—, 30 S. W. (2nd)
722, it is held that the resolution involved in this case was
a “valid exercise through its proper officers of such party’s
inherent power, (recognized, but not created by R. S. Arti-
cle 3107) * * * ¥ In that case the Court of Civil Appeals
was the court of last resort in Texas.

In the instant case, the Circuit Court of Appeals held
“The act of 1927 was not needed to confer such power, it
merely recognized a power that already existed.”

As to the power of the State of Texas, thus to recognize
and protect the State Democratic Executive Committee in
depriving Negroes of their legal right to vote in the Texas
statutory primary the holding of Judge Groner in West v.
Bliley, 83 Fed (2nd) 177, 180, which was adopted by the
Circuit Court of Appeals for the Fourth Circuit in Bliley v.
West, 42 Fed (2nd) 101, is pertinent:

“That a law which recognizes or which authorizes
a discrimatory test or standard does curtail and sub-
vert them (“‘the provisions of the Constitution and
the rights of voters’) there can be no doubt, and
such a law is therefore in conflict with the Four-

teenth and Fifteenth Amendments to the Constitu-
tion of the United States.”

POINT III

The purpose and intent of the Legislature in passing the
statute was to accomplish by indirect action that which the
Supreme Court of the United States had held in Nixon v.
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Herndon, 273 U. S. 536, it was without power to do by di-
rect enactment.

The statute was passed as an emergency measure, and
the reason therefor is stated in Section 2 of the Act as fol-
lows:

“The fact that the Supreme Court of the United
States has recently held Article 3107 invalid, creates
an emergency and an imperative public necessity
that the Constitutional Rule requiring bills to be
read on three several days in each House be suspend-
ed and said rule is hereby suspended, and that this
Act shall take effect and be in force from and after
its passage, and it is so enacted.”

Judicial Knowledge

In the first place we mention the fact that the Supreme
Court of the United States has held that a statute’s or
law’s “invalidity may be shown by things which will be ju-
dicially noticed.” Weaver v. Palmer Bros. Co., 270 U. S.
402, 410, but it has also been held that, unless these mat-
ters and things to be judicially noticed are called by counsel
to the attention of the court, it will not notice them. “There
are many things that courts would notice if brought before
them that beforehand they do not know.” Mr. Justice
Holmes in Quong Wing v. Kirkendall, 223 U. S. 59, 64.

The Federal Courts will take judicial notice of the laws
of every state. Mills v. Green, 159 U. S. 651; Lamar v. Mi-
cou, 114 U. S. 218.

The Federal Courts take judicial notice of those laws
created by statute or judicial decisions. Faris v. Hope, 298
Fed 727; Kaye v. May, 296 Fed 450; Knower v. Haines, 31
Fed 513.

Federal Courts will take judicial notice of legislative
journals. Connole v. Norfolk, etc., 216 Fed 823.

TFederal Courts take judicial notice of historical facts.
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Simpson v. United States, 252 U. S. 547; United States v.
Wallace, 279 Fed 401; Ex Parte Davidson, 57 Fed 883.
Texas cases to the same effect are: Blethen v. Bonner, 52
S. W. 571; Williams v. Castelman, 247 S, W. 263.

Federal Courts take judicial notice of matters of common
knowledge. Muller v. Oregon, 208 U. S. 412; United States
v. Sanders, 290 Fed 428. Texas cases to same effect are:
State v. Meharg, 287 S. W. 670; M. K. T. Ry. v. McIlhaney,
129 S. W. 153; Rose Mfg. Co. v. Western Union Tel. Co., 251
S. W. 337.

Intent Shown By Emergency Clause

Prior to the decision in Nixon v. Herndon, supra, old
Article 8107 of the Revised Civil Statutes of Texas read as
follows, and contained no other provision:

“In no event shall 2 Negro be eligible to participate in a
Democratic party primary election held in the State of Tex-
as, and should a Negro vote in a Demecratic primary elec-
tion, such ballot shall be void and election officials shall not
count the same.”

This old Article 83107 dealt with only one subiect, namely,
the exclusion of Negroes from voting in the Texas Demo-
cratic primaries.

The said case of Nixon v. Herndon dealt with only one
subject, namely, the legal right of Negroes to vote in the
Texas Democratic primaries and the validity under the 14th
Amendment to the Constitution of the United States of said
old Article 8107, which sought to deprive Negroes of that
right.

Upon the decision by the Supreme Court in said case of
Nixon v. Herndon that Negroes had a legal right to vote in
the Texas Democratic primaries and that old Article 8107,
which sought to deprive them of that right, was a violation
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of the equal protection clause of the 14th Amendment to
the Constitution of the United States, the 1st Called Ses-
sion of the 40th Legislature of Texas passed new Article
3107, which is in controversy in this suit, stating in the
face of the new Artcle 8107 that the reason for its prompt
passage was that the Supreme Court of the United States
had created, by the said case of Nixon v. Herndon, “an
emergency and an imperative public necessity”; which, we
believe, shows on its face that the intent of the Legislature
was nothing more than to circumvent, if possible, the deci-
sion of the Supreme Court of the United States in the said
case of Nixon v. Herndon, and, if our belief is well founded,
said new Article 3107, under Quinn v. United States, 238 U.
S. 847, is just as unconstitutional as if the intent to exclude
Negroes had been in words stated on the face of the Article
itself.

Intent Shown By Legislative Debate

The debate in the Texas House of Representatives upon
the passage of said new Article 3107, which was House Bill
No. 57, we believe, shows that the purpose of passing said
Article was to circumvent, if possible, the decision of the
Supreme Court of the United States in said case of Nixon
v. Herndon.

The House Journal of the 1st called Session of the 40th
Legislature of Texas shows the following:

At page 302, Representative Faulk said: “I voted against
House Bill No. 57 because it confers too much authority on
thirty-one members. I sought to amend the bill by provid-
ing that these thirty-one men shall never prescribe proper-
ty holding as a qualification of voting. As passed, the act
empowers the State Executive Committee to preseribe with-
out limit the qualifications of a voter, and they have ample
power under the act to say that a man must be a Methodist,
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a Mason, and a millionaire. This savors of autocracy and
I will not sanction it by my vote. I will support any rea-
sonable bill to curb the negro vote.”

On the same page, Representative Stout said: “I voted
‘nay’ on House Bill No, 57 for the following reasons:

“In the first place, it is doubtful if the bill will accomplish
its purpose, in view of the recent holding of the Supreme
Court of the Unted States.

“On the other hand, admitting for the sake of argument
that it would do so, then I am not willing to turn my gov-
ernment over to 2 small number of men who compose the
State Executive Committee.

“The South has always handled the ‘nigger’ in a satis-
factory manner, and I believe that it will continue to do so.

“In my humble judgment, it is far more dangerous to
entrust our whole political destiny to a few men than the
scare of the negro question would ever be. It is a matter
of common knowledge that we, the people of Texas, have
always voted our prejudices too often in the past. I fear
that the pendulum might swing too far one way or the oth-
er, and that the day might come back when a few clicks
and klans might run out the unterrified Democrats, or that
the unterrified Democrats might get in the saddle and oust
the kluckers, as they came close to doing in the past.

“Y believe the whole affair makes a mountain out of
nothingness, and that it is un-American and un-Democratic.
I had rather take my chances on handling the ‘nigger’ than
I would on thirty-one men who would have final authority
to determine who should vote and who should not vote, and
who should be a Democrat or not be a Democrat.

“The Constitution of Texas prescribes the qualifications
of a voter—about that there can be no doubt. The Su-
preme Court has held a ‘nigger’ can vote under the present
primary law. About that there can be no doubt. If the
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primary election is an ‘election’ in the propér and legal
sense, then a ‘nigger’ can vote, and no law can stop him.

“If a primary is not an election, as our Texas courts have
said in the past, the State Exeeutive Committee would have
the same blanket authority to judge the qualifications of its
own members, as does the Baptist Church. It could ostracise
a man at will and set up a standard to suit itself. In that
respect and to that extent we would be going back to the
days of crowns and jeweled baubles of Bolsheviki Russia.

“It was Abraham Lincoln who said, ‘The heart of the
American people has never failed in a great crisis, and it
never will.” To that philosophy I conform, when the whole
people have a chance to record their sentiments. But I am
not willing to trust my government and politics to what
could very easily become an oligarchy.”

Intent Shown By Historical Facts

Senator Thomas B. Love, who was a member of the Texas
Senate when said Article 3107 was passed, filed a brief,
signed by himself, in the Supreme Court of Texas, in the
case of Love v. Wilcox, 28 S. W. (2nd) 515, upon which the
Supreme Court granted him relief in that case, in which he
set out, in the following historical statement, the fact, that
said new Article 3107 had “no other purpose whatsoever”
than “to provide, if possible, other means by which negroes
could be barred from participation, both as candidates and
as voters, in the primary elections of the Democratic party,
which would stand the test of the courts”:

“HISTORY OF EFFORT TO BAR NEGROES FROM
DEMOCRATIC PRIMARIES”
“Prior to 1903, there was no law in Texas regulating
primary elections or party nominations, and such elections
and nominations, and the control and regulations of all af-
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fairs of political parties was vested entirely in party con-
ventions and executive committees. In that year, 1908, the
Texas Legislature, for the first time, provided for regulat-
ing party primary elections and conventions, and party af-
fairs, by law, through the passage of the first Terrell Elec.
tion Law, which completely divested party conventions and
committees of the control theretofore exercised by them.

“From the beginning of election legislation, the questions
of barring or admitting negroes in Democratic primary elec-
tions was- an important one, some counties, through their
representatives, desiring that negroes be allowed to vote in
Democratic primaries, while others strenuously insisted
that they should be barred by statewide law. The first
Terrell election law relegated this subject to the party
executive committees of the yarious counties by the follow-
ing provision:

‘The County Executive Committee of the party
holding any primary election may prescribe addi-
tional qualifications necessary to participate there-

in;’ (see Section 94, p. 160, Acts of the First Called
Session, 28th Legislature, 1908.)

“When the Terrell Election Law was generally revised by
the Twenty-ninth Legislature in 1905, this same provision
was re-enacted in the following language:

‘The Executive Committee of any party for any
county may prescribe additional qualifications for
voters in such primary not inconsistent with this
Act’

*“This same provision, in the same words, was re-enacted
in the codification of the Revised Statutes of 1911, (see
Art. 3093, R. C. S. 1911) and remained in force until 1923.

“Thus, from 1908 until 1928, just twenty years, the elec-
tion laws of Texas provided that all qualified voters should
be qualified to vote in any party primary, upon taking the
vrescribed party test, and provided no other statewide quali-
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fications whatever for primary election voters, but, in ef-
fect, enabled a political party in any county to bar negroes
if it saw fit to do so by prescribing ‘additional qualfica-
tons.’

“Original Enactment of Article 3107”

“The Second Called Session of the Texas Legislature, in
1923, enacted a Statute amending Art. 3093, R. C. S. 1911,
designed specifically to bar Negroes from participating in
primary elections of the Democratic party in every county
in Texas, which afterward was codified as Art. 3107, R. C.
S. of 1925, and which read as follows:

‘Art. 3107: In no event shall a negro be eligible
to participate in a Democratic primary election held
in the State of Texas, and should a negro vote in a
Democratic primary election, such ballot shall be
void and election officers shall not count the same.’

“Article 3107 Held Unconstitutional”

“It was the obvious purpose of this enactment to bar ne-
groes not only from voting, but from participating in any
way, either as voters or as candidates, in Democratic pri-
maries.

“This Statute passed in 1928 was declared to be uncon-
stitutional and void by the Supreme Court of the United
States, in 1927, in the case of Nixon v. Herndon, et al, Vol-
ume 47, Supreme Court Reporter, page 446.

“Article 3107 Amended in 1927 so as to Give the State

Executive Committee Whatever Power

It Now Possesses”

“The Fortieth Legislature in its First Called Session held
in 1927, having in mind that, this Statute of 1923 had been
invalidated by the Courts, and desiring to provide, if pos-
sible, other means by which negroes could be barred from
participation, both as candidates and as voters, in the pri-
mary elections of the Democratic party, which would stand
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the test of the Courts, and having no other purpose what-
soever, passed a statute amending said Article 3107 so as
to read as follows:

‘Art. 3107: Every political party in this State,
through its State Executive Committee shall have
the power to prescribe the qualifications of its own
members, and shall in its own way, determine who
shall be qualified to vote or otherwise participate in
such political party; provided, that no person shall
ever be denied the right to participate in a primary
in this State because of former political views or af-
fliations, or because of membership or non-member-
ship in organizations other than the political par-
ty’.”

We close this point with the following quotation from a

decision by this Court:

“What the State may not do directly, it may not
do indirectly.” Bailey v. Alabama 219 U. S. 219.

POINT IV

The statute is unconstitutional because in its operation, it
is used as one of the instrumentalities by which, with the
approval of the State of Texas, the plaintiff and all other
qualified Negroes are deprived of their legal right to vote
in the statutory primary election involved in this case.

“Without imputing any actual motive to oppress,
we must consider the natural operation of the
statute here in question (Henderson v. Mayor, 92
U. S. 268), and it is apparent that it furnishes a con-
venient instrument for the coercion which the Con-
stitution and the act of Congress forbid.” Bailey
v. Alabama, supra.

It is a matter of common and historical knowledge in
Texas that, under this statute and its predecessors, nobody
has been excluded from participation in the statutory pri-
mary elections except Negroes.

' It is also a fact that this practice has been sustained by
the Appellate Courts of Texas,
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Love v. Wilcox et al, supra
White v. Lubbock et al, supra
In Claney v. Clough, —Tex.— 30 S. W. (2nd) 569, the

Court of Civil Appeals at Galveston held that the party
committee was without power to place upon the statutory
primary ballot “any pledge other than that prescribed by
the statute or one containing the additional word ‘white’ be-
fore the word ‘Democrat’ in the pledge prescribed by the
statute.”

This Court has held that:

“Though the law itself be fair on its face and im-
partial in appearance, yet, if it is applied and ad-
ministered by public authority with an evil eye and
an unequal hand, so as practically to make unjust
and illegal discriminations between persons in simi-
lar circumstances, material to their rights, the de-
nial of equal justice is still within the prohibition of
the Constituton.” Yick Wo v. Hopkins, 118 U. S.
356.

POINT V
The resolution is no defense to this suit because plaintiff
had a legal right to vote in said election, and defendants’
action in depriving him of that legal right was a legal

wrong.

This was determined by this Court in Nixon v. Herndon,
273 U. S. 536, and is conceded by the Circuit Court of Ap-
peals in the instant case. On this point, the Court said:

“It is of course to be conceded, since the decision
in Nixon v. Herndon, supra, that the right of a qua-
lified citizen to vote extends to primary elections as
well as to general elections.” Nixon v. Condon, et
al. 49 Fed (2nd) 1012, 1013.

POINT VI

The State of Texas could not by statute grant immunity
to defendants from the consequences of that wrong (Nixon
v. Herndon, supra), and, a fortiori, the State Democratic
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Executive Committee, whether it be a creature of the State
or merely a body of private individuals, has no power to
grant such immunity.

If a creature of the State, Nixon v. Herndon, supra, defi-
nitely denies power to grant such immunity.

The Circuit Court of Appeals in this case based its deci-
sion upon these grounds:

“The distinction between appellants’ cases, the
one under the 1923 statute and the other under the
1927 statute, is that he was denied the permission
to vote in the former by state statute, and in the lat-
ter by resolution of the State Democratic Executive
Committee.”

“A political party is a voluntary association, and
as such has the inherent power to prescribe the qua-
lifications of its members. The act of 1927 was not
needed to confer such power; it merely recognized a
power that already existed.”

(a) The “private individuals” argument.

The following quotation from the opinion of this
court in the Civil Rights Cases, 109 U. S. 3, is a con-
clusive answer to this argument:

“In this connection it is proper to state that civil
rights, such as are guaranteed by the Constitution
against State aggression, cannot be impaired by the
wrongful acts of individuals, unsupported by State
authority in the shape of laws, customs, or judicial
or executive proceedings. The wrongful act of an in-
dividual, unsupported by any such authority, is sim-
ply a private wrong, or a crime of that individual; an
invasion of the rights of the injured party, it is true,
whether they affect his person, his property, or his
reputation; but if not sanctioned in some way by the
State, or not done under State authority, his rights
remain in full force, and may presumably be vindi-
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cated by resort to the laws of the State for redress.
An individual cannot deprive a man of his right to
vote, to hold property, to buy and sell, to sue in the
Courts, or to be a witness or a juror; he may, by force
or fraud, interfere with the enjoyment of the right
in a particular case; he may commit an assault
against the person, or commit murder, or use ruffian
violence at the polls or slander the good name of a
fellow citizen; but, unless protected in these wrong-
ful acts by some shield of State law or State authori-
ty, he cannot destroy or injure the right; he will only
render himself amenable to satisfaction or punish-
ment; and amenable therefor to the laws of thes State
where the wrongful acts are committed.”

(b) The “inherent power” argument.
An analysis of Nixon v. Herndon, supra, is a com-
plete answer to this argument.

After this court had stricken down the state statute held
unconstitutional in Nixon v. Herndon, supra, the deiendants
were left with the same power that they have in this case.
The statute disposed of, if the defendants had “inherent
power” beyond statutory control to exclude plaintiff, this
Court would not have granted relief. The fact that this
Court did not recognize any such power shows that none
existed. Defendants in this case being identical in capacity
with defendants in Nixon v. Herndon, they have no greater
powers than were there recognized.

POINT VII
The jurisdictional power of Federal Courts to grant relief
in any case is not limited to the enforcement of Federal
rights or to acts done either by State officers or in the exe-
cution of state power.

This proposition has become almost axiomatic; and it is
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settled that, once the jurisdiction of the Federal Court at-
taches, it has jurisdictional power to grant whatever re-
lief, whether State or Federal, may be disclosed by the rec-
ord.

Siles v. L. and N. Railway

213 U. 8. 175, 191

L. and N. Ry. v. Garrett

231 U, S. 298, 304

The assumption by the lower courts in this case that they

could not grant relief against the deprivation of the right,
which the Circuit Court of Appeals said existed, simply be-
cause the deprivation was not by the State, is, therefore,
clearly unfounded. Indeed, inquiry into the capacity of the
defendants is immaterial, there being other grounds of
jurisdiction than that they are state officers. That the de-
fendants in this case are also identical in capacity with the
defendants in Nixon v. Herndon, supra, would also seem to
settle this matter.

POINT VIII

The disfranchisement of plaintiff and other qualified Ne-
groes disclosed by the record violates the 15th Amendment,
because citizens of one race were guaranteed by law the
right to vote in the statutory election involved in this case,
while plaintiff and other qualified Negroes were not.

That these are the facts is clear from the decisions of the
Texas appellate courts in Love v, Wilcox and White v. Lub-
bock, supra, and from the facts within the judicial knowl-
edge of this Court.

Construing the 15th Amendment, this Court has held:

“If citizens of one race having certain qualifica-
tions are permitted by law to vote, those of another
having the same qualifications must be.”

United States v. Reese
92 U. S. 214
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POINT IX

This Court should decide all of the questions involved in
this case, especially those pertaining to the “inherent pow-
er” and “private individuals” arguments, in order to pre-
vent a multiplicity of suits and to prevent undue hardship
upon plaintiff and all other qualified Negroes in Texas,

It took plaintiff about three years to get a decision from
this Court in Nixon v. Herndon, supra, and it has taken him
about an equal period to get this case before this court.
The expense involved in getting cases before this Court is
no easy thing for Negroes to raise, who, as a matter of com-
mon knowledge, are generally poor. The delay causes ir-
reparable damage, in that more than one election goes by
before a decision can be had.

The reluctance of the Texas State Courts and of the low-
er Federal Courts to go beyond the compelling literal lan-
guage of this court in granting relief to Negroes from the
deprivation of their franchise rights seems clear from a
careful study of the cases deciding the question, all of
which have uniformly denied relief. In addition to the cas-
es already referred to, the following may be cited:

Grigsby v. Harris

27 Fed (2nd) 942

Wiley v. Weber, et al

No. 432 in Equity, U. S. Dist. Ct. at San Antonio.

Love v. The City Democratic Committee

No. 438 in Equity, U. S. Dist.

Ct. at Houston.

“I am not disturbed as to what the Supreme
Court of the United States in the omnipotence of its
judicial power may hold on the question in some fu-
ture opinion, but I am not disposed to lead the way
to a change in its present views upon this question
by anticipating that they will be changed or modifi-
ed in some future opinion.”

Chief Justice Pleasants, Concurring in

White v. Lubbock, supra
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It is clear, we submit, that, if this court merely strikes
down the statute in this ease, as it did in Nixon v. Herndon,
supra, and does not say in specific words that relief is
granted because neither defendants nor the State Demo-
cratic Executive Committee, whether viewed as state offi-
cers or private individuals, have ‘inherent power” to
destroy the legal rights of plaintiff to vote in the statutory
election here involved, then plaintiff and all other qualified
Negro voters will be faced with these “private individuals”
and “inherent power” arguments anew, and will be forced
at great expense and delay, and with a multiplicity of suits,
to try these questions out all over again.

We trust that this Court may see fit to so decide these
questions as to prevent this undue hardship.

Conclusion

In State v. Meharg, 287 S. W. 670, a Texas Court of Civil
Appeals said:

“Indeed, it is a matter of common knowledge in
this State that a Democratic primary election held
in accordance with our statutes is virtually decisive
of the question as to who shall be elected at the gen-
eral election. In other words, barring certain ex-
ceptions, a primary election is equivalent to a gen-
eral election.”

Those to whom are entrusted legislative powers in the
State of Texas, therefore, feel that they owe no allegiance
or duty to the Negroes of the State, in that they have been
effectively excluded from participation in the primary elec-
tions “held in accordance wth our statutes.”

As typical of what the fruits are, we mention what atti-
tude these legislators have taken toward providing educa-
tional opportunities for the Negro citizens of Texas. See
Title 49, Chapters 1 to 9, inclusive, of the Texas Revised
Civil Statutes.
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Exclusively for the white youths of the State, the follow-
ing educational institutions are provided:

1.

© XN, SR

10.
11.

A State University, which must and does have “the
departments of a first-class university.”

An Agricultural and Mechanical College “for in-
struction in agriculture, the mechanical arts, and the
natural sciences connected therewith.”

John Tarleton Agricultural College, which “shall
rank as a Junior Agricultural College.”

North Texas Junior Agricultural College.

College of Industrial Arts.

Texas Technological College.

School of Mines and Metallurgy.

Sam Houston State Teachers’ College.

North Texas State Teachers’ College.

Southwest Texas State Teachers’ College.

Texas College of *rts and Industries.

For Negro youth, ther is provided the Prairie View State
Normal and Industrial College, and nothing more. In the
words of the statute (Art. 2642), it is limited to a “four-
year college course of classical and scientific studies.” This
is the typical attitude of legislators whose election may not
be affected by the votes of the Negroes of the State, who
constitute about one-sixth of the total population.

WHEREFORE, premises considered, we pray that this
Homnorable Court may here reverse the decisions of the Cir-
cuit Court of Appeals and the District Court.

Respectfully submitted,
J. ALSTON ATKINS
CARTER W. WESLEY
Attorneys for Movants.

J. M. NABRIT, Jr.
NABRIT, ATKINS AND WESLEY

Of Counsel
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