~ IN THE SUPREME COURT OF THE UNITED STATES

.NATIONAL nssoczamlom FOR THE
| ADVANCEMENT OF COLORED nLQPLES‘
| etc*, et al., '
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L“Waehlngton, D.‘C.;
e wedneﬁday, ?ehruary 28, ig?a;
| ‘ ‘”%a ancvéweatmtleﬁ matter was resum§§ fcr'arqument at
110'39 o' clﬂak, Relfly | i i
e BEFORE:

WARREN E. BURGER, Chlef Justice of the Unite& Scaﬁes'
WILLIAM O. DOUGLAS, Associate Ju wstice
WILLIAM J. BRENNAN, JR,, Associate Justlce
:  POTTER STEWART, Azsocliate Justice :
' . BYRON R. WHITE, Associate Justice |
‘ ~ HARRY A. BLACKMUN, Associate Justlce a
LEWIS F., POWELL, JR., Agsociate Justlce :
“‘WILLIAN H. REENQUIST, Assocmata Ju*txce o

“‘APPEARANCE
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MR, s,mm* Ji‘f""‘i“zvi‘.E BURGER- M. Ranaolph, yoﬁ may
 [£§9¢&§;  %Qu«havc‘ kout nmne mxnutes left.
| | %Ia &E?QUM N‘l‘ Oi“ A RE&Y‘@ONI} RENDO‘JPH, JR.X, ;iSQ |
| - oN BEHALF Oﬁ THE UNI‘:‘WD SPATES ‘Ro:mmed}
%;MRQ RuﬁbOLPH°  Mr. Chaef Justlve, and may it pleaae“
,ﬁe Court: e o
As T was dmacugjlng yesterdéy, the cnly‘lssue xn‘
'this ¢aﬁé isa pid the Dlsﬁrlct Court err in denyxng Lntern‘
‘y@ntmgn in Anrml 1972 in lmqht of th@ cmrcumstances exlstlﬁg
‘at that tlm@, in llght af the alleqatmoﬂq before 1t? |
& Unﬁer Rule 24(&) the agpllcatlon for 1ntervent&on
ust be tzmaly‘x It*saregulremeat of the rule.‘ We think
‘this is 9artia&laﬁiy‘impor£éﬂﬁ iﬁSacﬁicn,éla) cases‘Wh&rg
'tmma may, im factg be of. the essence. Céﬁgréss ihself“
‘Vreqognw ad &hxs by as&lgnlng these dases to thxee“judgé
&istr ict courts and allowxng For dlrect appaal tc thls Court;
| wa hera appellants fmled themr mctzon to lntervene
“on Ap”ll 7 The acﬁlon 1t5e1f had been ﬁiled by the Smata
‘oﬁ New Yark nn December Brd« More than four months haﬁ
‘ %passed $1n@e the a¢t10n had origxnally been flled, the
| Justlce Department had been 1nvest1gating New Ymrk'a complaint
‘durang thxs tlme, and had completed 1ts 1nvestigati0n. B -
' In the Distrlct Couxt, at this tlma:‘the only
’e;plaﬁation appellants gave to the Dlsﬁrxct Court for filing |

P




2tﬁe amtioh at thls lea 1s cont#mned cn page 47of the " :
lgppendim. : read fremltheir Mot;on to Interven@ | Paragrapﬁ 6.H“‘m‘
“Because caun el far petmtloners was iny zn&ormeﬂ |
r w1tb;n the 1ast 48 hcﬁxa that the Unxted STatea would not
”‘fadpquately represent the lntereﬁts of petmtzcners, and becauée :
. gubstantlal litigatlon ses has not yet occurr&&, the 1nstant
"apmlxc&tmon to lnﬁarvene xs ﬁlmely " |
Ag agalnst thls, Naw York cbgacted to the wnterw" |
ventlan, and thezr objpcﬁlons are conta;ned OH paqe 67 to ?G
of Lhe Appendlx.‘ |
| New York 901nted out feur basla th ags. 
No..l, %ha accion had bean pending ﬁor fouﬁ monhhs.iH
No, 2, appellantg, or'applxcants at ﬁhe time they
"‘ ware before the ulﬁtrict Ccurt, were clearly on. notlce in thxs‘
  0&59. The affidavit palated to a New York lmmes artlcle,““‘
' whexe polmtmcal 1e"ders ln these counties were dxscuss;ng
' whether to take actlon with reupact ta N@W York's complaxnt,
| the fact that in the artlcle 1tself, whlch is reprlnted in
“"th@ Raply Brmef ef the APpellaﬂtS hexe, 3130 menticned that ,“’
a Cltiﬁ&ng Vbﬁer Educatmon Cammlttee chazrman ha& mentxoned
 the actxon.m.lh S | ‘ R - ,
| ‘th‘mhe other polnt that New Ykmk made 13 that intar~5
5 vantioﬁ ét thms time would dmsrupt and posszbly Preclﬂd& Newv,.

"; 0emocrati¢HNat1ona1 ConVention would be chosen. where deleqates [




i S N | _‘ 30
»‘to the Staﬁe As emby and the State Senate and congreésxonal‘
 393£3 would be chosen,  The veaeon it would bave that effectM
‘ ;g because New York had agreeé that thls reappoztmonment 1s,
;cover&ﬁ by aect;on 5. Unless New York got out from the Act
  under 4(a), Sectvcn 5 would remaxn outstandlng and then they
would have to go through the length pracasq of havmng ‘
,clearance through the Attorney G&neral, whmch gould not bar‘
| compleﬁed by the tlme the eléctxmng were cheduled to be
heldp";’  ;n g 5;‘ ‘ o " X f %

ﬂ@ﬁe ﬁﬂurt$ p0int“aﬂé'fx6ﬁ ﬁhe be§at£mént‘0£ Justiﬁe?s
‘pOlﬂﬁ ox view, and we thlnk uhe mogt lmpartant that New Ycrk
’ma&e, 18 ﬁhat at no tlme dur;ng thlu per;od dld the appellants
| “offer any‘ev$qence to the Departmcnt of Justice regardlng why
| New York was not enhltled to summary juégment.“

Ncw, thxs 1% what wES be?oxe the d;strlct court
Thése axe the allegatscnﬂ that ware before the dlstr&ct comrt,
‘ and of course the dlstrlct cmuxt &anlea Jnterventlon at that B
time, | | | | “
| No&, we thipk thai the court antad w1th1n 1ts :
dlscxetlcn. The only other ﬁase deallng thh lnterventlon  ;

v“‘ln the §a¢tion 4(&) case, which is very close‘to thls casEo'

ls the Apache County case, wh;ch we va cltea and dlscussed ,

i beglnninq on page 22 of our braef»

; Judge Lev@nthal,‘ peaking for tha court in that case,‘

“'In discussmng intervention, samd that ln these kinds of cases Sl




‘7 the appllﬂants muqt at 1east flrst and I quote, "bflng &O‘tﬁe R
x attentlon of the Departmen* ot Justlce any lﬂptanC@S gf
‘ discr1minat10n 1n the userf 11teracy tests.‘
Appellants have not done 30 here and, Lﬁ fact,‘just
‘ ab0ut a year and a halt before they uought to 1ntervene,
“ghey had gene on reeerd 1nd1cat1ng %hat lﬁ fact.they had‘no
>"Such evldence¢ 1 faad ﬁrom the 1969 hearznqs on the Extenslon
; of the Voting Rxghts Act, and Clarencp Mltchell’s testimony
‘befor the chse Judlclary Cemmltteev | |

| “Chaxrman Dmanual Cellex«\ﬁéve~?"

| gmsr;s-}:mm 1e tms something the dis‘%iéfi.c;'t céus:t
'aansiaereé,’ﬁrnmﬁ? o | 3 | |

' | ‘txm,‘ mnswa. ‘I*;o, a.t*s,ﬁom
QUBSTIOM« Well that 8 all rlght.“

“  MR. RANDQLF&. I m ﬁxylng to. 1ndicata why “--a
poss&bla axplanatlan why‘no evldence was presented to the o  ‘
‘1Justzce nepartment. Thls 13 on xecard, I'm readxng from pagas\
‘251 to 252 of the hearlngs, whlch are cmted throughout
“appellants‘ brlef. | | | " |
| ‘"Chajxman;Cellerz' aava yéu; as one of the princxpal-“
oﬁflclals of tha Natlonal Associatlon for the Advancement of
" fCQlored Paople, had any appraciable complalnts from parts of
“?tha countxy othex than those Southern States whlch indicate
"‘that thera are abuses of the type you have mentioned here?

“Mr‘ Mitcheliz The answer to that question, Mr,  J \u“”




 fch;lﬂman, is no." - E
| ’ Iﬁ goes on to 8&v":“1 would further state Lﬁét I
ﬁcheckea wmth the genezal counsel oi the NaACP Lega1 Defense
f\and rducatlon Pund, Mr.‘Greenberg,‘an& asknd for hls germzssxon
to quote hlm to thls subcammlttee. He sald we\have not had
 any uases in the 1ong hlatory of our cxganlzaflen anGlVaﬁq
aenmal of the rlght to vote for lltefacy reasons outsm&e fhv
H50uthern Staﬁea of thls countxy. We: hava vary lJt%le 11tlgatm§n‘
on. the queﬁtlon of vmtlng in States cher ihan thowe covexea‘
‘bsr}thei '65 A@t«“ - | |

fQﬂESTTON? Haw‘fa} cut81de the recmv& axp‘you doiﬁq‘i
in §1ewing the &latrlct caurt's dec;wzon? | M

MR. RﬁNDOLPH~‘ I thlnk that you should scay é?actly:
”‘wmthln the recard, Mr, Juqtlce. | I ;lteuthls because there
haa been an anul lut Gf'testmmony’cited”cn thé»other'sidev
 abcnﬁ what other people Sald durlnq the 1969 hearinqsq t'm
‘trylng to set kind of the atmosphere that was present at the
Aﬁlma when &ew York lnstmbuted the sumt what people concerned‘
w;th these questmons thought about it.m‘ | | |

WQ have had allegations 1n the case that, well, we ‘

“.wera 1nterestea 1n thls case all along and na one came to us

to ask us our v1ew o£ the case, In fact, that 5 not entirely” e

accurata.»

But the poznt 15 that for foux months nothlng was Lo

"fdone while the Sustlce Depaxtment was lnvastlgatlng the case.‘ g, J




‘ G , ; 33‘ o
'We thxnk that ltrs a partlcuzaxly approprlate requiremant for

,‘Lntervevtmon in these klnas of cases, and the Cgura’ in

| Apache Counﬁx, 80 he1d., That the angmcants aught flTSL té‘
 fcame tO the Justlce Department, wno ms lnvestxqatlnq tbe casa,‘ ‘
”‘;and present 1t w1th the QV1dence that they haVe Qf dlvcxwmvm« 7
atory use of lxteracy tests.

“In ﬁacn, I ﬁhlnk;lf‘yon fémembet ﬁhé a2gument of‘my
”aollaague here y&sterday %hat ig exactly what thay were qamnq
f‘tc do Wlth x@spect to the 8ect10n 5 &ctlon.

‘ | QUESTEON: D;d it nece&saxlly, all yca are arquxng -— ;
what yau have to canclude is zhat 1t wasn't tlme]y.“
| ‘HRf‘RANDOLPH~ That's rtht. That's rlqhtg
vQﬁESTﬁONtJ Now, yau say lt wasn' 't tlmely because the -
-electmﬁn was 1mm1nent, | | | | 2 |
CMr. ) RANDOLPHa mgf:at,‘ I th;.nk that == "
QUESTIQN: Well, it waan't necessary to enjozn the
élect#cn or 1nterrupt 1t 1n anvaay to permmt mnterventlan?
“\ MRQ‘BANDOLER: I don't belleva that's so, M, |
i ’thsmom‘ W’hy? : g |
 Mﬁ; RANDOLPHz‘ I‘ll try ta explaln why,
1lQUE5TIONv Why, X woula suppose ‘that courta have
faﬂthority to 1at Soma autlon proceed undar some etatute that .
 'miqht be unconstitutional. i | !

RANDOLPH: Well first of all, the flrst‘point




| Rights Actf

'd 11ke ﬁo make is that thdt was not gggééﬁedﬂ£¢:the‘ __;

“ d1strlct court, in fact

QUESTION~ Wellg d@es that mahe a ﬂlfferthP?

TMR; RRNDOLPH- ngl, I m try ng ko vet the &taae aw 

+o what‘waa before the dxgtrqct cou?t‘*

Second of all, the w“y the VOLlng’nght% Act is

 'fxam9d, chanqes in votlng Lannot be 1mplemented untll they ve

| ‘bean cleared by Lha Atforney General. New,‘the‘changes~~«

QUFSTIGN~‘ Yes, but that ﬁ9013lon s*ill had to be‘

o maée,‘aﬁ to wheﬁher ﬁhx Stace was properly subjeht to it.

MR, RANDOLPHa Weli, tha oﬂly way that requ;rement

‘caulé be ﬁazgotten 13 lf tho State gat a Sectlon 4(&)

"judgment, xemovxng it ﬁrem cavexage.

‘The appeilanta wante& to 1ntervene to prEVent NQW‘"

o York from gatt;ng the Seatlon 4(&) 3udgment,,‘~Without that7
‘Savtlon 4(&) 3udgment, if New Ycrh sought to 1mpuemant and

“0onﬁuct 1ts electien and, I mwght add, at the tlma that all‘

thls Was gomng Gn, naminating petxtians were beqlnning to

f:cxrculate, candldates were beglnnlng to organz?e campaigns :
‘and‘so on, Xf Lhey haﬁ soughﬁ to 1mplement these changes,

’,that would have baen a violatxon of Sectxon 5 of tha‘Votlng

Regardless of whethex appellant's actlon in New

,Yerk whmch they had lmplementaﬂ, had gone forward or not,

, it would stxll be a vxolation of the Section, because they




“cannot *mplement thoge ﬁhangeg Uh?ll or unlesé they havé éﬁ 
‘ outsuandxng ~— '¢, = |

. OUEQTION' : WGll we! ve Permltted eleétmoné o
?xoaeed under statutes that, on thelr face, éemﬁtc‘be x_
guncanstxtutmmnal ) | s
‘ MR; RANDOLPH’ vwgll?inﬁilen; K‘remémbéw‘a;

QUPSTIGN, It wag a fortxarx that ma&e lt mexha@s o

‘x don t know, what do ywu suppose would have happemeﬁ? I“
‘suppose the gavernm nt wgulﬁ have con**nued tQ let the
electxﬁn prccee& under the b | | |
MR; R&HDOLPE~ we11 on ﬁhe bass s’ofhinﬂsighﬁé L
auppﬂse it wculd& I mean, we cert alaly wﬁuldn’t wm
QUESTiON;‘ Thatcwas‘youx 05335‘\1 meaﬁ, yoﬁ wgre
cnnsenﬁlng to taxa it out. | | | “
| MR; RAI\IDOLPH; Yes.
QUESTZON What waulﬁ the other smde bave done, Lf
,"ﬁhey had - | ‘ | ¥
| MR, RANDOL?H" 1 thlnk that if ane reads the moﬁ;on}“
‘wvto intarvane, whmah is contained on pages 44 to 47: appallant8
“~mot1an to intervene, theza 8 not a woxd 1n there abaut w2
’ wh1cH is supposed to, under Rula zétc) it’s supposed to
‘”contain tha graunds foé 1nterventson. There s not a word in
z there about wﬁather Naw Ycrk haﬁ used itb 11teracy test
;‘dmacrxmlnatorlly, which was the Lssue in th;s case. 'I‘b:;,s‘,“=

“ ‘entir& muti@n ta intervena xs frdmaa on ﬁhe basxs that we want‘




‘toystbp New York from havxng these eiectlons,

QUBSTION-‘ Well, you thlnk, uh&ﬂ, that WaS reaily
 Lhe motlvaticn ﬁer the mot10n°‘ e |
‘MR; RANDOLPH« I dcn t g see how anyonecoﬁld Léach"

-;any otber cancluaion if you reaé‘txe notion to 1uturvene.,,

QUESTIOR‘ ‘is 1t your p051tlon Lbat becaU&c of th; o

' stﬁﬁéture‘of th@vVotlng nghts 2ct, N%w Yoxk g pflmarles ccafﬁ

“ haveVgéne éhead‘snly if there was a final judament Fxom the

district aourt hexe exemptlnq them from the coverage? ’

‘QR; RANQOLPHa O, Lp the alternatlvey Lﬁ théyfhadl‘«
 gotten dlearanCQ from the Attornevaeﬁeralg Eﬁtthe;prgcéss
yaf‘getﬁingclearancepa@pellantshavesuggested that:>‘Weii, ™
we ccéuld‘ ha%ze - they could *ﬁa&é gatt‘en' e@editea, | Thé |

"regulatmon thaﬁ thev cmte ln‘ChElr reply bxie? 8ays
 esséntlal1y the Justlce Department would do the bb%t it éan,
but the poznt ig. 1f 1t ﬁakes 50 or 40 or 60 days to lnvestzgate
redistrxetxng in New YcrL city, then nothlng Gan happen

\dur;ng that parlad of tlme, T mean the State of New York

can'! t pass on quallfled candldates, and thls has an effect

:‘mor@ 1xka a dommno effecﬁ throughout the Stateb If you pull‘  ~~l

out three of the cangresslonal dlstrlcts, for example,

- flnvolving ~~ OF the congxessional &lstrlcts in Kangs County,

 Naw Yovk COunty, anﬁ Bronx County, that has a anowballinq

‘;effect throughout the State, because they are not 6one on

= V;counﬁy 11neg, You pull them ouﬁ and then you ll affect

e




‘:Rlchmond, you’ll azfect Westchestdr, and so on.‘

oblmgatmd ﬁm consent %o @ntry of judqment hexe nnless you had wafwg

'some reaSon to b911eve thxs test has been uﬂeﬁ dzscrlmlnacOallyﬁlr“‘

MR. 'RANDOLPH 3 Right,

:QUESTION!J Now, 1sn’t that very llﬁe the Eurden&ou
nave or the authorxty you have or the dlgactlans yau hava under
bectman 5, When sometnlnq 15 pvusenteﬁuto yguvv‘ |

| R RANDOLPH*  Very clmse, The 1s¢ue is dl&ferent.

QUESTION Well, what ig tﬁe lssue? ch is. &he
issue dlffeﬁ@ntﬁ o |
| MR. RANDOL?A* In Seatlon 5 heqﬁestibniswhetﬁer 
 £he change in vatmng ﬁhat has jLst been melemented 15 .
éxscrlminatory on Vaclal grﬂunds.’ |

QUESTION That's mqht» that's mght, bu R

| MR, RANDOLP§~‘ In Sectlon 4(a) the qu&stzon 15 et § ‘

QUESTKON& I’ll put ik to yau th;s way° rf yau E o
| consent to entxy of’3u&gment in a suxt auch as. we “have here, =

woaldn't you have passed Lhe New ¥ark law if it had been |
 ‘8ubmitted ﬁa you? Gt ‘}‘ ‘, |
| RANDGLPH: I«&ah’ﬁthinkt§atfqlléws,at«all,
. Mra Justice,. ﬁ | e o o
; QuﬁSTXONs Né, 1t doesn tat" ‘ o
” MR§ RANDOLPH: No,‘ Bacause the 1ssue ln this casa _: ,

f;iés Whera the lmteracy tasts in the past ten years usad to




,,dlgérlmlnaceon tﬁevbasxstéf xgéé?
S The éuestimn in tha Sectlon é cagés 15‘;; 75f j 
QUESTION~f Is ?he new statute.‘
‘ ‘ MR; RANBOLPH, oo 13 the pew statuté~q§l§g'tm
‘d#scrmmxn&te on;the baszé of race? | ‘
Ncw, 1 would hOpe that a gtata tbat woulﬁ‘geu oﬁt“
from under Sectman 5 nw“ | |
s | QUBSTION, At Eeaat Lt* vory ﬁnllkelj ébat you weuld
"conseﬁt 1n the one case and hald nh@ law to he -
| &3; RANDOLPH-‘ It WQuld be unl:kely'onwy fcx the
‘redson that i€ the Sﬁute is nat ﬁtscrlmlnatea‘ln the use of
‘lta 11+eracy cade can ons cnnclude‘that lt wouldn‘ discximinate '
on . the baalﬁ of &lstrlcps that lt ﬁraws,‘ Iv&on‘tknOW
v“whethex that's a valx& conclusxanev |
‘ 3 QUES?iQV' i see;  I see. |
‘1MR; RANBOLPH; For thase reasonbg we thlnk that the;
‘ dlatrlct aourﬁ acted thhln its dlscxetlong As we samd
Vbefctef wa dmd nat object to the motlon to lnterveneat After
‘the mctlon to intervene was danlea, we looked at the case and3‘
we believe that thay acted thhln thelr alscxetxon in &enylng»,
vrjlt at that txmey, | | | | | V, , | |
| | QUEQTION: Whaﬁ &s your fundamantal reason for .
Saying that,lt's not an inﬁerventlcn as of rlghte as cempared“7
 ‘With permxsaabzlity? ety ol o 2

o mz mmwaz well, in the fm’t Pla"e* ?‘he i




A‘ndivxdual appellants in thls case ;re fawé‘pégpLQEOnlv frwm ”‘
‘gingé County, New gork. Nena oﬁ tham clalm tm be vzctmms a;:”
 voting‘d1scxmmlnat10ﬁ. All ef thpm# in Lact, &av LhQY'&Lg‘!
f  ‘du1y quallfle& vnters, ”
| | 'l‘he qummamen zapréaan‘ ﬁ dis- th;a ;,mgp, ‘;’h:mh
 15 the ig branches af ﬁne«N&LCP in New Xorh Cmty. What fhev re
1puxporﬁlnq tu x&prasent, an Jnsnaca, is sxmgly the rxght af

: ninority groups not tc be: diaerxmxnated on the basls of race,
“'But thaﬁ‘s preclseiy whak ﬁhe Attorney Gﬂﬁérml is charqed |
;with represe&tlng und&v tne Act‘

Wa don t thlnk their 1nt$rest is any different from
;tne Attarna; G@neral‘a, that 15 ta raprssenp the publlc |

znterest.f‘ | | | ‘

Ncw, I know of oﬁ&y ﬂn@‘ﬂﬂa@g ieally, where an’
}mn%ervenmr has been allowa& to come in to reoresent the pubilc,t
k(mnterest,'anﬂ ﬁhat is the El Paso case.g 1 éhat case 15 nct
reatrlcteﬂ, lf mt's not xesﬂricted tc situatmons whera the _
“gnvernment has v1o]aﬁad a grxor mandata af the caurt; then
“we would agxee that in certaxn clreumatancas we think that
Pﬂcple can aome iﬁ,tc xntervene as af righu xn Votzng Riqhts
uﬁﬂt_GQSQS. I mean we would have no o&har ehoica but to say
| Bﬁt ve ﬁhink that as a pxerequisite they ought to |

‘at leaat submzt evm&ence to the Dapartmant of Jusﬁxoe, which

w}ﬂis investlgating the maﬁtez, and aays Look, thls is why we o




w0

 ftthk Nem Yurk is not entz+1e& téyé 4(%) Juﬁqmant
| We don“ tnlnk tnat a pcrson hould be allowaé ﬁg‘
1 ~3ust 51mply Qlt bacx, have Ehe;ev1denge, wait for Lhe
‘ ’q0vexnme1t to complete 1t5 1nva8tlgat10n, walt, push 1t ali
Tthe wﬂy te the moment beﬁoxe prmmary elentlona were qning tn
‘bc held; and then su&denly say, H@y, we h&we thlS ev1denﬁe,‘
and we don’ﬁ thlnk Hew Vgxk xs entltled Lo uhe‘ umnary 3udgmeut
xt seeks, we thlnk they ought Lm have an Ob?lQﬂtlgﬁ to come
 1n earl&er and pxegenc us thh 1t, |
That’~ what apg&llunt@ wele govﬁg to do undex *haxr
;}Sartmmn 5 subm i éi e M?, Greanb@rq mentloneﬁ t%at yescurdayn'
‘, 1Tne fmrst step 1& they wWere gal g to present the‘qovernment
'iW1th 1ts 5ubm¢ss¢an abﬁut why | | | ok
| f%han& yom.
":m, CHIEF JUS"F‘I() B‘mm Very well.
 %§» &ttotney Generalg‘ | |
L}RAL RRGUFEET OF GEORGE IL ZUCKERMAN, ESQ ’
on Bmzmr GF THE ADPELLEE
“MR ZUCKERMAN ‘Mr. Chlef Justmce; and may 1L please‘f
’jsthe ¢ourﬁ' ’ | | |
| | z‘d 1ike to begxn on th13 timelaness quashlon, aﬁd3ﬂﬂ
‘ trY ta @xplaln the sexious harm that tha State of New York

3;W0“1é have faced 1f tha delayed inﬁerventian oﬁ tha appllcants

juh&d baen allowed in thms casesj‘

= To understand thxs, you bave é@"begiﬁiWithjthqqfact:‘




thatf thxough no fault of 1ts an, the Sﬁate of New York wag

y ot gupplied w&tn a- camplete set of Cengus staﬁlstlcs by the‘

;j‘United States Bureau of the Census untll Octoner lSth, 1971,

“ana it Wu3 only after that datﬂ that the STate could begln uhO
 task of dranng 150 new assembly detrlCLQ, 6@ new State
:sanate d;sﬁrzcts, and then su&seqLaauly 39 new congresblanai
- d;stxmcts.‘ﬂ T
 Now, “:ze:‘ was "r‘eédqniéeé ‘tha%, the t.x.mﬂ “ﬁ%olveé in
‘dréwxng theae dxstr&cts, bas&d on Lhu princlple of sﬁe»mén;cneé
‘_vcte, wh;ah wculd cut acro&s céunty Tmnes, could nwt be ‘
ccmplﬁte& before ths early part 0f 1972, at the earllesﬁ :
Amd the Staﬁe feared that a lengthy process lnvolved in |

‘gattmaq this ule&r@& thvouqh the Justxce Department nght

‘ “éel&y ﬁhe applxsabxllty mf the e new axstxmcts ln~the-1972k

electmons. End thus thms Section 4(@) suit was commenced, 
' ,ﬁg it furned cut; ourlfears were‘realazed, Sane,
~ the ﬁasambly anﬁ ”enate dxstrlcting staﬁute was enacted on
‘Janﬁary léth of la?zﬁ It was submmtted pursuant to Sectlcn 5
| on January 24ﬁha W@ é;d not hear anyuhlng fuzther from the
’Justic@ D&partment untll more than seven weeks later, when,v

 5gn Marah 14th, wa recexved a letter saylng that they wanted

“‘fur ner ;nﬁ@xmatlan; naxt&sulaxlvV demonraph iﬁﬁormat;on,

" _468 to the pnpulatmon and reglstratianhby xace and by Pnerto

w”{?xman anceatry in aach of the aistriets 1n the three affecteé

‘1‘count1es.M‘ x jj”f”lf]* o  ‘)/_fa?, ‘,° ‘,]f""‘ f?w‘ﬁ7  f‘




1 may add that infarmatlon as to regxstratxon is

not supplled by the Census Bureau, ths requlrea extra

| 1nformatlon thch would have ta?ep weeks to camp ete.‘ And

therefore, when we come to tha dafe of Apxll Tth, when

.;appellants are f&rst beeklng to lnterV@ne, &nv delaj at that |

' po&nt would have caused ehaos in thL eleeﬁoral processe

N

in the State of New Yorﬁﬂ

Gn;Apzil the 4th, the flrst day fox clrculating

‘petxnlons £or the sprlng prlmary had already'cemmenced.
Wlthout a Savtxon 41&) 3Ldgment, all these new ?Lnes would

have been subgect4to an‘xnjunctaona As a,ma+ter oFf faatg‘

he a@pellants,’at the game tzme that they flle& Lhelr suit

‘5&n WAshmngton, had flled a sult ln the Southern Dlstr1¢t of :

“New York o halt the electlons unﬁ*l the new Asaambly,
Semate, and,cmngxassmonal d&strmct lznes¢ 

Now, wﬁat wmuld have happ@na61 wa would haVe had to

g0 baak tm ihe ola d&stricts, whlch wexe basad on populatxsnx
flgures on’ the 1960 Census that‘were 12 years out of datea

”“ Now, agaxnst the serlous harm that the State of

‘New York wmuld have suffered by this &elayad interventlon,

‘\fwhat ‘do appellants‘ papers show? no ﬁhey show thousands af _,_"

H ’ca3ea mn whlch indmviduals have bean dlscrlminated against,

*--~%n the appllcatlon of a llteracy test°

k“'ngf They don t aven show a single xnstance in

which any New Yorkar has been dis&rxmmnated in ‘a conduct of§  °‘




‘litegacy tests.,A 

"’ ﬂpparently the thlng that anpellaﬁts’are mo§t w0rr1ed
‘»abéut 15 thelr clalm that the new congxessmcna7 11nes m;ght
'thava baen basaé on *aozal gerrymanderlngq Tbey czte no
“speczfic evwdence fox ﬁhls, but even lf bhls was the cage,‘
 1‘there is no xaagan why they coulap‘t have bxaught ‘“vil\
"rlghtﬁ action un&er sectznn 1983 lﬁ the dlStVth eourts 1n‘
!New'York, and trled tc prﬁva themr case, as wau?d have haun

done == a8 we knaw from the Gﬁmxlllaa case and Wright v v.\‘ |

:‘Rockefel&er, and ha& &een done *ﬂ mmny othar 1nsu4nae¢;

| | Inst&ad, what they really hav& ?flé& ho &o xs taim
‘th easy way uuﬁ bj a *ectzon 5 acﬁlon, wnmre you don t,haVe'
“tﬁ prave dxaarxmxnatzan‘ all you have to pzovg is that the
‘State did nat comply wmth ‘the. clearance proceduxes cf Sectlon
| 5 of the Vetlag Righﬁs Act. | | |

May I ramlnﬁ the Court that in the case oﬁ SOuth

eamuna‘ Vv, ‘K&t?‘zeznba.ch, at tnat ‘time the State of South Camliha |

i was &ttacklng the canstmtutlonalxty of ﬁhe.Votxng nghts Act
: of 1965, ln particular Section 4 and 5, and they made the/ |
“argument that these seetlons were unconstatutmonal bacausa‘ 
 fnr a State to prove a lack Qf dlscxlmlnaﬁaon would 1nvolve ”
an almost xmpossxbla burden, smnce 1t is very difflcult to 5.
ﬂ‘Prcve the negatava 0f a pxopoaitlon xathar than the pOSlLlV&;

“f Thxs Court answered that cmntention by raIY1ng

}pximarily On the testlmony of than Atﬁorn@y General Katzenhach, i




’ and samd“ All a State need dP is submlt affxdavxts from thexr'j
‘Votlng officmala attawtxng t0 the fact that there has been “ |
 n0 dlgcrimlnatmon 1n a conduct of lxteracy t@Sta; and then :

,answar any evadence that the Ju tlce Department mlaht uncdvex }
V dur1ng the course of thalr 1nvestxgatlon.“ | }
And that was the ltuatxon here. Thxs is whab ﬁhp

“State of New York,dld They submlt%ed,co the dlstticﬁ mouxr

every lltexacy beRE that was given withlp tha pagt ten year&.~

: ‘Ané they submltteﬁ affldav1ts fxmm electlon o?flcxals to show‘

 ‘that not anly dmd Naw York Clty jUaﬁ sxt baCk anﬂ walt untll
people cama to it to reglster, on the contrary, sxnce 1964,ﬁ
the Board af El@ctxcns of the Clﬁy Gf Nem ¥ark has sent

- mobile regmskratson unlts 1nto the heart Df tha 1nner ciﬁy

 ‘areas, into che araas where there is ‘2 high denslty of black
}populaﬁlon, and &hrough the use of sound trucks, haVe

| enaauraged people to come and reglster and VGte. o

1 dare say 1 know of no othe: city in the country

| whzoh hév done as muoh Lo try to encourage minormty cxtlzens

‘ to vote. And therGfoxe we feel that thzs particular actlon

 ,13 parﬁxculaxly unfalr, ﬁhat is the ccnsequ&nces of Sectlon

k]

= 4 are based on a purely statistical presumptlon, which we

rbelleve wa hava xebutteds

Now, in appallants' briefs before thls CQUrt,‘

although there was no avidence pxesanted by them to tha

o jﬂistrlct,qauxt, thay have txied to draw an analogy ﬁo the




-‘ ‘G&Stc’n CQW@Z case, trylﬁg tC’ axque ‘Lhat if y0u can prov o

aducatzonal lnequallty lv New Ymrh, you uan somehow try to

’ !ra1Be an argument Gf dlscrlm*natlan in the conﬂuct Df a

‘llteracy test.v |

| But ﬁhe Gaston case can be easmlg dlstlnguléhed from  ‘

o the s&tuaﬁion in New York rlrst of all in Gastong no mattex
 wha% the educatiunal bac&ground of a person was, he had to;

'pass the lltaracy test, even if he had,a Ph. B. degree, In

tﬁe State of Hew York, prior to 1965, if jau completed elght

J(grades of schcol and sxnce 1965 lf You connleted only sxx
‘gxadas of school you did not hava to take a/llteraey test.

50 even if theg cmuld show o whzch e doun't belmeve -

they aould - that thare was 3n@qhal;ty in varmoms schools

‘ '1n the Glty of New York thla 19 1rve3evant, sance anyone whc

l

 ‘has cmmpiatad:szx graﬁas af‘sahcal‘wculd npt have to~take,é
‘jlltera¢y test, | | S
| ; It has alsc been shcwn that &hroughcut the tenmyear  {
;pariod 1ead1ng up tc th xustttutlon of'thxs actlon less‘ : |
than flve percent nf thase who took the literacy test faxled L

gk

Rppellants hava also ﬁried to raise an argumant

| that Cmngrass, in enactlng the 1970 Amandment3 to the Vcting |

J‘Righta Aﬂt, sought to include New Yark State because of some f

. ﬁ}ngngress 1n the hearlngs on the 1970 Extensions poxnts to thls




thmg | i ‘ L
l The purpaﬁe ef Lha 1970 Amenament and uélng 1968 ag
V g btandard, Was Slmply becauSE 1t would be lliogxcal tc ’
= ‘extend the Act's protectmn far an addltlonal f:x.ve yem:m
WIthOUt upaating the date of tha election whxch woul& arvef‘
Jas a standaxd 1n measurlng vote: partxczpatlon.: Hen because
"af any evx&ence that %here had bsnn any &lecriminatlon in Ra
: York Stata«“

| And 1ndeed, és th* ”olicmtar Q@naiai %uu p@lm ”é
‘ﬁut, clarenca Mitchell, in bzs tes timony bﬁLOW% tﬂe Houee
fJuﬁlcldry Ccmmmt?aa, a&WJtte& tﬁaa he h&& no ﬁVLadaﬁ& of any .
‘dlscramlna*len in New Ymrﬁ Staaa. |

ﬂow, one other azgumnmt I‘d JlP to just pﬁint'té’

on the,questmanﬁaf;tha xemand: Ie has&baen blithélj éééumed
‘,Lhat there would b@ no dlxe consequences if thls thing was
_remanded to the dlstrlCt court to take further tesﬁlmony‘
| May I palnﬁ out that if tha 3udgment below was
“'uVaeaked, we uould now nave a cSQud of doubt ag to the\‘
‘“vallélty Of all %he exzstanq Assembly, Sanaﬁe, and congresm, ‘
91ana1 alstrxc+s. Mcre than khat, in thls past year, we w
\had a new coundmlmanmc statute aﬁopfmd for the Clty cf New
”Ybrk. 33 new councmlmanzc dlatrmcts,‘ whxch have nevar been 5 
:alearad, of comrse, by tha Gustlee Depaxtment, an& thefeforév"
L‘fail these naw caunailmanlc dLstriats fax thls year 5 ale°t1°n |

e,

:gQWGuld ba subject to an 1n3unction.flyvf




a4y

In addvtlﬁn, ali the e?ectlon laws that have been’ 

 pasged, 1nclud1ng the runmff provms:on¢- for ‘the mayoralty

‘ e1ection of Nﬁw York Clty thza ycar, wsuld be subject ta a“

‘ *seatxon 5 injuncﬁlﬁn; dnd therefﬁrg we vmcw the consaquenca‘
‘of a r@mand as causing cansmderkble mhaas %n tbe a1ecﬁarai
‘pxccesses in the Sﬁa»e oFf New York.

?hﬂnk you.
‘fMR, CHIEF JUSTICE BURGERs Mr.Gxnanberg¢
| REBUTTAL Z—E.RGUMBNT 01" JACK GREhNEERG, ESQ”
| on Buﬂf—ﬂ'.xi‘ or THE aPPELmNTs |
MRn GREENBERG : Mr;‘Chief Justice, and may it please
the Courts B o e o e |
: ) Iﬁ;ﬁéply;xdﬁouia 1ike_t¢”ﬁoﬁéh o sevéfal poiﬁﬁsg

‘Thé ﬁlrst lS tqmﬁl&nﬁss, and apparsn y thg txme, ‘+the f

dppropxiatenﬁas ef the tlme 1@ belng maasu“edAby two ways
in the assumptaans that counsel foL respoudents are maklng.

as‘to what was the reason fbr the ﬁistﬂlct court 3udgment,'
‘whlch xt naver axtxcnlated.‘ ; | | " | o
Elrsﬁ, ag ta the tzme in whxch we filed afﬁer the

{ qOﬁarnment'a position became manifest, ve f:led thhin two
 days aftar learning it and four days after fxling it, I can’t
‘imaglne anyone aoing anythmng speedaar,’f i‘ e

Secmndlg, as to the time befmra th@ primary electiOReV;

'counﬁel for the govarnment has referrea ta aur aation being L

" on the eve af the prxmary,_ In fact: lt was 74 days in advance |




o4

Hof the prlmafy An& 1 submlt that anyycmurt can tall éounsel’:
 that lf you want to lntexvena in thl ca@e, and xf you want =
 ‘to havp your hearlngg get youx case in w;th*n so many davs
g0 that we can go on wmch the problem or, We wmll mdke othe;
‘.xarrangamentg; 1f neaessary, and counsel would have b@en read§‘ ‘
f~and wxll;ngntq do it. ;And of paursekwa &o that sartuof thing_‘
all the time. | Lt T
 ‘QUEs?IGN?‘ When‘ﬁo you havé to fllo?
“ﬁR, GREENBBRG~ When do you have Lo Fxle what?
QUES’DIONw Infaraer to run in tne 9z1mazy, you‘
ought to kncw what d;strmcas you're gcxng +o run 1n.;
MR. GREEVBERG@ ihat s Cerect, Mr., Justxce, e
QUESTION: Wallf when was ﬁhe flllng ddLe?
MR, GRLEEBERG: The f@llng date, I be’leve, o
\gcons;deragly earller, It was Apr&l ath,
Ana we I&Sed our appllcation for znterventlcn,yiw
3tthznk, on Eprll 4th er Bth¢ But the twn coul& have gone on}
 ‘51muLtane0usly. If ;t was 1llega1, the court than aould,have’

‘taken some appraprzate maasures to deal with that, eithar, as

‘_you suggssted in yaux questlon, let thlnga stana for the time“ 

]bﬂlng cr Qrder soma alternatzve procedures to be decmde&.
‘,The case could have bean decaded xn a matter of days or
 weeks, _‘~'f‘l BT " |

QUBSTION? Axe yau that sura, Mr, Greenbarg, that

' Shert cf a final 3udgment by tha Dlstrmct af Columbla COurt,;‘




;that New Yor}c d:.dn‘i: have {'30 ﬁﬂmply, thah :Lt could‘ fxéve ‘gran"céd .
- ‘saome sm’:i‘. af in’ter:s,m pemz.ssion ﬁo* it not to camp]y?
’ | | | MRr GREENBERGQ New Vork ‘wasg 1nc:1eed prc:ce»eda.ng aﬁ
‘tha't ume, and :c;t dld bm: ye*&. have a ‘Final 3ndgmmmt.,‘ New
Yc:rk had been proceeding since ‘c:.t le.aat a mz:mth Qarller’ w:ath
fz,l:mg petltlons and ge'btmg 'E:hem out anc} 80 fayth So Nc;w |
York was that ‘sure, ‘and obkua:ﬁy they j were gmng on ahvmd i%:h ;
it. |
‘ zf thei:r: px‘ocedures had beeﬁ lelﬁﬂtﬁd anc’i I su}aruc‘ |
‘ytha; the propmsaci &nuwer and our mo*twn to alter :;uclqrrezzt amﬁ
the materlals submtcea mdlca‘i:e that we woul& ha,vsa won ‘cha:i:
“““‘acasa 1f wa had been ;:verm:.tted to :.ntervena.
| QUES‘BIGM What was New York:'a ap‘pmaah that they
l;ﬁwdn“t naed to submt? | M‘ | | | ‘
‘ MR, GREENB'BRG: ~ New York‘v appraach was thé.t they
h&d not nsed the oo they had urged that they haﬂ noiz used
‘i:ha ln.t@::acy 'tést ft}r ten years aarlz.er, m.th the purpoge or
| 1:'2*ha affec? of. xaclaldlscm.mlnafzian. ‘ |
B QUESmONv:‘ : SQ caverage *w.as\n't, ey
MR. GR?EI‘NB ,RGQ nght. , | |
| QUESTXON: Coverage wasn't automaﬁlcally admz.tted,
bm_ b}?’ its terfﬁ@“ihe Act d:x.d c::ovar ;s.t? | L |
| o MR GREED%BERG: Oh, y&sg Yes.. | Bu't i:hey aa:.d they
haﬁ nat ussed the Ar:f: with the purpose oz‘ tha effect of rac:i.al

".ﬁdlacslmlnatian,‘ wneir only allegatmonso their Only eVlden¢e



‘,tto follow the Gaston County caqe, was: all on the papezs, and '

‘7 wa5 concernxng effecn, and evldence on effect, lf we're. g01ng

in census repoits and varloug pubilsheé reﬂorts whlch Wm
“have aﬁtached wzth our mctlon to al%er 3udgmeﬁh
| 80 the t&meilnexs thxng, there wcra 74 ﬁayg din Lne?e, 5
and many a court has tcld many a lztmqant ta«get someégmng‘y
‘m@tt3@d in a gxeat deal shortex tlme than 74 days And T
submxt 1f the ca&xt haé.salé that here, aﬁd the partleg
ba&n‘t compllad, they ﬁeuld have, at that 901nt denxed
1ntevventlom and,not a‘lowe&\thu 1nkervenorﬁ tc proceed
' fuxﬁhher,« ‘ i
:Naﬁé;af théﬁ‘wag m%ﬁihérafﬁas‘nc xeaéang it‘was
3ust that:‘ yau can’ t xntexveﬁéa yau caﬁ‘t appear. ,Thaﬁ?s
the iny thmnq that was sa*d» |
SQanndly, there s been soﬁe éuagestlon abou+ standlnq
here, and we subm&* that app¢1cents here. have precmbely the f
same stanalng’as any vmter in any raayport;onment casa, ané
. 3ndeed the stanélng of ﬁbe appllcants szght and Fortune is

aﬁdltlonal - th&y have addxtlunal standlng in thaﬁ they axa

Off&ce thders, they are tate Assemblymen, they are assertmng‘

"~the publmc lﬂtﬁr@atp E gaess, as any litiqant does in a

canstltutlonal case. mhey re doing far mcre than that,
~th@y re assertzng thelr cwn parscnal intarest an tha rights
1that have been vandicated and recogn;ze& by tha courte

| QﬁESTION:  is lt your suggeation now, Mr, Gxaenberq,

w



,that the‘Ccurt must always wxite an opinxon expla¢n1n§,‘wheh

it acts ln a sxtuaﬁxon 11ke thls° ‘ ,

Mﬂf G33ENBERG: ; Nm;“obvi&usly,cadits‘have.Qéﬁ
QﬁESTidN::: Maybe they nhought +the dppeal wag e%‘,‘*

‘ maybw they thougab the motan was frmvclwu

MR GREPNBERG, w@l], pbrhap@ thay mlght h&vu;

H I ﬁh¢nk that then we. woula have to laak at the onjeckxve
“KEbOVﬁ wa have beﬁor@ us, and we would submzt  on the
‘assértxons here it was not frlvaious, lt was‘qulta BerlGuS;
 anﬁ the lxtzgants wexe s@rlouq lxﬁlgants, thay were State
oit;ae hold@rﬁ and vm&er the cénnsal were counsel that tﬁe
courts ware famllvar w;th, and . not anycne who acted in a
‘ﬁrmvolous manner.\ Aad the allﬁg& tions were werxoug and
1 3er1aus axhxnlts were submx*ted along wmth the motlon to éltéi  ‘
‘3u&gmenta |

50 we just havé kc loak at the papexs we have aeforeﬂ
us ta cama ﬁo a conclusxon as to what the aourt meant,

As to the leglslatzve hmatcry, whlch Claxence Mltchell
‘Purpczts to qunte meg I thlnk he dlé qucte me, and that‘s been
czted to ﬁha Court.“x lmaglne that that Was a tactiwal ‘

sxtuaﬁman in whlch he was axumng that tha law should qo

'” Mforward, the Congr&ss should go forward and pass tha law te

‘ ﬂovar enly the Scuth and not the North,
| Whatever Mr. Mitchell thought an& whatever I thought

 at that mnment, Congress thcuqht 0therwxse, and they passed




“fthe 1aw _I”cover tha North dS well as the sGuﬁh, and 1ndeed

'Ll;the vemy prov1amon we r@ talkmng about is the Qoagar amendmcnb;'
j an& it 3ust dldn't advantageously touch upon Nuw Yark, an Qaqe

 ‘19 ef our brlef, Senator Coaper saxd “The chxef State lnvaived

‘is the State of New ' fkree countxes of New York W@re f‘
L‘mnvalvea, Eronx, Kxngs, ana ﬂew Yorke‘ In ﬁhe 1964 elactieg
‘mare th&naso perceht of the votexs were reglstered and msra
than 50 Qereent veted. HoWevaryyxar ﬁome reason 1n the

l§68 electzon 50 pexcant ware not regmsteyed ar Vatzng,"

“‘ And 80 New York waﬂ nct covere& caaually@ Tna*
ma the 1ntggt~ﬂ£~60ngrass, and we smeit that if the mntent
‘ ~0f Congress 13 not bemng carrlea ou& by a 11ﬁ.gant'xnxa law~
 suzt, be it the ﬁmxt&d States or anyone,slseg,and,thét1&Wéuit’ 

will aff&dt a paxty Rule 24 quxta explzeztly prVLdes that
‘tthera may be mntevVﬁntmcn. That g what apglzcaﬂts aﬁtemptad

Jta do,; That‘s what they WQre not permltted to d@a It belng

& matter of applicatvan fnr lnterventlon as af rzght, it

‘“‘shauld haVQ b&an allaweé and we submlﬁ that the gudgmenﬁ

 f ba10w should be revarsed.

”‘mhank you. | | " A |
E.MR CHIEF Juswxcm BURGER! Thank you, Mr. Greenbergo.‘
"ﬁThank you, gentlemen.

| Mﬂf{fThe case*is suhmlttaa.;

¢, a.m., the case was




