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EQUAL EMPLOYMENT OPPORTUNITIES ENFORCEMENT
ACT ‘

MONDAY, AUGUST 11, 1060

U.S, SeNaTE,
SUBCOMMITTER ON LAROR OF THE
Condtrrrer oN Lianor AND Punric WELFARE,
Washington, D.C.
The subcommittes mot at 10 a.m., pursuant to eall, in room 4232,
New Scnate Office Building, Senator IHarrison A, Willinws, Jr,

(chairman of the subcommittee) presiding. o '
Present.: Senators Williams, Mondale, Eagleton, Cranston, Javits,

and Prouty,

Committee stafl members present: Robert T, N n%le, associnto coun-
sel; Kugene Mittelman, minority counsel; DPeter Benedict, minority
labor counsel.

Senator Wirnrams, The Subcommittee on Labor now will come to
order to consider bill 8, 2453 designed to strengthen the enforcement
powers of the Equal Employment Opportunity CCommission,

This is our heginning of hearings on this fegislation. The goal of
assuring equal employment opportunity to all of our citizens was made
a national commitment when Congress enacted title VII of the Civil

nfortunately, however, the machinery we created for achieving
this goal was not in all respects equal to that commitment, In particu-
lar, the 1964 act failed to give the Commission the enforcement power
to back up its findings of diserimination based on race, color, religion,
sox, or national origin, Its authority in such cases has been limited to
conciliation efforts,

Since it began operating, the Commission has time and time again
Pointod out how this gap between its responsibility and its authority
1as seriously limited its effectiveness, The Commission has repeatedly
requested the Congress to make our national commitment. to equal
opPort.unitfy a credible one by providing it with the power to issue
judticially enforceable cease and desist. orders when it finds that. a dis-
criminatory practice has oceurred.

The chiof purpose of this hill 8. 2453, therefore, which was intro-
duced with broad bipartisan support, is {o provide the Commission
with just such authority. 8. 2453 also aims to make the Commission’s
jurisdiction more comprehensive, since it provides for consolidnting
within this Commission other equal employment opportunity programs
of the I'edernl Government as well as brondening its jnrisr’lict‘ion to
areas of employment both in the private sector and in State and local
governments which are now excluded from the coverage of title VII,

(1)
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Last Friday, Senntor Prouty introduced another hill numbered S.
2806 on belmr of the administration which provides u substantially
different appronch than that of 8, 2453,

While the bill as T understand it was referred to another committee,
I am not sure whether it will continue to reside there, T think it would
be appropriate and proper for those of our witnesses who have had an
oppmit],unity to study this bill to comment on Senator Prouty's bill
as well,

I believe in opening these hearings we are turning to unfinished
business which must ga completed. I am hopeful as a result of our
endeavors here wo will ﬁnml‘y nct to make the Commission a truly
effective instrument for eliminating diserimination in employment and
thereby make our commitment. to this gonl a reality for n‘l Americn,

At this ‘)oint. the bills under consideration wifl be priuted in the
record, without objection,

(The bill S, 2453 and the amendment in the nature of n substitute
subsequently introduced by Senntor Prouty as amendment No, 143

follow ;)
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IN THE SENATE OF THE UNTTED STATES

Joxe 19, 1060

Mr, Wrniaams of New Jersey {for Biself, Mo Bave, M Breose, M, Case,

My, Dot M, Baerrox, M, Foxe e, aouens M Goaven, M oans,
Me, Haee, Meo Horke, Me, Hoaore, Mo Woane s, Me Esooyve, My,
Jacksox, M, Favns, M, Kessoov, Moo MeCakniy, Mo MeGovenx, M,
Muvrnns, Meo Mercare, Mes Mospser, Moo Mosaova, Mo Mosia, M,
Pacrwood, Mro Proee Moo Preoy My, Proxsia:, Meo Ristcorr, My,
Kepwetcenr, Mr, Seorr, Me, Spovess, Moy Uvinses, and Mre, Yo so of
Ohio} introduced the folluwing Wil el waes cend twiee and eeferved
to the Committee on Labor and Paldie Welfiae

A BILL

To further pronote cqual employment oppovtunities for
Ameriean workers,

Be it enacled by the Senate and House of Bepresenta-
tives of the United Stales of dmerien in Congress assembled,
That this Act mpy he cited as the “Egual Employment Op-
portuttities Enforcement Aet”,

Sec. 2, Seetion 701 of the Civil Rights Net of 1904 (78
Stat, 263 ; 42 U.8.C, 20000) is amended as follows:

(n) Strike “twenty-five” wherever it appenrs therein
and ihsert in lien thereof “olght”,

1



20

2

(b} Tn subseetion (n) insert “‘govermments, govern-
wental agencies,  politieal  subdivistons” after  the  word
“individoals™,

(¢) D subseetion (b)) steike ont “a state or politieal
subdivision thereof” awd insert in len theveof “the District
of C'olumbia™,

{d) In subseetion (¢} heginning with the semicolon
strike ont throngh the word “nssistanee”,

(¢) At the end of subsection (h) insert hefore the
period a commm and the following: “and further includes
any goverental industry, business, or activity™,

See, 3, Subseetions (n) throngh (d) of seetion 706 of
the Civil Rights Aet ol 1064 (TR Star, 200 42 UK.,
2000e~5, n=d ) are amended to vend as follows;

“(a) The Commission is empowered, as hereinafter
provided, to prevent any person from engaging in any unlaw-
ful employment practice as set forth in section 708 or 704
of this title,

“(b) Whenever a charge is filed by or on hehalf of a
person claiming to be aggrieved, or hy a mewher of the
Commission, alleging that an employer, emplovment agencey,
Inhor organization, or joint lnhor-management committee
controlling apprenticeship or other twining or retraining,
inchiding on-the-job training programs, has engaged in an

mnlawful employment practice, the Commission shall serve a



3
copy of the charge on such employer, emplovient ageney,
lahor organization, or joint lubor-muuagement commitiee
(heveinafter referred to as the ‘respondent”) and shall muke
an investigation thereol, Chavges shall he in writing and shall
contain such information and he v sueh form as the Connnis
ston requires, Charges shall not he made public by the Com-
mission, If the Conmission determines after aweh investiga-
tion that theve is not reasonable eanse sto helieve that the
charge is true, it shall dismiss the charge and promptly
notify the person cluiming to he aggrieved and the vespond-
ent of its aetion, If the Commission determines after sueh
investigntion that there is rensonable eanse to believe that the
charge ix true, the Commission shall eudeavor to eliminate
any sueh alleged anlawful employment practice by infornmnl
methods of conference, coneilintion, and persunsion, Nothing
said or done during and as a part of such informal endeavors
may he made public by the Commission, it officers or em-
ployees, or used as evidence in a subsequent proeeeding
without the. written consent of the persons concerned, Any
person who makes publie information in violation of this sub-
section shall be fined not more than 1,000 or imprisoned for
not more than one year, or hoth, The Conmission shall
make its determination on vensonable entise as promiptly as
possible and, so far as practieable, not later than one handved

and twenty days from the liling of the charge or, wheve ap-
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4

plicable under subseetion {(¢) or (d), from the date upon
which the Conunission is authorized to take netion with
respeet to the charge,

“(e} In the ense of u charge filed by or on hehall of
a person elabubie o he nrorieved allewing an unlawiul
employment actice orenvring in a State, or politien) sih-
division of & State. whieh has a State wr Toead Jaw prohibiting
the nnlawful employient peactice alleged and establishing
or anthovizing w State or loeal anthority 1o grant or eck
reliel from sueh practice or to institute eriminal procecdings
with respeet thereto upon receiving notice thereal, tin Com-
mission shall take no aetion with respeet to the investization
of sueh charge hefore the expirntion of sixty days after pro-
ceedings have heen commenced under the State or loeal
lews Prowided, That steh sixty-day period shall he extended
to one Imndred and twenty days daring the first venr after
the effective date of sueh State or loeal Taw, 1 any requive-
ment for the commencement of sueh procecdings is imposed

by o State or local authority other than a requivement of

- the fillng of a written and signed statement of the faets

upon which the proceeding is hased, the procecding shall he
deemed to have been commenced for the pirpases of this
sihscetion at e time sueh statement i sent by eertified
mail to the approprinte State or loenl authority.

“(d) In the ease of nmy eharge filed by 1 member of



16

b

the Commission alleging an unlawfal employment practice
ovenrring in n State or politieal subdivision of 0 State which
hag o State or local lnw prohibiting the practice alleged and
estublishing or nuthorizing o State or local auwthovity to grant
or seck relief from such practice or to instituto eriminal pro-
ceedings with respeet thereto unon receiving notice thereof
the Commission shall, hefore taking any aetion with respeet
to such charge, notily the appropriate State or foeal ofticinls
and, upon request, ufford them n reasonable time, hut not
less than sixty days, provided that such sixty-day period
shall be extended to one hundred and twenty days during
the first year after the effective day of such Stato or local
law, unless a shorter period is requested, to act under such
State or local law to remedy the practice alleged,

“(¢) A charge under this seetion shall be filed within
one lndred and eighty days after the alleged anlawiul
employment practico ocenrred and o copy shall e served
apon the person against whom such charge is made as soon
ns practicable thereafter, except that in a case of an un-
lawful employment practice with respeet to which the person
aggrieved has initially instituted proceedings with « State
or local ageney with anthority (o grant or xeek relief from
such practice or to institute eviminal proceedings with re-
speet fhereto npon receiving notiee thereaf, such eharge shall

he filed by or on hehnlf of the person aggrieved within three
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¢
hundred day~ alter the allezed sl Sl enaploywent practice |
ovemrred, or within thivty days after veceiving notice i
the State or local ageney has tenninated the proceeding-
wder the State or loead Taw, whichever is carlier, and a
copy ol sueh eharge shall be filed by the Comniission with
the State or loead ageney,

") 1o the Conmnission determines after attenipting to
sectire voluntaey complinnee wwlder subseetion () that it
is wnnble (o weonre from the vespodent a coneilintion agree-
ment acceptable o the Commission and 1o the person ag-
grieved, whieh determinntion shall not be reviewable in
any court, the Commission shall issue mmd ennse 1 he epvedd
upon the vespondent a complaing stating the faets upon
whieh the allegntion of the unlaw il cnployment: practive i
bused, together with o notice of hearing hefore the Comis-
st or o memher or agent thereol, at a place therein lixed
not less than five days nfter the serving of sueh complhint,
Related provecdings may be consoliduted for henving, Any
menmher of the Commission whn flled o charge in any ease
shall not participate in o hearing o iy complaing arising
out of sieh ehiarge, exeeptas a witness,

") N respondent shinll hnve the vight 1o e an answer
to the comphiint agaiust hin and with the leave of the Com-
mission, which sholl he graied whenever it is reasotmble aid

fair (o do S0,y amend ||is answer nf ay tinie, R(lgp""(l-
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1 ents and the person aggrieved <hall he parties and way
g appear at any stage of the procecdings, with or withow
3 connsel, The Commission may runt sneh other peson o
4 dght o intervene or o file bricls or make oml argnments
5 s ammicts envine o for other preposes, gs it eansiders ap-
6 proprinte, A testimony shall be aken wider oath and <hall
7 he reduced to writing,

8 “(h) T the Commission finds that the vespondent has
9 engaged inan unlawlul employment praetice, the Commis-
10 sion shall sate e findings of faer apd shall issne and ennse
1 g0 he served on the respondent and the person or persons
2 agerieved by sueh andawfol emploviment practice au order
3 requiring the respondent to cease il desist frone sueh m-
W fawfal cmplovment practice and to take aeh aflivnative
L aetion, ineluding veinstatement o hiving of employees, with
16 o without hackpay (payable by the amplover, employ-
T ent ageney, or nhor srgnnization, ns the case may he, re-
I8 sponsible for the wnlnwiul cmplovient practice), as will
19 fleetnate the policies of this title: Provided, That interig
20 enrnings or amomnts carinble with rensmble diligenee by
20 the aggarieved person or persons <hall operte to reduce the
22 backpay otherwise allowable, Sueh order may further re-
2 guire sueh vespondent to make reports from time to time
b showing the extent to which he hins complied with the order,

2 I the Commission finds that the vespondent has not en-
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8

T gnged inoamy wnlnwfol emplovment practice, the Commis-
2 sion shall state its findings of fact and shnlt is.#nv and enuse
3 10 he served on the vexpondent amd the person or persous
4 alleged in the complaint to he aggrieved an order disimissing
5 the complaint,

6 (i) After a charge has been filed and until the record
7 has been filed i conrt as hereimfter provided, the proceed-
8 g mny at any e he ended by agreement hotween (he
9 Commission and the purtics for the clinination of the alleged
10 unlawinl emplovient practice, approved by the Commission,
L aned the Comnission niy at any tiae, upon reasonable notice,
= modify or set aside. in whole or in part, any finding or order
3 made or issued by it X agreement approved by the Con-
TE mission <hall he enforeeable wnder subseetion (k) and the
B3 provisions of that subseetion shall he applicable to the extent
16 approprinte to a proceeding to enforce an agreement,

0 (i) Findings of faet nnd orders made or issued under
18 wubseetions (h) or (i) of this seetion shall be determined
9 un the record.

20 “(k) The Commission may petition any United States
21 court of appeals within any eirenit wherein the unlawful
22 cmployment practice in question ocenrred or wherein fhe
23 pespondenmt resides or transnets business for the enforeement
21 of its order and for appropriate temporary relief or restrain-

=3 ing order, and shall file in the court the record in the pro-
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ceedings ns provided in seetion 2112 of title 28, Uplted
States Code, Upon such filing, the comrt shall ennse notiee
thereof to be served upon the parties to the proceeding hefore
the Commission, and thereupon shall have jurisdiction of the
procecding and of the question determined therein and shall
have power to grant sweh temporary relief, restrining
order, or other order ax it deems just and proper, and to make
and enter a deerce enforeing, modilying and enforcing as <o
modified, or setting aside in whole or in part, the order of
the Commission, No ohjection that has not heen urged
hefore the Commission, its member, or agent shall he con-
sidered hy the conrt, unless the failure or neglect to nrge such
objection shall he exeused hecanse of extraordinary eireum-
stances, The findings of the Commission with respeet to
questions of fact if supported by substantinl evidence on the
record considered nx o whole shall e conelusive, If any party
shall apply to the court for leave to addnee additional evi-
dence and shall show to the satisfaction of the conrt that such
additional evidence is materinl and that there were reason-
able grounds for the failure to adduee such evidence in the
hearing before the Commission, its member, or its agent,
the court may order such additional evidence to he taken
before the (‘omnmission, its member, or its agent, and to be

made a part of the record. The Commission may modify its

84-8907 0702
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findings ns to the faets, or make new findings, by reason of
additionn! evidence so taken and filed, and it shall file such
modified or new findings, which fiadings with vespect to ques-
tions of faet if supported hy sabstantial evidence o the record
convidered as o whole shall be conelusive, and its recommen-
dations, if any, for the wodification or setting aside of its
original order, Upon the fling of the vecord with it the ju-
ricdiction of the conrt shall he exelusive and its judgment and
deeree shall he final, except that the sawe shall he subject
to review hy the Supreme Cowrt of the United States as
provided in section 1254 of title 28, United States Code,
Petitions  filed wnder  this  subseetion shall he heard
expeditiously,

“(O) Any paety aggrieved by atinal order of the Cow-
mission granting or denying, i wiole or in purt, the reliel
songht my obtain a review of sueh order in any United
Spates vourt of appeals in the civenit in which the nnlowful
cimployment practice in question is alleged to have cecarred
or in which such party resides or fransacts lmsinvss,..nr in
the United States Court of Appeals for the Distriet of (‘o-
lanbia, by filing in such court a written petition praying
that the order of the Connmission be modified or set aside.
A copy of such petition shall be forthwith transmitted by the
clerk of the comrt to the Commission (and to the other

partics to the proceeding hefore the Commission) and there-

i



[ -

T 2 Y T

— b
Lo B o

12
13
4
15

16

13

11

upon the Commission shall file in the convi the eertified
record in the proceeding as provided in <eetion 2112 of title
28, Uiited States Code, Upon the filing of sueh petition, the
court shall provecd in the same wanmer as in the ease of an
appliention: by the Connnission under subsection (k) , the
findings of the Commisdon with respeet to questions of
et if suppovied by substantial evidenee on the record con-
sidered a< a whole shall he conclusive, and the court shall
have the same jurisdiction to grant such temporary velief or
restraining ovder as it deems just and proper, and in like man-
ner to make and enter a deeree enforeing, modifving, and en-
foreing as so modified, or setting aside in whole or in part
the order of the Conmisdon, The eommencement of proceed-
ings under this snhseetion or subseetion (k) shadl not, unless
ordered hy the court, operate as a stay of the order of the
Commission,

“(m) The provisions of the Net entitled “An Aet to
amend the Jadicial Code and to define and limit the juris-
dietion of courts vitting in equity. and for other purposes,’
approved March 28, 1982 (47 Stat. 70 et seq.: 249 180
101-115) , shall tiot apply with vespeet 1o proceedings nnder
subsection (k), (D). ot {0) of this seetion,

“(n) The Atterney Genernl <hall conduer all liigntion
to which the Commission is a party in the Supreme Court

of the United States presuant to this title, AN other litiention
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nfleeting the Commission, or to which it is a party, shall he
conducted by the general counsel of the Commission,

“(0} Whenever n eharge is filed with the Commission
pursunnt to subsection (b)) and the Commission conelndes on
the hasis of o preliminary investigation that prompt judicial
action is necessary to preserve the power of the Commission
to grant effective reliel in the procecding the Commission
may, after it issuex o complaing, hring an netion for appro-
printe tempornry or preliminary reliof pending its final dis-
position of such charge, in the United States distriet conrt
for any judicial distriet in the State in which the anlawiul
employment practice concerned is alleged to have heen
committed, or the judicial distriet in which the nggrieved
person would have been employed but for the alleged nn-
lowful cmployment practice, but, if the vespondent is not
found within any such judicial distriet, such an action may
he bronght in the judicial district in which the respondent has
his principal office. For purposes of seetions 1404 and 1406
of title 28, United States Code, the judicial district in which
the respondent has his prineipal office shall in all enses he
considered a judicial district in which such an action might
have heen brought, Upon the hringing of any saeh action,
the distriet conrt shall have jurisdiction to grant such in-
junetive relief or temporary restenining order as it deems

just and proper, notwithstanding any other provision of law.
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1 Rule 65 of the Federal Rules of Civil Procedare, exeept
2 parngraph (n) (2) theveol, shall govern proceedings mder

3 this subveetion,”

4 Ske, 4. (n) Subseetions (o) through (k) of seetion
5 7068 of the Civil Righis Aet of 1061 (78 Stat, 200 42
G 8.0, 20000-0, ¢-k) nud references thereto are redesis-
T nuted as subsections (p) throngh (v), respeetively.

8 (h) In section 706 (p), as redesignated by this seetion,
9 steike ont Cpermit the Atorney General to intervene in such
W eivil aetion i1 he certiies that the ease s ol general pihlie
H iportanee,” and insert in liew thereof the following: *per-
12 i the Commission to intervene in sueh eivil netion if the
B Chaivman, with the approval of the Comniission, certifies
M at the ease is of general public importance,”,

15 (¢) Sceetion 708 (uj. ns redesignated by this section,
15 i amended (1) by striking ont “(e) " and inserting in lien
1T reat (p) " and (2) by striking ont * (1) " and inserting
I8 tipn thereof * (q) ™.

19 NEe, A Neetion 707 of the Civil Rights Aet of 1904
200 (3R Star, 26142 US.CL 20000-8) is amended to read i

-)
21 follows:

1))

= “FURNIBIING RECORDS

Sy . l [
- “Rec, 707, Ay record or paper reguired by seetion

21700 (e) of this title to be preserved or maintained shall he
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nde available for inspection, reproduction, and copying hy
the Commission or its representative, upon demand in writ-
g diveeted to the person havin,  custody, possession, or
eontrol of sueh vecord or paper. Unless otherwise ordered
hy o conrt of the United States, neither the members of the
Conngission nor s vepresentative shall diselose any record
ov paper prodnecd puesiuant to this title, or any reproduetion
or copy, exeept ta Congrress of any commiittee thereof, or o
a govermnental ageney, or in the presentation of any caxe
o1 procecding before any camrt or grand jury, The United
States distriet cont for the distriet in which a demand ix
mnde or in which aovecord or paper <o demanded is Toeated,
<hall have jurisdiction to compel by appropriate process the
production of sueh vecord or paper.”

Sie. 6, Seetions 700 (b)), (¢), and {d) of the Civil
Rights et of TO04 (TR Stat, 2037 42 U.N,0, 200008 (h) -
(¢1) ) nre amended to vead s follows:

“(b) The Commission may conperate with State and
local agencies charged with the administration of State fair
emplovment practices Jaws and, with the consent of sneh
agencies, may, for the purpose of careving out its fune-
tions und duties under this title and within the limitation of
funds approprinted specifienlly for sueh purpose, engage
in and contribwte to the cost of research and other projects

of mutual intevest undertaken hy such ageneies, and utilize
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the services of sueh ageneies and theiv employees, and, not-
withstunding any other provision of law, may pay hy ad-
vauee or reimbursement suct agencies and their employecs
for ~erviees remdered to assist the Commission in carrying
ont this title, Tn furtherance of sueh cooperative efforts, the
(‘onnmission may enfer into written agreements with such
State o local agencies and sueh agreements may inelnde
provisions auder which the Commission shall refiin from
provessing a charge inany cases or cluss of enses specified
e snel agreements or ander which the Commission shall
relieve nuy person or elass of persous in sueh State or loeality
from requirements imposed under this section, The Com-
mission shall veseind any suele agreement whenever it de-
termines that the agreement no longer serves the interest
of effective enforcement of this title,

") Bvery employer, employnent ageney, and lahor
ovganization subjeet to this ditle sl (1) make and Keep
stich records relevant to the determinations of whether
uplaowlul emplovinent practices have heen o are heing com-
mitted, (2) preserve siueh vecords for sueh periods, il (3)
make sueh reports therefrom as the Conmission <hall pre-
serthe by regnlation or order, after prbliec hearing, ns renson-
ahle, necessary, or appropriate for the enforcernent of this
title or the vegulation or orders therennder, The Commission

shall, by regulation, require ench employer, labor organiza-
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tion, and joint labor-management committee suhject to this
title which controls an apprenticeship or other training pro-
gmm to maintain sueh records ne are rensonably necessary to
enrry out the purpose of this title, inchuding, but not limited
to, u list of applicants who wish to participate in such pro-
gram, including the chronologieal order in which sueh appli-
eants were reeeived, and to furnish to the Commiission npon
request, a detailed deseription of the manner in whieh per-
sons nve seleeted to participate in the apprentieeship or other
tenining program, Any emplover, emplovment ageney, lahor
orgnnization, or joint labor-manngement committee which
helieves that the application to it of any regulation or order
pssed under this seetion wonld result in nudue havdship niay
apply to the Commission for an exemption from the appli-
eation of sueh regnlntion or order, and, if sueh appliention fir
an exemption is denied, bving a ¢ivil action in the United
States distriet conrt for the distriet where such records are
kept, Tt the Commission or the eanrt, nx the ease may be,
finds that the application of the regulation or order to the
employer, employment ageney, or lahor organization in ques-
tion would impose an undue havdship, the Commission or the
comrt, as the case may he, may gent approprinte relief, If
any person required to comply with the provisions of this
subsection fails or refuses to do so, the United States distriet

eourt for the distriet in which sueh person is found, vesides or



IO~ S - [~ S -8 |-~ B

<o @

10
n
12
13
14
15
16
17
18
19
20
21
22
23

S
=t

19

17

fransaets binviness, <hall, upon application of the Commnission,
have jurisdiction to issue to such person an order requiring
him to comply,

“(d) In preseribing requivements pursuant fo subseetion
(¢) of this seetion, the Commission <hall consult with other
interested State and Federa] ageneies and shall endeavor o
coordiuate its requivements with those adopted by such
agencies, The Commission shall Twrnish upon request and
without ecost to any State or loeal ageney charged with the
administration of a fair cmplovnent practice Iaw informa-
tion obtained pursiant to subseetion (¢) of this seetion from
any emplover, cmploynient agzency, bor organization, or
joint labor-masagement committee subjeet to the jurisdie-
tion of suck ageney, Such information shall be fuenished on
condition that it not be made publie by the vecipient ageney
prior to the institution of o proceeding under State or loeal
law involving sueh information, 11 this condition is violated
by a vecipisnt ageney, the Conmmission wiay deeline 1o honor
subsequent requests pursuant to this sthseetion.”

Nie, 7, Seetion THO of the Civil Righits Aet of 1964
(78 Ntat, 26:4; 42 LS., 2000e-9) s amended to read as
follows:

“INVESTIGATORY POWERS
“Sec, 710, Tor the purpose of all hearings and investi-

gations condueted by the Commission or its duly authovized
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agents or agencies, seetion 11 of the National Labor Rela-
tions Act (48 Stat, 4bd; 20 URC, 101) shall apply:
Provided, That no subpena shall Ly issued on the application
of any party to proceedings before the Conmiission until
after the Commission has issued and caused to be served
npon the respondent a conplaint and notice of heaving under
stthsection (f) of section 704,

SEe, R (n) Section 708 (a) (2) of the Civil Rights
Aet of 1964 (78 Star, 200 42 US.CL 20000-2 (a) (2))
is amended by inserting the words “or applicants for em-
ploviment” after the words “his eniplovees”,

(b) Section TO3 (e} (2) of sueh et (78 Stat, 2550 42
LS. 20000-2 (e) (2)) is amended by inserting the words
“or applicants for membership” atter the word “member-
ship”,

.,
{

(e¢) Seetion 705 (h) of sueh Net (78 Str, 257 42
TS0 20000-2 (h) ) s amended by striking ont 1o give
and to act upon the results of any professionally developed
ability test provided that such test, its administration or ac-
tion npon the results is not designed, intended, or used to dis-
eriminate heeause of race, color, religion, sex, or national
origin” and inserting in lien thereof the following: “to give
and to act upon the results of any professionally developed

ability test which is applicd on a uniform basis to all em-

ployvees and applicants for employment in the smue position
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and s directly related to the determination of bonn fide
occupntional qualifications reasonably necessary to perform
tho normal duties of the particalar position coneerned: Feo-
vided, "That such test, its administration or action upon the
resnlts is not designed, intended, or used to diseriminate
heease of race, color, religion, sex, or national origin,”

(d) (1) Seetion 704 (n) of such et (78 Stat, 206;
42 1180 2000e=3 (a) ) is amended by inserting “ov joint
labor-management committee controlling apprenticeship or
other training or retraining, including on-the-job training
programs,” after “employment ageney™ in seetion 704 (n).

(2) Seetion 704 (h) ol suel Net is wnended by (\)
striking out “or cmployment ageney™ and inserting in - liea
thereof  “employment ageney, o joint Inbor-mmnngement
committee controlling apprenticeship or other training or
retraining, imcluding on-the=joh  training  programs,”, and
(B) inserting » contma and the words “or relating to adis-
sion to, or employment in, any program established to pro-
vide apprenticeship or other training by such u joint labor-
management committee” before the word “indicating”.

(0) (1) "Phe second seutence of section 705 (a) (78
Sat. 29842 USCL 200004 (0) ) is mmended by inserting
hefore the period at the end thereof a comma and the follow-

ing: “and ull members of the Commission shall continue to
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serve until their suecessors arve appointed and qualified:
DProvided, 'That no snch member of the Commission shall con-
tinue to serve (1) for more than sixty days when the Con-
gress is in sessiott unless o nomination to fill such vacaney
shall have been submitted to the Sennte, or (2) after the
adjournment sine die of the session of the Senate in which
such nomination was submitted”,

(2) The fourth sentence of seetion TO5(n) of suel
Act is amended to read as follows: “Ihe Chairman shall
be respongible on bhehalt of the Conmission for the ad-
ministrative operations of the Commission, and shall ap-
point, in accordinee with the provisions of titde 5, United
States Code, governing appointments i the  competitive
service, sucli oflicers, agents, attorneys, hearing examiners,
and emplovees as he deels necessary 1o assist it in the per-
formance of its funetions nnd to fix their compensation in ac-
cordanee with the provisions of ehapter 51 and subehapter
I of ehapter 58 of title 5, United States Code, relating
to elassifiention and General Schedunle pay rates: Provided.
That assigtment, removal, and compensation of hearing ex-
aminers shall he in accordanee with sections 3105, 33444,
2062, and 7621 of title H, United States Code,”

(1) Seetion 703 (z) (1) of such Act (78 Stat, 258; 42
(s 20000 (w) (1)) is amended by inserting at the end

thereol the following: *“and to aceept vohmtary and nueom-

" —— e oo
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pensated serviees, notwithstamding the provisions of section
3670 (h) of the Revised Statutes (31 TS0, 665 (L) )",

() Seetion 705 (g) (6) 1 sueh Net (TR Stat, 2054 42
ULS.L 200008 () (68) ) s nmended to read as follows:

“(6) to direet its geneen] counsel to intervene in a eivil
action bronght by an aggrieved party onder seetion 706,

(h} Seetion 706 (g) of sneh Net (T8 Stat, 259 42
1S 200004 (g) ) is amended by striking out the period
ai the eud of paragraph (6) thereof and inserting o semi-
eolon and by adding ut the end thereof the fullowing new
paragraph

“A(7) toaccept and eniploy or dispose of in further-
atiee of the parposes of this title any money or property,
real, personal, or mixed, tangible, o intangible, reccived
hy gift, devise, hequest, or otherwise,”

(1) Seetion 713 of sueh et (T8 Stat, 265 42 UNC,
20000-12) s amended by adding at the end thereot the
following new subsections:

“{e) Except for (he powers geanted to the Connnission
under subsection (h) of seetion 706, the power to medily op
set nside its findings, or make new findings, under subsee-
tions (i) and (k) of section 706, the rmlenmking power ax
defined in subehapter 11 of ehapter b of title 5, United States
(‘ode, with reference to general rales as distinguighed from

rules of speeific applicability, and the power to enter into or
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reseind ngreements with State and loeal ngencies, as pro-
vided in subsection (b)) of seetion 708, nuder which the
Commission agrees to vefrain irosn processing a eharge in
any eases or elnss of eases o mder which the Conmission
awrees to relieve any person or eliss of persans i sueh State
or locality from requirements imposeil by section 704, the
Conmission may delegate any of it funetions, duties, and
powers to steh person ur personis ais the Comnission may
designate by regalation, inelnding Wnetions, daties, and pow-
ers with respeet to investigating, coneiliating, hearing, deter-
mrining, ovdering, cortitying, reporting or otherwise acting as
to amy work, business, or matter:s Provided. Thae nothing in
this subseetion anthorizes the Commission to provide for per-
sotis other than those referred to in elanses (2) and (3) of
sthseetion (b)) of seetion 356 of title & ol the United Siates
Code to conduet nny heaving to which that seetion applies,

“(d) The Connmission is anthorized 1o delegate to any
cronp of three or more memhers of the Commission iy or
all of the powers whicl it may itsell exereise,”

(1) Seetion TEHE of sueh Vet (78 Stan, 2600 12 S
20000=13) iy amended by stviking ont “seetion FEHET and
inserting in e thereol “section FHE and 11T,

(k) Seetion 710 of such et (78 Stan, 2600 42 VS0

2000e-14) ix nmended o vead as Tollow:
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USEC, TS M authoritye, duties, and yesponsibilitic.
now vested b the Seevetary of Labor relating to nondis-
erimination in cmployment booecovenment contiactors and
suheonirnetors and  popdiserimination in dederally wesisted
coustietion contraets are trapsterred 1o the Egual Buiplay-
ment Opportunity Comnission.”

SEC, Y, () Seetion D3 of title D oof the United States
Code is amended by alding at the end thereof the tollowing
new elunse:

M) Chairn, Egual Emplovient Opportanity

Connnission,”

(Y Clanse (72) of seetion 2310 of seeb title s amended
to react as follows;

"(72) Members, Eagnal Engploy ment Opportouity

Comimission (+4) "

(¢) Cluse (111) of seetion 3316 of el titde s
repealed,

SEe, 10, Sections To6 and 710 of the Civil Righits A
of 1964 ax ammended by this Net, <hall not he applicable to
charges filed with the Connnission prior (o the effective date
of this Aet,

Seec e Tide VD of the Civil Righte Net ol 1964
(78 Stat, 2000 42 USC 20000 ef se) s anended by

adding at the end thereof the following new seetions:
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“NONDISCRIMINATION IN FEDERAL GOVERNMENT
EMPLOYMENT

PSEes THT (n) Al peronnel actions affecting c-
ployees or applicants for employment in the competitive
service (av defined in section 2102 of title & of the United
States Code) or employees or appliemits for employment in
pusitions with the Distriet of Columbin government covered
by the Civil Serviee Retivement et shall be made free from
nuy diserimination based on race, color, religion, sex. or
national origin,

*(h) The Equal Employment Opportunity Conmiission
shall have suthority to enforee the provision of subsection
() and shall issue such vules, vegulations, orders, und in-
struetions oe it deetis neeessary and appropriate to earry ont
ity responsibilities herennder, and the head of cach exeentive
depariment and ageney and the approprinte ofticers of the
Distriet of Columbia shall comply with sueh vules, regela-
tons, orders, and instraetionss Provided, That such rules
and regulations shall provide that an employee or applicant
for emplovment shall be notified of any final action taken
on any complaint filed by him thereunder,

*“(e) Within thirty days of reccipt of notice given under
subsection (b), the employee or applicant for eniployment,
if aggrieved hy the final disposition of his complaint, may file

a civil action as provided in section 706 (p), as redesignated
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1 by this title, in which vivil netion the head of the exeentive
2 departiment or ageney, or the District of Colihin, ns appro-
3 priate, shall be the respondent,

4 “(d) The provisioms of eetion 706 (p) throngh (v),
5 as redesignated by this titte, e applieable, <hall wovern eivil
6 actions bronght hereunder,

0 “le) AN funetions of the Civil Serviee: Commission
8 which the Divector of the Burvean of the Badget determines
9 relnfe to vondiserimintion in government emplovient are
10 tennsferred to the BEgnal Fwplovment Opporvtunity Com-

11 mission,

12 YERFFECT UPON OTHER LAW
13 ‘SEe, TIRC Nathing contained fnthis Net shall relieve

L any government ageney or oflicinl of its o his primary re-
LY eponsibility o assure nondiserimingtion in emploviment as
16 pequired hy the Constitntion, statuges, and Excentive orders,”
17 See, 120 Seetion B (k) and seetion 11 of this Net shall
1S beeome effeetive ninety davs after the date of cmetment of

19 this Aet.

84-807 0—70——3
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IN THE SENATE OF THE UNITED STATES

Seereapes 3, e

Referved 1o the Conunittee on Labor und Poablie Welfure wnd ovdered to e
printed

AMENDMENT

(IN THE NATURE OF A SUBSTITUTE)

Intended 1o he propesed by My, Provry to 8, 2458, a bill te
further promote cqual employvment opportumitics for Ameri-
eont workers, vize Strike ont all after the enacting elase

atrd insert in Hen thereol the following

I Fhat this Xet mny be vited as the “Egual Employient Op-
2 portnity et of 1900,

3 Sue, 20 Sabsections {w) and (W) of seetion 700 of the
40w Rights Netof TOGE (T8 Siat, 2030 12 LS00, 20000~
) ave amended to read as follows:

i ") The Commission shall have power = ° * (G) to
Toveter matters to the Attorney Geneval with recommenda-
8 tions for intervention in a civil action bronght by an ag-
9 grieved party wnder seetion: 708, or for the institation of

Amdt. No. 143
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2
aeivil aetion by the Attorney General wuder section TOT,
mtd o reconmmend instintion of appellnte procecdings in
accordanee with subseetion (k) of this seetion, when in the
opinion. of the Commission sueh proceedings wonld he in
the public interest, and to advise, consult, and nsist the
Mtorney General in siueh matiers,”

“(h) Attovnevs appointed under this seetion mny, at
the direetion of the Commission, appear for aund represent
the Commission in any ease in conet, provided that the
Attorney General shall condnet all litigation 1o whicl the
Commiission is a party in the Sapreme Conrt or in the
corrts of appeals of the United States parsuant o this title,
MU other litigation affectivg the Commission, or to which
it ix a party, shall he condneted by the Commission,”

See. 30 (a) Subseetion () of seerion 7068 ol the
Civil Rights Net of 1961 (78 Stat, 2000 12 17,80, 20000~
H) is nmemded to vesd as follows:

“Lo) I within thivty days after a charge is filed with
the Commission oy within thivty dayvs after expiration of
any period or reference under subsection (¢) . the Connnis-
sion has been nnable to obtain vohmtary complinmee with
this Aet, the Commission may hring a eivil action against
the respondent named in the chavee: Provided, 'That if the
Commission fuils to obain volntary complinnee and fails

o refuses to institnte o civil action against the vespondent
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pamed in the charge within one hundred and vighty dayx
from the date of the Hling of the churge, o civil action nny
be hrought after el failare o cclusal within ninety days
against the vespondent named in the charge (1) by the
person eluiming to he aggrieval, or (2) il sueh chrge was
filed by a member of the Conission, or by any person
whom the charge alleges wans negrieved by the alleged wn-
lawful employient practice, Upon application by the con-
plainant ad in sueh civemnstanees as the conrt may deem
just, the conrt may appoint an attorney for el complain-
ant and nay athorize the commencement of the action
without the payment of fees, costs, or security, Upon timely
application, the comrt way, v its diseretion, pennit the At-
torney General to futervene in sieh eivil action it he eor-
tiies that the case i< of genernl public importanee, Upon
request, the conet . i it ddiseretion, sty further pro-
ceedings Tor not more than <ixty dav< pending the tevming-
tion of Ntate or local proveedings deseribed i subseetion
(h) or further efforts of the Commission to oliain volun-
tary compliance,”

(b) Subscetions () through (k) of scetion 706 of
the Civil Rights et of (961 (TR Riat, 208 42 USC,
20000-5) are redesignated as subseetions (¢) throngh (1),
vespeetively, and the following new subseetion ix added:

“(£) Whenever a charge is filed with the Connmission

”~



-

31

4

and the Commission conelades on the hasis of o prelimimey
investigntion that prompt iudicial action is necessary 1o capry
ont the purposes of this Xet, the Connnission ny bring an
action for approprinte temporary or prelindnary velief pend-
ing Gl disposition of snele charge, 1 shindl be the duy of
a court having jurisdiction over proccedings under this see-
tion to as<ign enses fur heaving ar the varliest praetieable
daate amd to canse suelr eases to he in‘v\‘c‘-r,\- wity expedited,”

(¢) Subseetion (h) of seetion 706 of the Civil Rights
et of 1964 (T8 Stut, 200 42 US0) 20000-0) 0 as redes-
ignnted by this seetion, is amended 1o remd as follow s

“(h) I the conrt tinds that the vespondent hins engaged
in ov is engaging in an ndawind emplovient practice, the
cotrt anay enjoin the respondent Trone engaging i sueh on-
il ewmplovment practive, and order sueh atlirnmtive
actint as nny he appropeinge. shieh way inelode, b i
not limited o, veinsatement or biving ol employvees, with
or withont haek pay (pavable by the enaplover, emploviment
aeeney, or Inhor organization. as the ense may hel responsi-
Ble for the anlawindl cmplovinent practive) . or any othey
cpritihle veliet as the conet deems appropriate, Interim enn-
s or amonnts cavnable with veasonahle diligence by the
person or persons diseriminated against shall operate o ve-
duee the baek pay otherwise allowable, No ovder of the coart

slhall veguire the adnis<ion or relnstatement of an individoa)
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as u tmemher of o union or the hiving, reinstatement, or pro-
mation of an individunl as an employee, or the payment to
Bim of any baek pay. it sueh individunt was refused admis-
sion, sispetded, or expelled or was refused eniployiment or
advaneement or was stspended or discharged for any reason
other than diserimination on geconnt of mee, eolor, religion,

<X, or mtiona] origin or in vielition of seetion 704 (n) )"
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Senator Provry. Thank you, Mr. Chairman.

Both 8. 2453 and 8. 2806, the administration bill whieh T introduced
lnst Friday, grant badly needed enforcement power to the lequal
Employment Opportunity Commission, thus enhancing the stature
of the agency’s expert concilintory fucilities, .

It is to be expected that resistance to the policies of title VIT will
diminish once t‘m Government's guaraatee of equal employment. op-
portunity is made credible, and conciliations can proceed more
smoothly, ‘ ‘

S, 24563 contemplates the traditional process of ndministrative hear-
ings, followed by cease and desist orders, where unlnwful employment
practices are found, This appronch is satisfactory at fivst glanee, hut
conceptual difliculties arvise when it is realized that the agency would
have to be both vigorous advoeate and impartinl determimer of fact
and law,

'The problem is avoided by the administration’s proposal which pre-
serves the attractions of the expert independent ageney approach,
while also empowering the Commission to seck vedress of unlawful
employment practices in the conrts, Under 8, 2800, existing Comn-
mission and judicial machinery ean be utilized for redress of title VII
grievances with the emphasis being placed on active enforcement
rather than mere administration of the law,

In the past, T have supported giving the TEOC decisionmaking
and enforcement authority.

I will do so again, if (he President’s proposal cannot. be enacted, as
the present lack of enforcement power in the Commission is intolernble.

ITowever, on balanee, 1 believe that the administration’s proposal 13
preferable beeause it is more workable at the present time, and permits
the objectives of title VIT to be pursued in a vealistic fashion with as
little “growing pains™ as possible,

In the interests of brevity, Mr, Chairman, [ ask unanimously that the
explanation of the administeation's bill which T gave when | intro-
duced it in the Senate last Friday be printed at this point in the
Learing record.

T might add in conclusion, Mr. Chairman, that, for some veason
unknown to me, the administration bill was veferred to another com-
mittee as the chairman stated earlier, I hope very much, however, that
the witnesses who appenr before this committee will give consideration
to the provisions of S, 2806 as well as to those of the bill T introduced.
Certainly, as a member of this committee, T shall do my best to see that
the provisions of the administration bill may he given serious and,
1 hope, very serions consideration, Thank vou, Mr, Chairman,

Senator Wirtaus, Thank you, and without objection the explana-
tion of the bill will be included in the record.

(Senator Prouty subsequently introduced the toxt of S, 2806 as an
amendment to S, 2453 and it was given the amendment. number 143 and
is printed on page 28 of this hearing record.)

(The information referred to follows:)

[¥rom tha Congreasional Record, Aug, 8, 1060]

8. 2800-—~INTRODUCTION OF A BILL 0 IMPROVE KQUAL FMPLOYMENT OPPORTUNI-
TIES FOR AMERICAN WORKERS

Mr. Prouty. Mr. Prestdent. this is the administration's bill prorosed by the
President to nmend title VII of the Civil Rights Act of 19684 pertaining to dis-
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erfmination in employment by employers, labor organizations, and employment
ngencies.

Five years agoe title VII of the Civll Rights Act of 1004 ordnined a natlonal
commitment to eliminate discerimination in all aspects of employment. Unfortu-
nately, as a result of compromize necessitated by politfenl considerations,
Congress dld not see it to provide realistie enforcement procedures to support
title VII's gunrantevs,

This blll corrects that deficiency, and does <o In o way that breaks new ground
In the continuing development of Amerlean law, Undor the President’s proposal,
the Fqual Employment Opportuntty Comndssion will conthie to scek volun-
tary complinnee with title VIT bhut, if conciliatory efforts prove unsuccessful, it
may bring Inws=ultx ngulnst recaleitrant violators,

The main thrust of this bill, Mr, President, {5 to provide for the trinl of cases
in the U8, district courts where the Equal Opportunity Commission has found
reasonble canse to belleve that o viotation has ovenrred.,

Traditionally, advocates of fuir employment legishiution have =ought enforee.
ment. by regulntory agencies through administeative processes, Thisx proposal
preserves the most attractive features of that approneh expertise and inde-
pendence from shifting politienl winds —while contempluting o vigorous polley
of enforcement fn the conrts, where speedy redress ean be obtained through due
process, In addition, ft has the advantage of being capable of easy aceommoda-
tion within FEOC's sxisting strueture.

Proceedimgs under this measure will he able to be conumenced shortly after
enaetment, On the other hand, if we should Instead enaet leglslation providing
the KEOC with declsiopmnRing and  enforcement authority through ndmin-
Istrative processes, it whl require 2 to 3 yeuars of goearing up before rosults can
begin to be renlized, a further delny ditBenlt to necept,

Under the administration’s bitl, Mr, President, charges of unlawful or dis-
criminatory employment practices will continue to be flled with the EEOC. ‘This
agency wihll conduct fnvestigntions of these charges o, where the evidenee
estnblishes reasonable eause to believe o violntion has ovenrred, the EROUC will
attempt to conetliate the dispute ns it does at present,

should concillation attempts fall, however, the EROC will have complete free-
dom to file n complnint In an approprinte Federal district eonrt, which will he
the teind tribunal to hear the case on the merlts,

Rimilarly, where the Commission dismisses a charge after investigation, the
agprieved person shall have the right to commence an aetion tn Federal dixeriet
court as he does under present Inw,

Deetslons of the Federal distriet courts ave appealable to the appropriate U.S,
court of appeals nnd the U8, Supreme Courd in the usual nanner, with one nudi
fleation, This Involves the situation where the EREOC Joxes a ease in whole or in
part In Federal distriet court litigation, In such clrcumstances, the Civil Rights
Division of the Justice Deparvtment, after recelving recommendations from the
Commission, will deelde which eases to appenl to the conrt of appenls.

The alternative proposal to the procedures in the administration’s bill, Mr
President, {8 to provide for administentive Htigation in the flist instance before n
Federal trial examiner subject to the provisions of the Administrative Procedures
Act, The trinl exominer's findings and recommended order wonld then by sube
Jeet to review by the Commission with uttimate judicinl review in the 1.8, conrt
of appenls elther ns the result of un enforeement proceeding brought by the EEOC
ot by a petition for review filed by any party to the proceeding.

I have previously taken the position that the Commission should have the
game decision making authority and authority to enforce {ts orders in the courts
of appeals as do other independent Federal agencles snueh as the Federal Trade
Commission and the National Labor Relations Board,

I have taken this position in the past, however, in the context of elther grant.
ing the ELOO decision making and enforcement powers or leaving the law in
its present posture. This latter alternative is completely unneceptable, as both
tho Inw and the Commission need to be strengthened and given additlonal tools
with which to nceomplish the objectives set by Congress.

The bill which I introduce today, Mr. President. does contain the teeth of en-
forcement which are so badly needed. Enforcement comes much more quickly
here, from the Federal district court fnitlally, than it would under an adminis.
trative hearing type of bill,

In this vegard, the entire proceeding will probably he sitbstantinlly shortened
by direct appeal to the court of appeals from the trial in Federal district court,
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rather than followlng the moro circultous route of ndininistrutive hearing before
n trial exuminer whose findings amd opder are appenluble to the Commission
before access to Lhe conrts of appedls siny be obtained,

Furthermore, a5 I reviewed this bill, I find no way In which it will hinder or
tle the hands of the BEFEOC in performing its duties,

Thus, the Commission I8 free upon its own determination to Htlginte any or all
cases it destres to in Federal distriet court with ho person or ageney being given
the right to veto or reverse such FKEOC aetion,

Moreover, in the exercise of fts owy expertise in this particular arey, the Com-
wisston may urge upon the courts any proposed remedies which it might have
ovdered In its own right If it retained declsionmaking authority,

The propriety {n geanting, modifying, or denying such remedies will inally be
determined by the court of appeals, and possibly the Supreme Court, under this
bill In the same manner a8 would be the case i the Comtilission were granted the
ntthority to bssue its own orders subject o court review,

There i8 also the question of whether this M will result in a backlog of cases
awaiting trial In Federnl distpiet courts, Thix is o matter we st study closely,
but iy present feelfng is that it will not approach the backlog which wonld
be faeed by the Commission If 1t were required to review every Hugated case in
the country before enforcoment n the conrts op appeats cottld be sought.

Moreover, ax Federal eourt precedents are established under this ML 1 envision
a substantinl number of respondents complyitg with court deelslons or entering
tnto meaningful conellation agrecments with the Conndssion, rather thun appeal-
ing, after they lose cases in Federal distreiet conret, Not to mention the incrense
in pretrial concitiations by respondents who woukld take their ehances in derawn
ont administeative proveedings before st Federal trinl examiner and the Commis-
sion, bt who would hesttate to go to trinl diveetly in Fedepnl disteiet court when
the precedents are clear,

1 want to note, however, that 1 reserve the right to offer amendments In our
committee which tn my Judgment. ciun make this plece of leglslation stronger and
evenn more effective in removing the bot of discrimination in hiving and amploy-
ment practices and to Insure trae equnlity of opportunity for all gualitted persons
in seeking, obtnining and retwdnlig employment in both the public and private
sectors of our cconomy.

Mr, President, lnws protecting human elghts are ax deserving of adegnnte im-
plementittion s any other declaration of natlonnl policy, and, fntevd, deserve
priority. Congress has deelared that certain stlseriminatory acts are unlawful
and it s overdue In adding substance to fts words, We must act now, to finally
demonstrate thuat the law -all Inws —apply to everyone equally, and that the
comfortuble as well as the diswdvantaged are subjeet to it< rute.

(3. 2806 was subsequently introduced as amendment No. M3 to
S, 2453.)

Soenator Crangron, Mr, Chairman, I would like to make n vory
briefl statement concerning the very important bill which you intro-
duced, which is hefore the subcommittee for considerntion this morning.
I congratulate you on moving so rapidly to hearings on this measure,

I look forward to these heavings in order that 1 may benefit from
the views of those in the administration and those in the private see-
tor who are most experienced in the eivil rights field,

I am very nmolll in sympathy with many of the provisions of
S. 2453, especially the granting of cease and desist. powers to the
‘qual Employment Opportunity Commission, Ior this reason, I was
a cosponsor of the omnibus civil vights billy 8. 2029, introduced by
Senator Hart on April 20, 1969, which also contained such a provision.

When 8, 2453 was introduced, 1 was, and T continne to be, con-
corned about the future of effective eivil rights enforcement hy the
Federal Government should all enforcement and complinnee responsi-
bilities be centralized in one agency, Beeause of my concern over
whether consolidation would help or hinder actual progress under
present circumstances, I did not join in cosponsoring this measure.
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My concerns in this regard are only heightened when that one agency
is already tied up with a substantinl ease backlog, and has not been
notably successful in the pust in obtaining approprintions or person-
nel ceilings adequate for it to earry out its much more modest
waorkload.

I am hesitant to ereate within the Federal Government n solitary
target upon which all equal employment. opponents can concentrate
their efforts to stymie and defeat the guarantees of title VIT of the
Civil Rights Act of 1064, Given the clear vaeillation of the present
administration in the civil vights field- -shown by its initinl failure to
enforce Federal contract. compliance regulations on equal employ-
ment opportunity in connection with grants of defense contracts to
certain textile firms, by its failure to request or support extension of
the Voting Rights et of 1965, by its unconscionable dilution of the
enforcement timetable for sehool desegrogation, and by its coneilintory
silence Inst week when the Whitten amendment squeaked through the
House—EEOC consolidation conld be a disastrous course at this time,

I plan to follow these hearings eloselyy My, Chairman, in coming to
n jndgment on this question, Mthough conflicting sessions of other
S\J)vommittoes will not. permit. me to be here thronghout, T will eare-
fully review the transeript,

'l‘?umk you, Mr, Chairman, for permitting me to mnke this brief
statement.

Senator Javees, Mr. Chairman, U have n rather special reason for
making this very hrief stntement beeause 1 did not join in the ndmin-
istration’s bill notwithstanding the fact that T am the ranking member
of this subcommittee,

My reason, which people are entitled to know, is not that T am very
eritieal of the administration in any way or in any way do not appre-
cinte this initiative. It is only that 1 have heen committed to the cense
and desist. order appronch since 1964, when we first had to compromise
our position in the Civil Rights Act of 1964 and the following, and
accopt employment security provisions regarding  diserimination
which were, in my judgment, simply a price paid for getting the Civil
Rights Aet of 1961 enacted, which was completely inadequate for
the purpose,

Senator Cranston just mentioned Senator Tlart, who has heen more
or less my partner in this legisiation, [ have stood with my colleagues
in the same bipartisan way for a measure to give cease and desist pow-
ers to the Commission which was reported out of this committee in the
Inst Congress, but got. nowhere in the full Senate.

I still believe that this is the way in which to proceed.

Being rather devoted to honesty in these matters, T just felt 1 could
not, as much as 1 appreviated the reason the administration took this
course, join the administ ration hill,

As the members of this committee are well aware, as part of the
compromise necessary to break the filibuster against the bill which
became the Civil Rights Act of 1964, it was necessary to ngree that the
EEOC would be shorn of any effective power to enforee the provisions
of title VIT on hehalf of employees who had suffered illegal discrim-
ination, This is a glaring defect in the law which we have heen at-
tempting to correct ever since 1964, Thus, in the 89th Congress a hill
similar to 8, 2453, which we nre considering today, was passed by
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the Touse of Representatives, only to die in the Senate, Tn the 90th
Congress we were successful in reporting out of this committee
S, 3465, also similar to S, 2453, but unfortunately the bill was never
taken up by the full Senate.

With the passage of time the need for giving the Commission power
to enforce t‘m equal employment guarantees of title VIT has in no
way diminished, Last year, over 17000 charges were filed with the
Clommission and the Commission has heen successful in achieving vol-
untary concilintion in something less than half of the cases in which it
has found rensonable cause to believe that violation of title VII has
been committed, These facts alone speak clogquently of the need for
this legislation.

There is, therefore, no question that the committee should act
promptly to give the Commission adequate enforcement power. There
18 some question, however, as to what form this enforcement power
should take. Under S, 2453, the hill which I have cosponsored, the Com-
mission would be given cease and desist order power similar to that
enjoyed by the National Labor Relncions Board., Under the bill re-
coently sent up by the administration, the Commission would be em-
powered to institute suits in the Federal distrief courts ngainst the
persons whom it has eause to believe has violated title VIT, T recognize
that nrguments can be made in support of cither of these approaches.,
Certainly either one of these bills wonld be a vast improvement over
existing law. Nevertloless, T do believe that the traditional procedure
of administrative hearings. followed by cease and desist orders, would
be a superior enforcement tool as compared to the institution of suits in
the distriet courts, There is nothing that can be accomplished through
suits in the distriet court which eannot be better done through the cease
and desist order approach.

Although, for the renzons 1 have stated, 1T am not inelined to agree
with the administration’s hill, T do want to take this opportunity to
commend the administration for the initiative it has shown in this
matter, [ would emphasize agnin that either of these two bills would be
1 ovast improvement over existing law.,

The ndministration’s commitment to the cause of equal employment
opportunity has also been demonstrated in connection with the revised
Philadelphia plan, recently promulgated by Assistant Secretary of
Labor Arthur Fleteher. Unfortunately, the Comptroller (feneral, in
what T consider to he a complete misconeeption as to his authority, has
issued a ruling to the effeet that the revised Philadelphin plan is in-
valid. T believe that the Comptroller General's ruling undermines the
whole equal employment opportunity program under Executive Order
11246 and 1 fullly concur in the decision of the President, Attorney
General Mitchell, and Seevetary of Labor Shultz, to implement, the re-
vised Philadelphia plan notwithstanding the Comptroller General’s
ruling. This matter should be adjudicated in the courts, which have
the nuthority neeessary to decide such fundamental questions,

This committee will alzo have to consider very mro?ully the proposal
embaodied in 8. 2453 to transfer the Office of Federal Contract Compli-
ance and the Civil Service Commission's funetions with regard to
equal employment. opportunity for Federal employees to the EEOC.
Given the tremendous backlog of cases now pending before the Com-
mission, the additional work which will have to be undertaken by the



38

Commission if it gots conse and desist order powers, the difficulty of
obtaining adequate funding for the Commission, and, finally, the signs
that under the leadership of Secretary Shultz and Assistant Seeretary
Arthur Fletcher the OFCC is serious about. implementing Jxecutive
Order 11246, T am doubt ful as to the desirability of transferring OFCC
at this time. I hope that the vepresentatives of the Labor Department
and the Civil Service Commission as well as the KEOC will address
themselves more specifically to this problem in their festimony before
this committee.

Finally, I would also like to take this 0p¥0!‘hll)ify to urge prompt
nction on this legislation by the committee. I know that the chairman
and the other members ave fully aware of the opposition which still
exists to this legislation, I um, therefore, convineed that we must press
as hard ns we ean for a strong bill and that we must do onur utmost to
see to it that a hill is reported out to give us time to cope with the threat
of a filibuster and the other tactics which will uucfoubtedly he used
agninst. it. ‘

Those are my views, Again, T wish to state T think the administra-
tion has taken fine initintive to move this forward. Although I do not
agree the remedy chosen may be the best remedy or the only one we
;'ﬂn gel, certainly it may be a very major improvement over what we
mve,

Senator Wirtams, We all support this legislation and we certainly
appreciate the consideration the Senator from New York has given
this over the years. We will begin onr hearings with the Chairman of
the Equal Employment Opportunity Commission, Mr, William H.

Brown ITL. Mr, Brown, _ ‘
Your statements have been distributed to us, Mr, Chairman, You

may proceed in any way you desire,

STATEMENT OF WILLIAM H. BROWN III, CHAIRMAN, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

Mr. Brow~, Mr. Chairman and members of the subcommittee, T
am pleased to appear before you here this morning to comment on
Senate hill 2453 and Senate hill 2806, both of which are designed
to strengthen the enforcement powers of the Fqual Employment Op-
portunity Commission (1E0C),

The Flr;\ml Employment Opportunity Commission was established
by title VIT of the Civil Rights Act of 1964, Title VIT prohibits dis-
crimination based on ruce, color, veligion, sex, and national origin in all
aspects of employment, The Commission is bipartisan in composition
and its members serve H-year terms on n staggered basis, Commis-
sioners are appointed by the President, with the advice and consent of
the Senate, with one designated as Chairman,

Title VIT prohibits four major groups affecting commerce from en-
gaging in discriminatory practices: employers, public and private em-
ployment agencies, labor organizations, and joint labor-management
apprenticeship and training programs, Fmployers of 100 or more per-
sons; lnbor unions with 100 or more members or operating hiring halls:
and employment agencies dealing with employers of 100 or more per-
sons were covered in the first year of the law’s operation, with the num-
ber dropping in each succeeding year to 75, 50, and finally 25.
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The stepdown process thus ended with employers and labor unions
of 25 or more being covered since July 2, 1968,

The Commission has two major assignments ander title VII. The
compliance program which would be fundamentally affected by both
S. 2453 and S, 2806-—amendment. No, 143 to S, 2453 —provides for the
investigation, determination of reasonable cause, and conciliation of
complains of employment discrimination,

Tllm technical assistance program offers advice and assistance, edu-
cational aids, and affirmative projects for voluntary efforts to promote
the objectives of the act,

In addition, the Commission serves as the Federal grant agensy for
State and local fair employment practices commissions, In fiseal year
1969, grants were uppmved for 25 State and 19 munieipal agencies to-
taling $700,000, T'his is a part of the title's general schenie of encoun-
aging the States to provide machinery for the settlement of disputes
within their own borders, and is closely related to the deferral
requirements of section 706,

Inder the existing legislation, the complaint. procedure works as

follows:
The nggrieved person files u sworn, written charge with the

Commission.

If the charge involves an employment. practice committed in a State
or political subdivision which has an effective fair employment prac-
tices lnw, the Commission must defer to the State or local ageney for
n period of 60 days, extended to 120 days during the first year of
existence of the State or local law,

A charge must be filed within 90 days of the ocenrrence of the alleged
unlawful employment. practice, or 210 days if deferral to a State or
local agency isinvolved.

The Commission then investigates the charge, makes n finding based
on the evidence, and, if reasonable eause is found, attempts to obtain
voluntary compliance, Investigation and concilintion are undertaken
by agents of the Commission; reasonahle canse is determined by the
Commission itself.

If within 80 days after the filing of a charge the Commission has
been unable to obtain voluntary complianee, the charging party may
bring a civil action against the respondent in the Federnl district
court.,

The Attorney (ieneral may also bring a civil action in the Federal
courts to correct a pattern or practice of diserimination,

The IEOC may refer cases to the Attorney General with the recom-
mendation that he institute such a eivil action, and it may also recom-
mend that he intervene ina eivil netion brought by an agarieved party.

In its 4 years of existence, the Commission has received over 40,000
charges of which approximately 56 percent complained of diserimina-
tion beeause of race, T'wenty-three pereent were concerned with sex
diserimination, with the remainder of the charges involving national
origin and religion,

Of the 21,065 charges that were recommended for investigation, rea-
sonable cause was found in 63 pereent of the eases that. completed the
decision process, but in less than half of these cases were we able to
achieve either a partially or totally successful concilintion.
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Tt can readily be scen that the existing law is seriously deficient. A
respondent determined to maintain the status quo need only resist
exhortations to change his ways and take refuge in the knowledge that
eventually the Commission must withdraw.,

Tn most cases, the possibility of a pattern or practice suit being
brought. by the Attorney General may be discounted for the simple rea-
son that the Justice Department muct be very selective in expending
its resources. All that an intransigent respondent has to fear is the
unlikely possibility that whomever he has discriminated against will
take him to court. This has happened in less than 10 percent of the
cases where wo found reasonable cause and attempts at conciliation
were unsuccessful,

This is a peeuliarly anomalous situation, The primary reason for the
enactment of equal joh opportunity legislation was to facilitate the
economic advancement of a signifieant class of disadvantaged persons,
Certain minorities were by social custom relegated to the bottom of the
economic heap, and consequently were prevented from enjoying the
normal henefits of membership in our substantially money-oriented
society.

To correet. this disparate status of minorities was the purpose of
the Civil Rights Act of 1964, Yet in order to realize the rights guaran-
teed him by title VII, the disadvantaged individual is told that in the
pinch he must hecome a litigant, which is an expensive proposition and
traditionally the prerogative of the rich. Thus minorities are locked
out of the proffered remedy by the very condition that led to its crea-
tion, and the eredibility of the Government's guarantees is accordingly
diminished. '

This is not. a healthy condition for any society. If the Nation is to
bo socially as well as economieally prosperous, it must take a realistic
attitude toward protecting the rights of all of its citizens, regardless
of their color or the sensitive nature of the matter involved.

Tt has been established that the resources of the State should he
made available for the protection of individuals asserting collective
bargaining rights under the National Labor Relations Aet. .\ fortiori
it is even more important to afford similar protection to human rights
guaranteed by the Civil Rights Aet of 1964, for the matter we arve
dealing with is one basie to the quality of Ameriean life--the decent
self respeet that goes with n job commensurate with one's abilities,
and, until this right is enforcenble, the American dream will remain
an illusion seeking reality.

The choice of method involves varied factors, The agency respon-
siblo for enforcing title VII should have a civil rights orientation
that embodies congiderable expertise, while being capable of remain-
ing unaffected by changes in the political climate, Tt is partienlarly
important. that. the ageney’s policies not he subject to changes in
administrations.

This suggests the regnlatory agency maodel, and in particular the
FEOC. Under the provisions of title VII, as it would be revised by
S, 2453, the Commission would continue to seek voluntary complianee
by informal means of concilintion and persnasion, but, if a point
were reached in a particular case when the Commission determined
that. further conciliation efforts would be unwarranted, the following
steps would take place:
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The Commission would ixsue and eause to be served upon the respon-
dent a complaint stating the facts on which diserimination is alleged.

A full hearing on the merits would then be held before the E1SOC
or its members or agents,

After the hearing, if the Commission found that the respondent
had engaged in an unlawful employment practice, it. would state its
findings of fact and issue a cease-and desist order, The order conld
include approprinte aflirmative relief, such as reinstatement. and pay-
ment of back wages, and conld also require the respondent to make
reports from time to time on the extent of his compliance,

If the Commission found that no unlawful omp‘nymtmt practice
occurred, the complaint would of course he dismissed,

Once a cease-nnd-desist order was issued, the EEOC could petition
the appropriate court of appeals for enforcement. of its order, Any
respondent. or person aggrieved by a Commission order could like-
wise obtain review of the order in the court of appeals.

This has been the traditional approach to strengthening fair
employment statutes, and 1 have gone on record several times as
being favorable toward the enactment of such legislation,

An alternative has heen proposed by the President, however, which
I now regard as preferable since it embodies a8 mechanism more con-
ducive to enforeing the law rather thar: merely administering it,
The cease-and-desist. approach would inhibit such an attitude, for
it. carries with it a presumption of quasi-judicial nentrality toward
the problem title VIT seeks to correct. An aetive enforcement siance,
whicl; T think absolutely necessary, would thus be at odds with the
(‘fommission’s own machinery,

The administration proposal, if enneted into law, wonld allow the
(‘ommission to go into court. should coneiliation fail, and seek redress
of unlawful employment practices through the familiar process of
litigation, The conceptual problems that T have indicated would
result. from the cease-and-desist approanch would he avoided, while
the best fontures of the independent ageney concept would be saved,

In addition-—and I think this is determinative-—-the administra-
tion's proposed enforcement system conld be easily nccommodated
within the Commission’s existing structuve, while cease-and-desist
machinery would require at least £ vears of tooling usm hefore the
first. administrative hearvings could be held. We would he able to
enforee title VIT in the courts with the comparatively less diflicult
adjustment of adding 50 lawyers to our General Counsel’s staff' dur-
ing the first year, with an additional 25 during the second year,

'I'he White TTouse has assured me that the President will vigorously
support such a stafl’ increase, as well as authorization of our full
fiscal year 1970 hudget request, We have a serious backlog problem—
over 2,500 respondent investigations at this point-—and it will be
imperative to ease this situation if speedy relief is to become a reality:,
Al the good intentions in the world will he unavailing if not backed by
the necessary hard resources.

The private right of action is retained in both bills, as T think it
should he. Individual initiative in the courts has historically furnished
the main impetus to eivil rights progress, and is indispensable as a
complementary tool in building a hody of title VIT law.
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This is as true in the area of equal opportunity ns it has been in school
and facully desegregation, where legal victories have enjoyed more
publicity. Tn Quarles v. Philip MWorris (271 F. Supp. 842), for exnmﬂ)le,
the legal defense and education fund was snecessful in urging that
the provisions of the act reach the present consequences of past dis-
crimination: that is, n discriminatory seniority system devised before
the effective date of title VII. This Creision has made an important
contribution to the case law of title VIT and is by no means unique in
illustrating the value of continnal replenishment of the legal frame-
work of the title from extragovernmental sources,

Finally, nccess to the judiciary in seeking redress of grievances
should not he reduced to a parens patrine tvpe of right, assertable only
by 0 Government official acting on an aggrieved person’s behalf, Every
man deserves the right to seek his day in court, whether an adminis-
trative agency thinks his cause is just or not. Otherwise, the system
becomes somewhat patronizing and thus at odds with its own end.

SHI the primavy burden of eliminating diserimination in employ-
ment should rest with the Government, and there is u substantial like-
lihood that once the credibility of governmental action is established,
respondent resistance to the policy of the title will diminish. This will
operate to vastly improve the possibilities of obtaining voluntavy
complinnce throngh informal means of conciliation, and the informal
persuasion contemplated by the title will finally gain the attractiveness
that has been lacking in the absence of prospective enforcement,

S. 2463 would make several other changes in the present provisions
of title VIT, and T would be happy to answer any questions the
members of the subcommittee might have about them,

T should reiterate, however, that T strongly favor the administra-
tion approach, and I have the assurance of the President that every
effort will be made to obtnin speedy passage of his proposal, free from
any amendments that might be offered to cripple its provisions,

Realistic legislation in this area is long overdue, rnd is absolutely
essentin] if we are ever to witness the final demise of employment
diserimination.

I'wish to thank the members of this committee for permitting me
the opportunity to appear hefore it, and T would be very happy to
answer any questions that they might have.

Senator Wirrrays, Thank you very much, Chairman Brown. You
did in your statement refer to the fact that you were of another mind
and have heen on the means of enforcing equal employment. oppor-
tunity.

Of course, we are familine with your position on other oceasions.
T believe right here in your hearing in April you stated your view then
that the EEOC absolutely must have cease and desist. orders. More
recently in a letter to the chairmnn of the Labor Committee, to Chair-
man Ralph Yarborough, in answer to a request to comment. on S, 24583,
vou will reeall you suid in conneetion with enforcement:

Finally, equipping the Commisslon with such powers as cease and desist would
serve to bring it into Hne with the framework of other regulatory agencles

entrusted with the enforeement of snbstantive law, advantage of uniform {nter-
pretation ‘and efficlency of effort will follow while preserving the traditional

oversight function of the courts.
Of eourse, you have indicated you appreciate the remarkable dif-
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ference that has come to you. We appreciate it, too, and understand it,
and T wonder if you could explain in a little more detail how this

remarkable change hns come to you. .
Mr, Browys. T would be very happy to, Mr. Chairman., As T have

gone through this legislation, both the bill which you yourself have
introduced as well as the administration’s proposal, which Senator
Prouty has seen fit to introduce, T have tried to view them ns

dislrmssionntoly as T could. )
Your references both to my letter and my hearing are absolutely

correct and acenrate, _ .
Senator Wintiams. And if you will pause a moment, the letter we

veceived on July 25, and without objeetion T wonld like to include

the entire letter in the record at this point.
(The communication referred to follows:)

EQUAL EMpLoy MENT OPPoRTUNITY COMMIBBION,
Washington, D.C., July 25, 1969.

Hon, Rarri YARBOROUGH,
Chairman, Committee on Labor and Public Welfare,
1.8, Nenate, Washington, D.C,

DEAR MR. CuamrMAN: Thank you for your letter of June 23, asking the Equal
Fmployment Opportunity Commission to submit n report on 8, 2443, the equal
employment opportunity legisiation introduced by Senator Willlams and thirty-
four other membors of the Nennte.

The Bqual Employment Opportunity Commission strongly recommends ndoption
of this leglslation. We helieve that if equal opportunity ns promised by Title VIT
of the Civll Rights Act of 106t i3 to be made n renlity for all Amerieans, the
Government must boe provided with means appropriate to reaching that goal,

The major provision of the bill would empower the Commission to lssue
Judlefally enforceable cease and desist orders after a full hearing on the merits,
should informal methods of persuasion and concilintion fall, Under present law,
the Commission Is only able to investigate charges of dixevimination, and if it
finds that n violntion of Title VIT has occeurred, attempt. to resolve the controversy
by voluntary means, Absent the filing of o patteyn or practice sult by the Attorney
General, enforcement s left to the initiative and resources of the aggrieved
individual, who ean seek relief in the Distrlet Court,

This 1 to place the burden precisely where it should not He. Of 1,054 attempted
comellintions during the first three years of the Commission's existence, only
779, or less than half, were complotely or partinlly suecessful. S8ince the brunt
of emplovment diserimination falls on those who due to economie disadvantage
are particularly unahle to withstand the delay and expense of a court trial, it is
ctear that In a vast majority of the cnses where concllintion wax unsuccessful,
the aggrieved person went without a remedy.

If the Commission were greanfed cense and desist power as In the Bill, the
burden of enforcement would shift to the Government, which could then Imple-
ment the polieles of Title VII in o menaulngful and consistent manner, as befits
any natlonal commitment to the publle good, The concilintory functlons of the
Commission would in no way he deroguated, since the prospect of an enforceable
order would opernte to make respondents more receptive to informal procedures.

Finally, equipping the Commission with such powers would serve to bring it
Into Hne with the frameworks of other regulatory agencies fntrusted with the
enforcement of substantive law, Advantages of uniform interpretation and effi-
cloney of effort will follow, while preserving the traditional oversight function
of the courts,

There are a number of other changes, substantive as well as perfecting, that
the Bill would make in the present strueture of Title VIT, which I would be happy
to comment on at the time of hearings. The provisions regarding cense and desist
orders, however, constitute the basie revistion that would be effected in the law,
and deserve the greatest amount of attention.

I <hall be availiable to appear at hearings on the Bill at your convenience, and
am hopeful that you will be able to schedule proceedings at the earliest

opportunity.
Sincerely,

84-807 0-~70-~~4

Winriay H, Browx I1L, Chatrman,
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Mvr, Brownw. I think this is quite appropriate particularly in view of
the fact that at the same time T sent the letter there was under con-
sideration by myself, as well ns members of the administration, an
attempt to strengthen the proposal,

At the time I sent that letter and the date vou indicated, July 25 of
this vear is correcet, I had very little hope that T would be persunsive
enongh to get any stronger proposal threugh or approved,

It seems to me the fact tllmt we have taken the traditional approach
should not. deter us from looking at something whieh in my opinion is
a stronger measure designed to (%.n the job we nre so interested in seeing
done. I think the most important thing that all of us here this morning,
or at least certainly most of us, would agree to is the very substantial
need of enforcement power for this ageney,

As T view the Prouty hill ns compared with the traditional approach
of cense and desist, and heing n good Tawyer T am always open to other
suggestion and recommendations, 1 have some present pride in author-
ship beennse T had a great deal to do with the drafting of the new
Senate bill,

It seems to me, ns 1 view the effects of hoth of these bills, the most
important. thing is what. ean we do to get enforcement power for the
ageney and to get it ns soon as we humanly possibly ean do it.

Under the proposal of the bill 8, 2453, trving to view this in the
most. objective manner in terms of how long it would take us to put
this into operation, and having had the opportunity of discussing
this matter with some of the members of the kntimml Labor Relations
Board who presently have this sort. of enforcement. power, the indi-
cations are that it would take us approximately 2 years to tool the
ageney up,

It would mean the hiring of some 100 or more hearing examiners.
Tt would require a great deal of regulations being drafted and adopted
by the Commission, Tt would require the obtaining of physieal facilities
for the hearings. This is estimated to be approximately 2 years,

Senator Javirs, May Task a question at. this point?

Thare would he nmhing to stop us, would there, from passing tha bill
that you want: that is, giving you the right to sue, offer it. for 2 years
and then give the Commission cease and desist powers,

Mr. Brow~. You are absolutely correct, Senator Javits. There is
nothing to prevent this at all. But the most important thing is that we
he given the right to do something about. the problems we are faced
with promptly.

In addition to the procedures, Senator Javits, T might algo add we
would have to wait until the first eases eame through the pipeline on
which we could use the cense and desist orders and that is presently
ostimated tobe 134 to 2 years,

So, we are talking ahout a 4-year period. Tast Friday T had an
apportunity of diseussing this matter with a member of the National
Lahor Relations Board as to how long it takes them to get one of
their orders enforced in court.

MMis estimate, at that time, was it would fake approximately 18
months hefore the fivst briefs are even filed, So, actually, we are talk-
ing ahout a period of about 6 years, Tt seems to me as'a lnwyer, and
T pride myself on being a good tria) lawyer, that within that 6-year
period of time, given the anthority which would be present. in Senate
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bill 2806, we could do n great deal to turn this whole matter around
completely beeanse if this measure was passed by the end of the year,
ns 0} January of 1970, we could be initinting the first suits under the
proposed bill of the administration,

Senator Provey. What was the time again, Mr, Brown?

Mr. Browx. I would estimate the time to put cease and desist in full
order and get the first court-enforced order would be 5 or 6 years.

Senator Provry. And under the administration’s proposals?

Mr. Browx. Tt would be a matter of o week. We have some lawyors
on hand and we have the mechanism in the ageney all ready for

handling this type of proposal,

Senator Provry, Thank you,

Senator Wirniams, As 1 veceived your projection of the time it
would take with cease and desist, which is the legal enforcement pro-
vision, did you say it. would take 6 years to get. n caso—-

Mr. Brow~, From the time it was originally started until the time
the first order was enforced by the court, it would take between 5 and
6 years. That is my first estimate,

Senator Wirrrass, Would you run through that again and how it
would work? Why wonld it take that long? We are going now from

the date of enactment.

Mvr. Browx, That is correet,

Senator WiLLtays, Why would it take 5 or 6 years?

Mr. Brows, The first step would be the actual tooling up of the
ageney to handle cense and desist authority, We are not presently

geared for that kind of authority., .
Senator WiLriass, You nre not starting with the filing of a charge?

Mr. Browx. No, we are not,

Senntor WinLiams, You ave starting with the period of tooling up.
My, Brows, That. is correct,

Senntor Wintiass, What goes into the tooling ?

Mr. Brows. Under the Nutional Labor Relations Board, they havo

abont 130 hearing examiners, so it wonld mean we wonld have to get
on hoavd probably 50, 80, or 70 of these persons anyhow in order to
cover the entive country. These people ave hard to come by, We would
haveto go out and actually recrait them very aetively.

Senator Wiretans, That would be harder than getting the lawyers
that the President has promised you?

Mr. Brow~, T think it would he infinitely harder than just getting
the lawyers we would need,

Second, of course, is the obtaining of physival facilities, because you
would have to have hearing rooms available to yon and these would
he needed throughont the country.,

In addition to that, the necessity of restructnring our own organiza-
tion: namely, to pass new regulations which wnuﬁl be able to handle
the cease and desist regulations which we presently do not have, of
course, That is the initial period of time.

Senator Witteass, That is the initial period for tooling up.

What does the Commission have now in terms of professional
personnel to deal with complaints?

Mr, Browx, Basically, onr coneiliators and investigators s well as
onr general counsel stafl. Then, of course, the Commissioners them-
selves make the determination of reasonable cause,
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I might also point out. to the chairmau that, under the present. setup
08 it exists unr{er the National Labor Relations Board, there are 23
lawyers on each Commissioner's staff, We have presently under our
setup only one administrative nssistant for each C'ommissioner,

So, of course, in addition to the hearing officers, even under the cease-
and-desist proposal, we would find it necessary to obtain probably some
100 additional Inwyers as well,

Senater Wrnniams, That is the fivst stage, phase | of tooling up
if it were to be cease and desist. What would be the first phase of tool-
ing up in the event that the alternate appronch were used ?

%Ir. Browx~. As o practienl matter, there would be no first. phase
because we presently have within the Commission attorneys in the
General Counsel’s staff which could start filing suits immediately, We,
of course, would be recruiting Inwyers in addition to those lawyers we
have,

Wa would be selective in the cases we would file suit. on but, if the
proper case came about, this could be done within a matter of weeks.

Senator Wintianms, This would be the instant-aetion approach?

Mr. Browxs. Tt would just ahout amount to that,

Senator Wirniays, How long will it take vou to accomplish your
suggestion and the present objective? TTow many new lnwyers?

Mr. Brow~, Approximately 50 in the first year,

Senator Wirrniays, Is there budget for that now or does that require
additional budgeting?

Mr. Browx. T would say to you, Mr. Chairman, in the event we got
the full budget under the 1970 proposal, the budget fignre, and the
figure the President has assured me he will press to get. we will have
enough money in that budget to take cave of that additional number of
lawyers in the first year, and we certainly would, of course, urge in the
following yvears ndditional money to give us the additional supporting
lmlp that we would need.

Senator Wirriass, Would you go back briefly to the second phase
of cense and desist.? We have the 2 years of tooling up, What are the
next 4 vears?

My, Browx, Under S. 2453 of course, we wonld have to wait until
after we had been granted cense-and-desist power prior to the time
we cotld use any of those cases which would mean we would start at
the end of that 2-year period, Tf we go by the backlog that. we presently
have, which is approximately a year and a half to 2 years, it would
mean the first ense would come through in which we could issue an
order at theend of the 2-year period,

Senator Wirriays, I did not quite follow that. If after the date of
enactment, n charge is filed and goes into the pipeline for considera-
tion, that would not take 2 vears to mature to t-lho potential cense-and-
desist. order,

Mr. Browx. They would take about that time, because it presently
takes us about 18 months to 2 years before a ease comes through hefore
conciliation could even be attempted,

This is part. of the erying problem we have. Onr backlog is just so
tromendous, and of course, if there ever was a case of justice delayed
being justice denied, it is certainly one being experienced by fhis

agency.
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Senator Wirriaxs. An individual elaim of discrimination under the
law ns it is takes 18 months?

Mr. Brows. 1t takes approximately 13 months to 2 years. This is
very interesting in light of the fact that the Congress when it enacted
this statute had hoped this would take only 60 days.

Senator WiLriays, Senator Javits?

Senator Javers. Mr, Brown, T mig it just tell you frankly because 1
am on vour side ultimately that T am deeply troubled about.’your effort
to carry the burden of proof in this matter, that this is a preferable
course to u cease-and-desist order.

I can see lots of vencons why we must do this, but I must suy as a
lnwyer, perhaps not equal to you in experience or quality, but still a
lawyer who has had considerable time in service and was paid very
high fees, T might wish to wager the burden of proof that this isa pref-
erable way, and frankly, T think you arve taking on more than the
administration can prove.

But, frankly, T think there are lots of reasons why we should do
this in the sense that we may veally he unable to do anything else to
push this tremendous movement forward.

As T say, frankly, that is my view. If you wish to comment on that
youmay and I have some specific questions I would like to ask.

Mr. Brow~. Your experience as well as your fees certainly exceed

my own and [ how to your wisdom in this area. It wounld seem to me
that as lawyers, both of us know that you take the best cases and cer-
tainly we realize, of course, there is a difference in terms of the burden
of Pmof.
The burden upon us would be that we would have to prove by a mere
preponderance of the credible evidence that onr eause was right, T
think that being a good lawyer as yourself we would certainly select the
best. cases and going into court with the best eases, of course, we would
hopefully get the best results.

{ might also add that part of the iden of filing these suits, and I think
that every snit that was filed would be filed with the understanding
and with the intention that if it beeame necessary, you would try it to
its conclusion,

But. T wonld daresay that. we will find most. of these cases will never
reach that stage. T think that we would create by the filing of certain
solective suits a elimate in which the conciliation effort would be able
to operate and operate as it was intended to operate under the orig-
inal legislation,

Senator Javirs. Is there any difference between what yon would
do and what the Justice Department is doing now ?

Mr. Brows. T would say basieally there is a difference, The Justice
Department presently operates, as you well know, under section 707
of the act which is designed to facilitate a pattern or practice of dis-
erimination suits. Because of the Justice Department’s limited re-
sources, they have not been able to bring as many cages as we would like,

[ think we should also !mint out that the Justice Department is
not a single-focus agency. They are concerned not only with diserimi-
nation in employment. but in many other areas. Qur agency is set up
and designed to deal with one specific problem: namely, diserim-
ination in employment. For that reason T think we would be in a

-,
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better position to bring the kinds of cases that are important and to
give it the kind of attention that it wounld requive, o

Senator Javirs, You would have no more power than the Justice
Department except that you might be able to sue in nn individual ense
other than a pattern and practice case : isn't that true?

Mr. Browx, We could do that but we would bring eases which are
representative of n pattern of practice i actuality,

Senator Javers, That is what they are supposed to do, foo. In other
words, there is no difference in quality, You say there is going te he a
difference in quantity and n difference in your concentyating on n par-
tieular line of ease, but the ense power is in the law now except that
it is not_ your agency, it is the Department of Justice that is charged
with it isn’t that true?

Mr, Brow~, This is true and many times understandably there
are differences between agencies, and it has happened in the past and
[ imagine it will happen in the future, There may he patterns of dis-
crimination we feel should be filed and Justice may be agninst it.

Senator Javers, When yon were passionately for the cense-und-de-
sist order as the ehairman stated, did you evaluate the alternative of
being given the power to institute suit 7 That has heen around a longr
time. We tried to get Senator Dirksen to give us at least that mueh in
1964 so this is not really new. Did vou evaluate and inventory that
when you decided that cense and desist was hetter and what were
your reasons for assessing cease and desist. as being better then and now
us being less desirable?

Mr. Browx. T might say that my passions ave aimed townrd the ve-
sults that we ean achieve here in terms of getting enforcement power,
and not to any particular kind of enforcement power, I did not com-
pletely evaluate the difference between the cense-and-desist legri<lation
and the one which the administration is proposing. At that. particular
time, I did not think it was possible to get {hat kind of bil through,
to be perfectly honest about it.

Senator Javirs, Did you at that time consider the right to sue pref-
erable to cease and desist ?

Mr. Brow~, What I am saying is T did not consider that at all, The
only thing T considered at that (ime was the bill presently pending
before this committee, |

Senator Javers, Do you really want us to helieve that. the adminis-
tration has taken you by the hand and led you up to the mountain and
showed you the Pmmiscd land of lawsuits as heing the solution?

Mr. Brows. No, I would like to think it was I who took them up to
the mountain and showed them those things because it was I who was
the strong advocate of this particular piece of legislation, It came
from me_and was presented to those at the top and we had a very
difficult time getting it accepted,

Senator Javers, Yet, you did not disclose this to us when you were
strong for cense and desist,

Mr. Brow~, If you will read the letter, the only thing I indieated
was that the proposal made by Senator Willinms was a good proposal,
and that cease-nnd-desist legislation is important. There is no question
in my mind that in the event the picee of new legislation which has
been proposed by the administration is not passed, T will snpport
cease and desist. 1 don’t think that puts us on opposite sides of the
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fence at all, Tt seems to me that a good physician uses many means to
freat the sume disease, Tt seems to me both of these things are appropri-
ate treatments, ‘The question then only becomes which of the two is
preferable and 1 say in terms of getting this (hing operational and
gotting the kinds of results that we want immediately, that the pro-
wsal which is being put forth by the administeation is preferable,
Ve certainly ean disagree as to methods,

Senator Javers, T would not wish to disagree, Frankly, T am very
ombarrassed by the necessity for nny disngreement. T want very much
to get more powers for the Commission. The only reason that 1 am put
in this rather stennge position for me is that, very frankly, the uni-
versal opinion of all mankind of lawyers is that a commission with
cease and desist. power has a lot more moxie than just a commission
that has a right to go into court and sue, T am trying to see your argn-
ment, and I think you nre taking the very tonghest argument; to wit,
that this is preferable. As a matter of fact, it may give us a little more
trouble with our sonthern colleagues who I would rather have thought
would have considered the right to sue as being something of n com-
promise. Tf this is preferable, they may give us a lot more trouble than
they give us on cense and desist orders,

T am very serious about. that, This is a very worrisome thing to me.
T think it is very true. You are making a very hard ease and could
make our whole role very much harder, Be that as it may, that is the
choice which has been mado and we will do our utmost to live with it.

I would now like to ask you a few specifie questions, if 1 may.

The administration covernge would continue at 25 employees, Our
coverage in S, 2453, the chairman’s bill and mine, wounld expand the
coverage to oight or more employees. Would you give us your opinion
on that? '

Mr. Brown. Senator, knowing the faets of life and realizing, of
course, the kind of hudget we would need to handle the number ot em-
bloyers and employees under Senator Willinms' billy T think would be
just as impossible for the ageney to operate, Yon are talking about. a
20- to 25-percent increase in the number of employees covered. You are
talking about a 200-percent increase in the number of employers
covered. We are presently running, as [ have indieated, n year and a
half to 2 years behind on our easeload already. To be given those addi-
tional kinds of powers at this particular point would be an impossi-
bility for us to handle in any effective manner.,

Senator Javers, Is it not trae we step down even in onr agreement
with Senator Dirksen, hard as that was to arrive at? I must say again,
without him there would have heen no Civil Rights et of 1964, so
I hasten to add that. He was the man who made it possible, and this
was by no means an inordinate price to pay.

To get back to the case, we l‘(‘(llll(?('(l it from 100 to 25 a year. What
would you say about stepping it down from 25 to eight in a new law as
we goat it again over a period of years?

Mr. Brows. T think that is an appropriate argument to he made.
1 would hope that the ripple kind of etfeet that we are receiving now
feom coverage of employers with 25 or more employees combined with
some sort. of strong enforeement power would be felt by those persons
who employ eight or more persons as well.
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Senator Javirs, Do T understand you are against stepping it down
over a period of time to eight employees?

Mr. Browx. T think it is something we could consider in the future,
but we are working with sueh a tight budeet and limited resources that
it wonld be just impossible to handle presentlyv, Tf we were to inerease
immediately the coverage to employers of eight or more employees,
and we are already ranning 2 vears behind our backlog, T am sure
this would double the backlog,

Senator Javrrs, T did not say increase immediately. T asked you if
you were for stepping it down as we stepped down the coverage in the
hill as wo passed it in 1964 from 100 to 25, % nsk whether you are ngninst
and if you are, what is your reason for not phasing in the stepdown
from 25 to eight which is about in the same order of magmitude? T
might point out that many State fair employment practice lnws, in-
cluding that of my own State, deal with emplovers with a small number
of employees, Why would you be against that ?

My, Brows, T have nof indicated T am against it, This is certainly
something we onghit to consider in the future,

Senator Javers, Ave you for putting it in this bill on a stepped down
basig?

Mr. Browy, Tf the Senator wonld indieate in what period of time
he would envision it, T wonld be happy to comment on that.

Senator Javers, T will do hetter than that. T will ask vou as Chair-
man of the Commission to surgest to us what yon would consider a
feasible period of time, not this minnte, Do it in weiting and think it
over. No one is trying to got you in an awkward position, Think it over
and let. us know, 1 ask unanimous consent that that he made a part
of the record,

(‘The information follows:)

COMMENTS ON BXPANSION oF REOC JugisprertoNn To INCLUbDE MPLOYERS
or 8 1o 2 PERSONS

Bxpansion of KOs furisdiction to tnelude employers of from 8 to 24
persons wonld be a salutary improvement In the law, since diserimination ought
to be reached wherever {t exists, and the <mall establishment is a traditlonal
trouhlo area in the fleld of equal opportunity,

It is evident, however, that expansion of jurisdiction in this fashion will
detract from the multiplier effect of decislons fnvolving large employers, The
potential respondent worklond -which ix the relovant statistic --will be inereased
by 200¢%, and an immediate expansion of jurisdietion on that seale would almost
cortainly lead to a erippling avalanche of casges,

A more prudent method of taking on this new responsibility would be to
stop-down the minimum number of employces necessary to trigger EE.O.C,
getlon over a five-yoar period, and thus nllow the Commisston to gradnally absorb
Jurisdiction over the various levels of small emplnsers. A suggested schedule
would be:

Wirst Year: Employers of 20 or nore persons,
Second Year: mployers of 14 or more persons.
"Third Yenr: Employers of 13 or more persons.
Fourth Year: KEmployers of 10 or more persons.
Fifth Year: Employers of 8 or more persons,

This would aecomplizh the desired end while preserving organfzational stabil-
ity, und in fact parallels the jarisdietional expanslon of tho Comniission during
its first yonrg of operation,

The ofreumstance of a gradual step-down, however, is not in itself suflieient to
enable the Commission to absorb the added burden. Additlonal staff and mone-
tary resources will be absolutely necessuary if the Commission is to successfully
fmplement its new mandate, and the legisiative history should indicate that such
wig the intent of Congroess,
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Scenator Javirs, Somewhat along the same line is bringing the Com-
mission to handling the complinnee funetion of the Civil Serviee Com-
mission, The bill which is technically before us provides for such a
transfer of anthority to you, to your (‘ommission : the administration
bill does not, Agnin, no one is trying to get you to give n quick answer,
but T would ask that yon give us n considered answer as to the position
on that. subject and if the answer should he aflirmative, what period of
time would it take to give an opportunity for the Commission to meet

that issue, |
Mr. Brow~, T would be very happy to do that,
(The information follows:

FEpERAL EMPLOYEES AND IBQuar Jou OPPORTUNITY

The Federal Serviee is an area where equal Job opportunity is of the highest
Importance. Amerfeans tradittonally measure the quality of thelr democracy
by the opportunity they have to partieipato in governmoental processes, and the
degrer to which a minorlty group is excluded from the Federnl bureaucracy ac-
curately reflects its status In the hody polltie,

Executive Ovder 11246, Issued in 1085, recognized the Importanco of the need
for full participation of minoritles in government, but di@ not go far enough In
spelling out the responsibilities of administeators in that regard. On August 8,
however, the President promulgated Execentive Order 11498 to roctify the de-
flefeney, and now for the first time the duty of every federal department and
agency head has been minde elenre, Seetion 2 of the Order states:

“The head of ench executive department and ageney shall ¢ tablish and main-
tafn an aflirmative program of equal employment opportunity for all eivilinn
employees and applicants for employment. within his jurisdiction in accordance
with the poliey set forth in section 1, It ts the responsibility of each department
and ageney head, to the maximmm extent possible, to provide sufficient resources
to administer such n program in a positive and effective manner; assure that
reeruitment activities reach all sources of job candidates; utilize to the fullest
extent the present skills of each employee; provide the maximum feastble op-
portunity to employees to enhanee thelr skills so they may perform at thelr
highest potential and advanee fn accordance with their abilities ; provide tralning
and advice to managers and supervisors to assure their understanding and im-
plementation of the polley expressed in this Order; assure partielpation at the
Joeal level with other employers, schools, and publie or private groups In co-
operative efforts to lmprove community conditions which affects employability ;
find provide for a system within the department or agencey for perlodically evalu-
nting the effectiveness with which the poliey of this Order is being carried out,”

In the context of thig signitbant step forward, it would not be desirable (o
transfer jurisdietion over these matters from the Civil Service Commission
to the Fyual Bmployment Opportnnity Commission, especinlly it 115000 s
how to assume copnfzanee over the employment pricetices of State and loea)
governmenty, aid employers of 8 or more persons, The added hurden would
simply be too great.,

A better course would be to afford the Civil Serviee Commission the oppor.
tunfty to Implement the new Order until sueh time as o rensonahle assessment
of its performance ean be made, and i necessary, nlternative systems constdered,

Senator Javers. The sama problem relates to State and local employ-
ees, I would appreciate very much having your view on that particular
question, A1l of these go to what should be the essence of the law.

('The information follows:)

FAMPLOYEES OF STATE AND LoCAL GGOVERNMENTS, AND 1LQuar Jon OPPORTUNITY

At present there are appreximately 0.6 million persons employed by 81
thousand governmental unitz in the United States. Unfortunately, most of
these Jurisdictions do not “have effective equal job opportunity programs, and
the Hmited Fedoral requirements in the aren (e.g, “Merit Systems” in Federally
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aided programs) have not produced significant results. The problem is par-
ticularly nente in those povernmental aetivities whieh are most visibhle to the
minority communities (notably law enforcement und the administration of
Justieer with the vesult that the credibiity of the government’s elaim to exist
“for all the people . , . by all the people” is called fnto serious question,
The Fourteenth Amendment not only promised, but guaranteed equal trentment
of all citizens by Stutes angd their politienl subdivisions, Too often the last
sentenee of the Amendment, enabling Congress to enforce the article’s gunrantees
“hy approprinte legislation,” is overlooked .nd the plain words of the Constl-
tution allowed to lapse, "Appropriate legislution”™ to fmplement the aspeet of
State wnd local governmental netivity jn question s long overdue, and should

be enaeted without further delny.
The Equal Employment Opportunity Commission and Its parent siatute,

THie VII of the Civil Rights Aet of 1964, provide exizting machinery for
renlization of the Fourteenth Amendment’s woals, and will be an even more
sultable mechnnlsm onee the defect of lnek of enforcement powems {8 cured,
It should be made elear, howoever, that 19015.0.0.°% existing ambit of Jurisdiction
has produced a caseload extremely diffieilt to handle under the present level
of appropriations, and the addition of a signifieant clixs of employers to
BE.Os nvisdietion withou!t a corresponding signifleant Increaxe In funds
would Impossibly flood the Commlission's processes, The legislative history of
this proposal, if enneted, should again clearly domonstrate that substantinl
addittonal funds were recognized ax belng essentinl to its jmplementation,

Senator Javers, I am impressed with one thing, My, Chairman, and

Il would like to ask yon about that and whether you are impressed by
that,
You say there ave 40,000 charges in the + vears of the existence of
the Commission, \s T figure it. on the mathematies, almost 16,000 you
found reasonable canse for, Do you not. consider that a very impressive
proportion in view of the elnims of the opponents of the KEOC when
we passed the net that just hosts of vexatious complaints and difieulties
and business would be filed and business would do nothing to answer
them? Are you not impressed with the faet that in 16,000 cases the
Commission found reasonable eause for complaint.?

Mr. Brow~. There is no question I am impressed with it. 1t scems to
me, us we have traveled avonnd the country, there has not been very
much done by businesses and unions in this country toward the imple-
montation of thisact. Famappalled by the faet that after 5 years of this
particular act, there has been so little change.

1 think & major part of the problem is we have not had the enforee-
ment power we so desperately need.

Senator Javers, T certainly agree with that. T am sovry T have taken
so long, Mr, Chairman,

But [ rather deprecate and think it important that this ditference
of view should intrude in the situation but 1 hope it will work out all
right. T think it is 0 measurable step forward and T would not discount
it at all. T do not think it ix preferable,” [ think cease and desist is
definitely prefernble. Tt is diffieult hecause of my long history in this
matter to take another position but T would wish to say again and again
and again that it is n meagsurable step forward if we ean got some in-
erensed powers and these are my \\'()l'('lﬁ, not. yours, even if it is only the
vight for this Commission to go into court. Cortainly, you need more
money and people, T think it is going ta take you a lot longer than you
think to get veady for any kind of inereased power again whether it is
cease and desist or otherwise,

I don’t think there is any argument agninst cease and desist on that
score, but he that as it may, the administration is for this and that is n
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powerful ally and it is a measurable sta{)‘.i’()}vt\v;’u'cl. 1 Stlillttl]link \;({
1ght for you, but I woul

should go for cease and desist, and T wil
not. wish to denigrate in any way what yon have put forward as the
administration’s position,

Mr. Browx. I appreciate your comment. )

Senator Winnianms, T have a former Attorney (Genernl on my right
and two former Attorneys General on my left,

Senator Moxpark, Mr. Chairman, as I understand your testimony,
you favor n change in the lnw that would permit the ISEOC to begin o
awsnit in court?

My, Browx, That is corvect.

Senator Moxpare, You also find merit in the cense and desist, power,
but. you do not think it. will be ns effective as the first.?

Mvr. Browx. That. is correet. I do not think it will be as effective and
certainly we could not. put it into operation as quickly.

Senator Moxpare, Would you have any objection to, or would you
favor, supplying the KIEOC with hoth vemedies?

Mr. Browx. I would have no objection to that,

Senator Moxpare, In other words, the court power and the cease and
desist power,

Mr. Browx. It would be a wonderful thing to have the combination
of both of then,

Senator Monnpavk. Let me ask you again, nre you saying it is your
sosition that, if we passed n law with both court proceedings author-
1zed and cease and (llosist, you wounld prefer that to a bill which had
only one or the other?

Mr, Browx, Provided, of vourse, the legality of it could be worked
out, I think it would be preferable to have both of them in there, If we
had to take the choice between the two, in my opinion I think at this
point T wounld prefer seeing the administeation’s bill put. in.

Senator Moxpare, 1 don't want to belabor this point about what
happened to the KIROCs interest in cense and desist exeept. to say that
I spent nearly b years as the Attorney General of my State and Senator
Eagleton spent. a similar periad in his State and, if there is one thing
we mpmltocllly heard from our agencies about improving their capacity
to deal with the problems with which they were charged, it was the
need for cense and desist power,

It has heen my experience in that regard that cease and desist power
is an_indispensable tool for intelligent, swift, and just enforeement. of
the kind of laws we are dealing with here today.

It is not just a question of how long it takes to wind its way through
court, You must. know many employers, and many agencies fear the
issuance of the order, period. Beeause it is a public decluration by a
responsible public agency that. that partienlar person is in violation
of the law and many will go far to satisfy the complaints of an agency
to avoid the commencement of a cense and desist. ovder. Based upon
my experience, and T think Senator Eagleton joins with me and
Senator Javits who served for many years as the Attorney General
of his State, the cease and desist order is the classic and most respected
tool for administrative agencies and has been long recognized as
perhaps the hest and most. flexible tool, |

When you eame up for hearings on April 16, T am sure that you
were aware your nomination was looked at in the context of whether
or not you would support. cease and desist powers,
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The then Chairman was a strong advoente of conse and desist pow-
ers, He had been publiely eriticized by members of this body for in-
timidating American business, and that was the allegation, Tt was
clear that he would not be reappointed as Chaivman and the quiestion
that. faced this Senate in your confirmation was whether your nomina-
tion represented a new poliey, n new conrse for this country,

Central to that issue was whether you favored cease and desist
powers or whether you oppose them, 1 asked n question on April 15
nt this hearing:

Mr. Brown, do you bellove that the REOC ean diseharge Its full respons{bility
without cense and desist authority? 1f you were pamed Chatrman, would you
request cense and desist orders for this ageney ?

That was not. just a easual inquiry but a key question abont the fun-
damental role of that ageney about which we were all concerned,
beenuse of the events that led up to your nomination, and this was

your answer:

Senator Mondale, 1 looked at this question serfously and it is my sincere opinfon
withont the cense and desist power, the operations of REOC |s complefely
hampered. If we are to do onr job, we absolutely nmst have cease and desist
powers,

That was your answer, 1 was delighted and pleased with it. Tn
response, T said, as o member of the “loval opposition,” T was proud
of your nomination and 1 looked forward to su )lmr(m;: you.

Last week, on August -4, you spoke to Alpha Pi Alpha of TTouston

and you said this:

Your bipartisan support is needed if the Commission I8 to secure from Con-
gresa the enforcemoent powoer that is essentinl it joh diserimination is ever to
be worked out, With the present stututory Hmitations, ageneles and employers
and so on, refuse to conciliate with the Commission, Therefore the FEOC is
nnable to proteet elther wholly the individual vietim nor the community from
fhe unjust employment practices which stitl undermine our economy.

This was last. week.

We now seek the passage of legislation which was introdueed In Congresy
which would allow the BEOC, after a full hearving on the merits of the case, the
authority to issue a cense and desist order in the event concillation should fail,

T guess this point has been belaboved enough, but we might call your
position a “deathbed conversion,” What has happened hero?

My, Brows, Let me just respond to you if T might. First, T do not
mean to give the impression here today that the position T have taken
is the position of the Commission, This is the position of Bill Brown
who happens to be Chairman of the Commission.

Sec'nmllly, the remarks that you have cited arve aceurate remarks
and there is no question about that. T might say to you that at the
time of my confirmation T certninly was awnre of the fact. that. we had
been seeking cease and desist powers for many, many years, Many of
the people on this very Commission, many of the people on the com-
mittee before which T am now appearing, have been strong advocates
of cease and desist powers,

[ am aware of those efforts and 1 certainly applaud them. The
remarks which were contained in the speech of ahout a week ago are
aceurate, That speech was written prior to the time that T convinced
those who had to be convineed of the desirability of the new piece of
legislation which has now been introduced.
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Tt seems to me that that speech and all of the other things which
have been said point out one thing and one thing only: that if this
Commission is to do its job it must have enforeement power, T might
say that something almost in the nature of a legend has heen built up
nbout censo and desist, There is nothing to sny that beeause a par-
ticular thing has been sought. so long that. that is an end in itself.

It seems to me that one of the things that we all should face is
whether we have the guts to sit up here and say, “Well, mayhe T was
wrong at that time.”

It seems to me the thing T have to consider is if T do in fact see
something which in all honesty T feel is stronger, then I would he
remiss in my duty if I did not say so. That is all T am saying to this
committee this morning.

As T have mvie\\'of!mth of these proposals, we are in complete
accord that enforcement power is absolutely necessary if this Comnis-
sion is to do its job, but 'l am also saying as I have reviewed both of
these side by side, it is my opinion and my honest and sincere opinion
if we are to do onr job as quickly and as effectively as we I‘ms‘ail)]ly ean
that the proposal which has been put forth under Senate bill 2806 will
achieve that end and that is the only thing T am saying.

Senator Faarrrox. T have asked Senator Mendale to yield to me
for one question <o T can make a quornum at another meeting.

I have read your prepared statement and T have read some of your
testimony herve awd {' have heard your responses to Senator Javits and
Senator Mondale.

T view this as a whaole sequence of events beginning back with the
Labor Department giving in on the compliance requirements of the
South Carolina textile producers contracts and the administration’s
school desegregation guideline vetreat, nnd the failure of the ndminis-
tration to oppose the Whitten amendment in the House Iast week
and their bizarre position on the extension of the 1965 Voting Rights
Act, and now your presentation—particularly in light of what. you
said in Houston but a few days ago-—is just another surrender.

It cannot be labeled anything but that. It is purely and simply that,
Tt is a backdown in terms of the administration's obligation to enforee
civil rights policies, whether it be edueation, employment, joh training
or whatever. 1 feel sorry for you. T think you have become an
unwitting handmaiden in this surrender endeavor, Yon have my
sympathy for the position T think yon ave in. T think you must have
a ‘roubled conscience,

Mr, Brows. Senator Tagleton, T might say T have no {roubled
conseience on this, T might further say T sleep quite well at night and
T also say to you very sincerely that it was T who put forth this idea,

T was asked to prepare a stronger piece of legislation than cease and
desist and this represents my work. Tt is not something which was
handed to me by the administration and T don’t. want to give anybody
that impression, be it good or bad.,

I will take the personal responsibility for it. T may he castigated
for it, but this is not the administration’s bill, this is Bill Brown's
response to their request to come up with something stronger, For
anyone to sit here and say this something else, they just do not know

the facts.
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Senator Monpare. If that is an accurate representation, and T as-
sume it is, why did you not inelude cease and desist ns an alternative
remedy ?

Mr, Browx. Very simply beeaunse cense and desist is alvendy before
this committee. Tf onr bill ecannot pass, T would be absolutely in favor
of cense and desist.

You see, part of our problem has heen that some of us always look
nt these things as one or the other,

Senator Moxpare, That is my suggestion, Tf yon thought that ju-
dicin] procoedings gave vou an additionn]l power, would it not have
been logical to inelude hoth of them in the bill rather than deleting
the cense-nnd-desist power?

My, Brows, To be very honest with yon, T did not have the op-
portunity of investigating the legality of including both of them
within the same agency.,

Senator Moxnare, Ts there any doubt abont the legality of includ-
ing alternative remedies in administeative ngencies?

Mr. Browx. There might very well be,

Senator Moxpare, Are you an attorney?

Mr. Browx~, Yes, T am,

Senator Monpare. Tlave you ever heard of an objection on that
basis?

Mr, Browx., When vou set. up the ageney for cease-and-desist
powers, you have certain regulations which wonld be necessary to
govern that situation, and there would have to he certain regulations
added altering the present setup of the FEOC,

Of course, wo could work it in within our basic administreative setup
of the agency,

Senator Moxpare. Wounld you have any ohjeetion to the TROC
having cease-and-desist. powers if we also added civil penalties for
an_employer who continned to be in noncompliance? Wonld yon
objoct to that ?

Mr. Brown, There are penalties proposed in hoth picces of legis-
lation which would include remnstatement and backpay which is in-
chided in S, 2806 ns well ns Senptor Williams® hill.

Senator Wirrtaas, Thank you very much,

Senator Prouty?

Senator Prourv, Mr, Chairman, as one who is not o lawyer, T
feel T am treading on very thin ice in the presence of three former
distinguished Attorneys General and the distinguished lInwyer who
is presiding,

Jl't. seems to me. Mr. Brown, that anyone who knows your back-
ground cannot conclude otherwise than that vou are as dedieated
to the elimination of discrimination in employment and in other
areas as anyone I can think of in this country.

T think there are times, too, when some of us in Congress have
a tendeney to he more interested in issues than in getting legislation
passed. As T listened to your testimony, 1 think one of the major
reasons for the position that you have taken is becanse you want
legislation that can be enacted and, in my judgment, you ave tnking
a proper approach.

Senator Javits diseussed with you briefly the question of reducing
the jurisdiction below the present figure of 95, T think we all favor that
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and T am sure you do too, but there agnin we have a political question
to consider. The same is true of bringing municipal and State em-
ployees nnder title VIT, but there again this will generate tremendous
opposition to this hill. Tt may be better to get soma kind of enforce-
ment power now and attempt to correct these other inequities at a
future time, rather than endangering any improvement in the enforee-
ment area by attempting to do evervthing at the same time. So, it
leaves me rather cold when I hear some of the philosophic concepts ex-
wressed here, whieh 1 have every reason to helieve could not be pussed
'w thiz Congress, 1 commend you for the position you have taken, The
iden that you switched your position is entirely inaccurate, You are
a highly dedicated man who has done the best possible, You have
coma up with a stronger approach, I think. At least it strikes me ns a
lnyman as being mueh stronger in getting enforcement off the gronnd
and into operation, T would like to ask yon one question about cease
and desist orders, How long would that take to operate effectively?

Mr. Brows. Tf you eliminate the tooling up period, the time it
takes for a ease to come through onr backlog which is presently one
and a half to 2 years, and if the NLRB is any indieation of how long
it tukes you netually to get the order enforeed, this wonld be another
one and a half years.

Senator Provry. Assuming the Commission had the authority to
issue a cense and desist order against an employer or labor union,
whoever is respondent, what, happens then? Ts he foreed to comply
with that order immediately ?

Mr. Browx. No, we would have to go into court under the provisions
of Senate bill 2453,

Senator Provry, It is not self-enforeing, but you are suggesting now
that the Commission be given the vight to go into court immedintely
under S, 28067

Mr. Brows. Yes, sir. T might say I am deeply appreciative of your
remarks, Senator Prouty, and in addition to that, down through the
years my record has shown me to be completely in favor of all of the
things that title V11 stands for and 1 am certainly appreciative of the
fact that you pointed this out.

The other thing 1 would say is that the remarks that you have made
are quite acearate, particularly in light of the fact that just a week ago
we had a budget hearing and we came originally out of the IHouse
committee with an appropriation of only $10 million which was not
a penny more than it had ‘mon the priov year, when you take into con-
sideration the annualization, It was beenuse of etforts by o lot.of people
that we got it raised to $11.5 million on the House floor, | wcml(‘ hope
the Senate would see fit to restore the remuining $£.5 million which is
so badly needed.

Senator Provrey. In his prepared testimony, Mr. Alexander states
that onty one out of 100 in({ivifhmls whose cases nre found to be meri-
torious will receive equitable treatment under the administration’s
bill, T am sure My, Alexander will expand on thar when he testifies
but T would like to get vonr response to that,

Mr. Browx. [ have not had the opportumity of reviewing My, Alex-
nnder's position, but it seems to me that that is completely innceurate,
Certainly, you are going to take selected cases. Mr. Alexander, like
myself, 1s an attorney and as an attorney, and as a good attorney, he
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is not. going to put. just any kind of ease into court. The ripple kind of
effect. that comes from having 1 good ease in court and having & good
decision made is going to be felt throughout this coumtry. Due to the
fact that we filed a complaint, many of the things you get from cease
and desist, namely a chmate heing eveated in which employers and
Inbor unions look at title VII as they should look at it, as a piece of
legislation which they have the obligation to obey like any other lnw,
T believe that they will then sit down in n. meaningful manner and start
to negotinte and concilinte these cases and within a short period of
time we will have this thing turned abont,

Many, many times lnwyers disngree and this is nothing new., T did
not. realize we had so many lawyers on this connnittee.

Senator Proveyv, T have known that for a long time,

Mi. Browx. T might say each one of us is in favor of enforcement
power. Whatever the Congress gives us is certainly going to be a step
forward in achieving the endsof title VII.

Senator Provry, %‘hunk you, Mr. Chairman,

Senator Wirarians, Senator Javits?

Senator Javrrs. 1 have just one question which T think we should
not leave undealt with in the ro.vm-(l. 1 think yvou equated the power
of the Commission in cense and desist and the power of the Com-
misgion in your hill-~that is, in the administration’s proposals—as if
they were the same as the court proceedings,

I it not a fact that that is not true, that if a cease and dosist order
is igsned, if you go to a court you go to an appellate court at once, the
proceeding is a ioview proceeding and the proceeding is on the hasis
of the evidence whieh has alveady heen taken and the evidence is only
to he overturned as hasis for the appellate action if it is insubstantinl
or there is some fraud or something like thai. involved or some illegal-
ity, whereas, under the hill whieh you are advoenting, if you go into
court you have a trial in the lower conrt with witnesses and so on
inst as you do now if the Department. of Justice brings the ense!?

Is that not true?

Mr. Browx, That is true. I did not mean to give the impression that
there was a similarity in the way in which it goes thrnug{n the courts,
There is not. a similarity. In answer to your earlier question, T pointed
out we do have a different burden of proof,

Senator Wirrrayws, May 1 parenthetienlly observe here as a lnwyer,

but not. as a former Attorney General, if I were in your position or any
of your nttorneys and had the choice of going to the fifth cireuit conrt
of appeals in New Orleans to enforee a conse-and-desist order, or bring
an aetion in the district. court in Biloxi, T know which one T would
take.
Mr. Brown. That is an interesting fact beeause the best eases in
terms of title VIT litigation came out of the fifth cirenit. ‘That includes
the States of Alabama, Mississippi, Georgia, Florida, Texas, and
Louisiann,

Senator Winriass, [ was feeling right nbout. it,

Mr. Browy, We have had some very excellent eases come onf of
some of the district courts down there, These eases had far-reaching
offects, There are many, many district courts to which we would be
going all over this country, not just in the South, hut even in the Sonth,
if the past is any sort of guide, we have had some very excellent eases
come out of some of thesa courts,
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Senator Wirrtayms. Thank you very much, .
Senator Moxparr, I think Senator Javits’ point is well taken. The

pending administration proposal requires an additional level of court
proceedings, moro costly proceedings befors a jury, and the proposal
which Senator Williams and Senator Javits have sponsored here and
which Senator Prouty cosponsored brings the appeal to the court right
away,

S()), the argument supports what Senator Williams and Senator
Javits both bring ont, I think we could strengthen this approach even
further, as has often been provided. T would think we could very
ensily provide that these cases, when taken before the appellate court,
should receive first-treatment priovity.

Mr. Brown. This is not contemplated as a jury trinl, This is an
equitable proceeding in the district court before the judge and in
addition to that—-—

Senator Moxpave, But it is a oo noco trial before the judge,

Mr. Brown, It starts out asa complete trial,

Senator MonpaLr, Some of thos antitrust suits can go on for 8 or
10 years if you have a good lnwyer on the other side,

Mr. Browy, This could be a situntion involving questions of faet;
that is whether or not there has been diserimination, and wounld be far
less complex than an antitrust suit.,

Senator Moxpare, The sonthern textile companies have rvesisted the
Defense Department for several years and their life depends upon it.
1 think they wonld be even more effeetive in delaying o decision
forever in a favorable trial court in their own State.

Mr, Browx. There is also provision in Senate bill 2806 which pro-
vides for an expedited hearing and preliminary injun~tion in
appropriate cases,

Senator Moxnpare, There is no way of denying a defendant, when
you have n factual de noro trial, all the time he needs in placing his
case before the judge.

Mr, Brown. There ave certain sitnations which would permit us to
go in and ask for injunctive relief initially in the event it was the
appropriate type of case,

senator Mospare, I have no further questions.

Senator Winntanms, Thank you very mueh, Mr, Brown.

From the Iqual Fmployment Opportunity Commission now,
Chittord L., Nexander, Jre,, Mr, Vicente T Ximenes,

The Commission has a quorum present,

Senator Javers, Mr, Chairman, I think we should hear from all of
the members of this Commission under the circumstances.

senator Wirniass, Al members have heen invited, Miss Knek did
not  want to appear and we have not heard from the fifth
C‘ommissioner,

Senator Winniass, Mr, Alexander?

STATEMENT OF CLIFFORD L. ALEXANDER, JR.,, MEMBER, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

Mr. Avexaxper, M. Chairman and distinguished members of the
Subeommitteo on Labor, it is a privilege to appear before you in sup-
port of 3. 2458, T'his bill's principal purpose is to give cense and desist
authority to the Kqual Employment Opportunity Commission,

SEsHT 70 )
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Tt will give FEOC the kind of strength that is a neeessary prereg-
uisite for any regulntory ageney. Cease and dexind legisintion, if
passed by the Congress, will suy to millions of Awericans that the Fed-
eral Government stands by (o defend their Tnw ful vequest: for egual
opportunity in employment, ‘ . ,

In my letier of vesignation some 3 months after this administration
had assumed oftice, T pointed out that the Justice Department was
unresponsive to my  request to diseuss the fature of title VI
en foreement.

Six months after this ndministration was in oflice this was still treue,
Fhivoughont my tenfure ws Chairman of K1KOC and subequently, as a
member, 1T have, on several oceazions, stated my strong support of
legislation giving FEOC eeage and desist legislation at numerous
nmeetings, .

This inelndes the present Chairman, who indieated his support of
S8 as recently as Angust .

Any Jegislation that grants less than conse-and-desist anthority to
onr Connnis=ion would he the perpetration of a erael hosx on wonen
aid minorities in this conntey, The recent B introduced by Senator
Prouty hase | believe, mmny deficiencies heennse it velies entively on
the judicind process, Only one ont of 100 Ameriean men and women
who have been diseriminated agninst will veceive divect and egnitable
treatment,

Under conse and-desizt authority every «-mnrluint. not just a <mall

sample, will have the backing in fact of a Federal adimint<eative
ngeney with a conri-enforceable order, Legislation that havely improves
the Tots of hose who have boen abused so long will, in my opinion,
only serve to heighten the frusteation so many feel today : feastration
stemming from provises that are stated o law but not enforceable in
fnet,
I has heen elearty established that the mosr vapid amd equirable
pemedies that can be offered by an administeative ageney coms when
that ageney can issue enforeenble orders, We have <een that the eonrt
rotte- - =ection 707 of our present title  hns been less than adequate;
foo Tew suils have heen liled : long delays inherent in the conrt provess
ot in: respondents arve foreed to act as public adversarie< and therefore
ave frozen in their defense of diserimination,

And conrtsg even Federal courts, in the Deep South on many oe-
casions unfortunately do not pive even-handed justice to blacks,

Coensc-and-desist legislation wonld earey the expertise and consist-
eney of the administrative ageney rather than the vaviety of interpre-
tations which could ensily come from nunmerous judges in varions
geographic foeations,

Administrative procedures under cense and desist are less formal
than the anstevity of the conrtroom. This would mean that the poor
woitld be able to participate more fully and comfortably in the adjudi-
ation of their rghts, . ‘

Court enlendars ave virtnally alveayvs slower than the processes of
admini-trative agencies, Therefore, remedies would be more rapidly
fortheaming to those who feel they Lave heen dizeviminated ngninst.
Althongh T perzonally have a few minor difforences with oceaxional
provisions of S, 2053, helieve its basic thrust is <ound and in keeping
with eradieating inequities in onr counfry,
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Ceare-and-desist authority as written in your bill gives suflicient
due process to all interested parties, The issuance of an order wonld
como only nfter a thorough investigation, a finding of diseriminntion, a
failure of concilintion, a heaving under onth hefore a Commissioner or
hearing examiners, and another linding of diserimination,

‘This entive process would be appealable to a Federnl conrt of ap-
peals, ‘This thorongheoine quasi-jud™ ial process keeps in mind the
right= of all the parties,

May T also express my support of provisions in S, 2453 <hifting
supervision of cases charging dizevimination in the Federal Govern-
ment from the Civil Serviee Commission to KEOC, To date, the Civil
Serviee Conmission has done less than an adequate job in oversecing
dizserimination in the Federnl Government or in hiring minorities
within itsown Commission,

It's my opinion that this change conld be effectunted by a stroke
of President Nixon's pen, The authority to supervise diserimination in
the Federal Government is contained In seetion | ol Exeentive Opder
LG,

But il the President is unwilling to fake this step, then I believe
seetion 717 of S, 2053 <hould be vetained. Minorities and women have
waited along time to see if their Government practices what it preaches,
Paper pledees arve insuflicient- ~the full foree of law is required,

This is the time for aflirmative support of progressive legislation,
and this is why T o strongly support S, 2453, '

Thank vou very much,

Senator Wirtiams, Thank you very mueh, My, Alexander,

I Miss Knelk heve?

(No response,)

Senator Wintrays, Mr, Nimenes,

STATEMENT OF VICENTE T, XIMENES, MEMBER, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

Mr, Xoseses, Mreo Chatrman and members of the subeonnnittee, 1
am Vineente Nimenes, Commissioner of Equal Tmployment Oppor-
tunity, I support Senate bill 2053, At my request the Commission re-
viewed equal emplovment opportunity lv;_risllutinn on May 12, 1969,
The consensus was that we continue to insist on conse and desist powers
for the Commission,

Prior to the May 12 meeting, [ consistently proposed and explained
the need Tor cense and desist powers (o oreanizations, legislators, and
the general publie,

In view of what I thonght was the Commission’s position as well
as my belief in the need for comprehensive legislation 1 have whole-
heartedly supported:

. Cease and desist authority,

2 Coverage for companies and unions of eight persons or more,

S Coverage of Federal civil service employees,

1. Coverage of State and loeal emiplovees,

h. Federal Government contiact compliance aetivity transfer (o
KIOC, '

We have suffered too long to engage in “games people play,” We
have suffered too lang to continue employment tokenism for the hlacks,
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Amervicans and South and Central Americans. Our Nation will not
survive in its present form, even with our magnificent moon landing
feat and teehnieal know-how, il cense and desist and the other parts of
Senate bill 2458 ns well as other menving ful civil rights do not. become
n reality soon,

Sonate bill 2453 is the most comprelensive and meaningful job dis-
erimination legislation ever proposed. Comprehensiveness coupled
with cease and desist. authority 1s the answer to {'ol) discrimination
against blacks, Mexiean Americans, Puerto Ricans, Indians, Orientals,
Spanish Americans, females and other groups. S, 2453, if enncted, con-
stitutes o master stroke against the evils of job discrimination,

In the Los Angeles heavings T found that in that metropolitan area
the ABC, NBC, and CBS networks employed only 75 Spanish sur-
named persons out. of 3,500 total employces, The picture 1s the sams
for blacks and other minorities,

As wo look ncross the Nation at private industry employces, we see
over 75 percent of all minority employees holding blue collar and
service jobs while only about 50 percent of all white employees hold
such jobs and these are primarily the better paying, more prestigious
eraft elassifications,

These patterns ave local, they are regional and they are nationwide,
They are monotonous in their similarit y.

In the Federal Government the same patterns exist, In 1967, 87 per-
cent of all black general schedule employees were in grades ono
through eighty 76 percent of all Mexiean Ameriean GS employees
were in grades one through eight; and 83 percent of all Indian (i3
employees were in the one through cight category. The above com-
pares with 56 percent in grades one through eight. for all employces,
In five Sonthwestern States the Department of Interior, for example,
employed 3,650 persons in grades 12-18 and only 35 of these were
Spanish surnamed, Similar breakdowns are there to be seen within the
wage board and postal field pay categories,

At the loeal level, the record of the (lity Public Service Board of
San Antonio serves as example of the need to extend our coverage.
In 1968 this municipally owned board had 14 Negro employees of
whom nine were in service or labor classifieations and 807 Mexiean
Americans of whom about 616 were labors, 157 weve operatives and 31
were classified above grade five. Mexican Americans and Negroos ae-
count for nearly 50 percent of the total population of the city of Nan
Antonio,

While I served in the double eapacity of member of the Iiqual Im-
ployment. Opportunity Commission and as Chairman of the Inter-
Ageney Conmittee on Mexican American A ffairs, 1967 (o early 1969,
I received hundreds of complaints from Mexican Amerieans regarding
Federal Government diserimination in hiring and the whole gamut of
work and wage conditions, '

Often these enme to me in my capacity as an Fqual Eimploviment
Opportunity Commissioner, I could do nothing to help them, It was
only through the Inter-Agency Committee that we could seek relief
for these persons.

But the tools at. our disposal were uncertain and limited to present-
ing the employee’s complaint to appropriate oflicials and counseling



63

the agarieved party. Several times we set up meetings between Federal
officials and commuanity porsons,

However, these measires were all dependent on the good will of thoge
involved--a tenuous thread on which to hang the relief of an employeo
who has suflered diseriminatory action,

T strongly helieve that these minority patterns of employment spell
historieal and systematie diserimitation, in and out of government,
at nll levels. Therefore, only u systematic, comprehensive npproach will
do the job of controlling and finally eliminating the sickness in our
employment. markets.

'The President’s vecent. welfarve proposal states that those poor, who
ean, must work to eat, T agree with t‘m statement if at the same time
the doors to job opportunily are opened wide by private, Federal,
State, and loeal government seetors of onr eeonomy.,

The comprehensive job opportunity measures proposed in =S, 2403
would certainly help the welfare situation for the minorities who
sufler from job diserimination,

The people, the captains of industry, the organizers of labor, the
oflicinls of government know what is needed, There is no compromise
ov middle road hetween the right and the wrong, We ave cither com-
mitted to end job diserimination—as we are committed to the spirvit of
Apollo—-or weare playing games,

At any rate, we (ool only ourselves, not the people who see the
hlindfuld of justice gone nskew and feel her jnundwe(} eye upon them.

Thank you very much,

Senator Wireians, ‘Thank you very much, T have just one observa-
tion; sinee the hill S, 21003 wax introduced, this new and moxt hopeful
new dimengion has been added and that is the President’s wel fure mes-
sngo of IPridny last, and you certainly associated that with the objec-
tives of this hill,

Nenator Javits?

Senator Javers, We have to vote at 12 o'clock, gentlemen, T shall
request. the Chair to reeall tomorrow all of the members of the Com-
mission who choose to testify for questions, but in deference to Senator
Prouty, Mr, Alexander, would you be kind enough to explain the
centenco which says:

Only one out of 100 Ameriean men and women who have been diseriminated
against will receive diveel and eguitable treatinent ¥

Mr. Avexaxoer. By Chairman Brown's own testimony only,
selected eases could be taken under Senator Pronty's hill which s
readily apparent, 1T we did what the Justice Department now does
perhaps one in 10,000 would have the sapport of the Equal Employ-
ment. Opportunity Commission,

IT with 50 lawyers they brought eases on a selective hasis at hest
only one in 100 could receive hef). Under cease and desist individnal
wses will proceed far more rapidly than throngh the courts,

I would like to disagree vehemently with the idea that fooling
would tuke 2 vears, 1 think it would take just 2 or 3 months to get
started. Hirving come of the proper stall shonld take no longer than
a few months, Algo you don’t have to wait. for an employment dis-
crimination to go throngh the entire pipeline before starting a hearing,

One need only wait for the Jaw to be passed and then proceed with
it. T would say within 2, 3, 4 months after this cease-and-desist bill
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heeame law, we could see that an order was issued by the Commission
and thereafter wonld be enforeeable in o court of appeals, Certainly
closer to 6 months than 6 years,

Senator Winriass, We will proceed this way: Tomorrow if you
centlemen ean return, and the Chatrman and the other two members,
we will hear you in the morning, and we will recess now nntil 2 and
return to our announced schedule of witnesses for the day,

t Whereupon, at 12 noon, the subcommittee recesred to reconveno
at 2 p.m,, the same day.)

AFTERNOON SESSION

Senator Winrrass, We will reconvene the subeommittee hearings
with o panel of most eminent witnesce~: Mr, Clarence M. Mitehell,
director of the Washington burean of NANCEP: My, Josep:h T, Raub,
Jr, geaeral connsely Leadership Conference on Civil Rightsy My,
Juck Greenhorg, divector-connsel of the NAANCE Legal Defense and
Fdueational Fund; and Mre, Wendell G, Freeland, o member of the
hoard of trmstees of the National Urban Lengue,

Gientlemen, we arve honored to have vou with us this afternonn on
th™ mo-t important legi<lation, Owre procodure will he at your pleasure,

My, Mitehell, what is the pleasure

STATEMENTS OF CLARENCE M. MITCHELL, DIRECTOR, WASHING-
TON BUREAU, NAACP: JOSEPH L. RAUH, JR., GENERAL COUNSEL,
LEADERSHIP CONTERENCE ON CIVIL RIGHTS; JACK GREEN.
BERG, DIRECTOR-COUNSEL, NAACP LEGAL DEFENSE AND EDU-
CATIONAL FUND: AND WENDELL G. FREELAND, MEMBER,
BOARD OF TRUSTELS, NATIONAL URBAN LEAGUE

Meo Mevennne, A< courtesy o my ont-of town eolleagues, 1 will
vield to thenand allow Mr, Freeland, who is representing the National
Urban League, {o o fivst, and if Mr, Greenberg wonld follow him,
I will follow Mr. Rauh, I would be the last witness,

Senator Winvianms, That will be fine,

Mr. Frecnasn, It seems we go in alphabetical order, which T think
the la~t time this =subeommittee had a panel was abont the =ame way,
but Mr. Gireenberg was fivst al that time,

My, Chairman, the National Urban Teague appreciates this invi-
tation and opportunity to appear hefore this Subeommittee on Labor
to add to this body of knowledge the information and evidence the
leagne hax aecwmnlated over the years < experts in the arvea of equal
eniployment opportunity,

My name is Wendell G Treeland, T am a member of the hoard of
trustees of the National Trban Teacue and serve on its edueation
andd nominations committee, Belore joinine the National Board 2
vears ago, T served for 15 vears with the Pittshurgh Urban League
and ax president. of that ovganization, \n attorney hy profession, T
have heen in general Taw practice for come 19 vears,

The National Urban Teague is a professional community serviee
organizalion founded 59 vears ago to secure equal opportunity for
Neworo eitizens and other minorities, Tt ix nompartisan and interracial
in its leadership and staff, The National Urban League has Joeal
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ablilintes in 93 eitios, 33 Statex, nnd the Distviet of Columbia, Tty
national headquarters is in New York City and it maintains o burean
i Washingion, D.C, Whitney M. Young is its exeentive diveetor,

A teined, professional statt conducts the day-to-day activity of
the Jeagrue, n-ing the teehniques and diseiplines of soein] work in
performing its serviees, This stafl nimmbers more than SO0 paid
cmployees whose operations are reir foreed by some 8000 volunteers
who apply expert knowledge and experience to the resolution of
ractal problems, '

Fieety ler e take this oppoctunity to commend Senator Harri-on

Williims and the 31 <ponzoes who are responsible for introdueing

thi= iportant picee of legi<lation,

The ‘l'lqlml Frnplovment Opportunitios Enforeement Net, the Jegis-
Itiom forwhiceh we sddre < omeselves taday would make un imvadunble
contribution 1o the protection of the equal employment righis of
individuals, It is appnrent from the Egual Emplovment Opportanity
Commission’s (IIOCY operation sinee s ineeption that more eflfoe.
tive machinery for enforcement anthority iz sorely needed.

Fgual employment opportunity continues to he o eritieal problem
for minority citizens, While the employment status of black workers
has improved considerably during the past two decades, there remain
significant differentinls between white and Newsro workers, In snite
of the Nation's improved economic siatus, the emplovment position
of Negroes and other minorvities continues (o lao helond their white
counterparts, And the outlook for the future, nnfortunately, i< not
promising aecording to n veport preparved for the TS, Commission
on Civil Rights by the Brookings Institation, Washingeton, D,
Tt veport GJobsand Civil Riohts noted that "

Fvery yoar, for the past thirteen yenrs, the unemployment vate for nomvhites
has been fwilee that for whites Even with optimistie expeetations for the fabure
af the cconomy, sovernment =tafi~tielans currently project that “the 1975 un-
cmplovient rate for nonwhites wonld stitl be twiee that for the lnbor foree

as a whole” Moreover, when an adinstment fs marde for the undereount hy
the Consux Barean of the nonwhite popubittion of working nge, the spread he-

tween anemployment ratex for nonwhites and whites widens,

Title VIT of Public Taw 88 352, the Civil Rights Aet of 1961, under
which the FEgual FEmployment Opportunity Commission was ostab-
lished, engendered great hope that 1SEOC would deal meaningfully
with the problems surronnding diserimination in employient. such
has not heen the ease as the Commission itself will af test,

I Mareh of this yvear the FEOC published Fanal Buaployment
Opportunify Report No, | based on an analysiz of 1966 data covering
minority and female employment pattorng Tor 122 cifies, 50 Stafes
and 60 major industries of all job elassifientions, That analvsiz <howed
nn ohvious *underntilization of minority group members and women
and their concentration in the lower level jobs and lod the Commis-
sion to conelude

If wo are ever to achieve the national goal of equal employment opportunity,
the husiness conpnnndty mnst ot over s hange-np that blacks and Spanish Sur-
named Amerleans are qualified only for entry level or dead-ond johx, Promotion
b s lmportant part of equad opportunity.,

The veport <howed that 6.9 pereent. of the 114 mi'lion black males
were in white collar jobs with only | percent at the managerial level,
and sometimes T question what that managerial level is, T think that

BEST AVAILABLE COPY
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the managerial level about which the report speaks entitles the holder
of those managerial jobs to a key to the executive bathroom rather than
any real policymaking power in the corporntions or the businesses,

Taborers and service workers accounted for 47.8 percent of the
economic bottom of the oceupational hierarchy, Opportunities for
minority women are even more limited and women workers generaltly,
as compared to men, are not faivly veovesented in the highest paying
occupations,

These findings, obviously, indicate the need for changes such as
are proposed in the Fqual Fmployment ()H)pnrnmitios Aet,

The main features of S, 2453, which we heartily endorse, inelude:
(1) giving the TEOC authority to issue “cense-and-desist™ orders to
companies found to he in violation of title VIT of the 1961 net, and

I don’t think T will go into the cense-and-desist orders, having been
here this morning when Mr. Brown and other members of the com-
mission went info this particular nspeet: (2) and more significant,
however, consolidating all existing  Federal equal  employment,
programs into that of the FEOQC: (3) extending coverage to include
all Federal, State, and loenl governmment employees; (1) continuing
the right of individuals to initinte private Tnwsnits as provided in
the current law, I would note that ‘.{h'. Greenberg speaks to this in
somo detail, and (5) giving the LEOC more anthority to handle its
own legal work without the intervention of the Attorney General,

These are erucial ehanges which must be enacted into law if equal
employment opportunity is to he a reality, As Senator Willinms noted
when he introdueed the Fqual Employment Opportunitics Fonforce-
ment. Aet, TIOC was not given the anthority to issue judicially en-
foreeable cense-and-desist orders to back up its findings of diserimina-
tion based on ruce, color, religion, sex, or national origin, We know
all too well that concilintion, ix an inadequate tool for bringing about
equal employment opportunity.

The EIEOC, therefore. must wait until the Attorney General con-
oludes that a pattern or practice of diseriminafion exists before it can
act. Otherwise, the individual vietim of diserimination must. go into
conrl ns a private party, faced with usual delays and mounting ex-
penses, in order to secure his rights,

The authority to issue cease-and-desist orders is not a new concepl
to the IFederal Government. Other Federal administeative agencies
have had such powers for many years, and we ean see no practical
reason why the XEOC should not. he similarly empowered. Armed with
such authority, its coneilintion role would certainly improve,

We also favor the consolidation of all equal employment opporiunity
efforts by the Federal Governmment into one program administered by
the Tqual mployment. Opportunity Commission, The Office of Fed-
eral Contract Compliance established by Fxeeutive Order 11246 has
not heen an aggressive unit and has gained a reputation among us
all of heing unwilling to terminate Federal contracts to force com-
pliance, The equal employment opportunity activities of the Civil
Serviee C'ommission also have nol.llmvn exemplary. The Civil Service
Commission recently inaugurated a new plan for resolving employee
discrimination complaints, but there is little hope that these new plans
will be successful in providing real opportunity for minority employ-
ces. The Commission scemingly concerns itself with the resolution of
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compluints, giving little or no attention to the more positive coneept
of aflirmative action, Both OFCC and ('SC* have inadequate compli-
ance stafls to effectively earry out their responsibilities. Consolidation,
moreover, would give the effect of a unified national poliey and olim-
inate eurvent duplication of effort,

In addition, large numbers of State and local government employees
represent substantial avens where the KROC sanetions do not reach,
By extending the Commission's jurisdiction to inelude these workers
ns well as to employers of eight or more persons, the KEOC jurisdice-
tion would move nearly represent a nationnl application of equal
emplovment opportunity poliey.

We should note that governments, 1federal, State, and loeal, shonld
in faet lead this, This will make that potential for lendership a more
nearly vealizable goal. .

Opponents of this provision may argue that the 1WEOC eannot efli-
ciently handle the inereased coverage in view of its current hacklog
of cases, We do not agree with this thinking, preferving to “presume”
that most Ameriean employers will simply obey the law, There is also
the fact that more private, nonprofit ageneies will be working to help
vietims of job diserimination vin private Inw suits, a right which
would be continued under the provisions of S, 2153,

I note, also, that Mr, Young asserted 2 vears ngo that their em-
ployers just wait for legal exenses to do the right thing, This is so,

S. 2458, then, would provide n procedure which would assure every
Ameriean employee an equal opportunity and at the same time protect
the rights of employers, Briefly, that procedure inelnde the filing of a
complaint hy anagerieved person an investigation of the complaint by
FEOC complianee personnel coneiliation if the investigation produces
reasonable causes; n hearing in which the complainant participates if
the case eannot he coneilinted : and finally the issuance of a cease and
desist order if diserimination is found,

Mr. Chairman, we all know that the greatest struggle in assuring
equal emplovment opportunity is related to private business—especeial-
Iy the smaller companies. The problem has been summed up by the
Leadership Conference on (tivil Rights in an issues paper prepaved
by Williman Taylor, Senior Fellow, the Yale Taw School, Thar paper,
Executive Implementation of Tederal Civil Rights Laws, said i1 part :

In employment, recent statistieal repopts such ax {those fssued by Dlans for
Progress, indieate some henrtening progress in overall employiment records of
Inrge compantes— progress which undoubtedly is attritintable in part to che en-
netment and implementation of equat employient laws as well ns {o business
sonsitivity to riots, But overall statistics tend (o mask fmportant defieieneios,
such as the continued exclustons of Negroes, Mexiean Amerteans amd Tuerto
Ricans from partlieular industries and Job eategories (e.z.. the communientions
industry as vevealed by the EROC hearings i New York), Other bustlons of
diserimination, such as the continued exeluslon of Negroes from many of {he
illding trades, have yiclded prineipally in the few places whore Federal agon-
ciext have made an altont enforeement eoffort, And some of the major barvjers
to the employment of low-skilled members of adnority groups have thus fae
either heen beyond the reach of eivil rights ageneies (the inncceessibility of in-
dustry loeated in suburban areas, the nhsence or inadequaey of training programs)
or subjeet only to indircet influenee (the use of unvalldated tests {o seroon eme
ployees, disgualifiention for records of criminal arrest or convietion),

Before closing, Mr, Chairman, I would like to briefly discuss an
additional change which the National Urban League thinks is extreme-

ly important.
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section 705(h) of the curvent law would be amended fo assure
braader equality of the area of testing-—that eluzive tool by which too
many people have been eliminated from employment o held in Jow
leve] positions, The new langunge says:

o give aned to et npon the resulis of any professionally developed ahitity
test which i upy Hed on o unitarm basis to atb cioployees and applicants for vm-
plaoeent i the saome position and f divect!y related to the determination of hona
fitkes coecupntional qualithationy reasonably necesaaey o porforme the nornanl
datics of (he particular pe-Hions coneertied t provided, that sueh test, ils ad-
ministretior or aetiom upon the results i not desianed, intendid, o nsed
dirertminate heeaure of yaee, color, relicion, cox, or putlonal origin,

I baed o recent experience with o compensation ense of 0 mechanie
who lead worked for abour 2 years as o mechunie to be declaeed in-
competent to he g meehanie heeanse of cortain tests whieh were elearly
uecelited o the sk whieh he had been performing and the job that
he had heen doing over the years,

We know that people applving for ichs are often required to take
tosts which nre in no way related to the jobs they would perform. A
question which aske: *What i related o a enbe in the stme way in
which nelrele is rodoted toa square™ ean give absolutely no indieation
of hov well o mechanie ean tune up  motor or overhaul a teansmi: sion,
Yet. failure to answer guestions sueh as this could keep an expent
mechanie from getting ajoh, Too many tests are designed to determine
how much of the white middle-class eulture the Negro has ahsorhed-
as opposed to meazuring hi= ability to perform a specitic task,

[adeed, some progress iz heing made in the wrea ol testing, Last
November the Laber Departient annonneed n new approach to test-
ing disadvantaged peaple eadled the work-samples test, Work-samples
tests substitute joh production tools and materials for written fests,
The technigue works on the premize that disadvintaged people who
have w history ol failure in school and fear of taking written exami-
nations will perform betrer and he gauged hetter by a real job tests,

Pefore the Labor Department announced its new testing method, the
Uas, Conmiission on Civil Rights issued 2 veport on employment rest-
ingin which it said ;

The personnel procedures of many employers sereen ont rather than seveen in
people, Fests and other hivihg procodures whieh nve not pertinent (o the per-
formanee nf job to be done have o harmfal offeet on members of minority groups
beeause, for the most part, standardized tests have heen designoed to test the white
middle eliss

Finallv, Mre. Chaivmnn, the National Urhan Leagne shaves the <onti-
ment< of vou, Senator Willinms, who caid in introdueing S, 2153

It is my hope that through this bill we will finally net to make the Commis-
sion a truly effeetive Instvument fov elinduating diserimination in employment
and thereby fullill oty commitment to nutke this gonl a reality for all Americans,

I thank you. . .
I would also like to nofe that Me, Mitehell will tallk about two par-

ticnlar seetion in which he has a great interest, We have diseussed
this. and the Leagne supports his position fully as to seetions 715 and
TI7.

Senator Winniams, Thank you very mach.,

Mr. Greenherg?

We will go through all the statements,
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STATEMENT OF JACK GREFNBERG, DIRECTOR-COUNSEL, NAACP
LEGAL DEFENSE AND EDUCATIONAL FUND, INC.

Mr. Greexnere, Mr, Chairman, my name is Jack Greenberg, I am
Director-Cotnsel of the NAANCDP Legal Defense and Fduneational
Iund, I submitted w prepared statement, but in an effort to save time
1 will try to summarize what I think are most of the important parts
of that statement,

Our position on the prineipal points with which you are concerned
is exxentially this;

First, we heartily approve ol the provisions in the hill which would
rovide conse and desist. powers to KEOC, Cense and desist powers
wve been considered neces<ary in the enforeement of any great publie
luw provision this country has had, and I refer you for examples to
the legislation providing these powers to the IFood and Drug Adminis-
tration, the Federal Trade Commiszion, the Seenrities and Exehange
Commission, the National Labor Relations Board, and the Interstute
Commerce Commission, The reasons why these powers have been pro-
vided to these ngencies have been diseussed at some length in the testi-
mony earlier today, I helieve the strongest avgmment in favor of cease
and desist powers i< that their use through a Federal ngeney ehiarged
with the administration of laws like Title VT ean accomplish more
etfeetive and widespread complinnee with sueh legislation than is pos-
sible throngh private Huigation,

Secondly, T would like fo comment on the administeation proposal
to give BEOC authority to prosecute its own court actions, r:nllwrth:m
making this the vesponsihility of the Attorney General ns it iz now
under the present law, Inomy view this would not be o significant im-
}n'm'l‘m(*m on the power now poxsessed by the Attorney General to
wing pattern and practice =uit= Under the ense lnw a pattern and
practice suit has heen inferpreted to mean litigation which has consid-
erable public importance, To my knowledge it haz never been held that
a =utt brought by the Department of dustice has failed to meer that
requirement, Thus while T heavtily applaud the existence of the author-
ity to bring sucl lawsuits, T think 1 can be as readily atgmented by
ineveasing the approprintions to the Department of Justice,

Finally, that pavt of the proposed Eavw which most interest= us as a
private ageney deeply involved in the implementation of title V11 is
the seetion which preserves the vight of private parties to file snitz on
their own behalf, At the present time, the legal defense fund i= han-
dling approximately S0 such suits on behalf of private parties, As 1
have pointed oni inomy prepared statement, private liwsuits have Leen
a traditional and very cignifieant vehiele for the making of new law
in Cthe eivil rights arven, A signifieant number of the sehool dosegrepa-
tion enses have heen won through litigation hronght by private parties,
Ireedom of ¢choiee was held (o be impermissilile under eertain cireum-
stances by the Sapreme Conrt of the United States (wo terms ago
through private litigation. Teacher integration necording to enforee-
able and measurable standards was required by the Supreme Court of
the United States thi= past ternyin a private Inwsait, The ease outlaw-
ing hospital segregation was brought as a private suit and the principle
that. it. established was incorporated into title VI of the Civil Rights
Act of 1064,
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The final reason we think it is extremely important to maintain the
right of private litigntion us a complement: to litigation by the Govern-
ment. under title VI is that when Government does not net, either
for reaxons that arve justifinble or unjustifinble, suspicion avises that
the Government did not act beeause some labor union or corporation
used its politienl influence, As a result, the Negro community hus long
felt that it ought always to bhe able to relv on the vight to conduet its
own litigation throngh a private ageney ueh as onvs whieh will not be
influenced by such vmlsi(llm':uinns. Thus, we feel that the committee
has heen very wise in preserving in this paetioulne bill the vight of
private parties to conduet their own litigation to enforee vights guar-
anteed by title VI, in order (o maintatn confidence in the integrity
of the Lnw and the judicial provess,

PREPARED STATEMENT OF JACK GREENBERG, Dirrctor-CouNset oF THE NAACP
LEGAL DEFENSE AND Fpucational Funn, Inc.

My name is Jack Greenherg, T am testifylng pursnant to an invitation extended
by Senator Willlams to participate in a panel of withesses reprosenting civil
rights organizntions and to express my views on the equal employmoent pro-
visiong, Title VII, of the Civil Rights Act of 1064 and proposed amondments to
the Act, S, 2453, T was extended a similar invitation by Senator Clark several
Years npo when the Senate Subcommitiee on Bmployment, Manpower and 'overty
wig consldering proposed amendiments to Title VII, Some of the comments [
make today I made several years ago, and I repeat them today because they are
still pertinent,

I am Director-Counsel of the NAACP Legal Defense and Fdueatlonal FPund,
Ine. Our organization has a deep interest in the vindieation of fundamental hu-
man rights through the leg: 1 process, having devoted ourselves todally to such a
program sinee we were formed in 1039, Perhaps the most celebrated exumple of
the capacity of the law to start a country moving on fundamental problems in
race relations s the Supreme Court declslon in the School Desegregation Cases,
which were brought under the leadership of Thurgood Marshall, my predecessor
as Direetor-Counsel of the the Legal Defense Fund,

I'ollowing the passage of 'Mtle VII of the Civil Rights Act in 1004 and {tg
becoming effective in 10065, we illed more than 70 cases in the United States
District Courtg, ‘'his nmmber aliiost. doubles the number of cases we had filed
when I testified several years ago. A list of Title VII cases is appended to this
stntement, I would Hke to share with you our experienhees with these cases he-
cause they are n substantind portion of all of the Htigation now pending ander
the Act. Several other organizations have somo cases among them, and the Altor-
ney General of the Unlted States has, I belleve, flled about 40 cases. T'wo kinds
of expertences have stemned from our invelvement in these enses. The flest is
rather gratifying because it demonstrates the capieity of the statue and men of
good wiil to work out differences which will secure employment to Negro workers
who have been vietims of racial diserimination and until passage of the lnw had
no remedy, ‘The first entegory of outeome eomststy of favorable settleomoents we
have obfained, Phe first eare which we flled was against the A & P in WHming-
fon, North Carolina, The settlement of that case sectured the plaintiff an imme-
dinte placement ax o cashier in the A & I store in Wilmington, In addition tn
the assarance of the company to place other Negroes in similar and ofher posi.
tions in both North and South Carolina. Following this, a numbey of Negroes
have heen employed by A & 1Y in Jobs that they had therotofore not been able to
hold.

Another {ndiention of the eapaclly of a lawsult to lay the hasis for effective
settlenment of civll rights claims is the muach celebrated Nowport News Ships
buitding ease, Bven though the shipbutlding company came under the jurisdiction
of the Office of Federal Contract Complinnee and had beon under fnvestigation
by OIFCC for many yenrs, aiid had also been investigated by the Equal Kmploy-
ment Opportunity Comnilssion, there was no effective movement towards scttle-
ment of outstanding clatms of racial diserlmihation until after we flled the
lawsuit. With the ease pending, counsel for the plaintiffs and representatives of
the Unfted States for the first time were able to work out an effective settlement
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with the compuny wherehy hundreds of Negro workers moved into eraft and
supervisory positions theretofore barred to them,

Stmilarely in the caxe of Anthony v. Brooks (Georgla State Fmployment Sery-
ice), in Atlanta, Georgia, wo filed suit on behalf of Negro applicants who had
not theretofore been referred to possible employers on the same basiy ax sfinflarly
sitmtted white applieants, On the eve of the trial, o settlement was worked out
wherehy the Georgia State Employment Service agreed to process the applications
of Negro Job seekers on the snme basis ns white applieants, A similar case reeently
has been convinded with the Loulsiana state Employment Service Involving it
Shreveport, Lonistann oflice.

stmitaely, we have settled enses, among others, with the Monsanto Company
Involving its Kidorado, Arkausas facilitics; Werthan Bag Corporntion, involving
fts Nazhville, Tennessee facility; Norfolk and Western Railroad, involving its
Ronnoke, Virglnia facility : and the Alpha DPortlnnd Cement Company, involving
ity Birmingham, Mabuama facllity, As n result of these settlements, Negroes will
be enjoying jobs that theretofore had heen barred to them beeause of race,

On the other hand, many of the enses are now following the elassic patiern
of prolonged and difficnlt school segregation ltigntion., Fvery procedural teehud-
cality tmaglnable must be gone throngh before the case comes fo trinl, Most of
the cases are or have been hung up on such techajetl-procedural questions as!
exhnustion of ndministrative remedies; satisfaction of certain statutes of limita-
tions; propriety of filing class actions; whether couaciliation is a precondition to
flling suit and similar issues, It has tuken more than 8 years of Htigntion just to
get conrt determinations on these issues, When I testifled severnl years ago be-
fore the Semite committee then consldering amendments to TMtle VIIL, 1 Indicated
that the first trial In a case of racial diserimination in employment (Quaerlcs v,
Philip Morris, in Richmond, Virginia) had just then started, I am pleased to
state al this time that the Quarlcs cuse has been declded (January, 1968) and
stands as o landmark cnse on the lssue of senfority rights of Negro employecs
who theretofore were denied gecess to jobs reserved for white persons, I might
add that many of the Inrge corporations and labor unions {nvolved in employ
ment Htlgntion are employing come of the most vigorous and skiliful connsel In
the country nmd that o great deal of protracted and difflcult Htigation is in
prospect,

oOut of these experlences, we would like to make several suggestiony concerning
the proposed Bill K, 2153, the Willinms BHL We hearthly apphiud thie provisions
of the Bill which give the Conmilssion conse and desist powoers, Lony ngo it was
learned that publie rights ennnot cffecetively be enforeed by leaving them solely
to private Htigants, As a result, there hasg been enacted the Securlties and Kx-
change Commission Act, the Interstate Commoeree Act, the Pure Food and Drug
Laws, the Federal Trade Commission Act, and the Nationul Labor Relations Act,
und shmilar agencies. The extent of racial dlserimination iy employment in
Amerien Is so vast that there never will be progress unless govornment is armed
with the power to move forward administratively on a broad scale,

At the same time onr experlence in the field of racinl dizerlmination demon-
strates that this Bill wisely preserves the rights of private sults alongside ad-
ministrative enforcement by the government. The entire history of the develop-
ment of clvil rights law s that private suits have led the way and government
enforcement hins followed. FFor oexample, the first declaration that it was uncon-
stitutlonal for loeal institutions supported in part by federal funds to diseriminate
on {he bagis of raee came in o law suit which the Legal Defense FPund brought
(Kimkins v, Moses H. Cone: Memorial Hospital, 323 12, 2d 950 (5th Cir, 1063)), In
that cuase the “sepavate but equal” provision of the Hill-Barton Aet, was held
unconstitutionnl. The theory of this caze was embodied in Title V1 of the Civil
Rights Act of 1804, giving administrative enforcement to varions ageneles of the
governmoent, prineipally the Department of Health, FEdueation and Welfare, At
the present. time HIEW ecan, by employing the sanction of cutting off federal funds,
compel desegregation of schools, hospitals, and simitlar institutions. Private pnrtos
may also hring suits,

It hax been our experience that private parties have done the ploneering into
such questions ns the duty of school boards not to diseriminate racially fn the
hiring, fivlng and assignmont of teachers, It is quostionable whether HEW would
have moved Into the aren of teacher segregation withotit the Inwsults that private
parties won, holding that a student’s right to a desegregated edueation included
the right to attend shools staffed by teachers who had not been placed on a
ractal basis, Following these cases, HIW strengthened 1ts position on the issue.
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Thix exampls ean he multiplied many times over. Indeed, many provisions of the
HEW guidelines on school desegregation were moditied after Judielal decistons
ih privately financed lawsuits, Moveover, it is fmportunt that Negro com-
munities maintnin confidence in the legal gystem as something that they and
thely Imwyers can invoke, even i a government ageney will not, An article in
the Wall Street Jonrnal quoted an BEOC oflicial as =aying:

“Phiere is a feeling on the stall level that {f a compluint Involves General
Motors, U8, Steel or a company of that stature, with access to the White House,
then Justice will baek off,”

We need not aecept this as true to recognize that when a complaint I thed
agninst a powerful corporation or labor unlon and the Commisslon does not
bring It to successtul frultion, the suspiefon s that there is something of the sort
sanctioned by the law, The Wall Street Journal article had enused much concern
among pnintifts who have been vietims of a long raclal diserimiuntion, ‘Their
riglits to state thelr ense and hring it before fodernl courts with their lnw yers
are the basis of assurnee ngalnst eynielsm developing in the Negro conmtunity
concerning enforeement of the hivw,

Unfortunately, however, if prior experience with cease and desist bills is any
Indteation, it Is likely that there will be g movement to strike the fndependent
private action as a price for getting the BIUL 1T such a movement develops 1t is
important to realize that the Bill will have some major defecis if the inde-
pendent private actlon is deleted. First, there will be no private remedy for
non-expeditious aetion by the Commission The Commission is regquived to find
reasonnbie cause within 120 days but experlence shows that this will be a wish
rther than a faet. Moreover, no time Hmit after nuking the reasonable cause
finding ix imposed, and conellintion and subsegnont hearing proeedures can deag
on interminably, ‘Ihere shonld he some way to prod the Commission if it drags
Hx heels, Second, 1t is not elear that an agerieved esmployee ein nppeal i deeisjon
of the Connnission dismissing his ease for a laek of “reasonable cause An -
grieved party can appeal a “Anal ovder”, bhut a dismis=nl for no veasonable
cmise before g hearing is not called an corder” in Seetlon 3eb) of the bill, This
poiut should be etaritied,

The bill alters the present Secton 70300 dealing with tests ns follows:

“RBy striking out “to glve and to act upen the results of any professionally
developed ability text provided that such test, its administeation or action upon
the rosults is not designed, intended, or used to disceindniate heeause of rnee,
color. relgion, sex, or nutional orfgin’ nud tuserting in leu thereof the following :
'to give and to act upon the results of any professionally developed abllity fest
which ix applied on a uniform basis to all employees and applicants for employ-
ment in the same positlon and is diveetly velated to the determination of hona fide
ocenpational qualifications rensonably neeessary to perform the normsl duties
¢f the pavtienldr position concevned: Provided, That such test, Hs administra-
tion or action upon the results ix not designed, intended, or used to diseriminate
boeause of raee, calor, rellgfon, sox, or national oviuin’,”

Phix change i well meant and s desirable insofar as it would help to argne
that tests must he valtldated, However, it does not go quite far enough in Ingisting
upon validation and therefore would probably furn dut to be nn fmpediment to
the full aceoptanee of the position which the BEOC, the OFCC, and private
Htigants have heen urging in eases pending before the courts. Moreover, the
phrase in the proposed Bill ealling for “uniform administration” of tests would
underent o request for differentinl test treatment heenuse of different caltaral
hnckerounds. ‘Phis differentinl kind of procedure has been asecepted by some
employers and 1= being urged upon the conrts in some cases. It seems hest
thorefore to delete this secetlon entirely and leave the present langtage of
T080h) standing,

The proviglon in the proposed BIIL (Seetion D), retaining the right of private
aetions should be improved, In many of the enses presently pending in varfons
courts, defendants have nttempted to have the eases dismissed on the ground
that suit was not filed within the stated time limitation, Under the present law,
a private party must institnte his action within 30 days of receipt of a lettor
from the Commibsslon o advising him of hix right to bring «uit. Tt has been our
experionee that this 30-day Hmitation is mueh too short for the average potson
who would be seeking reliof under the Act to seek assistance in bringing his
stitt. and nlso allow the attorney sifficient time to adeguately prepare for the
flling of a lawsult. We would suggest a period of one year from the day the vight
to go into conrt arises as being a more approprivte time limitation in which n

private party can bring suit,
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The proposed BHI does not contain g provision to the effeet that its ennetment
docs nat alfeet rights gnaranteed under the Railrond Tathor Act or National
Labor Relations Net and other shimtlar laws, 10 might be that the inelusion of
stel o provision could be sald to he existing Inw but it should remove any
growwd for argnments we have divectly encotntered In many of the cises, to
the effeer that Title VI procecdings should be held up becntise of procvedings
before the Labor Bonrds or viee versa,

Coverdge under the proposed Bill Is extended from flrms with 25 ciployves
to flems with only 8 employees, (Soetion Zeay,) This s gonerally  destenble
clhiange but It will Ho of slight practieal Importance, There is even o ik thit
it may further diftuse the atready Hmlted resources of the BEEOC aond thus
hamper rather than ald the development of sipnitleant pressure ngainst Inrger
employers,

Coverage is extended to governmental employnient under Sectlon 20h) of the
BHL This ix also o genernlly destrable ehiange, The Fourth Amendment alrendy
covers governmental employment. The only effect of adding "Title VI coverage
Is for any procedural advantage it might offer such s making counsel fees avall-
nble. “The prineiple importance of this provision will depend on the enactiment of
cense anl desist powers of the EREOC I these powers are granted, n powertal
fedoeral ageney will be brought into the avea of fadr governmental cmployment,
Thix Is nn aren of vast employment potential which had gone lnrgely untouchoed
except with regnrd to teachor employ ment,

Under the present law it s unclear how concllintion agreements are to hoe
enforeed. Seetion 3¢ elnritles this point by making the snfores ment of {hese
agreenients subjeet fo the general enforcement powers of the Commission,

Allowing BEOC (o proxecente Hs own court action, rather than malking this
the vesponstbility of the Atrtorncey General as 1 i< awder the prosoemt fnw, ix des
sirable, "This chauge, P'mosure, will allow a0 more vigorous enforcement of (he
Moty
Weakso weleome the extended fime In which an agerieved party can e his
tharge with the Comnission. Under the present Inw, he has 90 days, Under the
proposed BHE he would have 180 days,

The Commidssion shondd be given divoction and nuthority {o comhiet u con-
tinulng survey of apprenticoship aud reteaining programs which could bring suh-
stantinl rellef in this peeteulavly crueind arvea. Seetion Goey of the proposod 1311
doex ddreet the Comndssion to require recomd keeping In this aren, bur woe feol
that this approach to apprenticeship and retuining programs is insufllefent,

Under the present lnw, an aegeleved party unable to afford lis own wHorney
cotld npply to the court for the appointment of an abttornoey and the comrt has the
power to authorbe the commencement of an aetion wilthout the paymeitt of fees,
coxt< or secnrity, Woe wonld suggest that the provision relating to appaintment of
cottsel for indigent persons be made o paet of the proaposed Bill,

I =mmnarey, S0 208 I its presemt form s a0 very desteable BHE In <o fr as
Bogives cease and desist power to BEROC while preserving the private richt of
tetion. The right of preivite parties i< woll protected in o Conamnis~fon proceeding
hecause they ein participate ot all stages as pactios and can appeal an adverse
setion, The enforcemont procedure et onf nader the present lnw o proseeved for
charges filed with the Commis<ion before the effective date of (he proposed BilL
tRetion 100) This s destrable and assures that the effort which has heen mt into
existing casowil not be wasted,

T conehuston, Tam thanknl for the Commiftter oxtondine me the opparinnily
to appear nnd present to von onr experiences with {he present faw in addition
to xefting forth our observations and suggestions on the proposed BillL [t is
our sfneere hope that the detiherations of the Committee and the Sennte will be
fraltfat in deallng with many of the deflelencies of the present Inw.,
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Senator Wirtians. Thank you very much, Mr. Greenberg,
Mr. Rauh!

STATEMENT OF JOSEPH L. RAUH, JR.,, GENERAL COUNSEL, LEADER.
SHIP CONFERENCE ON CIVIL RIGHTS, AND VICE CHAIRMAN,
AMERICANS FOR DEMOCRATIC ACTION

Mr. Ravn. Thank you, Mr. Chairman. T appear this afternoon not
only as the general counsel of the Leadership Conference on ('ivil
Rights, but also as viee chairman for civil rights of the Americans
for Democratic Action,

I do not have a prepared statement, but. T can say, having read Mr.
Greenberg’s statement, and having heard Mr., Freeland’s statement,
that I agree without reservation with the statements that have been
made by both of those who have preceded me.

HE 3R £ IR
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i would, therefore, simply like to make a few short remarks to em-
phasize points they have alveady made, ‘

senator Winniams, By the way, at this point, I Torgot to mention
vour statement will be fully ineluded in the record, Mr. Greenberg,

Mr. Ravi. 1 obelieve S 2468 is as elose to the specifie enre for the
renedy of direrimination in employment us ean be found, It is eare-
Mully worked ont ;i is the exaetly richt mensure to be (nken at this
time, 1 suapport it withowr reservation,

I think :‘w most important point, of course, is the conse-and-desis(
power whicl we have long sinee conte to recognize as the basis of any
proper administrative action,

I think that ihe reduction of the number of employees necessary in
order to come within the aet from 25 to 8 brings this bill in line with
other hills of a <imilar nature and i< very important, Possibly equally
important or more important almost is inclusion of State and loeal
emplovees,

One aof the really worst travesties on onr system is a Negro in the
South Leine arvested hy a white Rtate trooper, taken to a jail with all
wliite jaiiers, taken to court with all white personnel. THere you see
our sv=teni at its worst with Congress having ratified thai kind of
white justice by exelnding State and local employees from title V11,

I would =uggest that this bill, hy doing away with that exemption
for State and loeal emplovees, strikes a real blow for decency and
Fairness,

[Ynethermore, one of the worst things we have in this country is
government. by had example. That ix why <o many people have fonghi
aenin=t Government  diserimination in the administeation ol jus.
tiee, To have Government ageneies with all white employvees when you
are trving 1o have private business hire Negroes, is to make Govern-
ment an example of what is wrong, 1t ceems to me, Mr. Chairman, that
vou and vour collengnes have done a great thing by putting together
o208 and T hope we ean have is eaely passage,

I must =ay, however, that 1 think S, 2806 i< a patent diversionary
move fo deeail S, 2453, 8, 2806 has none of the provisions I have men-
tioned, It doesn’t provide for cense-and-desist orders, 1t doesn’t reduce
the number of emplovees necessa Iy For coverage,

It does nothing abont Staie and loeal emplovees, In faet, it does
nothing exeept one point, which Mr, Greenbevg very well answered, Tt
does give the Commission power to bring suits in distriet court, But
what i that 7 You don’t need an administrative ageney to funnel suits
nto court, X, 2806 would Teave the KEOC as ahmost the only admin-
mtrative ageney withont any admini=trative powers,

What the administration has done here in S, 2806 is to make civil
richts <econd-elass viehts, Now, Jet me explain that beeanse that is
a =erions charge against S, 2506 and T make it advisedly and de-
liberately.,

Right= that other people have in front of administeative agencies
are earviod ont by cease-and-desist orders, What the administration
. . . . Ty . . N .
ix coving in this bill ix, “*No, Negroes aven’t entitled to cease-and-desist:
orders, You have to enforee their orders the harder way by going to
court and enforcing them there,”

As My, Greenberg <o wisely pointed out, that is alveady in the bill,
Pattern and practice suits by the Justice Department. arve already
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in the bill. We got that in 1961 The thing that is missing is an ad-
ministrative ngeney that will enforee the employment rvights of mi-
nority groups and 1 think that, just like the voting rights bill, the
administration eame forward with this bill in an eflort to derail
something else that the vivil rights movement wants,

In the voting rights aren we wanted a straight extension and the
administration voting vights bill wes an effort to derail that, Tere
we want S, 2453, The administration bill gives us nothing, It is an
effort again, it seems to mey to derail what we <o badly need,

[ don’t have to take any more of your time, It =cems to me that
the situntion ix out in the open, We want S, 2153 and we want it
badly.

Senator Winttams, Thank you very much,

Mr. Mitchell?

STATEMENT OF CLARENCE MITCHELL, DIRECTOR, WASHINGTON
BURFAU OF THE NATIONAL ASSOCIATION FOR THE ADVANCE-

MENT OF COLORED PEOPLE

Mre, Mrrenenn, Mr, Chairman and menbers, T o thankful that
you have given me this opportunity to appear and with your per-

miscion, Mr, Chairman, T would like to offer my statement for the

record, I shall summarize it, _
Senntor Wirrtans, Thank vou, We will he glud to receive the full
statement, We will be glnd to have it ineluded and be glad to hear

from you, _
('T'he prepaved statement of My, Mitehell follows:)

Prepanip STATEMENT 0F CLARENCE Mrrenenn, DIgecror, Wasiisaron Boereac,
NAFION AL ASSOCIATION FOR THE ADVANCEMENT of ('OLORBD "ok

My, Chaleman and members of the sub-committee, 1T nm Clarenee Mitehell,
director of the Washington Bureau of the NAACE, and leglslative chuleman of
the Leadership Cotiference on Civil Rights, The NANCDE and the organizations
which constitute the Leadership Conference on Civil Rights urge passage of
SO0, 0 UL o farther promote equal employitent opportunitios for Ameriean
workees, Al thix fateful hour in the Natlon's history, woe hope that Congross
will not how to expediency by whittling away the covernge that =, 2453 would
provide in the fleld of employment diserimination,

The basie purpose of S 253 is to give enforeement powers to the Fgual
Lmpleyment Opportunity Commission established by Pitle V1T of the Civil
Rights Act of 1984 and to expand certain funetions of that ageney. Other wit-
nesses Wl nddress themselves to varions parts of the proposed legislatton, [
wisxh to comment on Sectlon 715, which would expand the functions of KOO
to cover discrinthmition In employment. by government eontractors nd suh-
vontractors and in federnlly assisted construetion contracis, Also, 1 shall com-
ment on See, 717 which would give the BROC jurisdietion over diserfininntion
problewms in the Federal Govertiment and in the Governmoent of the Distreiet of
Columbia,

In order that the sub-comittee may have o pertinent referehee on the his-
tovlenl buekground of these sectlons, 1 offer the following excorpts from the
Plrst Report of the Fale BEmployment Practice Committoe published by the United
States Government Printing Ofice in 1045, This Committee was eostablished hy
Eixeeutive Orders SR02, fssned Jine 25, 1911, and 9346, issued May 27, 19043, Phe
orders issued by President. Frankihn D, Roosovelt wore the first major attempis of
the Government of the United States to make a coordinnted attaek on employmoent
diserimination in government and in Industey, On page seven of the Committee's
report we find the following statenoent of {ts jurlsdiction :
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“Iixecutive Order 9346, as lmited by the eongressionnl nuendments confers
Jurisdietion upon the Committee to recefve, investigate, and dispose {o three
cittegorios of compludnts alleging diseriminatory employment practices

“I. Compnints against all departmenis, ngoneles, and independont establish-

mets of the Federal Government over whose employment velutionships the
I'restdent s authorized by the Constitution or the s(atutes of Congress, mnde
pursuant theréto, to exerclse divee(ly or indtrectly genera) supervision and con-
trol.
"2 Complaints against all employers, and the unlons of their cmployees,
having contractunl relations with (he Federal Government which contain a non-
dixerimination clnuse regnedless of whether such contracts pertain to the war
effort, mind

“3o Complaints against all employers, and the untons of thedr employees, on-
gaged An the production of war vidorials or in uctivitles necessary for the
muiintenanee of sueh produetion or for the utilizatlon of war muterials, whether
or not these employers have contretunl relations with the Goverument.

“In addition the Committee has ribod e fes Inrisdiction extonds to all war
training proernms finnnced with Federal funds oven thoneh opernted by private
cduentional Institntions ™

The FEPC was established by exeentive order and fts exlstonee was terminatod
by a purliamentary deviee known ns the Russell amondmomt. In order o Kevp
the natlonal eommitment to falr cmployment alive, pending the extablishiment
of n statutory ageney, eivil rights orgamizations worked suceessfully for the
Ixsuance of Presidentinl orders estnbllshing speetal agoncios to handle complitint~
of diserimination nvalving government eontraetors and agenelos of (e exoentive
branceh of the nationn! government, Those of ux whe nreed the erention of these
Interfin federad fale employment agenedes did not ndvoeate that they would cop-
thne to extst after Congress passed o nattonal fufe employment law, 1 was
obvious in the 1940 and it is equally clear now in the 1000 that confusion, delay
and frusteation result when the determination of fuiy cmployment policies of
the government are senttered amomge o number of agencles that regard the olimi-
nation of diserimination ax a ninor and tronblesome part of their total progea.

The most ageant example of the indifference with which the non-dixeriming-
tHon clitaxe of government contraets §s hadlod may bhe fonnd in the aetion of
Deputy Secretary of Defense David Packard denling with the Textite Industyy,
On Febrnary 70 196D, he awarded confracts totalling 8040 millon to three coin-
panles on the basis of <o called verbatl ass<urtiiees of complinner that he sabd he
hnd recetved feom the hemds of these compinles, Apparently Mr, Packard af that
time elther had no* hieard of or choxe to ignore the Oflice of Coutrnet Complinnes
in the UN Depnrtnent of Labor whieh ix supposed to police *he non-dixeriming-
tion elintse in govermment contraet s,

After the Packard netton recelved wide publicity, there was o frantle sermmhle
to repute the demugze, but the bisie problem remimins. The Fgual Employment
Opportunity Commis<don does not assunie any real responsibility for enforcing
the non-diserimination elause in government contraets and the Oflce of Contract
Complinnee moves only us fast and s comprehvnsively ss the Reeretary of Labor
thinks proper. Needloss to say, the victims of diserimination must wade through
a virtual sea of uncertainty when (hey seek vedress, Fven {ho parties who nre
charged with diserimination eannot he gure of whant conpse of tetion they showld
follow heenuse there is always the possibility of overlapping jurisdiction hotween
E1SOC aiid O1CC,

Unfortunately, theve has heen o constdernlile nmount of selfish nctivity hy
those who want to keep the OFCC funetions separate from the BEOC, The prin-
ciple arguments they use are: (1) The OFCC has power to enneel contracts and
this permits it to obtaln better complianee with non-tseriniination requive-
ments and (2) the existing BEOC ageney has such g Inrge bueklog of cases that
It should not be burdened with the contrael complitnee finetion. Both of these
arguments have only mieroscople hnportance, Throughout the history of the non-
diserimination elanse in government contrnets the ngeneies which let such eon-
tracts have ignored the elanse wherever possible, They usually aet only when
prodded by otutside pressures, The right (o enneel a contraet for fallure to cont-
ply with the non-diserimination elause is ke the weathep-—everyone tatks ahotit
it but no one seems to be able to do anything about it. When there is he pos-
sibility of work disruption caused by the vietlns of discrimination or the filing
of a law sult by o private eivil rights ageney the government gets busy in this
areg, but to sny that the power to cancel contraets is more mportant than the
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srderly systenr proposed $u 82850 I at best nogrossiy misleading argument and
it warst g thindy disguised effort by these i office to hold on to n funetion top
prively sellish reasons,

OF course it shondd be elear to all iU would be s mockery 1o transter the funes
Hots of OFCC 1o the Pguad Fmployment Opportundty Commibssion withont ilso
it ferring the stal of OFCC and all of fts funds, [ would glso he shartehunging
the viethms of di<erimdnution for Congress to contlnme to give grossly Inndequite
approprittions to EEGC, Cangress has the power to make eortnfn that therp
Is advgquate st 0 und adegonte money 1o do the Job, 1t that s not clear hn this
B should be mitde clear by the additie.. of upproprinte fanguage, If Cons
gress dovs not grant suflicient funds in the approprigtions committ os then there
~hould be wetlon on the oo of the House and the Sennte to see that enongh
woney in provided,

I the Held of government employment the records of dizerimbnation 15 nothing
short of fantustic, Oue of the most ensily ehecked exaumples of foot deagging,
double ¢ dling and evaslon by ustog technleal tios is the Bureau of Printing
and Fngraving, For muny yeaes that agency pefused to perndt Negroes to be
tralned as plute printers, Finully, Secretarvy of ‘Treasury Hhanphrvey, made o
decision during the BEisenhower Adwinistration that the diserimination could not
Lo continued. However, 10 was not unitdl seven years later nonder the Johoson Ad-
wihistention that this decixion was hnplemented, Meanwhlle, of course, o nime
ber of the parties who were entitled to redress were no longer avilble ulthough
sotie ey e benetited,

The type of deluy und frusteation evideneed by the Bureau of Privting and
Engraving case is entised by the system now in effeet. Under this systen each
ageney fuvestigates itself with the result that i by some miraele there is a Anding
ot direrlivhuttion, s implementation is delnyed by varlous obst ruetionlsts, Neotl-
less o sy, suel thidings of disertmination nre fow aud tar between, In firness,
I must be sald that some menbers of the Civil Seevice Conpdssion Hsolf and a
few of the top otlicers of the Connnisston hwve made vallunt nftempts to extublish
warkible fulr cinployment policics, Unfortumately, the lower levels of burenueriey
fu the Commdssion itself nud In the goverment ageneles ugunlly nullify these
pohicles by uslng cumdwersome precedures that are welghted In favor of those
wWha diserimbunte amd by telerating supervizory personnel with known records of
diseriminntion, Paradoxicnlly, some of the most estonsive disecimination tukes
pluce i the rgest establishments where volume of suployinent is high but pra-
mattons are tow, There I speetind drony In the faet that even the Offlee of Feos
Lodide Opporinuity, which is sapposed o he teyving to correct problems thisf affeef
the deprived of onr country, has followed cmployment policies that have kept
the top Jevels of the agency as white 1 n college fraternity with a color el
trrsing Negrovs from inltiation,

It s safe to prediet thie we will never really coreeel the entrenched diserimi-
vton that exists I the federad servies bl there are uniform, fate amd stponigly
erforesd polleivs of non-diseelmdnation that apply to goverument n< sl s o
prtvide dninsoey, The present law and the statide proposed In S0 2158 do not
pertnit tndustey aud Jubor oo ganiznttons to e the Judues o thetr own comdnet
i the aren of ciployment discrimbiation. Fhere is no retnson why sovernuma i
advncies should pot be bound by the sume rule, Daleed, the govermment (iself
shouhl sot the example by bedng willing (o lave its setlon reviewel by o s
portiat telbanal bna formm where all partles have equal vights to a fadr hearing
and mengdngful vedreoss

b wtosing, b owish toostate that 1 oam awanee of the Faet thd e wdnrind=tration,
sprea ki through the elindeman of thie BEOC, s seeking 1o obtain pit=allye of
severely vestrieted W fustead of 800000, Unfortanntely, this is apother exingle
of why nogrent many of the Negroes ol the United States are stapdcions of the
miotives of those inand ont of the White Honse who advise (he Prosident, A ton
sfted, the end product bears the taint of compromlse, T um persongdly aware of
the bl character, great abiiliy and kil of Chatemnn Wi Brown of FREOO
atued those who have worked with hhin to evolve whit wo iy see s the Admine
steptlon’s progeam, However, not even thele great prersansive POWUIS Ol covep
the stark faet that the Adidoisteation is offerbug 4 b whiel has ouly about
ote tenth of the constructive features thitt are In 8, 2450 If we are to provent
“lo Hoyourself” types of seltlements that eost thiae, money, persontl injury,
propeety luss and samethines even the loss of Hfv, we must have the menns of
viving speedy effective and fale rodress in the coiployment fichl, Byven with the
best of programs we cannot adlways be cortaln that we ean make reason provail
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In n hetter posttion to reach the angry
msonable men nnd women by showhig
< nudd 1o end fndnstiee. 8, 24638 1s the
goodwill ean rely atpon. |
foll consmitiee, the

over nulenshed anger, However, we are
and frastrated when we can appenl to
thit there Is an orderly way to right wrong
Kind of program that reasonable men ad women of
hope amd urge that it e approved by thoe sub-committes, the

Congress nnd the President.

Mr. Mererien, Thank vou, Before going into the summary, | wonhd
like to just sy something which I think s important for the conntry
(o know aned this oceasion is 1 good seding in which to make the stute-
nient,

The average person who wonld look at this panel of wit nesses would
wesime (hat there arve three white men here and one Negro, It just
happens thit (he gentleman sitting nest to me, M, Freeland, is of the
supe race as L am, Tealso Iull)l)l'llh‘ that Sve were members of the same
el bofore he went off to Pittsburgh and beenme ahighly suecess (ul
Bowyer, When he served inone Armed Forees during World War 11,
thete were many, maiy oppovinnities when hegas o young officor with
white skin - hi< hair was Hnnd then it 1= tuening gray now. —and bhie
eves, conld have exeaped the humilintions which were visited upon liis
Follow soldiors heeanse they had skins the same color as niine, but- M.,
Freeland elected 1o contime in the racial entegory that eirenmstunees
had assizmed to himeand D has been apart of this strugele, The other
two gontlemen wha are iere ave persons who are white citizons of the
United States, It they, too, vohintarily have caxt their ot with this
ernse and thirough the vears we have been working together as n tenm
to adyanee the dignity of man in the greatest Nation of the world.

I think the objective that we have had and which we continne to
pursie s in jeopardy now. I think it is in jeopardy to a great extent
heeanse of the kind of thing that happened here this morning at this
hearing when the official position of this adming tration wis expressed
as hoing in Tavor of something less than what respongible people know
must e dote in this conntey iFwe are going to come 1o grips with this
prablem,

I was in Louisinna not so long ago and talked with a very mild man-
nered vonng nun that T haed known for along time, Ile was blaek in
color Tt e wis wesving one of these heards that gave him o very
fieree expression and | said

Why e yor weareing that beard ? 1 fust Took< ridiedons for you to b waldking
srovned here, vonng s yon are looking Hie some Kind of 4 terrible individual.

o sand:

Woll, von Knew, that is e only (hing that these white fellos respect dowy
here

He snid

T Weee Dl fo erose this heard beennse now they poy nie some vespect, When 1
was clean shaven they Kleked me aronnd and ealied e hoy, but now they are
sedred of me,

Bosieally it =een to e that is the same kind of motivation that.
anres memhers of the Kn Klnx Kl (o wear hoods, They haven't got.
the guts to come up and talk (oo colored tn faee ta faee on the street
in the broad davlight, Int when they ean pat on a sheet and a liood they
can o ont under the vover of darkness, they ean xet fire to ix house,
they xi:m hoot hin down, and, of course, they are all together in a big
oW, .
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Fthink it ix a tereible thing in our countey that we enn hecome
polarized to the extent that in order to enjoy rights on one side and in
order to muintain oppression on the other side, people will wear heards
and don masks or do xomething which makes rlwm appenr as individ-
unls whoarve different from what they veally are,

Famesorry tosay that inomy opinion, the rea<on why you seon great
many colored people walling avonnd with A frican robes< on that aye
calted Dashiki=, many of them wenpi these beards, 1= heenu-e tha
has heen: the only way that they ean ger attention. We cone in hoere,
Me. Freeland and T and my associntes, dressed ax normal A mericans.
We speak in modulated voices, We present yon with intelligent in for-
nuttion. Some of the he-t legal hrains in this conntry are here, to my
right at this tble. Agninst that we have the highest level of onr Govs
ernment coming inoand =aving that we are all wrong, that we don't,
really need this wonderfol mnclinery e peorde like Senntor Javits
und vonu and other members of this< committes have esponsed through
the vewrs and who know of theiv own knowledee that it i< effective,

The administration comes tnwnd sav< *We don't need thi=" Now,
of conrze it ix trne thai the admini<tealion, n< Senator Javits pointed
ouf, has offered <omething which i< perhaps a kind of <hifting of the
nse of legal talent and it isx entively pos<ible that this wieht reanlt in
some small improvement, but wlhinf we ave in need of i< 0 massive in-
Fusion of confidence which will let the countrey know and which will lef
the unhappy people and the dissident elemeni= know that we are really
serions ahont this effort of trving to eliminate job diserimination, T
do not think that we are going to he able to win confidence with what
the administration proposes,

What the administration proposes is going to look to the man in
the street like another effort to give him the runaround. e has heen
getting the vunaronnd at the plant gate, e has< heen wetting the ran-
around when he takes these tests that Mp, Freeland deseribed, Tle has
heen getting the runaround when it comes (o the matter of promotion,
And now he seex that it is not only going to he the runavonnd hy a
private corporntion or a private institution, but it is goinge to he a
runaronnd with the stomp of the great sonl of the Government of the
United States,

I believe that this is unfair to the people, T heliove it i unfair to
Che conntey aned T helieve it i< unrvealistio in the times in which we Hve,
The day will never eome, M, Chairman, and members of the connn it
teec when I personally will join the forees of (hose who heliove that
by force and violenee they van achiove their ends. T am dedieated to
the lnw, Lanya diseiple of the Tnw, and T a beliover in the Canstiy-
tHon of the United States, Dot T am also a realist aud 1 know that
we eannot answer the man who is about to throw a Molotov cocliail
i we say “We are not going 1o give vou con-v and dosist powers in
this Tegizlation, What we are going to give vou s ehanee to hiave o
different sot of Tnwyers from what we now have in the Justee Dejuart-
ment.” namely, KFEOC Tawyvers, going into eourt. 11 i< wrang fo eotne
in and tell the people of this country that the sdministrative Provess
would be <o eumbersome, zo lengthy. and so comphieated that it wonld
take o number af vears hefore we conld snecessPitly adjudieate a case
invalving the natfer of employment diserimination,
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I think that our experience hns amply proved that we ean, by making
n=e of the administrative process speed up the whole matter of settling
these cases, I venture the opinion, Mr. ("{mit'mun and members, on the
basis of my experience, that the reason there has been delay in a num-
her of cases which the KEOC now has, is beeanse it has no way of
bringing to book those who arve the reealeitrants, but if it wers found
that beeause we passed this law, IK1K0OC could in'ing people mto an
administrative heaving, it could, aftes giving them due process, issuo
a cease-and-desist ovder, I think that the number of voluntary com-
plinnees would take n dramatic rise,

1 don't think that we can give anything less than that to the Amer-
iean people. In oy tetimony T oaddress myself, ns Mr, Freeland
pointed o, to seetions 7L and 7171 have included in my prepaved
testirdony nn exeerpt from the report of the fest Faie Kmployment
Practice Committee, which was established by Fxecutive Order 8802
in 1941 and that ovder was subsequently amended by Fxeeutive Order
9346 in 1943 for the purpose of putting this country in the husiness
of attempting to end employment. diserimination in an orderly way,
You will note, Mr, Chairman and members of the committee, that
that order contained all of the anthority that we now have in KEOC
amdd other agencies for opposing diserimination in employment under
one tent,

[t was that way beeanse it wouldn’t have made sense to do it in
any other fashion, If we had attempted to have one agency admin-
istering Government contraets, another handling the Civil Serviee
Connnission, another handling some other aspeet of the program, quite
obviously you would have a Government speaking with many tongues’
and lawyers giving many kinds of opinions which eertainly would not
have been a desirable thing to do,

That ageney went out of business heeansze of a parliamentary deviee
which was employed by one of the Members of the Senate known as
the Russell amendment, but there were some of us, and these same
people here nt the table were part of the group, who wanted to keep
thrt national iden alive, We explored varioug alternatives and finally
we were ttble to get the cooperation of President T'ruman, who acted
in the first instanee, his action was supplemented hy President Tizen-
hower, who extended the agencies (lst:z‘ﬂisho(l by President 'I'ruman,
President Kennedy furether extended the life of these ngencies,

The agencies were established to police diserimination in employ-
ment in the Federal service and diserimination in Government eon-
tractz, They were <ot up that way, as an interim arvangement, They
were supposed fo he veplaced when and if we were able to get an
FEOC statute pasced, boennse all of ug knew that if we did not have
the<e ageneles together, we wounld sutfer, heeause of Inck of iumiformity,
il for no other reavon, : '

Now, it just happens that, as always ocenrs when von get people
“having vested interests in certain kinds of Govermment activity, the
principal protagonists of keeping these ageneies soparate, are, the
Civit Servieo Commizsion and the Government confraet ageney, 1 am
<orry to say that T have noticed that the people assoeinted with those
agencies are busily lobbying avonnd in the country and in the Con-
gress trying to crente the impression that there is scomething great and
good contieeted with this sepavatism and therefore we ought to keep it
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Well, My, Chairninn and members of the conmmittee, I report to yon on
the basis of bitter experience that there is nothing constrnefive that
I have heen able to dizeern in all the years around heve coming out of
these ngeneies, that we ean't have under n consolidated arrngement,

I think the most lugrant exnmple of what happens when you don’i
have coordination is given by the experience with Deputy Seeretary
Packard in the Depnrtment of Defense when he took office, A1 of us
knew that the textile industry iga vivtaal temple of diserimination, A1
of us knew that My, Greenberg's Inwyers and the Government Inwyers
had been working to try fo eradieate diserimination in the testie in-
dustry, Keeryone knew that the textile industry could not be velied on
to wive verbal aesuemnees that it wonldn't Diseriminute, but there we
hael the second highest oflicer, who I understand i< a man of great pep-
sonal good will, making him=elf a party toanoeangement under whieh
we gave contracts in exeess of S0 million to these diseriminators he-
cnnse some of their representatives erme in and gave n verbal assur-
anee that they wordd not dizevimimate, T this had not happened where
I eondd ~ee ity if 1 read about it in a tale of fietion about Government
neting in error, I would have thought that whaever wrote that story
was drawing too heavily on his imagination.

I simply found it hard as an Amerviean, as a person who believes in
lnw and orderly process, to aecept this as a thing whieh had taken
pliee at the instanees of one of the highest oflicinds in the Govermment
of the United States,

Thiz mude a moekery of the process that the Oflice of Contyaet Com-
plinnee is supposed to earey ont, We happened to hear abeut that one.

There wassa lot of publicity aftached to that one, '

But, Mv. Chairman and mewbers of this committee, this has heen
happening in all of the two deeades or more that T have been in Wash-
ington and U would prediet it will always happen as long as we make
the=t" wrencies themselves the en=ztodians, the policemen, the jury, or
whatever von want to eall them, for enforeing the nondiserimination
pontract, vou will always depend on the pleasure of the Secretary of
Labor, T have met the Seererary of Labor, Te is an estimable gentle-
man, but T .don’t know that he will always be Seeretary of Labor and
it should not be necessary in our country to depend upon the good will
of the oceupant of the oflice to get things done.

The lnw ought to require that things be done and that i~ what i-
proposed in the hill that yon and your associntes have offered to the
Congres:, '

The second point. of conurse, has to do with the Federal service it-
self, The Governmoent of the United States i< one of the leading dis-
eriminators in the world and it gets that position becanse it 15 one
of the largest employers in the workd, Somehow it sees to have been
infiltrated by some of the worst digeriminators in the world. Thirougeh
the vears we have good men at the top of these ngenecies who Liave

Aried mightily to eliminate racial disevimination and othor forms of

injustice, bat. that. function, after the wartime Fair Fwmploymoent
Ageney went-out of existenee, was delegated to the Civil Service (Com-
mission and to various ageneies,

So what happens? I a man has a complaint of diserimination the first
place ho gives voice to thit. complaint. is before his supervisor who is
the individual orginally responsible for the diserimination, 1le then
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appeals throngh varions parts of the nEeney's npur:‘\finn,n‘nd miay h:}\'(r
an opportunity o appear before some hearving ofticer. These henring
ollicers, us solected ander the present process, ave notorionsly uniware
of the problems of racial diserimination and very adept in teyving to
cansfuse things <o that they never, or very rrely ever, lind that there
has Bween any diserimination, but if in a enee instanee, sueh as we
pecently expericneed in the eity of Philadelphia, you get o hearving
officer who finds that there has been D seriinination it then comes up to
the Board of Appeals and Review iu the Civil Servies Commission,

This Board of Appeals and Review is the epitome of entrenehied
Brennerney s fotally insensitive to how the people are sutfering under
a4 svtemn of diserintination, They inst don’t know what dizerimination
i< ned they are unwilling to admit thar there is diserimination, In tha
case 1o which Thave refereree, oven thongh o hearing oflicer had found
there bl been diserimination, they overvaled the learing oflicer,

Nowv there is no appead as aomatter of vight feon that kind of deei-
sion, 1 the Connmission volimtarily wants to give vou the right of
apieal, you may have it hut ofherwise the decision of the Boad of
Appealand Heview will staed,

\{'v do not give, M. Chairman and members of the committee, to
emplovers, to lahor unions, to training instiontions, and others the right
to it i jndgent on their own conduet, We make them come hefore
what < an impartind tribimal, the qual Employment Opportunity
Connnis<ton, and hopefolly eventually theough the provess of the
correts at all times they wonld he appearing hefore an objective judee
of their conduet, They woudd not have the Tuxury of heing able 1o
st in judement on their own acts,

The Government of the United States acting through the Civil Sepry-
oo Comai=ston and throneh the constituent agencies sits in judgment
on s own eondaet d i 99 pereent of the eases i gives an unfair prej-
addiced judwnent which results inoa Ginding that the corplainant is not
et it ed toany Kind of redress,

Foer asan example which ix inchuded inomy testimony that any of
vau centlemen can eheek ont i yvocwant to eheck it ont and 1 have in-
clinded it hecanze it is not peeuliae to the one adminizteation, T have
mentioned that the Barean of Printing and Fngraving, which for
vears el svstem of teaining people ws apprentices <o that they could
bocone plate printers, would nof admit Nearoes to that eraft,

[ ieud the good fortune to meet Secretary Humphrey, Seeretary of
fhe Treasurey under President Kizenhower, and he, after reviewing
theeo facte, decided that there had been diserimination and he raled
that theee people who were Negroes had to he adnitted to the appren-
tive tenining progemm and that they conld beeome plate printers,
Ruther than give these people an opportunity fo hecome plate printers,
the Barenn ol Fngraving abolished the course, M, Humphrey held
that if the Burean ever reesinhlishied the conrse these 'u'npfn who had
heen the vidtuns of diserimination would have first evack at it

1t took- .- -

senator Winetans, T thought you were through with that thonght,
We have kept the Seeretary of Luabor hero for quite a bit of thne.
Are vour going to he with us through the rest of the afternoon ¢

Meo Mevenern, 1 am going to be with yon, Mr, Chairman: 1 would

Hke to {inish just this tTmu;:ht.
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Senator Wippiavs, T thought you were throngh, Fxense nie,

Me, Merenpen, The point I am trying to mmke is that 7 vears Intep
the individuals got redress in the Bureau of Printing and Engraving
and they were then permitted to take part in the course,

The other thing that 1T would like to say before T oretive from the
withess stand i< I have been wround here a Jong time and 1 have
nlways tried to show the greatest respeet. for evervhody with whon |
come in contact and T have vespeet e the Secvetary of Labor: bul
I think in fairness to people Yike myself and others who aee here, that
we are just as muel entitled to be heard inan ovderly nnmer withont
inferruption s is the Seevetuey of Labor, 11 he Dad been heve fiest,
I would never have vaised - peep about his coming ahead of me anil
Iowill respeetfully retive in order that he might he heard, hue 1 do
sav this 1< w part of the pattern that 1T am talking abont in this coun-
frve the faet that when we get to dealing with the people, we all (oo
often go oft on protocol and ceremony <o that the people feel affronted,

Now, I have nothing more to say, I would he glad 1o come back if
you want me,

senatorLavers, Mr, Chaivnmn, T don't think the Seeretary of Labor
waould wish to testify ander these conditions, T respeetfully snggest
that he be nsked to return tomorrow if that is his convenience and {hat
My Mitehell may continue, 1sny this beemse T think that T know the
secretary and T doi't chink that this would be at all hi< desive, T think
[ made the <upgestion to the Chaiv only because he i< aomnn with
enormouns responsibility, Te wax <itting heve and waiting, 1t i not his
frndt, 1 0s mine, for which 1 apologize, and it ju-t won't work tha
wity, but it would he now just impossible,

You ean’t put it on the basis that you nre heing <uperaeded by the
Seeretary as an evidence of diserimination, So 1 vespeet fully snggrest
that the witness continne, that hiz testimony continuey and that the
Secretary be invited to return at his convenience,

Senator Winniaws, Wellp Towas going (o sav T othought that the
mnel wonld he available to us for diseussion after the Seeretary fin-
tshed, Was D eight on that, My, Mitehell 7

Me, Mevenven Yes understood that,

Senator Wineravus, T thonght yon were goine to be with us, anvway,
throngl the afternoon, and it wonldin't be this much of an ineident,
Necrotary Shultz i on his feet,

Secvetary Suveez, Me, Chaivian, [ am propared to spend the after
noon heve 30 that = agreeable with vou, wnd T would he alad to wait
until Mo Mitehell i thronel, T owonldn™t be herve tomorrow, 1 will he
ot in California,.

Semtor Winetas, T wonld appreciate that, Tany sure the witnes-es
da, Wedo,

Mec Meveneen, Thank yon, My, Chaivnen,

Senator Wineiass, My, Mitehell?

Mro Mivenern, T would just Tike to say (hat one of the things that
I have included inmy statement at the end isa veforenee to the adngine
stration Dill 1 have done o great deal of porsonai sonl searehing in
teving to devize a comment on that bill, The reazon T have done that is

| rw{;(»--t the sponsors of that legislation, I know they are sien of 1re-

mendons good willl T krow they Tave always been with us in this fieht
~for human dignity, - - ' : ‘
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[ have great vespeet for Chairman Brown as an individual, T am
happy o say that 1 e over to testify in his behalf when he was
under consideration as che appointed Chairman, Only Just week | was
before the Sennte Appropristions Committee weging that the appro-
priations for his ageney be ineren-ed,

But 1 must =ay with rvegret, that I think My, Brown is on an im-
woper course, I agree with Senator Juvits that he has taken on an
meredible burden in tryving to be the - hief defender of the administia.
tion’s proposal, 1 think what is going to happen all aronmd this conn-
try when My, Brown's testimony s widely eirewdated s that people
will pnt it in the context that Senator Eagletm put it this morning
and that is that here we have seen o retreat on the Voting Rights Ao,
wo have seen a retreat on the gaidelines, we heve seen the adiini=tra -
tion unwilling to come in and oppose the Whitten amendinent, il
now they have done two very interesting thing:.,

Fivst, in the hearing hefore one of your subeonnmittoes 1 was s
wi=ed to see o television an exchange between Senntor Mondale and
MreoTames Farer, Mo Foemer being a Negrocin which My, Farnier
wits saying HIEW didn’t need the money for the Headstart prograon
that Senator Mondale was =aving that we do need and that all of u-
know that we need,

Then, of comrsey adistingnished Inwyers My, Brown, who s ndedi-
cated civil vights persong comes and does o just present this projo-
sition, but undertakes 1o defend it with all 1is considernble Jogal <kill
aned to say that this is =omething which is bettor than what we now
have or what we hope o get,

This, to ey is o pattern which 1 believe the people of (hix country
will not aceept, The President himeelf has said that the Negroes
are suspicions of him and he would like to overcome that suspicion,
I1 he wants to know why they are suspieious, look at these ilust ration-
that T have given, We hear {he voice of kindness and compassion, hut
we find the acts that do not ecorrespond to the kindness of the voiew,
We find our vights being taken away and the things that we ought 10
have being minimized, 1 think the Congres has not. only the power,
but the duty, Mr. Chairman, and members of the committee, to take
astand in thi= matter and to report out favorably the pending bill with
the enforcement powers,

I think the Congress has the duty to pass this legislation amd |
errne=tly hope and helieve that i it is passed the President of the
United States will sign it and that it will become a very effective
law, ] thank vou,

Senator Wineiaas, Thank you, M. Mitehell, Senator Javits?

Senator Javers, T just had one questions of the legal witnesses, My,
Mitehelly and of course of yowself, if you wish to answer, 1 would
like to hear these distinguished lawyers on the comparison of the
cese nned desist power and the right to institute suit both for individual
cases anel pattern and practice suits, which seems to be the gravamen
of the issue here hetween the administration and, as Mr, Miteholl
has just. said, people who we would hope would be with him all the
time, so that was the only question I had,

Mr. Ravn, Senator Jdavits, 1 think 1 speak for everybody, becanse
there wag some mention of this in each of the prepared statements -
in the initin] presentations,
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I think that all of us here feel that the right given in S, 2906, the
administeation bill, to the Commission to bring suit adds very, very
little to the present pattern or practice vight that the Department of
Justice already has,

When compnred to the conse-nml-desist power, that little gain, if any,
seems insignificant, The cense-and-desist power i= the method that we
have lenrnerd aver the 50 yenrs of administiative agencies that works
the best, The reason it works is because you get people with real
expertise in the field to make decision after decision after deeision,
You gef decisions netually on a wholesale hasis,

Al that the conrt. does after that is to consider whether that has
heen arbitrary, So what our experience has shown is that where there
i~ e eeaseand-desist power, yvou get the henefit of the expert knowledge
of the Commission to make its decisions on the facts and you have
the judieial power eome in only where judicinl power properly belongs,
namely, to review (o see that the Commission has not heen arbitrary,
Imt not to tey to make the deeision itself,

The danger with the administrution idea of doing it all through
snit is that you put the conrts in the position of having to make the
initinl decisions which should he for people who do nothing else but
understand that proablem, What the achministeation hill therefore does,
is to operate as a finnel to the court, but that is no funetion for nn
administrative ageney, This is going to he the only administrative
ageney without, administiative powers,

Lot's suppose you were going to have h0 new lawyers in KEOC
to bring sints, 11 you gave those to Justice, it would be the sune
thing, hurin;: the investigative process if someone said, “We will
hehave,” there would be no suit, In other words, thic adds <o little
ax against the existing Inw as compared to S, 2458, of which vou were
one of the leading supporters, that we just feel it is a step in the
wrong direction,

I think this, in answer to Senator Javits' question, is a very real
danger. When the 1961 hill passed we all necepted the bill without
coase and desist on the assumption that <ome day you would get n
censeatnd -desist power and von wonld bring up the enforcement of
minority rights to the seme degree you have the enforeement of other
rights,

Naw, i vou are going to do it this way, vou are in effeet telling
us that you are noi going to treat emplovment vights for minorities
the =ume way you treal all other vight=, Why should a man have a
hetter vight to enforcement when he s being fired beeause he is a
union member than when he is being fived beenuse he is hlack ?

They wre both suhjeets to which my heavt goes ont, hut T wouldn's
want to he in the position of =aying one is a greator vight than the
other, but if 1 had to say one was a groater vight, I would say the
vight not to be fired beeanse of your color is even n greater right,
and vet what this sdministration bill would do is say “No, we won't
enforee the law the wiy we do for these other l'igzhis. Wo will only
sy vou go to eonet,” _ .

Juek, do you enre to comment?

My, Giwerxnena, Tagree with Mr, Rauh's lust statement, but 1 might
neled o thibg or two, o . )
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Tt Jins heen said that. conse-and-desist powers would subject pro-
ceedings to vonsiderable delny beenuse they must be taken 1o the
court of appeals for enforcement, but that, of course ignaores the faet
that n divect court jundgment alzo must be taken to the court of appeals
il one party or the ather cocks to appeal ity in adedition to whiel even
when g eease-amd-desist ovder is tnken to the comve of appeals, it cones
ont avmed with all the presumptions that an administrative ngeney
gives to such a decision and will ror be overinrened except. for arli-
trurine-=, hut the diveet court decision is subject to o much greater
seope of review, .

It has also heen zaid to stafl up the ageney to geant cense-nnd-desist
orders would take a considerabie perviod of thine, T ohink to staff up the
agoney (o mnke i anather Civil Rights Division wonld take at least
n= ot as it took to nake the Civil Rights Division ns hivge ns it s
taday and that took a period of several years, <o il one want= to o i
on e erash basis, I think it onght to be done,

The cense-and-desist pevsonnel ean be installed in place as rapidiy
as anyvone clse with adl the other advantagoes that eome from conse-and-
desist powers,

Semator avers, My FPreeland, do you iave aoeomment 7

Mr. Frervaxo, Only one comment, Senator, and that is this morn-
ing it was suggested that to give the Commiszion quasi- judicin] powers
when the Commission had sort of inhorn prejudice in favor af the come
pliant would be inwise, 1 suggest to you that the histery of most com-
missions has been o history of commis<ion members with an interest in
th <area in which they were working, When the fivst conunissions were
estublished, we didn’t go out and gt comeone who was completely
Foreien to the ficld inorder to have theny it on the commission,

The adminiztrative agencies from the time they heean have iried (o
bring an experti=c and with that expertise comes of course, <ome preju-
dive, some prejudgment eapacity, but also with the vight of judicial
review thit bit is always subject to effeetive contral by the judicial
bhraneh of the Government,

Sewator Javirs Thank vou very mineh, M, Mitehell, did you want
toadd anything to these comment </

Mo Myevenene, Only that T oam in complete ngreement with my
vn”(':l,‘_rm's.

‘Senator Javees, Thank yvou very mueh,

Senator Witrraus, Let me elaeify this for myself, Mr, Brown sug-
gested there wonld be considernble ditference hetween geaving up to
efleetiveness for cease-and-desist anthority and for district conrt en-
forcoment. 1 helieve you lave answered that, My, Greenherg, b would
vou elavily it for me!

My, Gureexoeue, T think no one can veally sax, 1 think it theve is a
reselveto<atl the KEINOC und if the funds are there, itean be done very
promptly. 1 don’t think there ix anything inherently difforent hotween
stafling an office of Towyers mnd Jawyers" administpators, T think that i
normabmanagement and pevsonnel proenrement and stafling and draw
g up e ovgaizntional table, 1 don’t see any inherent ditference be-
tween those two, '

But onee yon are at-the point where von are stafted up, then the
whole ndministeative process carries certain presumptions and a cortain
familinrity as means of enforeing public laws of great veneral enforve-
ment that all points in the avea of administrative importance,
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Mr. Rave. 1 owould just ke to support that dichotomy that My,
Greenberg is suggesting here, There are two time problems here, There
is one of tooling up and then there is the vest of the time From chen on
nsto which is the faster, ‘ '

Personally, | agree with Mv, Greenberg it is hand to =ay how you
tool up the faster, T0may take G5, 9 months in either case, bat is that
the most im‘mrtum question or Low it will work onee toolad ap £ Here
I don’t thini there iz apy question, Ave yon going to throw 5000 ei<es
‘into the nlready overwhelmed Federa! jadicinry per v or are you
going to put it with people who e do these day after day and geind
tHhem out ns they will have to be,

‘The venl point they wre suggesting is they won't have <o many enses,
They won't do as good o joby with cense and desist heeint-e thove i not
just the judicial eapacity to do all of these eases in the conrts that
would he done under a proper cease-and-desist_power, T do not yeally
helieve that My, Brown thinks he 1< going to he bvinging 5000 oy Lo
suits next year, What he really menns is we wonld not do as mueh as
P we lad the coase nnd dosist.

semtor Javers, The Fair Labor Net is onforeed by conrts and awe
dizerimination s enforeed by conrts,

M Ravi, That iscorreet,

senator Javers, The point you have just made infevests me greatly
Fthink it is very important, the probative foree and that is the mione
ber of enses. | really shonld not wear vou down with this, bt b odo
thind if it becomes elear in order to even modestly administer this
Ftw, enforee this Inw, we had what you say. 5000 and in the Fair
Labor Standards Aet, and 1 know it is teae with the aged, but with
the fair labor standards von have relatively fow enses, but then Ttlink
this wonld e a relatively persunsive argument (o Congress that this
is not the way to proveed,

Me, Ravie | (}n have some experience with the fair labor standards,
I 103s, when it started, and indecd throngh the passage of the law
this very <ubject was considered, T think the setunl way it was set up
was more o political conceszion than a decigional process aetiadly o
that period of time,

senator Javers, Hovou wili allow me to interrapt, it is precisely the
same with this, In 1964, hut this is the price we lndd to pay.

M, Ravan You are <o right, but it seems to e the ditterenes on the
fair Tabor standards, T am not as elewr abont the aged  there haen'’
heen too mueh <o far - but the difference with the Fair Labor Stand-
avds Aot it seems to me i there i less judgment and less decivion
based on inferences of fact, Tt is o little elearer, Senntor Javits, on
whether they are paying a certain amount per hour, When we started,
when it was 25 cents, It was not too complicnted to determine if a per.
soncwas paving 25 conts, T was more an enforeement problem which
Justice ordinarily has,

N of onr suits were hrought by Justice or by the employees them-
selves, Tt is more an enforeement problem it soems to me than a care-
ful judement that hax to be bused on interferences, ere vou have o
situation where you have to know a great deal about the history of
diserimination and the tricks that ave plaved and <o forth in mder to
really make a judgment, 1 really do not think that ix the stne kind of

jndgment that has to be made in the Fair Labor Standavds Aet, 1t
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seems to-me a good peneil and an arithmetic problem might solve your
problem and it is a question of 2onicone trying to get away with some-
thing rather than any matters of judgment as you do have where you
get the issue of diserimination,

Semator Javirs, Would you say the snme thing about complinnee
wit! the publie aceommadations title of the Civil Rights Aet n} 196417

Mrv. Ravn, Pretty mueh, sir,

Senator Javers, In that ense, (wo casex made all of the difference,
Winning two eases set the pattern,

Mr, Ravmn Yes, sir,

senator Javers, Thank you very mueh.

Senator Wirnrass, Senator Fagleton !/

Senator Eaarerox, Thank you, Mr, Chairman, T wish to highlight
my agreement, Mr. Miteholl, with part of what yon said in your state-
ment, by reading a small portion of your prepared statement where
you sav, “Unfortunately, this is another example of why 4 great many
Negroes of the United States are suspicious of the motives of those in
and out of the White House who advise the President. All too often,
the end produet there is to obtain a compromise,” as you say, and 1
agrree wholeheartedly with the observation made this morning when
Mr. Brown testified and 1 feel it quite strongly,

Putting it in another sequence of events, whereas very pious pro-
nouncements were made, pretty little speeches weve delivered, never-
theless, the end result showed a very distinet survender on this whole
question of eivil rights,

You mentioned the textile contrenets in Sonth Caroling, 1 think (hat
wax one of the first indicia and we have had the Whitten amendment,
the 1965 Voting Rights Aet and we have had the school desegregntion
guidelines, Now, from this event. and perhaps others that hoth you and
I have overlooked, and it just seems to me without {rying to enuse n
pat phrase, T oenn remember, though T was mueh vounger, the
1952 Munich-Morningside Heights, and T think in the ngaregate we
have had a whole series of Munichs on the Potomae from this ad-
ministration,

[ s sl nhont it as von are,

Let e sk this of you, Mr, Rauh, on the cense-nnd-desist order, and,
hy the way, Tfind it anusual for M, Mitehell (o refer to you as well
modutated, Doesn’t the Securitios and Exchange Commission have
cen<e-and-desist. authority /

Mre, Ravn, Yeg, sir,

Senator - Kacueron,  Doesn't the FTC! have  eease-nnd-desist
Santhority ¢

Mro Ravi, Yes, s

sSepator Facreron, Doesn't the National [abor Relations Board
hive coase-and-desist authority?

My, Ravan, Yesgand that is veally the closest analogy to the Tabor
Board where it hins worked so well, i

May 1 make the point about that? You really reminded me by

axking that question, R

 Those who are trying to change that are not trying to thriow those
decisions into the Federal conrts. They recognize that it will be such a

burden that they are arguing for setting up specinl courts, T o not

<upport this. ’
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I think it is vight the way it is, but those people who do not agres
that it is right the way it is at the NLRB would not dream of saying
just put this in the distriet conprt somewhere and let a judge who does
not know anything about it decido it. They wouldn’t even consider
that, and that is what they are proposing in 8. 2800,

My, Myrenern, 1T would ?iku to mn‘m this observation : What is heing
proposed here is kind of a vepeat performance of what happened when
the original FICPC was putout of busiiess by the Russell amencment,
At that time, the FEPC was established under the war powers of the
President of the United States, There was offered in the Senite o very
innocent: amendment which suid that no ageney which had not been
authorized by Congress could operate for move thun one yenr hy recejy-
ing its funds out of the President’s FKmergeney IFunds, =o this amend-
ment was approved and it was invoked ngainst the Fair Employment
Practice Committee,

Of course, it stopped that ngeney right on the spot, But then some dis-
cerning men and women in the Congress began rising points of order
against_ every single ageney that was in operation without heing au-
thorized by Congress and we nearly stopped the war etfort in this coun-
tey beenuse almost every ngeney-—the National War Labor Bonrd, the
Oftice of Price Administration--every single ageney was in the same
position as the Fair Employment Practice Committee,

There ave many people in this conntry who think Negroes ave stupid
and they think we do not understand things of this sort, but we have
long memories and 1 know and T eould not sit here and Le teathful
with this committee i T did not say to yon that this is a repeat per-
formance of the kind of thing that has been done to us belore and it is
unfair,

Senator Faarerox. Mo Clirman, T would like to rend into the
record the ense history in the ease of the time Ing, in the case of three
eases under title VT of the 1965 Civil Rights Aet which deal with this
question of craployment diserimination,

These are not the three most gigantieally prolonged en<es, These are
three we got b random fron sourees, and they ave verifinble, 401l
Ntates vo [ K, Porter Steel Co, filed in the Northern Distriet of Ala-
b, 1t was filed onJune 280 1967, 1 was teied on Nugnst 12, 1968, Tt
was decided on December 30, 1965, 16 i+ now on appeal and <till pend-
ing on nppeal,

So,a ense filed on June 23, 1967 which is well over 2 vears ngo s still
pending on_appeal, ‘This is now the sanwe method that they wish to
transfer as it were from the Civil Rights Division of the Departnent
ol Justice to KIS0,

Another ease is nited States vo Dilloyn Sopply Co, in the Fastern
District of North Carolina,

It wag filed on February 27, 1967, Tt was tried on May 23, 1069, It
wns tried elose to 205 vears after it was filed, 1 was decided on
July 1, 1969 and a decision is now heing made whether to fake it up
further on appeal, 'The decision has heen made. ‘

So us to show no diserimination myself, I will take one trom my own
State-—~United States v. St Lowiz Builiding Vrades U wiops, Gladin the
Fastern Distriet of Missouri, my distviet where 1 live, Tt was filed on
Febrnary 4, 1966, Tt was tried on June 15, 1967, It was decided on
Mareh 7, 1968, and it, too, is on appeal with no final result obtained,

BESHT 70T
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The point T want to make, and T think threee ease eould be supple-
mented with others, is fHustrative of the faet. that using the procedure
which apparently is now vecommended by the administration in terms
of filing these actions in distriet conrt and then tuking them throngh
that voute is going to be a very time-consuming endeavor,

It is legalized foot-dragging. 1t cannot be anything but a retreat
from tho previous administration, It ennnot be anything but a yetreat
from that which M, Brown spoke abont ¢ week or vo ago in Houston
when he asked for cense-and-desi=t power, T am sad for Mr. Brown- -
1. too, as Mr, Mitehelly an aware of his charaeter and ability, I am
sad when any matore, grown individaal i put by his superiors,
which obyiously he has heeng in such an untennble and uncompro-
mising =ituntion,

Senator Wineiams, Thank you very mach, gentlemen,

One nest witness is the Seeretary of Labor George P Shualtz, ae-
companied by Arethur A Fleteher, Assistunt Seeretary of Labor, and
Lavurence Silbernmn, Solicitor,

Weappreeinte your full cooperation this afternoon ns vou rooperate
alwnys with thix committee,

STATEMENT OF HON, GEORGE P. SHULTZ, SECRETARY OF LABOR;
ACCOMPANIED BY ARTHUR A, FLETCHER, ASSISTANT SECRE-
TARY OF LABOR: AND LAURENCE SILBERMAN, SOLICITOR

Seeretavy Sucerz, We appreciate your eourtesy, M, Chairman,

May I tiv=t introduer my collengnes heve, Assiztant Seeretary of
Lahor for Wage and Labor Standards, Avthare Fleteher, under whao-e
oflice the Oflice of Federal Contract Complinnee fallse and Mo
Lavwrence Sitherman, the Solieitor of the Department of Lubor,

I apprecisio and weleome this opportunity to present the views of
the Departiient of Labor on S, 2053, A bill, to further promote equal
emblovient apportunities for Mmeviean workees,™ ‘

There can, of course, be no reservations, cither leaal or moral, on
the part of government in sapport of this objeetive, Tis one to which
the Clovertmmoent has long been committod s sinee 1011 theough varions
excentive ovders requiring equal employment opportunity to he pro-
vitd by govermment conteactors and sinee 1961, through the enaet-
ment of the Civil Rights et lixing this conmmitment for all covered
erapdovers, labor unions and employment agencies,

The method, rather than the objective, is the question raised by
the proposed legislation, T seeks, in summary to broaden the enforee-
ment powers of the Fqual Kmployment Opportunity Commission by
granting that body (‘('usv-nnd~(ll(‘.‘~'i$~“(‘. wowers and would transfer to the
Commission the administration of the Federal Contract Compliance
program presently vested in the Seeretary of Labor by Executive
Order 11216,

With respeet to the enhaneement of the powers of the EEQOC and
{hie best. methods of speedy enforcoment. of their missions, T believa the
Dopartment of Labor should defer to the Department of Justice and
the Commixsion. Approprinte enforeement powers are a desirablo oh-
jective and the Department. of Labor fully supports the administra-
tion bill on this subject as introduced Jast week by Senator Prouty.

There is no substitute for the knowledge acquired by the experience
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of day-to-day administration of a law, This premise compels us to
resist. the transfor of the Kxecutive order program from the Depart-
ment of Labor to the Commission,

An incentive for the proposed transfer is, presumably, the alleged
failure of the Federal contract. complinnee program to achieve its
full potential in assuring equal employment. opportunity, and T have
heard some comments as 1 have sat here and {islvno(l that seemed to
be divected townrd that point and 1 will be glad to diccuss them in
response to your gnestion,

Without trying to contest this change, it should nonoetheless be noted
that our burden of defense extends only a short time before yesterday.
I onr stewards<hip is in guestion, o more reasonable probationary pe-
riod would seem to be in order, partienlarly in the light of the signifi-
ant measures we have already undertaken.

In a statement filed on Marveh 28 of this year with the Senate Judi-
ciary Subeommittee on Administrative Procedures and Practices, |
enurcerated some actions planned for the improvement of the contraet
complinnee program,

I can now report that maeh of what was then planned has been sub-
stantially accomplished and the achievement of the remainder is im-
minent, The Ofice of Federal Contract Complianee had been without
a Director since June 6, 1968, Since IFebruary 4, 1 had assigned the ad-
ministration of that ageney on an interim hasis to the second-ranking
officer of the Department, Under Seeretury James D, Todgeon.

We have now upgraded the position of OFFCC Director from a
(- 17 to G s the top most General Sehedule sadary vating and have
appointed to that post Mr. John Wilks, who will be Deputy Assistant
Seerctary for Compliance,

We have furthermore taken the Office of Tederal Contract Com-
plianee from its lonely isolation and made it a part of the organiza-
tion headed by the Assistant Secretary of Wage and Labor Standards,
Mr. Arthur Fletcher, under whose lTeadership considerable progaress
has already heen made,

Wa have improved the working velationship between the Office of
Federal Contract. Complinnee and the contracting agencies. With ve-
speet to the Department of Defense, there is now a written procedure
for joint action at the stafl level. Where compliance seemns particu-
larly diflicult and the staff of one department, or hoth, feel that sane-
tions ave called for, the ease will go to the exeentive lovel of both De-
partments for joint disposition,

A procedure has been developed--and this is still a proposal—re-
quiring the endorsement of OFCC to any preaward complianee settle-
ment which is now hefore the various affected agencies for review.

One of the diflicult. problems is a managerial program; that is. how
do yon know sitting in the Oflice of Federal Compliance or KEOC or
any other central place, how do you know what is going on ? There are
contracts being let in a very large number all the time and you need
to have some kind of management information service that is telling
vou what is being let, what is the status of the eontractor and to feed
that hack into your system <o if need be you can do something about it.

This proceduve I referrad to is one avenne into that question and
we have a number of other ideas about. how to get into that problem,
but it is a genuine problem in the administration of this order which
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wo are working on. We have also moved to improve the joint ef-
fectiveness of tho eqital employment opportunity aetivities of the threo
Federal orennizations engnged in this g'}m'ormnont objective—QTFCC,
tho ISequal Kmployment Opportunity Commission and the Justico
Department.

'{‘his is boing accomplished by devising procedures for improved
shaving of information, better coordination of investigative and re-
porting activitios, establishing priovities for action atid the elimination
of duplication or overlapping inspection and investigation,

"This process has been formalized by the eveation of an interagency
coordinating committee on equal employment consisting of high ofli-
cials from the Department of Justice, the Kgual Employment Oppor-
tunity Commission and the Department of Labor,

A working subcommittee meets at_vegular intervals, at least weekly,
and coordinates mutual cases and issues nnder the supervision and
control of the Full ecommittee, It is expected that this procedute will
minimizo duplication and inconsistency and make the enforcement
of our civil rights Inws more effective with the resources available for
such purposes.

The work of the committee has already resulted in the development
of 1 uniform sot of standards and eriterin, on employee and job appli-
cant testing which will represent a single Government position. Uni-
form standards of investigation, evident inry burden anc remedies are
also in the process of development and will be tested and formally
preseribed in the near future,

Decisions have heen made designating specified procurement agen-
cies with responsibility for the compliance program of a particular
contractor. Such assignments ave essential to avoid duplieation and
must reflect considerations of industry and geographical expertise
which the agencies possess in varying degree.

A new designation of primary interest agencies along industry lines
and n coordination of assignments to sharply reduce the number of
agencies that OFCC coordinates has been prepared and distributed to
these agencies for their views,

A data processing contract study, from which we have just received
a sample printout, has been undertaken which will show a more cur-
rent minority utilization profile by areas, industties, and companies.
This will make it possible for hoth OFCC and contract. com slinnee
officers to understand more fully the employment practices of GGovern-
ment: contractors, and to decide which particular establishments require
priority attention,

This is one of the things we undertook in the early stages of the
Nixon administration to nse the information that is on file in a manner
that helps you managerially to do the task of orrecting a situation,

Tn other words, you have all of this information on employment; pat-
torns of one kind or another and it is there, statistical data, it is inter-
esting and so on, but the question is: FHow do you make use of this
data as part of a management information system and that is what
we are trying to get at with this data processing study.,

Through accumulated experience in administering the Txecutive
order we have developed an increasingly uniform and cohesive ap-
sroach to affirmative action as specified in that ovder, This appronch
involves programs designed to insure that more adeqtite attention is
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given to the recruitment, hirving, training, and upgrading of minority
members of the Nation’s work force.

It involves a device to insure progress is being made through the
establishment of targets or standards for industry achievement,

Becauso of spe("inr features that mark construction industry activ-
ity-—short-term projects, hiring halls, shifting work force, et cetera—
it. has been necessary to devise o special approach to insure effective
aflirmative action programs for that industry, .

I might emphasize m turning to construetion what we are seeking
to do is apply the sume ideas about. aflirmative action that one applies
in, xay, the textile eases and which we did apply in the textile cases to a
different kind of industry setting.

An earlicr effort toward this objective that vequired the hive of mi-
novity group members in numbers negotinted after the opening of bids
on contracts was determined by the Comptroller General to he viola-
tive of the competitive bidding process.

Accordingly, we worked out a new aflirmative netion concept we be-
lieve to be suitnble for application to the specinl civenmstances of this
industry in some aveas, That concept was embodied in the so-called
Philadelphia plan, The Philadelphia plan was et up under the Ixecu-
tive order.

It specifies that in the performance of federally assisted construc-
tion work in the PPhiladelphia area involving contracts over $500,000,
certain steps to achieve suitable aflirmative action must be taken by
contractors,

Publie attention has almost wholly been directed toward one of
those steps whieh ealls for setting forth target ranges of minority
member utilization in the invitation for hids. T'his requirement rests
upon the obligation preseribed in the Executive order to take aflirma-
tive action to insure nondiserimination jn all aspeets of emploviment.

In onr view equal attention should be directed to the {)1‘0\-isi0n for
affirmative action by contractors in reeruitment thirough “outreach™
programs as well as in the training of personnel to qualify them for
potential placement in available jobs. The widespread shortage of
skilled construetion tradesmen ean be significantly alleviated by such
recrunitment. and training requirements,

It should be remembered that a basic purpose of the Philadelphia
plan is to clearly specify the contractors’ obligation in advance of
bidding on contracts, This is done so as to permit all contractors to hid
on an equal hasis with respeet to the equal employment opportunity
oblization. These targeted ranges are not arbitrarily established, They
are arrived at only after giving reasonable consideration to the many
labor-market. factors involved.

Fven after the ranges have been established, their achievement by
the contraet will be judged not only on the basis of absolute numbers
but on the basis of the good faith endeavors of the continctor to
~achieve them,

The plan has not been fully understood by many and it has been
subjected to challenge but we believe it to be both legal and reason-
able. It does not in our opinion nor in the opinion of the Justice De-
partinent offend title VIT of the Civil Rights Act,

Much has therefore alrendy been doiie to vemedy the shorteomings
most frequently attributed to the contract comipliance program. The

N,
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inadequaicy of (he system of identifying contractors, preaward re-
views, coordination, OFCC direction and the lack of & more current
reporting system have all been faced and substantinl improvement
undertaken, ‘

Other areag of criticism remuin, particularly the fingal exereise
of the sanctions nuthorized by the Exeeutive order, In most eases the
direct work of the procurement agencies through their contract com-
plinnee oflicers with the support, evaluation and coordination of the
Oflice of TFederal Contract Complianee, should produce satisfactory
compliance. Where compliance eannot he achieved through such eflorts,
avariety of sanctions is available,

As part of onr coordination eflorts with the Equal Tmployment
Opportunity Commiszion and the Department of Justice, the proper
satction will be selected on the basis of the interest and remedies
available to these three ngeneies of the Government,

I have formerly emphasized that the results we seek and the
objective of (he [oxeeutive order, is equal employment opportunity,
Suecess in this effort i not measured by the eancellation of contracts
or the debarment of contractors, Indeed, such action is really
measure of failure,

What we want is not a change in contractors but a change in em-
plovment conditions 2o that opportunities for employment in this
counfry are cqually opened to all. We will not hesitate, however, in
appropriate cazes from applying any and all vemedies where this
objeetive eannot be aftained by the method of conference, coneilintion,
medintien, aud persnasion which is diveeted by the Fxeeutive order
before the institution of =uch zanetions,

The chavter of the Department. of Labor is {o promote the welfare
of the wage carners of the United States, a mission which is completely
compatible with the duty to promote and enforee equal employment
opportunity. The adegnacy or inadequacy of the stall allotted 1o this
mizsion is a question which must be examined in the framework of
the proper role of the Oflice of Federal Contract Compliance,

The Exeecutive ovder contemplates that the primary application
of the equal employment r)]‘\)pm'trnnil.\' abligation be l‘hmug‘L the pro-
cuwrement. ageneles of the Government. OFCC's proper role; one of
broad policy guidance and coordination, can I believe, be performed
witle modest inerements in present. stafling, which we have requested,

With the development of better aflirmative action approaches, aml
increased efliciency in administration of the entive KO program
which ghould flow from the new interageney coordination, 1 believe
the administration of the program by the procurement. agencies will
also be a more realistic undertaking,

"The basie propriety of the contract complianee program’s present
location should not be overlooked. The Department of Labor is the
foeal point of the manpower programs of the Government, Job place-
- ment, job training, and job development are all a part of the com-
prehensive manpower sevvices afforded which ave a vital complement
to the equal employment opportunity goal.

To remove the agency involved in the attainment of that goal
Trom the other programs also dirvectly relevant to its attaimment would,
in our judgment, be ill advised. Althongh its full potential has not
yet been developed, the effective marriage of equial opportunity and
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job development will be facilitated by retention of the present
organizational arrangement,

The fundamental coneept of the OFCC involves the uge of (Govern-
nent proenvement power to further the Government’s poliey of pro-
viding equal opportunity for all. As such it is an appropriate and
effective mstrument. for administration within the executive depart-
ments,

In our judgment, the effective use of such power would not he
enhanced and no doubt would be diffused by inserting it into an
inclependent ageney less speeitieally steuetured toward pursuing this
single objective,

The apparent advantages of centralizing the contract complianee
program under the Equal Fmployment Opportunity Commission’s
wmbrella may be illusory, There has been a body of expertise of a
comprehension of the substanco and procedure developed over many
venrs through the velationship of the Oftice of Federal Contract Com-
plinnee with the various procurement ageneies,

There has heen a recognition by employvers, labor unions, and the
interested public of the role and the relationship of the Oflice of
Federal Contract Complianee and an understanding of that relation-
<hip, The confract eomplianee program is necessarily sensitive and
complicated, It would continue to be so even when administered hy
4 hew agency.

starting anew would interpose still another hiatns in the aceem-
plishment of the equal employment opportnnity objective. To transfer
the proeram fo the Fqual Emplovment Opportunity Commission
will dissipate the momentum we have developed and will transfer
the problems once more to a new starting line,

The more desirable approach is to strengthen the several agencies
charged with responsibility in this arvea,

Seaator Wirntass, This is an inappropriate moment to stop, but
the bell has indieated we are required on the floor. 1T have suggested
to my colleagues that we read and study your statement and if we
lave any observations or questions that we submit them to you in
writing and receive a reply in wreiting for the record from you.

Would that be all right ?

Seeretary Sricerz, Yesy T owould like to say if T might that T was
especially anxious personally to testify on this matter, beeause I feel
«0 strongly about it as an individual.

I think this is a very important program and T want to record that
fact. I will be glad to follow yvour procedure hut T want to say I eame
and stayed strongly with this and wanted to register that point.

senator Javirs. Which do you feel strongly abont, Mr, Seeretary?
There ave three things, the administration bill, there is your feeling
that contract compliance activities should not go over to the 10301016,
no matter what happens, and now you have just started the Phila-
delphia plan,

Would you identify the impact that you wish to leave with us?

Sceretary Sirvrrz, Fivst of ally the dedieation on my part and the
Department of Labor and the Nixon acdministration to equal employ-
ment opportunity. Second, I do feel that the OI'CC is best lodged in
the Department of Labor and T feel we can give it good administra-
tion and I think in part the fact that we are so dedicated to it is some
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evidence of that, so, I would say that and then, third, the so-called
Philadelphia plan, I believe, is simply an adaptation to the construe-
tion industry of the aflimative action coheept. |

It really s not any different in concept than you find it in what
we did in the textile eases, |

So, I feel it is something very important to proeced on and to
challenge it is really to challenge the entire program involved here.
That is the reason 1 feel so strongly about. it. |

Senator Javrrs, 1 agreo with you very strongly about the Phila-
delphia plan, May 1 ask you on cection 2 of the contraet compliance
policy, ave you here to testify to that as administration policy?

Seeretary Siciaz, Yes, siv, |

Sonator Wirniaas, Thank you very much. We will recess until 10
o'clock tomorrow morning.

(Whereupon, at 3:50 pan., the subcommittee recessed to reconvene

at 10 a.m., Tuesday, August 12, 1969.)



EQUAL EMPLOYMENT OPPORTUNITIES ENFORCEMENT
ACT |

TUESDAY, AUGUST 12, 1969
| 1S, SeNare,
SUBCOMMITTIEE ON LABOR 0F THE

Comrerree ox Lapor axo Pesnie Weneare,
Washington, 1.C.

The subcommittee met at 10w, pursuant to recess, in room 4232,
New Nenate Oftice Building, Senator [avrison X, Willinms, Jr. (chair-
man of the subcommittee) presiding.

Present.: senators Williams, Belhmon, and Scehweiker.

‘The committee statl’ members present: Robert 15, Nagle, associate
counsel; Kugenoe Mittelman, minovity counsel; Peter Benedict, minor-
ity lahor counsel,

"Senator WirLiass, We will veconvene our hearings on S, 2453 and
conunents are also invited on S, 2806, which we discussed yvesterday.
The committee jurisdiction is a little bit unclear at this point, but it has
still heen thought proper and appropriate to have comments on that
bill.
In response to the request of Senator Javits, we did invite all of the
members of the Commission to be here this morning T'wo have not
made statements on the bill : Commissioner I uck is here this morning;
Commissioner Ioleomb is not. here.

I thought we would proceed with a statement from Miss Kuck and
the other Commissioners may come forward, too. We will sea if thero is
any further discussion members want with the Commission generally.

Wo will say there is a matter on the floor of the Senate which has
deprived the committee of much of its membership. Many of the mem-
bers on this committee are on the floor beeanse of the student loan bill
which comes from the committee,

Miss ICuck, we certainly welcome you and we welcome your observa-

tions on this legislation,

STATEMENT OF ELIZABETH J. KUCK, COMMISSIONER, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

Miss Kvex., Mr. Chairman and distinguished members of the Sub-
committee on Labor, it is a privilege to appear before you this morning
at your request to te<tily on S, 2458 and S, 2806, each of which would
provide for strengthening the enforcement powers of the Kqual Em-
ployment Opportunity Commission, Ifrom this standpoint, hoth have
mewrtt.

At the time of my confirmation and subsequently in speeches,
seminars, and-meetings Thave publicly expressed the opmion that to be
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truly effective it was essentinl for the Commission (o have eease-and-
desist powers. In so doing 1 have heen ever mindful of the resistanece
such proposed legiglation wonld spawn, .

Novertheless, T did so with the equally if not more cogent realiza-
tion of what loss than our best effort in providing equal eniployment
would mean to this Nntion—not just in tevms of unfalfilted pronuses.- -
hut rather, in terms of wasted human vesonrees, hroken fumilies, vio-
lence and misplaced loyalties, and, yes, even the denigeation of work
itseld,

In light of these realitios with which the Commission is daily con-
fronted, T express my continued support of eease and desist legislation,
T have no doubt that'in the long run getting the Commission cease-and-
desist powers would provide the most comprehensive vehiele for the
realization of equal employment opportunity in this Nation,

[ recognize, however, that there are ofher vealities to deal with and
that the most effeetive powers may not presently be obtainable, OFf
cotrse, this will he up to the administration and owr leaders on the
il to defermine,

I have no doubt whatsoever of the sincerity and dedieation of the
Precident when he states that he and this administeation ave com-
mitted to the elimination of employment dizerimination, So while I
urge vou to secure for the Commission those powers which would hest
effectuate its purposes, so, too, T urge you not to close the door on the
best, that we can gef. Tn the world of practieal polities, S, 2806 may
well represent the best that is presently obtainable,

As T have indieated, it i< not withont merit and in light of the Com-
mission's limited budget and staft, it may well be a more realistic
approach. 1 have the greatest respeet for Chairman Brown and 1
would like to be able to support hinmand the administration. Neverthe-
less, T mngt continue {o support cease and desist as provided for in
S, 2453,

[ should like to add, thongh, that there are (wo provigions of S, 2453
which eause me some diffienlty, namely, seetion 715 providing for the
transfer of the functions of the Office of Federal Contraet Complianee
to KEOC, and section 717 providing for transfer of the antidiserim-
ination efforts in Federal employment from the Civil Service Com-
mission to KEOC. Both of these funetions will add immeasurably to
the Commission's caseload, in addition to raising issues different in
kind from those which the Commission has heen used to handling.

Those added functions. given the lack of clavity with which their
transfer is to be accomplished and the fact that hoth OFCC and the
Tederal program have recently been strengthened through adminis-
trative changes and the fact of an already nnderstafied EEOC, lead
me to the vonelusion that such transfers should not he undertaken,

Thank vou.

Senator Wirnniams, We certainly appreciate vour stitement, Miss
Kuck. It is very clear that vou have been most judicious in your
approach, weighed practical considerations and the foree and effec-
tiveness of both witL the conelusion that you truly believe cease and
desist is the most effective enforcement tool the Commission could
have. Is that correct?

Miss Kuck. That is correct, Senator,
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Senator Winniass, Were you here yesterday to hear the other wit-
nesses ?

Miss Kvex, Yes, T was, most of the time. I was absent. for a short
period inthe afternoon, o

Senator Wrrniaars, Two areas that give some panse are the transfer
of anthority rom contract compliance and from the Civil Service
Commiz<ion to KEOC were discussed, but perhaps these two areas
have not been fully disenssed and we do look forward to more observa-
tions as you have made yours this morning in these areas.

I have no questions,

Senator Bellmon?

senator Bernasrox, Thank yon very mnel, Mr, Chairman,

I have a couple of questions, T have to admit T was not here yester-
day and did not hear the disenssion. Tell me if you ean or deseribe the
process vou eo through to get a cease-and-desist ovder . '

Miss Kuvex. It wonld be my understanding, of course, that this
would be developed in the same way the National Labor Relations
Board operates, In other words, upon the finding of eause and the [ail-
nre of concilintion, the matter wonld be reviewed by a hearing exam-
tner who would determine it in an open heaving.

Senator Broratox, Say T am the emplovee who has o complaint.
How do T go abont. getting o cense-and-desist order?

Miss Kvew. It is my opinion it would be handled at the very begin-
ning much as it is handled now in the Commission. You wonld lile a
charee and this wonld be investigated, and onee cause or no-cause
was dotermined, if it was a enuge ease, it wonld o before o review
board with a hearing examiner, provided concilintion had heen
unsnecess{ul,

Senator Bersrox, Then what ¢

Miss Kuek. .\ deeision would be made which eventually would be
paszedd upon by the full Comimission.

Senator Berrarox, Tt would take the full Commission to issue :
cense-uand-desizt order?

Miss vek. Yes, I believe so al the recommendation of the hearving
examiner,

Senator Berrarox, From the time T filed a complaint or feel T have
reason to filo a complaint, how long would it take me to get a cease-
and-desist oveer?

Miss Kuek. I have heard -many different amounts of time stated, I
eamot honestly tell vou, Senator Bellmon. T don’t know.

Senator Berearon. Could you give me an estimate?

Miss Kuck, If we were adequately staffed and operating on a enrvent
basis, I would assume that it could be done within a reasonable period
after conciliation fails—perhaps 8 months, However, I am told that
the National Tabor Relations Board figures at least 18 months,

Senator Berraron, Are they adequately staffed ?

Miss Kuck. Yes, I think so.

Senator Berraron, Why do you feel you could do it in shorter period
of time?

Miss Kuck. Tventually T would hope you would get your people
trained and they would be dealing with a particular type of case,
and in this way you conld expedite it.
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Senator Brriasroy. TTow large a stafl do you presently have?

Miss Kuek. A little over 600 people.

Senator Berraton, How many of these are hearing examiners?

Miss Kok, We have no hearing examiners.

Senator Berryox. How many hearing examiners do you fedl it
would take in ovder to properly administer the luw under S, 24537

Miss Kuvek. Senator Bellmon, T really don’t know. I think we would
have to look at the various loeations from which we got the majority
of our cases and determine what is the fewest number of hearing
examiners wo could work with and adequately do the job., T would
think in terms probably of 50.

Senator Brruaton, 1Rifty?

Miss Kvox. 'That may be rather high initially.

Senator Beratox, Those hearing examiners would be out in the

States or here in Washington? . |
Miss Kuex. They would be out in regional areas around the
country.

Senator Brriaox. You would not have one per State?

Mr, Kuvek. No,

Senator Benaron, How many do you suppose it would take, say, the
State of New York?

Miss Kuex. I would think in New York you would probably have
two or three.

Senator Bruiaox, Two to three hearing examiners for all of the
cases in the State of New York?

Miss uer. Yes.

Senator Brriaron, Do vou think those two or three hearing exam-
iners could get to those cases in 2 or 3 months after they were
filed ?

Miss Kucex. T would hope so.

Senator Beruraron, Do yon feel this is a reasonable expeciation?

I wonder how many hearing examiners the NLRB has in New York.
Miss Kuex. T don’t know.,
Senator Benraox. 1 wonder if we could ask Miss Kuek to get that
information for us.
Miss Kuek. T would be very happy to.
(The information referred to, subsequently supplied, follows:)

NLRB ''tian FKxaMisers LocaTioN

The Trinl Examiners at the National Labor Relations Board work out of
Washington, D.C%, and are not assigned to regional offices, except for a few
permanently assigned {o San Francisco to save travel time. The hearing case-
lond of the Board for the State of New York is extensive and would require
the services of approximately seven Ieaving Examiners assigned to that State
on a permanent basis,

Senator Berrarox. You say 50 hearing examiners, ITow long would
it take to recruit these examiners and get them in a position to start
heaving cases? I am not sure of the availability, This is the question
I am asking.

Miss Kuck. Frankly T am not either. This is one area where I gave
a great deal of consideration. 1 think as 1 have indicated, the admin-
istration bill has merit because I frankly do think it would be easier
to recruit attorneys than it would be hearing examiners, On the other
haiid, T think that the hearing examiner’s grade wounld be higher and,
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in turn, this might be more attractive under those civcumstances than
the attorney’s position, o .

It is diflicult. to say becnuse I frankly do think also that it requires
a particular type of person to be a good henving examiner,

Senator Brunsox, So, you would want to be a little selective in
choosing these people?

Miss Kuck. Yes,

Senator BrrasoN, How does the Fqual Employment Opportunity
Commission presently enforee its orders?

Miss Kvok, Through conciliation and persuasion. 1f that breaks
down, than a letter is sent advising the charging party of his right to
take it to court, Also in conneetion with patterns of diserimination
there would be a referral to the Justice Department,

Senator Beueaon, You have taken come enses to court ?

Miss Kvex. Yes, the charging parties have,

Senator Bennaton, How long does it take vou to get. a decision after
you take a case to court?

Miss Kuex, This varies, of conrse. 1 believe Senator Eagleton
pointed out three cases yesterday that had been pending for a very
long peviod of time.

Senator Berraron, T understand it is not the 151K0C, but the charg-
ing party who takes the case to conrt. But nevertheless they get into
court?

Miss Kuck. That is correct.

Senator Brrraron. Have yon had decisions on eases that have been
taken to court?

Miss Kuverk, Yes, The charging parties have had decisions,

Senator Brrraron, Have the decisions generally been satisfactory
from the standpoint of the INIEOC?

Miss Kvex, Yes; in some eases, There have been a few where wo
were not particularly happy with the decisions.

Senator Beriaron, Is there a regional pattern? Do you find deci-
siong, for instance, jnst to lay it on the table, in the South are un-
Tavorable to the position the LEQC takes?

Miss Kucek. No, Senator, some of our best deeisions have come out
of zouthern regions.

Senator Brerrarox. In your own mind, do you have any (question as
to the fairness of the courts on matters of this kind? °

Miss Kvek. Noj 1 do not in connection with Tederal district courts
have any reservations on it.

Senator Beneatox, Is there any reason why you prefer not to nse the
courts in matters of this kind 2 Iam trying to'find ont why you prefer
the cense-and-desist. process rather than the use of the coupts.

Miss Ko, Inthe fivst place, T think my reason for preferring cease
and desist—there are several reasons for it, Let me <ay I do not view
our agency as a regulatory ageney any different from some of the
others. I feel that perhaps we should have as mueh authority ax the
other governmental regulatory agencies, ‘

In addition, I think that cease and desist is 8 mueh clearer cut {hing
where the charging party will know exactly where hie stands once the
rase has heen reviewed by the Commission, Furthermore, T am a little
bit concerned in connection with the appeal provisions of S. 2506
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wherein appeads from the district court wounld be out of the hands
of the Commission,

Senator Brtraron, You say at the present time the charging party
will know where he stands after the coase-nnd-desist order has boen
issued. Is this what you are saying? |

Miss Kuer, Yes, that's riglit,

Senator Beunyoxn, Suppose one or the other party does not aceept
the finding. Does the matter still go to court.?

Miss Kuexk, That is correct,

Senator Beriaron, How is this different from an appeal from the
distriet conrt?

VMiss Kuees, There is another factor, of course, in connection with
cense andd desist which has not been poitited out, and that is that the
iscue is not qiite as narrow when we deal with cease and desist, ‘There
is provision for reviewing all of the matters velated to diserimination.

1 think once that has been introdueed, this would become w part
of the case when it i taken to covirt.

Senator Berosron, Tf 1T understand you properly, if you use the
distriet courts and there is an appeal, it goes into the appellate court.
1f the EEOC were to issue a cease-and-desist order, thig alzo goes into
the appellate court. Therefore, T cannot sce why there is anything
more definite about the charging party knowing where he stands in the
case of o cease-and-desist ovdor than there would be in the cnse of a
decision rendered by distriet court,

Miss Kuvex. T don't know frankly, It is my opinion it would be
clearer. T would have to say T have perhaps not studied this aspeet as
much as I should have, but it i« my understanding that one difference
is that findings of fact under “cease and dexist™ must he eredited by
the court of appeals if supported by substantial evidence,

Senator Berrarox, At the present time, vou do not have any hearing
examiners at.all?

Miss Keex. No. ‘
Senator Beoiatox, TF Senate bill 2433 were to hecome law, say, the

15th of November, how long would it he before vou would he veady
to start acting on the first of the cases that might reach the KEOC?
TTow long would it take you to hire the hearing examiners and get the
machinery funetioning?

Miss Krer, Asan individual Commissioner, T have nothing to do in
terms of employment of the stafl. That wonld become the Chairman’s
responsibility and T would have to be guided by what he said in this
connection in his statement vesterday, where he did indicate, of course,
in reference to Senate bill 2806 he felt that he could implement that
hill muech more vapidly than he could the cease-and-desist bill,

Senator Berraron. Do you have any reason to disagree with that
statement ? Do you agree with what the Chairman said ?

Vixs Kvex. Tagree in that connection, yes,

Senator Berraron. Thank you very much,

Senator Sciwrirer. IT it is all right with the Chairman, sinee 1
could not attend the meeting yesterday due to a conflict, I would like
to ask Chairman Brown a few questions.

Senator Wrrrraas, Yes, Chairman Brown and other Commissioners

are here for that purpose.
W A . - e . . . .
Senator Sonwerker. First, T want to say T ain glad to see Chaivimnm
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Brown hack again, T want to say, too, =0 my pogition is elear, I am ohe
of the cosponsors of the bill for conse-and-desist power for your Com-
mission. [Towever, I have an open mind and I any interested in getting
whatever is the most effective, and the quickest way of solving the
problems faced by your Commission. ,

With that baekgrmind, Mr, Brown, T wottld like to ask a few ques-
tions so Lean further understand your position, -

In vour opinion, what is the difference hetween the two appronehes,
the coase-nnd-desist approach versus going to the district court, in
terms of possible administrative delays and time problems? In other
words, how do you view the two methods in terms of necomplizhing the

resalt ?
STATEMENT OF WILLIAM H. BROWN III, CHAIRMAN, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

Mr. Brown, Senator, T sincerely believe to steueture the organization
in order to he able to handle the cease-and-desist typa of litigation,
would take us just about a year and a half to get hearing examiners
on bonrd and to adopt the necessary regulations, as I have indiented
hefore,

I think Commissioner Kucek is absolutely correct. learing examiners
are o vory difficult bunch to get hold of. We would have to be guided
by the niimber at the National Labor Relations Bonrd, We would need
approximately 130 to 135 hearing examiners.

Vo would have to sccure these people and in addition, we would
have to secure the physieal facilities within which to operate. In addi-
tion to that, we wotld have to obtain the sevvices of court reporters
hecause wo would have to have a complete record taken at that time,

Even though we are considering the cease and desist approach, that
does not eliminate the necessity of hiring attorneys as well, beeause
presently each individual Commissioner over at ihe National Labor
Relations Board has some 22 to 25 personal attorneys on his stafl,

In addition to that, in terms of the period of time it would take
us, the provisions of Scnate bhill 2453, contrary to what was stated
here yesterday, wonld not take effect immediately. As a matter of fact,
as T read the act, on page 23 of the bill, seetion 10, it states very
ategorieally that seetions 706 and 710 of the Civil Rights Act of
1964, as amended by this acty shall not be applieable to charges filed
with tho commission prior to the effective date of the act.

[f T read that properly, it scems to me that charges filed prior to
tho effective date of S. 2453 would have to be treated in the old man-
ner ; namely, coneiliation.

["nder 8. 2806, cases pending in the pipeline, where we have heen
unsuecessful in ohtaining coneiliation, could be taken into conrt im-
mediately. From the standpoint of good common sense, it scems a lot
easier to hire 0 attorneys and go into the courts in a manner of weeks
{o get this job done than it is to set up a structure of some 130 hearing
examiners, 125 additiotin] attorneys for the personal stafls of the Com-
missioners, just looking at it from the practieality of things,

I might also point out, Senator, yesterday this hearing had un-
fortunately had almost an aura of a ciretis. It seems to me we can he
in favor of something and itot necessarily be against something else.
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I think it is im}‘mrtaﬁt to say this because ns we look at these things,
as wo look at the proposed Fieces of legislation, the most important
thing from the standpoint of this Commission is that we get enforce-

ment power. ,

Yesterdny, some of the Senators, and those Senators who happen
to have been attorneys general, were gnick to point out to me becanse
of their States’ agencies having cease-and-desist powers, their con-
cilintion rate went up. T might suggest to yon, Senator, their rate
went up not because they had cease and desist powers, but because they
had enforeement power, _

I daresay if the enforcement power they had would have been that
they could have taken any employer who saw fit not. to obey the Inw,
took him out and lined him up against a wall and shot him, their
concilintion rate might have been 100 percent.

Senfitor Scuwrrker. What you are saying is yon feel for the im-
medinte fature you ean accomplish more by this approach than by
going directly to cense and desist and you are not. opposed to ceace
and desist, but. you sce it as a step {o be taken later down the road.
But to accomplish the most in the shortest possible, it is your recom-
mendation to do this, Do T understand you correetly?

Mr. Browx. That is correct,

Senator Senwriker, Is this your own idea or has anyone in the
administration asked you to take this position,

Mr. Brown. Let me make that very clear again, hecause this is
my proposal, and I had to sell the idea to a number of different. people
from the White Flouse on down. T might alse point out that it has
been stated that we are the only agency that does not have cease-
and-desist powers, which is true, but merely because we ave the only
agency that does not have this power does not. mean this is the greatest
power on earth, It may verv well be, T would point. out, we would be
the only ageney that would have something different.

Tt might be a good thing for ns to take a look 2 or 3 vears
down the road to see if, in fact, the powers given us by Congress
might be a lat better than the powers held by many of the other
agencies down through tha vears, The ecease-nnd-desist. legislation
eame about at a period of time in history back in the 1930%s when most
of the courts were hostile. This is not presently true.

T think the more important thing we have to express here today
is the fact that we must have somc basic commitment and faith in
the integrity of our judicial systenm. 11 we do not have that kind of
faith in our judicial system, then our country ix in bad shape.

Certainly there will be instances where an individual court will
come up with a conclusion we may not agree with, hut if you are
talking about the overall picture of our judicinl svstem as it has
been administered, T have tlmlt kind of faith in it.

Senator Scuwrrker. T gather what vou are saving is vou originated
this proposal, it was your idea and no one in the administration asked
you to modify or tone down or change vour position as far as cease
and desist is coneerned, Ts that correct

Mvr. Broww~, That is correet. As a matter of fact. they asked me
to come up with a stronger proposal and this is what I have done.

Senator Scowencer, I also gather from what von arve saying that.
you feel you are somewhat swimming against the tide in light of the
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powers given to other agencies, but you feel that it is desirable to
do that in order to accomplish your objective, which is to have the
quickest. possible remedy to the problems confronting your Com-
mission, Is that an necurate statement ?

Mr, Browx, That is an aceurate stutement. This has happened down
throngh the course of munkind. Every time a new proposal is made,
there nre always skepties. 1 don®t know where we would be if Co-
lumbits gave in and agreed with most of the people around during
hig time.

Senator Scirwrrker, At what stage do you think it would he desir-
able from a practical point of view to have cease-and-desist powers?
T other words, when in the future do you project that cease and
desist. might be a practical and immedintely beneficial approach?

Mr. Brown, Senator, 1 am not absolutely certainly about that.
It is my personal opinion if we view both of these proposals objectives,
the proposal under the administration hill, S, 2806 is the stronger
hill. If this proves to be the fact, T would think we would not need
to have cease and desist at any time.

Senntor Scuweiker. Yesterday, in the interchange of testimony
there was a divergent view as {o the time frame nvolved in this
situation. In other words, T think there was one statement saying
a matter of 2 or 3 years before FEOC was ready for cease and desist
and some people said it was a matter of months,

ITow would yvou answer that question?

Mr. Brown. My personal opinion is a matter of months is an
absolutely inneenrate statement, There is no way under God's sun
wo could stafl’ up and get the people onboard and get the phy=ical
facilitios as well as deaft the regulations and go over them and approve
them in a matter of months,

1t is impossible to do. Ifor anyone to sit here and say this can be
done, they are just not looking at the facts correctly.

Mr, Avexaxper, T am the one who =aid it could be months and 1
think it is possible under God's sun and il you would like, T ean give
an explanation.

Senator Scuwriker. You are certainly entitled to. Go ahead.

Mr. Arexaxper. Tt takes no more than a month or two to hire
a hearing examiner, Also Commissioners can hear cases and they are
onboard today.

Thirdly, we have plenty of competent attorneyvs working for the
Commission who can present eases hefore the Commisgion, Fourthly,
a case that comes in the day after this act is passed ean be investigated,
the determination ean be made about diserimination and attempted
conciliation ean be made within a few months and then it can move
to the stage of a potential hearing.

That hearing can take a day or 2 days or 3 days. There is no reason
in thig world why it has to take a year and a half or 2 years to initiate
this process,

The most important point, however, is with cease-and-desist. power
under the experience of the National Labor Relations Board, 94 pereent
of the eases never reach the ceace-and-desist stage, In other words, they
are concilinted. They are settled bhefore they even get there so very
fow of your cases arve, in faet, before a Commissioner or hearing ex-
aminer foran attempted cease-and-desist ovder. |

34-897—70~——8
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So T think it is very easy and T speak from experience as 2 years as
Chairman of the Conunission, from the experience where we looked
into the possibility of cease and desist when it was presented to the
Congress last year, examined how long it would tuke us to stadl' up and
made a defermination thatit would be 8 or 4 months.

1 think under crash conditions and conditions that people in the
street require today who are being discriminated against, it can be done
in 3 or 4 months and not 2 or 3 years, T think within that time those few
wizes that do reach the stage that require a hearing and potential cense
and desist orders can be handled again in 3 or 4 months.

Mr. Browx, I might say T have not had the experience of being
chairman for 2 years. I have had the experience of being a trial lawyer
for over 13 years nnd 1 have tried many of these administrative mat-
ters, including diserimination cases. T have tried quite a number of
then. In fact, the lnst case T tried prior to going to the distriet attor-
ney's oflice in Philadelphia was just such a case.

That case dragged on for actually | year and 3 months and this was
just throngh the hearing examiner stage, The reason for it is they, like
most. of ug, are understaffed. They have tremendous backlogs.

Under cease and desist, as has heen pointed by other members of the
Commission, each individual ense must be granted the opportunity of
eoing through this procedure. Tf yon are talking about 3,000 or 4,000
eases, vou have an awful lot of cases that are going to be backed up and
the same kind of delay that is talked about in the courts will be ex-
|* ienced in vour administrative procedures.

Senator Scnwreiker. Mr, Brown, how many people now work for
yvour Commission ?

Mr. Browx. 650,

Senator Scriwkiker. To gear up for cease and desist, you figure you
would have to add how many people?

Mr. Brows, We would have to add approximately 100 or more
hearing ofticers. We would have to have approximately 100 or more
attorneys, In addition to that, we would need the supportive staff, the
stenographers and things of that nature.

Senator Senwerger, So what wonld he the total you arve talking
ahout ?

Mr. Brows. We are talking abont another 400 or 500 people in addi-
tion to the present staff if you connt all of the stadl.

Senafor Senwrrker, To go to the other approach, how many people
are vou talking about.?

Mr. Browx., Fifty additional lawyers the first year and 25 additional
lnwvers the second vear. We have on hoard in the General Counsel’s
staff now people who have the expertise and this is another thing, T
think, T <hould point out to this committee. The kind of expertise that
is required to handle this kind of case basieally only resides in the
Fiqual Employment Opportunity Commission.

L . ‘ Mo T

['he hearing oflicers do not have this kind of expertise. They would
have to be trained.

Now within the Commission presently we have an excellent General
Counsel stafl who have tried many eases as mmiens in many of the
courts. Onit. of 100 cases in which we have intervened as amicus, we
have lost only one ease and T think that is a good record.

The reason we have a good record is we have a single-focus agency
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which has dealt sinee its inception with diserimination in employ-
v That is the reason we have been able to get

ment and nothing else
the kind of results that we have been fortunate to get from the

stadts,

Senator Serweiker, Thank you, Mr. Brown. 1 just want to say,
Mr, Chairman, 1 think whit we see here is an honest difference of
opinion s to which approach i3 1ost offective, 1 think it is unfor-
tunate if anyone questions the dedieation or connnitment. of Mr,
Brown, heeaiise T know My, Brown from Pennsylvania. I know the
iob he did in the ofice of Arlen Specter, the distriet attorney in
Philadelphia, At no point in his eareer has he shown anything but
dedieation and conmitment to the job to whieh he s nssigned.

There could he sonie question about which is the maost practical
appronch to solve the problem, but 1 want the record (o show I do
nob think it is fair to question his dedication or commitment beeause,
ws far as 1 am concerned, he is a completely dedicated person.

Mr, Browxs. Thank vou, Senator Schweiker,

Senator WinLiaas. Mr. Brown, T have one lingering uestion. You

described yesterday the feeling you had which was a fecling of less
hed the administeation with

than full confidence when you approae
the distriet court enforcement procedure that has now evolved as the

Prouty bill.

You said vou were less than confident and you felt it was going
to bo difieult. Is that accurate? '

Mr. Browx. That is accurate,

Senator Winntass. AL the point you started to persuade them that
wns the hetter alternative, what then was the position of the
administration?

Mr. Brows. If Tean just quote the President as of Saturday morn-
ing when T met with him, his only question to me concerning this
was, in my personal opinion was it a much stronger hill and T told
him honestly T thought it was. ITe told me at that time he would
support it 100 pereent.

I might. indieate to you that part of the problem is not, only tryving
o persuada the administeation, but this is unique power in an
agency, We had to convince the Justice Department to give us their
rights in this area which they have had for quite & number of years.

There are only one or two other areas in which they have done this,
but T don’t believe there is any other area where they have completely
abeieated their rights in favor of an ageney so that they can go into
court and file suit without any restrictions from them,

Senator Winniaes, When we started, vo use the words of Miss Khiek,
{here was 1 ananimity of view that there should he a strengthening of
the enforcement powers, Your response to the President was that the
distriet court. approach was stronger.

\re we therefore to conclude that hefore you persuaded the Presi-
dent, he was then for the less strong, to use your words, method of cease
and desist ?

\fr. Browy. T would not ba presumptuous enough to know what was
i the President’s mind prior to this. 1 iave not had the opportunity
fo ask him about cease aifd desist direetly, I do not know what his
viows may have heen as far as cease and desist is concerned.
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T do know in my conversation with him Saturday he ihdieated to
me if 1 felt it was a stroneer mensure, I would have his absolute sup-
port.and the support of his administration. _

Senator WiLnraars, Well, subsumed within the stronger is the
weaker, and the weaker from your viewpoint is cease and desist ¢

Mr. Browx. Yes, that is correct, ‘

Senator Wirriass, Are there any further comments from members
of the Commission ?

STATEMENT OF VICENTE T. XIMENES, COMMISSIONER, EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION

Mr, Xisexes, There have been a number of statements made in re-
gard to the time that it will take in order to process some of these com-
plaints. T agree with what Mr. Alexander has just stated here, that it
does not have to take a year and a half to process a case in view of the
fact that Commissioners can begin hearings just as soon as the first
case is processed.

Secondly, the matter of time to those individuals who have waited
100 years to come to this point, 1 believe, is important to inject into
the record. We have worked at this for 100 years and if we have to
wait a vear and 3 months to get the proper machinery for proe-
essing these cases, T am willing to wait rather than act on expediency,
in which ease, as the Chairman stated, the likelithood is that we are not
apt. to ever get cease-und-desist powers.

Second, I want to state that I came before the committee to present
what I thought was the best solution, the hest overall solution to the
employment diserimination that exists in this Nation, Tt is what T
believe to be the corvect approach. I think we ought to present to you
the best approach available, the mosi comprehensive approach avail-
able, and then if political considerations have to go into this pot, then
OK. That is up to you, the Senators, the Congress to decide just how
it is that you are going to allocate priorvities and allocate politieal
considerations,

But when a Commissioner comes before you on job emplovment, 1
believe it is our duty to tell you what it takes in this country to elimi-
nate joh diserimination. I would do so if T eame hefore yon to tell you
how to huitd a dam. 1 don’t think T would come to tell you to build half
a dam. 1 wonld come to tell you how to huild a total approach to the
problem of dizerimination,

Finallyv, I want fo tell you T have hefore me the most recent publica-
tion of the Civil Rights Commission. The title of it is “For A\l the
People, by Al the People, a Report on Equal Opportunity in State and
Loceal Government EKmployment.™

Two of theiv reeommendations are that we include State and lToeal
government in the Equal Employment Opportunity Aet.

The other one is that we have cease-und-desist. powers, This was just
published. My, Cliairinan. It comes from the Civil Rights Commission,

I believe that indicates my feelings on the subjeet. 1 repeat, T believe
S. 2453 i the hest approach possible in arder to solve the equal employ-
ment. problems of all of the minorities—blacks, Mexicans, Puerto
Ricans and all of the other people who feel they need the assistance to
be given to them,

T am more interested in the 94 percent that will not get to the cease-
and-desist stage rather than the few good cases which the lawyers will
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finally pick out of a pile of eases that will be presented to us.

Senator Winniams, Thank you very much.

At this point mmy T ask you, Mr. Chairman, whether you ean supply
us with the number of eases that presently are in the investigation
stage, at the reasonable cause and determination stage and at the con-
cilintion stage and the average length of time n ease now takes at each
of these stages? Conld that be done?

Mr, Brows, Yes, siv: we will supply that for the record,

('The information subsequenitly supplied follows:)

FIR0C (CaskrnoAD AND BACKLOG

A random sample of eaxes indieates that the average case complotes the investi-
gation process 182 days after iling of the charge. 201 more days elapse hefore a
decision is rendered, and if reasonable cause is found, the concilition process
requires an avernge additional 211 or 187 days, depending on whether the Com-
miscdon’s offorts gare respectively sueeesstul or unsuecessful,

PThux the total elapsed time for a case in which reasonable eanse has been found
and conefliation has been successfal nverages 20 months, Curvently the Conmis-
ston has u backlog of approximately 2700 respondent investigations, with an addi-
tional 1000 respondent caxes awniting decision. The figures below show the four
vear history of the Commission’s workload. The first seven months of the current
ealendur year indiente that the rate of incoming respondent charges will increase
by approximately 4806 during the twelve month period,

CASELOAD STATISTICS: FISCAL YEARS 1966- 69

1966 1967 1968 1969 Total
New incoming charges . .. . . 8,854 9,688 10,005 11,720 40, 357
New charges tesommended . . .. . 3,713 5,084 6,056 9,152 28,065
Respondent investigations:
(u nand, beginning year . ... e - 561 1,476 1,679 .. ...
Recowved dunng yeat . . . I 1,207 2,875 3,709 5,874 13,665
Completed Juring year ... .. . . 642 1,740 3,510 4,993 10, 885
Onhand, endlyear. __ ... .. . .. 561 1,476 1,675 2,59 . ... ..
Respondent concilialions: )
On hand, beginning year. . e 141 31 53% ... ...
Recewved duringyear .. . ... ... 214 339 864 916 2,333
Completed during year . L b8 174 610 774 1,656
Succasstul . . . L 45 66 253 319 683
Pattially successtut . 7 22 b3 57 139
Ur suceessiul .. . . L - 16 86 334 398 834
e 14§ ki 535 677 e

On hawl, end year_ ... ..

o

Mr. Browx. Tt seems to me the argument about cease and desist is a
proper argument, What is the most effective way of ridding ourselves
of the blight of diserimination in employment should he in question.
Most of the State ageneies, a lot of which are present here today would
indieate they have eease-and-desist powers.

Our experience has been, and certainly the experience of this eoun-
try has heen, that with all of the ceage-and-desist powers they have had,
it «till heeame necessary in 1964 for the Federal Government and this
(‘oneress to pass legislation which would give to us the riglit to investi-
gate and coneiliate diserimination.

second, T might also point out to the chairman that some of the
largest number of cases coming into the Commission have come from
those various States that have cease-and-desist legiglation.

I might just point out to you the number of cases coming from Cali-
fornia which has 2 very strong cease-and-desist law, Tast year we had
785 such eages from California filed with this Conumission.
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In New York we had 493, T Pennsylvania, my own State, we had
536, Al of these States have conse-and-desist legristntion, -

In Missouri, we had 119, It is interesting to note that from Missix-
sippi, a State which does not even have an FIPC, we only had 23
complaints,

Mr, Awexanper, A black man in Mississippi very often does not
complain, There are a lot more than 190-some-odd blacks being dis-
criminated against in employment in Mississippi, _

In California a lot of complaints come to us ag sex diserimination
complaints which are not covered by the cease atld desist, When it 1s
a sex case that is not covered by the law, it comey to KEOC, and it is
possible to take gross figures and determine whether or not in fact
conse and desist is working on a loeal Jevel,

I think what is most germane, what Senator Taglelon pointed ont
vesterday afternoon, and if T ean vepeat those dates, three random dix-
crimiuation eases he picked, starting June 1967, Febrnary of 1967,
February of 1966 ave still before the courts today.

‘They are still before the courts today,

Now, when Chairman Brown talks about a ease getting started, that
is what he means. It is getting stavted; it is filed in a Federal court,
As any lawyer knows, you have to negotiate a long time before that,
Asany lawyer knows in most eases you attempt fo settle, Asany lnwyer
knows, negotintion takes a long, longr time.

As any lawyer knows; onee it ix, in [aet, filed, it takes forever some-
times in a Federal court to get a conelusion for one individual case,

In the meantime, the thousands of individuals who have comnplained
and <howed smue faith in the Federal Goverament come to the Iqgual
Fmployment Opportunity Commmission in our 13 vegional offices or in
Washington, say, they have heen diseriminated noninst. Those eases
which are not arduonsly processed through the Federal courts ave not
held. Their eases do not get handled by onr Commission,

We have had in onr Inw up to this time seetion 707, which gives the
Justice Department a right to file pattern or practice eases, That means
any individual ense today could be filed. Pattern or practice- not pat-
tern and practice. |

What are the memorable eases in the last 3 or 4 years that anyone
in this room ean remember that have been filed successfully by the De-
partment of Justice that are going to help all of these other people who
are complaining to us at the rate of 12,000 a year? The pomnt is those
court eases do not have general applicability. They set wonderful pree-
edents for ns lawyers to argue in other cases,

Cease-and-desist authority gives every individual complainant who
feels lie or she has been discriminated against a fair shake under a sys-
tem of lTaw we elaim we helieve in,

What we shonld be tailkiing about today is not whoether cease and
desist or whether o court action should take place, but how ean we
strengthen the laws we have before us right now. What is weak abont:
this cease-and-desist law? ‘

I think there may be many things weak abort it, 2™ vhe there shonl'l
be some monetary provisions thrown in for employers who diserimi-
nate. Perhaps a cease-and-desist order shoitld be 1ssued by the Commis-
sion and overturned by the court, Those are the kinds of things we
should be talking to you about.



113

You are eleeted hy the people to determine what ean and cannot he
done. Wo hiave to tell you of the gricvances of the people and then vou
determine what vou ean get through your brethren here,

But to me anybody who is diseriminated against and has money
taken out of his or her pocket is the same thing as someone going up
to them on the street and stealing their wallet from their pocket, When
vou take money from an individual Feeausge you pay him less or vou
don’t hire him or you don’t promote him, then vou are doing exactly
the same thing and we ave treating it as if it is a diflerent kind of law-
ful violation, '

We are trying to think of faney litile ways to prolong the process
rather than getting down to the hard issue of how ean we solve this
problent now? Tlow can we tell labor unions and corporations that
diseriminate that they arve in a lot of trouble, they are violating the
law ¢
I thix is the lnw as pronounced in 1961 and by 38 States, then why
in the world are we having so mueh trouble with it 7 T submit to you it
i not heeause of court cases, They have had them galore and the Jus.
tice Departmer:t ean bring them today., ,

The point. i corporations and unions understand full well today
that nothing ix going to happen to them at the end of the process.
They will take the chanee of the one in a hundved or one in a thonsand.
I think we have to set up when a case gets started. every individnal
i9 going to get some I:in({ of help from this cociety and some kind of
help from the Tederal Commission in this Geld.

Senator Witiiaws, Tsthere anything further?

‘Thank you verv much.

Mr. Richard 5. Kleindienst, Deputy Attorney General, will be our
next witness,

Mr, Kleindienst, we weleome you before the committee.

STATEMENT OF RICHARD &. XLEINDIENST, DEPUTY ATTORNEY
GENERAL, DEPARTMENT OF JUSTICE; ACCOMPANIED BY JERRIS
LEONARD, ASSISTANT ATTORNLEY GENERAL, CIVIL RIGHTS
DIVISION: JOHN W. DEAN III. ASSOCIATE DEPUTY ATTORNEY
GENERAL FOR LEGISLATION; AND DAVID ROSE, DIRECTOR. OF-
FICE OF COORDINATION AND FEDERAL PROGRAMS, CIVIL

RIGHTS DIVISION

Mr. Krernpiexgr. T have with me Mr. Jerris Leonard. who 1s the
Assistant Attorney General for the Civil Rights Division of the
Justice Department; Mr, David .. Rose, who is the Director of Oflice
of C'oordination and Federal Programs of the Clivil Rights Division
of the Justice Department ; and Mr. John Dean, who is the Associate
Deputy Attorney General,

Senator Wrrrrays, We will be pleased to have your statement.

Mr. Krernpieysr, Mr. Chaitman, this subcommiittee is considering
legislation to further promote the equal employment opportunities
of American workers. 1 appreciate this opportunity to present the
views of the Department of Justice on this important matter and to
comment on the proposals pending before you.

- At the outset T would like to associate tlie Department of Justice
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with the wiitten statements presented to the subcommitee by the Secre-
tary of Labor, the Chairman of the Kqual Iimployment Opportunity
(‘ommission and the Chairman of the Civil Service Commission,

The positions they have stated with regard to S, 2453, the programs
they have discussed with regard to implementation of Fxeeutive orders
designed to eliminate job diserimination and the support they have
given to enactment of S. 2806 (the wdministration’s proposal intro-
duced by Senator Pronty) arve similarly endorsed and supported by
the Department of Justice.

I would like to focus my testimony on the need for legislation and
the position of the Department as to the most appropriate legixlation,

NEED FOR LEGISLATION

The 1961 Report on Employment of the Commission on Civil
Rights states well the meaning, problems and impact of job dis-
erimination, I quote from that report :

Deninl of employment beeause nf the color of 1 person's <kin, his faith, or his
ancestry s g owrong of manifolid dimenstons, On the personal plane, it is an
affeont to human dignity, On the legal plane, in many cases, it s o violation of
the Constitution, of legislation, or of national poliey. On the ceammomic and
socinl plune, digerhnination may rexult in o waste of hwman resonrees and an
unnecessary burden to the community,

It is the rvesolve of this administration to help remedy this wrong
by pursuing a program to inerease tha effectiveness of a national ef-
fort to gnarantee all Americans equal emplovment. opportunity,

Taoday that guarantee does not exist. The investigations of the De-
partment of Justice, in all parts of the conntry, diselose significant in-
stanees of emplovment diserimination, most often beeause of race and
national origin, Kmployment diserimination is one of the major factors
in the unemployment and nnderemployment existing among somoe
minarity gronps,

While Congress has deelared such practices to be unlawful, the
ageney azsigned the primary vesponsibility for enforeing that Jaw-—
the Iqual Employment Opportunity Commission-—-has virtually no
enforeement authority, 14O is vesponsible for investigating charges
of discrimination and determining if there is a reasonable enuse to
belicve that a charge is Grme, [ it finds reasonable cause, it attempts
to =ettle thecase hy means of voluntary conciliacion,

When the coneiliation fails, however, the Commission has no au-

thority to resolve the problem, but can only release the private party
so that he ean bring a private suit, or vefer the matter to the Attorney
General for a “pattern or practice’” =uit. However, most of the persons
who helieve they are vietims of diserimination have neither the ve-
sonrees nor the knowledge with which to mount <uch a lawsuit. More-
over, the allocated resources of the Civil Rights Division preclude
“pattern or practice” employvment diserimination luwsuits on a volume
basis,
The result is widespread lack of compliance with the requirements of
tha Tmw, In fiscal vear 1963, approximately 15,000 charges of diserimi-
nation were received by IKEOC, During that year, however, KEOC
effected only 513 partially or wholly successiul concilintions: 751
“probable cause” eharges were elosed hecause concilintion was unsue-
cessful, An additional 1,262 charges are pending coneiliation,
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During the same year, the Attorney General brought 22 lnwsuits, six
of which were on referral from IEOQC. Similarly, the number of
private lnwenits filed was relntively small (probably less than 100)
in proportion to the number of charges,

Fven more significant is the faet that in the : years in which title
VI of the Civil Rights Aet of 1964 has been in force, we are aware
of only four cases in which a private party has won a contested
lawsuit charging racinl disevimination under title VII, without the
Irederal Government intervening as a party: and in three of those
four, the Government had fled an amicus brief,

S, 2806—The A ppropriate Legislation :

The evidence clearly indieates that if EEOC is ta be an effective
body in eliminating employment diserimination, it must have the
»owers necessary (o bring the reealeitrant into complianee with the law.
Vithout such authority, conciliation and voluntary compliance will
never be a truly effective means of settling disputes and resolving
ditferences.

Some who have studied this problem over the years have coneluded—
as does 8, 2453-—that [WEOC should be given anthority to hold admin-
istrative hearings on the merits of a charge and, upon a finding of an
undaw ful employment. practice, be empowered to issue a cease-and-
desist order drawn to remedy the situation. After the issnance of the
order, EEOC could then petition the conrt of appeals to obtain en-
forcement. Tn short, they recommend an NLRB-type authority or some
variation thereof,

The administration has rejected this approach, however, in favar of
the approach embodied in S. 2806, which we helieve {o be a more
effeetive one that can be immediately implemented by EFEOC.

S. 2806, which was prepared by Chairman Brown of the EIEOC and
the Commission staff, and introduced by Senators Prouty, Scott, (irif-
fin, Bellmon, and Schweiker on August 8, 1969, on hehalf of the ad-
ministration, would grant to KEOC the authority to bring a civil
action against any respondent it has found reasonable cause to believe
is engnging in an unlawful employment practice and from whom it
has not been able to obtain voluntary compliance.

Private persons would retain the right to initiate a lawsuit if EEOC
failed to institute a ecivil action within 6 months of the filing of a
charge, This'bill would give EEOC the right to conduct its lower conrt
litigation, but would direct the Attorney General to conduct all
appellate litigation in the courts of appeals and in the Supreme Clourt.
It would leave the Attorney General’s authority {o commence pattern
or practice suits unimpaired.

In addition, S. 2806 would authorize EEOC to institute an immedi-
ate judicial aetion for temporary or preliminary relief pending final
disposition of a charge in those cases in which the Commission’s in-
vestigation indieates that such prompt judicial action is necessary. In
sueh cases, the bill makes it the duty of the court to assign the ease for
hearing at the earliest practicable date and to expedite the case. No
other snhstantial changes inexisting laws are made by the bill.

"The Department of Justice strongly supports and urges enactment of
this proposal for severil reasons: '

Trirst, we believe that the appropriate forum to resolve civil rights
questions—qtiestions of employment discrimination as well as such
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matters as public aceommodations, school desegregation, fair honsing,
voting rights--isa court, ‘

Civil rights issues frequently arouse strong emotion, ULS. district
court, proceedings prnviae procedural safeguards to all concerned;
Federal judges are well known in their areas and enjoy great respeet,
the forum is convenient for the litigants and impartial, the proceed-
ings are public, and the judge has powzr to fashion a complete remedy
and vesolution of the problem.

Second, we believe that empowering E1OC to move into conrt will
orveatly facilitate its ability to implement the lnw without the delay
that would accompany an entive restrueturing of its operations if it
were to employ cease and desist machinery, EEOC is confronted with
a lnrge backlog of cases, Tt would take several year-—Chairman Brown
has estimated at least 2 vears—-before it could commence the adminis-
trative hearings contemplated in 85, 2453,

We must not delay the efforts of the Feders! Government to provide
equal employment opportunity when such delay is not necessary,

Third, in these ciremmstances we recognize that IKEOC must have
anthority to enter the lower courts with its own attorneys. I want to
be very eandid with the subcommittee in telling you that the Depart-
ment nitindly rejected this coneept, but we have heen persuaded that
agranting this anthority to KEOC is necessary and will not detract
from the responsibilities of the Department of Justice to represent
the Government in litiention i this vital field.

There is already developing a substantial body of Taw under title
V1 of the 1964 Civil Rights Aet, mueh of whieh has vesulted from the
investigations and litigation of the Department, The Department is
verv eoncerned with the development of good law and we believe that
through coordinated efforts with KIOC at it =eeks to enforee the
Fow in lower courts, and the faet that the Attorney General shall con-
tinue {o represent the Government in all appellate litigation, we ean
assure the Congress we shall maintain vital eivil rights laws,

However, we must get these laws enforeed and must move to bring
necessary and appropriate eases into the lower courts to obtain com-
plianece with the provisions of title VI

Fourth, we believe that it is essential that the Attorney General
retain his authority to institute pattern or practice =nitg, This au-
thority wonld he removed under S, 2453, hut retained under the
administration’s pm‘msu L.

seetion 70T of title VI authorizes the Attorney (ieneral to com-
mence a lawsnit whenever there is a pattern or practice of diserini-
nation to the full enjoinment of rights ereated by title V1T,

The Civil Rights Division hegian to devote its vesonrees to employ-

ment. problems in a significant way for the first time in the fall of
1967, Since then, we have filed approximately 46 law suits vuder
title VIT. ‘
The roster of defendants ineludes the Bethlehem Steol Co., Sineluir
Ol Co., Crown Zellerbach Paper Co., Cannon Mills, Roadway Fxpress,
Chesapeake and Ohio Riclway, the Ohio Bureau of FEmployment Sery-
ices, ax well as the United Steelworkers, the United Papermaker and
Paperworkers, International Brotherhood of Electrieal Workers, and
numerous ofher employers and unions, 'The roster of defendants indi-
cates the magunitude of the problems and the difficulty of the cases.
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Yet, in that <hort time we have heen able to obtain decrees in T eases,
Onr view ix that these cazes and settlements have affected more workers
and alforded reliel to more members of minority groups than all of
the private litigation under title VI put together, The addition of the
resorees of KEROC will further strengthen this program,

Fmployment eases ave diffieult to prepare and prove and it would he
mwise, particularly at this peint in the development of the law, to
deprive the equal employment opportunity progream of the resources,
experience and <kill of the Clivil Rights Division,

Seetion 707, which provides for the expedition of suit brought by the
Attorney General, has proved to be an important vehicle for the quick
resulution of major eases, Indeed, we are aware af only two court of
appeals decisiors alter trind under Gtle VIT and both of those eases
were ones in whieh the Department of Juastice represented the Giov-
ernment asa party.

I egnal employment opportunity is to heeome o veadity, we think it
vital that the Civil Rights Division continue to play an important role
in the emplovment field: and that the Atrorney General’s nuthority in
seetion 707 he retained,

Filth, we do not helieve that 8. 2506 would flood the conrts with
litigntion, One cannot. merely take all of the pending charges hefore
EEOC plus the eharges that were nof sueeessfudly coneiliated and =y
that these matters will oo to court,

Fo the contrary, once a respondent knows that his failuree to con-
cilinte mey place him in eonret, it will re<uli in o <ubsiantial veduetion
of reenleiteant vespendents The nddition of new enforeament powers
houtd veduee the Tikelihood of Hitieation inme-t ea<es, s o oenerl
ritles peaple do not want 1o e taken 1o cont when they ean seitle ot
of ronrt,

Cine must adso appreciate the nature of these ensex. They take time to
investignte and prepare for conrt action, EREOC lawyvers will have to
be selective for they will want to take vepresentative eases to conrt s
ameans of insuring widespread complinnee.

While it is certain that there will be more title VU eases in court
initially, we do not believe that the administration’s proposal will
place any siemifieant strain on the 93 Federal distriet conrts, Onee the
legal obligntions hecome elear, conecilintions and settloments without,
trial will hecome more feasible, We are confident that the distriet conrts

an hsorh these eases without stress or delay,

Mr. Chatrman, that concludes my prepared statement and T would he
pleased to answer yonr questions at this {ime.

Senator Wirpiams, Thank vou, Mr, Kleindienst,

-~ Mr. Kleindienst, on your last point, point 3, does not the burden of
tho argument there apply with about equal force to the KTEOC au-
thority hacked up?

Mr. Krrinnienst, In my opinion, I do not think that would be
trie for a very simple reason. When you have an attorney for BEOC
who is prepared to file a_complaint in district conrt, you are on the
verge of getting an immediate remedy by a Federal distriet jndge who
has a variety of remedial weapons in his kit. The vespondent might
bo faced with a temporary restraining order, TTe would be faced with
a quick trial in which there eonld be a variety of remedies.
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On the other hand, if yon are going to have a complaint filed hefore

the KIZOC, based upon my many yvears of experience as an attorney
before the National Labor Relations Board, 1 think that an attorney
for a respondent corporation or labor union who was hent npon thwart-
ing the I!n.w could almost. guarantee his elient a minimum of 3 or
years before thero was any effective order avising out of the enxe,
" So, as a conseqiience, based on my experience as o practicing lawyer,
I think that going before a Federal district jndge who would be able
to give a remedy within weeks or perhaps a month would be a much
strenger inducement to settlement than under the administrative pro-
cedure route such as the National Labor Relations Board eceuse-and-
desist order type of procedure. ‘

senator Wirniasrs, You were not persuaded it is. The S, 2806 route
was one which you could all support; is that correct?

Mr, Kreinomysr, Speaking for mysell as part of the administration
and based upon my experienee as a practicing lnwyer for some 20 years
and to the extent that T was involved in the administration deeision, we
had many reasons why we felt that the cease-and-desist authority was
not, @oing to effectuate the principles of this law immediately a= we
felt that they should be. It was not until our extended discussions and
conversations with Mr. Brown that we beeame persuaded that he had
an alternative that not only brought a quick, speedy remedy but wonld
also guarantee the kind of due process that T think this area of the
law should have.

Our only argument with him really was whether the Department of
Justice was willing to give to KEOC the right to po into Federal
court as an agency and to start litigation without the approval of the
Justice Department, T think this would be one of the few instances
whereby the Department of Justice has deviated from that general
policy.

So. to sum up, the position of the administration would be that
Senate bill 2453 in our opinion was not a good n;l)pmm_-h to the prob-
lem and that the alternative that was suggested by Mr. Brown. with
the provision that EROC could engago in litigation, really gave, in
this very vital avea, for the fivet time hope for effective, quick, speedy
relief,

Senator Wrnriass, The Department has been working under title
VIT with the District court enforecement procedure, is that right, that
is the present law?

Mr, Krrinnrexst, The present law gives the Department of Justice
the right to go into conrt with practice and pattern suits.

Senator Winriass, This is a Distriet court procedure?

My, Kreixpressr, Yes, sir,

Senator Wirniaas, This is a Distriet court procedure and the EEQC
could be the moving party?

Mr. Krrixpmxst, On behalf of the individual party and that is
where the real problem lies in terms of doing something quickly and
speedily, '

Senator Winnrams. Just how guickly and easily can speedy relief
be obtained in the District court? (tan you supply for our delibera-
tions here your experience under title VIT in the Distriet conrts since
the Department has had this authority which has been since 1964;
is that right?
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My, Krrinpronsr, Yo, sir,
Senator Wrnrnrass, Give us the number of cases and give us the

individual case-hy-case vecord of the route to conclusion, \vlmtm'er it
wis, [ gnther this will not be an undue burden beeause there have not

been a great nuimber ol cases, have there?
A o ., »
(llm information subsequently supplied by Mr, Kleindienst

follows:)



TETEE VL OF THE GIVIL RIGHTS ACT OF 1951 STATUS OF GASES (AS OF SEPT. 5, 1959)

Delendant

St, Louls Buildlng and Construction Trades Cmmcu ot al.

New Otleans Asheslos Workers (Local 53).

Dillon Sup, (luy 0 . ...

Columbus Liectrical Workers (Local 683, 1BEW), ..

H. K. Porler Co, and United Stertwotkers. .

Cincinnati Liectyical Workers (Local 212, BEW).

St. Louis-San Francisco Ry. Co. and Brothethood of
Raiiroad Yratnsmen.

Clevelami Electrical Woikers {Local 38, 1BEW)

Bethlehem Steel Corp. and Umted Steel.vu«l«er"

Cincinuali Yronwarhers (Locals 44 and 372)

Southern Weaving Co

Bogalusy Pajienmahers (Local 189, Uinted Papeimahkers)
and Cruwn fellerbiach Cotp.

Los Angeles Steamhitters (Local 750) .

indanagons Plumbets (Leual 73)

Las Vegas tiectrical Workers (Local 357)

Sinclair Relming Go and Qil, Chemrcat & Atamic Watkers
Hayes Interpational Corp, auil United Auto Workers

Caldwell Furnitaie Co .

Chicago hronworkers {Local 1)
Roadwny txpress, Inc .

1AM breght, Ine

New Yark L.nhms (Local 36). .

Marot Haking Co
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My, Keerspigsse, Could T make a prefatory remark/

Senator Winnrams, I don’t expeet an answer now,

Mr, Kurispissr, We have liml information and we van supply it
to the subeommittes but [ would fike this reenrd (o show that there
is a decided difference in the complexity and time involved in o prac-
tico and pattern guit on the one hand and the probable time in a Fed-
eral distriet court, with vespeet to a1 complaint filed by an EEOC
lawyer on behall of an individual who was diseriminated against in
one particular ease before any one of xome 00 Federal distriet judges,

The time period, 1 think, probably would be one-tenth that of a
practice and pattern suit and probably one-hundredth of the time that
you would need finally to enforee the cease and desist order for an indi-
vidunl under the old administrative procedures setup,

Senator Winniass, That is a conelusion but it will help us if we
know what your experience lias heen in practice and pattern cases,
There are more things T would like to discuss. We are expeeting a vote
any minnte and 1 certainly want to give the other Senators an oppor-
tunity to ask questions,

Senator Berearox, Mr., Kleindienst, you stated in your statement
that it. was your intention to strengthen the enforeement powers of the
KLOC, T understand there have been some statements made thai
sSenate bill 2806 of which T am a conuthor represents a vetreat by the
administration, Has it heen your intention to retreat on this matter?

Mr. Kegismexsr. On the contrary, Senator, 1 think S. 2806 is one
of the great, true strides forward in this avea and T would like to give
you the reasons why I think that would be true.

Part of my reason stems from my own practice primarvily before
the National Labor Relations Board for some 15 years,

1f T could imposge upon the time of the committee for a moment,
I would like to deseribe for you what you can expeet in ferms of
enforcement. if you had cense-and-desizt authority in the EEOC and
then T would like to contrast that to a complaint. filed hefore a Distriet
court.

T'o begin with, if a charge is filed before the Commission or Board,
it would have to he investigated. Investigations in these cases conld
last. 2 or 3 months, After the investigation is completed, then a com-
plaint would be filed. Once the complaint is filed, 1f we had any kind
of process, the respondent corporation or lahor union wounld be given
a reasonable period of time in which to file a written answer before the
Commission,

It is my experience that attorneys for labor unions as well as corpo-
rations quite often ask vou for an extension of time in which to file an
answer in order to investigate the charge, so yvou would have 30 to 60
days in filing the answer.

The next thing that would happen would he setting the matter for
trial. You have a trinl examiner, ‘T'hey are burdened with eases and
you have to get a place and date that can meet with the normal probh-
lems of the attorney for TWEOC, the attorney for the respondent and
the trial examiner,

Tt has heen my experience that these trial dates were changed and
delayed from time to time. Tn any event, you should he able to get a
trial within 6 months and that was the usual time, With the backlog
of cases here, I would say it could be postponed up to a year,
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You then have your trinl, After the teial is aver, hoth parties ape
invited to file a briel. The Government files o brief and the respondont
liles & brief. Another delay ocenrs,

Then the examiner writes up his findings of fact, conehi-ions of Iaw,
and recommended order, Those are given to the parties and sent 1o the
Commission,

Then the parties arve entitled to ‘e objeetions 1o the vecommended
order of the Trial Examiner and to make oral aremment or to prepare
and sabmit briefs to the Board or the Commission iltself, with respect
to the findings,

On o rough avernge, vou have already consumed ahont 18 monthe,
The Commission then, let's say, finds for the agerieved employee, At
that point, all it has is antbority to isste o cense-nnd-desist order that
has absolutely no feeth in it whatsoever, It is not until the Connnissjon
or the National Labor Relations Bowyd files n petition with a comrr of
appeals in the respeetive jurisdietion asking that conrt to issue an order
enforcing the Board's order that any respondent in any sueh procecd-
ing has an obligation under the law to do anything,

A= rongh rule of thumb, any private attorney for husiness or lnhop
could almost assume his elient that there wonld he a minimum of 3
vears and perhaps b years before he ever had (o take an afliemative
action under xueh o Jaw,

Contrasted to your Federal distriet court, the most delay 1 think
that you could anticipate in @ ease of this kind with the priovities pro-
seribed by this Tnw would He 9 months to a vear. Senator, the most
important thing to keep in mind is the fact that at the conelusion of
the court hearing, vou wonld have an order of o Federal distriet judge
and to persons in business and Tabor unions there i< a signitieance af-
tached to an order ot a Federal distriet judge, as any lawyer will tell
vot,
So,at the end of the process, von wonld have =omething that conld
he effectuated in a very short, quick period of time as contrasted to the
sdministrative delay of the cease and desist ronte, That is why we
uree this,

Senator Wirriams, We will have to suspend for a few minuier while
we answer a roll eall,

.\ brief recess wastaken,)

Senator Wivtaws, [odoes not take very long tosay #no™,

Mr. Kreismexse, T oanswered the first part of a three-part ques-
tion, whether this is a retreat and similar to a vetreat in other arveas
dealing with eivil rights siueh as school dezegregation snits and sehool
cuidelines,

With respeet to those two aveas, I wonder it the Senator would per-
mit Mr. Leonard, Assistant Attorney General for the Civil Rights
Division, to comment,

Senator Brrearon, Yessurely,

Mr. Lreoxarn, Al T can do, Senator, is point to the record from
January 20 when this administeation came into oflice to the end of
fiscal vear, the Clivil Rights Division filed approximately 51 lawsuits
in all of the varions areas. This is more than }m]'f of the number that.
were filed in the entire 1968 fiseal year,

Sinee July 1, we filed 13 lawsuits, <even of them in edueation
alone, We filed more public accommodations suits, housing diserimina-

S I IS | EEE (]
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tion suits and criminal conspiracy suits during that period of time
than were filed for a comparable period in 1968,

1 think the statewide desegregation suit against one of the South-
orn States is one of the most signifieant ¢ivil vights suits ever brought,
Tt involves more than 100 school distriets in that particalar State.

T think that our position on voting rights specifieally has been to try
to impress hoth the Senafe and the Tiouse that voting diserimination
is not limited to those States which were covered by the 1965 aet hut
there is at Teast enough evidenee to justify a temporary suspension
nationwide of the use of literacy fests, |

Considering the activity of hoth the Department of Tealth, Fdu-
cation, and Welfare and the Justice Department in school desegre-
gation, T think it is grossly unfaiv to say that we are back<liding. 1
think what we are trying to do is find a remedy that is going to get
results, Of course, as the Senator well knows, in government some-
times you have (o do some experimenting in order to determine what
the best way is to get resultx,

So, in a general way, that would be my response to those who elaim
that we are in any way taking the pressure off the aven of civil rights
enforcement generally for schools, employment, whatever it might he,

Senator Berearox, Mr, Chairman, T have one other line of question-
ing I would like to pursue for just n moment.

Mr. Kleindienst, you said vou practiced before the NLRB and it
took 3 or |l yearsto bring a ease to trial,

Mr, ueisoiexsr, Not to trial hut to get an enforeing order from
the Bonrd,

Senator Breraatos, How long, from vour knowledge, do vou think
it would tnke to get an BTOC ease settled in distriet court?

Mr, Kusisniessr, In my opinion, it should take no longer than 1
vear to get an effective enforeeable order from a Federal distriet court
and that wonld be at the ontside, If our proposed legislation is passed
by the House as it was pazsed by the Senate and we ean add another 59
distriet judges, we will eome np with ahout 170 distriet judges throngh-
out the Uhited States and excluding one or two judicial distriets
where they have real problems, T would say vou ought to he able to
obtain an enforeeable order within 6 (o 9 monthe,

Senator Bereyox, Does this allow for the preliminary stages for
investigations and for appeal?

Mr. Kneispievsr, It would not inelude the time for the investiga-
tion il vou assume that the KFEOC would have completed the investi-
gntion prior to its filing of the complaint. Tt wonld also not inelude
the time for appeal, since the conrt order is effective inimedintely un-
Joss the statute says otherwise, or unless the Federal distriet judge
grants a stay on the enforcement of his order after he has ruled, or
unless you ean get the conrt of appeals to stay the order of the distriet
judge, which they very rarely do, once that is ruled npon it is eflective
as of that moment,

Tf the order is that the person be given the job, if the person is not.
given the job, even pending an appeal, the respondent is in contempt
of court. T can assure you that is one thing that you and I should not
relish being in contempt of, an order of a Federal judge. A cease-and-
desist. administrative order has no teeth or force and effect until a court
of appeals of the ULS. courts enforces it, and that can take 2 or 3



years, but an order of a Federal district judge is enforceable at. the
moment it is entered by the judge. ' o

Senator Beriaron, Tt is your position starting at a given point in a
given controversy, it wounld take three to four times longer under the
cense-and-desist route than under S, 28067

Mr, Kuiaxoiesst, That is corrveet, based upon my experience as a
Inwyer, ,

Senator Brrnyon, Miss Kuek testified that the opinions, the deci-
sions that come out of the Iedernl district courts were, in her judg-
ment, fair and equtitable regardless of the part of the country from
which they eaume.

Do vou feel the IFederal distriet judgos ave com][)(\umt and that their
decisions would be equitable in casges that the EEOC might bring
hefore them ?

Mr. Krminpiessr, With but rave, ravey rave personal exceptions,

Senator Bereyox, T want to ask you specifieally if you know the
judges in Oklahoma,

Mr. Kreeizypmser, With but very, very few exceptions such as the
one with whicli yon have heen concerned for some time, Senator, the
Federal judiciary throughont the United States is of the highest pro-
ficieney, 1 =ets a model for judicial proces<in the United States and in
the world hecause of the manner in which they ave selected, heenuso
of their tenure and beeause of the teadition of the Federal judiciary.
This rule applies in Florida, in Avizona, in Minnesota, in Mississippi,
in New York, and in other States,

Some of our far-reaching decisions dealing with the whole area of
civil rights have come from the Federal judieiavy in the Southern
States and T have no doubt or question in my mind whatsoever as to
the fair and equitable, prompt. judicinl processing of this law in our
Federal courts.

Senator Beriyox, How many exeeptions ave there like the one in
northern Oklahoma?

Mr. Krernpiessr, To the extent in the context the Senator asks the
question, I eannot think of another one like it.

Senator Brreaston, The answer is then that that is the only one?

Mr. Kverxoiessr, To my knowledge.

Senator WinLrams, T have just one or two questions,

How many attorneys are assigned to employment diserimination
cases? '

Mro Kegrsorexser, 1owould have (o defer to My, Leonard or M,
Rose on that ?

Mr. Leoxarn. We do not assign speeific lawyers to these cases, but
27 percent of onr manpower for this fiscal year on an overall basis is
budgeted and assigned to employment diserimination, more in employ-
ment than any other area, ' '

Senator Wintiass, We arve going to get from vou the information
on the eases that have been filed, the dates they were filed and present
status? '

Mr. Kretspresse, I it is available, T assure you, vou will have it.
Senafor,

Senator Wittiams, What is the average time from referral to vou
from the KEOC of a case for enforcement through your procedutes
through the courts? o
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Mr, Kegrsorexsr, The pattern and practice <uil=

Nonator Winniaas, Yes, sir,

Mr. Kesisptesste T would have to defer to Mre, Teonard,

Mr, Leoxann, T would not have the answer richt here to that gues-
tion, and it would vory considerably. There arve some reforvals that
have been made to the l)vp‘ntnuml that have not been acted upon
that have gone through some prelminary investigations mnl have in
effect. heen returned on the grounds that the investigation indicated
no pattern or practice or pm«\hl\ for some other rensan-,

I ean tell yvou that the time hetween the {iling of a complaint and
the trinl is less than 1 year.

LE T might, may T make two other points?

In one eaze, Crown-Zellerbach is one v\nnplu the Department was
able to obtain a temporary restraining order in 1 day, Many times the
order will depend on the kind of eaxeapd thus onr docision’to seek -
mediate whnl or to go to full trind on the merits depends npon the eip-
cumastanees and the point of Taw or point= of Taw that we are trying
to malke,

I think the other thing with vespeet to your requesi for submission
is that if (he Senator wonld not mind, we would like to al-o provide
vou with a few examples of the manpower input that goes into a hig
lnltmn and practice ense, One veferral that was made by the BROC
i Maveh of this year, inarather =ubstantial industey, we have hul
Fowyers and researeh assi~tants exsanining the vecords in that indostey
practically full time from about April, would =ay ahout 10 nmp}v
have heen assigned to that ease full Uine just inthe i nmmt el ion =lagoe,

Sepator Winniaars, Before it comes to vou, the Commission has had
its procedures of investigation and concilintion and the other presont
tool= available to them: ix that right /

Mre. Laxaen, That i trae: bt in this partienlar instanee the Com-
mission inits hearings developed imuonerable witnesses who elaimed
dizeriminatory ;u“unvw againzt them but there is a substantinl dif-
ferenee hetween individual elaims and setting up a pattern ad prac-
tice suit, 1t involves a tremendons amount of vecords work, employ-
ment records for over a period of years, It involves o lot of work with
witneszes and the faking of “tatetments in order to hack up what the
records tend to show,

So, the BEOC funetion here i extremely important in the initiad
development of pattern and practice cazes-—in other words, giving us
the information that this Tooks like a pattern and practice sttuation,
[Franklv, that is invaluable to the Justice Department beeanse of our
limited resonrees and the different nature of onr resourees,

Senator Winnoaas, W hvn it. comes to von, the Commission’s final
detormin; ntmn, I suppaose, is a vote of the Commission as to whether it
should he veferred to the Deparvtment ;s that right £

Mr. Leoxarn, Do you mean if the Commission takes n vote!

Senator Winntans, Yes,

Mr. Leoxann, Senator, T don't think that is necessarily true,

Senator Winniams, Does one commissioner have the authority to
send wease to the Department ?

Mr. Lroxann, 1t is usually sent by the General Counsel, 1 presume,
after some Clommission chqcu&smn They obviously look for the pattern
and practice situations in order to vefer them to Justice. On the other



hand, wo have received some refereals which have not been o lot more
than just statisties, They will find in a particnlar avea that there is a
substantially small number of minority group people employed and
that might be referved to us on the basis of the numbers alone,

Senator Winnias. You referved to the Wareh case whieh is <till in
auit. Is that the moving picture industry ease that you were referring
to!

Mr, Lroxarn, Yes, sir, ‘ ‘
Senator Winnrams, Was that a mumbers and pereentages situation,

or ix it £ You received it in Mareh, Tt stitl has not been filed as a cuse
in court; isthat correet £

Mr Leoxarn, That is correet, but that is not a statisties ease, K1S0OC
held hearings on the industry generally and developed a lot of back-
oround information which has been very helpful to us but neverthe-
loss it takos intensive investigation of the vecords in order to deter-
mine what the fets are and what remedies ave {o be requested. This
i an important decizion that has ro be made, TCis not just the linding
3 disermmination, but you must make the attempt to determine the
facts and the appropriate remedies. Tn that case, there is a great deal
of records investigation,

senator Wirniyus, [donot helieve I have any further questions,

M Kegispiessr, Thank youn, Senator, for your courtesy and for
vour invitation to ns to he here.

Senator Winniays, Our next witness is My, Robert 15, Tlampton,
Chairman of the Civil Service Connnission,

My, Hampton, we appreeiate you being with us this morning,

STATEMENT OF ROBERT E. HAMPTON, CHAIRMAN, CIVIL SERV-
ICT, COMMISSION: ACCOMPANIED BY JAMES FRAZIER. JR., SPE-
CIAL ASSISTANT TO THE CHAIRMAN; AND IRVING KATOR,
ASSISTANT TO THE EXECUTIVE DIRECTOR

My, Haserox, My, Chairman, 1 have with me today, Mr. James
Frazier, who is my specinl assistant for equal opportunity, and Mr.
Iy Kator, who is assistant to the execative divector ol the Civil Sery-
jce Commission, and they will assist me in any way they ean.

I have astatement that T would like to read, Mr. Chairman,

Mr. Chairman and members of the subeommittee: T am pleazed to
have the opportunity to appear before this committee to testify on
S.2003, a0 il »to further promote equai employment opportunities
for Ameriean workers.”

1 want to make elear i the outzet that my testimony relates only
to section T17(n)--(e) of the bill which would tmnsfer responsibility
for equal opportunity in Federal Government employnent {rom the
Civil Nervice Commission (o the Iiqual Ewmployment. Opportunity
Commission.

The Commssion is strongly opposed to these provisions of the hill,
In my judgment, removing leadership responsibility for equal em-
ployment. opportunity from the Civil Service Commission would
cerfously weaken the cqual employment opportunity effort in the
IFederal Government, be a disservice to Federal employees and appli-
ants for employment, and be detvimental at this eritical juncture to
the Government's effort to make equal opportunity a reality in every
aspect of Federal personnel operations.
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Some history of the equal employment opportunity program in the
Federal Government may be useful to members of this subconmiittee
and help make elear why we helieve these partieular provisions of the
bill are vndesirable,

The Civil Serviee Commission hus had responsibility for lendership
of the equal employment opportuntty program in Government since
September 1965, Immediately prior to that time, responsibility was
lodged in the President’s Committee on Equal Opportunity, and he-
fore that with different organizations of Government, none of which
were in the mainstream of Government operations, Under Exeentive
Order 11216, responsibility for assuring equal cmiployment opportu-
nity in the Federal Government. was transterred to the Clivil Service
Commission,

There were compelling reasons for this transfer. Kven prior to the
transfer, we had heen working very closely with the President’s com-
mittee, helping it accomplish its purpose. In the Iatter stages of the
commitfee’s existence, we were, in fact, providing stall’ assistance {o
bandle the diserimination complaints it was receiving and working
with Federal agencies in o nunmiber of different ways on behalf of the
committee,

Without detracting in any way from the work of the committee be-
ause it was operating in a diftienlt and sensitive area, it was clear that
to be effeetive equal opportunity needed to he moved closer to internal
Government operations, It was evident that a program which was op-
erating ontside the normal channel of decisionmaking conld have only
a limited impact in assuring equal employment opportunity. This was
a motivating factor in moving the responsibility lor guidance and
leadership to the Civil Service Commission,

To build on the progress that has been made, responsibility for
equal opportunity must remain, in our judgment, with the Civil Serv-
ice Commission, Ve helieve that true equal opportunity ean result only
from the closest integration of equal employment opportunity with the
personnel management function,

Liqual opportunity must be involved in every aspeet of personnel
management, inending veeraitment, placement, promotion, training
and all other actions taken by agencies which have an effeet on their
employees,

Beeause the Commission as the Government's central personnel
ageney has legal authovity to preseribe employment practices, it is in
the best position to assure that there is in fact equal opportunity in all
employment. processes and that an afirmative action program to assure
equal employment is earvied out at all levels of government,

The authority we exercise over agencies’ personnel practices, the di-
rections we issue to ageneies on personnel operations, and our inspec-
tions of ageney operations are some of the rensons why significant
progress in equal opportunity has been made since the Commission as-
sumed leadership responsibility in 1965,

That progress is demonstrable and is probably greater than in any
previous comparable period. At the end of 1967 (the latest date for
which figures ave available), almost one-fifth of total Federal employ-
ment was minority group. This was one-half million jobs filled by mi-
nority Americans. Also, the nonwhite proportion of the Federal work
force was approximately 16 percent compared with 10.8 percent of
nonwhites in the work foree generally.
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While there ave still heavy concentrations of minority employees
in the lower grade levels, during the period 1965-67 minority gronp
[Federal employees were moving up in grade at a faster rate than the
overall inerease in those levels.

FFor exammple, while total employment in grades GS-9 to 11 in-
ereaswd 11,9 pereent, Negro employment in those grades went up 384
percent. In geades GS 12 (o I8, the overall inerease was 19 pereent; the
merense in Negro emplovment was 65,1 pereent. 1 do not want to mis-
lead you, we are talking small total numbers but the trend is apparent.

We recognize full well that statistics can never tell the whole story
in this sensitive avea but the ones I have cited are a demonstration of
progress. At the same time, we recognize that many challenges exist
whivh we must face in the vears ahead to assure continuing progress,

We have broken the barviers which kept many minovity people ot
of Federal employment : now we need to move forward to new ground.
We need to develop upward mobility for lower grade emplovees, pro-
vide training opportunities so employvees may advance to higher grade
levels, improve our reeruitment effort so men and women of all ethnie
backarounds may serve at professional levels and assume leadership
positions in the future, and assnre n positive commitment to equal em-
Floynwnl opportunity from every Federal manager up and down the
ine.

To attain these ends, the President has issued a new Fxeeutive order
on equal opportunity in Federal emplovment, For the first time in an
order on this subject, the specific responsibilities of ageney heads for
aflirmative aetion to assure equal employment opuortunity are mapped
out, The ovder emphasizes the integral nature of equal employment
apportunity and personmel management in the employment, develop-
ment, advancement, and treatment of civilinn employees of the Federal
Grovernment,

In a letter to ageney heads accompanying this order, the President
emphusizes that equal employment opportimity must. hecome part of
the day-to-day management of Federal agencies, For this reason,
the President continned the assignment. of leadership responsibility
in the Civil Service Commission,

senator BrreyoN, You hinve cited a letter and order,

Do vou have those?

My, Flamperox. T have a copy of them, the letter sent to the agency
and the order,

Senator Bernearox, May we have that in the record, Mr, Chairman,

Senator Wirnneass, Yes,

Mr. Hasrerox. 1 would be delighted to place this material in the
record, I think it is mnst reading for anyone interested in this program.

(The information subsequent Iy supplied follows,)

Execvrivie Orber 11478 —BQUAL FMPLOYMENT OPPORTUNITY IN THE FEDERAL
TOVERN MENT

It has long been the poliey of the United States Government to provide equal
opportunity in Federal employinent on the basis of mertt and fitness and with-
out dizerimination hecanse of race, color, religion, sex, or national origin. Al
recent Presidents have fully supported this polley, and have directed department
and agency heads to adopt mansures to imake it n reality.

A« a result, mmch has been accomplished through positive ageney programs
to assure equality of opportunity, Additional steps, however, are ecalled for in
order to strengthen and assure fully equal employment opportunity in the

Feoderal Government.
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Now, (herefore, under and by virtae of the authority vested in e as Prosjdent
of the T'nited States by the Constitation s statites of the United States, i s
ordered s follows ‘

Sectfon 1, It ix the polley of the Government of the United States to provide
cqiutl opportunity in Federal employment for all persons, to prohibit discrininag-
tion in employment beeause of race, color, religlon, sex, or national odsin, and
to pramote the fall reatizition of cqual employment opportunity through a con-
tinning afrmative progeam in ench executive depariment and ageney. 'Phis
policy of equul opportunity applles o and must be an infegral part of every
aspect of personnel poliey and practice in the employment, development, ad-
vancement, mud treatment of civilinn employeex of the Federal Government,

Nection 2 The head of el oxecutive departient and agencey shall establish
and maintain an ativmative program of cqual employment opportunity for all
civitivg omployees and sppleants for empmoyment within his jurisdiction in ne
cordinee with the poliey set forth in secdon 1, It is the responstibility of each
department and nweney head, to the maxining extomd possible, to provide sufli-
clent resourees to administer xuch a progeam in a positive mud effoetive manner:
assure that reeruitment activities reneh all xonrces of Job eandidates: atilize to
the fulle<t extent the present skills of each employee; provide the muximum
foaxible opportuntty to employees to enhanee their skills <o they may perform
at their highest potential and advanee tn aceordauce with their abilities; pro-
vide training and advice to managers and sapervisors fo assure their understand-
ing and implementation of the policy expressed in this order: assure participa-
tlon at the local level with other employees, schonls, nnd publie or private groups
in cooperative efforts {o Improve commuuity conditions which affeet employ-
ability: awd provide for a system within the department or ageney for periodi-
enllv evaluating the effectiveness with which the policy of thix order is being
earried out,

Recetion 3, The Civil Rervice Commission shadl provide leadership and guldanee
to departments and agencles in the conduet of equal employment opportunity
programs for the civilinn employees of and appleants for employment within the
executive departments amd ageneles in order to assure that personnel opera-
tions In Governmoent departments and ageneles earry out the objective of equal
opportunity for all persons. The Commission shall review and evaluate agoney
program operstions periodicatly, obtain sneh reportx from departients and
deencies e it depms necesry, and repori to the President as appropriate on
overall progress, The Commission will consult from time to time with such
individuals, gronps, or organizatlons as may be of assistanece In fmproving the
IFederal program and realizing the ohjectives of this order.

Section b The Civil Service Comtpission shall provide for the prompi, fair,
and impartinl consideration of a1 complaints of diseritination in Federal em-
ploviment on the bisis of raee, color, veligion, sex, or uational origing Ageney sy~
tems shall provide aceess to eomeeling tor cmployees who foel aegvioved aned
shiall encournee the resolution of employec problems on an informal basis Pro-
coditres for the consideration of comphiints shall inelude at least one fmpaetisel
reviow within the exeentive departiment or ageney and <hall provide for appeal
to the Civit Serviee Comindssion,

Section 5. The Civil Serviee Commi=sion <hall fssue snch regnlations, arders,
and instrinetions st it deems necessary amd appropriate to carry ont this erdes
and asstre that (he exeentive braneh of the Government leads the way as an
equal oppurtyanity employer, and she head of cach executive department ol
seeney <hall comply with the regntations, orders, and instractions issued by the
Commission under this ordev,

Seetien G0 Fhis ocder applics () to military depaviments ax defined in
section 102 of (itle 5, United Rtatex Code, and excettive ageneios cother than the
Genern) Acconnting Oflice) as defined in seetion 105 of (Hile 5, United Statox Cade,
and to the employees thereof (neldine employees paid from nonapproprintoed
fumnd~i, and (b)) to those portions of the legishtive and hudicial branches of the
Foderal Government and of the Government of the Distriet of Columbia having
positions in the competitive service and to the employees in those positions, This
order does not apply to aliens employed ontstde (he limits of the United Statex,

Section 7. Pavt 1 of BExceeufive Oprder No, 11246 of Septomboer 24, 1985, and those
parts of Executive Order No, 11373 of October 13, 1967, which apply to Federal
ciployment, are hereby superserded. -

Rrcitarp  NINON,
Prestdent of the Uniled States,

Avausr 8, 1069,
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Mestogasnpuy ror IHeans oF DEPABTMENTS AND MGENCIES
Subjeet ; Equal Bmployment Opportunity.,

In my memorandum to you of Mareh 28, 10649, | reafiitmed fhe Governmoent's
puliey of providing equality of opportunity for all ¢itizens in Federal employment,
At the same (hne 1 Hreeted the Chairmn of the Civil Sesvlee Commission {o
review preseint efforts in the Government to aeldeve equal employment oppor-
tuhity and give me recommemdations £ doesirable potiey md program chutiges,

The (il Serviee Commission has given me its report, Beeause 1 helfeve the
veport mind His recommendations are of vital importance to the Goverament, 1 i
attnehing o copy for yowr personal review, [ completely ondorse the new program
direetions which it outlines, and 1 look for poxitive results from these new efforts,

Novmore serivus task ehallonges o Nation domestieatly than the achievement
of wyquality of opportunity for all our eltizens noevery dispecr of thehe lives re-
gardless of their race, colow, religion, natiopal ovigin or sex, This ncludes the
opportunity for all persons, with foll recognition of their dignity as individuals,
to <vek wndd to aehieve thelr highest potential and productivity in otaployment
sitnations, Diserimination of any kind based on factors not relevant fo job per-
formanee niast be eradiented campletety from Federat employment, 1o addition,
wo st through positive aetion, make it possible for our citizens to compete on
a rruty equal mud fadr basis for emuployment mud o qualify fer advineement
within the Pederal service, We must sotteh for pew wiys to provide the neees-
Sy ehcourngement, assistanee, il tenining opportanities, where approprinte,
o that all emplovees may wtilize theib@eapabilities to the fullest extent in mecting
the nunpower needs of Federal aeeneies,

There are several poinis In Chadrman Hamptow's report which T owani o
cmpliasize

Assuring vquatl employment opportunity in o Fedoral deparvineat op ngeney
is the responsibility of the oreanization’s hed, T musa have his continuing bigh
pritority attention and that of all peeney execitives,

Fgual employment opportunity must boecorye an integral pare of the diy -to-
iy msigenient of Federal aeenecies and interwoven with every action which
B~ 2t offert an cmplovees, This is the rond 1o trne egunl cieployment opportandny,

While we must continue fo =earch out quatiticd personmel frame all sedments
of our ponulngion, we must now assure the best possible utilization of the <kifls
atl potentinl of the present work foree. Employees shonld have the opportunity
to the fullest extent preiienble to huprove their skitis so they may qualify for
advancement,

The ¢ who bave potential to serve at the supervisory level asd ahove shonld
he jdentitied and given the opporfunity to develop to their fullest capability. Pro-
gratns are underway and now efforts are being developed toachicve this end,

Specin! efforts must he netde to axsare that opportanities g the Federal Gov-
ernmient ot the professional Tevets are made known to men and women of il
races, religioms, and ethnie backgrounds so that positions of leadership in the
future (an be nsstuned by persons from all segments of our popttdation,

Fvery posstble stop must be takon by ageney heiads to make sure thiat ench
metstger ol snpervisor in the Govertiment anderstands and implensents the
ohjective of oqual employment opportunity for all Americans, Our cupervisors’
perfornmnee must in every way support equality of opportunity for ali employees,

In addition to assuring cqual employment opportunity for all personx, the
Governmoent, as o responsible employer, must do its part along with other em-
ployers to provide specinl employment and training programs to vhose who are
cemsnienlly or edueationally disadvantagoed, We mmust hold out a helping hamd
and imaginatively use the facllities of the Government to prepare =uch persons
for useful and productive emplovinent.

[ have asked the Civil Serviee Commission to work clogsely with ngeneies and
other interested organizations in the implementation of these program divections
il to keep me informed of progress, Interagency consulintion and ecoordination
will hasten our progress and assure common understanding of oue goals and
the Commission will have the direet support of my stafl’ in this effort. I request
that you and your staff's cooperate fully in this aurgent underiaking and move
forward enorgetieally in the divection outlined in the Civil Service Commission's
renport.,

At the xame time, T have issued a new Exeentive order on equal employment
opportunity fn the Federal Government. This order clearly states the poliey of
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this Administration in this critienl aven and demonsirates the continning IPed-

eral commitment to equal employment opportunity,
1 look forward to recelving the Contmission’s progress reports on a vegular

haste, "They will have my personal attention.
I snggest that every supervisor have an opportunity to sce this memorandum.
Ricarn NIXON,
President of the United States,

Tre Wirrs Houvse, Wasnyaros, D.C, dwpust 8, 1960,

My, Hanmeros., Seetion 717 () and (b) of S, 2453 raise, in my judg-
ment, serions legal questions which involve the authority of the Civil
Service Commission under the Civil Serviee Aet, The Civil Serviee
C'ommission has statutory responsibility in connection with the em-
ployment process in the Federal Government and {his makes it im-
practical to place oversight responsibility for equal employment in
another ageney.

But, aside from the legal questions, the trangfer of vesponsibility
for equal employnmient to BIEOC is bad in prineiple for the reasons [
have cited.

The EEOC is necessarily complaint oviented. The veceipt and adjudi-
eation of complaints of diserimination is an important aspect ol assur-
ing equal employment opportunity, but it is far from the total pro-
grant. Aflirmative action—the moving ot by agoney heads and their
managers to take the steps necessary to make equal employnient oppor-
tunity a reality in every aspeet of personnel operations—is the road
to meaningful cqual employment opportunity.

The Commission is well placed as the Government’s central personnel
ageney and as the President’s agent for equal opportunity to assure
that aflirmative action is earvied out by Federal agencies,

At the same time, we give full attention to diserimination com-
plaints, As of July 1, we instituted a completely revised system for
handling diserimination complainis from Federal employees. The
new system puts heavy emphasis on informal resolution of complaints.
More than 5000 counselors have heen appointed in Federal agencies
throughont the world to consult with and help employees who believe
that. they have been diseriminated against, 1T in formal vesolution fails,
an investigation is made by personnel independent of the organiza-
tional unit in which the complaint arose and another atfempt is made
at. informal resolution after the investigation,

£ settlement is still not reached, the complainant is informed that
he has a right to a hearing by a third party appeals examiner, one who
is not. an employee of the ageney in which the ense arose. In most
eases, these appeals examiners will be Civil Service Commission em-
ployees who have heen specially trained to handle these duties,

The appeals examiner will make a recommendation to the ageney
head and 1f the ageney head does not elect to follow this recommenda-
tion, he mmst indieate in writing his reasons and provide them to the
complainant along with the recommendations of the appeals examiner,
The complainant may then appeal to the Commission’s Board of Ap-
peals and Review for a final administrative adjudication.

This is a new system. We are hopeful that informal resolution will
be possible in most cases. If it is not, there is the machinery for an
independent, judicious, and expeditious means of arriving at a decision
on individual eases and ordering corrective action.
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I believe that the transfer of the equal employment opportunity
funetion to the Iqual FKmployment Opportunity Commission would
orient the program toward complaints and have the effeet of ele-
vating all complaints to the Conimission level and weaken efforts

informal resolution.

While there is justifieation in provilding for employees in the pri-
vate sector to appeal on diserimination grounds to a separate ageney,
such as KEOC, that same arvangement alveady exists 1 the Federal
Government by the provision for employees to appeal decisions by
ageneies on dizerimination complaints to the Civil Service Conmis-
ston, The Conmission now hears adverse action enses and other cases
where employvee rights are concerned and there is no reason why it
should not hear eases on diserimination complaints. By being the
action ageney for equal employment, as well as the appellate body
to hear discrimination complaint eases, the Cammission is in a posi-
tion to move into problem areas diselosed by complaint cases,

In addition, when a diserimination complaint is lodged, it is in
connection with other aspeet= of the work velationship, such as promo-
tion, work assignments or as o defense in an adverse action taken
by an ageney against an employee,

To separate the handling of appeals on diserimination grounds
from appeals on these other grounds which arve heard by the Civil
Service Commission would ereate diffusion rather than coherence
in the ('mn})lnint process, An ageney other than the Commission to
hear complaints, ns is proposed in S, 2453, would be a hackward
step, This arrangement would be moving hack to the situation which
existed under the President’s Committee on Lqual Opportunity.

My, Chairman, nondigerimination and assurance of equal employ-
ment are integral parts of the Federal persomnel management sy=tem.
T'o give an agency other than the Civil Service Commission respon-
sibility for equal employment opportunity wonld splinter and diffuse
leadership and, in effeet, place (Lml authority over a single subjeet
matter, This is a situation we think we should avoid.

The Commission recently completed a thovough study of the IFed-
eral Government's equal opporfunity program. Based on this study
and the recommendations contained in it, the President issued a new
Fixeentive order to which I referred and a memorandum to ageney
heads direeting action on all axpects of nondiserimination and equal
employment opportunity. We have made progress in the TFederal
Government but this is not to say more must not he done,

The way to attain onr goal, however, is not through the provision
of S. 2453, We need a coherent, single line for equal employment.
opportanity and personnel management. They are sides of the same
coin and must be direeted by the same agency if progress is to he
continued and the rights of all Americans to fair and equal treat-
ment by their Govermnent in all aspeets of the employment relation-
ship are to he assured.

Mr. Chairman, thank you for your courtesy.

That concludes my statement.

We will be glad to answer any questions,

1 would like to add one thing informally. We think we are the
most severe eritics of our own actions, and if we felt that this program
would be improved by being transferved to the Equal Employment
Opportunity Commission, we would be the first ones to recommend it.
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Senator Brrusox, The chairman was ealled to the phone.

Thank you very much,

First. of all, does the Civil Service Commission record employees
according to their reed

My, Haatrron, Noy they are not recorded aceording to race, .

Senator Brruyox. How do vou know you have one-fifth minority
employed? o

M Hoaoarerox, We gel reports based on vizible identifiention, This
i a head count, Bach department reports on that, While up o now
there has heen a restraint on putting sueh information on antomatic
data processing equipment and using it for progeam management
purposes, inder the new order ageneies will be allowed o nmintam
data on minorvity emplovient gathered by the visible identitication
method on ADP equipment. Thi< data will not be w part of any
perzonnel fHe mnd every preenution will be taken to insure that there
are no invasions of privacy, This will give us up-to-date data,

The data we are talking about today was gathered in November of
1967, and i is almost 2 vears old, Tt i very difliealt to get a picture of
the trends, The daa we are using is based upon a 2-yvear operation
tunder the Commissions jurizdiction,

Senator Brriyoxn, You =aid yon made a head count of emiployees,
Do vou count the eniployees in vach arade?

M, Tasieros, The employees ave counted by (he individual super-
visors or whoever is designated to perform this, This iz reported up
throvgh the ageneies all the way up and this data is made availablo
to the Commission,

Nenator Berneavoxs bowant to ask yvon o question, and if yon ean
answer i, vou will be the first person who can answer it,

What s an Indian?

Mr, Haoerox, That 1= a broad, general gquestion,

Senator Beeeyox, When vou ask =omebody 1o go ont and connt the
Indinns iy your ageneies, how ean von tell i he i~ an Indian/

Mre, [Taserox, We tried aself identifieation census= and that did not
wark heeause people who were not Indians identified themselves as
Indian<, There was a resistance to =eli-identifieation,

We vealized that identification by a head-connt method is not infalli-
Ble. It T could not give vou a definition of what = an Indian,

~enator Benpyon, What 1= a Chinanan 2 We talk about these things
as 0 we know exactly what we ave referving to and yet vou tell ine you
do not record by race, that yon ask people to make a head count and
voie saving vou don’t know if they should count one as a hal fhreed,
<o how do yvou know whether one is half Spanish or hall Indian?

Mue Haosterox, am sure this is known by the individual supervisor,
This datais not the most acenrate, T eould not tell what a person is by
looking at him. I ean tell an oviental, but. T do not have the definitions,
and [ am sure the reason you have not gotten an answer is not too
many people know the answer,

Senator Berearox, Tas the Commission a set. of definitions for
defining the different races?

My, Haserox, No.

sSenator Breresox, So, then, we really do not know what we are
talking about, '
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Mr. Faxrerox. T would not go so far as to say we do not know what
we are talking about in terms of statistics on a specifie group.

Senator Beriaox. I you can't tell me what an Indian is, how can
vou tell me how many yvou have working for you?

Mr, Hasrrox. In the obvious eases, they are identified and in some
areas they are not,

Semtor Berearox, Let me get to another gquestion or two.

You have a further elaborate sivuetnre for settling differences that
come up in the Civil Serviee Commission, but 1 want to make a
connnent,

As sonieone on the other =ide of this husiness, you are not settling
all of vour eases heesuse we get =ome of them here at the Senate, We
had 1 veal shocker come up recently, T realize yon are new to your job,
but T think vou vealize s eaveful look has to be taken at how thix whole
Busine:s of employvee complaints funetions, Tam talking not only about
emploviment problems, hut you have a lot of disgruntled people work-
g i the Federal Governinent,

You refer ton study of the Federal Govermnent s equal employinent
program, You did not tell o great deal about the study. Can you
deseribe 1t hrielly /

Me ITarrox., This study wis the study the Civil Serviee Comnis-
sion made at the direction of Pre<ident Nixen who, on Mareh 28
alfiemed the Government's poliex on equal opportunity and at that
time he directed us to review this program, We made a very estensive
review, We studied the ways the program was ovganized i the past,
the way it is organized ai the present. We reviewed the organization
and the resnlts ol other patterns,

We condueted analyses of our efforts and what the results had heen
under one stewardship for three and a hadl veanrs, We consulted with
the neeney heads, We regnested each ageney head and department head
to =end us his recormnendations which we felt wonld improve this
program. We dealt with Fqual Opportunity representatives in the
aueneies, we met with representatives of the Office of Federal Contract
Compliance, and the Department of Justice,and most people who have
an infere:st in the subjeet to get their views,

At the same time, we had our 10 regional divectors in contact with
the varions Federal business associations and Federal excentive hoards
in the fields to give us their input. Then once all of this data was
guthered, we sat down and analvzed it, looked at the problems and
complaivetsand on the basis of this we made one veport to the Pro<ident,
which iz part of the package that we hope to put in the record,

It ix n very comprehensive study, T is one of the heat T have seen
on thix subjeet, Tt has certain amount of self-eriticism and in=ight
and I think it put= in the vight direction,

=enator Beeatos, Could von have o copy of that made a part of
the recovd?

Mr, Haveron, Yessiv,

Senator Wineiaas, There isanother vote,

I did want to give vou an opportunity, Mr. ITampton, in a =ense
to reply to some of the statements that were made here yesterday.
You were not here but I am sure intelligence was furnished you
on observations that were made concerning the Civil Serviee Com-
mission and statements that the Commission, itself, has been remiss
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in bringing minority groups into its upper echelons and this was in-
dieating it was not the proper ageney to he supervising an equal op-
portunity program for the entire GGovernment,

Do you know this was discussed ?

My, Hasirrox. No: I did not hear about that, sir, but T would like
‘o respond. o o ‘

In the first place, we have a minority commissioner for the first
time in the 86-year history of this ageaey.,

Secondly, 1 have an assistant for Iiqual Opportunity. He is sitting
here on my right. . ‘

We can provide you with the exaet statistieal breakdown in the
Commission for the record and T would like that opportunity.

But I think the charge is too general to warrant, the type of specifie
answer that should be given. In other words, if it was more specifie,
I conld answer it more specilienlly, but I ean say that we make every
effort. to fill our jobs with the hest professionals that we can find and
we lve many, many minority group employees and many at the higher
lovels and we can show you the progress and the trends.

[ have a statistical breakdown on all of this and T wonld like to
subinit it for the record,

senator Winrians, Do vou propose vou will do this?

Mre ITaveron, Yes: I would Hike to submit thisdata,

Senator Winrnaams, T have other questions and I believe for onre pur-
poses they ean he answered o< well in writing as coming hack here
after this vote,

Would you give us the answers to some procedural questions whieh
[ would lke to submiit to you and your veply will e for onr record.

Meo ILasrerox, Yes: T will be happy to do that.

Senator Winetams, T understand the Conmission recently completed
a thorough study of the Federal Government's equal opportunity pro-
agram and questions weve asked arising out of that,

Were yvou requested to supply that for the record

Mr. Hasreron, Yes, sir.

Senator Winrtas, We will inchide that in the reeopd.

{'The information subsequently Turnished follows:)

A Ruponrr o e Presmext Froos o orne UNrEp States O SeRviers
CoMMINSION

Subiject : Fgual Fmployment Opportanity in the Federal Sevviee

You asked that 1 review the Government's equal employment apportanity pro-
gram and repset to yon reconendittions for poliey and program changes, Thix
i my rveport,

There i< no prograne in the Civil Service Commission of groater hnportatiee
than the effort to achieve fall equality of employment opportanity in the Federal
sepvice, Assuring cqual opportunity and eliminnting any vestige of diserbnina-
tion in employment practives i essentinl to the woll-being of the Goverament and
crucial to the Nuation, Ruee, color, religion, mational oricin, or sex mnst nevor
affect the opportunity of an American to work for and adviance within the Fed-
eral service,

REVIEW

In making the review, we fnok the following netions:

Studied the ways in which the Fedoral Government had organized in the past
for cqual employmoent opportunity and program ceffectiveness under each of these
organizational apjronches.

Reviewed particularly the organization and results under the President’s Com-
mittee on Faual Employment Opportunity, which exercized program leadership
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hnmediniely prior to the Civll Service Commisston’s asswption of responsibility
in 1965,

Conducted n thorongh analysis of efforts and results under Comntigsion stew-
ardship during the past three und one-half years,

In reviewing program netivities and progress sinee the Commisslon was ns-
sigmod responsibility by Exeentive Orvdor 11246, we did the following

Reguested and recelved recommiendntions from depurtinent and ageney heads
on future progran direction,

Met with ageney equal employment opportunity officers and divectors of per-
sonmel o digeuss progress and problen and to veceive progrom snggestions,

Met with representutives of the Oflice of Federnl Conteet Complintee, the
Department of Justiee, the BEqual Fmployment Oppoartanity Commission, and the
.=, Comtiitssfon on Civil Rights, to obtain input from these Federsl agencles
having eivit rights responsibilities.

Met with the Commdssion’s ten reglonal divectors to gain their Insights nnd
progran recomniendations,

Coustled, through our rezlonal directors, with Federal Fsceative Bopds
ad Associations to get progeinn ideas from managers of Federal instilliations
actoss the Nation,

Consnited ot the sty level with minority group orsinizations to assure eon-
~tderation of their points of view and suggestions,

Mot with representatives of women's organizntions ol Federal agencies (o
vhitain recommendations relating to equal Guployviment of women in the Pederal
Governtont.

We thus compiled a comprehonsive bave for overall assesstnent of the Federal
cqust] etnployment opportanity proceam. We looked ot its hesinnings: we evala-
wtesd what hws been done and swhat s anderwny ;o we attempted (o esess ony
overnll progress, Finally, we defined the ehallenves which stil] mast heomet and
s cd ol o proposed eonese of getion,

PROGITESS

We can roport that the Government has nugde stenificant progross in eqnal
ciiptoyment opportunity, Much has been done to open the doors of gpportinity to
nsny for whony they had heen cloxed,

Sinee 1965, when the Civil Service Compission wa< given leadership responsi-
bility for the Governments aiual opportanity progeam, signitiennt gains have
been miade In overall minority employment in the Federal serviee,

Omne-half million jobs, almost 200, of the Federnl work roree in the exeentive
braneh, nre held by minority gronp Americans,

The propoartion of nen-white persons employed in the Federal Government is
ahmest B hisher than the percentase of non-whites in the overall work foree
in the United States GO as contrastod with 1050, based on most rocent data
vaitable, In wddition, the Government employs over 70,000 Speinish surnamed
Americans,

Tatal employment figures, himpressive ax they are, cannot tell the whole story,
cither of progress or of failures,

FFederal departments mul gagencies have engaged in action programes in their
arginizations and in fheir connnunities deslgned to improve eqgual employment
apportunity,

The ctimate tn the Federal <ervice for equal employment opparinnity has im-
proved greatly over the past few yeurs,

Equal opportunity is becoming recognized as an integel part of the responsi-
bilities of ench manager and «npervisor in the Federal serviee,

The employment system is eontinunlly being reviewed and modified by the Civil
Serviep Commission to assuree that it is In fael apen on an equal hasis to all our
gitizons and gt the swme time meots the needs of Federa] ngencies for qualified
manpower, The ultimate strength of the equal opportutity effort depends not so
muech on systems, however, as it does on the extent fo whicl it heeomes an insep-
arnble part of wmanagement <o that the eommitment to equal opportunity is fully
rettected in the day-to-day operations of the Govermment.

CHALLENGES

The road to equal opportunity is neither an easy one nor o short one. While
ony destination is coming into <ight, we have a great distanee to go. For example
Despite significant gains in overnll employmoent of miuority group persons
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in the Federal service, too many of our minority employees are concentrated
at the lower grade levels, vietims of Inadequate education and past dis-
erfminntion, Our women employees are also largely concentrated in the lower
grade levels,

Desplte recruiting efforts, comparatively few minority persons are enter-
ing the Government at the middle level and In the professionul oveupntions,

There are still many areas of the Nation where Federal employment of
minority persons does not adequately measure up to the potential represented
in the populiation generally,

Our system for gathering information on minority employment is not suili-
ciently refined to pinpoint problem aveas oF to serve as i meuns for effective
progriam manapemoent.

There is still need for botter understanding hy employees and supervisors alike
of the objectives of {he eynal employment opportunity program. ‘Chere nre ~til
Federnl ageneles which have not moved ahead as nggressively as the thmes de-
mand in alirmatively secking equal employment opportunity relating to both

minority employees and women,
These are the ehallenges and they dictate some forthvight program chnnges,

UPWARD  MOBILITY

Fhrst, we must exert every eoffort possible fo encourage upward mobility of
Federal employees now at the lower grade levels so that they may work at their
fullest potential, 'Phis can be done by tratning offered by the Government to em-
ployves who want the opportunity to improve their skills and qualify themselves
for mivaneement. Therefore, we must:

huprove oh-the-job teadning programs for employees;

Make wreater and more imaginative use of the Governmoent Employeos
Training Act for lower grade employees, including enrollment in non-Gov-
crnment tealning facititios;

Extablish tuition-subsidy programs to enconrage employees to quality them-
selves for greater respousibilitios;

P'rovide additional conperative work-study programs to bring persons pre-
viously deniod the advantages of speelalized training info occeuputions in
whieh skifled nzmnpower is needed

Bring training opportunities within ensy reach of Federal employees hy
working with high schools and colleges to extablish coft compux™ faeilitiex in
IFederal baildings;

Work with schools and colleges to assure that eourses of study adequately
prepire minority gronp Americanx for ovenpations In the Federnl Govern-
ment, particularly those in which there are nmanpower shortages: and

Tdentify under-utilized employvees, cxpeeiatly those at the lower levels, and
provide them with work opportunities commensarate with thelr abitities,
teaining, and edueation,

RECRUTTING

Under the merit system of employment, we have made progress in reeruiting
minority group Americins to the Federal work foree. One-titth of our employoes
are minority,

Now we need to raise our sights, We eannot afford to Iet up in the effort to
open doors at all levels in the Federal service. We must be particularty concerned
with college reernitmient to assure a fatr opportunity to all persons fopr profos.
stonal careers In the Government, In this way we will bring into Governmoent
quartitied voung wmen and women of all races sonl ethnie ekgroands whe can as-
stime positions of leadership and trust in the fature, There are oceupations and
levels of responsibility In the Governmoent service in which minority Americins
and wornen are minfmally vepresented, We must make these oceupations and levels
known and assurve that our reerniting is atmed at all sources to attraet persons
into these fields. Also, we must continue our paretieipation at the loeal lovel with
other employers, with schools, and with public and private groups on matters
affecting the employability of persens for the Federal service, fneluding efforts
to nsxure adequate open housing near places of Government emplovment,

SUPERVISORY SUPPort

The key to effeetive erpul employment opporiouity and to aflivmative aetion to
achileve this gonl is the individual saupervisor, e must have understanding of
and sensitivity to the ohjective of the program and the needs and aspirations of
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individual employees, Training ean be an effeetive tool In bringing this kind of
uttderstanding to him.

To nehieve thix end, we plan to tike the following steps:

Require each employee who becomes a supervisor in the Federal Gove
crnment to partleipie in appropeiate training conrses to bring hin under-
standing of and sensitivity to the goals of equal employment opportunity

Call for performanee evaluations of supervisors which retleet, where
appropriate, the effectiveness of thelr efforts to carey out their equal op-
portuntty responsibitity ; and

Fneourage recognition of cmployees, supervisors, or units demonstrating
superlor accomplistinent fn equal opporvtusity under the [neentive Awards
x\(‘l.

As a eoreelntlve, the supervisor nust recognize that corrective anefiom will
follow quickty awd surely when diseriminatory practices are diselosed, The new
dizerhnination coniplanint procedure which the Commission has ordoered effective
July 1, 1969, will help assore that instinces of diserimipntion are diselosed so
tiutt corrective action can be thken fnmedintely.

PROGRAM MANAGENMENT

While the Comnission las loadership responsibility for the Govermment-wide
oqual employment opportunity prograti, each department and ageney hewd s
tndividually responsible for the progeam in hisx ovganization, It i< ap to him to
do the job, He must assure that the wHb for equal employient opportunity
exists ju his organization and must also see to i that adegquate manpower ad
suflicient fuuds arve provided to carey ot an effective and aflivmntive program,
Commission regntations regquive that by July 1 1968, the ageney head appoint
i Dhrector of Fqual Empltovment Opportunity, He should be a bigh level oftieial
having the full confidence of the ngeney hewd and with sufliclent aathority (o
assure netion.

Fach agency has been requived to preparve s pdan of aetion to gaide fts eqnal
opportunity aetivities. We will a=k eneh department aond ageney head (o revise
his plan of action {o accord with the emphaxis reflected in this report, He will
be requested to evaluate hix progress in aeeordance with the revised plan of ae-
tion and based on gaides supplied to bim by the Commisston, This witl be part
of a Government-wide ageney seif-evaluation progernm which we will instifnde
amd which will place vexpousibility Yor progress cleariy on the agency head with
review in the Civil Service Commizsion. We will ask for periodle progress re-
ports from ageney heads and 1 propose to report to you perfadienlly on Govern-
ment-wide progress on equal opportnuity,

At the same time, we will intensity our evaluations of ageney egnil euahloy-
ment opportanity efforts to provide meaningtul assistanee to agencies in meeting
program goils, We will point out deficienvies, where they exist, show the need
for action, and help assure progress in this eritical area,

To provide a data base for evaluation purposes by agencies as well as by the
Civil Service Connnission, we are authoerizing the departments amd agencies to
nedintain certain minority employment datan on indomatic dida processing equip-
ment, which iunder present. restrietions they nre unabie to do, ‘Fhis approgel will
contribute enrrent and comprehensive statistieal information to assist in pro-
gram managzement and will operate with proper =afegnards to assure individoal
privicy and the separation of minority cmployment data from all other person-
niel reeords,

Equal employment opportanity is and must remain g major responsibility of
cach Civil Service Commission bavean and oflice. T am taking steps, however, to
strengthen the foeus and coordination within the Commtission of our leadership
responsibility for the Government-wide equal employment opportunity program.
We will thus be able fo intensify our efforts to fmprove the program within eneh
ageney of Government, M the same time we will step up consnltation with ninor-
ity orgmiizations and Federal employee utions to assure (heir tull participation
in the Governtment's efforts,

To nssure common understanding of the ahjectives and divections of the eqil
cutplogment opportunity effort, 1 will convene as soon as practieable after July 1
i meeting of the Divectars of Egqual Employment Opportunity of all Federnl
agencies, This will give us the apportunity to strengthen the detevminafion of
those persons directly responsible for providing leadership to equal opportunity in
the Federal Government.,

24 80770 10
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THE DISADVANTAGED AND ITARD-CORE UNEMPLOYED

The new thrust for equal opportunity that 1 have onutlined in this memorandum
will apply to all Federal employees nnd applicants regardless of race, color, reli-
gion, national orlgin, or sex, At the snme time, we must not forget our obligntion
as the Nation's lurgest employer to do onr share in meeting the problems of the
disadvantaged and the hard-core ppemployed, Governtent agencles can hive and
train disadvantaged persons, A namber of spechil programs in different ageneies
are now miderway to provide teaining nond employment to youth and to the hard-
vore unewployed,

This offort wust be strengthened, We will coelk to work cooperatively with
other depetrtments of Government so that Pederal agencies may partleipate with
other cmployers in the apptication of programs funded for the employment and
development of disadvamtaged Amerieans, We mu=t fipd ways to give Incentive
to Federal agencles fo develop fmaginative programs <o that the faellitles of the
Govermment éan be used even more extensively for training disadvantaged por-
o= for possible FPederal employment, In addition, exempting from manpower
coittuy controls positions held by disadvantaged persons, ot least daring the
initial cmployment perfod when produactivity is neecessarily low, and offering
classtoom teaining daring work hours for up to 250 of 1 new employee’s thne,
are examples of possible approaches,

CONCLUSION

In summnary, we have tside progre<s in moving toward troe eqgual employmeoent
apportanily in the Federal Government. We have now reachicd o stage which
reguires rededication and new directions fo assare further achiovemont.

The proeeam divections T have outlined in this memernndum point the wayv in
the vital areas of apwird mobility of cimployees, recruiting, supervisory support.
e program managzement ax well as new opportunitios for the disadvantaced and
hard-core unemployed, We will move forward and work elosely with acenvies to
develop the needed programs,

To demonsteate the commitment of yvour Administration to the ohlectives of
this important eftort, 1 recommend o new Exeentive order be issued rebating
salely to equal opportunity in Foederal emplovment and ineorporating the new
directioms we belleve are necessary to nehieve this important nitional goal.

Rotene F Haseroy,
Chairman, United Stiftes C7vil Sevvice Commission

(V110N S SURBMEETED BY CFHE SUBCOM NPT AYD ANSWERS SUPPLIvD By i
COviL SERVICE oy isseioN

Cinestion - -What las Hie Cieil Scervice Commission boew dojng ta identifn
speeitie arcas or specific ageneios whick do wot appear to have been adequately
providing cquat upportunity, apd achat hog been done abont siuel silnations? Do
yo platw it changes in these provedures?

Answer 1 The Commission reviews ageney effectiveness in provishing equality
of employment opportitdty = o normal part of s onsite inspeetions of ageney
persounel management operations, In addition, the Commisston carrios ont 2
progran of special inguiries which inelude onsite roview of ageney cqual emloy-
ment opportunity effectivenes< In the past 3 yesrs these ongite roviews have pim-
bered over 500 per vear af Federal ageney installations (FY 1967 500 'Y 104
S0 1Y 10969 503, Through these inspections, the Conmmission reviews mongee-
wment results inanalyzing the factors and problous thnt obstenet cquetity of onpor-
tunity and the extent to which action programs (o achieve full employment op-
portanity have been planned and are heing implemented,

When onr roviews identify deficiencies whieh are in vielation of the require-
ments of MEO statates, Execntive Orders, or regnlintions, we report {o sgeney
mianngement what fs wrong, indicate the corrective action fo he taken, and
follow up {o insture that correction ic made, In addition, even where we do not
find statntory, or regulatory deficelencies, owr reports contain recommendations
toonssist managers in improving the positive efforts that may already have heen
token to achiove equiality of apportunity.

The Commission has used other meaus of measuring and motivating KRO
progress. Por example, n program of Commiunity BEO reviews was begun in
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1063 to look at the KIO pletare on a Federal-communiiywide basis at centers
of IFFederal employment. Under this program, a total of 87 communiiies were
surveyed, some for a number of times, The objective of these surveys was to
identify problems that extended throughout the Federal commuanity and to
initiate remedial stetion by the CSC and the agencles involved,

sSince the objective of our reviews is to direet aftention fo the most significant
and serious obstacles to full equatity of opportunity, onr review approach must
change as chunges oceur in progress and needs for equal opportanity. Conse-
quently, we plan a comprelionsive study of our Inspection methods in the lighy
of the ereaxed rmphitsis o upward robility called for in Executive Order
11478 and the President’s memoranduny of August 8, 1964,

Question 2. Do pou plan to reorganize the EEO slruetire in the Commission
Po repnet directiy to the Commissioners? Howe weill pov organice the program
internallit for maeinin cffectivencss?

Answer 2—We have consolidated our staff resources within the Connnisston
for administration of the strongthened Governmmentwide equal enmployment op-
portunity progeam under the new directions of Fxeentive Order 1THTS, The Com-
mis~ion’s Excentive Director has been named s Cooprdinator of Federal Fagual
Fmployment Opportanity, He reports directly to the Commissioners, and is also
the top cnroer offcial in chiarge of all Commission personnel manngenieni pro-
vpeams, Phis melding of manngenwent responsibilities reflects the letter and the
spirit of Execntive Opdor 11175, which directs that the policy of equal opportanity
» L comust be an integral part of every axpeet of personnel poliey and practice
in the employment. development, asdvineoment and trentent of civilian em-
ployees of the Federal Gavernment,” Fogual employment eneampasses all aspeets
of the receruitiment, hiring, teaining and promotion of women,

The Office of Coordinator of Federst Fgual Employment Opportanity inchutes
fwo new hizh fovel stalt positions, Director of Federal Fgual Employment Ope-
poriunity (Communications) amd Divector of Federal Fgual Employment Op-
portonity cOperations), Thio neve offiee iy heine fally <statfed to assure effoetive
festdership for the Govermuent's cqual cmploymont opportunity pregreane.

The new ofliee coordinates o wide voariety of cqual opporiunity activities wiich
dare inherent vesponsihilitio« of G varions Commin<ion bureaus and oftices, 1t
is also the Tocal poing for leader-hip, suidopee, snd assistanee 1o gzeney Directors
of Faqual Bmployment Opportanity, Direetoes of Perzsonnel, amd stall personnot
and is the elearing house for two way conemunication of program policy atul
woils between the Consmissten and all infercised parviies nd organizations in
mud ont of Government ~o that the Government's equal opportanity proseam wilt
rellech considerntion of all viewpoints,

Croxtliog 3, M ds cur wpderstandinu Shad Ve Cvapigpicsiog s ohicd PIEG) oii-
cid dw e o G G0 Yee hore aant plasis oogure Ehis offiviad Tivhe e €GN stalus ail
grond o] salbes)?

Answor 30 The Commission™ Exccutive Direetor. wha hiax heen designafod as
Coordiitor of Federal Eqgual Employmoent Oppertanity, is in Level v oof the
Fxeewtive Bchedule, and reports directly to the Commissioners, The Direcior of
Federal Fagual Employment Opportunity (Opeentions) and the Director of
Foderst Egnal Emmployent Opportanity cConunundeations) are ot levels GS 16
and GN 15, respeetively, Inoaddition, most of the Commissison's fop level <faff
in hendguariers and reciomt! otlices are heavily involved in, and devote o con-
siderable portion of their time o equal employment epportunity progean aetivi-
ties, Fqual employtent opportuniiy, moreover, is a progeam of the hivhes
priority and interest fisofar ux fhe three Civil Serviee Commissioners are con-
cerned, and roceives considerable personal attention trom them,

Question §.o -The wew Ervcealive Order provides for the “proppt, fair and
fneportiod considerition of all complaints We understanid there is nnie ahnos?
a two peur Ing b tiweeen the finee The fdividdial fites o coapaldint sud the final
decision b qpede al Ahe Commission’s Bosrd of Appesls and Beeieas Jerel, Ho
do yon copeet faspeed ap e process!

Answer L Sueeding up eomulaint proces<ing ix one of the objectives of the
new diserimination complaint procedores which went into effeet on JJuly 1, 19689,
nider the olid procedures, <ixty-four percent of all eases had been closed within
one yenr. Pracessipe thue within agencios had averaged six aml one-balf months
and, within the Commgission’s Bonvd of Appeals and Review, two months,

The new procethres emphasize informal resolution of employee grievanees
and this shonbd elimimtte mueh of the time consiimed in formal complaint
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processing, Also. fn the past, the unavailability of hnvestigators and appeals ex-
widners within agencies had delayed many cases,

Under the new procedures, trained investigators, and fndependent third-party
appenls exnminers in no way associnted with the ageney In which the com-
plaint arose) will be muade immediately avadlable (o investigate and hear con-
plaints, Thix should reduce the time Ing conshderably and provide reports of
fnvestigations and hearings which will expedite processing of those cises ap-
peiled to the Botrd of Appealsand Reviow.,

Ouestion Go--When individunl cases of diceriminalion are found by ponr
Doard of Appeals and Revicw, are anp finkncinl remcdics granted o the in-
dividual? (e bucle pap for lost pramotiony D et waps are He supervisors
involred in caxes of diseriminalion disciplinedy

Answer O -Sueh tinanclal remedies os retroaetive promotions or awarding
of buck pay to complainants who nre found to have been diserbatunted agaima
in promotion actions gare prohibited by numerous decisions of the Comptrofler
General 'T'he most recent of these decisions < BOHGSAT1 of July 1, 1069, We e
considering the desieabiity of proposing tegislation to provide such relief nnder
appropriafe cireumstianees,

Supervisors who are found enlpable in diseriminntory netions ean be and are
appropriately diviplined ax part of the corrective aetion tnken by asencies, Our
regulittions emphasize that an ageney’s cmpaign to eradicate preojudice and
diserimination ineludex taking diseiplinary action against eniptoyees who en-
gage in diserbminary practices, and regquive tuet the funcetions aasigned to the
Dirvector of Fgual Employuent Opportuniity inelnde recommoending diseiptnney
action when warranted, We have also insteuctoed appeals examiners conducting
hearings in discerimination complaints (o propose diseiptinary action, to the
ageticy Divector of Lgual Employment Opportuanity in approprinte coases,

Disciplimory getion against saporvisors ias boen recomnended oo numbep of
complaine decigiotus made by agencies awd by the Commission™s Bourd of Appeals
mul Review, These recommemdations were carrvied oul by the agebeies con-
cerned, Actions taken have ineladed demotion or reassignmoent, reprimand op
watrndng, removal from conxideration for promotion, and withdrawal of super-
visory tsuwthovity to make appointment or promotion selections, Rome decisions
have required the supervisor (o undergo specinl training in the equal opportunity
itspeets of his responsibilitios,

Question Ge—What kind of sanctions Tas e Commission used when ageneies
are fownd to diseriminate in cuployment practices? What arve the sapetions Hat
can be used qnder e wew Beccative Opder? Can pon willidrarw appndint i
aithority? Under what eritevia do you caorpeel do employ such sanetions!

Answer G-—Only the Congress may withdraw the appointing authority of the
head of an executive department or agencey,

The Commisston, however, is not without suthority to resteain i appointing
authaority which has been found 1o have encaged in diserimingiory cmployment
practices with resepict fo eniplovment in the competitive service,

Parsuant fo power granted to it by the President under section 01.246¢) of
Sxocntive Order 9530, the Conmission has delesated to departments and agencies
its nuthority to aet in a variety of personnel suatters, These delegations relate
to such matters as passing on the qualifientions of applicants amd emplovees, and
promoting and demoting employees, ‘The Commission’s powers in these areas
are derived from delesations by the President pursuant to the Civil Sorviee At
and other statutes, Whatever restrictions of the appointing power inhere in the
exercise of the Commission powers are the result of deliberate Congressional
aetion, henee consistent with Article 11, Section 2, of the Constifntion, The
Commission muy suspend or revoke any delegation of these powers  (seelion
L2401 of Exceutive Orvder 9330 and 5 CIFR 250 202), Thus we conld require
an ageney to secure the Commission’s prior approval of cach appoinfiment and
promotion it wanted to make. This action would serve as an effective restraint
against any ageney that might persist in diseriminatory practices,

Our reviews of equal cmployment opportunity  indicate, however, thai the
obstacles to equality of opportunity are not <o wmeh overt aefs of diserimination
which can he proved and thus which coultd he overcowe by {ho impo<ition af
sunctions, but rather lack of afirmative action to achieve equality of opportun-
ity, The thrust of our regulations and guidelines is therefore premised on the
conviction that equality of opportunity must be achieved through positive action,
and that it does not ocenr <imply with the removal of diserimination. Much more
ix needed, The new Executive Order therefore oes not take the form of a list
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of prohibited netlons with preseribed sanctions: rather, it detalls the type of
positive action that managers pud supervisors are expected to take in nehieving
vyuality of opportunity,

To nsnre that supervisors do plan and carry out the (ype of aetivity described
In the Kxeentive Order, the Commission i requiring that effectiveness in pro-
toting equal employment opportunity be constdered as an element in the evalin-
tion of supervisory performanee, mnd that all employees who hecotie supervisors
receive training in their equal employm.oat opportunity responsihitities,

Question T—What pereentage of complaints of discriminalion in gorernment
eoployment are upheld at the agenen tevel s on appeal to (e Comnntission?

Answer 7. -We believe that the complaind system should be supportive of posi-
tive olforts to assure equality of opportunity and reguvd It in this Hghto Dis-
crimination complaints are not adversary procedures in which a complainant's
charges must he “upheld” in order to secure appropriafe corveetive action, Ree
cardless of whether or pot diserimimition is determined to have taken place,
corrective aetion will be ardered where the facts after investization indicate the
need, Under this approach, investigation of formal complaints of diserhmination
rosulfedd in corrective action—ordered and taken by uazency manncetpent o in
42, pereent of the complaints processed in agenclies and reviowed by the Come-
mission between April 6S aand March 1969, our most recent survey year, Find-
inus of diserimination, which sre very difHealt to prove, and sabstantinte, were
nurde oL pereent of (hese cises,

During the spme period, the Conmpission’s Board of Appeals and Review elosed
267 appeals of ageney devisions in disevimination complaimt enses, The Heard
tound diserimination in one of these cases, sl veconnmended corrective action
in ~ine Agzenciex bl atready taken eorrective action in o nnber of the con-
phiints <ubmitted to the Board, <o that the overall corrvective action ritte on ap-
peals vlused by the Board of Appeals and Review between April 1968 and Mareh
1969 was 27 percent,

Question 8. - What is powr comment on the charge Hhat pe ritibting wn ageien fo
conduct Ho fnvestionlion of disevimination within that ogeoney is jnst as unsougd
as perptitting o private cmployer to coodnetl Hhe inrestigation of siel chariaes
aiainst it?

Auswer K -BPermitting a Federal ngeney to conduet its own investization of al-
Jovod diseriminntion s not, In owe jndgment, analogons tnoany way to a private
vinploy er investizoting charges agalnst itself. For one thing, Governiment nin-
agers dre conuntited umder Presidential mandate and Executive Order to am il
ont offort to assure equality of opportnnity, ‘I'his i< the elimate in whieh they
aperite. Therefore, when investigations are condneted, they vetlect the Presiden-
tind poliey of assuring equal employment opportunity, In some larger auencies
spocially trained and independent investicntive stafls, responsible only (o top
manazement, handle dizeriminntion eaxex fo assure complete independenee in the
Investigative process. In all agencies, persons speeially frained in erjual appor-
tunity nre nsed to investigate diserimination complaints,

I addition, when an investigitfon is completed by an ageney cand the investi-
gntion must be conducted by <tafy of an organizational unit of the aceney other
i the one in whieh the complaint avoese), the complainant is provided a copy
of the entire investigative file, If he is not satisfied with the corrective Hetion
affered by the ageney, he has the right to a hearlnz by an independent and
trained third-party appeals examiner in no way conncelod with the aucney in
whivh the case arose, For example, for i case arisking in the Department of De-
fonse, the hearing wust be held by an appeals exaniner from the Civil Rorvice
Comnti<sjon or from another ageney., Again, the complainant is given a copy of
the hearing teanseript and the appeals examiner's recommendations, The emn
ployee tlso hax the right (o appeal to the Conmission’s Bearid of Appeals and
PReview if he s not satistied with (he deciston in his cise,

The total strueture for handling diserimination complaints, thervetore, hears
no resemblimee to oa private employer investigating itself. On the contrary, it
provides (he basts for independent, expeditions, and fair handling of diserimina-
tion complaints and achieving correetive action where warrminted,

Question 9. -0 nder the ner complaint spstenr, will the uployres cloose the
onunsctor, or is e cainsclor also appointed by managemenl)

Answer 9--The natare of the Fgual Employment Opportunity Connselors
funedion wakes it essentind that he be appointed by managzement, T'he joh of the
Coungelor i< 1o make inguiry when an eniployee helieves thore has heen diserimi-
nation, establish the facts, and seek fnformal resolution hy dealings with various
lovels of manugers in the organization,
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We have set standards for Connselors {o assure that they have the ability to
relute to and empathize with the needs and feelings of the employee and have
understanding in the area of civil vights, They are expertly trained to perform
their duties withlu a work environtient with which they are familinr as ageney
employees, However, If they are to be successtul in thelr Job and obtain resolu-
tions of employee grievances, they must have the strong support and backing of
management, For this veason, while the Covimission determines the qualfica-
tions for the positions, the selections are made by ngencles. We have encouraged
employee consultation in the selection process but nltimnte responsibility should
be with management.

‘The Connselor's role should not be confused with that of an employoee ropre-
sentative, While it is the Counselor's responsibility to advise sl assist om-
ployees who seck his services, and try to resolve the problem informally, he daps
not reprexent the employee in any action which the emplovee wishes to file. ‘e
Counselor's job Is to get resolution of the mutter informally by working with
mitnagement oflicinls and the employee so as to avold the need fur a formal pro-
ceeding. An employee has the right to be represented by an attorney or other
person of his own chooxing In any stage of the complning processing, nehuding
the Interviews and discusslons with the Counselor.

Question 10~~What is being done to insure thet qualification tests given by
the Civil Serviee Commission do not necdlessiy oporate o the disad vantage of
minarity group applicants?

Answer 10.—Wor some Federal jobs, written tests are the most aceurate and
appropriate predletors of job success, Therefore, for these jobs they should be
used, and we do not consider that they diseriminate against minority groups. For
example, for jobs in post offfces, written tests are uxed and minority group persons
represent a high proportion of employees in many post offices, particularty those in
Inrge major mefropolitan areas,

Nevertheless, we review our written tests on a continning basis to deteet and
remove any Jtems which might in any way be considered to be culturally hinsed
against minority groups. Moreover, in cooperation with the Fducational Testing
Service, we nre conducting In-depth studies into the entire nuttier of culinreal
bias in employment testing. This research is now nnderway and we expeet in this
way to develop a body of facts in an area where controversy has heen based
more on emotional assertion than on substantive evidence,

At the snme thme, we are looking clogely at our total examining program to
fdentify oceupationnl areas for which examining tools other than weitten tests
can gecnrately and practieably measure a enndidate’™s ability (o do the job.
For large numbers of Federal jobs, there is no written test requirement,
Applicants thus euter the Federal service al many gricde and pay levels through
examinations which do not fnvolve thetr passing o writien test. In faet, during
'Y 1969 approximately 309 of all appoliitments to Federal positions made
were without a written test, In addition, where writton tests were reguired,
close to H04; of the total appointments from sueh tests were for jobs in the
Post Oftice and. ns indicated above, minority group candidates are suceessful in
these examinations. Another 35¢. of the appointments from written tests were
for typing and clerieal jobs and minority group persons qualify for appointment
through these examinations, Following are the examinations in which passing

a wrliten test is not required:
There is no written test in the worker-trainee examination for entry-level

positions.

Our Job element method of examining for blue collur trades mensnres
an applicant’s knowledge of job fechnigques and tools rather than his
academic background,

We are condueting promising experiments with a “‘programmed learning”
appronch—mensuring potential rather than experience or edueation—for
jobs in the apprenticenble trades,

We neeept evidence of superior scholastic achievement in any college or
university in Heu of the written test requirement of onr IFederal Service
Entrance Examination for trainee positions at the college graduate ontry
level,

The written test portion of onr Mid-Level Examination, for i8-9 through
GS-~12 positions, is used only for identification of a eandidate’s particular
ckills: not as a “pasxs or fail” sercening device. The written test is not a
faetor In determining eligibility in the examination.
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The Senfor Level Examination, for positions at GS-13 through GS-15,
does not Inelude w written test, Nor Is any wrltten test required for entry
into mauny professionnl jobs ni any grade level; og., engineer, physienl
seientist, accountant,

There are no writfen tests for positions in GS<16 through GS-1x

We make every effort to assure that our exsminations treat all segments of
the populttion fatrly while they Wemtify the best job eandlditex, Where evalua-
tion ix based parily on work experience, «ur exmniners look closely at the
duties and rvesponsibilittes of past employment to give full eredit for un-
compens=ated work in the commmunity or o voluntnry group, work in which
minority group persons miy have engaged, or work for which veluatively low
salavies refleet depressed economic conditfons existing in minority communities,

We think that our large minority groap work force---abmpt one-fifth of the
tofal Federal work foree—is evidence tht our examining program does not
operiate to the disadvaptage of minority groups, These half-million minority
cmployees entered Government under civil serviee examining procedures, in fair
competition with their fellow eitlzons,

Question He— - What ix the cmploynient pieture of Wlacks at the Commission
itsclf interms of GS grade?

Answer 11--The attached chart contains information on the employment
of minorifies « Negro, Spanish Aneriean, Oviental, amd Ameriean Indiang by the
Civil Service Commission {n the G8 grades, Our most current fighnres, taken as of
June 30, 1960, are compared on {he chart to those of December 31, 1965, On an
overall baxls, these figures show that, at the most responsible levels, the rate
of Inerease in minority employment is greater than the rate of inereuse in overnil
employment.

Employment of minority group persons at grades (8-1 throngh GS-4, as
percent of total employment {n these grades, has remmined relatively s<tihle
*ince 0635, with an inerease of only 0.8¢; (from 42.6¢ 1o 13471, In the higher
grades, however, there have been signiticant inerenses across the hoard,

At GR-5 throngh GS-8, the percentage of minority group employmoent to
overall employment inerveased from 2020, to 3120 - an inerease of 7 pereent,
Thix represents more than a doubling in 31 yenrs of minority employment at
these tevels, from 150 employees to 321,

At GS-9 through GS-11, the percentage of minovlty employment inereased
from 4.30¢ 1o D.8% ., more than doubling. Actual minovity employment in these
grades went from 42 to 112,

At G812 through GR-18, the same i (rne, Emplovment of minority persons
at theso geade levels inereased fn the 314 year period from 16 to 60, np from
240 to 8.2¢,,

CIVIL SERVICE COMMISSION

MINORITY GROUP EMPLOYMENT, GS GRADES ONLY

December 1965 June 1969
Minority Minority
Total em- e o o Tolal M e et
ployment Number Percent ployment Number Peicent
GS-1 through 4. _ .. 1,291 550 42.6 2,001 868 43.4
GS 5 through 8_. 620 150 24.2 1,029 321 3.2
GS-9 through 11 . B 988 42 4,3 I, 142 112 9.8
GS-12 through 15 . ... ... o 665 16 2.4 967 60 6.2

Negro Spanish American Oriental American Indian

Numﬁer l;ércent _N"u_mber Percent Number Pevcénl Number Percent

GS-) throughd_ ... .. _._._. 748 37.4 80 4.0 34 1.7 6 0.3
GS-5through 8. __... ... .. 284 27.6 23 2.2 13 1.3 i .1
GS-9through 11. ... .. ... 78 6.8 21 1.8 12 1.1 1 .
GS-12through 15... .. ... .. 42 4.3 15 1.6 2 .2 1 A
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We recognlze that there are still relntively fow minority group employees at
the top grades; at (i8S-12 through GS-15, we are speaking of 60 minority persons
out of at total of 807 employecs. Currently, we hive no minority persons at the
GR-16,17, or 18 levels,

But the (rend iIs apparent. We are increasing the extent of minorlty cmploy-.
ment at the middle and upper levels and this lnrgely accounts for our pereentuge
inersaze in overall minority employment. In December 19085, our total employment
of 3674 was 2056 minority, On June 2, 1969, minority employment stood at
2749, of a total of 5,324 employees, Tt is onr ahm to show further fmprovemoents
at the more responsible grade lovels as employees being broughi into our eareer
system continue to develop their potentinl for advanceent,

Questiog 1.2.-—Keetion 2 of the new FEaeecutive Order requires cach Depiriment
and ageney head to ., assure purticipation at the local tevel ity other cm-
players, sehools, and public or private gronps in cooperative cfforts to improve
commnnity conditions which uffect emplopability,” What is meant by this? For
nstanee, how do you plan to work with local sehools, housing, cle.?

Answor 12.-—A suecesstul equal employment opportunity program cannot he
opernted inoa vacnum, isolated from the community of which the Federanl in-
stntlintion is a part, and in which its work force restdes. Federal managers must,
therefore, earry el employment activities beyond the confines of their estab-
lishments in cooperative aetion with other elements of the conmnunity where
eonditions affecting employability ave invelved. .

FFor example, equal employment opportunity is affected by the availability
of adequate open honsing near the worksite und by dependable transporiation
for all segments of the potential work force. These factovs direetly affeet om-
plovability, ‘Phe Civil Kerviee Commission, ageney managers, ns well ns Federal
Excentive Boardx and FPederal Exeeutive Associations, have supported com-
ity netion in these areas by textimony bhefore governing bodies of various
Jurisdictions and by working cooperatively with eivie groups interested in these
matters, We expect these efforts (o continue,

OWe need to assure Govermment o continuing sonree of adequately prepaved job
citndidates, Federal ageneies ean help aecomplish this threoungh advice and as-
sistanee to schools and colleges, ineluding those which are prodominantly minor-
ity, in developing enrrienin which are relevant to Federal emplogment noeds,
Work of this kind is already underway, and the Commission intends to provide
losidnrship for an even stronger effort in this field. We will eneonrage coopera-
tive arrangements between edueationnl institutions and Federal ngeneios which
nesd manpower for shortage catogory ocenpations, We wil provide school eonn-
selors and students with information doesigned to stimulate earcer motivation,
and offer opportimities for part-time and summer work in Government for
stidents and faeulty membors, These offorts wil have the gresdest offeet in those
c<ehnoi< and for those students most in need of this kind of assistanee, The
predominantly minority schools will be affected by these aetivities,

Seimtor Wiretams, Thank vou very mueh,
We will reconvene at 2 o'eloek.
(Wherenpon, at 12:50 pon, the subeommittee recessed, to reconvene
at 2 pom. of the same day.)
Aerer Recess

(The subeommittee reconvened a 2:20 pam. Senator arrison .\,
Willimms Jres ehairman of the subeommitioe, presidine.)

Senator Winnovus, Can owe reeonvene with the statements of M,
Frank Kent, conmmissioner, Minnesota Department of Thiman Riohts,
and Mr, Richard Levin, assistant director of the Philadelphia Com-
mi=<ion on TTeman Relations,

Commissioner Kent, do you have a statement ?
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STATEMENT OF FRANK KENT, COMMISSIONER, MINNESOTA
DEPARTMENT OF HUMAN RIGHTS

Mr, Kexr, Yes, Mre, Chairman, T do have a statement that 1 would
like to read at this time.

Semator Winntams, Very good. We appreciate your being here.

My, Kexr, Mr, Chairmn, | spenk *aday on hehalf of (he Inferna-
tional Association of Ofticial Human Rights A gencies,

This organization is ('nm])m('(l ol those !m«lnw which have heen

organized in the various States and communities in the United States
and in Canada to enforee eivil and human rights laws,

The association, which has just «-nnvln(lwl its 21<f annual conference
in TTavt ford, Conn,, unanimovsly voted (o give full support to enforee.
ment. powers for the Kaqual I mployent ()mmmmm Commis<ion,

We believe that it is a crnel hoax on mman lives for the Congress to
create an ageney ostensibly to enforee the Taws which it passes and
then to give it no power toenforee those laws,

1T one were to azk what may have been the greatest eontributing
factor to our current national erize<, it might well he said that the
Congress of the United Stafes is the culprit, Tor passing eivil rights
l.n\s and raising the hopes of those who are on the ontside of the
mainstream of Ameriean life, that finally justice would he aceom-
plished, only to find that these Iaws provided no practical way of
enforcement nml that the ageney given the responsibility to administer
the Inw was wiven neither :ulvqn te stadfl or budeet.

I helieve it is eriminal that KEOC ean have powers to find em-
ployers guilty of defying the Iaw but no power to foree the k twhrealker
to conse, Tt is eriminal that the Congress of the United States wonld
creale an ageney to bring justice and equality of opporfunity in em-
plovment, and {hen underent that agency throngh Tailure to provide
adequate funds for the ageney to do its joh,

Tt is eriminal that any hyman hmnn. dizeriminated aeainst beenyse
of race color  relation, national origing or <ex should have to wait 21,
years foran adjudieation of his complain

I believe that it is also eriminal Im a0 respondent 1o he ader a
eloud for that period of time, And it i~ beeawe of the failuve 1o pro-
vide adeguate means of enforcement for eivil richts Tiws l!nf -0
many persons have beeome disillusioned with onr svstem of \meriean
Government and have saidy Uil we ean’t get it through the syatem we
will destroy the =vstem.™

And make no mistake about it--this iz the real issue: Whether
Congress eares enongh about the country - whether Congress enves
mmnn'h about democracy-- whether Congress eaves enongh ahout one
areat. Declaration of ]1\('0])0!11]01\4(~~1n stop Jetting a handfn! of
1(~'1ttmn'mr's move this Nation further and fusther alone the road
to disaster,

1 firmly believe and the aszoeiation firmly believes that the v st
majority of Americans want fair employment laws enforeed, T firmly
believe that the vast majority of Amerieans want. every man to have
the opportunity to realize his fondest dream, and « nnxvquvnll\ I ean-
not. understand why it is o diffienlt for thinking men, raised in the
Judeo- (*hrmtmn vonmpt to deal ina progressive and meaningful wav
with an issue which is so basie to our Ameriean heritage,
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We must stop playing games with the lives of human beings, Let it
be known here and now that when Congress passes laws, it really in-
tends for those lnws--all of the Inws to be enforeed, Otherwize, it
seems to me Congress makes a mockery of itself, Init even more im-
portantly, it sows the =eeds= of the destrnetion of our Nation.

The international azsociation takes the position that the prineiple
of a Federal-State partnership in handling civil rights eases iz ex-
tremiely important. The States could go a long way. Those States
which have regulatory agencies conld go a long way in redueing the
backlog of eases throngh an expanded Federal-State grant program.

The Congress envisioned this when they passed title VIT--and
then they appropriated originally $900,000 for the first vear. and
KT00,000 for the secomd year for 50 States and loval connnissions to
assizt inenforcing the law,

IF vow were just to break it among the 50 States, that would he only
about RLL000 1 State, and when von consider the many local ageneies
to whom those funds must be dispensed, it should hecome easily clear
why people all around the country are langhing about the great farce
that has been played upon minority peoples in this Nation. The grant
proeeam alone, should be at least $9 million,

We firmly believe that the prineiple of deferral of formal complaints
to State antidiserimination agencies holding agreements with EEOC,
before the BEOC ean take jurizdiction, must be maintained.

And Congress should enable the EEOC to give finaneial aszistance
fo States to hire the additional personnel needed for the investigatory
process,

The international az=oeintion further wants Congress to insure that
the provision allowing for a State investigating a deferrved ease that it
cannot complete within the 60-day limit chall retain jurisdietion as
long as that State is actively investigating, be vetained in any new bill,

Finally, the international association supports the prineiple of
administrative hearings including the power of the FEOC to issne
conse-and-desist orders in similar fashion to such agencies as the
NLRB. Unfortunately, we did not have the opportunity to review
the ndministration’s propogal at length prior to this hearing.

The important thing to us is not to got hung up on procedure but
to wet Congress to commit itself to give enongh money and enongh
stafl to the EEOC that it can enforee the law,

We are very much concerned that if the EISO(C is given cease-and-
desist foree, that at the same time the Congress dees not give it enongrh
funds or stafl to earry through with this progran, then we are doing
nothing more than what we ave doing at the present time and that is
playing games with the lives of our minority citizens,

IT there is not going to be enough money appropriated for the
ELOC to carry out a program of cense and desist, then it woutld seem
much more logical to go the route that Chairman Brown has sugeested,

Mr. Chairman, T wear two hats today-—one as chairman of the Inter-
nationnl Association of Official TTuman Rights Agencies, and the
second hat as commissioner of human rights for the State of Minne-
sota. Tt is in that eapacity that T wonld like to address my=elf to
another issue,

[ have been greatly concerned heeause of the sizable number of
complaints from minority persons who work for Federal agencies who



149

come to our oflices asking for veliel from job diserimination by those
Federal ngencies,

There 1s no doubt in my mind that many of these complaints are
valid, pareticularly in the area of job promotion or upgrading, 1 wounld
take very serious disagreement with the Chairman of the Civil Serviee
Commission. We linve some eaxes and praetieally every other State
agency and loeal ageney has eases which we ean demonstrate that the
present system ol Federal investigntion ol complaints of diserimi-
nation is not working,

When we have suggested that these persons who come {o us wxking,
“What ean you do,” should go through current Federal procedures of
filing o complaint, we are told very frankly and very bluntly, “The
cqual employment officer for my ageney is my supervisor. e ean'’r
be objective,”

In addition, we have found that many ol the persons assigned equal
employment. responsibilities in their agencies have no concept of
what constitutes diserimination, becanze diserimination is often dif-
ficult to iden*ify unless one has expertise in these matters,

And after all, why should an ageney be expeeted to investigate
itself?7 What stockholders wonld stand «till for n corporation to allow
its treasury department to audit it<elf? 1t is ludicrous to believe that
somehow Federal ageneies are superhuman.

Ohviously, the real answer is that the enforcement of equal employ-
ment in Federal agencies should be the responsibility  of  the
ELOC—an independent ageney with professionals who know how
to do the job. T might add that enforeement of Government con-
tract provigions as regards diserimination also belongs to the FEOC,

The message from the ghetto is very Toud and elear, ns T read it.
They say the Federal Government has made great statements abont
taking Federal contracts away from those employers who fail to
enforee the lnw and yet it has never heen done, and the agencies which
ave responsible for enforcing this have not taken the responsibility to
do it.

Would the Defense Department veally take away a Federal con-
tract? Would the Tabor Department really take away a Federal
confract?

T am partienlarly proud of my State because in 1967, under the
leadership of Governor Harold LeVander, it made a momentous
decision nhout the poliey of the State as it regurds eivil and human
richts,

The State of Minnesota said :

We want to make sure that the Inws we have ereated in the area of civil and
human rights are effeetively enforecd.

They created the first State department or human rights in the
conntry, giving it broad and far-reaching vesponsibilities of inenring
that every citizen in the State of Minnesota would he free from dis-
crimination beeause of race, ereed, color, veligion, or national origin,
in five hasic areas: Fonsing, employment, public accommodations,
ptiblie serviees, and eduecation.

Tn 1969, the legislature added a provision prohibiting diserimination
in emplovment heeanse of sex. This department received the powers to
enforee the law throngh administrative heaving and cease and desist,

It eliminated the commission concept by placing a commissioner
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at the head of the department and granting that commissioner far-
reaching powers to do the job.

Tn 1969, when other States were retrenching, Minnesota moved
~further ahead hy giving powers to the Leaving examiners to levy
damages, both actual and punitive, and to order any other such relief
as would elfectuate the purposes of the law.,

T might «ay just here I believe that our situation has indiented that
it is not enough to simply give an agetey coase-aud-desist powers, The
agencies must algso have the power to fevy damages, hoth actual and

punitive, : : :
For il it does not, we have the same situation of going haek into

the courts,

Now, there were those who, hefore the Hill was passed in 1967, com-
plained that a department with sueh =ubstantial power< wonld dis-
regard the rightz of respondents, resulting i unfaie charges of dis-
erimination and in general, misuse sach hroad powers.

This did not ovenr, What did happen was that a backlog of cases
under the old commission stenetnrve which had little vower (o effect
reliel, suddendy wax wiped out, We have no eises ininvest iation or
in coneiliation at the present time which are more than G monthz old.

[t seems to me this is an important thing for a person who s heen
diseriminated against, that he get fasi and prompt relief.

We held a total of seven publiec hearings from July 1967 to De-
comber 1965 - saven, out of almost H00 cases. What happened (o the
rest/ "They were coneilinted mainly beeawze we have enforecnent
powers,

In other words, T believe that if the F1OC had enforeement pow.
ers, respondents wonld he mueh more willing (o coneiliate in good
faith and yon would be able to eliminate the =erious hacklog of eases
which now faces the ageney, Why concilinte, swhen the coneilintor has
o power to foree vou (o obey the Liw /

In Minnesota, we have operated under one prineiple  that onr ve-
sponsibility o= an ngeney is to hring about justice under faw, T heliow
firmly that the Federal Governmment of these United States can allopd
to have no less of a motto,

Regulatory hwnan rights agencie< are the Tast hope for this Navion,
We can be effeetive agents Tor positive change through Tvw, T von al-
low ns to fail beeause of inadeguate stail, inndeguate hudgot, and innde-
quate enforeement powers, vou have failed 200 mitlion Nmerienns,

But most of all, von have failed those men who sat down one day in
IT76 to put a dream on paper. You have failed these men who gave
their lives =o that dream could beeome reality,

That is the end of my formal statement.,

Senator Winniass, Thank you very muceh,

You speak, as you say, for your interhational organization

Mr, Kexr, Yes, sir, l

Senator Winktass, So vou ave familiar with the methods of realiz-
ing theobjeetive in the various States?

Mr, Kexnr, Yes, sir,

Senator Winniavs, And your organization has Canada, ton?

Mr. Kenr, HasCanadaalso.

Senator Wiiniaas, It might he interesting to know how they handle
all of thisin Canada. ' ‘
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Mu, Kext. Yes, | believe that they also have cease-and-desist powers
in zome of the ageneies in Canada,

They gener ally operate. their commissions are generally the same
as ours in the United States. Most of the commissions in the United
States that have enforeement powers do go the cease-and-desist voute,

Semator Winneass, Is that on a Provinelal basis or national basis?

My, Kener, That is not on a national baxiz, on a Provineinl basis,

Senator Winnrass, Coease and desist.

Mur, Wesw Yes, =ir,

Senator Winntass, Well, where did we inherit our basic husiness of
justice from? From whence dul it eome £ Are youa lawyer!?

Mre, Kexas England, T believe,

senator Wi, VM, ,\u‘ voun lawyer?

Mr. Kexm, No, sir, :

sennfor Winniams, We ree omw{ as I reeall it, the hest of t]wn' law
and stayed away l‘mm the worst of lhmr aw,

Mr, Kexw That is what [ understand,
Senator Winniams, Up in Canada, when did they embark on ceaso

and desist in diserimination of vmplmnwnt 7 Do you have ~1u\' idea?

Mr, Kexr, 1oveally ean’t answer that, Senator Williams, [ veally

don’t know,
senator Weias, When did they weite vqn.lhl\ of employment op.
pmtnmt\ into their law 2 Ave you familiar with that 2

M, Kexe, Welly that has been within the Tast 1o vears, T am sure,

sentor Winnaas, It isabont a2 we have——

Mre. INexrs Yes: ax o we have voted it here in this conntry, they
also hegan to evolve the same kind of agencies, and 1 do I\nn\\ { hett
in the Tast 1 or b vears they have ¢ roatod al least, the Provinees have
ereated at loast four or five new commissions,

~Senator Winniawms, In Hn\ conntry, nmd dealing with the enforee-
ment procedure, and specifically the cense and de first, how many
States, in vouwr judgment, ave teuly effective in dealing with equal-

ity of employment nppnnnmt\ !
Mr. Kenr, Ave truly effective?

Senator Winniaas, Yes,
Mr, Kexa, I would say that not very many States are truly Mhu-

tive and the hasie reason is the Iac Kklog of ¢ases, The ]nnlrlom is in

my opinion, Senator, the commission concept. which, No, says you

have to et a group of commissioners together to make (!0( Islons on

these eases,

In Minnesota, we have now the Minnesota plan, We did away with
thi= beeause it ]l!af created a great hacklog, that is No, 1.

The second thing is that after the commissioners issue a conse-and-
desist order they then have fo go to the conrts to got those orders
enforeed, So then there is another hae Kklog, And ¢o 1 thm!\ that inher-
ent within this whole process that we have vight now is this prohlem
of delay. Aund T don’t really see how under either svstem at the present
time that has been proposed, that vou are really going to solve the
problem of this I vear, one-half year delay, unles s«mwhm\ the Clon-
aress is poing to be willing to provide hears ing examiners of o substan-
tial number (o he in as m'm\ locations as pnwl)lv

Now, in Minnesota at the present time, I, ax commissioner, I ap-
point a hearing examiner who is an d“l)ln(‘\ licensed to practice Jaw
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ease as o hearing exnminer and ninkes findings of fact and may make
such order.

‘That is appealable to the distriet court without a trial de novo, We
have found this is extremely effective beeause we ean get an attorney
who is not very busy, who can handle this, move it right into the
courts, il necessary, and T think that jerhaps this might be something
that the Congress might think about. You may not have to have
full-time hearing examiners,

Senator Winniams, How does it work in Minnesota? This is a hear-
ing examiner, he is not in a permanent pool ?

Mr, Kexm, No,

Senator Winnians, He is generally an attorney ¢

Mr, Kunr. Yes,sir,

senator Winntams, Or he is brought on as hearing examiner, Now
he hears and finds and submits his findings to the commission ?

My, Kexr, That is right, his findings become the permanent findings
of the department,

Seuntor Winntams, Well, the commission ean review his findings on
his record !

My, Kext. No, we eannot review his findings, Iis findings become
the permanent findings of the department,

Senator Wirrians, Then does the commission have authority to issue
a cease-and-desist order?

Mr, Kenr, Yes, What we do is go into court for enforeement of the
hearing examiner’s order,

Senator Winniaas, Well now, is that necessary in all eases or is if
a cense-and-desist order and do you get complianee at that point in
a number of caxes, come enses?

Mr. Kexr, In the seven cages that we have had, every single case has
been appealed, Bvery single one. We have not lost any in the district
court. and they have been acted on fairly rapidly but they have been
appealed at least to the first step,

Senator Winniasis, JHow many eases

Mr, Ken, 500 in the first year and a hall, Out of that 500, ceven we
had to take to public heaving, But 1 think that, vou sce, most of the
cares wo were able to resolve through conciliation, 1 think, beeause
wo had the enforcement powers, the threat was there,

Senator Winntass, 1 see,

Mr. Kexr, And most people don't like the publie notoriety of having
to go to court over these and they chose the latter settlement,

Senator Winnians, Was it your experience there that an individual
case, and T gather the 500 that you say you have had were individual
enses, not. group eases?

M KN, 'l‘[hesu were individnal,

Senator Winniams, Did that have a wholesome effect hroader than
the individual case, given a shop or plant where there was a case of
diserimination and it was conciliated, would that have a rippling efl'ect,
on other cases, do yon know ?

Mr. Kexr, Senator, I don't know exactly whether T ean answer that
question. I don’t think so, [ think that the individual ease procedure
probably is not. the most effective means of solving diserimination
problems. We use both,



153

We nlso nse the systematic diserimination means of getting at that
problem. We found that to he far more effective,

Senator Winriass, 1s that analogons to our pattern-— -

Mr.Kexr, Yes,

Senator WiLiass, Approach in the Federal—-—

Mr. Kexe, That is correct. And we have found that is mueh more
etfeetive i getting at the problem.

Senator Wintiams, I don't believe that peint has been hrought out
in these hearings, the benefit derived from having hoth approaches
available, ease by ease, the individual getting justice, specifically, and
people generally, systomie as you say, pattern as we say,

Mr. Kexw. helieve that this two-pronged approach really hegins
to enable people to <ee that the Government is really interested in
resolving this problem. And 1 eertainly don’t think that our ageney
wonld be as effective if we did not use the two-pronged approach on
this,

Senator Winpeaors, You were heve vesterday /

Mr, Kexor, No:d T wasn't,

Senator Winneans, You were here this morning !

Mr. Kext. Yes,

Senator Winriasrs, The bill 2453 wounld lend itself cease and desist
enforeement provisions to hoth individual and pattern group treat-
ment for enforeement,

How do vou as an administeative matter handle the two types of
sitiations? '

Mr. Kexr, Welly the group sifuation is on initiation by my depart-
ment, We take a look at the practices of individual companies and
then if we =ee that their practice would tend or would eliminate
minority people from employment, the possibility of emploviment, or
possihility of upgrading promotion, we then will issue an ovrder or a
complaint against that ageney and work with it to improve it=elf, to
remove the problem. That is the one kind on the gronp basis,

On the individual ease, a person may call or come in or write u-
and we have investigators which will go ont and investigate cach
individual eaxe, We never turn anyone down,

We will thoroughly investigate every single ease that comes hefore
us, And generally then we will take a look also at the pattern when
each individual ease is given, we will also take a look at the pattern
while we have that ease before us,

For example, T ean think of one particular firm where one person
who was fired after 14 years complained that he was diseriminated
against, We then took a look at the whole pattern of emplovment in
that firm and we found that minority people had been working for
that company 14 and 15 years had never heen upgraded, none of them,
and so then. of conrse, that heeame an action on my part against the
firm,

Senator WirLrays, Are you going to stand by ?

M, Kexr, Yes, sir.

Senator Wirrivvs, Allright, we will hear from M, Tevin, 7

Am T correct in deseribing your position with the Philadelphin
Commission on TTuman Relations, assistant director?
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STATEMENT OF RICHARD LEVIN, ASSISTANT DIRECTOR, PHILADEL-
PHIA COMMISSION ON HUMAN RELATIONS

Mr. Levis, The I lnhulvh)hm Commission on Huoman Relations ap-
preciates the opportunity to testify at these hearings. Unfortunately,
althongh we made a special effort, we were unable to obtain a copy of
8. 2806 vesterday, 1t was therefors impossible for me to prepare a
statement since 1 did not know how T wonld renet to this new hill.

Nenator Wi 1 ans, Welly ol convse, the hearings were ealled avound
S, 2105, N 2808 was introduced st Frid: v and (his s Tuesday, "The
hearings were called on S, 2453, but we thonght it was the efficient way
to deal with it for those who had had 1 chanee to see it You found ot
what it is all about,

My, Levin, 1 heard testimony given this morning and T have had
an opportunity to veud =, 2806 and have drawn my own conclisions
reparding the two hills,

One thing that has not been discussed at {hese hearings, whicl is
revelant to the nttitudes expressed by evervone who testified, is that
hutan relations, including oqual employment opportunity, is a ficld
which n-qnnvs much lmm\lvdn(- and expertise, As w zovial weienee,
1 relntively new fiekd not (\npmmn the status and prestige of other
professions, Although it has its own jargon, it does not have the large
by of Titeratuve, theoretieal base, broadly accepted prineiples, or
other things whie h other dise iplines have ln(l for many vears, 1 be-
lieve that it will take several decades hefove it is accepted on the same
level as the other ocial sciences,

Asaresult, there is no eleareut program of study in this area, The
field, therefore, has (o draw from other dise iplines =uch as law, reli-
gion, p\whnlnu\ sociology, education, ete, Thus individuals special-
izing o those areas have entered into variors aspects of the field of
human relations. There is no doubt in my mind that at the Federal
level, the lnwyer’s approaeh has pwdnmm ated. 1 do not say that lln~
is necessarily undesivable, but T do believe that it is not the only ap-
proseh and that all the answers eannot he found in the conrts, In this
morning's testimony, for example, approaches were advoeated. A elear
I(‘\lmmnv to the ful that even lawyers disagree wumdmn the best
approach to human relations pmhlmm [owever, it is my ¢ontention
that. administrative agencies dealing in the field of himian relations
have developed unique knowledge and experience which makes them
partienlarly qualified to make judgments in some very diflienlt fae
situations, T therefore submit to you that administrative ageneies are
the ideal channels through which the subtle complex and abstract
problems of diserimination ean hest be resolved,

Senator Winniaas, You do?

Mr. Levin, Yes,

I believe that the administeative process is the hest way to adjndicate
charges of diserimination. Towever, I am not as rigid abont this (ques-
tion as apparently are (he various individuals who testified fhis
morning.

The Philadelphin Commission on Tuman Relations is one of the old-
est commissions dealing with fair employment practices in the country.
It has one of the slmnwosl laws, and its budget comparves very favor-
ably with other agencies, In fact, T believe tlmt we are pml).\bl\ n the
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top 10 as far as hudgets are concerned, including many State ageneies,
Our budget is abont s large as (hat of the State of New Jersey and
nhmost as large as the Pennsy hvania State Commission's, [However, this
does not mean that we are adequately funded or staffed. At the Phila-
delphia commission, we have o law which enables us to choose het ween
the conrses debated here this morning. I therefore recommend strongly,
so that similar options he given to th Iiqual Kmployment Opportunity
Commission, I see no reason why the EROC could not utilize the
administrative hearing process (o resolve most eases ory in other eases,
have its attorneys go divectly into conrt, Our ngeney is currently doing
this and we find that where an injunction is needed or n fine is indi-
eated, we frequently go diveetly into court if we have a strong case in
which we are conlident the court will find the respondent guilty of
diserimination,

We recently revised our city ordinance so that il the ease does go
throngh our administrative process and it is appealed to conrt, it will
be held on record and will not be heard de novoe, In recognition of the
faet that our ageney has the expertise in the aren of human relittions,
the only thing the court slmul«‘ be concerned with is whether or not
there was due proeess in our procedares,

I therefore urge that this committee reconnmend to the Senate that
S,2458 and S, 2806 he combined so that the KIEOC could he empowered
to cither hear o case at its own administeative hearings or go directly
into court. This wonld give the BEOC the maxinm flexibility to
utilize its resources. They now have stafl’ lawyers who would take cer-
(ain eases directly into court and they also have commissioners who
could hear other eases which they could resolve under their new cease
and desist powers, They could also hive additional lawyers and hearing
examiners as needed,

The field of human relations is characterized by the need for flexi-
bility beeause people are infinitely variable, We also arve confronted by
respondents who come up with all kinds of new devices to obstruet ns
from reaching onr goals. These obstruetionist tacties require constant
ud_}'ushnont on the part of civil rights ngencies fo combat these new
techniques, For these reasons, I recommend strongly that this commit-
tee follow this particular course of nction.

Mr. Kenr, May 1 add on to what he has said here? I wholeheartedly
concur that perhaps this committee should consider allowing the
[FEOC to have the option of hoth choices. T think that it would he a
lot. more meaningful,

Mr., Luvis. T would also like to discuss two other issues that have
been raised by the introduction of S, 2806, Namely, that the adminis-
tration’s bill does not give the EEOC jurisdiction over emplovment
discrimination which now is administered by the C(ivil Serviee Com-
mission and that this bill does not give the REOC jupisdiction over
discrimination by government cotitractors, now administered by the
Lahor Department, |

Farlier I was diseussing the fact that human relations agencies de-
velop a special expertise in dealing with problems of diserimination
in employment, IFor this reason, I vecommend that the EICOC he
granted jurizdiction over these areas as contained in bhill No. 2150,
The Philadelphia Commigsion on Human Relations has both of these
responsibilities under the city charter and has vigorous programs in

B 1 I L I |
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both areas. In regard to diserimination in the civil serviee, T dis.
agree strongly with the position taken by Robert I5, ITampton, Chair-
man of the Civil Service Commission. In fact, T wounld disagree with
almost every paragraph of his statement, Chairman 1 Inmrtrm re-
vealed n lnck of understanding and sympathy for the gonls which
the KROC and my commission are working toward. If this com-
mittee is interested, T would be happy to write out my specific ob-
servations and submit them to you,

For example, the EROC and the OTCC have issued guidelines on
employment testing. These guidelines are designed to help employers
select employees who can best do the job and avoid eliminating quali-
fied persons by diseriminatory testing. 1 would say that the tesls
given by the U.S. Civil Service Commission violate those guidelines
and therefore are among the most discriminntory given by any em-
ployet,

Senator Winriaams, Give me a specific on that,

Mr. Lrvin, The EEOC has a program under which they grant hu-
man relations agencies thronghout the country funds to file complaints
of diseriminatory practices against employers who have poor patterns
of minority employment. The basic approach in this program is the
charge that employment tests and other selection procedures utilized
by the employers discriminate against minority persons.

This charge is based on the fact that the employer has made no
validation study that the test or other selection procedures rank the
candidates necording to their ability to do the job, Recent court eases
and psychologieal studies state that persons who are suecessful in
passing these unvalidated tests usually can do the job, but they also
find that many of the persons who are eliminated by the tests could
perform satisfactorily 1f hired. This is primarily due to cultural dif-
ferences in voeabulary.,

Very ravely, does the T8, Clivil Service Commission or local civil
cerviee agencies conduet any kind of validation study to <how that
people who did best on the test did best on the job and people that
didn™t pass the fest couldn’t do the job satisfactorily. We therefore
have two governmental agencies, the Civil Service Commission on one
hand and the TEOC on the other with diametrically opposed philo-
sophieal approaches to testing,

Another agpeet of this problem was revealed to me by a high-ranking
compliance officer who works for one of the Federal ageneies in Phila-
delphia, As vou know, each Federal ageney must have its own compli-
ance officer who hiandles complaints of emplovment diserimination
hefore it can go to the Civil Serviee Commission, This individual is
planning to retire early beeause he found his own hosses engaged in
some questionthle employmient practices regarding minority persons,
Tt is too much to expeet that this man turn in his own hosses, e there-
fore is going to refire within a year. This kind of sitnation is vervy
digeouraging to anyone who hasan interest in equal employment oppor-
tinity. Tt obyvionsly would be better for an ontside ageney with cease
and degict powersio investigate these complaints. S

Aleo, the Philadelphia Commission has been invoived in three or
fonr specific Federal eivil corviee problems in Philadelphia. Our Com-
mision entered these sitnationg either as a result of a tension situation
or upen the invitation of the Federal ageney requesting us to assist it
in setting up a fair employment. program. Tn our contacts with these
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Foderal agencies, we have found some very poor practices whicl re-
quired a lot of effort on our part in ovrder to remedy. Despite Mr. ITamp-
ton’s allegation, we ave quite sensitive to the need for aflirmative action
programs, .

1 agree with what Mr, Kent said regarding this matter. In Phila-
delphin we have the power to investigate charges of diserimination
in our loeal eivil serviee, but we hae ¢ no cease and desist power in this
speeific area. A fter we make onr investigation, we recommend a specifie
course of action to the department concerned, Tf the department fails
to cooperate, we then make our recommendation to the Mayor.

Senator Winriass, Recommend to what ?

Mr, Luvin, The Mayor. Tt is then up to him, Fortunately, we have
never had a ease where the respondent department did not aceept onr
recommandation, but our experience has led me to the conelusion that
cense and desist powers over other departments are very important
heeanise we must move with extreme eavtion <inee we lack the power
to foree other departments to do anything, Nevertheless, since we lack
the power to foree other departments to do anything, if we cannot
coneiliate the eharge, we must he able to persunde the Mayor to over-
ritle the departinent’s commissioner,

Therefore, T would recommend that the FFEOC take over the investi-
gation and adjndication of charges of diserimination in the Federal
civil service, Of course, the KEOC would have to observe due progress
since these eases conld be appealed to the Federal courts,

In regard te the Office of Federal Contracts Compliance, our C'om-
mission has enforcement powers over employment diserimination hy
city contractors and has a vigorous program underway in this area.
As to the Federal contract enforcement program, there are dozens
of people employed hy the Federal Government in the Philadelphia
area whose responsibility is the enforeement of Exeentive Ovder 11246,
In mv opinion, this program was designed to fail. Tach Foderal ageney
has its own compliance officer who makes an investigation and files a
report. This report goes to the Labor Department for review, 1f the
OFCC does not like the quality of investigation made by the com-
plianee oflicer in a given agencey, it has no authority to require satis-
factory investigations or reporting. Theoretically, he ean go through
channels to the head of his department, the Secretary of Labor, and
request him to talk at the Cabinet level to the head of the department
which submitted the report in qnestion. Such a ponderous procoess
could not possibly - suneceed  as overvday  working  arrangement.
Therefore, the present Federal effort in this area is almost a complote
waste of time. T would say that in Philadelphia there are at Teast 20
persons earning more than $15,000 per yvear engaged in this kind of
activity and T eannot say that they ever earned a nickel since they have
never eanceled any contraets, '

Senator Wik, Is that their sole responsibility ?

Mr. Levin, Yes, There are equal employmerit opportunity officers
F;n-. every department and !]mm arc 12 departments at least in
1 hl_]:l(](’,']p]l'l:l {'11](‘1 some of Hmm ’hm'q large Equal Employment Oppor-
tunity stafls. Therefore, T think this contract compliance program is
a total waste of taxpayers money, For employers, it is extremely
annoying to have investigators coming in from difforent departments
asking different questions. The whole program should be centralized.
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As 1 mentioned, in Philadelphia we have our own contracts com-
pliance program which is more stringent than the Federal program
sinee wo are not merely requiving lack of discrimination, but ave re-
quiring, also, specific aflirmative netions by employers. Inthe lust year,
we have taken over 600 companies off of the city’s bidder’s Tist nfter
reviewing 3,300 contractors. We have not canceled current contracts
but have disqualified them from bidding on future contracts, I cite
our experience to demonstrate what can he done with a vigorous
centralized program,

In conclusion, I would like to restate that 1 do not see any substantial
conflict, I would like to sce the IKISOC get everything that Mr. Kent
has asked for in terms of budget and manpower, If the KOs budget
were e(}tml to our present l)m' capita budget in Philadelphia, the KEOC
would be at Teast. 10 times better off than they are now.

1 would also like to see them hiave full cense-nnd-desist powers and
algo the option of going direetly into court with theirown attorneys, I
wonld also like to see them have fall vespongibility for contracts vom-
pliance and for civil serviee, Thank you.

Senator Winntaas, Thank you very much, My, Tevin,

C‘ould T ask you, have you conferred with your Seantors, Senators
Seott and Schweiker about this legislation ?

Mr. Levin. No, 1 haven't, sir,

Semator Winntass, Well, say there is a perfeet svymmetry out. of
Pennsvivanin, You snggest the K1COC have an option ro nse cease and
desist as its method for enforcement, or go to the Federal Distric
Court, is that right, depending upon the nature of the ease, and all
factors involved?

That s yonr position in Philadelphin, Do von know there are two
Senators here that are sponsors of both approaches, Senator Sehwoiker
and Senator Scott, So theve is a commumity approach here that is very
wood,

I wounld think i might he a great deal for us to consider Tiere in what
comes to us homegrown in Pennsyivania,

Mr. Levin. Thank you, sir,

Senator Wineiams, And I have heard a murmur of approval fron
behind me from our eminent. legal stafl as you suggested this optional
approach, This is not in a degree a commitment of the staff to vour
approach but I did hear some murmurs from one side and from the
other, too,

We will certainly consider this, There was something-— -

My, Bexemier, This really isn't diveetly to the point, but I think (hat
vou have testified that the Philadelphia Commission has one of the
strongest antidiserimination laws in the country,

M Levis, Yos, sir, )

Mr. Buneoier, You have jurisdiction over hoth companies and labor
unions?

Mr. Levin, Pavdon me?

Mr, Bexemer, You have jurisdiction over hoth companies and labor
organizations?

Mr. Levin, Yes, sir.,

Mr. Brxeoier, My only question to you, if that is so, why was it.
n;mns)sar_\' for the Seeretary of Tabor to promulgate the Philadelphia
plan?
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Mr, Levin, Tlow much time do T have to answer that? In the first
place, the Philadelphia plan that everyvone knows, is a Federal plan
started in Philadelphia, A dot of the ideas contained in it wore
mine, resnlting from meetings with the Labor Department’s area
coordinator,

[ onght this vigorous Federal program heeanse as n city ageney, we
were at the small end of the stiek and had no jurisdiction over prab-
lems ontbside of eity Timits and which greatly affeeted the citys welfare,
IFor example, many imions we mnst deal with have jurisdietion much
Iarger than the ity of Philadephia’s or the State of Pennsylvanin,

Second, there is another Philadelphia I'lan known as the eity admin-
isteation’s Philndelphin Plan which T feel has a mueh higher poten-
tinl for obtaining jobs for minority group persons sinee it is concerned
with hoth cervice and supply contraetors and with construetion con-
(ractors, The Federal Philadelphia Plan covers only the constraetion
industry. In addition to our broader coverage, onr program is a kind
of eenmenieal wovement which involves the procurement policies of
over 100 Jarge purehacers including the arehdiocese of Philadelphin,
the school district of Philadelphia, the Philadelphin Gas Works,
Temple University, and o wide range of religions grouns, private and
socind ngeneies and husinesses, T our conmission finds that a given
contractor i< ot in complinnee with the program, none of these oran-
nizations witl vontraet with that firm. We are curvently reviewing the
supplier list of each of these participating agencies, \s [ mentioned
carlier, over 600 firms have heen removed from the hidder's Jist, We
aviginally notfied 700 firms of their disqualifieation, Over 100 of them
quickly eame into complinnee when they found ont that not only
wonld they not be able {o do husiness with the eity of Philadelphia,
but that they would also be unable to do businessc with the archdiocese
or the Philacelphia Gas Works or any other participating agencies,

As to the construetion industry, there exists a terrible problem of
imbalanee. Unfortunately, however, the potentinl for obiaining a large
number of jchs in this industry is quite small, In Philadelphia there
are cight entieal trades which have a very low representation of
minority pesons, Towever, the entire emplovment in these cight
trades consist< of only ahont S0H00 persons, I5ven if we get all 8000 of
these jobs far minority persons, this would not solve the employment
problems of 600,000 black people in Philadelphin and 10,000 or 50,000
Puerto Riewns, Thevefore, the amount of time and energy we have
put into this projeet is probably disproportionate considering the
probable output. These ave high-paying johs, however, Eleetricians in
Philadelphz are now earning 20,000 per year and plunihers £19,000,
In additior persons employed in these (rades enjoy a good status, We
are now at a key point in the whole program in which we are trving
to get the Pederal and eity program to move in exactly the same diree-
tion. We sent ¢ letter to Seerotary Shuliz last week regarding this
matter, recnesting him to make a decision which would enable us to go
down the same rond together, ‘

Mr. Bexemer, T will ask you one other question,

~As n general question, the Philidelphia plan applies to seven spe-
cific trade unicns, on Federal contracts of half a million dollars or
more,

Mr, Livix, Yes, sir,
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My, Brxepier, Leaving the Federnl contruets aside, in your experi-
ence with the Philadelphin commission have you encountered more
resistance from the building trades unions than yon have from other
unions or from companies themselves?

Mr. Ligviy. Absolntel&r. ‘
Sonntor Winnians, Gentlemen, thank you ever so much, I believe
this coneludes the hearing for todav. Now, we will reconvene Sep-

tember 10, '
(Whereupon, at 3:10 p.m. the subcommittee recessed, to reconvene

Wednesday, September 10, 1969.)



EQUAL EMPLOYMENT OPPORTUNITIES
ENFORCEMENT ACT

WEDNESDAY, SEPTEMBER 10, 1969
_ U.S, SENATE,
SUBCOMMIMER ON [/ABOR OF THER

Costarrreee ox Lasor axp Penrie WeLrane,
Washington, D.C.

The subcomimittee met at 10:15 a.m,, pursuant to call, in room 4200,
New Senate Oflice Building, Senator Harvrison A\, Williams, Jr, (chair-
man of the subcommittee) presiding.

Present.: Senntor Willinms,

Committee stafl’ members present: Robert Nagle, nssociate counsel ;
and Gene Mittelman, minority counsel.

Nenator Wirniaas, We will continue our hearings on S, 2453,

[ will sny that we also for this hearing have before us an amend-
ment to that bill, an amendment. introduced by Senator Prouty, so
that. we have two approaches to enforcement : cense-nnd-desist author-
ity, and court aetion only.,

Our first witness this morning is Mr, Howard Glickstein, staff di-
rector of the ULS. Commission on Civil Rights,

STATEMENT OF HOWARD GLICKSTEIN, STAFF DIRECTOR DESIG-
NATE, U.S, COMMISSION ON CIVIL RIGHTS; ACCOMPANIED BY
LAWRENCE GLICK, ACTING GENERAL COUNSEL; AND PETER

GROSS, ASSISTANT GENERAL COUNSEL

Mr. GriexstriN, Mr, Chairman, T am Tloward A, Glickstein, staff
director designate of the LS, Commission on Civil Rights. T am ac-
companied on my right by Mr, Lawrence Glick, acting general counsel
and, on my left, by Peter Gross, one of our assistant general counsels,

[ am grateful for the opportunity to testify before you on the need
for legislation to promote more vigorous enforcement, of the right ta
equal opportunity in employment,

Equal employment opportunity for minorities has been a concern of
the Commission since its establishment in 1957, While a major clement.
in the solution to this problem is increased publie and private effort
to provide more and better training and other voeational assistanee for
minority persons, it is equally clear that this alone is not enough. The
effective enforeement of nondiseriinination requirements also is a neces-
sary part of the solution,

In our 1961 1eport on employment, the Commission coneluded that
a “vicions circle of diserimination in employment opportunities™ was
prevalent, Since then, title VIT of the Civil Rights Act of 1964 has
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been passed and we have had 8 years of experience with Jxecutive
ovders prohibiting discrimination by Federal contractors,

Nevertheless, onr vecent studies and reports have shown that enly a
beginning has been made toward reversing historie patterns of om-
ployment diserimination, Diserimination against minority-group per-
sons remains today a pervasive featnre of employment practices in
hoth the private and the publie sector,

In 1968, the Commisston held a H-day hearing in Montgomery, Ala,,
much of which was devoted to examining emplovment opportunities
in the 16-county area being studied. Sixty-two percont of this area’s
population is black. However, compunies {iling employment data with
BIOC in 1967 reported that only 22 percent of theiv employees were
hlack,

More signifienntly, black persons were hired almost exelngively for

the more menial jobs, Sixty-three percent of unskilled positions‘were
held by Negroes, compared with 8 pereent of the white-collar or skilled
jobs, '
One hearing witness, 1 31-: ar-old black veteran from Prattville
and a high school gradunte, testified that after he was diseharged from
the Avmy with the rank of stafl sergeant, it took him -+ months to find
a job, The only position he conld get was as o handyman, Comparing the
way he felt in the Aemy with the way he felt in A labuma, he said

“IHere in NMabmwmn T don't feel Tike 'm living, T am only existing, it
seems, you know * * % {o he demoted Trom a stall =ergeant 16 down
toa hoy, that is kind of hard to take,”

This pattern of racial exelugion was revealed thronghout our hear-

ing. The Nlabama Power Co., which at the time of owr hearing, em-
Moyed 5,304 persons, had only 472 Negroes on it= payroll. Only fonr of
its 1300 eraftemen were Negro, We also learned at our hearing that
the Ameviean Can Co. at its Naheola, Ala, plant had 150 employvees,
of whom 7 percent were black : only a handful of these blaek emplovees
were in skilled positions,

This is in an area whose population is over 60 percent black, Dan
River Mills, emplover of 200 at it< Greenville plant, maintained segre-
gated ontdoor washroom facilities for its three Negro etaplovees,

Employment diserimination is not unique to the South, Tn hearings
throughout the canmntry, the Commission and its Stale advisory com-
mittees have gathered evidence of denial of equal employment oppor-
tunities,

In April 1966 we held a hearing in Cleveland, whieh revealed racinl
exclusion in the trade unions, While 22 buildings trade unions had
4,976 Negroes among their 28,631 journeymen, several of the unions
had virtually no Negro members. In spite of the statistienl evidence,
all the union leaders who testified vowed that they were in compliance
with the applicable Inws,

The secevetary-treasurer of Plumbers Loeal 55 stated that four of
their 1,128 journeymen plumbers were Negro and one of them had heen
initiated a fow days hefore our hearing hegan, Tle also testified that he
would weleome more members in the nunion, and felt that “these non-
union Niggers-—Negro chops shonld organize * * #%

Tn San Franeiseo, the following vear, we found no Negro elee-
tricians, ironworkers, or plumbers working on construetion of the
Bay Avea Rapid Transit System, a federally funded project.
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In June of this vear, testimony received at an open meeting of
our Massachusetts State Advisory Committee in Boston showed that
of approximately 1,000 huilding (rades apprentices in the Boston area
just 48 were black,

It is not only Negroes who ave the vietims of employment dis-
eriminntion: other minority groups as well have heen denied equal
aecess to johs, In San Franciseo, wo heard testimony regarding the
absence of job opportanities for Orientals and Mexican-Americans.

Last December we held a hearing in San Antonio, Tex, We found
that Mexican-Amervieans are underrepresented in virtually all fields
of employment. For example, EI Paso Natural Gas Co. had Tess than
L3 pereent Mexican-Amerieans on its homeoflice staff and less than |
pereent in its Permian operating division, even thongh over 40 per-
cent of the population of Kl Paso ave Mexiean-American and even
though many of the counties serviced by the Permian Busin operations
have substantial Mexiean- Ameriean populations.

While the Commission strongly supported the adoption of (itle
VI of the Civil Rights et of 1961, we have found that this legis-
Intion needs strengthening if it is to be effeetive in ehanging the
diseriminatory practices it was enncted to remedy,

The violent demonstrations in Pittsbureh 2 weeks ago are an nr-
gent. warning that meaningful Federal enforcement of the Iaw must
be undertaken immediately if equal employment opportunity is {o he
attained throueh peaceMml channels rather than by racial confrontation
in the sfreots,

L. Enforcewent machinery—The most eritieal defeet of title VIT
is its relianee on an administrative body with no enforcement power
for its implementation. The KEOC is authorized by the act to use
informal methods (Yconference, coneilintion, and persuasion™) for
resolving ehitrges of job diserimination. 1t has no power to impose
sanctions but only ean refer eases to the Aftorney General for action
or assist complainants in their conduet of private Inwsnits,

The first 1 vears of the KOs operations have shown the inade-
quacy of this authority, According to the testimony of the Chairman
of the KIEOC hefore this subcommittee on August 11, the EROC rec-
ommended that 26,065 of the 10,000 charges filed with it since 1965
he investigated, OF those eases which completed the decision process,
in 63 percent ICEOC found reasonable eanse to holieve that illegal
diserimination had ocenrred. Yet concilintion was snecessful in loss
than half of these. This indicates the limits upon ETROC's effective-
ness in the absence of enforcement power,

EEOCs Inck of enforcement. power robs it of a position of strength
from which fo bargain with employers. The weakness of TROC
raises grave doubts in the minds of minny as to the Federal Govern-
ment's seriousness in enforeing this law,

The. proposals under consideration by this subcommittee shave the
premise that present title VIT enforcement is inadequate. ITowever,
thev differ in the reforins they would institute. S, 2806 would give the
EIOC power to enforee title VIT by litigation in the Tederal conrts,
whereas S, 2455 would anthorize that body to issue cease-and-desist
otders after an administrative decision that an unfair employment
practice exists, Tn addition, S, 2453 would broaden the coverage of title
VIT signifieant’y.
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The need for more effective enforcement power was emphasized in
a study, Jobs and Civil Rights, piiblished this April and prepared for
the Commission on Civil Rights by Mvr, Richard Nathan, then with
the Brookings Institution. Although Mr. Nathan, who now is Assistant
Dirvector of the Bureau of the Budget and responsible for human re-
sources programs, favored giving EIOC coase-and-desist power, he
emphasized the need for ultimate enforeement authority as a means of
promoting compliance.

“Phe point i not so mueh that cease and desist authority would be widely
used—

Mr. Nathan wrote—-

As that its availability would make tt easier to seenre comptiance and coopoern-

tion in every phase of EXOC operations,
In these terms, it is regretftable that at a time when eivil rights nnrest hag

heen inerensing, Congress has allowed the relatively uneontroversinl BEOC conse

and desist bill to langulsh,
Were this measure pleked up and successfully pressed by either or both the

President and Congress, it eould have constderable impnet, both as a foree for
advancing the cause of clvil rights and as a symbol of the willinghess of the
Federal Govermnent to pursue every avallable avenue for gemiine progress in

this field,

As noted, Mr, Nathan recommended cease-and-desist anthority, as
did the Commission in a major study of State and loeal government
employment released last month, “ITor Al the People * * * By All
the People.” Although T helieve that, effectively implemented, cither
S. 2806 or S, 2458 would present o major step forward, on balance, the
cease-and-desist approach of S, 24453 is the alternative that is likely to
achieve the best results,

Of the 38 States (together with the Distriet of Columbia and Puerto
Rieo) which have fair employment practice statutes, 84 enforee their
laws through administrative agencies which have cease-and-desist,
power.

Experience has shown that one of the main advantages of granting
enforcement power to a regulatory ageney is that the existence of the
sanction encovirages settlement of complaints before the enforcement.
stage 1s reached,

In fiscal 1967, in only 5.4 percent of the NLRB unfair labor practice
cases closed was there issuance of a Board order, The remaining 94.6
percent were disposed of withotit contested proceedings hefore the
Board.

Information on State fair employment practice commission indi-
cates this same effeet of cense-and-desist authority. For example, the
exccutive director of the Pennsylvania TTuman Relations Commission
pointed to the fact that while 47 cease-and-desist orders were issned
in equal opportunity eases before the State ageney, another 3,838 com-
pliints were processed suceessfully and adjusted without the need
for such order.

Tt seems unlikely that the court snit authority provided in K, 2806
would be equally ns effective in producing settlements as tlie cense-nnd-
dexist power of S, 2453, Under title VIT as it has been since enactment,
employers have in fact been coneiliating undev the threat of ultimiate
court suit—private suit and in some eases suit by the Attarney Gen-
eral—and yet this has not prevented the high rate of conciliation
failure—more than 50 percent—to which T have already referved.
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Another consideration which seems to favor the cease-and-desist
alternative is the natire of the issues raised in employment discrimi-
nation eases, ‘They are not simple issues. In the past several vears, the
development of the lnw of employment diserimination has made it in-
creasingly elear that the most signifieant subject of dispiite is often not
whether there has heen diserimination but what the approprinte
remedy is to correet diserimination,

Ifurther, the question of remedy is itsell often not posed as to just

one person or small group of persons who have been diseriminated
against but involves discriminatory practices inherent in the em-
ployer's basic methods of recruitment, hiring, placement, or prome-
tion.
Inereasingly, the distriet courts have found themselves grappling
with complex questions of remedy involving, for example, the re-
strneturing, plantwide, of pay seales, progression lines, and seniority
structures,

'The nature of the issues arising under title VIT suggests that reli-
ance upon the expertise of trial examiners in administrative pro-
ceedings is desirable, Enforcement of Tederal Inw in other compara-
bly complex settings is done primarily through administrative agen-
cies: The FTC, SEC, CAB, 1CC, to list just a few, They have the
power to issue appropriate orders, after notice and hearing, to remedy
violations of the law, ' '

[ believe that efliciency and predietability will be enhanced if the
necessary detailed case-by-ease findings of fact and fashioning of
remedy 15 performed by a eadre of hearing examiners versed in this
subjeet. matter,

In the past i years, it was found neeessary to rely on administrative
machinery in another area of civil rights en foreement—school desegre-
gation. For 10 years following the Brown deeision, private conrt suits
wera relied upon exclusively to desegregate schools,

Signifieant progress in school desegregation, however, did not oceur
until HIEW hegan using the administrative procedures authorized by
title VI of the Civil Rights Act of 1964,

Mlthough there appears to be an unfortunate eurrent. trend to revert
from administrative handling of school desegregation to relinnee on
the courty, it is noteworthy that the courts weleomed TTIEW’s adminis-
frative role, partienlarly where detailed questions of remedy are in-
volved. Judge Brown of the fifth eirenit observed : .

These excentive stundards, perhaps long averdue, are weleome. , . . By the
1961 Act and the action of HEW, administration is lnrgely where it ought to he—-
in the hands of the Bxeceutive and fts agencies with the funetion of the Judiciary
confined to those rare cases presenting justiclable, not operantionnl questions.
348 1 24 1010, 1013-1014 (5th Cir, 1965),

I believe that comparably complex and “operational® issues arise in
conficetion with the ease-hy-case identification and shaping of remedy
for eiiplovment diserimination, )

By the same token, exelusive relinnee on litigation means reliance
on onr already overworked Tederal distriet-courts,

The complexity of the issues in emplovment. diserimihation eases
ean give rise to an enormous expenditiires of judicial resourees. For
exaniple, Judge Allgond of the Federal District Coitet foi the North-
ern District of Alabama, wrote an opinion 157 pages in length in
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U'nited States v. 1. K. Povter, a title VIT suit alloging employment
diserimination in a single steel plant, Judge Agood stated in his opin-
1on that enough use was made of pretrinl discovery in that ense to Vil
several court files,”

Not only do enses of this complexity tax the courts but they also
reqitive. hundreds ol hours of preparation by the huvyers handling
them, Deputy Attorney General Kleiadienst, in his statement. sub-
mitted to this subcommittee, neknowledgod that employment eases are
diflicult to prepare and prove.”™ In fiseal year 1968, the Department of
Justice bronght only 22 such eases, Raising that mumber (o a meaning-
ful level probably wonld require an enormous number of additional
Inwyers,

The administration has indicated a readiness to place more relinnee
on court enforcement in school desegregation than has been the ease
in the past. If, in addition, the bill to exiend the Voting Rights Act.
proposed by the administration—-with its judicial enforcement provi-
sions—is enneted, and then S, 2806 also is enneted, placing all employ-
ment nondiserimination enforeement in the IFederal distriet eourts, we
may run the danger hoth of adding serious problems of delay to the
solution of our civil rights problems and at l"m same time further ob-
structing the eflicient and eflfective conrse of justice in other areas.

In fiseal 1967 the average wait from the time a case was ready for
trial until nonjury trial in the Federal District Conrt for the Eastern
Distriet of Lountsiana was 24 months: in the Southern Distriet of New
York the ligure was 38 months,

Those ligures, indieating the degree of congestion which alrendy
exists in the Federal distriet courts, suggest the problem of delay which
individual compluinants in title VIT litigation might encounter, even
though S. 2806 provides for expedited handling of sueh cases.

While delays also inevitably are encountered in administrative pro-

ceedings, it should be noted that the average amount of time from the
filing of a charge by an individual until the issuance of a trial ex-
aminer's decision in an unfair labor practice ease before the NLLRB
is less than 744 months: and, as noted, aboit. 95 percent of unfair
labor practice cases are disposed of without proceedings beyond this
stage,
Proceedings in Federal distriet court are snbject to fixed rules,
governing such matters as pleading and motion practice, which alford
opportunities for dilatory tactics often not present in adnministrative
proceedings. .

Also, administrative proceedings ave less constrained than Federal
district court proeceedings by formal rvules of evidence, Necordingly,
administrative proceedings often may be less subjeet to delay and less
hurdensome for the parfies than suit in Federal court,

It might seem to some unfaiv to deny to civil rights complainants
this easier and more expeditions forum when it is granted {o those
often large and powerful husinesses which are regulated by such
agencies as the FTC, SESC; CAB and TCC,

“As 1 have noted, a principal puirpose of granting BEOC enforee-
ment power is to encourage employers to conciliate cases. To the ex-
tent that cense and desist aflords a more expeditious remedy thah court
suit, it shoiild proniote a great willinzness on the part of employers
to concilinte without delay.
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Questions have been raised regarding the time necessary to hire and
train heaving examiners and to make the enforcement machinery of
S, 2158 operative, We do not. have the answers to these gliestions,

However, the purpose of the proposals before this subcommittoe is
to provide the most eflective enforcement possible of equal employment
opportunity. I question whether we shoiild settle for one approach
merely beeause it may he eaxier to institute initially, if the alternative
isan nltimately more effective one,

2 Coverage of Ntate and local gorernment cmployees, A second
major defect of title VIT to which T wonld like to turn now is tha it
exempts State and loeal emplovees from its coverage,

It is elear under the FHh amendment that no State or politieal sub-
division may engage in discriminatory employment practices, In ex-
empting public employees from coverage, the act paradoxically with-
holds a IFederal protection which is made available {o private employ-
ces, to whom the Government. owes no comparable constitutional duty.

Just as the Conmission has in the past urged that KEOC be granted
enforcement power, so we have urged that publiec employees be atforded
the safecunrds ol title VI as provided in S, 24063,

sState and foeal government ranks among the Nation's most impor-
tant. =ourees of employment. In February 1967, this seetor emploved
Lo million persons, an inerense of almost 83 pereent sinee thie early
1950,

State and loeal governments ofler a wide variety of jobs forall levels
and skills of employees and in all nreas of the countey. The California
State Personnel Board Nsts approximately 3,000 job categories in its
manual, 1t ean be anticipated that this seetor will grow at even a
faster pace if revenue sharing and manpower training proposals pres-
ently under consideration are enacted, '

The Commission’s report “IFor Al the People * * * By Al the
People™ examines equal opportunity in public emplovment in seven
urban areas located throughout the counitry—North as well as South,
The veport finds that in the areas studied, widespread diserimination
against minority group members exists in State, eity, and subnrban
government employment.,

In come eazex, the report finds, jobs requiring little skill and offering
seant chance of advancement are regatded as “Negro jobs™ and are
held primarily by black workers. Tn six of the seven aveas studied,
Negroes constitute over 70 pereent of the common Iaborers, On the
other hand, most white-collar jobs——with the exception of health, wel-
fare, and others concerned with minority group problems—were fonnd
to he considerably more infiecessible to minority persons, This im-
halanee was found to he attributable in large meastire to a wide variety
of diseriminatory praetices in hiring, placement, and promotion.

The existence of these denials of equal access to employmeiit oppor-
tunity is evidenee that State personnel agencies have failed to monitor
their own programs effectively.,

“Tror ALIL the People * * * By ALL the People™ concludes as
follows: “The basic finding of this report is that State and loeal gov-
ernimietits have failed to fulfill their obligation to assure equal job op-
portunity * * *, Not only do State and local governtients conscionsly
and overtly discriminate in hiring and promoting minority oroup
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members, hut they do not foster positive programs to deal with dis-
eriminatory treatment on the job,™

Given the widespread continnanee of these diseriminutory practices,
there is no justification for contimiing to withhold the mueh-needed
protection of title V11 from employees of State and loeal governments,

At present n public employee ean, of course, ussert his right. under
the Constitution to bring a suit in court for discrimination in public
employment. However, experience has shown that it is unrealistic to
expect individuals to hear this burden.

[Employment fitigation is expensive and time consuming, Further, it
ix not normally undertaken by individnads who muay be afraid of the
courtz, who eannot. afford timo off from work, or who are afraid of
losing their jobs. As a practical matter. such enforcement is no en-
forcement at all,

8. Corerage of eight employees, 1 would like to urge the extension
of the coverage of title VII to employers of eight or more, as provided
in S, 2453, This would extend the protection of title VI to over
6.500,000 additional \merieans,

‘This expansion of coverage also would give EREOC jurisdiction over
a lurge portion of small employers, many of whom are loeated in the
inner city, who are not presently covered by title VIL These smaller
employers are ones with whom minority groups come in frequent con-
tact. To include theso emplovers within the coverage of title V1T is to
promote equal employment opportunity within minority neighbor-
hoods,

Also, by reducing the number of employees which an emplover must
have to be covered by title VI, the Federal legislation would be
brought more closely in line with that of the States, whose FEP laws
generally cover the small employer. \

L Transfer of OFCC funetions, Seetion 8 of S, 2453 would trans-
fer the funetions of the Oflice of FFederal Contract (omplinnee to
EEOC.

The study prepared hy Mr. Richard Nathan, “Jobs and Civil
Rights,” presents a thorongh analysis of the programs and procedures
by which the Federal Government seeks to advance the cause of equal
employment opportunity. This study reviews in some detail the opera-
tions of the Justice Department, of KIKOC, and of Federal manpower
programs, and concludes that the contract comiplinnce funetion of
OFC(C should be transferred to KEOC, There is mueh to be said for
this conclusion,

The transfer would promote the centralized enforcoment of all Fed-
eral employment nondiserimination programs under one agency,
thereby climinating much of the dupheation of effort and confusion
which has avisen from the bifureation of these two major Government
programs.

While consolidation would help eotrect administrative problems of
overlap and lack of coordination in the fidld, an equally signifieant
contribution should be to promote clarity and uniformity in the Fed-
eral law of employmaent hondiserimination by having the rules for
defining diserimination and shaping remedy developed under the negis

of a single ageticy. _ N .
In testitnony before this subcommiittee, Secretary of Tahor Shultz
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presented a number of arguments against this transfer of responsi-
bility. o

Perhaps the most weighty argument he advanced was the desirability
of having the contract complinnce function work closely with Federal
manpower programs—to support aflirmative action by Federal con-
tractovs, This, the Secretary argued, would best be done by leaving
both functions in a single ageney, the Departmerit of Labor,

I'he Nathan study, while recognizaing the legitimacy of this argu-
ment, coneluded that it is outweighed by the other considerations of
effective management referred to above,

Furthermore, this argument seems to rest on the assumption that
manpower program support for aflirmative action is relevant only
in the enforcement of Executive Order 11246 and not of title VTI.
This is not the ease. It is equally essentialy for more effective enforee-
ment of title VII, that KEOC develop better means for using Federal
manpower programs in remedying employment diserimination dis-
closed in title VII proceedings,

This observation again underlines the fact that title VIT and Exec-
ntive Order 11246 are in fact addressed to one and the same prolilem—
identifying and remedying employment diserimination—and that
there is no reasonable basis for continuing to have two duplieating
mechanisms deal with that problem.

Seeretary Shultz also asked for a reasonnble probationary period to
test whether OIFC'Ct ean be made effective: Secrotary Shultz declined
to contest the charge that OFCC thus far has been a failure, Though
the Seeretary emphasized that a number of commendable steps are
being taken to strengthen the contract compliahee program, these
steps—~which would be necessary whether the contract complianee re-
sponsibility is retained by the Department of Labor or not—simply do
not meef{ the real point, which is that the reason for transferring
OFCC's functions to KISOC is that, as coneluded in the Nathan study,
this is the most efficient and effective alinement for Federal enforce-
ment of Executive Order 11246,

Where consolidation of function is needed-—as 1 believe elearly is
the case here—the Seeretary’s announced plans for inieragency coor-
dination are at best halfway steps to the real solution of the problem
of coordination,

It eannot be too greatly emphasized that this transfer of authority
an work only if—as provided in S, 24583—KEQC also is given the
power now vested by Iixecitive Order 11246 in the Secretary of
Labor to invoke sanctions for noncompliance, including the eancella-
tion of contracts and debarment of contractors, '

In addition, KEOC also should be given additional staff commen-
surate with this responsibility, OFCC has operated tor some time with
a stafl of less than 18 professionals: Secretary Shitltz indieated that
only modest ifierements in present stall have been requested,

While T question the adeqtincy of this level of staffing—whether the
function is transferred to KEOC or not—it also should be noted that
the transfer to KEOC would strengthen the contract compliance pro-
gram even withoitt inereasing the transferred staff level, by making
availuble to it the support of the legal, investigative, concilintion, an
research staffs now possessed by ETOC.

In conelusion, I wish to stress again that the Natioh is faced witha
massive problem of employment discrimination, that millionis of
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Americans still ave relegated to second-rate jobs at second-rate pay.
We have temporized with this problem for many years, but now time
Is running out. . . o .

[*ather Theodore M. Heshurgh, now chairman of the 7.8, Clommis-
sion on Civil Rights, in a 1961 report of the Commission, put his own
view of our national priovities in the following terms;

Dopeotatly, T don't enre if the Untted States geix the first man on the moon, if
white this ix happening on o erash basis, we dawdle along here on our corner of
the enrth, nursing our prejudices, flonting onr magnlfteent Constitution, ignoring
the contral moral problem of our thmes, and appearing hypoerites to afl the world,

1 hope that a sense of urgencey sueh as this will propel this subeom-
mittee and the Congress toward speedy enaetment of legislation pro-
viding for thie strongest. possible measures to give effeet to our national
promise of eqlunl employment opportunity forall,

What Father Ieshurgh stated in 1961 is, with the passage of 8
years, still more compelling todny

We have the opportunity in our tine to mnke the dream of Ameriea come
true ns never before in our history, We have the challenge to make the promise
of our splendfd Constitution o reality for all the world fo see If it is not done
in our duy, we do not deserve either the leadership of the free world or God’s
hetp in vietory over the inhuman phitlosophy of conununism, Even more funda-
mentally than this, we chould ns o nation take (his stand for humanh dignity

and make it work, because i elght and any other stinee is as wrong, as
un-Amertean, as false to the whole Judeo-Christian tradition of the West as

unything can be,

My, Naare, Senator Williams was ealled away for a moment, 1 he-
lieve he will be back in a foew minutes.

I did have one question 1 would like you to comment on in the
meantiime, Do vou have any conelugions as to how effective State
fair employvment practice commissions have been in ecombating em-
ployment. diserimination by State and local governments?

Mr, Gruiexsrras, Unfortunately State and loeal fair employment
commissions in general have not heen very effeetive. Most of the Tit-
erature that T have read that has examined the operations and fune-
tions of State and loeal commissions paint a rather sorry picture,

There are perhaps two or three of the 38 comniissions in the country
that are effective agencies, Our study in the areas that we investigated
for our public employment study included States that have State
and loeal commissions, such as California and Michigan, We found
nevertheless that there was employment diserimination in the State
and loeal governments in those areas,

So 1 think it is fair to conelude that State and local eommissions
have not dealt with this problem adequately.

Mr. Nacee. Arve most of these commissions authorized to deal with
that problem in their own State governments?

Mr. Guicksriin, [ believe that is true of the Michigan commis-
sion and the California commission, yes. Qur study of State and local
governments concentrated on seven areas. We did not cover the whole
conntry, but ih some of those areas—for example, Louisiatii—they
don’t have a commission that can deal with anything. So they don't
deal with that problem. )

Mr. Nacere, Senator Tagleton could not he here today but he would
like your observations on whether a concentration of all the civil
rights eftorts in the otie ageney would make them mote vilierable to
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np{’n'n]win(:inn euls (:h:l!] is now the ense with the civil vights aetivitios
lodired in several agencies, ' . .
Mr. Guieksres, Well, that s a very sensitive quostion, As you
know, there have been proposals not only tfo inelude nll of ‘the
employment. jurisdietion of the Federal Government in an ageney but
to bring together, perhaps in a Cabinet-level ageney, a Department of
[hnan Rights, all of the eivil vights funetions, including varions ne-
Givities of the Justice Department aaud other ngoneies,

One objection that has frequentiy boen vaised to that is that it wonld
he valnerable to appropriation euts, But 1 think that the time o ho
concerned abont prohlems like that is past, I think if we arve going to
deal with serious problems of employment diserimination and of her
civil rights problems, we just have to face up to what they are and
hring them out in the open,

I don’t think that we hide within a variety of different agencies ony
elforts to reach the moon or other planets, and 1 don't think we should
hide within n variety of different agencies onr efforts to deal with
civil rights violations. T think they should e put in one place and
we should deal with them, T think one lesson we should learn from the
moon program and other spaee programs is that when we wani to do
something we ean do it and one way to make sure we do it js to con-
centrato the vesourees necessary in one place with the adequate ant hor-
ity to accomplish that goal. That is what was done with the moon
program and should be done with employment and other forms of
diserimination.

Mro Mrreeaas, Just following up on that, 1 agree with that
statement on paper: theoretically T agree with Mr. Nathan's conelu-
sion_that for administrative purposes these funetions should he con.
tralized. But this is not a theoretieal problem: if is a practieal proh-
lem of getting the money to really implement this program on the
part of the (tovernient.

The fact of the matter is that KEOC has not been able to get the
kinds of appropriations that has enabled it to cope with the workload
it now has. It seems to me if we put the Office of Federal Contract
Compliance into the Commission’s Funetions, we are going to be com-
pounding the problem, espeeially if we give a cense and desist order at
the same time,

I was wondering if you have given any thought to the possibility
of some time phasing of this joint function; that is, for example,
you might give the Commission cense-and-dosist order power to de-
lay the transfer of TXOC until the Commission has had time to abh-
sorb its change in this funetion and until we see what effect, this really
would have on the Comniission’s operation,

Mr. Guiersrein, Let me answer your question in two parts, Pirst
of all, T don’t think that there have hoet enormons resonrees coneen-
trated in the Labor Departinent to deal with contract compliance.
[ believe there are 18 professional employees in the Office of Federal
Coritract Complinnce who deal with that problem as of today. Cor-
taitlly, BREOC, if it had this responsibility, could find 18 emplovees
to dothe same work.

Going beyond that, T think it is a serious problem that we might,
uitder 2453, burden the KREOC with so many additional resporisi-
bilities that it would just sink under the weight of all this, and fur-

SRDT 70 12
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ther disillusion people ns to the capacity of the Federal Government
to deal with-these problems, :

We have given some thought to the possibility of phasing in these
additional functions, and it might be a good idea, As you know, when
title VIT was passed, there was a gradual phasing in of covernge for
the very reason that you suggested—that it was felt that initially
IO could not. handle complaints against employers of 25 and over,
s0 it started with 100 and more, then went down to 75, 50, and 25 or
more over a periocd of years, 1 think, especinlly if I1SOC is given
cease-and-desist. power, it probably woukd be a good idea to phase
in those other responsibilities at yearly intervals and give the KEOC
a chance to gear up to carry out its cease-and-desist mithority ef-
fectively.

Mr., Mrrrenaan. Pursning the same point a little differently, do
you thimk there is any danger that if we concentrate all of the civil
rights functions in one agency, we will somewhat dilute the effect
that you now have, a least in part, of having the whole Government,
every agency, committed to this function?

Isnw’t there some possibility, some danger of the public coming to
view KEOC as kind of a separate ageney, “that is the one that is
concerned with civil rights; we don't have to worry about. the rest of
the Government,” not only the publie but the rvest of the Government
also coming to that conelusion?

1t seems to me one of the virtues of the program as it exists now-—
and 1 agree that there are a lot of problems in the program—is that at
least people, 1 think, are beginning to understand the entire Federal
Government has a commitment to equal employment opportunity,

Do you think there is any danger if we centralize everything in
EEOC wo might dilute this?

My, Grieksreix, As I understand S. 2453, even if the Oflice of Ifed-
eral Contract Compliance funetions were transferred to KIEOC, the
varions Governtitent contracting agencies would =till retain responsi-
hilities that they have now to insure there is no diserimination, They
would still have that initinl responsibility, So we wouldn't be depriv-
ing them of that vesponsibility.

However, the point you minke of the necessity of all Federal agencies
to realize the civil rights implications of their programs is a very good
one. | think as long as we have title VII on the books, which does give
the responsibility to individual agencies to make sure that their Fed-
eral assistance programs are free of diserimititition, we will ereate an
atmosphere in the Federal Governiment that just as it is important, to
build Lighwnys, it is equally important to make sure that when those
highways are built. Federal dollars arve spent in such a wav that
everyhody gets a fair shake, '

I think the point you make is very well taken, that it is a responsi-
bility of our Commission, as of other agencies concerned with civil
rights, to impress upon all Federal agencies that civil rights is not
something off in the corner; it is something that is part of every single
Federal agency’s program.

Mr. Mrrreiaran. One last question, You have completed your study
of the State and local governnients, Flave you dono anything in the
area of Federal emiployment?
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My, Gricxsreiy, Our agency has never undertaken an in-depth
study ol Federal employment as it has of State and loeal govertiment
employment, We have, in the course of some of our hearings, denlt
with individual situations, but. we have never done an in-depth study.

As 1 reeally most of these individual situations we dealt with in-
volved Federal civilinn employees working on military installations,
and wo have not found a very pretty picture in these sitnations.

Mr. Mrrreeatan. Do you expeet to be getting into that area in the
future?

Mr, Griexstein. We have just been preparing our budget submis-
sion for fiseal year 1971, One of the studies we ure proposing for that
vear is an in-depth study of the operations of the (ivil Service Com-
mission and the whole Federal employee equal opportunity program.
So we do expeet to get into that area.

Muv, Mrrreiaran, Thank youn very much.,

Mr. Naare Pursuing one of Mr. Mittelman's questions, do you think
that INIEOC, as an independent agency, has the potential for as effec-
tively coordinating the nondiserimination aspects of the procurement
program as has an agency such as OFCC, which is closer to the
executive?

Mr. Griexsrein., One difliculty with the question that you ask is
that I don't know what the word “effectively™ means, beeause 1 have
never seen it done effectively. Tt has heen done very poorly in the past.
In fuct I think Secretary Shultz almost acknowledged when he was
here that the program has been a failure, but he asked for a proba-
tionary period to try to improve it.

1 an not sure it could be done any worse. I wounld think that perhaps
EEOC would be freer from political pressures or pressures from
arious interest groups than would an executive agency in the Gov-
ernment, I think that if it were made clear, if the President delegated -
to KEOC this authority to carry out this program, then 1 think the
other Federal agencies would go along.

Senator Winniaas, Thank you, Mr. (Hickstein.

Our next witness is Mr. W. L. Thornton, President of the Southern
States Industrial Council.

STATEMENT OF W. L. THORNTON, PRESIDENT, SOUTHERN STATES
INDUSTRIAL COUNCIL

My, Trorxron. My namie is W. T, Thornton of St. Augustine, Fla.,
and Fam president of the Florida Fast Coast Railway. T am appearing
hefore you today in my capacity as president of the Southern States
Industrial Couneil to present the conneil’s views on S, 2453, a hill to
expand the scope of activities and the powers of the [Equal Employ-
ment Opportuttity Commission, ‘

The Southern States Industrial Couneil is an organization dedicated
to preserving and strengthening the free enterprise system. 1ts mem-
hership comprises approximately 3,000 busitiess and induistrial firms,
85 percent of them located in a 16-State area extending from Texas
to Maryland and the remaining 15 percent widely scattered through-
out the United States. The council’s headquarters are in Nashville,
Tenh, We appreciate this opportunity to be heard,
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It is our helief that S, 2453 and other bills to expand the powers of
the Kqual Kmployment Opportunity Commission are o threat to the
rights of the States and the rights of (he individual. In the area of
States rights, it is the deelared poliey of the Southern States Industrial
Council to “safegunrd the rights of individual States by holding the
Federal Government to the delegated power as specified by the Ifed-
eral Constitution and to the statutory proecedure in administrating that
])()w(‘l'." '

In the area of individual rights, it is the declarved policy of the
council to *proteet in every way the mights of the individual as guar-
anteed by dn\ Constitution, These fundamental rights are inherent
in every citizen and must be preserved inviolate,”

SSIC is dedicated to equality of economie opportunity for all
Amerieans withott regard to race, color, or ereed as one of the funda-
mental rights of eitizens, We believe the words fo be stressed here are
“equality”™ and “opportunity™ and will have more to say about that
later in this statement.

The couneil is gravely concerned over the continuous growth of
adminigtrative agencies of the Federal Government and the steady
encronchment of the IFederal bureaneracy into areas of State anthor-
itv. Kxpansion of title VIT of the 1961 Civil Rights Aet to cover
State and loeal governments and bring their employment practices
under the jurisdietion of the KIEOC would he a major step toward
hringing those governmental units under Federal control and vnder-
mining their authority.

It this trend is not halted, the balance of State and Federal powers
so carefully planmed by the Founding Tathers will be completely de-
stroyed. This is one ol the reasons we are opposed o any extension of
the powers of the KIKOC,

Thirty-nine of the States and many municipalities have their own
fair employment practice fnws, and it appears to us that further in-
trusion of the KIKOC into the area of State and loeal governments is
unwarranted and will serve enly to slow the developnient of State fair
employment. practice programs, v

The council opposes extending KEEOC jurisdietion to firms with as
few as eight employees, The owners and operators of small business
firms already have been saddled by government at all levels with a
heavy burden of keeping informed of the details of governmental rules
and regulations, submitting to inspections and filling out forms, and
maintaining many kinds of records.

Government should be concerned with eneonraging the establish-
ment and operation of small husiness enterprises, for this means more
employment opportunities for all. Making the smatlest business enter-
prises subject. to the KEOC, adding still another burden of Govern-
ment. regulation on the small businessman, is a step in the opposite
dirvection. Furthertore, we do not believe there is any need for this
extension of jurisdiction.

The labor supply is short today. Most operators of not only small
business establishments but large compéinies as well are having « great
deal of difficulty in finding the employees they need. In the search for
qualified employees, race, color, or creed are daily becoming less im-
portant. factors to the employer, if they were factors for him in the
past,
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The proposed expansion of the KOs jurisdiction conld tremen-
donsly inerease the EEOC caseload, Aecording to the BEOC repoit,
for 1968, its bhacklog of eases to he investignted and conciliatod con-
tinues to grow, Caselond per Hseal year jumped from 88H1in 1966 to
15,068 in 1968, the KEOC annual report stated, and S, 2453 would add
another vast segment of the publie to the Commission’s domain,

It would seem the wiser move to allow the Comtnission to develop
its present machinery and practices toward the judicious handling of
the present eassload rather than taxing it with further expansion of
anthority.

Senator Winniavs, Your concern there is with the KEKOC and their
problems ¢

Me Tnorsros. Yes, sir,

It is the seetion of the bill giving the KIKOC power fo issue cense
and desist orders to which we objeet most strongly.

In the Civil Rights Aet of 1964, Congress earvefully stipulated that
e employer aceused of violating the equal employment opportunity
provisions wonld be entitled to a trinl in court, speeifically the Federal
distriet court of his loeality. S, 2453 wipes out that right to a court
trial and gives the Fqual Kmployment Opportunity Commission itsell
the power to determine the facts and to adjudge the guilt or innocence
of the aceused.

The new legislation also takes from the Federal distriet courts and
aives to the Commission ieelf the power o issue orders and decrees,
requiring “aflirmative netion™ on the part of emplovers, such as the
“reinstatement ™ of former employees and the “hiring™ of new employ-
eex, with “back pay.”

There has probably been no legislation advoeated in Congress,
within recent years, that containg a greater danger of injustice and
oppression than does this proposed statute, 'The issue is not whether
dizerimindtion, with respeet to employment opportunities, should be
prohibited, That is the law, and it 15 not now heing challenged.

The question is whether in ease of disagreement or dispuie as to an
employer's complinnee with the law, he shall no longer have the right
to a trial in court—-a right which is not only traditional and funda-
mental, but which has heretofore heen assured to him in the Civil
Rights Aetitsell The EKIROC is not a judicial, nor a semijudicial body.,

In the long history of struggle with governmental power, men have
painfully learned that the difference between a trial by court and a
trinl by bureaneracy is the difference hetween day and night.

There is little consolation to be found in the faet that the new
act. would provide that the employer, who consgiders that the Commis-
sion has imposed an unjust order upon him, could seek review in the
appellate courts.

[t has become all too familiar that the appellate courts, deluged by
stich petitions to review the actions of administrative ageneies, uni-
formly tend to deelare that they would not themselves have made such
a finding or ruling as the ageney has made, but that the maftter is one
comimitted hy Clongress to the diseretion and “expertise” of the adminis-
trative bodyv and that they are, therefore, not disposed to hiterfere,

There are still further aspects of the proposed legislation which are
startling, The procedure preseribed in'the new aet by which the Com-
mission would move throngh a case would be upon “a complaint,” filed
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by the Commission with itself, asking itself to adjudge in favor of it-
self, and to grant to itsell a deeree against the defendant, Tn such
a statute, American jurisprudence would ceem to have arrived at a
strange state indeed.

The present statute stipulates that the court may issue an order
against the employer if it finds that he “intentionally engaged™ in a
violation of the law. 8. 2153, in abolishing the right to a court trinl,
also deletes entively this fundamental limitation. Tt provides that
if the Commission should, for any reason, decide not to proceed upon a
charge, tlien the respondent may still be subjected to a lawsuit rpon
that charge at the hands of any “aggrieved person.”

S. 2453 provides that the Commission may at any time upon reason-
able notice, modify or sot aside, in whole or in part, uny finding or
order made op issued by it. This provision appears to ns to be much
too broad, and if it were taken literally, it would seem that under this
hill there would be no such thing as a final order of the Commission.
Tt would keep the employer found guilty of some infraction in em-
ployment practice forever subject (o further penalty or IKEOC orders
for that smime infraction,

‘T'he Southern States Industrial Council does not helieve there is a
demonstrated needl for giving the EXOC any additional powers, If the
('ongress desires to grant the KIEOC additional authovity, it is sug-
gosted that the better method would be to grant the Commission the
power (o bring action in [federal distriet court after a finding of *prob-
able eause® of violation of title V11 and failure of coneiliation. This
is basieally the method that would be followed under S, 2806, which
was introduced on August 8,

One of the key sections of the bill would transfer funetions of the
Oftice of Federal Contracts Complianee from the Labor Department
and the equral employment opportunity activities of the Clivil Service
Commission to the EIOC, 11 this would result in an end to the dupli-
eation of investigations and reviews by the varions Government.
agencies involved in the field of equal employment opportunity, this
would be one of the few salient features we find in &, 2453,

Tarlier in this statement we placed stress on the words “equal®
and “opportunity.” We now come back to that because we helieve
it i the key to many of the problems arising from the actions taken
by Federal officials under the heading of civil rights.

“Woe helieve the (Congress made elear in civil rights legislation that
it infended to prevent diserimination in hiring and advancement of
emplovees on the hasis of race and did not intend to compel preference
in emploviment and advancement of racial minorities. Nor was any
congressional sanetion given to establishment of percentages or quotas
in employment of members of racial minorities.

Yot some Tedernl employees in missionary zeal to achieve what in
their view is justice for raeial minoritics, insist on preference in the
emplovment and advancement of menibers of minority groups, not
just. equality of opportunity. This is veverse diserimination becanse it
denies equality of opportunity to white applicants and eniployees, Tt is
a violation of the eivil rights laws and the constitutional rights of the
individual.

The pressure of Federal officinls for preference in employment op-
portunities, for members of racinl minorities is one of the principal
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reasons the Southern States Industrial Conneil is opposed to giving
additional powers (o the Equal Employment Opportunities (Commis-
sion, We, therelore, oppose passage of S, 2453 and urge that the Con-
gress, instead, tuke steps to see that the vights of hoth black and white
eitizens to equal employient opportunities we sufeguarded and the
intent of the Congress is not twisted by employees of FFederal ageneies
“and departments,

Senator Wirniass, 1 apologize that T was culled to another com-
mittee, Mrv, Thornton, and 1 haven't read all of your statement and
didn’t hear the earlier part, but vour Inst statement suggests that
Congress take steps to see that the vights of the black and white
citizens to equal employment opportunities are safeguarded,

Now, do you have an alternative to the s:lu;rg_»;vsl‘mrnlfm‘n:ni\'u to
either of the appronches before the committee now ?

Mr. Trornron, Welly I feel, Senator, that the machinery that is
now provided in the 1964 Civil Rights Aet is adeqitate if it is fully
utilized. I feel that the use of conciliation. the use of negotinitons be-
tween the parties to derive a voluntary solving of the problem will
provide an in-depth and a long-reaching solution to the problen.

['he purpose and intent, ax I understand the 1964 Civil Riglits Aet,
wias to try to arrive at a solution to diserimination in employment and
advancement. policy. I think this can be done better if it is done on
a voluntary basis,

Senator Winpiams, You ave Precident of the Flovida Iast Coast
Railway?

M, Trorxroxn. Yes. Tam appearing here, however, ax a representa-
tive of the Southern States Industrial Counetl,

Senntor Winniams, I appreciate that as representative of the South-
ern States Industrial Couneil is your capacity here, But your ocenpa-
tional capueity is with the Fast Const Railway, and I understand that
1EOC has received no complaints about your operation,

Mr. Tnornron, No, sir. We have in faet been complimented on our
efforts in Chis direetion. We feel—and T think perhaps we may he not
alone in this—that great progress has been made in the South in elinii-
nating many of the problems that we are talking about here in dis-
erimination,

I think this is a result of the growth, the business opportunities,
the employnent opportunities that have been achioved through free
enterprise and through this area, and 1 thiuk a great deal of the eredit
goes to the progress that is being made thronghout the country and
particularly in the South as a result of free enterprise and the op-
portunity, the job opportunities that arve being developed through free
enterprise and throngh the training that is being provided people by
industry. 7

Senutor Wiritays, Where ix your railroad’s home base of opera-
tions? |

Mr. Tuornrox. St. Augustine, Fla,, is our headquavters,

Senator Winpiass, I sove the statisties bear you out on that part
of our country; the South and its emplovment opportinities arve
growing. There is no doubt about that, A lot of the former northern
textile industry is now southern based; I should know, painfully, be-
ng from a foriiier noitlern textile State, ’



178

Thank you, 1 would like to talk with you further but, as yon know,
we e having time problems, Thank \mnm y miteh,

Mr. lmn‘\*-m\' Thank you very mmh,m~
Senator Wi, BIES Now we have Mr.Jalios Hobson, My, Hobson,

vou do not appear in any representative eapacity this morning. You
speak for——--

STATEMENT OF JULIUS W. HOBSON, WASHINGTON, D.C.

Mr. Honsox. I appear as a Federal employee on leave, speaking
about the opportunities inside the Federal Government,
Senator Wineeays, As an individual Government employee on leave;;

is that it?

Mr. Hossox, Right,

Senator Winnians, On leave foraday ?

Mr. Honsox, On leave for | year to'do a study on edueation in the
Distriet of Columbia in puhh(- sehools, 1 am a social seience analyst,
and have heen on leave of absence sinee April and will he until next
April, doing a study of public edaeation as & member of the Distriet
of Colmmbia Boaed of Eduention.

[ want to thank you for an opportunity to appear here and 1 want
fo give my unqualified suppért to the legislation which i< hefore this
committes, 1 also wiant to say that T am very happy to hear of the
attack on job :lmxnnmntmn in private enterprise,

[ don’t share the opinion that there has heen that much progress in
private employment in the South in terms ol job diserimination. Some-
how the data just don't seem to indieate to me that there has heen a
areat leap lorward,

I am very mueh concerned abont the faet that T am a taxpayer in
the United States and an employee of the Federal Government of the
United States and that theye is job diserimination practiced by an
ageney where my tax money is used to ereate johs denied me,

I am very much concerned about the role of the Civil Serviee Com-
mission of the 17,5, Government as a I\m'pm' of the keys to whint we
eall merit mnp!u\ ment i the United States, 1 have, over a period
of 25 vears of Federal employment represented over 30 Federal em-
plnwm in_job diserimination proceedings and have never won a ease.

I have had eases in whieh the evidence was so airtight that you could
have won them ina Sounth A friean court,

The U.S, Civil Serviee Commission as of 1966 had 818 black elassi-
fied mnplmv(w T3 pereent or 600 of these were in grades GN-1 and
below, Some 21 or 2.6 pereent were in GS--11 and “above, While we
are concerning onrselves with private enterprise and I’h:lulvlphn
plans, and so Torth, it seems to me we ought to got onr Federal honse
i arder,

101 were the owner of a private company called upon to end dis-
crimination, I would fivst waiit to know how the Government itself
is dealing with this prohlmn llw Government is dealing with this
problem ihmu«rh the Civil Service Cominission which hasa very bad
record.

T have subiiitted to this coninittee my testimony and T will fiot
sit. hove and repeat the data froin my fostiniony, Now T have some
pictures which 1 would like to show, beeause T think pictures are

worth a thousand words.
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I am in the process now of preparing litigation to sue the head of
every Federal ageney in the executive branch of the Government
for diserimination in the employment of black employees, women,
and Spanish Amervienns, T would like to show yvou the 1967 statistieal
picttire which are the Iatest available data on this subjeet, if T may.

I have here a chavt, Mr. Chaivman, showing that T8.7 percent ol the
bluek employees in the Federal Government are concenteated in grades
(S-1 1o GR-Gy that 198 percent are concentrated in grades GR-7
to 125 and that only 1.6 pereent of all black employees in the entire
history of the Federal Government have ever achieved grade 13 and
above. Mv, Chairman, we ave talking about 133,626 positions in 1967,

I think that this is a picture of job diserimination. Blaek employees
in 1967 held 105 percent of all jobs in the Federal Government, |
have prepared the same kind of chart, which | would like to show
vou, on women employees, Women are hardly eitizens of the United
States. They arve worse oft in FFederal emploviment than hlack people.

In 1967, 8001 pereent of the women in the Federal Government Gen
eral Schednle and equivalent are in GS 1 1o 6 jobs, Nbout N2 pereent
were in erndes GS-7 to 12, and less than 1 pereent were in grades 15
and above,

In 1962, the Mtorney  General of the Uniled Stafes reinterprefed
an old law fo stop personnel oflices Trom requesting registers of
“men only™ for jobs which they had set aside for men. Women were
not. gnaranteed an equal opportunity for appointment at all levels
until 1962,

One of the other elasses which T would concern my=ell with are
Spanish Americans, My, Chairman, 658 percent of all of the Spanish
Amerienns emploved in the Federal Government of the United States
are in geades 1 to G, and only 3.3 percent of Spanish Amerieans
are GS-13 and above,

These ave data published hy the Civil Sepviee Connnission, nander
tha seal of its Chairman, Tf these igures can be presented to show that
diserimination is not trae, then I eertainty would like to be informed.
I submitted to the Civil Service Commission, through Congressman
Ryan of New York, many of the 300 caxes on job dizerimination
which T eollected throughont the United States from Federal ein-
ployees, 1000 employees signed petitions and asked the Congress of
the United States to hold hearings on ederal job diserimination, We
could not. get a regular commitice to do so. thus Mr, Ryan convened
an ad hoe committee last December aind held hearings.

I have the 300 briels back from the Civil Service Commission, They
did not find for plaintifl in a single case. So T am here to charge that
the FL1OC machinery is uselessg intimidating, and complotely Tacks
eredibility, We thus have to go to the U.S, Distriet Court to deal with
this problem.

It has been said there is greal progress heing made in the Federal
Govermnent and thai the picture is going to be différent when the
‘new statisties are published, Well, T have here, My, Chairvinan, a
chart. which T have developed which shows the total number of new
ieneral Scehedule and similar jobs in the Federal Govermnent from
1962 through 1967, Out of 155,304 jobs GS-9 and above, black people
acquived only 6.4 pereent. Out of 51,099 sueh new jobs in the Federal
Government. GS-8 and below, 53 pereeirt went to Llask peaple.
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Senator Winnams, Let's slow down here, Mr. Tohson, Let's do
that again,

Mr, Hossox. Al right, This is Federal employment, change in
total number of omp]mom 1967 over 1962 by race, and by grade. In
the (GS-1 o S~ range, some 9906 jobs went to blacks, And the num-
ber of whites in this low level na-tlmllv declined by 3,56+ In grades
5 1o 8, hluek people nequired 17,174 new jobs, while 27,583 jnlm at
this lovel went to honblacks.

Senator Wineiasms, Where is this? Washington?

M. Honsox, Thisis the entive United States.

Senator Winniass, Say that again, How many people in grades 1
throngh -}/

Mr, Hopsoxn, Grades | through 4 there were 9906 and these are
general sehedule and similar pay systems, These do not take into con-

sideration wage board and other ‘pay plans,
Senator Winniams, I am sure we can repair my misunderstanding

here——

My, IHonsox, These are new jobs.

Senator Wirniasms, Oh, I see,

Mr, IHopsos. These are not all the jobs in the Federal Government,
These are new General Schedule and similar jobs that came on the seene
from 1962 through 1967,

senator WirLrans. Where did you get those figures?

Mr. TTossox, Out. of the report of "\lmm‘lt\ I mplm ment, IFederal
(m\mnment of the United  States,” pul)hahocl by Civ |l Service
("ommission,

Senntor Winrrasms, Grade | through 4 net inevease of 9,906 jobs?

Mvr, TTonson. Yes.

Senator Winpiams, And that is in the period of 5 years!

Mr. Hossox, Yes.

Senator Winniasms. Are you sure that is aceurate/

Mr, Hopsox, I would bet on it,

Senator Winniasrs, What ?

Mr. Honsox. T will bet on it being necurate,

Senator Winetays, What is the total new jobs for that a- yvear
period?

Mr., Honssox, Total new General Schedule and similar pay system
jobs for that H-year period would be 155,304 jobs (1S-9 and above, und
51,009 jobs (15-8 and below,

Senator WiLLIAMs, 200 000 jobs:is that it ?

Mr. Honson., S(m'wth‘ing like that,

Senator Wirniams, Then the idea that we have got a runway in-
crense in swelling our bureaueracy ‘is disabused when von compare
that with all the other growth fignves ine Indmn the National Govern-
mon(ul budget. They are ather smull, is o rather small figure,
isn'tit?

Mr. Honsox. These are true figures which we went over with a fine-
tooth comib heeause this is one of the hasic exhibits which we intend to
use in conirt,

Senator Winniams, ;‘\H right, Now, we have got 200,000 new Federal
employees, 1962 through (96T , right?

My, Honsox. Right, new General Schedule ind similar positions,

Senator Wm,m“\m 'l]n-mmh. All right. Now, how-does it work onf

on the race bit?
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My, Tonsox. Now, if you drop down to the hottom, these two pie
charts, you see hore we hroke these down GS-8 and below. In the
GS-8and helow range where there were 51,099 jobs, 53 pereent of those
jobs went to blacks,

senator Winnianss, Just to get apprecistion of what (i5-8 means
in salary, what is the salary ?

Mr, Hossox, T think the salary of a GS-8 is somewhere around
$5,000, Something like that, Maybe n ittle morve starting salary, Now
of ithe 155,304 new jobs (i8-9 and nbove, blneks got 6.4 percent,

senator Winptass, You don’t have the applieation figures here in
percentages of black and white people ?

My Honsox, I don't know whit you mean by application figures.

Senator Winniams. Those who applied. Tiow many blacks applied
and how many whites?

Mpr. Tonsox, No, I don’t have those. Shall I goon?

senator Winnravs, Yes,

Mr. Honson, T have more charts, Tt has been said that one of the
problems with blacks going hito these high jobs is that they are not
qualitied or edueated, therefore they can’t qualify for the high-level
positions. T made an investigntion of Library of Congress data on
eduention of its employees for the yvear 1963, 1 found, for exnmple, that
6 pereent and b pereent of the whites and Negroes, respectively, in the
Library of Congress have college and post-gradunte degrees,

Six percent of the whites working at the Library of Congress in 1963
versus 5 pereent of the blacks had college and postgradunte degrees,
Now, that should be vefleeted in the employment situation. 1 was con-
corned then about the rate of promotion among the whites versus the
rate of promotion among the blacks.

I took an average of 4 years in-grade and computed the length of
time blacks versus whites stayed in-grade longer than 4 years! In the
lowest job classifications GS-~1 to GS—4 only one of every three white
employees remained in the same grade beyond step 4 over + years
hefore he was promoted or left the Librarv., Bat one of every two
black employees remained in his grade longer than 4 years. The fact
exists despite the relatively equal edueational acliievement in the
Library of Congress. T have argued throueh time and testimony be-
fore congressional conimittees that black remains in-grade in the Fed-
eral Government on an average of 5 vears versus whites, who remain
in-grade in the Federal Government on an average of 16 months.

My final chart which T would like you to look at is one dealing
with the money. Now, T am not in favor of a quota system, hut if we
are ooing to have gpeeific quotas for private enterprise such as the
Philadelphia plan, we could have one for the Federal Government, It
is only fair

Whenever you charge a Federal ageney with diserimination, they
say, “Oh, nos hot me. Twenty-two pereenit of our employees are black,
<o T am really better than the population ratio.” Or, #22 percent of my
employees arve black, and the national ratio of Fedéral employees
hlack 1s 10.5 pereent so we don’t diseriminite,” ,

1 don’t buy that, but if they insist on using that quota system, then
let's take it to its extrome and talk aboat the money. IT ‘we have to
buy a quota systeni; which the Govermmernt scems to support, blacks
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made up 105 percent of Federal employment in 1967 and they got
only 8.6 perconi of the money. Now, this refleets their concentration
in the lower grades, and my position is that if we ingist upon quotas,
then let’s have n quota system by grade, 105 percent in every grade,
and blacks won't lose $187 million as they lost in 1967,

Quickly talking abont other citizens who are diseriminated against,
the women—they ninde up approximately 42.4 percent of Federal
employment in 1966, ‘They got only 0.8 percent of the payroll. As a
result of their being concenteated in lower grades they lost $1,125
million in 1966, 11 they had been distributed on the quota system whieh
the ageney heads like to quote, then they would have certainly made
more money,

I want to clean up the question of in-house diserimination, I am a
tnxpayer and with my taxes my Government ereates the jobs which it
denies eitizens beeanse of race, national origin, or ex. I have done just
nbout everything I conld within the framework of the existing
machinery designed to deal with Federal job diserimination, and 1 ask
this committee that while coneerning yourselves with private employ-
ment, please do not overlook the picture ingide of the Federal
(rovernment,

I think it iz a waste of time and resources, for Federal employees,
and it s certainly beyond our ability to pay, to have to go (o the U,
district court to deal with this problem. But after 300 cases in 25
vears, I think the time has come to go into the arenn of Iast resort
whieh is the U8, disgtriet conrt, Thank you.

Senator Winniass, Do von address vourself to the cease-and-dexist
anthority that one of the bills proposes?

Mr. Honsox, Well, T think 1 agree with the conse-and-desist nuthor-
ity in the bill that you have before you. I think that the power to en-
foree this legislation shonld be vested in the KEOC, T have had quite a
bit. of experience in court-—not as a lnwyer but as a plaintiff--—some-
times in jail and sometimes trying to put other people in jail, and 1
have found that conrt caxes are not only long and drawn out, but very
expensive and sometimes guestions hecome moot in the process of
Jitigation and emplovees diseriminated against who earry througeh the
court process really becone disconraged amd leave, or die, even, before
this can be carvied forward, ‘

I think the proposal to go to court is nothing but a proposal to
rirenmvent an(l dodge the issue of dealing direetly and quickly with
the question of job diserimination, so I support that part of the Hill.

Senator Winniams, Well, then, T gather, [ wonld concluide that you
are in agreement with the part of the bill that would lift questions of
equal employment from the Civil Service Commission and put that
responsibifity in EEOC; vight ?

Mr. Howssox, T certainly would vemove it from the Civil Serviee
Commission, Fxenso the expression, but I think we have got. billy goats
in chitrge of the garden. Their record itself is a dastardly record
wliich eanndt be matehed in terms of diserimination by any other
ageney inside the Federal Governnient, They have a very poor record,
Their rate of finding on discrimination at the appellate Tevel leaves
something to he desired. Whenever an employee appeals a ease of dis-
crimindtion, aid even where they find diseriniination—after 2 vears
of litigation—almost never is anything done,
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I have 1,000 signatures, Mv, Chairman, of employees from nll over
the United States who have petitioned the (i‘i\'il Service Commission
in this aren, T'wo thousand of us are going to file a suit Friday morn-
ing in the U,S, district conrt on this very question of the time involved
in getting redress when you charge diserimination in the Federal Gov-
ernment of the United States, and of having to charge your supervisor
and remain under him for 2 yew~ after you charge him with
dizerimination,

Senator Winniavs, [tisnot aovery comfortuble feeling.

Mr. Honsox, Hisa Prightening process and 1 say to Federal employ-
ees now, 1 think yon are erazy if you charvge that man with diserimi-
nation wnder present eirenmstanees, beetise you are going to be left
there and he ean do exaetly a he pleases, Even if the Commission finds
for you after 2 vears, nothing may happen.”

senator Wineiass, | see yoinr point, Now 2,000 employees are going
to file suit, vou =y, this coming Monday ?

Mr, Hopsox, Friday morting at 10 o'elock in the U.S, distriet court,

=enator Winniaas, Here!?

My, Hossox, Right here in Washington, D.C.

senfor Witeias, Federal Government employees !

Mr, ITonsox, Yes, Mexiean-Americans, women, and bliek employees,

senntor Winntaas, What is the nature of theiraction

Mr, Hopsox, A elase action to deal with the question of job diserimi-
nation measured in terms of coneentration in lower grades, measured in
terms of rate of promotion, measured in ferms= of effectivene-s of
evievance procedirre, We e secking more than just an [Kxeeutive ordoer
with rapturous statements about diserimination based on race, creed,
color. and national origin, Tho~c of u= in minority groups realize that
words are not thines, and what we would Tike to see in the Federal
Ciovernment is a pesitive goal of how many black people are yvou going
to oot in there jobs, 12 1o 13 and above, Just like we are doing in private
idustry with =ome overscer, some ageney where they shonld report to,
to~how the progress they have made,

Senptor Winnisas, Are these 2000 petitioners plaintils seeking indi-
vidual personalized velief, ora general relief Tora elass of people?

Mr. Hossox, Thix is a general veliel for a elass of people and it will
be supported by about 35 or 10 individual eases in point, The class
action will show the overall statistical picture, The individual cases
will be used fo =ay, “Welly T amn an example of what happened to a
member of the elass.” The ease will turn on the total picture, not on
comre individual’s merit, That is too preearious,

My supervisor ean always prove that T don’t deserve a promotion,
but he ean't explain away what's happened to the entive elass,

I have here aiyarticle on this, if you would like to see it.

('The docrumetit referred to follows:)

[ From the \\")whmghm (DL%) Fvening Qtar, Sept. 1, 1969
Hopsox To SEER US, Jon Qeoras
{ By I'hilip Shandler)

‘Jultus W. Tohson, who-won a court fight to make de facto diserimination as
unlawful ay premeditated blas in schools, iy abotit to Inineh a shuilar attack on

fedoral employment,
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e will suggest that the government already has o model for “afirmative
action” {o get more minoity-group members thto better government jobs: the
Labor Department's so-enlled “Philndelphin plan” requiring specified hirlng of
minoritios by fhans with government construetion contraets,

Acting through Assovinted Community Teams, the eivil-rights gronp he sturted
0 fow years ago, Hobson witl file salt Sept, 12 tn UN, Distrlet Court hore ngninst
virtnally the entire ndmindstrative braneh of the government, President Nixon
ntd more than 40 ngeney heads will be eited ns defendants,
~ Bobrou will eharge that the present ebvii serviee employment systemn violntes
the constitutfonn! rights—uas set out In the Sth and 13th Amendmoents-——of three

clisses of workers: Blacks of both seses, women of ] raees and Spanish-

Ameriean,
He will ask the court, nfter hearings by n three<fndge panel, to order what

amennts to hoth rellef nnd reparations, Ho will seek

1. Employment “equality” for tembers of the plaintift elisses y oach agoney,
oneh sub-unit of 50 employes and in ench grade level,

2 e nceldeving of suel eiqpifty within one year, through a “separite system
of employment, prontoton and other such procedures,”

Fatling such achievement in g yvear, he wants a freeze on hiving and promotion
of others: if the gonl isn't met within two years, be asks “removal of personnel
to ereate vicaneies for the plaintiff cliaxses,

3. Back pay to members of these classes “for the resulis of past diserlminn.
tion.”" e estiinates this g totalling perhaps 85 million,

4. The enjoining of present regulations and the replacement of the prosent
deciston-making by supervisors with @ system in whileh “determinttions by racial
{or seanal) considerations will be oithey tmpossible or at o minfimum, Ineluding
if necessaey o system bagsed entirely upon nuchine computnfions,”

f. "the designition of some ather growp or ageney to xupersede the Clvil Service
Commisxion "in whole . . . or as to matters specifieally coneerning ogqunl eme

plovient apportunity, ., "
RATTERY OF LAWYERS

The nbove quotations are from a preliminary brief prepared by Hobson's [nw-
vers, who will inelude Willliin M. Kunstler of New York, William IHiggs,
formoerly of Washington and tow cotnseling indinns in New Mexico, and Chorles
[Fishman of Washington, Kanstler and Higgs worked on the Hobzon ve, ITnnsen
sehool eise in 196G,

As prospective defenduants in the new ease, Civil Rervice officinds deelined to
comnment on the partieulaes of the beief. Instead, they pointed to the exceutive
order on equil employment in the civit serviee fssued by President Nixon fn July.

It ordered an “affivmative program” to help Negroes and other minority mem-
hers got into better govermnent Jobs through more nggressive recraftinent, coun-
seling, training and sensitivity-teaining for supervisors. But 1t shunned any
quotas or goals, and avolded any openness to relaxation of job quatifieations,

The “Phofladelphin Clan®™, on the other hand, provides for gpecifyving the nom-
bers of minority-grofp workers to be hired for a partienlar governmoent-constrie-
tton projeect,

rdder the plan—which has been ordered into effect but is boing attacked by
Sen, Bverett Divksen and othors—suecesstal biddors must agree to hire nuinboers
of blacks, Orientals, Indiane and/zor Spanich-Americiing baged on a flexible
formula.

1 dan't see why the government shouldn’t set the snme kind of goals in hiving
H= own employees as §t orders private eniployers to hive,” Hobson says.

The tact that the government-omployment order contains no <uch timetable
reflects the wetkness of the Civil Rervice Commission ng-overseer of the anti-bias
program, Hohson sayy, beetuse the CSC made recommetidations on whiel the
order wax based.,

*They can proelalin any poliey or prograin they want o, he savs, “hiit I say
that the figures hélfe thein. ) '

' not going o argue that the conmiission is racist by dosign, Bt if it isa't,
then the so-catled merit systein war designed hy an idiot,” he deelnred,

Hohzon is partienlarly eriticl of that aspeet of the gystem which vests disere-
tHon in middledevel supervisors in hising aml promiotion. Most diserlniington
arises from this arrangetient, he says, and he is skeptieal that the projocted CS¢
offort to “sonsitize’” (he supervisors will ninke much differonce. o
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Hobson cftes now-famfline CRC figares which show that the percentages of
Negroes, Spunish-Amerieans and wonien in governmoent jobs are lower generally
thun the percentagos of these gronps in the population, and most ma rkedly in the
higher grades. “De faeto, this shows diseehntnation,” he eharges,

Hobson has eollected thousands of complidnts from around the countrey, from
present op wotild-be federal workers, and has invited them to come to Washington
Rept, 12 for a mareh on the courthouse when his suit iy fHed, He 1s also nsking £3

confribitions,
He is whimowing these compladnits, and others being colleeted with the help of

Local -1 of the Amerlenn Federntion of Governmont Einployes at the Departmiont

of Health, Bdueation and Welfure, for possible co-plaint s ;
A former statistieian ot IEW, Hobgon now is working falltime, with foundn-

tion fundys, to phipoint fafliites of the D.CC Edaention Department to implement

the gains won in the enrlier case,
Hobson wottld not. be surprised if the suit were thrown oftt of the Distrlet

Court. But he anticlpates more veceptivity in the U8, Court of Appeals for the
Distriet.

Semator Winnians, Is this in response to any feeling that the quota,
t cquota eriteria should be ohgerved ?

Mr, Hopson. Frankly, T would much vather see o system wherehy we
all hadk elbow room and faiv play and everybody had an equal chance
to get an_ecdueation, and in which the tests were not hinsed and we
really had a meritorious approneh, But we do not have that, and sinee
we do not have it and since the agencies always answer our charges in
terms of the pereentage of the black people, we don't have any choice
but to come out in favor of some kind of numbers of people by grade in
order to deal with this question of concentration in lower grudes,

I am not for a quota gystem personally, but 1 don't see what else |
can he for at this point to bring about change in this statistien] picture.

Senator WinLiaas, Expedieney dictates, rather than the principle, is
that right?

Mr. Honsox. Right,

Senator Wintaass, Thank you  very much, Mr, Hobson. Quite
obviously you put a great deal of your thought and energy into this
and it is help ful to the committee. '

Mr. Hossox, Thank yon very mueh,

Senator Wirnisss, Withont objection your prepared statement will
appear in the record at this point,

('The prepared statement. of Mr, Hobson follows 5

PREPARED STATEMENT BY JUrirs W, Iomsox, WastiNeron, D,
OUTLINE~FEDERAL JOR DISCRIMIN ATION

I the Federal Civil Serviee, ax of June 19686, black people comprixed ahout 4.7
pereent of the elassified employees, but only L6 percent of those above (N-11,
The new Stuidy of Minority Group Ewployment in the Pederal Government pro-
pared by the TS, Civil Nervice Commission indicates that by November 1967,
black people comprised 100 pervont of the elaseified employees bt <t foss thun
two pereent (1R 1 of those above (§8-11. '

L The UN, Cieil Service Commission---As of Juhoe 1966, 818 black elpssifion
eniployees were working at the Civil Rervice Commission itself and T8 pereeil or

GO0 of these were in grades GS-4 and hélow. Some 21 or 2.0 pereent were in gratlos
shoyve GN-11, i ] ]

The Comnitission's new study chows that by Novembor 1907, 70 percent wore
stilt employed in grades GR-4 and below, The new stidy showed 28 black emn-
ployeos in gradex above GR -1, an inerease of only one-half of one percent over
1940,

2. The Seleetive Nerviee Systen.—-1In the Selective Sepyvice System, fhere wore
50 enuployees ahove GR-E i 19630 51 40 1966 aid 53 In November 1067, In eaeh
yveuar-—none were hlack,
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B The Goverament Printivg Oflec, Ninety-two employees were lsted above
GS 11 In 19662 none were blaek, The new Commdssfon study shows G120 with
14 employees above G811 in Novewber 1987 st with no blacks,

A Depurtment of Health, Education, and Welfare, - -In 1906, TTEW black em-
ployees comiprised abott I8 pereent of all of its clussified employees, The new
Civil Serviee Commidssion stady shiows ian ierease oft three pereent by Novem-
her 1O67, About 63 pereont of the Macks in the depaetment woere GR—F i below
in 1866, and 60 percent were <t GR -1 and below In 1967, While the new OS¢
study showed sotte positive ehunge in HEW feom 1966 to 1967, other data reveated
that the 21 pereent of the HEW staployees who were Bliack received only 16 per-
cent of the department™s total payrofl,

G0 The Atlanta Civil Sepvice Reglon.- - 'Phis reglon covers seven sonthivri states,
Blitek employees comprisad sthout 18 pereent of all Federal smployoes in the
region fn 1806, but only one half of one pereent were abont GR-11, The 1967 ¢S
stml,;' shows the very samoe data indleating no change in the employmeit of binek
people,

. The fllas Clrit Serviee Region---The Dallay reglon covers four southern
states, About nine pereont of all Federal piployees in the region were black in
1H6G, and the pew CSE study shows about tiine percent. of the totad were hlack
in HIGT, nuother indieation of no progress in the employment of blaek people.

7. The President ainended Exeeutive Order (1240 in October 1967 {o deal with
the miel overlooked peudice of diseriminating against women in the Federal
Sorvice, A Study of FEmplogment of Wanen in the Pederal Goverament, 1966,
prepared by the .80 Civil Serviee Connmission showed thit women have fared
Httle botter than bliack cmployecs.,

I 196 there were 137000 white collar employees tn the Federal Service;
ahout 314 porcent of some G17,000 of these empolyees were woien, and shout K8
pereent were grade 8 and below, Seventy-two pereent of all women in white collnre
susitions n the Federal Service were employed in jobs at grade 5 and below,
Until 1962, Federal personnel officors cotidd even specify that the names of all
wornen be left off registers submitted by the Civil Seeviee Commission fo fill
SOMe dgeney vapeaneies,

In Fedoral ageney after ageney, there have been similar defaults of responsi-
hility to insure equal eniploymwent opportunity, This is particutarely emplinsized
by the absenee of huack employees at policy-making levels. No matter how effec-
tive genntees of equal opportunity may be on paper, they huve been nollifled
in the hiving and promotion practices by o govermnent that purports to be of, for
and by the people. I s inexcusable that any Job ereated in part by tax dollars
pild by minoritics shonld remuin elosed to minorities,

As the model employer and Keeper of the keys as to what defines “merit”, the
Civil Serviee Conmmission ennnot allow the quetlification of being white to domi-
mate, in practice, the fundamental strocture upon which the employment system
i bnilt-- throngh the encoyrngement of highly verbal and ireclevant exambia-
tions, prohibitive gqualitication standards, selective and arbiteary teaining pro-
grnms, diseriminatory promotion practices and a slipshod, intimidating grievanee
procodure, If this countey 15 to survive with equal justice for all--then we must
insist upot the fiest and foremost example of such justice in Federal employment,

Loutree . WS Civil Rerviee Commission, Study of Minority (Growp Employgment
i the Pederdl Gorerinient, 1906 awd 1967,

The Congressiondl Reeord, U8, House of Representatives, Congressman Wil-
Ham Fitz Ryan, “Enforcement of Civil Rights Legislation.” February 20, 10068,
ph. H=1036 1o - 16H).

Nelurday Freening Post.
1068, (“Speaking Out™),

“Unele Sum is n Bigot”, Julius W, Hobson, April 20,
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Senator Wirrtasts, Mrs. Lucille Shriver is oitr next witness, Mr.
Hobson was speaking in part for the women, but now the women will
speak for themselves. You have a fine organization,

STATEMENT OF MRS, LUCILLE SHRIVER, FEDERATION DIRECTOR,
NATIONAL FEDERATION OF BUSINESS AND PROFESSIONAL
WOMEN’S CLUBS, INC.; ACCOMPANIED BY DR. PHYLLIS 0'CAL-
LAGHAN, LEGISLATIVE DIRECTOR «

Mrs, Snrtver, Thank you, sir. It is unfortunate that our president
could not be here this morning, but it is my pleasure to be here to
present the testimony and with me I have Dr. Phyllis O'Callaghan,
our legislative director.

The National Federation of Business and Professional Women's
Clubs, Inc. submits this statement to urge this subcommittee to favor-
ably report pending legislation, S. 2453, a bill to further promote
equal employment opportunities for American workers,

The National Federation of Business and Professional Women's
Clubs, Inc. (BPW) is composed of some 180,000 working women
who live in all the 50 States, plus the District of Columbia, Puerto
Rico, the Virgin Islands and in every congressional district,

Our organization was founded just 50 years ago this July in St.
Louis to serve the interests of all the working women of America
and not simply our membership alone. BPW is open to any working
woman, and the federation’s membership includes secretarvies, law-
yeors, assombly line workers, clerks, teachers, doctors; in short, women
engaged in virtually every occupation imaginable.

ur objectives remain as they have heen for 50 years: to elevato
the standards and promote the interests of women in business and
tho professions; to bring about a spirit of cooperation among work-
ing women and to extend and expand their opportunities. Moreover,
we seek to remove barriers from, and actively assist in, the personal
development of all workers by helping to create a working envivon-
ment most suitable to both working men and women, for we are con-
vinced that as workers they sharve the same interests.

Mr. Chairman, the working women of America who constitute
almost 37 percent of the work force are no strangers to diserimination,
Private and public studies of the role of women in the working popu.-
lation clearly indict both sectors for the underuse and misuse of the
capabilities and potentialities of the working woman, Ounr members
welcomed the addition of the word “sex” to title VIT of the Civil
Rights Act of 1964, hoping that an effective attack would thence-
forth be launched on employment, promotion, and retirement dis-
crimination.

Although BPW has nothing but praise for the efforts of the Com-
missioners who have served on the Equal Employment Opportunity
Commission, which seeks to bring about compliance with title VIT of
the 1964 Civil Rights Act, and for their stafl, we believe that they have
labored undor extreme diffienlties. In fact, The National Federation of
Business and Professional Women's Clubs, Ine. finds a certain sub-
stantinl deficiency in that agency, specifieally, a lack of authority to
issuo judicially enforceable cease-and-desist ovders in cases of employ-
ment diserimination. It is primarily this that brings us before you
today, to comment on tho proposed legislation.
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Title VII of the Civil Rights Aect of 1964 has not accomplished its
intended purpose for a variety of reasons. In the first place the agency
created to administer the act, the Jqual Employment Oyt)portunity

~Commission (EEOQ), lucks adequato enforcement authority, in fact,
lacks almost any enforcement authority. Urider title VII the Commis-
sion is authorized only to concilinto a case through conference and per-
suasion, if it has first found “reasonable cause” to support a charge of
employment velated discrimination, If the EROC is unsuccessful in
achieving compliance, it will notify the charging party that a civil
action may be filed by him or her agninst the named respondent in a
U.S. district court. The Cominission has no power to compel com-
pliance with the act, |

A twofold discouraging effect results from these requirements and
omissions. In many cases the individual involved has neither the timo
nor the money to prosecute the case himself; secondly, the inability of
the Commission to take appropriate judicial action inhibits its ca-
pacity to even bring about conciliation.

Since passage of the Civil Rights Act of 1964, BPW has repeatedly
supported legislation that would provide KEOC! with the authority to
issuo cease-and-desist orders against diseriminatory practices and to
enforce such orders in the Federal courts,

This power is similar to that exercised by many Federal agencics,
such as the National Labor Relations Board, the Federal Trade Com-
mission, and the Federal Power Commission, as well as by the vast

ma{ority of State fair employment conmimissions.

We believe that if title VIT is to be meaningful, the ageney charged
with its enforcement must have adequate authority. We therefore wel-
come the strengthened capacity proposed in this bill before us, namely
the power to conduct zl(llmil‘llsh'ﬂtwe hearings and issue cease-and-
desist orders should conciliation efforts fail ; such orders being enforce-
able in the U.S. courts of appeals.

Woe are convinced of the need for that critieal enforcement capa-
bility, which we believe will encourage conciliation eflorts, even pro-
vide motivation for successful mediation.

Wo would also like to comment briefly on the other provisions of the
proposed legislation. The recommendation that would extend the Com-
mission’s jurisdiction to include employers of cight or more persons,
rather than larger establishments of 25 or more as the law now reads
seems eminently logical to us, Discrimination whether in large or small
establishments is indefensible, ‘

Wo also note that 8. 2453 would extend the Commission’s jurisdic-
ticn to employees of State and local governments as well. This too
seems a reasonable extension. Just last vear the Civil Disorders Com-
mission recommended that title VIT of the 1964 Civil Rights Act be
expanded to cover the hiring practices of Government agencies.

In addition, the bill would consolidate the equal employment op-
portunity efforts of the Federal Government, The Office of Federal
Contract Conmipliance of the Department of Labor and the equal em-
ployment opportunity activities of the Civil Service Commission
would be transferred to the EEOC. The purpose would be to effeet a
unified national policy with respect to equal employment opportunity.

- Mr. Chairman, Executive Order 11246 issued by President Johnson
in 1965 prohibited diserimination in Federal employment and by con-
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tractors doing business with the Government, Onr organization ne-
tively worked for the addition of the word “sex” to that directive and
Executive Order 11876 amended the original order in 1967,

We are thérefore keenly interested in iniplementation of that order
by thie Office of Federnl Contract Compliance (OFCC), which coordi-
nates and supervises overall complianee with these Txeentive orders.

Just Inst. month, Mr, Chairman, the OFCC heard testimony on pro-
posed sex guidelines which had heen devised to instire full im{)lo'nwn-
tation of a nondiseriminatory policy for women workers, BDPW testi-
fied on those guidelines hefore the Q1'CC at that time.

With this background, Mr. Chairman, you can iinderstand how im-
portanit BPW considers the organization of the agencies which will
enforeo eqial employment opportunities. BPW essentially supports
the iden of consolidating the equal employment efforts of the Federal
Grovernment, which now operate through the EOQC, the OFCC, and
the Civil Service Commission.

In their special report for the U.S. Commission on Civil Rights this
spring, the Brookings Ingtitute in discussing the OFC'C" and EEOC
decided that:

The coneluzion of this report is that the title Vi1 and Exeentive Order 11240
enforcement systems should no longer be separate, To the fullest oxtent possible
these responstbllities should be brought together under a single ageney.

Our reasoning for supporting the recommendation for unification
in this pending legislation concurs with that report and for many of
the same reasons. It seems to us that some coordination such as this is
necessary to avoid duplieation, overlaps, conflicting or confusing opin-
ions, and regulations, Both title VIT and Executive Qvder 11246 (as
amended) ban job discrimination by employers and unions.

All Government contractors with 25 or more employees are covered
(as of now) by both title VII and the Iixecutive order. In some cases
an aggrioved person would not know with whom to file a complaint,
his or her particular case might well fall under both the Executive
order and title VII,

Mr, Chairman, in testifying August 4 before the OI'CC panel, BPW
urged that the guidelines be worded much the same way as those now
used by EEOC in order to avoid just such confusion, uncertainty, and
delay. The need for unification of effort in seeking compliance with
equal employmenit opportunities was clearly brought home to us at
that time.

However, we would make one reservation at this point, The EEOC
is already burdened with more cases than its staft or funds ean accom-
modate. If new and additional responsibilities are to be placed on that
Commission, as this legi<lation would provide, then we urgently recom-
mend that appropriate and sufficient alloeations be made for stafl and
for funds comparable with these new duties.

Certainly, Mr. Chairman, we would not in any way want to dilute
our offorts. We believe, however, that this need not he the ease aind
simjl)‘ly wish to make note of the issue before this committec.

Thank you for your kind attention, Mr. Chairman and members of
the committee. It has been an honor and a pleasure to participate in
these hearings on legislation to further onr conimitinetit to equal em-
ployment opportunities, - :
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Senator Winniams. That is an excellent statement and I am sure 1t
will be helpful to the comniittee, It is n very pleasant situation to be
sitting here in agreement with the witness, 1 would like to ask you one
or two questions, Earlier in your statement you spoke of your organi-
sation's interest in thie working envivonment that is most suitable to
both working men and women. Your interest there is broader than tho
question of diserimination or lack of diserimination in employment, I
am sure.

Mrs, Snniver, That is tive, and we don’t ask for any more than we
are asking for the men.

Senator Wivrrans, This committee has been very hard at work in
an aren where there is total discrimination against women, and it was
never raised as a question of wrongful diserimination, Coal mining.
Wo are in charge of bringing greater safety and health requirements to
the mines. No women go into mines. Do you know why?

Mrs. SHRIVER. Whﬂ

Senator Wirrtams. There is an absolute superstition about women
down there in the mine. Did you know that? The only American
woman that we have been able to determine who has been in a coal
mine in relatively modern times in this country is Mrs, Franklin
Roosevelt.

Mrs. Srrriver. That is right, when she toured the mines in West
Virginia, and I am from West Virginia,

Senator Wirrniaas. This wasn’t true in other countries. I don't know
if that is true in other countries today, but it certainly was not true
in the 19th century. Remember in the novel by Kmile Zola, 1 woman
was & very important part of the whole mining process in the 19th
century. Now if you want to take this on to get women in the mines, 1
can tell you that it is absolute diserimination. But I think it isa matter
of more than superstition, 1t is the hardest kind of work. But women
are protected by States from unusnally long hours, or unusually hard
l\v?rk. Many States do protect women from the worst of the arduons
abor.

I know in the State of New Jersey we were slow to come to protect-
ing children from working, but cavlier in protecting women in diffi-
eult work. What do you think about the State laws in that respect?

Mrs. Suriver. Mr, Chairman, we don’t believe really that they are
protective laws for women and in many——

Senator Wirnians. That is what the lawmakers say they are.

Mrs. Surrver, T know that is what they say. We do not. agree with
that. In many cases T think they are a great deterrent to women in
management when you say they canonly work 40 hours. You couldn’t
have anybody in managdinent that works 40 hours, It couldn’t be.

Senator Wrrraams, They are overly protective ?

Mrs. Surtver, That is right. They are trying to be overly protective.

Senator WirnLiams. Very good. T have no further questions, Thank
you very much and your organization,

Mrs, Sriver. Thank you, Mr., Chairman, |

Senator WiLntanms., Our next witness is My, Tidward T, Ariderson,
associate sceretary for human rvelations, Friends Committee on Na-
tional Legislation. Mr, Anderson?
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STATEMENT OF EDWARD T. ANDERSON, ASSOCIATE SECRETARY
FOR HUMAN RELATIONS, FRIENDS COMMITTEE ON NATIONAL
LEGISLATION; ACCOMPANIED BY ED SNYDER, EXECUTIVE

SECRETARY

Mr, Anperson. Yes, Thig is our execeutive secretary, Mr, 1id Snyder,
who just returned to the country from a year in the Far Iast.

Senator Wirriaas, You may proceed.

Mr. Axperson. Mr, Chairman, my name is Edward T, Anderson,
human rights seeretary of the Friends Committee on National Legis-
lation. The FCNT. does not pretend to speak for the entire Religious
Society of Friends, but for those Friends appointed by Friends yearly
meetings and Friends organizations throughout the United States.

I speak today in support of the admirable intent of S, 2453 to allow
tho Equal Emll)‘loyment Opportunity Commission to do the task Con-
gress conferrod on it over 5 years ago, I commend the subcommittee’s
continued efforts to move this bill over the years. I am sure the com-
mittee will work out the most appropriate details to support Congress’
commitment embodied in the creation of the EEOC.

In speaking about the term “equality” we must recognize the psychic

“difference in attitude between whites and blacks regarding this prob-
lem, In the words of the Jate Dr. Martin Luther King:

There is not even a common language when the term “equality” is belng used.
Black and white people have a fundamentally different definition, Black people
have proceeded from o premise that equality means what it says, and they have
taken white Americans at their word when they talked of it as an objective,
But most whites in Ameriea, including people of good will, procced from a
premise that equality is a loose expression for improvement. White America is
not even psychologically organized to close the gap—oessentially it secks only
to make it less palnful and less obvious but in most respects to retain it

On the OFCC question, I feel this agency should continue to deal
with the large issue of fairness in Federal spending, TEOC should
continue to aid in all possible ways the individual mn struggling for
fair employment. This morning I would only suggest a few compelling
practical as well as moral reasons why the WEOC should be given the
tools needed to protect the individual from diserimination in the job
market from large institutions, whether corporate, labor, or training.

1. Our society can no longer afford not to fully tap its human re-
sources. We face crucial shortages in skilled craftsmen, competent
doctors, and public health workers, and educators. The sectors of urban
housing, pollution control, reliable utilities, and efficient mass trans-
portation will need millions of new workers as national priorities
change and we hopefully begin to meet these needs,

For an advanced industrial democracy to tolerate college graduates
to work as elevator operators for arbitrary, capricious and racist rea-
sons is a tragedy for the frustrated individual and insane for our
society as a whole. T shall later elaborate on the statistics of cost from
such inedqftiities.

Now, 1 pose these questions: Is our lack of resolve to move off dead
center on equal employment opportunity worth the risk of having the
potential scientist who could discover a cure for cancer languish in
IHarlem? Must our fear of offending a few recalcitrant businessmen
and union leaders mean that vital public needs are unmet for lack of
enough skilled workers? The President’s Manpower Report in 1968
noted that over half of nonwhite workers are engaged in service, labor-
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inﬁ and farm jobs, double the percentago of whites, Mr, Chairman, I
submit that not only cin we not afford to waste our human resources
while these critical needs exist, but that it is money in the bank of
national well-being to insure that we do so. EEOC strengthening is an
essential first step.

2. Investing the EIROC with cease and desist powers simply brin
that Federal agency up to par with the powers of such others as the
Food and Drug Administration, Federal Trade Commission, the food
inspection standards of the Public IHealth Service and Agriculture
Department, and the exacting standards of the National Aeronantics
and Space Administration, |

I ask you: If Grumiman Aireraft built a moon craft which violated
agreed upon standards, NASA would not ask their “voluntary com-

lance” and then, if that failed, leave it up to Neil Armstrong to

ring suit to insure delivery of a safe vehicle, Why cannot the power
to demand these same no-nonsense standards hold for other govern-
Tlc;nts}gl agencies dealing with human, rather than technical relation-
ships
he problem of job discrimination also must be tackled so that the
efforts to improve education, public health and job training will not
be in vain, due to lucked business or union doors, The President’s great
emphasis on jobs as a solution to welfare make it doubly necessary
that we act to insure that the jobs which might be available will be
open to anyone qualified.

The Justice Department has, for many years, had the authority to
bring suit, if voluntary compliance has failed, to end certain uncon-
stitutional actions. Surely in the realm of work which involves 80
million Americans daily, we can take the necessary steps to likewise
enable ‘GC{uitable treatment and compliance with American ideals, as
expressed in the Constitution and acts of Congress.

3. Speaking as a black person, I insist that we also consider the costs,
for mihority groups, of postponed action to beef up powers of the
EROC. Last year, testifying on the manpower implications of the
Kerner Report, before the Joint Iiconomic Committee, University of
Utah Economist R. T. Robson said:

.+ . tho minimum you come out with in terms of present cost is something in
the neighborhood of $6.3 billlon just in lost income because we failed to utilize
these hamtin resources of the non-white population in this country in the sdame way

fn which we utilize the white poptilation. .

Over $6 billion. That’s over half enough to bring every family in-
como above the poverty level, Another way of looking at the costs to
the Nation of the nationwide pattern of job discrimination is that in
1967 only 24 percent of Negro men with high school diplomas worked
at white collar jobs while 41 percent of whites with similar education
worked in the clerical, managerial, and sales levels,

White collar jobs seem aptly named. Those who oppose the work
of the EEOC and who refuse to give it needed power because it al-
legedly will inconvenience or “harass” unions and busihesses miist
also consider the past and present affront to millions of minority group
members—workers and would be workers. Last year’s Manpower Re-
port of the President noted :

The overall oceitpationnl position of Negro men was estimuted to be 23 per-
cent below that of whites, with differences in educational attainmoent account-
ing for a third of the difference (or perhapz as much as half if allowance i
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mitde for qualitative differetices in education). The remainlng difference is
largely attributablg to antl-Negro bias,

For the unions and businesses yet to act, equal (‘1‘11!'510ymcm oppor-
tutiity means changing old habits in some cases, For the minority
workers it means dignity and equal pay for equal work, For the cotin-
try it means less money needed for programs which deal with the
manifestations of job diserimination and greater national produetivity
and utilization of human resources to solve national problems. Passage
of S, 2433, which would require little or no money, would be o good
first step in that divection,

"There is also the price we pay when a bleak outlook for employment
serves as a disincentive for further edueation or skills training, A bru-
tal self-fulfilling propheey has resulted : minority workers are treated
unfairly for it is believed they are inferior-—because of this treatment,
it pays little to further one's edueation, ‘I'he Subeommittee on Kmploy-
ment, Manpower, and Poverty last year reported,

“Negro men who had attended college, including those who gradu-
ated, earned an average of $5,928 in 1966, which was $1,140 less than
tho average for white men who completed high school but did not go
to college.”

1. Finally, broadening the anthority of the BEEOC, especially as
outlined in 8, 2453 sets up judicious procedures which both assure
settlement of diserimination grievances and fair, constitutional, and
reasonable treatment of offending groups. The proper channels for
appeal, privacy of records, informal settlement at any point, estab-
lishment of facts, ave all embodied in the bill,

Allow me to suggest. several {urther considerations: A complement
to adding cease and desist powers might be carefully condueted publie
hearings at a certain point along the process. This could well aid in
mobilizing community feelings behind applying our demoeratic ideals,
which all share and proclaim, to specific practices of certain
institutions.

Second, the choice of how to strengthen KEOC is not simply either
cease and desist powers or the administration proposal, for both
powers could well interact for even more eflective enforcement, Also,
I do not believe it must take years to set up any new program or
authority,

Third, if IJKOC is to be moroe than a token investigatory and hook-
keeping bureaucracy, tundihg must be adequate to provide the stafl
neeced whether their powers are inereased or not.

I am awave, Mr, Chairman, of the sad history of legislation such
as that under consideration. The Nation owes you a debt of gratitude
for continuing with new proposals and further hearings in this area.
I have no doubt that the subcommittee and the full committee will
report out an excellent piece of legislation which firmily aims at the
problem while assurifig constitutional and procedural equity for all
parties. Therefore 1 urge that we unite in devoting our efforts to
bring prompt floor consideration and passage after reporting the bill,

I would conclide by assertinig that for the worker diseriminated
against, there is no difference in his life between our failing to act at
all and repeating all our fine intentions in an equal eriployment op-
portunity agency with no teeth. .

Indeed, there is more of a sense of Letrayal, of false promises with
halfway inaction among the poor. Likewise, Mr. Chairman, for my
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street friends, there is no diflerence between the committee reportin
ottt n strong equal employment. opportunity enforcement hill with
action then blocked by n few willful men and onr forgetting the whole
matter and going home tody. The main battle is to come, ‘

I we hold that Government is organized to promote the general
welfare then wao shouldn’t hesitate to remove the burden of proof
for enforcing job nondiscrimination from the individual worker, For
by definition, a plaintifl' is a single individaal, unemployed or under-
employed and poor. _ ‘ .

GGovernment. should insist that the right to orgnaize unions or to
conduet business entails the responsibility of conforming to constitu-
Fional standards of fairness which ave actually enforeed. 1 urge posi-
tive action now to assure equality of employment for all Americans,

Senator Winniaas, Thank you very much, Mr. Anderson. That was
an excellent stntement, Could T have a little of your personal back-
groind? Are you full time with the Friends or how do vou divide
your time?

Mr. Axperson. Yeso I have joined the Friends Committee on Na-
tional Legislation last July from San IFraneisco, University of Cali-
fornia, Berkeley,

Senator Wirniams, The University of Californin, Berkeley?

Mr. Anperson, Right.

Senator Wirnianms. Tt is still there. T was there a week ago yester-
day. Well, you are a good addition and my good friend with you,
I am sure will attest to that.

Welcome back to Washington,

Mr. Snyper. Thank you, sir. I was in Singapore for 2 years with
the Quaker international conferences and seminars program.

Senator WiLriams, I hope we have an opportunity to learn at in-
formal session more about 1t. We don’t have time to continue our dis-
cussion_here hecause, as you know, we are apt to very shortly ad-
journ, T wonder though, Mr, Anderson, here in your prepared state-
ment you suggest that equal employment opportunity could mean less
money needed for progeams which deal \\'iih the manifestations of job
diserimination and ereater nationsl productivity and utilization of
human resources to solve national problems, Are you (alking there
perhaps about onr need for manpower training and development for
job training corps?

Mr. AxpErsoN. No.

sSenator Wrnriasms. For welfare programs?

Mr. AnprnrsoN. 1 am speaking to those things that we pay for be-
ause wo don’t solve this problem of job discrimination, )

A few weeks ago on my vacation I talked to my own family, my
youngor neluhews, about, you know, what were they going to do after
high school, Were they 5oing to go to college or trade school., And
1 was sort of disappointed because of, I guess, what I am doing aboit
their view of life, their realities, as they saw it, where they coiild
go. And T see job training programs being set up as entry level when
many kids have the ability already if it is really cultivated and they
know those channels are there to go straight into it without goin
through the job trainihg, Thiat is the kind of cost I am saying wotl
be reduced if real job opportunity was there, -
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I am not speaking to the State and local government discrimina-
tion issue. I think that has beeh adequately covered already. But that
whole aren is really something to look at. In San Francisco over the last
5 yoars we were in a linssle there with the fire department. My son, that
is behind me, he thinks firemen are great guys. If he wants to be a
firemian he is going to be a fireman. That is the kind of thing I am
talking about, He shouldn’t have to take a job training program to
be something else, if lie wants to be a firoman.

Wo really had a rough time in San Franeisco trying to bring around
tho five department, Dick Grogory made a joke out of it by saying that
he felt terribly uncomfortable staying in the Mark Hopkins Hotel
when there was only one black fireman in town, Tf there was a fire and
the firemen put out a net and said jump from the 14th floor and he
lonked down and saw all those faces, he would be a little reluctant. I
think that is very apropos.

senntor Winniavs. [ vepeat, I wish we could go on, but we have to
go ahead.

Mr. Axperson. Fine. Thank you, sir,

Senator Wirniaxs. Thank you very much, There will be other oc-
easions to have you before this subcommittee. |

Senator Winriass, Is Mrs. Nelson Burgess here from the Unitarian
Universalist Women's Federation? Mrs. Burgess?

STATEMENT OF MRS. NELSON A, BURGESS, EXECUTIVE DIRECTOR,
UNITARIAN UNIVERSALIST WOMEN’S FEDERATION

Mvrs, Burarss. Mr, Chairman, my name is Constance H. Burgess, I
am executive director of the Unitarian Universalist Women’s Federa-
tion, an organization of 18,000 women in the United States active in
church and community. 1 am here today to sapport S. 2453, the Wil-
liams-Javits bill, to improve the administration and enforcement of
the equal employment opportunity provisions of the Civil Rights
Act of 1964,

Tn 1963 and 1964, support of the passage of the Civil Rights Act was
one of the primary concerns of the Women’s Federation. We have re-
mained active in the field of civil rights, though our emphasis has
changed. More and more, we realize that as women, we cannot act ef-
fectively on any social issue utitil our own status as full and equal
members of society is confirmed.

I appear today as a representative of a women’s organization and
my testimony, perforce, will deal most directly with the problems of
sex diserimination. However, I am mindful of the fact that grievous
discrimination exists in employment on the basis of race, religion, and
nationil origin and that this bill if enacted will go far toward achiev-
ing equal opportunity for persons in all these groups.

We seek equal opportunity for women in employment hecause of its
humanitarian aspects. We, as womeh, are withesses to the fact of dis-
crimindtion. We live the discriniination the U.S. Department of Labor
has docurtienited, in salavy, in promotion, in seniority rights. There are
29 mllion working women in the United States today, many of them
heads of families arid by themselves supporting as many children as the
‘mieh working besidas thein, ) '
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One-half of these working women earn less than $3,700 yearly—
barely above the poverty level. The Bureau of the Census, in its
Current Populdation Reports for 1967, demonstrated this appalling
wagoe and salary diserimination against. women. It found that medianh
yearly earnings for white women, employed fulltime, were $4,200, and
for Negro women, $3,194, The comparative earnings for men were—-
white men, $7,396, and Negro men, $4,777. Thus, white and Negro
women both carned less than Negro men and Negro men earned less
than white men, and the Negro female is at the bottom of this eco-
nomic scale,

Many women with college degrees earn no more than men with high
school degrees, and women gencrally receive less than men with equal
education. This pattern of diserimination places two-thirds of women
in the lnbor force in seeretarial or menial pogcitions—and most of these
women are working for compelling economic reasons, not pin money.

Furthermore, we find a very small percentage of women active in
the professions—the doctors, scientists, and lawyers that make up a
large part of our country’s leadership. IHow are women to break the
cycle of frustration and disappointment created by this prejudice?
Woe are convinced that bringing women equal treatment will require
strong and effective enforcement authority in the Kqual Employment

Opportunity Commission.
This bill, S. 2453, promises to bring the needed enforcoment au-

thority to the EEOC, through the granting of power to the Com-
mission to issue cease-and-desist ovders after determining that the
employer or union is engaged in an unlawful employment practice,

Those who fear granting these enforcement powers to the Conimis-
sion, I would say the bilramply rovides for the use of State and
Tocal procedures where a fair c-mp]loyment law exists at those levels,
in addition to the use of informal methods of conference, concilia-
tion, and persuasion by the Commission, before invoking the cease-and.
desist powers.

In addition, the right of judicial review of administrative decisions
is an integral part of the hill. ‘The Williams-Javits hill is only giving
to the EEOC the powers that several other Federal administeative and
1'0%11] atory agencies possess.

Ve are pleased that S, 2453 also extends coverage to State and local
government employees. Any examifiation of our State or local govern-
ments will reveal a very low percentage of women in positions above
secretarial stafl, In connection with coverage of State and local govern-
ment. employees, T woald suggest that the teaching profession be spe-
cifienlly mentioned as covered, since employees of edneational institu-
tions were specifically exempted from coverage of the 1964 nct.

We applaud the framers of the legislation for recommending taking
equal opportunity jurisdiction over Federal employees away from the
Civil Service Cominission and jurisdiction over Federal contract com-
pliance away from the Labor Department. Neither the Civil Service
Jommission nor the Office of Federal Contract Complitnee has heen
shown the necessary will and vigor in carrying out the sex diseriminn-
tion provisions of the act. In the Civil Service Comimission, two white
males head enforecement while in the Contract Compliance Office there
are no women at senior levels. ' ‘ ’
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1 believe thut transferring authority in these two Federal aveas to
the KROC will make it possible to fight disevimination more effec-
tively thronghout the governmental structure, -

It is important to note that only 4 percent of the top Federal civil
service positions are held by women, Women’s voices in publie wifuirs
will remain muted until women ave truly repre<ented in responsible
positions in our Government——until women are no longer novelties,
given token appointments-but accepted as infegral working partners
in the governing process,

It has come to our attention that complaints hefore the FREOC have
jumped from FLIT2 complaints in fizeal year 1968 to 17000 thus fne
i fiseal vear 1969 and that there is a 3,000-cace hacklog, Approxi-
mately one-third of the complaints are hased on vex diseriniination,
Beeause of lmitations of budget and stafl, the average time spent on
each ease is between 18 and 24 months,

I submit that justice delayed is justice denied and that the new en-
forcement powers contained in this bill are absolutely necessary if the
EIOC is to earry out its mandate. It is also necessary that the K5O
be given ample funds to carry on its work and in this regard I am dis-
mayed that the Ilouse ent back enforcement funds from $15.9 million
to $10.9 million. I am hopeful that the Senate Committee on A ppro-
priations will restore the $5 million slash,

Tror all of the reasons detailed above, the Unitarian Universalist
Women's Federation, urges this committee to report favorably on
S. 2453 and urges its spoocf:' enactment in the Congress,

I am appending pertinent resolutions of the Unitarian Universalist
Women’s IFoderation and Unitarian Universalist Association.

("The recolutions referred to follow )

[ Resolution adopted by Continental Convention of the Unitarian Universnlist Women's
FPederation, In St. Louis, May 11, 1069}

IBgouarn OpPPORTUNITIES FOR WOMEN

Be it resolved, That the 1969 Continental Convention of the Uniltavian Uni-
versalist Women'’s Irederation supports action which strengthens the rights of
women in employment ;

1, Urges greater efforts to enforee provisions of the Civil Rights Act of 1964
prohibiting discrimination in hiring, upgrading, and pay on acceount of wex,

2. Calls upon states and provinces to cnact fair employthent legislution pro-
hibiting diserimination on nccount of sex where such laws do not now exist,

3. Encourages employers, inchiding the Unitarian Universalist Associntion and
its members socletlies, to make on-the-job trainihg and experience available
to women workers at levels commensurdte with their potentinlities for in-
ereased responsibilities and greater skills,

Reasons: Nearly 40 Percent of the labor force is made up of women. many
of them heads of faimilles, The majority of others are women who are self-
supporting or wives working for compelling economic reasons, In the past ten
vears the difference in median wage between men and womneén has widened.
The proportioh of wonien in professional or executive roles has declined. The new
technology requires full use of educated, trained womanpower in responsible
positions, and it is wasteful gnd morally wrong not to encourage women to

develop thelr tilents,

IOMPLOYMENT

[From the Unitatian Universallst Statement of Consensus on Raclal Justice, adopted by the
TIfth -Gone