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aa Attorﬁey Gen&ra 7 3t |
“_Appellanta, vs‘ Johntp. Morgan and Chriatine HorQan, Qt al.
THE CLERR.‘ c°nsolzdated with the wext caae, ur.‘Chiet

3ugticeb‘J o | G o

“A
i

THE cn:mF JUS’I.‘ICE' Yea, conso:.iéatea wi th 877, Naw York
‘ c;ty Board of Elections, etc., Appellant, va. John P. Hergan and NTQ

chrlstvne Morgan.‘f‘

THE CLERK~ Counael are prpsent.

TnE CHIBP JUS“ICE.‘ Mr.‘SoLLcltox General.‘~ 

ARGUME].’ST ON BEHALI‘ OIZ' 'L‘HE UNI[TED S'I‘A'I‘ES OF AMERICA
. BZ THURGOOD MARSHALha SOLICITOR GDNERAL v
| MR MARSHA -1 May it please the ccurc, thms case in»>lr‘
’iVOlV&S the con&tiLutlonallhy of Sect&on 4(@) of the Voting Righteﬁfﬁ
,AcL of 1965 whmch as here applaed allowa otherwiae qualifled
| Pu rLo Rlcan res;dencs of New York who are Lmterate in Spanxah to”;
vote, although they cannot Lead and wrlte English, ag required by.~f;5
 Lhe laws of the State of Ncw York. | gy B | j ¥
The appellees here are Engiish-apeaking voters sf NEW
‘7   York CLty, and thej have challengpd ch;s atatute aa unconstitution-»‘
: *a1Ly dlluting thelr votes and sought an lnjunctxon against the

"Attorney Ganeral of the Unx@ed Statea and agalnat the City Board of

| iEleC;lODB,‘WhiCh was complyxng wzth the Federal Law. The Attorney

'”.‘General of New York appeared o defend the atate law.




‘the oplnLon, and the City Board of Elections, the Attorney General

‘and the Un;ted statea Government are here on dxrect appeal.r 

First, i would llk@ to cover Eome of the background of

‘thms Legxslatlon and 1n do;ng ao we must realize that 4(e) cannot
| be judged in Lh@ abstract - the hlstorlcal and factual back-'
'x' ground aga:nsh whmch 1t was enacted 13, in our view, of paramount %

5o

;meor‘i,ance anﬂ l'u.ghly relevanh' P . “ o ’f” :

we v1ew the sratute only és 1t bears on Amerzcan &itizens

 Yn§w res;d1ng on the Malnland who are educaLed 1n Spanzah language
;schools zn Puerto Rnco, That Ls the onlv question presented by
‘thls case, anﬂ Lt lﬂp as a praccleal mat &er, probabLy the onlv

| applmcnt:on of Seckion 4(e) that will ever armse.w‘

We fmrst rely 6n Artxcle 4r‘Sectlon 3 of‘our COnétitutloﬁ; 

whxch prov1ées. "That COngress shall have power to make a11 needfulk'

“rulea and regulatxona reapectang the territory belonging to‘th



 ‘qua11fy them fram votxng. | ‘ e g
| In gett;ng to thls, I wouLd emphasmze twopointl.': jk’J
The tact that opanlsh is toda; and has for several decadeut
‘been the language of 1natru¢tlon Ln Puerto Rxcan 3@h001s in ulti-,‘
 maneLy dlrEctiy atnrzbutabie uo ?he COngress of the Un1ted States
‘wh;ch, wh;le Lc hnd dzrect control of thn educatlonal pollcy cﬁ
‘iPuerLO RLCQ»ﬁLd make a 1lghc effort to ;mpame Lnglish as the pxen‘ﬂl
 *idom1nant Lauguageg bu» abandoned that etfort, and with the knawledge,
‘of the consequences gave the controL to locai eLected ofiiciéla,‘ |
  f know1ng fu11 well that chose ofﬁ;cmals would contznue to use
‘Spanlsh as thelanguagcxn th@ schools.<“‘

In 1952 the agreement was nmée, and so as of that dahe“ﬁf*?
 ,on; Lheié was no queqtlon than Congress del¢berate1y set upon the
”,path of hav;ng Spanash co be tha language apoken 1n the Puerto ‘ h‘ ‘ 
_‘Rlcan achools. i FL | |

'r-xam czmsr JUS'I.‘ICE“ Generaa., about what time ﬁd
* cOngress fzrst recognlzo that the rlght of

"Qschools 1n Span;sh? Waa that before the;r c‘n

0 the | JOnes . Act ;'" ‘1 g




':,‘ l946 1t Waa Just aoahdoned completely.

"‘g ticn of the civ11 and polltical r;ghta of the'

73chooL. And so fhey 3ust abandoned it.‘ They dxd make, aome peéple

‘say, a haJ.f-hear\.ed atnempt, bui: anattempt waa made.f And i.n

r:.naliy,,. in. 1952 we get to the poz.nt of the abaolute
\,fz:aedom. ‘ 'I‘he fac& t.hat. we had control of thm pollcy, and the P
fact uha'c we lmow ezactly what we were doz.ng, and m addition,
‘encoaraged t:he Puerz:o Rx.cans to come over ‘co uhe Mai.nland, was the ~ff‘~,
re spons:.b.c,la.ty i:hat Cox‘);;;rea.a’r‘ecognlzed 1n consldering whethex: or

. nm: 1i: would adoph 4(@) Anc'! the fact that Puerto Ricans hAVe

j‘ come ‘LO the Mamland, pari::.cularl.y to New York ci.t 1 and nearby

i areas, z.n 1arge nu.mbers, :i.a lzkewme attributabl.e to cOngress -

‘:they hav;mg been charged by i:h@ Treaty of Ceceauon with t:ermina-r"ﬂ«f

peops.e :ln Pue‘ ‘t:o S

"'R:.co, granted them\thexr cit:.zenship’aa £ar bac:k. aa 191."




| Iff*The Spanlah-apeaking Puert'

$oah

~“a£fected Btatea decl:ned to solve it themaelvea._ And in u!wVYcrk,

fev years.

The ieglslatlve hlszory, T submlt,718 ¢;eér‘hhat¢Cdﬁ9reSi
>acced 1n uh;s eyact spxrlt.

Now, the effect o£ the leglslatlcn LS aimply this.w

Sectxon 4(e) does not override the atate lzteracy lawa,‘J“a

'ieven for ?uertc Rlcans - ¢nsofar as the Statee chooae to 11mit
uhelx elecuorahe to chose who demonstfate by education or achlevé-“ﬁ”
w ﬁent ﬁhe requléxce 1ntellxg@nc and mnowledge to partlcipate in
Jithe‘elec oraLe proceas, SGCtLQn d(e) reapects that

xn a momenc we w111 take up the one arguable objection

~fyhat because persons cannot read and wrmte cannot keep abreaat of

‘what LB gomng on.u Indeed, Sect1on 4(e) poses no aerious admin;a-“ ”“'

 ;traL1ve problems. Thls 1s partzcularly true in wa»Yor ;8‘

Thls Iaw, 4(ex‘was tallored to the law of*nw"

‘fwas the most dzrectly affecte€ State.f§  f7
No SPanlsh lxteracy test‘ls req‘

Uln New York. New York doesn't«ha,e to‘w




"V and radlo and telev;alon programs to inforn that groupwr/f‘?ff‘ *

‘f»parts ct four other atatel - three o%ﬁek‘ﬁfates - cal; rnia. P

VCOnnectzcut, and Maasachuaetta.n And there 1t doen nat produ¢¢ anyJ 7‘
"umxnﬁcr;ed voters, although 1 atates ha&e aame kind of Englxah
Tllteracy qualzf;cation for vauing, only the faur namea hnve a
.Puerto chan populatmon exceedmng 5 °°°‘, 1 | I’ ey

When there ig a suhstantlal Spanxahuspeaking ?uerto Rican

populatlon, there also 15, as one would expect, Spanxsh newspapera "

ror example, in New York, there are three all—Spanxah
'(neWSpapera,‘ There are bhree all-Spanxsh radxo statzéna.v There
 are,‘1ndeed Span;sh-speaklng televzsion pragrams,ana although it
‘ &5 noﬁ dlrectly 1nvolved 1n chxs, we show that xn californxa there '
is one whollv Spanlsh daxly newapaper, two other part—Spanish week-gfg

”"fizeaz 16 radxo Statlﬂns wzth some Span;ah programe, ncluding

\flve whoLly devoted to Spanlsh.~
| The polmtlnai candzdates; ln advertisements at
, the record show that chey have not had any d‘“ hcu*“‘ -

thexr etorxes over to Spaniahpapeakijg“peOp1

A~_or cOnneccicut or, indeed, in Texas”and‘cal ornia




TV | ,’ MR MARSHALL., ns, sir. The balloﬁs wauld be in the‘a’maf"

Lo 5
n

'wlanguage.‘ The‘ballots would be in Englzsh.  There ie nothing

changed in the ballot at all. ;”:‘f | e ‘ e

JUSTICE WﬂITE' DV@“ i»hml‘:'lh tho peéple who choose theﬁvw
 fEng1¢sh ballot, cannot read lc° | | o
MR.LMARSHALL., They can’read them.,_t \‘

¥

JUS'I‘ICB WHI‘I'E' ” How about i:he cons tl.i.utian Amendmenta?

‘ MR.:MﬁRSHALL: Well, the COnstmtuﬁ on Amendmenta are onlyf ”

?brlex - the whole amendmenn --‘l

T

JUSTICE WHI"E. They are br1e£ aLL rlght, but if people  fj

”;can read uhose they coulF pass an English llteracy teat.:

- MR. MARSHAJ"‘ WELL, the poxnt”Mr. Justzce Whmte, ;a thatfaf

'the 1nformed voter reada the cgnstlcutlon Amendment some pLace out-{ff
sxde of the boonh before he goea 1n ;t.‘ And the Spanxsh-apeaklng

‘11terate person would read 1t 1n Span;sh and 1f he dec;ded that he

 was in favor of proposaL No.‘lg he wculd pull the Lever down "yeﬂ“ ﬁ w

on one, because one is the same 1n Spanlsh as it is 1n Bnglish ~-f_:f:

 ‘the f;gure one.

JUS'].‘ICE wnrra-‘ Soyou woumn 't thmk : that if you are

: ,right in thls case,i. ‘



;ngefat?

= ‘MR MARSHALLE;‘ff  '§know. sir.‘ But quon’t]thi

i

iénéce‘saary.p ‘I‘he whole questmn of the inte!.!.:.gent vote"* u the“”

study he makea before he goes ;nto the palllng boohh. ~Ana' ewhan

\accesv to \:he Spanlsh~speaking newspapers{ Mld theY W‘iu do ‘t‘“—'

same thmng as the Eﬂgllg;

"JUS‘TCE WHI”E. I Suppoae 1f Lhere had to be Spanish~ ﬁ”

,‘prlnted ballo»a, it wéuld really mean paper ballots, not machine~i‘,

v

4! R : . kS

MR. MARbHALL-‘ Well it appears to me that COngreaa wae

“ verv hes;tanc oi pu tzng anv barden on the Stace that would require;

{the State to do aomethxng more for the SPanlshnspeakzng cnxizen,




On the question of the pawerVofg_ongreaa, 1n thewabaence

iqf prohxbzt;ve federal Legislation. xt 13 ot courae clear that thé
‘states may cond;tgon the right to vote upon reascnable liferacy
fiasts 1f they do noz dzscrimxnate againat the clasa. |

e On the other hand, 1t xa equa;ly well setfled thnt States‘;
do noﬁ have an absolute prerogatlve to regulate the franchxse as
1they see f;t The*r r;ght to flx vo ing qualzfxcatlcns 13 subjecc “
"”‘1to COnstltuc1ona1 1¢m1tatlone.i Thpre would be no queatxon ahout 1t'  i
‘ncw when we look at Carrxngton vs. Rash, Louxslana Sfate, Harper |
‘agalns% V;rglnia, and more recently, SOuth Carolina va. Katzenbach;‘
| The only questxon 15 whether, aaaumlng New Ybrk‘s rule |
 ¢8 othen&;se canatxtucxonal, Congress nevartheless has power té
‘quaLLiy ;t in the prevaxllng c:rcumstances of people that h;JeWt
 come from Puer R db‘ :;‘ “ﬂ;‘j g ‘ | ‘
Wé find such pawer 1n both of the provislona.f One; Lhe
véerriébiialwclause I ment;oned awhxie aga, and,»ﬁwo, Bect;on 5 of
1  the 14th Amendment. And we helxeve that the two should not be
, cons1dered separately, but we would prefer to vzew tham as comple~5~‘

 mentary, one to the other.‘f(f‘

There ia no question that Puerta cho<was a tertitory 1n ﬂ&ffT

"\ the fulL sense untxl at Leastrxssz uandﬂdur

tﬁfCourt haa,saxd, thespowe of Con




"1~ "broad" or plenary" ox noL bnt it cettaxnly waa £u11 ~‘~L“”

‘indeed, xt was plenary ~47I don'tf are"‘hethe: you uuo hc yord

‘ 'uhat haLf of uhe century it was done pursuant to the territorxal
vclause,ﬁlncludxng the establzshment of the Spanlah Educational

‘ Polmoy ~ COngxess gave thcm the grant of aitizenship and, finally.‘ ﬁ

N the glant of commonwealth status.
Accoralngly, it seems wholly approprzate now to invoke

% o

tﬁe ame pawers, Lhe same pow;rs oi Congressr to carry ou£ a pollcy 5
‘ s e
‘an that they can, 1n the old terr1tox1a1 daya of Puerto Rico,‘by :
 ‘grant1ng Puerho Rlcans the 1mmun¢ty from dxscrlmxnatxon from vot*nq
‘ §n accounc of chezr Lanquagc. And that resolv1ng the modern |
 probLem affectlng the Stste Laws ;n a mudest wav ia no abaolute
’   b“tacle., In th;@ res#éétg 1t seems to us that the terrxtorial |
H;powhrs, lxhe the pcwer to 1mp1emﬁnt treaty oblu;at1ons,whidh clearly &
’3 may overr;ﬁe concrary State 1aws.‘ e
Nor LS it a aound objectmon that Puerﬁo Rico 16 today a‘
‘éommonwealth ea certalnly, ic 15 ‘a Commonwealﬁh. the COuxt need
-not ﬂesolve the exacﬁ status of Puerto cha va; commonwealth atatus.‘;
| For gresent purpoees, 1t 19 enough that Puerto Rxco 1:

g not aﬂ independenﬁ natxon, and that Sectlon 4(e) doea not‘in the




": eméhas1ze‘~?‘we appreczaté conSLderatxon ‘

- ve th:.nk tha'&: under Secnn.on 5 of the mch Awendment, “:Cong ess
“cerLaLnlv had the power to pasa 4(e).; And we po:nt out in quite
'detall in our brlef che legiilative hiatory of the 14th AMendment; Q ?‘

ehe early posc-c1v11 war 1eg¢qution of COngrea6¢ and the decxaions

“of th;s Courc all ;ndwcate than COHQIESm\haS pawer, aometlmes a

E ’\
5

duty,co determlnﬁ the contenta of equal pxotect;on, and that courts ?]V
‘ A\
;arerbound i-'-Ol‘t-fri?ec: such determinatLons, with;n proper llmxts, evan

if Lndependently nhey couid not LanlldatG the 1nconsmatent state ‘ti %

Laws.‘ | e ‘ ‘ o ”
‘ ‘We submzc Lhza ig a. pﬂculxérly‘appropriatevapplmcatlon of  ff

 uhau princmple. | ‘ B

g Heiepéohgresa 15 effeécuatlng‘lus pOllC& aﬁd cdrrecting

a 8 tuat;on of ;tﬂ awn cr@anLon.‘ Kere, Congress is protectinq ita

‘former waras cowards whcm 1L ham specxal‘responsxbxlzt;es. Here,,‘

~ Congress 15 dea1¢ng wth mhe aubjech mattur, the electoral process, iw

“whlch 19 certavnlj clearly wi thxn iﬁs area of special conpetence. |

] \

Wh subm&t that Judge MnGcwen‘a dzssentlng blow, in the
* ' o §
‘threc-judge ccur; 1n uhe comp?nmon Monroe cOunty caae through Judqe

'Kauzfmanv were correct. The constmtutioqal challenge tofa(e)

' question 1n5La siter



i EA L

LUN

l

‘other helng Engl;ah

‘dxscrmmlnatlon Ln the VOting proceas.

fwﬁth the problem in Lbe South, 1nsofar
‘And once advxsed of the problem in New
‘complete the Job and make certaln uhat

the Unlted States,and who were. brought

R

f"‘[‘ whe Lassxter case merely passed on the queatzon of a
llteracy test. And 1n mew York, Mew Yoxk Btill haa the aame pro-' 
'uecc10n on llteracy, thh or w:thout 4(@) 

i If the pé;son xs born and,ralsed in Puerto Rivo, 1n
omder to vote, that person must be as literaﬁe as the Engliah—;f

| 'apeakmng appllcant. Bouh have to show at LeaSu a slxth grade

up 1n Spanlshuspeaking

‘educatlonal sysxem, hhaL he cguld apeak Engl;eh. \“75

[’cert¢f¢cate in a recogn;zed schooi; one belng Span;sh and the -

I belleve, further, aa Judge Kauffman ‘5aia in the Monroe
‘County case,‘that Congress set out to elxmlnate all veatigea of

cOngresa dealt appropriately

a8 the uegro‘waa c‘on‘éer‘n‘ed'» o
Ybrk, cOngreﬁs aought to

people who wexe citizenn of




Ammmm on BEHM.F or“

APPEBLANT, BY’J. LEE RANKIN, :

MR. RBNKIN*: Mr. Chief Juat de, may it please the COurt.,
. : ‘g&, .
I‘Wlll seek to try to avo1d any repetxtxon of the argument of thé

‘Solxcltor General. But I would lzke t@ 1nd1cate to you the greaL

Lnterest of the Cmty oi New York 1n upholdlng this action of the f L

COngress of the Unlhed Staﬁea in 4(e)

We are deallng Ln thlﬂ case Wlth uhe power of COngreas ﬁoﬁf“

   ‘act, That 18 the questxon, subject to 1nquary
We flﬂd ample pswer fox Sectxon 4(e) in the territoriai

3

clﬁuse élone. We flnd ample power for Conqresa to act in Sectioh
i o£ che lﬁth Amendmenc alone. U

: We : find‘ ampz.‘e | power in cd;xibina'aidn of those two f‘pidviQ |
stons of our COﬂQtLtutLOH ‘ | |

| We also flnd power‘in the Unxted Nat;ons Charter, Article 7x
‘Ssyand uhe adhefence of the Uh;ted States to that treaty. :
o In examin&ng thms’questlon,,we %hlnk that the Court
-should curn to try to determlne what Congreaa was doing --'whether’”}f

‘Lt had




tories? =

: MR‘ RANKIN: fes; Mr.vsﬁstice.“
‘f?anE caiar vawxcm~‘ We have 8o atated'?”:g:&‘ka
R, RANKIN' Yes, Mr Chlef Justice."”’Su | k)
L "However, I don‘ Lhink that thms cOuﬁt if it found Lhat g5
‘ithac partlcular clause of the 0onstitut10n did not sustain the Act'f‘ﬁ
| would acop there, under 1ta dncxa;onn. I: would aleo Look to the ’
v‘entxre framewoxk o£ he COnstltutlon ho fxnd 1f Congress had tha
power any place w;th;n mhat framework to pass thaa law as a paxt of |
ts Legislatmve functxon. e | “
8o the queatxon‘ls what COngxess was doing within ite
boﬁeié._ And I thlnk that under Lhe holdlngn of this cOurt, the
f‘COngress has - and thza CQurt naa recognmae& - a peculiar power
to txy to aacertain the exnent of the facts and the responazbzlztien
‘cbat Lt should eyerc1se Ln the leg;slatLV& proceaaes.‘ And turning
t7_to that, we should examlne nhe problems thah th;s couﬁtry had that
"ﬂ buerto RLCO had, Lham Ncw Yoxk and New York Cmty had in connection
fi WL£h uh:s partlculax matter. Those wexe the thxnga that COngrell
‘was addressmng Ataelf to.,{v - |

F;rsta Puerto R;co, aa a terrltcry, was a ward of thin

‘;‘ country. Thxe 00urt haa recognxzed. aa hns the cOngrena and th'

‘  Executlve cf *h;a Governmentc that thexe 19 a peculiar r"p°;

1ty to such wards.

'I'he United Btaces tned with«conaiae:a 16



 found that it would not work.v It found 1n fact,dthnt“

‘1nter£erzng w;th the ab;lluy of these people to Learn. And it was 

K3

onlv after repeaued attempta of that klnd that COngxess, the it

'COngress of Lhe Uhlted SLates, recogn;red its ﬁamlure and decided    F

C‘,that Lhe pr;mary cons;deratlon for these people was to aid them Lnigﬂ

‘the learnzng that was neceasary to be goad clt;vens of PLerto Riqo Vf

and, later, of the Commonweal h, in Lhe development of thla area 0£ \7

.our ccuntry.‘
And, cherefore, pxoceedlng upon the knowledge that
‘NCQngress had and the. knowledge that Lt guxned from the experience‘
“fi nhat it went Lhrough 1t £Lnally,,1n 1946 abandoned alt efforta to R
hltsy o make thase people 1earn Englxsh an the baaic tool oﬁ communw."

ica'ion and learnlng —— and that was a Congresalonal act - carp~

: fully undertaken ;n the lmgh’ ot ve*y dxxflcult experxence and

knowledge of fa;lure.“iki\ 5M'\x‘ “‘1f; x‘

,“

Now, 1t appears to us that COngress recogn;ze" a




”over a considerable term, I thxnk £rom 1916 -~‘and aa I :ecali. wg:

’even got i:o the pl.aee wher'e a COrrmlsaioner of Education gave up and'

resxgned hecause of the complete faxlure of the program._ We fouhd
,that we could non evem get people to hold the off;ce, to try to
teach these people and develop an adequate 1earn1ng aystem, an

3

»educatlonal program, 1f we trzed to force Englzsh upcn them. And I

‘fassume - although T cannot document this -— that they had to dea'_:'f

‘wLLh everythzng around them ;n thexr foe thah was denom;nated, hadg’

’i‘Span;sh names, Spanxsh experlencer Spanlsh cultures, and tried to

i
»4’“"
S
%
#

‘convert that - and we ait knaw Lhe process of tranalation back and

”forth 19 a dxcf&cult one for ali of us, from one language to an— 

If you can thlnk 1n the language, and if you can become

. Bkllled enough, even in a forezgn language, to thxnk in it, the

1

L

process of Iearning in’ much eas;er.‘
JUS’I‘ICE s'"'mmm- 1 understand the | p ‘oblem-

‘;nterestzng chronlcle.



Uthem to go back to the Spanxsh and the Spanlsh culture aa thelr

“bESLC tools. '

Then, cf course, 1n 1917, thh the Janes Act, the c°n9r988 f;

1had provided for theae people to have citxzenah:p and to be per~
 mztked to enter the Unzted statea 11ke any ohher cztizena_ And it
is true that 1h was after thia tlme that the great 1n£1ux of
‘Puerto R;cans came lnto New York, particularly in N@w Yoxk CLtY'
‘I chlnk there vere 7 000 or 8 000 in an earller perxod and 1ater
‘ithere came some 700 000 or 800 000.“.'

| I want to stop for a moment wlth the Court and make 5t
pla¢n, the problem is nOt uhat Largé;: The problem 19 aameth1ng
‘rmmke 8146 who reglstered under Sectlcn 4(e) 1n thxs particular

1

“\matter and is now 1nv01ved., I* probably xn a Little Larger than

Lhat becauee chere ig a poaaszlzty that othena who could )

“1,éxd not ‘as 19 arways the case. I think‘that ta"t ally‘ in regar



can fznd them on the ballot, and there 13 nc questlon ]>out theae

‘fpeople belng able to make an intellxgent use of the b&llbt,‘ern, }a{f

hough they are Spaniah-speakingm‘ | “~ ‘ & J‘l;‘ f;$‘ff%‘f

Therefone I thznk that that factor LB one that ia im-
portanc for tth Court to cons:det zn examznAng whether or not
Congress had the power, and in exerczs;nq that power, whether lt

‘”ﬁ‘exercised lt wmchmn the 11m1ts of what COngreaa may do in conazdard\gf

‘Lng whethe* such Iegialation is proper ta preaerve th@ franchine

v

“‘ior thla substant1a1 group of people who have been and are the ff.5 w'

o

wards of thms country in thelr 1;v1ng w;thin New York city.7f 
wa, as I read Lassxter, thxs Court dmd not aay that thz

:‘Statee cauld paas any k;nd of limztzng Legiaxation upon the




thznk that Lassmter can only be read wmthuthe z,ea and thaf“

that chzs COurt was searchzng to flnd whether or not the States{ff“'

\fwere 1n£r1nglng by the qualmfzcatlons th»y impoaed.

JUSTICE STEWART- As you sazﬂ at the very outset of your

argument, General Rank;n, the questxon here 15 - the iasue in

5
i

thxs case is che power of Congress, the power of Congresa to paaa

a apeclflc pxece of 199Lulat10n. Quzte a dlfferenﬁ iasue from the,ff”

‘ One we had before us 1n the Laaalter case, 1sn't it?

MR‘ RANKIN. Yes, Mr. Justice.‘ But I think lt has this

4

factor - that of whether or‘nOt thls Court was recognizing that
the Stanee haﬂ an unlxmlted power tu 1mpone qualeications upon ;Vv ;
the rxghts co vote.‘«

. ERET I

JUSTICE STEWART. We a11 know it is not unlim;ted.‘a' 

But, even asaum;ng that the staten dmd have an
"pdwer, in che abaence of an‘

Congreas whzc



‘[}the Comgresa‘from

‘fbe complete
Then, 1t 19 a question of whether or not ConngI‘ had

pawer to take thls action under the provia1ons of‘the‘Cons"tution

| And we flnd ﬁhat, as I saxd 1n the terr1toxia1 clause, and in

U

Sectxon 5, Article 14
qu, I thlnk than Secilon 5, Artzcle 14 thla CQurt haa

xecoqnxaed cOngress has a peculxar r:ght and opportunity to anseas;ff

oL - whether or not the prov1slons of the‘14th Amendmant are heing

| lnﬁrlnged upon*1 “j *‘g‘f ‘" SR ”  4  : Q   ‘»@y  1W,;

JUSTICE HARLAN Were there any ilndlngs hy the COng:eaa;V

“Wlth xespect Lo the secc;ons such aa there were w;th respect to
“votlng 1n che South, that New York had‘uaed hlB law to diacrimxn—f
ate agaxnst Puerto chans? ‘[ 
MR RANKIN No, Mr. Jusnzce, not ?hat I recall. .yu

JUSTICB HARLAN.‘ What, 1n effect, CQngresa aaid waa that:

1wev CQngress, wwww d thls. nhe exerczae o£ Sectzon 5 powerl - we

 regard thxs Jn‘ﬁ den1a1 of equal PrOtECtlon-  H7
| MR, RANKIN.“ Yes Mr. Juat:p.ce. Ami I
‘fcarefully etamxned,-~%”

UUSTICE HERLAN.

%‘CQngress say that°

#



»would apply. And ;t wo ;a egm»kq,

atandarda, the COurt would lnquzre - well, did COngxess just 7§f7

llterally take thia acazon or dzd‘zt examxne the varioua iacﬁors
that would be 1nvolved? And one of the factors, 1t seems to me
chat Lhe COngress dxd examine carefullyf waa whether or not there ﬁ_ﬂ

could e an 1nie111gent exarcise over the funct;on o£ the eleetoral

W‘under, or byﬂ the Spanzsh-speahlng cltlzen, undcr the law, as Lt ﬂ “}‘f

was belng passed mn 4(e) f And whether chat person, daapxte the

‘ facc that he was Spanlsh-speakang, could be, under the circumstances

'that CQngress rev;cweﬂand knew existed 1n New York - could be an

&

HL,LnLeLLLgent votex in the process, ahd thexefore should have aome

actlon because of that and, also, becauae of the Loaa of the exper-  

i

‘ 1ence of the Uﬁlted Statea 1n connectxon'ulth Puerto Rico over the

:ynarsp and the further tact that we were *esponsible in a sub—



rperhaps Justzfled is not a proper measure it could COngreaa unde‘
: uhe COnstltutlon make a denermnnatlon that thls was a proper

“exerclse of SGctaon 5 pswer to implement the 14th AmendMent under

_\“\M\,‘_

equal protectxon.7 And lf chere ia any way that this*Court can

, ke A
‘rxnd that COngress haa such a power -— even thbughkthia COurt would‘;
‘dec¢de,‘”We cerualnly wouldn € do that, we would say that everyone
‘1n the ﬁhlted SCaLea before he can VOte, has ho be able to apeak

‘ Eng11sh¢ | That 15 noc the beat - |

JUSTICB rORTA f Suppoue Puerto Rlco were a’ federated
Suate of the Unlon and everythlng else remaxned the same, that ia,
“sayﬁ the prmncxple 1anguage and structure for some reason was

“Spdn18h.‘ And COngresa paased 4(e) for the purpoae of makxng sure

‘uhat chere was perhapa no dlacrlminatlon agaxnst cztizena of‘that

- Pf» an ‘iﬁdﬂepénd‘eﬂﬁt'

PR |




 1 upon a vocer{  B o
o JUSTICE FORTAS-  Is it your argument that the conati- {;
‘ tut1ona11ty of 4(e) is less becauae Puerto Rxco is a Commonwaalth,‘
flthat is *o say,\zf Pueﬂﬁo Rxco were a,federated Stété o£ the Uh"on.‘
‘lf Pue*a:Rico were a federated S ate of the Unlon, I euppoae your
posxcmon would be that the equal protectionc:iause would apply
‘;and, perhapsﬁ alao, scme other p§ivi1eges»g* éhe Conutitution
mlghc come into play? s | B
| ‘Mn RANKIN.k Yéa; X chld aay that as a COmmoﬁwealth

‘ 0£ wﬁen 1c was a’ tezrltoryﬁ tnat the obligatmon of the Uh;tea
statcs under th@ ﬁ%nsc;tuumon to them was even greater because at‘
ﬂthat poznc they'ﬁere, and aré;‘Wards;g’ ‘ |

| JUS?ICE FORTAS-‘ That,I‘musc con;esa,‘ls an argﬁment
thac bai:les me‘ ‘YbuUare’argulng that 1f Puerto Rico were a.
‘terrltory, and 1 now a cqmmonwealth, 1£ 1t were a territory,vi

:m

that by v;rtue or the Lerrltor a1 cxauae, the obxmgation of the




’hecause they dzdn‘t — hecauae e;people mn fhmae terrHtorxtea

‘dz.d noi: have the sm kinc! of :t::tgh‘i‘:ﬁ that peopm in the statet had s

 f1n the conduct nf their awn affairs.,

ﬂaw. under tha cammonwealth, the relationahip has chan_v

and there xs no queatzon oi whac Puetto Rxco has the absoiute r,ght,~
h‘idepbndlng upan the examlnatlon by the present Ccmmxsamon,c ﬁh&;‘w

fu11 extenm of whatuwas done by uhat relationahmp. But, genérally; \

as‘;o its 1nterna1 affalrs, Lhat is what that arr»ngement in tha"

‘én‘ il

1958 as T re call the date,waa to try to accompi1ah - waa toq;ivej,

‘1the cantrol,of~mts\;nternalsaffalrs, 80 1t could advance them and
aevelop 1n the remarkahxe manney what it has¢‘ | |
Buc it seems to me th&s COurt has lald a number of Limeu””
 that the Uhlced s aLes does haVe a speclal oblzgatmon in reQard to; 
Vuerrltorlea uhat it h&s taken over,and has found pecple thexe aa
its waxds, And that is th& only dlStantLOh that I was trylng to

make;“‘

JUSTICE FORTAS" I Just want to ask you one more question"

Suppose N@w York ctate adopted a statute that [} id_pGOPle



auswxcs monmns.:

“deal w:.th the quest:.on here N and T woum l.:i.ke to conment on

thlS e suppose uhey were a federated StaLe @f the Unm

the Langud;e of‘lnstructzon in the schpbla was Spaniah. Ia 1t

“\;*wlvhln ConngSS” power to enact a law that is desired to put thoae~“‘

people, arguably. on nhe same foot;ng -o far aa voting in New Yo:k  ¢7:

I

is concerned, as. People mho are educaned 1n other federated Staﬁes  7j:

L

of the”Uhion?ﬂ’;w;~‘  : ‘.;:';;y

“MR. RANKiNﬂ‘ Mr Jusnmce, I thlnk/there lS no queatien

1bout Congress havmng auch power. I thlnk rhaﬁ 1t can proceed to

 1eg¢s1ate to prOV1de and take care of thgu kind of situation.r NOW,i‘:
it seems to me, hhat ‘this caae is a much easier one than that,
“;because of the alcuamxon where you have a history of Lhe language,

and yoq have a hx Lory of the Congresa examinlng the queatian of

3 whenher or not hhese people could be Lntelllgent voters, despite
yh‘ thC language dliferences. And, of cnurue, as the Sollcitor Genera1 ~£
‘ sa1d, Lt is thc same standards - that La, 91x years of schooling,
 that is aet for 4(e) ‘ e | e

JUSTIC” STEWART-ﬁ Thefé was no cons;deration of 4(e) in

‘: ‘uhe cOmmlttee of elther Hbuse, was there?

s
'

MR. RANKIH~‘ That?a my recollect;on. Mr. Juaﬂice,‘f‘
= Wdé‘hof;‘

| .J'usncns'mw WART: It was

B i



 R1ghL$ ¢~‘o$ xwas that lﬂ gr@unﬁaﬂron anythxng other than the

15th ﬁm&wﬁmwm

vl

hﬁﬁh‘ﬂﬁﬁﬁxg* I %ava vm? made a careful enough study of

that Act to know. Buc Lhe Goveznment‘s br;ef does not indlcate

“.»

'f‘that any other part oi ;t was gzounded upon 1t.

JUSWICE STEWAR ‘ Baslcally, zt was 15ﬁh Amendment 19913-
 1at1onﬁ was 1t not°‘ That was the Presxdent’s meaaage, that was the
"congzaeracxon - g;v;ng consxderatmon by the Committeea oﬁ the tw0f
‘wHousesp on the L5ch - 1L was lﬁth Améndment legmslation, waa it
not? i |

 MR§ ﬁéﬁkfﬁ:“Mx. Just¢ée,‘1h mJ récoilection of the‘newa~ i 
vaapér accounts, that isg all\-~ that was a11 that 1t was about ’ |

'

JUSTICE STBWART- As you kncw, recenﬁlj zt waa decided in

«uhe more general;zed pmov:szona of the statute.‘  

MR RANKIN'

Yés.



4

1n fact, of 4(\

 “&@£@,

‘che State of Néw Ybrk. Is the terr o«,‘

Y

,Qa 11m4tatlon to a regulatmon ot Lhe 1ntenna1

terr¢tory°

 MR~ RANLIN, I fmnd no such Iimxtation in the clauae.v;’f‘

PR

i\And R dod't fznd that thms COurt haa ever said that it is“~

i

J‘USTICE Bmmm Have we ever been confronted with that

preci e sﬁatute before°

‘fMRg RANKTN-A'NO, not that I kn&w of.

I donVL know whether the Philippino caae could in any

i

“way shed any lzght on that or noh.\ You recall thﬁt, in that cane,

,p‘,, a

‘ /
the COurt said that after 1% became - thah persbnn who vere then

.zﬁ the country had become alzens, hut I don't be!ieVe that inVolVedf

precisely thzs.“'j]‘ t3‘ f . “ ;“‘: ;,5;»L”jﬂF »  7 ;ng f,T

JUSTICE BRENNAN That'waa Boyd cas@?

/

Mm Rmxm- Yea. _ &




aay that you cou!.d junt '--
caae i:han th:i.s._‘

JUS'I‘ICE BREBIW

| of the Le:rz.i.oual, 'chexe iz: a uourca of CGngreas‘ional. au

,foz: @(e) & in Sasc’cion S of thc J.Mzh Amendment, atand:.ng al.ono, 1&

[

| that m?

i

mn mummv v«, Mm mmtico.

JUSTICE BRENNM«'! ‘ An,d Go I coru tl.y undox'l,

‘ leant,, un&ar :s.ut:ion 5



good aa a sixth gxad-

m. mmtm? Yu. Mr. .mdti.co "‘Ana

“nizea qualificatlonl ct voteru in tho Light o! t;ho tact thlt(, thn |
:right to votc is no proc:i.oua mdcr ou;- Conu’citutional yln- th L'I: |
such qualiﬁ.catiom cannoi: bo uadc ﬁnyi‘n,‘,a' they fa):h: y centttbutc"ﬁ
to an :.ntauig@m: exercisa of thc hauot, ot thc Qlectoral. ‘pml ;
and any tme that tho utatca dopart ﬂrcu !;hat kind o! s itanduzd,‘
 1  :.-*¢ woum noi: be xccogmzed by ehin C'ourt aa a vaud e:m:c!.u ot
their functioning in !181ng qualificatzohl.

‘g‘r‘ ¢

But i:hny am not trae "ca jult aay, : "m !hll.l lupcu

| certain quali.i.‘icat:.ona on i:he x:.ght to excrcim the fggnehj.“.’l“ ; LR

H’l‘hat day is paaud e z.f .Lt ov«r e:ziﬂtod.




‘Unated es took upon ;taeli ln connectxon w;th:i‘atjentire pro-

| qcam under t.hat charter. \ And, furthermore, f‘ in our reprenenting

 tc ﬁhe Unzted Vatlonsﬂ,in order to 1nduce it to acceththe fact
that Puerto Rlco had dlfferent status than mandated or that”type o£, 

- reLaL onahip, when we represen’cec’l to them i:hat Puerto Rico ‘waa,

‘_c:ommonweal.th, and that we would condact our relat:lonshipa :i.n acco ‘

‘pr:wa.leges. And under t

s ‘J.‘épguageﬁ t:héy used




‘eiec ora1 proceas where thexr greateatvr¢ghtnyli‘“‘

THE cnxsr Jus'r::cn._ A'ctorney Genera.l ‘col.« n.

ARGUMERT OV BEHALF OP THE QOMMONWBHLTH 0‘ PUER%O RICO

i
N ,

BY RAPABL HBRNANDE” COLON,‘ TWORNEY GPNDRKL, i

COMMONWEALTE OF PUERTD RICO

~MR; COLON. fMay:iL pleaae the Lourt, let me preaent myu
“respECqul greetxngs o whig Honorable cuurt a- I appear beﬁore you

’fox nha flrdt txme.- “~” 

N
-

SRR The xacta 1n these cééés Brefﬁnaiaéutéd[ahd1§hey°hév¢{f~

‘”been adequately presented toﬂny‘

"sochLtors whg have preaeded‘f”‘

Therefcre,

I wzi.l.’!.no - betabo




e‘AmerLcan czci?enshxp”go the cxtxzena of Puerto Rico. Aa a reault‘

of thls 1ega1 relatlcnship an 1ncreasmng number of Puerto Fican8 ”f
began to ngrate to the Unmteﬂ staies. Thls mlgratxon has eona‘
"tznuea to the present, ‘when there are almost 900, 000 Puerto Ricans
who have settled in the 50 States of bhe Union, ith concenbration
‘1n New. Vork 01ty. ”¥ ‘:

When the Unxued Scates f;rst as aumed 1ta respons:bilztiea

”over Pu»rca Rlco, 1t attempted to eatablzah the Engliah lanquage




In 1952 the f‘rmer*“'

; aependent terr:tory to the ;

‘Congr5531ona1 pcwer, came to an enc‘!.fj

i

g quertO Rlcan people to ordain and 1ahk their own gove:-nm«en oo

through a written COnatitutxon which gave Pucrto Rxco exclusive   ’

control ovex its local affairs,among which.waa the education oiiu‘} 
'»‘“1«‘:3 peapx.e. The new 1ega1 :re!.ationsh:.p that evo!.ved haa bev |
‘known as the COmpact oi aasocxatxon between Puerto Rlco and the )

United“states.l Th@ natnre of th&a statua lﬁ not one of thv matﬁerl;

atfissge‘today. i R ”  el

”his ncw shauua permitte& the Un;ted statea to anuure

,\‘

‘expmptlon from Uhmced Nat;ona' aupervzaxon over Puerto Ricn as

i

coionial %errltory and, pureuant to Article 73(e) oﬁ Chapter Xt

of the Uhlted Na%mona charter, it waa necesaary to aasure 1he

Un« ed Natlons, among other th~ngﬂ,‘that Puert0<Ricana ate not
subjected to navmng any domxnant languag ?1mposed upon them as a
COndlthh to @njoyang baaxc rzghta of cxtizensth.

Under the cultural autoncmy guaranteed:by:thelncw status,]



‘ijmovement to‘and'trcm th

in New York Cii.y. : Abou‘t 400 ooo are of ‘voting age. Le-" than

‘thlrd of chese, or approxlmately 150 000 are registerf

,‘

B ‘There are no exacc £1gures as to haw many of Lhe unregi‘“exed

N

430 000 are llterahe 1n the SPanlsh language*.mt 18 perhapu relevanfff

to poLnt cut thut Lhe tharacy rate 1n Puerto Rxco 19 83 per’cont.,

Iﬁ 15 the policy oi Lhé CQmmonwealth of Puerto Rico to

»heip ngsant Puerto Rlcans Lntegrate lnto the maxnstream of‘

'  ‘Amer1can 1¢£e. Iu maanaaua a program of Lnstructmon for thoae on ~"

‘the Esland who axe contemplaunng to move o the Statear 1t has‘fQH

Q, Establléhcd o”*;ces 1n major cxt:es to assxst both the m;grantjiand

,LhQLr new hoscs Ln che adjuatmemt process and carriea on 1nt¢nszve“fﬁ

“ progrgms in mamnland cltmes to urge Puerto chan mxgranta to qq to»

nlght schooi, 1mprove gkllla and Le“rn E 

o bette;ru Joba, ¢



”theracy test 1n English and that 1t provides onlyran education ‘gw

1n the Englzsh Language 19 preaumptive of‘lxterac”

It d ~s:n t matter to‘uew York State that‘the Puarto

R;can 15 a natural born cit;zen, that he has been educated 1n an

fAmermcan Plag school in Spanlah: ﬁhat he kncws cnvica and govern-'f 

;eriodicala

gmenL that he reada Spanash language newspapera an‘

in New Ybrk which 1nforu h1m fully about 1ssues and’candidatesi ‘gffa

w

‘tﬁa+ he lxatens to Span;sh language programs of naws and intormn-

VLLon in radlo and telev1910n~ When 1t comes to\:otzng, the Puerﬁo

_‘chan cannot show hls educatzcn as evidence of theracy even

‘chough h;s Dnglllh sp@akmng brother may show hlB education‘in ptac' 

‘af takmng the Literacy ‘Est, ;  ‘”

JUS'I‘ICE wxﬂm~ | Mr "Atcorney General, what is an

Amerxcan Flag achool?




Vrlag achoola?

MR. CODON. YEs, they ar
éause ﬁmprlcan Plag flmes‘over Puérﬁo ﬁica.
JUSTLCE BREMNAN j Then.‘lﬁ is not a matte? of Améx‘an5}
”*‘money’support necessarily, is it?,,[_

e

MR. CQLON. Not necessarlly.
JUSTICE BR,NNAN- rcr example‘ your‘schooi syatem 15‘ 

Juppornnd ;Locauyw is it not?;”V

MR. COLON. Yesﬁ it la supporLed Lacally.ff&lﬁh@ﬁghQW# 

gec glanc3 Trom che ?aderal Government, alao.
‘JUST CE BRENNAN-‘ Under»theJQeqeral grant-;n—aia?

‘*JUQTECE BRENNAN' ﬂEW Eﬁogr%W” Y

()

\MR‘. czonom.m Yes, usuauy.
‘Seccmon 4(@) of the Vocxng Rxghc" A i of 1965 me:ely

eﬂoves ths unwarranted d ucr1m1nat¢on, It doea not nullzfy %he

h
&

‘1%“eracy requirement of New York.4g
E .

cﬁt“zens qucated 1n Sp nlsb
g ¥ G )




“éhelt educat;on was not as‘_
nrothera for votlng purposes. It guts
“gican schoals on 1q equal footzng w:th graduates from other

‘American schools as far asg lxteracy Ls made a requirement £¢r the

iy

e

exerﬁlJe of the franch;se.  ‘1 B “i‘:V’ﬁ  ” jLQﬁ‘ffu"w‘  :ﬁ f
- The 14th Amendment calls fox the equal protection of tha
1aws anﬁ secc:on empawers COngress to make that dixect;ve eﬁiec~{
;-g;‘ivel‘ h ough appm&;ate 1egis latlon.‘ stor:g.r'ally, both tne
éoncres and uhﬁ Pe&eral JUﬂlclary havé heen called upon to enfcrce
“che amcndment bj dec¢sxon ox hy 1eglatatlon,‘ In thla caae, it‘wae‘
jﬂongress uho took ¢he 1n at;ve to :elmeVe fuerto Ricans cﬁ the
unequal burden put upon th@m by Lhe Laws of New Yoxk.

5 Th““ dec;s;en of Congresa 13 entxtled to all due
?@spec from the Judzcaary'whxch,has customur&ly grantea thm legxs~“
‘ 'ian¢ve branch'w;de Latltude Ln Makmng these Judgments.; In this
e COngress asscssed a number of factons, pat;cularly auited to   3
V‘aileglsiauLve and pol;uLcal Juﬁgment. Tne factoxa have been men-
ﬂtioneﬂ befove ;n thzs argument buu I w111 recapztulate the aame

. at thas mcment, chey are‘ the relatzonsamp oﬁ Puerto Rxco to the

‘fUnmted staces, the 1nternatzofa cammitme‘”s‘offthe United ﬁtates:




o

ment at New Yblkf’

Hav&ng‘welghed all theae factors, COngreaa concluaed‘

‘chat Lt was necessarg to correct the 1eg1slatxon of u@w York 1n

‘4' {

'order o strmke ouc th@ &nequalmty whlch resulted for the L;terate

Amer&can cltlzen educakea 1n an Amer;can Flag school in Spavish

Thls 3udgment 19 famx and reasonable and the reaultxng Leg ﬁlﬂtlﬁn

e -
/7]

én‘ rely w&th’n he bcunds of the x;fuh aectxon of tbﬁ Lith
mﬂndment. |
Thié‘céﬁéérucﬁign of éﬁe‘eoﬁstitﬁt on Whlch the Court
':d caited upon to make today wxll permlt the Congreqa the naceaﬂavy

wla'rttde to deai WLth 3ust1ce cawards a peopl& wiuh whom thﬂ‘

7
i

Vo . . R '- f' | . :
country is asaocx 'ed mn a pond oiyfr&endshlp, mutual xespewt anﬂu

gobﬁwilli‘ As technolochaf pxagxesa bxmngs all tha people of the -
‘world cloeer‘and a 1deolog1cal d&fzerances t@nd to divlde them;
‘une-tourn should keep Lts eye on the needa o£ thia nat&on for aﬁ »f
‘adequace lcgal £ramGWOrk,w1th wh;ch to face the challenges g
 ﬁJmoxvou and WLth wh ch to d apt to a complex iutgfe,v” -

Q;Eﬂﬁ CdTEP JUSTICE' Mr Av1nQ.;

ARGUMENT ON BEHBLF OF APPBLLEES

BY ALPRED KVINS, ESQUIREVQSCBOOL OF LAV



. )

'f‘ after me. I intend»to spend my time f;rst«én the pow._,ovqs

f‘large queations about the L4th Amandment, Very b,

quest ans, Whlch I bel;eve that thxa atatute ramsea.‘

E kY
i

In vzew of the facﬁ that there wxll shortly be a breakni_gf

I
'I wmll go mnto the pcwar ov&r the terrmtorxes fxrst, becduse I

‘intend to calk abouu dhat onty very br&etly, befcre I go into the 

idth Amenamen&, on whxch the aﬁahute 13 purporhealy hased ‘

| Ncw, I start‘ouc wnxh the propasltion th@re 1& a distlnc—gf
‘Nt“cn between 1oca§ ox )tat; or . munxc;pal aoverelgnty ke l prefex
>‘&o c“il Lt munlcxpal sovéxeignty‘-~ and national aonreignty.. Thef;
“UHLCCd Scates ha% had terrz»or;ea slnce 1789 or befo”e that -— 

the mownhwest Terr;to:;es - wh&ch havu been con91dered bo be 1n"
Awawdshlp to thé rederai Government._j i‘ ‘   N i

Under Lhe puwe: oﬁ the ﬁerrmtor;es élauae, 1t ia my

fcontcntxon chat COngress exercises only’whan we call municipal

’[cheﬁagnﬁy'must be oun

\c;ause,



po;nt. But 80 have che Stabea

Under the fu11 faath and cred;t clauae,gsiéﬁétiéwa;f

‘ sometimea, have extra-terrzLorial effecta.} Hughea againat Fennar “;
:Lg a recenn fa;rly goo&‘example of nhia, 1 would think. And my
conuénnlon 13 that COngress‘ pawer over the terx;uorial 15 givingj.
‘exuranterrltorlal effect ln the Ldentxcal cxrcumstancea thmt a
auahe 1aw wculd have exkf%*terrmtor&al effect anﬂ that the uame
 };type of Staue Law would be upheld as 1% would he upheld under thet
u ¥ torlal clause zn respect to the extra“territormal effect.
| If thla were otherwlee, 1t*Would follaw that when ‘
'texr&coxy,<whlch was alwayn consldered to be 1n temporary waxdahip.
‘ became a s»ate, 10 would rollow that a cxtxzen of the ntato would
i  \109¢ rlgth »hac he had prev;ously en:oyed under th@ atatuteg under
"Jthe Congre931ona1 pcwer La govern Ehe terr;torles. | !
To be apec;fzc, tet ua aasume ﬁhat Puerto R;co b@camo a

~s%até; Thexeafter, Congress could ne ’paas th;a statutc, tecaune‘



o wh1ch T don't th;nk 1t 18 necel

‘no greater rights.

&

Nowa x 1ook at the queation thxs wny.‘ What woulﬁ hnppen

even 1f che state of Loutslana passed a laQ eaying that alL ;
“citlzens of Lcuzmlana educated in the French language*who moﬁed
_dnto ﬁhe s&aﬁe of mew‘ oxk, o: some other state which had an
“'Bnglzsh languag@ 1luefucy test, would be en ¢tled to vote, pro-
~‘Vld@d uhey have rhe same 1eVe1 of educatlon. Now,k‘ thlnk it
‘ crymca1»cLear that lf one Shate pagsed such a Law, 1t woulu not
e enforceable Ln anot 1¢rrstate under the ﬁull faith and creé;f
‘ctause; because I do not Eh;nm a State can glve 1t9 cwn Law ertr
;‘%erﬂitorial‘éfoC%« Thecefore, 1 conclude thatfzf that La no,
Lth'u 1denuxca1 pomnt follawsa‘that in reapect to a Law of Cmngreaa

under the terrltoxies clauae, and accordlngly, the po;nt I there
‘fore make Le thaL COngresa uould not,_%  wt aaid, xt dlan't say
 1n was«~~ buu could not haVe pasa@d th19 stauute under the

terrztorles clause.‘ And for thls reaagn, even 1f it were pex~ _f  '

| mxssable to consxder thza staﬁute merely undex the territoviea

“‘pasa, because zt 18 not an‘exercaue




probably be requz.::ed to entorce that tmdeaz: i.he |

B credmt parl:. Ana I conc.ede i:hat i:he aupremacy cl.nuse nimply

g a:e'!.a :u:m o t:his mai:i:er --’ca w:.i.. :c.i: .'I.B the mentmal. type ot

clause .m respeci: to thza ma'i:‘h@r. i Y
THF CHIEF O‘US‘I'ICE° We w.n.I.:l rec,ess ncm.

(Whereupon, a'v.. 1.2 -00 o*clock xmon,y‘ *i"he ('.‘ouri: receeaed, to

i

“xeconvene at L2.30 o‘cl.ock p . )




T cumx' JUSTICE' mr. .

“youl argument,

o

MR AVIN»: Thank you, Your Honora

e

: ‘f‘ At thxs L;me Your Honor, 1 1ntend to devote the

remalnlng pEILod of my t&me to the general question of ehe meanif””

of the Fourteenth Amendment and 1ts appl catmon 1n thla eaee# ahd

what T resPectfully concede to be thms court?s duty end CQngress°

_duty in respect to the Fourteenth Amendmont taken broadly and

by

‘w1tnout regard to Lhe quebtaon of reasonableness;~i

| ‘ ﬁHﬂ:CHIEP JUSTICF: W111 you dmscuss thc treaty clauae?

MR AVINS-” No; Yeurfﬂonori‘ In my estmmatmon, the

~reason I am not d;scuss;ng Lhat ig becauae I concede that tﬁe i)
tVeéLy clause gzves cOngress no 1ndepenaent power, and that‘mf fs,”\
“the tveaty 1s oatsmde the general scope of COngresu° power |
feluewhere, CQngres« cannot anrease 1ts pOWer by making a treaﬁy

p3Wlth a forelgn country

T belleve thaL Ybur anors obeerved th;s fact 1n

“Reia‘v. Cdvert‘ and therefore I do not helleve, 1n aceordaneeﬂﬁf‘

‘Ccng#ess;is3éllbﬂéd

whave‘byﬂstétﬁté;: 7




‘ness of the New Ybrk State statute, 1eavﬂ‘q%fgi_jﬁff

General of New York

brlef has a great many sLatst;cs on Puexto Rico. I helln

the hablt of usxng statistmcs 1h brlefs started w;th Mother v.

‘regonp by the late Mr Justlce Brandeis, then attorney, and I‘V'
 thmnk 1t has 1ncreased to the p01vt 1n which appendices are nQWu‘"“

»all utatxstlcs and no constitutmon

As Your Honors knaw, T have maée a dmstinct départuref}‘

} from that My appendzx contaxns all constitutlon»and no

St&LLSthS I leave to the ALLorney General of new York and tof”

vthe Department of Justxce the questlon of how many imm1grants

"cherc were, average annual ramnfall &n Puerto R;co,‘and all aorta\‘ 

 0£ other statlstlcs whxvh 1n my estlmatmon are wholly irrelevantt
pThe general quesLlon, as I concelve 1L,_1s what was |

 ]the S”Ope of the rourteenth Amendment xn questxons of tais

chaxacter.‘

Before I go mt.o that,

'and as broad as the hills,




Negroes were not cztxzens under Article Iv; Sectlon 2, the‘old

A N \

State pr;Vlleges and 1mmun1tles clause i

'

Both of these decasmons were contrary to what I call

3 egregxous hmstoracal facts‘-- notwithstandmng the fact that at

the present tlme 1t is belleved that they were snpposed to be 1n

‘accordance wmth hlstory

ﬁow, the two thxngu the Radlcal Republxcahs cite ho
L foa S
show rhat these dec;s;ons were contrary tc egregmou& hiatorical
R )
faats mere one,‘as to the szth Amendmenk the fact of the

&
i i
ﬂ

NQvtwwest Ordanance rWhlch 1L could not be presumed COngreas

»«

i
¥ ﬂ

1ntonded to reyeal by the Plfth AmendmenL though it was

‘conLemporaneous, and two, wlth respect to Arumcle IV, Sectioh 2
. \‘.
the fact that on June 25 1778 the South Carolina delegatxoq

"moved to 1nsert the word whlte“ Ln che predecessor prlv;legds

and 1mmun1c1es clause, and thla was defeated by a vote of exght

to two thh one State dxv1ded




B natural leaders of slave revolt out of Southern States._uhdﬂ I*:
; _/‘! jood ‘ :

’thxnk the 51tuatlon whxch Yodf Honérs may remember exxsted ln
1884 ls a good example of Lhe ﬁread whmch the bouthern States
“had for havzng free Negroes declared c1t12ens under Artmcle IV,H .
‘;SQCtlon 2
Now, what was the Radlcal reactxon to this? It vas,
in blunL terms that the Taney court ‘was makxng polltlcal speeches‘
;;Lo Support the Buchanan and Plerce adm;nmstr;txon |
Mbw when the Radmcals swept 1nto pdwer the polltmcal
ﬂtlde tumned of course; and the politlca supportsof thia court
:as an 1nst1tut1on were wlthdrawn, and the decxsxons had to stand
} 0n the questlon of whether Ehey were on Lhe bedéock‘éf the -
‘Constltutlon. | |

/

l thlnh hlstory supporbs my poﬂ;tion, or the poa;tion

 0£ the Radlcals, thaL wéat the‘Taney court dld was to mortgage

».

the polltlcal future of the court with the then current ideology




uhe questlon oz whether 1t makes decislona based under law‘xn“

|
) il
i

 ¢urrent xdeologyfwstlrrelevant but that if these are withdrawn
‘ by a change 1n 1deolog1cal currentﬁ, the result is that decxsiona 
‘are swept away and the court - the declsxons are then exposed

tofthe gaze‘of whether they are based on the law And the Eact
that the Taney caurt dld 1n fact sheer 1t elf from‘tha power to
'do anythlng 15, I thnk exempllfled in ex parLe M@redith, where

Lhe ancoln Admmn&strat;on Lore up Mr Justlce Taney‘s writs

1“ ,‘,

and used Lt Ior confettl and in ex parte - where it barred thia

‘LourL from any revxew R, very legltlmate onerof protectxng the

Lo

‘!South agalnst the excesses of reconatruct¢on.

Now I want Lo say to Your anors Very respectfullv
that T ;ee analognes to that case today

'i‘want to qay that 1n thia case theté are’egregxoua

‘«hlatorlcal facts whmch support the posmtion that 1 take that the

il



‘%anybody that the

‘»thls statute.‘

Naw I belleve what 1afultimately at atake xa tﬂe

‘ "xatxfzxcatn.on of the Fouri.eenth Ame&dment whxch, aa Your “Honoxzs
‘mav know, rests upon the hlstorxcal eompromlses of 1876‘§nd :
1894, in whxch the South generally agreed not to contest
 ‘:rat1fvcat1on 1n return for a construction;whzch was atr:ctlf
vin accordanee w1th the original underatanﬂxng, whmch is very
v,‘narvrow. iy S . s
I thlnk the Erze Raxlroad COmpany v. Tompkxns, and
the Oplnlon of the late Mr Juqtmce Brandﬁia ié a prototype of
”fwhat happens, because in that casc’ the flowering of Sw;ft v.
fTvson as I see lt, ln reSponse to the needs of big buaxneas
aa¥te*}tho C1v11 War -~and I thnk I may sgy th@ excesses under
‘Lhat decssxon - were uch as to lay the qroundwork for an ,';f?)

#

\examlnatlon of the orlg¢na1 understanding# And of courae the

# [

H“tall gomng wlth the hldE, the F;fteenth Am@ndment ratmf;cation

§

rests thh the Fourteenth VVfo‘ 

Jwa, I feel entxrely Justlfxed qfsagihg £h§ﬁmghiBff¢!“

 stature cuts a deep gash in the o'igm a[



for this reas°“' T 1ntend to 90 to bhejgw ginal understanding
'Vand to Lhat alone | ”  : \‘ ; fj _    31 5 ‘

wa, I wcuid start off by aaylng that trylng to load

2

the sﬁatu*e on thP equal protect&on clause 15 11ke trylng to
ar;y Lhe washlngton Monument ;n a whee]barrow., Your Honors

‘cannoL make Lt fmt, becauue the equal protectlon clause is much

too narrow.

Py my rstlmatlon, 1t would requlre plastic surgery
on- the equal nrorectxon clause to sustain thas statute.

/ £

uJS"WCE WHlTD- I gaLher, then, vou would thxnk the

7‘j?eappo"tionment cases are the Washlﬂgton Monument :n Lhat sense.

MR AVINS- Wbll I thlnk, XOur Ebnor that they arei
Nat least a plece of the Washlngton Monument.‘ wa much I am

“nce cextain.

\JUSTICE WHITE: And Carrington --




be supported -— 

M AVIN84 /

i

‘.JquldﬂgﬁﬁzTEz Nor the reapportlonment cases.

MR;'AVINS: Nor thoew There are others.

JUSTIPE WHITE°~ Nor Classxc” |
 mR.wAVINS: well as‘far as that ~§séwis‘ccncerhed;   ﬁ
fgqurﬁbnor,‘éslﬁnde?stanéit i é nkamalgam of more thén oné
‘QQWQr;‘ There was alko; I bel;evé, the pOWer to eontrol Article
I, 1 bhlievé; Sectaon 2, Federal power over %he tlmes, places
and manners of holdlng electlon. Therefore I am not sure that

that is nat anéeanrely dxfferent 1nqu1ry. :But-i am now gomng

“Lo the DaSlw que§t¢on of --‘

~

JUSTICE DOUGLA : poll ﬁax;cases;

MR. AVINS- YES, Ybur anor. If I may ralse one point

‘The Department of Just;ee ra¢sed 1t Ln lts bslef but 1n a

dlffevent way. o

R

he Department of Justzce cxted 1n support of those

cases the




| by SSnaLor Stewant zn the Senate Mf:om'the Judieiary Commlttee,

f“on the ground tnat SOuthern stakes mlght dream up;other 9!9“ ; fj "ff°
Ir@quxs;tes;‘ But orlgxnally hhe very Act panseu to enfoxce the‘
“rourteenth and Fliteenth Amendnents made lt a cerinal offﬁnse

Lor State off;clals, election off;c&als, to fa11 to collect po11

taxes from Negrocs

JUSTICE WHITE-' What about othcr r¢ghts besmdes polltical
rxghts that the Pourteunth Amendment excludes° How about economic

r;ghts°

Jmn,bavzﬁs:f e11 Ybur anor, T want to get xnto that
V“«n Lerms of the orxgcnal meanlng nf equal protectxon Ana“x‘do

"£ully Lntena to get 1n£o thlu questzon

T A
P R

JUS‘I‘ICE wm*m. All mght.

o g

V'MRf AVIHS' The due proceas clause I don‘t thlnk

'anybody consxdeta to be relevanL | 1 see nothlng that anybody
~COnald@TS to be relevant ' So 1 deal thh the prxv;legea and

”1mmunxties clause, and whlch grants privileges and 1mmun1ties

‘to clthens of the United States - ‘fizens only - an e@nal

‘?protection, whlch grants themfto al

wahmch x thznk is very ;gnxficant

wahJI'start?




is a key word. Not equal - 1t doe ”‘

equal benefats, equal prxvxleges
pa
|, / AN

It does not mean,the protectzon of equal IGWB.'QIﬁ 

It means equal protectm.on° 5

ncans the equa] protectloﬂ of 1aws. Juﬂr as a nmxr of alligatorB " 
ws dlfferent from an alligator pea

‘The‘word‘ protectlon" comes fram Lhe ormglnal draft

-

01 Blngham s speech and B¢ngham°s draft glVlng Congress the

o

power to enforce the pr¢leeges and 1mmun¢t1es of citlzens‘of the ‘f

: Uﬂlted States derlved from Artlcle IV, Sectlon 2 and‘equglﬂ |
pfotccclon of 11fe ltberty and property.‘ | |
angham’s speeches I thlnk read carefully, show that o

it‘meahtwp otectxon of the rmght ﬁo lmve, whxch every person,  f‘l
/

| even an allen, a baby, ;s antltled to == you could not take the

Nl
o

iiféyof'a baby; Protectzon of lmbexty - whlch I th;nk every

persbn is entltled to. And proLechon of property.

Blnqham g Speeches ahow 1t mean¢ property acquired

Jlawfully, obtalneé lawfully, personal property ~~‘as in the casea

"1ike‘RQse v. Slaughter whmch he clted 1n hls orxgmna! speeches

f“So, Your anors - orlglnally protectlon, the aqual
protect;on clause was desxgned not on]y fcr al;ens, but travelera, T

;ealdent alxena,‘zar everybody. That xs why the WOrd person" “‘%“”

Cis there.‘ And of course I nght say thzs ] that under‘the‘”

-

orlglnal concept of the equaltprotectlon clausea\nﬁ t?é“?’ bl
‘\clasamfaeation is necessary,"

: that every person ‘,is:, em:n;led




‘ullherty and proper
7iPr°te°Ll°n Clause has nothlrg whataoever to do‘with thia

*as far as the or;glnal understand:ng 18 conCerned. Thnt 18 to

Jsay, lt 19 COhflned exactly - was merely a redraft - Ybur

thLChk&BS and Hale, and cther Republacan Congressmen‘u- felt

“bhat it gave Congress too much power. So 1t was poatponed and

* ‘10 we:e.vwb

-has notthg whatsoever to do at all wlth ths case of any kmnd

 ﬁ£ Lake Lhat broad ground. I real;ze Lﬁ is a broadex grcund than

‘perhapu has been put forth in recent yeats., Bun I thtnk lh 1s

,che correct ground, 1f one goes back to the orlgmnal under~

1standlng.‘? 2 -‘“_‘ %f“‘ "’j i

'passed largely to protect Chxnese 1n (almfornza, who were nnt

In other words what I am auggest;ng is

5

anors may recall that the Blngham draft was postponed in the

Hb&se. It was' postponed because many of the Repnblmcans ~~‘

vedrafted to be a negatlve leitatton on the States similar to

the 11mLLatlon whrch Lhe old lxmltatlons 1n Artlcle 1, Sectmon

‘"gx Theyefore, 1n my estimation, the equal protection clauae

Il

s
£,

2

Now Tet me glve some 111ustratmons.j‘

xn 1870 the Enforcement Actkwas paased It wae ];g



'l“w

protect hlm 1n th;s tlght
| Thls is part‘ I‘thlnk, of the word “protection"‘
| I therefore deem that reasonable classification haa
nothmng to do wlth the equal protectxon ﬁiause.“;
wa I Lurn to what I conszder to be the more importaht
clause,‘to wlt the privileges and 1mmun1ties clauae.j where dld
lt come fxom, what was 1t neant to do.
wa the reason for the prlvzlages‘and 1mﬁun1b1eé
. c1aﬁme Was - accord;ng tokBlnéham e was the defect in th@

orxgmnal Constttuulon that COngrwss had no pdwor te enforc@

ﬁ”ﬁmcle Iv Sectlon 2 the necessary and propex clauae dmd not

‘Vfgw“~~ﬂg¢ve 1L any power to enForce Artmcle IV, Sectmon 2 Its deriVation
“oomes from Lwo d¢ffevenﬂ sources ‘ Although ormgxnally drafted
to g¢ve Lhe consenL'-~ the dermvatmon comes sL:axght Irom Article

iv, Section 2. And Bangham?s s@éechcs indmcate very clearly

"he beliévédxfhere;wa: an clllpais in Artmcle xv, Sectlon 2,
_unlmhe the Demoarats who felt 1t was jUQt desmgned to prevent
dzscr;m;natlon agalnst out of State resmdentsm.ne belmeved that
} Tthe words c1t1“en“ of the Unmted StaLes ahould be 1nserted

Qafter the word pr1V1leges" 80 ;t should read that c;tizena

\Hof each State -hall bﬁ~ent1t1ed to«all privzleges and imuunities

7States.‘ of the Un;ted states”mh‘




‘belxeve 1t contalnedﬁ_,

"\dxfferent by the o]d framer

‘ Fouxtcenth Amendment. But‘aJsouwhat did Lhekad,eala b 1iev‘  v :;\’

it contalned ‘ 73‘<j_ ”‘fl‘}f wfaxE;*jTji“y;ﬂfl"‘“ ' e
I thlnk it vory clear Lhat the Radxcals belleve that

thc prmv;leges and _mmunmtleu clause, whmch Was of course broadéf

Lhan the equal protectxon clause - becauge they had to be

- citizens to derlve any protcctlon £rom the 1mmun1t1ea and f con A

palvxleges clause e protected what were Lnown in 1866 as c1vi1

rmghtsvm—hthat is to say, not pollL¢cal raghts, but c;V;l righhs,
 as thuy were ﬁnown Ln 1866 “;  ‘;“ ‘ ‘ ”}‘ ¢ ‘§*
Ndw, 1 thmnk‘ aim sﬁpported by & muletudmnous‘nuﬁber
of cmtatlons, whzch I have 3n my agpendlccs and whmch 1 shan?t
unlosa Your anors arc part¢cularl§ ;nterested r@ad the leqisla~
‘t1Ve app@ndlCQaVWthh I have fxled wmth thlS courL.‘

But I want to vall Ybur anors’ attention, for example,
o a ¢ootnote wbich I added on the report of the Jomnt COmmittee 5
“bn Revonst“uct ion of 1866 which I thnk ahuws very clearly that
Lhe Fouvteenuh AmendmenL,Was reported out to protect only cxvil
“rmghta.‘ | | e
| c;v;i r_ghts at that t;me were believed to be;what arc

known Loday as‘natmral rlgPﬁf'-- I‘m sorry - whatiw re” noW“

Cthen as naturalraghts. Today the‘concept ‘natural rights

:mxght be a good deal d;fferent;‘

'.protect what were know‘ at



‘shan*t go through- and wwo, ptotectxons ex;sting already in the

‘vconstltutlon itself | That zs a]l the pr&vxleges and immunihiea

e e

 ‘the many aspects I thlnk whlch shed 1mght as far as the under~

| gtandlng of the framers 1s concerned

; che r;ght to do busmness and own propexty - that is what were
";secured - and have securzty therefor, tho rmght to bring a ; ‘
‘Sult, a lawsuit - all the thxngs that were cOna;dnréd

uto be c;vil-r;ghts.jf 1;V’

iconventmonal rmghts ‘an,

v

"jwere dcenec o bw those protections whxch existed 1n the

u

: COhStltﬂthﬁ - protect;on against blllﬂ of attalnder and mo

S

V_forth - the many protectmons. I don't want to get 1nto the

discus«1on of recaproclty, abouL whnther all Lhe bills or right&

: or just Part were -— but 1 th;nk at 1east aome of them went 1nLo

< th@ pr;VmLOges and 1mmun¢t1es clause, 3 &on‘t thmnk any wenL into

the due pvocess clause.‘?

‘ﬂ{ Por th;s authorzty T clte a statemenL by aenator

‘lpomeroy in 1870 that aliens nad no r;ght to pet¢txon the Unxted*

states Senate e ¢L vas a przvzlege of c1tlzens alone - one of“:‘

Now, what were cons:dered to be czv;i rmghts - the

‘rmght to wovk, the rlght to travel, the r;ght to ramse a family,‘l

Amang the things



‘rxght Lo go to school, the rzght to vote - he did not include

any convent10na1 rlghts, hut Just included what were known as

bas¢c or natural rlghts, f-“g_,x;“' , “ : A ‘; ;«5 B

iy

wa, I suppose the question must be asked why, then,

‘ ‘put rhat back inno -*‘lf xt 18 Artxc)e IV, 3ectlon 2 why put
‘lt waéh the rourteenth Amendment The hort answer was that
‘as part of Lhe guarantees, post-01v1l war guarantees, the Radical
XCQngress demanded that uhe South gmve the power Lo enforce in
‘full ﬁhoae r&ghts.““ A | n ” | L |
wa, that brmngs me Lo the fafth section which I

P

‘belleve’gas been argUEd at some 1enth in th;s case | My positiop 

“:aﬂ Lo the flf h sectmon 15,‘x Ch;nk, qulte slmple.
*The pawer to enforce doas uot include Lhe pawer to
“£ ?1» ,amendi\ The pawer to enforce aoes noL anlude khe power to defzne.'
vif‘»ffh@pbWerto;enfo ce ls Smely the power to enforce what is in
| fthe otner sectmons. 1n facL there are some argum@nth by
|

"Democrats that the power Lo enforce haa nothan to do with ehe ‘1g dq;;

” "j;fmrst sectlon at all, because 1t 18 the thlrd secﬁion, the really




Hiere free, under the ‘Fourteenth Am ‘dm’
‘  guallfxcations for votxng_as t
1dentical freedom todav.‘ That ;s ta say;hthexc°st utio
 =the prlnciples of Lhe CQnstlcutlon remamnyf;xed ﬁntily
i in the manner, Lhe preclse manner wh;dh xs set out Lh Article‘hi
fr#, Thls lS what 1 thxnk ;s Lhe bas;c iasue 1n reapeét to thms}
f sLatuLé andyan'”eépect to th;s case -4 13 to say that hhe»i ’

’hlstorzcal 1ntent rema;ns fixed

think T can draw an ana1ogy wath a favormte llttle

The Radlcal Repub1¢cans were fond of cmhlng bhe
&ec;vmon of a VQrmont judge durxng the 1850 s, who was asked to

freturn a £ug¢t1ve clave under the Pugmtlvo ulave Law when he,

asked Eor proof of ownershmp, the owner produced a b¢11 of sale
2 ;rom Lhe prmor Gwncr The 3udge sazd ‘”I w;ll reeognmze only a
: bLll of sale from hls Maker "‘ And so~I.Sayuthe«samthhingfin
1 vespec£ to the ConstLLutxon - that the powers must be founé undér
}ithe authorlty of the makexs «u‘that is the only place.}'
. | Now, in my estmmat;on the statute 13 such novel‘theofy“
Lhat it could bo pacenhed at the Patent offtce except that 1
| wado noL Lnow that 1L would meet thms court’s teét of utllmty

‘But T certamnly thlnk that th;s 13 the fmrst tmme thaL CQngresa

has ever trz.ed to amend the F'on:u:'':.emru:h"lm\tfefi'i f‘ent under: the gu:n.‘ae




; to ban States using qualifiuations based on lxteracy, property,‘
‘ o |

”rellgxon --‘1 mxght aay 1n respect to religlon thexe waa aﬁvery
vaw oxample, because &oman Catholics were forb;dden to hold office
;n the State of N@w Ehmpshlre <= a very raw example - one that
uxs oﬁcen 01ted

Wlth resPect to’an English literacy tost‘ ve don't
‘Vhave to look ery faru ‘ The State of Massachusetts as well aa
CGnnectwcut had an Engllah language l;teracy test, and 1t9

"purposc was not as benign as, ,Lhe New 2\!03:1: st:atute a_s here. Its
uxpose was to keep our 1?15h Democratmc Ammmgrants e away from
the polllng bootha.( It was*a know—nothlng product I waa

constantly talked about during Lhe Reconstrudtxon period | An&

!
i

| yet it was malntamned dur;ng ths entlre perxod
Rhode Island had a beLter tr;ck They requtred thah
  a1l naturalxzed cltlzens own land in Rhode Ialand and as senator
BlaLr Sald of Mlssourl, theze wasn't very much land 1n thef
\seate of Rhoae Island or anybody t:o own. 'rhe Rhode Island
enator Anthony cf Rhode Islané, said he would not vote for

47the Fouxteenth Amendment, tbe Rhode Island neg;alaturev 




— That ms to "ay, che orlgwnal debates in 1866 are reinforced

‘Chinesewvote., That is whw the nativit fwas taken out. accordingf‘

vLo Senator Sargent of Callforp;a, Rppuhl:canr-- and nuw Ivam‘

cmtlnq the ma:ority of Republicans, 1 am vot citmng D@mocrate‘

 £or Lhese pronositmons.. if/“‘

| And so the oragxnal draft of the rxfteenth Amendment

,_wau whlttled away.““

- Now, Lhere was a proposed draft in the F&ﬁteenth

LAmendman to glve everybcdy an equal vote a& Lhe origlnal 7  R

‘}BLngham drait, and it was defeated very resoundingly, e

wa 1f Blngham had put in th; Fourteenth Amendmeht

‘ was ent¢tled to an equa1 vote, or‘én ééual vot hased on a

‘veasonable classmf¢catlon, why should he make th0 same amend~ |

‘menL in the Plfte@hth two yeér§ 1ater° Itﬁxs superfluous. :
thnk 1h deﬁles common sense to say that the or;gmnal framers j7

would make all Lhese enactments whlch would abs;iutely be |

nonsense 1n comparmson wmth what they actually dmd thereafterW

;Qby GVELthlng that the framers did from one end to the other,‘u,

 and 1L LS on th;s that I rest aa to the ar;ginal meaning;of
“the Fburteenth Amendment.w ‘ H
The Department ofjaus 
\;1tems on whmch they want;to tand

‘ll.ttle tadbu: :erom 's



7appendmces wh;ch I flled —-— whmch 

‘ he samd the Fourteenth Amendment'had‘nothxng to do w: h\the J”ﬂ V‘W

,franchlse;

\They also have a couple of staLements by Democrata”‘

'g\in‘some Of'the SLates sayxng what a horr&ble thxna this is‘
gomg to be —— x th:mk included :m politarcal speeches - anaw :

I think we can lgnore them

oy < y,

The Department of Justace's br ef does not cite but
 1 th!nk I ought to go 1nto lt for a moment -cm becauae 1t is 3
‘probably famm]mar to Your ancre == an arLicle by Mr Van Ala“@enﬁ‘

in‘the Supreme caurL R@vxew last year.‘ Unfortunately he haa had

an unfriendly hablt of puLtvng 1& only m@torial hc fmnds J ““ “ ¢  
7Lav0lableu 1 have put in materzal in. these appendmces which ié
‘xavorableg and a llttle blt whxch 1 deem to be unfavorable, Lo
‘"w1t Bocwe117s Speech r;gﬁt before the enactment of the Flfteehth
‘:Amendmentu-- and Senator E&m;nds‘ 1 want to tuke up these two‘

‘neople because they axe the only people uho are unfavorable bo

my p051tlon, I thlnk except for the Democracs.




”Vhe changed hzs pos;t;on in 1872 and concurred w;th the reat in
,saymng that the pravxleges and 1mmunitiea clause had nothing to
 do wmth the :1ght to vote. And therefore £ take the broad

‘flground ihat there is really nc substantlal material Ln the

“ debate1‘ It‘s nnt a questlon of wemghlng them.; There 1ﬁ~no

“substantlal materlal 1n the debate Whlch is contrary to the

fposmt“on Lhat the orlglnal understandlng had nothing whatever

o to do Wlth anythxng other than what vas known as a civzl rlght

in 1866 and 1868

Thercfore I plant my feet ”irmiy on the orlglnal
- undérszandlng of these amendments.

| mcw t mlghr say that several af the gentlemen who

{have preceded me have 1nd1cated vt

JUSTICE WHITE- what ;s your own vmew of why they
hchose thms pthicuTar form of wards to gmt acxoss thxs idea?
MR, AVING: Whlﬂh words - protec 1on or prlvileges

“and 1mmun1t1es°

aus'vzcm WHITE- Equal protect:.on of 'che law.

 ‘MR, AVINSo Equal protection of the’laWs‘
seems to me that what was ‘
“prorectzon.‘

‘*t lS not difflcult to‘

S




Let me ngé‘!bux Bo

‘ Lh1nk Wlll sufflce --»

-

fzndlans, and were noL permlttad to testlfy 1n court.‘

In 1850 the Supreme CQ&rt deCallfornaa:dec&ded,.hd €t

 under the law of Calnfornla uhe ch;nese were simllar to

In 1860

g thn.nk .u; Wc.S Mr Jusu.ce rmld, 1aLer .m t:hls courr., who hem

a. ver; serlous p:oblem beuauﬁe Southern born CanederaLes h@came

7;just'said plain

L as

these

\f‘;aundred yerrs, ahd so of coursénthe onxganal

/

Ph$neue and o’

¢W1tn63868;

Yb&r“ﬁbﬁé may wemember that un&er hhe old alave codes

,Vfor Qr aga;nst.

L

| ihat under the 1aw 1f a whxte man beat up a chxnaman and rabbed
’hlm in Callfornla, anﬂ Lhe onlg WLtnesses were chlnese,‘the whltefw‘Q

;man had to go “ree ,Now; Senatom COnatz sa&d thms was becomxng

thgnwavmen &n chLiorALa o he uscd another tcrm, and tben he

h&ghwaymen e they woulu go around robbxng

course thﬂy could nGVex be brought to book

¢

[T v
By

*‘aec%use the onl; wntneases were Chinese, and they were excluded

~ quroe" could not be w;tnesses where whxtes wexo paxtmes, whether

Thls wab one of Lbe obgects of hh@ equal protection

'fclawsesy

Of course Lhese thzngs are all forgotten, because_;r,w

‘be@n forgotten.

aws are obsolete and have not been*zn  __  "




JUSTICB WHITE-‘ I taLe 1t you th nk the equal‘p

Vil

. f : r : P
~clause, I t were replaced w;th the words that those Statee

i

“,denyxng a person hls cxv;l rlghts - 1t would be expressly

the meanlng that you fhank COngress 1ntended

MR, AV;NS- I‘m afxald to say that mt ie now even not

: S
! R

‘fhat;k That is te vay the pr1v11ege» and‘immunata&s c1ause could

be edbstltuted for ClV&l rlghus and 1n faat the Cmvml nghts

v U
R

Act - there is a lot of dlscuss on and debate about the Thirteenth
"Amendment ; I tthk 1t 15 Qery‘clear and Senator Lottmore iﬁ
1872 made Qulte clear Lhat the C¢ku‘cights - thaL the AcL of
~1866 £ ally rested on Ar 1cle tv, Sect;on 2
‘!Q ;here have been quarrels whether COﬁgress‘could

eniorce‘Axt&cle Iv,‘aecLlon 2 j That tS ta say, 1£ Negroes were
}f:eed, whether they therefore zpso kacto vere eanLled to the
L‘ benef¢ -5 of Art;cle IV Sectlon 2b That 18 why you have a |

‘ dec1a$atvan of cmtvzenship 1n‘ he fzrst sentence of the Civ11

k‘nghta Act of 1866.~ | 0
wa, ﬁhe word “clvml rlghts“ was taken out of the Act,‘

as Your anors*may remember, hecause there war a 1ot of ‘ ‘71”

‘x;dlscu391on on the subgect oF whe




so Wilsonff;"'"

and who knowsrwhat 1t is gOingw, jbe mnterp ted as.n

A :c:.nally sald - all rlght we*re go:.ng to tak:e’e th@ word “c.wil

“rlghts rlght out, and just 1mst the rxghts

But my contentxon js chat the pr1V1leges and mmmunmtmes o

t

t#
b

~clause - you could replace the prmvmleg@s and xmmum@tmes clause

“chh tho word "c:vwl rmghts", whlch as‘i‘say 1n¢luded, one, tha

‘M;ghﬁw,mn Coxfteld v Corlo, and two, rlghts deﬁlved from the

.

‘(COHatLLﬂtlon ztself
As’ta ﬁhe equal proLactlon c1ause, 1L Lé‘nairowér still.
'fﬂot all czv;l rlghts are protected by éhe equal protectaon clause;~~s'
3usL chose Wblﬁh glve p*ateqn on Lc llfe, llberty or prOperty.‘

| It LQ‘a vory na*rowed and Lt 18 a vavy zitt£e clause,

I mlght say tha Lhe whole flrst vaction was utterly

unccntLovex31al The sccond sectxon was not vcry controversial.nq“ﬂ I

‘7Tho bLg flght was on the thlrd smcLion, on whether ex»Confederates

ahou1d be dlsableﬁ from hold¢ng off;ce. But nobody cared abmut

”ﬁhe first\sect on e Lﬁ was deemed tu be Surplusage, Lt was a 1itt1q
 un¢mportant clause, Very baaxc. “ ‘ |

JUSTICB WHITE-  But 1f the perLlegES and 1mmunit1es |
‘clause was xeplaccd by 01V11 rlghtm, whaL was the equal protection
‘clause, accordlng to vour 1nterpretatlon - what‘
Y:z.n aédltlon bo that9 fj } | G

MR. AVINS!



‘Blngham*s SPQQCh‘agalnst the adm1q81on ofioregon 1n__hef3ith

Congrcss, second sess;on, abont page 900 something, 1n 1859‘

1{ \he ;ndlcates very clearly Lhat even strangers are entxtled to

oome protect;on, and he repeats th;s as a recurrmng themek
“llke a. broken record over and over thnough Lhe debate -u‘that
“even gtrangerr get 5ometh1ng.v |
’In fact, Lhe word “éersons” has been 50 b;oaﬂly
 1nte pveLed Lhdt I m¢ght ray thls‘-- that 1n Preéléent Johnson*s: 
‘vete of the C1V17 Aghtu Act of LBGG he makes the pomnt that he‘
“ﬁonques the word persons“ Lo 1nc1ude corporatxons |
| So that —— but I thlhk 1t was conceded on all smdes
;Lhnt Lhcy 1ncluded achns | That*s the xeason far 1n effect
Qﬁp11 ng sane oi the rlghts 1n thc pr1v11@gos anﬁ 1mmunmtmes 
‘olﬂuéeiﬂto equ31 pra ectnon and ﬂue process~ hamely, aliens
“get sonethmng,‘ Becau 3@ Lﬁ wae belmeved that the states would
not protect al;enh in Lhesc baqzc rmghts
| 1 Lhznk the State of Callfornla is an excellent
'example Lhe hvstoxy of the Stnte of Calzfornia‘mv an excellentlr
Yiewamplo | he pre»anteubellum hastory o£ the State of Caleotniu -
, ‘pexhap0 even the post»bellum to some extent - whﬂnever it was |
 undef the Democrauxc leg“slatlon Q— and thms qonatant discuas;onﬁ
“‘:about Democratlc leglslatures‘discrxmxnatlng agalnst chmnesey“
‘lrexusxng them protectlon, permzssxon %o testlfy In some Stabea } 
”thay could not bc part;=s; they coulé nat sue at all -Thé manf”‘

‘ h; vou in the noso, 1t s tough 1uck, you could not sue in court@,' %




80 lf you go back to the ori wal

 f‘a VGrY 9°°d reason ror these C]BU$eu.‘ And my contention ¢s that
“~- ana I may °ay thms.,f consider thms a conLent;on - I‘m almost
v‘atLempted to say a contentlon cf the galley.i That 15 to say thac

it 15 the requlvemenn of the gal)ey that a constitutxon be

| «ntefpveted wn aﬂcordance wlth Lhe orlgxnal undersﬁandlng.ti‘
| As I once saLd 1n the Alabama LaWyer5 "A Constitutmmn
(must be construed asg a COnstltutlon - Lt lS nut to be 1nterpreted
l¢ke a blank check" ' Tha 1s,tlt means exactly the samo as 1t
‘meann in 1866 | of course sc&en?ximc changes szmply mean that you
@subutmcuLe onevSC!en+:ilc method for another - an a;rplane is
~ the snme as a frain for purpoaes of gene al prlnclples; But thQ ‘
,geneval prlnuLPJG¢ remaln Lhe same. VOt&ngrwas'kn6WH iﬁ 1866,“
peopTe VOted - schoolg WQro hnown - alL these thmngs were‘ 

knowit. That's my po*nta

waw I mmth say Lhat some of Lhe gent1emen on the

.

e

B

‘-‘oLher side have sam& uhaL votmng - Lhey thank voting 13 very

et

fundamental I don‘t know that votmng is as fundamanal as my
\ 1éaxned‘opponents boJQeve. | | |
| I thlnk'the rlght to drlve a car ;s more fundanental
ﬁhan the raght to vote, becauso 1n most places in the country

¥

‘you aan never even get to the polls thhout a car.‘

' %

And I mlght




o mtchh.!.ke to the polls.k R B
| ”kaeSldes 1 mlght say I thmnh 1n New York city, they i
‘would tax even walklng to th~ polls if they\found a way bo taxlu5 
,walk1ng and nollect lt |
X thmnk thaL - I don'L thlnk Lhat the rlght to vote
tLS au fundamental, for example, as the pr;vmlege of not bemng
red fromagettzng a 30b wh;ch vas certamnly mnvolved in 1866,
because you had Negroes who were‘forbadden to cnqage xn certamn
1occupatlons 1n some of thc black co&es, oc to have a home v

;he same thng was forbxdden.~ aw for example the black code

”law« whxch made 1t a csmmtnal offensef punlshed by, ki thnk in

“V1rg1n¢a £¢Ve years :n the penmtenL¢axy ?0 teach a Negro to read
mjand wratc, to prevenL agaln enfoﬁcement ot the slave revolta.

And I mxghﬁ say personally thaL - for example —-— I might

‘_say personally that all the cand¢dates I voted for in Lhe 1ast

‘;{‘1‘>‘generax elggtmqn lost; hut I dou't ieel peraonally affected at
‘éil, éitﬁéhgh o£ couVse 1am over. 26
I also say as far ae thls partlcular stabute ie ¢oncerned

Lhat I don’t see the “1lghte“t degree oi dziference in prlnclple

‘ ;bethen COngrews,saylng that Puerto R;cans educated 1n Spanlmh
1n Puerto RlCO may vote 1n New York, and Lhat Puerto Rlcans who
“are taught Lo drlve 01 the 1eft hand vide of the road 1n Puerﬁo
H ‘R¢»o may drlve 1n New York on the 1eft hand side‘of the road ‘t"‘

| thlnk hey are exacﬁly the same.: True, there 13 an argument ahout

‘incqnvenience‘ I thznk there ;s an‘argument about 1nconvenienee iﬂ‘




‘ thau goea both ways.‘ e
panlsh.‘ In is also lnconvenxen& to dodge ogpos_*;;ff*~~~”j
¢‘ 1 wmll say that a person who has 11ved in Manhattan —— that
‘”thxnk aby me ¥brker whdeé resourc;ful to flnd parking space
 ;1n Manhattan 19 resourceful enough to»be able to avo;d and
dodge oppoqmng Lrafﬂwc |
JUSTICF FORTA | T don“t thlnc they drxve on Lhe ]eft
:haﬁd smde of the Sureet 1n Pue to RLCO. | : 3
MR AVlns-; 1 agree w&th Your hmﬁo?.‘ fhéy édhiﬁ‘tﬁé 
‘Unxted Kzngdom. But l‘m suggest;ng congress has Lhe power undeﬁ
'Lhc Terxmtorle ‘to permmt yuerto Rmcana o érxve on the 1eft hand
gJLd@ of Lhe xoad- anﬂ Lwo,‘unaer the Terrmtorme argument Lhej
  mould have the power tof let*s uay, Lhat Puerto Rlcans commng
. to. New Vorh can drlve on thc left hand 1&9 of ihe road becauseﬂ
~that$s what théy 1eaxnedzat home;‘ So xt;h;nx‘itfakeptipely.
THE caxwr JUSTICE~'If@hey did éhat; they:w6ﬁ1a ﬁ6t S
‘ 31ve 1on§_', | g i ’;; | | | |
‘t‘; AVLNS‘ well, don“t know about that,,?bur Ebnor.’}'
 As I‘ a;d beaore, havang dxlﬁen 1n mew York city, 19m not sure |
‘?Lhat New Ybrkerr ave not really quate resaurceful about drmving,~
Now, I mlght eay that 1n my est&matmon 1f thxs court
it me*ns that

'{‘haa the power to sct standards of reasonaolenes&,

| ‘in fact and 1n effect tn;s court would be~aet ing v t ng

Quallflcatmons. LLkewmse if ongres



‘ rea9°nab1e“eS5 -- it just shafts the power from one to e

?atherﬂ for the rﬁason LhaL xn my vlew one man’s reasonablenesa

another manfs lunacy.‘ I th¢nk Lf we polleﬁ every person ;n!i 
n Lh&s room as. to what would be reasonable votmng qualmficationag
o we m;ght fxnd some very dmverse,ldeés on Lhe aubgect.

| ﬂaw, perhaps 1f 1t wab ¢e£t up to me &Jone, I mighL
“pe able to llmmt thlﬂ suffrage to only people'who bava two

faoctorates in 1aw, one Amerxean and one Engllsh, ana Lhen

“‘x could elect myself Fresmdenu., Dr I think thewe wmuld be

»;people who would quseut frcm thdt aLﬂhutG‘i So i thmnk everybody

:has hmu}mwn mdea of what is reasonable‘ SRS  “‘"~ 1i‘ R

Now,hm Lhmnk 1n concluamon nhat propam gQVLrnmeﬁt‘
1\quucturé, lxke a pxoper automoblle nemaavbraKGS‘as WGll as‘i\
’&as pcdals, and I thnk that the orzgmnal functlon of thls
‘7court was Lo brake the popu~ar branchos of the government and

an\ o &QTVE as an 1mpetus to fafward movgmeﬂﬁ Andwl thznk“

‘fthouahait may,be avldtch fun%ko-drxveaa_ﬁarwwmth‘thﬁéé‘gaﬁ-"
ygspedals and no brakes, I thlnk sooner or lacer ve would go ofi
‘ ‘Jthe QﬁﬂSLLtDt onal road and uave a crackup.

But 1 am seflously concerned about e I submmﬁ to Ybur\ifﬁ
&anors‘that unless or;gmnal understanding LS fcllawed, origanal ‘ fh
: undexstand1nq'~~ and’ I donft thlnk hhat my contentmon ahouh Lhe j»
: 03 i al understandmng has been refuted 1n the laast by emthax

‘ﬁ‘of the three of my 1earned opponents - thﬂh’the reault“would bé: wzf@””

 “  ulk&mdL@1y the sove rnment would be gaxng °f£




: ‘has Lhe rebuttal

7 61StLﬁCthnS e and 1 am not gettzng 1nto the question:owfwhetherbjj'

I cannot say that we need to nge the orlginal ﬁnﬂer~~ﬂ

, standlng at Lhe pvesent tlme a hugh requiem mass, but x thmnk

pexhaps extreme unctlon may shortly be 1n order 1£ Lhis caurh

‘holds that COngress has the power to Lgnoxe the very clear under—

.,{

mtandlng that occurred in. th case.

If YOur anors have no qmvstlona, I would lxke to save

ﬁhe remai nder of my tmme for any rebuttal whmch may be naceasary.,f E

THB CHtEP JUSTICE- I don't thmnk you have any xebuttml;‘

. this is the timemfor yOu‘ﬁo‘makevyOur argumann,‘ The othergamdé,

MR, Avms~ 1 see, Youx Howor.

WElla in hhat caoe al} z can aQ ié‘u;fwéllv I‘thiﬁk'

‘,perhaps Lt 1 have made myseli clwar as Lo thns paxL;cular poxnt,

£ mmght go on LO Lhe quesulon of ~= one questmon whmch I don*t

“Fhinh he Attevney GeneraT ot New York haa coverea, wh¢ch I just

l

 Left to my brxef but perhap 3 leL make a pomnt ar two about
”rthaL, and that 18 ﬁhe dmscrxmlndtion *nVOived in thls statute

o botwoen Amermcan cztzzéns who are born ln Mew York and educated

in a Lorelgn 1anguage outsmde of New YOrk and Amerxcan cztlzena

»

 who are born xn Puefto Rxca or New York and e&ucate& in Spanish

' in,Euerto Rxco.‘ 'ﬂ ' . »".‘a’j e e ,3“‘ 'y“7‘LVm

Now, to ne ;t aeems ﬁhat the Federal atatute ltaclf

‘13 1vratlunal That 1s to say, e are getting 1ntq irratxona?




f"amstlnctxon lS 1rratlonalu

B fthe mew Ybrk dust;nctxon 1s srrational but I thgﬁk the Feceral "
mhe po¢nt 1 am makang‘ﬂs thms,, It*s eanrely possxble,‘w
" under the Fourteenth Amendment, which makws all persons born

~¢n the Unlted states cmt;dens at Lhe moment of bzrth for a

~.,c1t1zeh of the Unmted States, a babyk to he tak@n«to ' nonu  ; “5; ,;ff}

“Amerlcan flag school and educated 1n a forelgn 1anguage. It is
not 1nconce1vable, qnd 1”m wure 1t happgns an a numbar of caaes.

1n fact x may say I have a secund cou51n whose chlld

ds ﬁ fact bemnq eaucated 1ﬁ ChLIQ, although an An@rmcan cit;zen |
kﬁarnimn,the United,spatesva It‘nqt5dnly'¢an h@ppen¢,but1ﬁ,hagg'
‘lhappehed | | -

SuppOSlﬂg tﬁat permen comea bach, educateé in ch;Je,

~  db}O Lo read and wr&te Spdnluh just ag wexl as any PuerLo Rxcan
ﬁn Lhe Unltcd States - COMES back Lo New York,jwanbs o vote,,

‘ can‘read the’SpaﬁlSh nGW&papors Just ag wa]l as. any person

‘ educated Ln Puer%o RlPO can read ﬁhe SPanmsh newspapmrs What
“happens? ‘Sorry, COngress has made a dlatlnﬁtlon

Now;‘ls thlS a dmst;nctmon Lhat hns any rational

'basis‘to it at all” They ave buth Amexlcan c;t;zensu‘ Theyrare
v both now 01L1znns of maw Ybrk, bécause under the Fourteenth

‘hmcﬂdment all Amerlcan c¢tlzens are cmtmzens of the State in ‘ 'g f:

| whmch they VeﬁldeQ‘ ‘  N  "¥

Therefore my pomnt 18 that bean cxtizéns of the "tat*ﬂfff



in puerto RLCO shall be entxtled to VOte and aﬂaew Vbrker educated

xn chxle shall not

JUSTYLD STEWART-‘ ThaL 15 an argument 1n favor of the
-‘appellant in the next case, isn‘t 1L - the cardona caae?

“MR; AVINS" No, I thlnk it is an argum@nh agamnst the

R

‘appelﬁdnt 1n the next case X think xt‘s an. argument agalnst hhe,

- appellantﬁ here. Eerhaps I have not made myself clear, Ybur

i Honor.‘ My content$on is thlS - that 1f you are gaing to leb

‘pefvcns 11ter&te ;n a non~Eng11ah 1anguage an Now York votc, ydﬁ :
*]  haV@ got to 1eL ﬁhem alL vote : Why Let only Lhe people vote wh0 -
- are educa{eé 1n Amermoan ﬁ&ag school | | v

| JUSTICE STBWAR”' That Lu Mr Cardona*q cha]lenge,1 I‘f«
fﬁean Jc Caraona px@VﬂllS in the next case, then your nx@ce 1n ;?‘
 ] ch~1e coulé voto in New Vorl‘ k | | o |
MR. AViN well y@v - except that Lhe Federal statute ~~4:C}
"jou seekQu I am not sav;ng Lhat 1L 18 mrraulonal to 1Qt — agaxn,,C '}~ij:
“I apparentlj have not made stelf clear. I am not saying LL 153
| ~ratlonal not. to make a diSLlnCtlon beLWGcn people who speak
*Phglmsh4ana peoPle who speak Spanash. Not to 1et the ehilﬂ oﬁ B
'»mj cousxn vote xn mew York llterate only in Spanish wo&ld be
 'perfectly rat onal, provmdlng your dxvmdzng lzne ig SPanish~% ?M

| “Engllsh




,‘schools and non-American flag Schools s that 13 irsatlonalﬂ‘fhx o
S

MR. AVIN@-«'nghts Anﬁ the reaﬁon for 1t LS this‘

Now, I hnow 1t was argued below that a persan educated

h\\;n Puerto Rico learned somethmnj about cmtmesé about th@ nat;onal

government eL cetera But certamnly they learn nothing about
the 1ssues 1n the New Ybrk thy munmc;pal electlon - 1f I may
“Lake a apeCifiC case,‘who shou?d be borough’presldont of the Bronx;
‘thS‘lS noL a questmcn that ono 1earns 1n civmcs in Puerto Rico e
what Lhe ]ocal ¢ssuos regard;ng Lhe qawers are in the Bronx.

[ JUSTICE DOUCLAS That would be truo of u'y perﬂon comihg
Ncoﬁ my home town in Lhe &tate of Washlngton, mcvang to New Ybrk

| | MR, AVXNS' Yes o but’you see, of course, that ms th@
 unSLlOn ox the reaacnableneqs (o3 the dwsblnction in terms cf the
“thl;ﬁh 1anguage.~ A peroon comlng from the State of Washlngtonp

“.amsuang ho is lJLerate 1n Lhe Engllsh language, would ‘be abLe

ﬁo read all th;s materval about what is gozng on 1n the Bronx.
X i a . .

“My contentlon lo ;5_‘ F  ,‘ ‘ i ‘:fﬁ J‘7

JUSTI”E STEWART.. Pxesumably 1t is the residence requﬁxe— -

P

: ment Lhat takeb cave cf your poxnt
‘ MR. HVXNS.: Yes¢ Although of. course a person moving
‘rom washlngLoﬁ may stay ;n New Ybrk for twenty years and keep f G

‘hmmself fotally unlnformed of what’s goinq on. Thac in

Ol‘l.

‘ 1n the WOrld




i ‘ ’ aLe Lwo SpanlSh lﬂnguaga vo%exs vn the Thxfd ward in O&aﬂning. »

.ms'm:cm DOUGLAS i

Whe mew Ybrk T;mes»xa not necegsn;
tne blble for evexybcdy 1n mew bek C&ty.‘_; \j“ °‘, ;ﬁJYfffﬁ{gif’
MR AV1N$‘ :ﬁ' t°°‘not « The numb@r of newspapers

,‘keeps conden51ng every ccuple oﬁ years. x cannoL keep up with

L

| oﬁsi*:ccﬁbomms’: | Spamsh publa.catmn
“ MR;:AVIﬁS; There are some Spanlsh newspapera.‘ 0? ¢ourQé_
therefa:é'noﬁe in Kingston¢ and.upstate~ﬂewHYbrk 01ties¢ Whaﬁ‘abcﬁh
| SPLQLSh 1anguage voter whc Lrle to vote 1n the Third Warﬂ in 2
siaing° ”herc lw no’ Span¢sh ROWSDaper tmere, or Lb@ radlm
“’sc tion docs not cover che\m ssues in the Tn;rd Ward in Oasining |  ; \‘E;h j 
inLSpaniSh. 3 i “ .‘
 JﬁST$éE;ﬁ0ﬁGL§$ I suypé*e therw are ca@pamgﬂ apeeéhes;

MR. AVI& ?@b; ther¢ are, 1n Engltsh Mavbe‘there

kuaﬁ‘course the‘candidaﬁe~speaks inwEnglish.w;Let me-gét 1nt0‘thms.‘
‘I‘m aort oF back;ng vnto th&s 1ssue by Lhe LdLl (x uppose I
might as well — T ough? to get 1nto thxs in one way or another;~ "
‘ '5;\ Lmﬁ ne look aL sameth;ng that w 8 submmtﬁea Ln the recorﬂ
\béléw;’il B ‘ | |

o The‘Deparﬁment of Just;ce has affidavmta from candmdates
 mn Spaﬁlsh dLSLrlCtS - an affldavxt by Herman Cadlllo who wae -
\'“eiecced on voLes regmsﬁered - 1n all probabxlxty reg;stéted by

‘,L th1s partmcular Act.‘ And T m&ght SEY Wlth all due resyect\to?him,

 1?ve naver heard a man who thought the people vOtxngﬂ"”



 not underétaﬁdhtﬁe 1§sues.‘H T‘
oty But uhe poant that I m mﬁk:ng yéu‘see ms th;é;l Tfu@;5 ‘
 1n thc Spanlsh arcas there w111 be upanlsh,material.  But one |
”‘of the cases was in Rochewter.‘ What abaut Rccheater* what about
t‘OssinlngO There are other ﬁltiEu becmdcs Ncw York Clty xn
'mew York SLate, even Lhough many New Ybfkera don‘t Lhink so. f
:{f what anout aLl these 1oca1t1es° A pe?son &p@aklng onLy Spanish
,is'free‘tommqve‘ﬁhéré, tree to lxve there, and undor the statute’ 
%ree‘td‘VQté‘Ehere, ﬂbw is. he gomng to know what 15 gomng on
in the Fourth Warﬂ ln()gLnLngO And nobomy is gomng to prmnt a
 QamphleL in Spanlsh Lm reach two voﬁers.‘ Nor can he‘get‘a e
ltxanwlator to translaLe aL? Lhe campaagn 14Lerature thatvcomes
'@ut Lwo days bofora Lhe elecc&on
A‘ a pvactvcal mattex mL is ¢mposa¢blc to tell a voter
‘»n Lhe rourth Wava in Ouslnlhg, two Span&sh 1anguage vot@rs what?s 
kgo;ng on 1n the Pourth Ward Ln Oasenjng o
here are all theSu upstate Hew York cmtmesa all with
SRR ‘
 aChOO1 elecﬁlonu. fAl 50 thﬂf@ 15 Lhe State oF Connectmcut There
are Spanmah voLer Ln cOnnecthuL =5 600 e thh no Spanmsh |
language nevaaﬁer; | |
The problem is all tlé attentxon has been concentrated “ :

 ‘on New Ybrh Clty, as though New York Czty were not only the hub

‘ °f‘the~un1verge, bu* th@ °n1Y Place in the univeme° e

JUSTICh Fomms- . Does connecta.cut have an. Eng], ah et

‘gllteracj vequmrement?";;




ﬁ7 £oV all Lhe SLates : YOur Hbvors cannot sy thls statute 18

S e

R, ‘rhvﬁ”ms-- Yes, it dces,,‘ Yeur sonor.

JUS?TCD PORTAS-‘ wa about Cal'ﬁornla?“ -
;%R. AVINS-‘ I don*t know Ybur anbr\‘ x‘m‘not famillar
‘ uvth that There are other States. An& Puerto Rxeans 1ive in ‘  i 
nf1OLher States ~~‘nat1ves o£ Puerto Rlco live mnlother Statep.ﬁ  }
. Mhe record shows here that same of them were reg¢stered 1n
HCanecthut o 50 60 whaLever the case may be. And of ?;$,
‘1eourse 1I thls court upholds the statute it has }o uphold it U
‘conchLuLLonal as Lo the 7lst e1ect10n dm&trxct oﬁ New York an&ﬂ
x‘xt ls:unCGn tLtutional as. Lo Lhe 69Lh electmon d; trmct or the ‘»
‘.42d2 ox che L2Lh 1n Albany - Lhat 1L 15 consthutxnnal as to
cne and lt is nmL am to anoth@x, and Lhe constmtutiona1¢ty of
hgs statute depunds upon the 1rcu'aL¢on, aﬂd how much thek
| issues are d1scﬁv*ed ‘
JUSﬂicEDGﬁGLﬂS?: l‘remember whcn T was mn indla‘
: _méhtu‘ﬁéSHCampéigniﬁg;:‘He usually campazgned in Englxah‘f There“
v;are many &Liverent lanouages"'} _}r‘7‘.: f‘i;‘g' !'k~ ’- f;‘{ §
MR. AVI&§:s Qﬁ‘ - ?e1ugu and iamml H¢nd1

/'_ JUSTILB DOUCLAS-i When the campalgn speeches‘were over,““
"‘Lhey had to be t:ans1aﬁed 1nto all the other languages.£  e
| ;m.pvm& lxz‘es “ | : | | o
JusmxcE DOUGLA&~,[30 Lt would go by ward of mouth.‘ Mw

MR¢ AVENS~* Yes, that‘s true Ybur Honor.‘

“the pOLHt that I’m makmng.\ Flrst of all of o



“.1anguages are regmonal wa, for example, Tamml is &poken in
T,Madras SLatG» YOu fxnd very few people speaklng good Gurage 1n

: Madras Stai:e. ”

£‘m glad ubur anor raLsed the question of Indlat because :

. I cxpect to pUblloh a book on Indla | I can 1ile a supplementaxy f"'“”r

- brié*‘ if Yuar anor wants pointlng out cases where 1t lB illegal
 co tlansfer an emp1oyee from Bombay Lo Madrds who speaks only

f‘the nat¢ve language s on because he would not Lmderstand what 15‘

QOLng on in Madras.»::if
| “ ‘JUSTLCE GOUGLAS“’ I W¢11 wa¢t £or your book
"MRO AVIMS~ Thank yca.‘
g .cmmﬂ b‘tf's'rxc‘ﬁz | ‘s‘uégd:éé’iiuerto*kiai‘;—:a‘ k"h'ad, a law 1iké
méw ?éﬁk;;to thc effect 4'hai. no one could vot@ in 9uefto Rlco
‘unless he und@rstcod or coul& read the Spanlsh lanquaqe Wbulﬁ
fCongre 85 have any pouer to aay, as th@y 6;& ln 4(&), that they
jmonld hava a’ V&ght to vote xt they nnd aeequate educat;on ln
fLms countxy? ‘ |
Mkm AVTNS-} Bo‘you mean under Lhe Texratox es Clauaé 
‘or unaer the Fourteennh Jmendment. « o | | |
| “"'rHE CHIEF JUS'I.’ICE l I ask you xf they woulca have t:he |
 x1ght to do 1u. ’ | L
MR AVImS*i Your Honor o under the Terzztories cléune

t

 ‘congress 15 3ust a super-leglslature for Puerto Rlao,, 1 do not

wanL to get 1nto what I concelve to be a difference behween the

/ 5fw1earned aolxcltor General and the Attornény@neral of Puer




‘  R1cdaSi0 the pIQQLS@ d;stx But;on 5; powera
‘iterrLtoVy puxe and sample Congreag ms noth;ng but a &upér
‘ 1eg1s}ature car Puertc Rlco.

- | TH@ CFHEF JUSTXCB“‘I?m not askmng £o&kany quaﬁrél
jbetWeen the people Qf Puerto Riao. X askcd you the p¢amh
"Questlon. Supposn Puerto RlCQ had a law lmke New york, to che 
” cf’ect rhat no one could vote tn&%e ﬁnlesc hc coulq:read and |
nderstand Span h WQuld Congrﬁ3z Lhen bave a rxght to umy

hat obher Aneraoans who spoke chy ﬁnglawh caaid vate ovex

‘there?~

wMR, AVINS;; Ebax hmnor, my cancep &on of~hh@‘Territcries”

,power is Lhd% Congress has mbsoiute %nd p3enavy power to leglam"
late for the;Te wLLorﬁcs. Thereiowe it necess arlly foilows -
rexcépt‘of course the Bill of Righcs and certaLn other general

1 mLLatlcn s they could not pass a DJll of utta¢nder 1n the‘

Terri‘oxles Ll hzs qbaulute gmwer over the Tevrmtories aungaﬂt

‘ to Lhe genaré& llmmtatxons nf the con'titut¢on 3 nd can ach as mt
it Were the LeéwslaLure cf Puerte RlCO.‘ Therefor cf course lt
,could abolxsh anv mctlbh by Lhe Puerto Rxcan ﬁegmslaturc uhlcn
I COHCGLV@ to hedr Lhe same relatﬂonshmp te Caagxess as the  ~
‘:tClty cOunc¢l of New Ybrk bears ta the Suate Legls atuxéof<
:New York.  . | i L

‘M  ;Thé,Pu@rﬁo R ican Legzslature does not ex@rcmse any
kinéabfsoveféiguty.

~ can always revoke.

“ Assuming it i» é‘r“f

It is a del;gated power, Whlch COngresa f;E U

TN e oy

g Wy e
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JﬁﬁﬁﬁéﬁzﬁﬁiaﬁswiCHfi Tne ans@er 13 j@a L
MR AVTWS My answe% is yes, but far é Vézy‘sp@cmaﬁyn's
1‘veasonkwh1ch woulﬂ nat apply the aLher way. | N
) JUSTCCE FORTAS~’ Gaang‘uhd& tne assumption which jou
v_menuwon@d whlch serve¢ as an assumptxon far thw purposas of
‘ %eat¢ng Lhe Lh@ory i 1f New Mexmco pass&d a statute that only
 pe rsons who we*e lzte ate in Spah¢¢h could vote wculd ﬂongresa
 %mmim§pmm;toowmtmetmw°  k
| MR. AVENS- ‘ﬁb; Mycontéutlon is Lhat‘there 331 “‘
u?;aiéclﬂh@ly no'pawex%wﬁaééVér‘i\I ll go even rurther," 'll make

can ass ﬁptlﬁn whxch I ﬁhlnk mh,pxobably woxe abauxd than that“

.

B i ‘%ﬂQ“uﬁ&ﬁ@‘Oﬁ ;ama;m dGGAQQﬁ Lhdt all cauca ‘kﬁs were ilanby
“gna thag no persan ought to Meventitleﬂ to vote in H&wail unless

 ?“§ CQH'd da 20 Pu hupg, anﬂ appli@d that to everybcdy R that
xhawaxm wQuld be p@ f&ctly uouna on uOﬂﬁd constmtut¢onal grounﬂa,;
M‘ﬁdWwVQt much 1 th&mk thxs uould Le an absurd requxrement, I%
: ;*lh;ng now abaut the pLQt@Ctloﬂwof powe*;‘ And Cengreas coulﬁ
{; not do a Lh;hg about 1L‘ | | . ‘f‘ Y‘ | |
JU“TICE Pogmn Véur Lhéory about tha xnoat La vote ok
’*being ; r;ght that xs nat pxotected axeent by the stxict language
‘o* Lha szteenth Amendment E i
MR. AVlNB* Or th@ m;neteenhh yes, of ccurge, that

‘Ls Lhose gpealal amenaments whlch dlrecﬁed thelr attention Lw ;f?f‘

th&@ —m those 5pec1al ameﬁdments, Ané mlght say tbls.



: baéed on felzglun.“
o JUSTqu EDRTAS- $a you thxnkyﬁhAL a“utahe coula coﬁfine i
the rlght to vote to Cathollcq or chs or Pxotestants whatever -
1L mmght bc.. i B e | |
[ MR. Avms- B *{es as 'x«:;w:d'zlg é;s 1 "t:hkinka:it’: :i,s
JUSTICEI EORTF&S : An‘cfi "Cc‘;ﬁgiééé | con a \ri‘o'k;f ‘overs,iaé« it.
JMR4 AVTNb.‘ ﬁs wronn ag I thnk ;t wouid be to do so.\:
‘JUSTICE EORTA i Ava Lhat tn;m court would noh have Lﬂé
;  power Lo declare that 3lloga1 e
MR AVINS" AS permona13y w*ong as L‘thank 1t would hégl”
JUSWICE FOR”AS- Do you th¢nk that COngxess would havé
"the pdwef ta cverrLGe it ~—‘and ihe answer to that x no.
MR. AVIN€~_VTnat*r correcL. v’ . | f‘
JHSTELE PORTAb-‘ And “hxu caurt coulﬁ nQL prOperly
f&@éiaxe‘that unaonutltutxungi.l‘ N L
| MRQ.HVI&S~  That*ﬂ my poé&tmon; ﬁour‘ﬂnnar:"uy positmony' 
”1& Lhat JL 19 a queatlon slmply oﬁ powew. Th1t ms if x may
make o that ;s the Congre ¢ cannot chop up tae Fourheenth
  ArendmenL and make a thSQd greeﬁ salad out of mt because ir ~;}
dce“n‘“ l;ke the ormgmnal ;ecmpe if lt d@ean’t 1mke Lhe orlglnal
le3:<f~.w::~q:>cs, it has to get a new one‘. ‘ zmd tho way t:hat ymz g@* a
| new recipe 15 Artmcle v ;w yau amend Lhe Gonstm*utmon. There

'uhave been amendments preposed somo enacbed e a numhex, vabably R

f ‘m0re mn recent years than any other tlme¢;\&nd ﬁhere " y be“LTfi!;357

V*:amendments that I would be much *n favcr ﬁfhf?_;;f



‘fmanner WhLCh 1t mlght be vevy deswrable to exexcas@ an a

‘constmtutlonal manner. o

L e

 a StaLe 1aw un 1he grounds Lhat the mennw 1t chose to accompjlsh
‘an end - Jt really had no ratxonai basm& at ali - there was
no ratmonai connectaon betWQen th end avd the means. You wauld

say that is an ¢mpr0per app]Lcafmop/oi the due proeess clause.

a qucsfmon of ormgznal understandnng, you uee

JUSTICE WHETB~‘ vhat abouﬁ the ormgmnﬁi undcrstand&ng

‘anm due procem

MR AVINS~ vongrewsman megham aamd that Lhe ormginai

‘uﬁde uLaﬁdlng of the due pxoae@s clauﬂe i hp waﬂ aaked“the
JquesLman by Congreﬁsman Rogexs, & xathbr young DémocrL from
  Wew Jersej, conS¢dered so L f a wxldr Jaung Democrat ;_ and h@
"rcPlled that Lhc guntleman can go and r@ad the accmqion, mt ha@
: ﬁeen deczded by the courts and he can head Lhe decmsion._u

- Therefo:e I wmll do exacﬁly aﬁ Congreasman angham’&

‘ sugge txon 1 woulﬂ r@a& all the deaz 10ns on due proceﬁs before

RS
‘L iy
' RS

 the C;val Wbrf

'chaxe Waé abso;utely no cannectlon whatﬁoevex hetWQen forearm ‘
‘\strcngth and VOthg, ana therefoxe no conﬂeniian between &oxng

wpushups and votxna - you s 111 wauld nat‘say ﬁhat that 1aw mﬁ

‘muuh aga;nst Congress QxerC5~lnG the poww:‘an an unconstltutional]' "

JU$TICE WHIWE- % Ldke 1t you uould rejeat‘xnvalaﬁatingf

MR, AVINS- o, ?our anox My p05¢t¢on is tth“ t“aV‘

V‘JﬁSTiCEVWHiTE: So what is yaur anawerO xi you &eaa&aa g




*:Hawéml v*olated the dﬁe prdamsawcléﬁse‘

‘ MR AVIH&- No 1t wau &n't e h@aauae ihe‘étlgxnal
unde:stanﬁmng in resPQGt to voL¢ng Ls mt waa ant&raly ouLsx&a ~» 
| | “_JUST£CE Wﬁlwﬂf‘ ALl Lhe casea Lhat have mnValxdateé
 m@nicipal legiélétiéﬁ‘dn'this_basiafunﬂex the‘duafpronSQ‘claa96 j 
e WikeHg L bR &
“ MRg"AVINQQ x 6on P uﬁdevstand Youx anor3ﬂ éuestmon
 You ‘mean Lhe 1@g¢31at¢¢n Gr the r¢qht to voLe? x thcught Your y
l ﬁonor was Laiklng about the r&ght Lo vc%u As fox the rlght ﬁo
“ ‘V0te, 1& has not hzng to do W¢Lh Lhe ouvtoenth Am@ndment 'In‘
f réspéc to the qwestmon af whether a parglcular 1tam of 1egls]a* ’
* ‘L¢on vmolahes du@ prceesm, Lhe aancapts the gencxal hasmc |

ﬁconCthu; mv con cnt¢on 1o‘w» one goes back to he pre~01vi1
iWasr aves i aad dLSt&llS the qene;al naulc concept ﬂﬁ dv"
[7piac@qs qc LhaL time.‘ They are carried nnto the rourteenth
: &mendment due giocess clauSQ by anrham° mntent, Whlch T
i conu¢éev to be vemy clear £&om h;s statement made 1n the 39th
fﬁongreoe And thon that is th¢ contnnt of the' ﬂue pxoress
| clause, The generd? p 1nc1plea; oﬁ courte e now, what fhey
 &%éﬂ»; §6r éxamplef L thnk thaze waa a pr Ybrk.case in 1836
wfuhLCh supported Lhe propoaLtlon that thexo\ was a concept of
fhsqb tance 1n due prvceus 1n fact txere have been lnnumerable
kéasés'on\mue~pxocess¢;  have an art¢cle ~~;iv”7 | |
| i JUSTICE WBETE*» ﬁven 1& Lhere was - ev@n‘there were;

vau wou&é 8aj lt would not apply to vcting




  MﬁL A?iES£: Nor mt wouﬁd noL. :\’ |

JUSTTCE WHITE~' VQthq ms ouf ﬁé mécﬁer whﬂkhﬂﬁ vcu“
: are Lalkmng abcut due bTOLQSh, mrxvulegeg ahd ‘mmunmtmws$ bmv
“Lqual quhLa

MR. AVINS- Or‘e@uaipﬁdteétiong\yes;k’That*émy;,\

éontéﬁticn,” I‘miqht,uay of course Guc proaess appl¢es to a11
, ﬁczsona pepe wiach is an@ther qgod reaaon. | mnqham was d@ad set
"aqavnst letting aliens Voué; ﬁih faatf in the admiSSian of Dr@a@n,“
'one of hLS two reasons for voLan agamnat tho admlsw¢on of 0cegon Q~ l’ 
 &¢ made a long Speenh on Lhe ‘uhjééf and qa¢ﬂ this wa a‘racent,‘
ocw &nnovatmon thch he was ﬂead a?t aqamn,&u coﬁtrar?‘t6 the 

WOD&ﬁLLUtLOh that a!] alxens we e pexm&tbed to voﬁe 1n oregan«

ﬁe sa¢d mt wau a’ recenL 1nn0vut¢on whaca pertaxned 1n Tllmn01s

‘for one’ or tww of the Western SLates. He aaad he was deaa net
‘lagalnst Lt E And Lh@IGfOre 1L L‘ mnconcerahIe bhai hu xntanded
E  :Lo pebmlt alxens to VOLe e caﬂirary to hms oWn lonq, wellwa@ttlod |
“fwoﬁvictlons and ther@fcre g¢nce the due pcoceas claune prct@cts‘
alieﬁég‘as well as\é'{iﬁeﬁs, to me Lk‘xs ¢nccnce&vah1@ that Lhe
fdue prcce s‘cLausm would mrotncf the rlahf to vote £or the reaamn
‘fchat oLherw;ao almens would be enumtled ta tbe rlgh to“vate mw‘
because oi course as fml av ehe pxotﬁctmon of lzfe, Lmberty and
“praperty, you aculd not take Lhaﬁ withnut due procesa ﬁrom

‘al¢ens anyw """ .' I thnk avery al&en wauld be enﬁ;ﬁlea if he

‘T’,came to *hls country noL to have lmfe 1xbexty ar praperty taxan@

vffrcm hlm W¢ﬁhcuﬁ due Froceas of 1aw,

'




SO you s@e the rourtaenth Amenémeht 15 factﬂbrought
back Lo 1ts hluLOElCal underatandlng fmts vaxy neatly, That ma;‘w
“Lt makes sense. 'Vou don‘t need to try and flguxa out some 0ﬁ
 hheaeﬂuadihies. ‘What would nappen 1f you gave cverybody equal
‘1@rotectxon and a person 99 years old were entmtled to go to

rlrct graae schaol SO you ﬁava Lo havw reasonable Cl&ﬂ&&flﬁ&w i

Sy

v on, you have to have all ’orns or quaimfzratiﬁnu.
ayt xi you go back to the orlgiial un&er Landmug,‘_

‘;Lh&ﬂk you wculé net. neud to have any qualfocatmony

wa, I thmnk ~‘have & bLt more 1me; and I juét want to

gay a word - s;ﬂce Vbur Ebnoé ¢g¢nally asked Me wem I though?'
“perhaps 1£ Wdﬂ obV¢oﬁs but a“gx have a faw mxnutes e fo ewy on@”~{

Or two wo?du Just abOGL the quoﬂtman of t eutxes.  ' ‘j ﬁ" fg;‘ |

wT do~not‘¢on mdcw COuéress*‘powwr:unaer ﬁhe Ereaﬁy

K]

‘alause ~~faﬁd ikﬁhinktth g a well aettiem st to add La any

ubstantzvn ycwer Canﬁre s'has undew Lhe conatxhutlon.

c
N ¥

X ‘\k“‘\‘nmf ”Now‘ I have b@t forth a¢ eaxij &s thc dCO xmn in
&'   ,\%£‘1Chief Juétmme Mar hmll s and I Lnxnh perhap x?ﬂa worth

‘ ’readlnq a 11tﬁ3@ squLb ffom POILard V» H&Qaﬂ4 mn 3 HOWarﬁ
;‘fi . ‘mf    | “Eu cahnot bn admzcted that tha Ywng oi ;p#xn could
| . be tréaty or otherW1se, 1mpart to the Un¢ﬁcﬁ States ahy oﬁ his
foyal prerogafzvea; and much 1ess can iﬁ b@ admlhte& that thmy
ﬁhave capaemhy to reaemve or pOWCL Lo exercmaa them J Every natmon¢~
acqqulng terr&tory, by treaty cr ot&arw;ae, %ugﬁ hold xt ub;ec& 

 ‘Vuo tha aonstmtutmun anﬂ laws oﬁ 1%5 awn govérnm@nt anﬂ not




e

i

ISy

Fom¥

*“mccordmng to Lhoss of Lne governm@nt ceﬂlng mt “5‘ “ 

¥

Tharefore the Lreaty thh SPamn ngew %he Unmted ﬁtatcs i

haypowev over Lhe twrraLowles ¢% woumd nob have othexwmse. My
,content*on xs Jt would have LhL same pewer by stahuta. ﬁhndf'
‘théretore z‘say that the qﬁutute gaxns no adambicnal‘étfiééﬁyf‘“
‘by uhe Unmted Mations Charte or by world “uxe ot law convent&ona
‘Ok by nxeaties or by sLatementa by thc Un&tud NanLans 5ecretary
l@eneral;,cr‘xesolutlon* ot anything. It is emther ocnshmtutmonali

,wmth*n cOngres*‘ powex, ox‘zt‘ms‘nbﬁ : And it Ekema to wme that the~

sue. is cLearauL e that atatuhe reserVu power La the &tatean“

,kmhank ygu,.xburaﬁbnors : mhat*s all X hmve to SﬂY&




:”fTH& CH&EP JU TICE-‘ Mrs; cOon; ufi«‘l
Amtmmm oN :am:mm 03' LOU:LS cr. ws:{owrrz, zxs
f ATTORNEY GLNLRAL, W suppoam o}r M’PELLBES B‘Y
“,nms* -JERN x»n coom, Assxsmm ATTORNF‘Y mLNERAL

st Cacn‘ May 1t pleaﬁe the Qourt becauSM af the nwheduied

’.argument in Cardona fo]lowxmg uhmav nhma appeal is a presentaﬁibn{l 
‘4as amxaua curLae mn thia Cabﬁ anﬂ ig samewhat in reverse order

«,fram Lh& argumenka presented on hrmekd Eecause caauqs whxuh axﬂ
J‘s;miiag to uhe Lssuea Ln Cafamna, 1£ nat reachcd xn uh;s amgument‘

. can be hanaLeﬂ by the counsel i@ﬁ'appeli%ed in that case.

I th¢nk it would be sam&what s¢gnmiw¢an£ at thm painv

“LO d¢acuab a xeu stauxdtzcs wm“h thas COurc.

“he revord Ln Lhﬂa case conuaxﬂe afl&&uv&tﬂ by Varmuuu

" .

““p@Opie Stlpulﬁcinq ch@ numﬁ@xJ of Puexua Riaana in mtw Ybrk saate‘
gox~ in tha Clmy ai Nuw Yark who af@ affeatad by 4(@)#” But th@a&"“
"aff¢daVLts are ﬂo moze tnan eanzmakes» The vecocd in Lhiﬁ vaﬁ@

ﬂoncaxms onLy one faacuai bamaa for Lh@ﬂ@ figuxes, and thai iﬂ

Ci

”Wlﬁans Ln N@w Yorh Statew ‘That aendua rupurt BhQWed hhat Lni"‘

960 therm were 641 600 anﬂ aome Puerto Rxaang 1n th@ entlm

 ‘8tate o£ New Yark of whmm 194 000 wexé mamniﬁnﬂ born ana may bw

pr@sumea lxterate in Engl:sh mﬁ adults. “‘ -

In the clﬁ; af New York, 1n L9w9 there w@x@ 612,000

7Puevta chans, LBZ 000 aﬁ Whoﬁ’WeﬁP mamniamd barngu

The p@ﬂc@ﬂtﬁﬁ@ﬁ‘WhLCh th@ w»haus ﬁm@uxma davaimpaa ia;

the 0 O census reparu m»‘the last au?hoxabLVQ cauntmnq of Puerto,_‘ 




‘we vuuid f'nd ahac xn 1960 AL aauia he eg czmahed thai had 4(@) Lh&n
'beengenacted lard couid Fuer ) E¢Lana vor by promf oi 1Laecacy,
 géitﬁer in Lng!&sh oy spanLShm thcn appro,¢mac 1; 200 600 Pumr&o

 Ricén would hav b Gn engxbLe o vote ﬂn Netw ?brk Citj/at thdt ‘  ~’3

' thma efiort had ﬂesulted 1n the reqxstxatmon éf 230 000 Pu&rﬁo‘gpf 

‘1PLcan and SPanxsh reszdenta of ﬁhe Ctty 0f‘Nl

‘Lhe state as a whole shcwed that approximately BQ per cent of the

1

 uoua1 Puwrto Rlcan pbpuLaLion ;n N&w York~state wer@ of voting ag@,

and xhat app mx)matelv 60 per cent oﬁ the Puarto Rxcans Qf that

age baa atcamnea an educatxonﬂ a&mher in Spaniah ar Baglmah, c;“

»Vaeventh graﬁe Qf thher - at leaat eventh graﬂe¢

Thus@ 1f we take xhese f¢guxes of Lh@ Stata ae a whclw,"“

) and appiy them tc‘whau we know ms ha tmtal popujaLLOn of che

ciey. of New ?0rkg ve would flﬂd thwt xn L966 mhere Were approxxw

’ﬁatelv 300, 000 FULEKO Rlcans of vomang age Ln the 01ty of Naw Yonk.‘

«

Ado p‘i‘g Lhe 60 p@r cent fmgure wh'ch cha chnsus f&gur@a apblmed to

‘che Lano as a wholeﬂ 1n ch@ aLuaJnmﬁnt of a ﬁavenLh gxade mﬂucahmor

s

cine, ‘

Naw, how many Puer,o Rvaang actual[1~were xegzauered mn

0

whe 'Lcj oﬁ New Vork 1n 1900° In 19 - approxama?ely 1960 thn

iLy of N@w Yorlg uho ngratAQn dAVl&lQLADf the Commanwealth of

Puax R;caf various clVLc oxganmdakxona puc on a massiva campaign

7t0 epeemat y regms er &he Puerto RLCO populat on of N@w Ybrk Ln

compiﬂanve thh N@w York 5;&&@‘9 Engtish iateracy requirement

On November 2, 1969, the N@w ?axk Tmmas repoxﬁed thae




Swlkh uhe Engllsh llﬁeracy requmreménta of‘méw'Yoik State.bf\  |
‘ 1n 1961, che Weu Ybrk Mayoralhv @lGCtLOh¢ ac was re¥~ﬂ ”
' portea that 200 000 Punrha Rxcaﬂs x@g;stwred and vohed f@r Mayor
‘oi the City cf New Ybrk and the conc&u310n whxch could be drawn  ”‘
 £row tnzs, li the majoxlty of Puertc Rxban reaidents of thﬂ City
: gf New Yoxk wexe complyzng w¢%h NEw Yorl ‘g Englxah l'“eracy re- “
quxrement, ls r@&nfqrced by the fact tha iasu movember, wath E
f wew Vork Cmcv vomplyang wmth Sect&an 4(@3; only u;107~9uawtow“
“f%vaana were regxacered in the L&ny of Néu York, @nd hhat thia

guve wculd lncxude neW‘mwugranas to. ahw CLEy wha might equﬁlxy
‘be able LO aomply Wlth Ncw York 5 Bngtxsh lLtemacy xequ;rement. -

| Wh@ shuaxes wnzch‘w&re GQHQUﬁtfd in uh@ middxe 1950‘3‘

gy’éhexﬂ&w bek kay Bﬁaré‘of duﬂatxon demanstvauea that atudenta:uf‘

‘ccmiﬂg xnua uhe Wew York CLty“PHbl*C ﬁchmol System ﬁlxaatly from‘

Puex COiRLCQ in ﬁh@ cxemenuaxy 9rad@s did have a readxng knawlmdgeff’“

wflﬁh‘ Lnallah Janguagap in adﬁﬁﬁlon to &, apeakmng knawtedge.
r,Ainhngh, Pnglmsh La no Longer ihe majcr 1angnaqe of ln&tructian

‘i b ih@»schoois oz Puer&o Rlco, Engﬁxan in taughc a& an addltional

 1anguage from the first grade on 1n the nchoolﬁ of Puerﬁo Rico. :
- Pu@ruo n éans do not come uo uhe Maxnland tonally dava&ﬂ of any

 1 knoWleage of ﬁnglish,‘cxther spaken or wrltten, | |

| | uaw, 1et us Look to tbe gen@si& of Lhe twc acatuﬁem'f 

; thch are 1mvaived here.\'v | - - “ | Tl

ch Yorkfa Enga¢sh.xmteracy re&ulrement was puﬁ mntm 1t3

'Lawa at a time when thcxe w@re only 7, QOG Puerho Racanm An th@




o

 CitY 0f9Nvethk¢~‘mt was not ‘put &nno 1aw to preVenx Puexto

Bwans from par lc pammg .m tha emataa franch:s.a@- :i.n I\Tew Yom.
SLQHL£Lcaﬁtlyp ag the uime Lh@y b@aame gart oﬁ‘Wew ?orkfa lawf

,Engllsh was th@ majow language of 1nstruchion in Puer»o Rico: and

it could have bﬂﬂ no bearnng upon Puertc RLQQ. xk waa pub 1nto ﬁhe

law aa a part of NEV‘Yofk‘s Selutmon o what haﬁ to come, as uhe

{

“resufb eﬁ xnformaL%om ﬂLuCOV@IGﬁ 1n Woxid Wax:m‘oi the hcrri@le

*

ﬁmuat:on of draftmeu who could not take mraj‘ordeza mn;Englxahy

of ghe hun&reﬂs 0+ uhouaanda of permona of dxatt agé~in“thé United

-S%ates who'wexe nmm 1i ﬁat@ ;nfany“anguag@.‘ T war put ¢nto ﬁhu

de in anawer Lo Lh@ problcm Wthh nad4axiaen cf mnéawcr;al aafehyr«

laagauae zh@‘KMny zmmAgran 26 who haa 301hca h@yiabou &oxa@‘mn~the

tﬂuc’ were not abie to uﬁucxatapd uh fety vegulationa in
Engi¢ h.

And it vas put T the iaw ac paxc of a paamage'whxah

Jinv0$VGa{a£904ﬁh% iﬁnemsmﬁmed:aauityedumatzon prm@rama 1n Englmﬁh,

X“‘xas pfoponwd chau nhe aduln eﬁucat&or programa h@ prmvmde& L

‘uﬁ@ ptacam of emplogment o \chcae ¢mm&grants, ao that thc Eng%jahs

i

‘Vlamguage:and he advanyag&u ta ahem thﬂ 'would com@ £rom Laarnang
f%;zs wmulﬁ be bxought co thew, thuy WOuLd not ba askeu tc go o

‘uhu auhaois,\'

‘ There wag addmu&onal tra}nAng prapa&@ﬁ an& put into tn@

 law : an adult, or fos non»adult ch¢1ﬁren who hﬁd paﬁaaa beyondl

’

Vfgf‘the maxamum‘xequlxemente ﬁax reﬂazn&ng Ln achaal i the graupm bew

}'twaen 16 and 21 m«’xar mdﬂzﬁxonax aftexwworkzng»h&urs inﬁtxuaﬁi&n,,
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{ SO tnat the Ncw York atutﬁjwawlhdﬁmﬁuﬁ &nto oux 1aw3 aa a pmrt

4
RS
i
Ly

and @arcel ok any d~$ rlﬁxndtcvv program.~ Kt was pun into~aur‘ o

*'\

g iaws un orﬁex ta prcmoue ;ndustwlal safeay, promot& eﬂucationk;
‘P”OWOﬁ@ Lnuelllgenc parmlﬂlpation in th@ governmanx Qm the atate,~

f_and co encouxage tn@ learning of Lnglxsh by uh& memgranh papuxam “

¢ ion whlch had come «nno Ncw Yoxk»‘

51gnlflcantxja at %hzs point, mven in 1960, 47 pec cenu

'~of,uhe populatLon Qf Lha Q¢?y of New Ybrm was exuha; oreigh'bbrn1\"
~loz,‘b h&ldren oi iorelgn horn p@rsons Naw Yoxk Stmta atxtl has )

“a‘vexy 1arg&ﬁimmigrant oﬁ‘ﬁirst generakion,hmexiaan popuiation.J”

JUSTICE STEWART: Wineteen sixiy?
MRG. COON: Nineteen sizty.
\ﬁkxqﬂ‘ﬁar‘gecﬁion"4(@}¢

 %ﬁE~CHiEFzUuSTzcE‘ wQuLa yau g ataflnq agaxn very

: brmcfly what che purpoae o” e Eh@ ex st purpase'of th1s‘méw‘zork 

Act?

Mas;fcoom; iThe New ?ka\Act°ﬂ'purpoée‘waa to grcmoEé

| ‘Lche partchpaulon, the 1nhelllgenu parnxcxpa%mon by .mmlgraat

; grduwsr Ln amexjcan L» ef both pol;»xcbl aﬁﬂ ecanomxc. ‘It.waa ‘

erc of a pacxage gropﬁsal, paeiage 1eg1alatlon whach mnvnivad

“1ncxea ed adult ecuation in DnglLah and qovexnm@nt whmch 1ﬁvo1ved‘

#~

aceachmng out Lo nhas ldrge LHMLQKdHL gxoupg ana try¢ng to bring

,them Lnﬁo &ntel igent partmc;paclon Lﬂ ﬁhe Staae ai N@w Yark,*

JUSTiCE WORT&S*? As oﬁ‘what day waa thmt

i ﬁﬁSQ'cosﬁ»' Bs of L919 1990 ~3921ﬂ;€




‘SUSTICE,FbﬁmASé At that nime nhere waa, accom

: fuhls Lnglish lxtezacy‘prov181on, pvovxslﬁna fox aault educat1an”
| “,MRSe.COONf Yes,(éhé:e waer Ybur Hnnor.‘ Thxs waa, inciw.
}“dentally blnparELQane Iu wau puu Lnto eﬁfect at a tlme when the ‘gf:
‘:Legxﬂlmtlon‘waa Republlcan and ch@ covernor waa AL Smxth‘ a weﬁlm
' known Libera DemOCtaL and, hLmself ‘a Child of immxgrant parentaﬂl
‘ i ”MB Cﬁ;?w JUSTICE“ I wag’ wondcrmng what you would d0 |

—

wikh some of the exceptxona o ths Act. ;Let_me‘put iﬁ'ln thia

v

3Language,"

N

Quppmau a Puevtd nhuan w%o dldnﬁt un&ershand the Eugliﬂh

‘language was ln thu Arny, and theﬂ came eu an& went xnto Veteraaak

Hgspital, How cozid uhan nurpowe be atfccted Lf hﬁﬁ wxie and hxa
gazents aﬁﬁ ﬁ Ly chllavcn wcre pernnaaed under your stauute to

' vote because of h1$~qtatu@?‘ Haw.acem‘ﬁhat aonfoxm to hla purpoao

ﬁhat yOu‘spéak‘of?

MRS coom. Welif oﬁ’caurse, this'i& part of thefargaméntg[ ‘

of LourSG, Lhﬁt has been ramsed Ln Carﬂona.

ST e T e i e e T s

THL CHIWF JU@TIQE~‘ T bﬁg your pardon.
:; TP R &Rs COON : Xt‘ls part of %he axdum@nu rdised 1n the"

”’Cardona caneo_

1 -~

TKB CH}LP JUSTXCB | I kncw ;t 1.8 part oE the axgument,:
 buc you are deﬁenamng the Act hare. \ e

MRS. CGON~  As to the Ve eran, hmmselﬁ, nhxa goea to the
 Yzact Ehat in’ arder to b= N*nducued xnuo th@ Army¢ he muat inLh;aLLy

‘ghaVe b@@n 11uerate LH Ehgliﬁh, The Exmy e khe Armmﬂ rorﬂéﬁ L

>




‘mﬁwords,,a man who is not ablﬂ phgsically o wr;te, haa loat a ‘

zhe take f&rat a Séaniah language tesf, and uh@n i!\they pagl t]

j{they then take an Englzﬂh languaga test - must aemonatrata‘

| iteracy in Englxah to be inducted ;
~JUSTI§E‘F03TAS- Doea that 1nc1uﬂé mcre £han an mral

A‘tést?“” g e | i S

MRS coom- VYea, air;‘zt is a wr;tten teat -~‘wfitten‘

fnngllmh test Add;tionally,yas Lo the fammlmea, this becomma.llet  

us say,‘on@ more of the xnatanaeé where apecial iegialation haa

"been enactea for uhe henaiiﬁ of Armed Porcea veterans.‘ The fact o

‘“‘tnab yau exclude a group fox -3 ieg;iimate reaaou doea not make

3 the fagulatlon ik selk unxeasanable.
ror caample, NEW &ork provides for your'ghyaically
fhand&capp@d. Vou may take an aff;dath uhat except ﬁor th@'

} phys*ca? handacagk ybu can reaﬂ and wrmtw nnglmsh.’ in’ oLhcr

 hand, may say - may ﬁile an af ¢idavxt €0 the effect that he
 ‘cauLd wrmtu whan he haé that hand or would he able to wrmte.‘ A
“‘bL&nd man, mayysay, no, he hasn ﬁ Iearned Bxallie,, ut beﬁore he
x went nlmnd, he coutd hdve read Dngllsh. b | | |
THD CHIJP JUSTICE thznk that 13 Lharoughly under~
‘ sténﬂaE1e.‘ But huw about hze WLfe, how abaut hqs pa eﬂﬁa?,hﬁw    ‘
‘about hxs children°.* ‘ | P V(. . o o N
o Mgs Cm . fiwéi*u, ‘aé i:o the -~ thoae e ;;-e’ physicauy | jfi’ E

ﬂk,digab1eda_gf‘ “



fi
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s T e e

E
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‘a11 those relatives of his?

o “ i , B
MRS. COON~ I thlnk that im - I am not sure that gﬁe’

‘to5€heﬂparenta. I thlnk &t goes to the wife and chiLdren. 1&

; carrles along wx*h 1 many of che sama ﬁhlnga which we havé done.
H 1n aznmlar 51tuaﬁlons ho veterans and members of the Armeﬂ ?orceaﬂ
: ihu rlghts that rhey have to caxry on through thelr ﬂamillea, and
yxchere 13 no rational nelatlonship hetween mt.‘ Iu is almply a

ﬁcarrglng over co ihe fam;L:es of veLerana aome oﬂ the rlghts we

,have given €0 the vecerans.‘

che grandchlldren rlgnms possessed by ché~

.

For example, COngveaﬁ has done thls in connectlon with

w oA )

o purchas;ng materzalsa Lhat the iamities 0f Armed Servmae men can

purch«me 1n pomt rxchanges, not jusL E@rviﬁe mexx khemaalves»

lncxdentally, K thanv ¢t 15 ve?y 1ncereak1ng thaﬁ an 1mmigrant

‘from a fore;gn counc y who ccmes 1nto Puwrto Rlco am an meiqranh
‘ana becomes a naLaraiazea cltzzen £rcm Pue*to nlco cannot be

nauurallzea chete unleaa he can prove 11teracy in Dngl;mh,‘

QUS'I‘ICE I‘OR"‘AS- Thai‘ ::.a a :Eederal .Law"
“MRS CUON.(iThat‘S a feﬁeral 1aw4
MTHE CHlLr JU:T&C' How about "our qxandfathar clause”

IR

*fVMRS. coons3 Our grandfather clause is not a true qrand~,‘

fanher clause in the €1ret place.‘ In other words, because the

true defin;txon of a grandfacher clauae ma a clause which gives ho

randparenta;f*‘




‘“ ;case, what New Ybrk 18 do:ng here is layxngg‘au tthh 
now voters, 1n 1921« those who are VOters Ln 1921 whxch wxll notf&”
'be disenfranchmu@d by this provisionﬂﬂ You muut remeﬂber,(alsOw

_.thax a good ehare of New York State has not peraonaL regintratmon
‘as of this tima In other wordsa persons who had reqisuered for
‘the flxst tlme pr&or to 1921.‘1n a good portxon of New York State,/
"wculd not at ﬁhae tlme have béen requlred to reneg;sfer at any
;tQme in the=fumﬁre,"$ hznk had New York —r there ds a pouaibilxty 

uhat had New Yorko afcer 192&, aaLa ln uheir statune Lhat every—

 body WLll have ﬁo regnsner anﬂ 6emonstraLu lmteracy 1n Engl:ah,

 ¢% m&ghﬁ hava be@n a COnbthuticnal questxan aa to whetha: uhe
taue would have uhe power to dmsenfraneb;ae thoae who already

were‘vﬁﬁgrs.; | | ' |

| ‘“WhéﬁNN@w'Yérk7w39 aayinq,4aé\tb'ﬁutuié thers;séﬁ‘tén
‘those who WLlI become votera afﬁer thza act takes effect after
‘uhls COnst¢tuLLona1 Amendment takes ﬂifect, that you w111 haVe

to demona rate ILLeracy in EnglLah I do not belleve thls ia a

‘:‘\ \‘ '

‘ﬁrue grand+aﬁhcr clauae to any excenﬁ.

-rm:. cnmr Jusw:ccm- ‘ Where is the grandfathen clauae so
“11m1tea hy dcfzniumon?  ;V ,;' "]‘_fﬂj“ f ""_"‘ ‘“'5‘;‘”j‘ ,)v§¢ "
MRS. eoom-‘ Thzs, 1 thxnk, is what haa been uaually ‘ “ fﬁ; 

xeferred to as a granﬂfather clause - ia one which refera to the

 9&§%;' I do not ch;nk that xt 19 a grandfather - most of the



called grandfather clauaes to'permit aomeone ho Continue.aa h :_fu._

b

"nas hecause he was doxng that husxneas at the %mme the 1aw waa

es hablmhed"

o MRS, Codﬁﬂ Loosely, this‘may be‘é term a§ uaed;‘

“aon'u Lhmnk 1t is accurate —-— 1m is an accuxate term.' I think xn
any event that lt 18 a quesﬁ&an bf Law nat deprlving aomeone of
rwthe rlght bhey already have. 3 ﬁhlnk you razae CQnstitutxonal
questxons when you depr¢v@ péople of r;ghnm ﬁhey have.‘ ror i
¢ns;ance, in a profeasxcnal»lmc@nglng prGszLcn wbere they haQe ;~
RWhexe momemaay ha been pracLAGing a profmsazon an& then the Shate ;‘
"‘cmmes aiong and llcensea the profess&on, Erequently uhev will |
3 erVAd@ uhat hose who are now prachc;hg may continue becauae you
“ ra¢se a questxcn as uO'Wh@LheL a State may deprive ammebody of  ‘ 
whac has almost baeﬁ a property rlghu ac hh;s pomnt when nhey |
‘a%zeadf exeY01q@a chat r&ght. Thah ias whﬁt N@w York’s anatute doea.*
'xeservcs uha ’ghh whxch exlsced | XL does not confer future rmghtﬂ, ‘[‘
 1Eor eyample, aomebodV'waQ was, 1n 1921u cver ?1 yeara o£ age and

viwould have regzsterca bui haﬂ not that person would not - would

t&Ll haVe had ﬁo prove Engllsh 1Lteracy in ovd&r ta reglster

“ after 1921.‘

As to che terrltorxal paWera of CQngresa I wanﬁ to make

‘only one observaclon. thle the power of Congreaa to lag 8 té

Vi

Vaa to the ter:;uorxes is plenary, 1t 18 not’L

wfahlp whxch Lhe ederal Government hae

o




:‘yi‘chgress may act aa no the territérxen in wayé in which
acu aa to thelstatea.’ Thatn therefcme@ we muat rem@mber’that
“f4(e) doea not legLsLa te aa ta the terrmkary of Puerto Rica.‘ It
e |
 confera no rights upon reaxﬂenta of Puerta Rlco. It confexa no
 "governmenta1 powers upon Lhe CQmmonwealth of Puerto Rlco.  xtf‘
‘"‘acts only as to the utdtes, 1n Limztxng the act thaL uhe btates
may cake in settzng what WOuLd be otherwxse legmtimane vat@r

qualxﬁ&ca%xona. Because aL the Ktinme the people affected, or the

‘fvgeople are afﬁecied, they are noﬁ th;:ens of Puerto Ricc, they

W°“1d at. that POinL be @i txaens of Lhe Suate in whmch they xeamderhhlﬂ‘m
‘and that‘therE‘is no furuhe 1eg1t¢mate erra;ormal 1ntereﬂt

One of the aounsel Loday spoke of - and thia ia 4(e) ~~‘

‘as W&naing up nhe problem ol Puerto RchQ‘ T aubmzt Lo thia Court

 Lhac Seeulon 4(@) wlnd@ up ﬂothtng as to Puer 20 R&ca or, the prab»‘

éj o 1emu of Puerco Rlcans comzng Lo ﬁhe Maxnland ‘ As Long am ?uerta

‘chana ccmxmg Lo tbe Malnland hdve = geL lGW@r lncomem Whﬁﬂ

embloyed have a lawe: rate oi unemploymenc, and are 8ubjected tn
f mofe ) adequate hcue&ng than avc even nonnwhitea mn N@w York City
el gnﬂ ww musu rcmember that 19 PGL cent of the ?uerto Rlcans
r‘ooming znto New York State are whmte e that the problem 13 gteater ¢ ”x

han vacing. The prdbzen ;s a questxon of thelx language handicap,‘

) 1




Vguaké 1t only aﬁ ﬁé
‘;po Learn Englxah, ao Lhﬂt they may pa:tic;pate, éompatéﬁluccesa—’ 
‘,,ﬁully ecanomlcally on the Mainland. | ‘

JUSTICE ronmas{‘ Are you aaying that the incentive, the x}fi'f

cate lexts votxng rlqhtm in order tq provide an LnQentiVe for M

g @ome Laudlble purpose auch as economic 1mprovemenn, that that is:?'
“uhe reaaon for lmmit;tlon of the £ranchls ? | |

‘ MRS. COON E would Bay thlﬂ. What the removal ;;‘fé-i” ‘
err¢ng to ccngress . khe removal of ﬁhe nngiiah Llieracy teah

’_ hy the proponenua of he 4(e), suggeated thaf the removax of theW

‘Engllsh 1;tezacy “emt in ﬂew York would add an anant1Ve o Puerto

‘ Rigans‘td learn Engllah;;ﬁi ﬁhmnk 1t ia‘tm he connravy. That 1t

Yy
.

‘redué&s‘ﬁhe innéﬂfiVés tbulearﬁ ngl&sh.‘ 3 do nat b@LleV@ that
‘you coul& impoau a vote? quélaf&watmon v cr you vould 11m¢t a
lwlghu gor che purpase of g;v.ng aam one au lncentlve‘ But T thmnk
“hat where you are - hﬂre yau ace removxmg one more incentlve to

‘iearn‘Engllah, whmch‘mf 1& i such a rem@ndouo rlght woun]
'Meﬁcaurage people ta lcaﬂn rngl gh, and whxch ehzé @ould help thmn
in competlng econommcai*y in Ncw bek.

z th&nk hhzs is one ot the blg problems that New York
 has been faced with ~~‘the problem of deallng WLth thxu tremendoua
of the

‘ Puerto Rlcan populatxon( where 8 per cent of thezpopulation

Clty of New York is elthor from Puerto Rico or children of Pnerto

 ‘R1can paventage. And that the thy and the tate

B trmed to reach xhese people.f



o fthe State to school systema to rbvi,;~

“b,Engllshrspealmng grcupa, to teéch them toapeakxﬂngixsh.’r’"f‘
| “‘ Someone pointed out 1n aome of the literature én tha
subjecta that the great immxgrant popu&ationn we had at thu end af
nhe 1ast century and at the begxnnzng oﬁ th1¢, wer not quen ﬁh@
- game effor -m\che sam@ effcmt waa not put in by State and Aocal
*“gOVanmencs to sczmulate them as i beinc done haday in the caae' 
of Pueruo Rlcans,  | | A
| JUSTiCE FORT%S~ &dﬂresa&ng yomreelf to the theoxetical
, cons;derationa heﬁe, suppose :he State o New Meriuo paaae& a law
"sayLng that onty persons lzterate in Span;sh coula vcte. Wbuld it
be your posxtton that chgress would not haVe the power to over~ s
rldL vham, and that taia Couru would not. havp uhe p@wer to declaxé  *f
':i“uncona ut ona1° l ;     a ‘ " , 5’ ‘ ;? f» f\u¥ 
| ‘mzs, CooN: | T would have s daiie s to i:f‘haﬁg : m\s’é‘c‘i‘ﬁéon‘
”-‘différenu assumpnaons.,‘“} o o L | |
V Assumlng Lhat ;n th@ State of mew M@xxco, by far the
imajorLLy 01 ﬁhe materlal availmbla by whmch a voter &ould exerclsex ”
:Lndependcnt opanlon was ava¢1ab1e only 1n Spanxsh, that fhu _‘t
iGavernmenﬁ of the state of N@w Mexxca was conducﬁed in Spaniah, énd
:{hat my far the greater language of undershandlng in New Mexico
 ‘fwas Spanlah, th&n I WOuLd say thac New Mex*cé's Law waa valid and
4that cOngreas would have no power to override 1t, and that it*
‘: wou1& be a reasonable claasxfxcatxon of the 14th Amendment haf~‘%

| -req“m-’ m‘-e”acy in Span:.sh in New Mexico. \mwever.ﬂwiz‘re tm;‘



i f14th Amenament o cozrect an invidmous dLscerznatzon xmpoaed by

'of the 1anguage of the pﬁople‘zn New Mexiﬁo Engliahg thenwlﬁwould«
;say nhat to establ1ah a classifieatzon auch as you suggett, that
‘,\oﬂly‘those that are therate in Spanish may vote, is itselﬂ un~ 5‘  { ; 

re sonable, because Lt has ﬂo reasonahle relatxonshlp to the,J
‘anelllgent cx@rcmse of the frauchzse.‘ |
i JUSTICE PORTAS-' I want to be very clear about thla.,'l*‘k‘

. ‘Wouid it flcw irom that 1n your opinlon, %hat the COngresa wouLd .'““,fl«f?

‘ have the pcwer, on Jour s@cond hypothesms, Lo Qnact 60methlng 1ike

MstidOON:’ I WOuld‘“ay‘xt would under the 14th I’m':erm-r”i 3

‘ment, becéuse Lu wcutd ba an unrcasonablu clasnlfldatxon.
~ “JUBTICE‘FORTAS:~ Then, thereﬁcrs‘ CQngreas has the power |
‘ 'ta,oVerridé it?7~‘ . e o |
‘: ~MRS,.COON:,~YGS;‘: |

JUSTICE FJRTAS: It 18 not merely a matter o a Law ‘ 
‘beﬁng:»; é fdw lcself belng Ccnscztut;onal”
s MRS ~COON#1 No, I th;nk ¢ﬁ ig dn unreawunaole‘ﬁlaale ff 
fzicau;on‘under the law. | ‘ |

JUSTICn STEW%RT' ‘Ic would he a 1eg191atlve correction'ﬁ

‘ ‘by the natlonal leglslative body actlng under Section 5 of the ;

'

! ‘v o n‘

_Vatate law,‘Ls chat rlghc?




"MRS cooa-‘fvbi, Your Bonor. f' iuU l‘n;,3%ﬂ5j““

‘aus'r'ccn BRENNAN ,f Mrs. coon, do :1: corrqcuy :.nf‘;,

'what you 8«1&, then, that there 15 an area of Canre:aionai,deter-

mmnation of what constxtutes mnv;dxouu dxscrimination?

o

 ?§§8; @OO&‘» I woulﬂ sav uhat Canreas may experiment in
‘Lta squest1ng what cOngrees ¢eels 15 an area of discriminmtion in
vxolatﬁwn of what emﬁh@r the aaual protuction clauae or eﬂ the
Jﬂenlai af przvmleg@s anﬁ xmmunltzea.‘ But I thznk 1t 1s only for
&h&s Pourn cc detelane 1n the ultmnate r»sul* whethet the Conqreﬁa"
 19fr;ght‘or‘not» |

JUSTECE BRLNMAH- Thdt "s to ﬂay, we start with the

“premlse,or rather, hat COngress makes a determznat;on of a given
zequlrement, towwzt here, the LLceracy fequzrement e constitutes
“;nvzd;oua dlacxmmxnation agalns“ thoae vho haVe omly a Spanish-

speaking education;‘ Ycu starc WLth that premise, do you°

MRS. COON. WPII, I don't knqw - of course, the prdblem

‘jw1th 4(@) here 1 that we don't know what CQngreaa atartedfwith,fymk o

;becauae there 13 no leqislatzve hlatory,‘w‘ ¢f,ﬁ_

‘l;intb; T don‘t quite fcllow.“

]}‘dctermxne whac‘:“j““

ifknow1ng h@w we can‘accond gues!



1Vamount of bestam@'y be!ore t, COmmittees

Congreas. thencvidtnce
chag what Congress waa doing‘was fashion:ng a remedy t§ takc ca:e
}of what %his cOurt described as pervasive evml —— ncne of tbia
'ev1dcnce exxsts here.“‘ | e o o
b There was no commltnee %~ t‘ ’ |
JUSTICE Bazmuan-‘ Does Lhat éuggest a presumptlon againat
“a ﬁeaexandﬁLﬁn thac Lhis does constlxute an 1nv1dioua discrimin-‘ﬂhS
atmOn; ‘ |

| NR& COON-' Well, I thnk that‘part of the confuaxon here
‘¢9 ihc xact, that 45, ‘uhE‘JustiQ@ Deparcment ltself haa baaed thln .
‘   avgument mostly upon che cerr'“orLal puwers and Lgnored the dete;wvf‘”
‘mznat:on af Congr@ssé or c%e atatnment of Congresa under the 14th
Amendment‘ But I don (4 hhlnk Congress dan crcate a new violatxon.‘ V  ‘
The Cangresa mwy may what 1t ch@nks a Vlolation would be.‘ But it

~

ma for this Caurt to aeteranm whether or. not 1& will actually PETRRIA Y

s

'convtlt“te a vxolatzon.‘
JUSTICE BRENNAN. By what standard do we revmew that fj\f(‘
‘COngress¢onnl decermmnahzun”

‘  MRS coom-‘ 1 tthk hy '

‘has applxed in many other cas'

vcertain acts, achs of Lhe States




menc, becau e ;f they do not violate‘t,at --””

¥

‘JUSTICE BRENNAN:ﬂ Have we ever doné‘ﬁhxé bitoﬁ ?7":‘
B MRS ccon._ phr réss hae never dme ...his befou. .  ‘
‘JUS"ICE BRENNAM cOngresa has done thingn like thia in
‘ other areas.

MRbb COON.\ Congreas has dona ;L under the 15th &mendment
Congress has enacted leglslac1cn under the 14ch Amendment which
3épr1mar11y 1*@em:uct.ecil thmngs e thoﬂe uhmngs whlch the Courta had

X a]ready determzned were pr¢vilegea and immunmtles of cxtizenahxp

undex the origxnal pxovxslons of Lhe COnstitutmon."

JUSTICE BRENN%N~» You are 3uggest;n9 that this caee acea ﬁ

" pose é prdblem z f:ankiy have noL seen. That 18, assuming th18; 
‘ 18 an equal plotectlcn problem, aasumlng that Congreaa haa made
vthe decermznatlon of an mnvxdlous dlscrlmanatlon, now thls con—
“gffroncs us WALh hﬂw fdr we may revlew the COngressionaL deciaxon.
| MRS. COON.‘ I would point out to thxs COurt something

that you said 1n the South Carollna caae - whzch dealt w;*h thv‘“

b Amendment rzghts.;‘That this cOurt han””

“‘that the COurt has held tho

i

i "'t‘z‘;ona:-._g 1 'ch:mk tha : the ‘same thin




i

are wtong v

remedmes au to thoae thznga_

ﬁ

‘ F JUS'I.‘IQE nnmmmu- I \‘:hink 1 can underqtand 'thia s ,if

you had uo reauh the conclusion that thzs creates no“equal pno~
kection problem at a11. That ;u one thing. But onceAyoﬁ

w;th a premzse, thch I thought was the pxemlseiof your argument,
hat it may be, and that COngreaa has an authoxmty to determine i

whau ie ;nV1dmous dlacrimlnauxon,‘once ybu geb to ﬁhaﬁ, I thlnk it

f is anoﬁher‘thing, |

MRS. CGON.‘ I h;ﬁk.‘xf Your anorsiéleaae. our brief

. warrmes to a VGEV gxeat degree chat this is not an equal protection

problem 9°Sed by thiﬁ sntuatzon. L




*Court, I feel obllged to po;nt out, as I dxd 1n the beginn,nq

’that we are not trylng to have the New Ybrk 11teracy teat )

‘,declared unconstitutxonal They stall will keep the 1iteracy
testa' And 4(e) allows for the exact same test The only

“«‘d¢fference 1s Lhe language

5econdly, on the questzon of the Fburteenth Amenﬁment, f* ‘

and what Congress was thnklng about in our brlef on. pages 14
‘"'and 15 we po;nt out Lhe sponsors of the blll Senators Kennedy
‘Vand Javxts, and 1n the Hbuse Representatlves Ryan and Gllhert,
;1n Wthh they set forth the aame thlng we are talking about in
kour brlef ‘about the fact thau Congress 1tse1f saatamned the
 educat1on 1n Spanlsh, sustalned 1t ovex a peraod of years» gaves
'them cxtlaensth, and then bxough them over to the malnland
‘ana urged them on | | | | ‘ ” |

SO COngress dxd conﬂlder the treaty point as we‘l as f

N

: the Fourteenth Amendment p01nt

4

Secondly, thls 15 not the only provmsxon af the voting‘

“““

rmghts ball on the Fourte@nth Amendment The provision as to
‘the poll tax, you will remember,;was also on the Fourteenth

"Amendment.yyf




‘“‘,Ifm comp]etelv at a 105& on that

'”:,ian 1866 18 almost unhel;evable argument to pe made today. \4_,'”

o Ndon‘t belxeve I‘remember a?s ngl

‘&ane any 1onger. And ao 1t was actuallyxour qovernment;that

i

: took responsxhzlmty for 1t. ‘
" I thxnk thut the one poxnﬁ that is s&gnzfxcant in
?the opposxtlon here today is thet they make no bas;a or
HJustlflcatmon ror the requxrement thac tﬁe imteracy telt be
f‘ he‘d in Englmshﬁr I‘Vn heavd no argument whahsoever\about it;;‘
  @xcept ‘the State of New York Whlch says tnat thls w111 be a
 ‘st1mu1us to geL the Puerto chana to 1earn4rngllsh. That‘svﬁ'

Avery lnteve LJng pfoposmt&on -— becanse 1t would appear to me;’ﬂ"\i
that geﬁtlng the rxght to vote and bo&ng able to partlclpate :

1n the munlclpal e1ect¢ons mlght brlng ahout a 11ttle more

employment and a thtle more schoollng anﬂ a few othe* 1tems.(

FLnally, to make our posmtmon ﬁlear, 1t 15 our
}'pos;tmon that under the Pcurceenth Amendment, and deswlte what
‘has been sa;d here, thac the only rights we nave und@t *he

‘ ‘Fourteenth Amen&ment are the c1v11 rights that weza recognxze&

I was also most interested, smnce ﬁone have bec* de1ving

‘1 1nto these degares, that the equal protechion clause Wa'dfor the ,i 

purpose of proteccing chinese‘people 1n San Fr nc1 O

_ interpreted the Fourtee




“ MP1essy v.uE'

for = to protect the newly freed alavea.
We aay COngress, with its pawer recoqn;zed under
 Sect1on 5 of the rourteenth AmendmenL then drew upon ita

'vﬁnawledge ot what had happened as a result.of the acLion ot

\

- COngross 1n regard to Puerto Rico, and reallzed that there
‘were over 700 000 Amerlcan c¢t:zens xn New Ybrk and ita V1c¢nity,‘yqi
and a 1arge propoxtlon of them unable to speak English but

11terate ouherulse who wexe being d@ﬂlEQ the rmght to VOte andff‘
o ““‘\\‘ : e

b

wth the 1east frmctlon agamnst the State fashaoned a pmqv&nion .

‘that wou)d not in any way 1n3ure the SLate of New York or xt

ol

‘ ?zght to requmre that 1ns voters be l&terateg'and to pasa 4(e)

7‘and 1t Lo be applied
I be?leve Lhat the questxon of Lhe rlght of COngreea

\

 €0 Ieglslat@ ln Lhms area has been so often paased upon thar
a ' .
,we do not have to worry about that p01nt.
’}°econdly, that what they dlﬂ was - reasonable, qu‘
requ&rc& and therefore that the Judgment of the court belou 3  

ﬁJ(should be reversed --‘

JUSTICE BRENNBN.



PR Puorto R¢cans 1n New Ybrk how far are we precluded by that

*congresalonal determlnatzon?

s

MR. MARSHRLL The real problem 19 the statements that

‘came oﬁt in the debate whxch sort of wen# Lo the consclence of
xCOngress. I don“t thlnk they should be ramplehely mgnored
But mt*s my undersLandlng, undex aL leasv two opxnmons 1n the
ixuest case tnat SecLzon 5 of the Fourteenhh Amendment gmves
‘cOngress sufflclent authorm"ﬂLmon Lo fmnd what Lhey themselves

determ;nod to be a vzolatxon of thﬁ rzrsh sectmon.!

‘g“ ”_‘ JUSTtCB BREN&AN. And 18 LL your pomnt that once @hat

5

“determtnation is. made Lhat is qu‘;«:

\
S

MR, MARSHALL: mo, vw 1 cion £ take that: posmon at
a11‘ I Lh;nh ths COurt evonhuallj passes upon Lhe authorlty
‘of Congress to act h L

JUSTICE WHITE. Wor example, I suppose 1f Congreas’
iisa;d we are here enfoxamng the undl protectxon clauso and we
decre that no State mdy 1mpo”e any age qualif“catlohs on voting -~ '
‘that ms an 1nv;d10us dmscrimmnat;on between the old and the ' x‘ |
k_yqungm | . | ‘ |

MR. MARSHALL. well I think then you ou




11 constitutxonalmty nf thxs blll

4‘
;\

JUSTICE WHITE~‘ On what cases haa this courh ever\aa;d %

. to COngress i thlS law is luvalmd hecause your determinatmon of

‘what amounts to a V1olat¢on of 1he equal protection elause ia ]
\\\f\‘ :

!

not valid " The °1V&1 rights cases I suppos@ are alase Ec  t.““~

MR MARSHALL- The ClVLl rLghts casea went 0ff a‘llbt1w ”
on a tangent. SR
e : ‘ i ‘%‘”xd‘%*;‘,‘ R S L T
JUSTICE WRITE: Another aspect. But generally it was
of that Lype.‘wf‘ TR R S
MR. MARSHRUL. ‘Nb,‘sir;ri dqn?ﬁ‘kncw‘ofyona,‘Vﬁjam”
‘noL saying theie\aren°t any.  f

JUSTICD BLAch~> xsftha:qovexnﬁént"téiainggahyféqﬁﬁention'iVﬁ
. of any klnd on - Lhe rlateenth»AmendmenLO

MR. MARSE%LL. No, Sir == Pourt@enth Amendmenr and the

‘~ treaty clduse.‘ ﬁf v 7 ‘uf““‘  ~‘“ R 3 H fy]} 
JUSTICE BLACK., It'is‘hot_anfinyaSiOpaJ~lit is not.. |

ﬁwdxscrlanatmon on account orl¢blo:“; !

the early part of our brmef

which it e




’against people on account of ‘theixr
HR. HARSEBLL: NO, Si

COlof;‘ And although the fxguresﬂwere c:ted by Mra. coon'aboutl‘

'some pewcentage of Puerto Rxcan khat come to New mek are uhi
"I understood that every Puerto Rmcan was white - there ia uo

dmfference as to my understandmng.«7“

Juswrca STEWAR‘-f T suppoae there i be some Neqroenff‘]ﬂ

s y
SN

“over ﬁhére. g   ‘~)," “‘ SR i  ff f"f1‘ ~‘ﬂ“i “_“u‘_‘:‘uué
‘ MR. MARSHABL. They are»not claasif;ed és Negroéa;
]whey Just don’t recognxze them, color, as a basms of dist;nction, ﬂ_'i%
JUSTICE QTEWART‘ s anyhody there Asmatic? | |
’v‘ ‘«‘  o MR;‘MARSHELL: oz should aaeume so.;“‘  |
JUSTICE smnwaam«‘ 1{would,,to¢§‘ And they would bn of
‘the yellow Lace. | ‘ e |
v MR. MARSHALL' 3u§t say, Mr Justmce Stewart on

‘the record they tell you "x“m emther Amermcan or Puerro Rican,xﬁ

[
S

b »

'?but don't call me a Negro o

.:ms'm:ca s'mwnnm. Wel{l.p that mghe be t:rue. :cn fa;‘;e,'ef . ,

*i suppose there may be somé Amerzcan Indzana over there s H
ma. MARS ALL: T wouldn't doubt .u;. e i |

| JUSTICE STEWARTz‘ ~- and they may as a matterlotr,
V ’pracL1ce 1n Lheir mores say,t"Don't call mc ahf mcric”n Indis

, 19m a Euerto R;can"

ma. mnsxm.u .



court .

the Englxsh test. But if they faml hhe

'  not dlscarded —~— they a:e put 1n sp@cial classaf catio?; nol§1y7

on the grounus that they can speak SPanmsh only. fvf H
| | JUST!CE‘BRENEAN- But they ar@ 1nducted i
0 Ny e o
'_',’VMR., masmm.-' Yes, they are inducted. S S
;JDSTTCB STEWART“ 1 didn°t undexstand that 1aﬂt point.”?
‘MRM.MARSH%LLf‘ They are 1nducted

| | ’ansmcz S‘I‘EWAR’I“ ’ znt:o the zwmy. | |
 MRﬁ'MARSHALL¢‘¥Es,s;~, under a special clauaifica-f;L 
tion. SR | R  ’ o
(Whercupon, at 2 35 o‘clock‘p. m., the Argumenb in

£

the abave~entztled case was concludeds}



