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_IN THE SUPREME COURT OF THE UNITED STATES - -

CRYSTAL D. MEREDITH,
CUSTODIAL PARENT AND
NEXT FRIENb OF JOSHUA
RYAN MCDONALD,
- Petitioher
V. | : No. 05-¢815
JEFFERSON COUNTY BOARD -

OF EDUCATION, ET AL. * : -

" Washington, D.C.

Monday, December 4, 2006

The above~entitled matter came on for oral
argument Sﬁfore the Supreme Court of the United States
a

at 11:04 ‘a.m.

APPEARANCES\:\

TEDDY B. GORDON, ESQ., Louisville, Ky.; on behalf
of the Petitioner.

GEN. PAUL D. CLEMENT, ESQ., Solicitor General:
Department of Justice, Washingfon, D.C.; as
amicus curiae, supporting the Petitioner.

FRANCIS J. MELLEN, JR., ESQ., on behalf of the

Respondents.
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" PROCEEDINGS
(11:04 a.m.)

| CHIEF JUSLICE ROBERTS: We'll hear argument

~next in 05-915, Mereditﬁ"versus Jefferson County BOard‘

of Education.

.,

Mr. Gordon.-
ORAI» ARGUMENT OF TEDDY B. GORDON
ON BEHALF OF THE PETITIONER

MR. GORDON: Mr. Chief JuStice, and may it

please the Court:

Crystal Meredith wanted to'&o what most moms;'
énd dads do'éll adfoés‘%hiséeeuntry. ShekWanﬁedyto pﬁt
her sonis hand in hers and walk around the corner énd
énroll her sbn‘in schogflv o

But the enrollment, there was a barriér, and
the pickaxe, that bérﬁier>was person satisfied as a
quota. There were seats within the school. It wasn't
at‘capacity. kit wasn't near any one Qf‘the percenﬁages‘
or tipping percentagesmthat‘the quota system in
Jefferson County public schools applied. But she was
not ailoWed in. |

JUSTICE GINSBURG: Was that because she
applied 4 months iate? If she had applied before th?
deadline in Mérch, would you be hére? Would there be

any issue?

3
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- MR. GORDON: Well, of course, Justice

Ginsburg, she moved into the system in August. When she

~moved into the‘system, shé,was assigned*to a school
 éallédBreékenridéé;Franklin,kwhich Was aﬁkal%'yeér
rbqnd school.” Thén éﬁe‘wéé —;‘herwéhoice was ﬁanagéd
‘aﬂdkShe;Wasbsent an hour‘aWay froﬁthere her éther

‘school'is., She applied by transfer,'which is the system

that you use.
JUSTICE GINSBURG: Where was she living
MR. GORDON: I think she was living in
Florida, and she moved into Kentucky.

JUSTICE GINSBURG: So she -- that was --

August was the firét oppdrfunity She‘had to apply?

MR._.GORDON: Yes. So that's across the

board. Anyone that moves in, they are ~- there is a

cluster school or an attempt school, and if you are not

== a majoritY'Qf thektime you‘aré not allowed there

because of your race. In other words) they want to
assign children to schools thaf don't have the greater
percentages of either African-Bmerican or Caucasian. So
in Bloom‘Elemenﬁary, although it was 67-33 —— and keep
in m;nd in kindergérten, according to their own‘rulés
and regulation;,'didn't e%én apply. The plan was S{el

inflexible --

4
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 JUSTICE GINSBURG: But she, she could

have -- if she had been there at the deadline, the child
‘would have‘béen admitted to -% if she had been there in

‘March instead'of August?

MR. GORDON:. But-the deadline‘applies to’

‘that schdolkwhich presunably is closest to one's

residence. Now, whethér or not you'get into that school |

or don't get into the school still depends on‘the'quota.

JUSTICE GINSBURG: Well, we're past that.
Wheh she diqh'% get the assignment that she requested
for her son --

MR. GORDON: Sure.

#

JUSTICE GINSBURG: -- did she appeal that?

MR. GORDON: Shekfiléd a‘tfénSfér, The
transfer wa§ denied. And at that time, litigation had
commenced and bécause litigatidn had commenced‘-4 and -
routinely these appeals:are denied. All‘of her effortsb
were futile.

JUSTICE GINSBURG: Howrabout.forkfirSt
grade? Did she make an application for first g;ade?

MR. GORDON: Me\understandiné,is that-she‘
did. That Qas“denied, because the only time Joshua got
into -- | | “

. JUSTICE GINSBURG: And that's in the record,

~that'she,made an application for the first grade?

5
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MR. GORDON: I believe it is. I believe it

is. - In either,eVent('ifvshe didn't it'wouidihave‘beenb

futile because we had already made her the third amended

‘complaint On’behalf of all,thé‘parties, and‘we had asked

for injunctive relief within the litigation. But Joshua .

did not get into the school because of ——‘untilvthey

) ' R o R Fo
moved..,They had to move a block away. . So if you live
in one block and you can't get into that school, your

'choiceyis managed. ‘Theiplanfwas cléarly inflexibility‘

’and‘it didn't apply‘to kindergarten anyhow, but it stillb

'éauséd‘éug sthuavto go'an hour aWay from;hisihome;
|  Curer JUSTiCE>ROBERTSi Do you have a claim
for damages as weil; | | |
e  MR. GORDO&?‘ Yes, Ybur Hohdr;
CHIEF JUSTICE ROBERTS: With respect to this
plaintiff? |

' MR. GORDON: Yes, Your Honor. I believe

 it's the:third'aménded complaint, the‘May,ansCOmplaiht,'

énd there wés‘é requeét for $25,000 damages.

And Withinvthese schools, in other words,
thisvhdnorable Court has never applied, other than in
remedial;khas never appliéd compelling interest in a K

~through 12 setting. In fact,‘thbse rights are not
Co?extensive. The‘school -- this honorable Court has

previously stated in, for example, the Hazelwbddicése,

6
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which was a First Amendment right case, that that dldn t

apply to K threugh’12‘ or should 1t be 1 through 12

setting.

And in the Hazelwood case, that was a ba51c

Flrst Amendment rlght and of course the FlrSC Amendment

.rlght was exactly what Justice Powell champloned asl

academlc freedom w1th1n the Bakke case. So clearly.

;Bakke and Grutter'are dlstlngULShable. ‘This falls into

Gratz, where you clearly have a quota, not less than 15

Or greaterhthan‘50 peréeht, is tetallytinflexibie as

;~applled to our ——h,

JUSTICE GINSBURG® Howddoee‘ithcempare‘with‘~H
the system that was in effect from, what was 1it, 1975
untll ZOOO° - | |

MR.VGQBDON:' i‘m sotry.‘ It's the same
remedial program~that = this‘Court has founddeven-in

Dowd that when the remedial program has achieved its

,result‘we‘should he,longer carve Out that exemption

’under the Equal'Pretection'Clause.

JUSTICE GINSBURG: Do you thinh,thaththere'e
somethihg of an anomaly there, that you have‘a system
that is forced on the~school,;that it doesn't want it,
works for 25 years, and then the school board doesn‘t
have to keep it any more;‘hut it decides it's worked

tather well, so we'll keep it.

7
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What's constitutionally required Qné day

‘ gets'constitutionally,prohibitedvﬁhe‘next day. That's

- MR. GORDON: Well, I.take issue that it

- worked very well. ‘in cherAWOrdsk did the Jefferson

. JUSTICE GINSBURG: The board decided it

" likéd;the-way»things were going, so it~kept it or

something close to it.
:‘ MR. GORDON: Well;fof course'Brown versus ‘

Topeka Board of Education was time applicable. If you

use time applidable now for the JefférsQn County PubliC“

Schools --

 JUSTICE GINSBURG: I'm talking about the

plan that they've had for,25vyéars, and they decided to

keépVit. -

MR. GORDON: And in the Hampton case, which

I won, -all right, they didn’t‘gd to any race-neutral

alternatives at all. As JusticeiKennedy pointéd out --

I'm sorry.

JUSTICE SOUTER: Mr. Gordon, in responding

to Justice Ginsburg's question/ don't you have to deal

with the fact that this Court said in the second Swann

case that the -- that a school district, particularly a

 school;district like Swann which had been in violation,

gs
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had‘been'found in Violation} had the Same interest after

‘uﬁitary status had been attained in maintéining the
‘ﬁnitary‘status‘as it had in reaching unitary status
'beférehand;‘thatfiffthosefihterests are identical whyf

'fdoesnft,it~f011OW that‘the means to:achieve~thoseftwo’°'

~interests, unitary status from segregation in one case,

preservation of unitary status in thévéther, are

GENERAL CLEMENT: Well, Justice Souter, this
Codrt OVer‘and over agaih‘hés'said.once a remedial plan

is accepted there should be race-neutral alternatives

under- the narrow and tailoredkrequixement. What this

' school board did after I won —--

JUSTICE‘SOUTER: ;Raée—neutral‘alternétiveé
for what? To acdomplishvwhat?

MR. GORDON: To accomplish the same means.

In other words, what they could have done, as

‘ _Justice Kennedy_pointed out, was put more maqhet'g

schodls; more traditiOnal,schools,‘haVe‘mofe open
enrollment. |

JUSTICE SCALIA: Mr. Gordon, isn't it the
éase that.once you've achieved unitary status, wh%ch
means that the effects of past intentional
discrimination have been-eliminated, the only way yoﬁ
can lose unitary status is to discriminate

9
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intentionally? Isn't that‘fighf?

MR, GORDON: certainlyff That's the Dow
éase, that'éays'you ﬁo‘i§nger - ! |

JUSTICE SOUTER: And isn't there a

»diétinCtion‘betWéen;unitarYAstatus and’unitary

‘condition? Unitary condition is a descriptive

 éituatibn."It désﬁribes a diétrict ih’which there’is,;

in fact, enough of a racial mix so~thét‘there is no

‘ Credibleﬁclaim'éither,that there is de facto or de jure

SegregatiOn; isn't‘thatHcorrect?  There1isﬂsuch a thing

I ;
~ MR. GORDON: ' Certainly. -

-~ JUSTICE SOUTER: And is the preservation of
a’unitary conditiQn a légitimAte or indeed a'gompélling'
'governmental-ijeCtiVe?‘_

MR, GORDON:“In Hampton, this -- our Court

found that it was'unitary status as opposed tokunitafy

condition.

JUSTICE SOUTER: Uh-huh.

MR. GORDON: If you want to go with unitary

condition, theﬁ I still‘think you go back to Brown and
you say hag-it WOrked,/ In other words, letis make it
time applicable. Does this hoﬁorable Court --
,JUSTICE‘SOUTER:,‘What do you mean, it
doesn't work? I don't understaﬁa.
| %0 -
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MR. GORDON: It hasn't worked. It just

absolutely hasn't worked. So we've decided -~

 JUSTICE SOUTER: I don't understand what it
is that‘hasn‘t WOrked" :

MR. GORDON Why do we have té'chooSé

was supposed to be both Why can t we have dlverse -

why can't we‘have them both. It's not dlvers1ty,or3

édUCational outCome;~'It’s diVersity‘and educational
outcomé. For 30 years in thlS country ——*_

B ” JUSTICE SOUTER I thlnk that s what your

R, GORDON:k‘No;“The friends on the‘other
side are’arguing that there‘s,some tyne of rnnrovement
'in‘educational outcome solely becansehyou sit blackv>
children mext to white children.

JUSTICE BREYER: Not an improvement exactly,

ConstitutiOn wanted, asrthey said in the Slaughterhouse
cases, to take.people‘Who had formerly_been slaﬁes and
their children andrmake them full members of American
society. And part of that was that the State couldn t
insist that they go to separate schools '

Now, the question from a constitutional

point of view that yOn'revbeing asked is how could that

11
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Constitution which says that this is 1ntolerable, that

segregated school, and ln51st that the school boards in

—_— Ay

» Swann'and elsewhere’take the black children and~wh1te

_ chlldren and 1ntegrate them9, How could the Constltutlon
- the day that that decree is removed tell the school
;board it cannot make"that effort any more, it can‘t do'

'what it's been d01ng, and we'll send the chlldren back

to their black‘schools and,thelr whlte‘schools?

That‘I take it is why the Court in Swann
A

&

sald expllc1tly that you could use race as a factor in -

“the publlc schools when the school board so chooses

Now, that S the general questlon that I thlnk

Justice Glnsburg began and Justlce Souter was fOllOWlng

vlt up. And I would appre01ate your response

MR. GORDON: My response is that yoﬁ have

thoselseriesvof cases that say once you've‘achieved'the'

k,unitary status,/you,know longer get to‘carve out that

exemption to the Fourteenth~Amendment,;and if we're
going to carve out these exemptlons‘toﬂthe Fodfteehth
Amendment, if we’re going to say We're going to,not
apply Gratz where it's a quota‘system and we are solely,
without anyvtype of individual holistic review applied

to these kids, then there should be some improvement in

¥

JUSTICE GINSBURG: How would you apply a

12 S -
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“ holistic review to a klndergartner7'

‘ MR.IGORDON Well of course this system
lt s not  You haVe to decide.
JUSTICE-GINSBURG‘ I can understand an

approach to an appllcant for an ellte school and so you

_judge 1t on. all these merlt factors and other factors
'_fBut for a child entering the flrst grade, I don‘t
»understand this Jnd1v1duallzed hOllSth approach What

_else 1s there other than that the Chlld 1s of . a celtaln‘

age and_therefore w1ll enter a,certaln grade?

MR GORDON ' That itrwould violate your

~rul1ng in Gratz -

JUSTICE GINSBURG I want to know -- you

said that there'are alternate, alternative means, so I'm

‘askihg what they are.

MR. GORDON: Out of Hampton,.there was no

‘teacher-student ratio. I would -- I would give

1ncent1ve pay to the better teachers - I would more

magnet schools, more tradltlonal schools. We presuppose

that we're going to have bad schools and good schools in

this country; I don't think we cah'no lohger,‘longer e “%F

accept that}‘ -

13
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We ‘can no longer accept an achlevement gap

,of 25 to 30 pornts by the majorlty of Afrlcan Amerlcan

klds in Jefferson County, Kentucky, and throughout thls‘

vcountry by the fourth grade’. Educational outcome is the

only;key, the only key to unlock: the chains of. poverty

JUSTICP ulNSBURG And 1t's not that whlte

~chlldren and black chlldren are no longer 51tt1ng

“together on the same school benches?

- MR.'GORDON: vThenylet's make,sure“they go to
the better schools - In Jefferson County, Kentucky,

racral pOllthS is 1nvolved when we had e} much whlte

a

k~flight African Americans in Jefferson County,

"Kentucky, the largest percent go to the worst performlng

schools. The lowest percent go to the better performlng

~schools. | That”canft be constitutional._ That can't be

discriminatory, and that can‘t be an exemption under the

Fourteenth Amendment and Equal Protection.

sIfd like‘to save a little bit, the remainder

‘of my time, Your Honor.

CHIEF JUSTICE ROBERTS: Thank you, counsel.
General Clement. |
ORAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE UNITED STATES AS AMICUS CURIAE
SUPPORTING THE PETITIONER

GENERAL CLEMENT: Mr. Chief Justice, and may

14
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it please the Court:

Petitioner's son was denied the opportunity
to transfer from Young‘Elementary‘School to‘Bngm
Elementary School solely on the basis of his race.

JUSTICE‘STEVENS: Geﬁéral*Clément, can I ask
you a question that's prompted really by yOur'argﬁ%ent
in the last case. I wonder about the purity of the
motive that's required. Supposiﬁg you had a .city like
Chicago with a neiéhborhood school system and in one
neighbofthd:there was a’school'that was 100 percent
African Amenican,yboth stﬁdént bédy and'faCulty, and up
on the Northyéide_there;s a Schooilthat's lOOkpercentﬁﬁ
white, both students and faculty. Would it be
perﬁissible for the school goard to decide that it WOuid
be healthy for both schools to have five African
American schools in the North Side school and five white
teachers in the South Side schoolé

GENERAL CLEMENT: Justice Stevens ~--

JUSTICE STEVENS: And then order that, hire
teachers to do that?

GENERAL CLEMENT:“I think I'd have to -- I
mean, I think it would depend ~—i o

) JUSTICE STEVENS: The only purpose is ;acial

integration.

GENERAL CLEMENT: I think if you-build into

15
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1 thevhypo that the only purpose,Was race and then it was

2 done in a way that made it express that the teachefs
3 were golng to be moved, that you were/éasically going to
4. héje five and five, you were going to have a quota at

5 the two schools on the basis of race, I would say that

6  that would be unconstitutional.

LT I wouidAﬁhink, though, that there are mahy
'8 ways you can,accomplish similar'objeCtiQés without
9 mékingvit so explicit. And I do think that in this
10 .context, I mean, there is an independent'Constitutional

11 value in not having these kind of express racial

12 classificationé drawﬁ;

13 - “JUSTICE KENNEDY: I understand, and I'm just
‘14 Qondering whéthef‘in‘YOﬁr view thét.indepéﬁdéﬁt~valué\

15 could ever be trumped by the obvious countervailing

16 vaiue of having some African Americans sée some white

17 teachers and vice versa? | |

18 , ‘ GENERAL CLEMENT: 'Oh, but I think that',ls_ the

19 point, wﬁich is that _is an important‘objectivé, but T

20  have little doubt that that can be accomplished without

21 the kind of five by five quotas.

22 JUSTICE BREYER: You have doubt --— you have

23 little doubt. Arekyou an educational experE? I mean,

24  the -- it seems to me from what I read, that there is a

25  terrible problem in the country. The problem is that

16

Alderson Reporting Company -




10

11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

'L"O'ﬁ‘lc'i}dl' - Subject to Final Review ,

»there are lots and lots of school dlstrlcts—that ‘are . .

becomlng more and more segregated in fact and that

_ school boards all over are struggllng w1th thlS problem

J.__._.<_.’_-—..\_

~ And if they knew an. easy way, they d do 1t

So I don't know whether thlS lS exactly the
only way to do it orvnot."I 45 Know courts are not very
goodvatvfiguring that out. ‘And‘I'guess thet'slwhy‘the
Court breviously has said it~is primarily up‘to the
school distrlct. 'What‘s‘your response? Vk

kCHIEF JUSTICE ROBERTS: whatever:it takes.

GENﬁRAL:CLEMENT; Justiee Breyer,mlf I could
be cleer,;though' whet I was saglngbih'response to
Justice Stevens gquestion was really focused not on the

broader problem, ‘but Spec1f1cally w1th respect to

‘faculties. And T think that one is a little easier in

the sense that I don't krow of any school districts that

have tried’to maintain the kind of express quotas in

‘teaching that he was‘indicating; lI'm not here to tell

you that thls problem is simple to solve. Ilm here to

’ e ‘
tell you, though, that I think the Constitution provides
an answer.

JUSTICE STEVENS: Just say some. We want

‘to -- we're going to make a decision there will be some

white teachers and some African-American teachers in the

other. And we're going to do it no matter -- if the

17
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GENERAL CLEMENT Well’ Justice Stevens, let

me tell you what I certalnly thlnk they could do, Which‘

15‘to say,vlook,_you know, we don' t(have any.balancefin'

theSe~two:facﬁlties. - What we‘re going‘tc do is we're
going to mix some of them up, we're going te do it in a

way that looks at a variety of factors, including who is

good with young kids, who is good with older kids.

I

JUSTICE STEVENS: My example is 100 percent
motlve to aVOLd 100 percent segregatlon
GENERAL CLEMENT And.I thlnk if what they

end,up dOLng at the end is not only a hundred percent

‘motive, but a rac1al cla351f1catlon, then I think runs

afoul Qf the‘Constltutlon.
JUSTICE STEVENS: Just some, any without
violating the Constitution.

GENERAL"CLEMENT: Just to be clear,-our -

‘answer to the hypothetlcal a hundred percent motlvatlon,

no racial c1a551f1catlon, is that it is Stlll okay

Now, some members of the Court may disagree with us on
that. But what I would say is it probably doesn't have
that great'anuimport inlpractiCe, because although it is
easy‘to_come‘up with the hypothetical that race is the
ab§olute‘and sole motivating factor, I think in thisu

context in particular, I mean, nobody -- you know,

18
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- nobody is trylng to do thls solely for a race- based
r‘motlve{ In thls context they also have an educatlonal

‘goal.

0
; whether that would have been the magnet or the So- called

re81des school or somewhere else°.

14

17

22

(Hﬁchl-SUMeqjthﬁchvk“<‘_

CHIEF JUSTICE ROBERTS: General Clement, do.
you know how Joshua would have been assi@ned prior to-

the estahllshment of unitary status ln this case?

GENERAL CLEMENT: 'He,would‘clearly have been

assigned to one school, and one set of schools.on the

* basis of his race{ o

CHIEF JUSTICE ROBERTS You don t know

: GENERAL CLEMENT No, I guess I don't And

‘maybe I'm m1551ng somethlng But I thlnk that -- you

know, the dual school system,predated the court ordered

decree, which is part of where we have gotten to with

‘resides schools and the like. If I can come back to the

facts-ofvthis case, I think itfs important tokrecogni;e

that he was denied trahsfer to,Bloom, eveh though there
were ehpty‘seats available at Bloom school.

So if he had been an African-American, he
would have been allowed to trahsfer to Bloom; 'Instead
he was prevented; And there was an empty seat sitting

there in that school And that's why I think this case’

does prevent a very stark racial:quota.
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1»k ~i B JUSTICE>SOUTER May I ask you thls, and,isﬁ

2 | thlnk,thls applles to the case we have got,‘as weil‘as

3‘ to Justlce Stevens hypothetlcal You sald‘in

4 ‘_Justlce Stevens —==in anSWer to Justlce Stevens
~5~-hypotnettcal,’thatethey could achleve a‘result/

6"'legitimately achieve“e'result of racial mixture within

’37 | thefrespective‘faeultiés}of these'schools'if they took
8 other things in additionrto'raCe into consideration.v v
9 You mentloned ablllty as teachers and so on.

10 ’f ~ But at the end of fthe day, the object of

«,llt dOLng thls, whlch Justlce Stevens hypo assumed and I ;,“

112 'thlnk the object of d01ng lt Wthh your answer assumed,

13 was the achlevement of rac1al mlxture in the facultles.

14 | | ‘My questlen is: ;Why do thy have to hlde‘theii
15 .ballkby saying, oh, we're going to consider'theSe other
16 things, abiiity to teach, educational credits, whatevet
17 'you“could comevup‘with when at the beginning’and at'the

18 end, - the objective~is-to aehieve a racial mix?;

19 ‘Why can't they do that candidly and employ a
.20 criterion that candidly addresses tbat‘objective?

21 | | GENERAL CLEMENT: Weéll, Justice Souter,

22 there are several responses. One is that the

23 Constitution puts a perticnlar premium on avoiding

24 exﬁress racial classifications.

25 JUSTICE SOUTER: And it has developed that

20
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concern in cases in'which,the»Obvious use of race was to

: hdrt or to stigﬁatizee Here, there 1s stlgmatlzatlon

g01ng on as between black and whlte, when we say there
1s;a~value in mlxlng themlup.

Thelefore, whYHShould‘that’same concernﬁh‘
about referrlng to race at all be applled i thlS case.
GENERAL CLEMENT Well Justlce Souter, you

may have developed that jurlsprudence in cases. where it

- was- clear there was stlgma gOLng on, but you have

extended 1t in Croson and in Adarand across the board
And I have to say ——"b R | ) "~ ‘-A‘

: | JUSTICE SOUTER | Weihave.ertended itdln(
cases‘ln Wthh beneflts were‘belng denledv“ln‘
‘Justlce Stevens’ hypothetlcal ’and so far ashlrhnowlin
the klndergarten’system 1n these cases, no educatlonal
'beneflt was. belng denied.
| | ' GENERAL CLEMENT 1 think Eh
JUSTICE SOUTER: ‘thhiag Was;being'ratloned,
GENERAL‘CLEMENT:M W%ll,‘i‘think'choices,wereh‘
being'denied. ~And I thinkvyou made the distinction
earlier between an'educatlonal == guarantee oflsome
educational opportunity andfa choice. But --

JUSTICE SOUTER: But that is simply another

way —-- when you saygit is the choice that‘s‘being

denied, a&nd that has to be the focus of the analysis,

21
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’that is s1mply another way. of saylng you may never use
C the means of race- consc1ous dlstrlbutlon to achleve the :

k‘educational objectiveg Youfre_saying the.same thing in

(GENERAL CLEMENT: That may be,

”Justice Souter. But what I'guess I would say'is the

;‘loglc of your argument would certa‘nly requlre

recons1deratlon of the Gratz case. And thlS Court 1n'

that Context thought that 1nd1v1duallzed con51deratlon

, even 1f it was go1nq to be very dlfflcult in the context'_,

L

‘undergraduate program, thls Court sald 1nd1vrduallzed

;con51derat1on was part of the constltutlonal guarantee

JUSTICE SOUTER In Gratz, the
charaoteristlcs of.lndlvlduals that could be’oonsidered .

Were‘arguably-relevant‘to’a distribution decision.

‘Here, the"sole'pointkisluot to achieve a quota by
srelaxing other‘standards;l The'whoie‘pointjiS‘to‘achievef

a value which comes from mixing the races, from

distribution. | R .
And, therefore, why isvit appropriate to

look to other thlngs as opposed to looklng at that

candldly, if that is a legltrmate ob]ectlve?

GENERAL CLEMENT: Because I think,

Justlce Souter,'lf you think it is an important value to

22 | SRS
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have a degree of 1ntegratlon 1n the schools, well, I
"thlnk you can take race neutral means that w1ll get you
a degree,of 1ntegratlonA1n thekschools.‘ What I thlnk is t

‘troﬁbling,1and'whatehappens,ih,caSes like‘thls i

' ':JUSTICE'SOUTER: But you”may‘use'those7race

i,

neutral means only for the purpose of ach1ev1ng that

~m1xture.‘ I take 1t that S the assumptlon of your

answer.
GENERAL CLEMENT: That's right.

JUSTICE SOUTER The objectlve is flne "The.

»»g GENERAL CLEMENT: But if you deC:Lde that

»-candor is an . afflrmatlve good 1n the use’—— in the race,"
area, I thlnk what you get is necessarlly what you have

4shere, whlch is strlct rac1al bands 50, 5 percent

That's not a degree of lntegratlon It is'aiclear

yeffort to try to get. the 1ndlv1dual schools to mlmlc the

koverall demographlcs —

 -JUSTICE BREYER Wny is -- I'm trying to
findhout 1 understand what youfthink oberatz. We
cah agree or diSaQree about that. But the overall view
of the’Cohstitution, that interoretation that youihave
in your mind, if it really forbids it, noluse of tace,,l

mean, basically -- all right? Thinkv-— go back to

. Cooper versus Aaron. Go back to the case where this

‘ 23
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.Court w1th paratroopers had to use tremendous means to .

get those chlldren 1nto the school That's because the

v

'~soc1ety was lelded

aHere.we%haVe a SOCiety}.black»andQWhiter who

eleCt7schooidboard”members Whovtogethet‘have_VOted to

~ have this form of‘integration;ksWhy, given,thattchange"

in society -—EWhich:is\a goodfone'44MWhat;** how can the

Constitution be'interpreted'in‘a way that would require
‘us, the judges, to go in and make them take. the black -

rchlldren out of the school° “r

f. See, my objectlon to your approach to the o=

Constltutlon 1s prlmarlly a practlcal one.

GENERAL CLEMENT Well, I understand that,

' Justlce Breyer 7 But I thlnk the answer to that is that

cla551f1catlons are not ones where we should just let
local school board offlc1als do ‘what. they thlnk is
‘JuSTICE BREYER: Are you prepared to just .
say, all right,‘they can do it'some} just be careful
about it? ;How far will you go with that?

‘GENERAL CLEMENT' T think everybody concedes
that strlct scrutlny is going to apply here

JUSTICE BREYER: All right. So you're

Lo

saying we'll do it some, just be careful about it?

24 ,
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'~kmaybe the racial SLtuatlon would be narrowly tallored

12 _?real problem.here was we should not delfy strlct

lB'M_scrutlny That s what s caused all the problems
i
15

16

21
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GENERAL CLEMENT No, we would‘—— you know,

I think we would have to look at the detalls of the‘h

-]plan» That s what narrow tallorlng meant And'I.thihk’

:~[that S what = you know, Justlce Kennedy-made"the‘pointi o

in. hlS oplnlon 1n Grutter that the problem w1th

‘,apprOVLng the flrst blunderbuss opportunlty that you See.

i to use_ race in a context 1s that then you deprlve the

‘Courts of any role‘trylng to-reflne matterSf and seelng,

Vbut lt 1s sure not these 50- 15 bands

1

JUSTICE STEVENS Judge K021nsk1 thought the-

GENERAL CLEMENT Ahd Justlce Stevens, he | .ﬂ }~'f;;
grobably Could haze cited two‘of your;oplnlons forvthat‘ i)
prOposition. But'youvknow;lthe rest of us do»haVe‘to
work. with - | '

| JUSTICE.STENENS:' Tt is ofteh'true that
sometimes doctrlnesbdo‘haVe unintendedhconsequenoes when
you push the:logle og‘eatremes. There is no doubt about
that. |

GENERAL CLEMENT: There's no doubt about

that, but the rest of us do have to work with this
’ T SR -/ |

Court's precedents —- ‘ | ‘_t’i

JUSTICE KENNEDY: 2nd they also have

25

- Alderson, Reponihg Compan_y



10

11

12

13

14
16

18

20

21

- 23

24

25

17

19

,Ofﬁ_cial:-‘ Subject to Final Review :

funlntended consequences when thls Court lgnores them.

GENERAL CLEMENT Absolutely And lt also

.has some real world consequences when we dec1des we'lre

: not g01ng to apply‘the normal scrutlny we;Would to

rac1al cla581flcatlonc ]uSt because we've made some -= .1

"don‘t know based on what judgment that 1n thls case, it

is benlgn, so we can trust the local school off1c1als

JUSTICE STEVENS:;fWell, ;t isn't thatywe-ven

made a judgment the loCal‘school‘board‘has*made a
"judgment whlch has a lot of experlence under both

systems.

GENERAL‘CEEMENT:' There's a lot of -

_,experlence in Brown, too;fand thoSe were local school

Lboards, too. And I thlnk the—lesson is __Hh

JUSTICE scALtat ,Do we'knowtthekraCe of the -
school board here? 'I‘mean, that<was'not - howvdo,We

know these'are benidn school boards? Is it stipulated

‘that they are. benlgn school boards¢

GENERAL CLEMENT: ,I mlssed that in the 301nt

-stipulation, Justice Scalia. I would llke to say one ~- -

1f I could make.one point here,»whlch is, I really do

think that it's worth looking at how this operates in
practice. And the fact‘that it leaves seats effectively
failow in,schools; Because that really-marks it as a

quota. And it's interesting, when that Same district

26
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vunltary status It S 1nterest1ng In tne very'case
| where the court, Hampton II, where‘the;sameﬁdistrictfh

‘courtffound unitary statUs, he theh.beCause“the Equal

'apply lt to the ‘use of these same racral bands 1n the

was to keep hundreds of seats at Central High School;‘a

the compulsory plan?

‘Official - Subject to Final Review ~

JUSTICE GINSBURG Was that how 1t worked

under the plan that was forced on the school dlstrlct?

I thought lt was roughly the same plan7~ B
Hq;. f ~GENERAL»CLEMENT-‘ It was, Justice Gihsburg.

But I thlnk there's a dlfference when you move past ': '>‘s

Protectlon Clause was not shlelded by the decree, had to;k"

context of magnet schools

. And what dld thlS same dlStrlCt court judge'wv

find'there? He found they operated quote, as a hard ;

racial'quota. Because‘the effect of these 50-15 bands

.popular~maghet‘school empty,‘ahd away'fromq
..Africah%Americankstudents because the‘district wantedpto::'h

‘maintain its predetermined racial balance.

1]

* JUSTICE GINSBURG: Am I right’in thinking
that the government in 2000 opposed termlnatlng thls -

-

GENERAL CLEMENT: You mean the United States

government?

JUSTICE GINSBURG: Yes. .

27
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GENERAL CLEMENT: Or the school board? They

’actuallykboth opposed, which is something - shows you
*_‘somethlng of the anomalles that vou can get from thlS

151tuatlon, whlch 1s the school board wantlng to contlnue

its practlce of u51ng these ra01al guldellnes actually

‘opposed‘the;f;ndlng of unltary~status,_AI would say,

L though‘¥—,

JUSTICE GINSBURG: I thought it was the

Uhitedostates7f

GENERAL CLEMENT Yeah‘ we had some SpelelC

fobjectlons in which we Lhought that two of the green

by the dlStrlCt court

Tf I can go back to the judge s flndlng

"about the magnet scbools, what 1s so 1nterest1ng 1s the

samekjudge flnds the‘same guldellnes to be a hard racial

quota as to the'maghet schools, but not as to the

heighborhood”schools.-~Whyydoes‘hefmake that

"distinCtioh?‘ Because he finds that the heighborhood

schools are basically equal, and therefore, dehying»a

'student an opportunlty to attend to one rather ‘than

another was not an 1njury of constltutlonal magnltude

But I would have‘thought it is far too late

in.the day,,ahd the Chief Justice suggested this as

well, to say’that Jjust because two schools are basically

28
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equal, you can den;va‘stuaent.fhe right to attend ohé,
and assigns one and only one based on his race.' Thank‘
you.
" CHIEF JUSTICE ROBERTS: 'Thank you,

General Clement. —

Mr. Melleﬁ?

ORAL ARGUMENT OF FRANCIS J. MELLEN, JR.;‘f
ON BEHALF OF THE RESPONDENTS

MR. MELLEN: Mr.‘Chief_Justice,,and"may.it
pléase the Court;k |
| "This casé presents a Stéry of,a community
that onée maintained 5aciaiiY'Se§regatéd‘édhOdls, thaf

desegregated those schools only when a. court ordered it,

~and that today maintaihs racially>integréted>schools

with broadbcommunity support.

This case presents a story of a board of
education that replaced a desegregation decree with a
student~assignmeﬁt plan that‘works, thaf stopped~the'
white flight that was thé result of the deSegrégation

decree and has stabilized enrollment in our public

~schools. This case presents a success story and it's a

success that was achieved in compliance with this
Court's strict scrutiny test.
JUSTICE KENNEDY: Does this case present the

story where the meaning of Brown versus Board of

29
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'Education is you can never take race out of politics?

MR. MELLEN: I think, Your Honor, that Brown
is very;muéh_distinguishable.~'In Brown, the Topeka
board maintained two Systems of schools. And admission

to those schools, admissiorn, not assignment, was based

solely on race. That stigmatized the black children.

It sent the meséage th;t the White récé wandOminant and
superior and that thevblack racglwaé-inferior., That
caused great.harm to ﬁhbse black stﬁdents and this Court
properly remediated it.-

- JUSTICE SCALIA: 2And this doesn't? I mean,

‘this'which is somehow based on the notion that a school

that is predominantly black or overwhelmingly black -

vbanhot be as gbod as a school that is predomihantly

white or overwhelminglybwhite? That doesn't send any
message®?

‘MR. MELLEN: The plan, Your Honor, is not

 based solely on that suppositiohi This plan is based on

7

the suppositibn thHat a school that is racially

identifiable, and that would include a white racially

~identifiable school, does not provide to the students in

that school the compelling benefits that our board
believes-are presented by racial integration.
The compelling benefits, some of which are

the benefits that this Court identified inkGrutter, from
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the rac1al dlver51ty that was -a byproduct -=
: flight you re not talklng“about,h;ack fllght ' And

owhat s g01ng on here is makes sure that there are . a

koverwhelmingly black. And it seems to me if you are

1nterest in‘aVOLdlng white flight And As I sald, thls -

fplan has preventede' has stopped white fllght and has.

‘Honor, for the purpose of prov1d1ng the compelllng

benefits of rac1al,lntegratlon, some:of ‘which thls Court -

found were not present in the University of Michigan Law

SN ;"Ofﬁc_ial, - Subject to Final Revic‘w :

S JUSTICE SCALIA - You're talklng about white

certain number of white students or as hlgh a proportionh

as you can get. InISChools that would be otherwise he

appealing to stigmatization, that -- that 1s based on an
) ) [
assumption that it seems to me»ls stlgmatlzing.
MR MELLEN Thls p]an - and the Federal

I SR T

courts have held for years school dlStrlCtS do have an

stablllzed enrollmeut in our schools,

~ But this'——fthis plan was adopted, Your

identified in Grutter,‘sOme of WhiChhthe District Court‘f

School case, but are present in an elementary and
secondary'system'otwschools. For e%ample, the District
Court found that*tggs;plan makes our puhlic schools more
competitive and attractive and resuits in broader

community support for those schools.

i JUSTICE KENNEDY: I, I think that's pfbbably
31
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‘true. I think it is-: also probably true that the people
~in your communlty and the people on: your school board
are acting in the;utmost good,faith And that what they

'have done is g01ng to help the educatlon of many

students.
The question is whether'or not we can Say

that an 1n51ncere school board, people that want to- play

- the race card who want to play the race trlp, the --

the race Chlp, that want a‘system in Wthh they can use

race for polltlcal advantage, can do thls based on the'

‘color,of the_lnd1v1dual»chlld's‘skln, That's what S

involved here.
MR. MELLEN: T don't think that's what is
involved in this case, Your Honor, becauseythe;District'

Court found that the board's motives were indeedk

' legitimate,and that there was no basis --

"JUSTICE KENNEDY: I'm conceding that. The

,Constitution,assumes that this might not.always,be the

~case. Are we going to look at the sinoerity of the‘

-

school boards, school by school board, school board |
member by school board member?

;MR. MELLEN: I oon’t think that would be
prope: for the courts to do that, Your Honor, but the

other issue that's presented by these cases is whether

the use of race is narrowly tailored. And the District

32
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" Court found in this oase that it was, was for a varlety

Of reasons So I thlnk that thls case does not, Your‘
Honor, . present the hypothetlcal that you suggested and
in other cases w1th dlfferent factors —-—

. JUSTICE KENNEDY", But it, but lt presents

the pr1nc1ple that thls Court 1s confronted w1th If we‘

. for the flrst tlme say that a system that has achleved

unltary status ‘ So that the courts no longer have the

authorlty or the need.to superv1se them, can’then turn»

around and use’ 1nd1v1dual skln color as a ba81s for‘

~ass1gnment ‘we ve. never sald that And that takes us ony”

Ca very perllous course.

-

MR, MELLEN You've never said it, Your

Honor and the question has never been presented. A

similar question was presented . in the University of
Michigan Law School case. And this Courtkheld the use

of a racial classification to satisfy a compelling

7

"interest and in a narrowly tailored manner --

JUSTICE KENNEDY: In the‘universityhcases
this Court ran as far away as it Could‘frOm using racial
quotas. It‘talhed’about.the fact that there was ahv
individualized'assessment. At, at issue was a
university student whokcouid understahd,the reasons for
being rejected_on, on the grounds of race, race being

one criteriay» That isn't this case.
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MR. MELLEN: That's not this case, Your

‘Honor, becauSe our board asserts a different‘compelling‘

interest. The compelllng lnterest asoerted by the

Mlchlgan Law School was v1ewp01nt dlvers1ty ‘A

e;dlfferentvklnd ofc-~‘lt's,anbyproductaof~that;

This Court asserts an interest in -~ this
I'm:sorfY, asserts an interest in racial

Lntegratlon and we belleve that there are compelling

-ibeneflts from rac1al 1ntegratlon and that thiseboard ”

both(black and white.
JUSTICE KENNEDY: Once‘again,‘oncebagain,_,

one of the ratlonales for the law school cases was a
And you, and I thlnk
say that thls 15, thlS 1s\not your.

intereSt. ‘I‘agree'w1th you. But that means that that -
case is completely inapplicable to help~you.
MR; MELLEN: I don't thlnk it's completely

vinapnlicable, YOut‘Honor, because thlS case presents the
sameibasic doctrinal question that was»presented,ln
étutter; whether a Government agency‘can nse tace as a .
classification with avcompelling interest with narrow
tailoring This Court in Grutter identified sevetal
beneflts of rac1al diversity. Some of those benefits
are presented 1n ‘the elementary and secondary school

context. And we have addltlonal beneflts that are

34
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or‘give~me-or an’example

. Cwﬁch1ismﬁedtthmlRevk“f"f i

presented by rac1al lntegratlon
JUSTICE SOUTER Mr Mellen, here lS a

questlon T should have asked frlends on the other SLde.d'

'.But T thlnk 1t 1s ralsed by Justlce Kennedy s questlon,;‘ﬂ

SO let me put it out
Are there c1rcumstanoes under Wthh there 1s_'.

reason to suspect the motlvatlon of school dlStrlCtS

\ when theyhcome up,wlthfa‘plan«ln effect,to.requlre a

mixing of the races in the schools that is more or less

-

taiiored”to‘the'relative percentages in~the'communities?‘t

' VIs'¥—'are‘there cirCumstanCeS‘in<which that would’bei.h

done for mallgn'as opposed‘to benlgn purpoSes?
k rh MR MELLEN T thlnk it could be, Your
Honor;e And - thlS Court has sald == e
| JUSTICE SOUTER:‘ ARd What_f?‘giﬁe me some,

-

MR. MELLEN Your'Honor,-I'm.not sure I‘Can7'

_ thlnk of one because I come from a communlty w1th‘aelong~_

history of, ofonot doing that.

JUSTICE SCALIA: Easy. Easy. Take a school

district»that is overwhelmindly minority.f And --

overwhelmingly black, if you‘will. And a school board

thatrreflects that. And in which by reason‘of

residential patterns, the white schools; despite the

same expenditure of money;nsame level of teaching and
35
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~‘everYthing else, the whitetsohOOlsvere better'schools’

‘llkﬁ our race. to get into those better whlte schools
:Not,because we~want mlx1ng. We just.want, want them‘to

o get lnto those schools
board could then come up wrth a -- you know, these good

M_schools ought to have 80 percent blacks in them°~ I

would not consrder that a benlgn objectlve

htallored | But —’ﬂ_
‘compelllng lnterest in dOLng lt at all They'rehdoing‘

it for a rac1ally selflsh reason. They want thelr

’cohstituency, they want the 80 percent of black

with that explanation, I do not.

" Qfﬁdizﬂ - Subject to Final ]’E{e\‘(_ié\\"

‘ 51 S And the school board could de01de we would

1

"h«t : 3k Wouldn t that be a 31tuatlon in: whlch the

B

MR MELLEN ' There m;ght be, Your Honor,
under those crrcumstances a compelllng lnterest in dorng,

thatf The questlon would be whether 1t 1s narrowly

JUSTICE SCALIA: 71 don't think there's a

1

Studehts, to be ln the»betteresohools;e You;gonsider

that avvalid:interest,vandra non-racial 1nterest?,

MR; MELLEN: No. 'No,'Your Honor. Of -course

JUSTICE SOUTER: Do you think the school

boardbin that case would use the clumsy means of racial

integrational mixing as opposed simply to‘devoting more

money to the black schools?
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~ MR. MELLEN:"I‘would:Certainly think, Your

Honor,‘that‘a wisehschool board would use‘othertmethods‘r“i

to achleve that result Yes;

JUSTICE SOUTER I-wouldb,thzink 'so‘, too.
JUSTICE BREYER Why dld you say -- in -

truth maybe I mlssed 1t nIn your response“tO‘

Justlce Kennedy, I thlnk you sald,,wheh'he‘asked» that_of’

this Court has never sald that the expllc1t use=of race"

vhy a K through 12 school board was constltutlonal and Ii

ethought the,Court,had~expllc;tly said that rnﬂSwann.

MR. MELLEN: I, I -- e

VJUTSTICEV*BRE'YER' T thought that that

Justice Powell expllc1tly sald it. I that Chlef Justlce_‘

,Rehnqulst had expllcltly sald 1t I thought if youvwent‘
: back in sense to the slaughterhouse cases, you'll find
1n.1872 thls Court thought ‘that the prlmary objectlve,

the prlmary objective of that Fourteenth Amendment was

to take people who had been formerly slaves and to brlng

them into this society,‘and‘that all of.phrases of that
amendmentdshould be interpreted,with that objective in
mind. I mean, it didn't say that‘explicitly there, but
it seems explicttly and implicitly this Court has said
that. | ) - |

MR. MELLEN: Well, I agree, Justice Breyer.

And I misspoke, I used one word incorrectly. I said --

37
“Alderson Kepotting Coinpany




10

12
14
15h'
‘16r

17

18

19,T_not depend in any way on the prlor de jure segregatlon’>

20

21

22

23
24

25

‘Thls_ls a dlfferent‘caSe;

- Qfﬁ"cial"-“Subjec(_Lo Final Revié‘w

T should have sald thls Court has not held ; I agree

; w1th General Clement that Swann was dlctum, but a very

',strong'dlctum, And we do,thlnk'lt;applles.heref

Dictum.’
’:JUSTICE?KENNEDYEW;Well I'think"f4.lfthink”
we were communlcatlng ’ Swann was a case where there was»'

de jure dlscrlmlnatlon : Bakke was a unlver51ty case.

-

—_— 1

fMR;kMELLENE* ft'is‘indeed aidifferent‘oase/'

,.s.?

Your‘Honor{ “We do not f-

R ‘;~~";bd”JUST1cs KENNEDY: And it's, and it's a

troubllng case.

: MR MELLEN: We do not contend, Your Honor;:
'that the purpose of thls plan lS to remedlate past
dlscrlmlnatlon agalnst black students. ThlS plan lS

blntended to prov1de beneflts to both black and whlte ‘

students;

‘--CHIEF‘JUSTICE ROBERTS! S0 your arguments do

MR. MELLEN: They do not, Your Honor. We
would agree‘that we stand on the;same footing as the
Seattle dlstrlot as a unitary diétrict this case needs

to be measured agalnst whether a board has a compelllng

~1Pterest and -='Qr board feels qulte strongly that: there‘

is compelllng interest for the rac1al classrflcatlon
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,Because T thlnk the Sollcltor General —=.1 hope, I don't 5

that Brown held out the promlse of an equal educatlon,

rthat the country worked for 35 or 40 years to try~to get

‘rlmportant. I thlnk the Government agrees wrth that.
.pThey thlnk thls case goes. too far ; And 1n that I thlnk
klhe S referrlng to narrow tallorlng 1 lt 1sn t”narrowly:
'tallored enough So I'would appreclate‘knoulndluhy%you 'E

_thlnk 1t lS

-”the very reasons that the Dlstrlct Court held 1t 1s

:ythat 1t 1s narrowly tallored One of that 1ssues that S

i Ofﬁcial - Subject 1o Final ‘Re\f‘je\\»“ -

that's employed 1n,-—dp

JUSTICE BREYER What about the other part”'

want to put words in hlS mouth - but I thlnk he agrees

a degree of 1ntegrat1on, and that malntalnlng 1t is a

', MR MELLEN‘, We thlnk 1t 15, Your Honor, for'

The Dlstrlot Court addressed each of these p01nts

regardlng narrow tallorlng Wthh.thlS Court ldentlfled

‘in Grutter, looked at them very carefully and concluded

'already_been dlscusSed thLS‘morning'is individual

consideration..’We agree with the position that»the
Circuit Court took in the Ninth Circuit that in a

situation invwhich the compellinQ’interest is racial

integration,.that it makes no sense to take into account

other background characterlstlcs of students other than

their race.
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frelevant,‘wouldbthis‘reCOrd show --- thls is the school
1‘dlstrictf—— and:thls;wouldlbe‘in thefreglme~of‘the
‘"Court ordered desegregatlon plan, because you are just R
‘ recently emerged from that —— that the school dlStIlCt
“has trled means other than race conscrous,‘of~race
h;cla851f1catlon in order to obtaln the dlver51ty beneflts‘

“youvseek?-"

Honor. In fact thlS plan uses those‘——t

,cAnd w1th respect to hlstory, Your Honor, 1t is somewhat~’

dcomplex, because although the Court ruled_ln the Hampton

_‘1996 made what lt thought were voluntary modlflcatlons

- Official - Subject to Final Review ,

~ JUSTICE KENNEDY: TIf it were to become

f."

MR. MELLEN: The school district has, Your

o “ JUSTICE KENNEDY And were: those magnet\ }
schools? And could you~tell me about that°

MR. MELLEN Magnet schools, Your Honor e f:‘“;“fl

case in 2000 that the degree was dlssolved then, the

1board honestly felt beglnnlng in 1981 that the decree

had been dlSSOlVed And SO the board ln 1984, 1991,

to‘the plan.“ b

Beginning in the late 19805,“the board‘began
to introduce morelchoicevinto the system.including
magnetfschools, magnet programs. The‘board uses'race
neutral lotteries to determine‘enrollmentiln some s
schools. But the‘board feels:ahd'it feels Very strongly

,Alders(m choriing Companj’ o o R . i
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based on conversatlons that board members and staff

: peoplechave,had_w1th other schoolfdlstrlcts-that_have

tried race—neutral'measureshincluding”Charlotter,t

H‘MeCklenburg,.Wake countytand‘Sau;Franclsco -- that

‘race—neutral measures alone will not doxtheljob’and the

experlence in those dlStrlCtS lndlcates that they w1ll

not do the job

JUSTICE GINSBURG But your startlng place

- - wWas the plan that was - compulsory, that was forced on the -

school dlstrlct 1n 19759 That 1s basrcally the same -

'modlfled it con51derably 51nce then to make a551gnments

;'more stable and predlctable,'to make the use‘ofrrace

‘more narrowly tailored. lt is in concept the same<plan,"
‘because it has some of- the features, but the board has

n‘added many features that that plan dld not have

The 1975 desegregatlon decree was really

quite a blunt instrument and that‘s why it was SO

controversial in the community{ 'That's why there was
massive"white\flight“ This plan, thls board has very

wrsely modlfled that plan to make 1t much more

~acceptable to the community so that we . stopped the white

fllght;~ We Stablllzed our enrollment.. We have a
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L

’communlty now that very broadly, the publlc oplnlon
:surveys show, that supports racial 1ntegratlon whereas‘

»lln 1975 they were opposed to 1t somet1mes.v1olently.

ThlS is. as I sald at the outset a success
story. : | {7”‘3 A

JUSTICE GINSBURG What would happen if you

‘ COuldn t use thls system°

MR MELLENf And that would depend Yourv

G on what=thls cOurt Sald we could not use.

We do know that four of our schools, magnet

"of the Dlstrlct Court s dec1s10n in the Hampton 2 case.
- One of those schools, Central ngh School, is far t
;OUtSlde the rac1al guldellnes It has a black

'~enrollment of about 83 percent At two of those other

PN

Vdecllned by about by about a thlrd in two of those

]schools And that is only 1n the space of a few years.

' Our school board.staff has conducted some
hypothetical stenariQS‘as to_what-would happen without

the racial guidelines. Some‘hypothetical scenarios

involve cholice. Some 1nvolve purely nelghborhood

‘schools. All of those scenarios show substantlal

resegregation,~particularly in elementary schools.

JUSTICE KENNEDY: Do any of those study the

- ‘ ' 42
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1 possibilities of the sysﬁem in Which you elect to go‘
2 into a system‘Where raoe'counts?_” |
3 | - MR. MELLEN: Some of‘those‘scenarios,’¥ouri
4. Honoi, did heve‘some'deoree of'ohoice.i‘ |
:,5 JUSTICE KENNEDY: Are they’writtgg out
6 banywhere we can see them?‘ or are there articles on
7 this? v S B ‘
8 L ’kMR.-MELLEN: ‘They afe not in the’record‘in
9 this case, Your Honor. 'Thenyere in the‘feoord'in the

" 10 sfHampton case, so if you read the Hampton 2 opinion you -

11 w1ll see that the dlStrlCt court included.a lengthy |

12 ’footnote in which he ba51cally summarized those )

i3 soenarios. |

:14 i | ”kJUSTiCE SCALIA: iifiyoﬁ s§§ yoﬁr plan hasii

15 the overwhelming support of'the community, does |

16 "community" mean those‘parent'who have Children in

iflr - 17  the schools? |

B 18 MR. MELLEN: Some of the —-

N 19 JUSTICE SCALIA: It seems to me that ought

‘ 20 -to oe the really -- the people who are the objects of

21 this experiment. Do they think it'swdoing -

22 MR. MELLEN: They do indeed, Your Honor.

23 l Those surveys were surveys by the University of Kentucky

| 24 - Research Center of parents. |

25 JUSTiCE SCALIA: And did the parents'
43 | -
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'satisfaction With it,break out along racial lines? Or-

was 1t evenly lelded°

MR MELLEN 'hIt'was fairly:evenly'divided p

v YOur Honor. - ~One of our expert w1tnesses sard that -

well both of them sald ‘that they Were qulte surprlsed

- that the flndlngs were SO posrtlve One of the expert

w1tnesses sald that unquestlonably this 1s a communlty

_that valuesrdlverslty.

JUSTICE SCALIA: Where is that?
MR. MELLEN: That's the testimony of Edward

Kiefer; Your'Honor,'from.the university oanentucky. He

was respon51ble for- the survey‘——

JUSTICE SCALIA: And he s talking about the
parents of students in the School°

- MR. MELLEN: That‘s‘correct, Your Honor.

That s —- there are some other surveys, I believe, that

include the entlreacommunlty But I think you ll see in
the record some that are parents only

I would like, Your Honor, JuetioeGinsburg,
to respond very briefly to some Sf the facts ooncerning
Joshua, because you askédkabout that. There is nothing
in the record that says that Ms. Meredith moued into the
district in Florida just when she showed up at
Breckenridge—Franklin. With reapect to her:appeal, in‘

fact the litigation had not commenced when she would
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have had an opportunlty to file an appeal vmhe,

‘stlpulatlon of facts says that she dld not apply for

RIS

13

14

race used? Do the admlnlstrators have dlscretlon in the
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» Joshua for the flrst grade

"Now, Ms. Bloom ~—:eXouse_me.l(Ms. Meredith .

e andtthis is~not,in:the'record because it,tooktblace

after the record was closed - but Ms Weredlth

ﬁ[reapplled for a transfer after Joshua flnlshed the flrstu

grade. HThatvtransfer was 1nit1ally denled ‘She ﬂ;

appealed. The transfer ‘was. granted and Joshua does now

gfattend BlOom.‘ 1 thlnk that s relevant because the

_ﬂ ]

,Sollc1tor General made an argument 1n hls brlef that
'thJs plan allows the student to be trapped in'a. school
We would certalnly not agree that an ass1gnment to any

one of our fine schools could.be a trap But in any

event,‘students canfreapply each year and_that has
happened. It happened here in~the,case‘of»Joshuava—'

‘JUSTICE KENNEDY‘i Can'you tell me, how is

weight they w1ll glve to 1t on a case by case basls?

MR. MELLEN I don't think exactly, Your

Honor. Race is used, as the district court found,
really as the final factor, a tipping factor. Residence

comes into play. Ch01ce comes 1nto play Lotteries in

~

some schools come 1nto play.

JUSTICE KENNEDY: I'm not sure how to ask
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Lwhen 1t lS the t1ebreaker°

;the questlon Is 1t used falrly evenly across the board

MR; MELLEN: We don t used the word'

JUSTICE KENNEDY

whatever.

JUSTICE KENNEDY

tpercent of the ch01ce appllcatlons

'_to the questlon of why do they need lt’> _E

. "tiebfeaker,"‘Your'Honor The record lndlcateS‘-—k

To tlp the tlpplng p01nt

MR. MELLEN: The record indicates that race .

~would be the dispositive:factor in no more than 2 to 3

kThat means -— that leads}

‘ MR MELLEN ' I thlnk they need 1t, Your

Honor, because 1t Sets a boundary

7It deflnes what

racial integration'means ‘ If staff had come to thlS

_integration -

~ JUSTICE KENNEDY:

“counts?

MR. MELLEN: I don't think so,

‘board w1th a plan that sald our goal is raClal

So it's symbolic that race

Your Honor.

I think it simply sets the outer limits within which our

process of choice and other methods of assignment works.

student at a time.

- Without that boundary, it could be transgressed one

~ The guidelines I think are very much like
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‘the dike because a feW‘drops of water were . comlng out

‘do that We thlnk that 1s exactly the case here, that

;w1thout these guldellnes one student at a tlme could
._resegregated school system
' treferring‘to: "There;was remarkable agreehent among

every group in;JefferSon‘CountylPUblic Schools aboﬁt‘hOW'

‘de51rable haVlng dlver31ty 1n the schools was"?

;that; yI mean, 1f you re g0lng to ask anybody, you‘know/
do you prefer 1ntegrated schools‘or would you}prefer

flily—White schools, nobody is going to Say_give me a

that.

 Official - Subjéct (o Final Revicxv'

He knew lt would become a flood eventually 1f he dldn t

transgress»themfand ultlmately we would have a

JUSTICE SCALIA: Mr. Mellen, I've been
ldOkiDg‘at«Dr.fKiefer's testimony. - Is this what you're -

MR MELLEN That s correct Your Honor '

-

JUSLICE SCALIA I have no double about

lily-white school. Of course nobody's going to say

I was askinnghether the parehts‘whOSe kids‘e
can't go to the schools they want to go to, including

the,neighborhood schools, do they like this particular

: ) i o ¢/ .
system of achieving the racial diversity? Is there any

testimony about that?

ok {

MR. MELLEN: The great majority do, Your

Honor. And I think if you look at the University of -~
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JUSTICE’SCALIAii Black and whlte alike?

‘MR.?MELLEN' Black and whlte allke, 1nrlargeee

numbers.»'NoAplan, Your Honor, can be -=

”fJusricE,scALIA:'AHow,do—we know that?

f MR.‘MELLEN}».Again}‘Yoﬁr Hoﬁor}~the

-.UnlverSLty of Kentucky survey,.Whiehkis in the record T;ewJ

JUSTICE SCALIA It is 1n the record°a

: MR. MELLEN:” —efbroke 1t down by race ameﬁg:'

pafeﬁfss, It asked whether gu1dellnes were proper It‘ 
asked whether ass1gnment oﬁ SOCloeconomlc status would

be?preferred There are a lot of questlons ln that

fsurvey‘and I thlnk you mlght flnd —- ,}a

. JUSTICE SCALIA It's not in yeurvjeint
appendlx here9 S |
| MR, MELLEN ‘It's not in the jeint appendix;;
It s an exhlblt I belleve;'to tﬁe stipulation’of facﬁs,<a
Your Honor. | o o o |

| CHIEF JUSTICE ROBERTS: There were questions

‘eaflierkabeut fhe status Qf»fhe particular‘plaihtiff;»

“You're not challenging standing or ralsing mootness, are

you?
MR. MELLEN: No,”we‘re not, Your Honor.

We re not challenglng standlng We're simply saying

H

that Ms. Meredith did not suffer undue harm within the

meaning of this Court's decisionsfandythat parents as a
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-

3

Therevhavefquestions'inythe‘flrst case‘about*d

an end polnt | I mlght address that brlefly We'belieVef

T

y that the use of race 1n thls plan is- self llmltlng ln

-

several respects; It rac1ally segregated housrng ln

Jefferson County contlnues to decllne, whlch lt has

, somewhat'STnce the~1970s, and the board has reason to
ybelleve that the presence of racrally lntegrated schools

' durlng that perlod contrlbuted to that —f there are:,‘“'s't'

set forth research that supgorts that conclusron ,;lﬁrj,fi_fd

"rac1ally segregated hou31ng contlnues to decllne and 1f>”

othls plan meets 1ts purpose df dlmlnlshlng rac1al

x',

,understandlng throughout the communlty, we can foresee a,,;

time. when thlS board w1ll not see a reason to use thls ,

‘plan or‘may modlfy;lt,furtherxtormake it even-lessvv

‘
i

CHIEF JUSTICE ROBERTS: In a time horizon

longer or shorter than the‘25fyear time horizon that Was a

discussed in Grutter?

'MR. MELLEN: I can't predict the future,

reason That is that thls plan is 1nherently subject to
democratlc review by elected school board and by the
49
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| voters It could end sooner than that 1f the board and

;”the voters change thelr mlnds I can t predlct whether
}1:1t mlght end longer than that ‘ I can only say that thlsdg“
lo;board has a. long hlstory of modlfylng the plan. Asflv_,i] v

;v.:rsald they modlfled it in' 1984 1991,411996 2001 It'S

‘1n the very nature of- how a board of educatlon works M;
&nhthat they contlnue to t1nker~w1th thlngs .

o JUSTICE GINSBURG If the attltude 1s the

';one;thatfthls board‘has,taken, thenkthe same_reasons |

‘fiwohldlexistdfor;the”plan[as?long'astthere;is,segregatlon kT

'ﬂlnihouslng;,
| ‘iﬁR. MELLEN"‘I wouldn t llmlt that, llhlt 1tt
.;to that Your Honor I thlnk that an. lmportant factor."l
’-are’rac1al attrtudes 1n the commnnlty I thlnk that
“thls board feels that the plan does serve to amellorate"i‘
rac1al stereotypes, promote cross- rac1al understandlng
"vOur oommunlty Stlll has a long way to go in that
’l~‘respect We do have some racral 1ssues 1n Jefferson‘,v

'QountyrvtBut,we belleVe thls plan‘help5~them;‘ And in

the'future‘a’board may'look at our community, may look

atvhow racial relatiOns work in our community, and may
well de01de that even though hou51ng is stlll somewhat
segregated we can do wlthout this: plan or again we can

‘modlfy‘lt to make it less restrlctlve, Wthh in fact the

;“hlstory‘of this plan shows that thls board has done

50
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JUSTICElALITO‘4 Well ‘what would thlS board '

‘have to have in order for 1t not to. be temporally
“llmlted ln your’oplnlonO‘ Any plan can be changed ln the;na‘b'Th
e future ' So why does the fact that thlS can be changed
Tln the future make 1t a plan that has a temporal

‘llmltatlonﬁitii,r

MR, MELLEN' Well ZYour‘anor)iit dbés hbt‘

';have flxed temporal llmatatlon of 25 years or 10 years
uAs I sa1d that s not how school boards operate.‘ But lthf

:,1s 1nherently subject to rev1ew on a temporal ba5151

because each tlme we. have a school board electlon.the

'plan potentlally 1s 1n play¢ and lt could be modlfled at“_

' any tlme in that sense

5‘;I‘see that my timehiShalmost:up};'Ithhere‘d'“

‘are no further -—-"";

JUSTICE STEVENS May I'just,f Was there a °
petltlon for a rehearlng en banc in thlb Case?

MR rMELLEN There was, Your Honor;'inhthefe

‘Slxth Clrcult and 1t was denled

JUSTICE STEVENS Wereathere any votes in
favor of the‘en banc rehearing?
" MR. MELLENk‘ Your;Honor,has T,recall thed
Sixth Circuit's order,.it said that no‘judge’askedffor~a
rehearing‘en banc.iy‘ e |

CHIEF JUSTICE ROBERTS: THE COURT: - Thank

) 5 l . i
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B | you, Mr. Mellen T

Gordon, you have 2 mlnutes remalnlng

)

. REBUTTAL ARGUMENT OF TEDDY B GORDON "‘,by

N BEHALF OF THE PETITIONER

U

| VMR GORDON Thank you, Mr. Chlef Justlce

}dFlrst of all to respondrto one of the

o

questlons that was asked 1t s very 1mportant that 1t 1s:_:’h S
: equally con51stent in the 1992 plan to effectuate or to:tw‘
“lprevent Whlte fllght that the plan 1tself was changed to‘%

iasubjugate Afrlcan Amerlcan klds to the worse performlng

have a questlon of whether or not lllegltlmate notlons

JUSTICE KENNEDY - Excuse me. I didn't

aunderstand lt

;jthat pOlDt on,'whlch I ShOWed, Wthh was held Jn the

,Hampton plan, in the Hampton case‘—— ln other words, in

the Hampton*case I‘proved or the'facts proved or the -

pldlntlff proved that Afrlcan Amerlcan kldS were denled

.'entrance lnto the better schools solely because of race.

| Wlthln_the vacuum,of that case, there»was

also proof thatvshowed,the‘largeStppercent_of African

. American kids were‘sent’or denigrated or subjugated to
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the worse performlng schools rather than the best

‘ performlng schools That becomes the questlon of rac1al'
‘pollthS and rac1al anlmus, and that s what the ‘92 plan.ﬂ,"
“'didg And what 1t dld to. attract -- or prevent whlte

f-fllght was have less Afrlcan Amerlcan klds go to the

ﬁwbetter performlng schools on the entlre K- through 12

'f-settlng

-*That’can’tybeiwhat this‘Court,wants to carve

tlout as an exemptlon to the Equal Protectlon Clause tThe

yEqual Protectlon Clause, that 8- on neutral parchment , ?H_'

th1th black 1nk There s nOrpercents There s no box to B

check ' We can t have thls 1n our school system, to haVey'

another 25 or 30 years 1n our school system, whlch w1ll

’perpetuate raCLal 1solatlonlsm because 1t does nothlng

to stop the achlevement gap Thete werevracefneutral

‘alternatlve tracks.‘

All I can say is that, may thls day be the

-embryonlc beglnnlng of Dr Klng s dream, as paraphrased,fj

that all chlldren are how judged by the content of thelr' ;

. character and their eduoatlon, not by the color of thelr ~

‘skin.

| CHIEF JUSTICE ROBERTS: Thank you, counSel.

 The case is submitted.
(Whereupon, at 12:01 p.m., the case in the

above;entitled matter Was submitted.}
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