366

Document 158
Papers as President: President’s Secretary’s Files

DFfice of the Attarmey General
Washington B.C.

February 11, 1937,

The President,
The White House.

My dear Mr. President:

Agsistant Attorney General Brien McMahon and his staff have been
giving careful consideration to the arti-lynching bill proposed by Mr. Spingarn
and his associates. Distinet progress is being made and the prospect of
formulating & bill that will meet constitutional tests is encouraging. I
am today writing to Mr. Charles H. Houston, Special Counsel for the proponents
of this measure, suggesting that he get in touch with Mr. MclMahon and arrange
for an interview at which Mr. Spingarn can be present. At that time, and
of course informally, Hr. MclMahon wlll be able to wake some suggestions which
ere calculeted to strengthen the proposed bill,

Knowing of your deep interest in this matter, I enclose herewith
the report of the siudies thus far made in this matier, with appendices at-
tached thereto. It is quite an interesting discussion and parts of 1t at
least you will find well worthy of consideration.

I would suggest that these papers be regarded as strictly confiden-
tial. It would seem to me altogether best that we should limit our approach
to this matter to orsl discussions. We can give all the necessary help in
this way without putiing the Department in the position of having given advice
to any private group. No doubt, after the bill is introduced and referred
to some eppropriate committee, the Depertment will be asked by that Committee
to express some sort of an opinjon and it would be best if we were not in the
position of having prejudged the matter. I ghall, of course, keep you
advised as to the vrogress in the matter.

smcerely;o;%;v f/

Attorney General.
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February 8, 1937.

MEMORANDUM ¥OR THE ATTORNEY GENFRAL
Re: Proposed Anti-Lynching Bill

Reference 1s made to your memorandum of Janusry 29, 1937,
stating that the President is very much interested in the anti-
lynching bill drafted by the National Association for the Advance-
ment of Colored People, and requesting that I study the bill with
a view to determining whether it will survive the constitutional
test. This I have done, and this memorandun points out in brief
the objects of the bill, the extent to which it differs from the
Dyer Act of 1922 and the Costigan-Wagner Bill of 1935, and considers
the constitutional objections that may posgibly be raised.

I.
The bill provides for:

(A). A criminal prosscution in the federal courts sgainst
an officer of a siate or sub-division of a state who, having a duly,
fails to (1) prevent the lynching, (2) protect a prisoner in his custody
from a lynch mob, or (8) use due diligence in apprehending the members
of the lynch mob., (Sec. 3}

(B)s A civil liability enforceable in the federal courts against
a sub-division of =z state having police functions in which a lynching
oceuns or in which a person is geized who is subsequently lynched. If
the lynching results in death, the sult is brought for the benefit of
the next of kin. (Ssc. 5)

(€). An extension of the Federal Kidnapping Statute fo include
the transportation in interstate commerce by the lynch mob. (Sec. 6)
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(D). The investigation and prosecution of cases arising
under A, B, and C, above, 1s to be conducted by the Attornsy General
of the United States upon a complaint to him.

II1.

Chief Distinctions between the present Bill and Previous
Anti~Tsmching Bills

(A). The term "lynching® ig here defined, and the term "mob"
more clearly defined.

(B). Violence occurring during the course of labor disputes
and violence occurring between law-breakers (gangster and
racketeer situations) are excluded.

(C). Actions sgainst private citizens (such as the members of
the lynch mob) =zre excluded, excepting of course such liability as
may arise under the proposed amendment to the Lindbergh Law.

(D). The crime of conspiracy included in the Costigan-Wagner
Bill is eliminzated entirely.

(E)e The civil action may be instituted by private counsel at
the option of the person in whose behalf the action is brought.

(F). The Costigan-Wagner Bill made mo provision for investiga-
tion of lynchings. This bill provides for investigation under the
direction of the Attorney General.

(G). Previous bills haove not covered the interstate transporta-
tion of the lynch victim .

(H). The elborate provisions for execution of the judgments
provided in the previous bills and which, because of their "nuisance®
character raised much protest in the Congress, have been simplified
considerably in the present bill. (See the comparative table)

{I). The Costigan-Wagner Bill had attempted to give to the
federal court jurisdiction upon a2 prima facle showlng of a certain
type that an unprejudiced jury would not be available in the state
courts. This basis of federal jurisdietion is eliminsted entirely in
the present bill.



(¥). There are other minor differences in the statute,
all of which will appear in a comparative table which has been
prepared and which is attached hereto, marked Exhibit ®A".

III.

The Constitutional Basig for the Statute

The present blll rests for 1ts authority on the due process
and egual protectlon provigions of the 1l4th Amendment. Thait Amend-
ment providess

®No state shall moke or enforce any law
which shall abridge the privileges or immmities of
& citizen of the United States; nor shall any state
deprive any person of life, liberty, or property,
without due process of law; nor deny to any person
within its jurisdiction the equal protection of the
lawg.®

It 18 thus apparent thet the 14th Amendment is a prohibition upon
action by the state denying the above-named rights. Section 5 of
Article 14, however, provides:

"The Congress shall have power to enforce,
by appropriate legislation, the provisiens of this
article.®

The l4th Amendment is therefore more than a prohibltion upon
state action. It is a grant of power to the Federal Government to
take affirmative action to prevent a denial of these rights by the
states.

1Tt is the powsr of Congress which has been
enlarged. Congress is asuthorized to enforce the prohi-
bitions by appropriate legislation. Some legislation is
contemplated to make the amendments fully effective.
Whatever legislation ls appropriate, that is, adapted to
carry out the objects the amendments have in view, what-
ever tends to enforce submission to the prohibitions they
contain, and to secure to all persons the enjoyment of
perfect equality of civil rights and the egual protection
of the lsws against State denial or invasion, if not pro-
hibited, is brought within the domain of congressional

power,?
EE %rte Virgg%, 100 U. S. 559‘ at 344.
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See also to the same effeet Strauder v. West Virginla,
100 U. S. 303, end United States v. Reese, 92 U, S. 214, 1In the
former case the court said, at page 309:

tThe 14th Amendment makes no attempt to
enumerate the rights it designed to protect. It
spoeks in general terms and those are as comprehen—
sive as possible. This language is prohibiiory; ut
every prohibition implies the existence of rights and
immunities, prominent among which is an immmity from
_ineguality of legsl protection, whether for life,
I%berty, or property. Any state setion that denies
this immunity to a colored men is in confiict with the
Constitution. #

Congress took affirmative action in the ensctment of Section 19
of the Criminal Code, punishing conspiracies to injure persons in the
exercise of civil rights (18 U.S.C.A., Sec. 5l). This statute has been
upheld in numerous cases as an appropriate exercise of the power given
by the 14th Amendment to the Congress. See the cases collected in
Annotations to Section 51 of Title 18.

Another example of affirmative Congressional action pursuant to
Secetion 5 of the 1l4th Amendment is found in Section 31 of the Judicial
Code (Title 28 U.5.C., Sec. 74), which provides for the removal to the
federal courts of causes commenced in the state courts in cases where
persons have been denied civil rights. The validity of this section
was upheld in Va, v. Rives, 100,U.S.333,and Streuder v. West Virginia,

sug -

Another 1llustration of action on the part of Congress of the
type mentioned is found in Section 453 of Title 28, which, although
written in negative terms, impliedly authorizes the federal courts to
issue writs of hebeas corpus where & person "is in custody in violation
of the Constitution or of a law or treaty of the United States®. This
section was involved in the case of Moore V. Dempsey, 261 U. S. 86.

Another example of affirmative action by the Congress is found
in the ensctment of certain of the Civil Rigts Statutes, notably Sec-
tion 44 of Title 8, U.S.C., which punishes the excluslon of jurors on
account of race or color from service in a state court, Thls was the

statute involved in Fx perte Wirginla, supra.



The Act Constituting a Denlal of Equal Protection of
the Law or Due Process of the Law By the
State May Be An Unauthorized Act
of a Subdivision or Officer

In the case of Home Telephone =nd Telegraph Co. v. United States,
227 U. 8. 278, the United Sitates Supreme Court held that the Federal
District Court had jurisdiction of an injunction sult brought by a
Californla corporation against the City of Los Angeles to prevent the
putting into effect of a city ordinsnce establishing telephone rates,
which rates the plaintiff alleged deprived him of his property without
due process of the law. It was argued in the case that the 14th Amend-
ment is directed zgainst action by the states themselves, and that
since the State of Califormia had taken no action and since the City
of Los Angeles was an agent of the state with but limited powers and
that its powers did not include esuthority to pass a confiscatory rate
ordinance, the action taken by the City of Los Angeles was noi state
action; in other words, that an unauthorized act by a subdivision of
the state was not state action within the meaning of the 14th Amendment.
The court said (page 288):

", .. In other words, the Amendment, looking
to the enforcement of the rights which it guarantees
and to the prevention of the wrongs which it prchibits,
proceeds not merely upon the mssumption that States
acting in their governmental capacity in a complete
sense may do scis which conflict with its provisions,
but, also concelving, which was more normally to be
contemplated, that state powers mizht be abused by
those who possessed them and as a result might be
used as the instrument for doing wrongs, provided
against all and every such possible contingeney. ...
A state officer mmmot on the one hand zs a means of
doing a wrong forbidden by the Amendmeni proceed upon
the assumption of the possession of state power and at
the same time for the purpose of avoiding the applica-
tion of the Amendment, deny the power and thus accomplish
the wrong. To repeat, for the purpose of enforclng the
rights guaranteed by the Amendment when it 1s alleged
that a state officer in virtue of state power is doing an
act which if permitted to be done prima facie would vio—
late the Amendment, the subject must be tested Wy assuming
that the officer possessed power if the act be one which

there would not be opportunity to perform tut for the
possession of some state authority.”
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In Yiek Wo v. Hopkins, 118 U. S. 356, the plaintiff petitioned
the Supreme Court of California for a writ of habeas corpus alleging
that he was 1llegally confined following his conviction for wiolation
of an ordinsnce relating to the licensing of laundries in the City of
San Francisco, which ordinance, while fair on its face, was administered
by the local officials in a discriminatory fashion. The case came to
the Supreme Court of the Unlted States upon writ of error to the Supreme
Court of the State of Califormia. It became necessary to determine
whether the plaintiff had been deprived of his right of egual protection
of the laws under the 1l4th Amendment by the action of the local officials
in the enforcement of the statute. The court said (page 373):

wFor the cases present the ordinances in
actual operation, end the facts shom establish en
administration directed so exclusively against a
particular class of persons as to warrant and require
the conclusion, that, whatever may have been the in-
tent of the ordinsnces as adopted, they are applied
by the public authorities charged with their adminis-
tration, snd thus representing the State itself, with
gz mind so unequsl and oppressive as to amount to a
practical denlel by the State of that ecual protection
of the laws which is secured to the petitiocners, as to
all other persons, by the broad and benign provislons
of the Fourteenth Amendment to the Constitution of the
United States. Though the law itself be fair om its
fece and impartial in appearence, yet, if it is applied
and administered by public authority with an evil eye
and an unequel hand, so as practically to meke unjust
and illegal diseriminations between persons in similar
circumstances, material to their rights, the denial of
equal justice is still within the prohibition of the
Constitution. This prineciple of interpretation has
been sanotioned by the court in Henderson v. Mayor of
Kew York, 92 U. S. 275; Ex parte Virginia, 100 T. S.
%39; Neal v. Delaware, 103 U. S. 570; and Soon Hing V.
GroWley, 113 U Se. 7050“

The adminigtration of the licensing provisions in the ordinance wag
edmittedly discriminatory. The court said (page 474):

wNo reason for it is shown, and the conclusion
cannot be resisted, that no reason for it exists except
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hostility to the race and nationality to which the
petitioners belong, and which in the eye of the law

is not justified. The disctimination is, itherefore,
illegal, and the public adminpistration which enforces
it i3 a denlal of the equal protection of the laws and
a violation of the Fourteenth Amendment of the Consti-
tution. The imprisonment of the petitioners is, there-
fore, illegal, and they must be discharged.®

Under the proposed bill (excepting, of course, the amendments
to the Lindbergh Taw), the civil liability of the subdivision and the
criminel 1iability of the official does not arise until there has been
a showing that the state, through its subdivision or official, has
actually denied equal protection or due process by failure to perform
a duty imposed upon the subdivision or offieial by state law. It
would seem ¢lear that one may be deprived of rights of equal protection
and due process by non-sction or neglect, as well as by affirmative
acts of misfeasance resulting in such deprivation. In Home Telephone
and Telegraph Co. v. Los Anceles, supra, the court said (page 286):

%, ... The provisions of the Amendment ...
are generic in their terms, are addressed, of course,
to the States, but also to every person whether natural
or juridicel who is the repository of state power.?

And st page 287, the court continues:

uThe propesition (propounded by the District
Court) is that the Amendment desls only with the acts
of state officers within the strict scope of the public
powers possessed by them and does not include an abuse
of power by an officer ++e ose inquiry concerning whether
the State has authorized the wrong is irrelevant and the
Federsl judieial power is competent to afford redress
for the wrong by dealing with the officer...".

The case of Tarrence v. Florida, 188 U, S. 519, is an illustration
of an act by a state administrative officer resulting in denial of equal
protection. In this case no state statute justified such denial. The
defendant was prosecuted in the state court for murder. A motion to
quash was entered on the ground that the county commissioners, in making
up the jury penel, diseriminated against colored men and allowed no
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colored men on the psnel. No complaint was made of the Florida law.
The complaint was that the county commissioners, in executing the

state laws, denied equal protection. The conviction was sustained in
the state court and affirmed by the Supreme Court, but on the ground
that the motion to quash did not lie by Florida authority and that

the denial could be reached only by 2 plea in abatement. In discussing
the acts of the state agents, the court said:

tfhe law of the state is not challenged, tut
its administration is the complaint. Such an sctual
discrimination is as potentisdl in creating a denial of
equality of rights as a discrimination made by law.®

See algo to the same effect Neal v. Delawzre, 103 U, S. 370. This
point is even made clear in the Slaughterhouse Cases (frequently
cited in the Senzte debates on the Costigan~Vagner Bill as indiceting
the uncenstitutionality of the bill), 83 U. S. et Z46:

#A State acts by its legislative, its executive
or its judiciel suthorities. It can act in noc other wey.
The constitutional provision (l4th Amendment) therefore
mst mean that no agency of the state or of the officers
or agents by whom its powers are exerted shall deny to any
person within its jurisdiction the equal protection of the
lews, Whoever by virtue of position under a state govern-
ment deprives another of property, life, or liberty without
due process of the law, or denieg or tekes away the equal
protection of the laws, violates the constitutionzl inhibition,
and if he acts in the name of end for the state, and is clothed
with the statets power, his act is thet of the state.®

Cases Vhich were Relied upon in the Debates on Previocus
Mnti-Iynching Bills to chow the Unconstitution-
___ 211ty of Such Propogals

The four cases principelly relied upon to show the Anti-Iynching
measures unconstitutional were:

The Slsughterhonse Cases, 16 Wall., 26

The Civil Rights Csses, 109 U. S. 3

Barbier v. Connolly, 113 U. S. 27

United Stetes Ve Cruiksz_l_’r:.g__k, o2 U. SQ 5420
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The Slaughterhouse snd Barbier cases involved alleged viola-
tions of the 14th Amendment on the part of the states. The Civil
Rlghts cases and the Crulkshank cese involved federal statutes.

It is submitted that none of the four cases which were cited
as showlng the unconstitutionality of the Costigan-Wagner Bill are
applicable to the bill now under discussion. The distinction betvieen
the present bill and the Costlgen-Wagner Bill which renders these
cagses inapplicable is that, where the Costigan-Wegner Bill imposed =
criminzl liabllity upon individusl members of the mob, the present
bill imposes no liability upon such private citizens but reaches only
officials of the state and govermmental subdivisions—sgencies of the
state.

(4). Civil Rights Case

These cases involved Sections 1 and 2 of the Civil Rights Act
of 1875, which made it a federsl offense to deny equel eccommodations
in public conveysnces, inns, thesaters, etc., to persons on account of
thelr race or color. The court held that the 13th and 14th Amendments
did not give to Congress the power to substitute its acts for the laws
of the states acting directly on individuel citizens. The court said
(pege 11):

"1t ie State sction of a particular character
that is prohibited /by the Amendment/. Individuel invasion
of individual rights is not the subject matter. ... It does
not zuthorize Congress to create s code of municipsl law for
the regulation of private rights; but ito provide modes of
redress egainst the opersation of Stzte laws, end the action
of State officers executive or Judiciel, when these sre sub-
versive of the fundamental rights specified in the amendment.®

At page 14, the court continues:

"Inspection of the law (Sections 1 and 2 of
the Civil Rights Act) shows that it mekes no reference
whatever to any supposed or apprehended viclation of the
Fourteenth Amendment on the part of the States, It is not
predicated on any such view. ... In other words, it steps
into the domain of local jurisprudence, and lays down rules
for the conduct of individuals in society towards each
other, and imposes sanctions for the enforcement of thoge
rules, without referring in any mesnner to any supposed
action of the State or its authorities.”
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The cese, therefore, iz no authority for the invelidity of
the present bill, In fact, the langusge of the court indicates
that the present blll would be upheld.

(b). United States v. Cruikshsnk

This case involved an indictment under Section 51, Title 18,
#.8.0., which created the offense of conspiring to prevent the
exercise of rights guaranteed by the constitution. The court
treated the section as an implement of the clzuge of Section 1 of
the 14th Amendment which provides that no state msy abridge the
rights end immunities of any citizen of the United States. It held
thaet eommon protection of life and property against acte of private
individuals remsins within the rights of state citizenship, and was
not included in the rights of Unlted States citizenship.

{¢). The Sleughterhouse Cases

These cases also involved violation of Clause 1 of Article 14,
relating to the privileges or immunities of citizens. The court held
that = monopoly in slaughiering which had been granted by the State and
the City of New Orlesns was within the police power of the state and
did not violate any privilege or lmmunity of federel citlzenchip. The
case is devoted to a dikinetion between the rikts involved in state
citizenship and the rights invelved in federel citizenship. The pro-
posed blll does not depend upon any theory of United States citizenship
&5 distinguicshed from state citizenship. The Slaughterhouse ceses are,
therefore, not in peint énd in this comnection it should be pointed
out that the language of Section 1 of the 14th Amendment relating to
privileges and immunities is worded quite differently than the language
in the other sectionsg of the 14th Amendment. Where Section 1 provides
that "no state shall meke or enforce any law which shall abridge the
privileges or immunities of citizens", Clauses 2 and 3 of Section 1
provide "nor shall any state deprive any person of life, liberty or
property without due process of lew; nor deny to any person within its
jurisdiction the equal protection of the laws®”. Whereas the word
*gbridge" comnotes action, the word "deny® connotes inaction. Whereas
the first clsuse seys "No state shell meke or enforce any law...%, the
second cleuse says ®No state shall deprive ... or deny®. The difference
in phraseology of the three clauses of Section 1 1s significant.




(d). Barbier v. Connolly

The femillar rule ig znnounced that the 14th Amendment does
not prohiblt states from the exercise of their police functions and
the imposing of special restrictions, (In this case an ordinance
relsting to the hours during which leundries shall cperate) when
such exercise is not discriminatory. This familisr rule has no bear-
ing on the constitutionality of the proposed Anti-Iynching bill.

Bodges ve. Uniled States, 203 U. S. 1, involved zn indictment
against a private citizen under Section S1 of Title 18 for comspiring
to prevent negroes from working. The court held that an indictment
against a private individusl for private wrong could not atand in a
federal court where the constitutional basis of the siatute was the
15th Amendment. The court said, in referring to the 13th, 14th, and
15th Amendments:

®They are restrictions upon state sctions,
and no action on the part of the state is complained of,"

Porell v. United States, 151 F. 648, cited by opponents of the
Costigan-Wagner Bill, and United States v. Theeler, 254 U. S. 281, both
were indictments ageinst private individusls.

The Bill is not Objectionable as Infringing on the
Powers of the States Reserved by the 10th
Anendment

Granting the power of the Federel Government to enzct the bill
as & measure designed to enforce the provisions of the 14th Amendment,
it follows that no objection could be made to the measure upon the
ground that the statute deals with 2 matter customszrily reserved to
state soverelgnty prior to the adoption of the 14th Amendment. The
14th Lmendment, like other provisions of the Constitution, was s delega-
tion to the Federal Government of powers. To the extent that powers
were delegsted by that amendment, sovereignty was to an extent surren-~
dered by the stetes. As is sald in Hamilton v, EKent Distilleries Co.,
251 U. S. 146, at page 156:

®That the United States lacks the police power
and thls was reserved to the states by the Tenth Amendment
is true, but it is none the less true that when the United
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States exerts any of the powers wvonferred upon it by
the Constitution = wvalid objection cannot be based on
the fact that such exercise mey be attended by the same
methods which attend the exerclise by a state of its
police powers or that it mey attend a similar purpose.”

Likewise, in Ex parte Viginis, 100 U, S. 339, at 346, the same doctrine
is announced:

"Nor does it meke any difference that such
legislation is restrictive of what the State might have
done before the constitutionsl smendment was adcpted.

The prohibitions of the Fourteenth imendment are directed
to the States, and they are o a degree restrictions of
State power. It is these which Congress is empowered to
enforce, snd to enforce sgainst State sction, however put
forth, whether that actlon be executive, legislative, or
judiciel. Such enforcement is no invesion of State sover—
eignty. No law can be, which the people of the States
have, by the Constitution of the United States, empowered
Congress to enact. ... Indeed, every addition of power to
the general government invoclves a corresponding diminution
of the governmental powers of the States., Tt is carved
out of them.®

There Is No Constitutional Objection to a Provision That
The U. S. May Sue in the Federal Courts

In United States v. Texasg, 143 U. S. €21, the State of Texms
challenged the right of the United States to sueit in a United States
Court. The entire subject is there discussed fully by the court, and
the right of the United States to sue in its om court is vindicated.
Other instences of suits by the Unlted States in Federzl courts against
States are United States v. North Csroiina, 136 U, S. 211; United States
v. Michigan, 120 U. S. 379.

A subdivision of a State may be sued in the Federal Courts. See

Lincoln County v. Luning, 133 U. S. 529. And the 1lth Amendment, which

divests Federsl Courts of jurisdiction over the suits of citizens of
one stete against snother state, does not apply to a subdivision of a
stete. See Lincoln County v. Luning, supra; Port of Seattle v. Oregon
and W.,R.R., 255 U. S. 56; Chicet v. Sherwood, 148 U, S. 589; Pearl River
County v. Wyatt Lumber Co., 270 F. 28; and Mercer County v, Covwles,

74 U. S. (m&ll) 118.
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The Provision for Civil Liasbility of a Governmental
Subdivigion for Mob Violence is not Unreason-
able nor Arbitrary

The impositlon of 1lisbility to the victims of mob violence on
the subdivigion of the state in which mob violence occurs ls a type
of remedy of long stending, and has been upheld by the Supreme Court
of the United States and by the Supreme Courts of a number of the
Stetes. Such 1liability may be sbsolute, and there is nothing in the
Gonstitution to reguire that it be dependent upon proof of negligence
on the part of the officers of the subdivision. The leading case on
the subject is City of Chicego v. Sturges, 222 U, S, 313. The follow-
ing stste cases have also upheld such legislation:

Pale County v. Gunter, 46 Ale. 111

DeKalb v. Smith, 47 Ala, 407

Cantey v. Clzrendon County, 101 S. C. 141
Atchison v. Twine, 9 Kan. 350

Cherryvele v, Hawmsn, 80 Kan. 170

St, Louis Railway v. Chicago, 242 I1l. 178
Darlington v. Mayor of New York, 31 N. ¥, 188
Commonwealth v. Church, 62 Ohio State 318

Mlegheny County v, Gibson, 90 Pa. State 397,

See also on this generel subject 44 L. .R. A. 358, and Ann., Cas. 1913(b)
page 135l.

Objections to the Costigan-Wagner Bill vwhich are
Inapplicable to the Proposed Bill

{(1). It was objected that the bill was en infringement of the
sovereignty of the states. This objection has been adequstely dealt with
in this memorzndum. It has been shown that the bill is a proper exercise
of the power granted to Congress to enact legislation to prevent denials
of the rights guaranteed by the first Section of the 1l4th Amendment.

{(2). Senator Black, of Alebama, and others, objected to the
Costigen-Wagner Bill on the ground that it would be applicable to labor
disputes. This objection 1s inapplicable to the present statute, which
specifically exempts violence growing out of labor disputes.
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{3). Senator Borsh, and others, objected to the Costigan-
Wegner Bill on the ground that if the Federszl Government was to be
given power to punish lynching, why should it not be given the power
to prosecute all murders, whether by a mob or by a single individusl.
The =ngwer to this objecticn 1g that the present bill does not punish
members of the mob, and further, that there is a legitimate distine-
tion between mob murder end individual crimes of violence. The
ergument is predicated upon the felse assumption that the states have
&s effective laws against lynching as they have against other crimes.

Appendix "B*, attached hereto, shows that only 9 ststes make
lynching itself a crime. In a 30-yesr period only B/10 of one per cent
of the lynchings were followed by convictions, according to Chadbourn
in his recent book entitled "Lynching and the Law®, This figure may
be contraded with those compiled by Brearley in "Homicide in the United
States®, in which it is shown that homicide is punished in 44% of the
cases where it occurs. In other words, there is a breakdown in the
local lzw so0 far as the prosecutions of lynchers sre concerned. In only
B states have there been any conviections for lynching, and in these 8
states the percentage is as follows: Alebama 4%; Georgla 8%; Oklzhoma
S5%3 Virginie 4%; Minnesota B55%; Texas 7%; Illinois 7%; and Missouri 3%.
These figures are taken from Chadbournts book, page 13, and were taken
from the files of the Tuskegee Institute.

That there has been in practice & denisl of equal protection in
the case of lynching is clear from the figures of the Southern Commis-
sion on the Study of Lynching in its 1931 Report, page 14. A study
was made of 284 lynchings covering a peried from 1821 through 1929,

Of these 74, or 29.1%, were tsken from peace offlcers outside of jails.
€8, or 26.8% were teken from the jail. This indicates the denizl of
equal protection. That officers can prevent lynchings when they are
of a will to do so ie indicated by the following table from Raper,
®*The Tragedy of Lynching®, page 484, showing the number of lynchings
prevented, by the year, from 1914 to 1932.

YEAR NO._PFRSONS LYNCHED NO. LYNCHINGS PREVENTED
1914 52 16
1915 67 19
1916 54 18
1917 38 18
1918 64 13
1919 8% 37
1920 61 56
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IEAR NO. PFRSONS LYNCHED NO, LYNCHINGS PREVENTED
1921 64 72
1922 57 58
1983 1.3 52
1924 16 45
1825 17 2]
1928 50 35
19=7 16 42
ige8 11 24
1929 10 27
1830 2 40
1931 135 62
1932 8 33
TOTAL 715 704

(¢). Tt was argued by some of the Southern Senators that the
Costigan-Wagner Bill was directed sgainst the Southern States. The
answer to that is that the problem is national in character, as indi-
cated by a lizt of the lynchings from 1800 to 1931, as reported by the
Tuskegee Institute:

STATE TOTAL STATE TOTAL
Alabama 132 Michigan 1
Arizona 4 Minnesota z
Arkansas 127 Mississippi 285
Celifornia 12 Missourl 41
Colorado 7 Montanza 9
Gonnecticut - Nebraska 3
Delaware 1 Nevada 3
Do c. - Ne’ﬂ Hampshire -
Florida 170 New Jersey -
Georgia 302 New Mexico €
Idsho 2 New York -
Illinois 13 ¥North Carolina 35
Indiana 8 North Dakota 5
Iowa 5 Ohio 5
Kansas 8 Oklehoma 48
Kentucky 68 Oregon 4
Louisisna 172 Penngylvania l
Maine - Rhode Island -
Maryland 6 South Carolina L
Massachusetts - South Dakota e
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STATE TOTAL STATE TOTAT,
Tennesses 76 Washington 2
Texag 201 West Virginia 13
Utah 1 Wisconsin 1
Vernont - Wyoming 9
Yirginia 28 TOTAL 1886

(5). Other minor objections were made to the act, virtuzlly
all of which are carrected in the present bill.

Buggested Changes in the Proposed Bill

(1). Section 6 of the proposed act mekes reference to the
Federal Kidnupping Statute {18 U.S.C.A., Sec. 408), and provides that
the crime there defined shall include "the transportation in inter-
state or foreign commerce of any person unlawfully abducted and held
for purposes of punishment, c¢orrection, or intimidation®,

It is felt that this is an unfortunate method of amending the
Kidnepping Statute—that is, by simply referring to it without in-
dicating at what place in the Kidnzpping Statute the suggested worda
are to be inserted. Furthermore, it is felt that the Kidnapping
Statute should not be mede so broazd as to cover transportation for
purposes of punishment, correction, or intimidation. For example,
if the statute were worded in such mamner, it would become a capital
crime for a police officer to take a suspect across the state line
for the purpose of bringing him to justice on a state charge. Other
examples might readily be cited.

It is therefore suggested that, so far as the amendment to
the Lindbergh Law is concerned, a separate bill be drafted, amendatory
of the statute, inserting after the phrase "a parent thereof"™ the
followings

® ... and whoever shall knowingly transport or cause
to be transported, or aid or abet in transporting in
interstate or foreign commerce, any person or persons
for the purpose of lynching ...

The Xidnspping Statute with the suggested amendment inserted is set
forth as Appendix “C* of this memorandum.
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(€). The remaining suggestions are.not of primery importance,

They are merely suggested improvements in the wording of the bill.

(a).

(v).

(c).

().

(e).

().

{2).

It is suggested that lines 6, 7, 8, and 9, of page 1, be
emended to read zg follows:

"For the purpose of betier assuring under said
amendment equal protection to the lives and
persons of citizens and due process of law to

all persons cherged with or suspected or convicted
of any offense within the jurisdiction of the
several states.®

fhe reeson for this suggested chenge is that any reference

to the rights of #citizens of the United States" is unfor-
tunate, in view of the decisions of the courts which have held
those rights to be decidedly limited in character. The consti-
tutionality of this statute does not rest upon the first phrase
of Section 1 of the l4th Amendment, which provides that no
state shall meke or enforce any law which shall abridge the
privileges or immnities of eitizens of the United States.

At line 12 of page 1, strike onut the phrase fof the United
States®™, for the reason above indicated.

At line 21 of page 1, strike out the word ®criminal®, in view
of the fact that persons are sometimes lynched without having
committed any criminal offense againgt the state law or without
having been charged with the commission of a criminzl offense.

On page 2, line 10, strike out the word ¥incidental™ and
ingert the phrase Yor any incident".

At line 16, page 2, insert the word ®wilfully® before the
word ™neglected®, and at line 17 delete the word ®"wilfully®,
so as 1o make the word "wilfully® applicable to "neglected,
refused, or falled".

The seme change should be made at lines 20 and 21 and at lines
24 and 25,

At line 23, page 2, strike the phrase ®in violation of his®
and insert in plsce thereof the wordas "having the®.
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{h). At page 3, line 9, insert at the end thereof the word
*wilfully", and strike the word ®wilfully® from line 10.

(). The same change should be made with reference to lines 13 and 14.

{j). 1Insert at line 17, after the word %Unlited States" the phrase
for hig duly appointed representative®,

(x). On page 5, change the lines 11, 12, and 13 to read as follows:

#Tried in any division of the District as he
mey designete in such order.®

The proviso contained in lines 12 and 13 would be stricken.

This change would permit the judge to direct thst the trial be
had in the division of the District in which the least prejudice
prevailed,

{(1). Change lines 20, 21, and 22, page 5, to read as follows:

fTurtherance of protection of lives and persons

of citizens and other persons against unlawful

and vlolent interference with or prevention of

the orderly processes of justice and equal protec—
tion of due process of law.®

The suggested changes in the wording have been made in the
copy of the Act, which 1s attached hereto and marked Exhibit ®"D".
¥hile none of the above-indicated changes in wording are

essential to render the Act valid or constitutional, it i3 nevertheless
believed that they do improve the wording of the bill.

R

Gordon Dean.

/

Bates Booth.

APPROVED?¢
Moo W e

¥Willisam T. Connor.

384



+eJ1T 0% sawef g ‘Luo
~To :juwep of uosaed
yons squd p oedens
uopsuagaadds sjusa
~2ad ae ‘xe9yijo Jo
Lpoysnd noad Jeucgtad
2uyie] (oW UY $939010
~p3aud oym wosyed Luy

*0008§ JLo/pue £xwek
g 01 dn fAuorey :qom
3o saequew Futpusy
~axddz Jo £np STIBJ
Io ‘yjeep queasid
03 B3I0IFS JUSSTTID
1T® @3sm ¢ sasny
—8ax a0 sy Lyup
Sutazy ogun J90TIJ0

*6,. 19130 JOJ Jusm
wrund s ‘LpTaoqyne
U0y TA ST JO uos
-rad eatadep sJou JO
g uoym $,oFsiquesss

STNOTOTI X0 Q0N

*4BT JO UWOT}
~oeqoad Tenbe potuap
AVY 09 pauesp ST qom

98UTBdR 8JTT 4083
~oxd 0% ETIBF UOTUS
UOTETATPQUS 10 93€3Q

*gxwof g3 03 g ‘SuoTey ITTTX Jo eanf
~uy 01 Apogsno woIy exey 03 I9y3e80)
Sutapdsuco qom Jo SIsquaw puw Apog
-gno uy Jeuostad Sutary J20TII0 (a)

*000¢s$ o puw
sasek g 03 dn ‘fuoTsy o} STTeF ‘qou
Jo saeqmew pusyexdde o3 £np Butasy
Jo ‘fanfup o ypeep moxy g98joxd of
gTTer Apojeno uy joedsns Fupaey Jo

*g ‘3oej0ad o3 Lynp Supany IA0TII0 (8) °F

*ueT Ay quewystund

Jo Teps} ‘uvorsueyeadde Supjussead

Jo esodand JoJ ucsxed fue exanfuy

X0 TTTH 3Ieouod ut 3upjom oJow Jo ¢

b woym 3,05vTqmesss £NOJOTI J0 qoks °T

*wopyoejoxd
tenbe puv TEe00Xd enp pOTUSp €8Y
91 ‘sasquew 87T Juystund Jo 8408
g7 Surpuessxd Lq Jsyjerm ‘qoum
qsurede Uosdod <0 °JF[ 39°%0xd o3
2 SYTeJ UOTSTATDANS JI0 ©9BAE WOUM °Z

*000°s3 0 puw sIERl § 0% dn
sfuotey Jo HTTE ‘qom Jo sBJoquem sqnoesoxd
pus deax ‘pueyoadde 0q qI03Je JWOITTIP TT®

ojuu o3 8Tey fup Suravy oyw IBDTFJO pus

Suryouk wory wostoed josqodd 0} ETTIBY ATIN

s ogm Lpojsno SutaRy Mmoama«o puw €718l
[
R e QS I AT R T
*9OLSTOTA JOQBT J0 J8%SEusd
opnout 04 jou Suroulr, ‘pepracad

* wBUTYOuAT, 99MITYSUCO TTRUS Linfut
=sa0TIe8 Jo Yjeep 3ulSned SOUSTOTA qou ydng

*.Qol; B 53Ty T3Suco 3T ‘seT Lq juemystund
o Telag ‘uosusysxdde Burqueacad Jo esod

—and WM ‘esuegyo Lum JO [RYOTAUOD JO YITAM
peSaeyo ‘peqoedsns Jo ALpojsuo uy moszed Luw

ystund Jo 4094200 03 LYTIOYINE FROYLTA
eoueTOTA Teorsind efTOJEXe SIOW JO § USUH °F

*SUTUOUAT A POMOTL04 GOTFOLR

Q% ngruTUl Jo SuUjyoukt 3Sutele 303

—-oxd o1 susew Tngmer Lordue o3 STIBY

UOTSTATPNS S§1F J0 3T ueys sssooad

omp pue UoT}oe30xd Tenbe SUTGOUAL Jo

WI1O0TA POTUSP SABY 03 pSWedp ©3E3S
*quempuauy Y3yT e0403JuUs 03 polosui T

(T28T) 3oV 10i(Q

TG26T) 14 Joudop-uest}so)d

{L26T) TL¥d pesodoad

TG HALd GRY BalDVA-RiDILS00 dHL BLIM TIIE QZ50d0dd HHL S0 NCSIuVdWOD

385



~fouroqay
FOTX3ISTA *9°0

A, 3In0) JOTIISTA
'S *fl UT WOV

§*f1 03 5203 }T9JI0F
Ayruey ou JI ‘41T
weJ Jo @¥8M Ac *8'A)
Jo emeu UL JI0JoJoU}
4928 0000T$ J° 3T83
~-X0F 09 3o=fqns qom
£q qyesp o3 2nd uos
xsd youm uy L3uno) °g

*3JTT

0y saxwal g ‘AuoTeg

tyyeap o} uwosged

Surynd qom uy Juryed
~ToTgied uosxed Luy *p

*qdweguoo Jo LTINS 3IN00 JO J9PIO
s L7dmod 0f SUTTIEy I89T3J0
*foulolqV 30TI3STd *S°N L4 FySnoiq
9q 09 wWoT3o® {WOTIOTPETIN) BBY
ganppo ywep Jo Lafur egeuyn *p°d

*2INO00 UPEOP SIIYM

91838 SY} JO SMBT U} 0F SUTPIOD
-08 pPagnqTIISTP Q00T 0% 0002
03 ‘pwep JT saTyvussarded TedeT
0 9)%389 &TY J0 ‘paanfur wosxed
8q} 0} STQRTT ST ‘SI0ITIFO 23838
Jo sanTfel Jo uoesdl Lq aanodo

qou £q ypeep <o Lanfup sJsyM A3umod °g

saInTEey YONS JO 90UIPTA®

a1owy wwrad 93ngTREUCD TTIUS ‘o3noed
~o0ad ATpue3TTIP 03 SInTTey o ‘30Tpuy
ao pusgaxdds o1 sAep Qg J0F FANTIRF
spogsundun c8 TTEA suosxad yous 3wy}
farriqeqoad ST 9a9U} 984y peotpnf
~aJd 08 ax¥ 3anov 981E JOT ITqRUTE}
-qo gaoanf (2) Io ‘sIepuszzo ysyund
o oynosgdoad ‘pustysadde o3 parTed
aARy SJ090TJJO 23838 (T) 34aM0d

o1 sauadde 4T $POPTAOId *qoW UT
SurpedroTyaed uosaed Lue ael 93398
o7 durpacoos yeyund B L1} 03 UOTIOTP
-gya[ aawy TTRUE POTTTH J0 paanfur

+g3900 Jo queudsdaad qnOTI TR
‘Jupsocoyo 9,WT}OTA Jo Tosunod Lg Jo éq99

~J29uf uf L3and Jo 8sn X0F Sl JO TRISUSY

fouxoqyy £q 4uBnoxq UWOTIOV ST UCTSTATP
—0S T2}USNILIOACS 2J9U#4 }OTIISTP U 3anod

QOTIYSTA *S N £q oTquedIoFus ATTHSTI (2)

sJoqo Lue 0} v JIBq BT UOTSIATPQNS dUC

q48ursse quewdpnf Jo uoTi0BISTGES spaptaoxd

PUV *RISOTFFO 83T £q @0uUSITTTP eup asoad
90UaPTAS Jo gousaspucdsad 3 s8ueyep SATY
—-auITJye Aq Asw UOTETATPANS Te}UsuLIS A0S
1pepTACId  "O0C0TS ©3 000§ uoryasuad
~wo) *9TIOTUWOD §,}USPOISP JO BMET 338}Se}
~up £q pauTEIaqep ‘U Jo j¥eu 0§ ‘p3op
8T oy JT Io ‘pa.nfuf wI3dTA 03 STUBIT

ST fUTUITA UOTIOUPAR JUTMOTTOF UOTIOTD

-granf opysyno Jupyously I0J F uoT3oTpe ranf

817 ut Surgoudy JoJy eIqrsucdsax 8T SUOT}
-9ty 807100 BUTABY UOTSTATPUNS 318G (1) *¢

*opum 9q 03 UOTYBETIEIAUT 98180

TrewE Teaeued A3uI0q3¥ ouy ‘g *09g ‘asoqe

g% PATTRF 9aBY SJI9DTFJO 1vY} °S °Q) 9y} JO

Telsusy A3UI0}3V OUF 03 PIRRTWqUS ST Ypuo
U0 UOT3BWIOJUT pPUR S$aN000 SUTYOull usuyy °*v

uosxad oJgouM 4mod JO0TX}ETd °*S°L P

TTHATT 207 2044

(3567) 114 JOUJEh-UBIT350) (0S6T) 1Lrd posodode

386



~osmmTo LTITqBIedeS *L oEnuTY L1TTIqRasdeg *y esnuo Ly1TTqeazdsg

*gI80TJJ0 PUe BUOTSTATDGNS

Ipoyy ‘segeys Aq L3np JO UOTIOTTAIOP

qsupede pus o073Enf JoO geagadoad

ATaepao YR 9OUAISFISFUT JUSTOTA

ssupede suUezT3ICe *S'0 JO sucsasd pus

*E9TIUN0D SeATT Jo uoTjoejoxd 330V Jo esodand *)

& 0% peuesp £9YSY
-I8d BUSISTNCT pug

BIQENT) JO 3STIRST] *TeLI} I02
s fTreIeAes puw LT 10TageTP WT 208Td Sus 93pusTEOD
~quto[ a1qeTT pejdod feouw oSpnp *aTqeTT ATTRI0A0S DUR
~SUsJ} WIFOTA UYOTUM AT3UTOl POTTTA 40 paamfuy aJayu
ydnoayg L3unod yowy Agunoo pue pezyes eJaoym Aqumod *9
*UOT}BPTUFRUT 10
uoF3oeaIo ‘quenmsiund JoF peronpqa
puostad Jo uotgegdodgusay eqe3sSasqul
epnToul 0f popuswe mw] YIISQPUTT *9
*qdwoquod JI0J ‘UOTSTATPANS TEJUSMUISACH
8TqQ8TT I9pa0 eqnd quepusjep UTU3TA 30U qnq ‘30TIISTP
-9%9 0} SUTTTRJ 5I60 up ooeTd Luw ne Lrz Lew e3pug (¢)
“1730 °*quawsSpn{ 3097 *gI01TpaJo woaj 3duexe Jusw
<109 0} STHBPUBH 9NE ~Jpup *Y}EOP SOATAJINS UOTRO® JO OEMB)
3T J0 X8} JO UOTI08T *aJNOD JO JOPIO ©3n0eXs 03 JUTTTeF
~[oo puw fasT Tadwoo *SICFTPSIO WOLT 907330 2sutede sSujpecooad 3dwejuod Jo
¢fqasdoad Lyunoo p&?mxw quemdpnp *Aqzedoad osn Aq J0 ‘MuT 83®3}5 JoOpun STYBTIRAB
w0 fasT Aeuw 4anod 3, £3umo0 wo £AsT Lew 3amoD gseggacoxd fg oTqeeodojus jusufed

(Te61) 307 4G . (§EBT). L1Td SoUTeI-Ues 13500 {ZS6T) Tiid pesodoid

387



000" 013 qTo5p YT5op HFeeD| B Suue
0008% o790
\2) (T) "8Ik g2 | sUT0IB) UjdoN
() HIok M3N
TIN0Y 05 THeI HeN
A0 JOUTGAON 000sE (T) 93X G-6Xep 0% o8 maN
FW ) (2) SATUBQLRYH MON
I0UIBA0Y BpPEASN
0CSL% BYSBIqeN
3IT0) €3] BUBUOHK
Jriaoug €3] TANOSE 10
Fan0) ’ TAdTSS TS o1
ToUdoACH 00G.L% EL XD
1.In0J qes THOTH
®) . P13 60000 aSS 8y
(£1(2) PUETATE]
300D [§2) [UTEY
Fance) BURIS [1107]
44n0) Toureacy (g8){2) SIAGT~T] UIESP~3J11 Y3eap-a3tl AX0NUSY
JJTI8YS JI3U0I0] (€3] (2] 971814 § oJ -S4 § BBsUBY,
}IN0) QO T3 OTAUO] T BIL g3 U3sap-3JTT BUBTDUT
JJITIe4S TowigAor 000S% | 0006§  j (1) sak g~648p O¢ STOUTL LI
2000 oyupl
1ITIC) meap=-*Ii 7 BTHI09)
JOUIS A0 BPTIIOTL
g) (2) noT3ooULo)
() BIUIOFTTED
3¢ SUSUBAHIY
ERELTREEL T TTEIK 12~T | Ujeep-8J4A G BUEqE [y
‘o8vire
Loaod Lanful SoUaTOTA Surgoudy
JO dopdo uo ~oad TuUOSJI qon YV SUTpIV Supyoud]
*0) J3YIO0UB X4 paaoiied THUTEnEY SoudL
0 Juss  SUTYOUAT $}TH ~0TA qou JIoF £3umod
oq Lem -god oym x90 J0 L3710 Jo £3TTIC JoF peqraosead Jusmysiung
JeuosTad ~TJr0 90wdd ~BTT UMETXE)

26T ‘SSTHd YNITOJYD
HINON J0 ALTSHUIAING “MMNOGAVED B *f X4 “uMV'T SHL ANV ONTHONATW

NI DNTEVEdAY STLAIVIS J0 XMYWWAS WOWI AVAMNA AONHUAIRY LIVISUIINI X QATIJNGD
7 XTANAdTY

388



O} GUETIUT 40 J4A00 JO SUI0] 1810948 +

euop 93wmep Jo junouy ()

pFrIeys 03 Aruo sarrddy (9) euop @JBwep Jo E3JIn0-93ayl (%)
A£37TTqRTT wnwuy (g) sTqejuassad JI (g) eury 8 08TV (I)
(€3] TUTSUODITH
00038 | (T) Sk g-548p 0% 359D Y}89p| BTUTIITA 4500
UIusp—aL T Q180D 139D UL ITA
IOUIIA O TUOWLIA
JITISUS | (9] UOT30TAUG) 55553Uus]
UOTFOTAUCY §)00023 BUTT0L8) Y3nog
30y & pua(s] opoud

389



APPENDIX #Cw

Suggested Amendment of the Kidnapping Statute to Cover
Lynching in Interstate Commerce,

Whoever shall knowingly transzport or cause to be transported, or
aid or abet in transporting, in interstate or foreign commerce, any person
who shall have been unlewfully seized, confined, inveigled, decoyed,
kidnaped, sbducted, or carried away by any means whatsoever and held for

ransom or reward or otherwise, except, in the case of a minor, by =

parent thereof, snd whoever shell knowingly transport or cause to be
trangported, or sid or sbet in transporting in interstate or foreigm

commerce, eny person or persons for the purpoge of lynching, shall, upon
conviction, be punished (1) by death if the verdiet of the jury shall so
recommend, provided that the sentence of death shall not be imposed by
the court if, prior to its imposition, the kidnaped personr has been
liberated unharmed, or (2) if the death penalty shall not apply nor be
imposed the convicted person shall be punished by imprisonment in the
penitentiary for such term of years as the court in its diseretion shall
determines Provided, That the fallure to release such person within seven
days after he shall have been unlawfully seized, confined, inveigled,
decoyed, kidnaped, abducted, or carried away shall create a presumption
that such person has been transported in interstate or faeign commerce,

but such presumption ghall not be concluaive.
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