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PROCEEDI NGS

" MR. CHIEF JUSTICE WARREN: Number 395, Richard Perry
“Lovmg. etal., appellams, versus ngmm ‘

THE CLBRK Counsel are presem
MR CHIEF JUST ICE WARREN Mr leschkop?

; MR COHEN: Mr. Chief Jusuce. may it pleasc the Court.

~ “'1am Bernard S. Cohen. I would like to move the admission of
: Mr Philip J. Hirschkop, pro hac vice, my co-counsel in this

_matter. He is a member of the Bar in Virginia. - ‘

‘ MR "CHIEF JUSTICB WARRBN Your mouon is grqmed
© . Mr Hnrschlmp. you may. procccd .

" MR. HIRSCHKOP Thank you, Your Honor.

a“

| ORALARGUMEN’!‘OFPHILIPJ HIRSCHKOP, ESQ. s
~ ONBEHALFOF APPELLANTS ‘

MR HIRSCHKOP Mr. Chlef Jusnce. Associate Jusnca, may :t
please the Court:
: We will divide the argument accordmgly 1 w:ll handle the ‘

' equal protection argument, as we view n, and Mr. Cohen wm argue

L ?the due process argument.

- You have before you today what we consnder the most odious"

~ of the segregation laws and the slavery laws. In our view of this

law, we hope to clearly show that this is a slavery law. We refer to

the law itself. 1 would first like to bring to the Court’s attention
that there is some dlscrepancy in the briefs; between us and the
Commonweaith. especnally. as to which laws are in essence. They

“ have pamcularly said that Section 20-58 and 20-59 of the Virginia |

~Code are the only things for consideration by this Court, and those

 two sections, of course, are the criminal sections making it a e
- criminal penalty for Ncgro and white to intermarry in the Stateof
' Vlrgnma, 20-58 is the evasion section under which this case parti- -

- cularly arose, which makes it a criminal act for people to .o oumde ‘
the Stalc to avo:d the Iaws of V:rgnma to gct mamed ‘ X
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\Ve contend, however. Your Honors. that tl\efe is much more

in essence here; that there’s actually one simple issue; and the
issue is: May a siate proscribe a marrisge between two adult

consenting mdmdunls because of their q«? And tMl was tlken‘

” o much more in the Virginia statute..

L ‘Section 20-54 and 20-57 vou!such marm;es And. if they vond‘
X such marriages—if you decide on 20-58 and 29-S9—these people,
were. they to go back to Virginia—and thcy are in Virginia
" now—will be subject to immediate arrest under the fornication
“statutc; and the lewd and lascivious cohabitation statute. And,
“more than-that, there are many, many other problems with these
statutes. Their children will be declared bastards under many
Vntg:ma decisions. They themselves would lose their rights for
insurance, social secunty. for numerous other things to which
‘they’re entitled. So we slrongly urge the Court, in considering thus. X
to consider this basic question: May the State pfoscnbe amarrisge:
: ,blctwecn such mdmduals becausc of their nee. and their race
alone? ‘

: THE COURT‘ How many states hnve Iaws hke this?'

MR. HIRS?:HKOP There are 16 states, Your Honor, that hlve

these presently. Maryland just repealed theirs. These are all

southern states, with 4 or S border southern states. There’s Okla-
‘ homa, and Missouri, and Delaware. There have been, in recent.
- years, two—Oklahoma and M:ssoun-—thal have had bllls to repeal
“them, but they did not pass them..

‘Now in dcalmg with the equal protecuon arzumcnt we feel
that on its face—on its face—these laws violate the equal protection
of the laws. ‘They violate the Fourteenth Amenidment. In dealing

~with it, we look at the arguments advanced by the Sme. And there

~ are basically two arguments advanced by the State. On the one ‘

“hand, they say the Fourteenth Amendment specifically exempted
marriage from its limitations. On the other hand, they say that if it

-

o didn’ t, that the Mgynard versus Hill doztrine: would apply here.

That this is only for the State to legislate upon. ‘
In rcplymg to that, we think the health and welfare aspects of
" it'are in essence, And we hope to show the Court these are not

health and welfare laws. These are slavery laws, pure and simple. = ‘
And for this reason, we went to some: length in our brief to gointo

- the history of these laws, to look at why Virginia passed these laws,

- and why other states have these laws on the books; and how tbey e

use these laws. Without mtcnun; what'i is m the tmcf
refer to that history very briefly. |

..nll just. )

As we pomt out in the brief, the liws go back to the |600: ’k"he | b

- 1691 Act is the first basic Act we have. There was a 1662 Act which
B held that thc chlld ofa Ncgro woman and a white man WOuId be
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frec or shve accordmg to the condmon of its mo(het. It was a
‘ slavcry law, and it was only concerned \mh one thing, and it’s an
important clement in this matter: Negro woman, white man. That'’s

., all they were really concerned with; and it may be all lhey re still
~ concerned with. The purity of thc whntc womaa. not lhe pumy of

E the Negro woman.
. " These laws rob the Nmro race of thenr di;mty It’s the wom

pan of these laws. and tha(’s what they're meant to do. to hold the |

_ Negro class in a lower position, lower social position and lower |
. economic position. 1691 was the first basic Act, and it was entitled
- “An Act for the Supprcssnm of Outlying, Slaves.” And the
" language of the Act is important. That's why we go back to it,
because they talk about the prevention of “‘that abominable mix-
ture and spurious issuc.’” And we'll see that language time and
 again throughout all the )udncul decisions referred to by the State.
-~ And then théy went into two centuries of trying %o figure out
~ who these people were that they were proscribing. I won't touch
" upon all the states, 1 understand amicus will do tha(. But at one
time, ‘in. 1708, it was if a person is one-cighth of more Negro
blood, and then in 1785 it became a ‘person with one-quarter or -
more; and it went on and on. It wasn't until 1930 that we finally
 arrived at what a *‘Negro”’ is, in the State of Virginia, and that’sa
person with *‘any traceable Negro blcod,” a matter whlch we lhmk '
defies any scientific intcrpretation. s
; " And the first real judicial decnslon we get in Virginia was in
1878, when the Kinney v. Commonwealth decision came down.
And there again we have a very interesting decision, because in
.Kinney v. Commonwealth they talk about the public pohcy of the
State of V|rg|ma and what that public policy was, and how it would
be applied. If Your Honors will mdulgc me, | have the language
here. which is the language that is carried ﬂwouzh through the
history of Vlmma. and they talk about “spurious issue’’ again,
~ and that is what is constantly carried through, and carried through
from the Act for the Suppressing of Outlying Slaves. And they talk
about the “cherished southern civilization,” but they didn't think
~ about the *‘southern cwmzauon” as a whole, but the white civiliza-
tion. And they want the races kept “!distinct and separate,’” the
same thing this Court has heard since Brown, and before’ Brom:, it
has heard so many times during the Brown argument, and since the
- Brown argument. They talk about *‘altiances so unnatural that God
has forbndden them‘,” and thls language-— ’ A R

. ;‘ THE COURT Would you mmd tcllmg me whaa case that was?
‘ ‘MR HIRSCHKOP Kmneyv Commonweahh
THF COURT Kmney“ o ‘




. MR, HIRSCHKOP l(mney--l( I-M\-e-y : R
‘ And then in 1924, in a penod of grave hymm in the Umted :
States, an historical peﬂod we're all familiar with, a period when
‘the West was in arms over the *‘yellow peril*® and western states
' were: thmhng about these laws—and some got them then—a pesiod
- when the immigration laws were being passed in the United Staies
because the North was worried about the great influx of ltalian
: mmlgrams and Irish immunnts, a period when the Klan rode
“openly in the South; and that's when they talked about *‘bastardy
of the races,” and *‘miscegenation” and “amalummon" and
‘“‘race suicide’ became the watchword. :

: And John Powell, a man we’ve singled out in our. bnef a
o ‘noted plamst of his day, started taking up the Darwin: lheowy and.

~petverting it through the theory of eugenics, a t.heory that applied
to animals—to pigs and hogs and cattle—and started applying it to
human beings; and taking Darwmlsm, that the Negro race was the
~steppingstone, that lost man we've always been looking for,
_between the white man and the abommablc snowmln. or whtlevcr ‘
clse they went back. g
And that's when the Anglo-Saxon ¢lubs l'ormed in the State of :
* Virginia. And that's when the Virginia Legislature passed our
~ present body of laws. They took all these old laws, these

antebellum and postbellum laws, and they put lhem together lmo

‘ what weé prcscmly have.

' THE COURT: How many states for the first ume. in thc 20s,

passed these kind of Iaws? Do you recall?

'MR. HIRSCHKOP: Your Honor, to the best of ot knowledge.* o
bas:cally most states had them. It was just Virginia, and. then

‘Georgia copied the Vnrgnma Act, which had such a complete Act—

~and it was described in many places as the most: pcrfeu.t model of = :

this type of acl

‘ THE COURT' Bul you were saymg (hat the weslem states and
eastern statesand others dunng the 1924 penod had these laws. as l :
_ understood you. ‘ L

MR, HIRSCHKOP: No, Your Honor Most of them acmally had -
them on the books ‘ ‘ :

a THF COURT I See‘ All rlght - ‘ ‘
“MR HIRSCHKOP: There was some recodnﬁcatnon of them.

: V:rgmna strove to make a perfect law, and only Gcouu followed.

| _And it was expected, from our reading of the hlstory. that many

- other states would follow, but they just: let remain what they .

: ‘had Thére Wcre very few repeals in those days Actually. (he ;rat e
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- body of repeal has been smce Brown. when 13 smes have repealed .
‘these statutes, ‘

' THE COURT: Well - whit relevance does that 1924 peﬂod have o
this? . :

" MR. HIRSCHKOP Becnus some ot the statutes we have were

 enacted then, All the registration statutes were enacted in the 1924
' period, Your Honor, and these are the statutes, bmally. in which

~you have to have a certificate of racial composition in the State of
" Virginia, the statutes which we find absolutely most odious, the

statutes which reflect back to Nazi Germany and to the present s

~ ;South African suuanon
| ;THECOURT lsee

MR. HIRSCHKOP: But the prmnt bm as n sm on the books. is

that law from 1924, and it was enmled “A Bill to Preserve the
lntegmy of the White Race’* when it was initially issued. It was
passed as a bill for racial integrity—to preserve “racial integrity,”
And we would advance the argument very strongly to the Court
that they’re not concerned with the racial integrity of the: Ne;ro ‘

~ race, only with the white race. In fact, in Vnmma it’s only a crime

for white and Negro to intermarry, and the law i is couched in such . ’

- terms that they say white may only marry white, in Section 20-54 of

. owr. law, but it goes on from there to make it a crime only for whites

‘and Negroes to mtermrry There’s no crime for a Malaysian to

- marry a Negro, and it’s a valid marriage in Virginia. But it would

- be a void marriage fora Malaysian or any other race, aside. froin

~ Negro, to marry a white person A void marriage, but there would

‘e no criminal penalty against anyone buc the white person. "i'hey |

~were not concerned with racial integrity, but racial supremacy of

- the white race. In 1930, they finally, as I said before, went on to say

thax any person with “‘traceable Negro blood." was a Negro.
These laws, Your Honors, are ludicrous in thsir inception, and -

L ually ludicrous in their application. It is not possible to look at

~ just the Virginia laws alonc. We have to look at what happened in

the whole South, we feel, and the classifications in the South. :
It's impossible to say——l won’t go into, again, the exact classi-

fication of Negroes-but South Carolina and North Carolina make: -
" certain Indians whuepeople In North Carolina a Cherokee Indian
- from Roanoke County is a white person All other Cherokee

* Indians are Negroes. In South Carolma. it’s the Catawba Indians.

- And these laws gave vent to some other very hateful laws, In G

‘Mississippi an advocate of social equality, under the mlscegenanon
body of law-—n sa cnmsnal penalty--l think nfc:mes one to l'we i
) yeats ‘ ‘ : v :




lf Your Honors pleuc. thefe are uveul deeisiom handed '
: down by states which again point up the racial feclings concerning.

these laws. The Missouri law is bottomed on Stete v. m o

P whnchbumnyheldma.ifthcpromyofamixed arris
. ,would be no funber proneny-a fun ally ridiculou

eemmly u now. And Georm lm an eqmlly ridieuiom bnh for
. their laws in Scott v. Georgia, where they held that, from their daily
‘observances, they see: that the oﬂ'spti»ng of such mm’iuu are
effeminate.
. And, inthis case—and 1 wnll tefet to the nppelhnt's bticf here ‘
a me 35—the Loving case comes to you based on the case of
‘Naim v. Naim. Well, what were they talking about in Naim v.
" Naim? Again, they wanted to preserve the racial integrity of their
~citizens. They wanted not 10 have a mongrel breed of citizens. We
find there no requirement that a state shall not legisiate to prevent
the obliteration of racial pride, but must permit the corruption of -
blood even though it weaken and demoy the quality of its citizen-
ship. ‘I’hese :re racial, and equnl proteeuon thorougmy proscnbes
these.

: 'Faseil—and we have it footncted at page 37 of our brief—he says:
“‘Almighty God created the white, black, yellow, malay and red,

" Inthecase before you, the op:mon of the lower court by Jud;e L

and he placed them on separate continents.”” And 1 needn’t read

~the whole quote, but it's a fundamentally Iud:crous quote. and
- again that’s what they’re talking about.
We feel that the very basic wrong of these mtmes is that they

“ rob the Negro race of their dignity. Fundamental in the conceptof
liberty, in the Fourteenth Amendment, is the dignity of the ' .
~ individual, for without that there is no “ordered liberty.” We've.

- quoted from numerous authorities—and ramcuhﬂy not from the ‘
scientific point—particularly I refer you to the quotes from Gunnar

Myrdal, who made a noted study in recent years of thns. and not the ‘

old studies that are otherwise quoted e
If Your Honors please there is one other issue that lhe sme‘
~ raises -that | will touch on bneﬁy. and that's the Fourteenth -

Amendment issue. To begin with, the State advances no hsstory of

' the Fourteenth Amendment deb:m themselves. They go to the

" debates of the 1866 Act, and the Freedmen's Bureau Bill, which |
did immediately precede the Fourteenth Amendment. And; in -

" their own' brief; they have an excellent cite that the Fourteemh

Amendment was, in part, designed 10] prowde a ﬁrm consmuuom T

al basls for the Civil Rights Act. D
We would advance that the “‘in’ pan." is the answer. The
. Fourteenth Amcndment. even if you read the hnstoty of the 1866
o Act, is much. broader in scope. Its langum is much broader m‘




' scope. The hn;uueof “llbcny." “due proem." u much bmldet

than the “Rights, privileges and mmunmes." that were put into.

 the 1866 legislative Act. It was mc.e than an effort o put these laws e :

beyond the grasp of the Congress. It was a greater protection.

. And, if Your Honors plesse, even lf you want to take thc v
‘ hlstoty of the Civil Rights Bill of 1866, we feel that even in reading

that lar;gusge it. wasn’t clear that it’s up to the Court to decide,
Many legisiztors felt it would pmsenhe—-thn the Civil Rights Act
itself would proscnbe these type of laws in the states. Even various
proponents said ghat nmalgsmmon laws were not touched. And
basically what they rely on in their brief, and in their argument in
the court below—and I might point out to Your Honors that this

" was argued fully in the court below, and the Virginia Supreme

Court didn't deigsi to rule on the argument. They pushed it aside

| .and went to the merits of whether these laws were or were not
‘unconstitutional, taking into account the Fourieenth Amendment.

"As I recall, this was pnt before this Court in the McLaughlin
case—I know it was—and it was put before the lower court in the
McLaughlin case, this same argument. Now, while McLaughlin

‘was cohabitation, I think you'd have to read those both together if

they were intended to be reached, because they spoke of amllgama-
tion laws in the arguments in the 1856 Act. ‘

~ But, even if you were to read the language or Senator
Trumble, which.they rely on so strongly, what did' he really say?

. Well, at one point, at page 17 of their brief, he says: *‘l presume
~ there is no discrimination in this respect, ** and he ;oes on to talk

about his argument: *‘The law, as I understand it, in all states

“applies equally.** ' This was the Pace reasomng. which this. Coun ‘

has set aside.

But the real tipoff on this, we feel, comes on page 22 where
’ they re quoting Trumble again, and he says: *“This bill would not -

repeal the law to which the Senator refers [replying to Senator

* Johnson] if there is no discrimination made by it.’* If there is no
discrimination made by it. We submit, very strongly, as has been
before the Court many times, that the application. of the Four-
. teenth Amendment is an open-ended application even on these

~laws, even where we have this argument, because it is “if it’s not

discriminatory.”” Your Honors must reach the conclusion as to

whether it’s dnscnmmatory or not; and it is clearly ducnmmatory.
‘We spuk of this on page 30 and 31 of our brief, quoting.

P Bickel, a noted constitutional amhomy He says, “Thcy were ,
o open-ended and meant to be expounded in light of changing times =
- and circumstances."” And, quoting this Court, from Burton v, Wil.

mington Parking Authorny. ,“lts constitutional assurance was

. reserved in terms whose i imprecision was necessary if the right were i
tobe en)oyed inthe vam-ty of mdmdual-sta(e relat:ons." Therc are o




any number of such quotes in your oplmons in the lut teu years. g
This is the same argument you've had before you all the time: The i

- Fourteenth Amendmem doesn’t apply. fan
Your Honors very adequately answered that argumem inthe

'Mcl..aughlm decision when you said this was the central purpose of

the Fourteenth Amendment. And we submit, very strongly. it mhe L

oemnl purpose of the Fourteenth Amendment.

If Your Honors. please, resting on . the equal protection
o 'argumem. we fail to see how any reasonable man can but conclude

that these laws are slavery laws, were mcepted to kecp the slaves i in’

‘their place, were prolonged to keep the slaves in their place, and in

- truth the Virginia laws still view the Negro race as a slave race,
- These are the most odious laws to come before the Court. They rob

the Negro race of its digrity, and only a decision which will reach

" thefull body of these laws of the State of Virginia will change that,
. Weask that the Court consider the full spectrum of these laws and -

“not; ]I.ISI the cnmmallty. because it’s more than the cmmnaluy ‘
that’s at point here. It’s the legitimacy of children, the right to
mhcm land, and many, many nghls. and i n reachlng a decrsron we

ask you to reach it on that basis.
‘ Thank you. Your Honors

e MR. CHIEF JUSTICE WARREN: ‘Mr. Cohen?
ORAL ARGUMENT OF BERNARD S, COHEN, ESQ. i
; - ONBEHALF OF APPELLANTS

MR. COHEN: Mr. Chief Justice, may it please the Court g
. If we were here merely to obtain a reversal on behalf of
Richard Perry Lo\nnx and Mildred Jeter Loving, I think Mr.

'Hirschkop would have presented a cogent and complete argument
based upon the equal protecuon clause, which would leave no court

but to find the statute in quesuon unconsmuuonal
However, while there is no doubt in our mind that these
statutes-are unconstitutional and have run afoul of the equal pro-

tection clause of the Fourteenth Amendment, we urge with equal

strength that the statutes also run afoul ol' the due process clause of ,

the Fourteenth Amendment..
‘Now whether one articulates in terms of the nght to be free .

~ from racial discrimination as being due process under the Four-

" teenth Amendment, or whether one talks of the right to be free ‘ : : ‘

from infringement of basic vzlues implicit ‘in ordered liberty, as

" lustice Harlan has said in the Griswold case citing Palko v. Con- o

; necucur.yor if we talk about the right to be free from arburary and ‘

~ capricious denials of Fourteenth Amendment liberty, as Mr.
; Jusuce Whne has sard in the concurrmg opnmon in Gmwold or rf L




e L gt

- we ur;e upon thu Courl to uy as it has md befofe in Mem v.

Nebraska and Skinner v. Oklahoma, that marriage is a fundamen- l

tal right or lnt;eny. and whether we go. further and urge that the
Court say that this is a fundamenul right or liberty retained by the
~ people within the meaning of the Nirith Amendment and within the

meaning of libeny in (he due process clause of the Founeen(h

‘Amendment— o

" THE COURT: Sutely (here s some hmn .on lhat? l suppose you |

would agree.that a state could forbid marmge between a brother '

and a sastef. wouldn’t you?

MR. \.OHEN We have conceded that th' Sme may properly

regulate marriages; and regulate dworces. 'snd indeed they have
‘donesoand this Court has upheld certain re‘uhnons. Idon’t know

whether the issue of consanguinity or affinity has ever been here,

* but certainly the one that comes to mind first would be the Rey-
" nolds case, and the polygamy matter; and we have no troub!c dis-

tinguishing those, and 1 don’t think the Coun will, enher
There was no race quesnon--“ : ‘

‘THE COURT: But you're not now argulng about an)' race Ques- S

tion. You're arguing complete rreedom to contract. aren’t you,
under the due process clause? . ,

MR. COHBN Well, ! have stated that the due process chuse has
been subject to many articulations. And what I was gom; to goon
to say was that all of these articulations can find some application

: in this particular case. If you ask me for the strength of the argu-
~ment of the Fourteenth Amendment due process clause as applied
to this case, I urge most strongly that it be on the basis that the =

Fourteenth Amendment i is an amendment to protect agams( racnal
discrimination. ;
However, 1 do not thmk that the other nnumenls are com- .

~ pletely invalid. I don’t even know if the Court ever has to reach
- them. But one can still argue that there is llbeny and a right to
- marry, as this Court has said in Meyer and Skinner. And that, in no.
- way, detracts from our argument that they cannot—the Sme

cannot—-mfrmge upon the right of Richard and: Mildred: Loving to

. marry, because of race. These are just not accepuble ;rounds. We'

are talking about an arbltrary and apnc:ous ;tound‘ And wc“

“,"‘should have no trouble R : SR IE

" THE COURT Some people mnght thmk wnh reason, thal n s
 arbitrary and capricious to forbid first cousins to marry each otber

. The Statewhere 1 used to live does have such a law prohibiting first

.. cousins from marrying each other. Now, because a large body of .
s oplmon mlght think lhat's arbmary and capncnous. does thn mean.




‘ 'the Sme has no consmutnonal power to pass such a smutc?

: kMR COHEN: | belreve that we'run into another step before we can
~ reach that, Your Honor, and that is the burden of coming forth

s with the evidence. | think that a state can lemlm and can restrict

s marriage, and might even be able to go 50 far as to restrict marriage .

"between first cousins, as some states have. And I think that if that -~

case were before the Court, they would not have the advantage that |

we have of a presumption being shifted and a burden being shifted ;
to the state to show that they have a reasonable basis for proscrib-

mg as to racial marriages. However, if we. were here on a first cou-

sins case; I think we would ‘have the tougher row to hoe, because we

- 'would have to come in and show. that the proscription was arbitrary -
~and capncrous. was not based upon some reasonable grounds, and
~ that is & difficult thing for an appellant to do. Frankly, we are not
_ here with that burden; the State is. And’ we submn that the State
~cannot overcome that burden. ey
Not only do we submit that they cannot but for the purposes ‘
- of this case we cemmly submit that they have not. Nowhere in the

- State’s brief, nowhere in the legislative history of the Fourieenth

Amendmem ‘nowhere in the legislative history of Virginia's anti-

miscegenation statutes, is there anything clearer than what Mr..

'Hirschkop has already c!ucidated, that these are racial statutes to

- perpetuate the badges and bonds of slavery Tlm is not a perrms—
 sible state action. ‘

THE COURT: Have there bcen any efforts to repeal thls law in o
: Vrrgrma? ‘

" 'MR. COHEN: Your Honor. thcre have not been anyefforts And l‘ B
can tell you, from personal experience, that candidates who run for

~ office for the State Legislature have told me that they would, under -

no circumstances, sacrifice their. political lives by attemptin; to. ;"

~introduce such a bill. There is one candidate who has indicated that
- he would probably do so, at some time in the future, but most of
; them have md»caled that it would bc polmcal suicide in Vlmma.

THE COURT: May 1 ask you if yon are argumg the due process

question on the theory that even if the Court holds it violates the

o equal protection clause, it’s’ necessary to go and ruch the broad o
expanses you mentroned? : : ‘ “

‘ _MR COHEN' Your Honor. we should bc very plensed to have a
* decision from this Court that all of these statutes are unconstitu-
tional based upon the equal protection clause. However, what we

- are concerned about is that the Court, if it uses the equal protection

‘argumcnt to ﬁnd the statute unconsmuuonal that there mlght be o

0




s
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. some way that Vnr;mu could possnbly m utound tlus by re-enacl-i‘ i
' ing a statute that would absolutely .anly. permi: wlmes to n.arry‘]
. whites, Negroes to marry Negroes, Mllaymm to marry

i Malaysians, and possibly we mnght be back here mm

" THE COURT: I don’t see how that would be pomble if the Court

held according to the first argument thu this isa plam vnolauon of ..~

- lhe equal protecuon clmse
" MR. COHEN: I quite mee. Your Honor, and 1 do think nm the

- .equal protection ar;ument is the strongest argument; it is the

correct argument; and it is the basis upon which we strongly urge

tthe Court to rule. We are mostly concerned about a narrow ruling
- that would not go to the whole section of statutes. There are 10

1 sections, Sections 20-50 through 20-60, and this is our chief

-concern, that the Courl mnsht not touch the racial composmon .
statute. ‘ L o

E ‘THE counr Thc what?

; MR COHEN The racial’ cornposmon cemﬁme Secnon 20.50
~ says that anybody in. Vu’gnml who applies to the State Registrar of

 Vital Statistics shall be given a ““Certificate of Racial Composi- i

" tion,”” He goes in and he says to the Clerk of the g ourt, “I'm

white. | want a Certificate of Racial Composmon that I'm whue s -

Or, “I'm Negro, and 1 want a Certificate of Racial Composmon‘
. that I'm Negro.” And, if the Clerk looks at him and believes him,.

he has him fill out somethmz that certifies that the way it looks to R

him this person is white, or.is Negro, and he sends down to Rnch- ‘

mond and gets his Certificate of Racial Composition. o
- To the best of my knowledge, this has not been used in recent -

i years. and 1 don’t know what its extent. was back around 1924,

except that the legislative hisiory shows that they brought in the

State’s Reglstm' of Vital Statistics, and he testified that there was -
great confusion under the old law as to who.was a member of which

race, and that they were having a little bit of difficulty determining. =~ |

~'who was a member of which race, and who could be proscribed
from marrymg whom; and called for this very strict statute which
‘now says that white persons may only marry white persons. There-
fore, what lhcy ve done is to make it a crime for a white person to
_marry a Nesro. or a Negro person to marry a white person. Butit’s

- not acrime for a Negro to marry a Malaysian. It's a void 1 marriage

'in Vurgnma, and they may be prosecuted for vnolauon of the forni-
cation statutes, but not for v.olmon or the anumlscegenauong
‘ slatute A :

- Section 20-54 merely maku cwnl dnsabthty apparem in a“,‘: o

marnage between a whue and a Malaysnan. or a Negro and a=—

. T




-well we' re not exactly sute lbout tlm-—-but between a whuc. md~ G

- anybody else bura white, or another Negro, it is not a criminal act,
" and therefore they are under great civil dmbuhty. Thc clnldten tre
v nllcgmmatee The wife cannot— .

THE COURT: Could that possibly be approved that lhe Coun“
should decnde straight out that a state cannot prevent mamage--; .
. the rehuonshlp of marmge—-between the wlmcs lnd the blacks.‘ ‘

- bccause of thelr color?

MR. COHEN Absolutely not That would bc no prcblem to us,
Your Honon :

THE COURT ’l‘hat would scttle it, wouldn't n?
MR. COHEN Yes. I think it would. e
‘THE COURT That would settle it consmunonally?

" MR. COHEN: I believe it would. ‘ ‘ :
 The enormity of the injustices mvolved undet this. smute'

" merely serves as indicia of how the civil liabilities amount to a

denial of due process to the individuals involved. As 1 started to say

before, no matter how we articulate this, no matter which theoryof '
. thedue process clause, or which cmphasns we attach to, noonecan .

articulate it better than Richard Loving, when he said to me: “Mr.

" Cohen, tell the Court I love my wife, and it is just unfair that 1
- can’t live with her in Virginia.** { think this very snmple layman has

~ aconcept of fundamental fairnsss, and ordered liberty, that he can

amculate asa bncklayer that we hope this Court has set out time ot

‘and time again in its decisions on the due process clause. -
‘With respect to the legislative history urgad by the State as

being conclusive that the Fourteenth Amendment did not meanto

make unconstitutional state statutes p'ohnbmn; miscegenation, we
- ‘want to emphas:u three important points: One, only a small group
of senators, in any of the debates cited, ever expressed themselves
at all with respect to the miscegenation statuics. There are perhaps

- five orsix that are even quoted, and these were for the Freedman's

Bureau Bill, and the Civil Rights Act of 1866. If absence of debate
ever hasany mﬂucnce atall, thisisa classic case. Nowhere has the
‘State been able to cite one item of legislative debate on the Four-

teenth Amendment itself with respect to antimiscegenation =

statutes—not oneitem. All of their references are to the 1866 Act.
: ~ And, again, we point ‘out that those commenu were very

Icarel‘ully worded by both the ptoponems and cpponents of the bill.
Again, we carefully point out that then' own record of the legisla-:

 tive history shows that there were just as many senators who

£ behcved that—mdeed especnally the southcm se:mors whose sutes ok




‘had amlmnscegenanon smutes. thcre wcre )ust as many of thcmw ~

 who did believe that the passage of the Cwil Rights Act of 1866

would invalidate such an sct.. Their own ‘passages that they’ve |

o printed in the brief around pages 30 to 33 are replete with support -~
for our ar;umem. tlm at best, the Iemslatwe h-story is mconclug e

sive.
‘ And, as this Coun has found before and we hope will contmue -
- to find, the Fourteenth Amendment is an Amendment which grows

- and can be applied to situations as our knowlcdgq becomes' gruter

and as our progress is made, and that there will be no problem in

o finding that this set of smutes m Vl.;lma are’ odcous to the _

~ Fourteenth Amendment. -
. I have been quesuoued about the nght of thc Sule to regulatc:
‘mamage. and I think that where the Court has found that the State '

could, in fact, regulate marriage within permissible grounds, they

have gone on as they did in the Reynolds case to find that the:

e people—that there was a danger to the pnncip!es on wlnch lhe‘

government of the people, to a grencr or a lesser extent, rests.

I ask this Court, if the State is urging here that there is some A
" State principle of theirs: What is it? What is the danger to the State

~ of Virginia, of interracial marriage? What is the state of the danger
to the people of interracial mamage‘! Tlus quemon has been care- . .
fully avolded. ‘ ‘

MR, CHIEF JUSTICE WARREN What is the order" Have you
.. agreed upon an order? I would think Mr. Marutani would probably :
~be next. That would be the normal way. n ;
~ Mr Marumu. you may ptoceed ' ~ “ ’
ORAL ARGUMENT OF WILLIAM M. MARUTANI ESQ
~ ON BEHALF OF THE JAPANESE AMERICAN :
CITIZENS LEAGUE, AS AMICUS CURIAE

MR. MARUTANI Mr. Cluef Jumoe. my it please the Court ‘
. My name is William Marutani, legal counsel for the .hpanesc ‘
Amenan Citizens League, which has filed a brief amicus curiaein

this appeal. On behalf of the Japanese American szem Lague, v e

would like to thank this Court for this privilege.

. Because the issues before this Court today revolve atbund the
~'question of race, may | be excused in makmg a brief personalf'
, ‘refcreme in this regard. As a nisei, that is, an American born and -

o ~ raised in this country, but whose parents came from Japan, |

“am—and I say this with some trepidation of being challenged—
perhaps among those few in this courtroom, along with a few

- other nisei who happen to be here this mormnp,, who can declare .

‘j wnh some dcgree of cenamty the vemy of his race. That is, if the - |
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tetm‘ “race“ is deﬁncd as an cndogamous or m-brecding geo~
“gupmc population group, this being the broad def‘nmon of
- convenience utilized by amhropolognsts :

Now, those who ‘would trace their ancestry to the European" »

= cultures where, over ‘the centuries, there have been i invasions, cross-

invasions, population shifts, with the inevitable cross-breeding
which foilows, and particularly those same Europeans who have'
. 'been part of the melmu pot of America, | suggest would havea
most difficult, if not impossible, task of establishing what =

' Virginia’s anum:scecenauon stalutes requue. namely-and 1
_ quote— proving that ‘‘no trace whatever of any. blood other than
Caucasian.* This is what Virginia statutes would require. :
lnc;denully. this presupposes that the term **‘Caucasian’’ is

- susceptible of some meaningful definition, a burden ‘incidentally

which Vnrgmu s laws somehow convcmemly ovetlook But then
this same infirmity apphes to the rcma:mn; 18 states, wluch have
~_similar antimiscegenation laws. :

' Now, while the most sophlsnated amhropologists. wnth all

- their specialized training and expemse. flatly reject the notion of ‘
~any “‘pure’* race—and in this connection, 1 refer to the UNESCO

proposal, *‘A Statement on Race,” which is attached as. Appendu

A 1o the Amicus brief, and incidentally also signed by Professor.

~ Carlton Coon who is very frequently cited by those who would hold -
* racial differences—now, notwithstanding the fact that anthropolo-
-gists reject, flatly reject, the concept of any notion of a “pure

race,”” under Section 20-53 of Virginia’s law, the Clerk, or the
~ Deputy Clerk, is endowed with the power to determine whether an

applicant fora marriage hcense is, "of pure white rm"—lhe Clerk :

or his Deputy.

Moreover, the Commonwealth of Vlrglma would have lay-
men—that is, clerks, judges, and juries—take vague and scanda-

lous terms such as. *‘colored- person.“’ *‘white person,’” ‘‘Caucas-

ian,”" and apply them to specific situations, coupled with the power
. inthese Iaymen to invoke civil and cnmmal sanctions where in their
view and lmerprelauon of these ierms the laws of Virginia have L
been violated. I believe no citation is required to state, or to

~conclude, that thas is ~vagueness in- its grossm sense. | refer the

Court, again, to the decision of this Court in Giaccio v. Pennsyl- ik

vania, decided in 1966, in which the Court stated that such a law,
*“which leaves judges and jurors free to decide, without. any legally

~fixed sundards. what is: prohibited and what is not, in each o
‘particular case, fails to meet the requuemcnu of the due process L

clause.”

. Now, let us assume, arguendo, that there are such things as o
o “dcf nable races,”” ‘within the human specm. that these can be =
deﬁned wnh sufficient clanty and cenamty as to be lccumely

T




' J\‘m‘volvc an unequal applncauon of the laws. Virginia’s expressed e
-+ state policy for its antimiscegenation laws has been declared to
* . maintain, **purity of pubhc morals, prescrvanon of racial integrity,

apphed in particular smuuons. and f\mh«. let s assume that the‘
State of Virginia's laws do exactly this—and, incidentally, all of
this is something that the amhropo!ogcsts have not been able to do..
"We submit. that, nevertheless, the antimiscegenation laws of -
. Virginia, and its sister states, are unconstitutional. For if the anti-
- 'miscegenation laws purport to preserve morphologic or physical
~differences—that is, differences essentially in the shape of the eyes,
" the size of noses, or the texture of hair, pigmentation of skin—such -
- differences are meaningless and neutral. They serve no proper
legislative purpose. To state the proposmon |tself is to expose the
_utter absurdity of it. '
Moreover. the anum:scegenanon laws would take the aspm- A
_tion of marriage, which is common to all people, and which is
" otherwise blessed by the State, and which institution mc:demally is
EhE ~founded of course upon one of man’s biological drives, it would

- take this and solely on the basis of race, it would convert it intoa -
~_crime. In McLaughlin, where this Court considered a Florida
 statute which involved, *‘concepts of sexual decency,’’ dealing with -
N ,cxtramamal and premarml promiscuity, this Court nevertheless

struck down such a’ statute, because it was formulated on racial

classifications, and thus laid an unequal hand on ghose who com-

mitted intrinsically the same quality of offenses.

Now, for the appellants here, Richard Loving and Mildred

.;‘L'
vl

Loving, marriagein and of itself is not a crime. It ls not an offense,

. even under Virginia’s laws. By Virginia laws, it was their race. It
was their race which made it an offense. Incidentally, while Mr. ¥
" Loving apparently admitted that he was whne. and thereby
~admitted to the fact whsch rendered his marriage a criminal act
“under Virginia's laws, it is suggested that he was mcapabic of
- making a knowing admnssnon that he was *‘of pure white race,” or
“*“‘had no trace whatever of any blood other than Caucasian.”

Now we further submit that the antimiscegenation laws

as well as racial pride, and to prevem a mongrel breed of citizens.”

However, under these anumnscegenauon laws, since only white

persons are pfevemed from marrying outside of their race, and all
~ other races are fre¢ to lmmnarry. and within this particular context
- arefree thereby to *‘despoil’’ one another. and *““destroy their racial

 integrity, purity and pride,’” Virginia’s laws are exposed for exactly

to do what he prmmly dm not wnsh to do lt does not force

; “what they are: a concept based upon racial supenomy, that of the‘

;e whne race, and the white race only. s
Now we submit that stnkmg down of the' annmlwe;emuon
~ laws will, first of all, not do certain things. It will not force anyone '



anyone to marry oumde of his race by stnkm; down the anmnisce-‘
gcnauon laws. By striking down the antimiscegenation laws, no one
is caused to undo anything which he has already done. And, in this "
- connection, perhaps a distinction may be made to the Brown case,

or the school desegreganon cases. On the contrary, by striking o |

- down ‘the antimiscegenation laws, freedom of choice will be
restored to all mdmduals. including those who are oppoud 1o

racial- intermarriage, for the white person who marries another

white person does not, under Vnmma s laws as they now nand :
- have any other choice.

We submit that “raeé" asa flctor hu no proper plaee instate
- laws governing whom a person. by mutual choice, mayor maynot .
marry. Now the nature of such statutory intervention upon

- personal freedom may be exposed by applym; the same operative

racial prmcnple in reverse. Let us suppose that the State of Virginia ‘

“exercised its power of determmmg—-ol’ applying this racial princi- -
- ple so that it decreed that every citizen must marry a person of a
different race. This would indeed be shockmg. That the same oper-
ative principle happens to be geared in the way it is prelemly
. geared, makﬁ |t no less shockmg and demedning to the cmzens

THE COURT 'Will.you concede, Mr. Marutani, that if the law
provided that the other 'Taces, so-called must not mtemurry. thati
the law would be good" . :

"MR. MARUTANI; No sir, Mr Cmel' Jusuce We submn that.
~ first of all, it is no answer to compound what we believe to be

‘ Wrong ‘Moreover, as a pucncal matter, who is to determine? Who
- is to categorize how many ‘‘races’’ there are? The lnthropologists ‘
‘range from 2 to 200. They themselves—and they are the so-called
‘““experts,’* and they are unable to agree—if anthropologists cannot -
agree, 1 would assume that it would be extremely difficult for the .
legislators to determine; and then. having detcrmmed it, to apply it.

THE COURT Yes, sir. The reason | asked you was beuuse there
~'was some intimation in what you've said that they were denied
' ;equal protecuon in that there was not the same prombmon uninst :

the mtcrmarrymg of the olhet so-called races. : o

MR, MARUTANI: I believe the thrust of that argument, sir, s et

. toexpose this iaw for exactly what n is: Itis & white supremacy law.

. THE COURT May I ask you-—n $ not mlteml perhaps. in any |

. way, but do you happen to know whether there are any laws in
~'Japan which prohibit the intermarriage between Japanesc and what -

you mlght call “Caucaslans.” or “whnle people”?

‘MR MARUTANI: Well, Mr. Jusnce Black lm.gm answer nm 1‘ ‘




- do not know. except by custom lcan sme. for example that my -
- own mother would have strenuously objected to'my marrymg a
" person of the white race. -
Now Mr. Justice Potter, I believe, msed a quesuon u to
whether or not the State properly has a function to play in the area
of control of marriage. Reference was made to -consanguinity. And
of course thcrc are othcr standards: mentaiity, lge— '

‘THE COURT: Age, and 1 supposc numbcr of spouscs? N N

| ‘MR MARTUANI Yes. ‘
‘Now we submit that the racial classnt’icauon cannot be equated: .
with these standards, because racial classification is not an addi-
tional standard which is added, on the same level as these standards
~ which were just enumerated. They are supenmposed over and.,

o above all th«e other standards.

To restate it in another way: The standards of oonsanguimty.

Bt mcntamy. age, and number of spouse and so forth, apply to all ‘

races—-whne. blacl'. yellow, it doesn’t mmer-to all races, without

' any distinction. But now the racial factor is supenmpo:ed overand '

above this, and is therefore not on the same level. It is something

- diffeient. Itis somethmg lddmonal and over and abovc, and ona |
different level. ‘
' Thmk you.

MR CHIEF JUSTICB WARREN Mr Mcllwame?

ORAL ARGUMENTOF R.D. MC ILWAINE‘H! ESQ w
, ON BEHALFOFAPPELLEE : )

> MR MC lLWA(NE Mr. Chlef Jusuce. may it plem the Coun :
"~ . As an Assistant. Attorney General of the Commonwealth of

B Virginia, I appear as one of counsel for the appellee, in support of

~the judgmem of the Supremc Court . of Appuls of our State
affi rmmg the consmuuoml vahdny of lhe two smutes wlnch are
involved in this case.

- Inview of what has been smd before. it may not be, imppro-
pnatc to emphasize that there are only two statutes before this

' Court for consideration: Sections 20-58 and 20-59 of the Vimma 5 :
Code These sututes, in their combined effect, m'ohlbut white:

. people from marrying colored people, and colored people from
» marrymg white people; under the same penal sanctions; and forbid
- citizens of Virginia of either race from leaving the State with the

intent and purpose of evading this law. No other statutes are

- involved in this case. No attempt has been made by any Virginia
‘official to apply any other statute to the marital relationship before :

e ‘tlus Court The decmon of thc Supreme Coun of Appells of




Vu’guma can be read from bezmnma to end wﬁhom f' nd%n; any
other statute mentioned in: n. except 20-358 and 20-59, with the

- exception. of that one. provmon which relates to the power of a

_court to suspend the execution of sentence, upon which ground the -

Supreme Court of Appeals of Vlfgmxa referred this case back to the .

lower court to have a riew condmon of suspension imposed. With -
that exception, only two provisions of the Virginia Code are

mentioned. Therefore, we take the position that these are the only

~ statutes before the Court, and anything that may have to do with

. any other provision of the Virginia Code which i imposes a prohibi-

“tion on the white race only, or has to do with certificates of racial
composmon. whatever they may be, are not ptoperly before this

. Court. This is a statute which applies to a Virginia mumon and

forbids the nmermamage of the white and colored races.

~ THE COURT: | suppose. on the quesﬂon of equal protecuon. ‘
maybe your section which allows anyone with one-sixteenth or fess .

of Indian blood to intermarry with white would have some signifi-
" cance, would it not. whereas this one says anyone who has a drop
of colored blood in them cannol marry with a wlme? ‘

'MR. MC ILWAINE That would only be s:gmﬁam. Mr. Chlef’ :

~ Justice, with ‘respect to that provision, 20-54, which is not ‘before

_the Court, which says that a white person shall not marry any other

. save & white person or a person having no other admixture of blood
- than white and American Indian. That is a special statute. That is =
the 20-54 statute, against which 1 myselt could find a number of

constitutional objections, perhaps, in that it imposes a restriction
_upon one race alone, which it does riot impose on the other

. races, and therefore more smngcmly cumds thc ﬂghts of one, B
Iy vracnal group. ‘ ;

THE COURT' But you do put a rcstnctlon on Nonh Amencan‘l
Indians if (hey have more man one-snxteemh ol' lndun blood in
. them, do you not?: o

“MR. MC lLWAlNE ch, sir. Bu( (ms is becuuse in Vlmmu we

have only two races of people which are within the territorial boun-
daries of the Sme of Vlrgnma in sufficient numbers to constitute a

. classification with which the Ieglslalure must deal. That is why | say

the white and colored prombmon ‘here completely contfols the

. racial picture with which Virginia is faced.

~ THE COURT You have no Indians in Vn'gnma?

L MR. MCILWAINE Well we have lndtans, Your Honor, but. thﬁs " |

is the point we make wtlh respect to them: Under the census of
figures of 1960 69-and-some-hundredlhs percent or the Vtrgmte




R populmon was made up to whne people' 204nd~some-odd-hun-f
" dreds percent of the Virginia population was made up of colored

people. Whites and Negroes, by definition of the United States

Department of Commerce, Bureau of the Census. Thus, 99 and 44/ - o

100 petcent of the Virginia popnlahon fall into these two racial
categories. All other racial classes in Vlruma combined do not
constitute as much as one-fourth of one percent of the Vimma'

. populltlon Therefore, we say that this problem of the inter-
" marriage of whites and onemals. or Negroes and onenuls. orany -

‘ ’]‘  of these two classes with Polynesians or Indians or Asiatic lndums.‘

", is not a problem with which Virginia is faced, and one with whichit
is not req\mred to ldapt ns pohcy forbnddm' interracial marriage
to. ‘

A statute, of course. does not have to apply with mathematical =

- precision, but on the basis of Virginia populmon. we respectfully
submit that the statute before the Court in this case does apply

. almost with mathematical precision, since it covers all the dengets* v

" which Vnmma has a ngm to apprehend from interracial marriage, -
_in that it prohibits the intermarriage of those two groups which
~ constitute more than 99 percent of the Vimma population.
‘ Now so far as the particular appe“ams in this situation are
concerned, there is no- quesnon of constitutional vagueness or
doubtful def‘nmon It is a matter of record, ureed to by sll
counsel here in the course of this litigation and in the briefs, that
one of the appellants here is a white person within the definition of
‘Vnrgnmx law, the other appellant is a colored person within the

“definition of Virginia law. Thus, the Court is simply faced with the -

T proposmon of whether or not a state may validly forbid the inter- -
~racial marriage of two groups—the whne and the colored—m the
context of the ptesem statute. g

THE COURT Does Vlrgnma lnve a smute on its books that would

prevent an interracial married couple, say from New York never K

“having-had any conuct wnth Vlrgnma. l'rom commg and lnvmg in “
Virginia? . . , v :

MR, MC ILWAINE: No, slr. it does not. We haVe the quemon of
“whether’ or ‘not ‘that marmze would be ‘recognized as valid in

Vu'gnma. even though it was contracted by parties who were not.
. residents of the State of Virginia. ‘

‘Under the conflict of laws principle that a marriage vahd e

" where celebrated is valid everywhere, this would be a serious ques-
_ tion. And under Virginia law, it is highly qucmonable that such a

) marriage would be recogmzed in Virginia, especnlly since Virginia . ‘

. has a very strong policy aumst interracial marriage; and the imple-
_ menting statutes declare that marriages between white and colored
people shall be absolutely vom wnhout decree of dwerce or other :

‘\1]
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i Iegal process; the :mplememmg statute whlch forbids Vlmma .
"' citizens to leave the State for the purpose of evading the law and

returning; the excepuon to the conflict of laws principle that I've - “

stated, that a marriage valid where celebrated would be valid every-
* where, except where contrary to the strong local public policy. The
- Virginia statute here involved does express a strong local public
- policy agamst lhe mtermamue of whne and colored pcople. :

i —of the Vlramu statutes here mvoived does nol expms any mm» ‘

ment at all, and we do not have any decision of the Virginia -
Supreme Court. Mr. Justice Harlan, which would shed hght on‘

~ that proposition so far as olhcr races are concerned |
THE COURT Soyou takc the posmon it would preVent them? B

" MR, MC ILWAINE: Well, it has been suggested that it would ldo
not know whe(hcr Vlrgnma. or any state— O

| ‘THE COURT —is. rcqunred to recogmze—

‘ MR MC lLWAlNE Yes, sir, is required to recognize a marriage
“which is contrary to its own Iaws. especially wnh respect to mmersl i
- within its own state.

Now the appellant‘s.‘of course, have asscned that the Vnmma o

statute here under attack is violative of the Fourteenth Amend-

-ment. We assert that it is not, and we do so on the basis of two

_contentions and two contentions only The first contention is that _

the Fourteenth Amendment, viewed in the light of its legislative

‘ hmory. has no effect whatever upon the power of states to enact
annmmsce;enauon laws; specifically amnmlscegenmion laws forbid-

' ding the intermarriage of white and colored persons, and therefore.] :
‘as a matter of law, this Court under the Fourteenth Amendment is -
" not authorized to infringe the power of the State; that the Four-

~ teenth Amendment does not, read in the llght of its history, touch .
much less diminish, the power of the states in this rcutd 5
" The second contention, an alternative contenuon. is that if the: ‘

Founeenth Amendment be deemed to apply to state antimiscegena-

tion statutes, then this statute serves a legitimate legislative objec-

- tive of preventing the socnolomcal and psychologml evils which

attend interracial marriages, and is ‘an expression—a rational |
- expression—of a policy which Vnrgnma has a right to adopt. ,
So far as the legislative history of the Amendment is concern- -

ed, we do not understand that this Court ever avowed in principle

‘the proposition that it is. necessary, in construmg the Fourteenth
- Amendment, to. give effect to the mtcnuon of the framers. With
‘rcspect to the instant situation, you are not prmmed with any’
questlon mvolvmg a dubwous apphutlon of ccnam pnnclples to a~

20




situation whnch was unforesecn or unknown to those who framedf_ h
~ the principles. The precise question before this Court today, the

‘ valnduy under the Fourteenth Amendment of a statute forbidding,
~ the marriage of whites and Negroes, was precnsely before the Con-

gress of the United States 100 years ago: when it adopted the:

Amendment. The situation is perfectly clear that those who con-

_sidered the Amendment against a chauc of infringing state power

to forbid white and colored marriages specifically excluded that -

i fpowcr from the s scope ol' the Founeeqih Amendmem
‘THE COURT' Do you get that from (he debales on thc Fourtccmh ¥

~ Amendmient?

MR. MC ILWAINE: Yes. Yout Honor We ge( it specnﬁcally—- ,
' THE COURT Where do you quo(e (hat in your bnel?

MR, MC ILWAINE:; We get it speclﬁcally. Your Honor, from the
- debates leading to the Fourteenth Amendment, the debates on the.
. Freedman's Bureau Bill and the le Rights Act. of l866 :

" THE COURT That is a lmle dal‘fercnt though isn't u?

" MR. MC ILWAINE: Only to this extent, Your Honor: The

~Fouricénth Amendment has been construed by members of this
. Court a nutnber of times in its historical setting. The Court has

- said, on a number of instances, that the specific debates on the -
" Freedmen®s Bureau Bill and the Civil Rights Aci of 1866, which Act

 ultimaiely became the first s:ction of the Fourteenth Amendment. o
~are the most material relating ¢0 the Fourteenth Amendment. ’
Now in this situation, by the time the Freedmen'’s Bureau Bill
and the Civil Rights Act of 1866 had been debated and passed, the
issue of whether or not the Civil nghts Act of 1866 would infringe -
the power of the states to pass annmlscegenanon statutes was so
3 ‘complctely settled that, when the Fourteenth' Amendment resolu-
- tion was brought on, thc quesuon das (no longer consndcted lo be
an open. one.
‘ ‘1t is said in ‘our bnef and pomu-d out by our adverunes. that

= j\wc take the position that the Fourteenth Amendment wzs desn;ned g

"in part to place the Civil Rights Act of 1866 in the Constitution -

“ _ beyond the reach of shifting Congressional majormes ‘We say, “in .

part,’” only becausc as Mr. Justice Black has pointed out in his
~ dissent in the Adamson case, there were a number of reasons why
people thought the first section of the Fourteenth Amendment was

~included. Some people thought that the Civil nghts Act of 1866 ‘

. was absolutely unconstitutional, and that it was necesury to pass -

S an amendment to validate it. Others thought that the Act was per-

- fectly consmunonaI bpt that it could be repealed and that it was’ |




: necessary to place it in the Consmunon (o keep it from bemg
‘repealed. Still others thought that the first section of the Four-

" teenth Amendment was nothmg»but the Cwll Rnghu Bnll of I866m‘ i
i anothet shape. -

Nobody suggested that the le Rnghts Ac of 1866 and ity
* adoption into the first section of the Fonrleemh Amendment of the
Constituuon expanded the rights which were covered in the 1866
bill. \‘And" cenamly - one suggested that what . ‘was expressly‘

removed from the 1866 Act was reinserted in the Constitution i in o

~ the Fourteenth Amendment, within a period of just a few months.
- Now the debates on the Civil Rights Act of 1866 clearly show

_that the ptoponcms-those who had the bill in charge, those who

 were instrumental in passmg the first section of the Fourteenth

Amcndment-—clcarly. in answer o questions put by their adver- Ly

saries, stated in no uncertain terms that the bill had no application
to the states’ power to forbid marriages between white and colored
‘persons—not. simply “amllgammon.” but speclf' eally between o

. " white and colored persons.

“This was repeatedly stated by Senator Tmmble who was.
Chairman cf the Senate’ Judlcmry Commmee. who steered the bill
to passage and was instrumental in passing the first section of the
Fourteenth Amendment; by Senator William Fessendon of Maine,
who was the leading Republican member on the Joint Committee

on Reconstruction, and by various o(her Membm who supported i

the bill and steered it to passage. k
Now, text writers have dmgfced as to whcther or not the
charge that the Civil Rights Act of 1866 would invalidate state laws

. was senously made, or whether it was made for political purposes,
~ simply as a smokescreen. Rmrdless of the purpose for which it .
was made, the historical fact remains that the challenge was put by
those who dmgreed with the Civil Rughu Act of 1866, that it would
affect the power of the states to pass lntimueemtion statutes,

- and the proponents and the managers who had the bill in charge ‘
absolutely denied that it would have any such effect. No one who

~ voted for, sponsored or espoused the Civil Rights Act of 1866
- dared to suggest that it would havc the effec( of mvtludmng state

antimiscegenation statutes. o
Thus we have a clear intent on the part of thosc who fumed :

' and adopted the Amendment to exclude this area of state power
" from the reach of the Amendment. And this history is buttressed by L
" the fact that the state le;xslamm which ratified the Amendment

: dearly did not understand that it would have any el’fec; whatevcr, :
upon thenr power. to pass annmnscemmon smuta. S

 THE COURT: Mr. Mcllwaine, what do you do with this Court’s
" decision 'in McLaughIm against Florida? 1 don't believe you dis-
3cusscd that in yout bnel‘——at least § don't remcmbet that you dcd

2




g

‘ consndered thu pomt

" view of' the ju
‘lcgnslatwe histes,

a MR MC ILWAINE That is our basnc posmon. yu. Yout Hanor.

THE COURT: But McLaughlin could not have been decided— -
" perhaps McLaughlin could not have been decndcd as it wu-nf the
- Court had accepted that premise. R

© MR. MC ILWAINE: The legislative history? well | dom Rgw
“that the legislative history would support the proposition. with !

“i

‘MR MC ILWAINE No,isnr. we dld not We slmply say t)m it

relates to a statute which is above and beyond, or extraneous to, the -

interracial marriage statutes, spec:ﬁcally left this question open for .

future decmon. and the quemon leﬂ open in Mclnughlm is now

- here. . -t

‘ t THE COURT 1 understand that but your ndvemnes take a ;rut
" deal of comfort out of McLaugh!m in theory, in. princnple, and wnth
‘tespect to the speclf‘ c pomts you've: been malung hcre. ‘

“MR. MC ILWAINE 1do not think they take any comfon l‘rom
" McLaughlin with respect to the legislative history of the Founeemh
- 'Amendment, Your Honor. They take comfort, of course, from the”
dicta of Mr. Justice Stewart that it is unpomble for a state under

the Fourteenth Amendment to make the criminal act turn' upon the

_ color of the skin of the individual. And if that dicta, of eoum,
_stands: unchallengcd they have reason to take comfort froin it in-
' thiscase. But it has nothing to do with the history of the Fourteenth .

Amendment, nor do 1 ’undersund that in McLaugInlm the Coun

\“ﬁ\

THECOURT Well, thcytallesomecomfbn too, from the del'im- i

tion of equal protection which was given, and that the Pace case
was repudiated as being too narrow, simply because the statute in

that case, as the statute in this case does, apploed equally to the o

white spouse and the black spouse.

s MR MC ILWAINE Yes, sir. But we do not put forwatd the
' proposition that the Pace case does justify this statute, So if you
- want to take comfort in that; that’s—they may be our guests. -

' We simply say that the power of the state to forbid mtetncnl

- marriages, if we 1! beyond the Fonneen(h Amendmcm can be
- justified on othes provnds. : ‘ :

o e posmon is that thisi is oumde of thc pur-
AwM‘Qﬂ of this Coun. gwen what you say n the

THE COURT Y

respect to statutes of lewd and lascivious cohabitation, and so

g forth. My legislative history, or the legislative luslofy which we

have set out, specnl‘ically mlatu to mtcrncml mamue

Wy




THE coun'r- The legmauve hnstory was niscd-—

MR. MC lLWAlNF. Well, so far u tlus cue is concerned we
would like to point out one fact one circumstance, which we thmk o
"_is analogous. Perhaps the most far-reaehmg decision of this Court l
so far as the popular mind :s concerned in the last quarter of a

. century has been Brown against Board of B’dumwn In that case’
. the matter was argued in 1952, and in 1953 this. Court restored the'

. case to the docket for reargument, and entered an order in which it -

~called the attention of all counsel in that case to certain’ mmers ,
‘which the Coun en banc wished to have counsel eonsider.

_ The first of these questions wn—lnd I am quoting now from i

the Court’s order—*‘What evidence is. there that the Congress

" which submitted and the state lggnslatures and conventions which

" ratified ‘the Fourteenth Amendmcm. contemplated or did not

 ‘contemplate, understood or did not understand, that lt would -
* abolish segregauon in pubhc schools?” Now of course it cannot

be—no presumption can be indulged that that question was. put 0
the eminent counsel in that case simply u an academic exercise.

- The matter was material to this Court to determine what the -
" evidence was with respect to theintention of those who adoptcd the

Fourteenth Amendment and the legislatures which raul'ied it It
was material to the proper disposition of that case. =
 Andin response to that quemon. on behalf of South Carohna.

~ Mr. John W. Davis filed a brief in excess of 150 pages, and in

behalf of the CommOnwcalth of Virginia the former Auomey‘

General of Virginia and private counsel filed another brief in excess

of 150 pages on that point; the current ‘Solicitor General of the
'United States on behal! of the National Association for the
* Advancement of Colored People, Mr. Thurgood Marshall, also’

filed a brief of a similar length, in whach both mles of this quesuon o
. were prescnted to this Court.

In view of the conflict whnch the Court l'ound there to: result.

the Coun said that the legnslanve rnstory on this pomt was unclenr o

) ;Iauve mstory on thls pomt is all one way No. onc has becu found L e
‘ ‘who has analyzed this problem who has suggested that it was the
. intention of the framers of the Fourtcenth Amendment, or the = -

: understanding of the leglslatum ‘which ratified it; that the Four- -
teenth Amendment affected toany dczm the power of !he ;tates loj i

‘ ~forb|d the mlermamage of whnte and colored citizens.

. A _THE COURT Wlm was the basis for the people who spoke to the
question who were suggesting that the language of the statute they'
- were then debatmg did not cover nmcmcul marm;e? ‘

- MR, MC ILWAINE For the proponents. m sayms lhat it dld nm‘ B

4
N
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' cover? The bases placod were two One. that tf the statute equallyf |

. ~forbade the white race to marry the colored race, and the colored

‘race to marry the white race, then in the optmon of the framers that
was not a violation of equal protection or due process. In other .

" words, the classification itself was not a violation. The second was
‘that, htstoneally. the regulation of a \mntal relationship was
~ within the states and that there was no intent in the Fourteenth .
Amendment to have any effect at all upon the stete s power over '

‘ marnage These are the two bases ( ‘- SRR
‘THE COURT But you re argutng that. whether or not that ﬁrst ‘

© reason hasn't stood up m terms ol' Fourteenth Amendment ldjtldl- e
- cation— . ‘

5 MR MC ILWAINE It has no et‘l‘ect upon the mtent:on of the .
" framers. 5 :

~THE COURT: —the fact that they were wrong. even if they‘ ‘
" intended to exclude it for the wrong reason. they nevertheless ‘
‘ mtended to ‘exclude it? ‘ ‘ ‘

" MR.MC ILWAINE That ¢ .orrect Your Honor How cana sub-

“sequent difference in approuch of this Court, after the framers of o

the Fourteenth Amendment are dead and buried, possibly have any
“effect upon what they intended when they wrote this. Ianguage?

Now, under this, the language which they used in saying that it

haﬂ no effect upon the state’s power over marriage, they also said,

ot provnded no discrimination is made by if. It’s clear under the legis- o |
_lative history of the Fourteenth Amendment that if a statute had
- forbade white people to marry colored people, and then had a'

different penalty prescribed for violation of that statute, then even
‘the framers of the Fourteenth Amendment . would have thought
“that that would have been unconstitutional; and that the Four- -
teenth ' Amendment was specifically, des:gned\ to meet that B

-, difference in penalty proposition.

THE COURT: These debates, or these: statements. didn't take‘“‘

©place wnth respect to the Fourteenth Amendment ttselt"' v

o MR MC lLWAlNE No, Your Honor The matenal whlch we‘
have set ttp—- Pl ‘ v

- THE COURT They were eontemporaneous" o

MR. MC lLWAlNE Absolutely contemporaneous. The Four-
teenth Amendment resolution was brought on for considerationin »
carly 1866, and it stayed in committee while the Freedmen's Bureau

Bull and the le R:ghts Act of 1866 were steered to passage ‘l‘hen. :




aftet they were steered to pass.ue. the debate benn on the Fout- :
“teenth Amcndmem. and by the time that benn. this question of
* whether or not the Civil Rights Act of 1866 had any effect upon the

"power of the states to forbid interracial marriages was so
thoroughly settled that it did not even becom; an issue. The ques-

tion there was whether or not the Act was constitutional or uncon-
 stitutional and neéded the first section of the Fourteenth Amend-

_ment to substanmie it. But no suggestion was ever made um it

expanded the Civil Rights of 1866. ' ' " "
© L Our readmg of the legnslunvc mstory is suﬂ’mem to lud us lo ‘

believe that, if anybody had suggested that it would have that ef-

fect, the entire first section of the Fourteenth Amendment would
“have been lost. No one—thé proponents would never have sug-
' gmcd that the Fourteenth Amendment was going to abolish the -
power of the states to forbld interracial marriage. ‘Thus we say that, -
if the legislative history is gwen in thls case, the smulc of V»mma _

? cannot be held to violate it.

Thank you, Mr. Chlef Justice.

A brief recess is taken.) | i
' MR. CHIEF JUSTICE WARREN Mr. McllWainé. you may
vcommuc your: atsumen( ‘ ‘ ' -

o CONTINUEDORALARGUMENTOF
: R.D. MCILWAINE,ESQ.,
ON BEHALF OF APPELLEES :

L MR MC ILWAINE May it please lhe Conﬂ

- We would sum up the argument whuch we have made on behalf‘

o of (he legislative history of the Fc s ‘teenth Amendment by reremng e
' to a statement: of Mr. Justice Blacx in his dissenting opinion in the

- recent case of South Carolina agamsl Kalzenbach lwc m\tences
~“which read as-follows:
‘ 4] see no reason to read m(o the Consmunon mumngs it dnd ‘
not have when it was adopted, and which have not been put intoit

- since. The proeeed’ ings of the original Consmuuonal Conveation

~ show, beyond all doubt, thal the power to veto or »eganve slale
laws was denied Congres

s We respec(l‘u“y asser( lhat there is ne propmty in tlns Conn s

_.reading into the Constitution meanings it did not have when it was

' adopted, or expandmg the reach of the Constitution to ‘embracea

'_subject whnch was specnl’ cally excludcd by the fnmers ' ‘

" THE COURT: Mr. Mcliwaine, wouldn'l it be pretty clear in the

- absence—in the absence of the specific legislative m:lmy to which

you refer us-—nl‘ there jllsl were no hmory. wouldn t n be pretly

e




. equally.

cleat thm lhe very purpose of the eqnal protecnon clluse of the

Fourteenth Amendment was to provide zhat every ::ne had o treat

Negro citizens the same as white citizens, so far 4

thenr laws ‘o" :
Isn’t tha: what the equal protectnon clause menns !

* MR. MC ILWAINE: Yes, Your Honor, | thmkbil does. 1 think

that’s reinforced by the legtslauve history, and [ don’t knowexactly

"~ how to consider the quauon. aside from the legislative hmofy But

that is clearly mdlcated in the leglslauve hlstory ilself

. THE COURT Tha( was the very purpose of the equal protectwn

clause, comm; as it dld in the wakc of lhe le War. O

‘MR MC ILWAINE That is correct. Bul itis clear that the framers
~ understood that. in their intention, a law which equally forbade the
~ 'members of one race to marry members of another race, with the

same penal sancuon on both, dnd treat the individuals of both races

Turmng. then, to our alternauve argumem. which we say can

¥ only be reached if the legislative hnslory of the Founecnth Amend-
- ment is ignored, and the Fourteent!:: Amendment is deemed t0
reach the state power to enaci laws, relatmg to the mamue rela-
uonslnp, we say that the o dmmon of interracial marriageis a legi- .
_ timate exercise of the state power, that there is a rational classifi-

cation, cenamly so far as the Virginia population is concerned, for
preventing marriages between white and colored people, who make
up almost the entirety of the State’s population; and that this is

- supponed by the prevailing climate of scientific opinion. We take
 the position that while there is evidence on both sides of this ques-
. tion, when such a situation exists it is for the legnsllmﬁ'e to draw'its
: “conclusuons. and that these conclusions are enmled té weight; and,
~ that unless it can be clearly said that there is no debatable question,
~ that a statute of this type cannot be declared unconstitutional.

We start with the proposition, on this connection, that it is the‘ ‘

o ‘ramuly whlch constitutes the struciural element of society; and that - |

marriage is the legal basis upoa which families are formed. Conse-
quemly. this Court has held, in numerous decisions over the yeau.

- that society is structured on the institution of marriue, that it has b
.. more to do wnth the welfare and civilizations of a people tl'nn any

other institution; and that out of the fruits of mamne spring rela-
tionships and rcsponslbulmes with which the state is necessmly re-

quired to deal. Text writers and )udlclal writers agree that the state

has a natural, direct, and vital interest in maximizing the number of

- successful mamages which lead to stable homes and famtlues. and
i mlmmmng those which do not.

lt is clear. from the most rccem avallable ewdence on lhc“
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psycho—soclologncal aspec( of thas qucshon thn lmermamed fll‘nl- .
lies are subjected to much greater pressures and problems lhun are '

those of the mtramamed and that the State's prohnbmon of racial

intermarriage, for this reason, stands on the same fooun; as the

prohibition of polygamous ‘marriage, or mcestuous mamue. or

the pracnpuon of qmmmum ages at which people may mnrry. and |
the prevcnnon of the marnage oI‘ people who are memally incom-

petcm ,
" THE COURT There are pcop!e who have (he same fcehng nbout

interreligious marriages. But because that may be true, would you A
jlhmk that the State could prohnbn people I'rom havmg mtetreh-

gious. marnagcs"

'MR. MC ILWAINE: I think that the eviderice in support of the
prohibition of interracial marnases is stronger than that for the

‘prohibition of mlerrehglous mamagcs. but I lhmk that—
- THE COURT: How can you say that?
| MR, MC ILWAINE Well wesay that pnnclpally-— :
THE COURT' Becausc you believe lhat" SRR

MR.MC ILWAINE No, sir. We say it pnncnpally on the basns ol' !

the authority which we have cited in our brief, particularly this one
volume whlch we have cited from copnously m our brief—

: THE COURT: Who wrote that?

- 'MR. MCILWAINE This |sabook by Dr. Albert |. Gordon. Your‘ o
,Honor. which is ‘characterized as the: definitive book on inter-

marriage, and as the most careful, up-to-date, methodologically

sound study of intermarriage in North America that_exists: It n;'

entitled Intermarriage: lnmﬁmh Interracial, Imerethmc "
‘ “Now, our proposition on the. psycho-socnologncal aspects of

o this question is bottomed almost exclusively on this pamcular :
. volume. This is the work of a Jewish rabbi who also has an M.A. in

-~ sociology and a Ph.D. in social amhropology Itisa stausucalz
~ study of over 5,000 marriages which was made by the computers of
the Harvard Laboralory of Social Relations and the MIT Compu-» b
tation Center. This book has given statistical form and basis to the
f'proposmon that. froma psycho-socnologncal point of view, inter-
‘racial marriages are detrimental to thc mdnvudual to the famlly,_ ‘

—and to the society. -

1 do not say that the author of thns ‘book would advocate the
prohibition of such marnages by law, but. we do say that he

pcrsonally clearly expresses his view as a social SC!CMIS( that inter-

racial marriagcs are dcﬁmtely undcsuablc. t at they hold no
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‘ 'promlse for a bright and happy futum fm Mkmd md thal inters
racial mamagcs bequeath lo the progeny o/ thove marriages more
- psychologlcal pmb‘ams than pars ms have. a rig.n m héqma.‘ *’1 :

- them. .*

- published in 1964 as belm, the defimtwe book on rm»emurm:e |n,
" North America that exists. o :

THE COURT Is he an Orthodox or an Unonhodox Rabbl?

MR. MC ILWMNE I have not been able to mermn that, Your‘ ‘
" Honor, from any of the material that 1've gotten here. He is the
Rabbi of the Temple Emmanuel in Newton Center, Massachusetts.

L As'l say. this. bk tias been widely 'es.cepteo, amﬂ n Wasf‘ e

I do not understand that, certainly, the religious view of the
Orthodox or the Conscrvahve or the Reformed Jewish faiths
disagree necessarily on this pamcuhr proposition; but | cannot say.

whcther Dr. Gordon is Orthodox or a Reformed Jewish Rabbi.

1am more interested, of course, in his credentials asa scnemist, fo

- for, this purpose, as a Doctor of Social Anthronology and as a
Sociologist, than of course | am in his reh;lous affiliations. But itis
clcar—-unmlstakeably cicar, and we have set it forth, as | say, in
our brief and in the appendix to our brief—the results of the study

" which has been made and which is embodied in this volumc. ‘Asl.

say, it was published in 1964, and some of the statements which are
made in it are based apon the demonslrably, statistically demon-
‘ strably greater, ratio of divorce/annulment in intermarried couples

- than in intramarried couples. Dr. Gordon has stated it, as his
" opinion, that “‘It is my convnchon that mtermarm.,e is defi mtely‘ :

~ inadvisable; that they are wrong because they are most fthucmly.‘ 5
if not solely, entered into under presem-day circumstances by
people who have a rebellious attitude towards society, self-hatred,
_neurotic lendencnes. |mmatur|ty, and othcr detnmenul psycho-
logical factors) ‘ ‘

" THE COURT You don t lmow what is cause. lnd what is cffec(
'Presuming the validity of these statistics, 'l suppose it could be

e

argued that one reason that marriages of this kind are sometimes o

‘unsuccessful is the existence of the kind of laws llut are in issue
here, and the atmudu that those Iam reflect. Isn’t that correct'!

'MR. MC lLWAINE 1 thmk it is more the matter of the atmudcs '
that, perhaps, the laws reflect. | don’t find lnywher;e in this that the -

| existence of the law does it. It is the attitude Mnch socmy has = :
toward interracial marriages, which in demlmg his oppomlon. he -

_says, ‘‘causes a child to have almost insuperable diffi culties in iden-
‘ tlflcauon.” and that the problems which the child of an interracial
: marriage faces are those wluch no chlld can come through wnhoul‘ ‘
damages to hlmsclf ety Yo SUTHE IO
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, Now‘ |f the Sme has an interest in. mamue, mf n has a‘n :
interest in maximizing the number of stable marriages, and in

protecting the progeny of interracial marriages: from these prob» -

~lems, then clearly there is scientific evidence available that this is
so. Itis not mfrequent that the children of intérmarried parents are
*_referred to not merely as the children of intermarried parents, but
as the victims of intermarried parents, and as the martyrs of inter-

N mamed parems These are du'ect quotes from the volume

‘ ‘THE COURT Does Dr. Gordon take the position’ that there isa
basi¢ dlfference in lmelhgence in the races?

_ MR. MC ILWAINE: No, sir. | don't understand that he does, or‘_‘
~that he purports to say, one way or the other, about the blologncal
. differences. Th:s is not his field. In other words, genetics and

~ biology—he reviews the: materials on this, and concludes for the

~purpose of his study that biologically and genetlcally there is
probably no justification for the prevention of intermarriage. Then.

he takes it further into the psycho-sociological field, and its effect .

o upon children and upon the mtermamed coupla' lnd thls is what
whns views are based upon ‘

THE COURT I'was wondermg whal you thouah( of the ﬁndmgs‘ W H

of this great committee of UNESCO, where about 20 of the

. greatest anthropologists in the world )omed unanimously in
- making some very cogent ﬁndmgs on the racist view. Do you agree

with that? Is your posmon conssstem with what is said by this '
group? ‘

MR. MC lLWAlNE No.su' We (ake two posmons with respect to
that: One is that the evidence there is negative. They take the posi-
tion that there is no reliable evidence that there are any harmful
consequences of intermarriage. They do not say that the evndence ‘
shows concluswely that there are none. Their position in the

UNESCO statement is that there is no evndence that there is any’ L

. harmful effcct Thal's the first posmon. um it ns negalwe on. tms
‘ pomt :

The‘ second posmon is sct out in Appendix C of our bnef in

~ which, the next year after the publication of the UNESCO state- -
~ ment, UNESCO' also publuhed anothet book entitled The Race

Concepts: Results of An Inquiry, in which it set forth the criticisms
that had been Icvclled at that smemem by eqmlly emmem anthro-
~pologists and biologisis with respect toit. And we have, on page 12
" through 22 of the Appendix to our brief, pubhshed ‘extracted from
_the second UNESCO publication, a' ‘symposium. of the critiques
 levelled at the UNESCO statement, as well as other scnenhsts who
. agrecd wnh the UNESCO statemem : ‘ ,
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. Itsaid:

So we say that xhe UNESCO smemenl |s. by no means. del"m- :

tive; and it is not a statement which is at all ;oqned in by the scien-

- tific commumty. espcclally on that pomt !”‘ S

" THE COURT: 1 hardly think that the whole scientific commumty S

would agree with Mr. Gordon, either, would they?

" 'MR. MC ILWAINE: I dare say they would not, Your Honor. Butl
do not find that on the psychi>-sociological aspects there is any dis-

~apreement with his work. No one has challenged the statistics in :

" this work, and it has been wldely received—as. we have set fonh in (

our brief—as putting statistical form on an embarrassing gap in the
literature of the social scientists. And it has been, as | say, reccwed
not only by scientists but by relmous mdmduals as well. -

' THE COURT: It seemed to me that the last pangraph of
UNESCO’s report is ralher defimte. It |sn’t “general" in any sense.

“The blologncal data glven above stand in opcn comraducnon o
1o the tenets of racism. Racist theories can in no way pretend to

have any scientific foundation; and the anthropologists should =~ = ‘

~ endeavor to prevent the results of their researches from being used
~in such a biased way that they would serve nonscientific ends "
' “It's a rather definite finding, it seems tome.

'MR. MC ILWAINE: Yes, sir. But there is equally, i in the mondﬂ o

publication of UNESCO, there is equally stringent criticism of that’ :
. statement as bemg an atlempt to close a system of knowledge and

to state that there is no scientific evidence the other way, when that :

i snmply not the case; and this material which we have set forth in. -
“our brief is from the sezond UNESCO statemenit. In other words. »
~'UNESCO itself realized that its ﬁrs} pubhcmoh elicited such crm-‘
o mentmg the UNESCO statement. in a second. pubhcmen whmh | ‘
shows that there is by no means unammuy of ngreement on this
point.

And we have pomted out in further appendlcel to out bnef o

the 1964—the UNESCO statement, of course, was 1951-52—we

have pointed out the recent statements of Professor Engle, Profes- =
sor of Physiology at Chlcago University, in which he cautions

against interracial marriages on the ground—not of any specific

‘finding of his own—but on the grounds that there has not been .

sufficient scientific investigation of this matter for a physiologist,

at least, to determine the true effects. physnolomcelly spezking, of
~ interrzcial marrage; and cautions against it. And it is perfectly clear
~that the fibraries are filled with treatises and research studiesof a
' cautionary ‘nature, which advise against it on a biological and
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. ‘senenc ponm of view. A number of these were cned in. Perez aumst o
Sharp in the dissenting opinion, and we have updated them by the

citation of additional authorities, most of which were published in P

the last five years, whnch updales that study Perhaps l can sum-
marize this— ‘ ;

THE COURT 1 guess you would agrce. wouldnt you. (hat we
‘ can't settle that controversy? . - v

MR MC lLWAlNE 1 would, Your Honor i T ‘

‘ 1 have stated clearly in the brief that for the Couﬂ to tmder- v
‘ take to enter this controversy, the Court would find itself mired ina -
. Sybarian bog of conflicting scientific opinions which, | assure the

‘ “Court, is sufﬁcaently broad, sufficiently fluid, and sufficiently deep o

to swallow the entire Federal Judiciary. If you read one volume on

this point, you find 20 additional authorities cited in that one

" volume which you haven't read. By the time you read six articles on
‘this point, you've got a bnbhography of 150 books. all on the same

o ‘Sllb]CCl, pto and con

]‘THE COURT May I aslc you thls quesuon? Asnde l‘rom all ques- ‘
 tions of genetics, physiclogy, psychlatry. soc:ology. and everything
Lelse—-as:de from all that, forgetting it for the moment—is there any

doubt in your mind that the object of these statutes, the basic

premise on which they rest, is that the white people are superior to
the colored people. and should not be pcrmmed to marry them?

~ MR. MC ILWAINE: On these. the two statutes before you, Your
Honor, I do think that that is not so. So far as 20-54 is concerned,

' the Actof Vlrglma of 1924 to Preserve Racnal Puruy. | thmk that is “

‘ »unqucsuonably true

THE COURT: I'm not talltmg about what they labelled it. l'm just
‘asking you for your judgment. Is there any possible basis—is not

the basic’ premnse on which they're written, that the white people - :

‘are superior to the colored people, and that they should not
therefore be permmed to marry them. because it mlght “pollute the
« wlute race”" . ‘ ‘

“MR. MC ILWAINE Your Honor. I think that there is—in other

‘words, ' 1 think there |s a Justlﬁcauon for saymg that that is not “ i

, the—

~ THE COURT Do you think there s a stronger )usnl’icanon lhat “
that is.it? :

‘MR, MC ILWAINE You mcan, do 1 thmk that hnstoncally thatk i
, the legnslatures whlch enacted them had that thoughl in mmd? :

S
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i THE COUR’I‘ That snght B
MR, MC ILWAINE Yes. I think thal's dlear.
" THE COURT: The basic thing on which they rested—

- MR. MC ILWAINE ‘On which the original enactments were

*rested, 1 think that’s perfectly clur. but, Your Honors. | say that e
_you are facmg a problcm in 1967 C A

THE COURT: Whether it’s 1967 or 1868 it's no dlﬂ'cmnce to me
in‘a discussion of the equal protection of the laws. It is, as | would
- see it—is it not true that that was the basic reason it was done? And
‘that'a man that belongs to this race that is forbndden to marry into -
the other race is bound to feel that he s not guven the equal protec-

o “tion of the laws?

MR. MC ILWAINE Well the prohlbmon. Your Honor. works” .

- both ways.

‘THE COURT: What's that?

‘ ‘MR 'MC ILWAINE: The proh:bulon works both ways. A man .
~that is prohibited from marrying into another race feels inferior. '
- That prohibition also prohnbm a whnc person to marry a colomd

person. 5 S ‘

: " THE COURT: Thc prohnbmon is the samc. but il s the common

sense and pragmatics of it that it’s the result of the old slavery days,

. the old feeling that the white man was superior to the colored man, B
‘which was exactly what the Fourteemh Amcndmem was adopted to

prevent.

‘MR MC lLWAlNE Your Honor. l thmk u is clear that the motl- '

vation of the earlier statute, if by the motivation you undertake to
~ analyze the feelings of the individual members of the leglslature ‘

" that were responsible for the adoption of the statutes, I think thatis

correct. But 1 do not see how that can effect the constitutional

,\ * problem which is presented to this Court, where an enactment of
" the General Assembly of Virginia is on trial, in which we submit_
__thatitis beyond the scope of the Fourteenth Amendmient, as a first

proposition; and as a second proposition, even if it wasn'(t beyond’

. the scope of the Fourteenth Amendment, and is subjected to due

‘process and equal protection tests, it is a jusm“ able: fegulation in
view of today s cvndence on the pomt i !

V THE COURT: Wcll 1 wouder. Mr. Mcllwame. |l‘ |t does wofk, ‘
equally as against both? Now, as counsel pointed out, it prevents— :
il it kceps the whue race, as you would say, “pure." but does u kecp\ o
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o the other races that way" You don't ‘have. any prohlbmon uamst a '
Negro marrymg a Maiay, ora Mongolun? : e

MR. MC ILWAINE: We don’t have any prohnbmon agamst :

anyone in Virginia, so far as these statutes are concerned marrymg‘ ‘
. a Mongol or a Malay. e ~ ‘

THE COURT Well I lmow. but nf it's to “preserve thc pumy of‘ W
the races,”” why aren’t they as much enmled to have the pumy of“ ‘
(hﬂf races protected as the white race is?.

. MR MC ILWAINE They are, Your Honor

THE COURT How can. you-—-what prohlbns nt undet Vnmma !
law? What prohibits a Negro from marrying an lndmn? What pre-
‘vents a Negro from marrymg a Japanese ora Malay? ‘ Co

'MR. MC ILWAINE: There's nothmg. and there’s no(hmg um[
prohlbns the whnes. either.

THE COURT Beg your pardon?

MR. MC lLWAlNE There's nothmg that prohlbuls the whites,

‘ enher, 'Your Honor. As I've undertaken to say, Your Honor, the

* Virginia statute deals with Vu'gmna s situation. The western stat- '
‘utes, where the racial classification of a state may be one-third

~Caucasian; one-third Negro; and one-third Oriental, those statutes

* deal with that problem. But the Virginia problem does not present

- any question of any social evil with which the legislature is. oobliged

' to deal resulting from interracial marriage between Negroes and T
" Malays or whites and Malays, because there is no significant popu- o

“lation dlsmbuuon. to that extent, in Vlrgmla ‘
' THE COURT: Well, | understood from the brief of Mr. Marutani

- that there are 1,750 Japanese in Vlrgnma, accordmg to the Iast o
L census it ‘

“MR MC ILWAINE l do not say that this is not s0.
E THE COURT Do we deny equal protecuon to them? , :
lMR MC. ILWAINB No, sir, because that sort of a racial composl- ‘

" tion, Your Honor, which constitutes less than one-fourth of one

o percent, does not present the pfobabnmy of sufficient interracial e

‘marriages and sufficient difficulty for the legislature to be teqmred; ¥ Ui

B to deal wnh it. The leglslature m this statute has covered-— e

¥ ‘THE COURT 'You mean, in pnnclple, because there are only a
few people of one race m Vlrglma. that Vlrglma can say lhey have:
. no nghts" ‘ ‘




‘,MR MC lLWAINE It nsn'tamatter of saying they Iuve no nghts. | o
- Your Honor It’s a matter of saymg tha( they do not. presem a-,; :
problem. ~ o ‘ Sy

. THE COU RT You re saymg they dos't have the same nghts as the.
‘ other race. the whne race, (o keep the:r race pure..

MR MC ILWMNE We slmply say that i in Vnrglml that se;mem.“
- of the populauon does not present a problem with which we are
. requnred to deal The Justrr ication for these statutes—-

| ‘TH E COURT Iecause you haven t got enough of them? Is thlt |t?
‘ MR MC ILWAINE That is correct. Yes, sir.
”\THE couar Well-—‘ : |

'MR.MC lLWAINE And on that point thns Court has clearly said
that a statute is not unconstitutional simply because it does not .
reach every facet of the evil with which it might concervably deal.

+ Suppose in Virginia there were no Japanese Would a statute be

- unconsmuuoml-suppose Vnrglma £} populauon was entirely, 100

- percent, white and colored, in any proportion you want, but there

- were no Japanese in Vnrgrma Would a statute which did not under- -
take toregulate marriages between Mongols or Malays or Japanese
" be unconstitutional srmply because it didn’t regulate a relanonshlp: ‘

which doesn’t even exist, u under Virginia law? . L

Now the: fact that there are only a few does nor-you cannot B
‘inflate this minority group into constitutional significance, when =
you are talkmg about the Iegrslature dealing with the problems with .~

which it is likely to be faced. The statute doesn’t have to apply,
“with mathematical nicety; it is sul‘ficrent if it reasonably deals with.

what the legislature can reasonably apprehend to be an evil. And

with 99 percent of the population of Virginia in one of these two'
‘races, the danger of interracial mamage. insofar as Virginia is con-

~ cerned, is the danger of marriage between white and colored; not -

the danger of mamage of cither the white or the colored wrih races

B - which, for all intents and purposes, hardly exist.

As one of the text writers which they have cited in- their brief, -

Mr. Applebaum, in a treatise entitled “Mnscegenauon Statutes: A :

-Constitutional and Somal Probiem,"’ which is probably the most
- balanced analysis of (hese statutes which we have found, uys this: ,
"‘Coverages of other races in the South is hardly necessary, since

= ‘(hey scarcely exist.”* And surely this is tn ¢ under the equal protec-

~tion clause. “The Legislature of Virginia is not required to foresee '
that soime day there may be in Vrrsrma a significant populallon of

another racial group whlch may requrre Vlrglma to deal with that: L |

: problem 5
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l“f_v‘ THE COURT Therearealot ol‘ lnduns in lheSoulh aren !lherc"_
"~ MR.MC lLWAlNE. In lhe Soulh. ;enerally ya. more m the Mld- L

- west, llhmk
“THE COURT: This man said (here weren't,

MR: MC lLWAlNE Very few i in Vlumu, R R PO
- As say, the statistics show that all other rlces combmed out- ‘
.~ side of white and Negro, constitute Jess than moom of | percent

- of Virginia's population, according to the 1960 census. And those
figures have not varied more than I or 2 percent from the 1950
: populatlon figures. So that the problem of other types of interracial

~ marriages which caused interracial mamue statutes of western T

- states to consider: the Oriental problem. jllﬂ samply doesn t exnst in
Vnrgnma ‘ ,

'THE COURTS: l suppose that if cither ol’ us happened to bc oneof
the 1,750 Japanese who are in the State, and you had a law of that

o kmd we‘d feel that we were somewhat demeaned, would we not?

MR MC ILWAINE I don't see how we would, Your Honor {
~mean so far as this statute is concerned there's no proh:bmon
‘agamst whites or Negroes marrying any other races :

THE COURT: Well, there would be, probably. agamst Japanese‘ .
marrymg wlm&s Lo

MR, MC lLWAlNE No, srr, not undcr lhls slalulc There is no‘ o
‘ prohlbmon—- - :

: THE COURT It was a rather open quesuon as to wl\at— P o

‘ MR. MC ILWAINE Well, they do. Your Honor. because they
insist on dragging into this case statutes which are not here, which

“they can easily attack. I mean it's a well-known slrategem to attack
the easy stalule, which is srmply not mvolved in this case.

THE COURT: Does your sla(ute apply only to “colored people." ‘

T Negroes"

MR. MC lLWAlNEr "Whne and colored people."-whue and'
‘colorcd pcoplc-—thal sall, ‘

) THE COURT What are "colored"" "

MR MC lLWAlNE Colored people are defined in Vrrgama o Y

‘ ‘stalutes the same way they’re defined by the United States Depart-
ment of Census, Your Honor: Those people who have Negro blood

. or have any mixed Negro ‘blood. are consudered to be. colorede =
Lo people Thc Vnrgmla Slalute— ‘ ‘
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THE COURT: It does apply, doan’t it, to American mduns" o
anyone has more than one-sixteenth of Indlan blood in. htm. tt .

e applm to him, doesn’t it? .
. MR, MC ILWAINE: No, sir. Tlm's 20:54, again,

( THE COURT That’s your sarne body of law i in this atea. isa't i

‘ MR MC ILWAINE No, sir, because the iwo statutes wlnch you‘ |

" haveinvoived in this case, Your Honor, were on'malty started asa
prototype in 1691, and they had been on the Virginia books for
‘more than two centuncs The law to which they refer, the law
growing out of what they call the “hysteria of the 1920, is an

~ entirely separate law which was dpstgncd 1o preserve the purity of -

~the white race. It is a statute which is not befo:e this Court, and a
 statute which we are not defcndtng :

‘ THE COURT Havc you evet declared it 1o be unconstttuttonal—- o
© MR.MCILWAINE: No, sir. Rt |
THE ‘COURT: —or mvalld" ‘

.MR MC lLWAlNE No. sir. Thc Vtrgtma courts have not

THE COURT. Itsone of a group of statutes. is it not, tntend‘ed‘ o
.+ make it intolerable or impossible, or to be very burdensome, for

white and colored people to marry, and for the Japanese and white
_people to marry, and all these others? How can they be scpat’ated? 1
don’t quite understand that, .

~MR. MC ILWAINE: Theycanbeseparated ‘Your Honor, because -
“of the fact that historically, and in. their coveraze. and tn the
g ‘:context of thls case, they are dif| ferent. ‘ ‘

THE COURT Are they not all bascd on the ptcmtse of domg
‘something to make it bad, or hard, or dtfﬁcult, or tllcgal for thc ‘

. two groups to marry" ‘

 MR.MC ‘iLWAINB The statutc bcforc Your Honors is of that

E nature.

it

" THE COURT: AII the youps_

MR, MCILWAINE ‘Thetwo groups. but thc statute to whtch thcy S
- refer, which is not mentioned in the Vtrgtma opinion which has
never been applied to them, which is not now applied to them, and

o whtch this Court. we respet:tfully submit, cannot possibly | reach, is
- a statute which forbtds a whtte pcrson 1o marry any otlter than a.
: whttc person : :




i 1
: IR
i 0

‘ )THE COURT What effcct does that have ona whnte person and a S
; ‘colorcd person who marned in Ncw York and movcd to Vnrgmna to
‘hve" : . 3

'MR. MC lLWAlNE A whntc person and a colorcd pcrson who T

* married in New York and moved to Virginia to live, under- ‘that
statute their marnagc would not be rccogmzcd in Vnrglma. undcr ‘

i lhal statute or under thns statute.’

THE COURT: Under Vng:ma law" S
: MR MC ILWAINE Undcr Vnrglma law : L
lTHE COURT So that thcy would bc Ilvmg in adul(cry" :

MR. MC ILWAINE Thals corrcct Your Honor-—-vvcll cnlher
that or- ‘

“THE COURT: _fornication?

MR MC lLWAlNE -formcauon or l“lCll cohabuauon
THE COURT: Then that could be punished, could it not? -
'MR. MC [LWAINE: Yes, sir.

‘ THE COURT: Asa fclony" |

" MR. MC ILWAINE No. sir. Thc mamage. you see, |f it were -~
‘between residents of New York, would not offend either of these

E two statutes at all. It would be a felony if they were Vnrgmla rcsu- R

‘ dems and left thc Slalc for that purpose

" THE COURT: 1 thought you had a general statute that says cvery it

‘ ‘mamagc bctwccn a colored person and a whne was vond-— "
- MR. MC lLWAlNE‘ That’s nghl

o "THE COURT --wnhout thc necessnly of a dxvorcc or any othcr o
‘ Judncxal decree?

| j“MR MC lLWAan‘ That s cor;cct Your Honor ‘
"THE COURT Thcn thcy would bc hvmg m adultcry, would lhcy .

e ;not"

; MR MC ILWAINE No. snr. becausc Vnrgnma would not recogmzc "

the marriage s void, and the offense there would probably be the
‘same type ¢i offense;that this Court considered in McLaughlm r

| against Flomla. namcly, |lhcnt cohabltauon. mnsdemcanor

' THE COURT l undcrstood carhcr in your argumcm that if lhe ‘




“:Slalc of Vnrgnma had shown 0 strong an mtcresl as lhey have‘

shown in this case, *‘to prescrve the pumy of the races,” that they . |

probably would not recognize the marnage of another state.

MR. MC ILWAINE | thmk that is true, Your Honor. but it does
- not follow that if’ they came to Virginia they would be guilty of a.

; fclony Only those citizens of Virginia who purport to engage in‘a
. miscegenetic marnage. or who' leave the State and go to anotker
state with the intention of returning to Virginia, to evade the law, .
are guilty of'a felony. The legal consequences which would flow

from the position you put would be that Virginia would not recog- '

: mzc this couplc as bemg mamed at all. They would not vnolate-

- THE. COURT Thereforc they would fall, under (hc law, would‘ ; |

they not" :

» ~“MR. MC lLWAlNE Thercfore (hcy would fall undcr the mls-
demeanor statutes l believe it is,. Your Honor, forbnddmg |ll|cn co-» ‘
habnauon e : . ‘

. THE COURT It wouldbccnmmal o
MR. MC ILWAINE: It wouldbccrlmmal yes.

v ‘THE COURT I'thought the other statute whnch sald tha( cohablta-
“tion between whites—or between: negroes—was only a misdemea-
nor, but that if it was betwecn whnes and Negrocs, it was a fclony

‘MR MC ILWAINE No, s.r, ma: sthe Flonda casc

B “THE COURT Beg your pardon"

‘ ‘MR MC ILWAINE: That is the Florida case whlch the Court con-

’sudcred In Vuglma. the Iaw is just a s:mplc. nonracnal l“ltlt co- . K

‘habltauon statute.

 Inthe brief on behalf of appellams—and wnth thls 1 w:ll move R
to a conclusion—an article is cited which, as | say. we hink tobe

"ithe best-balanced of the authorities mvcsummg this roblem. |
suppose that in reading from it I can summarize best the results of

an investigation of the materials which are available and the char-

' acterization of those materials. The author of that article says this: Lo

“‘Reference to scientific and sociological evidence of the-unde-

o ‘sirab:hty of amalgamauon is frequcntly made, but the courts have .

- ‘rarely examined any ‘of this ewdence ‘The California Court in Perez.
- made the first real inquiry into the evidence and found that the

 weight of the evidence refuted the view that the Negro race or that -

_the progeny of interracial marriages is inferior. It is not the | purposv: :

“of this articleto reach any concluslon tegardmg the available scien-
tific data on thc results of mlsccgenauon It will sumce to mdwatc. S

o
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by a briel survey of the materials, that there may.arguably be suffi-
cient evidence on both sides of the controversy to afford some basis
fora legislature 1o take either side.”” He goes on: ‘A Iargc number

- of studies and research. pfc;ccls have concluded that msscegenauon
is undesirable.’

He points out that Jusuce Shenk dnssemmg in Perez. cited ten =

‘authorities, one of which itself cited ten additional authorities,

. which would support a legnslauvc finding that amalgamauon of the

~ races is inimical io the public welfare. He says that these studies

were frequently made by notable scnenusts and have reached that
conclusion. -

He then goes on and says *“The au(hormcs ﬁndmg that lntc;- ‘

I

racial intermixture has no harmful effects are also  quite

'numerous.”’ And he considered the authorities available on that.

point, including the UNESCO statement. And he concludes:

““Nonetheless, there is still considerable debate in comparatively

‘recent studies as (o the desirability of racial intermixture., Thus,

even today. a lcglslaturc can find some scientific support for the'
position that miscegenation sh0uld be banned.”

‘He then goes on to say that of course the socnologncal evndence Ve

is even more persuasive in support of a policy against miscegena-

tion. And in the later portion of the article, he takes the position

that even if the presumption of the validity of the statute should be

- reversed and the state were required to carry the burden of

* justifying the statute as a piece of social leglslauon. he says that (hel :

- social harm argument would present a closer case.

He says: *‘But, again, it is not likely that the state could ptove‘

that the social difficulties of the children of mlscegenous couples
are cxcepnonal enough to overcome a presumption against racial
categorization.” He's assuming here that the presumpuon is
against the state. ‘‘Concrete evidence of ihe ef! fect upon such chil-

dren would be difficult to obtain, particularly since mlscegenanon .

is not widespread. The state, lhen. could not present any definite
~estimate of the polcnual of the evil it is anempuns to prevent. A

state mnght produce a strong case by investing in research, but lhal o

would involve considerable time and expense. s

Now, of course, we say it involves no time, and thc expense is
sumply an expendnure of $10. The study whnch he is suggeslmgf

- should be made to enable the state to carry the burden of justifying

. the statute, even if the burden were upon the. state, has already been
" made; and it was rollmg off the presses even as Mr. Applebaumy
‘ ‘wrote lhus amclc Therc is no refcrencc in that—

- THE COURT: Assummg. Mr. Mcllwamc. that hc s comct in hns‘ :

' scientific fmdmgs does he equate any of those things to. the rights.

- - of people under the Fourtecmh Amcndmem to cqual protecuon of’f

the laws"



s IMR MC ILWAINE ch, mdced Your Honor
THE COURT He does that?

- MR. MC |LWAINE On both srdcs ol' thc qucsuon. yes Your
Honor. . ‘ ‘ ;

‘ THE COURT Hc argucs-— ‘ v
‘ MR MC ILWAINE Hc argucs bolh sides of thc quesuon
THE COURT Is hc a lcgal wmcr" :

MR.MC ILWAINE Yes, Your Honor. Thc gcmlcman in quesuon :
~ isamember of the Bar of the District of Columbia, an associate of
Covington and Burling in Washington, a B.A. at Yale Umversuy, :
~and an LL.B. at Harvard Law School.
‘ - He concludcs. or I would assume he concludcs. that n is neces-
- sary for the Court 1o reverse the presumpuon in favor of the legis-
. lation, to a presumption against the lcgrslauon. for these statutes to
be declared unconstitutional. If the presumpuon in favor of the
legislation is permitted to prevail, then there is arguable evidence
*on both sides of this question, and the Court is not justified in
ovcr‘urmng the legisiative dctermmauon on this point._ I the

‘presumption is against us, we say that, despite the fact that this -

article would seem to indicate that the State couldn t carry the bur-

e den, he said the particular. dlfﬁculty would be in the absence of
4. evidenceof a sociological natur=, which we say is now at hand, and’

which clcarly shows that the'State has a justifi iable and overrrdmg‘ ;
interest in prcvcmmg interracial marnages ‘ :
. Of course, we go fundamentally to the prcposmon that for

over 100 ycars. since ‘the Fourteenth Amendment was adopted,

numerous statcs—as late as 1956, the majoruy of the states—and s

now even 16 states, have been exercising this power without any
‘question being raised as to thc authomy of the slatc to cxcrcrse (h)s‘ -

‘ powcr o
; THE COURT: Thosc happen tobe thc same 16 stancs that havc the
‘ school segregation laws. do lhey not? ‘

”MR MC ILWAINE: A number of them are not, Your Honorr ‘[
, Most of lhcm are soulhcrn or border sla(cs ‘

o “THE COURT “’hrch among thc 16 are not among thosc thal hadf
scgrcgauon laws" L

MR. MC lLWAINE‘ Your Honor has askod me a qucstron—-l amﬁ R b

W not sure about the states which had the miscegenation laws. I'can
‘give Your Honors the states whnch now—the 16 slales——whlch havc
thcsc Iaws on thcrr books at the' prcscnt ume C

4l ,‘




THE COURT: ch

" MR. MC ILWAINE But 1 do not havc avanlablc thc states wh:ch‘ | i

: had anumlsccgcnauon—-l mcan school segtegauon statutes.

~ THE COURT: No. I'm talking about thos¢ 16. I've just been
.. looking at the list, and | can 't—I can’t see a singlc one of these :
~ states that wasn’t among those that had the school scgresauonz‘ e

“laws. You may find .one; but | thmk ‘they’ re |dent|cal. 1
~ "MR.MC ILWAINE Well, M\ssoun—l'm not sure.
‘ ‘THE COURT Yes, Mlssoun did have '
'MR. MC ILWAINE: Wcll——'
THE COURT: Oklahoma is a bordcr statc, it did have us 1
* MR. MC ILWAINE: ch. Your Honor. |

THE COURT: Well, n xsn ta maucr of any gtcat conscquence o

MR. MC lLWAINE ‘But, of coursc, we say that there were 30 1
states, in 1950, which had these statutes; and those states mciudcd a
number of the western statcs—-Wyommg. Cal:forma. and

: i Washmglon

~ THE COURT: And they's ve all— | L
" MR.MC lLWAlNE Thcy ve rcpcalcd thc:r statutes. as Maryland,‘ -

has repealed it.:

- And we say that this would indicate to us that this problem is
1 ,onc which should be left to the Icglslamres Each individual state
- has the right to make this determination for itself, because under

the Fourteenth Amendment it was intended to leave the problem

- here. The judicial decisions contemporaneous’ ‘with the Fourteenth -

~ ‘Amendment, and all of the decisions with the exception of the

- Perez case, since that time have confirmed the common under-
‘standing of everyone, that these statutes were not within the scope .

of the Fourteenth Amendment. And we say it is unhkely that

judges from all the states, and from both judIClal’ICS. could have for
solong a penod of time acted in dlsregard of the provmons of the

! Constitution or in any |gnora = of what its provmons wereq

' mlcndcd to accompllsh S

: QVTHE COURT Ceuld I ask you a ques(non. bcforc you sit down?' i
‘ Assummg, ‘for. the momcm. that ‘your hlsloncal argument’ is
rejected, how would you rationalize a decision upholding this

o statute with Brown against The Board of Educalmn?

MR. MC ILWAINE You mcan ratlonallze a dccnswn upholdmg;h

; thns s!aluxc" ‘ N e
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- THE COURT Upholdmg thls statute, Assumm“ 1
" historical argument is rqccted—a‘nd I'm exprcssmg no view on
" that, or intimating no view, whatsoever—but starting from that
premnsc. how would you ratlonahzc a declslon upholdmg the
statute, with Brown agamst The Board" L ‘ :

MR. MC lLWAlNE Well I would say thwt Brown agamsl The
'Board of Education proceeded upon the premise that education
was fundamental to good citizenship; that it was a necessary‘_
- requirement of good citizenship that all children ‘were, in the
modern age, required to be educated; and that the nght to be edu-

‘now, that your A

cated, in the present-day world, was one of overriding importance;

. and, thal that right could not be infringed by a statute which the
Court found madc the educauonal opportunmes inherently
unequal :

THE COURT Wouldn t you say the nght to marry and to bcar'
children is cqua:iy mportant’ ‘

MR. MC ILWAINE: 1 would say ‘that the ngh( to marry, nfl were 3 o

f rationalizing the dCCISIOII upholding it, would under the decisions
of this Court—Meyer against Nebraska, and Pierce against the

L ‘Soc:ely of Sisters, and Skinner against Oklahoma—that also say
~ . that the right to marry is a right. But there is no rcqulremcm tha( .

people marry And therefore, a statute which forbids marriage. |s .
‘not the same as forblddmg children to receive education, :
‘Now, if you say a decision is going to uphold the statuge, then
~ you just naturally flow from the fact that marriage is a right; that it
~cannot be arbitrarily infringed; then if you make the statement that
any racial classification necessarily infringes the right, then you

. have a decision of course which would be consistent with Brown ‘

- against The Board of Educalmn, if you take that view.
But, in that case, you do not come to the prOposmon of the
~ power of the state to forbid interracial marnagcs. and the interest

~of the state in doing so on the. basis of the valid scncnuﬁc ¢vidence

that exists on the detrimental effects of mtcrracual marnagc. Tdon't
see how you can start with a right and come to the proposmon that

_the state statute infringes the right, unless you exclude the evidence
whnch tends to show that the statute in question is rational, Bacause

_even rights, the right to marry, is sub)ccted to rcasonablc llmna—‘ o

tions by the state. It’s always been.

The polygamy statute has never been qucstloncd Thc incest: | S

» Tsta(u(cs have never been qucsnoned They have, in- fact, been
- specifically upheld, and upheld dgainst the chatgc, in Rcynolds v,

. The United Smles, that the person convicted there had a rchgnous’

~ duty to marry. Not that he had a right to marry—his religious

jtenc(s asa Mormon rcqm:cd hnm to marry-—and thls Court held o
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that the fact that his rclngnous lcnets rcqulred hnm to do so did not
prevent him from being convucted cmmnally from enxasmg in a
pqugamous marnagc

So, you can't reach the conclusmn that lh\s statute mfrmgcs a

-right under the. Fourteenth Amendment without examining evi-

‘ _dence on behalf of the State to show that the infringement is a rea: -

‘sonable one; just as reasonable, as far as we can determine—there’s
far more evidence of the reasonableness of aban aumsl interracial

- 'marriage than there is agamal polygamous. or incestuous marri-

ages, as far as the scientific proposition is concerned. But I cannot

conceive of this Court stnkmg down a polygamy or incest statute

" on the basis of scientific evidence. And I submit that it would be

~no more appropriate for thls Couft 10 mvalldatc thc mlscegena-
 tion statute on that basis,

THE COURT Mr. Mcllwamc. dldn ch. in lhe scgrcgatlon cascs. R

! ‘dencc" to the effect lhal the whncs would bc mjurcd by having to '
go to school with the Negroes? o

: MR MC ILWAINE Your Honof, I—
THE COURT: Isn"t lhal lhc same argumcnt you re makmg hcrc?
MR MC ILWAINE Yes, sir, itis, Butitis being made in a context

in which the evidence in support of the proposition is existing

~evidence which is voluminous in its character, and which supports

. the-view not of racial superiority or inferiority, but a snmp!e matter

- of difference; that the difference is such that the progeny of the
intermarried are harmed by it; and that the divorce rate arises from

" the difference, not from thc mfenomy." or “supenonty."

cither race. .
‘ Thank you Mr Chief Justncc

“‘MR CHIEF JUSTICE WARREN: Mr. Cohcn?

i R!:BUTTAL ORAL ARGUMENT OF
" BERNARDS. COHEN, ESQ.,
~ON BEHALF OF APPBLLANTS

MR COHEN: The Stale has made a strong argument in favor o
the Court limiting its decision to Sections 20-58 and 20-59 but has
very, very carefully avoided the fact that 20-58-——wmch |s classnf mi

" as an eévasion statute—is much more than that. . o
Section 20-58 canniot exist without 20- 54 becausc it rcrcrs lo a

: : “Whue person,” and there is nowhere else in the Vlrglma Code that .
- a'white person is defined, other than in Section 20-54, which isa
"gcneral ban on mtcrracnal marnagc So. il he says thal 20-58 and

R



20-59 are before thls Court n is absolulely necessary that 20-54 I

also be considered, because 58 and 59 could not stand, without the
-~ definition. in 54. In addmon. the definition of *‘colored person." ‘

appears in Scclron l -14 of the Vrrgrma Code. lnd srmllarly |s herc Lo ‘

mvolved i

" These are the VCry minimum number of secuons which could
‘possibly be involved. But we go further. When the Racial Integrity
Act of 1924 was passed, it was passed as a single Act, with 10
~ sections. It is true, and we do not argue with the State, that 20:58
- and 59 were Sections which had preexisted the Racial Integrity Act

of 1924, and were just added on with the other Sections. But it was - .
~part and parcel of one Act, and today the mere fact that it's =

codified in the Virginia Code with different numbers does not
detract from the fact that it was passed as one legislative act on cre
day, with the same vote. bcfore thc Vrrglma Icglslature Thcy are‘
mscparable

" TheState has urged that thc lcglslatrve hlstory is concluswc on
the Fourteenth Amendment, and that nobody has stated that the
'Fourteenth’ Amendment drd expand the meaning of equal protec- -
tion and due process over and above what was meam to be included

in the Civil Rights Act of 1866. In our brief; at page 30, we take =
- issue with this. And, again at page’ 32 cntmg Brckel The Original - -

Underslandmg and the ‘Segregation Decmon. we go on to. say,
referrmg to the Bickel work, that **A correct appmsal of the legis-

lative history, of the broad guarantees of the Fourteenth Amend-

~_ment, for purposes of constitutional ad)udlcahon. is that they were

open-ended and meant‘to be expounded in llght of changmg mnes . 1

and circumstances.’
On page 32, we mducate that the Blckcl artlclc has concluded

‘that the principle of the Brown case should control the constitu- :
" ‘tionality of the miscegenation laws. This is in the Bickel article,

“The Least Dangerous Branch,” at page 71, published in 1962.

~ This is'a definitive work and lhus is the srudy of the legislative ,‘ |

history of the Fourteenth Amendment that has reached the very
conclusron thal the Slarc would have us belrevc nobody can reach.

THE COURT You can frnd people on the othcr srde of !hat '
artlclc :

" MR. COHEN: Oh, yes, Your Honor, ‘
“Another pomt of statutory construction, 1 thmk Your Honor. :

. Whlch | thmJ( is very srgmﬁcant If the framcrs had the'intent to -~
-exclude annmrscegcnauons(aturcs, it would have taken but a smglc y

phrase in the Fourteenth Amendment to- say, “cxcludmg anti-
mnsccgenanon statutes.’” The Ianguage was broad. The Ianguage
was sweeping. The language was meant to include equal protection

for Négrocs Thal was at thc very hearl of n and that cqual pro« v
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: lccuon mcluded lhe nght to many. as any other human bcmg hnd ‘
the right to mafrry, subject to only the same limitations,

‘ ‘The State has said that the amount of persons other than

. .Negroes and’ whites involved is *‘very mslgmﬁcant." and “Vctyy
small,’* Well, this is the first Ncgro-whne miscegenation case in
Vlrgnma to come to the Suprcmc Court, It is the first Negro-whnc :
miscegenation case t0 go 1o the Supreme Court of Appeals of

Virginia. There have been a handl‘ul of others, every single one of '

‘ “them involving a person of what might be called “yellow"
_-extraction, or Malaysian, or Filipinos, and whne persom So, to
" say that the pmblem itself is “mslgmficant" in Vlrgmla is not at

~ all as reflected in' the actual case law in Virginia, The case of .

Calmer v. Calmer involved a Flhpmo The case of Naim v. Naim
_involved a.possible Oriental whose background was not exactly
clear, from the record. ; ,
' Now, the State is. |gnonng a vcry |mponam pomt. whnch we
* cannot ovcremphasnzc If this decnsnon only goes to Sections 58 and
59 of the statute—and that is the right of Richard and Mnldrcdg

Loving to wake up in the morning, or.to go- sleep at mght knowing ;

‘that the sheriff will not be knocking on their door or shining a light
in their face in the privacy of their bedroom, for “illicit cohabita-
tion"'—if 58 and 59 are found unconstitutional, and 54 is allowed
to remain on the books, that is precisely whal can happen,
It will be an exact repetition of what. in fact, did happen to.
thcm And this Court will not have given the Lovings the relief thcy
require. The Lovings have the right to goto slecp at night, knowing
that should they not awake in the mormns their children will have

" the rightto ml'(enl from them, under smestacy They have the ngh\ :

to be secure in knowmg that if they: go to sleep and do not wake in
' themorning, that one of them, a survivor of them, has the right to-
social security benefits. All of these are denied to them, and they ‘

_ willnot be denied to them if the whole amlmlsccgenanon scheme of
* Virginia, Sections 20-50 lhrough 20-60, are found unconstitutional, -
‘ While | do not place great, emphasns on Rabbi Gordon, I feel
compcllcd to note that in the State’s quotes from Rabbi Gordon,

thete is  conspicuous absence of the followmg ‘quotation, on

appendix page 4, which would fit neatly in the ellipses shown there.

Rabbi Gordon states, and it is not printed in the State’s brief: ‘Our

democracy would soon be defeated if any group on the American

~scene was required to cut itself off from contact with persons of . -

* other religions or races. The segregation of any group, religious or
“racial, either voluntarily or mvolumanly. ls unthmkablc and even

' dangerous to the body politic.” .
Now Vlrgmla stands here today. and in this. Lovmg cuse, for
~the first time, tries to find a )usuﬁcatlon other than white racial
‘sumcmacy for. the existence of |ts slatute. Mr. Mcllwamc is quue '
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_candid tha( thls isa currcnl day jusuhcauon. not thc Jummatnon ‘

of the framers. On the one hand, I see a little dilemma here. He

- asks that the Court look to the intent of the framers of the Four- =
~teenth Amendment, but to |gnore the framers of the 1924 Act to -

Preserve. Racnal Integrity in Vurglma It is not a dllemma 1 would :

‘ hkc to be in.

THE COURT: Wcll isn’L it true lhm rahonahzahom and Justmca- o

Cuons for statutes changc over time?

MR. COHEN l havc no qu-mcl with that slatcmcm. Your Honor.‘

isn’t |mportam”

MR. COHEN No, 1 don t feel that dilemma a( all Your Honor.

- THE COURT You re almost in the same dilemma yoursclf nrcn e
you, quoting the legislaiive history of thc Virginia statute but
ulanmmg that the lcgnslanvc hnstory of thc Fourtecnth Amcndmcnt :

We do not, for a. moment, concede that the legislative history of the

! Fourtccmh Amcndmcm 1§ clear, or conclusnvc, that they meant to
exclude mnsccgcnahc marriages. Mr Mc** - ~ine has stood here

and, 1 believe, conceded that the intent of thc framers of the 1924

.. Actof Racial lmegmy was a white. suprcmacy act So 1 don t fccl at
‘ w’all uncomfortable in that snuatlon .
-On tiie one hand ‘thé State urges that itis nol nccesSary to pro- .

hibit or for the statute to g0 against smallér minority groups that
cxnst in Virginia. And | say, lhcn, why have they taken the trouble
in Section 54 to prohibit marriages between whites and Malaysnans

or whites and anybody else? The fact of the matter is that it is
important in the statutory scheme of Vlrgmla to dlscnmmalc

against anybody but white people.

Now, while there is no definitive case dccnsnon asto whc(hcr or
not a New York couple involved in a mlscegcncuc marnagc moving
o Vnrgmm would be prosecuted. fora felony-—and I admit it might

" be open to some judicial interpretation—=1 feel strongly. and I think

the Court can. reach this decision and I think some authorities

_writing in law )ournals have reached thc dccnsnon. that: under
~Section 20-59, referring to “‘any white person mtermarrymg with a

colored, he shall be gmlty of a fclony and shall be pumshcd by I

~ very same Racial Integrity Act of 1924, five : sections: after the act

this State to marry any save a white person’'—1 don’t see how it is

' possible to conclude that even a. New York couple would not bc‘

" prosecuted for a felony in Virginia,
In any event, thc Stalc has com.cdtd lhal thcy ccnamly would‘
{ £
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~ confinementin the penitentiary for not less than one nor more than '
five years."" | don't:see how there's any doubl—-appcanng inthe

.. which says, *‘It shall hereafier be. unlawful for any white person in -




be gunlly of a crime, thavof illicit cohabitation, and has teft the rest

open. We argnc that certainly there is no doubt that there are some

~ prosecutors at the lower trial level, some’ pl.u.u; in Virginia, mm '

would have no compunction whatsoever in going ahead and’ prose-

umng under 59 as a rclony, «.ouplcs mov:ng into thc Smw mmlved ‘

ina nmceg,cnalu. marrmw

, 'THL COURT: ln New York. ‘thy don't have a .smlulc

' MR COHEN: Not m our l\nowlcdgc, and to our mcarch, Y(‘)ur ;

- Hm\m.
I‘HF (.()UR I ln any of lhc norlhcrn sldtu"

| ‘,‘MR COHEN: | bchcvc some o| thc northcrn states dld Your
Honor,

together and agree on only one point: That the Court should not go

_into the morass of smnolnglcal ‘evidénce that is available on both

" sides of the qucsnon We strongly urge that it is not neeessary, and
that our position on the eéqual protection clause of the Fourteenth
Amendment and the due process cladse of the Fourteenth Amend-
ment, spcufually related to it being an anti-racial Amendment,

‘gives this. Court sufficient breadth and sufhcncm dcpth o mvall- o

“date the entire statutory Schcmc.

Thank you, N AT BTN

Lcasf.d ]

Jthink lhc Sldtc s posmon and the .uppdlants pomnon come - . Z

[thrcupon oral “argument in: the above-entitled mattey:




