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PROCEEDINGS

‘MR. CHlEF JUSTICE WARREN NO 32, C G Gomtllton et
al., petitioners, versus ﬁm: M. Ligh([oot Mayor of thc Cnty ot“ ‘

L Tuskegce
THE CLERK Counsel are prescnt

[ MR. CHIEF JUSTICE WARREN: Mr Gny?

ORAL ARGUMENT OF FRED D GRAY ESQ ol
© " ON BEHALF OF PETlTlONERS

MR. GRAY: May- it plase the Court: Pt
 The argument of the petitioners is dlvnded mto (Wo parts. l ‘
~shall present to the Court the statement of the facts and the sur-

“rounding circumstances. Mr. ‘Carter will arguc the qttestlons of . |

law applicable to the facts in this case.

‘We feel that the facts in this case, as alle;ed in thc complamt.
are so important that we have reproduced an enlarged copy of Ex-
 hibit 2, attached (o the complamt which appears on page 13 of

the record, to aid the Court in understanding the facts. 'We shall
”pcnodtcally refer to thns map: to the rcar ot‘ me. pomtmg out— :

fms COURT: What is that?

" MR. GRAY: Yes, sir; that is an enlargcment of the Exhibat on
page 13 of the record. We shall pcnodtcllly refer to this map,
g pointing out certair: facts as alleged in the comphmt
. This'is a class action instituted by twelve Negroes who are
- former residents of th_e City of Tuskegee. Alabama, as the hmtts,
- of that city were prior to the enactment of Act. No. I40

THE COU RT: [lnaudtblel‘

o ‘Bccause of an lmperfcct tapmg system and agmg tapcs. some R
passagcs are maudtble £




MR. GRAY Yes, sir. V ‘
" The original limits extend the soutlmn bouﬂdmeo to thu Iine‘

L llndlcmngl. the northern boundaries (0 this line {Indicating); the |

western boundaries to the line here (lnd.anng].\ and the eastern
. boundmes to the line here. Those are the limits as they exisled o
+_ prior to the enactment of Act No. 140.

- _THE COURT Wn it wnhm the black lme or oumde the blacl:

- line?

: MR &GRAY The blaek line reprecents the presem bouudary MO i
changed the limits, wnhanmg it from here (Indicating) to this
point [Imudlblel. and it made these vanous ﬁgures L mdlolted -

' cutting in certain lrm -

‘THE COURT: So wlut s mslde the heavy black lme is what the
- lower court [lmud|ble] :

' MR. GRAY: No, sir; what's in the bllck lme represems whatisin ‘,

the mumcfpahty ‘What's on the outslde represents what l‘ormerly

o was il in the mumctpamy

THE COURT' May Iask how long the old Ium(s were-—had been¢ ‘
Cin exns(ence?

MR. GRAY: | am not sure, Your Honor, but l'm sure it had beeny '
in existence for somewhere over teh years. I'm not sure.

,‘ THE COURT Where i is the Tuskegee lnstltute on that map?

‘MR GRAY Tuskegee Institute i is here [lndlcatmsl. the northwest‘ o

% corner Iti is no longer in the c:ty.
" THE COURT That’s now outside.
‘MR, GRAY Itis now outside; yes, sir.

‘THE COURT Well just for geographlcal h:stoncal mterest._ i
- When was the Institute founded? . o

~MR. GRAY ‘The Institute was founded m-—-l beheve it was
‘ 1860—-1860 somethmg. I'm not sure. ‘ ‘

' THE COURT As carly as that?
MR. GRAY Yes, sir.

" THE COURT: Well, when did Doctor Washington get there? Do,
- you have any ldea? lt was about the turn of the oentury. wasn'l .
Cit? ' \ Lo

o MR. GRAY: Yes. sir, ‘ ‘ -
Thw class acnon is on behalf of (welve Negrocs Al| twelve of




these Ncaroes hve in various areas oumde of thc presenl cny. Imt PRRES
‘within the former city limits of Tuskegee. :

The action originated in the Federal .mirict Co\m for the
‘Middle District of Alabama, #nd the Ditrict Court there dis-
missed petitioner’s complaint. without a hearing 7 the merits.

o 'From. that action the petitioners appealed to the Court of Ap- : ‘
peals; and a divided court affirmed the mlm; of the Dmm:t‘ L

“Court; and this Court granted certiorari. :
" The complaint. nlleled—ch&llenged the oonsmunonahty of
'Act 140, which Act, as | have just indicated, changed these
‘boundaries from their old position 10 their prmm position. Peti-
- tioners allege that the bill on its face doet not dnsclose any purpose
' for redefining the— ‘

" THE COURT: Mr. Gray. the area which wns msidc the old city
 lines but outside the new lumts is n pm of anothet town or mu-
mcnpamy now?

:MR GRAY: It is not a mumcnpl'-ty of any kmd lt is stmply a-
part of the county as a whole.

‘ THE COURT: What is the name of the county? ‘
MR GRAY: Macon County, of whnch Tuskegee is the toumy

- seat.

" THE COURT. Macon County

THE COURT: And what was the populauon wnthm the old‘ -
boundaries and what is the present population? ‘ ‘

MR GRAY The old population was approxumtcly )ust bettcr.
than 6,000. We are unsable tc determine now, with the new bound- -
‘aries—the census has just been: ukcn and those ﬁgum ate not
‘available at this time.
' Petitioners have alleged ¢ mt the otmous purpose and lhc sole

purpose for the enactment of this statute is to deprive petmoncrs‘ o

~and the class they represent of the right to be residents of the City
of Tuskegee; to deny them the right to votg in mumcnpal electnons,

- solely because of their race and color. .

 We further. alle;e in the complaint that thns exclusiomry pur- |
~ pose and the effect is revealed, among other things, by the map
. and by other mauers whnch we shall call to the Codrt's attennon
. as we proceed.
- Now oompanng the old limits of the cxty with the pmem lnm-
its, we have the following afmeffects Prior to the enactment of

. Act No. 140, the city, as you can sec, was a perfect square, wasa |

- square. ‘Now the cny bcgms at thts pomt [lndlcatmg] It wcaves




around, and as bm we can detcct it mcludn or it hus,

- population of the city was $,397.
: " THE COURT State (hosc fi;ura uam. Ml‘. Gnyq Gl
" MR. GRAY: §, 397 was the Ne.ro populatlon of the cuy prior 0

' lhc Act.

“THE COURT: Out of what total popummn? S

MR. GRAY: Out of a total population of 6‘000--about 6 700

~ Now out of the 5,397 Negro residents prior (0 the Act, there
werc 400 qualified Negro voters. Since the Act, all of the concen-
trated areas of Negro residents have been excluded. For example,
the Tuskegee Institute area; the area on the northeast side of the
cnty. and on the southwest side of the city, on U.S. Hilhmy 80
going west toward Montgomery. All of these are concentrated Ne-
8ro areas, and all of lhese have been put outsnde of the cny. ‘

o THE COURT May I ask you onc questlon? ‘
- MR. GRAY: Cemmly, snr ‘

"THE COURT: You say there werc 400 quahﬁed voters.. That
means there were others rcyslcred and couldn t vote? ‘

MR. GRAY What I mean ns—‘

" THE COURT: What 1 want to know |s Dnd they actually cxercnse?
. the franchlse?

,MR GRAY Yes. snr, they dld ‘
,\THE COURT Vote for statc or county or cny clecuons"

MR. GRAY: For all clccuons. begmmng ‘with your. mumcnpal‘
elections l“ the way through prcsldenual elcctlons.

THE COURT Now the old Tuskcgec. was the govcmmem.»

o through a mayor?

'MR. GRAY: Yes, sir; there Was a mayor and a commlsston of
‘ formal govcmors—-of city council formal governors.

-THE COURT: And those were sub;ect to elecuon? They were‘,_»
~elected officials? ‘

‘MR, GRAY: Yes, sir. LR
THE COURT Dld you havc counly commnss:oners. or whltcver

F ‘thcy re ulled"

MR. GRAY Wc havc a County Board of Rcvcnuc. and_..‘ S

. ent sada Before the Act the entire popuhlum of the cuy-- Y T l




THE COURT Are they llso popularly elected?

MR, GRAY: Theymelected but ftom the county u . whok nﬂ,‘ i
L well as from tesidents of Tuske:ee

‘THE COURT: Now within the new boundanu. are thou-—(hek‘,“ B

" Negroes that are now contained within the new boundnrie:-thcy ‘
.. have the nght to vote for county. l suppose? ‘ , ;

" MR. GRAY Yes. sif,

THE COURT But they, of course. ue :hut out from any relmon‘
 to the government of what is now the City of Tuslte;ee. T

~ MR. GRAY: Exactly. And just within the last month there has
_ been a city election, md these Nc;rou were not permitted to vote
- in that election. ~

" THE COURT: (lmudnble] school attendance. Are the schoo!s o
whnch ‘were wnhm now without the City of Tuskegee? ‘ "

" 'MR. GRAY: ‘l‘he entire school system wnhm Macon Coun(y is a

‘county school system, so the school systcm as such is not affected 1
THE COURT (lnludnblcl ‘ ' :
' MR. GRAY: Since the Act, therc are now only four or five Negro .

-~ voters in Tuskegee. Before the Act, Tuskegee contained approxi- ‘ -,
" mately 1,310 white. persons, of whom approximately 600 are reg-

istered voters in the clty. Tuskegee still contains 1,310 white per-
sons, and it still contains approximately 600 white voters. In other

| ~words, as a result of chnngmg all of these boundaries not one

. white person. as far as we've been able to ascertain, has been ex-
" cluded.

For example, going em on U.S. 80 toward Albnny there are

‘white residents alorig the hxghway So the cuy Smnts extend out-
- ward along 80 east and include the white persons; and extending
"in the opposlte direction, on 80 west, where Negroes reside, the
city limits is only about three or four blocks ftom the downtown‘
section. S
This action must be considered, we submnt in the light of the

racial composition of Macon County—m the history and in the =
light of the racial composition of Macon County. For. enmplc.; o

_ the resident Negroes have had substantial difficulty in getting reg-

© istered. Approximately seven—elghths of the persons in Macon
- County are Negroes, leaving only one-cighth white. A constitu-

_tional amendment to the Alabama Constitution now gives the leg-
islature the authority to abolish Macon County and dees ns ici'- i
‘mory into the adjommg countus. 1I‘ the need arises. 3




’ Com\nykhednoboud‘ofte.ib SR

 this complaint was filed. And since that time, & board of registrars,

~ has been ap inied in Macon County, but only three Negroes
"have been qualified, which means that over a period of m foue

yuts only three Negroes have been eble to become r,‘ piia {.
* ers in Macon Coumy( : o

~ THE COURT: Well may I uk whether tlm muetnon hu been at o i
~all affected, or is tmphedly eﬂ‘ected. by this lttempted redis!rict- a
Cing? o -

. MR, GRAY Whet we re saylng. Your Honor, is (hat (hls Act—
and we Iuve alleged thns in our eompleim—should be consid- :
-ered— Coan «

- THE COURT | undemand tlut. $0 you've said l Imle whlle ago.
What I want to know is whether there is any relationship between:
the things you last said as to the disproportionate Negro represen-
~ tation among the registers and so. un—is that at all affected, |s ;
that result mﬂuenced by or affected by this. redtstnctmg? SR

han 18 months at the time :

MR. GRAY No more. ‘Your Honor, than the few Negroec who

. still remain in Tuskegee who are not registered will have dif ficulty
- getting registered, as is illustrated by the difficulty that they ve
~had over a period of years ;ettmg rewtered .

, “THE COURT: For reasons unrelated to the redlstnclmg
 MR. GRAY: Yes, snr
THE COURT. All rlght

" 'THE COURT: Mr. Gray, how about the mumcnpal services thlt a

these people were getting beforehand. Are they depnved of all
those services now? Let us say fire service, and things of thn L
‘kmo. are they beyond the fire services of the Ctty of Tuskegee? E

 MR. GRAY: Itis my undersundm; that they are.
'THE COURT: They are. PRI AP
‘ ,MR 'GRAY: Now in certain ueas l thmk the cny nlso owns the~=

. utnlmes But the utllmes are Stl“ furmshed ‘but they pay for them |

i THE COURT I suppose thal apphes elso to pohce?




RN .

o MR GRAY I unde(sund there has been & cufmlmem in pohce SO
‘petrols in the area. For eumple as. we lllege-— o :

* THE COURT: Do they patrol it at all; the City of Tuskegee? Do‘w :
they patrol the dutnct that's been cut of 7' o

"MR. GRAY: Some of the lreu-yes. sir, because they are still |

‘ wnhm—some of the areas are still m(hm the pohce junsdncuon of

L the city,

THE COURT: OI the state.

MR, GRAY: Of the cuy You see, in eddmon to the cuty lzmits. v
then the c:ty still controlt to some degree the police jurisdiction
whick, prior to the enactment of this law, extended for some three

~ miles heyond the actual city limits.But those persons within the
pohee jurigdiction tre not eligible to vote in the municipal elec-

~tion.

‘ THE COURT Well that must have been—-that 1he police authorlty‘ \
~ extended beyond the old limits of the City of Tuskegee must have
- been some other Alabnma legislation— ~

" 'MR. GRAY Yes; su'. that's correct. , :
‘ THE COURT ‘That's generally true of the state. lsn't u?
MR. GRAY Yes. snr

' THE COURT: Now does that pohee junsdncuon extend to the
~outer limits of the Clty of Tuskegee. Tuskegce befote the Act
complamed of here?

'MR. GRAY: Well there is a substantis! queetlon wnh rel‘erenee to
that, because our state statute states that a city whose population

is 6,000 or over, the boundaries extend for thrée miles; if it’s less ol

than 6,000, then it can extend for a mile and a half. And by the
substantlal reducuon in area, as we understand it, it would mean
that the present city limits—Tuskegee is. less tlun 6,000, so the

~ police junsdlcuon would only be a mile and a half and it would in

~_some instances; in other instances it would not..
' THE COURT: Well even if it's three miles, since there's a con-

: ftracuon. the three nnles wouldn‘t udute as far asit dld prevnous- o

. ‘y' e
S MR. ‘GRAY: No. sir; u would not. ‘ ; ;
 THE COURT: Would it go as fas as prev:ously or not? Wouxdgj ‘

_you tell me: Would a mile and a half go as far as the extreme - e

: southvVest corner shown on that map nght there?



" 'MR. GRAY do sir. From (hls pomt to here. [lndncatm;], it s*u
~ farther than a mile and a half. y 0

‘THE COURT l('l whlt? ,
MR.GRAY: It is farther. I'm saym; from this pomt llndmtmgl.

_the end of the city limits here (Indicating), to the outer end of the g

old city, m my opnmon it's farther than a mile and a half

" THE COURT Indicate where a mllc and a half is on your mlp. .
- from that pom( o ‘

MR. GRAY: Well, lwould havé o— .

THE COURT No. ffom where you first started wnth your poim-
er, from there. That's right. Now mdncate on your map how l'ar a

" mile and a half would take one.

'MR. GRAY: It would be d:fficult. without rcfemng to the sca!e‘ :
‘on the map here, Your Honor ‘ “

THE COURT Well: what is your scale?

MR. GRAY The scale is 800 feet to two mchu. l l»eheve
~ THE COURT: 800 what?

'MR. GRAY: 800 feet to two mches

THE COURT 400 feet to the mch thcn, ls that nght?
MR GRAY That's nght

“‘THE COURT: Twenty mches then, would be about 8, 000

MR. GRAY: Here [Indicating], from this pomt to thc end would‘
be [{Inaudible]— ‘

e We submit that—the complamt further lllegcs that the pur- o

pose and the effect of this Act is to deny Ncgroa the right to

vote, solely because of their race and color; that the Act deprived

1 pctmoners of the right to participate in other activities as residents

- of the City of Tuskcgee. solely because of their race and color, in

- violation of the Fourteenth Amendment to the Umted States Con-ya
.~ stitution and the Fifteenth Amendment. ‘
‘ - Mr. Caner will at this time argue the law in the casc

MR CHIEF JUST[CE WARREN: Mr. Clrter?

| ORAL ARGUMENT OF ROBERT L. CARTER ESQ 5
~ON BEHALF OF PETITIONERS

e MR ROBERT CARTER Our position in this case is quite :
; simple. We take the position that this is rurely a case of racial dis-
cnmmauon. solely and snmply racial dnscnmmanon, that thc natu- .




‘ ral resull of the passuc of Act l40 was to put out of the cny llm- p
“its, as has been indicated on this map, all the areas ol concen-.

trated Negro residents without affecting any Whlee ns aad "

without affecting any white qualcl'ied voters. "
~ Now, as you can see on here, what the map does-whai the ‘
chmges do is to weave in and around the Negro resndems in order

exclude as many of them as it possibly can. Now as Mr. Gray |

has pointed out, there has been no statement of the purpose of the

legislation other than the fact that we allege in our complaiit that

‘the: purposc of this lcgnslauon was discriminatory.

: Now it’s our position that as a result of the enactment of Act
140, that the petitioners and other Negroa similarly situated have

been deprived of personal and private constitutional rights protec-

" ted under the Fourteenth and Fifteenth Amendments (0 the Con- .

~ stitution of the United States; that they have been denied the nght
of mumcnpal residence in the city and the benefits which are inci-
.- dent thereto; and that they have been denied the nght to vote in

~ municipal elections. And we contend that they have been denied

these nghls solely bccause thcy are Negroes and for no other rea-.
son., .
; Now as the city has bcen redrawn Tuskegee has bccomc vir-
tually a white city, with Negroes dcmed the right to vote in the:
~ city and the right to live in the city. Now we take the: position, if
“the Court please, that it is quite obvious that Alabama could not
pass a statute which would openly disenfranchise Negroes, Wthh
- would Openly set a test of their right to vote in any election in any
territorial unit which was different from those applying to other

e persons, And if such a law were before the court, there would be

~'no question but that this would be constitutionally’ lmpermlsslblc.‘ R

- and that if such a claim were made, that this would be cognizable o
" in the Federal courts and that redress would be available.

' We also contend that if Alabama had passed a statute which
denied Ncgrocs the nght to live in Tuskcgee or to any of the bene-
fits which accrue to citizens of Tuskegee, that this would be a de-

nial of Fourteenth Amendment rights; that there would be no

question that this kind of claim would be ava:lable for redms in_

the Federal court. : o
- We further would like to pomt out to the Court on the basis

- of its decisions, that it would not matter whether this was done

s ‘openly or covertly. The fact that it was done and this was the re-

sult—there would be a claim of constitutional depnvauon wluch“ :
would bc actlonable beforc thc Federal Judncnary ‘



, ps that thus is our case; tlut tlus is the

Zs whnch are applied to these kinds of discri-

‘ rimig ons and dnsenfunchtsements. We feel that
this passage of Act 140'is asgi0ss: a case of racial discrimination

“as any case that Méme before this Court between Gitlow versus

: Hopkms zad, Cooper versus Aaron. We also contend that our al-

o . legations, the allegations which are undtsputed at this stage of the |

proceedings, which the court cited in its memoundum opinion in
the District Court, that these allegations of rank dmnmmauon
cannot be cast aside or discounted by placing labels upon them,

S labeling actlon one way or the other so far as the problem is.con-

cerned.-

We thmk that the fact that the defendants rely upon the cases oL

like Mount Pleasant versus Beckwith, which involves the plenary
power of a a state to redefine its borders, or Colfgrove versus Y
~Green—are not cases which apply to this situation,
‘We think that our situation is based upon settled constttu- B

- tional doctrine, that the state cannot discriminate against persons ;

' because of race, creed, or color. They can’t discriminate aumst :
them. in terms of the beneﬁts that are appltmble in terms of resi-
. dence; they can’t discriminate against them in terms of their nght W
“to ‘participate in any elecuons. and that where such claims are
made, that we have a pnma facie’ case whlch the Fedeul courts
can hear ‘

THE COURT lt |snt a questnon of Whether it’ s a prima facne, o

. ‘case or non-pnma l‘acne. i'sa questnon of whether thcy re allowed
'to go to school, isn’t it?

: MR. ROBER‘I‘ CARTER That s right. Our problem is that. mf
the kinds of cases that we have alleged, that it is the kind of case
“in which no:mally we have been permitted—in the htstory of the
- kinds of race discrimination cases which occur, there has been no
‘question that this type of case can go to coun and that we hlve a
right to a hearing on the merits.

Now this, we think, is our position and we don t belleve that =

we need to involve ourselves into any argument as to whether Ala-
‘ bama has the nght to redraw its boundary lines or whether we pe-
~ titioners have any vested right to participate in the electoral pro-

cess of any territorial unit of Alabama. or whether the petitioners e

have any vested rights to live in any territorial umt We do ¢on-
~ tend that Alabama may retract its territorial units, but it cannot
" do it in order to accomplish a racially proscribed dtscnmmatuoni,;
~under the Constitution of the United Statu. and that the pen- x

" tioners do have a vested nght to reside in any territorial unit in
‘ Alabama and to pamcnpate in the elecnon procees~ that they have L



| L contention we make here, and thls ns the kmd of case which we
think this presents. v ‘
‘ No}éi,- o

THE OOURT Mr. Caner, becommg nonrmdenu ol‘ the mun.m- Wy
pality of Tusketee did not in any way impair the right of the 400

former voters in Tuskegce to vote in all other riate and ooumy
elections?

MR. ROBERT CAR’I‘ER Tlm's absolutcly correct

 THE COURT: It did not impair.

MR. ROBERT CARTER: It did not. They had the right to parti-
_cipate in all other elecuons. othcr than electlons that lnvolve only:s

Tuskegee.
THE COURT Within lhe mumcnpallty
‘ MR ROBERT CARTER That 's nght

not?
MR. ROBERT CARTER ch $ir.

O avested right not to be deprived of the nght 0 live in that unitor |
o 10 pamcipm in it because they are Negroes This, we think, is the

THE COURT And the regnstrars are county ofﬁcnals. are they ‘

THE COURT: So that living i in Tuskegcc doesn’t give you, as a

pncual matter, more of a chance to become ehglble to vote. You

~ don’t go before different regnstrars or anythmg like that?

~ MR. ROBERT CARTER: Same registration board, the Macon

County Reglsmmon Board, which has been made & part of the
Report of the United States Commission on Civil nghts |s the
- same board that registers: people—

" THE COURT: Both residents and nonresi' nts ot‘ the city, |
_ MR. ROBERT CARTER: It makes no difference in this regard.

Our contention is that, because these persons who are Negroes are

not permmed to vote in the municipal elections, that they have
~ been denied, because of color, of a right of value; and because
they're Negroes, because they can no longer live in the City of

" Tuskegee, that they have been denied rights protected under the

~ Constitution of the United States. We don't contend that, thcy v
have been in any way placed in any different position in other re- “

- spects. But in our )ud;ment this is a serious constitutional cl’sm
which we think, in other circumstances, we are entitled to have a

“hearing to prove, and if we can prove our case we: think we’re en-

T titled to the rehcf whnch has been asked in the court bclow e

11



" THE COURT Mr. Caner. what is the procedure in your stite for‘ |
; chan;mg the' boundnnes of a cny" How is thls aecomphshed?

- MR. ROBERT CARTER: This was accomplished by an Act. This

is called a private bill which was sponsored by the senator from

this county. Now this was submitted to the legulamre as the bill
of Senator Sam Engelhardt, which was referred to in our petition
_in our brief. This bill was passed by the state Iezlslature a statute
; afl‘ectmg only the contours of Tuskegee. Now thit is the way in
- which itis done. far as I have been lble to gather. - L

‘THE COURT: Is that the normal way that the boundmes ofa px

city are chan;ed in your state? .. ‘
MR. ROBERT CARTER: Well ttus is the normal way that fan-

| . derstand it is changed. There might be a petition from the resi-

dents to the legislature to change the boundaries. But in most re-

- gards there was nothing unusual, so far as I have been able to

‘ gather. about the fact that this bill was passed.

'THE COURT: In other words, in your state the leglslature fixes
" the boundary lines of all cities, anc the voters have nothing to do
~with detenmmng what the hmlts of ‘thie city will be?

‘MR ROBERT CARTER: Thls is my understandmg
" [Aside:] Is that correct?:

5 - I have been advised by Mr Gray that (here is a procedure
‘through which they can do nt. too. Mr Jusuce Black— : ‘

 THE COURT: What procedure?

- _MR. ROBERT CARTER “That there is a proccdure whcreby the"
voters may pamcnpate

' THE COURT lmnate"

.. dum, ‘
"THE COURT Bui in any event there s no |ssue as to the fact R

‘that, based on Alabama law, this' Act was perfectly proper andf
valid?

o ‘:MR ROBERT CARTER Based on Alabama Iaw in terms of——

THE. COURT —in terms of the power of the legislature.

' MR. ROBERT CARTER: Right; and in terms of the procedural

equnrements to make the Act valid. We raise no issue about that

' MR. ROBERT CAR’I P Yes uuuate it by some kmd of referen— o

at all. Our issue that we raise is that it is mvalnd under the Consu- .

tution as a substannve matter.



“\,

_THE COURT' Because of the purposc? |

'MR. ROBERT CARTER: Beg your pardon?

: THE COURT Because of the purpose?. i %
" MR. ROBERT CAR‘I‘ER Because of i its effects because of ns ef- .

fects; because the result of the stattic is as we have indicated, And :

we indicate that the statute—Mir.. Justice Black; we don't even be- ..
lieve that at this time we have to go into purpose, in terms of the

- - fact that the result of this line. as we have shown, what we allege

has been accomplished, and that is to put Negroel outside the lim-
its, all the electors, and keep the white people in the limits. €o thnj
the purpose and effect of the statute, as far as we ate concerned,
; :sl thns. and for that reason we thmk the mtutc |s unconsmunon-
THE COURT ‘What is the prool‘ thal you would offcr?

MR. ROBERT CARTER: The proof. that we would offer would |
. beto show how this city— ;

THE OOURT I'm sorry, Mr Clrlcr. I don t hear you
‘MR. ROBERT CARTER: I'm sorry : i
~ THE COURT Suppose you begin: The proof you would offer ‘

' MR. ROBERT CARTER: The proof we would offer is that this
territory, which is four-sided (Indicating], has now ‘been recast -

into this, wlm I conﬂder, extrlordmnry design.
* THE COURT The District Court callcd ita mduaon, 1 (hmk

MR ROBERT CARTER: Yes. ] seaduzon That as a resuit of SIS
this, all the Negroes have been cast outside of the cny—closc to TR

S 5,000 Negroet—and 1,000 white persons have been leftin.
" THE COURT: Would u be open to the cnty. lf u went back to- the' ‘

-~ trial, to—

MR, ROBERT CARTER Bcg your: pardon. slr?

| THE COURT: Would it be opcn to the city, under your thcory. to
show that there was another. reason for it?

MR, ROBERT CARTER We would lhlnk (hlt lhcy would be-

' cause we would be at & pomt of proof We would have to provc w

our case.
THE COURT So purposc becomcs (hc cenml axm of the Imgl-f: v

‘ uan

e ‘MR ROBBRT CARTER Wcll purposc and cﬂ'cct bocause we

13



thmk that we can show that the lmc was drawn where a Ime duwn‘
- through a street would put the white people on one side and the -
Negroes on the other side of the line; and that here (Indicating]
“and other places where the lins comes to weave around, that'it
‘weaves in and around the Negro neighborhoods. Now we believe
that if we can demonstrate that, as a result of this, that all the Ne»
grocs are wiped out, that we are in as good a position to show dis-
crimination as we would be able to show discrimination in the
jury dnscnmmatmn cascs. And (hls would be lhe lund of proof ‘
we'd have. R AT :

‘MR CHIEF JUSTICE WARREN Wc'll recess.’

(Whereupon, argumem in thc abovq-cnmled mattcr was re-
cessed, to reconvene the followmg day) ‘

¥
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I’ROCEEDINGS

‘MR CHIEF JUSTICE WARREN C G. Gomcllcon, et al., petl-
‘tioners, versus Phll M. nghtfaol, as Mayor of the Cnty of Tuske- §
‘gee. ;

‘THE CLERK Counscl are present

MR. CHIEF JUSTICE WARREN Mr. Caner, you may continue
‘ ‘your argument -

ORAL ARGUMENT OF ROBERT L. CARTER ESQ AR
-~ ON BEHALF OF PETlTlONERS—-—Resumed L

- MR. ROBERT CARTER If 1 may recapuulate briefly from :
where we Wcrc when the argument broke off yesterday,. it's our
~ contention that Act 140, the statute here in question; by redefin-
ing the boundaries of Tuskegee in the 'bizarre fashion indicated in
the facts, that it has accomplished a purposeful and intentional
- discrimination agamst Negroes as a class. The Act has cast oulsnde
of the city all of tive qualified Negro voters, with the exception of
“four or five, and has reduced Tuskegee from a city of approxi-

‘mately 7 000 persorns, of whom in excess of 5,000 were: Necroesw :

and 1,300 white, to a population of approxnmately 1, 320 whnte
persons and at best a few hundred Negroes.

The Negroes who were left in the city were left in the city:
only because of the fact that they could not have been cast out of
the city without affecting white persons. And it's our contention
that this is a purposeful and intentional discrimination; and that

this case is governed by the discrimination cases; and that the rule

~ of law applicable to them controls here. that the allegauons that

we have made make out a case which is jusucuble and actionable '

in the courts; and that we are entuled to a heanng in the court be-
low, Now. we— S

THE COURT: You didn't hive the exack iummiset of Negroes  at
“were left i m the redistricting? | .

MR ROBERT CARTER; No



THE COURT You say a l‘cw hundrcd whnch mcans two hundred
- or eight hundred?

MR. ROBERT CARTER We donl know. if thc Court pleasc
We know of, and we allege in our complaint, that only four or
five qualified electors or qualified voters were left. But we do not,

“as Mr. Gray indicated yesterday, have the exact census figures o

be able to tell thc Court with exacmude how many Negtoes were
left in the clty. j ‘

" THE COU RT: Arc they clustercd in some pamcular pllce on that
map? Ce

. MR. ROBERT CARTER They are not clustered on the map '
, :Thcy live in tlus very area herc Now our contention is—

THE COURT: ‘What is lhat area? Whal kmd of an arca is. thal? Is
it closely sculed"

* MR. ROBERT CARTER Whal I miean ns. SOmc of them are

© living on this side of the line and they live within the confines—

- THE COURT IU's not in the cenler of the city, Mr. Cancr
MR, ROBERT CARTER Not in the center of the ¢ity.
= THE COURT: Suppos: thcy had reduccd u only half. Would you. :

‘ | see any dlffercncc?

MR ‘ROBERT CARTER Reduced it only half” ‘
THE COURT Reduced- the size of the city only half that mueh ]

'MR. ROBERT CARTER: And therefore left more Ncgroes msuaen :
than there are now; is that thc qucstlon" ‘ :

! THE COURT Yes.

'MR. ROBERT CARTER: Well, if the Court please, 1 think 1
~would have a more diffi cult qucsnon m tcrms ol' showmg (lm
i therc was discrimination, i

THE COURT: You mean proof that lhcrc was?

~ MR. ROBERT CARTER: Proof of purpose.

THE COURT: That's nght So you ﬁnally get back to proot of‘
‘lhc purposc .

MR. ROBERT CARTER Proor of the purpose. But I also haVc.‘ :
if the Court please, the natural consequences that we think we can
show; the fact that this cannot be disputed: that the facts of the
- matter are that all of these Ncgro ncughborhoods have becn cast
out of thc city. ‘ , C



. THE COURT' Supposc they were to dcclde to spm up a county L

. ‘that way. Would you say that dividing up the county into two

parts, if it could be shown they did it because they wanted to get
the colored people.in one county and the white: people ln another. ’

that that would vuolate thc Consmuuon? o
~ MR. ROBERTCARTER Yes, snr.ldo
¥ THE coun‘r You would?

MR. ROBERT CARTER: l think that thnt would Vlolate the
- Constitution, because I think the boundary line would be drawn
on the basis of race, and I think that thus is vnolauve of the Con-
stitution. . ‘

~ THE COURT The only way you could get to that of course.
would bc to show that that was the purpose.

'MR. ROBERT CARTER: Well the only way I could get to um N
'would be to show that that was the purpose. But § could also get L

' to it to show that that was the effect.

" THE COURT: Well, suppose it is the el‘fect If a state dwndes up
two coumus. one county into two or three, and the effect of it is

to leave one of the counties predommantly white and thc olhcr ‘

_ predommanlly colored.

MR. ROBERT CARTER: I think that if I can show that in terms ‘
of the facts; | would be able o show discrimination because [ be-

lieve that if the effect, if the quesuon of proof is the effect, this

isn’t an incidental effect; this is somcthmg else. But with this:

question we have before the Court, with the way these lines are

“drawn, as they weave in and out of the city, the natural effect— - 8
this cannot be an incident for this to occur. Thns has to be lhe,

natural consequences of the Act.

THE COURT: What your argument gets down to is tlus isn l it
“that wherever it is shown by the facts of the way a county’s di-
“vided itself, or a city is split up, that it leaves one part of it pre-
“,dommamly white, which had been predominantly colored, that is
: enough to deprive the state of the power to creatc--to take part of
the land out of the munnclpalny ‘

"~ MR. ROBERT CARTER: Well, that i |s cnough 1 thmk for us to‘k ;.

g0 to court.

THE COURT And thc s(ate docsn t havc £ nght to adop( thato‘ o

- policy.” ‘
: MR ROBERT CARTE.R Thats nght

w
S



THE COURT lt gcts down to thc purpose of thc poltcy

' THE COURT: What do you do with Colegrove and Green on‘ |
that? ,

MR ROBERT CARTER ‘We don't bchcve. if the Court plcasc-—‘
we don’t think that the Colegrove doctrine has nnything to do'
" with this problem. s

| THE COURT Do you ask us to ovcrrulc Colegrove and Green? '
MR. ROBERT CARTER: We do not. ' ‘
THE COURT Do you ask us not to reconstdcr tt? L
MR. ROBERT CARTER: We think that this has nothing—

i - THE COURT: Supposc one was of thc opinion ‘we should have to
rcconsndcr it. Are you asking that that be done? - :

MR, ROBERT CARTER: If the only way we can reach——tf the -
‘ Court concludes that the only way they can reach our pfoblem is
to overrule Colegrove versus Green, we would have to take that
posttton. But we do not bchcve that at the present ttme that we are
"in that posmon i

‘ THE COURT In other words, you re not nsltmg us to? Am lto "‘
; understand that you're not asking us to? -

‘MR, ROBERT CARTER: That's nght. we' re not uktng youto .

overrule Colegrove versus Green. Qur contention is that this is not

a reapportionment case and that the Colegrove doctrine has noth- * .
ing to do with the problems whtch are raised here. We take the

' position that this is purely a race discrimination case and. that itis
~ not involved in the Colegrove versus Green problem nt all.

"THE COURT. Mr. Carter, suppose I go along with Mr,’ Justlcc‘ :
Black s hypothetical case: An existing county happens. through‘
‘natural coagulatton. through natural auregltlon. to have pre-
dommantly in one half of it white citizens and in the other half
~ colored citizens; and the state then splits it into half, but each half
continues to'have voting rights. Nothing is done to take away,
- either dtrectly or through any mampulatton of the electoral ma-

. chmcry, the potentiality or the opportunity for the exercise of the o

franchtsc. What do you do’ wnth that case? ‘
‘ MR ROBERT CARTER: Well as I said to Mr. Justtce Black 1

 don’t believe that the state can adopt a policy which would. b

amount (0 dmdmg a county or any territorial unit in order to
‘ghettoize it in terms of white and Ncgro I think that thts is I‘or-r
btdden by the Constttutlon |



’ THE COURT: l’orbldden by what thc equal protccuon clause?

~ MR. ROBERT CARTER: ! think this is forbidden by the equ.l |
protection clause, In your instance, it would seem to mie it would

~be forbidden by the equal protection clause. wouldn't hide the
"Fifteenth Amendment, but I think it would bc forb:dden by (hc‘
‘equal protecuon clause bccause—- ,

: ‘THE COURT: All right, suppose you have one half is mdustml;l
and the other half is agricultural. Then what do you do with that?

© MR. ROBERT CARTER: Well that is a more difficult question.

But the problem I have—I would think in that case, in that partic-
ular kind of case, that you would be able to show that this was a

 denialof equal protection. But at the same time it seems to me, if

. the Court please, there might by differences in terms of this, in

B “terms of whethier this is an equal protection argumem 1 don't be»
lieve that we have that problem when race is involved because of

“the Fourteenth Amendment and because of this clear prohibition
in respect of what this Court has held. So whete race is involved—
and our comcntlon is, this is & race dlscnmlmtlon case—we have

‘ the ‘clear prutecuon under the Fourteenth Amendment, which

would forb:d the state. from domg exactly what you suuest, m my

- opinion.

. “HE COURT: Bul herc you argue-—or you did yaterday—thlt, |
,uu haven't got a kind of an admixture here because the redis- -

tricting throws out: pracucally evcry theretoforc qualified Ncgro‘ ‘ o

voter. ‘
~ MR. ROBERT CARTER Yes. sir.
o THE COURT: How many are Icft?

' MR. ROBERT CARTER' We say m our brief approxnmatcly ‘
- three or four.

" THE COURT: Three or four of the 400 AII of thcm. with negll- o

- gible exceptions, were re-carved out.

' MR. ROBERT CARTER Yes, sir. So that in thts use—
- THE COURT But you say it throws thcm out of the nght to

" vote?

- MR. ROBERT CARTER lt throws them ou( of thc nght to VOtef
in the municipality of Tuskcgee ‘

THE COURT: Because lhe area of it has been changed

MR, ROBERT CARTER Thlt 3 nsht



B ‘THE COURT th lhc consequences, as the Cluéf Juslwe indi- o

cated yesterday in a question to you, that they haven't got fire
protection and they haven't got—they’ve got a shrinking of police -
protecuon. if any; and all the other amenities of a municipal hfc

" MR. ROBERT CARTER: ‘That' s naht. plus the fact that they do
not have the right to pamclpate in making the rules and regula-

- tions which would govern them i in (erms of (he klnds of protection‘ L “

that they would have.
‘ wTHE COURT Well they havea county governmenl do they not?"

| : MR ROBERT CARTER ch. s|r. thcy have a county govern- '

ment.

THE COURT: Your position, I take n. to face it squarely on the
~ facts as they actually are; from my mwpomt——your posmon ‘
~ seems to me to be that when a state decides in the exercise of its . -
“policy or polity, if you wish to call it polity=I belleve the Govern-

ment’s brief used that term, if you wish to call it pohcy or poh-

ty—has the policy that it wants to change a municipality, make it - ‘
smaller, cut off a lar;e part of it, but it does not take away the

rights of the people that are taken out of that mumcnpumy to |

- vote. They are left with such rights to vote as those in the county
~ outside of the municipality have—I presume what you have to

meet here m—althouzh the state has a right to change the areas of R

its cities, you have to look at its purpose. That's your argument:

. To see, and if you find that the purpose was (o put colored people o

out of that'area so that they could not vote in that area, although
~ they could vote outside of that area, that that violates lhc cqual ‘
‘ 1; protection or duc—wluchcver clause you say it does. ,

" MR. ROBERT CARTER I agree.

B ‘THE COURT: That's the real fact. ‘
 MR. ROBERT CARTER: | lgree with thﬂ yes. sir.

E THE COURT: Mr. Carter have you got a heavier burdcn--have ‘
- you got a heavier burden in this case than the offer of proof that
your allcgauons tendér under the facts of this particular case,
~ ‘without making the generalization any bigger, namely, that there

" were 400 qualified Negro voters and the redistricting took all the

400 out with reference to the enjoyments lhcy theretofore had i m‘ ;
-~ the City of Tuskezee? Havc you sot I greater Imrden than that i m‘ e
“this case? ;

' MR. ROPERT CARTER: We don't think so. ,
i ,‘ vsTHE COURT* Wcll what difference docs it make lf they ve un—\



'consmuuona“y depnved these people of the n;ht to vote. whetherf : o

- it was 400, 3,000, or 6. lr(hcputposeustodotms,lhepmposein- SR
: vahda(es itasa dnscnminauon, why are not 6 cnmled to protec'

~ tion the same as 425 or J.M’

~ MR. ROBERT CARTER: I think nm the 00—

THE. COURT: Now and then we ve held that \mh refctencc (of B
onc man who's depnved of a jury trial, >

MR. ROBERT CARTER Yes, sir. But l think that m terms of : | :
 this case, if Your Honor please% the fact that 400—that 397 or s

& 396 or 400 were cast ou( seems (o me to Iesscn the burden ahlt we
have in terms of proof. : ; ‘

~ THE COURT: Of showing the proof
'MR. ROBERT CARTER Tlut s ﬂ‘hl
; THE COURT: You're using it as an, evxdenml thmg

~ MR. ROBERTCARTER Thllsncht

. THE COURT: To show the purpose
‘MR, ROBERT CARTER Thll ¢ ¥ ﬂ‘ht

" THE COURT: You finally get back o whether or not it vnola(cs
- the Consutuuon for a state to reduce the area of a city for the
pmpose of 1aking colored voters out of that city, throwing them
out into the county where they have only the nght io vote that
they have or the nghts to vote that other peoplc in lhe county
~have. That* s where you fmaliy get to— ‘

‘MR RQBERT CARTER Yes, sir.

‘ THE COURT --wuhoul regards to the number. lsn t u?

‘ MR ROBERT CARTER Yes, sir. ‘
' THE COURT: What you re ulkmg about now is the use of thc" "

‘ number for the. proof.
| MR ROBERT CARTER That's nght

| THE COURT: That if it's proveabi, I can undcrsund that,

 THE COURT‘ Well, of course if there's an uneonsmu(ioml de»;h‘ ’
' privation there's an unconstitutional deprivation. But the facts

" may determine that there nsn‘t an unconsmutnonul depnmuon.

" MR. ROBERT CARTF.R This nswhy in our ;ud;mem since we
~ have 396 persons, that we feel that we have no problem of

showmgthal thls Act |f we ‘ct to trial and are able (o go to pfool'. ‘




P

© MR.ROBERT CARTER: Thaww‘\t;‘ |

THE COURT So we have herr 4
facts you're ready to prove, st iva don’'t have to prove them

* MR. ROBERT CARTER: it/ sight. ,
: ‘THE COURT Mr. Carter, suﬁposmg thcrc were no voters at all

’ i

we (hmk that we'd havc no problcm of showmg (hlt thts Act is

. unconstitutional because, we feel wc hwe overwhelmm; evidcnce
to dcmonstme that— R

" THE COURT: But the swe here-—-lhe lmgauon denves l’rom the - |

fact that the state says, in effect, evcry!hmg you say is so. The ex-
ternal facts aren't dnsputed and there is no cxplanauon for tlus

i other than the fact of having done it.
" MR. ROBERT CARTER: That's right. - S
- THE COURT: In fact, in the old-fashloned language. they de-

murred to your facts.

‘e%7 Case. of demumng to the

registered in the old city, that is, no Negro voters, and they had

gument because they would not be entitled to vote in the old cny

Then we would have an equal protection/due process argument as

well under the Fourteenth Amendment, because the line was
drawn, as we suggcst, on the basis of race. I don't think that

bring on to provc that this was thc intent of the Act

Now-— ,

tempted to indicate a little earlier, we don't know. We attempted

to get the exact figures as to how many Negroes were in the city at
the prcsent ume. but the census ﬁgutes are not ava:lable lnd wnll' :

Ty

.
i

~ accomplished this same result. Would you. be in any dif ferent po- - ' :
‘ smon? ‘

MR. ROBERT CARTER Well at that' pomt what we would htve o
to show—I think that we ‘would have a Fifteenth Amendment ar-

" would change our position. It would, as Mr. Justice Black sug-
gests, change the nature of the evidence that we would hnvc to. .

. THE COURT: Your case gets down. does it not, to wherc we've
- got to look at the clear evidence, the evidence to be offered enher ,

~ before a judge or a jury, to show the putpose of the legnslature m@ :
~ passing this particular law? ‘ ‘ N ‘

'MR. ROBERT CARTER: Yes, sir.

: THE COURT: Are there any colorcd resndents m thc city as now |
e dcf'med who are not voters? :

J MR. ROBERT CARTER: Wc re sure that thcre are. As l nt-~




“‘

_ not be avaulable unul December We have allesed in our com- S

- plaint—and this has been taken as true—that only three or four -
* qualified voters are left in. the cnty Now— ‘ L

' THE COURT: But there may. bea number. perhaps. of—- 5
‘MR. ROBERT CARTER There may be. R
‘THE COURT» —-Negro resldents in the cuy who are not voters"

MR. ROBERT CARTER: That's right, sir, who were not ableto

be cast out with these lines without taking white persons out too,

' This is our contention, that the only Negroes left in were. those
‘who were left in that the state could not pur out wnhout affecung
-white persons as well. ‘

’ THE COURT: Conversely. Mr Carter. are there any whlte people x
who are now resident of the county because of this reducuon n .
the area of the munrcupahty. ,who used to be res:dents of the clty. d

Vo but who are not voters?

- MR, 'ROBERT CARTER: No, SII’. no whue person who hved in
the cny has been in any way, voter or not voter, affected hy thls
‘change in boundaries.

. THE COURT: i have this thought in mmd The cuy as it used to . |
be before the enactment of th:s 140 srature was what; ﬁve-snxths
 Negro, was it not? , ,

\MR ROBERT CARTER: Yes, about five to one: yes. sir.

‘THE COURT So that any reductlon in size of the city, presum-
ably on the law of averages, would put five Negroes outside the
clty to every ‘one white person That is, any haphazard reductron
‘in the size of: the city.

' MR. ROBERT CARTER: I'm not sure of that, Mr Justice Slew-.;

~ art, because as you note where the Negroes hve as this city is re-
~ drawn, the residences of white persons are around the center,

~ clustered around the center of the city. The Negro neighborhoods - - 4

are on the periphery, the penphcry of the cny So that a reduction
in this way, as they have done it in this way, it does not necessari-
ly follow that there's going to be a l‘we-srxths- - ;

' THE COURT It doesn't necessmly foIlow, and perhaps musu-‘

~ cally it's not too good a sample or some such reason. But if you
simply reduce the size of the rectangle, let us say, and instead of )
creating a seadragon you . made a smaller rectangle, | pther that -

~at least the. ratio of five to one of people who were then in thed‘f

: “county would prevanl And l say “at least" because you )ust told




us tha( thcre were 'norc Negrocs on thc pcnphery of the old rec
tangle.

MR, ROBERT CARTER Well, in (hat kind of case. But thls. of 1 ‘

course. is not our case. Because in that kind of case you would.

" have a reduction in whites and Negrocs, the case that you suggest.

_In our case we have a reduction only in Negroes and no reductnon ‘

_in terms of the populauon of whites.

" THE COUKT: None at all of any, whelher or not lhey were vot-‘ :

ers?

" MR. ROBERT CARTER: No, sir,

'THE COURT Well, if that's true, then 1 take it thc ratio of fxv:
" to one no longer obtains wnhm lhc clty as n was drawn,

MR. ROBERT CARTER Oh that's true. Thc cuy asit’s been re-“‘

drawn, as we attempted to indicate yestcrday. is’ vmually a white .
city. It is overwhclmmgly whlte wnh wc thmk no ‘more than_ ;

‘ about 200 Negroes.
‘THE COURT Oh, no more ‘han .about 200

MR. ROBERT CARTER: Wc offcr thlS as a guess, because v '
g fdon t know

) . ‘THE COURT: Well if that s s0, then the t” ive to one ratio has jusl‘
: bccn reversed. . :

MR. ROBERT CARTER That's nghl

+ Now if I may close, 1 want to indicate to the Court our posu ‘

~ tion that, this being as we contend, a race discrimination case, we

violates the equal protection and due process clauses of the Four-

 teenth Amendment, and the proscriptions of . the Fifteenth
- Amendment as well. We also request an mjuncnon to enjoin the
- _enforcement of the statute, and an injunction to restrain state of- L

" think that there are no problems of relief involved here; that this
_is not the kind of case in ‘which there would be any question of -
"~ any unusual problems in terms of relief, as we requested. We
- request a declaratory judgment which would hold that this statute

Aicials. from keepmg the peuhoncrs and other Nc'-roes from voting

in the municipal elections in Tuskegee.

As far as we are concerned, we think that thls is the same

kind of relief which this Court has normally granted in cases of o ;

" this Kind, and that thcrcforc it offers no peculiar difficult pro-

o dnscnmmanon cases; and that we have presemed a case which re-

‘ qunres, under the rules and thc doctrmcs, thq consmuuonal doc- -

o

- blems of equitable relief. For this reason, if the Court please, we B
think that we have presented a case which comes within the race



| ,lrmes whlch have been nnnounccd by this Court. (hll thc state.
; 'cannot dlscnmume agunst persons because of their race or color.

" THE COURT: Well, Mr. Carter, if you have a declaratory judg-
" ment that 140 is constitutiora(iy ‘invalid under the Federal Consti-

tution, do you need all the mjuncuons? Do you need restraints of - ‘

~ any kind? If that were’ so. would that not just destroy the reorga- -
~ nization?. ‘

' MR. ROBERT CARTER: well it would des(roy it and the cuy ;
- would reVert to where n was. ©

THE COURT Well, do ypu need aff’ rmauvc re!lef? That's \Vhl( :
I'm getting at.

'MR. ROBERT CARTER: Well, we may not need the kind 5! re-

- lief. But we're asking for it to make sure that there would be no

dlfﬁculty in terms’ of the peuuoners pamclpaung in the electoral P
process. ,

MR, CHIEF JUSTICE WARREN Mr Elman?

i ORAL ARGUMENT OF PHILIP ELMAN ESQ i
' ON BEHALF OF THE UNITED STATES ARt
AS AMICUS CURIAE ‘

MR ELMAN Mr. Chlef Jusuce. may it please the Court. ‘ :
. Because of the fundamental constitutional rights which are
“here asserted ‘and the national significance of the .issues, the
United States is appearmg here m thns case as amicus. curiae in
support of the petitioners. .

" Before procecdmg with the argumcnt  § should like, if 1 may,
by way of response to a question from the bench yesterday to
state that according to an official report of the United States Bu-

" reau of the Census. January 1953, the area of the City of Tuske: .

gee as it existed in 1950 and prior to the alteration of the bound-
aries made by the 1957 law, the area of the city then was 6.3
square. miles. In other words, roughly about two and a half miles

square. Each of i/ se Imes on the penphcry llndlcatmgl bcmg‘ i

: about two and a half miles.. . <

Now it's perfectly. obvious, Iookmg at the face of thc map=— |

this is two and a half miles [lndncatmg)-—that from any pomt of
the new city to any boundary of the old city is less: than one and a
hal€ miles which, as was stated yesterday, has some szsmﬁancc ‘

‘under Alabara law. Title 37, Section 9, of the Alabama Code of s

1958 provides that: *“The pohce jurisdiction of every mumclpaluy i

“having a population of less than 6,000'* —which is now the case as .
10 new Tuskegee—*The polncc ;unsdlcuon . extends beyond its -
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- corporate lrmrts for one and one -half miles.”"

. There’s another provmon of Title 37, Section 491, whrch puts .
upon the mumcrpalny—whrch gives the mumcrpalrty lhe power of

- maintaining health and cleanliness wuhm its pb!tce Jurisdiction,

So that the inhabitants of this area outside new 'Tuslregee {Indica- ’

~ ting), inside old T." "kegee, now receive, to an extent not shown by - | ,
this record but which has been illuminated by counsel, are. nowre .

cervmg mumcrpal services of a sort from (he city. The point is, of -

course, that while they receive these services lo some degree and |

extent not shown, they are no longer in the position that they were

. before Act 140, of being able to assert through the exercise of the

franchise and through (he exercise of less formal ways lherr

‘mhts-—,
~ THE COURT Is (hat a general s(atutc?
- MR. ELMAN: Yes, sir; that sTltle 37

THE. COURT: I thought it had lJeen in effect ‘
MR. ELMAN: [ believe it's beeit i in effect for years. for a consrd- -

~erable period of time. I found it in the l950 drvrs:on

THE COURT | remember wrmng a memo on it many years ago.

MR. ELMAN Title 9, Trtle 37, Secuon9 accordmg to lhe-—

[Pause] - . L
I'm afraid that, unlrke the U, S Code Annota(cd thrs docs

‘ not show the hrstoncal derivations. | cannot answer that,

THE COURT: Mr. Elman, can | ask Docs the cr(y have responsi-

 bility for those services as well as jurisdiction to render lhem. if it

[
ualified to answer'"

desrres to do so, outside. of thecity? 7
MR. ELMAN: Well, I'm not sure that I'm é

" that question, Mr. Chief Justice. So far as the statutes show, the
pohce jurisdiction extends to this area. Now, the extent to whrch' .
' that imposes affirmative responsibilities upon lhe mumcrpalr(y. 1
~cannot ascertain from the statute. ‘

* THE COURT: 1 had the idea, allhoqgh it may be wrong-—-—l was

hopmg maybe you could tell me—
MR. ELMAN: Yes, sir.

" THE COURT —~that that mean( that they could go out there and« o
“make arrests for offenses commrtted m the city. lt ‘may mean
lmuch more.

‘ MR ELMAN Well so far as the allegauons of the complamt are
g conccrned lo the extent they shed Irght on thrs- and they must be

n



‘ ‘taken as. rme—-—thc allegauon is that the pemlonets no lon.er re-

~ ceive thz police patrols at school crossings. They used to have that

and they don’t have that now. Now as residents of the city, of

course, they odld be in a position to complain about that, as

constituents of crty councilmen, as electors of the mayor, md $0
on, That right’ they no longer have; and that, of course is, in the
~context of this use. an rmportanr consrdeuuon,

THE COURT Can the cnty Ievy any tax on those people out there
for services?

MR. ELMAN Again, so far as rhe sututes show. if there are« :

street_construction, new. construction, new roads and so on, | S

think that there's a power to make assessments. But so far as ad‘
‘valorem-— : Lo :

" THE COURT: In (he crty?
MR, ELMAN If [ speak erroneously here. |t is—"
THE COURT: I don’t know.

~ MR. ELMAN: —only because, asnnon-Alabama hwyer r m ot

sufficiently at home with the statutes. But I've made an :ffort to
look rhrough the Code on this. There is a provision tlm. where
* there is—new streets are laid, there is power to assess within the
‘ pohce jurisdiction. But I'm sure that counsel for the relpondents N
s m a far better position to respond than I am. ‘

‘But I should like, if I may, to go to the heart of the case as
we think the questions of Mr. Justice Black and Mr. Justice
- Frankfurter have exposed it. The complaint in this case was. dis-

" missed for lack of jurisdiction and for failure to state a claim

~ upon which relief can be granted. The Court of Appeals affirmed.
Your Honors do; fnor 'have before you proof. You are not called

upon to decide what the relief should be, if that proof should be = k

lacccpted and a judgment of a violation of constitutional rights
made. The only quemon which has been considered below, the

 only question which is here, is the question stated by Judge

- Brown: Whether the Federal courts are open to hear and deter- -
mine the serious charges that are made by this complamt the
charge that this Act of the state leglslature. although cast in neu-

i  tral surveyor’s terms and terms of metes and bounds, that the line

~ which this statute draws is a line based upon race or color, and
“that it deprives these petitioners of basic constitutional rights se-
cured to them by the Fourteenth and Fifteenth Amendments.
Now both courts below answered that question in the nega-

" tive, said that it is not the business of the Federal courts to enter-

ram and resolve the comroversy, the dispute, which is creeted by -
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».hc,sa: w.egams«a wtuch fo'r purzzom cﬂ‘ uws rcwew, are to be ‘
taken as tve. And that disposition of the case was riot based upon

F

_ eynicism o indifferenc
- tionwess that; Your mmeﬂ'f i not in the courts of the United States,

-~ your rc:"edv is 10 ke found § in the Alabema state legislature, which -
you .say is. e pod i whicl hias denied vy your constitutional ‘
rights—ihe wpinions deiow denicistrate th:,u this case has received. .
~ the most careful and though(ful consideration. And the decnslon

~ below was based essentially upon three grounds. .

‘ One, as to the nature of the statute here, that this was a stat- :
~ute which defined municipal boundaries, and that such a statute,
‘under the decisions of this Court in three cases, such a statute may
be enacted by a state legislature wholly unrcstmncd by the provi-

Phe covrts beww in szying to the peti- “

sions of the Constitution of the United States. The legislature, in

drawing municipal boundaries, in expandmg them or conmctmg Lo
“them, as the case may be, acts entirely as it pleases x
The second ground is that this law on' lts has not a word‘ ‘
“in it on race and color. It’s neutral. And (he ce of an express.
discrimination on race and color makes it wholly improper for the
courts to mqulre into the motives of the individual nglSll(0f$.~ ‘
That was the second ground. ‘
 The third ground was as to the mabllny of the chcral courts
to grant relief or the |mpropnety of grantmg rchef assummg ef-
fective relief could be given.

Now I hope to deal with each of these grounds But I tiink

the hypothetical case that Mr. Justicz Black has put may illustrate
the Government’s position on this. I think, we' think, that the

Constitution of the United States serves as a complete obstacle'to . *

~ the establishment by law in America of any racial or religious
-ghettoes. If a State of the Union were to embark openly. avowed- -
ly, without any pretense, on the pohcy of gecgraphical scparmon
~of the races into- separate communities, & policy which is some-
times described as the pol:cy of apanhend--lf a uiate were to em-
‘bark upon that policy, if it were to declare that, as a matter of
policy, to avond hosuln bgtween the races, to redice racial
 tensions, the state consnders it desirable that people of different
" races live in separatc communities; that within each commumty
“they will have full rights, full voting rights, full rights to munici-

pal services; but they shall have a mayor of their own race; they

shall have a city councnl of their own race; they shall have )udgcs
of their own race; jurors of their own race. o
~If, in short, the State of Alabama, instead o drawm; the line
here [lnducatmg] which it has, had crczted two cominunities—

. whne Tuskegcc. black Tuskegec—-wc don t thmk thls Court WOuId‘
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Cltd

K ‘conmder ita sufﬁcncm defense of such lemslatton that the peOple: ‘
. who lived in black Tuskegee had full voting rights, or had just as
. good police or better police or fire protection or health protection,

" or their garbage was being picked up with as much frequency as
~ the people in white Tuskegee. It seems to us that in October of
1960 that kind of defense of a law establtshmg & ghetto in the
United States need not, cannot be asserted in this Court,

Now the first ground of the decmon below—

‘THE COURT | assume that your argument is based upon the

premise that we have to accept, from the allcnttons of the bill,
‘that this was done for the purpose. of excluding these people to see
that none of them stayed in the City of Tuskegee. -

MR. ELMAN: No, sir. In thts respect. theé United States does not - |

~agree with petitioners. The petitioners have assumed a burden
which we don't think the decisions of this Court construtn; the

~ Fourteenth Amendment as applied to racial discriminations re-
quires them to assume. The petmoners need only show that this

|eg|slat|on. although cast in terms which do not reflect race and

_ color, is in substance and effect a racial discrimination. They need
- not show that the purpose of the legislature was ;ood or bad, that_ ‘
" .the motives were worthy or unworthy. This Court, in cues going

- back to' Fletcher against Peck, has rejected that line of i mqunry As

you have said in—the Chief Justice said, for ¢xample, in Norris

against Alabama, Chlcf J ustlce Vinson, in the O/ama case

The inquiry is not whether consututnonal

rights have been denied in express terms. The

" question is whether they have bccn demcd in
substance and effect. :

And in the jury cases for example. Your Honors have fre: |

, quently :éard arguments that the commissioner who puts his hand

in the box which. has yellow slips for Negroes and white slips for

white people—he has testified without contradiction' that the far-
‘thest thing from, his mind was race; his purposes, his: motives,

- were wholly admlrable. he wasn't thinking of race at all. And this

Court has said that it would have to be the blindness of indiffer-

"'~ ence rather than the blindness of impartiality which would attrib- .
'ute to a systematic result such as the exclusion of Negrocs from
juries over a large period of tlmc. whether the exclusnon was total ‘

~or not it would have to be cnpncc—

THE COURT: As I understand your argument, |t‘ 1 ;et the dis-
tinction, it i$: When you have a situation like this, where a law has - ,
bccn passcd whtch cuts out colored people l' rom the area and puts o
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thcm—-crcates a-—decruses the size of the city, lcaves them on the

. outside of that city, so that you look at it and see that the effect
cof it is that they are deprived of the liberty of luvm' the area in

which they live inside the city so that’ they can ;ct its ndvanu;c:.

‘that wolales the Constmmon. in effect oy

MR, ELMAN We are saying that any Iaw whldh-lf you look to

the reality rather than appearance, if you look to what it is and

what it does rather than to what it says—if that law in actuality
draws a racial lme. that is sufficient under the Fourteenth Amend-

ment to establisi: its invalidity regardless of what may have been
in the minds of the particular officials of the Government who are

- concerned with the drawing of that line. That is our position and
~ we think thatit’s the position that thts Court has-cxcuse me, Mr, ‘
~ Justice Brenmn. I'm sorry. - i

- “THE COURT: May [ ask you, Mr. Elman. ln that connecnon.

does this line do that? Is there a prohibition against a. Negro

~ owmng, buymg. now, today. any propeny inside the line? , :
- MR. ELMAN: The question lSll t as to whether there are proh:bt- -

tions on the Negro. The question is whether this statute draws a
racial line, If it draws a racial line, we think it is immaterial

. whether the m.ult of the drawmg of that racial line may result: in
~ burdens or not.

THE COURT: 'l‘ruc, but--
MR. ELMAN: Class Icglslauon--nf 1 may commue. SII'

(THE COURT Yes | L
' MR. ELMAN: Class Icglslatlon on the basis of race or color. we

think, has been barred by the equal protection clause of the Four- )
teenth Amendment as it’s been construed by this Court from cases
starting with the Slaughterhouse Cases and Strauder and ‘West

‘ Vcrglma and going through the line of cases cxemphl’ ed by Brown

against Board of Education. If peoplc live in a ghetto, it doesn't .

‘ make any difference if the houses in that ghcuo are finer than the

houses on the outside. The pom( is, you cannot in this coumry en-

- act legnslauon which contains a racial classification.

Now in other areas—classifications between farmers nnd
workingmen, for example, and tax lc;lslauon—thas Court is al-
ways faced with.a problem of scru(mlzmg classifications. And the
classic formuhtlon of the scope of your mqutry is:'lIs (hcrc a n-

tional basis for such a classification? '

But when it comes to race and co!or. you are spared that proo ;

: B blem becausc (hc Consmuhon and thc FOurtccnth Amendment
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have declared that race or color is an rmpermsssrble basrs ol‘ classrs
fication. !

. THE COURT: 1 would assume tha( that was so. then ask you '
whether thmlme is.a violation, Does it l'orbld m any Way owner- ‘
ship by any race on enher side? ,

" MR. ELMAN! No, sir; the answer is no. But we thmk it is imma-

. terial, because if this statute in express terms declared that the
.City ol' Tuskegee shall be redistricted or its boundaries shall be re-

drawn in such & way that as many Negroes as possable shall be re-
moved from it, and if that duty were entrusted to an’ administra-
tive officer or a city surveyor that would, I am very confident,

present no problems to this Court or any court ln lhe Unitedr :

Slates L

" THE COURT Even though lhe statute had a provrso However. ,T
Uif they: can they may buy new houses and move back,

MR. ELMAN: Exactly. Suppose this, l'or example—l may be”'
straying from the issue here, but suppose for example, a munici-

- pality were bent upon avordm; the consequences of Brown agamst

~ Board of Education and it redrew school attendance districts in
terms of the existing residential pattern. Now surely the fact that
the parents of a Negro child who wanted to attend some other

~+:school would have the right to see their house and try to find a

house in another nerghborhood—-even if that right were expressly

‘recognized by the statute, it's hard to see that that would consti- 3

* tute the kind of constitutional justification for violation of rights
~ which this Court has said lic at the very basis of government. ‘
. Courts every day in the week are ascertammg the intent of the
leglslature They're looking to the meaning of a statute. They're
 piercing. corporate veils. They look to substance and not to form..
 They're donfld it in the context of corporate reorgamuuon cases.
This is 4 case where people are coming into court and saying:
*‘We are being deprived of our most fundamental rights. We're

. being depnyed of these rights because we're colored " And ifa

court— '

" THE COURT Suppose lhat-—lhe reach of thls argument is pretty‘ -
‘ l‘ar hlstorlcally—lhat the school districts had been redrawn with a

: view to separate school: systems. Your argument would permit a
parent to challenge those to. have them redrawn by a dltferenl

. s(andard?

. MR. ELMAN My argumenl-—‘

THE COURT Your argument would allow redrawmg of some7
mumcrpal Imes. perhaps. 4 . .
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MR, ELMAN The atgumem (hat I'm presenung on! behtll' of the ‘
" Government does not in any way imply that a Federal court will

be redrawing municipal boundmes or redrawing school atten-

~dance districts. The question here is whether the Federal judicial ‘
' power is available to consider and adjudacate a claim that a partic- -
‘ular action, a pamcular governmental acuon. a smc law— ‘

~THE COURT 1 undersund that. ‘ .
MMR ELMAN: —is in violation of the Consmunon A0 is—

THE COURT It has somclhmg todo with lhe drawi..s of lines by ‘ . B |
~ someone.

. MR.ELMAN: If i n is, the question is whethet a declamo:y judg- R
. ment will suffice; should the Court go further and enter an mjunc- ‘
tion against the enforcement of the law which it has declared in-

valid; should it allow a reasonable period for the state legtsllture

" to attempt to enact other laws? All those qucsuons are going to be

presented when the District Court, if he reaches it, has to decide

‘what kind of relief should be granted. But they're not here. ;
The question here is whether this complaint should be dis-

missed for lack of junsdlcnon and for lack of )udncul power to

consider it. That's the question. And unless the Court is prepared
to say that there is iothing at all that any court can give by way of
' relief, then I think the quesuon of relief would become relevant
_here. And 1 don't think it can bé assumed, as it was in one of the

opinions, the opinion of Judge Wisdom below, that no court can -

grant effective wisdom here because the day after its decision in-

validating this law, the legislature of Alabama may enact a new
law with slightly different variations; then there’ll be new litiga-
tion, and there might be an endless series of lawsuus Well, cer-

tainly the premise that a legislature of a state of the United States
is not ;omg to respect the determination of a court of the land -

which is charged with the duty of de(crmmms what the Commu-“ ‘

tion means—and you assume that its purpose will be to flout in
: every conceivable way that determination—I don t think thal pre-

mise can’ be asserted or accepled by this Court. S

' THE COURT: My quesilon wasn l-—you mlsundcrs(ood my ques- T

tion.

: MR ELMAN I'm sorry

- THE COURT: Suppose this was. the classuc and h:stonc pattem of
~ the City of Tuskegee, and those who were out were trying to get

in. What would you say to that? That's comparable to the school L

o \dls(ncl case,




'MR ELMAN: No, the school dlsmctmg case I suucsted was. a“ o
case of a specific action, dnwn on the blSlS of race or color. ‘
an existing fact— :

| ‘ THE COURT Wcﬂ those are exnstmg facts m many communmcs{ B
© MR.ELMAN: Well it's hard offhand for me to think of an exis-

ting fact being in vnolauon of the Fourteenth Amendment. I'd

‘have to find some governmental action which violates the Four-
teenth. Amendment. Wlm dld the state do? And here the state did -
, somelhmg :

THE COURT Well cvery mumcupal Iwe is duwn by somc mte‘f‘f ‘

- authomy. 1 suppose

MR. ELMAN Yc:, sur. And iflit’s draw-a. even thou;h in terms

~ without regard to race or color, if it is m substance and effect a
racial line, we think the Constitution permits you to al least corm-:
~_der an allegation along those lines..

 Now this isn’t particularly unique in the ﬁeld of racial dis-
cnmmatuon Your Honors have had cases like the Gro.ﬂean case.
coming from Louisiana; the tax on newspaper advertising: held:»
unconstitutional as a violation of the First Amendment. Not a
word in that statute about interferring with freedom of the press.
"“The Court held that that statute burdened the exercise of the con-
stitutional right of the free préss. There was no suuemon that the

Federal court should have made an inquiry into the motives of the

. members of the Louisiana legislature as to whether they intended

. to burden the press. Your Honors looked at the operative effects -

o of this legislation. You looked to what it did, not to what it said;
not to the i image of the statute but to the reahty ‘

' THE COURT: What it does—when we look merely to whl( it
does without thmkmg about why they did it——what it does,

according to the allegation as 1 understand it, it recreates the

boundaries of Tuskegee in such a way that it eliminates nearly all -
“'of the colored voters 50 that they were no longer in that area. But

" they were put outside that area. And the state claims it had a right

o do it accordmg to its' power to changc the boundmcs of its
“cities and counties. s ‘

MR. ELMAN: The state is clalmmg morc, sir— L
THE COURT: Well that's one of lhcm ‘ o
MR. ELMAN Thcy re claiming you have no nght to mqmre mto ‘

~ that, thc consmuuomluy of that statute, bcausc icisa mt.ue re- el

‘ dramng the boundanes
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 THE COURT 1 gather (hat you're also saying mat it crea(es a

. burden on the right to vote because of color"

MR. ELMAN: Yes, sir. 1n this case there is a Fifteenth Amend- :
ment argument which, on the allcnuons of the complaint, is a
perfectly valid argument: Prior to this'Act these people, these pe-
titioners, had the right to vote in municipal elections. Now, that
right could have been taken away from them by a valid law rede-
. fining the boundaries. They had no vested right to live in
- Tuskegee, obviously, But they did have a right under the Fifteenth
Amendment not to have their votmg rights taken away because of

. their color. They could have been taken away for other reasons,

but not for that rcason

THE COURT: The trouble | have with thlt—l'm not talkmg\
about the ultimate conclusion of what happens--the trouble |

. have with that is the dlfﬁculty I have in drawing the conceplullr

distinction between an argument that you don't have to think at -
all about what is done, but you just look to see its eifect. And of
course in each instance the votmg rights of people are changed
- when they take in some new territory or cut out some termory
" This case mustmes a new phase of the fight that’s been going on.
Most of us are familiar with the fight from those who lived on the
- outside and were brought in and were protesting it depnved them
of their vested right not to be in the municipality. This i is a new
‘phase of it brought on by this kind of ‘controversy. ‘
1 can’t see, myself, how you can go wholly on the basls that
- you don’t have to have evidence. In your judgment, would it be
. admissible to show that the author of the, blll smcd that was his
purpose? v ‘
~ MR. ELMAN 1 thmh Mr. Jusuce—- e

THE COURT: Is that somethmg like lhe cvndence we had in somc =
- of the other cases?

'MR. ELMAN: -Black the question of proof of coursc, techm-‘
“cally speakmg. is not really hcre >

~ THE COURT: But actually it is:

'MR. ELMAN: Actually it is. And I will not duck the quesuon on
that ground. So far as what kind of proof is concerned, why

should petitioners in this kind of case have a greater burden than ‘

~ was put_upon the plantiff in the case, for example in United
States, last year in the case of United States against Thomas, a
voting case where Judge Wright found that there were challenges
~to 1,377 Negro voters and only to 10 white -voters, and he said:
‘ “As a mattcf of stausucs. just looklng at the numbcrs. somchow e
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or other |hc Negroes ‘were challenged and the whna weren't. and e

" from that I infer that this was a racial action.”*

Now we think that in this case the maps, the populuion inu’ b

' themselves establish a prima facie case. It's enough (o shift the
~ burden of going forward to the state. If there is a rational justifi-

" cation for this other than race or color, surely the state can come

forward with it and should be compelled to come forward with it. -
-~ In cases, for eumple. like the Bates case that was before you. last
_year, Your Honors have said: “‘On the face of it we see no dis-
- cernible Jumﬁauon for this that enables this to stand. If it can
~be—if there is such a discernible justification tlm we don't know
about, let’s. hear from the state.”” =

THE COURT: As 1 undemlnd it, though. you ﬁnally (et to put-‘ 1
pose, or whatever you call it. It seems to me it has to be met.

What you set to is=—I'm not saying how it has to be met—what
~you get to is this: that you explain here that if a state exercises its
genéral power 10 change the boundaries of mumcspllmu the way

this has. in'such away that it bars a great many people remaining in

~ the city in that area who have lived there before, who are actually
all colored, that that's enough to'say that the state has changed

‘the boundanes of its mumclpahty on the basis ol' color. and they :
can’t do it. ‘

MR. ELMAN Wcll Judge Wlsdom in hls opmlon below. the con- .
curring opinion below. held that this complaint had to fail be-
‘cause it requ:red an inquiry into motives. He used the word *‘mo-
uves". motives of the legislators. He referred to psychoumlym.
~ prying into the subconscious of the legislators. We think that that

~ puts upa straw man. No one suggests that when a court is seeking
~ to ascertain the meaning of legislation or the,  quote “‘intent’* un-

quote, of the legislature, that you take aﬂ'idavns. you subpoena
 the members of the legislature. and ask them: Well just what did

you have in mind when you voted for this, or when you voted B
gagams( it? That's riot the process of jlldIClll mq\my into the '
~_meaning of leglslauon. And we think that that's n.. thlt you have‘ o

to do here. ‘
THE COURT I dxdn t make it ciosc enough to whnt l was trynng,

to get. What | was trying to get from you was this: Is this the

point that we have to reach, that you have legislation here which

has reduced the size of the city'in a way that takes practically all

the colored people out of there, moves them into a different area,

‘and keeps the others in there. That, you say, is forbidden to the
' state and see that it was done on the bws of color. and the Four’ e

_teenth Amcndment forblds it, : R

S
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MR ELMAN ll' you can see that. rf you can see lhat then it s
‘ \ml\m it. Ifit's done to them because they ure colored- R

THE COURT: You say rhal lhcy can "t chance lhe area of rhe cny B
atall— - '

MR. ELMAN And you don t look at the smule——
THE COURT: You can't changc the area of rhc cny at all on rhc

'basrs of color?
‘ ‘MR ELMAN Thatsnghl
- MR CHIEF JUSTICE WARREN: Mr Cmer? :

ORAL ARGUMENT OF JAMES J. CARTER ESQ o
'ON BEHALF OF RESPONDENTS A

MR, JAMES CARTER: Mr. Chief Justrce. and may it please the
' Court:

If 1 may, belorc getting into: the main part of my argument,

" answer o few questions that were asked yesterday that were not '
i cleared up. Mr. Justice Franklurtcr asked whcn Tuskcgee lnsmutc‘. 3
was organized. It was in 188I. Lo

You also asked, | believe, Mr. JustrCc Frankfurler. about rhc
previous boundaries of Tuskegee. Tuskegee was first organized i in

1866, with a boundary of two and a half miles on each side, the
boundaries being equidistant from the then courthouse. In 1868, '

" by an Act of the legislature, thosc boundaries were pulled intoan
area one mile square. History gives us some very interesting side-

hghts as to why that was done. Later on they were expanded

* again. There have been several Acts, and [ believe the last Act that

" really touched the boundaries in any srgml‘ icance was an Act of

1898, which again placed them in thrs posmon (lndrcahng]. two-
and a half miles square.

The question was asked as to the ﬁrc and polrce jumducnon

‘That's a general statute of Alabama applicable to all towns and

 cities, In towns having a population of 6,000 people according to
" _the last Federal census, the police limits are Three miles beyond the

- corporate limits; and in towns of less than 6,000, it's one and a

half. Tuskegee at the present time has polrcc 1unsdlct|on three

~ miles beyond the new city. limits,. by reuson of the fact that we =
haven't had the official 1960 census yet announced, nor have we

~hada Iegrslature meet, as it will next year, after the announcm; of
“that. If the population of Tuskegee is less than 6,000 with our

next legislature, the:. of course we'll revert back to the one and a

: hall mile lrmu
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‘ THE COURT \ours isa brenmal Ieulslawre. isa't lt" ; (T
* MR. JAMES CARTER: Yes; it meets next May. o
THE COURT: So rhat‘s 't Imle lhead of the ume. So that ir thls R

Vo

statute, if 140 is invalidated and the old boundaries revert, unless

there is a special session of the legislature, it will take some time o
to do what Judge Wisdom I‘eared mum be done. Is that l‘l'hl? s

MR. JAMES CARTER: And you ‘have uus too:. You have the.{

. United States census being out of kilter, because as I undersund it
‘they’re going by these boundaries. | o ‘

Now, wuthm lhe pollce—-

 THE COURT M. Catter, before you proceed, what s the mean-
_ ing of this extraterritorial police )urlsdlcuon" Is |t a power lo ar-

rest, or is it a day to day—

" MR. JAMES CARTER: They have the power to mest to lnswer -
. calls, and to actually patrol the area. Most cities do, as a matter

. of fact. They furnish polwe and fire protection (o the entire area.
~As a matter of fact, in this entire area here they have water and

electricity. They have a municipal electric plant which furmshes

1 ~th|s entire area. None of that’s been mthdrawn. N
" THE COURT: N_ow do they pay—of course, I tssume they pay

for the water

'MR. JAMES CARTER: They pay for the water md elec(ncltyr o

- But these people that have been on the outside of this city pay no

city taxes. In other words, since 1957 no city taxes. The only taxes ‘

levied within the police jurisdiction are for businesses. Now busi- |

_ness organizations pay one-half the license that people within the

~  city limits would pay, and that is based on the theory that they do |

get police md fire protection and these health semoes

THE COURT By health semces you mean wlut? Gubue col-yl :

lection?

" MR. JAMES CARTER Well no, they don’t have mbm couec-v !

tion as such. But [ mean they have the advantage of coming into

the city health department and any of that. And of course they:
- have the water and the sewage lmes. whlch of course are amlablet ,
~ there and are used.

: Now we also point out herc as to the popuuuon of this area

. and the way it was drawn—with a little larger map, you will see
here, for example, [Indicsting] a rather heavily populated neigh-

- borhood. That’s a Negro nelghborhood there, which begins right‘
here (lndlcalmg] and ;oes way over. Now arc we in a pomlon‘
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herc in drawmg lmes. s we must |t‘ those people wam us to, 0

[ SaY: ““You must come in the CI‘IY. you're dtscnmlmung amm us

: bccause we're colored.’* That s anotﬁer point. BRI
Now. I believe Mr—" o

x THE COURT Mr. Cartcr. 1 dldn’t takc in what you j\lS( wd B
'MR. JAMES CARTER: I'm saying here that that gets back to the

" point that [ believe one of the Justices, Mr. Justice Whittaker or
. someone, asked, that if you have people on tke outside of the city

in an area, if you would be discriminating against them if you

- didn't take them in. I said that would illustrate that particular - -

point, if these people in, say, Greenwood over herc (lndwntmg]. "

. wanted to come into the city.

THE COURT Tlm's never been’ a pan of thc cuy?

© "MR. JAMES CARTER. Never been. no sir.
1 believe yesterday there was some question: uked about the
. procedure for changing boundaries. The Constitution of Alabama
- provides—and this Act was not, as the first counsel suggested, a :
. private Act; it was a local law passcd after notice and proof ac-

o ‘cordmg to our Constitution. To pass such a law you have to ad- r

-vertise it four weeks That's to give the people affected an oppor- -
tunity to come in and protest if they desire to do so. As faras |
know, there was no-tlus was advcmsed' no protest was ever
made.

‘Now this.is perfcctly legal It becn upheld by our Sme Su-

e pfeme Court as being the propcr way to change boundaries. In

fact, nearly all boundaries in Alabama are changed that way.

g Hardly a session of the leg:slaturc meets that you won't have 50 to

100 boundtry line changes. There' ve ptobably been thouundsz sl

since our Consmutwn of 1909.

- Now there are other ways of changmg botindarics. For exant: S

- ple, in a city the city may initiate its own proceeding. The council

K  may propose it and present it to the probate judge, and then by

popular election bring in additional territory. You can also con-

tract a city the same way. The city here could have initiated it. |

" This was state action, howcvcr. net 3 sty acuon ‘Fms was done hy ‘

the state leglslature ‘.
~_Also I point out the fact that peoplc. 75 or more peoplc. mayj B
form a municipality. In other words, the px Sle ooutside here may -

form their own mumclpahty if they care'10 do so, and may miuatet~ o

: thg action and carry it right through simply by a popular vote.

* I believe that probably gets us down, except for one thing g

“fthat Mr. Justice Stewart mentioned yesterday, that the district

: Judge charactenzed this sa sudragon. That was the plamnff N




- (hal charactcnzed it as'a seadragon He put it in quotes in’ his
opumon Now when we look at it, it mlglu be a bit of a—it’s a de-
“scriptive term. 1t would tax one’s imagination. But it’s not too un-
'usual-looking an outfit, when we look at some of the cities of the
- United States. Last' mght | happened to pick up a Rand-McNally

Road Atlas. and of course we [[naudible] all the way through, so.

we mlght just mention: some of them: Allemown. Pennsylvania. 1
suppose it looks more like a cloud. As boys we used to lay on the
grass and watch the clouds and ﬁgure what they looked like. Con-

' cord, New Hampsmrc, Stanford, Connecticut; Scranton, Pennsyl-

vania, looks like a jigsaw puzzle sitting something on top of the
, o(her. Cincinnati, Ohio, about as bad. Evcn Slcnmento. Cahfor-
nia, and a number of others. h
So you just don't know why a city has the boundaty lmes it
has. But let’s go down now to what 1 consider, if Your Honors
-please, the meat in the coconut in this case, and that is this: And
finally after. being in the lower court and the Court of Appeals,

. finally for the first time, on page eleven of the petmoncrs brief,

. did we ever get them to admit there were such cases as Hunter ver-

~'sus Pittsburgh and Laramie County versus Albany County. Now

Hunter versus Pittsburgh, and Laramie County versus Albany
County, and Mount Pleasant versus Beckwith, are the cases upon.
which we stood in the lower court on the fundamental merits here,
and that is the power of a state acting through its leﬂslature asa
sovereign right to extend corporate limits; to- draw_ themin, to

- consolidate cities, or to abolush them. That s true of counues. it's

true of cities. -
“The first. case on the subjcct ‘was (hc old Laramce Counly
: versus Albany Coumy, which involved county lines. The Court
/ said'a county is just a political subdivision of the state. It's a_
creature of thc state, created for thc convemcnt admmmrmon of
governmcm ‘ .
Shonly we came to Mount Pleasant versus Beckwirh whcre ‘
: thcy again pointed out that corporations are composed of all the
- “inhabitants of the territory, only the people who live within the
territory; and they say that the orumuuon of the territory may
- be modified—and I'm now quoting from this Court—*‘by the

~~ mere will of the legislature.” Now, that goes back, if the Court
- pleases, to other quotations. We look in Cooley s ‘Consmuuoml ,
Limitations," we find Professor. Cooley saying that they may; it's

" a political matter, the dramu; of bounduy lines for cities and,
SublelSIOns, peculmly vested in the state. And it says: If the h
‘leglslauvc action in these cases operates mjunously to the munici-

‘ palmcs or lo mdw:duals the remedy is not wnth the courts The
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couris have no power to interfere and the people musl be looked‘f :
"o to fight (llrou;h the ballol box all these wrongs. : '

i THE COURT Mr. Cmer, what were the exact :ssuei in any one 5
- of those cases? Take Hunter against Pittsburgh, or Mount Plea-
sani. Whlt exactly was done that was. complained of? s

~MR. JAMES CARTER: Al right, sir. In.—

THE COURT Not in genenl languuc. but what was u? Whosc
toes were stepped on? ..

~ MR. JAMES CARTER Wmcl*? Eﬂther one, or do you wam me
‘to take all three of them? ‘

' THE COURT: Take any one ol' them.

" MR. JAMES CARTER: All nght sir, Let's take Moum Pleasanl
versus Beckwith. That was a question of creating municipal cor-
‘porauons out of parts of other corporations. In that case the main
. ‘nssv' lnvolved was the qQuestion of— o

THE COURT: Who complained of what .s what | want to know
- MR. JAMES CARTER: There it was a cuy, the city was com-

o plammg about having to take on debts of another cxty Now. that

was a city action. i )
Now, Hunter versus—Kelly versus Pmsburgb if we ukc that.

- one, was where the city—or rather, the state—increased the limits
~and brought in Mr. Kelly's farm lard. They brought in about -

" cighty acres of farm lands. And Mr. Kelly, an individual, came in
. and said: You are depnvmg me of my property without due pro-

L “cess of law. Now, this is what you're doms to me: I've got farm

lands. You've increased my tax rate. I've got to come in and pay

“ ~for all the citizens of Pittsburgh. You're cliar;mg me 2,100 dollars

a year taxes; I've onl:' got 800 dollars income. And that case went
~ all the way to the Supreme Court of thie United States, and lhat‘ *
case sand that that didn’t make any dif ference It sald ‘

What pomon of a sutc shall be within the
limits of a city and governed by its authorities
and its laws has always been consldcrcd to be

Ca subject of propet Iegtslauon :

THE COURT: He complamed that he was (juutc happy when hcf
was oumdc Plttsburgh-- T ‘

~ MR. JAMES CARTER %’es

THE COURT: —and now he s gomg to be msndc of Pn(sburgh ‘ ‘
e and the tax ratc 'S gomg to be !ngher ; i
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" 'MR. JAMES ci‘.k*rizli' Yes, he was most unhipby
" THE COURT:. Tlm 's all that. was mvolved

" MR. JAMES CARTER: That's all, yes, sir. lmt;ht be funk lnd‘ SRR

say: None of these cases involve a ncul sltuauon
‘ Now. in Hunter—

" THE COURT: Well, fundamcmally. they involve complunts by‘f
citizens of a smaller unit annexed to a bigger cuy. or vfce vem. :
bng cny having thmgs ucked onto it.. L ‘

‘MR JAMES CARTER: Yes, that's correct

‘THE COURT: In short. they mvolve the relmons of the municn- ‘
palities to the state, is that nght? ‘

"MR. JAMES CARTER: And the people in that municlpalny o
the state. and the municipality. :

 THE COURT All of them havmg been ongmally crea(ed and‘
thenr boundanes having been deﬂned by the state. g

MR JAMES CARTER: Yes, )ust as in Tuskegce the Cuy of Tus-

‘kegee was ongmally organized by, its boundaries deﬁned by thé" ‘

State, and most recently dcﬁned by the State. : ‘
Now, in Humer— s

THE COURT: Thc analoguc would be if some ncaghbormg httlc

~ village had been annexed to Tuskegee, or a division had been
‘made of which no such calculation regarding population dhmbm -

tion could be .nade, as was made in this case. lsn’t that right?

MR. JAMES CARTER: It would be true. lf you want to get
somethmg durectly analogous. I'll admit that I don’t have a white
horse case on this. But I do have the law which has been followed
and affirmed and reaffirmed by every state in this Umon

‘ THE COURT Can we agree that you have hngunge?

MR JAMES CARTER: Language. if you please, yes, sir. lthmk
it’s the law, because 1 believe it’s been repeated and I think it’s’
* been followed by this Court Just because [ don't, agree with

- Judge Brown i in his dissent, +... said: You've only. got one case .
that’s been decided in this ceatury—well, [ don't think thlt be-

cause a case is old that makes it bad law. P
.But in Hunter, they said this—and they go back 1o it, lnd 1

agree with you there, it was a qucmon of bringing Allegheny into

Pittsburgh. Well, Allegheny had a nice little town and they had all:

+ their debts paid and thcy had all thcur facxlmes. and Pn(sburlh R

e



Lwas (rymg to do cvcrylhmg and gomg m(o dcb( But |hcy sald
B lh|s :
‘ ‘ Wc have nothmg to do with lhe pohcy.;,s ‘
- wisdom, justice, or fairness of the Act under :
“consideration. Those questions are for the . .
« ‘consrdcrmon of those to whom the sute has‘

cmrusted its leglslatwe power. .

‘ The Coun goes ‘on to discuss whut A mumclpal corporauon
xs. that they are simply political subdlvmons' then says:

~ The State may, at its pleasure, modlfy or . .
‘withdraw those powers, extend or contnct‘
the temtoml area, P
n all these respects the State is supreme N
: and its legislative body, conformmg its action
‘to the State Constitution, may do as it will,
‘unrestrained by any provision of the Con-
‘smutnon of the Umted Sutes )'

Now we take ﬂatfootedly the posmon m ;hls case that thus is
"'a case within the competence of the State of Alabamn to fix the
boundaries of its mumc:palltles. ‘ ; y

THE COURT You're really restmx. are you not. Mr. Carter, on
" alegal dogma—and I don’t mean to use the woid dcroutonly-

'but you're resting on a legal absolute that the creation or destruc-

' tion or modification of mumcrpahtlcs isa polmcal funcuon ol‘ the
. state not subject to judlcml review? ‘

MR. JAMES CARTER: if Your Honor plcuse, I think that would
be a fair statement of my position. That’s one of my positions.

‘There are three. But I take that. I take it, yes, sir. As a legal ab-
solute, and one that’s become so fi rmly embedded in the juris-

- prudence of this country that [ think we'd be gettmg nnto a reai L

thicket if we ever got beyond it.
Now, &s Your Honor pomted out—

THE COURT: Could this lawful power be used to accomphsh an
illegal, unconstitutional objccuve?

MR. JAMES CARTER: Of course, to that extent, Mr. Jusuce“f |

E ‘Wluttaker. I won't say that there is no possible situation that it

might not be abused. But I do think this: I think it's a matter even
then, that the siates themselves should ‘have an opportunity to -
correct by going to the state couris to do it, if they do get off base
~ - or something like that. For example, there are many things that -
‘the cour(s have sand-—nnd l bcheve Mr Justlce ankfurter pornt~‘
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cd ou( in Colcgrove versus Gmn—-that courts just can’t do. ’l‘o
‘some extent, he pomted out, for example, that we have some con:
stitutional guarantees that can’t be enforced. For example, the
‘guarantée of a republican form of government; the control of
 foreign relations; the control of civilian and military appointing
o power, When we get to civilian and ‘military appointing power,
~ just can’t touch it. This Court has decided that recently. The in-
' herent wisdom of any legislative or executive policy; the duty to
- see that laws are faithfully executed. And then we go on beyond
' the fact they fix boundary lines. We've got the old cases of this
Court, like Benson versus United States, where there a man was
on trisl for his life and the issue in that case was: Did this occur

on Fort Levenworth. Mllmry Reservation or didn't it? And he “

took: the posmon that it was on land owned by the Government,
but. they had never used it for a reservation, and the short answer

to it was: The Executive has détermined that these are the bound-

~ary lines of Fort Levenworth Reservatian, and that is.it. And that

case went off on'the pwposmon that there were things within the

legislative and executive field—and throughout the cases and all

of them, that every state in the country has followed Hunter and

. Laramie and the otlms. they have consistently held that the draw-
_ing of boundary lines in cities is a lcg:slative nnd not.a Judlcial

function.

, We come back to thns proposuon in this case, to get to the
raciz! angle—of course, we would have to go back and see what

~ the iegislature meant. Of course, we speak of intent and the reach-
ing of intent. and construction of legislation, and that’s true. But

‘  ‘ ~of, course, that's an ambiguous legislation, where we always go
~ back to committee reports. Here there are none. There's nothing

in the Act. There is nothing to construe in this statute from that
_end. These are: he boundary lmes. period. That s the only bound-
‘ ary line,

. 'Now, when we come {0 motnvc. a.\d motive is really what ‘
- we're lalkmg about-we can fence around whether it’s purpose or -
" intention. Purpose or intention, I believe, is South versus Peters.
There the contention was made that the purpose or effect of the

- Act was the words that were used. But this. Court, still went off

there and didn’t go into that; they didn't go to th: prsof =agle.
But this Court -has said reputedly-—-we g0 back to thz Duplex \
Printing Company case—even with Acts of Congresz; You can't
take what legislators say and read into that the motwc bebmd it,
It just can’t be done. ‘
' And we go back to the veéry bcgmnmg of thls cauntry. Fletch- :
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~ Icguslators of the Sute of Georau had been bnbed to pm certain
- legnslanon to make land grants. And M-. Chief Justice Marshall
refusod in the case to even inquire mto it;, saying. thal the mouves
cou!d not be inquired into.
: The Court’s consistently followed tha! line. Mr. Jusuee Holmes
in Calder versus the. People of Michigan said that the knowledge,
manners or motives of legislators will notbe inquired into. Terney

versus Brandhove reaffirmed the principle. Arizona versus Cali-

Jornia, again by the Supreme Court of the United States, where it

was alleged that the members of Congress had some ulterior mo-

tives in trying to pass that act, that somebody was trying to do it

~ for personal reasons and to make a lot of moriey, and they said:

Motives which induced members of Congreis to pass the Boulder |
- Canyon Act will not be mqmred mto Thcy are thiigs with which

- the Court may not mqmre ; ;

‘ And we say we can talk about motive or purpose. That's
what they're talking about. They want to go here to somethm;-
they want to quote, for example, from what the newspapeté‘ said
~ that the author of this Act said when he first advertised it before it

. was introduced in the legislature. They even go so far in their
- record as to cite an article from The New "ork Tcmes. and Tcme‘ -

magazme ST i
‘ If it p!ease the Court |f we ever get to the pomt of deter-

mining motive or what people mean by what people say about us

'or about our courts or about our legislature, we're in pretty bad
shape, because we just can't always determine motives at will.
Now, to my third point, and to me, 1 think it is an |mportam
point, and that is the question of judicial rcstmnt m cases ol' this
~kind. We have a number of cases— ‘ EEa,

" THE COURT: Mr. Carter, could I ask you a qucsuon on your‘ ‘
~ first argumcm? ’

MR, JAMES ¢ ARTER Yes, snr

THE COURT:, ‘Supposing (hls statute on its face sald that (he
pohcy of the State of Alabama is to preserve scgregmon in its

- cities, and therefore Tuskegee will be redistricted; so we divide it

‘up. Would you still say that that was beyond thc powcr of the :

| . federal courts to touch? -
MR, JAMES CARTER‘ No. sir. 1 think that the decmons or thlsf .

. Court have made it very plain that when you have a smute such
‘as that it will be stricken down. I think you’ ve done that in the
~ school segregation cascs. As a matter of fact, in Alabama we do
“have a constitutional provision on segregation. But we’re not herc‘
" relying upon that. We realize that there’s been a change of cli-
mate, and that the recent decisions. have clarified those points.
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And what I m saym; here—l'm s(andmz ﬂatfootedly uponk

the proposition that in a case of this kind, where there's simply
‘been a boundary change;. (hat the State. has the right to do it.
There's nothing here, as was pomtcd out before—Negroes live -
within, Tuskegee.. ‘Negroes live without Tuskegee. They may

~ change boundaries, Nobody s been removed from Tuskegee,

Samply. some territory has been detached from the municipal cor-
poration. Not a single—it doesa't affect the schools; it doesn’t af-

. fect the services at all. It’s s:mply a quesuon of drawing lines. The |

territory which was once within certain limits, metes and bounds,
are now no longer there; the metes and bounds are different and
they are different bccause the pcople who have a right to draw
them drew. them :

THE COURT: Mr. Carter. if you were hcre in this lawsuit for- ‘
mally to admit the purpose to be as alicged, you'd have then,
~would you not, the same snumon hypothesnzed by Mr. Jusuce' '
Harlan? ;

MR, IAMES CARTER ch, snr, I probably would, -

THE COURT But the questnon you raise now is that there can’ be‘ :
no proper proof of motive; that's not a judicial mqulry, is lhat it?

. MR JAMES CARTER Yes. sir. ch. sir, 1 say’ thal

THE COURT: In other words, this is an exception to the rule that
: facts well plcadcd are admitted for jurisdictional purposes?

MR JAMES CARTER of course. Your Honor, to have some- |
thinig well pleaded, you must have somc(hmg that s susccptible to
proof by evidence.

THE COURT: Well, that s your pomt ISII "t n?
MR. JAMES CARTER: Yes, sir. |

THE COURT: Mr. Carter, your ansmr to Mr. Justice Harlan s |
qucsuon makes inroads upon your proposmon that you are stnnd— S
ing on an absolute. , . : N

MR JAMES CARTER Iam. ‘ ;
THE COURT: Suppose the legislature of Alabama sald Wberels 4

- the Supreme Court of the United States has said, and then quotedw

the things you’ve quoted from Laramie County. from Beckwith,
~ from Hunter and Pm.s'burgh—-lherefore, exercnsmg the rlghl to do
what we have Judncully unreviewable power to do, namely, to -

redistrict mumcnpahtnes. we redistri~t it because, for the wellbeing EAE

~ of the State we think it's good for colored people to talk together
“and for white folks to talk together If that is bad-—dld | under- o
stand you to say that would be bad? ‘ | ‘




MR. JAMES CARTER: | say tlns-—of course, I'm not in a posi- !

tion to speak for the State of Alabama, now. I don't represent the
Staie of Alabama in this case. But | would say this: If any Ie.is-‘

lature was ever foolish enough to put tha( in'a law. l thmk it 3’)
~should be knocked down : o

[L:ushler]

"~ THE COURT: Well, on that basus a lot of law; ou.ht to bc
knocked down ‘ ;e ‘ i

[Lauahter]

MR. JAMES CARTER: But let me say this on the :bsoluﬁ AR

" would say - this, that if purpose was admitted, if purpose wa. #d-
~ mitted, I think that without overruling Hunler and La.snie

County and the othets, that the states would have the power (o ‘

- draw their boundary lines rcgardlcss of thc purpose. Whlt I'm

saying is—

" THE COURT: I don't use the word “purpose." because 1 don't o
‘believe in it.

" MR. JAMES CARTER: Yes But |f that is the pmposntion-m ,
: other words, I say that purpose is not & propcr mqmry in this cue P
- as to what the statute means. L ‘

THE COURT: No, I'm not talking about this case. I'm ulkmc '

about whethcr you can say those lpptopmtely quoted thmgs

‘ gcneralmes, which courts gnve expresﬂon to in deciding a concrete*r a

case which can’t stand scrutmy when a different case arises.
MR. JAMES CARTER: | would say thls. Mr Justlcc Frank-

furter: If [ was put to the choice, 1 would take the position that
even with that language we would uphold this. ‘

THE COURT Well, Mr. Carter, you'Ve sald that the motwe can- o ‘

not be judlcully mqmrcd into. Can the results of the statute be
inquired into judlcully? o

MR, JAMES CARTER: You may look, of coursc. lnd see what a

statute does. But I don’t think—it’s an awfully shady line and 1
~don’t know that anybody's ever defined, really, the difference

between mouve and ulumate purpose. Of course. you can look at

cf fect.

“THE COURT Not ultnmate purpose. but ulumne results. |

MR. JAMES CARTER Well, of course you can look at any stat-

‘ ute and see what n does You look at thls sta(ute and see whtt it

o
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“ -does, where the lme 8. Now. the effect of (hat lme of uymg who"?} CH i
lives on one side or the other. 1 don't thmk is l pemnem inquiry‘ o
«in this case. ‘

, " THE COURT Well is it a proper judlcul inqmry? ,
% MR. JAMES CARTER. Well, { don't think so. beeluse 1 thmlz

we get back again to the proposition that the leglslature has the .

. right to draw lines. Somebody’s put that power in them. The‘
. courts can't draw the lines. Nobody else can dnw that line, and
they have drawn it; and they’'ve drawn it in a way that is com-

patible with the Constitution of the Sme of Alabm and l say it

should hold..

THE COURT: Well, suppose it's incompatible—the result that s:y s

achieves is inoompatlble with the Constitution of the United States ‘

MR, JAMES CARTER: Of course there, again, Your Honot. I
don’t see how we could determine that, when we have the power
to draw a line, without going back and saying, really, what is the
motive of this thmg. whnch the courts ‘have md you unnot ins
qunre into. ‘

THE COURT l'm not ulkmg abou( motive I m ulkmg about
the ultimate effect of the statute on the people who live in that
city. Suppcse that the Act says nothing of a discriminatory na-
‘ture, but in effect it does substantially affect the constitutional
- rights of the people who hve there ls there no: ]udl(:lll mquiry ll :
all? ‘
‘ QMR JAMES CARTER lr Your Honor please. I fanl to sec: here ‘
- the constitutional nghts that have been—

| - THE COURT: I dzdn't say you had to see them hete l'm ulkmg
about absolutes. All I'm tryms to ask you is ifit's a proper snb-
* ject matter for judmal inquiry. ‘ ‘

. MR. JAMES CARTER: I think of course it would be, in the

proper case. The courts always find a way to look into matters if
~ you could come in and say now, we've got a case of lbsolnte vio-
“lation of the Consmutlon But we have commutiom! provisions
. that correlate that mesh in together; and we have one, we have the
" Tenth Amendment, whlcn says the states are supreme in certain
fields, that they have a soverelzn power in their own government,
and here they can exercise it in: creatm; a polmeal subdivismn in‘ i
' carrying out their own pollcm. : o ‘
~ They haven't taken away anybody's right to vote. o

" THE COURT: Well, isn't that all they're asking for here. to mvc?
- an mquxry made by the court below? :

o




 MR. JAMES c,umsn Yes, sir. :
' THE COURT: They're not ukmg us to decide nnythmc here

MR. JAMES CARTER: But this decision of itself, what they ask ,‘

if Your Honor please, is to go into motive, to go into purpose.

| ~_ and to tell the court below—and, as he' pomted out, this case has

been very carefully considered by two courts. I was encouraged to

- note that they realized that. It's been studied on several theories, i
- not only the constitutional issues themseivgs' but from the ques:

‘ ‘tlon of judicial restraint and abstention.

" The court below looked, and Judge Wisdom did—that thisis =
about as highly political a thing as anybody can get into, is where |
‘boundary lines go. If we start drawing boundary lines as such for

* every ward and every precinct and everything, there's gomg to be
question after question. '

Now, in" Colegrove, to get back to that, and that case of ‘
course was your congressional redistricting. It's not exactly this -
cuse, and I wouldn't say that it pronounced any absolutes. But it
-did point out that the courts generally refrain from getting m|o~

- the political thicket of districting. Now, this is nct, as | say, a
congressional district. But it does draw Imes of a polmcal sub-
~division of a state. ‘

'And in South versus Peters. where again we had the queshon | o

| _of the Georgu unit vote, "and there the Couirt simply went off on

" the proposmon that it was a political quesuon The Court wouldn’t
get into it. Now, there were some dissents in that case, and the
argument in that case was very much as it was. here. The argumcnt‘ :
- in that case being that the effect and purpose of the Georgia unit
 system—its purpose and effect was to dilute and to cut down on
- the vote of Negroes and, 1 believe, labor. But this Court neverthe-

less, with Mr. Justice Black and Mr. Justice Douglas dissenting,

held in that case that it was not a matter for judicial concern. o
We say that this is a matter of local policy. We say, as the

cases have pointed out, that it’s a question of local policy and

* purely political; that the courts have, nearly all the way back, not

only as a matter of equity but as a matter of judicial extension, if

- you please—or perhaps judicial self-limitation, if you please,

~ would be the better wocd—have refused to go. into cases of this

‘ " kind which pose the lmc-drawmg polmcal questnons tim thusﬁ E
- would. ‘ ;

And somcone said: What s the rcmedy? They said the only

.. remedy we ‘could have would be to declare this Act. unconstitu-.
. tional. Of course, there we go back toa proposmon that you've -
-got mtervcnm; ngms that have come. up in the meantime. This -
* Act was passed in 1957. It was advertised two or three months
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‘ ‘before that Nobody felt that they were: dlscnmmlted mmst or . |

. did anything until almost 14 or 1S months later. And then they
decided they were, which makes you wonder sometimes if people,

“ . would rather have a lawsuit than to try to use their right of pen- ‘

" tion under the Constitution to say: Well, | don'; thmk this law is
right, and | wish you wouldn’t do it. N .
Are we to assume that Iemll(ors will not listen to anyone?_ ‘
Are we to assume that the n;ht of petition, to go down and dis- -
- cuss this thm;. and to say: Don't go this far, but go somewhere .
_else; you're not doing right by us. But no, the matter's gone on.. -
‘They sccept the benefit of no taxes. They accept the benefits of
their police and fire protection. But now we come back at this late
“date—even an intervening election—and they say, oh no, let's get

~ into this thing now and tell us really where the law should be

drawn, and say: Oh, the court’s not dnwm; aline.
. Well, of course you can say it in this case. But if we. drﬁw,
another one, somewhere, some court, sometime, has got to tell us -
- how far we can go. Wlm percentage of colored and white there
must be. Of course, somewhere, someume. if that 3oes on, some-
‘ body has to draw the line.

THE COURT Are there bncnmal elecuons in Tuskegee?
MR JAMES CARTER , Every. four years. su ‘
THB COURT Every four years, is nt?

MR. JAMES CARTER: Yes

THE COURT Was thns year one?

MR JAMES CARTER This year, September was the electlon. In
fact, they elected a new mayor He hasn't taken ofﬁce yet.

 THE COURT There won't: be another mumcnpal election until?.

MR. JAMES CARTER: For four years, unless somebody dles :
and. they have a special election—that's. correct. !
So we have numerous questions: Are the elections void, thei
~ ones we've already had? Has the government in the meantime
~ been in a state of limbo? Or just what is the situation? So we re-
spectfully submit, if it please the Court, in this case, that for the

courts below to have granted the relief ‘that these petitioners .
~ asked, they would have had to have mnored precedents that have

" been established, ' re-established, affirmed, and re-affi rmed
throughout the hlstory of American jurisprudence. And we go

back and we say again in the terms of Judge Wisdom, and we =~ =

_think he put it very w:sely—-he a;reed with the majority opmlon’
i and he: wrote a concumnx oplmon ‘on thu questwn of judicial
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: sclf-hmuauou. As a matter of facl the opnmon of thc majomy and s

“'the opinion of the minority —as wcll as the dissent—could well
S ‘make the briefs i in this case. My brief is brief because they have cov-

" ered the field, pracncally But he did point this out, that if we.come
back to a situation in this case—if the courts are to enter this ﬁeld :
the cure is going to be much worse than the dnsease, |f the disease
really exists. ‘ o

Thank you.

“MR CHIEF JUSTICE WARREN Mr. Carter?
| REBUT‘TALARGUMENTOF ROBERTL. CARTER ESQ.
| " ON BEHALF OF PETITIONERS

, MR ROBERT CARTER | just have one word; Your Honors. l '
;ust want to point- out to the Court agam what we think the propo~

. sitions. are before it:

- ‘We have alleged and made allegauons that Act |40 accom-
_plishes disenfranchisement’ based upon race and a denial of resi- ‘
dence because of race. It is our position, if the Court please, that

- weare entitled to have those claims heard in court. The abatement

o of racial discrimination has always been the business of the courts,

and particularly of the Federal courts, certainly since the Civil War.

The fact that this was done by virtue of boundary lines and so.

forth, we think makes no difference. The question we think we're
enutlcd to is to go into court, to have a hearing, and to submit
proof that racial discrimination whlch we allege has been accom-‘ '
‘ phshcd And we think that—that this is our case, and that this case
~'is governed, as we said before, by the race dvscnmmallon cascs, ‘
- where this thing has been allowed. : o

© i Thank you. ‘ ,

. [threupon argumcm in the abow:-cnmled mattcr was con-
I, ‘cludcd } | ‘
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