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Mz, Wm*runor,from the Committee on Commeice, ma’de{ the};follo'w"i‘r‘l’é
REPORT :

The Commiliee on Commerce, o whom was referred. the memorial: o
" Benjamin Rich and others, submil theé subjoined report: . .

The memorial was commended. to the most-atteritive and respectfiil con-'
sideration of the committee, as well by the .sybject-matter to- which i ré- -

lates, as by the character of those from.whom it comes, ‘

It is signed by more than.one hundred and fifty citizensof Boston; in the *
State of Massachusetts, a large part.of whom are very. deeply interested:in -
the cormmerce and navigation of the country;others of whom'are eminently -
distinguished in legal, scientific,; or. literary .pursuits, and .all-of whom are’
quite beyond. the reach of a ‘suspicion; that.they would'approach the Legis-
lature of the naiion inany-cause, in which they did not sincerely believé that
important principles.or valuable jnterests were involved:. Probably no'
paper was ever addressed: to the Congress of the: United States, whith-rep-
resented more of. the. intelligenge, virtue; patriotism;:and - property also, of-
the metropolis of New England. In: attestation- of::this statement, the
meémorial, with its signatures, is appended to this'report, ' - - .. .7t e

The memorialistsappear in-the character of:citizens ofithe United States,"
adding, also, that many of them are masters and owners of:vessels. "t~ ' * ¢

‘They set forth, that on board,the large number of Massachusetts vessels::
which are accustomed to touch at; the Southern: ports:of :thig Unionj it'is**
frequently necessary to employ free. persons.of color.. ‘They proceed- to’

" state, that it often happens,at the ports of Charleston; Savannah, Mobile; -
and Néw Orleans, that these. free. persons of: color are-taken from' the ves- -
sels_to which they, belong. thrown  iuto prisonyand:there detained at!their”
own expense. . They submit, that such proceedingsare greatly' to the pre- -
judice and detriment of their. interests, and of" the commerce.of ‘the nation.
And they conclude by praying, that reliefl ‘may.begranted to: them; and
that the privileges of citizenship, secured; by.the :Constitution of the: United -
States, may be rendered effectnal in their behalfy' - .. . o7 e

The committee Tegret to say,:that the, facts which are set:forth'in: the's
" memorial, have been of too frequent and.too notorious oceurrence to admit’ -
of any_denial,or doubt. .. They. regret still more to:add; that:theacts of
violence complained of by, the memorialists, have.owed their:occurrence,”
not fo any’ temporary -excitement or, any. local.ontbreak; butito .hedelibsl
erately enacted laws, of the States in whose ports-they-havebéen perpetrat-
ed.” Tt is.known to every one, that, laws, making it:the iniperative duty of*
the local magistrates to search for, arrest, and.imprison;.any free persoisof:
- color ‘belonging. to ‘the ¢rews of vessels. which- mayentertheir harbors;"
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have existed,and have often been most oppressively executed, during a long
series of years, in some of the Southern States of this Union,

The existence of such a law in the State of South Carolina gave oceasion,
almost twenty years ago, to a formal remonstrance to our National Ixcc-
utive, on the part of the Government of Great Britain, as being in direet
conflict with the rights which had been stipulated to British cominerce by
the most solemn treaties. An interesting correspondence, relating to this
remonstrance, was communicated to this House during the last session of
Congress, and is anncxed to this report, for more couvenient refereuce.

Laws of the same character have been 1more recently enacted in other
States. Within the past year only, such a law has beew introduced into the
code of Louisian. , whether asan original enactment on the subject, or as a
revised statute, the committee have uot thought it important to inquire.

The comuiittee have no hesitztion in agreeing with the memorialists, that
the acts of which they complain, are violations of the privileges of citizen-
ship guarantied by the Constitution of the United Stutes. The Constitu-
tion of the United States expressly provides, (art. 4, sec. 2,) that % citi-
zens of each State shall be entitled to all privileges and immunities of
citizens i1 the several States.”” Now, it is well understood that some of the
States of this Union recognise no distinetion of color in relation to citizen-
ship. Their citizens are all free ; their freemen all citizens. In Massachu-
setts, certainly—the State from which this memorial emanates—the color-
ed man has enjoyed the full and equal privileges of citizenship since the
last remnant of slavery was abolished within her borders by the constitu-
tion of 1780, nine years before the adoption of the Constitution of the
United States, The Constitution of the United States, therefore, at its
adoption, found the colored man of Massachusetts a citizen of Massachu-
setts, and entitled himn, as such, to all the privileges and immunities of a
citizen in the several States. And of these privileges and immunities, the
acts set forth in the memori ! - uitute a plain and palpable violation.

It matters not to this argu.: «m, in the opinion of the committee, what
may be the precise interpretation given to this clause of the Constitution.
However extended or however limited may be the privileges and immu-
nities which it sccures, the ~.iizens of each State are entitled to them equal- .
ly, without discrimination of color or coudition ; and unless it is main-
tained that the citizens of Massachusetts generally, may be made subject
to-seizure and imprisonment for entering these Southern ports in the pros-
ecution of their rightful business, wliencver the Legislatures of South
Carolina, or Louisiana, or Alabama, or Georgia, may see fit to enact
laws to that effect, it is impossible to pereeive upon what principle the acts
in question can be reconciled with this constitutinnai provision,

The State laws under which these acts are comumitted, are also, in the
judgment of the committee, in direct contravention of another provision of
the Coustitution of the United States. The Constitution of the United
States gives the power to Congress “ to regulate. commerce with foreign na-
tions and among the several States.”” This power is, fromn its very nature,.
a paramount and exclusive power, and has always been so considered and
so construed. There is no analogy between this power of regulating com-
merce and most of the other powers which have been granted to the General
Goverument. The power to regulute admits of no partition. - It exeludes
the idea of all concurrent, as well as of all conflicting, action. Tt can be
excrciged but by one authority, Regulation may be as much disturbed
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and deranged, by restraining what is designed to be left free, as by licensing
what ic designed to be restrained. The grant necessarily carries with it
the control of the whole subject, leaving nothing in reference to it for the
States to act upon. But it is too obvious to require, or even bear, an argu-
ment, that the laws in question, imposing severe penalties, as they do,
upon certain classes of seamen for entering certaiu ports, are infringements,
by the' States in which they have been enacted, upon this exclusive au~
thority of the General Government. :

Nor can the States which have enacted these laws escape, in the judg-
ment of the committee, from'the charge of having violated still another
provision of the Federal Constitution. The sixth article of that instrument
declares, that « all treaties made, or which shall be made, under the author-
ity of the United States, shall be a part of the supreme law of the land.””
But the provisions of the laws in question, wherever they are applicable
to the crews of foreign vessels, are in direct conflict with most, if not with
all, of the commercial treati s which have been made by the United States
with foreign nations. Certai..iy, no treaty of commerce between the Unit-
ed States and any other nation is known to the committee, which contains
any restrictions as to the color of the crews by which that commerce is to
be carried on. »

It seems to be understood, that the application of these laws to foreign
vessels has of late years been suspended. This consideration, however, if
true, cannot make the laws themselves less'obioxious to constitutional ob-
jections ; still less can it render them more acceptable to our own citizens.
The idea that foreign seamen are treated with greater clemency in ourown
ports than native American seamen, can only serve, on the contrary, to in-
crease the impatience, and aggravate the odium, with which such laws are
justly regarded. , '

The committee are aware that the laws in question have sometimes been
vindicated upon counsiderations of domestic police; and they have no dis-
position to deny, that the general police power belonging to the States, by
virtue of their general sovereignty, may justify them in making police reg-:
ulztions even in relation to matters over which an exclusive control is con-
stitutionally vested in the National Government. '

‘But the committee utterly deny that provisions like these can be brought
within the legitimate purview of the police power. That American or
foreign seamen, charged with no crime, and infected with no contagion,
should be searched for on board the vessels to which they belong ; should
be seized while in the discharge of their duties, or, it may be, while asleep’
in their berths ; should be dragged on shore and incarcerated, without any’
other exawmination-than an examination of their skins; and should be ren-
ed liable, in certain contingencies over which they may have no possible
control, to be subjected to the ignominy and agony of the lash, and even
to the infinitely more ignominious .and agonizing fate of being sold into
slavery for life, and all for purposes of police ;—is*an idea too monstrous to
be entertaited for a moment. It would seem-almost a mockery- to allude
to the subject of police regulations in connexion with such acts of violence,

1t may be diflicult, perhaps, to “assign the precise limits to which this
police power of the States may extend. There is one limit to it, however,
about which the committee conceive there can he no question. The police
power of the States can never be permitted fo abrogate the constitntional
privileges of u whole class of citizens, upon grounds, not of any temporary,
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moral or physical condition, but of distinctions which originate in their .
birth, and which are as permancnt as their being. Or, to use still more.
general terms, the police power of the States can never justify enactinents:
or regulatious, which are in direct, positive, and permanent conflict with
express provisions or fundamettal principles of the natioual compact.

This would seem to be the doctrine laid down by the Supreme Court of
the -‘United States, in the recent case of Prigg versus the Connmonwealth of
Pennsylvania. The Court, having in that case decided that “the power:
of legislation in relation to fugitives {rom labor is exclusive in the national
Government,” seem to have anticipated that a necessity for State inter-
ference might arise, in reference 1o the peace and security of the Common-
wealth in which such fugitives might take refuge. 'They accordingly
admit, that the general police power of the States would reach to such a
case; but declare that any such regulations of police “can nevenrbe permitted
to interfere with, or obstruct, the just rights of the owner to reclaim his:
slave, derived from the Constitution of the United States.””

Now, if such a limitation be applicable to the tAird paragraph of tne
ad section of the 4th article of the Constitution, it certainly cannot be less.
applicable to the first paragraph of the same section of the same article.
If the police power of a State cannot be permitted to divest a master of
his eonstitutional right over his slave,cs secured by one of these provisions,
as little-can it be suffered to divest a free citizen of his constitutional right
over himself, his own actions, and his own motions, as guarantied by the
other. If, on the contrary, this police power can make a citizen no citizen
in one State, it is hard to perceive why it cannot make a slave no slave in
another State. :

There is an act on the statute book of the United States which may seen
to have sotne reference to the subject under consideration. It bears date
February 28, 1803, and contains the following, among other provisions:

« No master or captain of anv ship or vessel, or any other person, shall
import or bring, or cause to be -~ .ied or brought, any negro, mulatto, ot
other person of color, not being * .ative, a citizen, or registered seaman of
the United States, or seamen natives of couutries beyond the Cape of
Good Hope, into any port or place of the United States, which port or
place shall be situated in any State which, by law, has prohibited, or shall
prohibit, the adniission or importation of such negro, mulatto, or other per-
son of color.

« No ship or vessel arriving in any of the said ports or places of the
United States, and having on board any negro, mulatto, or other person af
eolor, not being a native, a citizen, or registered seaman of the United
Acates, or seamen natives of countries beyond the Cape of Good Hope, as
aioresaid, shall be admitted to anentry. And if any person, where import-
ation is so prohibited, shall be landed from any vessel at such place,” &c. .

"The act proceeds to prescribe penalties for the violation of these provi-
sions, and to make it thealuty of the officers of the revenue of the United.
States to notice,and be governed by, the provisions of the laws,then existing,,
.of the several States prohibiting the admission or importation of any negro,
mulatto, or other person of color, as aforesaid.

A very brief examination of this act will be sufficient, in the judgment of
:the committee, to show that it has little, if any, bearing.upon the grievances
complained of by the memorialists, or upon the State laws which are the-.
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subject of this report, Indeed ‘the committee would hardly have thought
it necessary to allude to the act, had it not been relied on, to some extent
by a late -Attorney General of the United States, (Mr. Berrien,)—whnse
opinion is annexed to'the report of the minority—to justify the operation of
the law of South Carolina in the case of Daniel I‘rasnr, a British sailor,
born in the British West Indies.

The act of 1803 was evidently passed in reference ‘to that- provision
of the Constitution of the United States which declares, “that the migra-.
tion or importation of such persons as any of the States now existing shall
think proper to admit shall not be prohibited by Congress prio* ta the year
1808.”> This provision of the Constitution, it is well understooy, had im-
mediate relation to the slave trade, and was designed to secure to the sev-
eral States of the Union, until the year 1808, the rlght to admit within their
limits, or to &xclude altogether,at their own discretion, ‘the unfortunate
subyrcts of this infamous traffic. The act of 1803 was obviously intended
1o aid those States, which might prohibit the admission of siwch persons, in
the enforcement of such prohxbmom Congress, however, having taken
this whole subject into its own hands at the earliest moment at which the-
Constitution empowered it to do so, and having enacted - laws, coextensive
with the whole country, in relation to the introduction of such persons into
the United States, the reasons of the act of 1808 would seem to-have-wholly .
ceased; and-it may well be questioned whether the act itself, though never
{ormally repealed, has not ceased also. “The committee incline to the
opinion that it is a mere dead letter upon the statute book.

If, however, it is supposed to have any thing of vitality left, it must be
observed that it relates exclusively to vessels arriving from forelgu lands.
This is evident, both from the general phraseology of the act, and from the
particular penalty prescribed for its violation. The -vessel, it is declared,
shall not be adritted to « entry.”” But vessels bound to or'from one State:
cannot constitotionally be required to “enter’” in another. The act, more-
over, expressly excepts {rom the operation of its provisions all colored per-
sons who are ¢ natives, citizens, or registered seamen of the United States,.or
seamen natives of countries beyond the Cape of Good Hope.”” In‘relation
to all colored personsthus excepted, therefore, the act of 1503 contains-no
prohibition on the part of the General Government. and authorizes none
on the part of any State; nor are any of its provisions applicable to vessels
of the United States passing from port to port. The direct implication of
the act, on the contrary, clearly is, that all colored persons included in ‘the
terms of the exception, shall have frev and nnmolested ingress into all the
ports of this Union, and that our own vessels shall pass along from port to-
port with such crews, so-far as color is concerned, as their masters and
owners may see fit to employ If, then, the act of 1803 be still in force,.
and if this be its just construction, no other evidence can be required, that
the laws of the Southern States comphmed of by the memorialists, are in
direet collision with a law of the United States,

There is one view in which the law of 1803 is certainl’y not without im-
portance. There is one point on which, even if dead, it still speaks. The
distinct recognition which it contains, of the idea that a"negro, mulatto, or
other colored person; may be a ¢ citizen”” of the United States, is- sufﬁcnem
to prove the opinion which was entertained by the Congress of 1803, upon
a doctrine which of late years has'so often been denied.

The committee do not deem it necessary to dwell longeron the consti--
ulional character of the proceedings which the memorial sets: forth, or of



6 Rep. No. 80.

the State laws by which they are sanctioned. They content themselves
with appending, as a part of their report,an opinion on the subject, official-
ly communicated to-the Secretary of State, by the late Mr, Wirt, while
Attorney General of the United States, in the year 1824 ; and also an
opinion of the late Mr. Justice Johnson, of the United States court, delivered
in a case arising under thesc laws, in Charleston, South Carolina, in the
year 1823, This latter opinion, for which a call upon the Executive was

. made by this House at the last session of Congress, but which was not
produced, contains a comprehensive and conclusive view of the whole sub-
Ject,and, as the production of a native South Carolinian, can_hardly be sub-
jeet to the imputation of local prejudice.

That the operation of these laws is oppressive upon the memorialists,
-and greatly injurious to the general interests of commerce, the committee
can see no reason and no room to doubt. For some of the stations on
board both of our sail ships and steamboats, colored mariners are thought
to possess peculiar qualifications. They are very generally employed as
firemen, laborers, stewards, and cooks, The memorialists state that it is fre-
quently necessary to employ them. The abduction of persons so employed
immediately on the arrival of a vessel in port, and their detention at a heavy
expense until the very moment of its departure, cannot be less an injury to
their employers than it is an outrage on themselves, The opinion of Judge
Johnson will be found to make mention of a case, in which, under the
operation of these laws, “not-a single man was left on board the vessel,
to guard her, in the captain’s absence !’ :

The committee are of opinion, that the memorialists are entitled to the
relief for which they pray, and that important commercial interests, as well
as the highest constitutional principles, call for the repeal of the laws in
question. Congress, however, seem to have no means of affording such
relief, or of effecting such a repeal. The Judiciary alone can give relief
from the oppression of these laws while they exist, and the States which
enacted them are alone competent to strike them from their statute books.
The committee cannot conclude this report, however, without putting the
opinions at which they have arrived, into a shape in which they may re-
ceive the ratification and adoption of the House; trusting that such an
expression of them may not be without influence, in procuring for the me-
morialists, and still more for the oppressed and injured seamen in their em-
ploy, the redress which they rightfully demand. ‘

The committee accordingly submit the following resolutions :

Resolved, That the seizure and imprisonment, in any port of this Union,
of free colored seamen, citizens of any of the States, und against whom
there is no charge but that of entering said port in the prosecution of their
rightful business, is a violation of the privileges of citizenship guarantied
by the 2d section of the 4th article of the Constitution of the United States.

Resolved, That the seizure and imprisonment, in any port of this Union,
of free colored seamen, on board of foreign vessels, against whom there is
no charge butthat of entering said port in the course of their lawful business,
is a breach of the comity of nations, is incompatible with the rights of all
nations -in amity with the United States, and, in relation to na.ions with
whom the United: States have formed commercial conventions, is a viola-
tion of the 6th article of the Federal Constitution, which déclare’ that trea-
ties are a part of the supreme law of the land. . Co

Resolved, That any State laws, by which certain classes of seamen are
prohibited from entering certain ports of this Union, in the prosecution of
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their rightful business, are in'contravention of the paramount and exclusive
power of the General Government to regulate commerce.

Resolved, That the palice power of the States can justify no enactments
or regulations, which are in direct, positive, and permanent conflict with
express provisions or fundamental principles of*the national cowmpact.

*  APPENDIX.

. 'The memorial, with its signatures. '

2. Message of the President of the United States, communicating corres-
-pondence as to colored mariners in ports of South Carolina. (Doc.119,
27th Cong., 2d sess,, H. R., Executive.)

3. The opinion of Mr Justice Johnson.

The opinion of Mr. Wirt.

o

-

o]

To the honorable the Sencte and House of Representatives of the Linited

o - States in Congress assembled : o
Your petitioners, eitizens of the United States, and some of them owners

: ' “and masters of vessels, o
RESPECTFULLY REPRESENT : :

That on board of that large number of vessels accustomed to touch at
the ports of Charleston, Savannah, Mobile,and New Orleans, it is frequently
necessary to employ free persens ef color:

And whereas it freqently happens that such crews are taken from the
vessels, thrown into prison, and there detained at their own expense, greatly
to the prejudice and detriment of their iuterest, and of the commerce of these
States : :

They pray your honorable body to grant them relief, and render effectual
in their behalf the privilecas of citizenship secured by the Constitution of
the United States. ) <

And, «s in duty bound, will ever pray. ) o

J. Ingersoll Bowditch

lienjamin Rich
Magoun & Son

Heury Oxnard

Samuel Appleton

J. Thomas Stevenson
Benjamin Bangs

Daniel P. Parker

‘Theodore Chase

Henry G. Rice

8. C. Gray

Abbott Lawrence
Thomas Lamb
John D. Bates
John Dorr -~ .
William Appleton
Paschal P. Pope

J. J. Dixwell

S. Austin, jr.
James S. Amory
Francis J. Oliver
Samuel May

G. M. Thatcher
Ozias Goodwin
R. BrForbes
Samuel Whitwell
James Savage
Caleb Loring
Thomas Motley

Samuel A, Dorr
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William Ropes
" B. T. Reed

.C. J.. Everett
‘Robert. G, Shaw .-
Robert: B.. Williams?
George Hallet
John G. Nazro
Phineas Sprague

Sammuel T. Armstrong  * -

James Dennie
Henry J. Nazro
-Henry J,.Qliver
Joshua Crane .
Bramhall & Howe
C. Wilkins & Co.
George Thatcher & Co.
Edward Oakes '
Charles C. Bowman
John J. Katon
Henderson Inches, jr.
M. Briirner
- T. M. J. Dehon
Stephen Grover
Thomas B. Curtis
Joseph Ballister & Co.
Josiah Biadlee & Co.
James Parker
Henry Lee
‘Peter R. Dalton
- B.'C. Clark & Co.
- AW Thaxter, jr. .
_Barnard, Adams, & Co.
~ James Huckins
“Tapley & Crane
Billings & Bailey
J. P. Townsend & Co.
Samuel Weltch
George Williams
Cyrus Buttrick
Frederick A. Sumner
Jos. Hunnewell & Sons
N. A. Thompson & Co.
Isaac C. Hall
Howes & Co.
Charles G, 'Loring
Franklin Dexter
Charles P. Curtis
B. R. Curtis
F. C. Loring =
George T.-Cartis
Thomas B, Pope
John R. Adan - -

John S.. Eldridge

: Joseph Balch

Berjamin Guild

. Nath. Meriam
‘Lemusl Pope

C. Curtis
-Edward 8, Tobey
R. C. Mackay

. Jolin R. Brewer

Isaiah Bangs
John Q..:A. Williams

" .Rice & Thaxter

Chatles J. Morrill -

. Samuel Blake -

Albert A. Bent

E. Williams,.jr.

Henry W. Pickering
Richard W. Shapleigh

W, Cotting. '
Wiliam Worthington & Co.
Victor Constant
William-Rollins

Cobb & Winslow
William, Sturgis

George R. Minot

J. M. Forhes -

Alfred C. Hersey
‘William Perkins

‘Robert G. Shaw, jr.’

E. Weston & Sons
Winsor & Townsend
Prothingham & Bradiee
Stephen Tilton & Co.

8. R. Allen

John 0. B. Merrit

. Robert Vinal

Gregerson & Cox
Reed & Howe
Robert Day’

Lot Day -

Jackson Riggs

C. Allen Browne

R. Lincolua & Co.
William H. Prentice .
Benjamin Rand.

W. Minot =~
Edward G. Loting

W. W, Story, 7
Charles Henry Parker”
George William Bond'
Richard Robins '
Henry Hall’ - - * *°
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James K. Mills.

Edm. Dwight
‘P, T. Jackson

J. H. Wolcott

A. C. Lombard:& Co.
- T.-H.. Perkins -

John C. Gray

Amos Lawrence

S. Bartlett

‘B. A. Gould

W, H.'Gardiner
- Charles Jackson

William Prescott

William:H. Prescott .

N, L:Bowditch

-Edward Pickering .
: ‘George Morey - - . -
. W.R.P. Washbumn .

A. A Dana

John-Pickering. -
Benjamin C. White S

Message from “the Preswlent of the United States, transmitting the in-
Jormalion required by a. resolution of the House of Repres'entalnes of
‘2d February ullimo, in relation lo an aét of the Legislature of the
" State of Soulh’ C’arolma, dzrectmg the imprisonmient of color ed per»
sons. arrwmg from abroad in the ports. of (lmt Sla!e, §e. ,

To the House of Representatwes

1 have the honor to submit.copies of the correspondence and other doc-
uments called for, by the resolution of. the. House of . Repiesentatwes of the
2d February.

Tam not informed of the existence of any official oplmon of the late.
Judge Johnsen, on, the unconstitutionality of the act or acts of the State
of South Carolma, upon the subject referred to in the resolution. -

JOHN TYLER

WasHiNGTON, February 28, 1842,

The Secretary of Staie of the United States o the Governor of Soul/a
Carolina.—[cory.] - 4

DEPARTMENT oF, ‘STATE, Washington, July 6, 1824,

- Sir: By direction of the President.of the United States, I have the honor-
of enclosing copies. of several successive representatmns received at this
Department, from. the ;representatives-of the British Government. here; re-
lating to the operation.of .an act of the.Legislature:of South Carolina. . ‘A
copy of the opinion of the Attorney. General of the United States upon the
act is likewise enclosed ; and I have it in charge to express the hope of the
President that- the, inconvenience: complamed of will be remedled b‘y the
Legislature of the State of South Carolina.itself. . ,
T am, with great respect, sir, yoar vexy humble and obedxeut Servam
JOHV !QUINCY ADAM&:
His E‘ccellency the GovErNOR
.-of Svuth Carolina, Columbm .; ce e ARSI ST
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Mr. Canning to Mr. Sldams.—[cory.]

WasHningron, February 15,1823

S : It is my duty to bring under your notice an act lately passed by
the Legislature of the State of South Carolina. which cannot remain in force
without exposing the vessels of His Majesty’s subjects, entering the ports
of that State in prosecution of their lawful commerce, more especially such
as ate engaged in the colonial trade, to a treatment of the most grievous
and-extraordinary description. .

The accompanying transcript of the third section of the act tn which [
refer will make you acquainted with the particular nature of the grievance
attendant on the enforcement of the law in question. I am confident that
a mere perusal of the enactment will suffice to engage your interference,
for the purpose of securing His Majesty’s subjects, when trading with this
country, from the effects of its execution.

One vessel under the British flag has already experienced a most repre-
hensible act of authority under the operation of this law ; and if I abstain
for the present from laying before you the particulars of the transaction, it
is only in the persuasion that ample redress has, by this time, been obtained
on the spot, at the requisition of His Majesty’s consul at Charleston, and
that the interference of the General Government, in compliance with the
representation which 1 have now the honor to address to you, will be so
effectnal as to prevent the recurrence of any such outrage in future.

I beg, sir, that you will accept the assurance of my very distinguishei

consideration. .
STRATFORD CANNING.
Hon. Joun QuiNncy ApAMms,
' Secretary of State.

Third section of an act passed in the Slate of South Carolina,entitied
“ An wct for the betier regulation and government of free negroes and
persons of color, and for other purposes.”’

And be it further enacted by the authority aforesaid, That if any ves-
sel shall come into any port or harbor of this State, from any other State or
foreign port, having on board any free negroes or persons of color, as cooks,
stewards, mariners, or in any other employment on-board said vessels, such
free negroes or persons of color shall be liable to be seized and confined in
jail until said vessel shall clear out ‘and depart from this State ; and that,
when 'said vessel is ready to sail, the captain of said vesse! shall be bound
to carry away the said free negro or person of color, and pay the expenses
of his detention; and, in case of his neglect or refusal so to do, he shall be
liable to be indicted, and, on conviction thereof, shall be fined in a sum not
less than one thousand dollars, and imprisoned not less than two months;
and such free negroes or persons of color shall be deemed and taken as
absolute slaves, and sold in conformity to the provisions of the act passed
on the twentieth day of December, one thousand eight hundred and twenty,
aforesaid. .
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Mr Aa’ams lo Mr. Cannzng ——[corr'l N

DBPARTMENT oF S’I‘A’I‘E, o :
IVaskmgton, June 17, 1823

Sm Wlth reference to your Jetter of the 15th of February last, and its
: enclosure, I have the honor of informing you,that, immediately after its re-
- ception, measures were taken by the Government of the United States for .
effecting the removal of the cause of complaint set forth in-it; which it is"
“not douhted have been successful and w.ll prevent the recurrence of it
~hereafter. '
I pray you, sxr, to’ accepu the renewed assurance of my dlsunvmshed |

‘ consxderauon
I JOHN QUIVCY ADAMQ :
The nght Honorable STRATFORD Cmmwe, o
Envoy E.rtraordznary and Minister P’empotenhar J
from Great Brztam. .

Mr .ﬂddmgton lo Mr Adams —-[con.]. |

’WAsmNGTON, ﬂpr:l 9 1824

Sm: It wdl be in your recollecuon that His Majesty’s envoy in thls "
_,country and myself have both had occasion, within the last twelve months,*
~ to-address representatlons to you, on the subject of a law enacted in the

State of South Carohna, in December, 1522, prohlbmng, under severe pen-
alties; the entrance into that State of free persons of color. Against thislaw
-~ His MaJesty s minister protested, generally, as being in manifest contraven-
“tion of treaties existing between Great Britain and the United States, and
its effects were more pdrtxcularly pointed out by me in August last, as hav-
ing operated practically in ‘a manner highly prejudicial to the commerce.
" and oppressive to the subjects of Great Britain. ,
- To His Majesty’s envoy, sit, you gave a written and to me a verbal'
~assurance that every effort should be made,on the part of the Executive
- Government, to remedy the grlevances complamed of and prevem a recur-

rence of them. - _

“I'lament to say that those eﬁ'orts, in whatever way apphed have hltherto
-not-been attended with the good effects which might have been expected to
- Tesult from them. The evil still continues in undiminished rigor,and it be-
comes my duty, in pursuance of instructions which I have recently received
from His Majesty’s Secretary of State, to- bring the subject once more un-
. der your serious consideration, and to demand redress and reparation for
_ injuries inflicted on a subject of His. Majesty, who has had the rmsf‘ortune

to fall under the oppressive weight of the statute in question. ‘
" . The complainant, Mr. Petrie, of Liverpool, as will mor= pamcularly ap-
pear by his own letter, addressed to the President of His Majesty’s Board of
‘ 'Trade, of which I have the honor herewith to enclose a copy, having
occasion, in prosecution of his commercial pursuits, to touch at the port of
Charleston, in a vessel called the Marmion, in the month of December of
 last year, had scarcely entered that port when one of his crew, a man of
| color, was selzed by the police oﬁicers, and. forcxbly camed off to jail,
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- where he remamed mcarcerated durmg the stay of the. complalnant at’
- ‘Charleston. “Three others. of his crew, whom he had placed on board a
packet for the purpose of having them conveyed, via New York, to Eng.
~ land, were ‘als¢ ‘apprehended on board that vessel, in the same forcible
- manner, and imprisoned. All the remonstrances of ‘Mr. Petrie, against-
. this violent and unjustifiable act, whether made personally or through His
Majesty’s consul at Charleston, were of no avail. - During his stay at
“Charleston, the men remained in prison, and the fees attending their ultj.
- mate release, together with the loss of thejr serv1ces, put the complamam 3
1o considerable expense. . -
I feel persuaded, sir, that the bare recital’ of the outrage above recorded :
will suffice, without any further commentary on my part, to induce you,
" agrecably to the assurance already given by you, to use every effort in
" your power, not only to procure. for Mr. Petrie that redress to which he’
" seems to be so justly entitled, but to induce the authorities of South Caro-
‘lina to repe’tl the obnoxious law, or at least so to- modify it as that it shall
~ no longer operate to the detriment of nations trading to the United States,
: on the faith of conventions, of which it is a direct and unquahﬁed violation.
T have the honor to be, with dxstmgulshed con<1derauon sir, your most'

obedxent humble servant,
' . H U ADDINGTOI\
"<Ion Jou\ vacr An.nxs, &c. iy

: i J[r Petrze to Mr Huslczsson -—[cory]

Lrvmu'oox., January 20, 1824

Qm : Perhaps my commumcanons should have come through another
channel, or' His Majesty’s ministers may already be informed on ' the sub- .
- ject; but the certain knowledge of many of the subjects of this country,
: suﬂ'erme under a very grievous law in the United States of America, in the
particular State of South Carolina, merely from the circumstance of their
bemg colored, has induced me to trouble you w1th my correspondence, con-
ceiving that no country shall ever be permitted to. treat any of the subjects
“of Great Britain so hostilely, without the interference of Government. The
law is rigorously prmecuted prohibiting all-colored persons, sailors or
others, from coming to that State; under the penalties of being lmpneoned
“corporeally pumshed and made slaves of. Being an officer in His Majes-
ty’s navy, I have known the value of our seamen, and could not heip re-
monstrating against this most oppressive law !ast month, when I wasin-
- Charleston, where I carried part of a crew, four in number, of these unfor-
tunate people, in the ship Marmion, from this port ; but my remonstrances-
-were of little or no-avail ; nor could the British consul, after repeated ap-
-plication to him by every master in that port. belonomv to British vessels,
obtain any alteration or qualification. of the law. The Marmion was not
‘well moored at the wharf before the officers who were appointed to pui -
this Jaw in execution came on board, and forcibly carried one of the four
of these men to jail, where he remamed during my stay in Charleston ; the -
three others I had previously conveyed on board of a packet, on the eve-of .
- sailing to New York, where they were likely to obtain a passage more
readily to England; buten board this vessel they were apprehended by men
‘who seemed anxious only to get their fees, and thrown into prison, depriv-
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ing them of the opportunity to comnply with the law, which they would
have done in a few hours, ‘The relcase of these unfertunate men from jail,
fees, and loss of their services, put me to considerable expeuse.

You will, no doubt, sir, be better able to judge of the justice of such laws,
enacted against a great portion of the subjects of this country, especially of
seamen.out of this port, than 1 can, better knowing the commercial rela-
tions between the two countries.

I am, sir, &e.
PETER PETRIE.

The Right Honorable Wat. Huskissox, 47, P.

f

Mr. Addinglon to Mr. vldams.—{cory.]

WasHINGTON, July 12, 1824,

Stz On the 9th of April last T had the honor of submitting to you,
agrecably to iustructions which I had received from England, a specific
demand for reparation for an injury inflicted on an IEnglish subject, by the
authorities of South Carolina, in the enforcement of a law of that State
relative to the treatment of free persons of color entering its ports, which
law I represented to be a direct violation of existing treaties between Great
Britain und the United States. I at the same time expressed a general
desire that such measures might be taken, on the part of the Exccutive
Government, as would be calculated to induce the State authorities of
South Carolina to repeal or modify that law.

Having as yet received uo answer to_that letter, and not having been
able to collect, with precision, in the various couferences which I have
held with you, the views and intentions of the President on this subject, [
take the liberty of requesting to be informed by you, sir, whether any, and
what, steps have as yet been taken, or are in contemplation by this Gov-
ermnent, in furtherance of the attainment of the objects submitted to their
consideration by me, in the name of Iis Majesty’s Government.

I have the honor to be, with distinguished consideration, sir, your most

obedient humble servant, - ‘
' H. U. ADDINGTON.
Hon, Jouy Quincy Apams, &c. -

Mr. Adams lo Mr. Addingion.—[copy.]

DEPARTMENT OF STATE,

Washington, July 19, 1824.
Sir: With reference to your letter of the 12th instant, I have the honor
of informing you that representations have been made to the Executive
authority of the State of South Carolina upon the subject to wliich it re-
lates, from which it is expected that, at the ensuing session of the Legisla-
ture of that State, measures will be taken for removing all grounds of

complaint. . L . )

I pray you, sir, to accept the assurance of my distinguished consideration.

' ‘ JOHN QUINCY ADAMS.
H. U. ApnixeToN, Esq., o
Chargé &’ Affaires from Great Britain.
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Judge Johnson to Mr. Adams.—[cory.]

: CrarvesToNn, July 3, 1824,

Stk : I know not from whom the Government expects communications
such as the present,but [ am daily made sensible that the eyes of the com-
munity are turned most particularly to the judges of the Supreme Court for
protection of their constitutional rights, while I feel myself destitute of the
power necessary to realize that expectation. Hence, although obliged to
look on and see the Constitution of the Uniterd States trampled on by a set
of men who, I sincerely believe, are as much influenced by the pleasure of
bringing its functionaries into contempt, by exposing their impotence, as
by any other consideration whatever, I'feel it my duty to call the atten-
tion of the President to the subject, as one which may not be unworthy of
an official remonstrance to the kixecutive of the State.

In the envelope which encloses this, I have taken the liberty to enclose
three documents. The firstis an act of the Legislature of this State, passed
at their last session, from whieh vou will perceive how very far your ex-
pectations are from being realized, us you expressed them to Mr. Canning
in your letter of June 17, 1823. The second is a paragraph from the
Charleston Mercury of the 23d ultimo, from which it will be seen how
pointedly the South Carolina Association, as it is called, are pressing the
execution of that law. And the third is an article from ihe Charleston
Courier of the 29ih, which contains a report of the case of Amos Daley,
from which it appears that he was a citizen of Rhode Island, and an arti-
vled seaman on board of an American vessel.

The ground of defence taken for him will also appear, and, in the disre-
gard of them, the principles acted upon by the pedple who are pressing
these measures. :

This man has come off wilh twelve lashes, because “he could not help
himself in returning to this port;”* but you will see from the law that this
summary court possesses the power of inflicting, in the most summary
manner, twelve thousand lashes, should they think proper.

1 am wholly destitute of the power of arresting those measures. Both
the writs of habeas corpus and. injunction I am precluded {rom using, be-
cause the casesassume the form of Stale prosecutions ; and, if T could issue
them, [ have nobody to call upoun, since the district attorney is himself a
member of the association ; and they have, further, the countenance of five
other officers ol the United States in their measures. To this fact I at-
tribute much of the-confidence with which these measures are prosecuted.

In fact, the law itself was passed under the influence of a memorial from
the association, who, I am informed, actually had it drawn up here, in pur-
suance of their own deliberations, in order to be submitted to the Legisla-
ture. It is emphatically their law. The only resonrce of the masters for
having their men taken from them, or of the men, and the only mode of
bringing up the subject to the Supreme Court, is by an action for damages.
But, without friends, without funds, und without time, mariners cannot,
resort to suits at law. .

1 must again apologizo for troubling ywou with this communication, and
there are many private considerations that would have deterred e from
making it. But I am perfectly sure that T am the only public (unctionary
here by whom it would have been made. The sociéty has the courte-
nance and support of some men who cannot openly join it ; and, althougly



Rep. No. 80, 15

1am confident there is a decided majority against them, yet there are many
wealthy and distinguished men in it, and some whose rank in life oughr,
in my opinion, to have prevented them from taking part with it -

A copy of Mr. Poinsett’s letter to you on this subject has been shown
among his friends here, and I have perused it. At thé same time that I
am well convinced Mr. Poinsett believed all that he there urges in excuse
of the measure, yet I am well persuaded that it is in the power of no one
t3 establish the facts there stated. Indeed, I do not hesitate to express the
opinion, that the whole of the alarm of 1822 was founded in causes that
were infinitely exaggerated. :

A few timid and precipitate men managed to disseminate their fears and
their feelings, and you know that popular panics spread with the expansive
force of vapor. The rest of the State, I am well persuaded, takes no inter-
est in these measures, but rather yields them to the fears of the city repre-
sentation, where their chief operation is felt, than adopts them from an opin-
ion of their necessity or utility. .

With very great personal and official consideration, I have the honor to
subscribe myself, sir, your very humble servant, :

WILLIAM JOHNSON.

Hon. Joun Quincy Apawms,

Secretary of State United States.

CHAPTER 20.

AN ACT the more effectually to prohibit free negroes anu persons of color from entering into this
State, and for other prrposes.

Sec. 1. Be it enacted by the honovable the Senale and House of Rep-
resentaltives now met end silting in General Assembly, That, from and
after the passing of this act, it shall not be lawful for any free negro or
person of color to migrate into this State, or be brought or introduced into
its limits, under any pretext whatever, by land or by water. And in case
any such free negro ot person of color (not being a seaman on ‘board of
any vessel arriving within this State) shall migrate into or be introdnced
into this State, contrary to this act, he shall and may be carried by any
white person before some justice of the peace of the district or parish where
he or she shall be taken, which justice is hereby required to summon three
freeholders, and form a court to examine such free negro or, person of color,
and, on conviction, to order him or her to leave the State, And every free
negro or person of color so ordercd to leave the State, and thereafter re-
maining longer than fifteen days within the same, or having left the State,
and thercafter returning to the same, upon proof thereof, made before any
magistrate and three freeholders, and on conviction thereof, shall be sub-
jected to be sentenced to such corporal punishment as the said mugistrate -
and freeholders shall, in their discretion, think fit to order. And if, after
the said sentence or punishment, such free negro or person of color’ shall
agein remain longer in-this State than fifteen days, or, having left the State,
shall thereafter return tn the same, upon proof thereof, before’ any magis-
trate and three tréeholders, as aforesaid,and on conviction thereof, the said
magistrate -and- freeholders shail adjudge the said free negro or person of
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color to suffer corporal punishment a second time ; and for every repetition
of the offence of remaining in this State, contrary to this act, or of coming.
into the same after departing therefrom, such free negro or person of color
shall be liable to be proceeded against in like manner; and so on, until
such free negro or. person of color shall cease to violate this act.

Sec. 2. vnd be it further enacted by the authority aforesaid, That it
shall not be lawf{ul for any free negro or person of color to come into this
State ou board of any vessel, as a cook, steward, mariner, or in any other
- employment on board of such vessel; and in case any vessel shall arrive in
any port or harbor of this State, from any other State or foreign port, having
on board any free n-gro or person of color, employed on board such vessel,
as a cook, steward, mariner, or in any other employment, it shall be the
duty of the sheriff of the district in which such port or harbor is situated,
immediately on the arrival of such vessel, to apprehend such free negro or
person of color so arriving countrary to this act, and to confine him closely
in jail until such vessel shall be hguled oft .from the wharf, and ready to
proceed to sea; and that, when said vessel is ready to sail, the captain of
the said vessel shall be bound to carry away the said free negro or person -
of color,and to pay the expenses of his deteution ; aud in case such captain
shall refus: or neglect to pay the said expenses, and to carry away the said
frec negro or person of color, he shall forfeit and pay the sum of onethou.
sand dollars, and be liable to be indicted therefor, and also to sutfer impris-
onment for auy term or time not exceeding six months.

Sec. 3. vind be it further enacted by the wuthority aforesaid, That
whenever auy {ree negro or person of color shall be apprehended and com-
mitted to jail, as having arrived in any vessel, in the capacity of a coo’,
steward, mariner, or otherwise, contrary to this act, it shall be the duty of
the sheriff, during the confinement in jail of such free negro or person of
color, to call upon some justice of the peace to warn such free negro or per-
son of color never to enter the said State after he or she shall depart there-
from ; and such justice of the peace shall, at the time of warning said free
negro or person of color, iusert his or her name in a book, 1o be provided.
by the sheriff for that purpose, upd shall therein specify his or her age, oc-
cupation, height, and distinguishing marks, which book shall be good and
sutficient evidence of such warning; for which services the said justice
shall receive the sum of two dellars, payable by the captain of the vessel.
And every negro or person of color who shall not depart the State, in
case of the captain refusing or neglecting to carry him or her away, or,.
having departed, shall ever again enter iuto the limits of this State, by land
or water, after being warned as aforesaid, shall be dealt with as the first
section of this act directs for persons of coler who shall migrate or be
brought into this State. ‘

Sec. 4. 2nd be it further enacted by the authority aforesaid, That it
shall not be lawful for any master or captain of any vessel, or for any other
person, to introduce or bring into the limits of this State any free negro or -
person of color, as a passenger, or as cook, mariner, steward, or in any
other. capacity on board of such vessel, whose entrance into this State is.
prohibited by this act. And if any aster or captain of any vessel, as
aforesaid, shall bring in or introduce into this State any such free negro or.
person of color, whose entrance.is prohibited as aforesaid, or if any other. .
person. shall introduce by land, as a servant, any. free negro or person of:-
color, every such person shall, for the first: offence, be fined in a sum not :
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exceeding one hundred dollars, and for the second offence be liable to for-
feit and pay, for each free negro or person of volor so brought into this
State, the sum of one thousand dollars, and shall moreover be liable i9 be
imprisvned for any term or time not exceeding six months. : -

Sec. 5. And be it further enacted by the aulhority afuresaid, That it
shall not be lawful for any free negro or person of color, who has left the
State at any time previous to the passing of this act, or for those who may
hereafter leave the State, ever to return again iuto the same, without being
subject to the penalties of the first section of this act, as fully as if they
had never resided therein.

Sec. 6. v2nd be it further enacted by the awthority aforesaid, That it
shall not be lawful for any citizen of this State, or other person, to bring
into this State, under any pretext whatever, any slave or slaves, from any
port or place in the West Indics, or Mexico, or any port of Sonth America,
or from FEurope, or from any sister State which may be situated to the
north of the river Potomac or the city of Washington. Neither shall it be
lawful for any person to bring into this State, as a servant, any slave who
has been carried out of the same, if, at any time duaring the absence of
such slave from this State, he or she hath been in ports or places situated
in Europe, in the West Indies, or Mexico, or any port of South” America,
or in States north of the Potomac or city of Washington. And any per-
son who shall bring into this State any slave, coutrary to the meaning of
this act, shall forfeit and pay the sum of one thousand dollars, aud the said
slave shall be a forfeiture to the State.

Sec. 7. And be it further enacted hy the wuthority aforesaid, That all
free negroes and persons of color, and all other persons, shall be exerapted
from the operation of this act, where such free negroes and persons of
" color and slaves have arrived within the limits of this State bv shipwreck
or stress of weather, or other nnavoidable accident.  But such free negroes
or persons of color, and other per-ons, shall nevertheless be- subject to the
penalties of this act, if the requisites of the same be not complied [with]
within one month after such shipwreck, stress of weather, ov other una-
voidable accident. N —

Sec. 8. «nd be it further enacted by (he cuthority efvresajd, Thisthat
act shall not extend to free negroes or persons of color, who shall arrive
in any port or harbor of this State, as cooks, stewards, mariners, or as
otherwise employed in any vessel of war of the United States navv, or
on board any national vessel of the navies of any of the Europeun or
other Powers in amity with the United States, unless .iid free negroes and
persons of color shall be found on shore,after being warned by the sheriff
or his deputy to keep on board of’ their vessels. -Nor shall this act extend
to free American Indiauns, free Moors, or Lascars, or other colored subjects
of countries beyond the Cape of Good Hope, who may arrive in this State
in any merchant vessel. But such persons cuiy shall be deemed and ad-
judged to be persons of color, within the meaning of this act, as shall be
descended from negroes, mulattoes, and mestizoes, either on the father’s
or mother’s side. -

Sec. 9. Ind be it further enacted by the authorily aforesaid, That in
case any master or mate of any vessel; on his arrival, shall make any false
return, to the sheriff or his deputy, of the number of persons he may have
on:board, whose entrance: shall’ be' proliibitéd by this act; he shall forfeit
and pay the sum of ‘one thiousand dollars. - And any master of a vessel,or'

. 2 :
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other person, opposing the sheriff or his deputy in the execution of this
duty, and all persons aiding and abetting him therein, shall be liable to be
indicted and pay a fine of one thousand dollars, and be imprisoned for any
term not exceeding six months. :

Sec. 10. JAnd be it further enacled, That any sheriff who shall wilfully
neglect or refuse to perform the duties required by this act shall forfeit
and pay five hundred dollars; one-half to the informer, and the other for
the use of the State. to be recovered by action of debt in any court having
jurisdiction, -

Sec. 11. And be it further enacted by the authority aforesaid, That
all presecutions under this act may be maintained without limitation of
time; and all penalties or forfeitures imposed thereby may be recovered
in any court of record in this State, one-half of which shall go into the
public treasury, and the other half to the person informing: Provided,
however, That no prosecution shall be permitted against the masters of
vessels, or any other white persons, from any port of the United States, in
less than three months, or against captains of vessels from foreign ports in
less than six months, after the passing of this act.

Sec. 12. JInd be it further enacted by the authority aforesaid, That so
much of an act passed on the twentieth of December, one thousand eight
hundred and twenty, entitled “ An act to restrain the emaucipation of
slaves, and to prevent free persons of color from entering into this State,
and for other purposes,” and also so much of another act passed on the
twenty-first of December, ove thousand eight hundred and twenty-two,
entitled ¢ An act for the better regulation and government of free negroes
and persous of color, and for other purposes,”” as are repugnant to thisact,
and so much thereof as makes it the duty of the harbor master to repott to
the sheriff the arrival of all free negrocs in the harbor of Charleston, be,
and the same are herchby, repealed.

Sce. 18. And be it further enucled by the authorily foresaid, That
no free negro, or other free person of color, shall carry any fire arms or
othier military weapous abroad, except -with a written ticket from his or
their guardian, under pain of forfeiting thesame,and being fined or whipped,
at the discretion of the magistrate and three freeholders, before whom he
or they may be convicted thereof. Nor shall any free person of color be
hereafter employed as a pioneer, though he may be subjected to military
fatigue duty wheu called on. )

In the Senate house, the twentieth day of December, in the year of our
Lord one thousand eight hundred and twenty-three, and in the forty-eighth
year of the indepeudence of the United States of America.

JACOB BONDTON, -
President of the Senale.
: PATRICK NOBLE,
Speaker of the House of Representatives.

[From the Charlestor: Courier.]
LAW REPORT.
State of South Carolina vs. Doley.

Mr. Eprron: As this case appears to have excited some degree of in-
terest among, our fellow-citizens, and asonly a very partial accou:nt of it has
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yet been published, the following report, drawn up by one present at and
.concerned in the trial, may not be unacceptable to your readers:

Amos Daley, a native of Rhode Island, claiming to be a free Indian of
the Narragansett tribe, was arraigned before a court formed under the act
of 1823, for having returned into the State, contrary to the provisions of
said act, after having received official warning of the consequences of such
return. ‘ , '

The court consisted of John H. Mitchell, Q. U., and Joseph Cole, Wil-
liam McDow, and John Huger, Esqrs., freeholders. The trial came on on
‘Tuesday, the 22d of June. Mr. Holmes, Solicitor of the South Carolina
Association, for the prosecution ; Messrs. Courtenay and McCrady for the
¢:irisoner, ‘

On opening the court, the presiding officer read its proceedings at the
last meeting, and the testimony of Andrew Bay, Q. U.,a witness on behalf
of the prosecution, which was as follows: .

That he committed the prisoner, Amos Daley, to jail, having arrived
here in the schooner Fox, Rose, master, on the 22d day of April last; that
on the 3d of May last he was released, and, on his description and marks,
age, &c., being duly recorded, witness warned the prisoner never to return
here again, and warned, also, Captain Rose of the consequences which
would ensue should he be brought into this State ; that the prisoner did re-
turn to Charleston, (notwithstanding the warning aforesaid,) .in the same
vessel, commanded by the same captain, and witness again had the pris-
-oner arrested and comumitted on the 16th of the present month of June,
agreeably to the directions of the act of December, 1823,

The court then entered into the examination of witnesses on the part of
the prisoner. Three witnesses were called, viz: Perry Rose, master of the
schooner Fox; James Gilbert, mate ; and Mr, R. B. Lawton.

Captain Rose was first sworn, and testified : That he well knew thie pris-
oner’s mother to be a Narragansett Indian, with straight black hair; also
knew his father,* husband to the woman, his mother ; that he, also, was a
Narragansett Indian, with straight black hair; that his father was a free-
holder, owning a furm, and that the prisoner was entitled to all the rights
and privileges of citizenship in Rhode Island; that the prisoner was of
Warwicla; that these Indians trace their descent through the women,

The mate, James Gilbert, was next sworn. He had seen the woman
called the mother of the prisoner, and she was an Indian squaw ; he had
also seen the man called his father ; he, too, was an Indian. Both father
and mother have straight hair. Witness had no doubt that the prisoner
was a free Indian. He had known the prisoner since the time of the last
war; that it was customary to call Indians colored meu.

Mr, Lawton, being then sworn, said: That he was brought up in Rhode
Island, andlived there until he was 15 years old. He knew the Indians
of the Narragansett tribe very well, and the features of the prisoner were
those of the tribe he claimed to belong to. On his cross-examination, he
stated that the Narragansetts, like all other Indians, traced their descent
always through the women ; that the hair of the prisoner was not like the
generality of Indians, but that he had seen genuine squaws of that tribe,
who were old, with very curly hair; he thonght, however, the hair. of the
prisoner rather against him; that negroes are not very plenty among the
Narragansetts ; that it was not- uncommon to call Indians men of color. -

* Counsel for the prisoner thought he said reputed father,
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Messrs. Turnbull and Hugar were now called, on the part of the prose-
cution, '

Mr. Turnbull, being sworn, said: That Captain Rose (thinking errone-
ously that he had something to do with the prosecution) had complained
to him of the liard fate of the prisoner; that the captain told him he knew
the prisoner’s mother, and she was an Indian, but that he did not know his
father ; that he (witness) had seen Indians of various tribes; the com-
plexion was not the test of genuine blood, but the long straight hair was
the characteristic universally relicd on.  The prisoner was not carker than
many Indians he had seen. IHe never was among the Narragansett In-
diaus. -

Next was sworn Mr., A. Hugar, who testified : That be was present with
r. Turubuil when he conversed with the captain. The captain then said
he knew the prisoner’s mother very well; she was brought up in his fam.
ily, and.was an Indian; but, on being asked whether he knew the father,
he had answered nearly in these words : “ That he knew nothing at’all about
the father.”” e, too, (witness,) had traveiled much among the Indians, and
hie considered the hair, not the complexion, the test of genuine blood.

Here the examination of witnesses closed. It was conceded that he
(Fox) had come from a foreign port, and that the captain was not liable,
under the act, for bringing the prisoner into the State. The sheriff’s book
was produced. The prisoner’s hair was woolly. ~ The following is the
copy of a certificate in possession of the prisoner, which was adduced on
the trial : -

‘ 7o whom concerned :
StaTE oFr Knope IszaNp, o5

1 hereby certify.that Amos Daley, a man of color, was born in the town
of Warwick, in this State, on the 15th day of September, A. D. 1800, and
is the son of William Daley, by Susannali, his wife, as appears of record.

JOHN REYNOLDS, Town Clerk.

Noxrrtu Kixesrow, December 27,1828, ) :

Messrs. Courtenay and McCrady, for the prisoner, coutended that the
evidence adduced was conclusive as to the prisoner’s national character,
and brought him within the exception of the act, and at least sufficient to
throw the onus prohandi on the prosecution, and bound the court. The
former gentleman then endeavored to show that, even if the prisoner were
within the letter, he was clearly without the equity of the act. As it was
no offence in the captain to bring him in, he was bound in bonds so to do,
and the prisoner could not prevent it. And further argued, that the ac}
itself was unconstitutional and void, under the 2d section of the 4th article of
the Constitution of the United States: “that the citizens of each State
shall be entitled to all privileges and immunities of citizens in the several
States,”” the prisoner being a citizen of Rhode Island. The latter denied
the constilutionality of the law, also, but relied on the Sth section of the st
article of the Constitution of the United Stutes : % Congress shall have power
to regulate commerce with foreign nations, and among the several States,
and with the Indian tribes;’” the act being an interference with navigation,
which,in the case of ‘Gibbons vs. Ogden, had been. decided to be an essen-
tial part of commerce, and beyond the control of the States. Further: that
theact of 1823 clashed with the commercial regulations of the United Statés,
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Mr, Holmes, in reply, denied that sufficient evidence had been adduced
on the. part of the prisoner to throw the “ onus’® on the prosecution ; and
that the prisoner was obliged to prove himself within the exception of the
act ; contended that the captain’s evidence was worthless, as he had con-
tradicted himself ; and that the prisoner and captain both came within the
equity of the act, both having been warned, but the captain happened to
escape theletter ; that Mr. Courtenay’s construction of the Constitution had
been refuted in the Missouri question hy our ablest statesmen; that the
part of the Constitution and the case relied on by Mr. McCrady were
wholly inapplicable to the case before the court; seemed to doubt the
principles in Gibbons »s. Ogden, and thought we should await the judg-
ment of the Supreme. Court in our own case before we yielded. '

The court, after consideration, adjudged the prisoner guilty ; but, in con-
sideration of its appearing that he had not returned voluntarily, only sen-
tenced him to receive iwelve lashes on his bare back the same afternoon,
at 5 o’clock, in the work-house. ~ *

CHAPTER 3.

AN ACT for the better regulation and government of free nogroes and persons of color, and for
other purposes,

Section 1. Be it enacted by the honorable the Senate and House of
Representatives now met and sitting in General Jlssembly, and by the
authority of the same, That, from and after the passing of this act, no
free negro or person of color, who shall leave this State, shall be suffered
to return; and every person who shall offend herein shall be liable to the
penalties of the act passed on the twentieth day of December, in the year
one thousand eight hundred aud twenty, entitled ¢ An act to restrain the
emancipation of slaves, and to prevent free.persons of color from entering
the State, and for other purposes.”’

- Sec. 2. vnd be it further enacted, That every free male negro or per-
son of color, between the ages of fifteen and fifty years, within this State,
who may not be a native of said State, or shall not have resided therein
five years next preceding the passing of this act, shall pay a tax of fifty
dollars'per annum ; and in case said tax shall not be paid, the said free
male person of color shall be subject to the penalties of the act against free
persons of color coming into this State, passed on the twentieth day of De-
cember, one thousand eight hundred and twenty. EE———

Sec. 3. nd be it further enacled by the awlhorily aforesaid, That if
-any vessel shall come into any port or harbor of this State, from any other
State or foreign port, having on board any free negroes or persons of color,
-as .cooks, stewards, mariners, or in any other employment on board of said
vessel, such free negroes or persons of color shall be liable to be seized and
confined ir jail, until said vessel shall clear out and depart from: this State;
and that, when said vessel is ready to sail, the captain of said vessel shall
be bound to carry away the said free negro or free person of color, and to
pay the expenses of his detention ; and, in case of his neglect or refusak so-
to do, he shall be liable to be indicted, and, on conviction thereof, shall be
fined:in a sum not less than one thousand dollars, and - imprisoned not less
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than two months; and such free negroes or persons of color shall be deem-
ed and taken as absolute slaves, and scld in conformity to the provisions of
the act passed on the twentieth day of December, one thousand eight hun.
dred and twenty, aforesaid.

Sec. 4. Ind be it further enacled by the aulhorily aforesaid, That the
sherift of Charleston district, and each and every uther sheriff of this State,
shall be empowered and specially enjoined to carry the provisions of this
act into effect, each of whom shall be entitled to one moiety of the pro-
ceeds of the sale of all free negroes and free persons of color that may hap-
pen to be sold under the provisions of the foregoing clause: Provided the
prosecution be had at his information,

Sce. 5. And be it further enacted, That it shall be the duty of the har-

bor master of the port of Charleston to report to the sheriff of Charleston
district the arrival of all free negroes or free persons of color who may ar-
rive on board any vessel coming into the harbor of Charleston from any
other State or foreign port.
. Sec. 6. And be it further enacted, That, from and after the passing of
this act, it shall be altogether unlawful for any person or persons to hire to
any male slave or slaves his or their time ; and in case any male slave or
slaves be so permitted by their owner or owners to hire out their own
time, labor, or service, the said slave or slaves shall be liable to seizure and
forfeiture, in the same manner as has been heretofore enacted in the dct in
the case of slaves coming into this State contrary to the provisions of the
same.

Sec. 7. vAnd be it furlher enacled, That, from and after the firsi day of
June next, every {ree male negro, mulatto, or mestizo, in this State, above
the age of fifteen years, shall be compelled to have a guardian, who shall
be a respectable freeholder of the district in which said free negro, mulatto,
or mestizo, shall reside ; and it shall be the duty of the said guardian to go
before the clerk of the court of the said district, and before him signify his
acceptance of the trust, in writing; and at the same time he shall give to
the clerk aforesaid his certificate, that the said negre, mulatto, or mestizo,
for whom he is guardian, is of good character and correct habits; which
acceptance and certificate shall be recorded in said office by the clerk, who
shall receive for the same fifty cents; and if any free male negro, mulatto,
or mestizo, shall be unable to conform to the requisitions of this act, then
and in that case such person or persons shall be dealt with as this act di-
rects for persons of color coming into this State contrary to law ; and the
amount of sales shall be divided, one-half to the informer, and the other
half for the use of the State.

Sec. 8. And be it further enacled by the authority aferesaid, That if
any person or persons shall counsel, aid, or hire, any slave or slaves, free
negroes, or persons of color, to raise a rebellion or insurrection within this
State, whether any rebellion or insurrection do actually take place or not,
every such person or persons, on conviction thereof, shall be adjudged
telous, and suffer death without benefit of clergy.

Sec. 9. vInd be it further enacled by the authority aforesaid, That the
commissioners of the cross roads for Charleston neck be,and they are
hereby declared to be, justices of the peace, ex-officio, in that part of the
parish of St. Philip’s without the corporate limits of Charleston, for all pur-
poses except fur the trial of causes small and mean. '

In the Senate liouse, the first day of December, in the year of our Lord.
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one thousand eight hundred and twenty-two, and in the forty-seventh year
of the independence of the United States of America. ‘
JACOB BONDTON,
. President of the Senale.
PATRICK NOBLE,
Speaker of the House of Representalives.

Mr. Vaughan to Mr. Van Buren.—[corv.]

W asuineron, December 26, 1830,

1t is with great regret that the undersigned, His Britannic Majesty’s en-
voy extraordinary and minister plenipotentiary, finds himself called npon
to'represent to the Government of the United States the cruel and unjust
operation of a law of the State of South Carolina, under which a.free man
of color, a British subject, has been seized on board a British ship, and imn-
prisoned iu the jail of Charleston, '

The following is the statement of the case, received from His' Majesty’s
consul: Daniel Fraser, a free colored man, born in the British-West In-
dies, and carried, at the age of four years, to Scotland, and undoubtedly a
British subject, arrived in the portof Charleston in the month of November
last, in the capacity pf cook, on board the ship Atlantic, from Liverpool,
when he was seized and sent to prison, under a warrant issued: by the
sheriff; in virtue of ah act passed by the Legislature of South Carolina.
The third section of that act is in the following words:

“ And be it further enacted by the authority dforesuid, That if any ves-
sel shall come 1nt.. any port or harbor of this State, from any other State or
foreign port, having on board any free negroes or persons of color, as cooks,
stewards, mariners, or in any other employment on board said vessel, such
free negroes or persons of color shall be liable to be seized and confined
in jail until the said vessel shall clear out and depart from this State; and
that, when said vessel is ready to sail, the captain of the said vessel shall
ke bound to carry away the said free negro or person of color, and pay the
expenses of his detention ; and in case of his neglect or refusal so to do, he
shall be liable to be indicted, and, on conviction thereof, shall be fined in a
sum not less than one thousand dollars, and imprisoned not less than two
months; and such free negroes or persons of color shall be deemed and
taken as absolute slaves, and be sold in conformity with the provisions of
the act passed on the twentieth day of December, one thousand eight hun-
dred and twenty, aforesaid.” : ‘ :

The undersigned, desirous of avoiding any discussion with the Govern-
ment of the United States involving a remonstrance against a State law,
directed the British consul at Charleston to endeavor to procure the release:
of Daniel Fraser, by entering into communication with the proper authori-
ties of that place, trusting, also, that he had only to poirt vut the cruelty
and injustice of an act so seriously affecting the commercial intercourse with
British subjects, to ensure its repeal, G

. 'The undersigned has the honor to enclose copies of the corresponidence
which has taken place between the British consul, William Ogilby, and the
sheriff of Charleston, by which the Secretary of State will perceive how,
hopeless it is to expect that the magistrates of Charleston will set at liberty
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Daniel, ['raser, or to look forward with any confidence lo the repeal of the
obwaxious act by the Legislature of the State.

Upon reference to a similar remonstrance made by the DBritish minister
at Washington, in 1824, the undersigned finds that tiie Governmentof the
United States took the opinion of the Attorney General, who declared that
the law of Seouth Carolina, in question, was void, as it was incompatible
with the rights ot ali nations in amity with the United States; that the Con-
stitution gave to Congress the supreme and exclusive power of regulating
commerce with foreign nations, and that no State had the right of imposing
new restrictions, There is no requisition, in any treaty with Great Britain,
that British vessels, permitted to enter any ports of the United States, shall
be navigated by white men alone. .

The undersigned is aware that the General Government of the United
States cannot control the-laws 1nade in the several States: but the uuder-
signed feels it to be his duty to point out the restriction and embarrassmeit
which the State of South Carolina has put upon commercial intercourse
with. British subjects, in order that measures may be taken for the exact ob-
servance, as in the other States of the Union, of the stipuiations of the trea-
ties and conventions subsisting between Great Britain and the United States.

The undarsigned canuot refrain from calling, earnestly, for prompt atten-
tion to the subject of this note, in order to avoid any future rembnstrance,
not unlikely to be-occasioned in consequence of the intercourse being re-
established between the British West Indies and the Upited States.

.The undersigned has the hounor to renew to Mr. Van Burén the assurance

of his highest consideration.
CHAS. R. VAUGHAN.
Hon. Martivy Vax Buney, §c.

Mr. Ogilby to Mr. Steedman.—[cory.]

Bririsg CoNSULATE,
Charleston, December 15, 1830.

S¢r: I should have done myself the honor of addressing you ere this, on
a subjectto which I have already called vour attention several times in our
interviews within the last fortnight, namely, the imprisonment of Daniel
Fraser, a free man of color, belonging to the British ship Atlantic, now in
this. port ; but being impressed with a due sense of the peculiar difficultjes
this State has to contend with, by reason of its very numerous slave popu-
lation, and of the anxious wish which I know is entertained by His Majes-
ty’s;Government.to perpetuate the friendly relations and feelings which so
happily exist, at the present time, between our respective countries, I felt,
and still feel,an extreme reluctance to agitate a question which, [ am aware,
has already given rise, in more than one instance, to a good deal of excite-
ment in this State : but the protracted imprisonment of the seaman before
named, and the assurances I-have recently received, from the best authori-
ty, that, on some former occasions, British colored seamen who.were im-
prisoned here, under the 3d section of the legislative act of this State, were
released by the authorities, on the application of His Majesty’s consul, and
given up to him without the payment of any costs, obliges me to conside -
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it imperatively my duty, as British consui, to request of vou the ralease of
the Pritish subject before mentioned, Daniel Fraser, under the assurance
that I shall not fail to impress upou the captain of the Atlantic the propri-
ety of confining-this scamen to his ship, and not allowirg him to hold comn-
munication with any of the colored population of this city.
I have the houor, &c.
: WILLIAM OGILBY,
British Consul for the State of South Carolinag.
C.J. StreepmaN, Esq., o
Sheriff, Charleston.

MMr. Steedman to Mr. Ogilby.

Suerirr’s Orricr, December 16, 1830,

Sin: Your letter of yesterday, relative to the imprisonment of Dauiel
Fraser, a free man of color, belonging to the British ship Atlantic, has
been submitted to the attorney general of the State, and I now have the
honor of enclosing his answer.

I exceedingly regret that [ am constrained, against my inclination, to ad-
here to the law, which imperatively enforces on me the confinement of the
man ; and beg leave to assure you that if I could, consistently with my
duty, release him, it would afford me pleasure to do so.

I have the honor, &c.
: CHARLES J. STEEDMAN.

Wirtian Ocinsy, Esq., British Consul, §c.

Mr. Legare to Mr. Steedman.

Sir: I regret exceedingly, that, from the very imperative character of
the acts of Assembly, relating to the introduction of free persons of color
into this State, I do not feel myself at liberty to take any steps or give any
counsel towards accomplishing the object of Mr. Ogilby’s letter. I regret
it the more, because the counciliatory and friendly tone in which that letter
is written is in perfect accordance with ray own feelings, and with what I
believe to be the public feeling in regard to our intercourse with Great Brit-
ain and her dependencies; : .

But, as a member of the Legislature, I know that several eflorts have
been made, within a few years past, to relax the policy-of those laws, and
that they have all decidedly failed. It is not more than a fortnight since L
had myself the honor of reporting a bill, from the Charleston delegation, to
velieve the commerce of Charlestonof some of the embarrassmentsoccasioned
by these acts; but this bill, too, it seems, has failed, even in the House of
Representatives—that branch of the Legislature hitherto most favorable
to the ainendments proposed. : T

Under all circumstances, I think the law must take its course, however
unwilling the officers who are bound to enforce it may be to enter into a
conflict with a friendly foreign Power, so much respected by us.

‘I have the honor, &e. L
HUGH S. LEGARE, Attorney General.
Cuarrzes J. Steepmar, Esq., ,
Sheriff of the Charleston District.
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Mr. Vaughan to Mr. Van Buren..

Wasuninerox, January 15, 1831,

The undersigned, His Britannic Majesty’s envoy extraordinary and
minister plenipotentiary, begs leave to inform the Secretary of State of
the United States, that he has received a letter (a copy of which is enclosed)
from Mr. Ogilby, His Britannic Majesty’s consul at Charleston, South Car-
olina, stating that Daniel Fraser, a free man of color and a British subject,
whose arrest and imprisonment gave occasion to the representation which
the undersigned had the honor to make to Mr, Van Buren on the 26th
December last, has been released and restored to his vessel. As it may
possibly be inferred, from the release of Frazer, that satisfaction has been
granted by the magistrates of Charleston for the wrong done to a Dritish
subject, which cailed for thé remonstrance made by the undersigned, he
thinks it his duty to make Mr. Van Buren acquainted with the circum-

"stances attending the release of Fraser.

By a reference to the enclosed letter, it , will appear that Fraser was not
released from prison until the vessel to which he belonged had been re-
moved to a position at such o distance from Charleston that the crew could
not communicate with that town, and that the amount of the expenses in-
curred for his subsistence in jail was exacted. Redress, however, for the
Injury to the individual arrested has not been so much the object of the
representation made by the undersigned, as to obtain from the Government
of the United States an assurance that the acts of the Legislature of South
Carolina would not, in future, counteract the stipulations contained in the
treaties and conventions which regulate the intsrcourse of British subjects
with this country, On these grounds, the undersigned is particularly anx-
lous to be able to lay before His Majesty’s Government the view taken by
the President of the embarrassment which has been occasioned by the
State law of South Carolina.

The undersigned has the honor to renew to Mr. Van Buren the assur-
ance of his highest cousideration. )

- CHAS. R. VAUGHAN. '

Hon. MarTiny Vax Burew, §c. ‘

Bririsn CoxsvraTe,
Charleston, January, 3, 1831.

Sir: I am happy to have the honor of informing you of my having sue-
ceeded, on Friday last, in obtaining the release {rom prison of Daniel Fra-
ser, the colored seaman belonging to the British ship Atlantic, in conse-
quence of his-ship having hauled into the stream, at a distance from the
wharves, to take in a cargo of timber ; and the crew being thereby pre-
vented from holding communication with the shore, the authorities here
agreed to release him, but not until the captain of the Atlantic had paid
the expenses of his subsistence. : '

I have the honor, &e. ,
WILLIAM OGILBY, Consul.

The Rt. Hon. Cuas. R, Vavenawy, &e.
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Opinion of the Hon. William Jokneon, delivered on the 1th Jugust, 1823,
in the case of the arrest of the British seaman under the third seclion
of the Silate act, entitled “ An act for lhe belter regulution of free
negroes and persons of color, and jor other purposes,”’ passed in De-
cember last.

Ex parte Hexny Eirisex, @ subject of His Britannic Majesty,
versus

Foaxcis Drvrresseiine, Sheriff of Charleston Disirict.

The motion submitted by Mr. King, in behalf of the prisoner, is for the
writ of iabeas corpus ad subjiciendum; and if he should fail in this
motion, then for the writ' de howmine replegiando—the one regarding the
prisoner in a criminal, the other in a civil aspect ; the first motion having
for its object his discharge from confinement absolutely, the other his dis-
charge on bail, with a view to try the question of the validity of the law
under which he is held in confinement.

A document, in nature of a return, under the hand and seal of the sheriff,
has been laid on my table by the gentlemen who conduct the opposition,
from which’it appears that the prisoner is in the sheriff’s custody under an
act of this State, passed in December last ; and indeed the whole cause has
been argued under the admission that he is in confinement under the third
section of that act, as he states in his petition.

The act is entitled “ An act for the better regulation of free negroes and
persons of color, and for other purposes.” And the third section is in these
words: “ That if any vessel shall come into any port or “harbor of this
State, from any other State or foreign pori, having on board any free
negroes or persons of color, as cooks, stewards, or mariners, or in any other
employment on board of said vessel, such free negroes or persons of color
shall be liable to be seized and confined in jail until such vessels shall
clear out and depart from this State ; and that, when said vessel is ready to
sail, the captain of said vessel shall be bound to carry away the said free
negro or free person of color, and to pay the expenses of his detention ;
and, in case of his neglect or refusal so to do, he shall be liable to be in-
dicted, and, on conviction thereof, shall be fined in a sum not less than one
thousand dollars, and imiprisoned not less than two months ; and such free
negroes or persons of color shall be deemed and taken as absolute slaves,
and sold in conformity to the provisions of the act passed on the 20th De-
cember, 1820, aforesaid.’’

As to the description or character of this individual, it is admitted that
he was was taken by the sheriff, under this act, out of the ship Homer, a
British ship trading from Liverpool to this place. From the shipping
articles, it appears that he was shipped in Liverpool; from the captain’s
affidavit, that he had known him several years in Liverpool as a British
subject; and from his own aflidavit, that he is a native subject of Great
Britain, born in Jamaica. ) ’ S

In support of this demand on the protection of the United States, the
British consul has also presented his claim of this individual as a British
subject, and with it the copy of a letter from Mr. Adams to Mr, Canning,
of June 17th last, written In answer to a remonstrance of Mr. Canning
against this law. Mr. Adams’s letter contains these words : ¢ With refer-
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ence to your letter of the 15th February last, and its enclosure, I have the
honor of informing you that, immediately after its reception, measures were
taken by the Government of the United States for effecting the removal of
the cause of coraplaint set forth in it, which it is not doubted have been
successful, and will prevent the recurrence of it in future.’’

This communication is considered by the consul as a pledge which this
court is supposed bound to redeem. It had its origin thus:

Certain seizures under this act were made in January last, some on board
of American vessels, and others in British vessels; and among the latter
one very remarkable for not having left a single man on board the vessel,
to guard her, in the captain’s absence..

Applications were immediately made to me in both classes of cases, for
the protection of the United States authority; in consequence of which [
called upon the district attorney for his official scrvices, Several reasons
concurred to induce me to instruct him to bring the subject before the State
Jjudiciary. I felt confident that the act had been passed hastily, and without
due consideration ; and, knowing the unfavorable feeling that it was calcu-
lated to excite abroad, it was obviously best that relief should come from
the quarter from which proceeded the act complained of. Whether I pos-
sessed the power or not to issue the writ of habeas corpus, it was unques-
tionable that the State judges could give this summary relief; and I there-
fore instructed Mr. Gadsden to make application to the State authorities,
and to do it in the manner most respectful to them, In the mean time, I
prevailed on the British consul, the late Mr. Moody, and the Northern
captains, to suppress their complaints, fully confident that when the subject
came to be investigated they would be no more molested. The application
was made to State authority, and the men were relieved ; but, the ground of
relief not being in its nature general or permanent, Mr. Moody made his
representations to Mr. Canning, and the Northern captains, I aminformed,
did the same to Congress or to the Executive. What passed afterwards
came to my knowledge in such a mode that, after what has publicly trau-
spired on this argument, I do not think proper, as it certainly is riot neces-
sary, to declare it. A gentleman in his place (Col. Hunt) has declared, that
he is authorized to deny that Mr. Adams was sanctioned by any thing that
transpired between himself and any member of the State delegation to
give such a pledge. Certain, however, it is, that from that time the prose-
cutions ‘under this act were discontinued util lately revived by a volun-
tary association of gentlemen, who have organized themselves into a society,
to see the laws carried into effect. And here, as I well know the discus-
sion that this occurrence will give rise to, I think it due to the State officers
to remark, that from the time that they_have understood that this law has
been complained of, on the ground of its unconstitutionality and injurious
effects upon our commerce and foreign relations, they have shown every
disposition to let it-sleep. On the present occasion, the attorney general
has not appeared in’its defence. The opposition to the discharge of the
prisoner has been conducted by Mr. Holmes, the solicitor of the associa-
tion, and by Col. Hunt. As there is nothing done clandestinely or disa-
vowed, there can 'be no ‘offence given by a suggestion which means no
more than to show that pressing the execution of this law at this time is
rather a private than a State act; and to furuish an explanation that may
eventually prove necessary to excuse Mr. Adams to Mr, Canuing, and
perhaps to excuse some tember of the State delegation to Mr. Adams.
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Certain it is that I cannot officially take notice of Mr, Adams’s letter.
However- sufficient for Mr. Canning to rely on, it is not legally suflicient-to
regulate my conduct, or vest in me any judicial powers. The facts which
1 have communicated will, I hope, be sufticient 1o show that our adminis-
tration has acted in good faith with that of Greut Britain,

Two questions have now been made in the argument—the first on the law
of the case, the second on the remedy,

On the uncoustitutionality of the law under which this man is confined,
it is not too much to say that it will not ‘bear argument; and I feel myself
sanctioned in using this strong language, {rom considering the course of
reasouing by which it has been defended. Neither of the gentlemen has
attempted to prove that the .power therein assumed by the State can be
exercised without clashing with the general powers of the United States
to regulate comumerce; but they have both sirenuously contended that, ex
necessitule, it was a power which the State must and would exercise; and,
indeed, Mr, Hohnes concluded his argument with the declaration, that if
a dissolution of the Union must be the alternative, he was ready.to meet it,
Nor did the argument of Colonel Hunt deviate at all from the same course.
Giving it in the language of his own swmmary, it was this: South Caro-
lina was u sovereign State when she adopted the Constitution—a sovereign
State cannot surrender a right of vital importance : South Carolina, there-
fore, either did not surrender this right, or still possesses the power to re-~
stme it; and whether it is necessary or when it is necessary to resume it,
she is herself the sovereign judge. '

But it was not necessury to give this candid exposé of the gronnds which
this law assumes; for it is a subject of positive proof that it is altogether
irreconcilable with the powers of the General Government; that it neces-
sarily compromits the public peace, and tends to embroil us with, if net
separate us from, our sister States; in short, that it leads to a dissolution of
the- Union, and implies a direct attack upon the sovereignty of the United
States,

Let it be observed that the law is, il any vessel’” (not even the vessels:
of the United States excepted) “ shall come into any port or harbor of this-
State,” &c., bfinging in free colored persons, such persons are to become
“absolute slaves ;” und that withont even a form of trial, as I understand.
the act, they are to be sold. By the next clause, the sheriff is vested with
absolute power, and expressly enjoined to carry the law into efleet, and is
wreceive the one-half of the proceeds of the sale.

The object of this law, and it has been so acknowledged in argument, is
to prohibit ships coming iuto this port from employing colored seamen,
whether citizens or subjects of their own Government or not, But if this
State can prohibit Great Britain from employingeher colored subjects, (and
she has them of all colors on the globle,) or if at liberty to prohibit the em-
ployment of her subjects of the African race, why not prohibit her from
using those of Irish or of Scottish nativity ? If the color of the skin is to
preclude the Lascar or the Sierra Leone seaman, why not the color - of his-
eye.or his hair exclude from our ports the inhabitants of her other-terri-
torigs? In fact,it amounts to the assertion of the power-to exclude the
seamen of the territories of Great Britain, or any other nation; altogetlier.
With regard to various friendly nations,it amounts to ¢.. 1ctual exclusion
in its present form. Why may not the shipping of Morocco or of Algiers
cover . the  commerce of France .with this country, even at the present



30 Rep. No. 80.

crisis? Their seamen are all colored; and even the State of Massachusetts
might lately, and may perhaps now, expedite to this port a vessel with her
officers black, and her crew composed of Nantucket Indians, known to be
amoung the best seamen in vur service. These might all become slaves
under this act,

If this law were enforced upon such vessels, retaliation would follow ;
and the commerce of this city, feeble and sickly, comparatively,as it al-
ready is, might be fatally injured. Charleston seamen, Charleston owners,
Charleston vessels, might eo nomine be excluded from their commerce, or
the United States involved in war and confusion. Tam far from thinking
that this power would ever be wantonly exercised; but these considerations
show its utter incompatibility with the power delegated to Congress to
regulate commerce with foreign nations and our sister States.

Apply the luw to the particular case before us, and the incongruity will
be glaring. The offence, it will be observed, for which this individual is
supposed to forfeit his freedom, is that of coming into this port in the ship
Homer, in the capacity of a seamau. I say this is the whole of his oflence;
for I will not admit the supposition that he is to be burdened with the
offence of the captain in uot carryving him out of the State. He is himself
shut up ; he cannot go off'; his removal depends upon another., It istrue
the sale of him is suspended upon the conviction of the captain. and the
captain has the power to rescue him from slavery. But suppose the cap-
tain, as is very frequently the case, may find it his interest or his pleasure
to get rid of him, and of the wages due him, his fate is suspended upon the
captain’s caprice in this particular; but it is the exercise of a dispensing
power in the captain, and nothing more. The seaman’s crime is com-
plete,and the forfeiture incurred by the single act of coming into port: and
this even though driven into port by stress of weather, or forced, by a pow-
er which he cannot control, into a port for which he did not ship himself.
The Jaw contains no exception to meet such contingencies. ‘The seaman’s
oftence, thercfore, is coming into the Stute in « ship or vessel ; that of the
captain consists in bringing him in, and not taking him out of the Stale,
and paying all expenses. Now, according to the laws and treaties of the
United States, it was both lawful for this scaman to come into this port in
this vessel, and for the captain to bring him in the capacity of a seaman;
and yet these are the very acts for which the State law imposes these heavy
penaltics, Is there no clashing in this ? It is in effect a repeal of the laws
of the United States, pro tanlo, converting a right into a crime,

And here it is proper to notice that part of the argument against the
niotion, in which it was insisted on thut this law was passed by the State
in exercise of a concurrent right, Concurreiit does not mean paramount;
and yet, in order to divestsa right conferred by the General Government, it
is very clear that the State right must be more than concurrent.

But the right of the General Government to regulate commerce with the
sister States and foreign nations is a paramount and exclusive right; and
this conclusion we arrive at, whether we examine it with reference to the
words of the Counstitution or the nature of the grant. That this has been
the received and universal'construction, from the first day of the organiza-
tion of the General Goverument, is unquestionable ; and the right admits
not of a gnestion any more than the fact. In the Constitution of the United
States—the most wonderful instrument ever drawn by the hand of man—
there is a comprehiension and precision that is unparalleled ; and I'can truly
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say, that, after spending my life in studying.it, I still daily find in it some
new excellence.

It is true that it contains no prohibition on the States to regulate foreign
commerce. Nor was such a prohibition necessary; for the words of the
grant sweep away the whole subject, and leave nothing for the States to
act npon. Wherever this is the case, there is no prohibitory clause inter.
posed in the Constitution. Thus, the States are not prohibited from regu-
lating the value of foreign coins,or fixing a standard of weights and neas-
ures, for the very words imply a total unlimited grant. The words in the
present case are, ¢ to regulate commerce with foreign nations, and among
the several States, and with the Indian tribes.”” If Congress can regulate
commerce, what commerce can it not regulate? And the navigation of
ships has always been held by all nations to appertain to commercial reg-
ulations, ¢

But the case does not rest here. In order to sustain this law, the State
must also possess a power paramount to the treaty-making power of the
United States, expressly declared to be a part of the supreme legislative
power of the land ; for the seizure of this man, on board a British ship,
is an express violation of the commercial convention with Great Britain of
1815. OQur commerce with that nation does not depend upon the mere
negative sanction of not being prohibited. A reciprocal liberty of com-
merce is expressly stipulated for, and conceded by that treaty; to this the
rights of navigating their ships in their own way, and particularly by théir
own subjects, is necessarily incident. If policy requires any restriction of
this right, with regard to a particular class of the subjects of either contract-
ing party, it must be introduced by treaty. The opposite party cannot
introduce it by a legislative act of his own. Such a law as this could not
be passed, even by the General Government, without furnishing a just cause
of war.

But to all this, the plea of necessity is urged; and of the ecxistence of
that necessity we are told the State alone is to judge., Where is this to
land us? Is it not asserting the right in each State to throw off the Fede-
ral Constitution at its will and pleasure? If it can be doune as to any par-
ticular article, it may be done as to all; and, like the old Confederation, the
Union becomes a mere rope of sand. But I deny that the State surren-
dered a single power necessary to its security against this species of prop-
erty. What is to prevent their being confined to their ships, if it is dan-
gerous for them to go abroad? This power may be lawfully exercised.
To land their cargoes, take in others, and depart, is all that is necessary to
ordinary commerce, and is all that is properly stipulated for in the conven-
tion of 1815, so far as relates to seamen. If our fears extend also to the
British merchant, the supercargo, or master, being persons of color, I ac-
knowledge that as to them the treaty precludes us from abridging their
rights to free ingress and egress, and occupying houses and warehouses for
the purposes of commerce. As to them, this law is an express infraction
of the treaty. No such law cau be passed consistently with the treaty, and,
unless sanctioned by diplomatic arrangement, the passing of such a law is
tantamount to a declaration of war. ,

But if the policy of this law was to keep foreign free persons of color
from holding communion with our slaves, it certainly pursues a course
altogether inconsistent with its object. One gentieman likened the import-
ation of such persons to that of clothes infected with the plague, or of wild
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beasts from Africa ; the other to that of fire-brands set to our own houses,
only to escape hy the light. But surely if the penalty inflicted for coming
here is, in its effeet, that of being domesticated, by being sold here, then we
ourselves inoculate our community with the plague, we ourselves turn loose
the wild beasts in our streets, and we put the fire-brand under our own
houses. If there are evil persons abroad who would steal to this place, in
order to do us this mischief, (and the whole provisions of this act are found-
ed in that supposition,) then this mode of disposing .of offenders by detain-
ing them here presents the finest facilities in the world for introducing
thewsclves lawlully into the very situation in which they would enjoy the
best opportunities of pursuing their designs, .

Now, if this plea of necessity could avail at all against the Constitution
and Laws of the United States, certainly that law cannot. be pronounced
necessary which may defeat its own ends; much less when other provis-
ions of unexceptionable legality might be resorted to, which would operate
solely to the end proposed, viz: the eflectual exclusion of dangerous char-
acters.,  Ou the fact of the necessity for all this exhibition of legislation and
zeal, I say nothing—1I neither admit nor deny it. | In common with every
other citizen, I am entitled to my own opinion; but when I express it, It
shall be dene in. my private capacity. :

But what shall we say to the provisions of this act, as they operate on
our vessels of war? Send your sheriff on board one of them, and would
the spirited young men of the navy submit to have a man taken? It
would be a repetition of the affair of the Chesapeake. The public mind
would revolt at the idea of such an attempt; and yet it is perfectly clear
that there is nothing in this act which admits of any exception in their
favor.

Upon the whole, I am decidedly of opinion that the third section of the
State act now under coansideration is unconstitutional and void, and that
every arrest made under it subjects the parties making it to an action of
trespass,

Whether I possess the power to administer a more speedy and eflicacious
remedy comes next to be considered,

That a party should have a right to his liberty, and no remedy to obtain
it, is an obvious mockery ; but it is still greater to suppose that he can be
altogether precluded from his constitutional remedy to recover his freedom.

1 am firmly persuaded that the Legislature of Snuth Carolina must have
been surprised into the passing of this act. Either I misapprehend its
purpori, or it is studiously calculated to hurry throngh its own execution,
so as to leave the object of it remediless. By giving it the form of a State
prosecution, the prisoner is to be deprived of the summary interference of
the United States authority ; and by passing it through the sheriff’s hands;
without the intervention of any court of justice, he is to be deprived of the
benefit of the 25th section of the judiciary act, by which an appeal might
be had to the Supreme Court. Thus circumstanced, it is impossible to
conceal the hardships of his case, or deny his claim to some remedy. '

The opposition to isening the writ of hadeas corpus is founded alto-
gether ou the ground that he is in custody under State authority ; and the
proviso to the 14th section of the judiciary act of 1789 is relied on. -That
provigo is in these words: ¢ Provided, That writs of habeas corpus shall
in no case extend to prisoners in jail, unless where they-are in custody
under or. by color of the authority of the United States, or are committed
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for trial before some court of the same, or are nccess.uy to he brouom inta
some court to testify.””

Mr. King admits that this ]novmo is fatal to his motion, mless h:scaee
be talen out of it by onc or both of the following considerations:

1st, ‘That, so far as it abridges the right of habeas corpus, it is inconsist-
ent with that provision of the Coastitution which declares that “the privi-
lege of the writ of Aabeas corpres shall not be suspended, unless when, in.
cases of rebellion or invasion, the public safety may require it”’—a state of
facts which cannot possibly be predicated of the preseat; or, .. :

2d. That the prisoner caunnot be said to be in confinement nnder State
authority, if the State law be void under which he is arrested; and being

by his national churacter eutitled to the protection of this court—in other
words,a constitutional suitor of the United States courts—this, which is the
‘uly adequate remedy, should be extended to him.
These views of the subject certainly merit much consideration. Argu-
ments in favor of this cherished right are not lightly to be passed over.
Bm what are the eourts of the Umted States to do? Waecannot under-
take to judge when that crisis has arrived which the Constitution contem-
plates ; nor are we to undertake to define and limit the meaning of these
words, the privilege of the writ of habeas corpus.  Every State in the
Union may have had different provisions, limiting and defining the extent
of this privilege; some, perhups, oonnmuv themselves to the prmlrw(, as-it
stood at cornmon law ; others ddoptm" some or all of those 'statute pro-
visions which have wxought such a change i its practical utility, It can,
then, ouly be left to Congress to give a uniform and national operation to
this provision of the Coustitution. In legislating on this subject, they have
confined us to those cases in which the party is confined under United
States authority, or is necessary to be introduced into its courts as wit-
nesses.

On the second point, it is to he observed that the proviso to the four-
teenth section of the judiciary act imposes on the petitioner the necessity
of maintaining the aflirmative of his being confined under United Stales
uuthorily; so th.xt it is not enough to negative his being in custody under
State authority, for the conscquence is only that he is umﬁned arbitrarily
and without authority by a State ofticer—a case to which our power toissus
this writ does not exteud.  As far as Congress can extend and shall ex
“tend the power to afford relief by this writ, I trust T shall never be found
backward to grant it. At present, I am satisfied that [ am not vested wnh
that power in this case.

We cotue next to consider the motion for the writ de homine replegiando.

And here the question appears 1o me to be, “ what right have I to refuse -
it?”  As well might 1 interpose to prevent the pctitioner from suing out
his writ for trespass and false imprisonment, or the captain his writ for
trespass in taking the seamau from his vessel, or the ordinary writ of re-
plevin, on distress for rent, as to refuse this writ de homine replegiundo.
Ifit is not the proper writ for his case, he must take the consequernces’; but
this is not the time and mode to uy that question. It is the writ of com-
mon right, and contains upon the face of it its own death warrant, if it bé

+ not lwally grantable in any particular case. If the return of the party to
whowm it issues shows that it is not a case proper for the remedy intended
to be given, there it ends. If the return be false, it may be contested j if
lruc, and it presents a pxoper case, theu another, writ issues, which brings

3
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in question the right of personal {reedom. The whole of this is set forth.
in the Registrum Brevium, and in Fitzherbert, which is nearly copied
from it.

If my opinion, extra judicial, be asked, I would express the most serious
doubt whether this writ could avail the party against the sheriff; but, as
-agaiust his vendee, there is not a question that it will lie at common law.

But gentlemen contend that this writ is obsolete ; that it is not to be
raked up from the ashes of the cornmon Jaw, to be now first used against
the State of South Caroiina;’’ that it cannot issue when the Aabeas corpus
cannot issue; and, finally, that the writ of ravishinent of ward is the only
writ established by alaw of the State as the proper writ to try the question
of freedom of a person of color, and no other cau be substituted without
changing the law respecting slaves.

There is not one of these arguments that can be sustained, either in law?
or fact. The writ de homine replegiando is engrafted by law into the ju-
risprudence of South Carolina; nor is it unknown in actual practice, iu cases
to which it is applicable. Iu the State of New York it is familiarly used,
It is true that the writ of ravishment of ward is expressly given by a State,
law ; but it is given in favor of those who are by law declared to be prima
Juacie held to be slaves, It curtails no right of a freeman, previously exist-
ing, and only operates to give an action to one whose condition or situation
places him in absolute duresse, or to any other who shall charitably volun-
teer in his behalf as guardian. But the act under consideration furnishes
itself the distinction between ordinary cases and the present. This act op-
erates only as to freemen, free persons of color, and not as to slaves; so
that a whole crew of slaves entering this port would be free from its pro-
visions: It is an indispensable attribute ot the individual aflected by it
that he should be free. If he is not, the sheriff is not authorized by it to
touch him ; and, although forbid by ather laws to remain here, his coming
_here does not expose him to seizure and imprisonment under the provision
of this law, whether it be constitutional or not. The negro act of 1747 sup-
Poses him a slave ; the present act supposes him a freeman. Several other
answers might be given to the argument, but this one is sufficient. We do-
not pretend to a right to encroach on the power of the Staie over its slave
population, The power remains unimpaired. But under a State law this
man is recognised as a freeman; and in that view, if in no other, we are
fully authorized to treat him as such.

As to the argument that this writ cannot issue where the writ of habeas
corpus cannol issue, it was fully answered by the petitioner’s counsel. If
the argwmnent proves any thing, it leads to the contrary conclusion.

Upon the whole, I am led to the conclusion—

‘I'hat the third clause of the act under consideration is clearly unconsti-
tntional and void, and the party petitioner, as well as the shipmaster, is en-
iitled to actions, as in ordinary cases;

That I possess no power to issue the writ of habeas corpus, but for that
remedy he must have recourse to the State authorities ;

‘That, as to the writ de homine replegiando, 1 have no right to refuse it;
but, aithough it will unquestionably lie to a veundee under the sheriff, I
- doubt whether it can avail the party against the sherifl himself. The coun-

sel will then consider whether he will sue it out.
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Opinion of Mr. Wirt,

Orrice or THE ATToRNEY GENERAL, May S, 1824,

Sir : The third section of the legislative act of South Carolina, entitled
% An act for the better regulation and government of free negroes and pet-
sons of color, and for other purposes,” which you submit for my opinion,
isin the following words:

“vind be it furlher enacled by the authority qforesaid, That if any ves-
sel shall come into any port or harbor of this State, from any other State
or foreign port, having on board any free negroes or persons of color, as
cooks, stewards, mariuers, or in any other employment on board such ves-
sel, such free negroes or persons of color shall be liable to be seized and
confined in jail until said vessel shall clear out and depart from the State ;
and that, when said vessel is ready to sail, the captain of the said vessel
shall be bound to carry away the said free negro or person of color, and
pay the expenses of his detention ; and, in case of his neglect. or refusal so
10 do, shall be liable to be indicted, and, on conviction thereof, shall be
fined in a sumn not less than one thousand dollars, and imprisoned not less
than two months; and such free negroes or persons of color shall be seized
and taken as absolute slaves, and sold in conformity to the provisions of
the act passed on the twenticth day of December, one thousand eight hun-
dred and twenty, aforesaid.”’

" The question which you propounded for my opinion on this section is,
“ Whether it is compatible with the rights of nations in ity with the
United States, or with the national Constitution ?”

By the national Constitution, the power of regulating commerce with
foreign nations and among the States is given to Coungress; and this power
is, from its nature, exclusive. This power of regulating commerce is
the power of prescribing the terms on which the intercourse between for-
eign nations and the United States, and hetween the several Siates of the
Union, shall be carried on. Congress has exercised this power; and among
those terms there is no requisition that the vessels which are permitted to
enter the ports of the several States shall be navigated wholly by white
men.  All foreign and domestic vessels complying with the requisitions
prescribed by Congress have a rvight to enter any port of the United States,
and a right to rewain there, unmolested in vessel and crew, [or the peace-
ful purposes of cornmerce. No State can interdict a vessel whicl is about
to cuter her ports in conformity with the laws of the United States, nor
impose any restraint or embarrassment on such vessel in consequence of
her having entered in coufornity with those laws, for, the regulations of
Congress ou this subject being both.supreme and exclusive, no State can
add to them, vary them, obstruct them, or touch the subject in any shape
whatever, without the concurrence and sanction of Congress. By the
regulations of Congress, vessels navigated by black or colored men may
enter any port of the Union for the purposes of commerce, without any
molestation or restraint in consequence of having so entered ; but the sec-
tion of the law of South Carelina which we are considering declares, that
if any vessel shall enter oune of her ports, navigated in whole or in part by
negroes or persons of color, the erew, so far as they arc negroes or persons
of color, shall be immediately seized and imprisoned at the expense of the
captain, with various other contingent and severe penalties, both on the
captain and his imprisoned crew. Here is a regulation of commerce, of a
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highly penal character, by a State, superadding new restrictions to those
which have been imposed by Congress ; and declaring, in effect, that what
Congress has ordained may be freely and safely done shall not be done
but under heavy penalties. '

1t seems very clear to me that this section of the law of South Caroling
is incompatible with the national Constitution and the laws passed under
it, and is therefore void. All nations in amity with the United States
have a right to enter the ports of the Union, for the purposes of commerce,
so long as, by the laws of the Union, commerce is permitted, and so far ns
it is permitted ; and, inasmuch as this section of the law of South Carolina
is a restriction upon this commerce, it is incompatible with the rights of all
nations which are in amity with the United States, '

There is another view of this subject. By the national Constitution, the
power of making treaties with foreign nations is given to the General Gov-
crnment ; and the same Constitution declares that all the treaties so made
shall constitute a part of the law of the land. The National Government
has exercised. this power, also, of making treaties, We have treaties sub.
sisting with various nations, by which the comnerce of such nations with
the United States is expressly anthorized, without any restriction as 1o the
color of the crews by which it shall be carried on. . We have sucha
treaty with Great Britain, as to which nation this question has arisen. The
act of South Carolina forbids (or, what is the same thing, punishes) what
this treaty authorizes.

I am of the opinion that the section of the law under consideration is
void, as being against the Constitution, treaties, and laws of the United
States, and incompatible with the rights of all nations in amity with the
United States.

I have the honor to remain, very respectfully, your obedient servant,

' WILLIAM WIRT.
* To the SECRETARY OoF STATE. ‘
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REPORT OF THE MINORITY OF THE COMMITTEE.

Me. Ravyner submilled the following minorily report :

The undersigned begs leave to submit the following minarity report,.
from the Committee on Comuier ce, to whom was referred the memorial of
Benjamin Rich and others :

The undersigned readily admits the high clm‘acuzr, the deeply involved
interests, and conqmummue motives of’ the memorialists in this case, as set
forth in the report of the majority ; and he has therefore felt the greater ne-
cessity and importance of bestowing on the subject the same “attentive:
and respectful consideration,” whicl Lias been observed by the majority.
That « » tentive and respectful consideration’ has, however, brought the
undersiged to a different conclusion from that arrived at in the report of.
the ma;ority

The undersigned has not had an opportunity of examiuing any of the-
statutes of the States complained of, except that of South (*arolma but, as
the law of that State is as uluecnonablo to the memorialists as that of any
of the States mentioned, it preseuts the merits of the whole subject suflicient-
ly for all the purposes o this report.

The law of South Carolina, complained of, was passed i in the year 1823,
immediately consequent upon the discavery of the contemplated insurrec-
tion of the slaves in Charleston, which resulted in the trial, condemnation,
and execution of the ringle: aders of the plot. It was developed on the trial
of the leaders of thut intended outbreak—and i is, as the undersigned under-
stand, a part of the domestic history of that State-—that the then planned in-
surrcetion was advised, seton mot, and arranged, by the agency of free negro:
sailors on board Northern vesscls then and hlely in the port of Charleston,
‘And, as appeared from the evideuce furnished on the trial, und the circum-
stances attending the sane, the commuuity had every reason to believe-
that those free negro wlms. who had thus instigated the slaves to mutiny
and intended massacre, were ageuts of certain fanatws, who thus sought to
gratify their vengeauce against ‘Southern institutions by kindling the flames
ofa servile war.  South Carolina, then, as a means of safety, of protectiou,
of self-defence, forced on her by stern necessity, and which, after all, is the
end and olvjccr of all government, passed the law in question, proh[bmnw
under severe punltxo~. all «free negroes and persons of color from coming
into thut State, on board any vessel, as a cook, steward, mariner, or in any
other vnlpluvment on board any such vessel.”” ‘The undersigned feels
convinced, after the most careful inquiry, that South Carolina did not pass.
the law in question from any captious spirit, from-any unreasonable wish
“to harass the commerce or injure the interests of her Northern brethren, but
solely {romn a sense of the stern necessity imposed on her, to protect her
own citizens from murder and pillage—a right of  which the Federal Con-
stitution never intended to deprive her, and the taking away of which from
any State, by any ingenious xmphcatmu, would convert our boasted free-
dom into a meve mocl\erv As an eviderice that that State was actuated:
by no factious'or unfncndlv feeling for her nou-slavehiolding sisters, it must
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be recollected, that any restriction thus imposed on commercial intercourse
must operate most severely on herself. Commerce always seeks those
channels that are most productive to those interested in its pursuits ; conse-
quently, any burdens thus imposed by South Carolina must be calculated
o drive commerce from her borders, and eventually result i evil to herself—
an evil, however, which she has chosen to consider far less grievous than
that of having a door open for scenes of violence and bloodshed. As a
further cvidence, that whilst that State has thus guarded her own most vital
interests, she has not forgotten what was due to humanity and duty to the
unfortunate, the very same act imposing these inhibitions makes special
provision and exemption for “such (ree negroes and persons of color and
slaves,”” as may ¢ have arrived within the limits of that State, by shipwreck
or siress of weather or other unavoidable accident.”” Again, let it be recol-
lected that these restrictions do not operate exclusively on Northern com-
nierce. The act applies to “any free negro or person of color’” ¢ from
any clher Stale or foreign port.”’ Many masters of vessels residing in
Southern ports frequently employ {ree negroes, or carry their own slaves on
board their vessels; these come within the provisious of the law ; and this
fact is merely mentioned by the undersigned, to show that the passage of
the law could not have been the result of unfriendly feeling to the nou-
slaveholding States, :

It was not till within the last few years that other Southern States
adopted provisions simiiar to that of the South Carolina law. They re-
frained from doing so, till the necessity growing out of self-preservation
left them no other alternative. And the undersigned need hardly state,
what is notoriously a part of the social and political history of the tiues,
that these State regulations have grown out of incendiary efforts to light
up the flames of a servile war in the South. Not only do the non-slave-
holding States tolerate, within their limits, these affiliated societies, whose
professed object is to destroy the institutions of the South, no matter by
what means; whose daily efforts are directed not only to the protection of
runaway slaves, but to- the instigation of iusurrection and servile war;
but these leagued bandsof incendiaries send their emissaries to the South,
to operate in secret, regardless of all the social obligations and fraternal
feelings which should bind the various sections of the Union together.
The opportunities offered, by the means and through the agency of ftree
negro sailors, of disseminating their mischievous purposes, have not beeu
lost sight of by the abolitionists of the North. The ports of the Southern
States have of late years frequently been agitated with rumors of inteuded
insurrections ; and, as the undersigned is informed, these disturbances
have mostly had their origin in the agency of coloved seamen in Northern
vessels, who annoy the slaves with a glowing description of the efforts
which their white brethren of the North are making in their behalf, and
of their readiness to co-operate with them in their struggles for freedom.
The undersigned does ‘not allude to these things with any wish to aggra-
vate the difficulties already existing, or to exasperate the feelings, already
too highly excited, of the respective sections of the country; but simply for
the purpose of showing, that thesc police regulations of the Southern States,
complained of, are not the result of unfriendly feeling towards the North,
but of stern necessity ; that they have been adopted as a means of self-
preservation, of preserving order and domestic tranquillity, and of prevent-
ing commotion, violence, and bloodshed.
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The undersigned~cannot agree with the majority. of the committee on
the points of constitutional construction set forth in their report. The re<
port of the majority says: *T'he committee have no hesitation in agreeing
with the memorialists, that the acts of which they complain are violations
of the privileges of citizenship, guarantied by the Constitution.of the United
States. The Constitution of the United States expressly provides (art. 4,
sec. 2) that ‘the citizens of cach State shall be entitled to all the privileges
and immunities of citizens in the several States.’”” Even admitting that
free negroes are citizeus in the seuse referred to in the Constitution, still the
undersigned cannot agree with the construction which the majority has
placed on this provision. The object of inserting this clause most nnques-
tionably was to prevent the citizens of one State being considered as aliensg
in another; to extend to the citizens of every State the same privileges
and immunities that mighr belong to the citizens of the State in which, for
the time being, he might be—as, for instance, that a citizen of Massachu-
setts, when in South Carolina, shall be entitled to all the privileges of citi-
zeuship enjoyed by the citizens of the latter Siate, and vice verse. To use
the language of Judge Story, in commenting on this clause of the Consti-
tution, *it 1s obvious that, if the citizens of each State were to be deemed
aliens to each other, they could not take or hold real estate, or other priv-
ileges, except as other aliens, The intention of this clause was to confer
ou tiem, if one may say so, a general citizenship, and to communicate all
the privileges and immunities which the citizeus of the same Slale would
be entitled to under the like circumstances.”” The “privileges and immuni-
ties” of citizenship mentioned in the Constitution must refer to those of the
States i which, and not to the State from which, the citizen happens to
be. It caunot be that a citizen of Massachusetts, on- going to South Car-
olina, carries with him all the privileges and immunities which he pos-
sesses at home, or vice verse. Many of the State laws differ inregard to the
exemptions from taxation on account of age or public station ; in their ex-
emption {rom bearing arms, serving on juries, working on roads, and va-
rious other kinds of public duty; and in their extension of the privileges of the
right of sutfrage, relcase under their insolvent laws, &e.  Many of these are
privileges and immunities which vary in most of the States. And it can-
not he supposed that the citizen of each State is to carry those of his pe-
culiar State with him wherever he may happen to go, although it may be
to a State where no such privileges and immunities are recognised, The
meaning of the Coustitution must be, that South Carolina, aud every other
State, is bouud to extend to the citizens ol each and every State, the same
privileges and immunities she extends to her own ¢ under the like circum-
stances.” ‘ o

The report of the majority goes on to say : “It is well understood that
many of the States of this Union recognise no distinetion of color, in vela-
tion to citizenship. Their citizens are all free; their freemen are all citi-
zens.””  Admitting this to be so,still it cannot alter or affect the relations
which South Carolina or Louisiana may have established in regard to color.
The memorialists ask Congress to enforce tire same relations, in regard to
the white and colored man in South Carolina, which prevail in Massachu-
setts. Do not the memorialists see how this request might be converted
into an argument against themselves? It is in conflict with the decision
of their courts, and the principles avowed by the abolitionists within their
Yorders, If Congtess has the power to enforce, in the slaveholding States,
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the same relations between the white and colored man, that exist in the
non-slavehiolding States, it must have the right to enforce in the nen-slave-
holding the same which exist in the slaveholding. One-of the ¢ privileges
and immunities” of a citizen in South Carolina is to seize his runaway
slave wherever he finds him, and reduce him to subjection, by foree if ne-
eessary. The supreme court of Massachusetts has decided that, if & mas-
ter from the South carries his slave voluntarily into that State, the slave is,
ipso fucio, & free man, and the master cannot reclaim him, Suppose the
citizens ot South Carolina were to petition Congress to legislate so as to en-
force, as they might say, the 2d section of the 4th article of the Constitu-
tion referred to, complaining that the master could not quietly enjey the:
same privileges in Massachusetts that he did in South Carolina; that,in
the former State, the relation of master and slave, as it existed in South
Carolina, had been disregarded ; that the citizens of the latter State were
subjected to the punishment of having tree negroes to give evidence against
them, &c. ; would the majority of the committee consider that Congress
had the power to interfere, under that clanse of the Constitation which
says, ¢ the citizens of each State shull be entitled to all the privileges and
immunities of citizens in the several States?””  The undersigned does not
wish to be understood as questioning the power of Congress to interfere in
enforcing the rights of the slaveholder. ‘That power istully granted ; but,
in another paragraph of the same section, as follows: « No person held to
service or labor in one State, under the laws thereof, escaping into another,
shall, in consequence of any law or obligation therein, be discharged front
such serviee or-labor, but shall be delivered up on the claiin ot the party
to whom such service or labor may be due.” ~

The Coustitution never designed to define the ¢ privileges and immuni-
ties”” of citizeuship within the respective States, That is a question that
rests entirely with State regulations. subject, of course, to the general re-
straints and provisions of the Constitution. And it was in consideration of
this very fact, in view of the variant regulations the several States might
adopt, that the clause alluded to (sec. 2,art. 4) was incorporated in the Con-
stitution. Therefore, the term citizens, as used in the Constitution, has no
specific or definite meaning, ouly so far as quulified by the regulations
which the respective States may have adopted in defining their « privileges
and immunities.”>  The report of the wajority says: ¢ In Massachusetts,
certainly —the State from which this memorial emaunates—the colored man,
has enjoyed the full and equal privileges ol citizenship since the last rem-
naut of slavery was abolished within her borders by the Constitution of
1780—mnine years before the adoption of the Constitution of the United
States. The Coustitntion of the United States, therefore, found the colored
man of Massachusetts a citizen of Mussachusetrs, and entitled him, as such,
to all the privileges aud immunities of a citizen in the several States.”” The
undersigned, with all due deference, must dissent from this view of the ma-
jority. The undersigned must insist, that it the construction given by the
majority to the 2d section of the 4th article of the Constitution be correct,
still frec negroes caunot be considered citizens, within the meaning of that
instrament.  What constitutes a citizen 2 What are the “ privileges and
immunities” intended to be conferred by citizenship ?  The undersigned
begs leave to refer to the doctrines laid down ou this subject by the sn-
preme court of Kentucky, in the case of Amy w»s. Smith, (1 Littell, 333,) as.
contairing what he believes the true theory of our iustitutions in reference
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to the question of citizenship : “ The term citizen is derived from the Latin
word civis, and, in its primary sense, signifies one who is vested with the
freedom and privileges of a city. If we go back to Rome, whence' the
term citizen had its origin, we shall find in the illustrious period of her
Republic, that citizens were the highest class of subjects to whom the jus
civitates belonged, and that the jus civitales conferred upon those who
were in possession of it all rights and privileges, civil, political, and reli-
gious. When the term came to be applied to the inhabitants of a State, it
necessarily’ carried with it the same signification, with reference to the
privileges of the State, which had been implied by it witli reference to the
privileges of  city ; and it is in this sense that the term citizen is believed
to be generally, it not universally, understood in the United States, This,
indeed, evidently appears to be the scuse in which the term is used in the
clause of the Constitution which is under consideration ; for the terms ¢ privi-
leges and immunities,” which are expressive of the object intended to be
secured to the citizens of each-State in every other, plainly import, accord-
ing to the best usages of our langnage, something more than those ordinary
rights of personal security and property, which, by the courtesy of all civil-
ized nations, are extended to the citizens or subjects of other countries
while they reside among them. No one can, therefore, in the correct seuse
of the term, be a citizen of the State who is not entitled, upon the terms
prescribed by the institutions of the State, to all the rights and privileges
conferred by those inst'tutions upon the highest class of society,” &e.

Are free negroes, even in Massachusetts, entitled 10 a// the rights and
privileges conferred by her institutions upon the highest cluss of society ?
Certainly nor. They are not elected to her Legislature. They have no
agency, therefore, in making the laws, In very few even of the nou-slave-
holding States arc they entitled to the right of suffrage. They do not fili
the offices of judges, or discharge the dutics of jurors ; they, therefore, have
no hand in administering the laws,  They do not bear arms in the militia;
therefore, the State does net look to thein as its defenders. They are not
allowed to intermarry with whites, which proves that they are looked onas a
degraded cusfe.  Perhapsit may be said that, although they do not fill these
offices mentioned, yet there is no constitutional disqualification forbidding it.
The undersigned thinks that this makes his case much stronger.  [If, in the
absence of all prohibition; publiz opinion still excludes them from all places
of honor and trust, it ouly proves the degradation of their condition, and
that although they may not be theoretically, yet theyare practically, exclud-
ed from the privileges of citizenship. IHow, then, can they be called citi-
zens, unless the term citizen merely means one who is entitled to the pro-
tection of the law, so far as his personal security is concerned? (And this
the slaves of the South possess.

The supremec court of Pennsylvania has decided, in the case of Hobbs
and others vs Fogy, (6 Watts, 552,) that *a negro or mulatto is not enti-
tled to exercise the right of suffrage,’”” under the clause of the constitution
of that State, guarantying that right to “freemen,”” Chief Justice Gibson,
in delivering the opinion of the court, used the following language :. ¢ Thus,
till the instant when the phrase on which the question turus wus penned,
the term freeman had a'pequliar and specific scnse, being used like the term
citizen; which supplanted it, to denote one who had a voice in public af-
fairs. The citizens were denominated freemen even in the constitution of
1776 ; and, under the present constitution, the word, though dropped in the
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style, was used in legislative acts convertibly with electors so late as the
year 1798, when it grew into disuse.”

‘In Qctober, 1833, Chief Justice Daggett, of Connecticut, decided, in a case
which came before him, that f{rec negroes were not citizens within the
meaning of the 2d sectionof the 4th article of the Constitution. The foliowing
are passages from his charge on that occasion : ¢ The persons coutemplat-
ed in this act [eolored persons is the laugnage of the act] are not citizens
within the obvious meaning of that section of the Constitution of the Unit.
ed States which I have first read.”” Again: ¢ To my mind, it would be a
perversion of terms and the well-known rule of construction to say, that
slaves, [ree blacks, or Indians, werc citizens, within the meaning of that
term, as used in the C.nstitution.” (See 10 Connecticut Reports, 339.)
Although this constitutional question, raised on the trial in the court below,
was not decided in the supreme court of errors, the latter not considering it
material to the issue, yct the high character of Chief Justice Daggett as a
Jjurist entitle his opinions to greai consideraticn. :

The first naturalization law, passed by Congress in 1790, says “any alien,
being u Sree white person, may become a citizen by complying with the
requisites hereinafter named.””  And, in all the following regulatious made
Ly law on this subject in the years 1795, 1798, 1802, 1813, and 1824, the
same reference is made to free white persons, who may become citizens,”
&e.  Chancellor Kent, in speaking on this subject, says ¢ the act of Con-
gress confines the deseription of “aliens capable of naturalization to ¢ free
white persons,” 1 presume that this excludes the inhabitants of Africa,and
their descendants,”” "Agzin: ¢ In most of the United States, there is a dis-
tinction in respect to political privileges between free white persons and {ree
cplored persous of African blood ; anu ci, 2~ mart of the country do the latter,
in point of fact, participaie equally with the whites in the exercise of civil
and political rights, The JAfrican race are essentially a degraded caste, of
inferior rank and station in society.”” (See 2 Kent’s Com., pages 72 and
258, 2d edition.)

Neither can the undersigned agree with the opinion of the majority of
the committee, that these State regulations are in “ coutravention of another
nrovision of the Constitution,’ viz: the power of Congress “to regulate
commerce with foreign nations, and among the several States,” &e. Even
admitting that the laws of the States complained of, do affect the regulation
of commerce—still, are they in direct contlict with any law which Congress
may have passed in pursuance of the power in the Coustitution *to regu-
late commerce?”” The undersigned approves and relies upon the follow-
ing doctrine, laid down by Judge Marshall in the case of Sturges vs, Crown.
inshield, (4 Wheaton, 193,) in reference to the concurrent powers of the
Federal and Statc Governments: «'The merc grant of a power to Cougress
did not imply a prohibition on the States to exercise the same power., The
States may legislate in the absence of Coungressional regulations. It is not
the mere existence of the power, but its exercise, which is incompatible
with the exercise of the same power by the States.”” Judge Story, in the
opinion which he gave in the case of Houston vs. Moore, (5 Wheaton, 1,)
lays it down that a mere grant of power in affirmative terms to Con-
gress did not, per se, transfer exclusive sovereignty on such subjects. The
powers granted to Congress were never excluslve of similar powers exist-
ing in the States, unless where the Constitution has cxpressly in terms given
an exclusive power to Congress, or the exercise of a like power was pro-
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hibited to the States, or there was a direct repugnancy or incompatibility
in the exercise of it by the States.” iy '
This the undersigned considers to be the true doctrine of the Constitu-~
tion; and even admitting that South Curolina, or any other Southern State,
may have considered it indispensable to her safety and the interests of her
people, to pass the law complained of, as a regulation of comierce, still,
in the absence of auy law of the Federal Government countraveniug it,
the undersigned caunot discover how it could be a violation of the Con-
stitution,  Congress has ¢ ¢he power to regulate commerce ;>* but till it
shall have passed a conflicting regulation, how can the laws of the States,
passed for purposes of police, be considered unconstitutional, contravening,
as they do, no law of the General Government? The undersigned would
ask, whether these State laws, complained of, are expressly in conflict with
any law of Congress, passed for the regulation of commerce, Certainly
not; else, why ask Congress now to legislate on the subject?> The under-
signed does not, however, insist on the riglt of the States to legislate with a
view to the regulation of commerce, except so far as it may be incidental
1o the exercise of the other powers of sovereignty, which must necessa-
rily reside in the States, to enable them to protect their own citizens, The
laws of the States complained of were not passed for the purposc of regu-
lating commerce, but as mere regulations of domestic police, which those -
States believe to be essential to their most vital interests. The right of
the States to establish th&ir own police and municipal regulations for their
own iuternal government, to extend the shield of protection over all their
citizens, and to take precautionary as well as remedial measures towards
preserving their own domestic peace and tranquillity, never was, and never
could have been intended to be, divestéd, by the adoption of the Federal
Coustitution. The doctrine was held by the Supreme Court, in the case
of Gibbons vs. Ogden, (9 Wheaton, 1,) that the power of Congressto regu-
late commerce, * like all the other powers of Congress, was plenary and
absolute within its acknowledged limits. But it was admitted that
inspection laws relative to the quality of articles to be exported, and quar-
antine laws, and health laws of every description. and laws for regulating
the internal commerce of a State, and those which respect turnpike roads,
ferries, &e., were component parts of an immense mass of legislation not
surrendered to the General Government,”” Story, in his Commeutaries,
speaking of these, says: “ These powers are entirely distinct in their na-
ture from that to regulate commerce; and though the same means may
be resorted to for the purpose of carrying each of these powers into etfect,
this by uo just reasoning furnishes any ground to assert that they are
identical. They are vot so much regulations of commerce as of police;
and may be truly said to belong, if’ at all to commerce, to that which is
purely internal. The pilotage laws of the State may fall under the same
description.”  The undersigned supposes the majority of the committee
will readily admit that thesec powers of police or domestic regulation
belong to the States; and because in their exercise they may have an
incidental relation to commerce, is no reason why the States should be
divested of these poweérs, - All the great powers of legislation and of do-
mestic police are so connected and interwoven in some of their remote and
incidental results, that we can hardly conceive of the exercise of any
power under State authority which might not have a bearing upon, or
connexion with, the action of the Federal Government. So the great
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power of general regulation and control is preserved {o the latter, and that,
too, with a vi-w to the purposes and condition contemplated, all the ends
of the Constitution will be answered,  But it appears to the undersigned
to be a most dangerons,construction of the Constitutiou to suppose, “that
the grant of every power in that instrument necessarily carries with it an
unlimited control of every question of State legislation, which may in its
operation have a relation to the subject-matter to which the grant of power
applies,  Undersuch a construction, the grant of any one great power in
the Constitution ight be construed to swallow up and control almost
every subject of State legislation.  Because Congress has power to “lay
and collect taxes,” does that deprive the States of the power of providing
for the support of their own domestic Governments, or of imprisoning
their citizeus for a violation of law, because State taxation might render
thetrless ready to meet the demands of the General Government, or be-
cause imprisonment for crime might prevent them from earning the same
by their lnbor?  Because (‘ouvrms has “power to borrow money on the
credit of the United States,” has it a right to prevent speculation in the
States by fixing an arbitrary value to property, lest by overtroding, and
conscquent regetion, the “eredit” of the Government may be aflected ?
. Becunse Congress has “power to establish a uniform rule of naturaliza-
tion,”. does that deprive the States of the power of compelling aliens to
do public duty,and of couferring on them corresponding pnvﬂwr*s Be-
cause Congress has power to « ustablish uniform laws on the subject -of
‘mnl\rup.cv ”’ does that deprive the States ot regulating compulsory pro-
cess in their courts for the payment of debts? Or does it authorize the
General Government to establish such rules of evidence in bankruptey as
shall admit frec negro or slave testimony against white men? Because
Congress Las power to “establish post oflices and post roads,”” have not
the States the right to punish erimes against their authority, committed in
such offices, or .J.lonf_v such roads?  And because Congress has power “to
regulate eommerce,” does that deprive the States from punishing what
they choose to consider as erimes, because the perpetrators nay happen
to bue walking the deck of a vessel?  The undersigned merely wentions
these cases to show the absurdity of cluiming for the General Government
the cclusive and unqualified contro! of every subjeet, which” may have a
remole connexion with the exereise of those powers granted to it by the
Counstitution.

It must be admitted, it appears to the undersigned, that every State has
the power to punish oflences against its authority, committed within its
borders. And it also has the right to take precautionary measures against
the comnission of crimes, as well as adopt the means of punishment for
their perpetration. Those who come within the limits of a State are sup-
posed to come with a knowledge of its laws—they voluntarily subject
themselves to the operation of the sume. Tt must be admitted that cvery
Southern State has the power 1o punish those who disseminate seditious
and insurrectionary doctrines among the slaves. Suppose the leaders of
abolition'sin were to gg to Charleston, Savannah, Mobile, or New Or-
leanis. on boa:d commercial vessels : would that extend to them the pro-
tection of the General Government, and could they in sccurity harangue
the slaves on the wharves, merely because they stood on the decks of
ships? The undersigned supposes the majority of the committee will
adit, that the maste's and erew of vessels would be liable to the penal-



e
e

Rep. No. 80, - 45

ties of the law, if they should be foumd engaged in preaching insurrection
to the slaves, although the detent'on of both vessel and crew wounld to
some extent operate injuriously to the commerei.l interests of those cun-
cerned.  ‘Then, it South Carolina, or any other State, has power to detain
a vessel and punish the erew for a violation of the municipal law, she
must have the right to prevent these violations. by confining the most dan-
gerous portion of the crew, whilst the vessel is in port, Again : State liws
subject vessels and cargoes, like every other kind of property, to the jrocess
of the law, for the payment of debts,  "This may to some extent interfere
with the pursnits of commerce jund yet will it be pretended that the exer-
cise of this power in a State is a violation of the Counstitution 2 Are not
seamen subject to the municipal regulations of every port wheve they
may happ'n to be? Because the departure ol a vessel might be post-
poned, and a commercial adve:ture, consequently, injured by the deten.
tion of the crew, yet, is that a reason why sailors found in a drauken
brawl should not be rightfully confined in the wateh-house 2 ‘T'he munici-
pal regulations of wharlage, drayage, luspeetion, &e., must hecessuily be
tocal i their character  aud although they affect and relate to commeree,
yet no one will pretend that the General Government haspower to assuine
all control over these subjects,  Will it be pretended that the General Gov-
ernment has power, under the clause to regulate comnmeree, to declare that
it was necessary to remove all restrictions on commiercial entevprise; and
that therefore no wharfage should be collected in any port in the Union ?
Would it be constitutional thusto deprive citizens, that may huve expended
hundreds of thousands in improving their docks and wharves, of the
right 10 enact their owt municipal regulations, although they might atlect
commerce 2 The municipal authorities must have the power to aflix
penalties to the violation of their port regulations—as for instance, to sub-
Ject the erew to punishment, aud the vessel herself to the charge of malking
indemnity, for throwing ballast overboard, so asto fill up the docks, or
block up the channels; although these reguiations have reiction to coms-
meree,

The quarantine laws, which are mere questions of police, preseut still
stronger grounds of illustration. It will be admitted that these arve strictly
police regulations, and that State laws can subject vessels engaged in com-
merce to detention at quarantine, when therc is reasonable ground to sus-
pect the contagion of disease. It the State authorities of Boston were
convinced that the importatiou of large quautities of West India fruit at
certain scasons of the year was calculuted to engender and disseminate
disease, the undersigued supposes there can be no doubt but the local au-
thorities would have full power to prevent their importation, and to sub-
ject to punishment, both vessel and crew, those who disregarded these
police regulations, Suppose the local authorities of New York, or any
other coinmereial city, might have reason to suspect that a cargo of rigs
about to arrive from the Levant might bear about themn the coutagion of the
plague, would they not have lull power to subject their importation to the
severest restriciions, aind those to punishmen: who disregarded them?
These are matters of safety, of self-preservation, which must, in the very
necessity of the case, belong to every authority which possesses the sov-
ereignh power to punish crime, and to protect the citizen in his rights;
questious of police regulation, which necessarily belong to sovercignty,
and by the denial of which, the States cannot be considered in any other



46 Rep. No. 80.

light than as exercising all those powers'by the mere sufferance of the
Federal Government,

Then, if the States have the wer to enact rules and regulations for
the preservation of the health o weir citizens, have they not the power to
enact them for the preservation of their lives, and the maintenance of
peace and order, within their limits »  If they have the right to pass police
regulations for the avoidance of physical diseasc, have they not the right
to pass them for the prevention of a moral and social malady, which threat-
ens to convulse them with all the agonies of civil dissension, and to disturb
the institutions and regulations which they may have established for their
own goverument, in pursuance of an nndisputed authority to do so ?

In the case of Brown ws. the State of Maryland, Chief Justice Marshall
says: “ The power to direet the removal of guupowder is a branch of the
police power, which unquestionably remains, and ought to remain, with
the States.”  And in the case of the City of New York vs. Miln, (11 Pe-
ters, 102,) Justice Thompson, in alluding to the foregoing opinion of the
Chief Justice,says : “The State law here is brought to act directly upon
the article imported, and may even prevent its landing, beccwse it might
endanger the public sufely.”” Il the locul authorities have power to direct
the removal of gunpowder, which is an articl/e of commerce, for the pur-
poscs of * public safety,” as a weuns of police regulation, it appears to
the undersigned that they must certainly have the power to punish crime,
and consequently to take measures to prevent it, although the regulations
passed for these purposes may operate on the agents of commerce, when
within their jurisdiction. As fur as this question, of the powers of a State
over municipal legislution depends on judicial construction, it was clearly
defined in the case of City of New Yark w»s. Miln, just alluded to. In
February, 1824, the Legislature of New York passed “an act concerning
passengers in vessels arriving in the port of New York.” By one of the
pravisions of the law, the master of every vessel arriving in New York
from any foreign port, or from a port of any of the States of the United
States, other than New Yorls, is required, under certain penalties prescribed
in the law, withintwenty-four hours after his arrival, to make a report in
writing concerning the names, ages, rnd last legal settlement, of every per-
son who shall have been on beurd the vessel commanded by him during
the voyage, &c. The corporation of the city of New York instituted an
action of debt under this luw against the master of the ship Emily, for the
recovery of certain penalties imposed by this act  The judges of the
circuit court being divided inopinion, as to whether the act of the Le-
gislature of New York assumed ‘“to regulate commerce,” that was the
question decided by the Supreme Court ot the United States. Mr. Justice
Barbour, who delivered the opinion of the court, hield : < We are of opinion
that the act is not a regulation of commerce, but of police; and that, being
thus considered, it was passed in the excreise of a power which rightfully
belonged to the States.

“If we look at the place of its operation, we find it to be within the
territory, and therefore within the jurisdiction, of New York., If we look
at the person on whom it operates, he is found within the same territory
and jurisdiction. If welook at the persons for whose benefit it was passed,
they are the people of New York, for whose protection and welfare the
Legislature of that State are authorized, and in duty bound, to provide.
If we turn our attention to the purpese to he attained, it is to secure that
very protection, and to provide for that very welfare, 1f we examine the



Rep. No. 80. 47

means by which those ends are proposed to be accomplished, thoy bear a
just, natural, and appropriate relation to those ends.

““ How can this (the right of the importer to dispose of his goods frec
from State interference) apply to persons 2 They are not the subjects of
commerce, aid, not being imported goods, cannot fall within a train of rea-
soning founded upon the construction of a power given to Congress to reg-
ulate commerce. ‘

« All those powers which relatc to merely municipal regulation, or what
may, perhaps, more properly be called internal police, are not surrendered
or restrained, and consequently, in relation to these, the authority of a
State is complete, unqualified, and exclusive,

“ We suppose it to be equally clear that a State has as much right to
guard, by anticipation, against the commission of an offence against its
laws, as to inflict punishment upon the cffender after it shall have been
committed. The right to punish, or to prevent crime, does in no degree
-depend upon the cilizenship of the party who is obnoxious to the law,

“ We think it as competent and as necessary for a State to provide pre-
canlionary measures against the morel pestilence of paupers, vagabouds,
and possibly convicts, as it is to gnard against the physical pestilence which
may arise from unsound and infectious articles imported, or from a ship,
the crew of which may be laboring under an infectious disease.”

Mr. Justice Thompson, who delivered a concurring opinion in this case,
lays it down, that ¢“although commerce, witliin the sense of the Ceunstitu-
tion, may mean intercourse, and the power to regulate it be coextensive:
with the subject on which it acts, * * * it cannot be claimed that the master
or the passengers are exempted from any duty imposed by the laws of a
State, after their arrival within its jurisdietion, ® * ¥ or that any greater
Mahts or privileges attach to them because they come in through the me-
diam of navigation, than if they come by luad from an adjoining State.
~ «Can any thing fall more directly within the police power aud internal
regulation of a State than that which corcerns the care and management
of paupers or couvicts, o any otker class or descriplion of persons that
may be thrown into the country, and likely to endunger its safety, or be-
come chargeable for their maintenance? If all power to guard against
these mischiefs is taken away, the safcty and welfare of-the community
may be very much endangered.

i Whether the law of New Youik, so far as it applies to the case now
before the court, be cousidered as a new police regulation, and the exercise
of a power belonging exclusively to the State, or whether it be cousidered
as legislating on a subject falling within the power to regulate commerce,
but which still remains dormant, Congress not having exercised any power
conflicting with the laws in this respect, no constitutional objection can, in
my judgment, arise against it.” _— I

The undersigned looks upon the third and last constitutional objection
urged by the majority of the committee—-that these State regulations are
‘in violation of that clause of the Constitution which declares that ¢ all
treaties made, or which shall be made, under the authority of the United
‘States, shall be the supreme law of the land’’-—as entitled to no considera-
tion. The ground of objection is sufficiently answered by another sen-
tence in the report of the majority, as follows : « It seems to be understood
that the application of these provisions to foreign vesscls has of late years
been suspended.” If the application of these regulations to foreign vessels
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and crews ever was a grievance, it wus oue which did yot affect American
vossels from Northern ports.  But if they have ceased to be applied
to foreign vessels, the undersigned cannot diseover how their mere enact:
aent should afl ord any anuoyance 1o the memorialists. It is the execu-
tion, and not the mere passage, of an obuoxious law, which constitutes it
a griev:mce. The mere exisience of such a law on the statute book of
South Carolina, in the absence of any evils growing out of its execution,
caunot, in the opiniou of the undersigned, be & gricvance {o the people of
Massuchusetts, of which Congress is t Bound to take cognizance,

The' nnderswno(l begs leave ta refer to the opinion of the Hon. John M
Berrien, when .\umnwv General of the United States, submitted to the
President of the United States in Mareh, 1831, and in mply to a commu-
aieation from Sir Charles R Vaughan, the Eoglish wminister, addressed to
the Dopartment of Stute,  (See Ioxecutive Documents, 2d sess. 26th Cong.,
P87 \ This conununication was ‘in reference to the application of the
Seuth Carolina law, complained of; to the case of colored scumeu in the
British service. The uudersigned agrées with most of the views coutained
in_this apinion of Attoruey General Berrien, so far as applicable to the
grievances of which the meworiahsts fu this cuse complain, and herewith
gabmits that opinion at length, (see Appendix,) that all the information
that cari be obtained on this subject way be brought to view.

The undersigned feels {ully assnred that the xmmonmhsts in this case
e free from the imputation of wishing to disturb the domestic rclations in
the Sonthern ports, and that they ure actuated solely by the wish to re-
:nove the restrictions which the regulations complained of do impose on
Northern commerce,  The vrulcuwncd has therefore felt the greater ne-
cussity of looking at the subject th\passxonalcly, and with reference to its
e merits.  The undersigned has not felt called on to express any opin-
ion as to the abstract polu,v or expediency of passing the regulations com-
plained of, so far as regards their effects upon the interests of thosc States
that have enacied themy, or of the generul welfare of the country. It may
be this the vital inferests and domestic security of the States enacting them
render it indispensable; it may be that no such restrictions are absolutely
necessary, and that their effcers have injured the interests of the States in
question, and operated injuriously upon the commercial and social rela-
tions of the different sections of the Union. The only inquiry is, had the
States in question the power, the right, to pass these regulations? If they
have them, then the excreise of that power is a matter which each Srate
raust, in its discretion, decide for itself, without being held amenable to
any other tribunal.

The undersigned regrets the difliculties to which this subject has given
rise, For the peace and harniony of the country, they are to be deplored.

The undersigned readily admits that these State regulations complained
of operate very frequently as a hardship upon Nnrlhoru vessels, and, in
fact, upon all vessels having on board colored hands, Healso wgrets that
these measures of safety may tend to widen the differences already ex-
isting between the North and the South. Still, the undersigned is com-
pelled to think that these are questions over which each State must have
coutrol ; and of the merits of which each must judge for itself. The causes,
however, which originally led to these difficulties did not commence in the
slaveholding States. Aslong as their iustitutions were left undisturbed
by fanatics, no restrictions were imposcd on colored seamen. But, when
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they received satisfactory evidence that these colored seamen were the
agents which incendiaries were employing for their own wicked designs,
the Southern States, in discharge of a high and solemn duty, felt bound to
extend their protection to their own citizens, by passing the regulations
complained of,

The undersigned hegs leave to submit the following. amendment to the
resnlutions reported by the majority of the committee: Strike out all after
Resolved, and insert as follows: ¢ That the committee be discharged from
the further consideration of the subject.’”

Respectfully submitted.
K. RAYNER.

APPENDIX.
ArTorvey Generavn’s QFrIcE,
: : ~March-25,1831.

Sir: 1 have read the communication, with its accotnpanying documeénts,
which the right honorable Charles R. Vanghan, His Britanmic Majesiy’s
envoy extraordinary and minister plenipotentiary, addressed to the Depart-
ment of State, and which you did me the honor to refer to me. I have
examined the question thus presented to your consideration, with the
anxious care which is due to the intrinsic importance of the snbject, and.to
the solicitude of this Government to preserve and cherish the good under-
standing which happily subsists betwecen the United States and Great Britain.
Thave not been unmindful of the previous coinmunications between the
two Governments in relation to this matter. Indeed, iny chief embarrass-
ment has arisen from the tact and nanue of those communications, from
the decisive and unqgualified -opinion of my own immediate predecessor,
and from the acts and communications of those to whem the Executive
functions of this Government have been leretofore coufided, in apparent
harmony with it. IHeretotore, the ouly question considered by this Gov-
grmment seems to have been, whether a law uf South Carolina, conflicting
with the provisions of the convention with Great Britain, and with the
commercial laws of the United States, is constitationally valid.  The fact
of such conflict has becu assumed, as it appears to me, without a suflicient
attention to the terms of the conveutiou or the laws of the Union, My
belief is, that no such contlict exists in {act; thai, on the contrary, there is
perfect harmony between the legislation of South Ca¥olina and the United
States, Lest, however, [ should err in this opinion, and because I cannot
acquiasce in the doctrines herctofore avowed, even upon the state of fucts
which was assumed in that discussion, I believe thot I shall mmore certainly
discharge my duty, and meet your expeciations, by copsidering this gues-
tion in all its various aspeets. ‘

The communication of His Britaunic Majesty’s winister presents the
following statement of facts:

Daniel Fraser, a free colored man, born in the British ¥West Indies, car-
ried thence to Scotland at an early age, and undoubtedly o British subject,
arrived in the port of Charlerton, in the capacity of a coolk, on board the
ship Atlantic, from Liverpool, when he was seized and committed to prison
nnder a warrant issued by the sheriff, acting under the authority of an act
of the Legiclature .of South Carolina. In consequence of directions to that

4 N
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effect, given by His Britannic Majesty’s minister, the British consul at
Charleston used his endeavors to procure the release of Fraser, by.entering
into communication with the proper authorities of that place; and, in point
of fact, he was eveutually released and restored to his vessel on her re-
moval to a position at such a distance {from Charleston that the crew could
not communicate with that city, and on the payment of the expenses in-
curred for L:is subsister ce in jail. :

His Britannic Majesty’s minister informs the Sccretary of State that re-
dress for the injury to the individnal arrested is not so much the object of
his representation, us to obtain from the Government of the United States
an assurance that the acts of the Legislature of South Carolina would not,
in future, counteract the stipulations coutained in the treaties and conven-
tions which regulate the intercourse of British subjects with this country.
It becomes necessary, then, to examine the provisions of these compacts,

The commercial convention of 1815, first continued for ten years by the
convention of 1818, and afterwards indefinitely by that of 1827, in its first
article provides for a reciprocal liberty of commerce between the territories
of the United States of America and His Britannic Majesty’s territories in
Europe. It gives to the inbabitants of the” two countries, respectively,
liberty, freely and securely, to come with their ships and cargoes to all those
places, ports, and rivers, in their respective territories, to which other for-
eigners are permitted to comne; to enter, remain, and reside there; to hire
and occupy houses for the purposes of their commerce, and generally to
enjoy complete protection and secwrity for the same, subject to the laws
and statutes of the two countries, respectively.

It is to the rights secured to British subjects, by the stipulations of this
article, that His Britannic Majesty’s minister appeals; and it will of course
be indispensable to consider how far, giving full eflect to these stipulations,
the act of the Legislature of South Carolina can be considered valid.  But
a further view is rendered necessary. The statement or summary fur.
nished by the Department of State shows that this question is not now for
the first tite presented to this Government. A similar complaint was made
in 1823, by the minister of Great Dritain, and renewed in 1824; and,ona
reference to the Attorney General of the Uinited States, he expressed the
opinion that the law of South Carolina was void, as well because 4t con-
flicted with the general commercial laws of the United States, as with the
treaty in question. It may be proper, therefore, further to consider the
-validity of the aect ot South Carolina— assuming, for the purpose of the
inquiry, the fact that such conflict exists in its relation to those laws.

The act in question is entitled “ Au act for the betler regulation and
government of free negrocs and persons of color, and for other purposes;”
and in its third section it provides— )

“That if any vessel shall come into any port or harbor of this State
(South Carolina) from any other State or foreign port, having on board
any free negroes or persous of color,as cooks,stewards, mariners, or in any
other employment on board said vessel, such free negdroes or persons of
color shall be liable to be seized and confined in jail until said vessel shall
clear out and depart from this State; and that, when said vessel is ready
to sail, the captain of said vessel shall be bound to carry away the said
free negro or person of color, and pay the expenses of his detention; and,
in case of -his neglect or refusal to do so, he shall be liable to be indicted,
and, on conviction thereof, shall be fined in a sum not less than oue thou-
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sand dollars, and imprisoned not less than two months; and such free ne-
groes or persons of color shall be deemed and talen as absolute slaves, and
sold in conformity to the provisions of the act passed on the twentieth day
of December, one thousand eight hundred and twenty, aforesaid.” ‘

Under the general commercial laws of the United States,-and the par-
ticular provisions of the commercial gonvention with Great Britain, a right
is alleged, in behalf of the subjects of the latter, to enter the ports of the
former, with ships or vessels having {ree colored seamen on board. The
law of South Carolina inhibits such persous from coming into that State,
and subjects the parties offending to the restraints and penalties prescribed
by the act. Is this law of South Carolina constitutionally valid, notwith-
standing the commercial laws of the United States and the convention
above referred to?

In examining this question it will be proper to consider—

1. The power of the Legislature of South Carolina to pass this law,

2. How far it may constitutionally operate, notwithstanding its liability
mcidentally to countlict with the general commercial laws of the United
States, and the particular conventions with Great Britain.

3. Whether this law does, in point of fact, conflict with the laws of the
United States, or with the commercial convention with Great Britain,

‘Apart from the supposed liability of the act of South Carolina to conflict
with the laws of the United States and the convention with Great Britain,
the right of the Legislature of that State to pass such a law cannot, I ap-
prehend, be doubted. 1n the general distribution of powers between the
Federal and State Governments, the power to regulate its own internal
police was clearly reserved to each State. We are told.in the contemporary
vindication of the Constitution of the Urited States, which is so often ap-
pealed to in discussions of this sort, that the powers delegated to the Federal
Government by that instrument are few and defined, operating chiefly on
external objects; while those which remain with the States are numerous
and indefinite, extending to all the objects which,in the ordinary course of
affairs, concern the lives, liberties, and properties of the people, and the
internal order, improvement, and prosperity of the State. The act of South
Carolina which we are considering has for its object the regulation and
government of free persons of ‘color within the limits of that State, and as
strictly belongs to its internal police as a law regulating the course of
descents, or one defining the crime of murder, and prescribing the penalty
which shall attach to its commission. I do not, however, apprehend that
the power of the State of South Carolina to pass this law is doubted. The
general right of a State to regulate persons of color within its own limils
is one too clearly recognised by the tenth amendment to the Constitution
to be drawn into controversy. The claim presented by the communication
of the minister of His Britannic Majesty, and sustained by the opinion of
my predecessor, is intended to deny the legal validity of this act, in so far
as it conflicts with the provisions of the laws of the United States which-
regulate the entry of foreign vessels into our ports, and with the commercial
convention with Great Dritain, which guaranties to the subjects of that
nation complete protection and security for their commerce, and. free en-
trance into our ports with their ships and vessels. . The power of South
Carolina to regulate free persons of color within her limits is admitted ;
but the right of the United States, under the authority to regulate com-
merce with foreign nations, or, in the excreise of the treaty-making power;
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to extend the protection of the United States, even within the limits of
South Carolina, to such persons of color, is also asserted; and then the
argument is, that the law of South Carolina, which is subordinate, must
bend to those of the Union, which are supreme. I do not admit the ex-
istence of this conflict; but, lest | should err in that opinion, [ am thus
called to consider the second inquiry proposed, viz:

How far this act of South Carolina can constitutionally operate, notwith-
standing its liabiiity incidentally to conflict with the commercial laws of
the United States, and the conventions with Great Britain?

The power to regulate commerce with foreign nations is.vested in Con-
gress by the Constitution; and the President, by and with the advice and
consent of the Senate, has authority to make treaties. Are these powers
unlimited? Does the Constitution impose o restraint upou their exercise?
If in terms it does not, is no restriction imposed, and necessarily so, by the
nature of our political association, by those great and fundamental princi-
ples which are at all times, and equally, obligatory upon communities and
individuals? If the enforcement of a law passed by the Legislature of a
State, in the clear and undisputed exercise of its reserved rights of sover-
eignty, be vitally essential to the safety of its people, may Congress, in the
exercise of its granted powers, capriciously, and at will, so extend its legis-
lation as that it shall in its operation incidentally conflict with such State
law, and thereby annul it pro tanfo—whether such extension is, or is not,
indispensable to the execution of the granted power?® And is the National
Legislature the sole judge of this necessity # 'There is presumption, per-
haps, in the mere suggestion of these ingniries. I am not unmindful of
what was said by the court in the case of Gibbons and Ogden, and am
entirely sensible of the respectful consideration to which even the dicte of
that high tribunal are justly entitled. But the proposition there announced
was not essential to the decision of the pending controversy, and it ceased
to be authoritative as soon as it had passed that limit. The counsel for
the defendaut in error, in that case, sought to sustain the acts of the Legis-
lature of New York—

Ist. As acts passed in the exercise of a concurrent power to regulate
commerce. '

- 2d. As police laws.

It was sufficient for all the purposes of that decision to aflirm, as the
court did in fact substantially affitin, that the acts of the Legislature of
New York were laws affecting commerce, which conflicted in their opera-
tion with the laws of the United States, passed in the excrcise of the power
given by the Constitution, ¢ to regulate commerce with foreign nations, and
between the several States,’’ and incidentally between the ports of the
same State. It was not indispensable to decide how far a law passed by a
State Legislature, in the exercise of an undisputed power to regulate its
own internal police, and plainly limited to that object, must yield to an act
of Congress,enacted under the authority to regulate commerce, in the event
of* an incidental conflict, which might have been avoided without restrain-
ing the full exercise of the constitutional power of the Federal Government.
That question, therefore, is still open to inquiry. If it be objected that the
aflirmance of the validity of the State law in the case supposed would be
‘to-establish a principle, of which the practical application will be often dif-
ficult, and always embarrassing, the answer is, that such a consequence is
the unavoidable result of our complex system of government. Without
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doubt it would add to the simplicity of the rule of construction adopted in
the interpretation of our constitutional codes, to assert, in one general prop-
osition, the absoiute and unqualified supremacy of the Federal enactments.
But how far this would comport with the intentions of their framers; how
far it would consist with the rights of the respective parties, and tend to
the perpetuity of the Union, which it is their object to uphold and preserve,
is another, and, as I apprehend, a very different question..

The view whichh T have of this subject shall be briefly stated. The
powers granted to the Federal Government are supreme. In $o far as the
exercise of these powers is intrusted to Congress, they are authorized to
carry them into full effect; but certain powers are as clearly reserved to the
States, If the plenary execution of the Federal charter be essential to the
efficiency of that Government, the continued exercise of the powers re-
served to the States-may be alike indispensable to their existence as such.
What is especially desirable is, to avoid such an exertion of the several
powers of the two Governments, as may impair the efficiency of the former,
or jeopard the safety of the lattér. 'The conflict between their respective
enactments, which it is so desirable to shun, it is often difficult to avoid.
Laws, passed even in the execution of powers essentially distinct in their
nature, may be so extended in their cperation upon men and things as in-
cidentally to couflict with each other, and in cases which were unforeseen
by their framers, ¢ All experience shows (says the Supreme Cowrt, in the
case referred to) that the same measure or measures, scarcely distinguish-
able from each other, may flow from distinct powers.”” It is an easy
solution of the difficulty to maintain that, whenever, in the operation of
the laws of the Federal and State Governmeuts, such unforeseen and inci-
dental conflicts shall oceur, the efiactments of the latter,however indispens-
able to their safety, or even to their. existence, shall yield to those of the
former, however superfluous; that a State law, the enforcement of which
is of vital importance to that State, shall bend to the authority of an act of
Congress, whose provisions may incidentally conflict with it, although
those provisions are not indispensable to the plenary exercise of the power
which the Constitution intended to confer, or to give effect to all the pur-
poses for which it was conferred. But I cannot, for myself, acquiesce in
this mode of interpreting our fundamental charter. I repeat the conces-
sion, that the powers granted to Congress are supreme. Whatever is in-
dispensable to their plenary exercise, the Legislature of the Union has
the power to enact,and State legislation must bend beneath its sway.
But it the means by which such granted power may be carried into effect
are various, and alike efficient—if its exercise in one mode will consist with
the unfettered exertion of the reserved powers of the States, while the use
of a different means will, by producing a conflict with State legislation,
paralyze the reserved rights of those sovereignties—the selection of the
former mopde becomes, I apprehend, a duty of constitutional obligation.
In the view which I have of this subject, the right of Congress, even in
the exercise of its expressly granted powenrs, to control the legislation of the
States, results, and results only, from the necessity of such control to the
efficient exercise of the granted power. It is not a right capriciously and.
at will to select from various modes, all of which are equally efficient, that
which will conflict with, and therefore control, the enactments of the State
Legislature. To give to the acts of the Federal Legislature this control
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Ces

ling influence,they must be indispensable {o the due cxecution of the power
inlended to be carried inlo effect.

Take, for example, the cominercial power. .

The power of Congress to regulate commerce may be considered as ex-
clusive, and the authority of the Federal Government as supreme over all
subjcets within the constitutional sphere of its action. The result will be,
that State laws which confliet with its rightful exercise of this power must
necessarily yield. I say which conflict with its rightful exercise;’ because
it has limits} which are prescribed by the Constitution, and those moreover
which necessarily belong tc the natiire of the Federal association.

Congress has power to regulate commerce; and authority is given to
that body, by the Constitution, to pass all laws which may be necessary
and proper for the purpose of carrying into effect its granted powers. The
right to pass such laws would have been a neccessary inference from the
powers granted. Why, then, was it expressly conferred ? I apprehend it
was so conferred to serve as a limitation upon that right, restricting it to
such laws as are « necessary and proper?’  So exercised, the laws which
are passed to carry it into effect are supreme.  State legislation must yield
to them, for such is our Federal compact. To the extent to which the right
of Congress to regulate commerce must necessarily conflict with the right
of a State to regulate its own internal police, the latter right will be pre-

~sumed to have been surrendered by the adoption of the Federal Constitu-
tion by the respective States. But if, for the purposes of the constitutional
grant, the power may he exercised without producing such conflict, the
obligation so to exercise it is imperative; because, in this event, the law or
regulation which produces such conilict is not necessary, and therefore is
not proper to catry that power inte eftect.

If" this be true (as I apprehend it is) in relation to the legislative power,
it is true also in reference to all those who are called to the interpretation
of its acts. A law, or commercial regulation, which is general in its terins,
will, in obedience to this principle, be so coustrued as to vestrict its opera-
tion within limits which may consist with the true interpretation of the
granted power, . .

If the power to regulate their own internal police be, as I think it is,
clearly reserved to the respective States, laws passed by the General Gov-
ernment, in the exercise of the right to regulate commerce, cannot control
the exercise of this rescrved power of the States, except in so far as those
laws may be both necessary and proper to the preservation of the com-
merce of thie Union. The consequence is, as I apprehend, that the police
laws of the several States must continue to operate within their respective
limits, if they can so operate without prejudice to the efficient exercise of
the commercial power; that the power of Congress itself, over the subject,
is liable to this restriction; and that, subject to this limitation, the general
terms of .a law or commercial regulation of the Federal Legislature must
be so construed as to. allow their operation. ‘

If, now, we inquire how far, in relation to the subject immediately under
consideration, the power of Congress may.be exercised without paralyzing
the legislation of South Carolina, the answer seems to be, that the admis-
sion. of colored seamen indiscriminately into all the ports of the United
States is a matter rather of convenience than of necessity; that it is in the
power of Congress to exclude them; and that if, in truth, their admission
into the ports of' the slaveholding States is forbidden by the laws, because
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dangerous to the safety of the people of those States, it is their duty to do
so; that such a modification of our commercial regulations as would ex-
clude them from the ports of the slaveholding States, leaving them free to
enter all our other ports, whether such regulations be made by law or by
treaties, could furnish no just ground of complaint to other nations; would
in no degree impair our commerce ; or, if injurious to it at all, would be
so exclusively to the commerce of those for whose protection it was estab-
lished, and within whose limits alone the exclusion would operate. But
if this view be correct, the obligation of Congress so to exercise the power
would seem to follow; and it would result,as a necessary consequence,
that the general terms of a treaty, or of an act of Congress, aflecting the sub-
ject-matter, must receive a corresponding interpretation.

I am not, therefore, prepared to affirm that an act of the Legislature of
South Carolina, which inhibits the entrance of free persons of color into
that State, is necessarily invalid, because, under the general terms of the
commercial laws or treaties of the United States, such persons might, in
the absence of this law, claim such entrance. On the contrary, I think
that such an act of legislation is, under the circumstances which I have
supposed, a justifiable exercise of the reserved powers of that State, and
ought to have effect; that Congress are under a constitutional obligation to
respect it in the formation of treaties, and in the enactment of laws; and

-that those who are called to interpret their acts are equally bound so to
construe them as to restrain the generality of their expressions within the
limits of this obligation.

Upon what other principle than this can we explain the operation of the
quarantine laws of the several States? They act directly upon the com-
merce of the Union; and-vet they emanate exclusively from the States.
They restrain that commerce, and control the enactments of the National
Legislature, made for its regulation ; and yet they are permittéd to operate.
In the case of Gibbous vs. Ogden, speaking of quarantine laws, the court
say: “The constitutionality of such laws, so far as we are informed, has
never been denied.”> Whence is it, then, that the rights acquired by for-
eigners, under the general commercial laws of the Uuited States, or under
the particular conventions entered into between this Government and that
of which they are subjects or citizens, are controlled by the quarantine laws
of the several States, enacted in the exercise by those States of the reserved
right to regulate their own internal police, and are yet beyond the reach of
all other control by laws emanating from the very same source, enacted for
the selfsame objects, and which are even more vitally indispensable to the
personal security of the citizen? Is the right of self-protection limited to
defence against physical pestilence? It would be.too revolting to arrogate
to the Federal Government a power which would deny to a State the right
of guarding its citizens from the contagion of disease. When the peruliar
situation of the slaveholding States is considered, would it be less—nay,
would it not be infinitely more—revolting to withhold from them the power
of protecting themselves as they may against the intrediiction among their
colored people of that moral contagion, compared with which physical
pestilence, in the utmost imaginable extent of its horrors, would be light
and trifling? ' ‘

Will it be said.that the quarantine regulations of the several States, haviig
been recognised by Congress, derive their authority from that source, and
not from the legislation of States? The answer seems to b obvious.
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From the adoption of the Federal Constitution, until May, 1796, Congress
did not legislate on this subject at all; and the short enactment which was
approved on that day simply authorizes the President to direct certain of-
ficers of the United States to aid in the execution of the Aealth laws of the
several States. The act of 1799 only reiterates the same injunction to the
officers themselves, and makes certain provisions connected with the cus.
toms, to conform to the requisitions of those laws. 'There is no pretence of
giving the sanction of Congress to these enactments. They are dealt with
as laws of perfect obligation, emanating from the authority of the States,
as acts of State legislation, which are valid, efficient, and actively obligatory.

I repeat the inquiry, then: Upon what principle is it that these laws of
quarantine, emanating solely from the authority of the States, and operating
directly upon the commerce of the Union, are allowed to have a constitu-
tional validity and effect, which are denied to the act under consideration?
Founded on the same reserved right—the right of the State to regulate its
own internal police ; apd devoted to the same object—the personal security
of the citizcu; I am unable to ascribe to either a constitutional validity or
effect, which does not seem to me equally to belong to the other.

So ifar, then, as the penal provisious of the act of the Legislature of South
Carnlina are essential to prevent the ingress of free persons of color into
that State, it is, I apprehend, valid and obligatory; and except where the
operation of the act may interfere with rights existing under the commer-.
cial laws or conventions of the Unriied States, the Legislature of South
Carolina is the exclusive judge of this necessity, In its relation to those
rights, the validity of those provisions would scem to me to be dependent
apon the consideration which I have stated ; and if it could be supposed that
Great Britain, or any other nation, would continue to employ colored seamen
in their commercial intercourse with South Carolina, it might be advisable
to correspond with the Governor of that State, with a view to obfain such
a modification of the provisions of the act, as, without frustraiing its pur-
pose, might render itsoperation less burdensome to mariners of that descrip-
tion, I do not, however, believe, sir, that such mariners will be herecafter
employed in that navigation. If I am right in the view which I am abow
to present to you, the right so to employ them cannot be derived from the
convention with Great Britain ; nor can they be so employed without violat-
ing the laws of the United States. _

I proceed to the lastinquiry, suggesetd in the preceding part of this letter.
In all the discissions on this subject hitherto, the concluding clause in the
first article of the convention between the United States and Great Britain
seems to me to have been overlooked. It is under this article that liberty
of commelce, and a free and secure entry into our ports, is claimed for all
the subjects of Great Britain. Butthese privileges are granted with a quali-
fication, which is distinctly expressed in the concluding clause of the article.
They are to be freely enjoyed, * but subject always to the laws and stalules
of the two coundiries, respectively.”

The master of an American vessel sailing from Charleston to Liverpool,
having his own slave on board, in the same capacity in which Daniel Fraser
was employed in'the Atlantic, would find himself, on his arrival at that port,
without the protection of the treaty, in a contest with that slave for his right
to freedom. The law of England, we are told, so abhors slavery, that the
slave who touches her soil becomes from that moment free ;. and her courts
have decided that the owner cannot maintain trover for the recovery of his



Rep. No. 86. 57

negro slave. It was but the other day that the judge o a British court of
vice admiralty enforced this principle in the case dof a cargo of slaves
wrecked on the coast of one of the British West India islands, in an Amer-
ican vessel, on her transit from Baltimore to New Orleans. The rights
of hospitality, which are as sacred as the stipulations of a treaty, could not
secire to the American owner the control of his property. The statement
is made on the anthority of a newspaper, but is believed to be true. Within
her own limits Great Britain enforces her own laws, the treaty notwithstand-
ing.  Why should not the rule operate reciprocally on the master or mari-
nersof an English vessel sailing from Liverpool to Charleston ? Why should
net the coole of that vessel be subject to the laws off South Carolina, on his
arrival within a port of that State ? Is it becausc these are the laws of a
State, and not of the United States? Isthe law of a separate State, then,
not included in the term ¢ the laws and statates of the two countries, re-
spectively 77 A legislative act is not less a ¢ .aw or statute of the country,’’
because the sphere in which it operates is not co-extensive with the whole
country,  All that is required is, that it should be enacted by authority
which is competent within that sphere, and that this should be within the
country, The custom of guwvelkind is not less a part of the law of Eng-
land, because it prevails only in Kent, North Wales,and a few other places.
And are not the laws of police of the several British West Indla islands,
and of the other Provincial Governments dependent on that Power, “laws
and statutes’ of that country, within the meaning of the treaty ? But what
laws of the United States, strictly so called, other than those which regulate
the customs, does the objection suppose will be found operating in the port
of Charleston, subject to which this right of entry and commerce is to be
enjoyed ?  And is the foreign navigator, then, to be exempted from the ope-
ration of the police laws ol that State, while his vessel is lying in her port?

Let us take again the case of the quarantine laws. These are State
laws, emanating from State authority ; police laws, enacted for the regu-
lation of the internal concerns of the State, and for the protection of its
citizens, No one doubts the treaty, notwithstanding that these laws are ob-
ligatory upon the foreign navigator. Nay, it is not to be questioned that they
were distinetly within the view . the parties in framing this article. He
is then bound to observe these laws. The commercial rights which he
enjoys are liable to be restrained by the quarantine laws of a State. What
exempts him from the operation of the other police laws of the same State ?
Those who contract with us are presumed to understand the nature of our
institutions. The power to pass all laws which may be deemed necessary
for the regulation of its own internal police belongs exclusively to each
State; Congress cannot exercise it. The terms used in the convention,
“the laws and statutes of the two countries, respectively,”” must be pre-
sumed, then, to have been used with a perfect understanding that they would
include the police laws of the respective States.

But the act of bringing Daniel Fraser, a person of color, into the port of
Charleston, was expressly forbidden by the laws of the United States. By
an act entited “ An act to prevent the importation of certain persons into
certain States, where, by the laws thereof, their admission is prohibited,”
masters or captains of ships or vessels are forbidden, under a severe penal-
ty, to “import or bring, or cause to be imported or brought, any negro,
mulatto, or person of color, not being a native, or citizen, or registered sea-
man of the United States, or seamen, natives of countries beyond the Cape

5 :
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of Good Hope, into any port or place of the United States, which -port or
place shall be situated in any State which, by law, has prohibited or shali
prohibit the admission or importation of such negro, mulatto, or other person
of color.”” The terms used in the act, to import or bring, and importation or
admission, are intended to apply, with the exceptions specified, of ¢ native
citizens,;or regislered seamen of the Uniled States,’ and ¢« secamen,natives
of countries beyond the Cape of Gond Hope,” to all other persons of color,
JSreeor slave ; and that the framers of the act were aware that such would
be its operation, is manifest from the fact that a proviso is added, expressly
for the purpose of preventing the act from being ¢ construed to prohibit the
admission of Indians.”

The second section prohibits such vessel from being admitted to entry;
and provides that, «it any such negro, mulatto, or other person of color,
shall be landed from on board any ship or vessel in any of the ports or
places aforesaid, or on the coast of any State prohibiting the admission or
importation as aforesaid, the said ship or vessel, with the tackle,” &ec.,
“shall be forfeited,”” &ec.

I have not been able to discover that this law has been repealed or mod-
ified; and if not, the legislation of Congress is in perfect harmony with
that of the State, ' It recognises the authority of the State to pass this law,
and comes in aid of its enforcement. It isat least as authoritative a recog-
nition of State laws inhibiting the admission of persons of color, as the acts
of Congress of 1796 and 1799 are of the quarantine laws of the several
States; and this law, as well as those which it recognises and enforces, are
within the terms of the convention—/Zaws and statules of this country ; sub-
ject to which, the rights of commerce and navigation, secured by that con:-
pact,are to be enjoyed. Neither is it to be doubted that the genteral provis-
ions of the commercial laws of the United States, which regulate the right
of entry into the ports of the United States, must be construed so as to give
effect to this law.

Such, sir, are the views which I entertain on the question which you
have referred to ine. I should not have deemed it necessary to enter into
this extended examination of it, but for the conflicting opinion which ap-
pears to have been eutertained by those to whom the executive functions
of this Government have been heretofore confided. '

JN. MACPHERSON BERRIEN.

To the PresipzeNT oF TRE UNITED STATES.



