4711 CONGRESS,} HOUSE OF REPRESENTATIVES. REPORT
1st Session. : ‘ ‘: No. 931.

CONTESTED-ELECTION CASE OF LYNCH vs. CHALMERS.
LY .

ArRIL 6, 1882.—Ordored to be printed,

Mr, CALKINS, from the Committee on Elections, submitted the following

REPORT:

Your committee, to whom was referved the above-entitled contested-election
case, having had the same under consideration, beg leave to report:

That the contest in this case was commenced by contestant, and the
following facts were set out by him in his notice ay the grounds on
which he relied, to maintain it:

Tirst. He alleges, as a fact, that he received the highest number of
legal votes cast in the sixth Congressional district in Mississippi for
Representative in the Forty-seventh Congress. ‘

Second. That the true result and return was suppressed and made to
appear the other way by reason of frauds and violation of law, more
particularly set forth as follows:

a. In Adams County, city of Natchez, Jefferson Hotel and Washing-
ton precinets, republican voters were purposely and fraudulently hin-
dered and delayed in voting, until the time arrived for the closing of
the polls, leaving several hundred voters standing around the polls,
anxiously waiting to vote, of which privilege they were deprived by a
systematic course of delay set on foot and carried out by prominent
democrats and the election officers.

b. That in Washington, Kingston, Pine Ridge, and Beverly precinets
the ballot-boxes were tampered with and stuffed, and the further viola-
tions of the law in refusing to allow the United States supervisors to
be present and witness the counting of the votes after the election closed ;
and at Palestine and Dead Man’s Bend precincts, in said county, the
clection officers fraudulently and unlawfully refused to count the votes
po‘lled% whereby 214 votes majority in those precincts were lost to con-
testant,

c. Jefferson County.—At Rodney precinct, where the contestant re-
ceived 145 majority, the officer in charge of the returns on his way to the
county seat, with the papers declaring the result of the election, was
intercepted, the returns forcibly taken from him and destroyed, whereby
that result was lost to the contestant, ‘

d. Claiborne County.—At the precinet of Grand Gulf, the United States
supervisor of elections was refused the right to be present to witness
the count, and the ballot-box was stuffed. ’

e. Warren Oounty.—That the commissioners of election threw out
2,029 lawful votes cast for the contestant, and refused to count them.

Jo Issaquena County—That the commissioners of election threw out
785 lawful votes cast for the contestant, and refused to count them.
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¢. Washington County—At the voting precincts of Stoneville Refuge
and Lake Washington, 170 votes for the contestant were thrown out.
At Greenville, Robb, and Stone precincts the ballot-boxes were taken
away and counted in the absence of the United States supervisor of
election, and without his consent and against his protest. At the
Court-House precinct, as well as at the said precincets of Robb and Stone,
ballot-boxes were corruptly stuffed. @

h. Bolivar County.—At the precincts of Australia, HHolmes Lake, Boli-
var Landing, and Glencoe, 678 legal votes for the contestant were ex.
cluded by the officers of election without cause.

1. Coahama County.—That the officers of clection excluded and refused
to count any of the votes polled in any of the various precinets of that
county, except Friar’s Point, whereby 700 votes were lost to the contest-
ant.

To this notice the contestee, answering, denied the allegations of
fraud in Adams County, and denied specially the other allegations of
contestant’s notice relative to the various precincts therein, except Pal-
estine and Dead Manw’s Bend. In those two precinets the contestee al-
leged that the ballots were rejected strictly in accordance with the laws
of Mississippi.

2d. As to Rodney precinct, the contestee admits that there were 247
votes cast for the contestant and 92 for the contestee, and that they
were destroyed, but that they ought not to he counted unless it is shown
they were in accordance with section 137 of the Revised Code of Missis.
sippi of 1880, .

3d. As to Claiborne County, itis denied that the boxes were stuffed,
or that the United States supervisor was refused permission to be pres-
ent at the counting of the ballots, '

4th. As to the votes in Warren County, the contestee alleges in
answer specially, that 628 of the 2,029 ballots were not counted for the
following reasons; («)that at Bovenia precinet 174 ballots were too wide;
(0) that at the Fourth ward precinet, city of Vicksburg, 214 ballots had
marks upon them; (¢) that at Pryor’s Church precinet, 240 ballots had
marks upon them; (d) that at the other precincts in said county there
were 1,821 ballots marked in violation of law, and were not counted,
which makes a total of 2,049, of which 2,029 had on them the name of
contestant, and 20 the name of contestee.

5th, As to Issaquena County the contestee alleges that the officers
of election rejected the returns made from Skipworth, Ben Lomond,
‘Ingomar, and Hayes’ Landing precincts, because the ofticers of election
did not comply with the law, and that the ballots and tally list did not
correspond by from 40 to 6C votes, and that at Hayes’ Landing precinct,
in addition to the above grounds, the whole crew of a steamboat landed
there that day and voted without being registered.

6th. As to Washington County, a general denial is put in, and in
addition contestee alleges that the Stoneville box was rejected because
the officers did not comply with section 139 of the Code of Mississippi,
and that the box had been taken out of the sight and control of the

“officers by one-Johuson, a partisan of contestant. The Lake Washing-
ton box was not counted beciuse the ballots were not sent up to the
commissioners of election, but the statement signed by the clerks and
sent up showed a majority ot 116 for contestee.

7th. As to Bolivar County, contestee makes a certificate signed by
the commissioners of election of that county a part of his answer, and
aftirms, as we understand it, the legality of their action. They report
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that they threw out the Australia precincet bo::—30 Democratic and 192
Republican votes,

Because the returns were not certified to by the inspectors or the clerks. We have
thrown out the Holmes Lake precinct, becanse the box was not opened nor the ballots
counted by the inspectors and numbered by the clerks, and no returns or tally-sheet
made. ,

We have thrown out the Bolivar precinet, 45 Democratic and 311 Republican votes,
becanse there was no certified return from the inspectors and clerks. ‘T'he tally-sheets
gent in the box show the names of the electors of the Democratic and Republican
parties of James R. Chalmers, John R. Lynch, G, B. Laneaster, M. Rolous, James
Winters, Fleminﬁ, and James White, but does not not shiow for what office
they were voted for. The tally is kept on four different shects of paper. The total
can only be guessed at, but not ascertained correctly,

Weo have rejected the Glencoe precinet vote, 27 Democratic and 233 Republican
votes, because the vote was counted out in part by all the inspectors and clerks and
then discontinued until next day, when the count was finished by one inspector and
one clerk, and a very imperfeet tally-sheet and return sent in by these two not cer-

tified to.
JOHN H. JARNAGIN,
d RILEY ROLLINS,
W. A, YERGER.
Commissioners of Election.

8th. As to Coahoma County the contestee denies the allegations of
contestant, and affirms that the acts of the election officers were
strictly in accordance with the laws of Mississippi. Appended to con-
testee’s answer the following notice is addressed to the contestant:

Notice to Hon, J.. R, Lynch,

And now, having answered al' of your specifications, yon will take notice that 1
will ingist and endeavor to prove and maintain :

1. That you did not receive u single legal vote in the sixth Congressional district of .
Mississippi for member to the Forty-seventh Congress of the United States; that all
your tickets were marked so that they could be, and were, easily distinguished by
persons who could not read, from the Democratic ticket, and also from the regular
Republican ticket, printed at Jackson, Miss., under the supervision of the executive
committee of the Republican party, and that your tickets were illegal becanse not
such as is prescribed by seetion 137 of the Revised Statutes of Mississippi, 1880,

2. That these marked tickets were examined and approved by you before they were
circulated, and that yon paid four dollars per thonsand for these marked tickets,
when you could have procured from the Republican Executive Committee legal tickets
for your district for one dollar per thousand.

3. That you made false representation to the Secvotary of State of Mississippi about
the printing of your tickets, when attempting to prevent him from issuing to me a
certificate of election. .

4, That your friends and partisans, in violation of law, and contrary to the very:
essence of voting by ballot, stood at the polls and kept a list of the voters and how
each voted as the ballots were handed in.

5. That at Stoneville and Refuge precinet, in Washington County, your friends
and partisans, some of whom were United States supervisors of election, browbeat
bullied, and intimidated a number of colored voters who desired to vote for me, and
prevented them from so voting,

6. I will insist and maintain that you were unpopular with your own party for many
reasons, and especially because you opposed the nomination of General Grant for Pres-
ident, and that a large number of leading coloredd Republicans supported me on the
stwnp and at the polls; that I was elected, and that you were not,

JAS: R. CHALMERS.

LLEGAL PROCEEDINGS.

It appears from the record that on the 16th day of November, 1880,
the contestant went before the Hon. J. A. P. Campbell, one of the
supreme judges of the court of Mississippi, and acting as ehancellor of
the chancery court of Hinds County, Mississippi, and tendered his
sworn bill of complaint, in and by which he sought to enjoin the Hon.
Heury €. Meyers, seerctary of state, from declaring the contestee
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duly elected a Representative in the Forty-seventh Congress from the
6th Congressional district of Mississippi. Among other things in his
bill of complamu the contestant alleges that the returns filed in the
secretary of state’s office from the scveral counties showed that he re-
ceived the votes following:

Adams County ceecen oo it ceea e 1,194
Bolivar Counby ouaae i ittt it ae e e e eaaaa 1,715
Claiborne County ... oot i it tatt et cae it eaacaracctnnsonnanncs 288
Coaloma County ... ... i i it ieie it tenanmececnneaanaanas 1,112
‘Issaquena County .......... b eme et anea s et aeieanen e aearaaen s 1,118
Jefferson County «.ooo. oo i it i teeeme it it 386
Quitiman Connty coeeon i i e i e ea ceeree e 83
Sharkey County ..o ot tnimee citet e e a e e tmen e e 175
Tanica Cotunty cacemn e it ittt teeemt tenee v aaesaeecenannenn eeeas 506
Warren County «oo. oL ent i i i e rea e, 2,086
Washington County ...t iiiai i it eitacscriearcaceaenanns 1,298
WlKInson Connty. ..o it it ettt e e e me e b, 814
Total number of votes ...... ... e et e e et eeee s e.... 10,775
And that the contestee received the following votes:

AQamS CoUNDY «enn e i it it ittt tie et iaet cecan. smmaeaer e 1,419
Bolivar County ..................... e et eecaee st smee e et 403
Claiborne CountY «ov o vene it e e eesacee cene cacacaaaasaans teemeeaaes 1,001
CORROMIE COUNLY vausennn mmn eee aeen emme o m e ee eeem e e em e e s ae e ene ame 553
T8SAQUENA COUNEY - o ottt ettt ettt eeeteeeae ceae ceanneamaaneaann 173
JefTeTB0I COUMEY « o v et e emcs e eeee ceeean eemns emmnn cmn e emn eeees 1,043
Quitman County ... vome ot i it tacaa st cecci e 153
Sharkey County............... et e e eceaieeeme i atas caae e annan 484
Tunica County ..ot i i iiiie titecintee e 239
Warren County veeeen i it iieee tieeeitevees et tanennccnsannans 1,034
\Vashmgton Couuh ................ Y 1,963
Wilkinson County ... .o i i i ettt ettt e aea e 1,601
Total number of votes. ... .. ..o iaann e veeecreemeaetenaaan 10,216

He also alleges that there was de ducted frem (Te vc{oitlrvae - d
for him in the counties of—

AdamS. i e it et ciiaeeneraeeaaaaan 316
Bolivar..... e e e tasmaetess Smmaaeeanecesaecas bevmnt saneeesaevereseanns arans 7306
L T 0N 11
TS aQUCII . o ot it it i ia e et e ceea e e baecanaane e - 78
0 15 1 (30T 250
5§ = 2,029
Washington ... i ittt tie it sacestaa e e e 526

Total vobes rejected .o o on it i it ciceaecee e tetbemr e naaaaaas 5,402

And from the vote of said Chalmers in the counties of—

7 X 1T 32
Bolivar......... € e et aeee et el caaa s maa s anas i cann 102
Coahoma coeeee oo et ieenteeaanas O 1113
R T | 10 D AR 8 I
Jeflerson.eeee. et viianieenaniann. eeee s et b etet e e ananan 92
L 7 PR 20
Washington....cooieeiiian i, Ceeeeeieesnamesanenraananas 356

Total votes rejected .o oo oo o i i iatre et et 1,044

And he claimed that the deductions made from lns vote were un-
authorized and unlawful, and he asked the intervention of the court to
prevent the issuing of a certificate of clection to the contestee,

Judge Campbell made the following indorsement on the bill of com-
plaint:

I declino to grant the injunction prayed for in the annexed bill, hecanse the Honse
of Representatives of the Congress of the United States is the o\chmvc judge ¢ of the
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elections, returns, and qualifications of its own members” (made so by the Constitu-
tion of the United States), and a decision of the question as to theo election of a mem-
ber of Congress by any other tribunal'would not be authoritative or final, Besides
this, the chancery court is not authorized to decide contested elections, and whatever
its right, if any, to enjoin in aid of a contest inaungurated in a court of the State,
which such court could lawfully determine, it appears to be clear that interference by
injunction to prevent an executive officer from performing a duty preseribed by law,
in reference to an election as to which no court can decide, 8o as to conclude anybody
or thiiig, would be without the semblance of right. -
‘ : J. A. P, CAMPBELL,

One of the Judges of the Supreme Court of Mississippi,
JacksoN, Miss,, November 17, 1830,

By the revised code, 1880, of Mississippi, the following provision is
made relative to the writ of mandamus :

SEc. 2542, On the petition of the Stato by its attorney-general, or a district at-
torney, in any matter aftecting the public interest, or on petition of any private per-
son who is intorested, the writ of mandamus shall be issued by a circuit court com-
manding any inferior tribunal, corporation, board, officer or person to do or not todo
au act, the performance or omission of which the law especially enjoins as a duty re-
sulting from an office, trust, or station, and where there is not a plain, adequate, and
speedy remedy in the ordinary course of law,

Under this section the district attorney of Tunica County filed his
petition in the circuit court of that county against the election commis-
sioners to compel them to-reassemble and reject 506 ballots which had
been counted for the contestant, Mr. Lyneh, and which were claimed to
be illegal because they contained marks and devices in violation of the
election laws, The petition was denied, and an appeal was taken to
the supreme court of the State. The case is reported in 58 Mississippi,
502, and is as follows :

Ira D. OGLESBY, DISTRICT ATTORNEY, ?
: vs.
J. I SIGIMAN ET AL., COMMISSIONERS OF BELECTION, s .

Appeal from circuit conrt, Tunica County, Hon. Sam. Powell, judge,

On the 9th of December, 1880, Ira D. Oglesby, district atlorney for the third judi-
cial district, filed a petition in the circuit court of Tunica County for a mandanius to
compel the commissioners of election in that county to reassemble and recanvass the
returns made to them by the inspectors of election of the votes cast at the election on
the 2d of November, 1¢80, for a member of Congress from the sixth Congressional dis-
trict, and to make a statement of the result of such recanvass to the secretary of state
within a time to be prescribed by the court. The petiticn alleged that the commis-
gioners of election had counted 506 ballots which were illegal, because bearing certain
marks and devices prohibited by tho statute on elections, and prayed that in the
recanvass they be required to reject such illegal ballots, The petition was filed under
section 2542 of the Code of 1880, and stated as jurisdictional facts that the public is
deeply interested in getting a construction of the election law of this State as to the
duties of the inspectors and commissioners, concerning which conflicting views are
entertained ; that these officers are liable to criminal prosecutions, under the laws of
the State and of the United States, for any omission or violation of their duties; and
that the commissioners of Warren County have already been indicted and arrested for
their acts, under the election law. A fac simile of the ballots alleged to have been
illegally counted was attached to the petition, and is as follows:
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i REPUBLICAN NATIONAL TICKET.

For President,

JAMES A. GARFIELD.

0
For Fice-President,
CHESTER A. ARTHUR.

For Eleclors for Dresident and Fice-
President,

Hox. WiLLIAM R, SPEARS.
HHox. R. W. FLOURNOY
Dr. J. M. Birxum,
Hox. JAT. STETTLE
Carr. M, K. M1STER, JR,,
Dr., R. H. MONTGOMERY,
JupGE R. H. Cuxy,

Hox. Cuarres W CLARKE

() me—

I'or Member of the House of Represen-
tatives from the tth Congressional
District,

JOHN R. LYNCH

The writ of mandams was issued, and the commissioners of election appeared
and demurred to the petition on the foilowing grounds:

1st. That they are merely ministerial officers, and have no power to reject ballots
that have been counted by the inspectors,

2d. That the marks on the ballots for which it is claimed they should be rejected
are mere printer’s dashes, and are not such distinguishing marks as were contemplated
by the statute, .

The court sustained the demurrer and dismissed the petition, and the petitioners ap-
pealed to this court. Tle provisiony of the election law, code 1830, bearing directly
upon the questions involved in this case, are these:

Skc. 137, All ballots shall be written or printed in black ink, with a space not less
than one-fith of an inch hetween each name, on plain white printing newspaper, not
more than two and one-half, nor less than two and one-fourth, inches wide, without
any device or mark by which one ticket may be known or distinguished from another,
except the words at the head of the ticket; but this shall not prohibit the erasure,
corroction, or insertion of any name by pencil mark or ink upon the face of the bal-
lot; ‘m&d a ticket different from that herein preseribed: shall not be received or
counted. '

Sre. 188, When the results shall have been ascertained by the inspectors, they, or
one of them, or some fit person designated by them, shall by twelve o’clock noon
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of the sccond day after the election, deliver to the commissioners of election, at the
gourt house of the county, a statement of the whole number of votes given for each
person and for what office, and the said commissioners of election shall canvass the
returns so made to thom, and shall ascertain and disclose the results, and shall, within
ten days after the day of said election, deliver a certificate of his election to the per-
gon having the greatest number of votes for any office, &o. ‘

Src. 139, The statement of the result of the election at their Ereoincts shall be cer-
tified and signed by the inspectors and clerks, and the poll-book, tally-list, list of
voters, ballot-boxes, and hallots shall be delivercd as above required to the commis-
sibners of election,

Skc. 140, The commissioners of eloction shall, within ten days after the election,
transmit to the Secretary of State, to be filed in his oftice, a statement of the whole
number of votes given in their county for each eandidats voted for, for any office at
such election, &ec. ; .

The case was submitted by connsel without brief or oral argument.

Campbell, J., delivered the opinion of the court:

This case presents for adjudication three questions, namely : : .

1, Whether the commissioners of clection have the right to reject illegal Lallots
cast and counted by the inspectors of election and returned to them with the state-
ment of the result at the precinets, _ :

2. Whether the ballots which the commissioners of election for Tunioa County re-
fused to reject should have been rejected by them as being illegal, for having on
them a dovice or mark by which one may be known or distingunished from another.

3. Whether the action of the commissioners was final, or whether they may be re-

-quired by mandamus to meet and act in the matter again, as the court may order,

Wo think it clear that the commissioners of election have the ri ht, which they
should exerciso, to reject ballots returned to them by the inspectors of the election as
having been cast at any of the precinets of their county which show themselves on
inspection to be illegal. The law dovolves on the commissioners of election the duty
to prepare for the election, by revising the reﬁister of electors, and the poll-books of
the saveral precincts, so that they may show who are qualified eélectors, and by appoint-
ing inspectors and an officer to keep the peace at each voting place and by distribut-
ing Lallot-boxes and poll-books, The inspectors are to judge of the qualification of
clectors 8o as to receive or reject ballots oftfered by them, and when the polls are closed,
the ballots are to be counted, and wn statemont of the whole number of votes given for
each porson and for what office is to be made, and this statement, certified and signed
by inspectors and clerks, and the poll-book, tally lists, list of voters, ballot-boxes, and
ballots are to be promptly delivered to the comissioners of election, at the court-house .
of the county, to the end that they may canvass the returns so made to them, and see
that the result of the election at each precinet, as certified to them by the inspectors
and clerks, is correct, according to thereturns, They are to canvass the returns, that
is, they are to scrutinize the acts of those engaged in holding the election at the differ-
cnt places of voting, as shown by the returns made to them in pursuance of law, and
detormine from such returns who received the greatest number of legal votes, and
who is entitled to receive their certificate of election in cases in which they give such
certificate, and what return they shall make to the Secretary of State.

It is true that cominissioners of election are not judicial officers, in the sense of try-
ing causes, hearing evidence, and pronouncing final judgment between partiesseeking
oftice, but they are charged withi the duty of canvassing returns, which includes the
list of voters and list.made in conntin(i, and the ballots, and they must examine such
roturns and declare the legal result and certify it. If they find an error in computa-
tion, they must corvect it. If thoy ascertain from the lists of voters that persons not
rogistered, and thereéfore not legal voters, have cast ballots, they cannot correct that,
because of inability to ascertain which ballots are legal and which not ; but if they
find in the ballot-boxes ballots declared by law to be illegal, and such as shall not be
counted, it is their plain duty to reject them ; and if in canvassing the returns the
ascertain that the inspectors, in disregard of law, have counted ballots it says shall.
nob be counted, that error should be corrected by tho canvassers as certainly as an
crror of arithmetioe should be, The law makes the inspectors judges of the qualifica-
tions of electors, from necessity, because they are to receive the ballots, and, when
receivad and deposited in the box, it is not su{)posed by the law to be possible to
identify them, but the ballots show for themselves whethor or not they conform to
law, and there is neither difficulty nor uncertainty in rejesting ballots as being illegal,
becauso of what is shown by them wpon inspection, We think the effect of section
137 of the code of 1880 is to condemn as illegal, and not bo received or counted, every
ballot which has on its back or face-any device or mark other than names of persons,
by which one ballot may be distinguished from another,

This statute does not condemn devices or marks on the outside of a ballot merely,
but clearly embraces the face of the ballot as well, That is apparent from the excep-
tion contained in it, and a device or mark on the face of the ballot is as much
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within what we suppose to have been the object of this pmvisiQn as one on the ont-
side dr back of it. It is apparent from the provision that its object is not only to pre-
serve secerecy as to what Dallot an elector casts, which is the lending idea of statutes
in some other States, which prohibit any device or mark mi a ballot folded which be-
trays the secrot of the voter ; its object is to secure absolute uniformity as to the ap-
pearance of ballots, in order that intelligence may guide|the electors in their selec-
tion, and not a mere device or mark by which ignoranc¢ may be captivated. The
legislature was trying to prevent multitudes from *being voted,” and being guided
by a mere device or mark by which they should distingpish the ballots they were
to use in the process without a knowledge of the namesjof persovs for whom their
ballots were being cast. Ilections are a contrivance of ggvernment which prescribes
who are electors and how they may express their will, and it is o legitimate oxercise
of power to prescribe the description of ballots which sltnll be used. Section 137 of
the code of 1880 does this, and requires all ballots to be written or printed with black
ink, with a mininum space between names, on plain white news printing paper of
cerfain width, and without any device or mark by which one ticket may be known
or distinguished from another, &ec.; and it declares that a ticket different from that

. preseribed shall not be received or counted. Considerations of policy dictuted the
description of ballots prescribed, and it was deemed of such importance to sceure an
observance of the requirement that it is declared that ballots not conforming to the
description prescribed shall not be received or counted,

It would have been competent to impose a penalty on the circulation or use of such
ballots, but the means by which their use is sought to be prevented is the rejection of
the ballot when offered or from the count, It is not penal for an elector to use a bal-
lot differing from the legal pattern, but it shall not be counted, and thus he fails to
express his will through such an instrumentality. If {the deviee or mark is external,
and observed by the inspectors, they should not receive the ballot. If it is received,
and on being opened is discovered to be of the kind condemmned as illegal, it is not to
be counted ; but if the inspectors countsuch ballots in disregard of law and their duty
the commissioners of election, assembled at the court-house, with time and opportu-
nity afforded to serutinize and correct, as far as mhy be done by tho data furnished by
the face of the returns, without a resort to evidence aliunde, should reject, as the in-
spectors should have done, ballots which the law says shall not be counted. The only
safe guide as to what ballots are illegal because of devices or marks is the statute. 1t
excludes any mark or device by which one ticket may be known or distinguishied {rom
another. A distinction Letween Lallots by means of devices or marks instead of by
means of the names on them is what the statute aims to prevent, and we are not at
liberty to confine the broad language of the statute to any particular description of
devices or marks, for ingenuity would evade any such limit. The law should be en-
forced as written,

There is no room for distinetion between what is directory and what is mandatory,
what is essential and what is not. The requirement that ballots shall be written or
printed with black ink, with a space not less than one-fitth of an inch between
names, seems to have been designed to guard against confusion and mistake as to
names of the persons voted for for the difterent ofiices, while the requirement of plain
white news printing paper of n designated width within narrow limits, and the ex-
clusion of any device or mark by which one ticket may s known or distinguished
from another, must have been intended to secure uniformity in the appearance of
ballots, so that ignorance-and blind party devotion might not he led to the adoption of
ballots by the guidance of some mark and devices, as to which they were instructed
by their leaders, and which, instead of intelligent comprehension of whom or what
they are casting their ballots for, should determine their selection of ballots to bo
cast, It was well known that ballots are prepared beforehand under the direction of
political managers, and are distributed for use among electors ; and it was further
known that captivating marks and devices on ballots, appealing to ignorance and blind
party zeal, were a favorite resort as an electionecring device deemed legitimate and
freely practiced with much effeet ; and the purpose of section 137 was to stop this per-
nicious practice, and to make the prohibition effective by prohibiting any mark or
device by which one ticket can be distinguished from another, and by rejecting any
ballot in violation of its requirements, It was assumed that ballots would still be
prepared beforehand by party managers or persons interested in having them legal,
and that, as all would be alike, the advantage to one party over another should not
consist in tickets, but that ballots must be selected not by devices and marks, but be-
cause of the names to be voted for.

We (o not think that the commissioners of election can be required to meet and re-
canvass the returns of the election. Having made their canvass and deolared the
result, and transmitted a statement of it to the secretary of state, their connection
with the returns ended. Any error committed by them is not to be corrected by re-
quiring them to reassemble and correct it, The legality of their action may be the
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subject of judicial investigation in cases in which provision is made for contesting the
election by an appeal to the courts of the State, but only in those cases.

The House of Representatives of the Congress of the United States is the judge of
the elections, returns, and qualifications of its own members, and the courts of the
State have nothing to do with this matter,

This case might {)roperly have been disposed of without considering any of the
questions made by the record excepf that last mentioned, but the attorney-gencral in-
formed us from the bar that doubts exist as to the proper interpretation of the elec-
tion law of 1880, and that eriminal prosecutions have been instituted against the com-
missioners of election of some of the counties for supposed violations of the law in ref-
crence to their duties, and we have complied with his request in declaring our view of
the several questions presented by the record.

Judgment affirmed. To be reported.

Chalmers, C. J., took ho part in the decision of this case.

1. D. Oglesby, district attorney, vs, J. J. Sigman-et al,

I concur entirely in the opinion of the court, as drawn upby Judge Campbell. ‘The
duty to examine and reject illegal ballots rests on every officer or court required or
authorized by law to comit them, The statute prohibits the use of any mark or de-
vieeon & ballot by which one ¢ ticket may be known or distinguished from another.”
That the mark or device adopted is a mere printer’s mark, commonly. used for orna-
mentation, makes no ditterence. The statute prohibits any distinguishing mark what-
ever, and no court has a right to do away with the eftect of the statute by holding
that marks which are mere printer’s ornaments may be used, It is wholly unimpor-
tant whether the marking on the ticket was the result of ignorance or a design to
evade the statute. The inspectors and commissioners have no power to inquire nto
motives ; nor has the statute made motives important, It condemus as illegal every
ballot or ticket which is so marked ‘“that it may bo known or distinguished froin an-
other.” The ticket used i this case and made an exhibit to the petition is thus
marked, and shonld have been rejected. We have nothing to do with the policy or
impolicy of the statute. The language is plain and does not admit of construction;
and it is the duty of the courts and ether officers to obey and enforce it in the sonse the
words clearly indicate.

GEORGE.

We have set out the decision of the supreme court in full, and, before
discussing it, we might as well say here, that so far as the views of the
minority or the decisions of the Committee on Elections in former Con-
gresses on this point is concerned (which have been referred to by the
contestee), we fully concur in the views there expressed, and adhere to
them, with the exception of that part of the report in Yeates vs. Martin,
in the Forty-sixth Congress, referring to marked ballots. We dissent
from the view expressed by the majority of the committee in that case,
as did also the minority of the Committee on Elections at the time it
was rendered. ;

It is seriously contended by the contestee that the decision of the su-
preme court of Mississippi construing the sections of the election laws
of that State, ought to be followed by Congress, and that it is against
the settled doctrine of both Congress and the Federal judiciary to dis-
regard the decisions of State tribunals in construing their own local
laws., This is too broadly asserted, and cannot be maintained. It is
true that where a decision or a line of decisions has heen made by the
judiciary of the States, and those decisions have become a ¢ rule of prop-
erty,” the Federal judiciary will follow them. Not to do so would con-
tinually place titles to property in jeopardy, and disturb all business
transactions, The rule as to all other questions is well stated in Town-
ship of Pine Grove vs. Talcott (19 Wall., 666-'67), as follows :

It is insisted that the invalidity of the statute has been determined by two judg-
ments of the supreme court of Michigane and that we are bou.nd to fo§10\'v these adjn-
dications. With all respect for the eminent tribunal by which the judgments were
pronounced, we must be permitted to say that they arve not satisfactory to our minds,
* % * The question before us belongs to the domain of general jurisprudence, In
this class of cases this court is not bmln& by the judgment of the courts of States where
the cases arise; it must hear and determine for itself,

There is still another reason why Congress should not be bound by
the decisions of State tribunals with regard to election laws, unless such
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decisions are founded upon sound principles, and comport with reason
and justice, which does not apply to the Federal judiciary, and it is this:
Every State election law is by the Constitution made a Tederal law
where Congress has failed to enact laws on that subject, and is adopted
by Congress for the purpose of the election of its own members., To say
that Congress shall be absolutely bound by State adjudications on the
subject of the election of its own members is subversive of the constitu.
tional provision that each House shall be the judge of the election, quali-
fications, and returns of its own members, and is likewise inimical to the
soundest principles of national unity, We canuot safely say that it is
simply the duty of this House to register the decrees of State officials
relative to the election of its own members.

The foundation of this contention is that if the Congressof the United
States fails to enact election laws, and makes use of State laws for its
purposes, it adopts not only the laws thus enacted, but the judicial con.
struction of them by the State courts as well.

We do not agree that this is the rule except as it may apply to a
“positive statute of the State, and the construction thercof, adopted by
the local tribunals, and to rights and titles to things having a permanent
locality, such as the rights and titles to real estate, and other matters
immovable and intra-territorial in their nature and character.” (Swift
vs. Tyson, 16 Peters, 1-18.) As to matters not local in their nature, the
Supreme Court of the United States has uniformly held that the deci-
sions of the State courts were not binding upon it.

Election laws are, or may become, vital to the existence and stability
of the House of Representatives; and to hold it must shut itself up in
the narrow limits of investigating solely the question as to whether an
election has been conducted according to State laws as interpreted by
its own judiciary would be to yield dt least a part of that prerogative
conferred by the Constitution exclusively on the House itself.

It may be stated generally that the House of Representatives will, as
a general rule, follow the interpretation given to a State law regulating
a Congressional election by the supreme court of a State, where deci-
sions have been continued and uniform in such a way and for such time
as to become the fixed and settled law of a State. The processes of deter-
mining the election, and all questions relating to the honesty and bona
fides of ascertaining who received the highest number of legal votes must
of necessity forever reside exclusively in the House.

Where decisions have been made for a sufficient length of time by
State tribunals construing election laws so that it may be presumed
that the people of the State knew what such interpretations were
would furnish another good reason why Congress should adopt them
in Congressional election cases. But this reason would be of little
weight when the election had Dbeen held in good faith before such
judicial construction had been made, and where there was a conflict of
opinion respecting the true interpretation of a statute for the first
time on trial, :

There is still another cogent reason why this ITousc may, and per-
haps should, disregard the decisions of State courts, when such decisions
arc made in cases where there is confessedly no jurisdiction in the court
to pass upon the question which it assumes to pass upon, or where the
court assumes to pass upon questions not properly involved in the case
hefore it.

We cannot express in better language the effect which obiter dictum
in judicial opinions should have on future decisions than that employed
by Mr. Justice Curtis in Carroll »s. Carroll, 16 How., 279-87, After con-
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sidering the maxim at common law of stare decisis, the learned judge
proceeds to discuss the 34th section of the judiciary act in connection
with the maxim, and then says:

And therefore this court, and other courts orgm)i‘/.cd under the common law, has

never felt itself bound by any part o an opinion In any case which was not needful to
the ascertainment of the right or title in uestion between the parties,

Citing some cases he continues:

And Mr, Chief Justice Marshall said, ‘It is o maxim not to be disregarded that gon-
eral expressions in every opinion are to be taken in coniiection with the case in which
those cxpressions are used.” If they go beyond the case they may be respected, but
ought not to control the judgment in a subsequent suit when the very point is pre-
sented. The reason of this maxim is obvious, The question actually before the court
is investigated with care and considered in its full extent ; othérprineiples which may
gorve to illustrate it are considered in their relations to the case decided, but their
possible hearing on all othier eases’is saldom completely investigated. ‘T'he cases of Ex-
parte Christy, 3 How., 202, and Jenness et al. vs. Peck, 7 How., 612, are an illustration
of the rule that any opinion given here or elsewhere cannot be relied on as binding
authority unless the case called for its expression, Its weight of reason must depend
on what it contains,

There is abundance of authority running through all the reports of
the judicial opinions of the various States, and also through the reports
of the Supreme Court opinions of the United States, that they will not
be bound by the obiter of their own decisions, much less that of other
courts. And where there is a conflict in the decisions of a State supreme
court, other State courts and the Supreme Court of the United States
will adopt, not the later, but that line of decisions which best speaks
the reason and common sensec of the proposition elucidated, except in
those cases purely local, as pointed out in Swift vs. Tyson, supra.

Another suggestion in argument needs greater amplification than we
can giveit now, which is: that by adopting the machinery of the States
to carry on Congressional clections this House stands in the nature of
an appellate court to interpret these election laws so far as they relate
to Congressional elections; that it ought not in this view to be bound
by the decisions of the State courts at all, unless the reasons given by
them are convineing to the judicial mind of the House while acting in
the capacity of a court.

It need, however, hardly be added that a line of carefully considered
cases in the States, in which such courts have undoubted jurisdiction,
so far as they would apply in principle, would go a long way towards
settling a disputed point of construction in any State election law. In
fact it may be said that it would probably be the duty of Congress to
follow: the settled doctrine thus established.

It now becomes necessary to review the opinion of the supreme court
of Mississippi in Oglesby vs. Sigiman. As will be seen by an examina-
tion of the case it was a mandamus proceeding, under a section of the
Mississippi Code, to compel the commissioners of election in Tunica
County to reassemble and recount the votes cast in that county on the
2d day of November, 1880, for member of Congress in the sixth Con-
gressional distriet of Mississippi. The allegations, substantially, are
that the election commissioners counted 506 ballots for the contestant
in this jcase, Mr. Lynch, which had upon them marks and devices, and
which were illegal under the provisions of sections 137, 138, 139, and
140 of the Mississippi Code, and ought to have been rejected, instead of
being counted as they were. A fac simile of the ballots challenged is
set out on the record, and on the ticket is found certain printers’ dashes,
which are similar to those challenged in the pending contest, and which
arcthe distinguishing marks complained of. The Oglesby-Sigiman case
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“ was submitted by counsel without brief or oral argument,” as we are
informed by the contestee’s brief. The judge who delivered the prin-
cipal opinion in this case closes the opinion of the court with this re-
mark :

The House of Representatives of the Congress of the United States is the jndge of
the elections, returns, and qualifications of its own members, and the courts of the
State have nothing to do with this matter.

This case might properly have been disposed of withont considering any of the ques-
tions made by the record except thatlast mentioned, but the attorney-generalinformed
us from the bar that doubts exist as to the proper interpretation of the election law
of 1880, and that eriminal prosecutions have been institited against the commissioners
of election of some of the counties for supposed violations of the law in reference to
their duties, and we have complied with his request in declaring our view of the sev-
eral questions presented by the record.

The point, as remarked by the judge, on.which the case might have
been disposed of, was as to whether the official life of the election com-
missioners was functus officio, and they were therefore incapable of being
brought together to perform official duties; which, being determined in
the affirmative, the court had nothing to do but to dismiss the petition,
as it did when it refused to entertain a petition on behalf of Mr. Lynch,
made on the 9th day of December, 1880, to prevent the governor of the
State from issuing to the contestee a certificate of election as member
of Congress from the sixth Congressional district of Mississippi, on the
ground that it had no jurisdiction of the subjcet-matter of the action.

Had the Mississippi supreme court stopped here the question of how
far the decision of State courts in construing their own election laws
ought to bind this House would be free {from embarrassment ; but the
court, after remarking upon its want of jurisdiction on the first two
points, stated in the beginning of its opinion, and having disposed of
the third on the ground that the official duties of the election officers
were at an end and that they could not be reassembled, proceeded to
construe the law relative to distinguishing marks, and decide what
were such by the terms of the Mississippi Code so far as it could do so,
the same being confessedly not before it.

It is sufficient to say that if the argument sustaining the conclusions
reached by the Mississippi court met our views of the true construction
of the law, a further analysis of the opinion would be unnecessary ; but,
as we cannot agree with the argument or the conclusion of the court, it
becomes necessary to give some of the reasons why we do not coneur,
and why we do not feel bound by it.

First. The court declared in terms it had no jurisdiction of the sub-
ject-matter embraced in the first and second grounds stated in the
opinion. The third ground does not involve a construction of the law,
and of course cannot be considered in determining the question raised
in the pending contest.

It is with great hesititation and reluctance that we feel compelled to
disagree with the eminent gentleman who concurred in the opinion, and
we do o0 in no spirit of unjust criticism, for we would much prefer to
follow rather than dissent from it. Had the opinion beeun rendered
before the election of 1880, or become one of settled law of Mississippi,
we do not say but that it would have such weight with us that, though
we might disagree with it in logic, we mightfeel compelled to follow it.
'We think that the decision is against the current of authority and con-
trary to the well-settled doctrine heretofore discussed ; that it can be
regarded as obiter dictum merely, and as the opinion of eminent gentle-
men learned in the law, but not as a judicial construction of the code.
It may happen, should the supreme court of Mississippi adhere in the
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future to the reasons advanced in this case, in cases where it has jurisdie-
tion, that this House will adopt them; Dut until the happening of this
cvenL\vo cannot say that the reasons 01\'en in the Oglesby-Sigiman case
are controlling.

The general doctrine in construing election statutes is, that they are

to he construed liberally as to the elector and strictly as to the officers
who have duties to perform under them. A statute directing certain
things to be done by election officers ought to be followed by them with
a high degree of strictness, but duties to be performed by the electors,
as declared by statute, are directions merely, which, if-not observed, it
is {rue, may in some instances defeat his ballot; bus when there is an
honest mtentlon to obey the law, and the voter i is not put in fault by
any laches or negligence which he, by the use of reasonable dlllgence
might or could avoid, or where there is no palpable intention of v1olat
ing the law npp(u'ent in order to maintain the inestimable right of
voting, courts have genernlly adopted the most liberal (,onstructlon.

In an alimost unbroken line of precedents, from the foundation of the
government, in all the States this rule has been declared. (McCrary on
Klections, see. 403 ; Kirk vs, Rhoades, 46 Cal., 308; Prince vs. Skillen,
71 Me., 493 ; Pcople vs, Kilduft, 15 I1l., 492, Millholland vs. Bryant, 39

“Ind,, ().)3 The State, ex. rel,, vs. Adams, 65 Ind., 393, Pradut vs. Ram-
sey (51 \[orrls), 47 Miss., 24, and many other cases not nccebeu*y to cite.)

Tn the present case we ﬁnd, as a matter of fact, that there was no in-
tentional violation ot the law, and we further ﬁ]l(],d% a matter of fact,
that every precaution was taken whicha reasonably prudent man would
be likely to take under similar circumstances; that the contestant in
person '\pphed to those whom he might le‘lsmnbl) believe to be well
versed in the art of prmtmg, and, W1Lh the law in their hands,discussed
the question of distinguishing marks, and was assured that tickets
would be prepared and printed strictly within the letter of the statute.
After the tickets were printed the contestant was assured that they were
lawful, and might be relied upon as not being obnoxious to the law, It
docs not appear that the printer’s dashes which appear on the ticket
were observed by the contestant or his friends, at least until the morn-
ing of the election, after they were all distributed, and it was too late to
furnish othertickets; and when the dashes were dleOVLI'ed it was stoutly
contended that they "were not distinguishing marks within the meaning
of the law. It also appears that there was no intention on the part of
any one, either those connected with the printing of them, or those for
whose use they were designed, to print the dashes in the tickets for the
purpose of distinguishing them from ¢ any other ballots of any other
party.

It is also proved that tickets precisely similar to those that are ques-
tioned in this contest, in so faras the printer’s d.lshes are concerned, were
prmtul and furmshed to the opposing party in at least one of the coun-
ties in the sixth Congressional district of Mississippi, and were un-
questionably voted without a suspicion that they were obnoxious to the
law, To further illustrate the entire good faith with which these tickets
were printed and used, and how they would be regarded by practical
printers, the testimony of Charles Winkley, one of contestee’s witnesses,
becomes very important; it is as follows:

Cross-interrogatory 2. Are you a practical printer, and have you critically exam-
ined the ¢ nnrkq,” so called, on the tickets of Lynch, 10J0(st¢,d from Warren County ?
If so, were not these only the usual printer’s dashes to be immd generally in news-
paper articles and upon tickets generally ?

Answer., I am a practical printer; I have not critieally c)nmmed the tickets, but
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the dashes used are such as any printer of taste would either put in or leave out, ac-
cording as he wanted to lengthen or shorten tho ticket- to suit tho paper, or other-

wise,

Cross-interrogatory 3. If you were called upon generally to print tickets, without
any special instructions, is it likely that you would have printed the tickets similar
10 those complained of and rejected from Warren County ?

Answer. I might or might not, just as it might have seemed to strike me at the

time.

And further deponent suith not. (Ree., p. 261.)

It further appears that printer’s dashes, such as were used on the
tickets in this case, are universally known among printers as punctua-
tion marks; in fact, most of the characters which appear upon these
tickets are set down in Webster’s Unabridged Dictionary; under the
head, ¢ marks of punctuation.” It is known to the most casual reader
of print that printer’s dashes frequently oceur in books, newspapers,
and publications of all kinds, and to the common understanding to
argue that they are of themselves “marks or devices” would not meet
approval. 4 .

We have already found that they were not used or placed upon the
tickets for the purpose of distinguishing them from any other ballots,
nor as a device for that purpose, and not being of themselves devices
we cannot say that they are inimical to the statute. It is true that,
printers’ dashes may be intended and used as a mark or device, and so
may different kinds of type,~er—punctuation marks of different kinds,
Arrangement of names and heading of tickets may also be made
“marks and devices,” and it seems to us that the reasonable interpre-
tation of the law would be, first, in the use of these appliances, which
are ordinarily used in printing, were they so arranged as that they be.
come “marks and devices” ? and were they so used and arranged for
that purpose? and,- secondly, was the unusual manner of their being
used such as might or ought to put a reasonably prudent man on his
guard? ,

This view of thelaw would be the extreme limit to which we think
we would be justified in going under well-established prineiples of con.
struction in like cases. No case has been called to our notice which
goes this far, .

What we have here remarked does not, of course, apply to the marks
or devices ordinarily used on tickets, such as spread eagles, portraits,
and the like; those would be considered ¢ marks and devices” of them-
selves, and not necessary in the ordinary mechanical art of printing.
The use of the latter would be considered a violation of the statute in
any aspect of the case, while the use of the former seems to us, in any
view of the law, ought to be restricted to an intentional or manifest
misuse. ~

The evident object and intention of prohibitory legislation against
“marks and devices” is to secure the freecdom and purity of elections,
to preserve the secrecy of the ballot, and place the voter beyond the
reach of improper restraint or influence in casting his ballot, and we
cannot better express ourselves upon this subject than by quoting the
supreme court of California in Kirk vs. Rhoades, supra, which is as fol-
lows:

The objeet of these provisions is to secure the freedom and purity of eleetions, and
to place the elector above and beyond the reach of improper inflitences or restraint in
casting his ballot.  When all the ballots cast are similar in appearance, and without
any distinguishing mark or characteristic, the most dependent clector in the county
may vote with perfect freedom, as his employer or other person upon whom he is de-
pendent has no means of ascortaining tor whom he voted.

It will be observed that there are two classes of things required by section 1191
Over one elasy the elector can have no control; over the other he has perfect eontrol.
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Yor instance, whether the paper on which his ballot was printed was furnished
by the secretary of state or mot, or upon paper in every respect precisely like such
aper, or whether it is four inches in width and twelve inches in length, or falls
short of this moasurement by an eighth, or a sixth, or a fourth of an inch, or
whether it is printed In long primer capitals or not, or whether it is single or
double leaded—these are matters over which the great majority of electors have no
control, and about some of which they are entirely ignorant, The ballots are always
furnished on the day of election by committees appointed for the purpose by the
respective political parties, or by independent candidates or their friends.. The.elector
in but fow instances ever sees these tickets until he approaches the polls to cast his
ballot, and it wonld be absurd in the extreme to require him to have a rule by which
he could measure and ascertain whether hig ticket exceeded or fell short of twelve
inches in length by a sixth of an inch, or only by an eighth of an inch, or whether the
color of his ticket was of the exact shado of the paper furnished Ly the secretary of
state. .
Again, not oue elector in five hundred knows the difference between long primer
capitals or any other capitals, or whether his ticket is single or double leaded. It is
impossible that he should kunow or be able to determnine these facts. This very case
presents a striking instance of the absurdity of requiring the elector to judge of these
facts,

_The respondent, Rhoades, by his counsel, objected to connting twenty-two ballots
for Kirk, upon the grounds that they were not printed in long primer eapitals, and
that the lines were double-leaded,

Such was this case. Section 1208 expressly required a ballot found in the box not
conforming to the requirements of section 1191 to Ve rejected, 'This section did not
ag the Mississippi law does, omit to state that this rejection should be of the prohibite(i
ballots when and after found in the box, and yet the court held expressly that as to
all matters regarding character of the type, the paper, the width and length of ticket,
they were matters that ordinarily were not under the control of the voter, and that
the statute should be held dircctory as to such matters, and that the claim of respondent
that the 22 votes for Kigk should be rejected on account of nof being printed in long
primer capitals, and that the lines were double-leaded, was by the court overruled, In
the conelusion of its opinion the court said: :

“To defeat the will of the people in any election it would only be necessary to
furnish the electors, or a portion of them, with tickets in which the printed lines
were one-forty-fourth part of an inch further apart than required by the code—a dif-
ference which cannot be detected except by an expert. There are, however, other
requirements of the code within the power of the elector to control, and these, if
willfully disregarded, should cause his ballot to be rejected. He can see, for instance,
that his ballot is free from every mark, character, device, or thing that would enable
any one to distinguish it by the back, and if, in willful disregard of law, he places a
name, number, or other mark on it, he cannot complain if his ballot is rejected and he
loses his vote,”

The above language quoted from this ense is the language of the court below, The
supreme court, after quoting this language in the opinion, closes its opinion in these
words:

“We agree with the county judge in his conclusion that the twenty-two ballots
spoken of were properly connted for Kirk, and that the motion to strike them from
the count was properly denied, Judgment affirmed.”

We do not feel called upon to give our reasons why we dissent from
much that is said in the opinion in the Mississippi case. It may not
be out of place to remark that some of the reasons on which the opinion
is based appear to be direetly opposed to the current of authority upon
which like legislation is maintained. It is remarked that ¢its object is
to secure absolute uniformity as to the appearance of ballots, in order
that intelligence may guide the voter in his selection, and not a mere
device or mark by which ignorance may be captivated.”

Our understanding has been that these laws were designed to pro-
tect the weak and ignorant against undue restraint by the strong and
powerful, to make the ballot secret and free, and place the. dependent
on the same plane as the most favored; and that laws of this character
ought not to be so construed as to become a snare to the very persons
for whose protection they were designed. The learned and powerful
need no such protection. The laws are designed for the protection of
the weak and unlearned. It scems to us that the construction given to
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this law inevitably establishes a basis of intelligence—of being able to
read, at least, for if you strip all ballots of every punctuation mark, and
all dissimilarfty in print, and make them of the sameo paper, of the same
size, and similarly spaced, the man who is nnable to read will be en.
tirefy at the mercy of his more favored neighbor, and thus you will de-
feat the very thing which the Jaw was intended {o prevent,

1t is urged that the construction-given to this law defeats one of the
provisions of the constitution of Mississippi, Whi(‘,\l extends the right
of suffrage to all without reference to illiteracy. This point not having
been referred to by the court in Mississippi, we infer that it escaped their
attention, and we do not care to go into the question, 1tis quite evident
to us that these laws must pass under judicial notice frequently in the
future, and we are quite content not to anticipate the results which may
beo hereafter reached, ) .

We have examined the question of ¢ printers’ dashes,” in the first in.
stance, beeause iff we arvived at the same conclusion respecting their
illegality as tho contestee did, it was manifest to us from the beginning
that we would not have to go farther, as this would control the case,
Having arrived at a conclusion adverse to contestee, it hecomes mate-
rial to next examine exceptions filed by him to certain of the testimony
printed in the record. His exceptions are as follows:

JOHN R, LYNCH, CONTESTANT, ?
s, >
Jasmes R CHALMERS, CONTESTEE, §
. -
‘The contesten comes in proper person and exeepts to so much of Fxhihit D filed as
additional testimony in this case, and appearing from prge 225 to page 243, inclusive,

of the record :
1. Because there isno suchoficer ag chief supervisor of elecetions for oither the north-

ern or southern district of Mississippi known to the lnws of the United States and
aunthorized to make such reports,

2, Beeauso there is no law authorizing the supervisors of clectiony to make any re-
ports of the election in any district ontside of a city of twenty thousand inhabitants,

3. Beeausoe these preiended reports are not signed by hoth of the pretended super-
visors nt each precinet,

4, Becanse there is no evidence that the parties signing these roports as supervisors
were, in faet, appointed United States supervisors of elections.

5. Because there is no evidence that the parties whose names appear to be signed to
said reports actually sigued the samne.

6. Beeause the protended repovts were not presented ag an exhibit to contestant’s
deposition when taken, and were gathered up by contestant and filed heve long after
the time for taking testimony in t,his case,

7. Beeause the pretengded certificato of Orlando Davis appears on ity face to have
hinen signed September 13, 1281, long after the timo for taking testimony in this case.

%, Recauso said papers appear on their face to be filed with the Clerk of the IHouse
of Representativesonly on the2lst of December, 1821, long after tho time for taking testi-
mony in this easo, and do not appear to have been transmitted by any anthorized

otficer of law,
JAS, R. CITALMERS,
Conteslee,

Before passing upon the question we call attention to the sections of
the Revised Statutes bearing on the question of supervisors’ returns.
Sections 2011 and 2012 authorize the judge of the circuit court, on the
application in writing of' ten good citizens, to appoint in cach election
precinet, at which a Representative in Congress is to be voted for, two
citizens of -different, political parties as supervisors of elections. Sec-
tion 2025 requires the circuit court to designate a circuit court com-
missioner to act as chief supervisor for the district, Section 2017 speci-
fies the duties to Le performed by them, among which are to personally
serutinize the manner in which the voting is done, and in which the
poll-books, tally, or check-books ave kept. Section 2018 requires that,
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to the end that each candidate for Representative in Congress shall
obtain the benefit of every vote cast for hiin, the supervisors shall
gerutinize personally the count, and canvass each ballot, and make and
torward to the chief supervisor (Sec. 2025) certificates and returns of
all such ballots as such officermay require,

Section 2020 requires tho ohiof supervisor to ‘““receive, preserve, and file all oaths
of offico of supervisors of eloction, and of all apecial deputy marshals, appointed
under the provisions of thig title, and of all certificates, returns, reports, and records of
every kind aund nature contmn\)lutcd or madoe requisito by the provisions horeof, save
whoro otherwise horein specially dirzeted.”

The contestant contends that these sections apply to country super-
visors as well as to supervisors appointed in cites of 20,000 or more in-
habitants; while the contestee claims that section 2011 is made up partly
of the acts of 1871 and 1872; that scetions 2012 to 2027, inclusive, are
taken from the act of 1871, and have no reference to supervisors ap-
pointed in counties or parishes on the petition of ten citizens, and that
2029 is also taken from acts of 1872,  Referenceis made by the contestee
to the Congressional Globe, page 44505, second session Torty-second
Congress, to the debate had when this provision was pending in the
House.

It is needless to enter into an extended history of this legislation,
The disputed question between. parties is this: The contestant claims
that the statute requires the supervisors of elections in country pre-
cinets to make and keep an official record of the result of the votes
polled, of the manmner of conducting the election, the truth or fairness
of the canvass and its conduct, and the honesty ot the count, if the chief
supervisor shall so direct, and return the same to the chief supervisor,
who shall keep and preserve them, and in accordance with law file a
certified copy with the Clerk of the House of Representatives; that
these returns, or duly certified copies of them, are competent evidence
in contested eclection cases. We copy the following strong statement
made by contestant’s counsel in support of this contention:

That where the lnw—either statutory or othor—makes a document a public record
or file, and requires it to be prcsm'\'e({ as such, and puts the custody thercof in the
hands of an oﬂ\cor, there, a8 o matter of common law, and without statutes authoriz-
ing the custodian to certify to copies of such record, the common law will admit the
co‘py certified by the custodian as evidence of what is provable in any case by the
original, is a matter of elementary law. The opposing brief seems to controvert this,
ag, for example, at the bottom of pags 29, whore it. cites section 104 of MceCrary’s Eloc-
tion Laws, That citation wholly fails to meet or negative the last preceding propo-
sition, That section 104 is o statcment simply to this effect

“That statute-certifying ofticers can only make their cortificates evidence of the
facts which the statute requires them to cortify ; nnd when they undertake to go be-
yond this and coertify other facts, they are nnoﬂ;cinl, and no more evidence than the
statement of an unoflicial person,”

We admit there is much force in this argument, But the conclusions
we have reached do not make it necessary for us to decide this question,
and we do not. We present the following analysis of the various pre-
cinets upon the view that it is unnecessary to look to the supervisors’ re-
ports for any purpose.

WARREN COUNTY, )

.We correct the returns made in this county as follows: The vote as
returned to the secretary of state was: Lynch, 57; Chalmers, 1,014;
we add the rejected vote, Lynch, 2,029; Chalmers, 20. '

The vote returned by the inspectors to the commissioners of election,

L. Rep. 931 2
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and Gy the commissioners of election to the secretary of state, appears
in the subjoined tabulated statement.

Tnspectors’ roturns to com- | Comiissioners’ returns to
missioners, sccrotary of state,
Conntles. e S — S
Lynch. Chalmers, Lynch, Chalmeora,
AQAIIB. ceeieiiiatieiieerrinsessonensaiasises . 1,214 1,410 898 1,387
Bolivar ...... A TEE T R e s teenes tasmarsosaanas 1,713 403 070 301
Claborne voeeeeviviiiiiiieiiaiiiiinniiin, 288 288 | 1, 061
Conhoma.eeeiiieiinerirennencnas teeserecannns 1,221 352 | 225
TBBAQUONA. oo veerertaeerioerirarannsesannns 1,122 833 50
Joflorson....... 383 136 051
Quitman . 83 83 153
Bharkey. 175 175 484
Tunfew... veee .o 500 500 230
WArren..covveevinennnronnnns 2, 086 b7 1,014
Washington ............. Cirees verens PP 1,208 772 1,607
Wilkinson...... . vereeeriennaiins 814 814 1,691
Total ceeevriniiniiiiiiiiennn [ETET TP RR 10, 003 b, 303 9,172
' 10, b2 L 5, 30:
Muajority for Lynch....... 603
Mujority for Chalmers......veviieiiaviiiind]eniinnnin.

The tabulated statement below shows the number of votes rejected
by the commisioners of election from the counties named:

|
! Votes rejected by com-

wisgioners,
Lynch. ['Chalmers.

R e N —
AdRB. et feeee e aateeeieerateaareasaaiaaenaas Ceebeenaeians 318 32
BOHVAL (o iy e e 734 102
Conhomp .oveevnaiiia.. o et ten e bat it aeseet saeeetseaneitacaaatiitiianee . 869 351
Ivspquona ....ooovaninn. Ceeseenisetietsareteietreenatananans N 780 15
JelOr8oN. . ouiiiiiriiiieiiiiiane e deheestaee et et aaeeae it ia s aaaab e 247 02
WshINEton covenririiiiiiiiiiiiiiaiesresiiarsaserrneesnanss Ceeesreieiioes 528 354
) 3, 481 I 1,048

ADAMS COUNTY.

The returns from Dead Man’s Bend precinct were rejected by the
commissioners of election on the ground that there was no list of voters
sent up with the returns by the precinet officers, At page 75 of the
record, William J. Henderson, one of the commissioners of olection,
testifies that the vote of that precinet was: For Lynch, 85; for Chal
mers, 16, (See also record, page 83,) We think the vote of this pre-
cinet should be counted. It was rejected for unsubstantial reasons; no
fraud is charged, and it would, to our mind, be the grossest injustice to
deprive the voters of their right to participate in a choice for their Rep-
resentative on this ground.

Palestine Precinet.

As to this precinet, Mr. Lynch proves by William J. Henderson, at
record, page 705, of his testimony, that the box was rejected becauge
there were 35 more ballots found therein than there were names on the
list of voters kept by the cierks, Mr, Henderson says:

‘The Palestine returns were rejected because the box contained 3% more ballots than
were accounted for in the list of voters as kept by the clerks, * * * To the best



LYNCH V8. CHALMERS. 19

of my recollection, the inspectors sent up their returns, stating that there werg’'in the
box 17 votes for Chalmors and 270 votes for Lynch, the latter number including 35
votes which were found to bo in excess of the list of voters as kept by the clerks.

Lennox Scott, another witness, who was 4 United States supervisor,
testifies, on record, page 187, that to his own personal knowledge 231
votes were cast at this precinet for Mr, Lynch.,  An effort was made to
oxplain how the excess of 35 votes appeared. The ovidence on this
subject is not very satisfactory, but we think, on the whole, that Mr,
Lynch should receive 231 votes and Mr. Chalmers 17 from this precinet,
(See also record, page 191, testimony of 11, €. Bailey.)

BOLIVAR COUNTY,

Under seetion 138 of the Mississippi code, the inspectors of elections
are required to send up to the commissioners the whole number of votes
cast at the poll, and the commissioners under section 110 of the code
arve required to ¢ transmit to the seceretary ot State, to be filed in his
oflice, a statement ot the whole number of votes given in their county
for cach candidate.”

This duty being enjoined by statute, their certificate is evidence of the
fact that the number of votes which they certity were given, ‘That re-
turn was put in evidence from which it appears they returned Lynech
979, Chalmers 301, It further appears by a certifieate signed by the
commissioners of election that they threw out Australia precinet, con-
taining 30 Democratie votes and 192 Republican votes, heeanse the re-
turns were “not certified to by the inspectors or the elerks.”

Bolivar DPrecinet.

[t appears from the same certificate that in this precinet they rejected
45 Democratic votes and 311 Repnblican votes for the same reason,
Another informality is noted which isthat the * tally sheets” were kept on
four pieces of paper, and that they do not show what oftices the persons
whose names appear on the tally sheets were voted for.  This can hardly
be considered to be a good ;:mnmy\vhvn the ballots were before them,
~and they conld have looked and seen,

Holmes' Lake precinet,

As to Holmes' Lake precinet it appears that the ballot-box was never
opened, and the ballots counted by the inspectors and clerks.  The com-
missioners refused to open and count the votes, and perhaps were not
authorized to doso by law, The voters ot this precinet are deprivad of
the right to participate in the choice ot their Representative, by the con.
duet of their present officers.

(ilencoe precinet was rejected beeanse the vote was not entirely counted
on the night after the election, and the returns were signed by only two
of the election officers, not a majority. The commissioners certity that
these impertect returns show that 27 Demoeratie votes and 233 Repub-
lican votes were rejected on aceount of this informality, In right and
justice these votes ought to be counted, but we do not do so on the state-
ment made by the commissioners,

ISSAQUENA COUNTY.

There are two statements in the record which, taken together, enable
us with reasonable certainty to arrive at the vote cast in three of the
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four rejected precinets of this county. The first is the certificates of
eloction made by the commissioners of clection to the sceretary of State,
and found on page 17 of the record,

Hay's Landing.

They say with regard to this poll, that they find 75 votes rveported by
the election officers, on four of the ballots all the names are scratched
off, and they reject the poll because there was no separate list of' voters
kept. At page 890 of the record, Richard Griggs, clerk of the chancery
court for Issaquena County, certifies, under the seal of said court, that
the paper appearing on that page of the record is a true and correet
transeript of the election returng made by the election officers as ap.
pears of recortl in his office, by which it appears Chalmers received 34
votes, and Mr., Chalmers 29 votes for member of Congress. The com-
missioners of election for that county certify to the secretary of State that
they rejected this precinet return, and the clerk of the court certifies that
that return is on file in his office, a copy of which he gives. The two
statements taken together are prima facie evidence of the vote received
at that poll, The highest number of votes appearing on the tally-list as
certified by the clerk agrees with the number the commissioners say
were returned from that poll,  I'he commissioners are authorized by law
to certify as a fact the number of votes cast; and the clerk of the court
is authorized by law, as the keeper of public records, to give certified
transeripts thereof. .

Tor the reasons given in reference to Hay’s Landing precinet, wo also
count Ben Lomond and Duncansby precinets; by reference to which
it will be seen that Lynel’s vote was 332 and Chalmers’s 20 in the former
(Record, pages 17 and 90), and 31 for Lynch, and for Chalmers 45, in
the latter, o

JEFFERSON COUNTY,

The only preeinet in dispute in this county is the Rodney precinet poll,
the vote of which is admitted to be 247 for Lynch, and 92 for respondent.
This is shown also by the report of the commissioners, at page 10 of the |
Record. Having come to a conclusion adverse to contestee in reference
to marked ballots, we count this poll as returned.

WASHINGTON COUNTY.

The evidence in the record, at page 23, shows that the Stoneville pre-
cinet was rejected by the commissioners for want of a statement signed
by the inspectors of election. Page 206, John Jones testifies that at this
poll there were 315 cast for Mr. Liynch aund 60 for Mr, Chalmers, 1le
says: “I saw the votes counted, and know that to be the fact and cor-
rect.” This testimony is uncontradicted, and is suflicient to put the re-
turned member to proof to show why the vote should not be counted. 1t
was the unquestioned duty of the inspectors to make return of this vote:
as it was cast, The election appears Lo have been conducted in aquiet
and peaccable manner, and no suflicient reason having been given by
the commissioners of elections why they did not return the vote, we think
it right and fair to count it as the testimony shows it was cast. As to
Lake Washington and Refuge precincts, there is no testimony in the
Record showing what the vote as cast was. If the supervisors’ returns
are rejected, and the contestee’s exceptions sustained, it leaves us with-
out means to ascertain the true vote at these precincts,
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COAOOMA COUNTY.

In this county the commissioners in making the certificate to the sec-
vetary of state omit to state what the vote was in the rejected precincts.
There were elections held in seven precinets in this county, six of which
were rejected by thoe commissioners and one, Friar’s Point, was counted
There is in the Record, at page 98, a certificate made by R. N, Harris
clerk at the cireuit court, giving a transcript of the tally-lists signed by
the inspectors of four precinets: Clarksdale, which shows that Lynch
received 307 and Chalmers 117 votes ; in Sunflower, Lynch received 32
and Chalmers received 77; Doublin, ﬁynch 70, Chalmers 63; Magnolia
Lynch 109, Chalmers 23, At the Delta precinet the inspectors an
clerks did not connt the votes, and this box was, therefore, in ‘the same
condition as the one at Ilolmes Lake. The Jonestown precinct is
omitted because the clerk fails to certify. The clerk’s certificate is
probably evidence that these papers are on file in his office, and that they
ave the returns sent up by the precinet election ofticers. As to whether
they are evidence as to the fact whether so many voters voted for the
persons named for the offices named, is submitted to the House,

FRAUDULENT RETURNS,

At Kingston preeinet, in Adams County, it is conclusively shown by
the testimony of Jerry Taylor, Henry DB. Fowles, Abraham Teltus,
Smith Kinney, ITarry Smith, jr., and William H. Lynch, that the vote
as cast was 350 and for Chalmers 59, The vote ag veturned by the pre-
cinet election officers was Lyneh 160, Chalmers 249, It isshown that
there was abundant opportunity for tampering with this box at the
noon recess, when it was taken to the residence of one Dr., Farrar, and
the Republicans were excluded from the presence of the box, and the
aperture was not sealed, The Republican ingpector who had the key
could not have-stuffed the ballot-box in its absence, We think under
the evidence this vote should be corrected, so as to show the true vote
as cast, as testified to by these witnesses who are uncontradicted. We
therefore add 190 votes to Mr, Lyneh’s aggregate and deduet that num-
ber from Mr, Chalmers.

The corrected vote of the parties will stand thus:
Lynch.  Chalmers.

Returned vote ..o i it et ieecttteccantannanssonas 5, 393 9,172
Add rejected votes:
Warren County . veveesvieeiiianetonier iieeceanvnns Cheereeinen 2,029 20
Deadman’s Bend ..ottt iiiiiiienee et ienaencnasane .. 8H 15
PAlestine .oo.ovent ittt ittt i it i e 231 17
Australin o ooion i e e e e ceneen eee 102 30
Bolivar ..... e e e aemant seet ameeteanae sanas caeeaaaasaans vee. 311 46
Hay s Landing .o, voviiviemmer i i iiiiieraeecaeeanens 39 4
Ben Lomonde............ tesmssrenanssess ettt tosenan ceeraaaes 332 20
Duncanghy ..o ooee it it ittt i sare e e 371 45
Rodney cov ieis it ieiii it iiiiiean ceseereann o eeenienas 247 92
Stoneville ........... eeeetanceatie i ianes teeeetaanas Ceeeees 316 60
9, 545 9,540
From which we dednet.. e oo orn oot ieaaetcee tiie tieeievetianenrianans 190
And add that number to Lyncl’s vote to correct the returns in
Kingston precinet, Adams County ............. B 190
Which makes total cooovoeniaiinini i iiaanians > eeeecenes 9,735 9, 350
Majority for Lyneh.....o.ooeeannn ceereeeieiaeaeiaanans 386

We'have not added the vote of the rejected precincts in Coahoma
County, as shown by the clerk’s certificate, nor have we corrected the
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vote in Robb’s precinct, in Washington County, where it is charged the
ballot-box was tampered with, and about which there is a conflict of testi.
mony. :

In three precincts in Adams County it is claimed the roturns should be
thrown out because of mismanagement, misconduct, and abuse of power
on the part of the managers in contestee’s interests, and peace officers
and challengers acting on behalf of and in contestec’s interests, And
at Washington precinet, in Adams County, they excluded the United
States supervisor of elections from the presence of the box from the time
of adjournment in the evening to the time of commencing the counting
of the vote in the morning, In precinets of Court-IHouse and Jefterson
Hotel it is claimed that the Republican voters were prevented from vot-
ing by a systematic course of vexatious questions and inexcusable de-
lays, whereby 300 or 400 voters were prevented from voting at all. The
ovidence on this subject is conflicting, and doubt exists in the minds of
the committee whether it is sufficient to exclude these boxes from the
count, and we therefore deeide to let them stand,  As to Washington
precinet, it may be gravely questioned whether it ought not go out, but
as it can make no difference in the final result, we decide to let it stand,

If the precinets in Coahomo County shall be counted the tabulated

statement would be as follows:
: . Lynch,  Chalmers,

ROEUTNCA VOO vvuiee i is et cverannnn tanans caavnsvenncsancnans 5, 393 0,172
Add rojected votes: :
Warren County ..o.vviveinenenriianiann. tieeensnenenanas 2,029 20
Deadman’s Bend ........... R PN 85 16
Palestino ............... bt bt et a e 241 17
Australin ... it e e e 192 30
Bollvar cooeeviiiiiiii i ciiaianns eeeabceeieeeeneianans 31 02
Hays Landing . oooeviieeriiin i iiiiiieaaes Ceemneaaan 30 24
Ben Domondo .. ..o it it e it iie e 332 10
Duneansby . ..o e e e 371 45
Rodney ........... e eeeaatceaactarenronrrn e astatanae Ceees 247 92
Stonevillo. .o it i i e seee e e 316 GO
9,545 9,540
From which woe deduct oouue e ioeriiie i i it tiiiieneciaeasanans 190
“And add that number to Lynch’s vote to correet the returns in
Kingston precinet, Adams County ceeeer coin i, vere 190
Which makes total...... fe t e emeneesnanasaaaassanastaaaans 9,735 0, 350
Clarkesdale ...... At ‘i07 117
LT R 1 10T U 32 7
Dublin....cevven.an, et it iaaa beeet s reabasaaeeanns 70 63
Magnolin ......... et teerbaesaras ettt ettt earte e 109 2
Total ...... fomomsaseacsss iiecasans Ceemetetieciaenaaenann 10, 263 4,830

Majority for Liynch. ..o iii i e it iinnenieenae 623

If you add the votes as shown by the supervisors’ returns, the follow-
ing table will exhibit the vote:

- Lynch,  Chalmers.
ROMUTNEA VOLO e e eae ceet eeeeaere veen catie e caen sacsas sunannnnns 5, 302 9,172
Add rejected votes:
Warren County «ooeetieiariireiuercne cimneennoennnaecneacsns 2,029 20
Doadman’s Beti(l cocuesvemenniont i eieseeniemiericaesanns 45 hl
Palestine ............... ceenne  emeetsecas casssucoiaenasnanss 231 17
Australin ..o vennn i aeniiaanaas Ceeeaens etiiecactaaeas 192 30
Bolivar oo veeevaiiiiiae. e e taceascecrssanneananctonnas 311 45
Hay’s Landing . ciceiieeies cieeiecnar samecarceacacstacnnsinns 39 24
Ben Loemonde.......... S U 332 20
DUNCANBDY ¢ e et veeeatien e eienieeninnannnasesoonneeannes O 45
ROAIOY <0 evcevetannnrsannes cuvnos caasvasasssasssss anatacven 247 92
Stoneville...... Cematetectecceeiacans Ceeraeaanone A 316 60

— s ettt

9, 645 9,640
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From which we deduet. oo vieiatinioriiinoitieeeioeeeenvanne cneenns 190
And add that number to Lynch’s vote to correct the returns in
Kingston peecinct, Adams County..........cooeoiiiiiiiiiaL, 190
Which makes total...... ... aeait.. RN Gooneennnnens 9,7 9, 350
Clarkesdalo..oees ceeeieennn i iiieenen Ceeeeettieaans o807 117
SUNTIOWOL e et ieee it vevnseannn sanan e teemeeaaae taeaattaneaee s 32 77
30110 0 1 T A Ceeeeeans 70 63
Magnoliteeeeen et ci i e Vererireneriansans 109 23
10,253 9, 630
0 1 7 231 27
Dumbarton, or Duval...... 47 20
Jonestown veeeeeeen .. ceresedt it aie e 361 71
Refugo...ooooviiennns % 67
Lake Washlngton ............................................... 112 220
Total . NP § 1,1 21 10, 050
Majority for Lynch ......................................... 1, 043

These tabulated statements are made for the information of the Iouse.
The first tabulated statement shows the result which the: undersigned
members of the committee all concur in, and upon which the report is

based,

Your committee therefore reccommend the adoption of the following

resolutions:

Resolved, That James R. Chalmers was not elected, and is not entitled
to his %enb in the TFForty-seventh Congress from the sixth district of Mis-

‘ilix\l[)[)l.

Resolved, That John R, Lynch was elected, and is entitled to his seat
in the borby seventh Congress from the sixth distriet of Mississippi.

W, H. CALKINS,

A, H. PETTIBONE,

I'ERRIS JACOBS, Jr.

G. W. JONES,
A. A, RANNEY,
S. H. MILLER.
JNO., T. WAIT,

GEO. 0. HAZELTON.
“WM. G, THOMPSON.

J. M, RITCHIL,
JOHN PAUL.






Mr. ATHERTON, from the Oomr;ﬁttiee on RElections, submitted the fol-
owing

AS THE VIEWS OF THE MINORITY :

We cannot concur in the views expressed by the majority of the com-
mittee in this case. There are three legaul propositions in this case
necessary to sustain the report as presented by the majority, either one
of which, decided in the negative, will defeat the claim, of the con-
testant,

1st. Will Congress receive and count votes of which there is no evi-
dence, except the certificate of a chancery clerk, as to what purports to
bo a transcript of election returns of record in his office, when there iy
no law in Mississippi authorizing any record to be made of élection re-
turns by any officer and when neither the chancery nor circuit clerk, nor
any other officer in Mississippi, is by law made the custodian of the

clection returns after they have been counted by the commissioners of

clection }

2d. Can Congress count votes which were rejected by the county
commissioners because they were not certified to by the inspector, as
required by law, when there is no other proof of their validity except
the fact that the commissioners of election in their statement of the re-
sult give the number of ballots 80 rejected ?

3d. Will Congress refuse to follow the construction of a State statute
of election given by a State court? :

That the essentiality of these points in this case may be clearly under-
stood we present the result reached by the first tabulated statément
made by the majority upon which alone they all concur and upon which
they say their report is based: .

. Lynch,  Chalmers.

Roturned voté........... Csatesevaseitetetinarataannnn Chtetiennans 6, 393 9,172

Add rejeoted votes:
Warren County ...... P L 1 )1 20
Deadman's Bend..... tesassiscscenses Cheecesaetotavaansanaanen 86 16
PRleBtinG et it ee e e ittt treriiiaee e cape sves 231 17
Australia..ooeeciin i iinnn... teeescettencattaccosttanns . 192 30
Bolivar ....covvvinnennnnnnn.. Cieesetancacmane Cieeeenenanen 31t 45
Hay's Landing .......... ceesseanes Ceeemetiieereererisaanenes 39 24
Ben LOmMONAo coet cevnven veiietinicttaesssacess snameeavesenss 302 20
Duncansby ............ et tesaraisiseeetceans sane aan ceess 371 45
Rodney ..... et eeeenteeiertaaaas D Y 92
Stoneville....oceeeiiiineninnnn. cetacramanan teesassanacsaane 315 60

9,545 9,540
¥rom which wo deduict .oocueeneeennn. eeeenaana M eacesscneee 190

And add that number to Lynch’s vote to correct the returns in
Kingston precinct, Adams County..ceeeiciirienerivacnnssanees 190

Which makes total . .. Ceesiaanaaes 9,735 9, 350

Majorlt)foernch... 3856
H. Rep. 931—-3

-
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I_SSAQUENA COUNTY.

From this statement it will be seen that the vote of Issaquena County
at Hay’s Landing, Ben Lomonde, and Duncansby, amounting in the
aggregate to 742 votes for Lynch and 89 for Chalmers, are counted to
make a majority of 386 claimed for Lynch, and it is clear that if these
are not counted, there is a majority of 316 for Chalmers. Now, these
votes are counted on thecertificate of Richard Griggs, chancery clerk of
Issaquena County, as conflrmatory or auxiliary evidence. 'The majority
say: )

There are two statemonts in the record which, taken together, enable
us with reasonable certainty to arrive at the vote cast in three of the
four rejected precinets of this county. The first, is the certificates of
election made by commissioners of clection to the secretary of state,
and found on page 17 of the record.

“THay's Landing.

#“They say,withregard to this poll, that they find 76 vutes reported by
the election officers, on four of the ballots all the names are seratched
off, and they reject the poll because there was no separate list of voters
kept, At page 89 of the record, Richard Griggs, ¢lerk of the ehancery
court for Issaquena County, certifies under the seal of said court that
the paper appearing on that page of the record is a true and c¢orrect
transeript of the election returny made by the election officers as ap-
pears of record in his office, by which it appears Lynch received 34
votes, and Mr, Chalmers 29 votes for member of Congress, The com-
missioners of election for that county certify to the seercetary of state that
they rejected this precinet return, and the clerk of the court certifiesthat
that return is on file in his oftice; & copy of which he gives, The two
statements taken together are prima fucie evidence of the vote received,
at that poll,  The highest nuumber of votes appearing on the tally-list as
certified by the clerk agrees with the number the commissioners say
were returned from that poll,  The commissioners are authorized by law
to certify as o faet the number of votes cast; and the elerk of the court
is authorized by law, as the keeper of public records, to give certified
transeripts thereof. _

“JRor the reasons given in reference to Hay's Landing precinet, we also
count. Ben Lomonde and Duncansby precinets; by reference to which
it will be seen that Lyncl’s votewas 332 and Chalimer’s 20 in the former
(Record, pages 17 and 90), and 371 for Lyneh, and for Chalmers 43, in
the latter)”

Now, it is clear that the certificate of the commissioners to the secre-
tary of state is not of itself suflicient to prove the votes rejected in this
county, and the majority do not: so pretend. 1t is equally clear that
the certificate of the chancery clerk if it was evidence for any purpose
would fully prove the vote by itself without any aid from the certificate
of the commissioners, but the majority do not clainy this for that certifi-
cate., DBut because the number of votes stated by the commissioner to
have been rejected corresponds with the pretended certificate of the
clerk, we arve asked to receive thig as corroborating evidence., But in
order to reach this conclusion, the majority say that ¢ the clerk of the
court is authorized by law, as the keeper of publie records, to give cer-
tifled transeripts thereof,”  That is true when the elerk is “the keeper
of the record,” but the election returns form no part of any public ree-
ords in Mississippi, and therefore neither the chancery clerk nor any
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other officer is the keeper of election returns after they have been counted,
and can give no certified transeripts thereof, :

That there may be no mistake about this we give all the election laws
of the Code of 1880 of Mississippi bearing even remotely on this ques-
tion, _ i

Sec. 105, “The books of registration of the electors of the several
election distriets in each county and the poll-books as heretofore made
out shall be delivered by the county board of registration in each
county, if not already done, to the clerk of the circuit court of the county,
who shall carefully preserve them as records of his office, and the poll-
books shall be delivered in time for every election to the commissioners
of election, and after the election shall be returned to said clerk.”

Sec. 106, “The clerk of the circuit court of each county shall register
on the registration book of the clection district, ot the residence of each
person, any one entitled to be registered as an elector upon his appear-
ing before him and taking and subscribing the oath required by article
7, sec. 3, of the constitution,” &e,

See. 107, ¢ When an elector duly registered shall change his residence
to another election district in the same county he may be registered in
the election district to which he has removed by appearing before the
circuit clerk and requesting him to erase his name from the register of
election in the district of his former residence and to place it on that of
his present residence, which said clerk shall do.”

See. 108, Provides no person convieted of felony shall be registered,
or if convicted after registration the circuit court shall erase his name
from the registration book,

Sec. 116, Fixes the pay of the circuit court clerk for acting as registrar.

Swe, 126, The commissioners of election in each county shall procuro, if not already
provided, nt the expense of the county, whichshall be Puid by order of the board of su-
pervisors, a suflleient numberof ballot-boxes, which shall be distributed by them to each
election precinet of the county before tho time for opening the polls which, boxes shall
bo seenred by good and substantial locks, and if an adjournment shall take place after
opening the ]n‘ﬂls nnd before all the votes shall be counted the box shall be sccurely
closed and locked, 80 as to prevent the admission of anything into it during the time
of adjournment, and the hox shall be kept by one of the ins;lwctors and the key Ly an-
other of the inspectors, and the ingpector having the box shall carefully koep it nnd
neither unloek nor open it himself, nor permit it to be done, or permit any person to
have any access to it, during the time of such adjournment,

Sre. 137, All ballots shall be written or printed in black ink, with a space not less
than one-tifth of an inch botween ench nwne, on plain white printiv~ newspaper, not
moro than two and one-hall nor less than two und one-fourth inches wide, withont any
deviée or mark by which one ticket may be known or distinguished from another, ex-
copt the words at the head of the ticket; but this shall not prohibit the erasure, cor-
rection, or Ingertion of any nnme by penell mark or ink upon the face of the hallot;
and a ticket different from that herein preseribed shall not be received or counted,

Suc. 138, When the results shall have beon ascortained by the inspectors, they, or
one of them, or some fit person designated by thein, shall, by twoelve o'clock noon ot
the second day aftor the election, deliver to the commissioners of election, nt the conrt-
- houso ol tho county, a statement of the whole nutiboer of votes given for each person

and for what ofice; and the sald commissioners of election slmh canvass the returns
8o mads to them, and shall ascertain and disclose tho resnlts, and shall, within ten days
after the day of said election, deliver a certificate of hls election to the person having
~tho greatest number of votes for any office, &eo.

8¢, 139, The stutemont of the result of the election at their precincts shall he cer-
titied and signed by the inspectors and clorks, and the poll-book, tully-list, list of voters,
ballot-boxes, and ballots shall be delivered as above required to the commissioners of
election,

Skc. 140, The commissioners of election shall, within ten days after the election,
transmit to the secretary of state, to Dbe filed in hig office, & statement of the whole
number of votes given in their county fo~ cach candidato voted for for any ofiice at
such clection, &c.

Irom this it will be seen that neither the circuit clerk nor chancery
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clerk is the keeper of any public record which contains election returns,
. and that the certificate of Griggs in this case is a nullity, The law on
that subject is as follows:

The law is well settled that statute-certifying officers ¢can only make their certifi-
cates ovidenco of the facts of which the statute requiresthem to certify, and when
they undertake to go beyond this and cortify other facts they are unofticial and no
more evidonce than the statemont of an unofficial porson, (Swefzler ve, Anderson, 2
Bartlett, 37J.) This rule of conrse applies to eleetion returns and to all certificates
which are by law required to be made by ofiicers of election, or of rogistration, or by
roturning officers, They can only certify to such fiaots as the law requires them to certify,
—(Am, Law of Eloctions, see. 104.)

In the United States district court in the case of the United States vs,
Souder it was held—

In New Jorsey a copy of the return of the township eleetion filed with the clerk of
the county and sent to the oftico of the secrotary of state, nccompanied by the clerk’s
cortificate that it is o full and perfect roturn of said election as flled in his office, is
not so made and certified, and does not comeo from such a source, as to constitute it an

officinl paper,—(2 Abbott C. C, Rop., 4566.)
I. Greenleaf, sec, 498—Certificates.

In regard to certificates given by persons in official station, the general
rule is, that the law never allows a certificate of a mere matter of fact,
not coupled with any matter of law, to be admitted as evidence, (Willes,
549, 550, per Willes, Ld. Ch. Justice.)

If the person was bound to record the fact, then the proper evidence.

is a copy of the record duly authenticated.

But as to matters which he was not bound to record, his certificate
being extra-official, is merely the statement of n private person, and will
therefore be rejected. (Oakes vs, Iill, 14 Pick., 442, 448 Wolfe vs,
Washburn, 6 Cowen, 261 ; Jackson vs. Miller, 6 Cowen, 751 5 Governor vs,
Mod ffee, 2 Dev., 16,185 United States vs, Bujord, 3 Peters, 12, 20; Chil-
ders vs. Cutter, 16 Miss., 24.)

Rejecting, therefore, the vote added by the majority report in Issa-
quena County, on the certificate of Griggs, the chancery clerk, and taking
the other returns as made out by the mejority, the result i as follows:

Lynch,  Chalmora,

Roturned vote ....ovvavennenaes e et caceetiteece ettt e anas 6, 393 9,172
Add rejected votes:

Warren County covevvieiinniiinaaiaas Cetrsamsrt senccsranae . 2,020 20

Deadmar’s Bond .. iveevvevnnan. ret e eeataneees banae e aanns 85 16

PRlOBHIIO o eie iiaeveaaseranone cacaesoacaastacsnsaccnnnnnas 231 17

Australin ....coviirieien i, e tereeiieietanees s . 192 30

372 12 P 0 | 02

Rodnoy ..oo cocveiecnanenan Cerriseseciaaaes feeaienieiee e 247 02

SLONBVIIIO 1eveer tacnriensnttireriertiseatsseceessnscansanss 316 60

s : 8,803 9, 408

Add 190 to Lynch and take same from Chalmers, at Kingston ...... 190 190

8,993 9,308

8, 903

Leaving majority for Chalmers of ..... Ceeeeiieceeiieees cameraianaenas . 315

BOLIVAR COUNTY.

But to accomplish even this reduction of the proper majority of Chal-
mers the votes claimed by contestant in Bolivar County at Australia
and Bolivar precinet are counted. The returns from these precincts
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were rejected by the commissionérs of election beeause they were not
certified to. In other words, the commissioners had no legal evidenco
that the ballots returned in these boxes were ever cast by voters, They
might have been stuffgd in by any one on the road from the precinet to
the court-house,

That returns not certified to can never be counted is stated to be law
by every writer on election cases, The certificate is essential.

The rule of law on that subject has been thus stated in the American
Laws of lections by Hon. George W, McCrary: -

Src. 174, “It is tho duty of the party sceking to avail himself of a vote which is
not legally cortified and roturned, to mako tho necessary proof to supply the place of
the usual formal certificate, and {f ho fails to do 80 such vote cannot of courso bo ro-

colved,”
Sec. 303, ““The genoral rule Is that when tho return is sot aside both parties must

prove thelr votes by other evidonce.” .

Src, 365, ‘It s impossible to state more definitely than wo have done the general
rule which should govern in dotcrmlnin% whothor a return should boeset aside, and the
parties on either side required to prove their nctunl vote by other evidence.”

Ske, 301, It is very clear that it the roturns are set aside no votes not otherwise
proven ean bo counted” !

The majority of the committee do not deny this prineiple of law, but
they contend that the votes, though rejected for o lawful reason by the
commissioners, must now be counted, becanse the commissioners in their
cortificate to the secretary of state show how many votes were rejected.
They say: :

BOLIVAR COUNTY.

Under section 138 of the Mississippi code, the inspectors of olections are required to
send up to the commissioners the whole numbor of votes cast at the poll, and the com-
missioners, under section 140 of the codo, arve required to ““transmit to the secrotary
of stato, to be filed in his ofiice, a statemont of the whole number of votes given in
their county for cach candidate.”

This duty being enjoined by statute, their certificate is evidence of the fact that the
number of votes which they cortify were given, ' d

The majority are mistaken in this statement of the duty of the in-
spectors under the law of Mississippi, Their duty under section 138 is
not “to send up to the commissioners the whole number of votes cast,”
but a statement of the whole number of votes,” &e., and by section 139
it is required that the statement shall bo certified as correct by both the
inspectors and their clerks, (See sections 138 and 139, above set ont.)

Now, it is elear that the certificate is essential to identify and make
certain the roturn, and that without the certificate it is no legal return
and cannot be counted or considered as evidence in any way,

Without the certificate the commissioners, who know nothing of their
own kiowledge as to the election, can certainly make no statement of
the votes that wonld import verity as to the result. They are required
" to report to the secretary of state as follows:

Sec, 140, The commissioners of election shall, within ten dnys after the election,
transmit to tho secretary of stato, to be filed in his ofico, a statement of the whole

number of votes given in their connty for each candidate voted for, for any offico at
such olection, &e.

If these commissioners had undertaken to count and to transmit to
the secrotary of state a statement of votes not certified by the inspect-
ors to them, this would have been clearly illegal, and yet when the
commissioners of Bolivar County refused to receive and count returns
not certified to them, and in the appendix to their statement to the sec-
rotary of state stated that they had rejected these votes because not
certified, Congress is asked to count them without any other proof that
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they are good and valid votes, except the appended statement of the
commissioners as to the number of votes rejected and for whom they
purported to be cast. .
~ The commissioners conceived it to be their duty in giving a statement
of the whole number of votes to give what they deemed Jegal and what
illegal returns, and because they did this the majority of the committee
8ay—
This duty being enjoined by statute their certificate is evidence of the fact that the
number of votes which-they certify were given. :
We give the report of the commissioners in full as follows:
Statement of the whole number of voles cast at the ge;tm‘al eleotion held im Bolivar County,
State of Mississippi, on the 2d day of November, 4. D. 1880, as compiled from statements
certified to by inspeotars from the differens precinots in this county, this 4th day of Novem-

ber, A. D. 1880, s
FOR PRESIDENTIAL EKLECTORS.

{Names voted for.)
For Hancock and English :

1. ,G.Barry .coccvvnannn teeececemeantanaesccncescasans nacasomracs sannes 29
DI O S 51 11:7:) « ORI Geee ot aaes 269
B T S 1. €1 7Y 17:) 1 NP 2B
4. Thos, Spight.....cceu.aeatte g 269
6. Wm.Prico.....cvaeeeenaa.. 259
6, William H. 86 . et voveceen caecie ccnances cavannccaonns 269
e RODE N MillOr. i cimeenecae tavnal cevencencacncs cmnnneaneceecensacanaans 69
8. Joseph Hirsh......... e camessemceaiecenaiaanas temectcesscanscernceas - 259
For Garfield and Arthur:
1, William B.Spears ..e.cuvcesvacencsnnnns  eememt osaeceanes saun ceveor aann 1,016
2. RW. Flournoy ...cveveeecuececeerecnes covennannan tecevsmeacsamenens mnnn 1,016
3. J.M.Bynum..... et emmceeenueaneesiaccasassesases cacuen arnanaene vnns 1,016
4, J.T.Settle ......... A heeece cacneas saeene raamnn e I 1,016
B M, K. MiStOr.ccaus voicae ciciciiocnnscacceieanisocactocacns ssmnnaiane },016
6, R.H. MonbZomery .. ueieienace conecaceieseecrenseccnnnnn ancns taus 1,016
7. R.H.Cuny ..... o sececanae hmenns temaseceasones oaa veeems ommaassmreans 1,016
8. Chas.V.glark T T .. 1,016
For Weaver and Chambers: .
T RRH. Peolo ..o iimaeecieicieecne teacmeamnnns sanee tieeececmecan o 4
2 MM, MeLBO. e ieeiaecaeieiicace taasns cacuns coansansns sanmns conans 24
3. J.J.Dennis ....ccneniaa.... teee acanansececsmmnt sanane cmnncean amnn e PL
4, S. L. Harmon ............. tenenccseveaaanan teeemeansacans temecenmneans 4
5, T.N.Davis ..... heatseceeacescactsescannes amanas senanccanas  eeceeenan 24
6. H-B.Mceld€8 .o vecene ccneciannnnann N TS 24
7. John ToHUI. . oe i iaicac i cacatnaceccuesosn cammencs macanncacann 24
8. J. D . WebBter. .. ueeencaeeaanercecccniacmetcaacann Neeeccacscccmcecaans 24
For member of Congress from sixth Congressional district: -
James R.Chalmers ................ e eemeeanemaecneea. Ceeeevmuceccanannan . 301
B 1413 10 500 7 V) ceeee 979

Wo, the undersigned, commissioners of election for the ceunty of Belivar, and State
of Mississippi, do hereby certify that the above is correct.
Rosedale, Bolivar County, Miss,, November 4, 1880.
JNO, H. JARNAGIN,

RILEY ROLLINS,
W. A. YERGER,
Comuiissiorers of Election.
To Hon. H, C. MYERS,
Seoretary of State, Jaokson, Miss,

‘The following statement accompanied the foregoing returns:
ROSEDALE, BoLivAaR Co., Miss.,
November 4, 1880,
To Hon. HeNrY C. MYERS
Seoretary of Stale, 'Jacﬁaon, Miss.: -
~ DEAR Sir: We have this day duly met and canvassed the returns of this county,
and complied with the law in every respect, as we construed thwe same aftor duly con-
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sulting the best legal authority in the county, and we now inc‘lose*to you our certified
report of the same. We have thrown out the Australin precinct box, 30 Democratic
and 192 Republican votes, because the returns were not cerfified to by the inspectors
or the clerks, ‘We have thrown out Holmes Lake precinct, because the box was not
opened nor the ballots counted by the inspectors and nifinbered by the clerks, and no
roturns nor tally-sheet rnade. We have thrown out the Bolivar precinct, 45 Demo-
cratic and 311 Republican votes, beeause there was no certified return from the in-
gpectors and clerks. ~The tally-sheets sent in the box show the names of the electors
of the Democratic and Republican parties, of James R. Chalmers, John R, Lynch,
G. B. Lancaster, M. Roland, James Winters, Fleming and James White, but does not
show for what office they were voted for. The tally is kopt on four different sheets
of paper. The total can only be guessed at, and not ascertained correctly, Weo have
rejected the Glencoe precint vote—R7 Democratio, 233 Republican votes—becange the
vote was counted out in part by all the inspectors and clerks, and then discontinued
until next day, when the count was finished by one inspector and one clork, and a
very imperfect tally-sheet and return sent in by those two not certified to.

JNO. H, JARNAGIN,

RILEY ROLLINS,

W. A. YERGER,

Commissioners of Election.

If the majority are right as to the effect of the commissioners’ certifi-
cate, it will be seen that the certificate covers only the votes they counted,
and the appended statement, which was no part of the certificate,
gives the rejected votes an'i the cause of their rejection.

We claim, therefore, that Australia and Bolivar precinets should be
rejected, and the result, then, allowing votes claimed by the majority,

aud not so far expected by us, would stand as follows:
Lyn.ch. Chalmers.

Returned vote...... .. e e e e e e e e e . 5,393 9,172
Add rejected votes:
Warren Conty..oon oot et it e ieiieee ceee e 2,029 20

Deadman’s Bend...... coemenvimont e vaenns cemmeeien 85 15
Palestine. ... .ot et e e 231 17

Roaney oo e e e 247 92
Btoneville ..... Cereeeiseeenctens e teveretmmmasacanssnannasa 315 60
8, 300 9,376
From which we deduet ... ................ temmecveoeancsanienneen 190-
And add that number to Lynch’s vote to correct the returns in King-
ston precinet, Adams County ......ooeivieenneoinnvacann.. eeees. 190
8,490 9,186
8, 490
Leaving majority for Chalmers ..........cocucerenennn.n. cetsammnscncennravea 696

COAHOMA COUNTY.

The votes elaimed by contestant in Coahoma County are not eounted
by the majority, but they are put into a tabulated statement, it is said,
for the information of Congress. For the same information we. state
that the vote claimed depeuds for proof entirely upon United States
supervisors’ certificate and the certificate of the cireuit clerk that certain
election returns were on file ¢n the ballot-boxes in his office. This was a
more farcical certificate than that of Griggs in Issaquena County, and
the majority, who could not agree that supervisors’ certificates were evi-
dence, did not count this vote as claimed by contestant.

UNITED STATES SUPERVISORS.
The majority of the committee have not claimed that the certificates

made by United States supervisors of election in districts outside of
cities of 20,000 are evidence, but as they have submitted that question
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to the House we hold that these supervisors are mere witnesses, whose
testimony must be obtained like any other witnesses by depositions
properly-taken. , '

The history of the passage of the act of 1872, the deelarations of Mr.
Garfield, who reported the bill, and others who took part in the debate,
and the very language of sections 2018 and 2029, show that supervisors
in Congressional districts outside of cities of 20,000 inhabitants are
mere witnesses, and have no power to make certificates.

‘We quote from the brief of contestant. '

Now, in the light of this history when county supervisors were cre-
ated, what was meant by the words of limitation used, and now found
in section 2029, Revised Statutes, as follows: .

The supervisors of ‘election appointed for any county or parish, or any Congres-
sional distriet at the instance of ten citizens, as provided in section 2011, shall have
no anthority to make arrests or to porform other duties than to bo in the immediate
presence of the officers holding the clection and to witness all their proceedings, in-
cluding the counting of the votes and the making of a return thereof. _

Contestant’s brief argues that it was-only intended to prevent the
county supervisors from making arrests. If this be true, then the words
“or to perform other dflities than to be in the immediate presence of the
officers holding the election, and to witness all their proceedings, in-
cluding the counting of the votes and the making of a return thereof,”
have no meaning whatever.

- It is claimed in contestant’s brief that section 2018 gives all super-
visors the power to make returns and certificates.

Let us look at the language.

Section 2018 of the Revised Statutes is as follows: :

To the end that each candidate for the office of Representative or Delegate in Con-
gress may obtain the benefit of every vote for him cast, the supervisors of election
are, and each of them is, required to personally serutinize, count, and canvass each
ballot in their election district or voting precinct cast, whatever may be the indorse-
ment- on the ballot, or in whatever box it may have been placed or be found; to
make and forwurd to the officer who, in accordance with the provisions of section 2025,
‘has been designated as the chiof supervisor of the judicial distriet in which the city
or town wherein they may serve acts, such certificates and returns of all such bal-
lots as such officer may direct and require, and to attach to the registry list, and
any and all copies thereof, and to any certificate, statement, or return, whether tho
same, or any part or portion thereof, be required by any law of the United States, or
of any State, “erritorial, or municipal law, any stutemont touching the truth or aceu-
racy of the registry, or the truth or tairness of the election and canvasgs, which the
supervisors of the-electionyor either of them, may desire to make or attach, or which
should properly and honestly be made or attached, in order that the facts may becomeo
known. .

We have asserted that the words ¢city or town wherein they may
serve,” found in tho eleventh line of this seetion, shows clearly that it
could not apply to county supervisors, even if this chapter as it ap-
pears in the Revised Statutes, had been passed as a whole, thongh it
was not. But contestant’s brief claims that ¢ the allusion in section
2018 to the words ‘eity or town’ wherein the supervisor may serve, is
a clause merely deseriptive of the officer to whom returns are to be made,
to wit, the chief supervisor.”

A glance at the section will show this is not true. The language is
“the city or town wherein they may serve,” not he may serve, and is
descriptive-et’ the supervisors, who are to act in the city or town, and
is not descriptive of the chief supervisor. If 8o, it would have said ¢ in
the city or town where e may serve.” Again, contestant claimns that
section 2018 of Revised Statutes is directed to supervisors generally,
and embraces all persons “sworn as supervisors.”

It section 2018 covers the supervisors in eounty districts, and author-
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izes them to make reports, then every other power or daty conferred
on supervisors by this section must also be conferred on them, Sec-
tion 2018 requires supervisors ‘“to personally scrutinize, count, and
‘canvass,” # tomake and forward * * * guch certificates and returns
of all such ballots,” ¢“and to attach to the registry list and any and all
copies thereof, and to any certificate, statement,” &e., by whomsoever
made; “any statementb as to the truth or a(,cura(,) of the registry, or the
truth or fairness of the election and canvass,” &c., which they may de-
sire to make, and any one can see at a glance that this is utterly incom-
patible with section 2029.

It would be absurd to provide in section 2029 that they should only
be present and witness the count made by others, if by section 2018
they were required to count themselves. Again, if by section 2018 they
are required to make return it is worse than ridiculous to say in section
2029 they should only witness the returns made by others.

If, therefov'e, we refuse to receive the certificate of United States
superwsors of election on the certificates of clerks who were not custo-
dians of election returns and could make no certificate about them, the
contestee is entitled to retain his seat by 315 majority.

And unless we torture the statement of rejected votes into a certi-
ficate of their validity, the contestee must hold his seat by 696 major-
ity. This would be sufficient to settlé this case, but as the majority of
the committee have made what we regard as a fatal and hurtful mistake
in refusing to follow the supreme court of Mississippi in construing its
own election statute, we proceed to discuss that question. )

If that be decided as it heretofore has been, it would, as the majority
of the committee admit, end this contest at once and leave the sitting
member in undisputed possession of his seat.

OBITER DICTUM.

But before proceeding to the consideration of that question we wish
to dispose of two points of objection made by the majority report to the
case of Oglesby vs. Sigman, 58 Miss. R. They ave, first, that the deci-
sion is a mere obiter dlctum, and the second, that it is confessedly with-
out jurisdiction. An obiter dictum is an e\prebsmn of opinion by way
of argument or illustration, and rendered without due consideration as
toits full bearing and effect. To show the want of authority of an obiter
dictum the majority quote from Carroll vs. Carroll, 16 How, 286-7.

The court say: ¢“If the construction put by the court of a State upon
one of its statutes was not a matter in ]udgmunt if it might have been
decided either way without affecting any rlght brought into question,
then, aceording to the common law, an opinion on such a question is not
a decision. To make it 80 there must have been an application of the
judicial mind to the precise question to be determined to fix the rights
of the parties and decide to whom the property belongs.,” There can be
no doubt about the judicial mind being directed to the construction of -
the Mississippi election laws. The court say they considered them and
that they were asked to consider them. This decision i is, therefore, not
obiter as to the marked ballots, because it is one of the very points care-
fully considered and directly decided.

An obiter dictum is exactly what its term imports. A saying of the
judge outside of and beyond the point decided. Therefore it cannot be
said that the decision of one of the very questions submitted, and to
which the judicial mind was especially directed is obiter, But if we
should admit that the case of Oglesby vs, Sigman was obiter we have
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still another decision from the same court on the same subject and of
the same import. This case cannot be called a partisan decision be-
cause a Democratic court gave the office to a Republican contestant.
"The opinion in Perkins vs. Carraway says:

Certain ballots were rejected from the count because the names of persons voted
for for representatives in the legislature were found to be less than one-fitth of an ineh
apart, and, urged by counsel, we pass upon that question also, Section 137 of the
Code prescribes the kind of tickets to be used, and, mnou%nther things, directs that
there shall be a space of not less than one-fifth of an inch between the names of per-
sous voted for; and declares that ‘‘a ticket different from that herein prescribed shall
not be received or counted.,” The language is unmistakable and imperative. The
preceding section indicates plainly the meaning of the word ¢ ticket.” It isa ‘‘scroll
of paper, on which shall be written or printed the names of the persons for whom he
intends to vote,” Ballot is sometimes used by the atatute to signify ticket, but the
latter is never used as synonymous with the former. The ¢ ticket” describes the
paper, and names of peisons, and the offices for which they are voted for. It in-
cludes all, The statute says: ¢ A ticket different from that herein prescribed shall
not be received or counted.” This applies tothe entire * scroll of paper,” and excludes

. it as & whole, The language cannot be satisfied by limiting the exclusion from the
count; to the ballot for the office in which the vice exists, and we must give effect to
the language of the law. It excludes the ticket.

Judgment affirmed. ‘

This is but a repetition of the doctrine laid down in Oglesby vs. Sig-
man that section 137 must be strictly construed. Here thenis a line of
decisions carefully considered, and-while it may be true that they construe
thieir statute more strictly than some decisions in other States, we must
permit the Supreme Court of Mississippi to construe its own statutes or
abandon the rule heretofore held to be essential to the preservation of
our complex system of government.

The majority of this committee refused to follow the supreme court of
Mississippi clearly announced in two opinions, and ask Congress to re-
gard section 137 as directory and not mandatory, because the supreme
court of California has construed its similar statute to be partly direc-
tory and partly mandatory. The argument that a strict enforcement of
this law is impossible is contradicted by the facts. In five districts of
the State the law was strictly complied with in 1880. Another election
was held in 1881, and no marked ballots were used in the State. )

The argument that marks are essential to enable ignorant men to dis-
tinguish their ballots is an argument against the law and not the decis-
jon. The same argument would compel raised tickets to be furnished
for the use of blind men. The majority report criticises the object of the
law given by the court as.follows:

Its object is to seonre alisolute uniformity as to the appearance of ballots in order
that intelligence may guide the electors in their selection, and not a mere device or
mark by which ignorance may be captivated. -

They maintain that this is preseribing an educational qualification for
voting in violation of the Mississippi constitution. This is a clear mis-
apprehension of the meaning of the court. When marks are relied on
to distinguish ballots, ignorant men can be, and usually are, deceived
by shrewd political opponents. The prohibition of marks protects the
ignorant against such deception. Without marks the ignorant voter
will not rely on himself, but trust to the intelligence of his friends to dis-
tinguish his ticket., Suppression of marks was also essential to preserve
the secrecy of the ballot, and yet the contestant admitted that the col-
ored men were ordered or directed to vote an open ticket. This was in
violation of the law of Congress which requires voting by ballot, This
was equivalent to viva voce voting, and subjected to odium all colored
men who refused to vote an open ticket. This the contestant said was
the mark he adopted, and it was clearly a device by which one ticket
might be distinguished from another.
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HAD THE COURT JURISDICTION %

But the majority say—

First. The court declared in terms it had no jurisdiction of the subject-matter em-
braced in the first and second grounds stated in the opinion; but the court, after
remarking npon its want of jurisdiction on the first two points, stated in the begin-
ning of its opinion, and having disposed of the third on the ground that the official
duties of the election officers were at an end and that they could not bo reassembled,
proceeded to construe the law relative to distingnishing marks, and decide what were
such by the terms of the Mississippi Code so far as it could do so, the saine being con-
fessedly not betore them. .

This is neither legally nor historically true of this decision. The
court did not anywhere admit its want of jurisdiction, nor did it, after
admitting that a decision of one point in the case might have been
sufficient to decide the whole case, proceed to decidp the other two
points first stated. Historically, it decided first the two first points,
and then the third. It is » general rule that where a court has decided
one point which is decisive of a case it will not decide others, but this
rule i8 by no means universal, (See Ram on Legal Judgments, 258-9,
and the cases there cited.) But it is an unheard-of proposition to say
where there are several distinet and vital points in a case and the court
decides them all, the opinion is not authority except on one point if
that would have been decisive of the case,

Thousands of cases can be found where all the points presented are
decided, though the decision of one might have been sufficient. The
most notable instance is the case of ex parte Siebold, 10 Otto. In that
case it was only necessary to decide that sec. 5515 of the Revised Stat-
utes United States was constitutional, and that would have settled the
whole case, but the court proceeded to settle all the questions that had
arisen or perhaps could arise under the United States elections laws,
including the power of United States marshals to keep the peace at the
plolls and the power of United States judges to appoint supervisors of
election,

We presume no one will say that opinion was either obiter or without
jurisdietion on any point decided. - How, then, can it be said that the
supreme court of Mississippi was without jurisdiction to pass upon ques-
tions which it assumed to pass upon? Want of jurisdiction might
result, first, from general lack of power to adjudicate any question as
where the pretended judges have never been elected or qualified; sec-
ond, where the court has acquired no jurisdiction of the persons of the
parties. Third, where it has no jurisdiction of the subject-matter of the
action. It is not claimed that the supreme court of Mississippi was
not a properly constituted, tribunal, nor is any question made touching
its jurisdiction over the parties, but that it had no jurisdiction to decide
what were and what were not legal ballots, To determine this, let
us look at the questions presented and how they were presented. A
new election law had been enacted in Mississippi, and the first election
held under it. It required marked ballots to be rejected, and they had
been by the commissioners of Warren County. These commissioners
had been arrested and tried as criminals in the United States court for
obeying what they conceived to be the plain language of the law in the
discharge of their duty. There was great doubt in the public mind as
tg what the law meant by marked ballots, and as to who should reject
them.- ' '

Other commissioners were arrested and threatened with prosecution
for their acts in discharge of what they conceived to be their duty under
this new election law, The public was greatly excited over these prose-
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cutions, and citizens were saying they would not act as commissioners
of election if they were to be prosecuted in the United States courts for
exercising their discretion in deciding on their duty.

Under these circumstances, the district attorney, Mr. Oglesby, at the
suggestion of the attorney-general, filed a petition for mandamus, pre.
pared under the direction of the attorney-general, to settle these ques-
tions. The statute under which it was filed read as follows:

SECTION 2542 OF THE CODE OF MISSISSIPPL; 1880.

On the petition of the State by its attorney-general, or a district attorney, in any
matter affecting the public intevest, or on petition of any private person who is inter-
ested, the writ of mandamus shall be issued by a circuit court commanding any infe-
rior tribunal, corporation, board, officer, or person to do, or not to do, an act, the per-
formance or omission of which the law especially enjoins as a duty resulting from an
office, trust, or station; and where there is not a plain, adequate, and speedy remedy in the
ordinary course of law, !

The jurisdictional facts were stated in the petition, and were certainly
matters greatly affecting the public interest. It asked that the commis-
sioners of election be required to reassemble and perform a duty required
of them by law, to wit, the rejection of certain marked ballots which had
been counted by them. It was directed to an inferior tribunal command-
ing them to do an act “which the law enjoined as a duty.”

The case being decided adversely to the petitioner in the court below,
was appealed to the supreme court.

€ampbell, J., delivered the opinion of the court.

This case presents for adjudication three questions, namely:

“ 1. Whether the commissioners of election have the right to rejoct illegal ballots cast
and counted by the inspectors of election and returned to them with the statement of
the result at the preaincts.

2, Whether the ballots which the commissioners of election for Tunica County re-
fused to reject should have been rejected by them as being illegal, for having on them
a device or mark by which one may be known or distinguished from another.

3, Whether the action of the commissioners was final, or-whether.they may be re-
quired by mandamus to meet and act in the matter again, as the court may order.-

A negative answer to the first question would have rendered further
consideration of the case unnecessary. Au affirmative answer to the
first and a negative answer to the sezond question would have rendered
the determination of the third unnecessary. Each of these questions
was purely local and each required the construction of a State statute.
Suppose the court had decided that the commissioners could not reject
ballots counted and returned-to them by the inspectors; this would have
decided the case. Would any one have said such decision was without
jurisdiction? If the court had decided that the commissioners could
reject illegal ballots returned, but that ballots with printer’s dashes on
them were not illegal, this would have decided the case. Would any
lawyer say such decision was without jurisdiction? It was necessary
to decide these questions first before the court was called on to decide
the third proposition. If the court had jurisdiction to decide that bal-
lots marked with printer’s dashes were not illegal and thus decide this
case, had they not jurisdiction to decide the converse of the proposition?
It would be a novel legal idea that a court had full jurisdiction to de-
cide a question submitted in one way, but if it decided the same ques-
tion the other way it was obiter or without jurisdiction. The right to
determine the case at all carries with it the right to decide either way
and vpon all points involved. '

The court was called on to compelyby mandamus, the election commis-
sioners to make right a wrong they had committed, The first thing to
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be settled was whether they had done any wrong. If the court had de-
cided that the commissioners did right in counting the marked ballots,
that would have ended the case, and it would have been unnecessary to
go further,

.The court held, however, that the commissioners did do wrong, but
that it had no power to make them reassemnble and right that wrong.

It might be said the court should have stoppead short with this decla-
ration, but it did not. It proceeded to show what was the proper remedy
for the wrong. It said the remedy was in a contested election. That
in State cases this contest must be made before State tribunals and in -
Congressional elections before Congress. -

To claim that this decision can have no weight in a contested election
before Congress, because the court said Congress must settle Congres-
sional contests, would lead to the conclusion that it could have no weight
. in a contest before a State tribunal, because it said the State tribunal

must settle State contests. '

THE MISSISSIPPI DECISION RIGHT ON PRINCIPLE.

The majority of the committee contend that the case of Ogleshy vs.
Sigman is not sustained by other authority.

The first and leading case on the subject of marked ballots was in
Pennsylvania in the case of the Commonwealth vs. Woelper, 3 8, and R.,
29, The opinion was delivered by Chief Justice Tighlman and concurred
in fully in separate opinions by Justices Yeates and Gibson, and they
all held that the law should be strictly construed as written, The court
said: '

The tickets in favor of those persons who succeeded in tlie election had on them
the engraving of an eagle. The judge who tried the case charged the jury that these
tickets ought not to have beeu counted. The caso is certainly within the words of
the law. The tickets had something more than the names oir them. But 18 it within
the meaning of the law ? I think it'is. 'Thisengraving might have several ill effects.
In the first place, it might bo perceived by the inspector, even when folded. This
kunowledgo might possibly influence him in receiving or rejecting the vote, But in
the next place, it deprived those persons who did not vote the German ticket of that
secrecy w{)ich the election by ballot wasintended to secure to them. A man who gave
in a ticket without an eagle was set down as an anti-German and exposed to the ani-
mosity of the party. Another objection is that the symbols of party increase that
heat which it is desirable to assuage, We see that at the election some wore eagles
in their hats: The ease thus falling within the words aud practices of this kind lead-
ing to inconvenience, I think the court ought not exercise its ingenuity in support of
these tickets, Let us at least prevent future altercations at elections by laying
down such plain rules for the conduct of inspectors as cannot be mistaken. I am for
construing the by-law as it is written, and rejecting all tickets that have anything on
them more than the names. This objection strikes at the root of the election, for the
ovidence is that all the tickets in favor of the defundants were stamped with an eagle.
Whatever, therefore, may be the law on other ppints, it is clear, upon the whole, that
the defoudants were not duly elected,

The precise same doctrine was held in Oregon, The court say:

Section 30, page 672, of the Code provides that “all ballots used at any election
in this State shall be written or printed on a plain white paper without any mark or
designation being placed thereon whereby the same may bo known or designated.”
The voter in this instance is conclusively presumed to have had knowledgo of this
requirement and to have had it in his power to com])ly with it by using a proper
ballot. It was a matter entirely under his own control, aud if he chose to disregard
tho law, he cannot ¢omplain if the consequence was that his vote was lost. (‘I'he
State vs. McKinnon, 8 Oregon, 500.)

This fully sustains the Mississippi decisidn, eveun if we admit the dis-
tinction taken by the majority report that the voter i8 only bound to ob-
serve so much of the law as he could by the: exercise of proper dili-
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gence in matter under his control. The California case cited by the
majority, though it differs from the case of Perkins »s. Oarraway re-
cently decided in Mississippi, as to the spaces between the names on
on the ticket, sustains Oglesby vs. Sigman as to the marks. The court
say: ‘
There are, however, other re(iuiroments of the Code within thg power of the elector
to control, and these, if willfully disregarded, should cause his ballot to be rejected,
He can seo, for instance, that his ballot is free from every mark, character, device, or
thing that would enable any one to distinguish it by the back, and if, in willful dis-

regard of law, he places a name, number, or other mark on it, he cannot eomplain if
his ballot is rejected and he loses his vote. (Kirk v. Rhoades, 46 Cal,, 398,)

The same doctrine was held in Alabama,
Before Hon, Louis Wyeth, J udge of the Fifth Judicial Court.
THE STATE OF ALABAMA, Cullman Counly :

CHARLES PrLATO -
V8, Contest of election.
JuLius Damus.

In this case Charles Plato contests the election of Juling Damus to the office of
mayor of the town of Cullman, in the county of Cullman, claiming to have been
clected to that office himself by a majority of the votes cast at the election held on
the first Monday in April, 1879, - ,

The respondent claims to hold the office under the certificate of election issued by
the proper officers under the provisions of the “act of assembly to establish & new
charter for the town ot Cullman.” (Pamphlet Laws of 1879, p. 304, section 9.)

On examining and counting tho votes it appears that fifty-four of them were cast
for the contestant, and twenty-seven for the respondent; of these fifty-four votes
given for the contestant, fifty-two had printed on them at the top of the ballot the
words ¢ Corporation Ticket,” and of the twenty-seven votey cast for respondent
three had in like manner printed thereon the same words, and the question for me to
decide is whether or not those words rendered the ticket on which they were printed
illegal ballots, and snch as must be rejected. ’

The act approved February 12, 1879, Pamphlet Laws, pp. 72-3, requires that the
ballot must be a plain piece ot white paper without any figures, marks, rulings, char-
acters, or embellishments thereon, * * * on which must bo written or printed
* % * onlythe names of the persons for whom the elector intends to vote, and must
designate the office for which each person so named is intended by him to be chosen,
and any ballot otherwise than deseribed is illegal, and must be rejected.

The law under which the election now being- considered was held, in section 4,
Pamphlet Laws 1879, {» 305, declares ¢ that the election provided for in this charter
shall be regulated by the general State election law.” :

The judiocial officer of the State has nothing to do with the propriety of a statute.
If not void by reason of & constitutional inhibition, the judicial duty is limited to
their construction and enforcement. '

These ballots had more than only the names of the persons for whom the elector in-
tonds to vote, or the designation of tho office, and must be rejected beocause illegal.
Such is the mandate of law, and so I must declare it. :

It is considered, adjudged, and ordered that the election of Julius Damus, as
mayor of the town of Cullman, in the county of Cullman, be confirmed, and that the
contestant pay the costs of this court.

v LOUIS WYETH,

Judge, do.

June, 9, 1879, . udge, go

Precisely the same doctrine was held by this committee in the case of

Yeates vs. Martin, and the opinion on that point prepared by Mr. Field,
now on the supreme bench of Massachusetts, It said:

One hundred and eight votes for Mr, Martin were thrown out not counted, because
they had on them the words ‘‘Republican ticket,” at or near the head of the {iokot, on
the same side as the name of the candidate and offices They were thrown out on the
ground that the words ¢ Ropublican ticket” were a device within the meaning of the
laws of North Carolina.
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If these words constitute a device within the meaning of the law, the statuto is plain
that the ballots are void and aroe not to be counted. o

Either way, we think that words prominently printed on a ticket, and intended to
designate or deseribe it, and which have a distinet meaning in themselves, such as, if
untrue, might mislend the voter, and whether true or untrue would render the ticket
easily distinguishable, must be held to be a device within the meaning of the law,
(McCrary on Elections, § 401,) These votes were rejected by the State authorities,
and we think rightfully,

It is a simple question whether this statute is mandatory or merely
directory.

McCrary, in American Laws of Elections, section 401, says:-

It is quite clear where the. statute distinctly declares that ballots having distin-
guishing marks upon them shall not be received or shall be rejected, it should be con-
strued as mandatory and not merely directory.

The Indiana courts hold their statute mandatory if the marks appear
on the back of the ticket. Thelanguage of the Mississippi statute shows
it was intended to apply to marks on the face as well as the back.
After prohibiting marks or devices, it says: :

But this shall not prohibit the erasure, correction, or insertion of any name by pen-
cil mark or ink upon the face of the ballot.

This exception as to one kind of marks on the face of the ticket clearly
shows that any other marks on the face of the ticket are prohibited.
We can see the marks on contestant’s ticket ourselves, and it would be
our duty to reject them without any decision from the supreme court of
Mississippi. We hold therefore that the statute was mandatory, and
the decision right in itself. If the court had decided as the majority of
this committec now decide, it would have produced the utmost confusion
in the State. ’

A strict construction of the law is always safest and best, and espe-
cially of law which refers to political powers, duties, or rights,

When we launch into the broad sea of latitudinous construction we
have neither chart nor compass, and the law becomes a dangerous in-
strument in the hands of those who' construe it and who may contract
or expand it to suit the demands of those in power.

A contrary decision would have launched every board of election
commisgioners in the State on a sea of uncertain speculation as to what
were and what were not marks within the meaning of the law, Iraud
and corruption could be covered under their discretion to determine this
question, and the whole election machinery could be converted into »
political engine for partisan use. Certainty in law is essential to the
preservation of civil rights, and the case of Oglesby vs. Siginan gave cer-
tainty to the election laws of Mississippi.

There is no longer any doubt or uncertainty. This alone being a mat-
ter of great ¢ public interest” would have justified the district attorney,
Oglesby, in suing out his petition for mandamus; and if there were no
other ground for it, this alone would sustain the jurisdiction of the court.
It was not a case of Lynch vs, Chalmers to settle a Congressional elec-
tion, but of the district attorney vs. the election commissioners to settle
great questions of public interest, '

THE EFFECT OF STATE DECISIONS OF STATE STATUTES.

If any rule of law can ever be regarded as settled, certainly the rule
that Federal authorities would follow the construction of State statutes
by State courts must be regarded as settled by a long line of able and
- unbroken decisions. The only exceptions made to this rule by the Su-
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preme Court of the United States are where the State courts have made
conflicting decisions, as in the case of the city of Dubuque, 1 Wall,,
175, or in cases arising under the twenty-fifth section of the judiciary
act.
From the time of the case of Shelby vs. Gray, in 11 Wheaton, ‘361,
through Green vs. Neal, 6 Peters, 201; Christy vs. Pritchett, 4 Wallace,
201; Tioga Railroad vs. Blossburg Railroad, 20 Wallace, 137, down to
Elmwood »s. Macey, 2 Otto, 289, an unbroken line of decisions will be
found.

The court say, in the case of Green vs, Neal:

The decision of this question by the highest tribunal of a State should be counsid-
ered as final by this court, not because the State tribumal, in such a case, has any

rower to bind this court, but because a fixed and received construction by a State in
its own court makes it part of.the State law.

In the case of the Tioga Railroad Company vs. the Blossburg Rail-
road, in 20 Wallace, 143, the court uses the following language:

These decisions upon the construction of the statute are binding upon us, whatever
we may think of their soundness on general principles.

See Jefferson Branch Bank vs, Skelly, 1 Black, 443; Gut vs. The State, 9 Wallace,
37; Randall vs, Brigham, 7 Wallace, 641; Secomb vs. Railroad Company, 23 Wallace,
117; Polk’s Lessee vs. Wendell, 9 Cranch, 98; and Nesmith vs. Sheldon, 7 Howard,
818, Numerous other adjudications of that court could be cited to the same effect.

It isnow maintained that this doctrine applies only as a rule of prop-
erty. The only excuse for this new idea to be found in the decisions in
the Supreme Court is where the court say they will not follow the last
decision of a State court changing the construction of its laws after the
first decision has become a rule of property; otherwise the Supreme
Court of the United States would follot the new construction given by
the State court. To say that the Supreme Court of the United States
will only follow a State court ¢ on arule of property” is a total miscon-
ception of the principle announced by the court. But whatever may
be the rule in the Supreme Court of the United States, Congress has in
every case, without exception, followed this rule, and in the Tennessee
cases in the Forty-second Congress, and the Iowa cases in the Forty-
sixth Congress, extended the rule to following the construction of the
State laws given. by the governor of a State. The same rule was fol-
lowed, and on the question of marked ballots, in case of Neff vs. Shanks
in the Forty third Congress, and Yeates vs. Martin in the Forty-sixth
Congress. Tbhe same rule was followed in Bisbee vs. Hull, aud the doc-
trine broadly laid down as correct in Boynton »s, Loring in the same
Congress, We cite the language of the committee in these cases.

COONGRESS FOLLOWS THE STATE DECISIONS.

This rule was first established in the Forty-second Congress in what
is called the Tennessee cases, when the report was made by the Hon.
G. W. McCrary:

In a report from the Committes on Elections, adopted by this House April 11, 1871,
in the matter of the Tennessee election (Digest of Election Cases, compiled by J. M,
Smith, p. 1), the committee say :

1t is a well-established and most salutary rule that where the proper authorities
of the State government have given a construction to their own constitution or stat-
utes, that construction will be followed by the Federal authorities. Thia rule is abso-
lutefy necessary to the harmonious working of our complex government, State and
national, and your committee are not disposed to be the first to depart from it,

This decision was cited with approbation in the Forty-sixth Congress
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in the Towa cases, and in the report on these cases, signed by Messrs.
Field, Keifer, Oalkins, Camp, Weaver, and Overton, they say :

We are not disposed to be the first to depart from it, and we certainly think that-
such a decision, made in good faith and acquiesced in at the time by the people of the
State, and followed by a full and fair election, should not be overthrown or ques-

tioned, except for the gravest reasons, founded on an undoubting convietiou that it
was plainly an error, and that the error had worked some substantial injury.

In the same case Mr. Beltzhoover says:

2. The question shether the constitution of the State of Iowa *“must be amended
in order to effect a change in the election of State officers,” is one which it is the ex-
clusive right of the State to decide. The persons to whom the constitution and laws
of Iowa confide this decision have made it, and their determination is a finality, and
is conclusive on all parties. The committee have not the right to review the de-
cision. ;

The case of Curtin vs, Yocum, in the Forty-sixth Congress, turned
upon the construction of the constitution of Pennsylvania, and the
minority report, which was made by Mr. Calkins, and signed by Messrs.
Keifer and Weaver, relied upon the construction of the State court, and
used this emphatic language, speaking of an unregistered voter:

TFe think this question, under the present constitution and laws of Pennsylvania, not an
open one. The highest court of judicature of the State has decided it; at least it has givena
construction to that part of the new constitution under consideration, and we quole there-
Srom. : : .

This minority report was adopted by Congress, and a Greenbacker
was permitted to retain his seat in a Democratic House, .

In the case of Bisbee vs. Hull, in tbe Forty-sixth Congress, the deci-
sion of the supreme court of Florida was held to be conclusive by the
committee and the House. When the admission of Mr, Hull, who held
the governor’s certificate, was under discussion, Mr. Calkins said:

How can this certificate stand, even as establishing a prima facie right, when the
basis upon whieh it rests has been swept away by a decision of the supreme court of the
State of I'lorida?

When the case was considered on its merits, the committee unani-
mously followed the decision of the supreme couirt of Florida, and a
Democratic House unseated a Democrat and seated a Republican under
it.

The report made by Mr. Keifer uses this emphatic language:

The opinion of the supreme court of Florida, pronounced by the chief justice, on the
question of canvassing the vote of the county of Madison, will be found in the Record,
p. 221, _

* % % Agalready stated, duly certified copies of these returns were put in evi-
dence by tho contestee; they are signed by all the officers of the election; they are
perfect in form, clear and explicit in the statement of the votes cast, and have all been
adjudged by the unanimous opinion of the supreme court of Florida,in a case before it, to be
good and valid returns of the eleotion at these polls,” (17 Florida Rep., p. 17.)

Again, in the case of Boynton vs. Loring, the report, which was pre-
pared by Mr. Calkins, and signed by every member of the committee
except Mr. Weaver, contains this clear and explicit announcement of.
the doctrine we contend for. It says:

But it is not necessary for us to decide this question, and we do not, much preferring that
the courts of Massachusetts shall firét construe their own statutes, and when they have under-
gone judicial construotion we would follow the decisions of the courts of that State,

The Committee on Elections i3 as much a continuing body in contem-
plation of law as a court, and should have as much respect for its own
rulings as a courthas for its decisions, and ¢ stare decisis” should be our
rale. Under the rule that Federal authorities follow the.construction

H. Rep. 931——4
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given by State authorities to their own statutes, two Tennessee Re.
publicans were seated in the Forty-second Congress, Shanks a-Repub-
lican was seated in the Forty-third Congress, Yocum, a Greenbacker,
Bisbee from Florida, and three Republicans from Iowa were seated in
the Forty-sixth Congress, To undertake now to change this rule or
limit it to a rule of property, may subject us to the same severe rebuke
for oscillation administered to a State court by the Supreme’Court of
the United States. To say in one Congress we will follow the decision
of the supreme court of Massachusetts in construing its statute when
made,and in the next Congress refuse to extend the same rule to the
supreme court of Mississippi, is glaring inconsistency or invidious dis-
tinction between States. If we have respect for ourselves, we should
make no radical change of ruling that may subject us to the charge
that we “immolate trath, justice, and law because party has erected
the altar and deereed the sacrifice.”

LIMITATIONS ON THE RULE.

But while the majority of the committee have expressed some views
looking to a change in this rule said to be essential to the preservation
of our complex system of government, they do not go to that extent,
They say: - c ,

It need, howevoer, hardly be added that a line of carfully considered cases in the
States, in whicli such courts have undoubted jurisdiction, so far as they would apply
in prineiple, would go a long way towards settling a disputed point of construction
in any State clection law. In fact it may be said that it would probably be tho duty
of Congressto follow the settled doctrine thus established.

We have here two new limitations on the old rule. First, it must not
be a single decision, but ¢ a line of carefully considered cases.” See-
“ond. the court must, in the opinion of Congress, when collaterally con.
sidering the subject, have had jurisdiction of the case. 1tis anew and
somewhat startling proposition that the opinion of a supreme court is
not to be considered authority until it has been repeated. It the citi-,
zens of a State acquiesce in a decision of their own supreme court it
may and often does happen that the court is not called on to reaf-
firm its opinion, because no one doubts or disputes its first ruling on the
subject, and yet Congress is now asked not.to regard as authority any-
thing less than a line of well-considered cases.

DO STATE LAWS BECOME FEDERAL LAWS?

Again the majority report says:

Another suggestion in argument nceds greater amplification than we can give it
now, whichis: that by adopting the machinery of the States to carry on Congress-
ional elections this House stands in the nature of an appellate court to interpret
these eclection laws so far as they relate to Congressional elections; that it ought
not in this view to be bound by the decisions of the State courts at all, unless the
reagons given by them are convineing to the judicial mind of the House while acting
in the capacity of a court. -

-The suggestion made in argument was that the State election laws be-
came Federal laws when Congressmen were elected under them, and
therefore Congress had the same right to review the decision of a State
court in construction of these laws that the Supreme Court of the United
States had to review the decision of a State court on any question arising
under the twenty-fitth section of the judiciary act. This was an ingen-

ous suggestion, but it is completely refuted by the Supreme Court of the
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_United States in ex parte Siebold, 10th Otto. The court say, “The ob-
jection' that the laws and regulations, the violation of which is made pun-
ishable, by the act of Congress are State laws and have not been adopted
by Congress is no sufficient answer to the power of Congress to impose
punishment, It is true that Congress has not deemed it necessary to
interfere with the duties of the ordinary officers of election, but has been
content to leave them as prescribed by State laws.” Again ¢ the para-
mount character of those nade by Congress has the effect to supersede
those made by the State so far as the two are inconsistent and no
further,”  The great question in this case was whether Congress could
make a law to punish a man for the violation of State election laws in
Congressional elections, and the able opinion of the tourt wonld have
been wholly unnecessary if the new theory now advanced were true that
the State laws become Federal laws simply because Congressmen are
elected under them,  Such an idea is wholy repugnant to the Constitu-
tion, which expressly provides that the States may make laws for the
election of Congressmen while Congress may make, alter, or amend them.

THE SHOESTRING DISTRICT.

There is one satisfactory result flowing from this contest. Thepublic
have been led to believe that there was 17,000 Republican majority
in the sixth district of Mississippi, familiarly called the ¢ shoestring
district,” being five hundred milés long and only forty miles wide, and
yet the majority of this committee, after a thorough investigation, only
_claim a majority for contestant of three hundred and eighty-five votes.’

The counties of Claiborne, Quitman, Sharkey, Tunica, and Wilkinson
are shown by the census to have 5,795 majority of colored over white
voters, and yet there is no complaint made by the contestant, and no
contest over the votes in these counties, d@lthough they gave 1,762 ma.
jority for the sitting member. Again, the public have been led to be-
lieve that great frauds have been practiced in this district, and yet the
only fraud now claimed by the majority report is a change of-one hun-
dred and ninety votes at Kingston,in Adams County.

There is no dispute about the vote in the counties of Claiborne, Quit-
man, Sharkey, Tunica, and Wilkinson, and the vote in these counties,
as shown by the sworn bill in chancery of Mr. Lynch, is as follows:

Counties. Chalmers, { Lynch.
(3TN T0) o T veeen 1,061 . 288 | See Record, p. 10.
(qzultman ................................................ 153 83 " .
ShaTKOy . ettt it eieeaaa, veaen 484 176 “ '
BT ] S 239 606 ‘" ¢
WHTKINBON. et it ie e iieiieere e 1, 691 814 " "
Five counties..oeveioaee e iiiieiiiiieaeeeenennn 3,628 | 1,868
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Majority for Chalmers, 1,762.
In the disputed counties the returns certified to
are as follows:

the secretary of state

Counties, Chalmers. | Lynch,
AJAINS 1oitiiinnicitiaiacieciiateiriienietatrnnnenannns 1,387 898 | See Record, p. 13-14.
BOU VAT, ceieerienraeenraiecarasanssansencisonranenaoans 301 979 s ‘v 14-16,
COANOMIA .ot ieeteniirrentneceecessantonnsesssnsonanens 226 362 “ o 156-10,
TBEAGRONI e cvenenreereionecenansioiecsnseessenssannans 50 838 ' 1718,
JENEBOI ¢ v ceereneieaieeenaresssnenivorennieoncannnen 951 136 " 10420,
Wangn..............; ................................. 1,014 b7 s teo20-21,
‘Washington............ T 1, 607 72 o 2223,
5, 544 3, 627

Majority for Chalmers, 2,017.
Total majority, 3,779.

It we follow the supreme court of Mississippi, and reject the marked

ballots, Chalmers is elected by-a large majority.

If we count the marked tickets rejected in Warren County, 2,029 for
Lynch, and 20 for Chalmers 3 the Rodney box in Jefferson, which is ad-
mitted, 247 for Lynch, and 92 for Chalmers; the Stoneville box in Wash-
ington County, 315 for Lynch, and 60 for Chalmers; Deadman’s Bend

and Palestine, in Adams County; if. we further

change the vote at

Kingston, as it is claimed by the contestant, giving him 190 votes, and

. take the same from contestee, the result is:

Returned vote ............ eemcat e eens tacanneasancan,
Add rejected votes, Warren ... coceeviiaicesaooeencaaacnnn.
+Rodney box in Jefferson .c.. ccccveceaecaieereeieconnacennns
Stoneville, in Washington.... .ooeeoeeei i,
Deadman’s Bend, Adams County . .....ccoven oo iiaiean, ..
Palestine, Adams County ...coceeesiiiiaiiicceervamnennnn..

Change Kingston box, adding..ceeecereerenisianennnaanan.

Leaves majority for Chalmers.............c.oo.o. ...

So that the contestant is clearly defeated, unless

Lynch, Chalmers.
5,393 9,172
2, 029 20
247 92
318 60
85 16
231 17

8, 300 9,376
190 Subtracting 190
8,490 9,186
8,490

et 696

the certificates of the

United States supervisors of elections and the certificates of clerks as
to election returns over which they have no control and no power to
certify are received as legal evidence. We therefore recommend the

adoption of the following resolution:

Kesolved, That John R. Lynch was not elected and is not entitled toa
geat in the Forty-seventh (ongress from the sixth district of Mississippi.
Resolved, That James R. Chalmers was elected and is entitled to his
seat in the Forty-seventh Congress from the sixth district of Mississippi.

GIBSON ATHERTON, -
S. W, MOULTON,

L. H

C

. DAVIS.



