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CHIEF JUSTICE BURGER: Mr. Derfner, I think
yot may prcceed with a :educed‘audience here.

CRAL ARGUMENT OF ARMAND DERFNER, ESQ.

ON BEHALF CF AFPELLANTS

¥R, DERFNER: Thank you.

¥r. Chief Justice, ard may it pleace the Ccurte

This case involvss a schocl btoard election in
Hamgton County, Sotvth Carolina, in particular, a2 csrecial
elacticn held in Yarch 1683 without the preclearance
that we think is required crder Secticr £ cf the Vcting
Rights Act.

Harptcen Ccunty is a small, rural ccunty in the
lower rpart c¢f the state, just acrcess the river frcr the
State cf Geornias. It is approximately half black and
half whrite. It is divided intc two schcol districts.
District 1 in the north is pretty well integrated, well
financed because of a gcecd tax tase, including scme
indtstrial area, and has generally keen fairly
successful. DCistrict 2 in the scuth is mestly black, a
very vccr schecol district, suffering largely frcm a very
poor tax base.

These disprarities between the twc schccl
districts have produced consideratle cpclitical
controversy irn tha county, especially cecntreversy

3
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betweer surrcrters c¢f s strcng ccuntywide bcard cf
aducat ion who have been mostly tlack, and thcse
suprorters c¢f strong autonomous district boards whc have
been mcstly whites, esrecially in the ncrthern part cf
the countye.

In 1682 this controversy culminated in *he
General Assembly’'s passing Act S46, Act S4¢ atolicshed
the2 ccunty toard and changed the district bcards frcre
appcin ted rcards tc elected district tcards. It
proviied that the elections for the district bcaris
would te held in scvemter alcng with the general
electicns, and i* alsc rrevided that the first filing,
that is, fcr “he =2l1lections in 1982, wcvld e ccrnducted
in MPugust, ¢n srecified dates tetween PRugust 16 and 31.

For r=2ascns that will prehably become clear,
preclearance cf this statute, which was passed ir the
spriny o¢of 1982, was not obtained until after the
Novémber electicn date, that is, until mid-Novemter
1982, Becztuse preclearance had not teen ocltained, the
electicn did nct gc forward.

Hcwever, desrpite the aksence cf precleacance,
the Appellees, the election commission, had gone ahead
withk a filing pericd in August of 1982,

Af+ter preclearance was ct*ained, in thes middle
of Novemter, *he eolection commission then set about to

u
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set a srecial electicn. They did sc selecting a date in
March 1983 withcut preclearing that date, and they alsc
then selected a2 filing rperiod also withcut

preclearance. The filing period hagrered ¢tc be the s=same
datesl in Rugust of 1982 that they had previously had
the previcus year at a time when the statute had nct
been precleared. 1In fact, that filing period wacs
enfcrced in 1683 by turning away several candidates,
incluiing one of the plaintiffs, whc acpeared after the
anncuncen=2nt of the Yarch electicn and wanted to run in
that elections Thcse gpeoprle were turned away.

Thiz sui+, thercsforsz, was hkrcuoght to stor the
special electicn in Yarch, chiefly tecause there had
been nc preclearance of tha election date with filing
periocd.

The Tistrict Court urheld the Aprellees in
btoth the setting of the special electicn without
preclearance, and the setting ¢f the filing pericd
without preclearance cn the grcunds essentially that
eletion dates and £filing pariods are in effect not
covered ty Secticn 5 because they are ministerial,
admini strativa, or things of that sort, and in the
alternative, the District Ccurt held that wher the
derart ment had cleared the statute at SU9 in November,
that that clezrance was essentially tlarket aprrcval of

5 ¢
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all that had gone tefcre as well as 2ll that might ccme
afterwvard, even thcugh at the time of *the Department’'s
clearance in hovember it was nct even known whether cr
when there would be a special election or wha%t filing
arrangements wculd e made.

CUESTIOK: It was at least kncwn then, thcugh,
that there wculd have tc be a srecial election, wasn't
ie?

MR. DERFNEP: It was known that =-- it would
have been kncwn that if the county, if the state wanted
to rroceed with the enfcrcement of Act 549, th=y would
have ¢c have an electicn a* scre pcint. Whether they
were gcing %o have a srecial election cr wait until the
following Sdcvember prericd in 1984, that wasn't known.

QUESTION: Well, do ycu think it was very
likely they wculd wait two years?

¥R, DERFNER: I dcn’®+ knew. T don't think
there's any basis fcr hraving ary idea whkat was gcing to
happen. There were pecple whc had been elected tecautse
of a ccrrplicated procedural situation, and thesre were
Eecple there running the schcol systems whe had teen
duly elected.

Pefcre I leave the facts, I wculd like tc
address briefly the questicn cf what haprened just
befcr2 tle preclearancas becauce the date may e

f
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puzzlina.

The Rct EU4S was rassed in Arpril cf 1982. 1t
wvas not, however, suktmitted for preclearance for more
than twc mcnths, fcr arprcximately twc and a half
months , in June. It was then, an answer was due in
August, and at that time the Justice Terartment ctiected
to Act E£49 on the grounds tha* the aboliticn of the
county lcard wculd dilute the votes of tlack voters in
their attempts to exercise gclitical irfluerce cver
schcols in Hampton Countye.

A petiricr fcr reccnsideration was made, and
in Novemtrer +¢hz Darpartment withdrew i<s objeticrn.

Thzt®s when preclearance was first obtzined., Tt
withdrew its crtjecticn because it rezd state law tc¢
indica te that certain gowers didn’'t reside in the ccunty
bcard. we hapren tc think that the Lerartment misread
the state law in that. That is neither here ncr there
because obvicusly we can't cemplain abhcut the
Cerartrent's decision. I menticn it crly tc indicate
that the objection that the Derartment had entered was
guite a sericus cne, respcndinc tc a serious situvaticn,
and that therefcre the time that passed befcre the
derar* ment had finally prscleared it was not simrply an
accident.

The cu=ssticrn bhefore this Ccurt then is whether

7
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there wvas any rasis for the Cistrict Ccurt to make its
broad exceptions and in effect to, we believe, tc read
ouit of the law this Court's prior holdings and the
clear language of the statute. In connecticn with the
setting of a special electiocn date, w= think that there
cculd hardly te anythking which is mcre clearly a
standard practice or procedure regarding an electicn.
The specific language cf the sttaute seems to ccever
thate The pricr cases of this Court, the concsistent
practice cf the United States Cepartm=nt o Justice, the
rctential for discriminaticn that resides irn the z2kility
to set arn elec*icn date with essentially no standards,
noe guidarce, 2rd firally, vwe trkink thzt --

QUFSTION:s Let me get your reaction.

¥F. TERFNEE: Yes, “r. Chief Justice.

CUESTION: In s=ztting the *time, what are the
factors that cculd te uvsed fcr cr agairst? Hew wculd
the time enter intc it?

I can see yce wculdn't -- scretimes time is a
factor that the farmers can't come in if ¢they are
engaged in harvesting and things of that kind?

What would be the factors here?

MR, DERFNER: Okaye. The quest?on is, F gather
you are asking that in what way could the csetting c¢f an
electicn date te discriminatory? It cculd e set so

8
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quickly that ncnincumbents had no right tc cargpaiqr. It
could be set =o far back that cther factors intruded.

It could be s2t at a time when migrants ~- and there are
migrants in Hampton Cotnty -- were there cr were nct
there. It could b2 set at a time when students wvere
there ¢r nct there.

And I should remark that in the last twe
categories, there have lteen cases in the lower ccurts,
not frcm South Carclina, which have fcund electicn dates
to te discriminatory tecause of those reacsons, ro*h
cases frcm Texas, as I recall.

Sc ther2 is a 1lct cf potential fcr
discririnaticn in *the settina cf =2 da*te, ard that is the
factor which lcadz the Voting Fights Act *0 say that
this i s something *that thz Department cf Justice cucht
to consider.

QUESTION: Sc that a Section £ inquiry weuld
be a neutral =2ye cast ¢cn that?

¥R. DERFNEE: VYes, although in this case ¢th2
Section € inquiry I weuld think weould 2lso lcck a*+ the
conditicns precedent to the election, sgecifically, what
is the filing pericd? And I wcvuld thirk that the
department could have found in *this situaticn that
hclding a March electicn without 2 new filirg pericid
would make that =2lecticn date itself discririratcry.

a
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So there are a world of wvways.

I should say that the Arpellees, I thirk they
dc not really challenge this view tecause on page 77 of
the Election -- I'm sorry, the School Ecard's brief,
they say we agree -- they agree, in effect, that ar
electicn date set by statute wculd have to te
precleared, and they seek tc draw an excerticn fcr
scrething which is se* ty simple administrative
decision.

I wculd think that there is certainly nc
excepticn, that this Court *s cases have deal* with
adrinistra+tive decisions, infermal, ad hoc cdeciciongs, as
well 3= they have with statutes, and in fact, if
anything is more of 2 danger under th= Voting Fights
Act, I should think it wculd ke ncnsta*tutcry changese.

As to the filing period, as %to the filing
rericd, I think it is equally clear, in fact, the cases
of this Court make i1t clearer tecause the very first
cougle of céses, the Allen case, the Hadno*tt cacse, dealt
specifically with filirg reriods. €Sc I think *here
could hardly be an arqument that settinc a filing period
is rot scmething that has tc be ccvered by Secticn E.

‘The Appellees say, thcugh, following the
District Cotrt, that in this case *he Rttorney General
did preclear “he filing perizd because when he sent his

10
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letter in Ncvember of 1982, that letter precleared Act
549 which had an August filing pericd, and they said
that's all ve were doing, we were putting that sare
filing reriod back

| Eut the Rttcrney General says that he didn°**
preclear that filing period; he says that he precleared
an August filing pericd for a Ycvember election, and I
think that the Attorney General's view, first of all, is
entitled tc great weight. Ccngress has given hir great
weight. This Court hacs alwaycs accorded his views great
weight .

Ycrecver, what the Rt+torney Ceneral says atout
the inseparability c¢f filing pericds and electicns
mikes, it seems tc me tc mzke all the sense in the
world., If ycu said that a filirg period can exist in
the ahstract without teing tiad tc an ¢lection dat*te,
then I suppose we could have 2 situaticn, to uze an
example, of if this Court were to agree with us on the
electicr date and nct agree with us ¢cn the filing
period , we could conceivahly gc¢ back. The Pistrict
Court cculd crder a new electicn in 1985, and <*he
Appell ees could corme back and say fine, we will s+ill
use the 1982 filing period.

In additicn tc the A+tcrney General's
statement with which we agree that the filing pericd wacs

11
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attached only to the Ncvember election, and that's all
he grecleared, we think there is another reason why the
Rppellees shouldn't have heen able %o use the old filing
period, and that is that it wcuvld be ernforcing a filing
period or enforcing an act at a time vhen the act we
telieve was unenforcealle tecauvse it had nc* ‘reen
prscleared. This is a gprcbtlem tha+t Ccngress has
addressed most clsarly in the most recent extension cf
the act tecause Congress frarkly was fed ugp, nc sin.ler
way to say it than that, wac fed up with the numerous
instances c¢f rremature implementaticn of unrrecleared
statutes,.

The =tz+utory languaae s2ys unless and until,
and that is nct what harrened tere witl the filinag
perioi. We believe the District Cecur= race come trcad
except icns t¢ Secricn £ in this ca2se, *hat i+«
mischaracterized the Atfcrney'Gene:al's decision. This
is, with all due resrect, the *hird y=ar in a row that
this Ccurt hacs been faced with a cacse frem Scutth
Carclina involving much the =same situation. Fxcegticns
tc Secticn 5 and mischaracterizaticns cf the Attcrney
Generil's decision in the first two cases, Flanding v.
Dutose and YcCa2in v. Iybrand, this Court reversed the
District Cour* unanimously.

We tzlieve this cazs is equally clear, arnd we

12
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wculd ask that the Jjudgment relcw be reversed.

QUESTION: May I ask just one questicn?

4R. CERFNEE: Yes.

QUESTION: Supposing the Attorney General had
cleared the Act 54¢ in Cctcler, would ycu make the same
argum2nt?

k. DEFFNEF: VYes, I think T would, Justice
Stevens, because while 1%t is true that there have teen a
numter c¢f instances in which filing reriods cr cther
sitvaticns have gone fcrward without scmetcdy suing
th=m, I think *the 13w is clear that an ac* ray nect te
enfcrced, and what you have is citizens whec read *he
that VYcting ights Act says no+thirg can be enforced
until it is rrecl=ared, andéd if =& citizer is entitled tc
rely on the law, then I think a citizen shotld nct be
fcrcad tc the choice of gecing to file at a time when the
law hasz not teen precleared.

Sc if what ycu are szaying is that --

CUESTICN: BRBut, see, rresumalbtly if that tad
haprenasd, *he 2ttorney CGeneral would have kncwn the
filing date, and he was advised that the procsdure uwas
followed that ycu did fcllcw, that you told them tc
register, to file under both statﬁtes.

¥R. DEPFNEF: We den't know -- no, with all
due resgect, Justice Stevens, there is rothina in the

13
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reccrd tc show what the Attorney General was advised of
in th2 reccnsider2tion. And I have locked thrcugh the
Section £ file in the Justice Tepartment. There is
nothing to indicate what the Attorney General knew hail
or hadr't harrened in Avgust.

I have to think that the At+torney General is
entitled to rely on the law and so that if anything --

CUESTICN: Let me change my hyrc*hetical.
Surprosing he was fully advised, there was adequats
advice, and the guesticn was whether he cculd then
approve of an election in Vovember based cn filinas that
had taken place just before cthe preclearance, ard he
knew all atout what had hapcrened.

K. DERFNEF: I +hink he cshculdn't dc that.
If he did, then I think what we wculd have is a statute
that is found ry the ccnstituted authority cf the
Attorney General tc be nondiscriminatory, bPut I think we
would still have the right *tc ¢c to the eguity ccurt if
we filed a lawsuit, as we did here, and say that Lkecause
there was a procedural viclaticn, we think it is unfair
to have gone ahead, and therefcre we are enti+tled tc
relief.

I am not sure if that answers the questicn.

QUESTICN: OCh, it does.

QUESTION: ¥Fr. Derfner.

14
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MR. LERFNER: VYes, Justice C'Conncr.

CUESTICNs MWas avidence submitted before the
District Court about the premature remcval of the county
surerintendent?

¥R. CTERFNER: ‘Justice C*Conncr, nc. There was
an affidavit, 3nd I believe the affidavit is in the
joint arrendix. !Unfortunately, because of the way the
opinion ¢f the DPistrict Ccurt addressa2d it and tecause
of the limited reccrd cn that issue, I frankly am tcund
to telieve that that case really isn't aperopriate for
ccnsideration ky this Ccurt at thiz stage. We wculd
prafer not to pursue the apreal on that issue.

CUESTIClis M“m-hmm, Yes, I know *thz SC takes
tﬁa position that it was precleared, but the pecsiticn
had just beer abclishsd, and there wasn't any other
evidence of scme preclearing.

¥YR. DERFNER: What was precleared was the
abclition of the positicn as c¢€ this coming June, and sc
that i+t in fact, if the Court were to decide *he
gquesticn, it would te mco*t as cf June.

What there were -- there is an affidavit in
the record that indicates that in practice the pcsition
was effectively abclished hefore the time that was
precleared, but tha+’s wh2¢ we didn't adeqguately --

CUESTIGN: Sc what is ycur sucgestion that we

15
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do?

YR. CERFNER: ¥y =uggesticn, frankly, is that
we are -- I would rrefer not to pursue that portion cf
the apreal at this stace, ard if the Ccurt would like, I
might even be, if you thsught it acprorriate, I could
dismiss that porticn of the aprpeal. 2ut we don't -- we
think it is inapprcpriate tc pursue it at this stage
based on the record that we have.

QUESTICN: Thank ycu.

MP. DERFNER: Thank you very much.

CHIZF JUSTICE BUSRCERs Mr. Strauss

-~

CRAL ARGUMENT CF CPVIPC A. STFAUSS, ESC.

RS AXICUS CURIAE SUPFCRTING APPELLANTS

¥YR. STRAUSSs Thank ycu, Mr. Chief Justice,
and may it rlease the Court: |

Before 1 turn to the merits cf this case, I
wotld like t¢ say a werd atcut why the rescluticn cf the
questions presented can have an impcrtant effect cr the
Rtterney Gensrzl's ability ¢c carry out his
resgonsitilitizs under Secticn € cf the Vcting Rights
Act.

The major theme cf the Aprpellees' argurert and
the District Court’®s orinion, as T read it, is that the
Attcrney General can be dezmed to havas precleared
changes implicitly, that is to say, he can te deemed t¢

16
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have cleared them even fhough he was not aware that h2
was clearing them, and even thcugh ir this case le ¢id
not kncw of the changas and could not pcsesibly have
knouwn abeut the changes because they had not even %een
instituted at the time he issued his preclearance.

Now, this argument in one form or another haé
been made tc the Ccurt cn several occasions in Allen, in
Sheffield County, and just last term in McCain, andé as
¥r. Derfner pointed out, it has been repeatedly rejected
by the Ccurt. Eut the point I would like to emphasize
is that the pricticalities cf administering Secticn S
make it very important that as the Attcrney Ceneral's

regula tions require, ccversd jurisdic%icns make a clear

. statement in their subrissicn of exactly what changes

they are seeking tc have rrecleared, and that nc changes
be dezmed precleared except cn the basis c¢f such a clear
sutrissicne.

Now, the reason that is important is that as
Ccngress reccgrized, and as cur experience in
administering Secticn £ has shcwn, a2 1lct 0f the threats
to equality in voting cccur at the level of lovw
vieibility nuts and bolts electcral decisicrs that cen
only be properly evaluate? in a pa:ticuiar local
context. Fer examrle, the legislative histcry cf the
Votiny Richts Rct menticnz a change €frcm rarer tallcts

17

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300




LS

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to voting machines as the kind of change that would have
to te precleared, and in Perkirs, an early decicsicr,
this Ccurt held that a change in voting places had %o be
precleared.

Sc when the Attorney General is rresented with
a scheme, he dcesn't just decide in the abstract, cn the
bacsis ¢f scome tkroad presumption, whether the schere is
discriminatory. He has to look at whether the
particular elements cf that scheme, ir the rparticular
context, will have a discriminatory purrose and effect.
And in dcing sc, of ccurse, he has %o rely to a large
extent on ingput frerm recrle at the lccal level whe are
familiar with the scheme.

Ncw, this whcle rrccess just can't operate
unless the Attorney General and people in the lccal
comrun’ty kncw exactly what changes they are addrassing
and what problams they are exariring in the local
contaxte.

Here the Surisdicticn did noct specify the
particular elements of the scheme %hat they now clainm
were precleared, ané ir fact, the electior date, acs I
said, hadn't even been set at the time that the Rttcrney
General rrecleared Rct 5u8.

Ncw, the Surisdicticn == the Appellees, tha+
is, point ocut that when the Attcrney Ceneral cleared Rct
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549, the filing pericd had taken place. As “r. Derfner
said, it is nct clear whether the Attorney General was
even arprrised cf that, lut even assuming he was, the
mcst the Attcrney Ceneral can te said tc have cleared
vas the v.e of that Rugust filing period with a November
electicn. He did rct greclear the use ¢f that Aucust
filing rpericd with a ¥Yarch srecial election, which he
had no idea was scheduled, and he certainly did not
preclear a situvaticn in which local officials cculd look
at the results of the Ruaust filing period, see whc had
filed and who hadn't, and cn the basis cf tha*t make
their decision about whether %c use that filing
gquealificaticn in = special electicn.

The minor theme, it seens tc me, of the
Aprellezes' arcumen* in this case is that essentially
they did all they cculd tc try to carry out the =sudden
change in the laws governing schocl governance in
Hamptor County, and they act irto a time rind teczuse of
confusion at the Attcrney General's ernd, and that tire
binds like this, *hey =suggest, will te fairly comrmen in
the administration cf the Act, and scre leeway shculé te
alloved the districts to deal with thenm.

That I think is ccrpletely incorrect. There
is no dcubt that the Arrelleecs were in a bind, tu%t the
principal reascn “hey got in a bind wz2s that they waited

19
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twc and a half months after the first eractment cf Act
549 before they subtmitted it at all. And since the
Attorney General must act within sixty days, a delay of
twc and a half months was what put thenm in *the
predicament they found themselves in.

The secord ccntrituting factcr tc the
confusicn in *his case was the fact that the Attorney
Gener21 initially interrosed an obdjecticn. But as ¥r.
Derfner explained that cbjecticn, the interrcsiticr cf
that obtjection and subseguent withdrawal were not the
restlt cf ccnfusicr cr burecaucratic ineptitude; there
was a very seriocusgs, very sulstantial questicn whether
that act was discriminatcry, and that was ¢he tasis for
the initial otrjecticne.

I have cre final point. The Saction 5 was, of
ccurs2, very contrcversial wher the Ve+ing Fights Act
was first passed because it was thought by scme *c
intrude unreascnably into state and lccal gcvarnment
affairs, but our experiencs suggests that now, almest 20
years lgieé, the ccvered jurisdicticns have accecmmcdated
themse lves to Section § and find it tc be an accerptable
and minimal burden at most. The Attcrney Ceneral las
issued regulations~Spec£fyinq the fcrm that submissicens
are to takee. The ccvered jurisdictions knocw that all
changes are subtmitted. They stimit ther rcutirely. The

20
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Attorney General actes very rromrtly, and nearly every
changa is promptly precleared.

Amtiguities ir the sccpe ¢f the preclearance
requirement, such as those that are said to exist here,
are quite atypical. They are very much the excepticn
and not the rule.,

But if the Appellees and cthers -- excuse
me =-— are successful in carving out excepticns tc this
preclsarance regime, even though nothing in Section
surgorts the creaticn cf such exceptions, nct cnly ﬁculd
the result te inconsistent with Cecngress® intent, tut in
the lore run, this disintecrating ercesicn cf particular
excepticns, as Justice Cardcza said, wcild nct ever te
of particular tenefit tc the ccvered Jjurisdictions
Eecause it wculd inject elerents cf uncertainty and
confusion and litigation intc what has tecome an
essentially stable and mutually accep*adble state of
affairs under fecticn E.

CUESTION: You don't really think it is
mutvally acceptable, dc ycu?

MR. STRAUSS: T think for the most part it is,
Justice White. I think this is scmething that at least
as far as our ~xperience suggests the covered
jurisdicticns have adjusted tc, and they £ird it %c te
very little of an intereference anymore.

21
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/, 1 QUESTION: Mr. Strauss, apprcximately how many
2 applications for preclearance are now received by the
‘ 3 Attcrney General per week?
4 MR. STRAUSS: I can't dc the arithmetic that
5 guickly, Justice Pcwell.
6 QUESTION: Hcw many were received last year?
71 ¢ Ek. STRAUSS: There were 860C in the first six
8 months of this year.
o QUESTION: BECC?
10 ME. STRAUSS:e That's right.
n CUESTICN: Hcw many is that per wcrking day?
12 ¥MR. STRAUSSs That also, that's even a harder
‘ 13 arithmetical problem, Justice Fowell.
14 (Gerera2l lauchter.)
15 CUESTICN: It keeps the Attcrney Ceneral
16 tusy?
17 YFo. STRAUSS: Well, not all cf these reach the
18 Rttcrney General, cr even the Pessistant Attorney General
19 in charge of the Civil Ricghts TCivision.
20 CUESTION: The statute says the Attorney
21 General. |
22 MR. STRAUSS: Well, he has delegated his
‘ 23 author ity pursuant to the statute tc the Assistant
. 24 Attcrney General. 1This is -- this is =--
25 QUESTICN: Well, ray I ask ycu just one cther
. . 22
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gquestion? I haven®t given ycu time to ansvwer my first
yet.

Is the number increasing or decreasing?

MF. STRAUSS:s I believe the number is
increasing slightly.

QUESTION: That's my impressicn.

MR. STRAUSS: Yes, I think +*hat's right.

There are differerces depending cn the rete of
reapportionment changes in resronse to the Census ard sc
one Sc I am nct sure & secular trend can be
identified. Put tc the extent it can, they are
increasing.

My urderstanding cf the prccedure for hardling
submissicns, Justice Fcwell, is that if the staff recple
in the Justice Department in the Votino -- in the
Section & section c¢f the Civil Rights Tivision, ccnclude
that a3 change chould ge cleared, then that change
reaches cnly the head cf that secticn and dces nct reach
the Assistant Attcorney Gensral. EBut if they are cf the
view that a change shotld nct te cleared, that an
cbjecticn should be interposed, then that cbjection is
passed on personally by the Assistant Attorney General,
so that his corncentration really is cn the very srall
percentage, although not insignificant number, of
objecticns cr pessitle cbjecticns.
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CUESTICN: Mr. Strauss =--

QUESTICKN: Ezve ycu 2any idesa what percentage
of the total are prc fcrma?

MFE. STRAUSS: I dcn't think any of them are
prc forma in the sense that they are given nc review.

CUESTICY: Well, I didn‘’t mean -- a 1lc+ f
things are pro forma which get a review, but that they
are in clear cemrpliarce, and +tley gc keck. There rust
be a subs*tantial proporticn cf them that give nc trccblé
at all at the firs+¢ level,

MRe. STRAUSS: My impresesicn is that that is
so, ¥r. Chief Justice, a culstantial rprcportion.

CUESTICN: Mr. Strauss, woulé you regard 1¢e4
as an ;typical Year tecause this is an electicn y=ar?

MR. STRAUSS: No, my imrpressicn is that it is
nct an atypical year.

QUESTICN: Dc ycu anticirate 850C mere the
first six months of 'EE?

¥R, STRAUSSe We have no rezcon to think-
Ctherwise.

CUESTIONe Sc 40 a day?

HF. STRAUSS: Is that right?

QUESTION: Whatever it is.

Hew much cf a staff is devected tec this, dec ycu
know?
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MR. STRAUSS: No, I don't know the answer to
that.

Thank you.

CEIEF JUSTICEF BURCERs Ms. Ashworth?

ORAL ARGUMENT CF TFEVA G, ASHVCRTH, ESC.
CN REHALF OF APPFLLEES

S, RSHWCETHEs Xr. Chief Justice, and may it
please the Ccurts

The Voting Rights Act requires a ccunty
jurisdiction to submit changes before implementing those
changes. There is no questicn but that the Act that
created electicn law changes were submitted tc the
Justice Pepartment for preclearance.

This case arises rpurely cver whether cr rct
the preliminary step of filing, and whether or nct an
electich date which must be pcstpened tecause
preclearance ccmes tco lats tc hold it at the time
scheduled, mrust b2 sukritted to the Justice Depar+tment
fer preclearancé. The facts of this case involves two
acts #hich were enacted within three weeks of each cther
which created substantially differant gcverning hodies
for the Hampton County Schceccl Ecard.

The first act, Act 2 =-- S47, excuse me -- p2de
the positicn fcr Ccunty Fcard cf Fducation elective.
This act was submitted and rrecleared bty the Justice
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Department.

Sutsequently, Act Eu4S was enacted which
abolished this board and devolved i%¢s pecwers and duties
upon the second twc bocards cf trustees. This Act, as
has been pointed out, was nct submitted for twc and a
half months. The reason, T have been told by our
office, is tecause it tcok that lcng *c ga*her the
infcrmation necessary to comply wi*h the requiremerts acs
tc the infcrmation they want sulmitted with the act.

This ac* was submitted and iritially cltiected
by the Jusztice Mepartment. Tha Justice Department was
regiastec¢ tc withdraw their ct-ecticn, which they diid,
on MNovenmber 1C,

Tre prctlems tha* are at issue in this case

i

arise purely over the timing of this prreclearance c¢cf the
seccnd act. The seccnd act prcvides scecific, ons-time
filings cf Auoust 1€ tc 31st, and regquired an‘electicn
to e held on Novemher 2. As cf August 16, there had
been nc rreclearance c¢r cbecticn frcecm the Juctice
Darartrment.

The county electicn ccﬁmissicn therzfore was
faced with the implementaticn cf twc ccnflictirne acts,
the seccnd one, shoulé it become precleared, wculd
abclish the first act and atclish the kcard establisted
by the first act.
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To comply and to create a good faith effcrt,
they allcwed filing tc tegin for rocth cffices. This
filing, rursuant tc the seccnd act, admittedly tegan
befcre preclearance was receiveds The Pistrict Court
found filing to not ke a Secticn £ violation in that
filing did not constitute implementaticn of an act bhut
merely an administrative or administerial acticn
necessary to accomglish the act's purpose, and not a
chang2 from Section S.

The Court further fcund that even sheceld this
be a Section & change, it was rrecleared retrcactively
whz2n the act was precleared.

We would submit that filing is ncet
implementation of an act. It is purely 2 rrelirminary
ster that will Fte null and vecid if the act is initially
or subsecquently -~ excuse me -- subksequently okjected
tce It is an administrative or administerial step sc
that orderly elections can rroceed.

The Justice Lepartmert has until recently not
objected to tlese rpreliminary stegps cccurrirg. Twe
months trefore filing began in Hampton Ccunty +<he Jrstice
Decartment afloued filing tc begin and include the
county offices pursuant to an act which established
filing dates tefore they precleared this cre act. 1In
Herron v. ¥Xoch, a Federal District Court case, the
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Justice Department, aprarently as late as 1981, urged
the Court to allow a primary tc ccntinue in the hcres
that they would be able to preclear the act before the
general electicn. The Justice Lepartmert has alsc
retroactively approved changes that have harrened, and
this Ccurt has ackncwledged the possitility of
retroactive aprroval.

The actual implementation of the act, we would
sukrit, would have teer tc rave held tre election tefore
preclesarance or in violation of an objection, rut that
did not hapren. #When the Justice lepartment interpcsed
an cbjecticn, an electicn was nct held rursuant %2 the
seccnd act, bur the first act, even *thcuoh that tcard
weuld, cf ccurce, te atclished ty the ceccnd act steculd
preclearance come.

Ané seventeen days after the general electicn,
that's exactly what hapcened, the first bcard was
aboclished by ar aprrcval c£ the seccnd act. Fellewing
preclearance of the act on Mcvember 19, the Electicr
Commission set a March electicn datg for an election to
Ee held rcw pursuant tc the now precleared act. Tte
appellants claim this date shotld have lbeen precleared.
The Disérict Court found that setting an electicn date
and condtcting this election was not & change in Scuth
Carclina law tut an effort coomply with the law and the
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precleared changes.

Secticon £ has been varicusly interpreted Lty
this Court as having the effect of suspending, freezing,
delayirg cr restponing the implementaticn c¢f an act.
Submission of an act to the Justice Department is
surrosed to be a rarid alternative, a sreedy methcd cf
enforcement.

Setting an electicn date in this inséance is
simply an unfreezing ¢f a pcstrcned electicne The
electicn date is therefore a substitute election fcr an
electicn that could not ke timely held at the time
prcvidied for in the act purely because the act was nct
precleared timsly. If ncw there is added on an
additicral reguirement ¢f rreclearing the date every
time(approval should ccme later than the anticipated
time fcr the electicn, the alternats remedy cf a sresely
alternative of submission tc the Justice Derartment
would never be realized.

Certainly wve wculd éutmit that the filing is
ot implementation cf an act but merely a preliminary
ster that is null and vecid should the act be ultimately
objected to. lLikewise, the election date was simply
unfrozen and reset following preclearance of this act.

Fcr these reesons, we wculd uvrge the Tistrict
Court be affirmed.
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CHIEF JUSTICE BURGER: Do ycu have anything
further, Mr. Derfner or ¥r. Strauss?

CEAL ARGUMENT OF MRMEND DERFNER, ESC.

ON BEHALF OF APPELLANTS -- REBUTTAL

¥R. DERFNER: I have a pcint cr two.

Although I den't think it is the central issue
of the case, the issue came up about what the
jurisdiction weas dcing in the two and a half months,
and obvicusly there is no record of that. Fhat there
is, what there is a file ¢f, althcugh it is not in the
record of this case, is the submission file, which ics
here on five microfiche caréds. It is nct in the
reccri. Aﬁd frankly, there is nothina in here that
wculd take more than a couple cf hours tc rut tcgether.

Thank you very much.

CHIFF JUSTICE BURGER: Thank you, ccunsel.

The case is submitted.

(Whereupcn, at 23328 p.me., the case in the

above-entitled matter was submitted.,)
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