JUMENT OF :

s Morgan, Jr., Esq., on behalf of
_ Appellants : G

‘j,nedden, Esq. on behalf of Appellees
 ,Hubbard Bsq. on behalf of Appellees‘

ttal of Charlea Morgano Jr.,‘on behalf of
\ Appellants R «

ek

F. Claiboxne, Elq. on behalt of Appellantg‘ 

19

1“32‘ .

73

g6
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Appellants,
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MABEL S. AMOS, as Secretary of the State of
Alabama, EDWARD A. GROUBY, as Judge of Probate
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‘who are. sum.larly 8i. tuated; ALBERT P. BREWFR,

‘as Governor of the, State of Alabama°
‘ GALLION, as Attorney General of the State of

MacDONALD
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Appellees,‘

EDWARD F. MAULDIN, as Chairman of Alabama

Citizens for Humphrey-Musk:Le, for himself and
: ‘all other persons s:Lmilarly sz.tuated ‘

Appel lee-— Intervenor: i

R | a;‘n’id‘,” |
JAMES DENNIS HERNDOMN , Judge of Probate of Greene

| COUY\ty ' Alabama X

Def endant.,
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i tegether.‘ We are confronted today wit:h a question, amonqst

‘1 others, which dlrectly relates to Section 148 of the Alabama

PROCEEDINGS

._—-.-—-—-.——-—-u—»—-.«—-

MR. CH‘IEF JUS'I’ICE WARREN. No. 647 Sall 2 Radnet:t 1

et al. Appellants, versus Mabel Amos.‘ et cetera, et al..
,“‘ppen\e»esy. |

| | Mr. Morgan. R |

" ’ O'IAL ARGUMEN’I" OI" CHARLES MORGAN, JR., B‘;Q

ON BEHALF OF APPELIJ\NT‘%

MR MIORGAN: ‘ W'e are back‘ ‘tod‘ay: inv‘a ‘r;ﬁaﬁter"off‘

gteat gravxty on the start of a new era in natlonal life éven |

| though 11, 15 not the beglnnmq of another term of this Court

'I‘he theme of‘ the next few years is to bring us

; 1 Code in both 1t5 aspects and a defendant Judge of Probate,
R from the state of Alabama, kJames Dennis Herndon.

Both the United States and counsel for Defendant

to ’the sDalstrict Court other tha’n f’or a hearinq«on‘ contemptj.

| | | It is thJ.s Court 's order that was violated if k‘any,:
; hY Defendant Herndbn, not the order of the Diafrict: Court. "
| 'l'his case is comparable to thpp only in the ‘sense that thia
8 COurt is much more clearly 1nvolved than th).a Court was |

B invol\'ed in Shipp. o

a 1ynching and the loss of a human 1ife., In this casp, 1t

1’
cow

J Herndon agree that for some. reason thz.s case 13 to be remanded |

'I‘he gravify of the case in ‘}hipp, of course, involved




mvolves what we consmer the theft of the mqht to vate,
Regardless Of the evxdence in the case, wh:_ch nuxte

clearly pomts, we be] leV@ - thﬁ eVLdence has b»een cmmmlaﬂ

ince we were ;ast here = whlch qulte cluacly indxcatc»:s the

T _——

St Ar ‘;-.,

d‘endant Herndon 15 in s“ontempt of this Court's ord@r.

Eess

RRE. would cite to you the flrst part of qection 148, ‘

challenge the cunstltutlonality of the second pax:t of that

e T————

ke B R T T R

statute, Wthh states, 1n“ effect that the ballot shall ncvt

‘ 91. be prmted unml 20 days before the general election.‘ ; ‘

' The defendant rece:.ved a copy of the dxssolution c:vf"_ |
; the order of the 1ower court on the 14th He had his ballotek :
1 back by the 17th, the day on whlch he ie requlred to have had
a‘na*me‘ ‘removeg't fz;om ‘the. ballo‘t, byAléb;ama law, avnd in his |
;f h“a“s‘té,‘ (t‘q d'elyé‘l‘:e the némgs qfr'tlié, Neqfd “cand“iéates ,“c"j‘rﬁom‘ the
?f bauég. L o | N
‘He not only v:.olated the order of Lhm Court, bwt
! vmlated the flrst provxslon of %ectlon 148, q‘lnce ‘thiﬂ‘

*‘ .@ /last electlon Alabama now has moie. eleéteé Neqro off1c1als

;;;. tha'x any other Southern State, | 72 | |
Addltlonally, ‘one ‘mere . offimal has been appointad

! The 17 Negroes elected in thls election to ac‘un:.ttealy mxnor

1 posts by the NDPA equals the entlre number of e]ecte:d r‘pqro .
¥‘ ofric:.als in the entire State of Florida, for znstance.‘_“‘ |

Thero are now in. the South, of the bpst ascerta nab"lm .

tefﬁhﬂiql,uas that we' have, Negro eelected public officia 13.




ore ﬁgy b& up to Qﬂo but those are the fiqures cf thek

g&mmgrn Rpgxonal Counail Voter Project.

Duxlng this four years, of eourse, we . concern

-

2{;‘njg that we axe about to 1ive.‘r”
| R Py |

2 meﬁaiV VLolated the order of United Qtates Court. :IﬂhaVe
iﬁmm involved 1n a case, involvxng a man standlng at a door

| T unxvexsity |

twehav@~witnessed riotsth.ﬂisaistipﬁijata univetsit
“ﬁawitﬁaséed ovattiy ebﬁteMbtdous~écts; fwé;hévé~ééenvdistfict
‘Smkms pliloried. and others too, and ‘that is free speech but
ﬁﬁﬂ 3p@ecn, of course, stops when the court order comee and

‘ r& twm are Drdered to obey 1t,

'?t Eefendant Herndon, 1n thls case, was faced with the

t~f~gmsatest threat a man 1n Greene County publlc office could be

‘fmmﬂ wzth, no doubt. Unlx&e Macon County, Alabama,{whare

i

: wm: do %ave a more coa;esced movement for true inteqration and
_gﬁitics, in Greene County the Probate Judge foun ‘nimselfi

ﬂmﬁeﬂly faced with the xmminent election of four Negroes

ﬂﬁtha flvt~man county comr

p\mm1cnunty board of educatlon on which one Neqro then qat;V

‘

ﬁﬂw& are not a 1¢t of folks there. You would think o one

F @umelves in the South, all of us, no matter which siﬂe of the |

‘?gﬂitz@&l fehce we are on, ox otherwlse, reqardinq the upcominqr

| Eor a number of years in the €outh men have contuma~k‘

o

‘fssxon, and two Neqr0€3 to the five”‘,f’H

This is not a large county, this is‘a small coﬁhty.fﬂ”

SRENE .



’

7

')mew each other to read the depomtxoms., All the white

”poli“cmns just get together every now anlc‘i then.j There is

’an affldaVlt ln ’che record now that sqs, "’Well I have seen
L. l :
R. ‘never even see each other.

'rhey all subscrxbe to newspapers but nobcdy seems to

They have - all gct televis:.on sets annd they have got two ‘
| televxsmn stations that they receive clearly » one from
7 Bzrmingham and one from Merldlan. ; | | R % |
| But: the white public offirlals ]ust didn t know
"‘m‘yvthing about this é but‘ ‘they never c‘ampai'qne‘d ]for off‘ice“.‘ :

‘ “Q ;  Where J.‘R this? | |
A It is right over next to the‘Mlssiqsmpl llne
| The ND'PA é’éndidate‘s were elected’*from thr'é‘e ,covnties‘a Greene,
B borders on Sumter. »emd Marengo, and those are twd of the
i countles where they elect off1c1als.“

LN | iSouthwest Alabama° "

A ‘Well I would say it is more centrali —»~  
Q ntral and west. - | H |
A “Cer’itral and wes‘t. “It is right up qgai‘n:ﬂ:‘thisﬁ

0 What county seat?“ L

| Gregn‘j"‘ is next to ‘ Sumter anjdi ‘Vthe’ county seat s ﬁuﬁaw, :

Q  How many counties are there in Alabama?

them playlng domlnoes most every day", but they just, sort of,‘ |

‘ ;‘ even read them, except Lhe Defendant Herndon, he did admit that‘

A « Sumter lS next to the Mississippi line anﬁ thpn




| Si‘xwvﬁs.éife:n o

And the county seat 15? e

‘ A E‘-u-t-‘avw, Eutafcer.‘: It is a'very s~mall town, it
i 3 couple thousand fo‘ks, 3 000 o |

It J.s Just absolutely inconceivable that on thef tace
of this record a deliberate, conscious decision was no»t Ma:‘le, |
that in the light of past h:.story my bnst pahtical judqment --"
‘ RI can: hear it now - is to stand ra.ght now and take the |
consequenc.es.‘ Leave those names off that ballot. |

'I'hey had the names put on the ballot. 'ﬂh‘e‘re»”w‘e‘re“k

| i :1_ 938 straight tlcket vot.es and the hxghest whlte candidate ‘

| gt 1, 7‘@9. So, he was right in his judgment. ‘PRe ‘would“ uhmre‘ g
been serv:mg w:n:h four‘Ne«gro publlc offlcials cn the county

| governing body. S o

Now, thJ.s is thé county where the greatest rlsk

; {‘oceurred because tha.s is where the NDPA had the number of
k candldates runnmg for the county governmg ‘body. . That was‘
‘most important. ‘ |

' | In nearb, Sum‘*,r they had a ﬁan runninq for the

. chairmanshlp of 1hé board of education He qot elec\teﬂ. I
tecall that they elected e, | |

! ‘Q i Mr.‘ Morgan, you are now «statinq your aubmilsion |
i blﬂ: this is not what the record shows, is it, as to the reasona‘::'
B P!‘Ompting the respondents? | | L

A 'I'he reasons == to. give his reaaons -




a,Of course, the only reason we have "

The only reason is hlS reason in the recqtd

*A _ Right.‘ He has seVeral rcasons. He says,-

‘ .
¢f first that he has read the neWspap@rs. he saw the order was .
i ,9 ! Ly
rein

j i appll@d to the local mndidates; that he dldn‘t think he

+

was covered by court ordex and that none was served on him,

personally. t:hat he wasn't represented in these proceedinqa

PR R A T R R Y S P

o

ngs, that he dldl’l t have actual or constructive knowledqe of

5;-—;,«‘ sy

T s

3 thve ardexs of‘ tzhxs Co\urt, that he did ;rs he s‘a}'s, read some-
t*sing about 1t but he just‘didn t unc’iers{:“ahd i‘t‘ ‘

‘ Now, in Alabama you don't have to be a lawyer to

Rerndon in the. case of Herndon versus Lec, whlch was th&
] f?é ”
¥ last electlon case ;m Greene County and in Greene County in

s i 1966 the Circuit stayad the general electlon.
[

°fflce. not by virtue of election, but by virtue of the

fact t:hat the matter is’ Stlll belng stayed and there has been

% ,
We are rtht back in the same. place.

stated, he knew something about it_ but he didn't know that '

ba a J‘udge of Probate, but it just happens that Judqe Herndon

'Q' is a lawyers It just happens that Jndqe Herndon was z\lso tha ~

The sherlff there, whose ‘name is Lee, is qtill in

| B no electlon., The sit‘uatlon J,n whlch we find ourselves now is;

For, all of a sudden, one of the parties in Herndon‘ '

No, I would 1ike to know what .Ls; in the re'cord

before, and “that he wasn 't a party (‘leﬁendant to these proceed—‘




I3

: pan has the r:.ght to remove his name from the ballot

'1‘ am, of ccurse, ar'gumg' trom what I think :ié
clear from the facts and clrcumstan\ces.‘ ﬂte‘h‘as ‘giveln vp‘rying 1
reasons for doing xt I think :Per‘haps: the‘y“cbufid‘ be made |
te sound consmtent, but I d\@r.'t thn.nk thdt they ax‘e.‘f‘“

Q I suppose that there are J.ssues of fact.

| A 'J?here are issues of fact involved in this and
!v Ithink it: pretty well boils down, subgectively, to what did
‘ 7* he do. | | | |
| Reposltions havea been taken from eVerybody exc‘e}:}t‘--—‘v -
we have offered affidavxts of four of our candidahes plus a o
fifth person. We have not offered affidavits of t'wo candidates"“
Ne got these on Christmas Eve and our cand‘%dates dir‘i not: get
| 7‘ back home until Chr:.stmas, late Chrmtmas. - : o

;’ J L We didn't have ohe candidate who‘was 111 in Chicaqo. “

] (3
i 5

He is now 111 down there. the cha:.rman of the party, he was

. W 9("-._

not a candidate, the two board of education candidates, I think
| ﬂne son that comtted suicide or something. We juat coulﬁ
5 Bﬁt make that available. :

" We have taken depos:.tiona in the District Court, |




3, COurt entered an order wvt:h the consent of t:he defendant on |

. | | the 20th of December enjom:mg them from taking offxce. |

| ‘*,': Herndon wag taken. He, being fully advised of his constitu-—

| | | around that same time, and 1t was. then forwarded to e, and .

| '8 number of "d@:poﬁiti.oﬁs; and the Unitefd states !h(aa takena 3
;‘ mm\ber of depos:.tmns, al&o. and thay have been forwarded to
‘tbxs Com:t by order of the Distrlct Court. o
T How dia those depositlons come to be taken?
i 1 Was there earller contempt proceedings involving the District' |
1o court -s,v‘o‘ﬁrde‘r? | | ‘
| 1 A- ‘5 No, sn', the Unlted States, in the District

| court, filed proceedings there to enjoin the white cemdidates “
B fron assuming offlce. EL |

In those proceed:mgs, in thls caoe, the Distrylct '

" Both the deposn.tions were taken at that timo, and :
’ prior to that December 20th order. ‘ ‘I‘he deposition of Dfefendantv |

1 = ! S :
; ‘tx.onalj rlghts, a_S‘I rec’all ;xt, after that ord\er w*ias ‘envtere‘d or

also w:.th the understandxng in the record that it would be
; \’{{ sent to this Court. | | L

| Q“ | Mr. Morgan, isy there a question of law t\’ere

i whether this J.S our ordet? | -
W o A - Well, szr,, I think it WOuld be convpnient to bo
: | ~“b1e to say so. I think i:hat: is the position -~-' | |

| Q Am I correct initially, that there Was an N

" order of the District Court, an injunction, waan't th@re?

100




e i e

e

courts vas wrlt’cen in the Dlstrxct Court?

e A Yes, sir. ;{

,i‘ ; | Q = And thérn ‘t;hat wé‘s“‘di.s;élvefd“ by t‘:ﬁefc?our‘e :o\f‘f

Apéeaa?ls'? e | = | S SR
§; ‘A  ENO, that’wasdiésolv@d’bythethreemjudge dis#ribt
f ee:urt. s | | ‘ i |

[i Q By thé th‘rée?—j‘udg@ distfiﬁeft cbur‘t:; And whén
’ yeu caine h@re 1ast, We, I gather, before the arqument, was it, .
relstored ‘the Court s ingunction? | | | }
[ A We went in and we took the words of Mr. Justice

stewart's order and pretty much wrote an order that way AT

i

!

on that day, as I recall i!:, you restored the order ——

YQSy Sir-

Q‘ And that, I gather, was phrased in the District

xwt a restraa.ning order, a temporary xestraining ord\er out

of the District Court on,‘ as I recall, September 18¢th.

| It was then d¢issolved on or about October ll. “‘I't': -
wasdissolvad on the lOth but wasn t filed untll the llth. :

He were here on the lzth We then came back on the 14th and

0 Ve restored it after the arqument? :

o .

,A | Restoration of 'I‘emporary Relief I am not
q\!ite sure how we titled L’c, but what we asked for was to hav:a |
the oriqinal order of the District Court reins(:ated. Fm'f:;«

‘of course, the District Court, by then, had diss‘olved ita iy

nnnnnn




sg what you d:Ld was you remstated the order and
then on the lstb e |
Q | Can we use the word "reinstated""

A It is a v@ry short paega. I can find tt -

1 fthe order, aid we?

; the words.

L

9 You don't thmk that that pr@sents a questmn

whether J.t 15 our order?

A T don t thx.nk 1t does, but even if it did it.

R ST e

weuldn't matter.

e

0 Well, it would matter as to the contempt proceed

E s.-::._:-au_‘,xﬁi;‘.x

ing m thls Court wouldn t it?

A‘ N‘o‘.“
@ wmy?

‘A“ Because I think the Merrlmack case clearly ‘

i mean it is also not here for contempt and the same thinq is

TR

. true m tha Sninn ease.,

Q Hf Well the decmion doesn t have to bﬁ the
order of one or the other, J.t could be thca order of both.
2\ : Sure; i - ‘ |

0 And if it is the order of b{oth what do you .

suggest?

| Q We c fertdlnly dldn t spell out any of the term»s R

. A No. "'remporary relief was reqtored", 1 thmk, are|

e
H

: says that Just because jurlsdictlon LS :m another court doegn X+ .




‘ ’;A : Well, lf .1t lB thxe order of b(;)t})l‘ I wo"uld
3 gquest that é.c far as judxcz.al admmistration iq coneern@d,
this Court shohlc. speak to the question. i 8

Q Wh},? Why, for heavens sake?
| p. Becaua‘e | think it is in contempt of this Court

Q Well, if lt‘. :.s the order of both, it is also e |

T L —_— T —
S 2 S

b S, e

m contempt cf the lower court. 1sn't 1t?

A Surely, it would be, yes. ’ Yoﬂu eo‘u‘ld ‘be in :
i contempt of both orders at the same tlme, but I think techni—- :
E T
cally speakmg, _ they have dlssolved their order. e -,
g 1 thJ.nk the Distrlct Court miqht very wpll he a
‘:s ;}foper plaae to gather evidenee. o | ‘ | |
FI - Q There are certa:.nly cases, which make it quite
plam in this,‘ the same action can be in contempt of hoth the |
lower court and th:.s Court. " | | |
A Oh yes, sir.,
‘Now, Section 148 again has an additional santence

1

|
: % The mstory of this sectxon DI
é | Q  ¥ ) Just to clarify, do you say that it ia that it
gis Just ouxr order. per:.od? | | |
ﬁ - A %11, I tlunk I have to take that position, becauae
k Ireally think that is what it is., ; Sy
% me do you have to take that position?
“r‘::'l‘hat is what I think it is. ‘ 

o If it is the order of the Distnct Court, t:oo, ‘

iy




i from here?

4
H
i ;L'

senc:,tor General and with many others.

n deYO“ ‘s"til\l' insist that the order to show cause should issue

do you Stlll insist that the ‘order to show cause should :mee

, h‘zé;re?

A Yes, sir.

T believe th.‘at: . thef order should‘ is‘sue t‘wze:t‘::ei ahd ' tﬂhe

i pohcy reasons fhat I believe and dJ.sagree on shcaw with

-

- The reason that I thlnk the order should :Lssue here

! f is because 1 thlnk that. this Court. sets the pace for every

| A E District Court in the South, and across the land

I belleve that ths Court should show the way.‘ :

Now, ‘another sentence ln Sectlon 148 which we attack

j the constltutlonality of, ‘and that is the last sentence that
says a person cannot appear under more than one party label
; or emblem on the ballot., His name cannot appear twice.‘ |

Well this sentence was added to the Alabama statute

*

:i whzch previouSIy contaa.ned no such prohxbitlon. In the year, e

1909 it was’ added by amendment followinq, of course, the .
dlsenfranchisement of Negro voters in the qouth

'I‘he primary came 1nto ex;stence in Alabama about

‘19’03 Alabama used 1iteracy tests, property qualifications |

and we also had a grandfather clause of a type' We called it a

A I CO“ldn t hear you, I am sorry. the last part. :

Q i If 1t is also the order of the Distrxct Court,

L e



B ﬂghtlng grandfather clause if ‘you fouqht in any war.
‘ Just precedlncj that in 1892 in Alabama there waa
great pol;\.t:.cal turmo:.l Rub:.n F Cobh vas running on the

] p@pulace Ticket. Coalltion and | fusion was taking place

e

all over the South.
1894 you ‘had ‘the same’, Cobb lost by 11,000 votee.‘

‘ 1994 h‘e lost by a greatef margm.‘ In 1896 you wy.ll recall o
f that WLlln.am Jennings Bryant was nominated bv two political

| ‘L partles for President, by three, really, I thlnk the pre~Civil
: ‘Repuubl;cans wex:e w:.th hlm also. L

At that time, there was a dlspute over who would be

| % vice pres:.dent.‘ The Democrats nominated Sewell and the

P‘opixlac?e nomi‘na:ted‘ Tom Watson. The fusmn movement in the

f: SOuth at that time somewhat different in New York and the ‘“

.‘:; rest of the \,ountry.‘ The fusion movement offered ‘an opportunité{w

for a mnnority political party to. attempt to reach out and
Ej‘bring Neqro veters J.nto its grasp, emd in those electiona in
! S
g ! :{‘Alabama, there way competition for the Negro vote.‘

'I'here was: racmm that resulted after the elections

of 1896 North Carolina. | Tt resulted 1n a terrifyinq politieal‘: fy

i J,problem to a number of urban %utherners and a number of Popula

B becauae there wezeabout 1 000 elected Neqro officials in the

Populace party went. down into destruction.

b Now, this political movement :l.n th:.s ‘State with

%

15

B kState of North Carolina in. year 1896, and in that context, the

ce,




Hsectm“ 148 on the ballot cannot accomplish fuqion, they can- I
| pot. ,,,m a Democratic primary election. and the practical .

‘”geason they can 't win a primary election is because bv

,.,»‘

B the state s own documents approximately one-third of the voters;"

1,, Alabama now are illiterate or semi 1iterate

If you walk into a pollinq place in a primary

\e],ection, the ballots are arranqed differently in each pollinq ‘l

3chetw'alphabet So, consequently, you have to walk in and

. mark and mark and mark

These ‘same candidates here ran once and lost and

come back and win again when they can vote a straiqht ticket.‘

; ;@“‘If you cannot combine in Alabama you are not’ goinq to be uble :

to have this party move out in an inteqrated effort to brmq

forth the best candidates it can find frOm all political

”~

parties as well as its own. ‘1 R ‘:
,Qii{ Wherejis our,ordég?
A ‘ Yollf Orde‘f e

‘ka | The one you are talking about the order that
ﬂus Court issued | e |
A '}It is not in they—~~
Q‘ | Well, I am sure 1t is‘here,iI just can 't find
1t rust be in SN i |
_:I think you will find 1t<ln the journal. S

“‘It says the order restorinq temporary relief

16




I

i‘s
. Thexe was one that preceded that on the 14th and I

: B ‘thymxthat wacs the one *Lhat restored -
Q | Which ums are we talking about?
A :t thought we were talking about both. wen,
e' ithink we ;are talk:.ng about both of them, s:Lr. | i

| :Q‘ I gather the -- we restored the one and then |
1 continued the restoratlon Wlth the seconﬁ.‘ |

B I reckon we are talklng about the order of the

‘1 14th which was restored by the order of the19th a“\d that at

| &
’ least gets us to one order.

qectlon 148'8 last phrase. whlch we do have under

impartant to think in terms of Williams v Rhodes and the

1
_3

problems of the administration of the law as far as the future

“ ),

] i is concerned so that there do:h tha‘ve / t.o be later “ele;c'tion_s, |
| Ef’il cases brought on the eVes of elections.,

So that matters can be adjudlcated lonq enough in
advance so that people w:.ll know what they are doing. |

\ | I just point out to you that in 1960 -- we heard
Great deal of talk in this election about the electoral
;,icollege e but in 1960 had it not been for the L:Lbera1 Party
line in. New York John Kenn\edy would not have carried New '

‘ i‘uYork, and had John Kennedy not carried New York the 15

b 3 ‘electoral votes that went to Harry Byrd six from Alabama, - |

“mtmued pendlng actlon upon the Jurlsdlctlona] statement. Gy

attack here as a declaratory judgment and T think it is verv o




:fr‘@m Miseissa.ppa., end one from a defaulhtmg Refouoli‘oah ¥
Mto,_. in Oklahoma would have b.e.en suff:.cient then to ha\m L
on thxe election mto the Hous»e and then to have thrown
t‘ ,1so mto the electoral collnge preced;hq that time.

There is no‘reason for the restrlction t:hat I‘can o
ﬁnd for ;:he ant:.-fus:.on movement other than to restrict;
_ tbe actlonc: of third paxties ln the same manner‘that wasg
/i maemned l!’l W:Llllams v - Rhodes. |

| 'I'he party cannot place the names of other nomxnees

on the ballot, then it flnds 1tself in deep Hmffmultzy.
I[ In thz.s case, of course we flnd that with respec£
to the electoral vote - and incxdentally,it is quite
important wlth respect to that vote for th:. mattere to be
a adjt.dlcateda | |
We have some veﬁ' real prob’exﬁe ﬁere with respect
| to the pr:.mary law J.n the State of Alabama whxch aliows you
] to have a primary if you have azo percen\. vote in any cc)unté'.

o i

:_In thls last election the NDPA got more than 20 percent of

tho votes for office county-vude in 12 counties.. |
; ‘I“he combined vote' of electorc;, AIDP amd NDPA electm:s "
I"Wld ha‘fe‘ allowed an addxtional 12 countxes to allow us to |

' come under the prlmary 1aw and have this own party to hzave if:s i

°"" Pl‘lmarms in the fweure.

In short T w:.ll reserve the rest of my time and

oA

‘Simply SaY that we feel that the vindi.cation of this Court' i.

!




MR CHIE? J‘US’DICE WARREN ‘ Mr Cla‘lborne‘.‘
OR_AL ARGUMENT O‘E‘ LOUIq p 38 CLAIBORNE, ESQ.
ON BEHALF OF APPET LANTS |
| , MR C‘I‘:A,IBORNE: ,‘M‘r‘. Chi,ef; Jgstice) may it piéage -
@m CQ&”tm‘ : "L | | - | o V

Flrs’f. a wwrd about a matter of contempt. ‘ W'e dfo'n"'t |

;ft a&md t{a us that the order of th{s Court merely reatori'\q
s a &etmlm‘i ﬁrder Of Lhe Dwtmct Court, amd the v:.olation of
-, m f:.am of Lhe order of thar Dlstrict Court miaht bie viewad

ma %1? as a c%ant@mpt of the D:Lstrxct Court's order as a

»%ﬁ@mpt mf ths.s Court'&* ordar, perhaps of both.

- ‘ﬁ both, or l,f only 0£ tlw Dlstriét wourt‘s order,

it mm w@m t:m us appropriate for that matter to be .
‘mlam& nore fully :Ln the District (‘ouit, smce there are,
M f'~tmﬁly, dmputad qwestions of‘ fact to be exp]ored. o
i i,fm one hmd, Judge Herndon,* as we underatand it.
y %és mwm sxmmetime back with a copy of the ord@sr of the
!&&me Cmurt c}f sezptember ].Sth. | He waa, thefefore, ‘presuxﬁt‘abT
iﬁwiy aware af ita ‘terms and how it applled to him and the e
‘@W&é&&ws in his mmnty | |

Ef %m mdew@éi not:».ce that that wary order which he

19

B f"mm o mkﬁ any absolute pos:.txon thh respect to that matter. |

i \

b %K‘M‘y mw@x*wﬁ and stud:.ed and, presumably, wasg ready to




| 1% ‘that came home to‘ hlm or naot.‘ Under those circumstances, it

effectuate' had been restored by order of thiq Court he

:ﬂ‘needed no further notlce :Ln order to act on it:.

»

It does appear, however, that he received 10 fermal

mmum.catmn of the actlcm of thxs Court, either from clex:k

:o\f thxs; Court, ,o;r from the att;ormyg ,rgp-refsen‘t:ing Alabaxm@
before the Court. i | o | "
| Why he rece;ved no notlce from‘the Attorney General sﬁ
ffice‘ in Alabama, is perhaps, one of the matters that |
deserves exploration. ‘ k

He dld, admlttedly, read sem@ accounts oﬁ this

COurt g actlon in newsPapers, but we are not clear whethe!:

sleems to us the matter is not yet ready for adjudication, that {
~ the Distrlct Court is obviously a more- convem.ent forum, ‘ ‘
‘;rf ;  thzat,, jutis\dic‘tiqnal‘ly, si\nce it was the o"rder: of ’thaty tz‘Ofuffvi: ,‘
‘}hzdweVe'r, effactive by éubS'équém; ‘o‘r&er here it v}aé viola«teﬁ‘,’
that court would have jurisdictlon to explore the mattar. |

:Q' Precxsely, what sort of order do you think we
“"5‘should enter, Mr. Cla:.borne, ox, :Lf we. adopfed that approach
| lto the problem? |
: A Our augges‘tlon,"zaur Honor, is that thm Court,
in its judgment, among other reliefq, direét the District ”
Court to undertake such further proceedlngs with resped: tc th@\

matter of contempt as it deems appropriate.

‘Qg" Contempt of what?




S A . Contempt of orders :Lssus,-d in the case‘ by Jﬁ\dqe
1 Q wOuld that foreclose the posaibilitv that there
}‘4 was 4 eont@mpt of the order of thms Court or would e, in

; effecto bc, asklng the District Court to . determine whether ‘

fT there haa been a centempt of the order oi‘ this Court: as well ‘

as of the District Court? Tl

j‘\‘ . ,] e ‘
} A 1 would suppose, Your Honor, the Court would
»‘ i

,; g wwh to leave that open,‘ "hat if the pcheedingB in the Distrlcﬁ;
:* c@urt mds.cai,ed that anv cog ‘.empt » whatever, had been eommitted |
B emfficxent to cauge isauance of an order to show cause ox such
| funher pmceeamgs thaf might be appropriate then the j‘
Ezstrict COurt m*ght reﬁer that matter baek here or miqht
praceed ahead on its own. | | |

. I wouldn't suppose ﬁhis Court would nepd to fetecloae “
| J.tself fx:om, at a proPer time, ccnmdemnq whether a contempt
on mts own order had been ~-- ‘

( | | » : _Q 1 am suré you see what is both@rinq me is a
procedural matter and Unxted States against Shipp there waa -
ﬁPp@intm@nt of a commiassioner f'o La}re tegtimony and that was

i
9 )s

zpursuant to an order to &how cause, wan”t iL. ‘iwhy‘ the

i

| defendant should not be held m contempt?
A f he T understand the proceequs in 5hiPP'
YQ‘&‘ Honor is eorrect | The ordex to show cause msued hc—*re ~

mﬁ in order 'eo explore the factual settmg a czonmissimmr B
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;'fw-,appomted by tha.s Court. « 1 | ‘
| . I am not su\ggestlnq that the Dlstmct Court stand
;n thé place of that commiss;on,‘bui: rather that since iL 2
; appears +hat the D:Lstrlct Court s order was violated that L
i‘ “ mlght; at 1east initlally, ‘undertake the, proceed*nq in its
: oW name on suggestion of thls Court when jurisdi d:ion is i Ve
reBtOx’éd' | o , | o

| | Q What the Dlstrict Court mlght have to do is to  j |

Proceed to. determlne whether there is a contempt of its own

B order and wJ.thout some further specxfication th:.s Ccurt: for

w}uch I know of no. preccdent maybe there n,s one, Distr:.ct

T

Court, it wauld be a 11ttle awkward for the District Court to
pxoceed to det@rm,xne wh@tber there has been a contempt of an.

order of tlus Court

e e PR e AT

| A Well T would thmk one would follow from :

? thte other if the D:Lstrict Court ~,hculd cmclude that upon
further explordtlon elth@r there were no cauqe to procped

‘ further in contempt then t would think that while this Couxt
wuld be free to reexamine the matter, that: would be the and
: f ofit o | | o
' My~—~~ | R
R "Q | Has there been any contempt proceeding initiatedf
«' in the Distr ct Court? | | | ‘

: A , Not by the United States, so far as I know,

| ot by the plamtiffs ;.n the case. v‘T‘heiUnite;ﬁ states, atd




i the pmceedmgs there, brecame a party, and dxd @cure
éozde*rsr the purpes\e of whlch was 1:0 me mt'ain ths statufs to ‘,
pfe\’@“t the promulgation and effeetiv@x*esg of elocticm in |
(;reene County on tt\e ground that it wasg dafectivp tmtil quchv 7
time at- t:h:.s Court cculd adjud .cate the 1merits, not proceed
: by order to show cause. ‘ .

FQ‘k Mr. Claiborne, if you wylll fo?qive me‘.“ I fnrget :
Is there anoth«ex reported :mstance of proceeﬁinqa in this

B Court on contempt,xn addition to thnp, is therp anvthinxa

else on the books?

P T mp——

o pe " At imame et W

A I think the:r:e m a very old case in sbmethlng%
Dallas but 1, frankly, forqet the it ‘
| 0 B s that cited in any of tha briefs?

2\ \thin.k i‘t is‘not. “'I"fhe ‘on];y‘vase T romc»mhm
cited herce 19 Merrlmack, whlch, as T remember, mvolvae | =
aCourt of Appeal and a Distmct Court on that whinh involwaa“

3 o order 1ssued dlrectly by Court of Appeal but aiqo inanvinq“ o

nrders of the Di strict C‘ourt, an»d finally Shipp, Wh;ic:h tnvolvM‘ ;

WY an Order of thls C'ourt, not even an. order of the thtriwt
‘Com:t.w L

The Distrxct C:ourt havina denied stayc: anc’! hahm'a
COYPUB to the prisoner. | Qo, certainlv in recent histnrv, T

«thlnk Shipp is the only precedence of ' sort.~




e v

r

0 There w:.ll be procedural tanqles. wan t there? |

fordmarllyf T ta}ce J.t, if we :LSS\X@ an ordar to s‘how cause and
2 k the sttrict Court to take teqtmonv on any factual
c@ntxoversy ' I gather lts conclusmns as to fact won]d e
‘subject to. exceptlons as in the cdse of any masters repart?
A I may have muddmd our own suqmeqt:mn, Your
an@rv. ‘It‘}re‘ally wa‘sxt.hat this '«Court take‘no aetio:n *itselﬁ

with respect to the mattcr of contempt excopt to 1eave the

sttmct Court free to procead on the thaory of nro tanto,at )

|} Jeast that it was the District COurt's ‘~~—'
Q- Should the Dlstmct Court proceed if it

detérmmes that there was a contempt en its orderq :m a con~

te,mpt proceve?dlng mkt‘:‘ha‘t court for contempt. of that‘:‘ order

emd 1e§ts alone anv q:uestiohs that concern a uc‘:'or"\j‘t‘empt of any

' order of thls Court.

[

—p— pr—
[ ~'._“>;.-=.a..1=—.~ PR

. A L I think‘so\.» I dare say that the implicafion i

s, L AT ST

of a provxslon in mandata of thic; Court expressly 1eavinq thes

*mm,

Dlstmct Court free of prOceedlng in contempt would carry

the 1mplxcatlon that thls Court, at least tentative]y

Re ewed the vnolation, if any, as one of that Court's order,~

g—,,—ua.';:m;.;;.. -

80 be lt restored here rather than am orlgina] ma+ter herc.\ i
| ‘ Q Well the D:Lstrlct Court quite approprlatnly“[
| !f should 'cake no action, whatever, under your formula. v Py
: A ‘: Well I should think thatz if the Distriet

Court Loak ne action whaLever on the arround that ita own order |

{




Mde’xﬁil?e'd and wa$ “0 10"{931? a \ﬁasble caurt orde\x; which |
could be violated then thls Court would have t@ examinre the
Boeeer. | i

| If,\ h‘owém}‘ef ,  it to.ok no action bJGSCfau‘B@ it soma«
f ;\;‘from the facts already before it or then before it that there |

ws no cause to proceed fur*mc_r, beinq no sufficient indication

of crlmmal contempt, I would justify thojse proceedinqs. |

'I‘his Court mlght, 1ikewise, let the matter re.st‘ |
| I am notasug;ge»sting wh:.c:h, outcmme is mor'g ‘lﬁ‘ik‘ely' or more

| a‘;p;propriate.“ | (R ‘ - |

‘ | If I may, I would like to turn to the merits belcause |
really Umted States has participated here with a view to
spezgk' | t:o ‘the merits rather than to the matter of contempt.‘ 7 |
o As we see th:s case, it does :mvolve a sex:.ous |

| “‘abndqment Of the ?‘ﬂhts of Negro citizens of Alabama to fully B

paxticipate in the pol:.tical pa.ocass, and tzhat comes at a

| ¥ txme when they are reglstered to vote. ‘

I‘he questwn is whether thev shall be permittcd to | :

| : Gast thelr bal]ots for the candidate of their choice. I’ft“

B seems thls effort, like previous efforts, must be condeernned

,and that 19 so eVen xf one does not assume that this is a

E z dellberate dxscr:.minata.on on aocount of race, even though in
j ‘ hght of history, ancxent h:,stery and recent historv, it is
',';difficult to indulge in that assumptlon. |

What ltB stake is here, or its three riqhta, fhe

25




x-gbt of persons to assaciat@ togsther ﬁm: political purpoae
ferm an effectlve party, in tha,s casce, sometm.nq ef a

splinter party from the Demom:atic Party

|  t’he spec;tfic candldates 1nvo]ved here,to run for polltical

‘ fflGE, that is . to be on the ballot. ‘

| Fmally, and perhaps most 1mportant, ths- riqht:s of
‘a group of cxtlzens, here, as 1t happens, a majority nf tﬁe
citxzens :m these countles, to vcte fcr, to sel@ct,/cmt |
& their votes; for the‘candldate of their choice.

If they are. not permltted to do that, as in Greene

Countf, if they have only one slate, they are effectively

i 'dls«enﬁranchlsed. ‘ Tfhey don\ct, want to Vo:te for the-se:‘ other:

) ‘can.d.idaiﬁes.‘ ’l‘heir ow:\ candidates are taken off the ballot and
%i thelr votes for all practlcal purposes are defeated |

’ Now, that Was done :in th:.s cas,e. There were 6(‘7‘ |
Candldates to begln wmth tha.t is 10031 candidate‘s, I am

i only speaking of local candidates becauqe oandidates for
;f.i‘Presxdentiabelect, for national office, for qtate-wxde office"f
| vere dereatea. | | o B
 ‘ Theréfore, it seems to us, as a praétical matter,

Pethaps, legal matter, the cases lie only w1th respect to the

‘i"ﬂlocal candldates a.nd then only with respect to thoﬁe 23 of
(‘ them ‘who prevalled or would have prevailed, 23 OUt Of 67

) ‘Pproxlmately one-—third prevalled or would haVe prgvailed. “

26

'I!here is also the rights of the candmdates themselves‘l.‘ .
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’Seventeen of those were, in fact,‘ electéd in rﬁree
e@u»ntles. M‘arengo, Autauga' and Sumﬂ:er Countleag I’rhev were ,
,.elected, however, to. very mlnor posts'l “Ju-sftic\e -of t*h‘e P'eaa@e,%
“'J(Constable and, ‘in cne‘caée, chalrnan of the Board of Pﬁucatinn.:
| There was more at stake in Greene County.‘ Four |
aeats on the five-—man board of comnissioners,which governs

‘the county were up for elelctlon, and they were NDPA candidates
| 1 for each of those four posts.‘ The ;stata;stxcs make’ u perfgctly“ ‘
i;:c.les,ar they‘ 'wou,lud ‘have ‘p're:valvrle:d hatd they‘ b‘zeenbn the ‘bai‘lat‘. o

‘ Als‘o,“ rhere were two seats on the f‘i\ie—i-maih“boa;rdf

of educatlon, and Mr. Morgan po:.nted out th@ local head of

: ‘,thhls party was already sitting on the board of education and

' ::fthey were now two more seats up and again the Neqro candidates .

1 from all that appears would have prevailed for ’choae seats.

,‘Q Now. what de you mean by that? How can you -
] assert that? v | R | |

| ’A‘ ’ Thé way we judge the actual votes cast for the
“white candxdates were, at the best, takmq the cme w:.t:h 'che
;kv;highest nUmber, as I remember, 1, 709, the number of straiqht
; Party votes for the NDI?A tlcket, which was. officially reported |
to the Dlstt’lct CQurt on its order, was somethlnq like 1, 938 |
‘ Those votes, straight party votes, for the 'NDPA
ticket would, of course,have counted for the loca,l canﬁidates.
had they been r:m the ballot This is rather clearlv seen o

| if one looks at the sample ballots we have in the back of our




voters w}uch 1n‘cludes the Sl‘f 10>Ca1 canc*lidates. BRTE
Now, the general 1mpress1.on one ‘gets from readin»
] mt th.ere 23 Of the racord, m thls case. is at. heqt. one

E | Wnders whether lt is entirely an accxdent that where there‘

: ? Ms nost at stake, somehow, these candldates didn t appear

% on the ballot. ‘
{ ; Then one has a strong 1mpréssmn that there has

§= been a tremendous’amount of vac:.llation, the Qecretary of
fs{-.a(:e said she would cert:.fy these people, thon sho wouldn"t,
then she would finally, she dlan t-; ‘

'I'he reasons glven vary, from tlme t:o time. The

fmal and only serious reason that was ultimately qivan wa*s
| gzven only after this law suit was filed and never involfed ~
', before, ‘nor was it J.nvoked in other coun*ties, apparently it
] ~ was thought approprxate : to 1n.vokef i*\tin Greene Coufnty. f

: The net result, J.n any event is that the majority

B S NINSEN

. of VOters 1n these four countn.es were denled an opportunity,

v if the judgment of the District Court prevails, to cast their
vote for t:he candldates of theix ohoice. :

L Now, the prov:c.slon most immodiotely 1nvolved 1s‘

%l Sectlon 274 of the Corrupt Praotlces Act, which nrovides that

3 Vlthm flVe days after a person desiqnates himae’l.f 'to run for |

elect1Ve offlce, he must f:Lle a desanation of hi'a finanoe o
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E\,f‘:r;_‘{;tee t:hat fai]ure te do that, it is allegfed, is th

gason why these candxdates were klcked off the ballot in

.ezeene County and should have baen kicked off the ballot,
‘gccordmg to the State ‘ elsewhexe though the Judges of Probate . 

f thos\e other counties dldn't seem inclz.ned to invoke this

It is not a very cm.ta.cai provision of the election

*law‘se At least wx.th respect to 1ocal off;.ce, 11‘ you lk at
‘seme of the appendices we- flled Lhere you will s;ee t:hat t:hmae s
‘candzdates spent somethlng approachlnq $15() in the primarv

\ and general ‘elect:n.on wc.ampalgn.

Th‘e questicm of hav:mg a finance commxttee, a

‘treasurer, a disbursem@nt of expenaes, a tally of contributioms

! is not critlcal, :Lt seems to us w:i.th respect to that kinﬂ of

o:ff:.ce. Nor does :.t appear that Alabama i:ook this requireme.nt

: _Very seriously .

As I just aald, in some countles it appears to have“ |

been walved altcgeth@rv If doesn”c appear. as Judqa Johmon

;pomted éut, that the State offlcials themselVes invoked thisg} -
‘Provision sua sponte.’ Nor is it easy to see why ::.t would |
;}“matter assuming there is no corrupt purgose but simply an

3°"°r3ight, ‘why it would matter 1f this designation were filed‘

‘a few days 1ate if it been brought to the attention of the b

A “cabinet,

W‘nat J.s more, the provis;on isn t very clear on 11:3‘ ‘




w time they f;L;rst announced themselves as candidates on

,a,uch wt, but they never flled anythinq elsp.

They then flled a demgnatlon, flrst an announce«‘

| jerrt in t-.he sam«. form they designated themselves as their
ovm comm:,ttee, whxch is what the foxm prov:.des for as thouqh
tuas a very pro forma operatlon. R R
’ | | Q They all aia that at that stage? | ‘
i A b, They all did that, wh:.te anc‘i Negro candidates.
| v?or the whxté candldates that was apparently sufflclent For‘
" me Negro candldatesw 1t was no:t u. was held that they should
have flled @ second des:.gnatlon of th@mselves as their own
fmance commttee, if that is what they chose to do,‘ after Lh@y:
' fermally submltted their nominatlons as candldates bf this :

WPA party on September Sth

' Q‘ - Is there any Alabama statute that requim'-'s

‘ ble f111ng’>

| ZA The ‘Alabama stétute,whlch is reprmt@d in our
T- jbnef at Page ‘B—A, I believe, i.fa unclear whether more than one
Such desianatlon is necessary 1t reads as follows. "Wlthih
five d&Ys after i:he announcement of hls caﬁdidacy for ar;y )
:‘ foice each candldate " ——‘ thls is for State offlce --""'shaii‘
file with the %ecretary of State, and each candidate for a

Wuﬂty offlce shall f).le w1th the Judga of Probate, and each
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'qthe name of not 1388 than one nor more than five persons

: ,xelected to x:ece:.ve, expend, audit", and 40 forth,' "money

anary' It seems tO be cleax. as a matter of Alabama office, f ) |
appl).es to prxmaries. no suggestion that 1t must: be d»ene twice
and, md‘*ed the implicafion in this record is that 1t need

'not be done twice at 1east when you are successful in the

. N the party to wh:.ch you are affillated fnh\at_is pa;rjt"ofl ‘ the
R Ga'rrett, A‘ct;‘ and as to the G.arrett Act we say that fi,f: was
| not properly cleared under the Voting Rights Act of 1965,

'&nd, ’theref'brei, : cannot be made applicable ﬁ‘o‘thisz election.

; designation point? ’

‘County, Herndon v Lee. There is Judge Herndon and Lee is
' presently Sheriff Lee whom you were told is still sheriff thouqh

the election of 1966 was enjoined by Federal Court

‘She’-‘lff , Ga.lmore, could not be placed on the ballot because
he had filed his designatzon w: thin five days after he had
i accepted the nomination of the Freedom Party. rather than

’fi\re days after the party had certlfled his nomlnation. S

‘andxdate for a clrcult". and so. forth N “a atatement shnwin« [

Nothmg whateVer about doing it again after the

p:nmary‘,

Nor does thxs requiement say that you must announce‘

Q  Are there Alabama judicial decisions on the

g ‘,A" ‘ There is decis:.on involving peop]e 1n Greene

It was . there held that the Neqro candidate, the
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That is lnconélstex;t Wlth the’way m wh:.c); it

."was ’appll@d to thee white candidates her@. 'I'ha r)emoscraﬁx.‘c
1  party certlfled tbese whlte candldates and nof*»hinef furf:hxer

| j was filed by the candidates. T‘h,eir‘ desmqmaﬁ‘ian was «dfeeameyd

ffzclent back on March 1st, two months before they wer@

4‘§ ever nomlnated before the prlmary had been held

R | ' but especn.ally in this case, thJ.s requirement of )\labama
g | m, was employed unfair;.y because no, opportum.ty was afﬁorded

to these cawdmates to correct what is, J.n the circum«zmances,‘

v , & mere technlcal defect and that depnving them a 1::alm:'a on the I
E ballot and deprlvmg the:.r constitu@nm of a vo{:e iés to |
ke too much turn on too llttle. | i)
- Por tha‘t reason ,‘ we 'submi‘t‘ thé Judgmenf df; ‘fhei‘ law
| 1:)shbuld be reversed‘as.d new electmons ordered in. Gz;eenze\ |
] County | | |
MR, camﬁ'»ddsmcp: ﬁ'l".ﬁREN:U Mr‘; Reda,eﬁ. ”
ORAL ARGUMEN’.I’ OI' L DREW RFDDEN ESQ

ON BEHALF OP APPFLLFE‘? :
MR REDDEN. Mr.‘Chlef Justice, may :Lt pleasm ths» '
| ¥ C‘du’r:{:; ‘ | (RN o
The argument that T propose to make for tha R

? " aPPEJlees I represent here does not. bOV&f the contempt

Questio:n. Judge Herndon 1s separately represent@d on that

' so I will not be touchlng that.‘ -
| 2

Fmally, 1t aeems to us that Ln +hig case, geﬁnzerally. |
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f 'jmmﬁ that ﬁzﬁ,ﬁ mmm mg BOW |

“ - mh.&m mxﬁ% W,, mm

:z ﬁ*w& a mwm m: a ﬁis;adwmtage in a pa.m&: m?

on s f&w the mwmm ::m«:: I @mmdetr the aeunsel tor

@m mw%, MW mly, amﬁ tmm z;mly briffly, to an atta.ck, o

ing iﬁs@ﬁ;f to the mer::.ts here the 1 |
ymm,%imm

}: % mwsxm “-@r; that ¢

e $olic1,tor General

o mﬁ'ﬁ msi: mﬁ ft:hvgma avanuas anﬁ 1; want

‘ w&m Wif. xf ‘E{ may, m thsas@ msmts. ;

e %M ﬁimt *i:h@m ig a ﬁttl& mam\nmeptmn as to |
m M& W m&ﬁ lilm t:rst Mx&: the& u@ur!: t@ b@ar with me '
m & mm;‘

m m i:mek m téw :1.:11:15..23@ mf ‘f:.hls @ntzre pictUxe, .

mﬁa mmai@;m Gm&al mﬁ:@s a pmint, for mxampla in

mont,ed as to i:he rz,qhts of

1 ‘m mmm ammm‘; mm,, tﬁm@ in z}s:mx&: Cm:mty who wmm not

ekl pmmm w&r@ due to ha

? na %ﬁ% %ﬁﬁi%ﬂ

’mm %ﬁﬂm :m im:% m:&w: wmxtias, Au{:auga, Marenqo,

: ] M m&* *::mm%mt mﬁm wm mc:mmmxs, E}ﬂme of wham were

‘fﬁﬁf#:%mg, W m:f“ wﬁm %m zmt maposea, swm

G T




£ vhon weze the only peraons on n the ballot, because the statvs
gf‘ th eir electlon is affected | .

‘ r'ertalnly, we agree wmth that But we dcm t: mtend
to let the plcture be confuse.d for this reason 'I‘hat we r‘fonsi-
der the thxrd po:.nt that thre Sollcxtzor G@neral w«entiom in |

’bnef to be the most important pcunt as f:ar as the S‘tate vaf

Alabama 15 concerned, and that is the va1 1dity of these

attack th«a questlon of whether Lhca Garre\"t Act is c“lue to be

s\ubjeC‘te‘d- :‘t.o t:he Vo.ting ‘nghts Ac;-t of 19‘65,, prior \‘to‘ its
] L??;”‘effu:ac:}u‘ o o | k\ | | | | g |
L ‘Those are tﬁe questions‘ in thé éase. | Those‘ are’

| the queétlons that gave rlse to the case and that is w}mt we
f came here on the flrst time and | as faxf as tha Qtate‘ of |

| ; Alabama is ccm-cerned we are Stlll here. ‘

Now thlB is not to’ demean or mllttle the fact that
; this Gouxt probably has to decide tha i‘ate of particular

“ people that 1t has to d@cide, for example, whether there 3, ;
w‘ll be, perhaps, an electlon in breene (‘ounty or not; a new -
: electa.on, maybe it has to decmde that. | | |
It‘ is asked -to It has to decme f-hen, perhaps, |

| Whether certain persons who were alected under the NDPA banner

’ offa.cez,‘ but 'I hJ.nk it has to dec1de this beéause it has to

of the Garrett ‘Act, the valiai,tyof the other ;.é‘tat-uteasz under |

o s.tatut-‘;es: T‘he va*lida.ty ‘of the ‘Cor‘rupt Prac'ti»ufeys Act, the ‘v,aliﬁi[tzy' -

:,‘i‘ in these three othe:r c(mnt:xes are du\e to Qohtin\:e holdinq theirﬂ, :




| 1 80 unequally applled in Alabama that: such a flling was held

| 1 ‘car’idaces were concerned, and not goad so ‘far as what he

| hu"decxde the valldlty of the statutes and then then: application ~

‘f@ tnese partlcular persons aml I make thm point omly tc) ‘

| say th;,s, that the Sol:t.ca.tor General 18 J,n error,and I think
as he says. the NDPA candld;ates because they were not all

“of the National Democratic Party of Mabama, he saici, filed

“a declarat:.on af intem and a desmgnatwn of commltf ee on or’ |
4 before March l 1968 and that 'Lhézn he says the wh,u:e cancﬂiﬂates
1 presume by that hez means the candz.daugs of the Reqular

| Democratic Party ef Alabama for nommation in thiea primarv,

:“ | filed such a statement. |

'I'hen he sa:.d that the 1aw is so unequally applieﬁ

‘or, at 1eas-t x understand him to say this, that the 1aw :Ls
‘to be good for all time as far as what he- called thb wh:ite

| called the Negro candidates..

So we ---f7~

A I don t d‘xmk that all@gation has acLually
been made béfore for the reason --F . | R L

M Q Wel)., th@re has been nok findlna cme way or |
axmther as to the discrn.minatory s .

A 'I’hat is right Th:Ls is ’*“";iohﬁ‘that:‘ ——

I’,‘c@mpl@tély unwittingly, whxen he says that the Negro candidates,‘ ‘

VNBQITOI there were seme white and some N{eqro, but the canﬁiﬁates

Qo D:.d the Distrz.ct Court conslder that allegatmon? N




g M*Tletters of counsel The Cour+ 1s famillar with that It -

@ The District Couz:t f-_‘;u.sx-, up-nei,a}the Law,

A 'Dhe D:.stric:t Court found that the statutes
attaak' one, were not unco»nstitutional on their face, t:wo, ‘
b vere not shown to have been un@onstitutionally appliad, and,\w

jthree: ﬁue holdlng was that the Votlng Rights !\ct of 1965 was

| 1 not 1‘n1.01;ved,

Now, “hls, as I tmderstand it is the decre& that ;

i ‘was app@xaled from. It sam one other thing in the d»cree an«ﬂ =

! leth 123 people to start with, not the 67 that counsel apeaks‘

‘o‘f.&‘ We were dealmg wm:h 123 paople and 11: sald since we. have

”made theseﬁ rules, then what we are concernad vuth .1.‘5 a question7

‘»of S{:ate law and we are not go;mg 1nto the detail of it. ‘Iti
;'can be, handled in the "ustomary fashmn.
So that J.t da.dn't make that exammat:,on. ‘But the

' point is ‘t‘hat thef :recrord‘m thi‘s case_wxll. eflect that

| I ee‘unlsrél"s‘statementrwag w*forng with reférénm to the 6'7
'?;;f{ aqreement that they WEren't quallfled, and thw Was done bv

‘is in the record in th:,s r*ase.' Thms was done by lafters of

5 ‘counsel back and ferth ertten at the crder ef Lha Coux:t. i

It certamly is true that some NDPA candtdates '5;

5 filed on’ the same form that was used by other canﬁiﬁat@s, and

i

36

: that is it was ncst then gomg 1.nto detmls. We were dealinq ]

ol approxlmately, of the NDPA candldates who survu ved the oriqmal;;,: “

“flied declaratlons of lntent pr:.ar to Marcn 1 and that thPY

gk



that that d@glaration of J.ntem*: aantained a dasianaﬁion Of

mm;ttae and dseslgnated themselves; as counsel po:mt:ed cut. 3

Now , some did and some did not. With referen@a

that all six of thoae J.ndxviduals had qualifmed as aanxd‘ﬁatgs
t m the Demoeratie pr:.mary of the Reqular Demecratic Party of
E.'Alahama whmh was hel& on May '7 1963 that in the primary,

k[f thexe vere two candldatess for eaczh of the posxtions.)'

k T One, the NDPA candldate, of these six, the other

the cand:.date of the Regular Democratlc Party of Alabama.‘

; 5o, J.L was a two-man race, as I understand it in aach o e of
’i . L ' "‘ : S “ i IR i
0 these. St o . o ,,
31 'I‘hey flled 1dc=mtical paperzs. There is no question

i ;5 ab«out thd.t as far as I am concerned, and they were placed

T T‘; on the ballot, they were hem to be c’ualified to be' on the

ballot of . the Democratlc prlmary

j prlmary and, though 1 am not trying to contﬂmpt the casp, I do

i‘ :. j.“pomt OUt: as we noted 1n the brief, t‘hat this 113 an unrestrict
pzimary ’ that everyone is allovwed ‘to vote in it. it is not a :
‘ Ql%ed pmmary, aounsel, m hm brief, called Mabama a no-'

ny Staw when 1t comes to holding lta,primaxv.

P

8o I don 't ma}:e anx brief for the fact of who would

; w th@ 53,x people in Greene County who were left off Lhe ballot

o

my uuderstandinq is, an\d I belleve that these are the faacts;

Now, each of Lhese s:.x wasz defeated in ‘the Deemocx:atic' :

s

iy
kbt



‘ campalqmng aqalnst each other‘ ’ But in May that waq th@ |

Hg fésult. ; Now counsel makes a noxnt, amc’l I think thls is a
4 substantzlal quest*on e

@ They vere running in fzhe‘kéguxa‘r primary..
a “,‘Yesi, siz] . o | S
0 | 'I‘h'é!{r Wer@a ‘cérididat:eiﬁ“that par’r‘t‘y.

A Yes, sir. (A e A

g ‘I‘hatis what Jth@jix'péms were filed with

B A’_‘: ‘T“hé;lis mght ’I‘he %lica.tér General makes
',, % ‘4 very good ypomnt.. T think it rai%s a substantial questmn |
m bécause we were not-"coni' ronted wnth the partir'ulars of iti
A l”be:".or(raﬁ | | | | | | . | .
Let me 1llumn.nateb it just a little bit. They (‘"’lﬂ . i |
fi’e thése papers J.dentifying themselveq, and the law allowc;‘v
J it to be done in thxs fash:.cm, as a candz.date of or a candiﬁaf‘d
%3 eeeking the nomlnatien of the Democratic Parth fOT a particular“
gs,‘ ‘paaltxon .m f‘he prlmary | | |

-,
- i
fh !

i

B I\OW, what they are malm aming 19 thlB, that on th@

38‘ ‘




ﬁwnk to admxt that I have learned in thls‘came thaﬁfa masé :
‘mwtlng can b@ tW° or mﬂr@; but that is not a part of th@

| ;gsue here‘ | k |

That iszue was resolved unfavorablj to the y@aitmnn :
the appellees in the Dlstrict Court and the polnt on which
]dmﬂslon was made and we are nct ra181ng it here. ’

They represent that on that same. day they were

if unmmnated by the Natlonal Democratic Party of Alabama for the t
‘swm‘offlces in a;mass meetinq* What is said now to the ‘
§f Cmu% is that the. declaratlons o£ 1ntent, the desiqnatiom of
emmuttee, that they made for hhe handllng of their finanﬂes
;  ﬂm thls primary in Wthh they wera elim;nated and which fcr
;an;thatAappears thgy ware “°,1939@r a candldate because nobcdy?
‘!‘cr:):e‘w*c‘if the ”éanaidacy of. thésﬁé pé«ople, these candidatea and ’
‘Qﬁwr candldates of the party,until about ertember 5 rand' :

e

‘,Ithink that Lhe Court WLll recall that the record chows verv

: i i daarly that the certiflcatlonsof nomination descended ﬁrom

«‘mmtSVllIE, Alabama\81multaneously by reqlsterea or certifl@d

 jmml on the Varzous probate Offlces in rhe six or seven ceuntjes‘}

: ofAlabama and in the office of the Secretary of State of the
<7State of Alabaga.v’ | | |
Now, I don't know‘and I say to the Court I think

| ithas not been ruled on in Alabama where the desiqnation of

‘ mmm1ttee under the Corrupt Practicea Act may ih a situation

?iHWWhlch a party 1nd1v1dua1 does Ldentlfy hxmself as a




T W/ AR I

pruﬁlpant 1n th@ primary electlen pro@ess Qf one party is

1

1

5
1
v
i
o

sﬁ.nadequate compllance w;th the chrupt Practlces Act.\;“‘”‘

rﬁm and turns up later to be thﬂ candldate of another party

A
it -
;ﬂwtnomlnated hlm 1n a dlfferent faahion, purportedly Qn 2

('t mesame day, where hlS candidacy, ltself, was not known

[t E
{éuxmui a couple of months later because lt was not declareﬂ.

A" j‘ X don't know fhe ansver to that f T do sugqest

*ﬁothe Court ~"~i

meumss meeting?

‘A" ‘N0,‘siI§ The only thxngs that were filed

" after wbﬁld have‘beeh reports,ofyexpend¢turew Theqe would

%h&m beeﬂ guparate reports. ’

| o Well, doesn‘t the 1aw requ;re that once th@y
1;i b&wme tha nominee they have to file somethinq? |
:,£‘ '; & ‘Ak  Only reports of expenditures.

: !Q'ivahat is all? P |
“A,iw‘Yes, 31r.

“Q Well the other candldates dldn't file that o

A‘”Q:No, 51r

qu understood the point was that Lhe originaL )

When ‘he turns up 1ater to b@ o when he loses that s

0 Well, dld these Regular candidates file anyth1nq;]5

aﬂmr the‘“mass meetinq"? Did they file any daslgnation after :

e s



wou ané tne other group lost

f A ‘ nly in thxs fdshxom ‘ "rfhe 15w p#ovid‘éﬁs‘f th‘at‘v
“ those papers may be submitte.d to tha oﬁficer of a party wh‘are o

 the plarty conducts f?ﬂe p‘z*xmary. ; ThlS w111 constitute a

| 'r*he only th:.ng that has happened here is that there is not

i an 1dent1f1catlon of this 1ndlv1dua1 as a candldaﬁe aftel‘

May 7. 1968 because he 1ost the race.v

Q I understaﬁd that there is no dlfference that

| there is no. difference under Alabama law between the primary
Zlelectlons and a mass meetlng.

A I}ach may 1egally desmgnate a candidate of that“k

i i polltlcal party.

o well, the“ ¥ ““derstand Your Positlon to be SoR

”that, in - this case, two thinqs were held the same day, a
: p‘rlmary elect:.on and a mass meeting.

A I say that that is what the appellants say.

The appellants ———

QQ‘ Well what do you say?

;L:‘oecause they say thaf' t}xey were nom;x,nated by a mass m@&tinq
75 °“ the Same day that th ey lost in the prn.mary election, thatl
is W’lat RS L ‘ " ‘
| Thatis what they s~§y(;_ |

Ezl‘satlsfaf"tlﬁm to the Garret Act and the Corrupt Practices Act. |

A1 say that they say, and I assume it happened,




B

Q So the other sm@ is tne lme, the Regula:; ‘

R e |

PartY mﬂle line on ‘the pxs.mary, and the appellants say that

S o S

A‘ t,hls was% n@t only primaly It was. al‘so, w:xtha.;n‘ Alab@ma law ;
l amaSQ mé@tlng- CAN B ) i | : | . : | | )
i i A ‘ Well,, that WQuld be a separate thinq that they \

ot <o | o

[

v

Q And you say that ther@ is noth:.ng in t;he

i Alabam‘a ‘cases one way or the other on that.

A No, what 1 am saying is that there is nothing .

&
A

% . on the Alabama cases on is this- Certainly there is nbthingg

 in the Alabama 1aw that would prevent as I see it, a person

‘f‘from hedglng hlB bet 1f Lhat is not uncouth to say. he"‘, can Y
iquallfy as a candldate in t;he Democratic pmmary. | 3
The 1aw says that 1f another party not holdlng’
apzflrﬁaxy is going to nominate candidates for office, it |
must do it by mass meetlng.‘  _ s |

| ;The mass meetmg must bé held an the same day‘
!(f“the'primary re:léc'tlon;: Now, he may also be a candidate there.“ i
e can lose in one and win ‘i‘n one. }7 s |

| Q They WOuld have to be on the same day“ :

i A ; ‘Now’,‘ ‘the‘ law- d’O@Q prwo‘v:.‘de thiat he ca‘n :only‘" '
he on the bailot onoe and only under one emblem, h«a couldn't

) * be the candldate to both part::.es. : | | ‘ \

| 'l‘hat, actually, if you are c;oing to say tha‘b aome- :

; thmg has been mcoted as the Solicntor General says, t:hat
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uestwn has b&en memﬂ in this c‘ase becau*se the only

-

| ‘persons WhO ""efe Qm ths@ ﬁallot t:w,lce lest, as far as I kn@w.

1 am not aware cf any lngtances in w‘nich they won both

offmes, as far as that was concerned

But what: I am saylnq, merely xs thls, 1f this Court

‘rules, for example, that whatever was done by six pecple from

~creene County,in order to become candidates 1n the Demowcratic

primary :m the spring cf 1968, constituted an adequ‘ate com~

' pliance w:z.th the provisions of the Garrett Act or Corrupt

fPractJ.ces Act. |

It is not a basls for holdinq thu statute, 1nvalid

or mconstxtutiona]. This is the State of Alabama s interest.

VWe are not pushinq the s:.tuatlon of a particular canxdidate. ‘

What 1: am aaymg is that T reczoqnize that there is a aubgtaw«

gtlal question raised h@re and one that has not been resolved
bv Alabama 1aw, tha’c we have perqons who filled out these

bl ‘forms

Q Mr Redden, 1 take J.t that your argument,

thus far, is to only one branch of ‘the submi.ssmn of your

\ fadversary on th:.s point o L RN R
The other branch of their argument, as I understand N

,;‘*1(:, is rEflected in Judge Johnson 's vulsaent in Which he |

3"&'8, as I recall, g:hat the law has been discrimmatorily

l&‘plxed here. That is to say that it ‘has not been appiied

if the past and that fcr ; whatever reasons, the %tate elect:,wn '




‘ '.' ogmxals chose to apply that provxslon of the Corrupt

: te now is -~ and I don't recall — what if anjthing, is there

| in the record to support th@ prop051t10n that the law was

A pere setlected for the app;llcat‘lon‘of a la,w‘ Y

o A | Yes, ‘sir. |

Q i --~' which had not been faithfully aéplled ;nn‘
: A Yeur Honor, I think that the record does nat‘_
1 support hlS conclusion. The record contalns very 1itt1@ in

§ 2 swstantial way and I w:.ll give the Lourt my recollectlon

The most ‘bdpulous coun.ty“in “Mabam“a is Jeﬁfefsoh |

“ County, where Blrmlngham is. It has approximately 3/4 of

| )J Paul Mmeks,\ testified by depos;.tion jn the case,‘ anﬂ he
ji{‘testif;ea that thera were approxxmately 2 000 compllancas

"wzth the Corrupt ‘Practi ces Act ta.leci in hls office alone in
Gonnectx.on thh the sprang electlons and nominatxona :m '
Jefferson County. N | ) | | - “

‘I?hat would be the compliances for 1ocal offlces,

fequlrement before he will certlfy a nominee. |

The only cther testlmony t:hat I thmk :Ls - well, ‘
R T SR | S

1 mences Actf in this c-ase, to the people, and what I would likv

!

discrlminatorlly appl:.ed that 19 to say, that these instancea ;

amllllcn population. The Proba'te Judg@ of that C’W"t'?’f J“dq@

. and that everybody files them, ‘that it is checked, whjch is a




do

; jl“party was aware of the @x],stence, both of the Garrett: Act

g W‘the name or the J.nltlals were used but it was printed at

' the form of the declarauon of .xntent wh:.ch satisfles the

q ;'A;‘committee and that theso were d:.sseminated to county chai rmsm.

Al to make thn.s fxling or for laLe flllng?

to say how often this may happen for tha reaaon fhat you may
:f‘n\etknow of 1t, unless the action of the certifyinq off: cia.l

3 ‘eltner prompted l1tigation or publlcl.t}'r one Of H‘E two.

1et me resolve that - Mr. | Amos, the Secretany of Stater
! they are required of the candléates before he 15 certified
Natxor\al Democratic Pari.y of Alabama, testlfled that hig

‘contalns some copies of 1t,‘a form beanng the 1egend from the

[ ‘the order of the Natmnal Democratlc Party of Alabama containin-ﬂ‘ |

reqmrements of the Garwett Act and tha desiqnatlon of

.- these, belng dlsquallfied in an. Alabama eleution for failure

; any such record?

testifled thatz*theSe a're unlformly flled in her off;.ce and

< Now, Dr. Cashln, who was the State chalrman of the

and of the Corrupt Practlces Act was aware of the requlre— |

men‘.s and that they called to be prlnted,and thc» record

9l Natxonaj Democratlc Party of A abama, or, NDPI\, I forqet whether | s

B Q Is there any record of candldates other than

” fA The only -1 thjnk we would be dmadvantaged

fQ R understand that.‘; T was aakinq you, is there

O

A Yels, sir, | we have three or fou*r repor ed cases,

kg
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'f@unions of the Attorney General of Alabama, which resulted

‘ﬂ@m thls type of thlnq and, of course, thls has 1ed to th

{ f
awmdatary when ramsed in a direct proceeding prier to electiens

The United States Ceurt of Appemls for the Sth Circui

‘!zuhﬁg that would be blnding on it and found it to be, so._

But I say tﬁat the record to the extent that it
j‘mmchés on the question of enforcement or use d@es not support
§r dm ucacendLng opinion ag bindan. It supports the maaorlty
l; mnnion as bxnding. think the cases de. Now, I don't think
]iitis a crippling thxng to thls position that Judge Jahnaon ;

i@gtmmd was that most‘of the tlme that it has been enforced it

v;gfst'wot done by theXState at 1ts own motxom.

g11 “" ~(w911“ T think it narmally is true that the people

y fﬂm really keep in these polltlcal campalqns are qoinq to b@
%; ldon't thlnk it is desparaglnq to the law, or to the enforce—

ﬁ?,ﬂm lxtlgatlon, but the law has been enforced, and it has been

:;u&w law for 54 years, sxnce 1915 ‘almosf 'ssentially without

§ &mmge*

But we make %he point again that of coursﬂ we have N

A
3
é

g %x Come down now,because of the fact that the election has baen o

i

3\mform holdlng of cases that the provisions ef this Act are

éﬂ?hmssaid that as to the constxtutional questlen that that is a |

gn mWersarles.‘ I mean, that they certalnly are g@ing back faster‘

yfﬁmw of the law, to say that a private party often has brouqht  "

SR
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‘held. we have Oome to the point where nf those whn ramains
‘t:he winners ané those who were. left eff the ballot, we- would |
oy that perhaps same d.l.d and ‘some dm nm: execute thesﬂ e
\"dgcmwents.\“““‘}‘ ‘k | ' v 55 ' |

| as t° the Greene Co{mty people, I think th*at omeone, I
hether u: 18 this Court or the United States Dietnct CQu'rt,
| | fer the proceedinga thm this Ceurt m1ght ordevr, haa a substan- |
tial question to decide, whether unﬂer this valid 1aw, the

: 'o‘rrwpft P‘rac‘txcre's Act ' th:,atvw*hat‘ was done f-o’r thve‘ purpﬁ}s‘es

] “of enterlng the Democratic prmary, would suffice aq a dneqiqna—v"'

tion of campalgn ccmmittae, to receive contrxbutions, br any
other race that that candidate might have made during that
|  sane year.,

Q What is +he Alabama law with respect to a man

o who gets on th(e ballot, is electeé, and then‘ his election is |

‘: “';kattacked on the ground that he fa:.led to comply with the

Corrupt Practices Act?

S S e R R e S e R ST S e

A | The failure to comply with reference to thia
partion of it would be held whem .he isaue was first raieed
!fter the electlon, not to void ‘the electwn ——

‘ T Q Not to voxd the electlon.‘ | |

" A --- as I read the cases. | Of cour-se, 4 do make
r'thls pomt, that though we are stanqu now suhsequent to the
;‘electiom we have been disputing with this issue since . |

#sﬁptember of 1968 prior to the electlon and that period ia
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| ':‘slble or very dlfflcult for a new party or small party or new

i 131'96 party to get on the ballot in OhiO, that no PI'OViSiO“ wasg'

‘ fthe cOrrupt Pract:.ces Act that would affent the ability

to hold offi~e after: the election, but I don‘t make that '

Q‘teeord shows that th‘ey have not bfeen unconstxtutionally applied

“and they certainly are canstitutmonal on their face. |

‘the record from our briefs and our pmot’ arguments that this

=3

‘demres to be a candidate for office to file a dfeclaratien of

‘intent by March 1 of the elect:.on year.

vpol:.t:cal parties to get on the ballot :m Alabama T thfink

]‘Mde for wnte-in candidacies and that independent candidaciea

held manvdatory .

~ Now,. I think that: there are some other provisions

point here because they are not‘ involved
We keep returning to this p@int We a‘£e~’h’eré~

te uphold the validity of theSe statu'tes. . We say thalt the

wn:h reference to the Garrett Act, I would like to

addres., myself to that very bnefly This Court is aware, from

piece of leq;l.slatlon was enacted subsequent to the Votinq Right# |

Act. of 1965 that the effect of it is to require anyon(e who |

' I would lzt.ke to emphasn.ze at thls mmut@,the full

pzcture w:.th reference to the right or ability of people and ‘

we have got a s:.tuatlon that is exactly the reverqe of
Wilhams v Rhodes._ |

The point is made by the C‘ourt there that it iq impos#

B . ' = '
[
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! of the law, to an- announcement of this c&ndidaCYI I WOUlf’ thin!q

that where there is no report of the mass meetinqr that 1':

‘\by 25 names, by 25 voters, | *n a State-wide election, by 300 |
Jm«e»s. '\Jow, the Court reviewed m Williams aqaina»t Rhodea |
the 1aw‘s o!: some of ‘the States with reference to de these

: require more than one percent or less than one petcent. |

i party, that party can neminate by primary, or by mase meeting

or caucus as it is called.-,

TR

' mags meeting, this requlrement of designation —— what is it -

“mthm five days atter what?

=

‘ September, then th\ere is fi ve drays within the' announe‘eme‘nt .

‘m September, is that it?

i they dld something that would amount, in the r-ontemplation

;,e a,1most unknewn under the law of ehio. 3 ‘
In Alabama an J.ndependent candid»ate for a local

positmn can get on t:he ballot by havinq a petition siqned

’; | Ours is minimum, fralctional, or if a political

Q X interrupt you leng enoug’h Mr. Redde\n, to ask,

Igath\er that our cases that say if a party nominates by

"I\‘ Announcement of candidecy. |
Qo So d.f you have a mass meetinlq on May ’7, or

‘whatever tha.e' date is, that the announcement doesn t c'ome until

‘ A ‘ That would very likely be true, ‘bwecause unless

is held. that it :.s held privately, it 1e not repotted ana

that there 15 no activi y, wh:l.ch would amount in subetance to ‘

P
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‘ment of a fo;rmal annvou lcement, that you must file somethinq

at 2 mass meeting. ‘

. it must be done which is at 1east 60 days prior to the electiokw |
“ ol to prrnary election.s. it is the same s\ort of thing.‘,
,: i ‘.‘ when the ce:rjtiffie@tmﬂ must. b‘e! made. 'rhat to the hat dato. i

cases where nominat;on was hy mass meetin\g occurrinq May 7, ,

an 'anneun'cement of c)and(id‘ai
’MY announce it by v“"':“e °f "'Y campaiqn activity aa oppoaed
| to some formal annoumcement. ‘

fw,ith someone that you are a candidat:e for thxs office, nominateh

“law sxmply fixes the diead-end or far end of time within which

| 1968 that nothinq was sa:.d about it until ertembez: the Sth

| when a certif:.cation of nomination was sent either to thct B

,‘,on whether it was a State or local office. t

words, the crigin of ncmination has tc be on May 7 or the

In- other words, if T a\m r\mnimq fer she*r:lff ’

Q- In other word.s, well then there is no require-

nA‘ Yes, sir There is that requirement. 'I‘he

That is thxe law for the electlons and it is 55 days p»rior '
But tha* it must bedone by that: far end | Tﬁha:t is”

In oth.er ‘wcrdst, what you wo‘um, cs“a‘y‘,‘ ‘h‘af.ppregn' ‘in some of th’:ea{e ‘

‘_Probate office or to the Secretary of %ate s office dependinq L

Now, also, the law allows that candidates may be ‘
nommated by conventions where the delegates to th«e co-hvention

alao are chcsen J.n these caucuses held on May 7. In other




- 4| politlcal party eliglble to hold a primary b“t deairing not

political party nominatinq by cau«eus or mase meetinq has no

fu(ed fomat to follow
- that is the primary electmn day and at or in the immediateg |

1 vicm:.ty of a polling place, in a hall, room or oplen space, ‘

'mus‘c be mgned, I believe, by the chairman -p’residinag a‘t A

;I stringent. ‘ The party ho“ldi,nrg the ‘prlma‘ry has the most
requ:.rements to meet I“t ﬁas long ‘been the 'law in‘Alabra\maf"

| that a person Seeking to ren in the primary election muet :

i ye‘ar .

pa;-ty may hold a primary.
| Now, efthe requlrements of i:h‘e law ; the me»st

'strianent in Alabama, far and away, ‘are the primary. A

‘I'he law says that simply it be held on that day.
Ibelleve 1t says. That is it.
It does say that the report of the nominatio
the meetmg and the secretary of the ,mefeti,n(gf." which was not
dcne in a great many of these ‘.a‘sefs ,‘ but rino ‘c‘:mwe‘g ‘tm;,dertoek to

disqu‘aley anybody for failure to do that.

So, that the primary election law is the most R

f:.le ms declaratlon of 1ntent by March 1 of that election
Everyth:.ng else has been qeared to March 1, a
to hold ene but to nommate by conventmn or caucuq or maqa

meeting must make known by approximately March 1, and this ha%j N

10'“3 been the law that it deciées nxot to hold a primary

Bl
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'I’h\e sele effect of t.he Garrett Act was to sav to

i the person who seeka nommatioh by the party halding thlp

,,
et

1
.
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A caucus or mass meetimg or who seeks to get on the ballot as

I
;
3 an independent that by March l, the same ‘date On which the ,
{5 .gzr%eaf‘ maje;r:i‘ty e‘f‘ othle;r Ca"mdlﬁzaite‘s «w@h.o are u;r“wn‘ninqr 1n th\e |

;ff‘pnmary,‘ the same date on which they muqt make their declara-

 tion, yovu;m\ust file o i@claration of intent to became a

T

R
i oandidate.

Some ‘of thése ‘p‘éoﬂple did i‘tv-\ ~ Some ‘of’ ‘the‘s‘e

%?«‘rém‘aininé p‘er‘s.ohs did ‘it. ' ‘%ome did not Aqam, the Di st*“ ~t
A Court dz.d nat. dlrect itself to a f:.nding amonq the ]23 pe sle ‘k
; we started off Wlth as to wmch ones chd or. did not :rt f |
smply sald this is a valxd law, it is to b!e eomplied with |

~and they held :Lt Was not subject to the Voting Riqhts Act

SIS M2 e S SN R S A i s S I e R g e e
— —— - -
g

of 1965, then u:s application is a matter of determnatlon by o

e

;3 :the proper authorlt:.es,whether ————

i Q0 May 1 ask one other que tion, Mr. Redden?

SN T e T S S e e

?» B A Yes.
Q gather the victor in the primary does not

¥
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| haVe to make a second designata.on, aoes he? 1

| A k No. air. 'I'hat 15 correct, sir.

Q - But the questmn here would cond you told us

i the Alabama courts have not yet decided whether f:he 1oser in '

;"g‘the prn.mary -

gy
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A No, wll, the ms‘er in the parimary if h

! seeks nommation by T

Q L 'rhat is what I s.ay.,; 'rhe la>ser in the primary

who,* neVerthelems, ia to be on the ba»llot ‘as a candida»te o!

1

5mof_her party, whether he has to make a sec»ond dtealqnation is

ysomething that hasn t been decidzed yet.

‘ A‘ or conceivably as an mdependemt candidafe,

B! 121 ne moved.
Q  But that issue has not ye'c been cil“feré‘i;dad, I think|

you told us.

0 Mr. Redden, what xs your answer to the

‘) Government s Voting Ra.ght Act that you argue?

:A{ We take t:he positiom that, in the first place,

“the Distrzct Court findlng is cerrect. O ¢ think t;h,a;g; -

Q k' ’Bhat is a quesm.on of _l&w, ‘of “’oo«ﬁrsa, :

A ‘Ye@s,ﬁ sir.
Of course, this Court has, I assume \mder eonsidera-—

‘tion at this time the three Mississxppi cases and I am not
aHare ef any decisio»n that has come out on that yet.‘ 4 th‘ink

;that Art].cle 3, for example, if I could spend Just a moment

cOmPar:mg them with eur case, and I may get the namea mixed

“P with the facts, but in oneof these casea, as I recall the

A ?ﬁsaissippi law was changed to make an elective office an L

A
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aPpei.m;e»oﬂ office, the: Off:.ce of quperintendent of Education ine

i i




ﬂ coun!tles kJ.‘n b;uas.n.sslprp‘l.
| Thxs, I can 't equate on the facts with this case}
éﬁ anether election was chanqed from a district election of
wmﬂ of County COmm1531on or some similar effice, tn au ;
a\tfi.a'r’fgﬁer- - : i ) |
5 But,‘in one case, and this is the Whitley egainst
mlujms, you had a statute which did four thinqs, one of
wddn nly one cf which is what the Garrett Act does.
ﬂdsstatute established a rule that no person who hwd voted A
:i in a prlmary electlon could run as an independent candidate
;:inageneral election.‘ | ‘

:QL‘ Thls, of course, is not part of Alabemaklaw?

Jn | ‘They regard 1ndependents eandidates to qualify,
}torun 1n the general election as the same kind as candidates;
}mmtqualify to run . in the nrimary electionr:r |

Nowﬂ thls the Garrett Act almost does, but not quite.‘

.
o
A

ii *%eGarrett Art requ;ree that he declare his intent to be a

umﬁdate., Now, whatever acts a qualification or selection
ibypetxtion may be involved. 1t does not require him to do that
,i*:  I thlnk that thevVoting Rightq Act of 1965 is lSth o
T%Mmﬁment orlented throughout.\ I thlnk that justlfied every

“E ucﬁon of the Act with the possible exception of Section 19730e1
;; th spec1fic reference to the lSth Amendment and it protects ;
ri ﬁelsth Amendment rights.‘,j"““ e o | |

Of course, that sectxon is applied only in locales




;ﬂmge | e‘ been lVUnd uucu ,no%e rthtﬁhhave beem vio}a*ed
aamithat there has been a finding threugh the procems and
“eﬂabllshed that there wlll be examiners and . that other things
: wnl take place provided for in thmre.‘”i |

| | Now, T say,in that context that you can t finﬂ
iiarjustlfy a finding that the Garrett Act, whioh does onlv

one thlng,‘and that is it g ves everybody who desires to be
vacandidate for an Offlc@, thevsame etertinQ“tlme to do onlynnz.
é;"mw thinq, that is not to become the nominee, but it is to
dmﬂare hls intent to become a candldate, and to freeze into
waoe, in effect, then, that fom, at 1east, that election
period, S | p R

: ~But 1t credteJ or sfstematlzes law that has exiated‘n‘
'5i? &m a 1ong time and is not a black versus white proposition.

‘thty~five percent of the people who run for public office

)
b

‘ﬁ#{:hmm had to comply wlth that sinoa about s that time schedule
‘*ﬂnce about 1945 = I forget wnen the requirements were first :'
mw in. Mayba it was a little earlzer than that.‘\

This merely systematlzes a system which itself 19 ks
vmw liberal.‘ It requlted in seven parties beinq on the hallot
(‘7n1A1abama this last election plus a column for independents B
f.;:phm a column for write-in 8,

| To such an extent that‘the complaint is made here
ﬂmt the ballot is too co%fusing because it is easy to get

‘fmmxt¢> We malnfain that the Districx Court was riqht in 1ts \'i’




~1 :bhef' Hru- vm-:nq Ném-s *::"!: ;.ees; n@t gc**erﬁ; N ”“
L Of course we recogm.ze that if thJ.s Court ordered
"‘to the’contrary. 1t would not be a rulmg that the I\ct ‘was invalid
| 1“1,; would have the effect of suspendinq its' application for |
H permd of time untll Lts validity could be determined wi’e:
:understand that- ‘ i ‘ | B
R But we do press the point that the District Court
‘Wa‘g“"righ‘t.“; I d,on't know of any othe:r declslons other than
the.,e ‘Cour plua the 'rrussell case. | ‘

On this point, and in related cases, and I think
'that in all of them, w1th that one exception, are to the effeci: ;
: that it did not apply o |

I would like t:o make only a few other points with
! 'reference to other statutea. | I ‘assume that counsel for

‘the appellants w111 argue the. provisions of 'ritle 17 Section

SR e T v S SRR S M R AR R s P Bl AT

Bl 125 of the. Code of Alabama in which he says that the ccmstitu-

tional rlghts are being deprived appellants because they are 1vf

e A

T i TS i T

‘not allowed to select efflcials for the pollmg plaees. "
| Well there are six polllnq officials at each o
bl polllng place., ’rhis law that is. under attack provmee that . :
where two or more lists of suggested pollinq offlClBlS are
! “‘submitted by polit:.cal parties, that the 1ist submitted by
the two parties recez.vmg the hlghest numher of votea 1in theg |
4 last eleci;.ion will be used to “ appoint the voting officials."»r

The}' vull come from those two parties.;




‘ 'I'he statute whlch we c1te m the appendxy to our brief. points o

actually,‘ that they make. ST ", ’ “

would agrec that if something 11ke th:.s - 1f an attach on a
, ‘statute l:.ke thlS could have the effect of Voiding the ele'ction«;, :
| then 5°“‘eh°dY ShOUId Say whether | 1t is constitutional or not,

“whether it is valid or. lnvalid
‘thh reference tO it- I simply polnt out that not everybody -

; ;ot,lng place, well from the beglnnlng, somebody had to be

e

out that e\rery cand:.date every party, is entitled to a watcher

1 the operat:.on amd not only that, to be present when the voteai S

| are counted, the r:.ght to observe the count of thc votes, the |

1 rlght to see the ballot the right to observe the tabulation. B

1 mdlcated that wbether or not flling for the primary would
carry over and : satisfy the requirement for a. 1ooinq candidateq‘ s

§who ran on another party ticket, had not been decided under e

‘ Maybe th:.s 13 moot as to 1ast election. ‘B'loat, I .

‘ Counsel says we wouldn t want to be back next timea f
we had seven partieg, we have six polllng officlals at the '
ellmlnated, somebody couldn t have one.

But, secondly, eVeryone can have a repreaentative. ‘

who has rightful access to the polls, to stand there to observep‘ /

We say that thls is probably the weakest arq\ment,

, Q@ ‘ Can 1 go back a moment =
‘A iYes, sir,.

Q [--— to your Corrupt Practices Act, that you




A T

 Was that issue ra:.sed in the District Court at all?

yas the claim made that thos\e prev:.ous filinqs did satisz

A

a].l of the requirements?
AT don't thmk s0.

Q If it had of been I Suppose the three-gudqe

,“court would have decided 1t.

f A I have absolutely no recollectiori of it as an

jssue ~—-

0 Because it isn't in the opinion of the flower i

| courts, I gather. e
A There is one issue that came up with reference

ik to some -~

0 If it is an 'i‘ssuef of‘ S’tate law, th.ét the

- \'chree-;)udge cour'c, like they usually do, can d»ecide.

‘ A Right, thouqh they undertook to decide no

] zssues of State 1aw, aci‘ually, in thxs case. , ;

Q Well, was it an issue?

K “A I dan & recall J.t belnq raised by the pleadinqs

Q As Just whether or not under the I\labama law,

‘the one fil;ng, that does t'ne job

A 'rhere was ra1sed a. parallel iﬁssue that was

,1 ‘ﬂot decided which probably now is moot as to some candidxates.

| That 1s the fact that a person would declare as a candidate




| fot onre n ‘ered pes:.tmn and ultmately became a cundidarte

":’, nem.l.nated for anothe“, mmhomﬂ hQ)s),.tlQn on vhe‘ sam “19,“‘, K
’af aff:.ce. | | | |
| For example, elector, of e -

,Q‘ | Ano!«:he:r point,- J udge Johhrsdn- agreed, as T

:emember, the Corrupt Practices Act ‘was valid on its face.

A Ye‘s, ‘sir.

catlon in these circumstanc'es, .'l.t had been discriminatorily .
‘apphed and he basad that I take 1t, on the fact that thisv

! ‘  was the fxrst t::.me in hlstory that the law had been invoked

a by the Sectetary of Stat:e.

He said that thls is the fzrst tlme that the la;»: har’_ -
ever been invoked by the Secretary of State sua spont:e.

| “Xs f-hat true, or is that contrary to the teqtimonv
‘of the Secretary of State? ‘

| o A.‘ : I think that you would have to say that the
1on1y‘answer probably that the testlmony glves to that is a
fqeneral arxswer.‘ R dom t think that the testimony of thp ‘
| | Secretafy of State said here are cases ;m whw‘“ I have refused}‘yﬁj
Of my own. motxon‘to accept.‘ e ] |

I think she sald that they always are examined

",~We always requi:ce compllance with this Act. ‘ We don t

: M certJ.fy people who have not complied ‘*’ith the Aoty I don t

’ 5 thlnk that any examples were qxven or any namea were called

o And Just said that it had been == in its appli‘"




~ Did she also say that she had, at time,

iHagtaintieS? , o | |
i . ' ' : \

I think that she also said that’ she had at oneb

]

thw indicated that they would be acceptad._

; Ses s

Q ‘ Well, hew does +hat fit in with the fact  ‘
ﬂmtshe never does it?
| A ~ That she never dld do 1t?
C‘Q“ Yes;

A Well the only thing that 1 e

‘tMﬁ was all an afterthouqht.
) A‘ ‘ This qround of disqualafication as an after-

thmmht? Well let me just remind you the time frame of it

umsumde and most of these nominatlonm were said to have

1 . mmurred on May the 7th of 1968, some on July 20th, where :
‘ mwdnatxon was. by a convention. :

‘None of the certifications were made until

September lOth of 1968

| ﬂ”hﬁ thc Probate Judg | anyway; wouldn't they?
t f * j ;‘A f Yef - pardon me, I had the date wxong,

s‘B?mmber Sth of 1968 This was true whethet the filinq was

G R e S

2o
ot

jQ Well, what about the Government‘s argument that‘;

ﬂw aisqua;ifleations could only come after the certification'~

k‘\ Q Most of the filtngs would have had to have heen
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o:ff,mers, J.S that correcf'?

gith - the secretary of State or‘w1th the Prob«ate Judrge.‘

Nmety prercent, or more, of the filings were with‘/

“;:gobate Judges WhO Wlll say notha.ng, as far as’ that was
‘{concerned Of course, we maée the point in brlef, that t:he‘ :
‘pmbate Judgas had not done anythlnq except receive by mail“ ‘

| certlflcates .

an, by Septembor Toth she had acted and she had
decliner’i to aceept.
| o That is only as to the '%tate-wide officers?
A NIAs to Stat@-wlde offmem. | | 1‘

Q ‘Now, do we have any evidence at all as to what |

happened as to local offlcers wh:rch T gather,' any action

such as she Look, not acceptlng after c;e]g)te'mxber: 10 would have |

1 had to have been taken by the Probate Judqes, as to local

b

A “, That is correct, hut what in the development

of thls ca@e, and in order to expedlte 11.8 presentation, let

: me relate to you how it happened

What you are confronted vuth flrst is a 1ist of o

prospects.ve candldat:es Wth’h 1 believe, was in approximately

} 24 at that ta.me, of Alabama s 6'7 count for local office. H

Then, the court by order and required that the

Parties communicate and that any grounds of disqu‘alifications

1 °f any of those locals be communicated in writing, tranamitted‘

5back and forth between the parties-‘

4
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| one ot th@m, t-.hat, ‘thaere was a ka:.lure to eomply wit:h the‘ L

| Corrupt Pract:.ces Aci:, that there was a fa:ulure to comply with

,‘ some dlsquallf:.cation that the partles agmmd on that these

As a result o:’.‘ that, all of the candidates in “
wuthemcounta.as were ellmlnated I think w@ came down i
‘ﬁo 17 count:.es in which there were eane‘l:.dates for 1ooa1 offme.l‘> ‘
when I say all the candida‘ces, of couxq@,’there were State?‘;‘ '
wide candidates who remain. throughout. v N |
But, ‘these disc;uallflcations were based on every
staterﬁent of actual dxsqualzflcatxon. N’o\w, the charqe was

made as & blankat charge, at that tlm\., by the qrate because

it was made before time was even available to check every

f:he Garrett Act and t:h:.s issue was ralsed in the ans‘wer.

Now, as to other candidates, as to which there wa»a o

were elimmated. we came down to 67 oandidates m 17 cé\mtiesz |
Ibelieve, maybe I am: wrong a llttle bit. | | o | -
Now, as to thaL number, as to ‘that 67 the great :
majority dld not flle the declaration of intent requirea
by the Garrett Act or the statement R

v “Q, + With the Probate uudge?

A f Fj, with the proper person. |

» | Some of the disputed candidacies atill were 1
State*-wide, yves, sir. But basically it would have bee[n with
the Probate Judge. | ’ _‘ | e
| Q : Well, what about historically, ‘in terma Of

LTI
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z\ - Dxrective c’ioes not really develop anythimq on

Q ‘\ nithew ———

A Dxcept the testimeny of Judge Meeks that 11: is "
‘always cemplied with that thls is something that is dnnce as a
mattpr of rout:Lne by a candidate that he h:akd over 2 oao of
them iﬂ hls office thia year. | | |

| - Q ‘ Did he say he insista cm it beinq camplied with?
A Whether he ures those words or not I think t.his\ 1

would be the fair intentment of his teatimony. 1, ﬂfr‘a;nzkl,y,=

did not. r‘e:aad‘:.tw r’eeenﬁtlyl.’ T do not think he' uqed thoso worda ,f

:; p;eﬂedisaly“. e | | .
L e Mr. Redd\en,were you counsel fo:: ‘the State
| fi:‘officzals wﬁen we issued our ordfer restoring, or whatever it
; ; “was, the order of ‘the District Court?
| B A Yes, I made the argument here when I first
« iﬁnppe»!ared ~--— | ol

Q I k‘now’ypu don4't want to make the argumént   ‘
Von the contempt matter but if you have time now or after the |
’i luncheon recess, I should certainly appreciate your telling
1 us what you did t@ see that our order was comunicated to ‘

1 the varz.ous offic:.als. |

‘A I havej go{tit‘o ‘g‘:bfx';xfe:as th‘;i"t:f I don'tknxow how kAR I




loﬂg x have spoken.
I weuld ¢ay m respcns@ to that, at thiss t:;xma, t’nat

,?“‘I actually d:.d not 1mt1ate any act:.cm myself Now, when I‘ ) '

o ”“f"“

, ‘f;:st appeared in the case x was counezel for Secmtary of
?;stat.e. L don't think Lhat I appaared for the defendants,‘

until we operated on a hmited ta.me scheaul@ in

T am nao‘tr‘ ~~- i | - : " | Vi \”‘
0 You are not a State official. |
B No. & H

Wa.th reference to what occurréd ﬁfter that. on )
sunday, I believe our’ hearing Waa on Friday, this Court:

[reached its dec:.sion either Friday or Saturday.‘ 1 "“‘ “Ot

""“Gertain Whiéhg %:nat out of which the order came.
On Sunday 1 had my fs.rst knowleque that: an order

:had been rendered by a report in the Knexville newspaper. I

Q‘ ‘ ‘Y‘p‘u were especlally r‘etamed ﬁ’o‘r‘ this c::aae;; You|

| ‘A‘ _‘I‘ha‘t"" i“B”CCV)ZL'fV’eZC‘t. My oﬁ'fi‘c,?e 1is in Birmingham, 5 |

‘had gone there, unfortunately, t.o the Alabama-'rennessae footbal]i{




- and I saw the ordaer at that tlme.

| f‘» I would have t;o say that RN
| Q  You saw the order -—-”

A No 1 saw the newspaper repore i'axm sorry.
;(;he ‘sunday issue of ' the ]Moxville papex, and I waq not:

ite. clear as to what had occurred at that time. ‘Ivdxﬂn?"t

;of that week

At some tlme after 'Pueeday woulc‘l be mv recollection.
I di&n"t see =—= ‘ ‘ |

‘ o] ‘L‘T'Ues‘d-éy vas t’h‘ev We’ék‘befaré el féc-t i‘oh da??

A ‘We‘l,l',‘rw/e w'ere“here‘ on the iBEh‘:,“i believe,‘ '1 of

So,‘ then this order is dateﬁ the 19th of October,

Ididn 't know whether it was the l9th or fhelBth, and I

+

office 1n Montgomery .

1 ]f dldn't do anything. Mr'fv.-i\ Bolt o‘-ialled‘me, on

%

!
& .

Frzday or Saturday of that week and asked me if I knew of
the order and I told that him that 1 had received this anrl

VhateVer other knowled@e I had, and he asked me whether the

,see a-yn\y‘thing in ajny;«BJ,.rm,;ngham pap‘er ' T beli’eve, until ‘T\xléaéday}

this, whlch I assume was recelved also in the Attorney Genetal'f

tober.
Q  So, I guess Tuesday was two weeks before electioh
A Yes. ! !

3 .%uld gather probably Wednesday of thet week I got a COPY of :

e e
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‘been - I am not sure that I was then .aware that there had beeq

people who Weuld be mvolved knew of it and T told him that
1 had not done anything. K w
*Mrs. Amos, too.

‘know what position the Attorney Gemral of Alabama would take

| about a matter ln.ke that bletcause of the fact that T was not

varmuspe:c;ple had of it., Sl L

. yas not open or available to me at the time he and I talked

8 Montgemexy to ascertaa,n whethter it was felt that ewarybodv

. knew of it or what action had been taken, and 4 ﬂidn t know --—~ _

He asked me 1f I woxuld Objet..t to a letter heing

wnu:en from hia office to t:he Probate Judges or. I guess to

I told him I didn t have any obje)ction. I didn't

Ati:orney General and that I dldn’t know what knowledge the

My recollection that this would have been on a
Friday afterneon or Saturday morm.ng, one of the two, because. i

Iknow I had the feelinq that the Attorney General's office

Then, on Monday I called for Mr. Bookout in

0 Who was that you called? |
A | 'I’he Deputy Attorney General from Mont;omery. \
I ds.dn t know, of couree, whether copies of tm, order had |
been diaseminated to Various people.‘ I knew that thpy had |
a Distr:.ctf c\o»‘ur‘t‘ wh:e‘r'e‘ x_ am now fth\a‘t ;the Di s,t,ric—jt Cou:t prders
‘Were disseminated.‘ o | o |

I was unable to get him gk
"" ! ‘ 66 “ J"‘ "‘




 _Q  ‘We'ane~abautlup to*éight’days‘beforélthér‘~
| A That would be rlght That woulﬂ be . rlght. f
’Then, I was unable to gat him on that day. T ﬂiﬁ talk to‘anothéf
,iattornay in the offlce who was not involved in thls case. and

had no Fnowledge cf 1t except that he said thath@ would have

M Bookout qet in touch thh me .

| ‘ My recollectlon is that,he and I talked clther
;g once of tW1ce,i I know we talked once and a]go that he either
hd to1d me or hls offmce rcported to mine that he had checked
kg‘ﬁith the Secretary of $tate s offlce, that the only certlfica*

*l‘tzon thaL we had ever made or the only vammunicarion i

wl MR. JUSTICE DOUGLAS We wlllxrecess.‘

»t‘u (Wher@upon,‘at 12 00 p m. the argument in th& abov¢~

!entltled matter recessed to reconvene at 12:30 p. m. fhalsame d&y.,
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(The argument in the abox}é;entitled matter resumed
‘at123ﬂpm) . | L | |
 MR. JUSTICE DOUGLAS: Mr. Redden.
%R RFDDEN.? I was makihﬁla réspohsé to‘a'qu©§fi0ﬁ
a ir. Justwe F‘ortas asked and I had almoet comnleteﬁ it., T
,,111 contlnule Wlth that, 1f I may. |

I talked to Mr. Bookout the Deputy I\ttornoy Peneral
‘who, :c belleve on two occasxons, and he dm some checkinq
‘ apparently w1th the offlce of the q@erﬂﬁafy of Qtate, and

the messaqe came back to thls effect that all knew or all

R e

§

had been adva.sed but I had come to 1oarn that the hasiq

S s i 2

fth:.s probably was. that the Qecretary' of ftate adviseﬁ that - ,

TR AR P

F—-

the on‘y message that she had sent to the varlous Probaf@

Judqes whlch would be all 67 Probate Judqeq, not j\mt the

’ few J.nvolved 1n local offlces, was that the mesqaqe thnt
e ‘~ . .
pursurant to the decree of he Dlstrict Court, the- followinq

persons would bxe certlfled,,and thaf qhn had not 9v<=r resvindeﬁ'
that message though that was a period of time within which

it cauld have been rescended and 1 helieve she t@stifiw"! as

a matter of fact., that she ‘was workinq on a remsion meqsaqe

| f
* 5

| at the tlme she learned of the order h(:re, which ]' holinvo aho

says she reCalls learm.nq, in all probabllity, from the

¥
X

[

Attorney General s off:.ce.
that, what had been sent to them from tho

offxce of the Qecretary of qtate was a messaqe that purquant

=

FETSINT Ch LRN NTONE, (/RN MOR.




‘would be. certlfled.‘

S MR S N st e 21

SRk

P

-i‘and was;asked tovwrlte it down, whxeh,

s he did.
L M you would count.“

\jlf I may.

eto the order of the Distrlct Court that the followlna nam es

Of coursc, they had recelved a sim.lm:

Vbrder e well I say they had recelvad - a copy of the or&er r’

. of .the Dlstrlct Court, whlch named alluof'the‘pereons;

I assume that the messaqe from the qecretarv of
\

‘state dld not name qny but the State~wide cand1dateq. ‘The"

v, -

only other plece of 1nformat10n I have with reforence to

;‘notlflcatlon of us ~= T dldn t know thls at the timo = but
er. Bookout testlfled, when hls deposxtion was taken,‘that he
learned of the fact that the order had heen entered hv thlq

“Court on Saturday afternoon, the 19th of October,‘whxch would

|

f;have been the day that 1t was entered

E He was called at hls home by the clerk or by a

‘deputy clerk in Montgomery and was qmven that meqsago directly

‘I‘belreve he‘teattfieﬂ

y

The order was entered approxxmately, either 16 ‘or.

1 j15 days prlor to the dace of the electlon, dependina on howz

Under the arrangement there is a ﬁlvision

pof time with Judge Herndon 8 counsel.

I would like to make Just a couple of othpr pointw,

One 1s thxs* The Solitlcor General said that ho

con51ders that on the mprlts there haq been a serious ahridq‘
,gment of the riqht to particlpate in a political process and

.rhe relates three areas in whxch he says that this abridgment




One is the right of assoc:iation,k the other, tha riqht |
f oandidates to run. for office and the third thp :iqht for
;citl‘n’?e“s to voLe for the candidates of their chxolce. e
Maybe I reiterated too often, hut our positioo, again)}
g‘the position of the State of Alabama. We are not concerned
I wlth mdiv:Ldual pos:.tions or indiVidua] candidates. we are |

’ 'rned wz.th the validity of the statutes under attack, and

i ;15",@, of c:oursel, W‘lth m‘aintaining that ‘as to the ﬁacts of this ‘
,ease that they were not unconstltutionally applied

- Now, those two determinations were made by the

S S

ke

pistrict Court and we ‘say that they a,re due on ‘th 13» reoord -

e

‘me‘«.‘ on the facte to ‘beu\pheld.‘

i
!

48

2
i

Wc maintain that this case can't he viewed solely

g} T the bas:.s of whatever history of discrimination there miqht
1 ‘have been in Alabama or in any other State in the paet

We acknowledge that throuqh decisions of thiq

ourt, and decisions of other placeq, the qtate has stood
convicted of particular acts that the Court has founﬂ to be N "
'dxscnmmatory on other occasions; a | |

| We don t maintain to this Court that that is not

true, but we do maintain that to q:we those an overwhelminq

mportance here when we ‘have to view 1eqislation in the context; ’




T thlnk that 15 one thznq that, of courqe, &ppellants,i

| myeméhaSlze in thelr arqument , Thev t@nd to argue that this
;cr@ates‘aftnemendOQS'bUrden on,one whOxxs‘seekinq to rnn‘for H
| i oeice. e R

We thlnk that the statutes, Lhe ballot, itself
f,ulnlabama demonstrates how easy 1t is to be a candidate.

‘ ﬂw Dlstrlct Court, aqain, and thls point has heen broudnt‘
:}@ earller today, made the flndlnqq I have re01ted in favor
of appellees,‘and th@n it said that it would not determine the‘in
lTn‘xssues of State law that were 1nvolved having maﬁe thnqo |
‘ffindxngs“' |
. Of course, a, this‘Court has pointed out tod;y,
;‘;‘durlng thls argument, 1t had the authorlty to. It‘was not‘
ﬁa matter of its saying that we had no authority to da01de thiq.ﬂ
It determlned that it would not. | |
| Now, we say Lo this. Court, that that ofder or judqmpnu
fls due to be upheld,lthe 3udgment Appealad from is due to be E
‘iaffirmed At the same lee it would not he 1mproper in our
t]udgment that that Court that is the District Court, make
jthose determinatlons of State 1aw or that 1t he direct@d thronqﬁ
a‘remand from thlS Court to make thooe determinations, but as N
 a prelimlnary, thefe has to be a determlnation on the validity

of the statntes and on thelr appllc&tlon in the facts and

:‘circumstances of this Lase.‘

The State of Alabama 15 not here arquinq to qet
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' i"‘aSld'e t:he electz.on of any partlcular 1nd‘iv1d‘ua1 who was
_.electedf or to say that if there was someone who was kept off 1
thaen ‘b,‘allot in G;ree\ne Ciounty who ‘was‘ fdue ‘to«”pwut on that_ thei"r

‘ f‘shouldn t be a. new electlon. '1‘*h1cz is not our position.

Our pomtion is that the statutes are valiﬂ The

{ ‘ record does not support any conclusion but that they were

“f'valj.dly enforced and applied in this case. *h-en there 13’ a

matter of detall as to the questlon of whether a particulur “

‘person qatlsfled the statute, whether a particular nerson 8

electlon is due to be upheld.

! To thle point, then, we f:mally aqree wlth

"“Sollcz.tor General that it has become moot as, to everybody .
mbut these pe:ople.w But the 1mportant queqt:.on still has to be

resolved ’end would have to be resolved as lonq as one of them R

d that is the valid: ty of the statutns. That is

| vhat we are J.nteress‘tezd in.

We t‘h,ink‘ that the‘me‘é:hanic‘s of‘the thing miq‘htv”“

i vell be, ‘after that thav:. this Court would d*rect the Diatrict

i | Court to ascerta:.n what should bxe the result in the application‘

‘»

']of" th‘ese valid statutes to the partlcular pereons whose ‘

fate yet rema:.ns unsettled

‘I‘ﬂr’ers\erve' the rema:.nin@; time’fo(:ru Mr. Hubhard. “Tha\nk |

”You;‘ i

MR, JUSTICE DOUGLAS: Mr. Hubbard.

| 7 2 o
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ORAL ARGUMENT OF PERRY I’UBBARD, I’.SQ |
, f on BEHALF or APP‘FLLFE‘% :
MR. HUBBARD a May 1t please the Couft | » B
; I am here on behalf of the defendant and th@ petittonf"‘
rtfor rule to show cause, James Dennls Herndon.; I will direct |
Y remarks only as to the lssues that involve him. .
| The questlon presently preqented to this Court 15t‘»@5
:on m@tlon of the appellants for a rule to show cause why o
fdudqé ‘erndon should not be a Judge in contempt of thl% Court.‘
| AS has been previously pointed out this anuiry
is, in part, a factual anuiry and eif,,in some:respectq,ar
 ‘quest1on of law or procedure. '

I consider 1t, at. thls time, premature in th@

iéﬁ‘f&bsenée‘ of‘aafull 1nVeetxqatlon‘of the facts‘to undertake

Ff::to argue o thxs Court the facts of ‘the alleqed contempt.

,’VI would llke to p01nt out only thls, that in the nemocratic

f‘~‘Pr1mary in May of 1968 Judge Herndo"' by Vlrtue of. the dUtioa

of hlS office was reqn;red to have the ballot printed for

 ?fe_this eleotlon."e

In that election the NDPA candidates ran and alao
:e‘the caudxdates who were ultimately the nomlnees of thp Requlax, '

Democratic Party. These were' the only two candidates runninq e‘

3

¥

‘ine the Democratic przmary. | i |
At thls time, there was no pending suit ‘nofjﬁﬂigigl“

f'cbmpule;on, no coerc1on,»no‘cummotion. Nevertheless, without




!En the hallot by Judge Herndon. The race' was run withnut X m";a

‘cmmnt. Tha county officlala aske6 and obtainnﬂ elaction B
@m@xvers in to assure the proper conduct o the election-

Jng was done.“

w e

The election was held Uneventfully. tﬁﬁbsequently.'m
n Septem%wr a certificate ef mass meeting as to the nomination

fby mass mmmtxrg of these NDPA camdiﬁates was filed with Judue

.. ferndon.

>m@rﬁﬂaiticnal qualification‘crvdESignation underfth@ft

mmrupt Prmw%mces Act was tlled chever,‘a;Suit.was‘filed

m:n the - jnmtﬂd States Dlstrlct Court for the middle district.

,,That caurt ente ed an orﬂer, a copy of which was sent to Judqe

gerndon, dxrecting that he include the NDPA.candidates on

2 the batlot

 it{became necessary, by vittue of the time limits, to print

‘f‘tially in advance of the time that tho raqular ballot is
7njavailab19 for the absentee ballot for this election where he
J had in hia hand and was awaxe of the order of the District
:‘jCourt was printed s0 as to include the NDPA candidates.

It was only after he was served bv the clerk of

oy M
X

During the pendency of this order, temporarv restrain

xng order by tne U S District Court for the middle distrlct.‘u

fthe absentee ba;lot which is required to be avallable aubstan~

the U- s Digtrict Court with a copy of its order dianolvinq |

i

f7¢:¥:




- the te

eﬁ@" was prrnted
N Now, Mr.,Morgan has suggested that this printinq it
2 “san unusu311Y“"”‘

Q Now, on what date was that?

A ] That was on 0ctober 14th

'u“Q, That the bellot for the general election was

wsapparently delivered on about the l?th

‘Mr. Morgan has suggested that this printing was an
\\mually early przntlnq of the ballot. Actually.‘rfthink
ﬁmtan 1nvestigation of the facte w111 demonstrate that this
msone of the last ballots to be printed that the printer
Mdbeen insistlng on gorng ahead and fln&llZlng the order
mdit was done when the dissolution of the temporary restrein~
Mgorder was made, or recelved by him.;

qent to thet‘time there'was no deerery of any order,‘ Thie
iis§ not tﬁe pgomem, nor ‘dao. {ve controVert that if He had

hml knowledge of the order that he would be equallv in‘

the Pff*blem at all

Judge Herndon, by hls response to the motion for

75

mporary restraxn ng ordeffthhtwthefhailot forgthe geheral‘v‘

A It was actually ordered by him on the 14th. It ‘

Now, it is not oontroverted 1n thls case that aubse—"

cOntempt of it, as. if ‘one hed been qerved on }um. This is not

"feto show cause, has asserted that he was abaolutely without,,

e T i
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;m@wle ga of the appllcability of restoration of this‘
mmporary r@straining. order in 1ts effect as to him and to
1cca1 canﬂidates. i ‘ B

| Thw is the factual question that would bre presented.
Q “ Let 8 see if I undcrstand that. On nctobpr 14
Judgo Hmrndom ord«ered the Greene County ballot printed.
A | ch, sir. o |

0 ’:i"'fxat Greene Cmmty ballot: was delivered to

: him on Octcber 17

Q“ ; When did he first get nxotice that thia Court |

“had entered some sort of an order in the premises?

A I believe prcbably in the interim. As I recaII

his deposition, he said that he thought he saw some memorandum: |

in the pape:r or some a;rt;lcle‘ i ;th.e ‘paper, On the. lS’th o-r

‘thereabouts.

Q“ On the 15th he learned that this Conrt had

w\entered an order with reSpect to the pendinq controversy, is |

() that right?

Q  And, what did ﬁhel do next? Did he take any
steps to ascertain what was in that order?

A 8o far as I know, he took none.

e Q " ‘1 Dld he ever receive any Bty does the record

Bhow whetzher he ever received a communication from a State

76




‘vncommunmcatlon, I don' t think -

‘frecelved a direct cemmunication of any description ﬁrom any‘

”‘State offlce or offiCer.;']

&\fwas of the nature of the order entered by the Court?

R e O o A e S S s

a1 order had applicabmlity to the Pres:dential-electors and

s i e

‘State~w1de candidates.

Ythrust of the case at this time apparently in the repor“inq

“‘of it and I have 51nce read the same articles and they are‘g

P b A A e o s

‘susceptible to that interpretatxon..‘f

S P Yo R = P A e

R Hernﬂon s depositlon.*ﬁ“

‘ WreCOrdﬁbefore us.‘

fflclal or from somebody o some cher effieial?

’:‘Ar:‘ Not only does the record say that thﬂ reflectinq|‘

Q This record, the'recﬁrd‘befdke us?
A ~‘ NG, Sira

In this recerd, there is no suqqestinn that he

‘Q n Did he testify as to what his understandinq

- A‘_‘ Yes, sir. It was his understandlng that the

Now, if Your Honor will recall this was the primary

Q Are those articles in tha record before us?
'A‘g;‘Ho; they were not incorporated into tho copy R

of the depositlon that I had though they were rﬂad into Judqﬁ

Q" I don t believe they are 1n the printed
We have printed appendix ———

A N sir, they are not

I mean the |

}‘Q,‘ But they are in the printed record
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‘restralnxng orderr -

‘say that this Court had reinstated that Very order which

‘ho had a copy of?

twith aesurance whether mt was done 1n precisely those terms..

o A IR e A A PR e e

“Knowing now what I know about the casa 1t certalnly says .

;that thnre Was a restoration of the order. |

certain, one way or ‘the other?

e e TR R G e Ao e SRl o e M MM

a suggestion with regard to constructlve notlce bv virtue

"‘of notificatlon of the Attorney General s office.

SR Epme s o R

y hin passmng, to mention that Judge Herndon was not a party,‘f
I don't believe in the or1g1nal proceeding that was commenced

‘in the middle dlstrlct.’

S S I,‘n: thé typed record, yes, ‘éir.
: They wé:e read into Judqo Herndon s d@poaition.7

Q. Mr.‘Hubbard did he receive the oxiqinal

.Ah‘ Yes, sir, he did

@ And did the stoxy that he read in the newapaper<’

‘A,‘ I don't have a sufficxent familiarity to say

«Qf Whlch he already had?
i‘A o Yes, sir»
Q. Do yau know wh@ther he trled to f:nd out for

i i

1 S NOy sir. B

Now, with regard to th@ e there is, in the brief,

:x would 11):..-&, |

That was a class action whlch was begun against a
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iipamed Probate Judge and salﬁ and all other Prehate Judqes of
fa‘named‘party; He was not served and did not appear in that
,:’mgmber of a class who 15 not actually a party to the quit. \Tn“‘

'fhave been no dlrect communlcatlon, beeause, indeed Judqe‘

‘iﬂerndon was not a defendant 1n the case, but merely a member

1| 'yes, sir.

Alabama who are sxmllarly sztuated. ne*was not, of courae,

It is our p051t10n here that the notxce to someone.

who represents the partles te a sult is net notlce to a

other words, there is no‘-- and I can understand whv there may

of the class who, admlttedly, would be bound by the decree.
| ~ Now, the real ~-—‘ | |
. ’Qw‘c Do you agree or disaqree‘that it vas somebodv'
duty to notify all of the Probate Judges of the order enLered |

‘by thlS Court?

A ‘f I am sure that there is such a duty in exlqtence

Ll
i

Q‘\Ahd,soméhew,oi‘otherthat waBVhot'doné; is that |
| your poeitidﬁ here? | ‘ I o
| IWHA“  YQS;‘Sir;
‘QJ‘ Your poslulon is that the only notice or

: knowledge that Judge Herndon had was the artlcle which he b

)/
o

read‘in‘theenewspaper?:v“

Q Now suppose that he had, I take it from what

79
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f he would have had actual knowledge.

A I certainly accept this, yeq, if he had hac,

4 ;wwal knowledge of this order that it wouw have been hm

[

duty so to do, aksolutely.

VQ . so that the matter as far as Judqe Herndon
is concerned, reandless of what the‘posltion, if any, may
be with’ respect to anybody else who did not, notify the "
g'Probate Judges. s0 far as Judge Herndon is concerned, your

stbmis :ion, then, is that this turns on a question of fact.

b ! : 2 “ V‘A ‘ ‘V.Ye‘s“,‘ sir.
: i Q’i And that thé “réciprd before usj dsb\é‘g not :ghqgw ;
ithat, he | had notice br kn\bwlédlqe ,“é‘i{:her‘fbtmalydr ‘infom‘a‘l?‘
g ‘ Not onlv does it not show that he had notice, but N

he, . unequlvocally, states 1n his depositlon and 1n hia reqponae |

to' tlus Court that he did not have notice.

o View. I blelieve, involves whether or not in the event this

{Court should determine that a f“’-"‘“er e"pmmtio" Of e

§! viether thac “exp:lfof‘ratlién should be;,maaé in this court or in

o ‘ The more 1nteresting queqtion, from a leqal point of 1

8 question of possible contempt should be made in this case, |
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| plabama.

Court,

- the Unl ted States District Court for the middle district of

It 1s our 9031t10n that the qulcitor Faneral haa

‘?dopted the ccrrect recommendation to this Court and that

a proper investlgatlon would be 1n the United States DiStrict‘t!

. w

amrt.
Pirst, in thls respect, the ord@r which is ---

Q \‘ May 1 ask Mr. Hubbard _—

P

§

A Yes, sxr.{‘
Qo An investlgatxon, you mean limited to a~—%"”

‘Ajf If there is to be a further hearlng, an

\ascertalnment, Judlcially, to the fact.

Q But I mean an 1nVestiqatlon hy the District

‘Cmnt on behalf of thls Court or an 1nve9tiqation by t%e ‘

Distrlct Court on its own?

l

A It is our pOBlthn, really, that the order

”1nvolved is the order of the D;strlct Court and that if thore

lska‘contempt, 1tﬁis,t eqsentially, A contempt of the DlBtriCt

“t‘Q>~F~Wb¢Id ‘wé héVe t6 décide’that?‘
A No, sir. | ‘
QDo you think we might ask the District Court |

‘tbtdetérmine*whetherttheré‘had been*a cbﬁtémpt of‘its”order;‘

;and, lf so, to take approprlate proceedinqs and W@ havn openeﬂ

>the questlon of whether there should be a proceedinq involvinq_r




i, JCOurt s order and maybe a contempt of this Court's ordar?

‘lﬂ‘~Court the question, in the first instance, of determininq

4, whose order was V1olated if any ord@r wag violated?

jﬁr{ what was accomplished was to revitalize fhe order of the

,%‘1‘w1th the indications of the circumstances.‘

; ;anY posSible contempt of an ordnr of this Court’ ‘
‘A~l‘ Yes, sir | I think that is entirely posabble.,v‘

§

I thlnk this is entirely the correct proceduxe.‘ ~¢‘5‘

Qo You mean we. shouldn t decide here, now, that

if there was a contempt, it was a contempt of ‘the District

a A‘" " No, sir. I don t think ~--“f

Q Or should we leave to the District Court the t
EV,questionof whose‘order was v1olate6 if any order was?
“‘.‘Aj' I am sorry, "I aian’ t<hear you.‘

S Q Do you think we should 1eave to the District

A No, s;r. I believe that it would be entirely

‘“correct for this Court to direct that the leqal effect of ;

‘Hnistrict Court just as lt would have had if an appeal had

' been taken‘and‘a supgrsedeas‘filed to:preserVe tho;order of the

"lOWer court.‘ | ‘ i | | ‘ | ‘

| This, 1ndeed is the order that is" involved ana

‘remanded to the District COurt for a determtnation in accordancﬁ
4 ‘

The question of whose order it is, ia, frankly, with-,

'fDut prooodent I have been unable to find any case that saya —ﬁ

that is sufficiently comparable to ‘be an authority one way or
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3 “another in this case.‘p

\ amay be a contempt of the order of both courts.

‘effectuarion of the election and has preserved the status

B The Merrimack case, obvmously, holds that onp act |

ThLS, however,

lis, I believe, a different type of act from ‘that which is
‘1nvolved in Shlpp and Shipp is, substantially, the only

~precedent for contempts in this Court.

: The ef fect there was, of the act complained of, was
fgq;completely‘defeat‘the Jurisdiction of‘thistCourt so as to

rén&er ineffective ahy juﬁgment that‘it‘mightfrendert‘«“

Here, obviously, this Court has the power to

completely adjudicate this matter and qive effect to its

'order. S0 this is not the type of act which would frustrate |

4 ‘*the Jurisdiction of thls Court to adjudicate the controversy. f

¥
K

Now, there is a second consideration. The United

i

lStates District Court has, indeed, assumed jurisdiction on

‘mothn of the United\States, anc has,‘since theeactionnhAB
been‘pending in‘thiS'éourt~‘issued an‘order'enjoininq”thel
‘quc“
/as it exists during the pendency of thlS, a number of deposi-f
tions have already been taken there, that court views that

'lt strll has and 13 exercxsing Jurisdiction in thia case.

Flnally, I would cite to the Court the expr9991cns

‘ of Mr. Justice Black in the Barnett case,in which he commenta

1:

W“POn the respective functions of trial and of appellate courts

: handﬁpoxnts‘out, Ln gome 1netances,lthe,1mpracticalitvnoﬁ;"




_ undertak ing a £actual ‘ investigation ‘\ m this Court.
i Particularly. is this true, in view of the ohviou*q:‘
,"'necessity that if a- hearing is conductexd here 1t must be. |
conducted by and before a commissioner not as a proceeding |
“‘fot this Court - | |
If the Federal rules which give credence and‘
: ’fpxes'\ixnp’eions( favo'-ra:bzle-‘ to the findings ‘of‘ trial judqe-:e »on
_evidence tak.e:n orailj) fbeﬁorre th:em h’\e‘s" a basis €hesn ‘the tryinq [
‘of a case before the judges on oral testimony is more apt |
‘to result in a correct result than would perhape be aco\ompliehe{l
‘by a hearing before a commiesioner. : ¢ | |
There are other arguments that could be advanced.
; However, by way of summary, let me say, that: insofar as ‘the
factual issue is conoerned, it is our sincere position that
kﬂaudge Herndons ignorance of 'che order of this Court ie merely* 5
- an ,unfo:rtuante brea‘kdown in ‘comaumc.atiqne and thet he fai_led N
‘genuinely to ree’eive ‘notic:e or“yknow‘].edqe of 'tthat orde‘-r.
| 'rhe history of the man, I believe, shows that had

18 he had notice of it, thet he, indeed, would have complied with‘
it | | o
. Q % Doeé‘ that show “in tf‘x«e‘ re»c-orci?

Does the history of that man show in ’the record?
‘\A | 'rhe history Wlth reqard to the Mav Sth primary i
Hand w:.th ‘reqard to the abqentee ballots show in the record,

yes.
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Q  Shows what?

\A“‘ Shows that on th@ May Sth primarv 1n Alabama,
‘each of the NDPA cand:.dates was place'd on the ballot for “

f_he same office.

Q Well, nobody dlsputed thelr riqht at that tlmP.

.’§ )
H

e

did they?
| REEE A No, sir. ey

l @  Well, that is a little different from October.

R
i
]
1]
£
i
; y
0
4

A L An‘d, of c*0u.rsé, in, October when someone . did

dxspute the rlght when the absentee ballot was printed during

a 1tfhu effect:weness of the Dlstrlct Court order the name did ‘
/] appear on the absentee balliot,

o But you say that the whole reason for hia

‘gnogx:ance of the order was somebody else's and T say I think

: you are adm.ltting the fac that he could have found out himgelf.
Af.ter all he wag a 1awyer.‘ i ;

j | A Wlth regard to that if I may, While Judge

) Herndon graduated from 1aw school some 10 or 15 yearq aqo, he o

; has never pract:.ced 1aw. He was emploved by a corporation, ;
not as a 1awyer.‘ |
Q0 | Mr. Hubbard before you slt down, mav I ask you, i

: Isuppose that the test as to whether we should 1qsue thn order

', 5 ’to show cause,‘ which is the only thinq that is before us in thia |

‘,\ bl‘anch of the case, is whether there has been a prima facie

zs B'howmq of contempt, would you aqree?




" mvestlgation. :

s T

2Ry S

and 1 have been unable to locate one. S “

‘does not consider the fact as to the proper forum for the ,

(i cause or something like that,‘ 1sn't 1t?

sc1te to you “the deposit:.on *\-hich is here in this Court of

‘Judge Herndon s.‘,

‘at whxch I now am, that he _—

L R
P ;

,‘A:\ Yes, ~sir. I have tried to find some “ea\s\e i,

wm.ch defmes the propnety of xssuxng a rule to show cau%e

iR}

A iB‘ut _from a le;qal "p‘oihtoff* View‘,. Ithinkthis |

Q - But 1et s say that we a‘::‘e satisfied as to

questxons of the law, then on the factual side T suppose a

) showing has to be made to us as to pr:r.ma facle case of probable

A Yes.
o Less than a contlctton’on oor patt |
By Surely. | ‘k o
Thank you.
REBUTTAL ARGUMENT OF CHARLES MORGAN, JR., E@O.

ON BPHALF OF' AP‘PFLLANT‘?

‘»MR. MORGANv | Mav it please the Court to go direbtly

to the quest:.on of Judge Herndon s notice, I would like to ‘

Al

0 I\re you talking about the typewritten record?

A Yes,osix.'*

Juﬂge Herndon testmflea elsnwhere, other than Page 60| ‘




Q It is not 1n the prlnted app@ndix? g ‘l*ﬁ”rf“‘k‘

A There is no- prxnted record and the appendix

-to the government and us contaln only sundry references and

“tmgare allowed to proceed forward without a printed record.

s

"‘Ihave asked the clerk if we. should file a prlnted record and |

. hey say, no, not at thas staqe. at leaqt

% ‘ “,“ S0 we refer throuqhout briefs and also here, to

dep081~*ons which have been flled bf the Court after motion

;o

. being flled below, therefore.
é; L e In‘tbe HerndOm deposition, it ismqnite‘clear that
%a'tm does subscribe to two newspapErs.‘ Fe 15 the only person, 

of these candidates, who admitted that he read them.

The Tuscaloosa News is one. The Birmlngham Post‘
fék iwrald is another, and he could have read elther one of ‘them.
Mr Dunball at the Department of Justice at Paqe 61 reads to

'hxm from the artlcle and it states expllcxtly thlS"‘"ThP

élU S Supreme Court Frlday, w111 hear an appeal from the “
;é": National’ Democratlc Party of Alabama to get itq 89 candiﬁat@q‘
%}’kplaced on the Stateb NoVember Sth ballot Alabama Attorney

l%ﬁ General Garrett was told Frlday . i

;gﬁ ]‘ ﬂ‘ " Now, then, would you read this other paraqranh‘r”l

| on the second page atarted with an "Agteeing here. " Answer:

"In agreelng to heat ‘the case, the Supreme Court granted

U rescoration of an original order issued before last weekb

%: Montgomery hearing that prohzbited the State from chluding
P e P g e | |
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| agmiaxlmately the same thlng.

-

~~¥«*andmdates akready prxnted on the hallot.
On tha next pag@ the Tuscalaosa Newa axtiole says
We couid move further than that\'

1 find that ‘the Green@ Ccunty Bemocrat the offic1a1 organ‘

tin hxeh Judge Herndon, as. Probate Judge, advertises for

thg county, contains an artlcle.

Now, in that case it is very stranqe becauae the ‘

;‘wﬁfy man that prlnted the artlc]e, the publisher and edltor

f the pap@r, sald he didn & read 1t either. A‘ quastxon

caﬁm up @arller about the r@cord from Justxce White with

‘rﬂswnct to whethwr or not tbese matter« were in 1ssuc as to the '

gp Qataon of the Corrupt Practlceq Act in the lewer aourt
S On Page 55~A of ‘the Amlcus Curvae, United Qtat@s

bxlef hexein, you w111 find rapreqentations made by the State

in th@ir answer bclow regarding the dlsqua]ification of all

canaLdat@s from Greene County and r@ferrlnq th@reto to some

. attached ,exhlblts, J, K and L»

Those exhibi%s are found 1n the record of Lhis

i waurt again not przntad, Exhxbit J, Paqe 307, an affidavxt

*; from Judge James Dennls Hecndon in Greene County

He lists tha names of the NDPA cand“ﬂutes who were i

:‘1eft off the ballot and at the conclus:on of thaL affidavit‘"

hé stat@s',f“none of the 8ix above»named candidates filed or

b Offered to file in my offlce the nama or names of persons

‘selecte& to recelve, dlsburse, aud;t and expend campaiqn funda




S SRS

B e

as required by Section 274 of Title 17, Code of Alabama,” et

"cetera}u"Within the fivewday petiddt nbr‘haswsuch beehtﬁ11ed '

to. thls date", signei September 20th.

tf you. then, return to the briefs of the United

‘ﬂtates, you w111 find there as Appendix E, Page 60 A, a qtalifi

tcatlon bTank of the type that has been filed with thia Court,

whlch was filed by thnse candidates in the Democratic primary

BN

‘ electlon.

Wxth respect to the Corrupt Practlces Act,‘these

fsxx candldates, before March lst, 1968, stated, on Page 61

"I hereby, certify and declare that I appoint myself and

fhereby, accept. ‘the appoxntment as the sple and only nerson

or committee to receive, expend, audit and dxshurse all moneyq

et cetera,f o

. Now, thére_eretsevetal‘qUestions"about the'case‘to“*
_one unfamiliar with‘ Alabema politiés‘ehﬂ‘r am thinkinqﬁnow‘ |
‘pertlcularly about Mr. Justlte White s comments reqardinq

‘the ohio primary electlen and its effectlve w1nnowinq down =

the State has an interest in doing 90.5(“f“

‘The State here makes no point that 1t was improper

f for any of these people tc run 1n the nemocratic primary
”‘electlon and at the same time to recelve the nomxnat‘ons at

I a mass meetlng.,

As a matter of fact, on Page 22 of their brief, they o

“/‘

T

of candidaCLes and its good effect, in that senee,‘anﬁ certainhy




ycmmede that 1t is not‘lmproper. Surely it is not‘improperhu
fbamuse they have 1earned from history in Alabama, they

;ﬁmarned from the eleetion 1n Macon County where Sheriff Lueias
‘NMS ran aqainst three whxte opponents in 1966. Fe got around,f
“aﬂmr winninq the primary election there, at the end of 1966
1mm of his white candidates had a writenin campaiqn and the

‘mmer appeared on the ballot under Third Party for America, Inc

The same thlnq happened in Selme, Alabama. Atter
JhnClark lost in the prlmary, he ran agexn in the qeneral
‘ﬂectlons@‘ Some question has been raieed here about mootness.

Qr,“ Mr. Morgan, I would suppose the District Courtp:'

the three—judge court, either decided that under Alabama law
fafilxng for the prlmary satisfies your requirement for filing

| ﬁm an independent party or dxdn't decide it? Now which?

‘An It did not decide it.~ Now, our problem there ‘
| Q- WhYdidn‘htheydeeide it?2
: 13“‘ Well, we —--

Q I wculd suppose that if you would have made it

, Mlissue, they would have been required, or at 1east they

*‘ﬂmuld have decided this issue of Alabama law. ,‘

‘\A £ Well they didn't decide any, as they say 1n
ﬂw opinion, complex factual 1ssues involved |
Q9 That is not a factual ieaue, is it?

A Well, with reSpect to whether theY fil@d 1t or\«




‘on,théjface.

i not would have been.

Now, qUIte frankly, we relied ~~lwhat we did“~—— |

';‘"Q‘\ Ycur maxn thrust was that uweonstitutienality

¥

‘A | Of the Garrett law, certainly, or 1ts illeqalityf(

its %on~app11cability under Section S

'Q Let's aseume that ‘the »1abama courts conatrued‘f'l‘

ﬁds statute to mean that the filinq fer the primary is not

‘s.,atlsfie‘d by t’-‘h\e re@iuirefment for fi ling for a ‘ca:ndida:t.g who

has been nominated,at a mass meeting,of'aﬂofher party. Let's |

l'@ssume that is what was decided What would b@fyourvﬁoaitian~ *

‘ﬂwn?

A My pOSithn at that poxnt would be that there

is nothxng 1n the statemant filed i first of all, these ‘

forms were obtained 1n the office of the Judge of Prebate.

‘mwy were prOV1ded to them by Judge Herndon. He gave them
ﬂm forms. Now. they are Democratlc party forms. Bub they

do not specxfy in the Corrupt Practices part of tho form

that they are merely runninq in the Democratic primarv.

Now, the form is the form is the form.‘ It simply

says what it says.

| TﬁQ | So, what would you say?
“A  ! I would 5ay that they filed.  ‘

‘Q \ Well, I know, but what if t-.hp Alabama cc)urt

Baid that they hadn t filed They must make another filihq

‘)l ;




: @m they ran on behalf of an@ther parvy.‘ '(
‘~ A‘j I would say then that by September Sth wh
: finally filed the statu&ery period beqan te run. Tha

e*ary of State had, until a letter was written postmarked

§ °ﬂthe night of the 10th would have complied.»

| he told the statutory period éo beqin with, th@
iw dees not require you to de a useleas act of course i o
Q What about the lecal candidates? |

A With Probate Judges? 1 think she spoke for

ﬁx, udge Herndon has shown by past acts s
Q i Well, how can she speak for the local judgea &
ﬁaxthey are the ones th&t have to make the certitiaations?

| Ai Well, in the record,We find the Probate Judges

ﬁnl, a letter from a Probate Judqe saying'” "I don t thinkf
ﬂuais woxth the paper it is wr*tten‘on, and I am going to ‘
umtact Mrs. Amos about thisl" i “' |

I think that pretty well clearson the ecord that IN
,:?’“mrybody down there aort of works together in matters like f'
V‘;jmis" | | R |

| | Q J Buti’c isnotz ‘c‘leﬁr inéhe‘ ylaws‘efmﬁba»maw,a"
g | ‘ 3   51 beg your pardon? “‘

ﬁ; Q ¥y “The law of Alabuma aaya specifically, doem it

‘.&w Pr@bate Judqes and I think cerbainly, in th case of those}f

doeomtact Mrs. Amos, and we do aet out in brief. almoat in  ‘,

o
e

o
SN S e




‘3f“versus Lee is the ;aw We are referrinq to, thouqh, with

\MW: that State go to the Secretary amd local go to the Pr@bat&p
| Judg@? | ” | | “
‘A’, Yes.

l Q,Well,ere~ycu,going £o~put préctieeerer\the
1§w? | | | ‘ i | “
| A 'In Alabama I ‘Vt}iink ‘th.at ,siométimes‘._‘heweﬁs.‘ .
| quite often. e e |
: | Qf_‘ well, don t we have to follow the construction;
lﬁfoftme lawa of Alabama as well as we do any other State?

» A Yes, sir. The State of Alabama in the case of‘ : k
Herndon versus‘Lee - you asked the questlon ago about wat |
kind of man 15 this ‘man as shown in the record‘

I suggest that there is an‘excellent series of
‘eases arising out of Greene County to judqe this man.‘eﬂe‘f
has been a party in a numbet of cases. The case of Herndnn‘
yersus Leesz the«case wuthfrespect to thee filing,of thesQ
Cbrrupt Practicee Act statements. |

| As we say, there the shoe was off the other foot.“
«because there i | ‘ | |

jQ“ ‘ So‘far as‘Iwaﬁ concerned I 1ove to hear‘you
*discuse this case and Judga Hecndon ® actlons jn this case. 

Lk

All right. In this case -~«the case of Herndon;‘

f.jjur Justice White and the onlY OPlﬂiO“ that I can talk to

,Yﬂu about of Alabamm law interpreting these, you know, the
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»stétutes we are involved in;‘
| It simply says that Sthember Stnyls the date
to flle W1th the Probate Judqes or wlth the Qecretary of
State the 5undry certlflcates that go to the different places;
iq,“‘Then you can file in either place? |
A No, you have to file your county ofticea ———
'Q’a‘rIn the Probate Judqe.‘
| 7‘A “}In the Probate Judge. You have to file your 3
'district offices, the State law i o o
;‘Q ; Is your posit;cn 1imited to the fact that
‘\ﬁecause the Secretary of State says thore ia no uso in vou
flling before the Probate Judge, that excuaes you tor nof
: £111ng be e the Probate Judge?
A No, that is n@t the sole position we take,
kho;_sir;‘ We havo other. positions. 1I will take‘themoright"

‘o‘Q’o"That is one of them, isn!t‘it?

F2=3 i

.‘ i "?rh‘at is a }:Soéi‘t‘i‘o\n. :,-rhe s;ecdm one 1is that, .
~’in fact, ‘the - when the Qecretary of Stato acted, she -
 acted for evezybody, the second is that, in fact, some were
'filed, you know, across the State and that these cbmplex
,‘factual 5ssuos were not &etermined by the Distriot COutt as |
- to who had and who had not.‘ | L

& .
But, thirdly, we wore turnod bgok over to the same




{wi“just about that but because the law ia only applied once. thﬂt

ol that is discriminatory.

ﬁ';‘ ment, never before has anyone moved in to enforce it. In‘

,f.probate Judgee; who, in some instancee,‘turnea ue‘down to
determine whether we hao done it or not.

| ‘1 Fourth, there is no hearing in Aiabama law granted o
i Fifth that there wae a discriminatory application
 of the statute because this is the first reported ca-e wherej»
someone has acted a Probate Judqe on his own initiative. a11
other teperted ceoea have been otherwise. | -

| That thera is also an unequal application on the
‘part of the Pwobate Judges and, certainly,on the part of the
So[cretary of State. : | |

Qh“ I wae thinking about askinq a caee that said

A Well Judge Johnson said that there hae been
Na policy in the State of Alabama continuously, in hie diasent,i

\‘iof private entorcement of the statute. never public enforce—

eithxs particular caee, this is the firat inetance.f

We contend it is the first instance, that thie is the

first real threat that has come along since thie Act.

0 so your only pmecedent is the disaent and Opinioﬁ
jiinthis»Caee? | | ‘ L |

S i‘ K[ 1‘0ur only precedent AR

Q Judge John-on is a 9°°d i°69°'j“ti
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A Thank you.“

We do have one more thouqh, and that is certainly,

leth respect to Greeme County,and I think your recent decisiem
) i
;in Glover versus St. Louis—San Frnncisco Railroad cdmpany,we

gay it is not necessary to do a useless act like go to a o

1abor arbitrator, ‘or, you know. to union efficials, ‘when you

' know you can't qet adjudication. o

I think we have something in the record that shows
that Qe are in the same sort of poaition.‘ Now, thxe qu.e’:ltion
:moetnees was raisnd. The cl aesic makts it quite clear that
_»we have a right to‘have our votea counted. I am talking about
;',across the board now, not just Greene County; we have a right
[dfg to hold primary elections, that depends on the amount of
iﬁ ‘votes we have. i

{
!
.
7
|
%ﬁ ERRCTR It is a &eclaratory judgment. ‘We»need to~decide
) ; W o e
a4 | o
My these mattere now rather than a later time.‘ |
! ‘
]
:

~fﬁ‘ '{" ,u' The Diatrict Court opinien does, of course, uphold

iand aia rule on the conatitutionality of Sectiona 125 and 148
f~ lof the Alabama Code an well as the Garrett law and the Y

‘)‘

“Corrupt Practioea Act.

The relief - a question was asked about that and‘l‘
I juet want to urge that the relief be aa specifio as poasible.‘
‘¥ou knew when we talk about primary electiona in Greene |
County, just remembor we are talking about either oﬂe of
’the two eets of figures we have got, 127 percent or 124 porcenti
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of the white population of the counties reglatered to vote.“

Now, we know that is not rlght., It can't be, but

Mthere are a lot of names there that don t live there. Accuee
sanybody anythlng thh respect to that but I just say that o

‘1they are there.

That is one. of the criteria the Attorney General

1

uses when sending examiners in and observers in for aooountinq,i

“ih "15 have they Furgmd the rolls.

Seconé primary elections are run by the 1oca1

| Democratic party votes, always. In those eleotions there ia

alwaya an alternate ballot position and in thla case the ‘

nly relief we have so far and I be]leve, after the three‘

,fMississippi cases were argued here, and 5ince there is such

‘coneern about, you know, setting aside elections, that the

temporary relief of this Court could quite poaeibly have been

| utilized to forestall the settinq aside of any alections.‘

In that way, not go back and disturb anythlnq.‘ Bnt,

‘in thie caee the only relief thet we have now is that the

‘ incumbents are ln office ané hold ove: under Alabama law.‘

The sheriff hae been holding over since 1966.‘

Q Mr. Morgan, what if the Court happened to agree

| with Judqe Johnson but ultimately was found that Judqe Herndon‘

Waa not in contempt? What relief would be appropriate - new ‘

electiona?

'”A ;[nYee;lI‘thlnkjnew eleotionig‘tirntﬂnGW'eleetidneg
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xthink certain things with respect to the orde‘r‘of a vnm‘v
:election should be done. , | e | n

"Q‘ . I ‘mean whether or‘not Judge Herndon oao 15
*cmWempt, somehow there was a failure to bring the Court'
.order hometo those who should understand it sviin

\AV‘} If we accept the contentions, as I understand‘
‘dmm} that he dién't have notice or the alternative oomtontion,‘
‘7$iﬂmt, if he had he didn + understand it, under those oircum-‘i
_‘stances X think they are still entitled, of oourse to a new
‘election in Greene County. | | | |

| : : i
l . Q Hell,r what if the COurt deoides, however, that '

all theae statutes are valid, or at least that one oi’ them is

‘valid?

‘A If the Court decides that --- y

Q "thén wh:aui? about cfwdtqe Hexmd«on?“

A Well, I think that as far as Judge Hernd

-

e

is concerned, he is still in contempt.

e e e S s

,,i

o Boesn t it make it irrelevant - the validity
)| of Lhe statutes irrelevant to his e it
;Af I don't in light of Walker and I don’t think

‘~ in light of the statemem: -

| Q 'rhen how about that if the Court holds that - at |
least one of these atatutea is valid then what about relief?
N "I’here still might have been a violation of the Court'n ordor.;“‘f“ |

A We are talking about the Garret law now or
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Corrupt Practzces?  [

':85 ccnstltutional

fco be on the ballct.

LNegrow

‘?‘Q~ | Let’s say they held the Corrupt Practices law

H’;A’ Heid it ‘as conetitutional. ,

Q And that these candxdates dxd not desetve“

| A, Then, in that case, 1f they did not deserve{

A‘to be on’ the ballot, and you can' t retroactively put them |
¢ ‘on there et that has nothing to do with Judge Hernden s
licontempt, but it.does‘havg something tO‘do with whatever s

'relief ig granted

I do want to point out with respect to Section 125 i
on eleotlon officials that thls record does diaclose that
there were 120 election offlcials ln Greene County, 14

of them Were Negroea and 81 percent of the population iskf

Q C Mr.‘Morgan, are ve to understand that since BN

‘Q you don't seem to be 1ndependent1y arguinq the merits, are you

buying the government ] argument. 13 that it’
“A] j‘No,‘which;one?-‘

C‘Q‘ HIOnwﬁhe~merits.'

A On the merits. E
~Q‘ ”COn the constitutionality.
A Oon the constitutionality of the Corrupt Practice

“Act,f‘7‘°




‘ i'and get on the ballot, and in this instance 1t is September Sth{

d . You haven‘t said much about it yet. -

‘;:AH The constitutionality of the Corrupt Practicea‘
?;Act - I think that any act that depriVes a man ef the iit &
| right to be on a bala&# and the votera whe could vote for «
"him,of the right to be on the ballot by an arbitratry act, witﬁo
‘arxght to a hearinq, no rloht —->no due process right -= to a“ ‘
‘fhearxng at all, the Probate Judqe says he is not entit.ed to

be on the ballot, no statute that gives him a right to go in

I just don t know what the man can do and I don' t see how that |
;‘ can be constitutional, and that Corrupt Practicas Act,~

fV_‘ certainly think that COrrupt Practicea Acﬁ generally should be

Can art. ‘

| This particular proviaion ---[ |

= Q ‘ That is a due procesa‘argumant 1ndep§ndent1y
(‘Q‘of any eéual protection argument? |

‘IA I think that‘——‘a due process 1ndependent of

~t’any equal protection argument at all.

; Sendly, T th:lnk that the statute, itsxelf. by
‘j‘ita very wordlng is really rather vague as to what it does
7f‘say, and it 13 essential]y a criminally statute. | |

I don't know that you can read that statute and

i knoﬁ really what you are supposed to do.‘ I knaw,youcan‘t'
7Vite11 what day you are suppesed tc file.t - e |

: Q" Why do you say 1t is essentially a criminal |




ét@iute?{  | ’

e | 5"  1 thihk\so)  Yésﬂ‘ It ia a violatxon of the
 Co£rw§£inah£ices; Act, they can go after them that way or

X they can keep ‘then’ off the bnllot, they can do that.

| b § really have nothing more, 1f there are no more ‘

; | §ueatiena except to say that as the Preaident said yesterday,f
:the laws have caught up with our conacience and what remains
iis to give life to the law. | |

I think that is what thiz caae is really all about;

(Whereupon,‘at 1 20 p.m. the argument in the

above-entitled matter was concluded )
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