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OPINION OF THE COURT
GARTH, Circuit Judge.

This appeal involves the Department of Education’s
authority to enforce Title IX of the Education Amendments of
1972, against a college which receives no direct funds from the
federal government, but whose students receive federal grants.
The district court granted Grove City College’s motion for
summary judgment and rcfused to permit the termination of
Basic Educational Opportunity Grants to students at the
College, holding that the Title I X enforcement regulations were
invalid. We reverse.

f.
A.

Title IX proscribes gender discrimination in education
programnis and activities receiving federal financial assistance.
Title IX “*contains two core provisiens.”’ North Haven Bd. of
Educ. v. Bell, 50 U.S.1..W. 4501 (1982). Section 90(a) of the
1972  Act contains a program-specific ban of sex
discrimination:

No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any
education program or activity receiving Federal
financial assistance. . . .

20 U.S.C. §1681 (emphasis added).

Under section 902, each agency awarding federal financial
assistance ‘‘other than a contract of insurance or guaranty’’ to
any education program or activity is authorized to promulgate
regulations to insure compliance with section 90i{a). If

Lpub. I.. No. 92-318, §8901-07, 86 Stat. 373-75,
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compliance cannot be secured by voluntary means, section 902
authorizes the termination of federal funds to the program in
which noncompliance is found. 20 U.S.C. §1682.2

The Department of Education is the primary administrator
of federal financial assistance to education.? Pursuant to its

2Section 902 provides in relevant part:

Each Federal department and agency which is empowered to
extend financial assistance to any cducation program or activity by -
way of grant, loan, or contract other than a contract of insurance or
guaranty, is authorized and directed to effectuate the provisions of
section [901(a)] of this title with respect to such program or activity
by issuing rules, regulations, or orders of general applicability which
shall be consistent with achievement of the objectives of the statute
authorizing the financial assistance in connection with which the
action is taken. No such rule, regulation, or order shall become
effective unless and until approved by the President. Compliance
with any requirement adopted pursuant to this section may be ef-
fected (1) by the termination of or refusal to grant or to continue
assistance under such program or activity to any recipient as to
whom there has been an express finding on the record, after op-
portunity for hearing, of a failure to comply with such requirement
but such termination or refusal shall be limited to the particular
political entity, or part thercof, or other recipient as to whom such a
finding has been made, and shall be limited in its effect to the
particular program, or part thereof, in which such noncompliance
has been so found, or (2) by any other means authorized by
law. . ..

30riginally the Department of Health, Education and Welfare had primary
responsibility for administering federal assistance to education. This action
was brougnt against the Department of Health, Education and Welfare,
since it had issued the administrative order under Title IX terminating
assistance to students attending Grove. Subsequently, when the Depart-
ment of Education was established to take over the education functions of
HEW, Title IX enforcement authority was transferred to the Department
of Education by Section 301(a)(3) of the Department of Education
Organization Act, Pub. .. No. 96-88, 93 Stat. 677, 678, The Secretary and
Department of Education were substituted as defendants in this action by
order of the Clerk of this Court.

Unless further specificity is demanded by the context, the defendants,
including the Department of Health, Education and Welfare and any
successor will be referred to as *‘the Department.”’
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regulations, 34 C.F.R. §106.4(a), the Department requaires each
recipient of federal aid to file an Assurance of Compliance as a
means of securing adherence to Title I1X.4 Under the Assurance
in use at the time of this case was filed, the recipient agreed that
it would

[clomply, to the extent applicable toit, with Title IX . . .
and all requirements imposed by . . . the Department’s
regulation . . . the end that, in accordance with Title IX
.. .noperson . . . shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be
otherwise subjected to  discrimination  under any
education programs or activity for which the Applicant
receives  or  benefits  from  federal  financial
assistance. . . .8

In addition recipients provided basic information about their

programs, including a *‘self-evaluation™ under Title iX

(AL 18).

4 PR $T06.400) provides i relevant pati:

Every application tor Federal financial  assistance tor  am
cducation program or activity shall as [a] condition ot its approsal
contain or be accompanied hy an assurance ftom the apphicant o
recipient,  satisfactory to the Assistant Secretary,  that  each
education program or activity operated by the applicant or recipient
and to which this part applies will be operated in compliance with
this part.

Mhe Assurance of Compliance currently in use provides that the applicant
cwill comphy with o0 Title IXL 0 - which prohibits disarimination on the
baasis of e education programs amd activities receiving federal financial

assistarnee.”
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B.

Grove City College (Grove) is a private ce-educational in-
stitution  of  higher education affiliated with the United
Presbyterian Church and located in Grove City, Pennsylvania.
Approximately 2,200 students attend Grove (A. 33). One
hundred forty of Grove’s students are eligible to receive Basic
Educational Oppertunity Grants (BEOGs) appropriated by
Congress and allocated by the Department pursuant to 26
LLS.C. §1670a. Three hundred forty-two of Grove’s current
students have obtained Guaranteed Student Loans ((GS1s).0
Other than through the BEOG or GSI. programs, Grove
receives no federal or state financial assistance.”

BEOGs are paid by the Department directly to the cligible
students attending Grove. Grove, however, executes the in-
stitutional section to the students’ BEOG applications and
certifies data involving the student applicants’ costs and
enrollment status so that che students might receive federal
financial assistance.b

OUinder the student loan program, a GSIU is provided by a private lending

institution which lends funds directly to the student, The GSIs are
suaranteed by the Commonwealth of Pennsylvania. In turag, the United
States, gnarantees 80% of the Commonwealth's obligation. The federal
governnient pays interest subsidies on these loans, 20 ULS8.CL 816077,

“Inits briet, Grove has explained its policy in refusing retunds:

Since its founding in 1876, the College, as an integral part of iy
philosophy, steadfastly refused anv form of government tund
ing. ...

. LJThe College also informed HEW that it has always refosed o
aceept financial assistance from any governmental ~ource singe 1o
do so would compromise its independence.

Brief for Appellants, No, 80-2383, at p. 3-4,

RThere are two methods of disbursement of BEOGes. Under the Reeular
Disburwement System, the Department  advances the tunds 1o the
educational institution, which then either pays the student by check o
credits the prant against the student’s account. 33 CUF.R. 860,71, 691,7K,
Fndar the Alternative Disbursements System, the grants e mailed directly
tor the students after the institution makes the appropriate centitication, 34
(R 690.91, Grose’s participation in the BEOG program msolves the
fatter methad of alternative disbursement.
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In July, 1976 the Department began efforts to secure an
Assurance of Compliance from Grove based upon the receipt
of BEOGs and GSLs by Grove students. Grove refused to
execute the Assurance, asserting that it received no federal
financial assistance. The Department then initiated ad-
ministrative proceedings to terminate grants and loans to
students attending Grove.

After an administrative hearing, an Administrative Law
Judge (ALJ) concluded that Grove was a recipient of federal
financial assistance within the meaning of Title IX and that the
allocation of BEOG’s and GSL’s could be terminated for
Grove’s refusal to execute an Assurance of Compliance. Since
Grove conceded that it did not file an Assurance of Com-
pliance, the ALJ eutered an order prohibiting the payment of
BEOG’s or GSL.’s to students attending Grove.

C.

On November 29, 1978, Grove, joined by four student
BEOG and GSL. recipients,? commenced this suit. The plain-
tiffs sought an order which would declare void the Depart-
ment’s termination of BEOG and GSL assistance. Ad-
ditionally, they sought to enjoin the Department from requiring
Grove to file an Assurance of Compliance as a condition of
preserving its eligibility in the BEOG and GSI. programs.
Finally, the complaint sought a declaration that the anti-sex
discrimination regulations promulgated by the Department
went bheyond the authority contained in Title IX, or alter-

9According to their affidavits, for academic year 1978-79, student plaintiff
Marianne Sichafuse received a BEOG totaling $408. Kenrcth Kockenberry
received a BEOG totaling $654 and a GSI. totaling $2,000, Jenifer Smith
received a GSIL. for $1,000, and Victor Vouga received a GSI. totaling
£2,500 (A. 58, 76, 95, 97). In affidavits, the student plaintiffs each rep-
resented that witheut these funds ‘I will be unable to continue in at-
tendance at [Grove City College] the coliege of my choice’ (A, 59, 77, 996,
99).
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natively, that those regulations were unccnstitutional as ap-
plied to Grove. Cross-motions for summary judgrent were
filed on the basis of affidavits and the administrative record
(A. 30, 101).

D.

In an amended opinion on June 26, 1980 the district court
granted Grove’s motien for summary judgment and denied the
cross-motion of the Department. Although the Court agreed
with the Department that BEOGs and GSIs constituted
“federal financial assistance’ to Grove within the meaning of
Title IX, it concluded that the Department could not terminate
federal assistance to Grove City students because of Grove's
refusal to sign an Assurance of Compliance.

The district court set forth several alternative rationales for
its conclusions. First, the court held that 20 U.S.C. 51682,
which denies Title IX enforcement authority with respect to “‘a
contract of insurance or guarantee,’’ precluded the Department
from terminating GSLs.!0 Second, the court concluded that the
Departmeni could not require Grove to sign an Assurance of
Compliance since subpart E of the Department’s regulations
which prohibit discrimination in employment was held to be
invalid. Alternatively. the court held that the Depariment had
unlawfully terminated Grove’s federal financial assistance
based solely upon Grove’s refusal to sign the Assurance. The
court concluded that such a termination is authorized by Title
IX only upon an actual finding of sex discrimination (A. 134-
38), a finding which the Department had not made. Finally, the

011 the district court, the Department claimed that the furnishing of GSI s,
as well as BEOGs, made Grove a recipient of federal financial assistance so
that it became subject to Title I1X. As noted in text, the district court held
that GSLs were contracts of guarantee within the exception to section
902(a). On appeal the Department does not contest the district court’s
conclusion. Brief for the Department at 2 n.2. Thus, the issue of GSEs is
not presented on this appeal,
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court held that the Department was barred by the due process
clause of the fifth amendment from terminating the BEQOGs
without first affording hearings to all students who would be
adversely affected (A. 132-133).

The court’s final amended order (1) decilared that the
Assurance of Compliance form {(HEW Form 63%A) was in-
valid; (2) enjoined the Department from using the Assurance of
Compliance form; (3) enjoined the termination of financial
assistance to the plaintiffs unless actual sex discrimination was
proved at an administrative hearing with notice to all those
affected by the proceeding; and (4) enjoined the termination of
GSLs to students,

The Department’s appeal, No. 80-2384, and Grove’s cross-
appeal, No. 80-2383 followed. !

I

At the outset, we consider Grove’s cross-appeal because a
threshold question on this appeal is whether Grove, which has
refused all federal financial assistance, nevertheless is to be
considered a recipient of such assistance within the meaning of
section 901 (a) because its students receive tederal grants.

The Department has construed the phrase “*federal financial
assistance” to include educationat grants paid to students, and,
thus, received indirectly by the schools which they attend. The
regulation defines federal financial assistance in relevant part
as

(1) A grant or loan of Federal financial assistance,
including funds made available tor:

(it) Scholarshins, loans, grants, wages or
other funds extended to any entity for payment
to or on behalf of students admitted to that
entity, or extended directly to such students for
pavinens to that entity.

HGrove's cross-appeal was filed 1o preserve its contention that the mere
acceptance ot BEQGs by Grove's students did not bring Grove within Title
I, as arecipient of federal financial assistance.
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34 C.F.R. §106.2(g)(1){i1).

The Departmen*’s regulaticns further define a “‘recipient’ of
federal financial assistance:

(h) ““Recipient’ means ... any person, to whom

Federal financial assistance is extended directly or

through another recipient and which operates an

education program or activity which receives or benefits

from such assistunce, including any subunit, successor,
assignec, or transferee thereof.

30 C.F.R. §106.2(h)

Thus, the Department maintains that Grove is a “‘recipient™
because students attending Grove receive federal monies in the
form of BEOGs which monies are used to pay their educational
expenses at Grove.

Grove challenges the Department’s inclusion of BEOGs
within the scope of “‘federal financial assistance’” under section
901(a). According to Grove, the phrase ‘‘federal financial
assistance’ refers only to direct payments to institutions or
educational programs, and, thus, does not include educational
grants paid to students when the educational institution in-
volved plays no role in choosing the beneficiaries or designating
amounts of aid. Answering Brief for Appellants at 7, n.6. Since
BEOGs are paid to students based on eligibility requirements
determined by the federal government, Grove contends Title [X
is not implicated.

A.

In determining the scope of Title IX, we begin with the
statatory language itself. North Haven Board of Education v.
Bell, 50 U.S.1..W. 4501 (1982). The language of section 901(a)
extends Title IX’s coverage to ‘‘any cducation program or
activity receiving Federal financial assistance. . . ."" Hence, by
its all inclusive terminology the statute appears to encompas al/
forms of federal aid to education, direct or indirect.
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Grove, however, argues that the statute has no application to
it. Section 901, argues Grove, applies to “‘any . . . program or
activity receiving federal financial assistance,”” and it must be
conceded, contends Grove, that it ‘“‘receives’ no such
assistance. Although Grove acknowledges that it benefits from
federal aid which its students receive, Grove claims that this is
insufficient to bring Grove’s activities within the ambit of Title
IX. In effect, Grove reads the statute as pertaining only to
direct aid and not to indirect assistance.

Giving Title IX the broad reading that its remedial purposc
dictates, see North Haven, 50 U.S.1..W. at 4503, we cannot
agree with the manner in which Grove interprets §901(a) or
with its conclusion that §901(a) is limited solely to direct
assistance.

B.

The enactment of Title IX in 1972 was the culmination of
cfforts over several years to ban gender discrimination in the
field of education. Patterned after Title VI of the Civil Rights
Act of 1964, which proscribes discrimination by reason of race,
color, religion, or national origin, *‘{t}he drafters of Title 1X
explicitly assumed that it would be interpreted and applied as
Title VI had been during the preceding eight years.” Cunnon v.
University of Chicago, 441 U.S. 677, 696 (1979).12 Indeed, the
legislative history reveals that Title IX was designed to fill the
gap left by Title VI of the Civil Rights Act of 1964, which did
not prohibit discrimination based on sex. See, e.g., 118 Cong.
Rec. 5807 (1972) (Remarks of Senator Bayh).

I27Thile VI provides:

No person in the United States shall, on the ground of race,
calor or national origin, be excluded from participation in, be
denied the benelits of, or be subjected o diserimination under any
program or activity receiving Federal inancial assistance,

42 U.8.C. §2000d.

In addition, the provision authorizing administrative enforcement of
Title IX through termination or refusat of federal aid is virtually identical
to the adininistrative enforcement provisions found in Title VL. Compare
20 U.S.C. §1682 (Title IX) with 42 1;.S.C. §2000d-1 (Title V1).

o
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Just as Title VI was structured so that federal monies would
not be expended in any fashion!? which would subsidize racial
discrimination,!' so tco, was the use of federal funds
proscribed for the support of educational institutions that
discriminated on the basis of sex.

Indeed, in Cannon v. University of Chicago, 441 U.S. 677,
704 (1978), the Supreme Court recognized that Title 1X, like
Title VI, was designed “*to avoid the use of federal resources to
support discriminatory practices. . . .”” The legislative history
of Title IX amply supports this conclusion.

C.

In 1971, the provisions embodying Title IX were first in-
troduced by Senator Bayh as an amendment to S. 659, 92d
Cong., Ist Sess. (1971), the Education Amendments of 1971. A
major feature of 8. 659 was the establishment of the Basic
Educational Opportunity Grant program. Spcaking in support
of the amendment, Senator Bayh stated:

P During the foor debates on the 1964 Civil Rights Act, Senator Humphiey
stressed:

Simple jistice requires that public funds, to which all taxpayers
of all races contribute, not be spent in eny fashion which en
courages, entrenches, subsidizes, or results in racial discrimination.

110 Cong. Rec. 6543 (Sen. Humphrey, quoting from President Kennedy’s
message to Congress, June 19, 1963) (emphasis added). See afso 1O Cong.
Rec. 70054-55 (1464) (remarks of Sen. Pastore).

I¥The legislative history of Title VI clearly indicates that it was intended to
cover indirect assistance programs, including educational programs. For
example, Congressmen Poff and Cramer introduced a partial list of
programs which would be embraced by Title VI, See H. R. Rep. No. 914
(1963) (Separate Minority Views of Hon. Richard H. Poft and Hon.
William Cramer) reprinted in 1964 U.S. Code Cong, & Ad. News 2391,
2471-73. At least two of the programs on the list involve grants or awards
to students. See 42 U.S.C. §242d(b) (1970) (repealed Pub. 1. 94-484,
§503(b)(1976) (graduate training for physicians, engineers, nurses and
other professional personnel providing for grants to individuals or in
stitutions); 20 U.S.C. §461-65 (graduate fellowships). But see Note, Title
VI, Title IX, and the Private University. Defining “*Recipiont” and
“Program or Part Thereof,”' 78 Mich. I . Rev. 608 (1980).
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The bill deals with equal access to education. Such
access should not be denied because of poverty or sex. If
we are going to give all students an equal education,
women must finally be guaranteed equal access to
education. . . .

[i]t does not do any good to pass out hundreds of
millions of dollars if we do not see that the money is
applied cquitably to over half our citizene.

117 Cong. Rec. 30412 (1971). The same sentiments were ex-
pressed in the House. 117 Cong. Rec. 39252 (1971)18

Statements made during the 1971 debates on Senator Bayvh’s
proposal demonstrate that the funds subject to Title 1X en-
compassed virtually all federal assistance to education, in-
cluding BEOG grams to students. Supporting Senator Bavh’s
amendment to the Bill which provided for the establishment of
the BEOG program. S. 659, Senator McGovern stated:

I urge the passage of [Senator Bayvh’st amendment to
assure that no funds from S. 659, the Omnibus
Education Amendments Act of 1971, be extended to any
institution  that practices  biased admissions  or
educational policies.

117 Cong. Ree. 30, 158-59 (1971) (emphasis added).

Similarly, when Senator Bavh was asked what (ype of aid
might be subject to termination under Titic IX, he responded,
“Weare cutting off ¢/l aid that comes through the Department
of Health, EBducation and Welfare. . . .77 117 Cong. Rec. 30408
(1971).

ISThe floor debares in the House and Senate, while meager, are still the most
authoritative source of Title IX legislative history. See North Haven, 50
ULSUEW L ar 45040 In - Senate, Title IX was introduced as a {loor
anmendment, sa no Committee report discusses its provisions. By the same
token, in the House, little insight was given by the Comimittee Report which
accompanied H. R, 7248 (The Higher Bducation Act of 1971), a Bill which
contained a prohibition of gender discriminadon in federally  funded
cducation programs. See H. R, Rep. Noo 854, 92 Cong. It Sess. (1971)
reprintec in (1972 VLS, Code Cong. & Ad. News 2462, 2501-12 The dit
ferences between the Houee and Senzte versions, none ol which are
relevant here, were resolved in the Conference on the Fducation Amend-
ments of 1472, See S, Conf. Rep. No. 798, 92d Cong. 2d Sess. (1972),
reprintec in 1972 U8, Code Cong. & Ad. News 2608,
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Although Senator Bayh’s 1971 amendment was not adopted,
he reintroduced his amendment to $.659 on February 28, 1972
and the amendment was adopted that day. See 118 Cong. Rec.
5815 (1972).16 It is that amendment that was ultimately enacted
as Title IX, and which is involved in this appeal.!” While it is
true that the legislative history makes no explicit reference to
“indirect’” financial assistance such as student grants, the 1971
debates make it clear that Congress’ overriding objective in
enacting Title IX, that iy, to withhold public funds from an
institution which engages in sex discrimination, was to denyv (o
diseriminating institutions all such financial support, direct or
otherwise. Thus, as we construe the legislative history 1t is
consistent with the Department’s position that Title IX applies
to any institution which receives indirect or direct federal
financial assistance. In light of Congress’ intent which we have
gleaned from the legislative history of Title I X, we are satisfied
that monies which are paid to students, who in turn use those
funds for their education, constitute no less a part of a college’s
revenues than federal monies paid directly to the institution
itself.

This being so, the Department was well within its authority
when it defined “‘recipient” to include any institution which
receives  federal  financial  assistance  “‘through  another
recipient.”” 24 CUEF.R. §106.2¢h). Grove thus became a
“recipient” within the regulations when it received federal
monies that had been granted to its students for their use in
cducational pursuits,

161 introducing the 1972 amendment, Senator Bayh staied that it provided a
“comprehensive approach which incorporated . . . the key provisions ot
my earlier amendment. . . " 118 Cong. Rec. S808 (1972).

ITSenator Bayh's 1971 amendment never came to a vote on the floor of the
Senate becawse it was named nongermane o 8,659, See 117 Cong. Rec.
30415 ¢1971).

Although there were some differences between Senator Bavh's 1971
proposal and his amendment that was actually adopred in 1972, these
ditferences do not undermine our conclusion that the 1971 debates
demonstrate that Title IX, as enacted, was intended 1o cover both direct
and indirect financial aid.
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D.

[n addition to contemporaneous legislative history, the post-
enactment history of Title IX provides further evidence that
BEOGs come within the scope of ““federal financial
assistance.”

After the Department published its final Title X regulations
on June 4, 1975, (40 Fed. Reg. 24128) they were submitted to
Congress for review pursuant to §431(d){1) of the General
Education Provisions Act, Pub. 1.. 93-380, 88 Stat. 567, as
amended, 20 U.S.C. §1232(d)(1). This statutory provision
affords Congress the opportunity to examine an agency
regulation and, if it finds the regulation ‘‘inconsistent with the
Act from which it derives its authority. . .,”” Congress is
enabled to disapprove the regulation by a concurrent
resolution. If no such concurrent resolution is passed within 45
days of the submission of the regulation to Congress, the
regulation becomes cffective.

During the Congressional review of the Title IX regulations,
the subject of indirect aid was specifically addressed.
Legistators were explicitly informed by HEW Secretary
Weinberger that the Department construed ‘‘federal financial
assistance’ to include indirect student assistance programs:

Our view was that student assistance, assistance that the
Government furnishes, that goes directly or indirectly to
an institution is Goversiment aid within the meaning of
Title IX. If it is not, there is an easy remedy. Simply tell
us it is not. We believe it is and base our assumption on
that.

As Mr. Rhinelander [then HEW General Counsel]
says the court case [Boh Jones Unjiversity v. Johnson,
396 F. Supp. 597 (D.S.C. 1974), aff’d mem., 529 F.2d
514 (4th Cir. 1975)] confirms this beliet.

Sex Discrimination Regulations: Hearings Before the Sub-
comm. on Postsecondary Education of the House Comm. on
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Education and Labor, 94th Cong., Ist Sess. 481-484 (1975)
(‘“‘Postsecondary hearings’’).

In response to this Departmental interpretation, Senator
Helms introduced a proposed concurrent resolution that would
have disapproved the regulation because it did not limit the
application of Title IX to programs and activities directly
receiving ‘‘federal financial assistance.’’ See S. Con. R. 46, 121
Cong. Rec. 13300 (1975). In addition, several other proposed
concurrent resolutions were introduced that would have
disapproved the regulation in its entirety. See H.R. Con. Res.
310 (Rep. Martin) 121 Cong. Rec. 19209 (1975); H. Con. Res.
329 (Rep. O’Hara), 121 Cong. Rec. 21687 (1975); H.R. Con.
Res. 330 (Rep. O’Hara), 121 Cong. Rec. 21687 (1975). No
“‘disapproval’’ resolution was passed by either House.

Although Congress’ failure to pass any of the concurrent
resolutions does not definitively establish that it considered
those regulations to be consistent with, and authorized by, Title
IX, it does lend weight to the argumient that coverage of
BEOGs was intended, especially since the Department’s
construction of the phrase ‘‘federal financial assistance,’”’ was
specifically brought to the attention of Congress.!® The failure
of Congress to pass a resolution disapproving the Department’s
“indirect aid’’ regulation is particularly significant, since
Congress did not hesitate in amending §901 when it disagreed

I8Grove argues that we should accord no weight to Congress' failure to
disapprove the Department’s regulations. This argument rests on 20 U.S.C,
§1232(d) 1) which provides, in part, that the failure of Congress to adopt a
coneurrent resolution disapproving a final regulation should not be con-
strued as approval of the regulation.

However, that provision in 20 U.5.C. §1232(d)(1) was enacted up-
proximately four months after the Department’s regulations went into
effect, See Pub. L. No. 94-142 §7(a)(1) (enacted November 29, 1975),
Moreover, in its decision upholding subpart F of the Department’s
regulations, the Supreme Court concluded that the failure of Congress to
pass disapproving resolutions was a factor to consider in interpreting
section 901 of Title 1X. See North Flaven, 50 ULS.1L.W, 4506-07 (1982),
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with the Department respecting the scope of that section.!?
Indeed, Congress has declined to enact new legislation that was
specifically designed to accomplish the result which Grove
urges upon us. On the very day that the 45-day review period
for the Department’s regulation expired, Senator Helms intro-
duced a bill that would have provided that ““Title I X shail apply
only to programs and activities which directly reccive Iederal
financial assistance.” S. 2146, 94th Cong., 1 Sess. (1975); see
121 Cong. Rec. 23845-23847 (1975) (emphasis added).
Congress took no action on the Helms bill.

Subsequently, in 1976 Senator McClure proposed a similar
amendment to Title IX that provided: “‘For purposes of this
chapter, federal financial assistance received, means assistance
received by the institution directly from the federal govern-
ment.”” 122 Cong. Rec. 28144 (1976). In his statement in
support of this proposal, Senator McClure made it apparent
that had his amendment passed, Grove’s interpretation of Title
I X would undoubtedly be correct. Senator McClure stated:

The particular abuse in this instance, the one that T am
seeking to correet here ... Hillsdale Coliege, [is)
subjected to Federal controls by way ol student
assistance or a GI grant to a student. Hillsdale College
has gone (o great pains to avoid any appearance of
Federal support. They have not participated in Federal
aid programs. They desire to be completely independent
of the FFederal taxpayer in the support of the institution.
Theyv are being subjected to Federal control because
some student may have Federal assistance. My amend:
ment would simply say that it has to be a direct Federal
assistance before they are subjected to the HEW
regulations at all.

9Prior to the period of repuiatory review, but alter the Department had
published i repulations Tor comment, Congress enacted Jegislation ex
ceptimg soctal traternities, sororities, and voluntary vouth organization-
trom the reach of section Y01 Pub. . Mo, 93-568; y3a), 88 Stal. 1862
(1974). In 1976, Congress enacted three additonal exceptions to section
G071 coverape, See Pubc L Nao, Y4482, 8412 (19763 (caditied at 20 07.5.C
E168T(a)7) (9. (Bov or girl conlerences, Tather <o or mother dJdaushter
Activitios, and beauty pagent scholarship awards).
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122 Cong. Rec. 28145 (1976).

These remarks brought forth an immediate and vigorous
response from Senator Pell, the prime Senate sponsor of the
educational opportunity grant programs included in the
Education Amendments of 1972. Senator Pell declared:

[T}he enactment of this amendment would mean that ne
funds under the basic grant program [i.e., the BEOG
program] wor'd be covered by Title IX.

While these dollars are paid 1o students they flow
through and ultimately go to institutions ot higher
education, and I do not believe we should take the
position that these Federal funds can be used for further
discrimination based on sex.

fdd.

Similarly, Senator Rayh, the Senate sponsor of the language
that was ultimately enacted as Title IX, vigorously announced
his opposition to Senator McClure’s amendment. The correct
interpretation of Title IX, according to Senator Bayh, was the
Department’s construction that “*federal financial assistance”’
included BEOGs, since student grants henefited the educational
institutiorn.,

The House committee studied this [Departmental]
interpretation. I emphasized at that time that Titie X,
which dealt with diserimination so far as women are
concerned, is parallel in its language and enforcement
expectations with Title VI of the Civil Rights Act. The
courts have held that Title VI * * * does apply if 4
student received Federal aid. If « student is benefited,
the school is henefited. 1t is not new law; it is tradition,
and I think in this instance it is a pretty fundamental
tradition, that we treat all institutions alike as far as
requiring them to meet a standard of educational op
portunity equal for all of their students.

s Gt s g T Sy
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122 Cong. Rec. 28145-28146 (1976) (emphasis added).

On that same day, soon after the remarks by Senators Pell
and Bayh, Senator McClure’s proposed amendment to Title {X
was defeated by a 50 to 30 vote.

Although postenactment history is not always accorded
controlling weight, see Southeastern Community College v.
Davis, 442 U.S. 397, 411 n.11 (1979) (concluding that sub-
sequent isolated statements by individual legislators or com-

mittec members ‘‘cannot substitute for a clear expression of

legislative intent at the time of enactment’), here, where the
Department’s interpretation of “‘federal financial assistance”’
has been directly brought to Congress’ attention, Congress’
specific rejection of proposed legislation that would have
overturned that interpretation provides a substantial indication
that it was Congress’ intent to include BEOG’s within the
coverage of section 901. Indeed, in North Haven Bd. Of Educ.,
which upheld the Department’s Title IX regulation governing
employment discrimination, the Supreme Court relied, as we
do here, on the post-enactment history of Title IX. In so doing,
the Court stated:

Although postenactment  developments cannot  be
accorded  “‘the weight of contemporary legislative
history, we would be remiss if we ignored these
authoritative expressions concerning the scope and
purpose of Title 1X . . .”” Where “"an agency’s statutory
construction has been ‘fully brought to the attention of
the public and the Congress,” and the latter has not
sought to alter that interpretation although it has
amended the statute in other respects, then presumably
the legislative intent has been correctly discerned.”

30 U.S.1.W. at 4507 (citations omitted). Accord, Cannon v.
University of Chicago, 441 U.S. 677, 687 n. 7 (1979).
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A case under Title VI which supports our conclusion that
Grove is a recipient of federal aid within the meaning of Title
IX, is Bob Jones Urniversity v. Johnson, 396 F. Supp. 597
(D.5.C. 1974), af/’d mem., 529 F.2d 514 (4th Cir. 1975).

In Bobh Jones, the Department had ordered that eligible
veterans enrolled at Bob Jones University could not receive
veterans' educational benefits because the University engaged
in racially discriminatory practices. The University then sought
injunctive refief from that order, arguing that, since the
benefits were paid directly to veterans, it was not the University
which received federal financial assistance, and, therefore, the
University was not subject to Title VI. The district court
rejected the University's argument and dismissed the in-
junction. It held that VA educational benefits, even though
paid directly to students, constituted federal financial
assistance to the University within the purview of Title VI.

The Bob Jones court based its reasoning on the broad
remedial purpose of Title VI and the fact that the University
benefited in two distinct wavs from the payment made to
student veterans. First, “payments to veterans . . . releas[e]
institutional funds which would, in the absence of federal
assistance, be spent on the student.”” 396 I, Supp. at 602.
Second, “‘the participation of veterans who -- but for the
availability of federal funds — would not enter the educational
programs . . . enlargfes] the pool of qualified applicants upon
which [the school] can draw for its educational program.” Id.
at 603. Finally, in holding that indirect veterans’ educational
benefits were subject to Title VI, the Bob Jones court stated:

Whether the cash payments are made to a university
and thereafter distributed to eligible veterans rather than
the present mode of transmittal is irrelevant, since the ;
payments ultimately reach the same beneficiaries and i
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the benefit to a university would be the same in either
event. To argue otherwise would be to suggest that the
applicability of Title VI turns on the role of a university
as an exchange. . . . No rational distinction with respect
to Title VI coverage can be made on this basis.
Id. at 603-04. See also McGlotten v. Connally, 338 F. Supp.
448 (D.D.C. 1972} (three-judge court) (disallowing tax
deductions for contributions to racialiy segregated fraternal
organizations as such deductions constitute federal financial
assistance under Title VI.)

“The decision in Boh Jones figured importantly in the
postenactment history of Title IX. During the debates on the
McClure amendment in 1976, see supra, which would have
limited the coverage of Title IX solely 1o “‘direct” federal
financial assisiance, Senator Bayh specifically referred to the
Bob Jones decision under Title VI.

[Tihe inclusion of students who get Federal assistance is
not unique. If we followed this route [in amending Title
[X] then the next step is to repeal Title VI of the Civil
Rights Act because the court has held in other civil rights
matters that if a student gets assistance from the Federal
Government the university itself is assisted.

The case of Bob Jones University against Johnson is a
specific case in question.

122 Cong. Rec. 28145 (1976).

The district court here relied almaost solely on the Bob Jones
analysis when it concluded that indirect federal financial
assistance, 1.c. BEOGs, brought Grove within the coverage of
Title IX. Our discussion of the statute, its legislative history,
post-enactment events, and the Bob Jones decision has led us to
the same conclusion. Thus, we are satisfied that the district
court did not err in this ruling.
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Section 901 of Title IX also provides that the ban against sex
discrimination is restricted to an ‘‘education program or ac-
tivity receiving Federal financial assistance.’’ 20 U.S.C. §1681.
In addition, §902 limits the Department’s authority to ter-
minate federal funding to ‘‘the particular program, or part
thereof’” which does not comply with the regulatory
requirements. 20 U.S.C. §1682.

Grove argues that construing ‘‘federal financial assistance’
as including BEOGs is necessariiy incompatible with, and
mutually exclusive of the statutory requirement that en-
forcement of Title IX be ““program specific.” According to
Grove, Title IX’s reference to “‘program’’ or ‘‘activity’’ clearly
indicates that the Act’s prohibition of sex discrimination
cannot apply on a generalized, nonprogrammatic, or in-
stitutional basis. Instead, Grove claims that only those
programs or activities for which Federal funds are specifically
earmarked, arec made subject to the Act, and it is only those
particular programs or activities from which federal assistance
can be withheld in the event violations are found within the
particular identified program. From that conclusion, Grove
reasons further that because indirect student assistance, such as
BEOG grants, cannot be tied to any specific program or ac-
tivity at an educational institution, Grove cannot, consistent
with the program specificity requirement, be a ‘“‘recipient of
federal financial assistance,”” and, thus, Grove argues, it is not
subject to Title IX. In essence, Grove contends that subjecting
an entire institution to the requirements of Title IX only by
reason of its students’ receipt of BEOGs, runs counter to
Congress’ expressed intent, which limits the application of Title
IX to specific programs or activities.
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We concede, as we must, that Title IX’s provisions, on their
face, are program-specific. See North Haven, 50 U.S.L.W. at
4507.20 We cannot agree, however, that Congress intended to
limit the purpose and operation of Title IX by a narrow and
itlogical interpretation of its program-specific provisions.
Rather, we believe that Congress intended that full scope be
given to the non-discriminatory purpose that Title IX was
enacted to achieve, and that the program-specific terms of Title
IX must therefore be coustrued realistically and flexibly. By so
doing, contrary to Greve's argument, complete ac-
commodation can be achieved beiween the concepts of “‘in-
direct federa! financial assistance” and ‘‘program-specific’’
requirements.

A.

We have previously noted that Title IX is & counter-part of
Title VI and is to be simiiarly interpreted. Like its Title VI
counterpart, Title IX also requires that any withdrawal of
federal funding must be restricied to the particular acitivity or
program in which discrimination is found. It is apparent from
the legislative debates that the legiviators were protoundly
concerned with the possibiiity of arbitrary and overbroad fund-
ing terminations. Fears were expressed during the Title VI
debates that an unlimited termination sanction invoked by
reason of an isolated violation might resuit in wholesaie cut-off
of federal assistance to an entire state thereby affecting state

2010 North Haven, the Supreme Court heid that, **[A]n agency’s authority
under Title IX both to promulgate regulations and to terminate funds is
subject to the program-specific imitation of §$901 and 902.” 50 U.S.1..W.
at 4507,

The Court, however, then held that the employment regulations
promulgated under Title IX conformed to the program-specific
requirement. It is significant, however, that the court did not attempt to
define the contours of “program’™ in its opinion. Thus, to this extent,
North Haven does not control our decision.
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programs unrelated to, and not identified with, the
discriminatory practices.?!

As we understand these legislative concerns, the legislators
did not contemplate that separate, discrete, and distinct
components or functions of an integrated educational in-
stitution would be regarded as the individual programs, to
which sections 901 and 902 refer. Whatever the legislators did
contemplate by their use of the term “‘program or activity’” we
can be certain of only two things: (1) “‘program or activity’’
was never intended to be defined in the narrow and restrictive
manner urged by Grove, and (2) the precise meaning, content,
and parameters of ‘“‘program’ as it applies to the issue
presented here have never been established.

Substantiating our view that to date little definitional content
has been given to the term program, is the Supreme Court’s
recent Title IX decision in North Haven. In that case, although
implicitly adopting ain institutional approach to the concept of
program,?* the Supreme Couri nevertheless, left to the district
court the determination of what constituted the ‘‘program’’
and the extent of the permissible termination of federal funds.

o] . JO -
21 As Senator Ribicoff stated:

{1 there were discrimnation in one school district which
refused to desegregate, we certainly would not wish to cut off public
assistance or eut off road programs. Under Title VI we would deal
with each program scparately and apply Title V1 only where the
discriminaiion occurs.

TG Cong. Rec. 7067 (1963). Accord, 110 Cong. Rec. 11942 (1964
{remarks of Attorney General Kennedy); 110 Cong. Rec. 2059, (1964)
(remarks of Sen. Pastore); Comment, Beard of Public Instruction v.
Finch: Unwarranted Compromise of Title VI's Termination Sanction, 118
U. Pa. L. Rev. 1113, 1116-24 (1970) [hereinafter cited as Finch Comment].

22We note that Justice Powell’s interpretation of the majority opinion in
North Haven indicates that the Court, in validaiing the Department’s
employment regulations, had inclined towards an institutionalized ap-
plication of Title 1X, rather than an ear-marked program approach. Justice
Powell so argues because the majority opinion includes within Title 1X’s
coverage, employees such as secretaries, guidance counselors, and janitors,
who were not participants in, any scparate, identifiable grant program. See
North Haven, 50 U.S.1..W. 4508 n.3 (Powell, J., dissenting op.).
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Indeed, legal commentators and the few courts confronted
with the need to define “‘program’’ have recognized that neither
the statutes, by their terms, nor the legislative history resolve
the question of what constitutes the ““program or activity.”
See, e.g., Finch Comment, 118 U. Pa. L.. Rev, at [116-24;
Todd, Title IX of the 1972 Education Amendments: Preveniting
Sex Discrimination in Public Schools, 53 Texas 1.. Rev. 103,
107-13 (1974); Note, School Desegregation and the Office of
Education Guidelines, 55 Geo. §.. J. 325, 344-45 (1966); Huffer
v. Temple University, 524 F. Supp. 531 (i.. ). Pa. 1981),
appeul pending, No. 82-1049 (3d Cir.).** See also Note, supra
note 14.

8.

However “‘program’ may be defined when a direct federal
grant is involved (an issue not presented here), we are not
persuaded that where non-carmarked or indirect funding is
involved, those statutes proscribing discrimination should be
rendered ineffective and without force. As was argued by
amicus- American Association of University Women, in its
supplemental letter memorandum:

23Grove relies on the decision m Board of Public Instruction ol Tavlor
County, Florida v Panch, 414 F 24 1068 (5th Cir. 1969y, a Title VI case. In
Finch, HEW had termnated Federal fimanaal assistance to the Taylor
County Flementary and Secondary Public School Distriet for its fatlure to
comply with HEW guidelines roverning desegregation. The court vacated
the termination order and remianded the case to HEW, becanse HEW had
failed to make findings that any of the programs reeeiving ederal aid had
heen affected b, racial discrimimation, The court noted that the school
system was receiving money under three federal grant statutes for three
specifivc activities  supplementary education centers, adult education, and
education of Children from low income familice. Fach grant statute,
concluded the corrt, constituted the program for purposes of Title Vi, 414
F.2d at 1G77.

We do not find the decision in Finch to be helpful or dispositive of the
issnas presented by this appeal. Fineh involved neither across-the-hoard
assistance for general educational purposes nor indirec! federal financial
assistance. Nor was the Finch court required to go beyond the particular
grants in aid there at iswue, in determining the contours of the program
affected.
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However the Supreme Court ultimately detfines
“program’’, it cannot conclude that the more general
the scope and purpose of the funding, the more
restrictive the coverage of this remedial civil rights
statute will be. That result would be logically in-
consistent. Yet Grove City asks this court to decide that
an institution whose entire purpose is educational is
exempt from coverage when it is financed with federal
funds that can be used for virtually any educational
purpose instead of a clearly limited function. The absurd
result if this approach is followed to its logical con-
clusion is that general higher education aid would never
bring the college under Title ITX coverage because no
specific program within the College would be carmarked
to benefit from the federal funding.

American Association of University Women Memorandumni, at

The same principle is implicit in the formula of one legal
commentator who defined “program’ along these lines:

[ two programs, one receiving federal aid directly
and one not, are both administered by the same focal
agency for the education ot essentially the same group of
students, and if the funding of the former facilitates the
latter by freeing funds for its use, or if diserimination in
the Tatter afrects the former by inhibiting or prohibiting
a student’s participation in that program, then hoth will
be considered part of the same progiam tor purpo.e. of
bringing the latter within the reach of Title I

Todd, supra, 85 Tesas I Rev,at 112,51 Sew also Note | suger o
note 14, at 624,

B e Title VI the Tormer O hee o Fduvatusn remneded aoscbond dyee
cedaciational wvstem as iangle entity oF provrain becdu o dronimination se
any particular component of the schond prowram wonld obuonsdy atfeo
amd tamt the enbire systens, T1owes sugeeded that anse narreseer o
serpretation of 4 Cprocian” wondd make o pepo bk o fermimate st
aoachool distriet hecanse cach dotlar of avd e s wonld have roche relatd
toshscrmintory praciioe  Note, supra, 85 Ceeol T 8 360 7
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The view that non-earmarked or indirect federal funding
brings within the definition of “program’’ an entire integrated
institution is supported by the decision in Haffer v. Temple
University, 524 F. Supp. 531 (E.D. Pa. 1981), appeal pending,
No. 82-1049 (3d Cir.). That case involved the question of
whether Temple University’s intercollegiate athletic program
was subject to Title IX even though no federal funds have been
earmarked for athletics. Temple conceded that it received
substantial federal financial assistance for other educational
purposes. Nevertheless, Temple argued that “‘its intercollegiate
athletic program is exempt from the requirements of Title IX
because it receives no federal funds earmarked for the use of
that program™, and that ‘‘the implementing regulations are
invalid insofar as they cover programs or activities that ‘benefit
from’ federal financial assistance but do not recieve earmarked
funding.”” 524 . Supp. at 532.

In the Haffer opinion, then Chief Judge Lord analyzed the
pertinent legislative history and concluded that, during the
statutorily mandated Congressional review of the Department’s
regulations, the major focus of controversy centered on
whether intercollegiate athletics were covered by Title [X. See
Hearings on Title IX Before the Subcommittee on Post-
secondary Education of the House Committee on Educaiion
and Labor, 94th Cong., Ist Sess. 46, 66, 98, 304 (1975
{hereinafter Postsecondary Hearings); Haffer at 536, Howewer,
despite the vigorous debate over whether the regolafions in
cluded athletics, Congress passed no disapproving resolution.

3 . - - . . .
I8aee rext supra, typescript at 1517 discussing Congrossional anthe oy 1o
review and disapprove regulations.

We note that Senator Bavh, in hiv restimony before the House Cor e
mtiee reviewing regulations, <tated:

Fhose [objecting to the regulation’s applicaton ot Title IX
athieties] argue that (1) dhe scope of Title IX is narrow and detined
only to include those education programs that received direct
federal financial assistance, and (2) since athletics is not an
cdncational program in direct receipt of tfederal aid, Tule IX cannot
and should not apply.

Foconote conimued (81 Bext i
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Additionally, the court einphasized that after enactment of
Title IX, numerous attempts were made to amend it so as to
exclude from the Act’s coverage, in whole or in part, inter-
collegiate athletics.20 All these attempts were defeated.

Judge Lord thereupon denied Temple’s motion for summary
judgment. In denying that motion, he reasoned:

Logic supports a broad reading of Title IX and
supports upholding the validity of the regulations.
Congress explicitly amended Title IX to exclude social
fraternities and sororities from its coverage. I cannot
imagine what possible federal funds could have been
carmarked for these programs. If such indirectly (if at
all) benefitted programs were never intended to be
covered by Title IX, it is inexplicable that Congress felt
the need to exempt them specifically on another basis.
Congressional consideration of the proposed regulations
focused almost exclusively on coverage of athletic’
programs. Indeed, many opponents of such coverage
viewed Title IX as the possible death knell of college
sports. If intercollegiate athletic programs, which
almost never receive direct federal funding, were not
intended 10 be covered, why was this a burning issue in
consideration of the regulations?

Foveatposte ot from [)I‘(’a't’(/iiliz e

Thiw objection to the coverage ot programs which revenne +
divect benetys From federal support - such as athletios s direcns
cr oedds itk thie € sngressional intent to provide coverage tor
eractly such types of clear diserimination. For example, althouch
cederal mones Leees not go dicetly to the football programs, feduiid
aid torar ot he schesd svetem™s programs frees othey money for use

B0t
Without feder T oaed o -chiool wedld have to reduce prosrum

offure s ar use ite resourees more ettictently., Title IX refers 1o
tederab tiran aal g ssistance, 1 toderad ad benefits a diseriminatony

,

progne oy treedin funes o bat program, the aid assists it
Postsecondary Henooos e 171

SO8ee 241 Supp. ar $34.33,
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Id. at 541. See also Poole v. South Plainfield Bd. of Educ., 490
F. Supp. 948 (D.N.J. 1980) (holding that section 504 of the
Rehabilitation Act of 1973, which contains the same program-
specific provisions at Title IX, applies to all activities of a
public school system receiving federal funds); Wright v.
Columbia University, 520 F. Supp. 789 (E.D. Pa. 1981) (same
holding with respect to activities of a University).=”

D . . . .

27CGrove relies on g number of decisions that have concluded that the
program-specific requirement restricted Title IX's coverage 1o thos
programs or activities tor which federal tunds were specifically earmarked.

Most of these decisions, however, were reached in the context of deciding
whether Title IXCs emplovment regulations were imvalid, See, e.g., Seattle
University v. HEW, 16 F.EP. 719 affd 621 F.2d 992 (9th Cir. 1980);
Isieshoro School Commitice v. Califano, 593 F.2d 424 (ist Ciro), cert.
denied, 444 U.S. 972 (1979); Junior College District of St. 1 omis v,
Calitano, 597 F.2d 119 (8th Ci.), cert. denied, 344 1180 972 (1979,
Dougherty County School System v, Harriy, 622 F.2d 735 (Sth ¢, 1980),
(See ulso text, infra, at typescript 33 & n.29.)

The Supreme Court has subsequently vacated the decision in Sewtle
Cniversity and Douagherty tor turtaer consideraiion in lieht of Noith
Haven Bd. of Bduc. vo Bell, see United States Department of Fducation s,
Seattle University, SO UST.W . 3934 (1932 Bell v, Doneherty County
School Svstens, SOULS T .OW 3934 (1982).

In light of the Supreme Comt™ decision in North Hlaven and its turther
action in Seattle University and Dougherty, we conclhide that the analysis
of the program-specitic requirement tound n these cases on which Grose
refies is auestronable and we decline to follow it

Smlarly, we decline to tollow Othen v Ann Arbor School Bd., S07 T,
Supp. 1376 (1.1 Mich. 1981, Bennett v. Wear Tesas State Universits
(N.D. Tesas 1981, and Rice v. President and Fellows of Harvard College,
663 F.2d 336 (st Cir, 1981 Orhen and Bennetr involved decisions,
contrary to Hafter. that Title X does not cover intercollegiate athleties,
Both decsions relied heavily on the pre-North Haven employment
regulation cases, as did Rice.

We also reject the reasoning and holding of Universiry ot Richmond v,
Bell, No. 81-0406R (£.D. Va. July 8, 1982), which enjoined the Depart-
ment from investigating the University’s athletic department or any
educational program or activity not the recipient of direer federal financial
assistance, even though the Tinancial assistance which the University
received included National Direct Student T oans, BEOGs, Supplenental
Fducational Opportunity Grants, and a Library Resource Grant.
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Where the federal government furnishes indirect or non-
earmarked aid to an institution, it is apparent to us that the

~

institution itself must be the ““program.’”” Were it otherwise,
and if it had to be demonstrated that each individual com-
ponent of an integrated educational institution had in fact
received the particular monies for a particular purpose, no
termination sanction could ever effectively be imposed.

We conclude that the remedy to be ordered for failure to
comply with Title IXis as extensive as the program benefited by
“he federal funds involved. Because the federal grants made to
e students e ssarily inure to the benefit of the entire
toilese, the “program” here must be defined as the entire
mstitution of Grove City College.*® Thus, Grove is incorrect in
claimang that the program-specific provisions of the statute
nreclude Title IX coverage when indirect aid is involved.

NJudge Becker™s concurience is admirable in its desire 1o avoid delining
what tv the “program in this case, We would aeree that had Grove not
rabed the issue of whether “indirect federal funding” and “program
speciiedty T are mutnally exclusive, we would not he obiieed to address that
tste i tis opindon. Instead, we conld have relicd wholly on Grove's
Failure to osecuie the Acurance of Complionee, However, Grove™s main,
and fredeed 1t only, rgment of any meiit was that because Title TN .
proviam speciiic, it could not apphy e Grove, since the Sudirevt ard™
received by Grove wias not aid 1o g specitic program, kut aid to the entire
volivge. Nee opescript ar 22223 supre. At orgd argument, Grove contendsd
that to hold indirect aid to ke financial assistance, thereby making the
cntire college the program,”™ would directly contradict the intention of
Congress 1o linm the application ol Title IX to specitic proeranis and
activitios receiving tederad financial assistanee within an mstiiution, 1
deed, it likened the coneepts of “indirect aid’™ and “program speciticitn
to ol and water.

Despite Judge Becker's claims that we onght not to address anvihine
other than Grove's refusal to execute the Assorance of Compiianee, hie too
derees that we must respond to Grove's primswry argwment that “program
specificity cannnt co-exist with a construction of Tide IX that sabiects
Grove 1o regudation becituse ot its receipt of [non-carmarked} BEOG
fund=."" Concurring op. typeseript @ 3, He ould answer that argument
precisely e did the amicnsin ite brief which we have quoted, see typeserip

Foomuote contintud on next pase
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iv.

The last issue raised by Grove in its appeal is that the
Department cannot require it to comply with Title I[X because
enforcement of the regulations would unreasonably curtail the
College’s freedom of association and that of the students.
Grove asserts that both it, and its students, have a protected
right to associate in an academic community free from
unreasonable governmental intrusion. According to Grove, the
Department’s enforcement of Title IX would impermissibly
interfere with the College’s autonomy and the values which it
seeks to promote among its students.?? Assuming, without

- Fournote continued from precedie page

at 26, supra. The answer thus given in the concurring opinion is no dif-
ferent than the answer we have been obliged to provide, and which appears
m text above. Our answer, which also subsceribed to the amicus” argument,
and Judge Recker's endorsement of that argument, reveal no difference in
the conclusions reached: namely, that where indirect, non-carmarked fund-
ing is involved, the “program” necessarily must embrace the entire college.
Moreover, just as we have concluded that we are obliged to answer Grese's
argument, Judge Becker also recognizes that this argunient made by Grove
nist he answered.

Contrary to Judge Bedker’s fears, nothing thai we have said i thi-
opmion would forectose further inquiry i a situation in which “*tor policy
reasons [a college] builds a inancial *[Clhinese wall® around a fparticular|
department or school.™ Concurring op. typeseript at 3, Significantly, this
case, does not present a factual contfiguration which would support theories
involving such a ““financial Chinese wall™ or tts corollary, direct tinancial
aid to a particular program. As 4 consequence, no such argunient was ever
advanced by Grove, nor could it have been.

¥ N . N . . N .
29Grove deseribes its philosophy in the tollowing manner:

Since its foundmg, Grove City College has protessed deeply held belie?
regarding the proper role of the mdividual, government and priv e
education. For over a cenwury, the College has steadfastly maintained a
strict independence trom governmental tunding, holding that the ideals
embodied in s educational philosophy draw their essence from the
practice  of institutional  «elf-sufficiency  and  autonomy. A similar
philosophy guides the political and economic teaching of the College’s
faculty. Mareover, the College has continued its strong espousal of
religious principles, Although it is not controlled or operated by any
church, it retains its Christian conscience. 1t does not discriminate; it does
maintain its programs (o give equal opportunity to students, faculty and
staff. The College has undertaken to do what is morally right without
government compulsion,

Brief for Grove City College, No. 80-2384, at 35, -
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deciding, that Grove has demonstrated a protected
associational right, we believe that the reasoning found in a
recent decision of the Supreme Court which addressed a
federal-state cooperative program for the developraentally
disabled, disposes of Grove’s argument. Pennhurst State
School v. Halderman, 451 U.S. 1 (1981. Justice Rehnquist,
writing for the Court, stated:

[OJur cases have long recognized that Congress may fix
the terms on which it shall disburse federal money to the
States. . . [L.]Jegislation enacted pursuant to the spending
power is much in the nature of a contract: in return for
federal funds, the States agree to comply with federally
imposed conditions.

421 U.S. at 17 (citation omitted).

Congress has the same power to impose conditions on the use
of funds granted to private educational institutions as it has
when federal funds are granted to states. Boh Jones University
v. Johnson, 396 F. Supp. 597, 606 (D.S.C. 1974), aff’d mem.,
529 1.2d 514 (4th Cir, 1975). In any event, we find it difficult to
understand how the first amendment associational rights of
Grove and Grove’s students are infringed, since both Grove
and the students are free to avoid the conditions imposed by
Title IX by ending their participation in the BEOG program.

Morcover, the first amendment does not provide private
individuais or institutions the right to engage in discrimination.
Thus, neither Grove nor its students can assert an alleged first
amendment right to be free of the strictures of Title IX’s
prohibitions of gender discrimination and also claim the right
to continued federal funding. Cf. Bob Jones, 396 F. Supp. al
607 (Free exercise clair ¢ and freedom of association provide no
right against termination of federal funding based on Bob
Jones’s racially discriminatory practices).



A-34
Opinion of the Court af Appeals.,
August 12, 1982
V.
After concluding that Grove was subject 1o Titde IX, the
district court ruled that Grove's refusal to execute an Assurance
of Compliance did not justity the Department’s action in

terminating funds paid to Grove's students under the BEOG
program. The Department appealed this ruling.

A
A

First, the district court held vhat Grove could not be required
fo sign an Assurance of Compliance, because subpart B of the
regulation, which prohibirs discrimination in employment ¥
wis held by the district court to be invalid, According to the
district court, Title IX did not authorize the Department to
proseribe emploviment  discrimination  in cducational  in
stitutions. Four Courts of Appeals reached the same con-
clusion. Onlv the Second Cireuit concluded that subpart b
was valid. North Haven Bd. of Educ. v. Hufsredler, 629 1. 2d
773(2d Cir. 1980)

e : ¢ - XX : . M . . .
Weoe 3 ¢ PR aution SE 106461 ¢ Discrimination on the Haow o Sos in

Freolosent i Bdacation Prosyamsoand Activites Probibited 7).

Nee Seartie Univoriny o, HEW . A21 B2 992 (vt Carg, vaeared and
remiReded tow fursher cosnsdderatonr vy of North Hoaven subs nom
Uoited Stares Deptroof Bdo o Seatte Une s, SO ST W 3938 (198,
Romen Community Schoobs s HEW 6001 2d S8Toth Cu g, ceri, denived,
A3 0 S0 9T 19Ty Fumor Collese Distosv D Calitane, 597 P AL 119 (Xth
Cary cert dened, 33 US) 972 (19795 Bdehora School Comm, v,
Calitano, S93F 2 424 (s Civoy, cert, denred. 444 1250 972 (197950 See
Jhso Raeeland v Bloom Township High School Diste 484 Foosupp, 1280
e B L T986) MeCarthy v Burhholder, 448 EBoSupp. 40D Kan. 1978).

I Dougherty County School System v, Harris, 622 1.2d 735 (5th Cir.
YIS0y, vacated diad repianded for turther consideration in lisht ot North
luver spb pon, Bell v Dougherty Ciy School Seateny, SO U ST W, 3434
(19825, the Fitth Crreuit declined 1o rule that Tide IX did nor reach eme
plormen, drarimnnation inoedacational istitutions, but hield that the
bt Boregeigtion was Sy anvalid on the vrounds that s coverage
s ol progiam spedibic - e, that the regalation reachad emplosmemt
Praviices 10 proeoane of s ies nol peceivare Ctederal fieucial

RE IS T TOTIA
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Since the district court’s decision, the Supremc Court has
resolved this issue by affirming the Second Circuit’s decision.
See North Haven Bd. of Educ. v. Bell, 50 U.S.1..W. 4501
(1982). As a consequence, there iv no need for us to make an
independent examination of the cases and legislative history for
it has now been definitively determined that Title IX does reach
discrimination in educational employment.

Since the district court incorrectly concluded that the em-
ployment discrimination regulations (subpart E) were void, so
much of the district court’s order whick declared the Assurance
of Compliance form invalid and which enjoined the Depart-
ment from requiring Grove to sign the Assurance of Com-
pliance isin error, and must be reversed.

i8]
5D

In addition to declaring the Assurance of Compliance form
invalid, the district court’s order aiso enjoined the Department
from terminating the pavment of monies under the BEOG
program until the Department proved that Grove was actually
engaged in gender diserimination. The district court concluded
that §902 of the Act, 20 U.S.C. §1682, did not authorize the
Department to terminate federal financial assistance just
because an hstitution has refused to execute an Assurance of
Compliaace.

Section 9G2 of the Act provides the Department with the
authority  to  enforce  Title IX's ban against  gender
discriminaiion. By its very terms, section 90232 authorizes the
Department to terminate federal financial assistance in order to
secure compliance with any regulatory requirement designed to
effectuate the objectives of Title IX. Accordingly, the
Department provided that, as a condition of approval of
federal financial assistance, an assurance from a recipient that
t would not discriminate is required. Moreover, by regulation
the Department was to specify the form that assurance would
‘ake. 34 CLF.R. §106.4(0).

Sere N . . .
e relevant tet of section Y02 is reproduced in . 2 supra.
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The form prescribed did little more than identify the type of
institution applying for federal funds. (A. 18). It required
minimal information respecting grievance procedures in the
event of complaints, and a statement of self-evaluation con-
cerning the practices of the institution. Primarily it committed
the recipieni of funds to comply with Title IX and its
regulations. As such it constituted a threshold device
facilitating the enforcement of Title IX's objectives.

Thus, the assurance regulations, when read in conjunction
with section 902, authorize the Department to terminate federal
financial assistance upon a recipient’s failure to execute an
Assurance, We are satisfied that Title IX authorizes the
promulgation of the assurance regulation and that the
Department can theretore properly condition its grant or denial
of funds upon adequate representations that the recipient will
not discriminate,

Cast law upholding parallel regulations and enforcement
measures under Title VI of the Civil Rights Act of 1964 bolsters
our conclusion that section 902 gives the Department authority
to terminate funding when a recipient fails to comply with the
assurance requirement. Section 902 was patterned after section
602 of the 1964 Act and the woerding of the two provisions ic
virtually identical.”

In Gardner v. State of Alabama, 385 F.2d 804 (5th Cir.
1967), cert. denied, 389 U.S. 1046 (1968), HEW had terminated
approxirmately $1,000,000 of funds under five separate federal
assistance programs atter the State of Alabama failed to
execute an Assurance that it would undertake efforts to end
racial discrimination in federally assisted programs. Alabama
raised various objections to the assurance requirement all of
which were rejected by the Court. The Court concluded that

334 counterpart of the instant assurance requirement was promulgated under
Title VIat 45 C.F.R.RO4, See 42 ULS.CL2000d-1.
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“the Secretary in issuing [the assurance] regulation was clearly
acting within its [sic] rule making power conferred upon it {sic]
by statute.”” 385 F.2d at 817 n.8. See also United States v. El
Camino Community College Dist., 600 F.2d 1258, 1260 (9th
Cir. 1979), cert. denied, 444 U.S. 1013 (1980) (“‘in exercising its
investigatory powers . . . HEW must have substantial latitude
in scrutinizing policies and practices of the institution that may
have a discriminatory impact on the intended beneficiaries of
assistance’’).

As we read the district court’s opinion in this case, it ap-
parently believed that no authority existed for withholding
financial assistance where the recipient refused to file an
assurance as a matter of conscience and where no evidence of
sex discriminatios, appeared in the record (AL 31). We conclude
the district court erred in this respect.

Grove was given the choice of complying with the conditions
of Title IX and the regulations promulgated thereunder or
foregoing the bencfits of federal funds. Grove chose not to
comply, and the Department appropriately suspended the
student grants through which Grove received the benefits of
these monies. Cf. Pennhurst State School v. Falderman, 451
LS. 10 17 (1981). Thus, by enjoining the Department from
terminating the BEOGs based on Grove's refusal to file an
Assurance and additionally by requiring evidence of actual
discrimination, the district court erred.
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The district court also enjoined the Department from ter-
minating funds under the BEOG program without affording
students who would be adversely affected by such a termination
notice and an opportunity to participate in a full administ-ative
hearing, According to the district cowrt, this requiren.ent was
mandated by the duc process clause of the fifth amendment.
We  conclude the due process clanse imposes no such
requarement.,

In (O'Bunnon v. Town Courr Nursing Center, 347 US0 773
(1980), HEEW had decertitied a nursing home and ordered the
termination of all Medicare and Medicaid  assistance for
patients at that home. In a suit brought by the home and «ix
patients who were Medicare and Medicaid beneficiaries, the
Supreinie Court held that HEW was not required to afford due
process hearings to paticnts as a prereguisite to disqualifving
the home. Inso doing the Court stated:

[ The erant program] clearly does not confer a rnight on a
recipient to ereer an unqualified home and demand a
hearing to certify it, nor does it confer a right on a
recipient (o continue to receive benefits for care in a
home that has been decertitied. Second, although the
reenldtions do protect patents by limiting the on
cinmstances  under which a Aiome may  transter o
discharge a Medicaid recipient, they do not purport (o
hmit the Government's right o make a  transfer
necessary by decertitving a faciiitv, Finallv,  since
decertatfication does not reduce or terminate a patient’s
financial assistance, but merely requires him (o use it {or
care at a ditferent facility, regulations  granting
recipients the right to a hearing prior to a reduction in
hnancial benetfits are nrrelevant,
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In holding that these provisions create a substantive
right to remain in the home of one’s choice absent
specific cause for transfer, the Court of Appeals failed
to give proper weight to the contours of the right
conferred by the statutes and regulations. As indicated
above, while a patient has a right to continued benefits
to pay for carc in the gqualified institution of his choice,
he has no enforceable expectation of continued benefits
to pay for care in an institution that has been determined
to be unqualiticd.

147 0.8, at 78586 (footnotes omitted).

()'Bannon is dispositive of the due process issue raised here,
We perceive no difterence between the impact on the students
when the Departiment terminated Grove as an eligible education
program and the impact on the patients when HEW decertitied
the nursing home in O’Bennon. H the O Bunnon paticnts had
no enforceable expectation of continued benefits to pay tor
care at Town Court when that nursing home was decertified,
nerther would Grove's students have an enforsceahle expectation
of receiving grants to attend Girove, after Grove's participation
inthe BEOG program was ended.

Fach student receving a BEOG has separately been found
entitled to receive federal assistance on the basis of personal
need and of his or her family’s financial status, See 34 CUFLR,
690 Subparts O and D, Nothing in the Department’s ter
mination ol Grove would detract from the individual eligibility
of any student to receive a grant. But, as was true in (’Bunnon,
astudent at Grove has no right to continned federal benefits to
pay for his education at an institution that has not qualitied by
meeting the conditions tor federal assistance. Thus, we reject
the claim of the <tudent plaintitfs thar a due process hearing
wis required.
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We have concluded that Grove is a recipient of federal
financial assistaace within the meaning of  Iitfe ITX, vven
though that  assistance s received indirectly  through it
students, who are the beneficiaries of federal grants. Second,
we have concluded that the Asaarance of Comphance form
(HEW Torm 6239A4) was authorized and was valid, Finally, we
have concluded that the Department was within ifs authority in
termimnatiyg federal tmaoaial asststanee 1o the stadents aned o
Coove tor Grrove™s fature to execute and file, moaccordance
with the reculanons, the Ascrance of Comphance form

Henee, so e of the distret comre™ s order, from whach
Orose aprealed at o 8O 233 Cand which held rhat Grove sas
A Creciprent T within the meeani of Title T3, will be atfinmed
Soomch of the district court’s order, from which the Depars
ment appealed at Noo 80 23840 ond which oavalidoted the
Assurance of Comphanee torm, and enjeined the Depariment
from asing that form aid Drom tesmmmatine stident BEO(O
will bereversed.

Socordingfv, we sl reverse so much of the et cometT
ofder of Tane 26, TYRO, a« 1 meonsistent aith this apanion and
with om holdines, and we will remand the case o the diarnes
court for the entry of an approprate onder consistent with thio

opinion.

BECOKER, Cirenir Judee, concurrine i the judement and o odl
but Part HI of the opinion:

I agree with the result reached by the magornty, | oarie
separately because of the unnecessary breadih of the majorits ™,
opinion, which etfectively decides cases not betore this panei
but which are or will someday be betore this Court,
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Yart HI of the majority opinion deals primarily with the
question whether construing ““federal financial assistance™ to
include BE OGs is necessarily incompatible with, and mutnally
exclusive of, the statvory requirement that enforcement of
Title Ix be “program-specific.” The majority answers this
question by concluding that when the federal governmens
frurmshes indirect or pon carmarked ard to an institution, the
mstdution iseld must be the “programd” for purposes of Title
s (Majority typesenipt opo at 30y That conclusion 1. nn
necessary to the deciston of this case. The controversy heve doe,
not implicate the application of Title IX to wpeaitio prosrane, o
activities withm Coaos o cirricndum Incdead, the csaential poae
merely concerms Coave’s refnsal to execnte the Assuranse o
Compliance. Ay a reanldt, thie cose ool es only ahallenve 1
the Bootal validity of the Avcarance of Comphance, and s pead
nat pose the question raved b flaffer o Temple Dnrversat,,
SEEE Supp. AAE LT Pal 19RY)y, appeal pending, Yo R2 G
(0 Cuoy, whether o partioadar proerun within o ands orao
which has esconted the Assaran e of Complianee iy e
pepnlatod ander Title IX0 The sy s conchisiosn i Par
P € thusas dicta

Pursiaat 1o b repnlations, 31 O F RoOSHOA A, e
Department reqpines cach reciprent of fodecad and o hue o
Anauranve of Compliance as aomeans ot wonnng adbercaee oo
Pitle 150 Ulnder the Assurance i ose ar the e ihin case an

tileel, the recipient avsrees that it wiil

[clomply, tothe extent apphoeable to 0, with Tule [
and all tequirements imposed by .. the Departmeni”,

regulation o oL to the end that, o aceordance with Title i
Fome reavon tor ow concern abont dealing anh o dpipe ten s g e f
eoate rarsed i Haller aod Drsversity of Kichizomned w0 Bell, S, 1 G466 4
(1.0 Va. Taly 81982, resarding whethior thie recetpt of Uederal aesidanes ‘
<itbject- the entire institntion to Tide IX revdation, o heohle condeoneran 2
to {oversitv af Richmaond, Tudge Warriner o dathbed the sheory adaopted ]
it flaffer the thenetitg™ or mbection”” theors . Aer g cvmg the sane
cases cited in the majority ™ note 27 he regected fladfor, comcbading that o
approach was aberrational. The majory bas proaonneed char Jlatter o
vaorrect and that the reasonine of the other court oonbym, See Manory E
Ivpeseript at 3, . 27 3
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IX ... no person ... shall, on the basis of sex, be
excluded from participation in, be denied the benefits
of, or be otherwise subjected to discrimination under
any cducation programs or activity for which the Ap-
plicant receives or benefits from  federal financial
assistance. . . .-

Our decision in this case must be puided by North Haven Bd.
of Edue. v. Bell, 50 US.T.W., 4501 (1982), in which the Court
examined the program-specificity of regulations governing
employment discrimination in recipient schools. The critical
paragraph of the Court’s discussion of the program-speciticits
issue states:

Examining the emplovment  regulations  with  this
restriction i mind, we nevertheless reject petitioner’s
contention that the regulations are facially invahid.
Although their import i~ by no means unambiguous, we
do not view them s inconsistent with Title IX's
program-specitic  character.  The  emplovment
regulations do speak in general terms of an educational
mstitution’s emplovment practices, but they are limited
by the provision that states their general purpose: “‘to
effectuate title IX . . [L] which is designed to eliminate
(with certain exceptions) discrimination on the basis of
seX inoany education progrant or activity receiving
Federal assistance, .. 07 (emphasis original) (footnote
omitted).
SOULS W Cat 4507, The Court's discussion applies with equal
force to this case. By its very terms, the Assurance of Com-
phiance is programespecific, for it applies only to an “‘education
program or aciivity for which the Applicant receives or benefits
from ederal financial assistance. . . .77 (emphasis supplied).
The termination of assistance to Grove is equally program-
specific, for the Department took this action only in response to

¥ N 5 M '
=The Acurance of Comphance currently in use i~ nor materialls Jitterent.
See Majorny Opimon n, S
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Grove’s refusal to assure, by executing the Assurance of
Compliance, that it would not discriminate on the basis of <ex
in any program or activity receiving federal financial
assistance.

I agree that it is necessary for us to respond to Grove's
contention that program-specificity cannot coexist with a
construction of Title IX that subjects Grove to regulation
because of its receipt of BEOG funds not earmarked for use in
any specific program at the institution. In response to Grove's
argumen! . I would endorse the passage from the amicus curiue
brief of the American Association of University Women quoted
in the majority’s opinion (Majority typescript op. at 26). The
conclusion of that passage -~ that it is incorrect 1o contend that
the more general the scope and purpose of the funding the more
restrictive the coverage of this remedial civil rights statute - is
an effective shield agamst the contention that non-specific and
non-carmarked BEOGS are necessarily incompatible with Title
IX's program-speciticity, The majority, however, turns this
shield into a sword and reaches the conclusion, certainly
dispositive of this case but nonetheless unnecessary o it
disposition, that recipt of non-earmarked federal assistance
transforms the entire institution into a “‘program’ for pur
poses of Title [X.

I am concerned that the majority’s overbroad decision will
foreclose inquiry responsive to specific facts in cases in which a
college or university, for policy reasons independent of a
concern about Title IX regulation, builds a financial **chinese
wall™ around a department or school so that a particular
program or activity is not funded out of the same pool into
which federal assistance has been poured. My judicial ex-
perience has taught me that one cannot prejudge the kind of
record or arguments that will be developed in future cases.
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Whether or not it is a long step from my analysis to the con-
clusion reached in Part [1I-C by the majority, it is a significant
step, and one that ought not to be taken except in the context of
a record or relevant legal arguments requiring that a decision
on the point be made.?

A True Copy:

Teste:

Clerk of the United States Court of Appeals
Sor the Third Circuir

Fpart [T also purports to address the argument that because indirect student
assistance, such as BEOG grants, cannot be tied to any specific program or
activity at an educational institution, Grove cannot, consistent with the
program-specificity requirement, be a *‘recipient ot tederal assistance,”
and, thus subject to Title IX. I do not here address the majority’s treatment
of that argument. Grove's status as a ‘“‘recipient”” is settled by the
legistative history and by North Haven, as is ably demonstrated by Part |l
of the majority opinion.
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INTHE UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF PENNSYLVANIA

GROVE CITY COLLEGE, individually ¢ *d on behalf of its
students, MARIANNE SICKAFUSE; KENNETH .
HOCKENBERRY; JENNIFER S. SMITH and VICTOR E.
VOUGA,

Pluaintiffs,

Vs.

PATRICIA HARRIS, Secretarv of the United States
Department of Health, Education and Weltare; ROMA .
STEWART, Director of the United States Office for Civil
Rights,

Defendants.
CIVIL ACTION NQO. 78-1293

AMENDED
PRELIMINARY STATEMENT, FINDINGS OF FACT,
CONCLUSIONS OF LAW, DISCUSSION AND ORDER

Preliminary Statement

This litigation was generated by the initiation of a com-
pliance proceeding against Plaintiff, Grove City College alone,
(hereinafter referred to as *‘College’’) under Title IX of the
Education Amendments of 1972, (20 U.S.C. 1681 ef seq.) and
the regulations of the Department of Health, Education and
Weltare, (hereinafter referred to as “HEW?’) 45 C.F.R. Parts
80, 81 and 86 as promulgated by the then Secretary of HEW,
Joseph Catlitano.
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In July of 1977, Secietary Calitano requested that the
College exccute HEW Form 639A, which i« caption?aj
“Assurance of Compliance with Title IX of the Education
Amendments of 1972, and the Regulation Issued by the
Departiment of Health, FEducation and Welfure in Im-
plementation Thereof’’. (Sce Exhibit ““A™ to Plaintifty’
Complaints for a copy of said form)

HEW insisted that the College must execute Form 639A, and
coentended that since a good number of the College’s students
received Basic Education Opportunity Grants, (hereinafter
referred to as (U"BEOG”) and Guaranteed Student @.oans,
(hereinafter referred to as **GS17) and because these programs
were financed with Federal funds and were usced by the students
to detray educational expenses, that the College was caused to
be a “recipient’” of Federal financial assistance as that term is
defined in 45 CF.R. Part 86, and the College was therefore
duty-bound to execute Form 639A.

Further, the Secretary contended that it the College refused
1o execute this form, the College and the students at the College
would no longer be allowed participation in the GSI. and
BEOG Programs pursuant to §902 of Title IX (Title 20 U.S.C.
8$1682). There was no allegation or proot offered by HEEW that
the College was, in fact, guilty of discrimination on the basis of
sex in any manner whatsoever.

The College contended that it was not a recipient of Federal
financial assistance by virtue of the GSIL and BEOG Programs,
and to the extent that HEW?S regulations deemed the College to
be such a recipient, they were an invalid extension of the
statute, and that in anv event, the HEW regulations were
overbroad because they were not limited to regulating those
programs that received Federal financial assistance. In ad-
dition, the College claimed the HEW has promulgated
regulations which, as applied to Plaintitfs, exceed the scope of
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§8 901 and 902 of Title IX, (20 U.5.C. §§ 1681, 1682) and that
said regulations of HEW as the same were aprlied to the
College, violate the First and Fifth Amendments to the Con-
stitution of the United States. The College, on the basis of
conscience and priuciple, refused to execute the Assurance of
Compliance with Title I X.

Thereupon, HEW initiated a compliance proceeding, and
subsequently, an administrative hearing was held before HEW
Administrative Law Judge, Aibert Feldman, on March 10,
1978, in Philadelphia, Pennsylvania. It is important to note
that only the College was named as a respondeni, and none of
the College’s students were parties and they were not otherwise
represented at the administrative proceeding even though over
three hundred of them had a direct interest in the outcome of
that hearing.

Inn his opiniein., dated September 18, 1978, Judge Feldman did
not address the College’s constitutional arguments, ruling that
is authority was restricted to determining whether the College
complicd with HEW'S regulations.  Significantiy, however,
Judge Feldman stated on page 9, of his decision that:

“There was not the slightest hint of anyv tailure to
comply with Title IX save the refusal to submit an
executed assurance of compliance with Title IX. This
refusal is obviously a matter of conscience and belief.”

And, Judge Feldman further wrote on page 9, of his decision:
&

“There is, very clearly, given to the Director a total
and unbridied discretion to require any certificate of
compliance that he may desire, whether the same be
reasonable, or, to reasonable men, unreasonable. There
arc no guidelines. There is no necessary continuity, as
from one Director to a successor Director whose
opinions as to what constituted compliance might be
totally ditferent from those ot his predecessor.™”
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“The Administrat s¢ Law Judge is not persuaded by
any of the cases cited that this authority in the
regulations has been struck down. Under the cir-
cumstances, the regulations being binding upon the
Administrative Law Judge, he must rule in accordance
therewith. The Director is given unlimited discretion so
that the Administrative L.aw Judge has no authority to
rule and is powerless to rule either that the regulations
are unconstitutional or that the regulations exceed the
statutory authority.”

See in the matter of Grove Citv College, Docket No. A-22, P. 9
(HEW Administrative Proceeding, Sept. 15, 1978). (Initial
Decision)

Since the College conceded that it did not sign the Assurance
of Compliance required by the regulations, Judge Feldman
found that the College was not in compliance. He, therefore,
ordered that students who attended the College were ineligible
to receive BEOG’s or GSL’s, and the following is the full text
of the Final Order as drafted by Judge Feldman, and as
adopted by the Secretary:

“ITISHEREBY ORDERED:

1. Federal financial assistance administered by the
Department of Health, Education and Welfare under
the following authorization is to pe terminated and
refused to be granted to the respondent institution:

a) Basic Education Opportunity Grant Program, 20
U.S.C. §1070a.

b) Guaranteed Student I.oans Program, 20 U.S.C.
§1071 et seq.

2. Additional Federal financial assistance which the
respondent institution would be eligible to receive, either
from the Department or through the Commonwealth of
Pennsylvania, but for its non-compliance with Title 1X,
is to be refused to be granted.
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3. This termination and refusal to grant or continue
Federal financial assistance shall remain in force until
the respondent institution corrects its noncompliance
with Title IX and satisfies the Department that it is in
compliance.

4, This initial Decision and Order shall become final
unless, within twenty (20) days after mailing the initial
Decision and Crder, either party submits exceptions to
the Reviewing Authority in accordance with 45 C.F.R.
§81.102.

/s/ ALBERT P. FELDMAN
Albert P. Feldman
Administrative Law Judge

Date: September 15, 1978

Pursuant to 45 C.F.R. §81.104, Judge Feldman’s Order
became final on October 14, 1978. On November 29, 1978,
Plaintiffs commenced this suit.

In the action before this District Court, the Plaintiffs are
Grove City College, and four of its students, namely, Marianne
Sickafuse, Kenneth J. Hockenberry, Jennifer S. Smith and
Victor E. Vouga.

The Ple}intiffs allege that their action arises under Title IX of
the Educational Amendments of 1972, 86 Stat. 373, as
amended, 88 Stat. 1862 (1974), 90 Stat, 2234 (1976), 20 U.S.C.
81681 er seq. (‘“‘Title I1X"’). Plaintiffs further allege that this
Court has jurisdiction for review purusant to Title IX, 20
U.S.C. §1682; The Administrative Procedure Act, 5 U.S.C.
§701 et seq.; The Federal Declaratory Judgment Act, 28 U.S.C.
§§2201 and 2202; 28 U.S.C. §1331 and 28 U.S.C. §1361.

The Plaintiffs request this Court to find that the aforestated
Order of the Secretary of HEW requiring the College to execute
the Assurance of Compliance or in the alternative suffer the
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termination of the BEOG and GSL benefits to the College’s
students, including the individual Plaintiffs, is null and void
and of no legaleffect.

In due course, HEW filed an Answer to the Complaint filed
by the Plaintiffs in this case.

The Plaintiffs responded by filing what their attorneys have
described as a *‘Motion for Judgment on the Pleadings’, with
supporting affidavits pursuant to Rule 12 of the F.R.C.P., but
this Court wii treat the Motion as one for Summary Judgment
pursuant to Rule 12¢ and Rule S6 of F.R.C.P.

The Defendant HEW thereupon filed a cross-motion rtor
Summary Judgment.

There are no disputed and/or triable questions of material
fact noticed by this Court, the parties have briefed and argued
their respective points, and the matter 1s ripe for a decision by
this Court.

The sub-issues of law that must be decided in order to deter-
mine the validity of the administrative Order in guestion are as
follows:

1) Does this Court have jurisdiction to presently adjudicate
this case?

2} Does Title IX of the Educational Amendments of 1972,
Title 20 ULS.C. §§1681 er seq. apply to Plaintiff Grove
City College and/or to the four individual Plaintiffs in
this case, and if so, to what extent?

3) Do HEW?’s regulations (45 C.F.R., Part 86) which
purport to implement Title IX of the Educational
Amendments of 1972, Title 20 U.S.C. §§1681 er seq.
unlawfully exceed the statutory authority and legislative
purposes of the sex discrimination provisions of the said
Educational Amendments of 1972 in the area of*
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a) Subject matler coverage:

A. Asto Grove City College?

B. Astothe individual student Plaintiffs?
b) Enforcement coverage:

A. Asto Grove City College?

B. Astoindividual student Plaintiffs?

4y  Are HEW’s regulations in this case 45 C.F.R., Part 86)
unconstitutionally applied to:
a) Grove City College?
b) The individual student Plaintiffs?

5y Should Grove City “ollege be required to execute the
Assurance of Compliance?

6) Should the BEOG and/or the GGSI. assistance programs
tor the students be terminated?

AMENDED FINDINGS OF FACT

1. Grove City College (“‘College™) is a private co-
educational institution of higher education, affiliated with the
United Presbyterian Church, located in Grove City, Penn-
svlvania, and chartered as an educational institution under the
faws of the Commonwealth of Pennsylvania.

2. Marianne Sickafuse, a resident of Pennsylvania, is a full-
time student at the College, who is a recipient of a Basic
Fducational Opportunity Grant (BEOG) totaling $400.00, tor
the academic vear 1978-79. Said student will be unable to
continue to attend this College of her choice without the receipt
of said financial assistance and will be irreparably harmed, if
said grant is terminated as it relates to the College.

3. Kenneth J. Hockenberry, a resident of New Jersey, is a
full-time student at the College, who is a recipient of a Basic
Lducational Opportunity Grant (BEOG) totaling $600.00, as
well as a Guaranteed Student Ioan (GSI.) totaling $2,000.00,
for the academic year 1978-79. Said student will be unable to

-
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continue to atterid this College of his choice without the receipt
of said financial assistance and will be irreparably harmed, if
said grant and loan is terminated as it relate to the College.

4. Jennifer 5. Smith, a resident of Pennsylvania, is a full-
time student at the College, who is a recipient of a Guaranteed
Student I oan (GSL) totaling $1,000.00, for the academic year
1978-79. Said student will be unable to continue to attend this
College of her choice without the receipt of said financial
assistance and will be irreparably harmed, if said loan v ter
minated as it relates to the Ceollege.

S, Victor . Vougad, a resident of Wisconsin, is a tull-time
student at the College, who 1s a recipient of 4 Guaranteed
Student T oan (GSI) totaling $2,500.00, for the academic year
1978-79, Said student will be unable to continue to attend this
College of his choice without the receipt of said financial
assistance and will be irreparably harmed, if said loan is ter-
minated as it relates to the College.

6. Defendant, Patricia Harris, (the “‘Secretary™) is the
Secretary  of  the Department obf Health, EFducation and
Welfare, C*HEW?") and HEW is administered under the super-
viston and direction of Detendant Secretary, Patricia Harris,

—~

Defendant, Roma f. Stewart, successor (o original
Defendant, David Tatel, is the Director of the Office for Civil
Rights, (**OCR™") the Division of HEW responsible for en-
forcement ot Title IX. The Office for Civil Rights is ad-
ministered now under the supervision and  direction of
Detendant Roma J. Stewart.

. Title I'X of the Education Amendments ot 1972, (20
ULS.CL 880681 ef seq. ) provides, inter alia:

a)  No person in the United States shall, on basis of
sex, be excluded from participation in, be denied the
henefits of, or be subjected to discrimination under any
education  program or activity receiving  Federal
financial assistance . . . (20 U.S.C. §1681(a).
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9. In enforcing the non-discrimination requirements of
Title 1X, each Tederal department and agency which is em:
powered to terminaie Federal financial assistance, other thun
assistance involving contract of insurance of guaraniyv, is
authorized to issue rules, regulations and orders, (20 UL.S.C.
§1682) Pursuant to this authority, the Secretary has issued
regulations establishing certain requirements for recipients of
Federal financial assistance administered under the auspices of
HEW. In addition, the Seeretary has designated the Director of
OCR as his chiet enforcement officer under Title X, 45
C.F.R., Part 86 (1977).

10. The Secretary’s regulations  have defined  Federal
Financial assistance to include funds made available for:
(i) The acquisition, construction, retovation
restoration or repair of a building or facility or any
portion thereof; and

(it} Scholarships, loans, grants, wages or other funds
extended to any entity for pavment to or on behalt of
students admitted to that entity, or extended directly 1o
such students for payment to that entity;

(2) A grant of Federal real or personal property or
any interest therein, including surplus property, and the
proceeds of the sale or transfer of such property, it the
Federal share of the fair market value of the property iy
not, upon such sale or transter, properiy accounted for
to the Federal Government.

(3) Provision of the services of Federal Personnel.

(4) Sale or lease of Federal properiv or any interes!
therein at nominal consideration, or at consideration
reduced ftor the purpose of assisting the recipient or in
recognition of public interest to be served thereby, or
permission to use Federal property or any intered
therein without consideration.

(5) Any other contract, agreement or drgument

which has as one of its purposes the provision of

assistance to any education program or activity, except 4
contract of insurance or guaranty. 45 C.F.R. 86.2(g)(1)
(1977).

et e
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11. The Secretary’s regulations have defined a recipient of
Federal financial assistance as follows:

(h) “‘Recipient’” means any State or political sub-
division thereof, or any instrumentality of a State of
political subdivision thereof, any public or private
agency, institution, or organization, or other entity, or
any person, to whom Federal financial assistance is
extended directly or through another recipient and
which operates an education program or activity which
receives or benefits from such assistance, including any
subunit, successor, assignee or transferce thereot. 45
C.F.R. 86.2(h) (1977)

12. The Secretary requires that an Assurance of Compliance
(Form 639) with Title IX be executed by all educational in-
stitutions  which it considers to be recipients of Federal
financial assistance, or for all institutions which are applicants
for Federal financial assistance. 45 C.F.R. 86.4 (1977)

13. This Assurance of Compliance is not limited to any
specific educational program or activity carried out by the
recipient or applicant, but requires a contractual guarantee that
the signatory educational institution will comply with all
regulations issued by HEW pursuant to Title IX without
limitation, including subpart E of the same. (See Exhibit ©*A™
attached to the Complaint).

14. Currently the atorementioned regulations include, inter
alia, those concerning employment, housing, athletics, health
services, counseling and employvment assistance to students. 45
C.F.R. subparts D & E (1977).

15. The College receives no Federal or State financial aid,
and more particularly, reccives no financial aid either from
HEW or the Commonwealth of Pennsylvania, except such
financial assistance that is received by the College through the
BEOG program, and the GSI. program.
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16. One hundred forty of the College’s students, including
Kenneth J. Hockenberry and Marianne Sickafuse are eligible to
receive Basic Educational Opportunity Grants (BEOG’s)
appropriated by Congress and allocated by the Secretary
pursuant to 20 U.S.C. §1070a.

17. One of the College’s functions with respect to BEOG's is
to certify that students applying for the grants are matriculating
at the College.

18. BEOG’s are distributed by the Secretary directly to
students, including students such as Kenneth J. Hockenberry
and Marianne Sickafuse, without participation of the College,
other than to make the required certification referred to in
Paragraph 17 ot these Findings ot Fact.

19. Three hundred forty-two of the College’s current
students, including Kenneth J. Hockenberry, Jennifer S. Smith
and Victor E. Vouga, have obtained loans (GSL.’s) from private
lending institutions or banks which are guaranteed by the
Commonwealth of Pennsylvania. The United States, in turn,
guarantees eighty (80%) per cent of the Commonwealth’s
obligation. The interest due upon these loans is paid directly to
the private lending institutions or banks for a limited period of
time by the United States through the Secretary pursuant to
provisions of the Guaranteed Student Loan Program ((GSI ), 20
ULS.CL 881071 et seq.

20. One of the College’s functions with respect to the GSI
program is to certify a student’s enrollment and the College’s
own current schedule of educational expenses.

21. GSI. funds are distributed to students, including students
such as Kenneth J. Hockenberry, Jennifer S. Smith and Victor
I, Vouga, without participation of the College, other than to
make the required certification referred to in Paragraph 20 of
these Findings of Fact,
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22. During July 1976, the Secretary requested the College to
execute an Assurance of Compliance as required by 45 C.F.R.
§86.4 (1977), requiring inter alia, assurance that the College
was operating federally-funded educational programs in
compliance with Title IX and all applicable HEW regulations
(45 C.F.R. Part 86) implementing Title IX.

23. The College refused to execute HEW’S Assurance of
Compliance on the grounds that it receives no Federal financial
assistance, {and that HEW regulations 45 ¢ F.R. Subpart E is
unlawfully being applied to the College.]

24. Pursuant to 45 C.F.R. Parts 80, 81 and 86 (1977), the
Secretary began administrative proceedings to declare the
College and thereby its students, including Marianne Sickafuse,
Kenneth J. Hockenberry, Jennifer S. Smith and Victor L.
Vouga, ineligible to receive BEOG’s, GSI.’s and any other
Federal financial assistance administered by the Secretary while
said students are attending Grove City College. However, said
students were not made parties to said proceeding and were not
given an opportunity to be heard.

25. Following a hearing before an Administrative 1 aw
Judge, by decision and Order dated September 18, 1978,
(“*Order™") the College was found to be a recipient of Federal
financial assistance. The decision of the Administrative Law
Judge further found that . . . there was not the slightest hint
of any failure to comply with Title IX save the refusal to submit
an executed Assurance of Compliance with Title IX .. .”". No
sex discrimination was alieged or proved at said hearing.

26. As a consequence of the **Order’’, the College and
thereby its students, including Marianne Sickafuse, Kenneth J.
Hockenberry, Jennifer S. Smith and Victor E. Vouga, were
declared ineligible to participate in either the BEOG or GSI.
progra}ns [,while said stedents are attending Grove City
College. ]
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27. Students attending the College, including Marianne
Sickafuse, Kenneth J. Hockenberry, Jennijer S. Smith and
Victor E. Vouga, who have already been granted funds under
cither the BEOG or the GSI programs, will according to the
“order”’, receive no further funds under either program, while
said students are attending Grove City College.

28. The **Order’’ is a final Order of the Secretary. 45 CF.R.
§81.104 (1977).

29, Plaintifts have exhausted their administrative remedies.
45 CF.R.§81.106 (1977).

AMENDED CONCLUSIONS OF LAW

I. This Court has jurisdiction over the parties and the
stbject matter of this controversy.

2. The Order of the Administrative Law Judge is a final
Adminictrative Order that is subject to review by this Court.

3. The regulations issued by HEW entitled ““NON-
DISCRIMINATION ON THE BASIS OF SEX IN
FEDUCATION PROGRAMS AND ACTIVITIES
RECEIVING OR  BENEFITING FROM FEDERAL
FINANCLAL ASSISTANCE”’, 45 C.F.R. Part 86, are final
regulations and are subject to judicial review by this Court.

4. The four student Plaintiffs are directly and adversely
effected by the Order of the Administrative Law Judge, and to
compel them to ~xhaust administrative compliance procedures
under the exigent circumstances of this case would be an
inadequate remedy and ot no value in resolving the questions
concerning HEW’s underlying authority to promulgate and
enforee compliance with the regulations involved in this case.

5. Title IX of the Educational Amendments of 1972, Title
20 U.S.C. §§ 1681 er seq. applies to Plaintiff Grove City
College and the two student Plaintiffs, Marianne Sickafuse and
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Kenneth J. Hockenberry by virtue of their participation in the
Basic Educational Opportunity Grant Program. However,
these educational grants can only be terminated after a hearing
is held for both College and student recipients and only upon a
showing of actual discrimination on the basis of sex in
recruitment and admissions and in education programs and
activities only.

6. Although the Guaranteed Student Loan Program (GSI)
is financial assistance that brings Grove City College under the
coverage of Title IX of the Educational Amendments Act of
1972, nevertheiess, HEW, pursuant to the express terms of
Section 902 of Title IX, is forbidden from terminating the GSI.
financial assistance to the Plaintiff students as a means of
enforcing the anti-sex discrimination provisions of Section 901,
Title IX, because this Court finds as a matter of law, that the
GSI program is a contract of guaranty. It s unlawtul for HEW
to terminate an education program or activity aided by
financial assistance from the Federal Government which in-
volves @ contract of guaranty, in order to enforce complhiance
with any HEW rule or regulation pertaining to the anti-sex
discrimination provisions of Title IX. Even though a GSI
program is financial assistance that brings a College under the
coverage of Title IX, compliance with said Title must he ef-
fectuated, 11 any enforcement activity is indicated, by “*other

means authorized by law’’ . (See Section 902, subparagraph 2 of

Title IX).

7. HEW?'s regulations, subpart k£, 45 C.}F.R. 86.51 through
86.61, inclusive, which regulations purport to address
discrimination on the basis of sex in employment in educational
programs and activities unlawfully exceed the statutory
authority and legislative purposes of the anti-sex discrimination
provisions of the Educational Amendments of 1972, and a
regulation that requires the College to assure compliance with
subpart E is likewise null and void and of no legal effect. 45
(. F.R. 86.4

ok t.,,p‘ﬂ
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8. Consequently, HEW cannot properly and/or lawfully
require and/or request Grove City College to execute an
Assurance of Compliance with regulations that encompass
subpart E, for the reason that said regulations in subpart E
purport to cover employees of educational institutions who are
not protected persons under Title IX.

9. HEW’s regulations subparts A, B, C and D (45 C.F.R.
86.1 thru 86.43) apply to the College and also to the four
students as persons who are in the class to be protected from sex
discrimination under the Act, and as recipients of Federal
financial assistance are covered by these regulations. However,
all four of these Plaintiff students in any case are entitled to a
hearing before their Federal financial assistance can be lawfully
terminated. See Title 20 U.S.C. §1682(1).

10. Inasmuch as Marianne Sickafuse and Kenneth J.
Hockenberry did not receive a hearing as required by Section
902 of Title IX and by the United States Constitution before
their BEOG benefits were terminated, it 14 the conclusion of
this Court that the HEW Order purporting to terminate the
BEOG benefits of the student Plaintiffs, (as well as the other
College students adversely affected) is declared to be void and
of no legal consequence.

I, HEW’s regulations (subpart E) in this case are
unlawfully applied to Grove City College because they exceed
the Congressional mandate. But said regulations would not
have been unconstitutional as applied to Grove City College if
the Congressional authority and legislative purpose had not
been exceeded by HEW’s regulations.

12. Although HEW at some future time may properly
demand Assurance of Compliance as to subparts € and D of
Title IX regulations, HEW on the present state of this record,
lawfully cannot impose any sanctions on the students or the
College tor the College’s failure to execute the Assurance of
Compliance form as it is presently formulated for the following
reasons:
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a) The Assurance of Compliance form as presently
written, unlawfully concerns itself with aiscrimination
on the basis of sex in the College’s employment
program, i.e. subpart E of the HEW regulations,
(Congress did not intend Title IX to cover this area), and
the College cannot be required as a matter of law to fill
cut this fatallv defective form.

b) Both the BEOG and the GSI. program, as well as
the Title IX legislation were designed to specifically
protect and advance the rights of students only, and so
as a matter of sound public policy in valancing and
considering the interests sought to be protected and
advanced by each program, the BEOG program and/or
GSI. program at a College should not be terminated in
any case, unless and until there is a specific finding of
sex discrimination at such College. Otherwise, an in-
nocent student would be unfairly punished by the loss of
his or her BEOG benefits without receiving any con-
comitant benefit (i.e. being freed from improper or
unseemly sex discrimination) merely because as a matter
of conscience the College tailed to file a form. Both male
and female students would be irreparably harmed by
losing their financial aid in a case where there is ab-
solutely  no  evidence of sex  discrimination. (This
reasoning applies equally to the GSI. program if this
Court had not held the GSI. programs to be exempt
from Title IX enforcement coverage.)

13, HEW's regulations as applied to the four student
Plaintiffs are unconstitutionat and are otherwise unlawful for
several reasons:

a) The four Plaintiffs were deprived of their rights

to BEOG and GSI. benelits without a hearing of any
kind.

b) The four Plaintifts were denied these rights 1o
BEQOG and GSI. benefits without a prior determination
that sex discrimination, in fact, existed.
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¢) Plaintiffs Hockenberry, Smith and Vouga, were
deprived of their GSI. rights without any warrant at all
in law inasmuch as these benefits are exempted from
termination by Section 902 of Title IX’s express
provision. {See Title 20 U.S.C". §1682, first paragraph,
which exempts from the enforcement provisions of the
act loans to students by private banks, etc., when said
loans aie guaranteed by Federal Government.

14, Inasmuch as Plaintifts Hockenberry, Smith and Vouga
did not receive a hearing as required by the Fifth Amendment
to the United States Constitution before their GSI. benefits
were terminated, and inasmuch as it has been determined by
this Court that GSI. benefits are exempted from the en-
forcement provisions of Title IX, it is the conclusion of thie
Court that the HEW Order purporting to terminate the GS1
benefits of the student Plaintiffs, (as well as the other College
students adversely affected) 1s declared to be null and void and
of no legal consequence.

15. A document identified as Exhibit P-1, was presented to
the Court by the HEW Attorneys via letter dated November 29,
1979. This document, Exhibit P-1, is entitled *“*Assurance of
Compliance with the Deparment of Health, Education and
Welfare Regulation under Title VI of the Civit Rights Act of
19647, and pm ports to bc an as,xcemenf b\' ('}mvc (‘if\‘ ('nllcvc
Rights Act of 1964, 42 IJ.S.( 88 “()()()L et seq. as of June 30,
1965. Thie Court concludes that this document is irrelevant to
this case for the reason that whether the College is sincere or
not in its claim that it now refuses to sign the Assurance of
Compliance pursuant to Title IX on the basis of “*conscience’’,
is immaterial to the decision of this Court in this case.
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AMENDED DISCUSSION

This Court now will review the protections and sanctions
provided by Title IX prohibiting sex discrimination in
educational programs. Title 20 U.S.C. §1681, (Section 901 of
Title IX), provides in pertinent part that:

“a) No person in the United States shall, on the
basis of wex, he excluded from participation in, be
denied 1. benefit of, or be subjected to discrimination
under any education program or activity receiving
Federal fNinancial assistance.™

Title 20 U.S.C. Section 1682, (Scction 902 of Title IX)
provides for Federal administrative enforcement by Federal
departments  and  agencies  extending  Trederal  financial
assistance to any education program by issuance of rules,
regulations, or orders of general applicability, “*which shall be
consistent with achievement of the objectives of the statute
authorizing the financial assistance.” Sanctions for non-
compliance with applicable regulations are specifically set out
in$16382:

“Compliance with any requirement adopted pursuant
to this action may be affected (1) by the termination of
or refusal to grant or to continue assistance under such
program or activity to any recipient as to whom there
has been an express finding on the record after op-
portunity for hearing, of a failure to comply with such
requirement, but such termination or refusal shall be
limited to the . . . recipient . . . and shall be limited 1 its
affect to the particular program, or part thereof, in
which such noncompliance has been so found, or (2) by
any other means auihorized by law . . .”’

Section 1683 of Title 20 (Section 903 of Title 1X), provides
for judicial reviaw of agency action taken under §1682.

Pursuant (o §1682 (§902 of Title I1X), HEW issued final
regulations to implement this legislation, namely, 45 C.F.R.
Part 86 which became eftective on July 21, 1975,

B |
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As heretofore noted, the College refused to sign an
Assurance of Compiiance form containing a contractual
obiigation to abide by subparts D and E of said regulations.
Upon the College’s refusa!l to sign the fornm, HEW commenced
procedures which ended in a final administrative Order ter-
minating the BEOG and GSL assistance to Plaintiff students
which obviously includes the termination of all of the Federal
financial assistance from these programs which HEW contends
was received by the Coilege.

IS THIS MATTER RIPE FOR A JUDICIAL CON-
SIDERATION BY THIS COURT?

Title 20 U.S.C. §1683 (Titie [X) provides for judicial review
of final agency action, however, HEW contends that the matter
is not ripe for judicial determination. Because it is undisputed
that the Administrative Law Judge issued a final Order im-
mediately and adversely affecting the financial interests of
hundreds of people, it would be difficult to find a more ripened
case for judicial review,

The Plaintift students, and many other similarly situate at
the College by virtue of the administrative Order, face the
immediate loss of their Federal educational grant. This aid is
absolutely nccessary if they are to continue as students at the
College of their choice. The material facts in this case are not
subject to dispute.

The pure legal issue from the Plaintiffs’ point of view is
whether this Court can presently determine if HEW has the
legal right under Title IX and/or under the United States
Constitution in the light of the undisputed facts, to cut off the
Federally assisted students’ BEOG and GSL programs because
of the College’s failure to execute a HEW form capiioned
“*Assurance of Compliance”.
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The question as to the ripeness of the Plaintiffs’ challenge to
HEW’s statutory authority undoubtedly meets both prongs of
the Abbott Laboratories’ test upon which Defendants rely. See
387 U.S. 136, 148-49 (1967). First, in determining whether a
claim is appropriate for judicial decision, Abbott Laboratories
asks whether a purely legal issue is presented to the Court (387
U.S. at 149). Despite HEW’s efforts to construe it differently, a
purely legal issue is now presented to this Court as was the case
in Abbott Laborutories. The Court in 'Abbott Laboratories
stated:

“*Both sides moved tor summary judgmerit in District
Court, and no claim is made ... that further ad-
ministrative procecdings are contemplated ... both
sides have approached this case as one purely of
congressional intent, and . . . the Government made no
effort to justify the regulation in factual terms.”’

{Sce pages 148-149, 87 S. Ct. Page 156, of that
Opinion.)

Further, the HEW administrative determination constituted
final agency action within the meaning of the Administrative
Procedure Act. Sec 45 C.F.R. 81.104. Plaintift College
presented its challenge to HEW’s jurisdiction in the ad-
ministrative proceeding and has preserved that point on appeal.
Consequently, there can be no doubt that the legitimacy of
HEW s regulations is at issue here.

With regard to the second prong of the Abbott Laboratories’
test, it is difficult to imagine a more concrete harm than that
which would be presented should this Court decline to rule on
HEW’s authority to apply the regulations subparts D and E.
Because of the impending aid cut-off, the College is confronted
with the dilemma of either submitting to regulations which it
(and several Courts) believes to be beyond the authority of
HEW to enforce or it is threatened with the denial of the BEOG
and GSI. benefits to its students. If it chooses the former, it will
have to undertake the e¢xpensive and time-consuming record-
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keeping, reporting and other affirmative requirements imposed
by subpart E in particular, and then expose itself to further
ultra vires proceedings at HEW’s pleasure for any alleged sex
discrimination in employment at the College, which is precisely
the type of direct and immediate harm contemplated by the
Supreme Court in Gardner v. Toilet Goods Association, 387
U.S. 167, 172-3 (1967). Following HEW’s suggestion, that the
College simply allow the students’ aid to be terminated is
tantamount to asking it to give up the right to the judicial
review specifically granted by §903 of Title IX, 42 U.S.C.
§1683, and without any allegation and/or evidence that sex
discrimination against students at said College exists.

More importantly, HEW’s assertion regarding ripeness
totally ignores the position of Plaintiff students who are the
real losers should the aid cut-off occur. Any refusal of this
Court to consider Plaintiff students’ challenge to HEW’s
regulatory authority leaves them no opportunity for judicial
review in a case where, but for immediate judicial relief, they
(the students) will be irreparably damaged without any
corresponding social good.

The conclusion of the Supreme Court in Abbott L.aboratories
is thus appropriate here:

“Where the legal issue presented is fit for judicial
resolution, and where a regulation requires an im-
mediate and significant change in the Plaintiffs’ conduct
of their aftfairs with serious penalties attached to
noncompliance, access to the Courts under the Ad-
ministrative Procedure Act and the Declaratory
Judgment Act must be permitted, absent a statutory bar
of some other unusual circumstance . . .”’

In Romeo Cominunity Schools v. HEW, 438 F. Supp. 1021
(E.D. Mich. 1977), aff’d, 600 F2d 581 (6th Cir.) cert. denied
o US 100 S, Ct. 467, 62 L.Ed. 2d 388 (14979), HEW
also raised ripeness objections when a local school district
challenged HEW’s authority to promulgate and apply subpart
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E (employment) of its Title X regulations. Despite the fact that
administrative proceedings had not been completed and no
Order had been issued cutting off aid from the school district,
the Sixth Circuit ruled that the case was ripe for judicial
resolution, stating:
“The only issue raised by Plaintiffs’ Complaint is
Defendants’ authority under Title IX to promulgate the

regulations contained in sub-part E of 45 C.F.R. §86.1
et seq.”’. 1d. at 1028.

In another similar pre-final enforcement case challenging
HEW’s authority to promulgate and apply its subpart F
regulations, the District Court also found HEW?’'s ripeness
argument ‘“‘unpersuasive’.  Brunswick School Board v.
Califano, 449 . Supp. 866 (D. Maine 1978) aff’d sub nom.
Isleboro School Committee v. Califano, 593 F2d 424 (1st Cir.)
cert. denied, .= _ U.S. _  , 100 S. Ct. 467, 62 1.. Ed 2d 387
(1979). It reasoned as follows:

“The basic test for determining ripeness involves an
examination of whether ‘there is a substantial con-
troversy between parties having adverse legal interest, of
sufficient immediacy and reality’ to warrant a judicial
decision . . . Applying this test, the propriety of judicial
resolution of the question here presented is manifest.
The facts are undisputed; the matter before the Court is

. of a strictly legal nature . .. There exists a concrete
controversy between the parties which is ripe for judicial
determination.””

449 F. Supp. at 875 (citations omitted)

See also Seattle University v. HEW, 16 FEP Cases 719 W.D.
Wash. (1978), uppeal pending, No. 78-1746 (9th Cir.)

The Third Circuit cases relied on by HEW do not advance its
argument and in fact, support Plaintiffs’ contention. A. O.
Smith v. F.T.C., 530 F.2d 616 (3d Cir. 1976), held that a pre-
enforcement challenge based upon the F.T.C.’s lack of power
1o issue certain regulations was ripe tor judicial resolution.
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Exxon Corp. v. F.T.C. 588 F.2d 895 (3d Cir. 1978), employing
the Abbott Laboratories’ test, held that a declaratory judgment
action even outside of the normal review channels was ap-
propriate to challenge agency action. Plaintiffs’ case is even
more compelling than those in Smith or Exxon, both of which
were found ripe for judicial consideration.

This Court has jurisdiction to decide the legal issues raised in
this proceeding.

IS GROVE CITY COLLEGE BROUGHT UNDER
THE COVERAGE OF TITLE IX BY VIRTUE OF ITS
STUDENTS’ PARTICIPATION IN THE BEOG AND
GSL. PROGRAMS?

Although it can be reasonably argued otherwise, it is this
Court’s opinion that Title IX of the Educational Amendiments
of 1972 apply to Plaintiff Grove City College because the
BEOG program (Basic Educational Opportunity Grants), and
the GSL. program {Guaranteed Student [.oan) are Federal
financial assistance to the College, and of which assistance the
College itself is an ultimate recipient along with the students.
See Bob Jones University v. Johnson 396 F. Supp 597 (1974)
aff’d per curiam 529 F, 2d 514 (4th Cir. 1975).

The College and two of said student Plaintiffs, namely,
Marianne Sickafuse and Kenneth J. Hockenberry, along with
138 of the College’s other students, participate in the BEOG
program, which program this Court concludes is covered by
Title IX.

The College and three of said student Plaintiffs, namely,
Kenneth J. Hockenberry, Jennifer S. Smith and Victor E.
Vouga, along with 342 of the College’s other students par-
ticipate in the GSI. program which this Court also concludes is
covered by Title IX.
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Fxcept for the BEOG and GSI. programs above referred to,
neither the College nor its students participate int any other
program or activities which arc funded in whole or part by the
Uinited States.

Under the BEOG program, the students who attend the
College secure Federal funds appropriated by Congress for use
in the program directly from the Treasurer of the United States.

Under the GSI program, the Federal  Governnient
guarantees the pavment of loans and the interest due on said
loans made by private lending institutions to students attending
the College. Also during the course of said loan, the Govern-
nient under certain circumstances, makes payments of interest
1o those lenders.

Upon receipt of either BEOG and/or GSI monies, the
costs by direct payment to the College for tuition, food,
housing, ete., or by pavment to private vendors for such things
as books, rent for off-campus housing, ete.

The guestion now addressed 1s whether the BEOG program
and the OSI program dare within the definition ot “‘Federal
Financial Assistance’ as the term is used in §902 of Title X,
(20 U.S.C. §1681) to mean, in part, “any of the following,
when authorized or extended under a law administered by’ the
Department of Health, Bducation and Welfare:

“1A grant or loan of Federal financial assistance, in

cluding funds made available tor:

(i) Scholarships, loans, grants, wages or other funds
extended to any entity for payment to or on behalfl of
students admitted to that entity, or extended directly to
such students for payment to thatentity . . . .

S} Any other contract, agreement or arrangement which
has as one of its purposes the provision of assistance to
any education program or dactivity, except a contract of
insurance or guaranty.”’

e S
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Such  regulations, in §86.2(h) and (i) thereof, define
“Recipient”” and ““‘Applicant”’, respectively, to include therein
an institution ‘to whom Federal financial ascistance is extended
directly or through another recipient and which operates an
education program or activity which receives or benefits from
such assistance . .. .7 (45 C.F.R. 86.2(h) and ‘one who submiis
an application, request or plan required to be approved by’ an
official of the Department of Health, Education and Weltare,
‘or by a recipient, as a condition to becoming a recipient.” (45
C.F.R.86.2(i))

The College participates indirectly as the final recipient of

hoth Federal BEOG and GSI. funds as a student financial aid
program funded by the Department of Health, Fducation and
Welfare. Direct grants and loans are made to the students under
the BEOG and GSI. programs, but the grants and loans are
conditioned upon the enrollment of the student at an approved
institution of higher education,

HEW contends that signing an Assurance of Compliance is a
prerequisite to the continuation of Federal financial assistance
provided under the BEOG and the GSI. programs and requests
that the Federal payments be terminated as to the students
using said programs until the College files an Assurance of
Compliance. The College defends its refusal to sign the
Assurance in part, on the grounds that Federal tunds provided
for student financial aid are not Federal financial assistance to
an education program or activity within the meaning of Title
[X, and that the regulations making such student aid programs
subject to Title IX exceed HEW’s authority under the Act. The
College also argues that Title IX as construed and enforced by
the Federal regulations is unconstitutional.

This Court finds that payments by HEW under both the
BEOG and the GSI programs are Federal financial assistance
received by the College under lhc regulations, (See 45 C.F.R.
8622(2) (1) (1) and 86.2(g) (5). They are grants of Federal funds
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and/or loans guaranteed by Federal funds either extended to
the College for payment to or on behalf of students admitted to
the College or extended directly to students for payment to the
College. The College is a “‘recipient’” of such Federal financial
assistance (See 45 C.F.R. 86.2(h). This financial assistance
helps students pay for their education at the College by
defraying their costs of tuition, books, room and board and
other expenses incurred in attending said institution. Since
funds are provided which the College would otherwise have to
supply from its own resources, the total funds available to the
College to carry on its education programs and activitics are
increased. The Federal programs such as the BEOG program
and the GSIL. program, also allow students to attend the College
who would otherwise not have the financial means to do so,
and so enlarge the population on which the College can draw
for students. The College contends that the financial assistance
given 10 the College’s students under both the BEOG and GSI.
programs is financial aid extended directly to students and is
not financial assistance to the College and so such aid is outside
the purview of Title IX, since it is the student who is the
“recipient”” of such financial assistance and not the College.

The construction of Title IX as adopted in this Opinion, that
is, with respect to whether the College is a “‘recipient” of
Federal financial assistance and the definition of “‘Federal
Financial Assistance’ itself is authorized and persuasively
supported by the case Bob Jones University v, Johnson, 306 F.
Supp. 597 (D.S5.C. 1974), aff’d per curiam, 529, }'.2d 514 (4th
Cir. 1975), a case arising under Title VI of the Civil Rights Act
of 1964 (42 U.S.C. 2000d et. seq.) The wording of §901(a) of
Title 1X, 201 U.S.C. §1681{a), is virtually identical to §601 of
Title VI, and it is undeniable that decisions construing Title VI
are pertinent to the construction of Title I X.
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Boh Jones involved the payment of veterans’ benefits to
veterans attending Bob Jones University. The University had a
policy of denying admission to unmarried nonwhite students
and providing for expulsion of students who dated members of
any race other than their own. Administrative proceedings were
mstituted against Bob Jones University after it refused to sign
an Assurance of Compliance with Title VI. Following an
evidentiary hearing, all VA assistance to Bob Jones University
was terminated and the right of veterans assistance was denied
to veterans who applied to attend Bob Jones University in the
future. 396 . Supp at 599-600.

The Court held that a University which enrolled students who
received direct  cash  pavments under Federal assistance
programs for veterans conditioned upon the veterans’ pursuit
of an approved course of study at an approved educational
institution, was a recipient of “‘Federal Financial Assistance”
within the meaning of Title VI, The cash payments received by
the veterans in Bob Jones were like the student aid extended
herein in that they were utilized to meet education expenses
including tuition, books, subsistence and equipment costs. The
Court, in rejecting the claim that direct payments (o students
were not covered by Title VI, stated, 396 I. Supp at 601-202:

“Plaintiffs argue that because the Federal cash
payments go directly to the veteran, it is the veteran who
is beneficiary of the VA programs, not Bob Jones. The
method of payment does not determine the result; the
literal language of §601 requires only Federal assistance
- not payment — to a program or activity for Title VI
to attach. The appropriate questions are (1) whether the
federally subsidized veteran participates in a “‘program
or activity”’, and, if so, (2) whether that program or
activity 1s “‘receiving Federal financial assistance”. The
facts in thiv case project an affirmative answer as (o
both questions.”

B o L 27 2
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The Court found that the payments were not unrestricted
grants, but were tied directly to the veterans’ participation in an
approved education activity, and therefore, Bob Jones was
conducting a program or activity subject to Title VI. 396 F.
Supp at 602. The Court further found that the Federal cash
payments did render financial assistance to Boh Jones’
Education Program. The Federal payments to veterans released
institutional funds which would, in the absence of this Federal
assistance, have been spent on students. The fact that veterans
could enter educational programs because of the availability of
Federal funds wa< also viewed as benefiting Bob Jones by
enlarging its pool of qualified applicants. 396 F. Supn at 602-
603. The Court finally noted that the broad language of Title
VI should be interpreted in the remedial context in which it was
presented to Congress. Thus, narrow readings of Tilde VI
coverage were found inappropriate. /d. at 604.

It can be argued that this case is different from Bob Jones
because of the fact that payment of benefits under the G.I. Bill
in Bob Jones was first made directly to the institution and then
changed so as to be made to the student while the student aid
programs in which the College participates have always in-
volved payments directly to the student. In fact, this distinction
was considered irrelevant by the Bob Jones’ Court which stated
the following, 396 I. Supp. at 603-604:

“Whether the cash payments are made to a university
and thereafter distributed to eligible veterans rather than
the present mode of transmittal is irrelevant, since the
payments ultimately reach the same beneficiaries and
the benefit to a university would be the same in either
event. To argue otherwise would be to suggest that the
applicability of Title VI turns on the role of a university
as an exchange. It would hold, for example, that the
reach of Title VI extends to the VA Administered
Vocational Rehabilitation Act, 29 U.S.C. § 31, since
Federal tuition pavments are made directlyv to the

|
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schools under the Act, but not to the other VA
educational benefits statutes because payments under
those statutes flow to a university through the veterans.
No rational distinction with respect to Title VI coverage
can be made on this basis.”

In another:context, the validity of tuition grants and other
aid to students attending private racially segregated schools,
under the Equal Protection Clause of the Constitution, the
Courts have not adopted the restrictive construction of
governmental financial assistance advanced by the College. C1.
e.g., Brown vs. Sowith Caroling State Board of Education, 296
F. Supp. 199 (D.S.C. 1968), aff’d per curiam 393 U.S. 222
(1968); Poindexter vs. Louisana Financial Assistance Comnt-
miission, 275 F. Supp. 833 (E.D. La. 1967), aff’d per curiam
389 U.S. 571 (1968); Lee vs. Macon County Board of
Education, 267 F. Supp 458 (E.D. Ala. 1967), aff’d sub. nom.
Wallace vs. United Stated, 389 U.S. 215 (1967); Griffin vs.
State Board of Education, 239 F. Supp 560 (E.DD. Va. 1965). In
Norwood vs. Harrison, 413 U.S. 455, 463-464 (1973), a case
involving the validity of a state program of lending textbooks
to children attending racially segregated private sciiools, the
Court stated:

“Free textbooks, like tuition grants directed to private
school students, are a form of financial assistance
inuring to the benefit of the private schools themselves
(cases omitted). An inescapable educational cost for
students in both public and privaie schools is the expense
of providing all necessary learning materials. When as
here, that necessary expense is borne by the State, the
economic consequence is to give aid to the enterprise; if
the school engages in discriminatory practices the State
by tangible aid in the form of textbooks thereby gives
support to such discrimination.””
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See aiso, Committee for Public Education and Religious
Liberty vs. Nyvquist, 413 U.S. 756, 784 (1973), where it was held
that *‘the effe:t of the aid is unmistakably to provide desired
financial support for non-public sectarian instructions’” when
New York State made tuition reimbursement pavments to
parents, rather than to the schools directly. '

There 1s, of course, one significant difference between Bob
Jones and the present case. In Bob Jones, discrimination was
found in the admission policy of the school which precluded
sonme blacks from ever attending the insttution. Thus, all
programs and activities of the institution were aftected by the
discrimination and the termination ot tuition payvmei ts to the
institution was not inconsistent with the provisions of Title VI,
42 U.S.CL 2000d-1, which is simifar to §902, of Title IX, 20
[1.S.C. 1682, which stipulates that termination shall be limited
in eftect to the particular program in which noncompliance has
been found.

In this case the College is coeducational, and there is no
evidence of sex discrimination as discussed in other parts of this
Opinion. It is the firm belief of this Court that termination of
the BEOG student aid pavments and/or the GSI. payments is
not the proper remedy for coercing the College into filing an
Assurance of Complianice where there is no allegation or
evidence of sex diserimination, and where the students who are
receiving BEOG and GSI. benefits will be punished needlesshy
for no good purposes.

(This Court has been greatly aided in this part of the Opinion
by the cogent reasoning of the Administrative Law Judge in the
case of Hillsduale College und State of Michican, HEW Docket
No. A-7).
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DOES THE GSI. PROGRAM OF THE COLLEGE
INVOLVE “CONTRACTS OF GUARANTY"™
WHICH CANNOT BE TERMINATED BY HEW AS A
MEANS OF ENFORCING HEW’S RULES AND
REGULATIONS PERTAINING TO THE ANTI-SEX
DISCRIMINATION PROVISIONS OF TITLE 1X?

It is concluded by this Court that HEW has no power to
terminate the College’s GSIL. program as a means of enforcing
its rules and regulations pertaining to  the anti-sex
diserimination provisions of Section v01 of Title IX.

The Guaranteed Student Ioans are obtained from private
lenders and are available to students enrolled in cligible
educational institutions. An echigible educational institution is
venerally a public or non-profit institution of higher education
{i.c., beyond sccondary education), or a vocational school
fegally authorized by the State to provide a program of
cducation and accredited by a recognized accrediting ageney. 45
C.F.R.O 177,11, Where the proper showing of financial need is
made, the Government in addition to gnaranteeing the loan,
will also pay the interest on the loan during the time the
borrower serves in the armed forces or is unemployed or is
attending  a  graduate or fellowship program. 45 C.I-.R.
177.21(b). It can be argued that these interest pavmerts make
the program more than a contract of guaranty and bring the
entire loan within the purview of the enforcement provisions of
Title X, The payments of interest, howesver, are not made to
the stuaent for pavment to the College, nor are they made to
the College. They are made to the lender. The only payvment
made to the student is the loan which we conclude is exempted
from termination as a means of enforcing Title 1X. The loan
itsetf is disbursed from funds provided by the lender and not, as
in the case of the other programs, by the Government., The
interest payment appears to be a part of the contract of
aguaranty with the lender, and to come within the exemption set
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forth in Section 902 of Title IX. For concurrence, see the
Administrative Proceeding initiated in the Department of
Health, Education and Welfare, In the Matter of Hillsdale
College angd State of Michigan, Docket A-7. This Court con-
cludes that the GSIL. program is exempted from the operation of
the enforcement provisions of Section 902 of Title IX
specifically by the act itself, and hence, the order of the Ad-
ministrative LLaw Judge terminating this program as a means of
enforcing HEW regulations is void and is of no legal effect.

IS THE COLLEGE REQUIRED TO EXECUTE AND
FITLE WITH HEW, THE ASSURANCE OF COM-
PIMANCE?

Fven though participation in the BEOG program and the
GSIL. program  brings the College within the substantive
provisions of Section 901 of Title IX, it is the conclusion of this
Court that the College is not bound to execute and file the
Assurance of Compliance form for the reason that said form
requires compliance with HEW’s regulations subpart E, 45
C.F.R. 86.51 through 86.61, inclusive, which regulations
purport to address discrimination on the basis of sex in em-
ployment in educational programs and activities sponsored by
the College. The HEW regulation, subpart E is an unlawful
extension of the statutory authority and legislative purposes of
the anti-sex discrimination provisions of the Educational
Amendments of 1972, and regulation 45 C.F.R. §86.4, which
requires the College to assure its compliance with said unlawful
regulations (subpart E) is likewise unlawful and of no legal
force or effect as applied in this case.

The College should not be forced to abide by an unlawful
and invalid regulation, such as, subpart E and be compelled to
assure compliance therewith.

S
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The First Circuit is Islesboro School Committee v. HEW,
593 F.2d 424 (1st Cir) cert denied, ___ U.S. , 100 S. Ct.
467, 62 L. Ed. 2d 387 (1979) has thoroughly addressed this
question. We agree with the First Circuit’s disposition of the
issue and adopt the decision of that Court.

The First Circuit accurately noted that the plain language of
§1681(a) does not include employment discrimination, and
after a thorough analysis of the legislative history, the First
Circuit also determined that the intent of Congress was not to
““embrace prohibitions against sex discrimination in em-
ployment’’ via §1681(a). Id. at 428.

Because we agree with the First Circuit, and because it has
addressed HEW’s arguments thoroughly, we decline to add an
unnecessary and essentially duplicative discussion of these
issues. See also in accord the following cases:

Romeo Community School v. HEW, 438 F. Supp 1021 (E.D.
Mich 1977), aff’d, 600 F.2d 581 (6th Cir) cert. denied,
e US, 1008, Ct. 467, 62 L. Ed 2d 388 (1979); Junior
College College District of St. Louis v. Califano, 455, ¥. Supp
1212 (E.D. Mo. 1978), aff’d, 597 F. 2d 119 (8th Cir), cert.
denied, _..__U.S. ___,100S. Ct. 407, 62 L.. Ed 2d 388 (1979);
North Haven Board of Education v. Califano, 19 FEP Cases
1505 (D. Conn. 1979), appeal pending, No. 79-6136 (2d Cir.);
Auburn School District v. HEW, 19 FEP Cases 1504 (D.N.H.)
(1979) appeal dismissed, No. 79-1261 (Ist Cir. 1980);
University of Toledo v. HEW, 464 F. Supp 693 (N.D. Ohio
(1979)); Board of Education of Bowling Green v. HEW, 19
FEP Cases 457 (N.D. Ohio, 1979); Doughertv County School
Svstem v. Califano, 19 FEP Cases 688 (M.D. Ga. 1978), appeal
pending No. 78-3384 (5th Cir.); McCarthy v.Burkholder, 448
F. Supp. 41 (D. Kan. 1978); Seattle University v. HEW, 16 FEP
Cases 719, (W.D. Wash. 1978), appeal pending, No. 78-1746
(9th Cir).
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Since the Assurance of Compliance requires that the College
abide by all of HEW’s Title IX implementing regulations, the
College by signing the Assurance, would be bound to abide by
subpart E, which has been totally invalidated by a number of
cases hereinabove cited. For this reason alone, the College
cannot be compelled to sign an Assurance to comply with an
unlawful HEW regulation.

WHAT ARE THE RIGHTS OF THE PLAINTIFE
STUDENTS IN THIS CASE?

This Court has concluded as a matter of law, that all four of
the Plaintiff students were entitled to prior notice and a hearing
before their benefits could be lawfully terminated by HEW
under the circumstances of this case.

There is no doubt that BEOG and GSIL benefits are a matter
of statutory entitlement to the four student Plaintiffs. Here it is
clear that these four student Plaintiffs will suffer grievous loss
if these henefits are terminated. This Court can take judicial
notice of the fact that a college education is of inestimable
value to a person who is about to enter the labor force of this
country, The affidavits of the student Plaintiffs state that they
cannot continue going to the College of their choice if the
BEQOG and/or GSI. funds are terminated. This Court can take
judicial notice of the fact, and it is undisputed that it is very
difficult for students to transfer from one College to anothier
without losing both valuable time and credit for courses of
study already taken. It is obvious and beyond argument that
important governmental interests are advanced by encouraging
our voung citizenry to improve their productivity and earning
capacity by obtaining some higher education. Clearly it is
important to the future of our Nation to bring within the reach
of our less cconomically favored young citizens the same
opportunities that are available to the “‘well-to-do”’ to par-
ticipate meaningfully in the life or our country. This Court is of
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the opinion that the Constitutional guarantees of due process
require a hearing before a student’s rights to BEOG or GSL
benefits may be terminated as was attempted by HEW in this
case. See Goldberg v. Kelly, 397 U.S. 254. Further, see §902 of
Title 1X, (Title 20 U.S.C. §1682) which requires a hearing
before termination of Federal financial assistance to any
program can occur. Further, due process of law demands that
all interested parties should be given prior notice and an op-
portunity to be heard, before being deprived of educational
financial benefits accorded to them by law. See Goldberg v.
Kellv, cited supra.

DID CONGRESS INTEND TO ALLOW HEW TO
TERMINATE A STUDENT’S BEOG AND/OR GSIL.
BENEFITS WITHOUT A SHOWING THAT SEX
DISCRIMINATION ACTUALLY EXISTED AT THE
INSTITUTION IN QUESTION?

The BEOG and GSI. programs and the Title IX legislation
were designed and enacted to specifically protect and advance
the rights of students only as a matter of sound congressional
public policy. In balancing and considering the interests sought
to be protected and advanced by each program, the BFEOG
and/or GSI. programs at a College should not be terminated in
any case unless and until there is a specific finding of sex
diserimination at such College, otherwise an innocent student
would be unfairly punished by the loss of his or her BEOG or
GSI. benefits without receiving any concomitant benefit (i.c.
being freed from the unholy effects of sex discrimination). For
an ¢cxample, as in the case at bar, because the College failed to
file & form as a matter of conscience, both male and female
students, (although total innocent of any wrongdoing) will be
irreparably harmed by losing their financial aid, and in a case
where there is absolutely no evidence of sex discrimination.
Certainly, Congress never intended such an absurd result.
Rules of practice, regulations and procedures are devised to
promote the ends of justice, not to defeat them. See Hormel v.
Helvering, 312 U.S. 552, 557.
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In discussing Title VI, a parallel provision dealing with racial
discrimination, the Court of Appeals for the Fifth Circuit
noted that Congress did not intend to terminate Federal
financial assistance except as to activities which were actually
discriminatory or segregated, and that Congress did not intend
to harm innocent beneficiaries of programs (such as the
students in the case at bhar) not tainted by discriminatory
practices.

The Appeals Court is gquoted more specifically as follows:

“The action of HEW in the proceeding below wae
clearly  disruptive  of  the legislative  scheme. The
legisfative history of 42 ULS.CL AL §2000d 1.

(§602 of the Act) indicates a Congressional purpose to
avoid a punitive as opposed to a therapeutic application
of the termination power. The procedural limitations
placed on the exercise of suck ower were designed to
insure that termination would be “pinpoint (ed) * * * to
the situation where discriminatory practices prevail.™
1964 11.S. Code Cong. & Adm. News, p. 2512 A« said
by Senator Long during the Senate debate:

“Proponents of the bill have continually made it clem
that it is the intent of Title VI not to require wholesale
cut-ofts of Feders! funds from all Federal programs in
entite States, hat instead to require a careful case by-
case applicaiion of the principle of nondiscrimination (o
those  particular activities  which  are  actually
discriminatory or segregated.” 110 Cong. Rec 7103
{1964)

“(4) It s important to note that the purpose of
limiting the termination power to ‘activities which are
actually discriminatory or segregated’ was not for the
protection of the political entity whose funds might be
cut-off, but for the protection of the innocent
beneficiaries of programs not tainted by discriminatory
practices.”’

See Board of Public Instruction of Tavior County
Florida v. Finch, 414 F. 2d 1068, 1075,

o
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Again, in the case of Seartle University v. HEW, the Courl
was concerned about enforcing a HEW rule under Title 1X that
was not being used to protect the rights of the students, but
would, in fact, result in harming the very persons it was
aesigned to protect. See 16 FEP Cases 719 at 721, where the
Court states:

“An analysis of 20 ULS.CL §1682 (§902 of Title 1X)
buttresses the conclusions that (1) emplovees of an
educational institution are not protected persons under
§16K81, and (2) the prohibitory scope of §1681 s
“program  specific’’. First, §16R2  grants  Federal
agencies ike HEW, only one method of directly en
forcing compliance with Title IX: . . . termination of o1
refusal to grant or to continue assistance under such
program or activity to any recipient (found to be i non.
comphiance) . . ."

[XR1

In the case of employment discrimination, this
sanction is of limited entorcement vabie and has Jittde o
no justification, since the funds provided hy HEW 10
create programs and activities which are designed to
educate students who participate in them, a cut-oft of
HEW funding would necessarily punish the students,
Punishment of students in the affected programs 1s a
particularly anomolous result since the sanction is pot
being imposed for the purpose of enforcing thei right.,
An ironic result of the imposition of this sanction i« that
with the program’s funding cut-off, the teachers and
other emplovees who staff the program may be laid ot
Since it 1s doubtful that Congress intended to resort (o
such an arbitrary enforcement measure 1o protect
employee rights, it is similarly doubtful that Congress
intended by §1681 1o protect employees at all. On the
other hand, in a situation where students or other direct
beneficiaries of federally funded programs are them
selves the victims of discrimination in that program, the
cut-oft of funds has obvious justification and en-
forcement value.”’
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could not have intended for HEW to draft and enforce
regulations which have the direct effect of depriving hundreds
of students from receiving BEOG and GSI. benefits under the
mantle of implementing Title X, where there is absolutely no
cvidence or even an allegation of any sex discrimination of any
kind whatsoever to justify punishing the very class of persons
that the legislation (Title IX) was designed to protect.

As we reflect on the anomalous result that would occur here
in this case if we were to accept HEW’s contention that in-
nocent students should be punished for no good or legally
sufficient reason relating to the extinguishment of on-going sex
discrimination, and merely because their College refused to fill
out a regulatory form, we are reminded of the admonition of
Alexis deTocqueville, in his Classic, “‘Dermocracy in America’,
where he warned America about the inherent potential for
tvranny of the executive power. All three divisions of our
system should remember constantly that the price of freedom is
eternal vigilance.

CONCLUSION

This Court is holding that both the Basic Educational Op-
portunity Grant (BEOG) program and the Guaranteed Student
Loan (GSL.) program in which the Grove City College students
participate are Federal financial assistance to said recipient
College which brings it, (the College), within the provision of
Title IX, and which Title IX protects students from sex
discrimination in all College programs.

Although the Guaranteed Student Loan (GSL) is financial
assistance that brings Grove City College under the coverage of
Title IX of the Educational Amendments Act of 1972,
nevertheless, HEW, pursuant to the express terms of Section
902 of Title IX, is forbidden from terminating the GSL
financial assistance to the Plaintiff students as a means of
enforcing the anti-sex discrimination provisions of Section 901,
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Title IX, because this Court finds as a matter of law that the
GSI. program is a contract of guaranty. It is unlawful for HEW
to terminate an education program or activity aided by
financial assistance from the Federal Government which in-
volves a contract of guaranty, in order to enforce compliance
with any HEW rule or regulation pertaining to the anti-sex
discrimination provisios of Title IX. Even though a GSI.
program is financial assistance that brings a College under the
coverage of Title IX, compliance with <aid Title must be cf-
fectuated, if any enforcement activity is indicated by “‘other
means authorized by law”’. (See Section 902 subparagraph 2 of
Title 1X).

This Court is holding that HEW may not lawfully demand
that the College execute an Assurance of Compliance with Title
IX (HEW Form 639) because said form presently improperly
requires the College to abide by the implementing regulations
of subpart b, which subpart I« relates to whether there is sex
discrimination in the College’s employment policies. This
Court is now holding that HEW by promulgating regulations
subpart E, has exceeded the authority granted to it by
Congress, and the subpart E regulations are void and of no
legal effect.,

This Courtis not holding that the College is totally exempted
from an obligation to execute an Assurance of Compliance
under all circumstances. For an example, the College may be
properly required to execute such an Assurance if all references
to subpart E were excluded from the form, and it the College
continues to receive Federal financial assistance of some kind,
such as, the BEOG and GSI. programs.

This Court is holding that HEW, under no circumstances,
can use the sanction of terminating a student’s Federal
financial assistance (BEOG, for an example) because of the
failure of the College to comply with Title IX and/or its im-
plementing regulations unless and until there is a showing of
actual sex discrimination involving student programs at the
College.
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A <itnation may arise where a BEOG program and ‘or (ST
program is in effect and the College refuses to sign a revised
and properhy drafted Assurance of Compliance upon reqguest of
HEW , and in an instance where there is no available proof of
actual sex diser imina!in/n in student programs at the College.

As 1o that hyporhetical <tuation, this Court offers no
apinion as fewhat other legal sanctions, it any are available (o
HEW for uce againa the College, However, it is again repeated
that the ~anction of terminating BEOG and or GSE andryor
ather <tndeny financial ascistance henefits ic not available 1o
HE W i rhe hypothetival case just hereinbetore related becanse
v the Bypothetical case there 1« no evidence indicating actual
wosadicrimration i cadent programes at the College,

AMEPNDED ORDER

ANDY NOW, jhee 26th davy of Tane, 1980, for the reasons
serembetore set sorth, thic Conrt makes the following (hder:
T IS ORDERED thar Roma T Stewart <hall be substitnted
sy o Detendant b case i place of David Tatel, inasmuch o
¥

Rooma b Stewart s now rhe Director of the United States Ortice
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYL VANIA

GROVE CTTY COLTFGL, individually and on behalf of 3¢
students,  MARTIANNE  SICKAFUSE, KENNETH 1
HOCKENBERRY JENNIFER S SMITH and VICTOR |
VOILI A,

Plamiift

I
LA N

DATRICIA  HARRIS,  Secretary oy thv United  State-
iJepartment of Health, Pducation and Weltare: ROMA ]
STEWART. Director of ihe Unired Stares Hun-.,'a' for (il
Riohts,

Delendani:

CIVIE ACTTION NG TR 1207

PEOIS ORDERED that Dietendant” Moo tor Sumimst s
fndoment 1s denied.

FE IS FPURTHER ORDERPIY tha Phuntitt 7 Mouon b
stpintary Judgmens s granted

TEIS FURTHEER ORDERED that HEW Forns 63445, 4-
dratred, e Talv of 1976, v nvahd, void and oi ne offeos

wohatsoeve:

PFEIs FURTHER ORDERED thas the Detendant. and o
then successor  administrator- ol the sgatute. daw. angd
reeutarions herinbetore and herematter referred 1o, then
avent., emplovees and persons acting 1 concert with them are
nermanentiv enjoined trom domg any ot the foliowimy:

i From wsing HEW Form 6394 a- the same 10 presentls
composed and dratred.
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2. From terminating or refusing to grant or attempting to
terminate or refusing to grant to any or all of the Plaintiffs
Federal financial assistance under the Federal Basic Education
Opportunity Grant Program, for any alleged noncompliance
with Title IX, and/or the regulations promulgated therewith
unless and until sex discrimination involving either admission
and recruitment and/or educational programs and educational
activities as the same pertain to students only, has been
properly proved at a full administrative hearing with full and
adequate notice to all persons who may be immediaiely and
adversely affected by said proceeding, and

3. From terminating at any time the Guaranteed Student
Loan Program now and/or formerly in effect at Grove ity
College for any noncompliance and/or any alleged non-
compliance with Title IX and/or the regulations promulgated
therewith.

/s/ Paul A. Simmons
United States District Judge

E:

e
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INITIAL DECISION AND ORDER OF
THE ADMINISTRATIVE LAW JUDGE
FOR THE DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE,
SEPTEMBER 15, 1978.

ADMINISTRATIVE PROCEEDING
INTHE
DEPARTMENT OF HEALTH, EDUCATION, AND
WELFARE

INTHE MATTER OF
GROVE CITY COLLEGE

(HEREINAFTER ""RESPONDENT INSTITUTION")
AND

COMMONWEALTH OF PENNSYLVANIA
(HEREINAFTER ““RESPONDENT STATE AGENCY™)
DOCKET NO. A-22, INITIAL DECISION

COMPLIANCE PROCEEDING PURSUANT TO TITLE [X
OF THE EDUCATION ALENDMENTS OF 1972 AND
IMPLEMENTING REGULATIONS ISSUED THERE-
UNDER

DECISION

PRELIMINARY STATEMENT

This action was brought under Title IX of the Education
Amendments of 1972, 20 USC §1681 et. seq., and the
Regulations of the Department of Health, Education and
Welfare (45 C.F.R. Part 86, 45 C.F.R. Parts 80 and 81).
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It was alleged:

That Grove City College, hereinafter referred to as
“respondent institution” or ‘‘the college’’, either
receives, has applied for, or is eligible to apply for
Federal financial assistance for its program of Post
Secondary Education from the Commonwealth of
Pennsyvlvania and directly from the Department of
Health, Education and Welfare under one or more Acts
of the Congress administered by said Department. The
college has not submitted to the Department an
adequate assurance of compliance with Title IX and iis
implementiv.g regulations as required by such
regulations although it has received timely notice that its
failure to do so is in violation of the Regulations and
despite the attempt by the Office of Civil Rights,
Department of Health, Education and Welfare to obtain
compliance. So long as the college fails to submit such
assurance of compliance, it is in violation of Title IX
and is not eligible to receive the Federal financiel
assistance described in the Notice.

General Counsel prayed for, in part, an Order terminating,
refusing to grant or to continue, and finding respondent college
ineligible to receive Federal financial assistance which is ad-
ministered by the Department directly to the college or through
the State agency. The praver further sought an Order thai such
termination of or refusal to grant or continue or such
ineligibility to receive Federal financial assistance should
remain in force until the college satisfies the Director of the
Office of Civil Rights that it has complied with the
requirements of Title IX of the Education Amendments of 1972
and that it is providing assurance that it will complv in the
future fully with all applicable requirements of Title IX and the
implementing regulations of Heaith, Education and Welfare.

Respondent college denied every allegation of the Notice of
Hearing and in addition filed additional defenses thereto which
included an allegation that the college receives no Federal

=
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financial assistance through Health, Education and Welfare
and that Health, Education and Welfare lacks jurisdiction
under Title 1X of the Education Amendments of 1972, 20 USC
§1681 et. seq. to proceed. In addition, there was a challenge to
the venue which was changed from the City of Atlanta, Georgia
to Philadelphia, Pennsylvania in response to such challenge.

A hearing was held in Philadelphia, Pennsylvania on March
10, 1978, at 9:00 a.m. before Administrative Law Judge Albert
P. Feldman, who had been selected by the Civil Service
Commission, and was authorized by the chairman of the
reviewing authority (Civil Rights), Department of Health,
Education and Welfare, to conduct the hearing. Movant was
represented by Ms. Barbra Shannon, Allen McDonogh, each of
the Office of General Counsel, Region 1V, and Fred Marinucci,
Office of the Regional Attorney, Philadelphia, Pennsylvania.
The respondent college was represented by John B. McCrory.

Witnesses who testified where Howard Bennett, Office of
Civil Rights, Health, Education and Welfare; Calixto
Marquez, Health, Education and Welfare; and Charles
McKenzie, President of Grove City College. In addition,
Harriette B. Kuryk, Office of General Counsel, and counsel of
record in the case, responded to questions proponded by the
Administrative Law Judge to her in her place.

EVALUATION OF THE EVIDENCE AND RATIONALE

The evidence was limited to the Basic Education Opportunity
Grant and to the Guaranteed Student Loan, hereinafter
sometimes referred to as BEOG and GSL.

The most important evidence in the record, in the opinion of
the Administrative Law Judge, is the agreement regarding
institutional participation in the guaranteed student loan
program, dated July 15, 1975, and signed by President
McKenzie of the Grove City College with an implementation
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date shown thereon of September 1, 1975, President MoKenzie
stated ina letter to the Office of Fducation, Department of
Health, Fducation, and Welfare, dated July 15, 1975, that the
college might want to reconsider their participation in both the
program as a whole and the agreement in particidar, He stated
that any withdrawal would occwr anlv under conditions which
might grve a compleie assurance of proper asage ol any
Frederally «upplied «<tudent Joan manies received to that point in
time and rhat the agreement was contingent on any change of
ctatus which nmeht occur inthe future.

Although the oxhibus are hmited o nwmber, they are
voluminoas m ~ize. Therefore, they will not all be recited, nor
will the recard of the hearing be recited. The evidence showe
thar vadents have, i fact, received loans under Federally
financed programs. The evidence shows that the college ha
atded the student< i applving for these Inans,

The record v replete with records of students enrolled at
Gronve Oty College who are receiving student Joans,

A substantial portion of the revenue of the college come
from <tudents who recenve Federally financed student Toans.

VWhile the evidence has been set forth m very brief fashion,
cortain tacts are very evident from the record. The president of
the collepe did enter mto an agreement under the wnaranteed
cudent program and the college did act under that agreement.
It 1« not reasonable to urge that while aiding the students 1o
abtain loans, the funds from which are either paid to the college
or are used to restore the funds which were paid to the college
for educational purposes, the college did not receive financial
assistance from Federally tinanced loans.

—
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It appeats from the evidence that what s mvolved 1« not i
contract of insurance or guaranty such as to be subject to the
cxeeption of the contract of insarange or guaranty as set forth
m 8862 (¢¥5) of the regulations, The evidence shows thut the
Government not only goarantees the pavment of the student
loans, but alwo the Government undertakes and pave interest on
the Toans to the lender while the student 1s i school., This would
secTin bo remove this contraet from being a confract of jnsurance
ot puaranty . The obligation of the Government vomore that o)
iprincipal than that of aninswor or puarantor,

The decion of the Admmistratee Taw Judge i the maine
of Philisdale Collepe and the State o Michipan, an ad
monedrative proceeding  in the Department ot Health,
Pducation, and Weltare, Pocket Number A7, sabimtted by
counsel tor the respondenr college rared o nuniber ol
cpriestions, which have been resolved

Section 86 4 of the Regulations, Acaarance Reguined, showe
ih Section (.’3_]:

“fay General Pyery appheation tor Federal hnancial
assistance for any education program or activity shall a
condition of s approval contaim or be sccomparnied by
an assurance from the appheant or reapient, satre
factory to the Drirector, that each education program o
activity onerated by the appheant or recipient and 1o
which thi. part applies will be operated in conmiphan.e
with thiy part. An assurance of comphance with thi part
shall not be satisfactory to the Director i the applican:
o recipieni to whom such assurance applen fails 1o
commit atselt to take whatever remedial action 1
necessary i accordance  with Section 863 (a) 1o
chminate existing discrimination on the basia of sen, o1
tn chminate the effects of past diserimination whether
oceuring prior or subsequent to the submission to the
Director of such assurance.””
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“*(¢} Form. The Director will specity the form of the
assurances required by paragraph (a) of this section and
the extent to which such assurances will be required of
the applicant’s, or recipient’s, subgrantees, contractors,
subcontractors, transferees, or suceessors in interest.”’
It is appropriate at this point to call attention to the
statement shown on the title page of the Grove City College
Bulletin (Ex. D4) to wit:

C“NOTICE OF NON-DISCRIMINATION POLICY”
Grove City College, a private educational institution,
admits students of any race, color, sex, rehigion, and
national or ethnic origin to all of the rights, privileges,
programs, and activities generally accorded or made
available to students at the College. Grove City Coilege
does not diseriminate on the basis of race, color, sex,
religion, and national or ethnic origin in the ad-
ministration of its educational programs, admission
policies, scholarship and loan programs, athletics co-
curricular activities  or other  College-administered
prograims,”’

This is a notice to anyone who cares to fook that the college
has a policy of non-discrimination.

It should also be noted that there was not the slightest hint of
any failure to comply with Title 1X save the refusal to submit
an executed assurance of compliance with Title IX. This refusal
is obviously a matter of conscience and belief.

There is, very clearly, given to the Director total and un-
bridled discretion to require any certificate of compliance that
he may desire, whether the same be reasonable, or, to
reasonable men, unreasonable. There are no guidelines. There
Is 110 necessary continuity, as from one Dir¢ctor to a successor
Director whose opinions as to what constituted compliance
might be totally different from those of his predecessor.

b g e
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The Administrative Law Judge is not persuaded by any of the
cases cited that this authority in the Regulations has been struck
down. Under the circumstances, the Regulations being binding
upon the Administrative Law Judge, he must rule in ac-
cordance therewith. The Director is given unlimited discretion
so that the Administrative Taw Judge has no authority to rule
and is powerless to rule either that the regulations are un-
constitutional or that the regulations exceed the statutory
authority.

Section 86,2 of the Regulations, Detfinitions, shows in
Subparagraph e):

<

otbederal financial assistance’ means any of the

following, when authorized or extended under a law

administered by the Department: (1)(i1) Scholarships,

loans, grants, wages or other tunds extended to any

entity for payvment to or on behalt of students admitred

to that entity, or extended directly to such students tor
payment to that entiry. ™

Under all of the evidence and under the detfinition of Federal

financial assistance as set torth in the Regulations, there can be

no gquestion that the respondent college does in fact receive such

Pederal financial assistance.

Al findings of fuct requested to be made which are not in-
Juded in the following findings of tact are hereby denied.

The agreement between movant and the Commonwealth of
Pennsylvania has been approved.

FINDINGS OF FACT
Lo Grove City College is o coeducational mstitution of
higher education.
The Deparuncent of Health, Fducation and Welfare
attempred o obtain an executed assurance of com-
phance with Title IX, which same was HEW Form 639a.

[ ]
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The respondent college has failed and refused to submit
an executed assurance of compliance.

The Office of Civil Rights has made extensive efforts to
secure voluntary compliance but has been unable to do
50.

During the academic year 1977-78, students enrolled in
and attending Grove City College were extended Federal
financial assistance for payment to the college.

The proceeds of loans under these programs are for the
purposes of defraying education costs.

Receipts from these loans at Grove City College are paid
to the said college to defray education expenscs.

The respondent institution did agree to participate in the
GSI. Program.

The respondent college has regularly performed ad-
ministrative Tunctions to insure that its students receive
loans under the GSI. Program.

The respondent college has received financial benefits
from its participation in these programs,

ORDER

ITISHEREBY ORDERED:

1. Federal financial assistance administered by the
Department of Health, Education and Welfare under the
following authorization is to be terminated and 1cfused to be
granted to the Respondent Institution:

a. Basic Education Opportunity Grant Program, 20 U.S.C,
§1070a.

b. Guaranteed Student l.oans Progam, 20 U.S.C. §1071 et

seq.
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2. Additional Federal financial assistance which the
Respondent Institution would be eligible to receive, either from
the Department or through the Commonwealth of Penn-
sylvania, but for its noncompliance with Title 1X, is to be
refused to be granted.

3. This termination and refusal to grant or continue Federal
financial assistance shall remain in force until the Respondent
Institution corrects its noncompliance with Title IX and
satisfies the Department that it is in compliance.

4. This Initial Decision and Order shall become final unless,
within 20 days after mailing of the Initial Decision and Order,
either party submits exceptions to the Reviewing Authority in
accordance with 45 C.F.R. §81.102.

/57 Albert P, Feldman
Administrative Law Judge

Date: September 15, 1978

This is to certify that I have today served copies of the within
decision upon the parties shown below by mail:

This 15th day of September, 1978.

Mr. John B. McCrory

Nixon, Hargrave, Devans & Doyle
P.0. Box 1027

Rochester, New York 14603

Mr. Jack E. Solomon

Assistant Attorney Genral
Commonwealth of Pennsylvania
Department of Education

1400 Allegheny Building
Pittsburgh, Pennsylvania 15219
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Mr. F. Allen McDonogh

Ms. Barbra R. Shannon

Office of General Counsel

Department of Health, Education and Welfare
Suite 201

101 Marietta Tower

Atlanta, Georgia 30323

Mr. Richard Slippen, Hearing Clerk (Civil Rights)
Department of Health, Education and Welfare
Room 503 F

Hubert Humphrey Building

200 Independent Avenue, S.W.

Washington, D.C. 20201

/s/ Albert P, Feldman
Administrative Law Judge




A-99

JUDGMENT OF THE COURT OF APPEALS,
AUGUST 12, 1982.

Judgment of the Court of Appeals,
August 12, 1982.

United States Court of Appeals
for the Third Circuit

No.s 80-2383/84

GROVE CITY COLLEGE, individually and on behalf of its
students; MARIANNE SICKAFUSE; KENNETH .
HOCKENBERRY; JENNIFER S. SMITH and VICTOR E.
VOUGA,

Appellant in No. 80-2383
Vs,

SHIRL EY M. HUFSTEDILER, Secretary of the United States
Department of Education; CYNTHIA (. BROWN,
Assistant Secretary of the United States Office for Civil
Rights,

Appelluntsin No. 80-2384
(D.C. Civil No. 78-1293)
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Judgment of the Court of Appeals,
August 12, 1982

ON APPEAT FROM THE UNITED STATES DISTRICT
COURT
FOR THIF WESTERN DISTRICT OF PENNSYL VANIA

Present: GARTH and BECKER., Circuir Judges, and NMUIR,
Diistrict Judge. *
JUDGMENT

This canse came on to be heard on the record from the
United States Ihstrict Court for the Western District of Penn
svivania and was argued by counsel on June 21, 1982,

On consideration whereot, it is now here ordered and ad
nudged by this Court that the judgment ol the said District
Court. entered Tane 26, 1980, be, and the same is hereby
reversed meofar as it is inconsistent with the opinion of this
Court and the cause remanded to the <aid District Cowrt for the
entry of an appropriate order consistent with the opinion of this
Court Costs taxed against Grove City College as appellant in
CLOALCNOL RO 2383 and as appellee in C AL No, 80 2384,

ATTEST:
Sallv Mivos
Clerk

Adgust T2, 1982

* Honorablc Malcolm Mun, United States Dhstrict Tudge tor the MVaddle
Dieongt of Pennvvhvamia, vittimg by deggnation

G
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THE CONSTITUTION OF THE UNITED STATES.

AMENDMENT |

Congress shalt make no law respecting an establishment of
religion, or prohibiting the free exercise thercof; or abridging
the freedom of speech, or of the press: or the right of the people
peaceably o assemble, and to petition the Government for a
redress of grievances.

AMENDMENT V

No person shall be held to answer for a capital, or otherwiw
mbamous crime, unless on a presentment or indictment of
Creand Jury, except in cases darsing in the land or naval forees,
or in the Militia, when in actual service in time ol War ot public
danger: nor shall any person be subject for the same oftence to
he twice put in jeopardy of Tife or limb; nor shall be compelled
meoany criminal case to be a witness agdainst himsell, por be
deprived of life, liberty, or propertv, without due process of
faw: nor shall private property be taken for public use, without
st compensation.,

FDUCATION AMENDMENTS OF 1972, TVTLE IX.

20 U.5.C, §1681. Prohibition against sex discriminaiion
Exceptions

(a) No person in the United States shall, on the basis of sex, by
excluded trom participation in, be denied the benefits of, ur he
subjected to diserimination under any ceducation program or
activity receiving Federal financial assistance, except that:

(1) in regard to admissions to educational institutions,
this section shall apply only to institutions of vocational
education, professional education, and graduate higher
education, and to public institutions of undergraduate
higher education;
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(2) in regard to admissions to educational institutions,
this section shall not apply (A) for one year from the
date of enactment of this Act [enacted Junce 23, 1972],
nor for «ix years after such date in the case of an
educational institution which has begun the process of
changing from being an institution which admits only
students-of one sex to being an institution which admits
student of both sexes, but only if it is carrying out a plan
for such a change which is approved by the Com
missioner of Education or (B) for seven years from the
date an educational institution begins the process of
changing from being an institution which admits only
students of only one sex to being an institution which
admits students of both sexes, but only if it is carrving
out a plan for such a change which is approved by the
Commissioner of Education, whichever is the later;

(3) this scction shall not apply (o an educational in-
stitution which is controlled by a rehgious organization
it the application of this subsection would not be
consistent with the religious tenets of such organization;

(4) this section shall not apply to an educational in-
stitution whose primary purpose is the training of in-
dividuals for the military services of the United States,
or the merchant marine;

(Syin regard to admissions titis section shall not apply to
any public institution of undergraduate higher education
which is an institution that traditionally and continually
from its establishment has had a policy of admitting
anly students of one sex;

(6) This section shall not apply to membership prac-
tices -
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(A) of a social fraternity or social sorority which
is exempt from taxation under section 501(a) of the
Internal Revenue Code of 1954 [26 USCS
§501(a)], the active membership of which consists
primarily of students in attendance at an in-
stitution of higher education, or

{B) of the Young Men’s Christian Association,
Young Women's Christian  Association,  Girl
Scouts, Boy Scouts, Camp Fire Girls, and
voluntary youth service organizations which are <o
exempt, the membership of which has traditionally
been limited to petsons of one sex and principally
to persons of less than nineteen vears of age.

(7) this section shall not apply to-

(A) Any program or activity of the American
legion undertaken in  connection  with  the
orpanization or operation of any Boys State
conference, Boys Nation conference, Girls State
vonference, or Girls Nation conference, or

(B) any program or activity of any secondary
school or educational institution specifically for -

(i) the promotion of any Boys State con-
ference, Boys Nation conference, Girls State
conference, or Girls Nation conference; or

(i) the selection of students to attend any
such conference;
(8) this section shall not preclude father-son or mother-
daughter activities at an educational institution, but if
such activities are provided for students of one sex,
opportunities for reasonably comparabie activities shall
be provided for students of the other sex; and

T e et
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(9) this section shall not apply with respect to any
scholarship or other financial assistance awarded by an
institution of higher education to any individual because
such individual has received such award in any pageant
in which the attainment of such award is based upon a
combination of factors related to the personal ap-
pearance, poise, and talent of such individual and in
which participation is limited to individuals of one sex
only, so long as such pageant is in compliance with other
nondiscrimination provisions of Federal law.

(b) Nothing contained in subsection (a) of this section shall be
interpreted to requiie any educational institution to grant
preferential or disparate treatment to the members of one sex
on account of arr imbalance which may exist with respect to the
total number or percentage of persons of that sex participating
in or receiving the benefits of any federally supported program
or activity, in comparison with the total number of percentage
of persons of that sex in any community, State, section, or
other area: Provided, That this subsection shall not be con-
strued to prevent the consideration in any hearing or
proceeding under this title [20 USCS §§1881 et seq.; 29 USCS
§§2,3, 213; 42 USCS §§2000c¢, 2000c-6, 2000c-9, 2000h-2] of
statistical evidence tending to show that such an imbalance
exists with respect to the participation in, or receipt of the
benefits of, any such program or activity by the members of
one sex.

(c) For purposes of this title [20 USCS §§1681 et seq.] an
educational institution means any public or private preschool,
elementary, or secondary school, or any instituticn of
vocational, professional, or higher education, except that in the
case of an educational institution composed of more than one
school, college, or department which are administratively
separate units, such term means each such school, college, or
department.

(June 23, 1972, P.L. 92-318, Title I X, §901, 86 Stat. 373; Dec.
31, 1974, P.L.. 93-568, §3(a), 88 Stat. 1862; Oct. 12, 1976, P.1L..
94-482, Titie 1V, §412, 90 Stat. 2234.)
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20 U.S.C. §1682. Federal administrative enforcement

Each Federal department and agency which is empowered to
extend Federal financial assistance to any education program
or activity, by way of grant, ioan, or contract other than a
contract of insurance or guarantiy, is authorized and directed to
effectuate the provisions of section 901 {20 USCS §1681] with
respect to such program or activity by issuing rules,
regulations, or orders of general applicability which shall be
consistent with achievement of the objectives of the statuie
authorizing the financial assistance in connection with which
the action is taken. No such rule, regulation, or order shall
become effective unless and until approved by the President.
Compliance with any requirement adopted pursuant to this
section may be effected (1) by the termination of or refusal to
grant or Lo continue assistance under such program or activity
to any recipient as to whom there has been an express finding
on the record, after opportunity for hearing, of a failure to
comply with such requirement, but such termination or refusal
shall be limited to the particular political entity, or part thereof,
or other recipient as to whom such a finding has been made,
and shall be limited in its effect to the particular program, or
part thereof, in which such noncompliance has been so found,
or (2) by any other means authorized by law: Provided,
however, That no such action shall be taken until the depart-
ment or agency concerned has advised the appropriatc person
or persons of the failure to compiy with the requirement and
has determined that compliance cannot be secured by voluntary
means. In the case of any action terminating, or refusing to
grant or continue, assistance because of failure to comply with
a requirement imposed pursuant to this section, the head of the
Federal department or agency shall file with the committees of
the House and Senate having legislative jurisdiction over the
program or activity involved a full written report of the cir-
cumstances and the grounds for such action. No such action
shall become effective until thirty days have elapsed after the
filing of such report.

(June 23, 1972, P.1L.. 92-318, Title [X, §902, 86 Stat. 374.)
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TITLE 45 C.F.R. PART 86 — NONDISCRIMINATION ON
THE BASIS OF SEX IN EDUCATION PROGRAMS AND
ACTIVITIES RECEIVING OR BENEFITING FROM
FEDERAL FINANCIAL ASSISTANCE

Subpart A — Introduction
45 C.F.R. §86.1 Purpose and effective date.

The purpose of this part is to effectuate title IX of the
Educaticn Amendments of 1972, as amended by Pub. L. 93-
568, 88 Stat. 1855 (except sections 904 and 906 of those
Amendments) which is designed to eliminate (with certain
exceptions) discrimination on the basis of sex in any education
program or activity receiving Federal financial assistance,
whether or not such program or activity is offered or sponsored
by an educational institution as defined in this part. This part is
also intended to effectuate section 844 of the Education
Amendments of 1974, Pub. L. 93-380, 88 Stat. 484. The ef-
fective date of this part shall be July 21, 1975.

(Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682, as amended by Pub. L.. 93-568, 88
Stat. 1855, and Sec. 844, Education Amendments of 1974, 88
Stat. 484, Pub. L. 23-380)

45 C.F.R. §86.2 Definitions.
As used in this part, the term —

(a) ““Title IX’’ means title IX of the Education Amendments
of 1972, Pub. L. 92-318, as amended by section 3 of Pub. L. 93-
568, 88 Stal. 1855, except sections 904 and 906 thereof; 20
U.S.C. 1681, 1682, 1683, 1685, 1686.

(b) “Department’ means the Department of Health and
Human Services.

(c) ““Secretary’’ means the Secretary of Health and Human
Services.
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(d) ““Director’’ means the Director of the Office for Civil
Rights of the Department.

3>

(e) ““Reviewing Authority’’ means that component of the
Department delegated authority by the Secretary to appoint,
and to review the decisions of, administrative law judges in
cases arising under this part.

(f) ““Administrative law judge’ means a person appointed
by the reviewing authority to preside over a hearing held under
this part.

(g) ‘‘Federal financial assistance’’ means any of the
following, when authorized or extended under a law ad-
ministered by the Department:

(1) A grant or loan of Federal financial assistance, including
funds made available for:

(i) The acquisition, construction, renovation, restoration, or
repair of a building or facility or any portion therof; and

(i1) Scholarships, loans, grants, wages or other funds ex-
tended to any entity for payment to or on behalf of students
admitted to that entity, or extended directly to such students for
payment to that entity.

(2) A grant of Federal real or personal property or any
interest therein, including surplus property, and the proceeds of
the sale or transfer of such property, if the Federal share of the
fair market value of the property is not, upon such sale or
transfer, properly accounted for to the Federal Government.

(3) Provision of the services of Federal personnel.

(4) Sale or lease of Federal property or any interest therein at
nominal consideration, or at consideration reduced for the
purpose of assisting the recipient or in recognition of public
interest to be served thereby, or permission to use Federal
property or any interest therein without consideration.
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(5) Any other contract, agreement, or arrangement which
has as one of its purposes the provision of assistance to any
education program or aclivity, except a contract of insurance
or guaranty.

(h) ““‘Recipient’ means any State or political subdivision
thereof, or any instrumentality of a State or political sub-
division thereof, any public or private agency, institution, or
organization, or other entity, or any person, to whom Federal
financial assistance is extended directly or through another
recipient and which operates an education program or activity
which receives or benefits from such assistance, including any
subunit, successor, assignee, or transferee thereof.

(i) “Applicant’’ means one who submits an application,
request, or plan required to be approved by a Department
official, or by a recipient, as a condition to becoming a
recipient,

(§) “Educational institution’> means a local educational
agency (L.E.A.) as defined by section 801(f) of the Elementary
and Secondary Education Act of 1965 (20 U.S.C. 881), a
preschool, a private elementary or secondary school, or an
applicant or recipient of the type defined by paragraph (k), (1),
(m), or (n) of this section.

b4

(k) ““Institution of graduate higher education’ means an

institution which:

(1) Offers academic study beyond the bachelor of arts or
bachelor of science degree, whether or not leading to a cer-
tificate of any higher degree in the liberal arts and sciences; or

{2) Awards any degree in a professional field beyond the
first professional degree (regardless of whether the first
professional degree in such field is awarded by an institution of
undergraduate higher education or professional education); or
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(3) Awards no degrec and offers no further academic study,
but operates ordinarily for the purpose of facilitating research
by persons who have received the highest graduate degree in
any field of study,

(1) ““Institution of undergraduate higher education’’ means:

(1) An institution offering at least two but less than four
years of college level study beyond the high school level,
leading to a diploma or an associate degree, or wholly or
principally creditable toward a baccalaureate degree; or

(2) An institution offering academic study leading to a
baccalaureate degree; or

(3) An agency or body which certifies credentials or offers
degrees, but which may or may not offer academic study.

(m) ““Iustitution of professional education’’ means an in-
stitution (except any institution of undergraduate higher
education) which offers a program of academic study that leads
to a first professional degree in a field for which there is a
national specialized accrediting agericy recognized by the
United States Commissioner of Education.

(n) “Institution of vocational education’ means a school or
institution {except an institution of professional or graduate or
undergraduate higher education) which has as its primary
purpose preparation of students to pursue a technical, skilled,
or semi-skilled occupation or trade, or to pursue study in a
technical field, whether or not the school or institution offers
certificates, diplomas, or degrees and whether or not it offers
fulltime study.

(0) “‘Administratively separate unit”’ means a school,
department or college of an educational institution (other than
a local educational agency) admission to which is independent
of admission to any other component of such institution.
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(p) ““Admission’’ means selection for part-time, full-time,
special, associate, transfer, exchange, or any other enrollment,
membership, or matriculation in or at an education program or
activity operated by a recipient.

(q) ““Student’’ means a person who has gained admission.

(r) “Transition plan’’ means a plan subject to the approval
of the United States Commissioner of Education pursuant to
section 901(a)(2) of the Education Amendments of 1972, under
which an educational institution operates in making the
transition from being an educational institution which admits
only students of one sex to being one which admits students of
both sexes without discrimination.

(Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

45 C.F.R. §86.4 Assurance required.

(a) General. Every application for Federal financial
assistance for any education program or activity shall as
condition of its approval contain or be accompanied by an
assurance from the applicant or recipient, satisfactory to the
Director, that each education program or activity operated by
the applicant or recipient and to which this part applies will be
operated in compliance with this part. An assurance of com-
pliance with this part shall not be satisfactory to the Director if
the applicant or recipient to whom such assurance applies fails
to commit itself to take whatever remedial action is necessary in
accordance with §86.3(a) to eliminate existing discrimination
on the basis of sex or to elin.inate the effects of past
discrimination whether occurring prior or subsequent to the
submission to the Director of such assurance,
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(b) Duration of obligation. (1) In the case of Federal
financial assistance extended to provide real property or
structures thereon, such assurance shall obligate the recipient
or, in the case of a subsequent transfer, the transferee, for the
period during which the real property or structures are used to
provide an education program or activity.

(2) In the case of Federal financial assistance extended to
provide personal property, such assurance shall obligate the
recipient for the period during which it retains ownership or
possession of the property.

(3) In all other cases such assurance shall obligate the
recipient for the period during which Federal financial
assistance is extended.

(¢) Form. The Director will specify the form of the
assurances required by paragraph (a) of this section and the
extent to which such assurances will be required of the ap-
plicant’s or recipient’s subgrantees, contractors, sub-
contractors, transferees, or successors in interest.

(Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

Subpart B — Coverage
45.C.F.R. §86.11 Application.

Except as provided in this subpart, this Part 86 applies to
every recipient and to each education program or activity
operated by such recipient which receives or benefits from
Federal financial assistance.

(Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374,20 U.S.C. 1681, 1682)
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Subpart C — Discrimination on the Basis of Sex in Admission
and Recruitment Prohibited

§86.21 Admission,

(a) General. No person shall, on the basis of sex, be denied
admission, or be subjected to discrimination in admission, by
any recipient to which this subpart applies, except as provided
in §§86.16 and 86.17.

(b) Specific prohibitions. (1) In determining whether a
person satisfies any policy or criterion for admission, or in
making any offer of admission, a recipient to which this
Subpart applies shall not:

(i) Give preference to one person over another on the basis
of sex, by ranking applicants separately on such basis, or
otherwise;

(i) Apply numerical limitations upon the number or
proportion of persons of either sex who may be admitted; or

(iii) Otherwise treat one individual differently from another
on the basis of sex.

(2) A recipient shall not administer or operate any test or
other criterion for admission which has a disproportionately
adverse effect on persons on the basis of sex unless the use of
such test or criterion is shown to predict validly success in the
education program or activity in question and alternative tests
or criteria which do not have such a disproportionately adverse
effect are shown to be unavailable,

(c) Prohibitions relating to marital or parental status. In
determining whether a person satisfies any policy or criterion
for admission, or in making any offer of admission, a recipient
to which this subpart applies:

(1) Shali not apply any rule concerning the actual or
potential parental, family, or marital status of a student or
applicant which treats persons differently on the basis of sex;
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(2) Shall not discriminate against or exclude any person on
the basis of pregnancy, childbirth, termination of pregnancy,
or recovery therefrom, or establish or follow any rule or
practice which so discriminates or excludes;

(3) Shall treat disabilities related to pregnancy, childbirth,
termination of pregnancy, or recovery therefrom in the same
manner and under the same policies as any other temporary
disability or physical condition; and

(4) Shall not make pre-admission inquiry as to the marital
status of an applicant for admission, including whether such
applicant is ““Miss’” or “‘Mrs.”” A recipient may make pre-
admission inquiry as to the sex of an applicant for admission,
but only if such inquiry is made equally of such applicants of
both sexes and if the results of such inquiry are not used in
connection with discrimination prohibited by this part.

(Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

45 C.F.R. §86.22 Preference in admission.,

A recipient to which this subpart applies shall not give
preference to applicants for admission, on the basis of at-
tendance at any educational institution or other school or entity
which admits as students or predominantly members of one
sex, if the giving of such preference has the effect of
discriminating on the basis of sex in violation of this subpart.

(Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

45 C.F.R. §86.23 Recruitment.

(a) Nondiscriminatory recruitment. A recipient to which this
subpart applies shall not discriminate on the basis of sex in the
recruitment and admission of students. A recipient may be
required to undertake additional recruitment efforts for one sex
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as remedial action pursuant to §86.3(a), and may choose to
undertake such efforts as affirmative action pursuant to

§86.3(b).

(b) Recruitment at certain institutions. A recipient to which
this subpart applies shall not recruit primarily or exclusively at
educational institutions, schools or entities which admit as
students only or predominantly members of cne sex, if such
actions have the effect of discriminating on the basis of sex in
violation of this subpart.

(Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

Subpart D — Discrimination on the Basis of Sex in Education
Programs and Activities Prohibited

45 C.F.R. §86.31 Education programs and activities.

(a) General. Except as provided elsewhere in this part, no
person shall, on the basis of sex, be excluded from participation
in, be denied the benefits of, or be subjected to discrimination
under any academic, extracurricular, research, occupational
training, or other education program or activity operated by a
recipient which receives ot benefits from Federal financial
assistance. This subpart does not apply to actions of a recipient
in connection with admission of its students to an education
program or activity of (1} a recipient to which Subpart C does
not apply, or (2) an entity, not a recipient, to which Subpart C
would not apply if the entity were a recipient.

(b) Specific prohibitions. Except as provided in this subpart,
in providing any aid, benefit, or service to a student, a recipient
shall not, on the basis of sex:

(1) Treat one person differently from another in determining
whether such person satisfies any requirement or condition for
the provision of such aid, benefit, or service;
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(2) Provide different aid, benefits, or services or provide aid,
benefits, or services in a different manner;

(3) Deny any person any such aid, benefit, or service;

(4) Subject any person to separate or different rules of
behavior, sanctions, or other treatment;

(5) Discriminate against any person in the application of any
rules of appearance;

(6) Apply any rule concerning the domicile or residence of a
student or applicant, including elig:bility for instate fees and
tuition;

(7) Aid or perpetuate discrimination against any person by
providing significant assistance to any agency, organjzation, or
person which discriminates on the basis of sex in providing any
aid, benefit or service to students or employees;

(8) Otherwise limit any person in the enjoyment of any right,
privilege, advantage, or opportunity.

{c) Assistance administered by a recipient educational in-
stitution to study at a foreign institution. A recipient
educational institution may administer or assist in the ad-
ministration of scholarships, fellowships, or other awards
established by foreign or domestic wills, trusts, or similar legal
instruments, or by acts of foreign governments and restricted to
members of one sex, which are designed (¢ provide op-
portunities to study abroad, and which are awarded to students
who are already matriculating at or who are graduates of the
recipient institution; Provided, a recipient educational in-
stitution which administers or assists in the administration of
such scholarships, fellowship, or other awards which are
restricted to members of one sex provides, or otherwise makes
available reasonable opportunities for similar studies for
members of the other sex. Such opportunities may be derived
from either domestic or foreign sources.
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(d) Programs not operated by recipient. (1) This paragraph
applies to any recipient which requires participation by any
applicant, student, or employee in any education program or
activity not operated wholly by such recipient, or which
facilitates, permits, or considers such participation as part of or
equivalent to an education program or activity operated by
such recipient, including participation in educational consortia
and cooperative employment and student-teacching assign-
ments.

(2) Such recipient,

(i) Shall develop and implement a procedure designed to
assure itself that the operator or sponsor of such other
education program or activity takes no action affecting any
applicant, student, or employee of such recipient which this
part would prohibit such recipient from taking; and

(ii) Shall not facilitate, require, permit, or consider such
participation if such action occurs.

(Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

45 C.F.R. §86.32 Housing.

(a) Generally. A recipient shall not, on the basis of sex,
apply different rules or regulations, impose different fees or
requirements, or offer different services or benefits related to
housing, except as provided in this section (including housing
provided only to married students).

(b) Housing provided by recipient. (1) A recipient may
provide separate housing on the basis of sex.

(2) Housing provided by a recipient to students of one sex,
when compared to that provided to students of the other sex,
shall be as a whole:
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(i) Proportionate in quantity to the number of students of
that sex applying for such housing; and

(if) Comparable in quality and cost to the student.

() Other housing. (1) A recipient shall not, on the basis of
sex, administer different policies or practices concerning Oc-
cupatcy by its stuadents of housing other than provided by such
recipient.

(2) A recipient which, through solicitation, listing, approval
of housing, or otherwise, assists any agency, organization, or
person in making housing available to any of its students, shall
take such reasonable action as may be necessary to assure itself
that such housing as is provided to students of one sex, when
compared to that provided to students of the other sex, is as a
whole: (i) Proportionate in quantity and (ii) comparable in
quality and cost to the student. A recipient may render such
assistance to any agency, organization, or person which
provides all or part of such housing to students only of one sex.

(Secs. 901, 902, 907, Education Amendments of 1972, 86 Stat.
373, 374, 37520 U.S.C. 1681, 1682, 1686).

* ok ok

45 C.F.R. §86.34 Access to course offerings.

A recipient shall not provide any course or otherwise carry
out any of its education program or activity separately on the
basis of sex, nr require or refuse participation therein by any of
its students an such basis, including health, physical education,
industrial, business, vocational, technical, home economics,
music, and aduit education courses.

(a) With respect to classes and activities in physical
education at the elementary school level, the recipient shall
comply fully with this section as expeditiously as possible but in
no event later than one year from the effective date of this
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regulation. With respect to physical education classes and
activities al the secondary and post-secondary levels, the
recipient shall comply fully with this section as expeditiously as
possible but in ne event later than three years from the effective
date of this regulation.

(b) This section does not prohibit grouping of students in
physical education classes and activities by ability as assessed
by objective standards of individual performance developed
and applied without regard to sex.

(¢) This section does not prohibit separation of students by
sex within physical education classes or activities during
participation in wrestling, boxing, rugby, ice hockey, football,
basketball and other sports the purpose or major activity of
which involves bodily contact.

(d) Where use of a single standard of measuring skill or
progress in a physical education class has an adverse effect on
members of one sex, the recipient shall use appropriate stan-
dards which do not have such effect.

(e) Portions of classes in clementary and secondary schools
which deal exclusively with human sexuality may be conducted
in separate sessions for boys and girls.

(fy Recipients may make requirements based on vocal range
or gquality which may result in a chorus or choruses of one or
predominantly one sex.

(Sees. 901, 902, Education Amendments of 1972, 86 Stat, 373,
374; 20 U.S.C. 1681, 1682)

45 C.F.R. §86.37 Financial assistance.

(a) General. Except as provided in paragraphs (b) and (¢) of
this section, in providing financial assistance to any of its
studernts, a recipient shall not: (1) On the basis of sex, provide
different amount or types of such assistance, limit eligibility for
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such assistance which is of any particular type or source, apply
different criteria, or otherwise discriminate; (2) through
solicitation, listing, approval, provision of facilities or other
services, assist any foundation, trust, agency, organization, or
person which provides assistance to any of such recipient’s
students in a manner which discriminates on the basis of sex; or
(3) apply any rule or assist in application of any rule concerning
eligibility for such assistance which treats persons of one sex
differently from persons of the other sex with regard to marital
or parental status.

(b) Financial aid established by certain legal instrunients. (1)-
A recipient may administer or assist in the administration of
scholarships, fellowships, or other forms of financial assistance
established pursuant to domestic or foreign wills, trusts,
bequests, or similar legal instruments or by acts of a foreign
government which requires that awards be made to membuers of
a particular sex specified therein; Provided, That the overall
effect of the award of such sex-restricted scholarships,
fellowships, and other forms of financial assistance does not
discriminate on the basis of sex.

12) To ensure nondiscriminatory awards of assistance as
required in subparagraph (b)(1) of this section, recipients shall
develop and use procedures under which:

(i) Students are selected for award of financial assistance on
the basis of nondiscriminatory criteria and not on the basis of
availability of funds restricted to members of a particular sex;

(i) An appropriate sex-restricted scholarship, fellowship, or
other form of financial assistance is allocated to each student
selected under subparagraph (b)(2)(i) of this paragraph; and

(ii1) No student is denied the award for which he or she was
selected under paragraph (b)(2)(i) of this section because of the
absence of a scholarship, fellowship, or other form of financial
assistance designated for a member of that student’s sex.
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(¢) Athletic scholarships. (1) To the extent that a recipient
awards athletic scholarships or grants-in-aid, it must provide
reasonable opportunities for such awards for members of each
sex in proportion to the number of students of each sex par-
ticipating in interscholastic or intercollegiate athletics.

(2) Separate athletic scholarships or grants-in-aid for
members of each sex may be provided as part of separate
athletic teams for members of each sex to the extent consistent
with this paragraph and §86.41.

(Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374;: 20 U.S.C. 1681, 1682; and Sec. 844, Education Amend-
ments of 1974, Pub. L. 93-380, 88 Stat. 484)

[40 FR 24128, June 4, 1975; 40 FR 39506, Aug. 28, 1975]

45 C.F.R. §86.38 Employment assistance to students.

(a) Assistance by recipient in making available outside
employment. A recipient which assists any agency,
organization or person in making employment available to any
of its students:

(1) Shall assure itself that such employment is made
available without discrimination on the basis of sex; and

(2) Shall not render such services to any agency,
organization, or person which discriminates on the basis of sex
in its employment practices.

(b) Employment of students by recipients. A recipient which
employs any of its students shail not do so in a manner which
violates Subpart E of this part.

(Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682)

:
'a
Liﬂ
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45 C.F.R. §86.39 Health and insurance benefits and services.

In providing a medical, hospital, accident, or life insurance
benefit, service, policy, or plan to any of its students, a
recipient shall not discriminate on the basis of sex, or provide
such benefit, service, policy, or plan in a manner which would
violate Subpart E of this part if it were provided to employees
of the recipient. This section shall not prohibit a recipient from
providing any benefit or service which may be used by a dif-
ferent proportion of students of one sex than of the other,
including family planning services. However, any recipient
which provides full coverage health service shall provide
gynecological care.

(Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374;2010.S.C. 1681, 1682)

45 C.F.R. §86.40 Marital or parental status.

(a) Status generally. A recipient shall not apply any rule
concerning a student’s actual or potential parental, family, or
marital status which treats students differently on the basis of
sex.

(b) Pregnancy and related conditions. (1) A recipient shall
not discriminate against any student, or exclude any student
from its education program or activity, including any class or
extracurricular activity, on the basis of such student’s
pregnancy, childbirth, false pregnancy, termination of
pregnancy or recovery therefrom, unless the student requests
voluntarily to participaie in a separate portion of the program
or activity of the recipient.

(2) A recipient may require such a student to obtain the
certification of a physician that the student is physically and
emotionally able to continae participation in the normal
education program or activity so long as such a certification is
required of all students for other physical or emotional con-
ditions requiring the attention of a physician.
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(3) A recipient which operates a portion of its education
program or activity separately for pregnant students, ad-
mittance to which is completely voluntary on the part of the
student as provided in paragraph (b){1) of this secticn shall
ensure that the instructional program in the separate program is
comparable to that offered to non-pregnant students.

(4) A recipient shall treat pregnancy, childbirth, false
pregnancy, terminadon of pregnancy and recovery therefrom
in the same manner and under the same policies as any other
temporary disability with respect to any medical or hospital
benefit, service, plan or policy which such recipient ad-
ministers, operates, offers, or participates in with respect to
students admitted to the recipient’s educational program or
activity.

(5) In the case of a recipient which does not maintain a leave
policy for its students, or in the case of a student who does not
otherwise quality for leave under such a policy, a recipient shall
treat pregnancy, childbirth, false pregnancy, termination of
pregz‘,nfmcy and recovery therefrom as a justification for a leave
of absence for so long a period of time as is deemed medically
necessary by the student’s physician, at the conclusion of which
the stuaent shall be reinstated to the status which she held when
the lcave began,

(Sees. 901, 902, Education Amendments of 1972, 86 Stat. 373,
374, 20 U.S.C. 1681, 1682)

45 C.F.R. §86.41 Athletics

(a) General. No person shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, be treated
differently from another person or otherwise be discriminated
against in any interscholastic, intercollegiate, club or in-
tramural athlet*cs offered by a recipient, and no recipient shall
provide any such athletics separately on such basis.
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(by Separate teams. Notwithstanding the requirements of
paragraph (a) of this section, a recipient may operate or
sponsor separate teams for members of cach sex where
selection for such teams is based upon competitive skill or the
activity involved is a contact sport. However, where a recipient
operates or sponsors a team in a particular sport for members
of one sex but operates or sponsors no such team for members
of the other sex, and athletic opportunities for members of that
sex have previousty been limited, members of the excluded sex
must be allowed to try-out for the team offered unless the sport
involved is a contact sport. For the purposes of this part,
contact sports include boxing, wrestling, rugby, ice hockey,
foorball, basketball and other sports the purpose of major
activity of which involves bodily contact.

(¢) Fqual opportunity. A recipient which  operates o
sponsors interscholastic, intercollegiate, club or intramural
athletics shall provide equal athletic opportunity for members
of both sexes. In determining whethier equal opportunities are
available the Director will consider, among other factors:

(1) Whether the selection of sports and levels of competition
effectively accommodate the interests and abilitics of members
of both sexes;

(2) The provision of equipment and supplics;

(3) Scheduling of games and practice time;

(4y Travel and per diem allowance;

(5) Opportunity to receive coaching and academic rutoring;
(6) Assignment and compensation of coachues and tutors:

(7) Provision of locker rooms, practice and competitive
facilities;

(8) Provision of medical and training faciiitics and serviees;
(9) Provision of housing and dining facilities and seivices:

(10) Publicity,
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Unequal aggregate expenditures for members of each sex or
unequal expenditures for male and female teams if a recipient
operates nr sponsors separate teams will not constitute non-
compliance with this section, but the Director may consider the
failure to provide necessary funds for teams for one sex in
assessing equality of opportunity for members of each sex.

(d)y Adjustment period. A recipient which operates or
sponsors interscholastic, intercollegiate, club or intramural
athletics at the elementary school level shall comply fully with
this section as expeditiously as possible but in no event later
than one year from the effective date of this regulation. A
recipient  which operates or sponsors interscholastic, in-
tercollegiate, club or intramural athletics at ihe secondary or
post-secondary school level shall comply fully with this section
as expeditiously as possible but i no event later than three
years from the effective date of this regulation.

{Sees. 901, 902, Liducation Amendments of 1972, 86 Stat. 373,
374; 20 U.S.C. 1681, 1682; and Sec. 844, Lducation Amend-
ments of 1974, Pub. 1.. 93-380, 88 Stat. 484)

[40 R 21428, June 4, 1975; 40 FR 39506, Aug. 28, 1975]

ASSURANCE OF COMPLIANCE WITH TITLE IX
OF THE EDUCATION AMENDMENTS OF 1972
AND THE REGULATION ISSUED BY THE
DEPARTMENT OF HEALTH, EDUCATION, AND
WELFARE IN IMPLEMENTATION THEREQOE.

(HEW Form 639)

[PLEASE READ EXPLANATION OF HEW FORM 639
BITORE COMPLETING THIS DOCUMIT T
Prowaant to dS CLUF.R. §86.4, _ . .
(insert namie of Applicant or Recipient)
(hiereinafter the “*Applicant™™) gives this
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assurance in consideration of and for the purpose of obtaining
Federal education grants, loans, contracts {except contracts of
insurance or guaranty), property, discounts, or other Federal
financial assistance to education programs or activities from
the Department of Health, Education and Welfare (hereinafter
the “*Department’), including payments or other assistance
hereafter received pursuant to application approved prior to the
date of this assurance.

ARTICLE I — TYPE OF INSTITUTION
SUBMITTING ASSURANCE

The Applicant is (check the following boxes where ap-
plicable):

[ ] Astateeducationagency.

[ ] Alocal education agency.

[ 1 A publicly controlled educational institution o1
organization,

[ 1 A privately controlled educational institution  or

organization.

A person, organization, group or other entity no

primarily engaged in education, If this box is cheched,

insert primary purpose or activity of Applicant in the

spave provided below:

vy
[em——

;o Chnming o religious exeinption under 45 CUFR.
3801200, (If rehgious exemption is Jlaimed, attach
statetnent by highest ranking ofvicial of Applicant
identifving the spesif™ provisions of 45 CF R, Part 86
whi-h conflior vith a specitic rohigiow tenet of the
controlling religions o an zation. )

Fhe Applicant Giters e o mare of the follow ine programs
ar activities (check where app” . obley:
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[
[ ]
[ ]
[ ]
[

[
[
I

Pre-school

Kindergarten

Flementary of Secondary

Graduate

Other (such as special programs for the handicapped
even it provided on the pre-school, elementary or
secondary level). If this box is checked, give brief
deseription below:

Undergradonare ancludmg junior and community
college)

Vocational or Technical

Protessional

ARTICTE I - PERIOD OF ASSURANCEH

This assurance shall obligate the Applicant ter the period

during which Federal financial assistance is extended 1o it by
the Department,

ARTICLE T TERMS AND CONDITIONS

The Applicant hereby agrees that it will:

1. Comply, to the extent applicable to ity with Title IX of
the I'ducation Amendments of 1972 (R.1. 92-31R}), as amen-
ded, 20 U.S.C. §16K1, 1682, 1683, and 1685 (hereinafter, “*Title
IX"7), and all applicable requirements imposed by or pursuant
to the Department’s regulation issued pursuant to Title 1X, 45

C.F.R.

PPart 86 (hercinafter, “*Part 86'7), to the end that, in

accordance with Title I'X and Part 86, no person in the United
States shall, on the basis of sex, be excluded from participation
i, be denied the benelits of, or be otherwise subjected 1o
discrimingtion urder any education program or activity for
which the Applicant receives or benefits from Federal financial
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assistance from the Department. (This assurance does not
apply to sections 904 (prescribing denial of admission to course
of study on the basis of blindness) and 906 (amending other
laws) of Title 1X, 20 U.S.C'. 1684 and 1686).

2. Require any person, organization, group or other entity
to which it subgrants or with which it contracts, subcontracts or
otherwise arranges to provide services or benefits or to assist it
in the conduct of any program covered by this assurance, or
with which it contracts or otherwise arranges for the use of any
tacility covered by this assurance to comply tully with Title [X
and Part 86 and to submit to the Department an assurange
satisfactory to the Director, Oftic for Civil Rights (herein
after, the “Director ™y, to that etfect.,

3. Make no transter or other convevance of title to any real
or personal property which was purchased or improved with
the aid of Pederal financial  assistance covered by this
assurance, and which 15 to continue to be used for an edugation
program or activity and where the Tederal share of the fair
markel value of such property has not been refunded or
otherwise property accounted for to the Federal government,
without securing trom the transferee an assurance of com-
pliance with Title IX and Part 86 satisfactory to the Director
and submitting such assurance to the Department.

4. Submit a revised assurance within 30 days after any
information contained in this assurance becomes inaccurate.

S. I the Applicant is a state education agency, submit
reports i a manner prescribed by the Director under 45 CLF K.
§80.6(bh) as to the compliance with Title IX and Part 86 of local
cducation agencies or other education programs or activitics
within ity jurisdiction,
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GRIEVANCE PROCEDURES
{Check the appropriate box.)

[ ] Pursuant to 45 C.F.R. §86.8, the Applicant has
adopted grievance procedures and designated the following
employee to coordinate its efforts to comply with Part 86 and
has notified all of its students and employees of these grievance
precedures and the following name, address, and telephone
number of the designated emplovee:

(name of emplovee)
{office address)

(telephone number)

[ 1 The Applicant i~ not presently receiving Federal
financial assistance subject to Part 86 and, consequently, has
not designated a responsible employee or adopted grievance
procedures pursuant to 45 C.F.R. §86.8 but will do so im-
mediately upon award of such assistance and will immediately
notify the Director, its students and employees of the name,
office address, and telephone number of the employee <o
designated.,

ARTICLE V - SELF EVALUATION
(Check the appropriate box.)

[ | The Applicant has completed a self-evaluation as
required by 45 C.F.R. §86.3(¢) and has not found it necessary
to modify any of its policies or to take any remedial steps to
come into compliance with Part 86,

;§i
j
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[ ] The Applicant has completed a self-evaluation as
required by 45 C.IF.R. §86.3(c) and has ceased to carry out any
policies and practices which do not or may not meet the require-
ments of Part 86 and is taking any necessary remedial steps to
eliminate the efforts of any discrimination which resulted or
may have resulted from adherence to such policies and prac-
tices.

[ ] The Applicant has not completed the self-evaluation
required by 45 C.F.R. §86.3(¢) but expects to have it completed
by AU

(insert date)
{ ] The Applicant is not required to conduct a sclf-
evaluation under 45 C.F.R. §86.3(¢) since it did not receive any
Federal financial assistance to which Part 86 applies prior to
July 21, 1976.

(Insert name of Applicant)

Date:
By

(This document must be signed by

an official legally authorized to
contractually bind the Applicant.)

(Insert ditle of authorized official.)
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EXPLANATION OF HEW FORM 639,
ENTITLED ““ASSURANCE OF COMPLIANCE
WITH TITLE 1X OF THE EDUCATION
AMENDMENTS OF 1972 AND THE REGULATION
OF THE DEPARTMENT OF HEALTH, EDUCATION,
AND WELFARLE IN IMPLEMENTATION THEREOFE.”

Section 901 of Title 1X of the Education Amendments of
1972 provides that no person shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or
activity receiving Federal financial assistance. Section 902 of
Title I1X authorizes and directs the Department of Health,
Education, and Welfare (hercipafter the “*Department™) to
effectuate the nondiscrimination requirements of section 901
by issuing rules, regulations, and orders of gencral ap-
plicability. Pursuant to section 902, the Department has issued
45 C.F.R. Part 86 (hercinafter “Part 86"") which became cef-
fective on July 21, 1975,

Section 86.4 of Part 86 requires that every application for
Federal financial assistance for any cducation program or
activity shall, as a condition of its approval, contain or be
accompanied by an assurance from thc applicant satistactory to
the Director of the Office for Civil Rights (bereinafter the
“Director™) that cach education program or activity operated
by the applicant and to which Title IX of the Education
Amendments of 1972 and Part 86 apply will be operated in
compliance with Part 86.

Section 86.4 also provides that the Director will specify the
form of the assurance required and the extent to which such
assistunce will be required of the applicant’s subgrantees,
contractors, subcontractors, transferees, or successors in in-
terest. Under this authority, HEW Form 639 has been specitied
as the form ot assurance which shall apply to ali recipients of
and applicants for Federal financial assistance subject to the
provision of Title I'X and awarded by the Department.
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HEW Form 639 constitutes a legally enforceable agreement
to comply with Title IX and all of the requirements of Part 86.
Applicants are urged to read Part 86 and the accompanying
preamble. The obligation imposed by Title 1X and Part 86 are
independent of, and do not alter, the obligation not to
discriminate on the basis of sex imposed by Title VII of the
Civil Rights Act of 1964 (20 U.S.C. §2000¢ et seq.): Executive
Order 11246, as amended; section 799A and 855 of the Public
Health Service Act (42 U.S.C. 295h-9 and 298b-2); and the
Equal Pay Act (29 U.S.C. 206 and 206 (d)).

PERIOD OF ASSURANCE

HEW Form 639 is binding on a recipient for the period
during which Federal financial assistance is extended to it by
the Department. With respect to Federal financial assistance
used to aid in the purchase or improvement of real or personal
property, such period shall include the time during which the
real or personal property s used for the purpose of providing
an education program or activity, A recipient may transfer or
otherwise convey title to real and personal property purchased
or improved with Federai financial assistance so long as such
fransier or conveyvance is consistent with the laws and
regulations under which the recipient obtained the property and
it has obtained « properly executed HEW Form 639 rrom the
party to whom it wishes to transfer or convey the title unless the
property in question is no longer to he used for an education
program or activity or the Federal share of the fair market
value of such property has been refunded or otherwise properiv
accounted for to the Federal government.

An applicant or recipient which has submitted an HEW
Form 639 to the Director need not submit a separate form with
cach grant application but may, if the information contained
therein remains accurate, simply incorporate by reference the
HI'W Form 639 already submitted giving the date it wae
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submitted. On the other hand, a revised HEW Form 639 must
be submitted within 30 days after information contained in the
submitted form becomes inaccurate, even if no additional
financial assistance is being sought.

OBLIGATION OF RECIPIENT
TO OBTAIN ASSURANCES FROM OTHERS

If a recipient subgrants, contracts, or otherwise utilizes an
individual, organization, or group to assist in the conduct of an
education program or activity receiving Federal financial
assistance from the Departinent or to provide services in
connection with such a program or activity, the recipient
continues to have an obligation to insure that the education
program or activity is being administered in a nondiscrimina-
tory manner. Accordingly, the recipient must make sure that
the individual, organization, or group in question is complying
with Title IX and Part 85 and must secure a properly executed
HEW Form 639 to that effect. Similarly, if the recipient leases
to another person or org nization a facihity which was provided
or improved with the aid of Federal financial assistance
awarded by the Department, and the recipient is still using the
facility as part of an education program or activity, it has an
obligation to make sure the lessee is complying with Title [X
and Part 85 and must secure a properly executed HEW Form
639 from the lessee. For example, if a university owns a
gymnasiwin constructed with the aid of Federal financial
assistance from HEW and leases the facility to a privaie en-
trepreneur for use in conducting drama classes open to the
general public, then the university must secure a properly
executed HEW Form 639 from the entreprenceur sponsoring the
classes.

3
3
5
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ADMINISTRATIVELY SEPARATE UNITS

It an educational institution is composed of more than one
administratively separate unit, a separate HEW Form 639 may
be submitted for each unit of one may be submitted for the
entire institution, If separate forms are submitted, the adminis-
tratively separate unit for which the form is submitted should
be clearly identified on the first line of HEW Form 639. An
“administratively separate unit’” is defined as a school
department or college of an educationai i 1stitution (other than
a locar education agency) adniission to which is independent of
admission to any other component of such institution. See 45
C.F.R. §86.2(0).

STATE EDUCATION AGENCIES

State cducation agencies are generally not responsible for
running pre-school, kindergarten, clementary, or secondary
programs. Such responsibility s generally left to local
cducation agencies although some supervisory authority may
be vested with the state education agency. Consequently, most
state agencies should not check the boxes for ““‘Pre-schoocl,’™”
“Kindergarten,”” or “*zlementary or Secondary™ in Article I of
HEW Form 639. It the state agency runs special programs tor
the handicapped, including those on the pre-school, kinder-
garten, elementary, or secondary level, the box marked
“Other” should be checked and the appropriate description
inserted in the space provided.

Under Article 111, paragraph §, of HEW Form 639, a state
education agency may be called upon from time to time to
submit reports necessary to determine Title [X compliance by
focal education agencies within its jurisdiction. The form and
content of such reports will be specified by the Director at the
time the request is made.
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LETTER FROM ASSISTANT ATTORNEY GENERAL
WM. BRADFORD REYNOLDS TO CLARENCE M.
PENDLETON, JR., CHAIRMAN OF THE
U.8. COMMISSION ON CIVIL RIGHTS,

DATED SEPTEMBER 16, 1982.

Office of the Assistaunt Atioraey CGeneral
Washington, D.C. 20530

September 16, 1982

Mr. Clarence M. Pendleton, Jr.
Chairman

VLS. Commuission on Civit Rights
Washington, D.C, 20425

Dear Penny:

Out of an abundance of caution, the Attorney General has
determined that, because of his prior membership on the Board
of Regents of the University of California, he should recuse
himself from participation in theUniversity of Richmond casce.
[ have, therefore, been asked to respond to vour Angust 10
letter inguiring about a possible appeal from the Richmiond
decision.

As vou know, the Department of EBducation (DOE) and
the Department ot Justice (DOJ) agreed not to seek appellate
review of Judge Warriner’s ruling that DOEd lacked authority
under Title 1X of the Bducational Amendments Act of 1972,
and ity implementing regulations, to investigate Richmond’s
athletic program. In reaching this conclusion, the views set
forth in your August 10 Ietter were fully considered. While we
found ourselves in disagreement with vour recommended
course of action on this occasion, the wise counsel of the Civil
Rights Commission iv always valued and we trust that you will
continue to share your thoughts and analvsis with us on future
issues of similar importance.
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In Richmond, we were guided principally by the particulars
of the case before us and Judge Warriner’s application of
existing law to the stipulated facts. The University’s athletic
program admittedly received no direct federal financial
assistance. Nor did DOEd seek to initiate its investigation on
the claim that the athletic program weas receiving federal fund-
ing indirectly. Rather, the jurisdictional nexus for sending
federal agents onto Richmond’s campus was tied solely to the
fact that the University received federal funds through student
financtal aid programs {i.c., Basic Fducational Opportunity
Grants;  Supplementary - Educational  Opportunity  Grants;
Student Worker Wages; Guaranteed Student [ oansy and
through a single Library Grant.

The position advanced by the then director of DO’ Oftice
of Civil Rights, and rejected by the district conrt, was tha
receipt by Richimond students of even a single dollar of federal
funds is sufficient to subject all of the University’s prograni-
and activities to Title IX scrutiny - even those programs and
activities that receive no federal funds. This interpretation of
the statute effectively removes from Title 1X the “‘program
specificity™ feature that was recognized as an essential com-
ponent of the legislation in the Supreme Court’s decision last
Term in North Haven Board of Fducation v. Beli, SO ULS. T VW,
4501 (1982). As there stated: “‘an agencey’s authority under Title
IX both to promulgate regulations and to terminate funds is
subject to the program-specific limitation of $8§ 901 and Y02, 50
U.S T WL at 4507.

In light of the clear language of Sections 901 and 902, the
cccompanying legislative history, and the Supreme Court's
recent pronouncement of the intended scope of Title IX
coverage, we found Judge Warriner’s opinion to e both
analvtically and legally sound. Its conclusion that only those
University programs and activities shown to be recipients of
federal funds are within the reach of Title TX is rully consstent
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with the better reasoned judicial precedents in the area. See
Rice v. President and Fellows of Harvard College, 663 F.2d 336
(1st Cir. 1981); Bennett v. Wes? Texas State University, No.
280-0073-f (N.D. Tex., July 27, 1981); Othen v. Ann Arbor
School Board, 507 F. Supp. 1376 (E.D. Mich. 1981).

On this last point, the two recent Third Circuit decisious to
the contrary have neither been ignored nor lightly dismissed.
See Grove City Community College v. Bell, No. 81-0406 (July
8, 1982); Huffer v. Temple University, No. 82-1049 (September
7, 1982). Dictum in Grove City, which another Third Circuit
panel considered to be controlling in Temple, states that the
University as a whole can he considered the “‘program’’ for the
purpose of Title IX coverage once at least one dollar of federal
educational funds goes to any student enrolled at the school. In
seeking to ascertain from the statute’s language and history
whether or not Congress intended so expansive an interpetation
of the phrase “‘program or activity,”” we were satisfied that
Judge Warriner’s opinion in Richmond had the best of it.
Accordingly, there was, in the opinion of both DOEd and DO,
no cause for an appeal of Richmond to the Fourth Circuit,

[ would in closing add only that this “‘no appeal’’ decision
suggests no retrenchment of our enforcement responsibilities
under Title IX —- as some in the politicai arena have been quick
to assert. The Richmond opinion in no way tolerates sex
discrimination in federally funded programs; nor does it allow
DOEd to ignore its Title IX investigatory responsibilities upon
receipt of a complaint containing factual allegaiions of sex bias
in a directly aided program. Moreover, if gender-based
discriminatory behavior so pervades a nonfunded program that
it “‘infects” a funded program, we read Judge Warriner’s
opinion as recognizing a DOEd investigatory responsibility in
such circumstances.
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It is primarily in chis respect that we had some differences
with your August 10 letter. The *‘far-reaching’’ implications
that you hypothesized might perhaps flow from the Richimond
ruling do not, as we read the opinion, follow from the
program-specific analysis used by the district court. That
DOEd must make a showing that the program or activity to be
investigated is indeed a reciptent of federal funds seems to us to
be neither inappropriate nor unduly burdensome.

I hope that the above discussion satisfactorily explains our
decision not to appeal the Richmond decision. If you have
turther questions, we can perhaps further discuss this méatter on
vour next trip to Washington.

Sincerely,

‘s© WM. BRADFORD REYNOIL DS
Wm. Bradford Reyniolds
Assistant Attorney General
Civil Rights Division

cer John Hope 1



