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PROCEBEDINGS

.Mna éHIEF JUSTICE BURGER: We wiil heay arguments
first;this morning in Fullilove v. Juanita Kreps, the Secretary
ﬁf.Comﬁerce.

Mx. Benisch, you may proceed whenever you are

ready.

ORAL ARGUMENT OF ROBERY G. BENISCH, ESQ.,

ON BEHUALF OF THE PETITIONERS

¥ B

MP, BEMISCH: Mr. Chief Justice, and may it please

"the Court:

This 1is a case of first impression and, indeed,

of national lwportance. W¥We are called upon today for the first

time to deal with the gresition of the econstitutional.ity of a

mandatory racial ¢uota imposed by Congress in a public woxks

G
.
c
2

3 ‘discriwmination or discwimination on the paxt of unions in

funding Ackt. Thig is not a case dealing with employwment

the construychion industry.

The guestion is whether or not Congress ran enact

- an ocutvight racial quota and; if so, under what cilroumstances.

The Ach we are concerned with 1s the Local Publiec Works

Employuent Act where under (2} $4 billion was appropriated
for loocal pu’iic works funding throughout the country in

order to assist what was at the time a flagging construction

industry. Just pxior to the passage of this appropriations

. bill Representative Mitchell proposed an amendment to the

P R AR et g e
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bill which provided in Substance that éﬁy‘gxantee receiving
funds -other than the Act must assure the Searefary tﬁat at
least 10 percent of those monies would be set aside and
appropriated solely for the‘use of mincerity business

enterprises as defined in the Act.-

QUESTION: HMx, Benisch, does it make any difference
%n your argumenit whethex Congregs was acting undéx its
authority to taz and spend or whether it was acting under
its authority to enforce thé 14th Amendment? )

MR, BENESC&: I think, Your Hénor, in looking at
the 1egiaiativenhistory and record here it makes a great deal
of difference to observe what Congress was about whea it

passed the Local Public Works Employment Act. In otier words,

it was not dealing in the area o

53

civil rights legislation

such as it might hav

b
bﬂ
@
9]

doing when it passed ‘the Jivil

Rights ket of 1964.

. QUESTIOH: Did Congress in this pavticular Act

make any findings as to discrimination in the employment

‘ S
area’? ‘ <

HR. BRENISCH: I submit, Your Honoy, none whatscever,

“,

and that is the first proang to my argumert, that indeed an
examination of the legisiative record and history disicloses
that thexre wvas absclutely no finding made whatsoever in the

record or even in the discussions, of found discrimination

ft
x

on the paxt of the non~mincrity business community ir %he
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- we kKnow. The first is there must

-eonstructlon industry.

Now, it jig —= I think iz is critical to anote at

the outset here that in its recent decision this Coure in

Personnel Administrator of Massachusetts v. Feeney hela

that a racial classification regardiess of purported motivation

is Presumptively invalia and can be upheld only upon a showing

of ektramzdanary justification.

Yoo . k

N 2 en b, . >
I submit that wi thwthat Presumption of invalidicy

-~

in ming i is thexefore incumbent on +he Government im this.

action to rebut that presumption because we ara dealing puvely

and sinply with a racial classifica tion required agross the

Board and mandatoxry

How, we subait here that neither tha Government

noxr the courts bblﬁﬁ have cited any authority which rebute
the preswnptisn andg validity of that racial classi fization.

For purposes of LY argument here today, Paiiticners

will cencede that Lf the racial o

lassification or th: amendment
to tlhe Aot were to pass what has become known as the strict
scrutiny test, it might be held that the presumption is

rebuttad,

q

Now, the strict ze rutiny test has two Prongs, asg

be a campelling goveramental

interesi hehind the passage of the act or the legisiation in

- gquastion; and, secondly, the m@ans us ca or the mechanism

 must be the least intrusive or onevous avaiiable.

+
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Now, aa to the compelling Government ~-

QUESTION: Why can't Congress just spend the money
it raiseés by taxation in the manner it deams best?
MR, BENISCH: Your Honoxr, the spending power, the

cases have held that Congress caunnot spend the taxpayers'

. money which

is collected on a nondiscriminatory basis. Congress

can't spend it in a discriminatory manner. But without getting

cute about it, if you will, I am simply saying that ‘whatever ‘.

Congress does with respect te monies or any passage, it must

do in a constitutional wanner.

QUESTION: Mo one doubts that. But do you think

that Coagress is under the sane strictures when it simply

‘f grants money as it is when it regulates private industyry in

a constitutional sense?

MR, BENESCH: I most certainly do. .In other words,

I don't think that the subject matter of the legislation

affects in any way the constitutionality of the Act being

passed. In other words, whether Congress is acting under its

»

sperd ng povers, whether it is acting under its civil rvights

P T

powers, or whatevewx, whatever-it does must be done in <~ pursuant

barrogars

ISy

to the Constitution. That is, it cannot vielate the Pifth

e i sad oA

Amendment and it cannot. -~ it must act in a2cordance with the

D e bt
RIS

strictuves and prescriptions of the Constitution.

TS

- We submit that

SR
PEIREN

in this vase Congress -- there is

>

gno indization that Congress has acted in accordance with the

,
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Cohstiﬁ@tion;~and, in fact, we believe that it has violated
[

Articleés,bf'thaﬁ Constitution.

8

. QUESTION: When you speak of Congress® civil

rights_@owersjunder what provision of the Constitution do you
-3

/
classifty that?

MR., BENISCH: Well; there would be the 13th

Apmendment, Your Honor, and those amendments that have become

knewn as the Civil War Amendmants.

QUEBSTION: When Congress appropriates money for

~aid to South Korea, for ézanple; under what clause of the

Constitution do they == édes it act?

MR, BENLSCH: When it appropriates money for South iﬁ
Eorea?

Q?ESTEON: Foy aid to Sounth Korxea.

¥R, BENISCH: Well, it is under its spendcing powers.
and I reglieve that what we are faced with hexe is tleixr having

been er grafted on a funding bill,; an 1lth kouwxr after thought;

and whén we look at the legislative record we have the sponsor's

statemznlt as Follows: ¥We spend a great deal of Federxal money

undezr the SBA program creating, strengthening and supporting @
minority businesses. Yet, when it comes down +o giving those i

minority businesses a piece of the agtion tha Federal Govern-

e A AR A a - st

H

- ment 1s sorely yemiss. S

s

Now, the purpose of the amendment as proposed by

SR i B

Mr, Mitchell was to give the’ﬁinazity business community a

el

e
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share of the action.

Now, Congress sat down, it was appropriating

‘3400 miilion, and it said, sgoo million fér ninerity business
kenterpfiseé ig not going to hurt anybody aﬁd we ought to give
then a piecé‘pf-the action.

CUESTION: TLat me go‘back to the aid to Korea
again=foz a moment, to é hyﬁothetical problem.

You said that 18 under the tax and spending power.

There cre algo foreign policy consideratilons and national

»

defense considerations. It is an amalgam ©F a number of

conslderations, is it nng?

HR. BENIBCH: That would be tzue.

QUESTION: Is that noi true in this area?

MR, BENISCH: Your Honor, the key word heve is

wie

Fracial classifications.” In othey words, we have aan amalgam

here, or perhaps an amalgam. But one of the ingrediesnts or

-

ane 0f the faceis of this Act that we are dealing with today

v;v

Ais the impositicu of a mandatory racial classification guota.

position to my knowledge to date. I have not -=- I an not
aware o any prier Act of Congress which engendered 2 mandatory

racial classification across the board. I% is not a good

faith effort, it is mandatory.
And I think, Your Honor, that is the key 4distinction

in this case. e

Now, thut fact alone put® this case in a cemplegely unique -

e e
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 of discrimination in the construction industry and it was all

b The decisions of the court below indidate that
Congress pnrhaps could have taken note of hlstarlca?

dlscrlmlnation in the comstruction lndustvy in the context

of thzs pasaing this Act and therxefore pass what it congidered -

to be a temeaial statute.

P

QUESTION: What is a "take note of the historical

discriminiation in the constyuction industry“?

MR. BENISCH: The courts below indicated that:

Yes; Your Honor.

QUESTION: wWe'll, do  you think that there was?

¥R, BENISCH: Your Honoxr, we are dealing here ~-

-

" the meat that in We are dealing

e Yoo

K

QUESTION: &aw ad@dt ny question: Do yov think

there was an historin };mw was there historical discrimination

i

tiag a?aipst,mluoxl f businegseg == éféﬁ’the

encrepv@nu Br e . - i

) QQE TTGM~ Het us gsaume there had been that kind

©
K

over the Pongruss ional Feegrd w-
~.-, f

¥R, BEWISCH: Yes. ‘

 QUESTION: J?‘yeaxingé in some other legislation.

i
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. that dids persons pexceived as mexbers of relatively wvictim~

., ized groups

-the absence of judicial,

' of comBtitutional or statutory violations.

: : ' : ig
~And peocple in Congress you assume knew about it

o

MR, BEMISCH: Are you saying in the legislative

record te the Act, Your Honor?

QUESTION: No, I said in another -~ you suggest

that in this Act they would have to specifically take note of

these facts ang say that this is the reason we are passing : i‘ff

. : , P ‘»‘:’A

this Act. ' [
MR, BENISCH: That is §0, Your Honor. I aw saying

that if -~
QUESTION: ‘That if they had done -that you Wcuid

suggest that at least the firstc leg of the strict scrutiny

test would be satigfiea?

ME., BENISCH: wouldn't in this regzrd, if

No, I
T may answer that.

I believe that under this Court's decisicn in Bakke

that tkere must be, whefe ¥ou have a racial clessification,

there must be some findings -~ made findings made by the

legislative body in order to support the legislation in i

questicn. And I am

That fs the racial classification.

referring specifically to the following langnage of Justice

Powell's opinion.:

We have never approved a clasgification

AN

T ATy T

) .
o,

at the expense of other inpocent individuals in

PN oh

legisiative ox adminigtrative £indings

»

SUINTES
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"= After such findings have beean made, the governmental

interest iﬁ preferring members of the injured éroup at the
expense of others is substantial, since the legal rights of
the victims must be vindicate&. In such a case the extent of
the injury and thé cansquent remedy will have been judlcially,
‘legislétively ox admiuistratively defined.

~ Alsov, the renedial action useally zremains subject
e con@}nuing oversight to inguve that it will work the least
possible harm to other innocent persons competing for the
benefit,

'Withdﬁt’such findings of constitutional crx

statutory viclatiocns, it cannot be said that the Government
has any greater interest ian helping one inéividual than in

refrairing from harming anorher. %hus, the CGovernment has

ne compelling justificatic

)

for inflicting such harwm.
DUESTION: Hr. Benisch -

M2, BENISCH: ir?

73]

£

:.

&n't persuade anyone to agree with

p—h

CE3ITION

)
xE

Id

F

fel

ne.
MR, BBHISCH: I do.
QUERSTION: Thank vou very much..
PURSTION: At what stage, Mr. Benisch, -~
MR, BENISCH: 8ix?

OUBSTION: At what stage must thase findiangs be

made, inecluding the judicial fﬁndings that were referrad to




MR. BENISCH: At what stage of the passage of the

Act?

-

QUESTION: WNeo. At what stage in his spectrum,

the judicial findings could not be made at the time of passage

of the Act, of course, could they?

MR, BENISCH: I have no chailenge of that, ves.

But the legislative findings are what we are dealinge with.

QUESTION: But the langnage you read fron

Justice Povell's opinieon referred 4o legislative or judicial

findings, did it not? ¥ am jush w-

» . h) 3

ME. BENISCS:: Well, but it was talking tlerg e
/ .
e

it was talking across the board. Iz other words, depending

% upon the body that was asting, it was in acwordance with

judicizl «= Congress and ity adminisbrabive e

B

QUESTITH: I am suggasting a judicial firding

could te made then only in the context of a judicial proceeding

such as a school desegreyation case where the Proceeding is

initiated in the judicial branch.

4 KR, BENISCH: I am submiltting that where there is
a challange wounted to the particulasr sctivity or action passed
by Congress, for example, that a judicial finding could be

madey and that i what we are asking for here. If a_ finding

be made that Congress has made, »- has_in fact made no findings

s

aufficient to suppoxrt the. zracial giaﬁsifiéatioﬁ.iﬂvblved in

e

R

3
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the amendmant to the Act.
Yes, sin.
; o QUESTION: Is it your view that you would expect

' the Congress the sort of detailed findings that one normally
ﬁexpec%ﬁiaAmmurt or an aﬁministxative body to make?

.

N . ~

'Q‘ MR BE&ISCH. Ho, Ivdon°t believe Congress would

have Le make che d@uallﬂd findings, for example, such as

1z

jfinding% of fact might requizre on a trial. Congress can

paint with a broad brush.

Bt I supmit it ca h t tar an entiexe induptry

,’.'..

~ with an evew broader brush in order to pass a racial classifi-

‘cation. Ab¢ that iz what Lt has done here. It has tarzed

.

ndugiry with the xeputaulor

the entlre construction

e

atsrl,za xd te, Title 7 ab%ions which, for the most pert, dealt

with wurion diéﬁ.'minat;ou ,gaxas» vorkers. We are Lere

dealinge with businesaes agains t businesses. And there Has

been no finding whatsosver of 5&86 mination in that area.
QUESTION: Hx. Benisch, what sort of findings would
justify this statute; would they have to found that the

Goverement was guiliy of discrimination against nincEity

business enterprises o; that there was private discrimination?

: wWhat ara the kinds of findingg that you think would have
< - v .

. saved the statute, in vousr view?

MR, BENISCH: I believe, Your Honor, that a finding
v ot

—

for example -- take it ‘at the basic level -~ a2 finding that

RS

R NP 1 e A

AR s e

BE




" . 14
:‘there had been a perceived pattern and practice of discrimina-

' tion on the Part of non-minority businesses in the construction

P

,i'industry to»éxclude from participation non-minority -- minority

~businesses. ' -

>

QUESTION: Do you really think the statute would

be~valid if there were such a finding?
MR. BEMISCH: If there were would be; Your Honor,

. because we are not saying -~ I am not arguing hewxe today that

Congress has no power perhaps o enact remedial Jewislation

or that racial quotas are pér se inwvalid.

—_— QUESTION: What if there had been a finding that

3
3

thére had been previous discximination against Presbyterians,

1 ‘

-

could Congress say that at least 1p Percent of this noney

must now go to Presbyterians?
IIP . .

=

Rory

S ST M s <t e

~ | MR, BENISCH:. If you consider the rights of

Presbyterians to be a2 constitutional —-

QUASTION: The First Amendment and the egual

protecilon clause of the Fifth is involved.
MR, BENISCH: I undexstand.

= o

QUESYION: Here we have only the equal protection

. » s e - i

~ tonponent 0f the Fifth.. i
: ) , , i
¥R, BAENISCH: That is correct. ] %;

QUESTION: Not the Pirst. g%

it

MR. BENISCH: ' That is correct. z
. . ik
Now, we are talking here of -~ we are talking, B

v
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we are talking of findiags. And'z submit to the Court that

Wwe have ==

QUESTION: What is your amswer to Mr. Justice

Steéwart's question?

:,MR, BENISCH: I am very sorry, I have misplaced -

I have -==

QUESTION: As I understood your answer Lo Brother

Stevens, yvou said that

d

this legislation would be valid if there

vere certain firdings. And my guestion just indicvated rather

some amazement at your answer.

MR, BENISCH: VYes.

M,. » .
In other words, if Congress had made ~- bhad
conductld héarinqs and had made a determination that indeed

there %as this pattern and practice of discrimination on the

~entrepreneurial level, I submit that it might be -~ it might

rehut the presumption.

QUESTION: Against Presbyterians?

»

MR, BEWISCH: In this case I am speaking of?

QUESTION: Yes.

‘MR, BEMISCH: If it was Presbytefiams, if it —-

-~

if Presbyterians vere viewed by Congress to bé a minority

-which was entitled to protection, yes. If you want to

substitute Presbyterians from minority business enterprises,

—

I see nething wrong with it.’ T

QUESTION: ¥ou den't think the religion.clauses are

e

#

i
sz
B
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any problem? '

MR, BEWNISCH: Well, the fact there is a3 E;eparéticn

between church apd~state wonld be a consideration. But I
heiieve that the fact vou are Presbyterian doesn't mean
that you are not entwtked_to equal protection. And if you

~ have been discriminated against I think your are entitled to

v

some remedial legislation.

QUESTION: Mx. RBenisch, supposing that vou have a

v

change of Administzration and the Republicans c¢ame irto power

and they they bhad hearings and they decided in the rrior

Adminiztration ﬁhefe had been a disproportionate amcunt of
public monies spent By e fo; Democratic contracto who
contrikueted te the DcﬁOﬂxatLC Pax 8o yeu said that the

kemsdy to that situation all of the next appropriate

‘(ii' .

funds shall go to Republican contractors. Would that be

L \;:(')v

H
¥

censtituntional

KR. BENISCE

SUERYION: -~ findings, if this was discrimination
« . E %

in thepast? i

HR, BENISCH:! I den‘t bhelieve so, Your Honor.

=
.
" ""‘

| QUESTION: Wiy not?

\ i . .
* i

. . MR, BENISCH: We axe dealing hexe with findihgs

which relate to and deal with compelling governmental interest

and I ‘don’t think that 4 Democrat; Republican is. 2 csm:a;li
! 230 . Hen 1 ng

'

fgovernwental interdst such ds”racial discrimination might




" be.

money -0 Republicans.

17

QUESTION: Why less so in the context of Justice
Stevens' guestion than in the zacial context?
MR, BENISCH: Well, Congress_has perceived, and

I think it is indeed well known that racial discrimination

ié'viOAativg of the Constitution. ;
QQESTI@&:' Well, by hypotheéis»«* t ;
MR, BENISCH: Yes, sir. “
QUEST&@%: -= Justlce Stevens' gquestion, as I

took it,; took Congress to perceiving that discrimination Ej

between Republicans and Bémccrahs was viclative of‘zhe i

Constitution.
MR, BEWIBCH: Well, % would not be pre?axea ie B ;

concedes that point. ¥ou haven't gct_in'that regard ~w- g?
QUESTINN: You don't eﬁen meed findings in my !

cage. Toun just pass a statute and say, let’s give all this

MR, BEWIECH: Well,; yvou haven't ~~ I think ~-
QUESTION: Does that raise a consﬁitﬁéional ‘ %
.
question? ;E
MR, BENISCH: If you -~ I think it might ~=- ths h 31 y;

Congress may be mis-using its spending powars.

QUESTION: Well, if it is, then if they did that

foxr fouy yeaxzs and they said we had better remedy what we did

in the past,ve will now give it to the Democrats. That would

¢




not be legal.
You can’t have it both ways. It raises no,

© comstitutional question, there is no vonstitutional guestion.

You don't need any findings or anything. If it does raise a

Bt i Sa SO B R

constitutional question, why can't yeu\:emed§ the past
coﬁstituticnal erxer by correcting it in the futuraé

MR. BENISCH: VYour Honor, my point was ‘that the
initial fuading £o6r th§ Republicans in your examples ;euld~not
hav@.been ﬁrépgr; it would haﬁa bgen a mis-use of the spéa&ing

powers.

QUESTION: Right.

ME. BENISCH: The remedy therefore to make up and

help the Demccrats will simply be compounding the wrong.

QUESTION: I don’t understand wky, if you arer

- just e¢ualizing things.. -

ME, BENISCH: Well, the cure is as bad as +the i1l

—

in this -~ in that example.
T peid '
QUESTION: But you conceded in this case that yon

Yo
S

- are not a3 bed a deal. -
i, BENISCH: & In this case, yes, the cure is,

because wa arg not .. - with a situation in this case where

f o . . u
Congrege has acknoviedged and perceived a violation of the

v

QCOnatﬁfﬁtian on the entrepreagurial level in the conatructinn

'1ndustxy“¢vit simply is a piece of the action fox the minority
.f' "‘; ',~' | o
business enterprises. That is ‘what it is. Let’s spread some

LA

oS
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e

of this wmoney around. That ig not sufficient to suppors
a raclial gquota, in my opinioa.

HR. CHIEF JUSTICE- BURGER: 13

4

<

2]
3

time has expired

i

now, Mr. Beaisth.
MR, BENISCH: »Thank yvou very much, Your Horor.
MR. CHIEF JUSTICE BURGER:
ORAL RRGUHEET OF ROBERT J. HICKEY, ESQ. .
ON BREHALEF OF 9PHE PETPITIONERS

MR, HIQCERY: ¥Yss, Your Honor.

.

A8 @By co-psititicner counsel pe

! "»‘I

of his argumsnt, this case is of Historical iuwportance,

of practical importance, and it does not come to thig Couxt

Zaa

Brown w. 3Board of Eduvestion, condesning a itheoxy of aeparste
]

hut egual. Todav ws ave asked o say T

o
™
1w
S—u
o
o
r#
o
&
ﬂl
9‘0
23
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Q
gt

¥You axo cazving out a Dzople;, a growp, and say i;g that they

naed eﬁceia trratment, or should zeceive special 4Lreatnent.

: QUESTION: Ve do that with students in gchool

&

who cannat speal Baglish, do we not?

Hf. WICEEY: Y agwee, Your Honox, that that hasg

- been done wo senmedy ceriain pyoblems. Bub we start with the

>

! theory <« emnd I think that is where we all must start -- tha

(t’ﬂ

fte
or
rJA

tioned at the stard

0
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theory is that separatism based on race is bad; unlegss thers
P . . . . .

is a competling reason for some zemedy. You have to focus on
it. ¥e go back beyond

X
v

Brown. We go back 63 veazrs to a case

t

e
.( > »
Traax v. Raich., in Fact

o
fas

n sone way someone could say is

y

identical to this situation, although feom a lawyer‘s viaw-

L-Ppoint you couwid easily - distinguish any case. But Truax is

3

£31

an interesting case because 65 Years agoe & stetute was passaed,

f
(o

a2 statute which for emplovers inm a particular State a reguize -~ 3

PR

. ment was imposed wnpon them that 1f the-s had £ive o
L r v - + . & - .

|

o

employvees, 80 parcant of

‘

theiyr smnlovees had to be native

. Americalis.  Twenty percent could be anyshing.

A& resident alien swit, this Court stxuck it down

on the grounds that it denied thet individual a fundamental =
: . . ‘
right <o engage in business. .
, . ; R o o ‘

- How, wvhat wa have done here iz reverse the JUGLE&E. 7

. ¥ . '{

s

Ronive Americans we have

turnzd it azound and given 10 pereent for blacks, the

Spenich-srealinyg, Urientals, Alaskons. Why? ¥Why this i
§
L statute? :

"

Well, Jooking at the 10 percent, yvou +alk about

b

a particulax 2

class, of giving richis. It is interesting to note a few
l‘ ) b

things about the statute. It talks of 10 percent natcion- i
wide. .Why 10 percent? Why not 4 pexcent, which is the !
| , - ‘.

oo . . . . M
number of black contractorz in the United Statesg? Why not i

K
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\ . - 2%
17 or 25 percent in New York, or 2 percent in Arizona? Why are

women and other minorities excluded? Why are Orientals
incluéed? ‘The Goverament in this case two years aga in

Bakke cawme to this Court and said there is no discriminatica

against Orientals. In the very bhrief they filed in $his
case, the appendiz gives a1l the statistics regarding Whites,
Rispanics, and doesn’t show any discerimination against

Orientals, the Picking and choosing and no explaration.
But go further, they use terms like “"Spanish
speaking." They are not saying Hispanies. They are saying

Spanicsh speaking. Even the Goverrment in other contexts have

v

dzopned tha nee, even though I didn't do very well

~

Word bhag

e
-t
o}

in schoeol in lanvuaces, I could be Spanish speaking. And

the Govarnment dropped it in other contexts because of that.

it was uue '

& %

or that purpoze. Hwen if vou took a term like

2]
52}

"Hizpanio," there is no explanation as to who is Hispanic.
The Governwent in other contexts have said Portugese from

Poyr

£
el
to

2gas are aot Hispenics, but Portugese From Brazil ap .

We have all of thase guegtions, bhut no answers.

I am not saying there can’'t bs arswers, but when yvou get down

-

to a guestion -like Indians, this Court in previous terums has
: contidered who is and who is 2ot am Ipdian, different kindsg

o

. of Indians, tribal Indians, Indians living off and on

reservations at different times, Despite the stereotype you

- »
see on television, if you see an Indian walking down the street

ey e i e s e

L4

Tt

B

i
i
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' lands. I3 that 2-1/2 percent above the 10 pexrcent, is it

.
F

1

AR A

.
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s

in Washington without any trlbal head dress, you ceould not

~

segregate thin out from the populous.

-

f QUESTION: Well, I suppose an indian from India

would have ~-

MR, HICKEY: And that slso, the statute does not

K

evey 8&y what Indians thev are talking abeut.

.
1

:There is aleo a littla interesting.thing that

there i3 a set~aside of 2~1/2 percent for work done on tribal

' 2~1/2 part- of the 10 percent?

Y I raise these guestions to show that this was a

hastily drawn statute, extremely hastily drawn. Basicg

-

QUESTION: Do you suggest that we hold tha

statutes unconstitutional because they are badly drawn?

é, MR, HICKEY: I think ~~ I would love to answer as

a practicing attormey, but I am too realistie to belleve othex~

I think when wvou talk about creating a statute in

an area 1like xace; T think it is incumbent upon\ﬁhe ;egislature
to ﬁai&mthe added time to draw &z carefully drawn-statuté 80
everyéne kgows whkat they fgre talking about.

QUEsTTON: Has there only been one round of

*
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. MR, HICKEY: Thig is the firxst round 6f €this.

This was added on (2) of the Act, so this is the first round.

QUESTION: But has Congress done it moxe than

once?

St dandt RIS SR

MR, HICKEY: Congress unfortunately has done it
more than once but has not come up to the Supreme Court. ~

QUESTION: That may be, but Congress has done it

A

twice, hasn'®t itc?

MR, HICKEY:»- Congress as far as using-definitions ~-~

13

! QUESTION: How about the set aside -~ how often has

it enacted 2 set aside?

ME, HICKEY: © Well, it has a gmzll business set

aside, it has had that Ffor a2 number of years.

3 - QUESTION: Has this set a2zide we ara tal¥ing about

only been enzcted oance?

MR, HICKEY:  1977. That is when it was first

QUESTION: &nd it is still going on, the Funds
are still geoing ocut?

- MR, HICKXEY: Well, that is the point, the Funds

O
o
=
m
w3
i
o
jer
s
&
o
©
o

her2 been some more moniesg
appropriated?
MR, HICKEY:+  There is 2till monies being paid
Ed .

out. Thevre are wvarious levels of a construction job, as one

B
i
3
f

P

v

SRR
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Part of a job is completed another job takes its place and

the jobs are still going on. These are magsive prolects.

¢

They are still going on throughout the country.

The thing hezre is this:

QUESTION: ‘Are you suggestling that the fuilure to

.

that is what

i

identify the Indians aes American Indiang, i
Congress meant, or the inclusion of Orientals as to whonm
- no prejudice way perbanps be shown nor discriminatiorn, is a

‘fatal f£law in the whole législation?

MR, HICKEY: In this legiBlaticn it is.. When vou
> are talking sbout sone legislative findings in drafting a

: 8tatute, when you add in as area classification based on

'race,41at us assume eveuything eolse is ckey abowut it, which

.

- we disagxse, T think at & ninimum yvou have o explain to the

people wiko are going to be subject ©o that statute who is in

fact covered by it. I think that is a minimuwm. I think -

and i1t is mot in haxe. There i3 no definitions of any of the

But going back %o a&nother item, the question was
. raised az to the fact that whether there waS a sort of
general discussion, general findings of discriminatiosn in

the construction industxy, absent the legislative histoxry in

- this particulay Act. And the answer ig, "We." “Shey talk

. about disgcrimination, wvoting, employment, there is nowhere

‘any finding under any other Ack, of discrimination in the

1]

L4
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cohstrucfﬁon industry.

»

Now, if there were that, just remember who we are

talking about.

We are not talking about the general contractor.

He is the one' at the bottom getting the werk. The ¢iscrimina~ "

tion ﬁas to be by the Federal Governmant and the State

‘grantees, the locai grantees.

Theré is no finding anywhere. I find it somewhat

S8trange that the Government is. bere on this case because
. / *

o v
to accemplish what they would want,

they would have -to cenvince A
"You that they in fact hawe discriminated
g .

i

. s they, +he Governnent,
this is a governmentat program.

- QUESTION: Weill,

k ‘\~ v - 3 13 .
doeg tha Governmental grant-in-aiqd

: . o locai ana Statas and municidal goveramehtz, se¢ they claim

I
@
o
o)
e
o
o
Y3
Jute
i
I

there ig ene, is that those governnentail
L
Ltivy have discriminatad? | 5
. L )]
MRe HICKEY:" The Federal Government Pulls the }
ok
strings. - t

And 1f the States discriminate, it

©1s becauge tha.Feﬂerai,Gﬁv&rmm@ﬁg-mllews it. There s not

v BURBTION: My moint is, it i8 not ever going to -
allow i,
‘MR, HICKEY: That is right, and it hasn't aliecweq
. . '4:05'

1t and ik,hasn't occurred, Nowherw in there, ang this is a

>
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minimum finding ¥ would think, that the Pederal Government
either has discrminated itsalf or allowed the States to
discriminate in ites programs,

QUESTION: Mr, Hickey, have we ever held the Federal

-~
-~

statute uncomstitutional because Congress didn't make appropriate

n findings? T

SRR MRw HICKEY: ~ Unfordtunately, I would say "No."

Ané, on the other hand, I can’t gay that the Court wreally has

] faced this -issug. I think the Courd has talked about it, it

talked about it in the Hampion case and it has T think talked

about it, indirectly ox impliedly in other cases, but when
you are talking about an issws of a classification baszed on

race or a national origin or a denial of a fundamental right,
G 3 ,

I don'#% know if this Court has ever really faced it. This is
what ycu are being asked to face today.
QUESTIOH: In Ratzenbach v. Moxgan, certainly ‘

the opinion relied upon the fact that Congress had made fiand-

1

ings, (id it aot?

o -‘{mm‘, R

MR, BICREY: 0Oh, I think that the reverse is
. defiuiiely true, it is that the Court has sustained action
legigletion on the basis of fiadings made by them. That isn't

what we have today.

QUESTION: Would a finding that general contractorsy

who obtained Govewxnment contrackts hava ttadit;aqaliy discrimingted

&
i

against gubcontractors béea sufficieqi to suppoxrt the statute?

S

.




‘the State

‘

14t¢h®?

clause is

. to the ~-

. is pubject

believe that is a viclation of the léth Amendment. That

sem L

MR, HICKEY: I would say not, because digerimination

is not at that level, discrimination is on the Federal Govern~

ment and the State level goverament.

But, again, there was no findings in this

litigation -

QUESTION: To comply with the lO0-percent require-

~ment iff the State gave a contract to a general who zssured

P

that at least L0 percent of the money delivered to

subs would be mirority business enterprise?

MR, HICKREY: That-is why,we are here todayv, we

"would e discoriminatzion, that is cur very surpose.

E)

‘QUESTION: W%hat ig 1nvolved herxe, the 5tk or the

14th ppendment?

¥R, HICKEY: : The Sth through the 14th Amendmend.
QUESTION: What do you mean, "the 5th through the
MR, HieKEY:f Tha_due process equal protection

extendsd from the 14th through the 5th Amendment.

QUESTION: Fedeval Governmental action?

Right. And Wwe alse have a -
QUESTION: . And the FPederal Governmental action

oaly to the 5th Amendment; is that right?
_ .,

MR. HICEEY: VWe &o‘@g?e both, Feaaral and State, in

> ! rd

T

B0 A A Ay

o e
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~ this c¢ase. The State people are joined =--

-QUESTION: In Bolling v. Sharpe, which was the
companion case to Brown v. Board of Education, the Court

held that there was an egual protection compunent of the 5th

Amendment. L | i
T .. MR, HICKEY: 'Yau\5a§d that in the Lovinq“case as 5
well. | - d
QUESTION: Right. . o f

But, so what is involved, the 5th?

MR,  BICKEY: And the 14th. Botk the S5th as to the

Federal Government and the 14th ag to the State grantees.

QUESTION: The claim is that the Federal Government

is compelling the Statesn to wviolate the 14th?

MR, HICREY: That is corrvect, Your Honor.

MR, CHIEF JUSTICE BURGER: Me. Davs.

§ , ORAL ARGUMEZNT OF DREW S. DAYS, IIY, BSO.,
O BEBALY QF.THE DEPARTHENT OF JUSTILCE
MR, DAYS: Mr. Chief Justice, and may it please
e ——————.

the Court:

Phe petitioners have conceded that 1f the NVE
provigion at igsue here was enacted by Congress to remedy
; past discrimination and if it was properly tallared to

4

. achieve that objective, then-this Court has to detmrmine as

did the two courts below that this statute is not in contra~

. . " L » .
on of. the Comstitution or Fedeyal statute.
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QUESTION: Well, then, I think you are correct

that your brothers dig concede that. But of course that

doesn’t bind us, does it?

MR, DAYS: Well, no, it dcesn’t,‘Your‘Homcr.

QUESTION: To decide this case, even 1f they

conceded their whole case avay.

MR. DAYS: Well, I simply want to call the

~

Court's attention to what mnatters are at issue between us.

I think that as a threshold ohservation, as this

Court haes indicated in some of its questioning, we are talking
not abecut a State legislature, we axe not talking about a

city ccuneil, we are Calking about the Congress of the

United States; that as this Couxrt has recognized has special

has special competznce to make findings with regpect to the

v
ix

dent

"

e
i

effects of 2t &id

o

d pa

F

im

e
o

¢

4

(]

nation and to taka
approprliate remedinl measures.

=n

- QUESTIOW: YWhat authority do you rxely on forx that, 3

e e

1
General Days? ;

o PRERIY

MR, DAYS: Well, there arxe several provisions of

the Constitution, it seems to me, that the Congress can rely

v

TR IR AT Ry

QUESTIOW: I thought you said there ‘were wases

in this Court ¢hat had noted that.

MR, DAYS: Wéll, tHe Bakke decision I think goes

s

ﬁ'in o some discussien of the role of the Congress with réspeat

' ’ “).w

to addressing discriminatios.
. 'd
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QUESTION: In which opinion?

MR. DAYS: Justice Powell's opinion, I think goes

Nelgenbach ~-

30

into that in most detail but of course South Carelina v.

QUESTION: The one digtinctive feature of his

opinion was that no one single one of these colleagues =~-

MR, DAYS: Well, nevertheless, I thiﬁk that some
of the thinqs he said in hig opiniocn deserve to be vonsidered
by litigants beifore this Court and by the Justices of the
Court. I think there can be no contravention ;hat Clongress

does have this uniqgue aunthority. We have seen

Carolina v. Katgenbach, and a host of other

respect to voting, employment,; houslng. I think that it is

bevond cavil that therxe is that competence.
QUESTION: Are you saying that if
made similar findincs under its polilce power

gxactly the same law, it wowld have stood on

footing in the congroessional eractment?
4]

%R, DAYS: Yes, ¥ think so. I wouldn't 4ay that

dacisious

a SBtat= hed
and enacted

a region

it would thexeby be inferxring, because it was enactad by

a State legislature. But I think we bhave to recognize the

unique competence of

these issuesS.

-

e

the United States Congress to address

94 e s . o
QUESTION: Do you digtinguish the Congress from

the legislature of the States whexe for the most part the

it in South

with

SRR

{
!

“
5
¥
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' States do not maké findings; is that not true?

MR, DAYS: I im not an expert in that regard, Mr.

Chief Justice. But I ¢hink that as a matter of fact most

State legislatures have veif shoxt texrms, they act in summary

fashion with respect to legislation, and legislative records
‘ %

-are not made in the traditional sense.

‘QUESTEON: But the functions are precisely the sanme,
are they not?
>

MR. DAYS: Yes, they are.

[x1]
fe

; QUESTION: We have not let the absence of findings

by a State legislature inpede sustaining the State's ac

[
W
o3

have we?

MR, DAYS: That is corvect, Mr. Chief Jue tice, and

. I thingk that is because this Court has recognized that

4

legisletures’® functions are different from court anc

.

admini ﬁxag-ve bodies. They arve representative demccoracy .

@
;

at ite besit; they .are raosponding o the experiences of the

2.

merhers of the legisiature, hearings that they may tave had

- all of that information ko bear over time with rvespect to
problems thot are of concern to that particular State or
locality. .

: .

g How, that is the same process that the Urited

8tates Congress follows. The fact that we have comrittees

1

¢ making records, heolding heafiﬁgs, making certain firdings fron

2

L i e

i

held, tlhelr comversations with their constituents, end brianging

g, o o g e
W B

e

£
&
&
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time to time, it seems to me does not get to the core of the

constitutional power of Congress to act without those typesr

of findings and without the detail that I think that Petitioners

QUESTION: Let's assume for a moment that this

. N\

section of the statute had dealt only with Orientals and no

findings of any kigd were made. Would you still view #hat the

statute was wvalid?

MR, DAYS: VYes, I would, Your Honor.
QUESTION: What would be the basis for assuming;

as my statement would require that you do, that Orizntals

have bkeen discriminated against in the Unit2d States -~ all

Orientals.

MR, DAYS: Well -~

; QUESTION: Anywhere in Asia T fuppose would  be

' included by the term.

let me wake a preldiminazy

MR, DAYS: Well,

‘point, Mr. Justice Powell, and that is that Mr. Hickey is

saying that there ‘were no definitions of the minorities

included in the provision, 131, of the

¥

appendix.. In guidelines
* that were igsued by the Economic Development Administxation,
o

“there were definitions of minorities that were incluced under

|

- this provision.

QUESTION: Was it authorized to make those

>

definitions by the Act?

RS S s s e

~assert is required under these circumstances, - ¢

TR,

R T T T
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; .MR. DAYS: The Act did not explicitly authorize

Bconomi.c Development Administration to make the definitions

- but the definitiong have déawn from determinations that have

been wWsed in the Government at least since 1971 witlh respect

to these groups. In other words, the groups ineludéd in the

Act, the groups that had been mentioned in a number of
actions by administrative agencies, and I think'reccgﬁized

by the Cofgress.

But to get back to your question, Mr. Justice

- Powell, on Asian-Amerxicans I would direct the Courtfs

.

attention to the brief of the Asian~Bmerican Legal Defense
Fund because I think it goes into more detail than did our

~ brief with respect to %he histoxy of discrimination against

E‘Asianwﬁmericans in the country. Cartainily Congress aas

R R

U
M
o
o
Iy
@
]

i we
I3
=g
Qs
.
w
€3
a4
™

imination against Asian-Amevicans in the

Rights Act; most ragently in 1975.

-QUESTION: I think my question azsumed as a fact

_?that Congress had not legislated as it has for example in

and the_¥Voting Rights Act with respect say to
' other minority citizens. Let's assume you had a clean slate.

QCQngress decided all of a sudden it was going to do something
'~ for the Orientals, but made no findings. -

&

MR. DAYS: I would have t6 rely wupon the competence

b}

of the Congress --

- QUESTION: Yes.,

S

SR L

¢
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5
1
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' MR. DAYS: -~ to make those determinatiors. It

would ‘not be required to go into detail.

QUESTION: So your basic position is that it is

unnecessary to have anything in the Congressional Record that

would suppdrt a discriminatory statute enacted by tle

Congress.

MR, DAYS: Yes, that is our position; but T don't

M
W

think wé'need to be pushed to that ultimate --

k QUESTION: Well, I agree with that. I am just

seeing how far you would go.

‘ QUESTION: Mr. Days, Suppose the Government's

statute were infirm;because of the inclusion of Crientals

there is ﬁb record. Suppose thaﬁiis hypothetically the

conclusion of a courht == '

MR, DAY3: VYes, sir.

2

i because they haven't spdeified American Indians, would that
g necessarily mean that the eantire statute wouild fall?
MR- DAYS: No, Mr. Chief Justice.
R But let me say gamet@iﬁg, bécause I ~=- this line
? of questioning I find very disturbing with respect to Agian-

. Amervicaas. I feel that perhaps in our brief we did not give

the type of attention to the history of discrimination against

foa

Asian-Ameritans that was deserved. I think that there is

<

AT b AWy
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more than ample evidence in our history in the decisions of

k3

this Court to justi

fy this Court concluding that Congress

was acting intelligently and ccnstitutionally“in including

Asian-Americans within the ambit af

iy
£
uw
Jitie

And I want this vecord of tha United States position before

this Court to reflect that.

QUESTION: Well, what if Congress had said

included among the other people to whom the set

be benefiteqd, Nerwegian Americans. And one could only

conciude that its action ‘was totally irrational as oopoged
to youx ‘statement that it was acting‘ratioﬁally in tae

Oriental American, bécause Norwegian American contran~

very successful and the

share of that business.

Would that make this statute different in

 comnstititional terms?

KR, DAYS: If Norwegians were involved?

QUESTION: BAmexican citizens of Hoxrwegian

ancestyyw.,

MR. DAYS: Yes.

Well, I think ¢that it wounld perhaps create more

iﬁifficulﬁy but I don't think as a constitutional matier it

would be distinguishable.

about racial classifications we are not urging upon this

o

vCéurt that the Court should close itz ayes to thevextent to

g partigular statute.

~aside was to

tors were

¥ probably had gotten more'th&n their

In other words, when we are talking

g i

¥
i

i
B
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- Again, I think that an action of the Congress would
g P

- this Coart with a special charactesr.

. think £he constitutional question would ba 3

from th: cne now befere us? , '

AR R BRI W

of the competence ;

; 1

+of Congress to make these determinations it would noi: be any i
: . ;
:‘ T
different. I think in terms of the role of ’

respect to the Civil War Amendments one would have to ask

whether in Providing this type of benefit to non

Congrase was acting in the consist@nt Pattern of the last 20

>

years or so.

36 | L
which certain types of classifications have been used

invidicusly in this country.

QUESTION: But you are not talking just about racial

classification. Spanish—speaking is not a racial --

MR, DAYS: Well, when I use the term "vacial," I -

an alsc referring to certain types of ethnic identifications

that have been uged in this countyy for purposes of invidious

discrimination.

QUESTION: More fundamentally, Genexal bay, would

this case by different if the statute had said that at least

85 Pereent of thig noney had to be gpent for -~ on buzinegs

-enterprises that were ovned and operated by white People?

MR. DAYS: If Congress made that determination.

come to

QUESTIOHN: 8o if the statute had 3¢ provided you

indistinguishable

MR, DAYS: I think that in terms

Congress with

-ninorities

.u/‘ave':"‘olq_‘m'n;«'lb;«vﬁ).h e

'
L e

D
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o

QUESTION: I suppose, in effect, that is what this
-~ that is pretty close to what this statﬁte does provide.
- It provides that 90 percent =--
MR. DAYS: That is correct.
QUESTION: But if the wording were that way, do

yoﬁ think'thekquestion ~= the constitutional guestion would be

the same?

KR, DAYS: Let me say that in terms, again, of
; ﬁthe competence of Congress to make these determinations it
-

would -

QUESTION: You would just gilive complete deference
to Congress, as T understand youy argument.

MR. DAYS: I would not give & complete daference,
P

no. -

QUESTION: %all, where wouldn®t you; in what

hypothotical case?

HR. DAY¥S: I think the competence of Congress to

M N

' act u&déi-ﬂéé 13th and 14th Agenémaﬂts has to be pliced in
- the péﬂpex cq%text.
} QUESTION: The 1l4th amendment binds only the
States., )
Mﬁq DAYS: W%il, i binds the States buﬁ Congress
has th@,&uthgrity undeﬁ,Saction 5 to not ornly deal with

| discrimination by the States but also to prevent discrimina-~

tion iz the future by the State. -

=

T T R
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QUESTION: Perpetuaﬁing the 14th ameéndment. -

MR, DAYS: That -is right. |

QUESTION: Have we ever'upheld a case where Congress
enécted a statute pursuvant to the enforcement powers granted

under the 1l4th Amendment where there weren’'t congressional

findings?

MR. DAYS: Well, I think that if one loolks at

Oregon v. Mitchell and alsc the Katzenbach v. Morgar case

that you mentioned, it depends on one means by "findings."

QUESTION: Weren't there findings or declarations
-that the Congress finds such and such - ma?ﬁe beoilexr plate,

but noretheless findings?

MR. DA¥S: Well, préciaely, ¥Youx Honor, think

that tke Congress makes determinations from time +to time and

{

¢ it has to be viewed as a continuing institution. 1In Oregon

jv; Mitchell I don’'t believe that there vere specif}c f£indings

© that trere had been discrimination against minorities in
- areas cther than the South. In other words, no full record -

- made.

But I think what this Court said was Congress

i

Q'conlds based upon what it already knew about diserimination b

3flowing from the use of liﬁéiacy tests,; could conclude that £

g

fbaﬁning literacy tests could ultimhtely serve the purposes

 §hat the 14th Amendment was designed to reach.

QUESTION: Getting back to the guestion about the -

“




- s
atatute; it'gave_-F 85 pexroent of the busigess would go to
white ﬁontractoré. Isn't it significant that Congress never
had té pass such a bili?

MR, DA&S: I think it is significant, Mr. Justice
Marshail. It supports the wisdom of the framers of the 13th

and 14th Amendments and the 15th Amendment, the Civil War

Amendmenis that, given ithe history of our country, it would
not be 1likely that the majovity would have to come o its own
defensa, that those statutes were designed to «-

. QURSTION: BSuch a statute would be valid, a
gtatuta thatiin words placed a reguirement that 85vpercent
of the business go to whites? That is a guite diffarent
statute, even though practically it may work out tha same.
If you say that the blacks shéll'be eligible foxr oniy 15
percent of the business, you would support that statute, I
don't ;hink vou have considexed your answer very cavefully.

MR, DAYS: Well -~

QURSTION: ﬁéuld you say that statute woulid be
consticutional?

MR, DAY¥&: Mo, I think my answer -- the answey is

AN
A

"No.® But what I was trying teo point -~-
QUESTION: Well, it wasn't just debating a

guestion. It seems to me guite a fundamental questlosn in

MR, DAYS: Well, my answer was in two partis.

¥

‘:v
!
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- QUESTION: It was "Yes" and now it is "No."

MR. DAYS: No, I don't think that is what I have

QQid, Mr. Justice Stewart. What I said was when we are talking

N

about the competence of Congress to make certain determinations.

The fact that there are not full findings on the record with

regpect ¢ a certain type of digcrimination and the nead to

'remedy that presumptive

"

ly invalid. But when we are looking

at the authority of the Conoress te act and we are looking at

the 13th and l4th Amendments, wWe are 1oékinq at the 5th

ARG et A
)
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QUESTION:

#MR. DAYS:

CUEBSTION:

are on, bhut =-
MR, DAYS:
QUESTIO:

MR, DAYR:

AT o S S ke L

£

- and I assume that is

I think that when we

e

would raise some serions constitutiochal gquestions.

Apsndnent and the duty of Congress to insure that Federal
funds wre not used in a way that either creates or prerpetuates

‘mination,; wherever it happens to oceour in this couatry.

? & statute that has to do with providing

and irsuving that 85 percent of the benefits-go to the whites

Don't you think this case Goeg?

I

40 not.

I know which side of the questions

Wall, it raises sericug -—-

These guestions are not frivolous.

i~

&

e

raises serious constitutional gquestions

the case is before this Court. But

2 talking about Congress desiring to’

benefit ninority contractors by providing io perceht'of a
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$4 billion program, when we are talking a Federal contract

program that involves over $100 billion and we are talking

abeut one program that lasts for a year --

QUESTION: I wvead all that material in your brief,

General Days and I didn't know if you are talking -~ if this

kind of a de minimis argument oxr an argument that Vour brothers

on the other side lack standing, or what is it?

MR, DAYS: WNo, the argument is simply with respect

to the nature of the vemedy. Phis Court I think has expressed

the view that when zracia

Fand

classification -

QUESTION: VYou can‘t be just a little bit pregnant,

you kncw. If it ds wroag, it is wWrong.

MR, DA¥S: %Well, I think it is simply ~~ I think

-

it is zn esqguitable guesiion that in loocking at what Congress

- has donae it is not ivrsievant that it has limited the thrus

- and sccpe of this progremw, as it did. I den'te think the

Q
Q
=3
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o
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o
o
&
E
o
=
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i
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¥ of the statute stands or falls on that --

QUESTION: DPrecisely the same case, that a separate

- statute that said $200 million shall he appropriated and be

speat entirely for minorxity business enterprises. And the

greason we are doing it is we want to remedy past discrimination
%

-and we want to have more minority Participation in the econony

in the future. They said it in words. Why would that be a

MR,




S ’QUESTION:~ 50 the fact that it is 10 percent is

xeally i relevant; isn't it®

v

. MR. DAYS: I don't think it is irrelevant, I

donft think it is disposmitive. -

-

lea

QUESTION: I %Zook vour treatment in the briefs

M, a3u,'£0 bethat Cungresg, amonyg othexr broad powers, has

the right to experiment with cexrtain types of remedial

legisiction.

MR. DAYS: Well, that is correct; and I ¢hink what

this recorxd vreflects is that Congrees has over at least +he

TSR

. Past ten ¥ears experimented wiith different approaches to try
b

£ ‘

. to improve the conditions - -

QUESTION: Do you think Congress hag +he

POGWEX TO

"U

‘experikent by saying that 50 Pareent of this $400 billion oz
$200 billion shall go to Methodist subcontractors?

HR, DAY¥S: Well, I +think that zgain eone has to
look &t the situation in contaxi. Clearly,; if there has been

'a histcry of systematic discriwninsiion againgt Methedisgts,

fben Cesgress has the right to experiment to determine how

to get at that particular issue. It is a 14th Amendment

violation if States have been discriminating. It would be

R ST NIRRT

- a Sth Amendment vislation if the Congress yged funds in a way

.

that suppor ted the COﬂu inwativn of that discrimination.

But, that i rot the case we are talking about,

A T

I
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. QUESTION: Welil, I had a feeling that you are

kind of saying that maybe at an extreme this case would be
bad bui:, since it is oanly 10 percent and it is a fairly small

amount of the total proporiion, Congress can kind of experiment

and tallor the thing. A

. MR.' DAYS: HNot at alli My position is that were

Congrens to decide to extend this for 5 years or 10 years
e .
based upon the history of discrimination against bluacks, that

{ i

. too would be constitutional.
QUBSTION: What 1f it were to decide that it was a

180-percent get-aside, not a ll-pevcent set-aside?

MR, DAYS: I think that would boe ceonstivational.

QUESTION: That wouldn®e? | :

R R

B MR, DAYS: That would bhe constiitutional. : i
QUEBTION: Hx. Davs, you have referred savaral ‘

B |

1

_times <o the 13th Asendment.

e T

MR. DAYS: Yee. :

QUESTION: Yow does that help thig partiozunlar

statuca? v
: HR, DAYS: Well, d¢leazly with raspect to blacks «- ;
‘ 2. ]
‘ #
A S, 34
E QUESTION: Yes. b
{ MR, DB¥S: =-- victims of discrimination and

incidaats of slavery, the 13th Amendment provides aan additional 5

basis foxr this legislatiocn. )

>

QUZ5STION: How about the othexr categories of




B

wondered why you refer to the 13th,

A 3 2

. that the 13th Amendment does -apply, Section 2 «-

a4
minoritises? -

MR. DAYS: Well, I think that vhile this Court

has not addressed itself specifically to that issue, if one
looks at Santa Fe Railroad case and the fact that whites were

deemed to have been protected by 1981, one might argue that

other groups that could show a—history of digerimination

in this country might 5@n§fit undey the 13th Amendment. T
am not prepared to make that argument today.
) ‘ QUESTION: fThe 13th Amendment uses the term
"slavery." Are vou thinking about slavery -of Orientals in -

‘Asla, c¢r where?

MR, DAYS: Well, let me just stey; Mr., Justicgs
Powell, with the position that it‘clearly can be used by

Congress to reach discrimination against blacks.

T T (AT NI U

3
. . | , :
QUESTION: You have the Sth and the l4th. I Jjuast ; -

e

MR, DPAYS: Wail, I think that as the amicus brief ;
that was filed by

& minorigy cantg@ctiﬁg Qrganizaéionk goas
into that in some detail, as does the brief of the Legal
Defense Fund. I think there is ample evidence to gupport this
extenslon.

MR. DR¥S: Well, I think we have made the argument

@

QUESTION: Mo, no. You purport to rely on the 15th,
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'but you leave that arvgument to your brief, too, don‘t you?

MR. DAYS: Yes. I think that when we talk aboui

the 15th Amendment wé are simply talking about the competence =~

QHESTLQH: The electoral franchise, which really
isn't iavolved here. ‘ .

MR, DAYS: Excuse me?

QUESTION: The electoxal franchise is really not

invelved here,vis ie?

. KR, DAYS: Our purpose for mentioning the 15th

Amenduent is to support the axgument of the special aad unigue
competance of Congress. That is the only reason it is

invoelved. kS
’ .

I think, Your Honors, that what this casec domds

down =0 is the fact that the petitioners by saying that there
; , ‘

A
is no legislative xecoxrd in this casge with respect 2o the

7

\ .
MB provision axe fixst wrang, because there is evidence. There

R TR T

was ev..dende in this record that in the hearings with respect

<
-

¢ to (2} theve was testimony of discrimination againsi minorxities,
v

that “nie money had nol been distxibuted adeguately with

reapec: to minorities, there were claims of discrimination

agains'y minority contragtors. And on the fleor of the House

and thi> Senate, the debates I think reflect this understandinc
by Congress, that there was not only evidence in the wecoxd

of thisz paziticular legislation bnt evidence with respect to
>
other attempis by the Congress to deal with the disadvantaged

o

:
&
4
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position of minoxity business enterprises.

The approach that Congress took to achieve this
end =-- that is the lO0-percent set-aside =—- was appropriately

tailored, in our estiwmation. One has to remember that this

bill was designed tec pump large amounts of money into the
econony vexy duickly. Applications had to be approved in 60
days aré the projects had to be under way in 90 days.
Yﬁongr@ss therefore had to adopi measures that would be

s

appropriate undsr these cizcumstances.

We think that the l0-percent set—-aside was reasonable

in lighkt of the 17 percent population of minority groups in

this country," the fact ‘that we are talking about one program
‘extending for one year. And despite what the Petitioners say,

there is no evidence that there was any intent to stigmatize

non-miroxrity contractors and non-minority persons by the
- legisletion.

QUESTION: Would the constituticnal question be

. -
different if the set~aside had been 25 percent, which i3 stated -

in the minozrity?
MR, DAY¥S: It would not have been different. g

% S R

Again ~=-
QUESTION: I +think you indicated it wouldn't be

. differeant if it were 100 percent.

MR. DAYS: That is right. ThHAEE is right.

QUESTION: I agree. -
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&7
MR, DA¥S: I think that as we argue in our brief
the extent to which there might be other alternatives utilized
hyJCongress in this situation, they had beeﬁ tried by the

Congress. There was the Small Busiiess Adwministration Act,;

‘there were legislative attempts to deal with ninovity invest-

- ment, there was an attempt to deal with bonding fog minority

businesses. And what Congress concluded ~- and I think this

is reflected in the debatesn on the minority business enterprise

legislation -~ that those have simply not worked; despite

everything Congress had attempted te do, minovity businesses

s

- still remained & very small minority of those involved in the

construction business and were getting less than one pevcent

'Qof the Pederal cdntract'dellar:

fnsofaxr as the Petitioners have argued that the
. N _

- minority business enterprise provision violates title VI, I

0

- think what we have here is legislation that in the same

i

document dealt with disorimination based upon sex. In other

words, Jongress was thinking in title VI terms at the same

‘ time that it enacted the minority business antexrprise

; provision.

We think that these two provisions, that is the
:

' minority business entexprise provision and tivle VI, can

?opexate in tandew, and there is no antagonism between those

ﬂpaﬁticalar piecves of 1égi31ation.

Fd

QUBSTION: could wvomen come in and say that the
\\ . ® ‘

0

.‘,__'\
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Statute was under-~ianclusive because 1t failed te include

them in the set-aside?
MR, DAYS: Well, they certainly could, Mz. Justice
Rehnguist. But .I think that the statute was ~- demonstratec

-

the extent to which Congress was trying to reach several

;‘ problens at the same time with respect to -- -
NUESTION: Could they successfuily do so?
MR, DAY3: I don't think so. I think that this is

-an area whexe Congress is not reguired to deal with the entire

problen at one time., It can deal with what it regawds is the

most egregicus problems at first and thenm move toward address-—

ing other problems as it gains more experience with resolving

the other probklems. I don't thiak that there is anv reguire~

ment that Coagress deal witd the entire problem at %he same

time.

QUESTION: Could it have simply dealt with Oviental

cortractors and not with black ox Spenish-speaking contractors?
MR, DAYS: I believe it could have.

When one looks at the nrinority business enterprise

provision, what one sees is the culuination of vears of concern

by the Coagress with the unique plight of ninority bﬁsiness

enterpirises. If we look at the general background, what we

‘see is a Congress that for 20 years has been trying teo deal

with verious forme of discrimination based upon race or esthnic
origin. Wwhat we see 18 a Congress that has attempted one

I3
‘
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‘This gsaarch Has also keen

. requirexeants and then moving to this pa

; constiftutes a minority set-aside or a 10~pas

- moment the justi

do you think the set-aside could he just
that Cergress might have thought it good
" £he cornunity as a whole to have gr¥eatey minoxity participation

'in thoe construction industry, entir

v
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approach aad where it has found that that approach hkas not

achieved Fhe objective that was dezired, seeking other

approaches.

And the voting rights area T think is a perfect

example, staxting with the 1957 Voting Rights Act-and moving

vp to the 1965 Voting Rights Rect, and then amendin

g that Act

in 1975. We see that in the Employment Discrimination

legislation in 1964 dealing with private discximination in

employmant; and then in 1972, dealing with discrimination by

State aagd iocal govexnment and by the Federal Government.

true with vespect to pinority

bugines:

enterprisese, stazting with more general good Ffaith

rcent divigion.

QUESTION: If we Put to cone side just foz

N

the

¥

fication as remedy for Past discrimination,

ified on the theory

]

for the ecomomy and

ely apart from past

discrimination? : i o

: MR, DAYS: I ¢hink that Congress could do that.

?E don't think we have to make -

QUESTION: Y&u'haven‘t made that argument.

>

MR. DAYS: We haven't made that argumnent; because

¥

rticular provisiocn that




I &on't think it is necessary.
QUESTION: That would justify the statute even

though your opponent describes it as a "piece of the action"

theory.

MR, DA¥S: Well, Mr. Justice Stevens, it is really

very diZfficult ¢o write Qn a clean slate when we are talking

about minority business enterprises in this country.

QUESTION: Well, I don't know much about discrimination

.- . ‘
against ~- 'we have talked about other groups: Aleuts,

¥ 8

for

example. 2nd you know there are some that there may not have

- been a histozry, thexe may just-have been a Ffailur

re

And ‘¥ ap asking vou whether you think the Congress could

- L - . v

- address rbe p"oblen ef th@ fTailure to partic

e to participate.

cipate even if there

~
TR} .

is pothing invidious about the history. )

HR, DAYS: think so. Undexr the 5¢h Amendment ¥

think Cengress haos a ver y broad authority teo insure that Federal

. funds cre not used im a discriminatory manner or somehow

- Supporis discrimination that is out in the worﬁd.

c

ﬁ QUESTIOK: 8o one of the pvoblems ahout restlng

eatzxe Ly oun past discr i ination is £hat tha bﬁneiiczaries of

.

LRI

the legizlation may well be people gulte different fron those

{who have guffered the daﬁt through history.

t

a3 ’ MR. DAYS: Ixthink that is correct, and that is why

.1 am perfectly comfor ctable making the argument uhat yow suggest,

.
&
¥




identifiable discriminatiﬁn.

But that iz aotn this case. we think that thisz casea

can stand vexy fully on evidence of past discrimination and it

?may net be necessary for this Court to reach thét particulax

consideration in the context of this record in this case

. Do you think there has been past in 1wwidious

QUESTION:.

discriminzation against the Aleut:s?

MR, DayYg: Well, Your Hono», I could not

egxpatiate

Ler & Valy leng time on thate Particular issua. But I think +hat

for people who

are familiar with the Alaskan area and the

leutian Islands Area; and certainiy there

ene Represenitstives

in the Cpngress from that ax

(=¥ and there have baen

considerations

Ly other Government agenaieg in the Pxpcat“ ve branch, that ig

. Teasonable concinsion. I see nothing in tha rtecord or anvwhaera

aption there was discrimination

.

It is basically up to Congress,'then;

0 is golng to bs igcluded?

[

Re DAYS:

e

at

4,
fde

S

N.
0

ioh

o

- It iz isg unigue competenca

maka hese types of broad determinations beyond what accord

@ adm:n;wt rative body -~ ™~

>

QUESTION: Tt evalutes the

past invidious disCriminatiocn

to get a piere of the action? -

MR, DAYS: Yas.

Thank you. R .
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MR. CHIEF JUSTICE BURGER: Thank you, gentleman.
 The case is submitted.
(Whereuvpon, at 11:13 o'clock, P-n., the cass in the

,babove—antitled matter was submitted.)
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