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P R O C E E D I N G S

MR. CHIEF JUSTICE BURGER: We will hear arguments

first this morning in Fullilove v. Juanita Kreps, the Secretary

Of Cormerce.

Mr. Benisch, you may proceed whenever you are

ready.

ORAL ARGUMENT OF ROBERT G. BENISCH, ESQ.,

ON BEHALF OF THE PETITIONERS

M14a BENISCH: Mr. Chief Justices and may it please

the Court

This is a case of first impression and, indeed,

of national importance. We are called upon today for the first

time to deal with the question of the constitutiona.ity of a

mandatory racial quota imposed by Congress in a public works

funding Act. This is not a case dealing with employment

discrimination or discrimination on the part of unions in

the construction industry-

The question is whether or not Congress can enact

an out-ciht racial quota and, if so, under what circumstances,

The Ac% we are concerned with is the Local Public Works }

Employment Act where under (2) $4 billion was appropriated

for local public works funding throughout the country in

order t:o assist what was at the time a flagging construction

industry. Just prior to the passage of this appropriations

bill Represeutative Mitchell proposed an amendment to the
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bill which Provided in substance that any grantee receiving

funds -other than the Act must assure the Secretary that at

least 10 percent of those monies would be set aside and

appropriated solely for the use of minority business

enterprises as defined in the Act.

QUESTION: Mr. Benisch1 does it make any difference

in your argument whether Congress was acting under its

authority to tax and spend or whether it was acting under

its authority to enforce the 14th Amendment?

MR BENC I think, Your Honor, in looking at

the legislative history and record here it makes a great deal

of dif-ference to observe what Congress was about when it

passed "the Local P-blic Wtorks Employment Act. In otaer words,

it was not daa lng in the area of civil rights legislation

such as it might have been doing when it passd 'the Civil

Rights hat of 1964-

QUESTION: Did Congress in this particular : Act

make an-y findJigs as to discri-miination in the employment

area?

1RO BNISCH: I submit p Your -Honor, none whatsoever,

and that is the first prong to my argument, that indeed an

examination o: the legis-lative record and history discloses

that there was absolutely no finding made whatsoever in the

record or een in the discussions, of found discrimination

on the part of the non-in ority business community in the
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costrution industry.

Now, it is - I think it is critical to note at
the outset here that in its recent decision this Court in

Pesonnel Administrator of Nassachusetts v. Feeney held

that a racial classification regardless of purported motivation

is presumptively invalid and can be upheld only upon a showing

of extraordinary justification.

presumption of invalidity

in mnd it is therefore incumbent on the Government in this.

action to rebut that pres umtion because we are dealing purely

and simply with a racial classification required across the

board and mandatyr

o We submit here that neither the Government

nor the courts below have cited any authority which rebuts

the presumption and validity of that racial classification.

For purposes of Z.. argument here today, petitioners
will concede tha _f the 7aci.al class ifiatioxi or th, amuenh nt

to th-e Act were to pass what has become know as the strict
scrun y test, it night be held that the presumption is

rebuttedf

90; the strict Scrutiny test has twd prongs, as

we know, The first is there must be a compelling go ernmental

nherest behind the passage of the Act or the legisintion in

dues ioA and secondly, the means used or the mechani '

must be the least intrusive or onerous av&aiable.
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Now, aa to the compelling Government -

QUESTION: Why can't Congress just spend the money

it raises by taxation in the manner it deems best?

MR. BENISCH: Your Honor, the spending power, the

cases have held that Congress cannot spend the taxpayers'

money which is collected on a nondiscriminatory basis. Congress

can t spend it in a discriminatory manner. But without getting

cute about it, if you will, I am simply saying that 'whatever

Congress does with respect to monies or any passage, it must

do in a constitutional manner.

QUESTION: No one doubts that. But do you think

that Congress is under the same strictures when it simply

grants money as it is when it regulates private industry in

a const:itutional sense?

MR4 BENISCH: I most certainly do. .In other words,

I don' t thin that the subject matter of the legislation

affects in any way the constitutionally of the Act being

passed. In other words, whether Congress is acting under its

spend nq powers, whether it is acting under its civil rights

powers, or whatever, whatever-it does must be done in -- pursuant

to the constitution. That is, it cannot violate the Fifth

Amendment and it cannot. -- it must act in accordance with the

strictures and prescriptions of the Constitution.

We submit that in this ese Congress - there is

no indication that Congress has acted in accordance with the

4'



Corstityption;. and, in fact, we believe~ that it has violated

Article :5 .of that Constjtution.

QUESTION: When you speak of Concjress' civil

rights powers ,under what provision of the Constitution do you

classify that? '

MR, BENISCH: Well, there would be the 13th

Amendment, Your Honor, and those amendments that have become

known its the Civil Wiar Amendments.

QUESTION: When Congress appropriates money for

aid tQ South Korea, for 62ample, under. what clause cf tre

Constitution do they -- does it act?

MR. BENTSCRH: When it appropriates money for South

Korea?

QUESTION: For aid to South Korea,

MR n BENISCH: Well, it is under its spencIng powers

And I eleieve that what we are faced with here is their having

been errdrafted on a funding bill, an 11th hour after thought;

and whEn we look at the legislative record we have the sponsor's

staternt as follows: We spend a great deal of Federal money

unde-r the SBA program creating, strengthening and supporting

minority businesses. 'et, when it comes down to giving those

minority businesses a piece of the action the Federal Govern-

went is sorely remiss.

Nowl the purpose of the amendment as proposed by

Mr. Mitchell was to give the minority business community a
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in this case.

share of the action.

Now$ Congress sat down, it was appropriating

$400 million, and it said, $400 million for minority business

enterprises is not going to hurt anybody and we ought to give

them a piece of- the action.

(JESTION: L et me go back to the aid to Korea

again for a moment, to a hypothetical problem.

You said that is under the tax and spending power.

There are also foreign policy considerations and national

defense considerations. it is an amalgam Of a number -of

considerations, is it not?

MR, BENISCH: That would be true.

QUESTIONa Is that not true in this area?

MR0 BENISCH W Your Honor# the key word here is

-"racial classifications."h In other words,~ we have an amalgam

here, or perhaps an amalgam. But one of the ingredients or

one of the facets of this Act that we are dealing with today

is the imposition of a mzandatory racial classification quota.

Now, that fact alone puts this case in a completely unique

position to my knowledge to date, I have not -I a2 not

aware of any prior Act of Congress which engendered a mandatory

racial classification across the board. It is not a good

faith effort, it is mandatory

And I think, Your Honor, that is the key distinction
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Th e decisions of the court below indicate-. that

Congress perhaps could have taken note of historical

discri iatioA in the construction industry in the context

of thi Pa.ssi~ng this Act and therefore pass what it considered

to be a remedial statute.

QUESTION: What is a "take note of the historical

discrimination in the construction industry"?

MR.. BENSCH: The courts below indicated that;

yes, aYur Honor.

QUESTI: Well, do you think that there was?

M . BENISCH: Your Honor, we are dealing here 

and this is rot slicin the meat that thin We are dealilnQ

here .

QSTI~ON: 4I aho t may question : Do yos think

there v was an historic was there historical discr'imination

K BENSCH n t cons truct ion industry 'Your

Honor do 2cvt belief ~o wit respect to non--inor t uinse

discr t ng against minority businesses eie the

entrepr u

STON 1u et us #ss ume there had been that kind

of discrimination in th*- construction industry 'and it was all

over the Qongressionaj co rd

QUESTION: hea.ringa in some other legislation.
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And people in Congress you assume knew about it.

4RO BENISCH: Are you saying in the legislative

record to the Act, Your Honor?

QUESTION: No I said in another -- you suggest

that in this Act they would have to specifically take note af

those facts and say that this is the reason we aire passing

this Act.

MR BENISCH: That is so, Your Honor. I an saying

this: that if -..

QUSTION: That if they had done -that yot. would

suggest that at least the first leg of the strict scrutiny

test would be satisfied?

MR BEN ISCH : Nvo I would R ft in this regard, if

I may answer that.

I believe that uider this Court's decision in Bakke

that there must be where you have a racial classification,

there must be some findings ~ made findings made by the

legisL tiv body in order to support the legislation in

question. That I's the racial classification. And I am

referring specifically to the following language of Justice

Powel 's opinion: We h.ate never approved a classification

that aids persons percei ed as members of relatively victim-

ized groups at the expense of other innocent individuals in

the absence of judicial, legislative or administra:ive findings

of constitutional or statutory violations.
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After such findings have been made, the governmental

interest in preferring members of the injured group at the

expense of others is substantial, since the legal rights of

the victims Must be vindicated. In such a case the extent of

the injury and the consequent remedy will have been judicially

legislatively or administratively defined.

Also,' the remedial action usually remains subject

to continuing oversight to insure that it will work the least

possible harm to other innocent persons competing for the

benefit

Without such findings of constitutional cr

statutory 4iciations, it cannot be said that the Government

has any greater interest in helping one individual than in

refraining from harming another. T2.huis, the Government has

no compelling j tification for inflicting such Aarm.

QUESTION: Mr. Benisch --

Mp. BENISCH: Sir?

QUESTION1 I didn't persuade anyone to agree with

me,

MR B3ENISCH: I do.

QUESTION: Th ank you very much.

QUESTION: At what stage, M4r. Benisgo, --

MR, BlENISCHI: Sir?

5UESTION At what stage must these findings be

made, including the judicial findings that were referred to
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MR. BENISCR: At what stage of the passage of the

Act?

QUESTION: No. At what stage in his spectrum

the judicial findings could not be made at the time of passage

of the Act, of course, could they?

M-R. BENISC : I have no challenge of that, yes

But the legislative findings are what we are dealinc with.

QUESTION: But the language you read from

Justice Pouell's opinion referred to legislative or judicial

findings, diC it not? I- am just

MRz BENISCE: Well, but it was talking tere

it was talking across the board. In other words, depending

upon the body that ;as acting, it was in accordance with

jndicizl - Congress aad ito administrative

QtEESTIQNt I am suggesting a judicial firding

could te made then only in the context of a Judicial proceeding

such as a school deseqegation case where the proceeding is

±nitiatad in the judicial branch.

MR,. 3NISCH: ,I am submitting that where there is

a challenge counted to the particular activity or action passed

by Congress, for example, that a judicial finding could be

made and that is what we are askisig for There. If a finding

be made theat Congress has made, -- has in fact macce no findings

sufficient to support the. racial :fvw.7sification tnvblved iXn
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the ame dment to the Act.

Ye.s, s.- n

QUESTION : Is it your view that you would expect

the COngress ethe sor cf detailed findings that one nocmally

expect s a court or an administrative body to make?

t.M *RA BENISCH Wo, .2 dont believe Congress would

have to ake the detailed findings, for example, such as

finding of act might require on a trial. Congress can

paint It'h a broad brush h

But I submit it eaniot tar an entire industry

with a even broader brush in order to pass a racial classifi-

cation Abd that is what it has done here. It has tarred

the entire construction industry with the reputation

a to Title 7 actions which, for the most pErt, dealt

wi h urion discrimination against workers. We are 'here

elin with businesses against businesses. And there has

been no finding whatsoever of discrimination in that area.

QUESTION: Idr. Benisch, what sort of findings would

justify. this statute; would they have to found that the

G voruent was guilty a.- discrimination against minciaity

business enterprises or that there was private discrimination?

What a."k the kinds of fIndin ja that you think would have

saved the statute, in your view?

4Ra BENISCH. I belie e Your Honor, that a finding

for e ample take it at the basic level a finding that

Th 
Y!
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there had been a perceived pattern and practice of discrimina

tion on the part of non-minority businesses in the construction

industry to exclude from participation non-minority - minority

businesse..

QUESTION: Do you really think the statute would

be valid if there were .such a finding?

MR. BEISCHZ If there were would be, Your Honor,

because we, are not saying .:I am not arguing here today that

: Congress has no power perhaps 20 enact remedial legislation

or that racial quotas are per se invalid.

Q TION: What if there had been a finding that

there 1had' been previous discrimination against Presbyterians,

could Congress say that at least 10 percent of this :noney

mnust nowi go to Presbyterians?

MR, BENISCT: ,if you consider the rights of

Presbytrians to be a constitutional --

QU:ST10N: The First A iendment and the equil

protec -- Lon clause of t4e Fifth is involved.

vT4 BENISCH: I understand

QUESTION: Here we have only the equal protection

component o~f the Fifth.

MI1 BENSCH: T.hat is correct.

QUESTION: Not the first.

MRV BENISCH, That is correct.

Now, we are talking here of we are talking,



we are talking of findings. And I submit to the Court that

we have -

QUESTION: What is your answer to Mr. Justice

Stewart s question?

MR. BENISCH: I am very sorry, I have misplaced -

I have --

QUESTION: As I understood your answer o Brother

Stevens, you said that this legislation would be valid if there

were certain findings. And my question just indicated rather

some amazement at your answer.

MRo BENISCH: Yes.

In other words, if Congress ha-d made -- had

conductd hearings and had made a determination that indeed

there g as this pattern and practice of discrimination on the

entrepre-neurial level, I submit that it might be it might

rebut the presumption-

QUESTION: Against Presbyte rians?

MR BENISCH: In this case I am speaking of?

QUESTION: Yes.

AR4 BENISC H: If it was Presbytetiagns, if it --

if Presbyterians were viewed by Congress to be a minority

-which was entitled to protection, yes. If you want to

substitute Presbyterians from minority business enterprises,

I 'see nothing wrong with it.

QUESTION: You doea tt think the religion clauses are



16any problem?

MR. BENISCH: wella the fact there is a separation

between church and -state would be a consideration. But I

believe that the fact you are Presbyterian doesn't mean

that you- are not entitled to equal protection. And if you

have been discriminated against I think you are entitled to

some remedial legislation.

QUESTION: Mr. Benisch, supposing that ycu have a

change of Administration and the Repub licans dame irto power

and they they had hearings and they decided in the prior

Admini*trat-on there had been a disproportionate amcunt of

ptiblic mIzonies spent by - for Democratic contractors who

contributed to the Democratic Party- So you said that the

Sremedy to that situation all of the next appropriated

'Unds :shall go to Rep u.i can contractors. Would that be

?R~ oBEISCHI I don t

findings, if this was discrimination

i n the ":past?

Xt BEN pIS I don't believe so, Youc 2onor.

QU STON: Why not?

MR BEANSC We are dealing here with :indi gs

which relate to and deal with compel ling governmental -interest

k and x don't think that a Democrat" Republican is. a compelling

governmental inter t suc is racia rdiscrimiination mnigh1t

i;
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be.

QUESTION: Why less so in the context of Justice

Stevens question than in the racial context?

MR. BENISCM: Well, Congress has perceived, and

I think it. is indeed well known that racial discrimination

is violative of the Constitution.

QUESTiriN: Well, by hypothesis -

MR. BENISCH: Yes, sir.R

QUESTION: -- Justice Stevens' question, as I

took it took Congress to perceiving that discrimination

between Republicans and Democrats was violative of ;he

Constitution.

MR. BENISCH: Well, I would not be prepared to

concede that point. You -haven't got in that regard -

QUESTION: You don't even reed findings i-n my

case. You just pass a statute and say, let' s give a1l this

money *o Repblicans

MR0 BENISCH: Well, you haven't -- I think

QUESTION: Does that raise a constitutional

question?

MRG BENISCH : If you -- I think it might -a the

Congress may be mis-using its spending powers.

QUESTION: Well, if it is, then if they did that

for four years and they said we had better remedy what we did

in the past,we will nom give t to the Democrats. That would
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not be legal.

You can't have it both ways. It raises no.

constitutional question, there is no constitutional question.

You don't need any findings or anything. If it does 'raise a

constitutional question, why can't you remedy the past

constitutional error by correcting it in the future?.

MR. BENISCH: Your Honor, my point was that the

initial funding f6r the Republicans in your example would not

have been proper; it would have been a mis-use of the spending

powers.

QUESTION: Right,.

MR. BBNISCH: The remedy therefore to make up and

help the Democrats will simply be compounding the wrong.

QUIESTION b don't understand why, if you re.

~ust ecualizing things~

M BEIN ISCH WeIl., the cure is as bad as the ill

-in thi - il,, that exml

UESTION :ut you conceded in this case that you

are not: as ba d a deal.

MR. BENISCH : In this case, yes, the our is

because ie are not .. with a situation in this case where

Congress has acknowledged and-perceived a violation of the

Constitution on the entrepreneurial level in the construction

industry. It simply is a piece of the action for the minority

business enterprises. That is "what it is. Let's spread some

. . . .rLfi~ . .
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of this money around. That is not sufficient to support

a racial quota, in my opinion

MRO CHIEF JUSTICE- BURGER: Your time has expi red

now, Mr. Benisbh.

MR.G BENISCE: Thank you~ very much, Your LHonor.

MRP0 CH IEF JUST ICE URGE R: Mr. Ui ckcy .

ORAL ARGUMENT OF ROBERT J0 MICKEY, ESQ. ,

ON B3EXALF OF THEPTTINR

R0 HICKEY: Yes, Your nor.

. Chief Jtstice; and may it please the Court:

As my co-petitionea counsel mentioned at the start

of3 his a riunt, athae is ' ±.Sof historical imcportn it is

of npracticai ;Emportan co, and it does not come to this Court

withOut anltcedenfts.

Only 25 years ago this Court in the Dunn decision

Brown v Board of Education, condemning a theory of separate

u equal. Tod.y we are asked to say that quotas are good

What are quo ts? Essentially it is a forn of suf&feratis: u

You an carving rut a people, a group, and saying that they

need spcial tratnt, or should receive special treatment

QUESTIOW: We do that with students in schools

nho cannot spoak English do we not?

A20 ICKEWY: X agree, Your Honora that that has

been done to remedy certain problems- But we start with the

theory and think that is where we all must start the
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theory is that separatism based on race is bad, unless there

is a competing reason for some remedy. You have to focus on

t "e go back beyond Brown. We go back 65 years to a case

Trttax . RaichE in fact in some way someone could say is

identical to this situation although feom a lawyer' S view-

-point you could easily' distnguish any case.. But Truax is

an interesting case because 65 years ago a statute was pas-sed

a statute which for employers in a particular State a rquisre

ment was impascd upon them that i they had five or or more

Employees, 8 percent of their employees had to be native

Ameri.c s. t went percent could be anything.

A resident' alien suit, this Court struck it down

r the grounds that it denied that indivial a fundamental

right to engage in business,

Now, what we have dtne thecs is reverse the quota.

Inst? :z2 of hi 80 percent for native Americans we have

trnd tt around and gien 10 percent for blacks, the

Spish speaiing; Crientals, Alaskans. Why? Why this

We11 c .ooking- at the 10' percent you talk about

a tatuhe that is infriginq upon the rigts of a particular

class, of giving rigts. It is interesting to note a few

things about the statute. It talks of 10 percent nation-

Swide. Why 10 percent? Why not 4 percent, which is the

tmber of black contractors in the United States? Why not

- :<v
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17 or 25 percent in New York, or 2 percent in Arizona? Why are

women and other minorities excluded? Why are Orientals

included? The Government in this case two years ago in

Bakke came to th-is Court and said there is no discriminating

against Orientals. In the very brief they filed in this

case, the appendix gives ntll the statistics regarding Whites,

Hispanics, and doesn't show any discrimination against

Orientals, the picking and choosing and no explanation.

But go further, they use terms like "Spanish

speaking," They are not saying Hispanic . They are saying

KSpan±ish speaking. Eveni the Government in other contexcts have

topped that wcrd because, even though I didn't do very well

an school in languages. I could be Spanish speaking. And

the GOnenment~ft dropped it in other contexts because of that,

It WaS used for that puroz- Even if you took a term like

Hispanic," there is no explnnation as to who is Rispanic.

The Gove:nment in other contexts have said :;ortugcse from

Por ztga are not Hispanics, but Portugyese from Brazil up.

We have all of these questions, but no answers,

am not -saying there can 't be answers, but when you get down

to 4 question -like Indians, this Court in previous terms has

considered who is and who is iot an Indian, different kinds

of Xdians, tribal Indians, Indians living off and on

s vrrvations at different times, Despite the stereotype you

see on television, if yo-a se:-e an Indian walking down the street

{
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in Washington without any tribal head dress, you could not

segregate ' .m out from the populous.

QUESTION: Well, I suppose- an indian from India

would have --

MR HICKEY: And 'that slso, the statute does not

evey sti what Indians they are talking about.

There is also a littlA interesting .thing that

there is a set-aside of 2-1/2 percent for work done on tribal

lands* Is' that 2-1/2 percent above the 10 percent, is it

2-1/2 part- of the 10 percent?

I raise these questions to show that this was a

hastily dramin statute, extremely hastily drawn. Basic

definitions were left out- groups were included without any

reason, groups were excluded without any reason at all.

QUESTION: Do you suggest that we hold the

statute unconstitutional because they are badly drawn?

MR, HICKEY: I think- I would love to answer as

a practicing attorney, but I am too realistic to believe other-,

.I think when you talk about creating a statute in

an area .like race I think it is incumbent upon the legislature

to take the added time to draw a carefully drawn statute so

everyone knows what thdy Ntyre talking about.

T ON: Hass there only been one round of

this?
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MR, HICKEY This is the first round of Ehis,

This was added on (2) of the Act, so this is the first round.

QUESTION: But has Congress done it more than

once?

1R., HICKEY: Congress unfortunately has- done it

more than once but has not come up to the Supreme Court.

QUESTION: That may be., but Congress has done it

twice, hasn't it?

MR HICKEY:- Congress as far as using-dEfinitions -

QUESTION: How about the set aside . hot. often has

it enacted a set aside

M4R HiICKEY: Well) it has a small business set

aside it has had that f or a number of years.

QUESTION: Has this set aside we are talking about

only been enacted once

MR' HICKEY: 1977. That is when it was first

QSTION: nc it is still going on, the funds

are still going out?

II- MRt, o oIKEY: Well, that is the point, the funds
are still, going out. '

QUESTION: Have there been some more monies

appropriated?

a p o .4 MR .HICKEYr There is still mo nies being paid

out. There are various levels of a construction job, as one
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part of a job is completed another job takes its place and

the Jobs are still going on. These are massive projects.

They are still going on throughout the country.

The thing here is this:

QUESTION: Are you suggesting that the fryilure to

identify the Indians as American Indians, if that is what

Congress meant, or the inclusion of Orientals as to whom

no prejudice may perhapis be shown nor discrimtination , is a

fatal flaw in the whole l legislation?

M4U 'HICKEY: In this legislation it is.. When you

are ta. king about some legislative findings in draft g a -

astatute, when you add in an area classification basedcT on

race, let us assume everything else is okey about it, which

we disagree, I think at a minimum you have to explain to the

people who are going to be subject to that statute w'ho is in

fact covered by it. I think that is a minimum. I think --

and it is not in. her. There is no definitions of any of these

terms.

But going back to another item, the question was

raised as to the fact that whether there was a sort of

general discussion, general findings of discrimination in

the construction industry, absent the legislative history in

this particular. Act. And the answer is, "No." They talk

about disc rimaination, voting, employment, there is nowhere

any finding under any other Act, of discrimination in the

................................. '~..
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construction industry.

owt if there were that, just remember wh~o we are
talkin about. We are not talking about the qenera3 contract.

He is the one' at the bottom getting the work. The cascrimina-

tion has to be bthe Federal Government and the State

grantees, the local grantees.

There isl no finding anywhere. I find it somewhat
strange that the Government is here on this case because

to accomplish What they would want, they would have -to' convince
. you that they in fact have discriminated the, the rve tent

this is a governme na1 program

QUSTON Well dosteG rmn a rn-i-i

to ocal. and State and muni al governments, so they claim

I suppoe , if thero is one is thav:t hose gvnmnt il

Senttio havedicrmnt?

KaHCKY The Federal Government Pulla the

R. HICKE2 Ad if the States scriiTe, it

a e t federal oene ;llows it. Ther no
5 not e y

QUIS TIOX - My~j~ is i ! not: even g'oSng -to

Llow -

R HICKEY at right, and it hasn t allowed

tt aad at hasn't occurred, Nowher in there, and this 4s a

...........................

/1



26

minimum finding I would think, that the Federal Government

either has discriminated itself or allowed the States to

discriminate in its programs.

QUESTION: Mr. HiLCkey, have we ever held the Federal

statute unconstitutional because Congress didn't ~make appropriate

findings ?

M4R HICKEY: Unfor tunately, I would say "No."

And, orn the other hand, I can't say that the Court' really has

faced this -issne~. I thist the Court has talked about it, it

talked about it in the Hampton case and it has I think talked

about .a. indirectly or impliedly in other cases, but when

you are talking about an is of a classification based on

race or a national origin or a denial of a fundamental right$

I don't know if this Court has ever really faced it. This is

what yc u are being asked to face today.

QUESTION: In Katzenbach V. Morgan, certainly

the opinion relied upon the fact that Congress had made find-

ngs, id it not?

M HieCKEY- Oh, I think that the reverse is

definitely true, it is that the Court has sustained action
legislation on the basis of findings made by them. That isn't

what we have today.

QUESTION: Would a finding that general contractors

bJ who obtained Government cta have traditionally discrin d

against subcontractors been sufficient to support the statute?

at -
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MR0 HICKEY: I would say not, because discrimination

is not at that level, discrimination is on the Federal Govern-

ment and the State level government.

But, again, there was no findings in this

litigation --

QUESTION: To comply with the 10-percent require-

ment if the State gave a contract to a general who assured

the State that at least 10 percent of the money delivered to

subs would be minority business enterprise?

MR, HICKEY: That is why we are here todey,. we

believe that is a violation of the 14th Amendment. That

would te discrimination, that is our very purpose.

QUESTION: What is involved here, the 5th or the

W14th Annendment?

M HICKEY: The 5th through the 14th Amendment.

QUESTION: What do you mean, "the 5th through the

14th"?

R. HICEY: The due process equal protection

clause is extended from the 14th through the 5th Amendment

to the

QUESTION: Federal Governmental action?

_ HiC~ B1: Right. A d wAle also have a --

QUESTION: - And the Federal Governmentai action

isub osjct ohly to the 5th Amendment; is that riga ?

MR. ICTK 'Y We do have both, Federal and State, in

F :
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this case. he State people are joined --

QUESTION: In Bolling V. Sharpe, which was the

companion case to Brown v. Board of Education, the Court

held that there was an equal protection component of the 5th

Amendment.

Rd 0 IC EY: You said that in the Loving case as

well.

QUESTION: Right..

But, so what is involved, the 5th?

MR, HICKEY: And the 14th. Both the~ 5th as to the

Federal Government and the 14th as to the State grantees.

QUESTION: The claim is that the Federal Government

is compelling the States to vio ate the 14th?

MR. HICKEY: That is correct, Your Honor.

MR. CHIEF JUSTICE BURGER: Mr. Days.

ORAL ARGUMENT OF DREW So DAYS, III, BSQ

OM' BEBiALF OF THiE DEPARTMENT 0F JUsT::CE

MR. DAYS: Mr. Chief Justice, and may it please

the Court:

The petitioners have conceded that if the NVE

provision at issue here was enacted by Congress to remedy

past discrimination and if it was properly tailored to

achieve that objective , then this Court has to determine as

did the two courts below that this statute is not in contra-

ei et. othe Constitution or federal statute.-
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QUESTION: Well, then, I think you are correct

that your brothers did concede that. But of course that

doesn't bind us, does it?

MR 0 DAYS: Well, no, it doesn't, Your Hornor.

QUESTION: To decide this case, even if they

conceded their whole case away.

MRe DAYS: Well, I simply want to call the

Court's attention to what matters are at issue between us.

I think that as a threshold observation, as this

Court has indicated in some of its questioning, we are talking

not abcut a State legislature, we are not talking about a

city council, we are talking about the Congress of the

United States that as this Court has recognized has special

has special competence to maks findings with respect to the

effects of identified past discrimination and to tao

appropr:ate remedial measures.

QUESTIO4: What authority do you rely on for that

General Days?

MIR. DAYS: Well, there are several provisions of

the Con"titution, it seems to me, that the Congress can rely

QUESTION: I thought you said there were ac

in this Court that had ndted that.

R DAYS: Well, tie Bakke decision I think goes

into some discussion of the role of the Congress with. respect

to addrossing discriminatio,

2TliZatio>



QUESTION: 1A which opinion?

MR. DAYS: Justice Powell's opinion, I- think goes

into that in most detail but of course South Carolina v.

nbch--

QUESTION: The one distinctive feature of his

opinion was that no one single one of these colleagues --

MR. DAYS: Well, nevertheles-, I think that some

of the things he said in his opinion deserve to be considered

by litigants before this Court and by the Justices of the

Court. I think there can be no contravention that Congress

does have this unique authority. We have seen it in South

Carolina v. Katzenbach, and a host of othe:: decisions with

respect to voting, employment, housing. I think that it is

beyond cavil that there is that competence,

QUESTION: Are you saying that if a State had

made similar findings under its police power and enacted

exactly the same law, it would have stood on a reg in

footing in the congressional enactment?

KR. DAYS: Yes, I think so. I wouldn't <ay that

it wou thereby be inferringr because it was enact.-d by

a State legislature. But I think we have to recognize the

unique competence of the United States Congress to address

these issues.

QUESTON: Do you distinguish the Congress from

the legislature of the States where for the most part the
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States do not nake finding; is that not true?

- HR. DAYS: I 4M not an expert in that regard, Mr.

Chief Justice. But I think that as a matter of fact most

State legislatures have very short terms, they act fn summary

fashion with' respect to legislation, and legislative records

are not made in the traditional sense,.

QUJESTION: But the functions are precisely the sam

are they not?

SMRo DAYS: Yes, they are.

QUESTION: We~ have not lt the absence of findings

by a State legislature impede sustaining the State acts,

have we?

MR. DAYS: That is co rrect, Mr. Chief Jus tice, and

I think that is because this Court has recognized that

legis.,tures' unctions are different from court and

admiitrative bodi~es. They are representative democcracy

at its best they .are rouponding to the experiences of the

nehorz of the legilatue, hearings that they may have had

held2, theiz convers nations with their constituents, and bring

all L of that ifration to bear over time with respect to

e

nig

problems that are of concern to that particular State or

locality.

Now, that is the same process that the Urnited

States Congress follows. The fact that we have committees

making records, holding hearings, making certain fintdings from
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time to time, it seems to me does not get to the core of the

constitutional power of Congress to act without those types

of findings and without the detail that I think that Petitioners

assert is required under these circumstances.

QUESTION: Let's assume for a moment that this

section of the statute had dealt only with Orientals and no

findings of any kind were made. Would you still view that the

statute was valid?

MR. DAYS: Yes, I would, Your Honor.

QUESTION: What would be the basis for assuming,;

as my statement would require that you do, that Orientals

have been discriminated against in the U~nited States -- all

Orientals.

MR. DAYS: Well

QUESTION: Anywhere in Asia I suppose would ° be

included by the term.

MR. DAYS: Well, let me 'gake a preliminarr .

point, Mr. Justice Powell, and that is that Mr. Hickey is

wrong in saying that there -were no definitions of the minorities

included in the provision, 131, of the appezkdix.. In guidelines

that were issued by the Economic Development Administration,

there were definitions of minorities that were included under

this provision.

QUESTION: Was it authorized to make those

definitions by the Act?
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MR. DAYS: The Act did not explicitly authorize

Economic Development Administration to make the definitions

but the definitions have drawn from determinations that have

been used in the Government at least since 1971 with respect

to these- groups. In other words, the groups included in the

Act, the groups that had been mentioned in a number of

actions by administrative agencies, and I think reccgnized

by the Congress.

But to get back to your question, Mr. Justice

Powell, on Asian-Americans I would direct the-Court's

attention to the brief of the Asian-American Legal Da-fense

Fund because I think it goes into more detail than did our

-brief with respect to the history of discrimination against

E Asian-Americans in the country. Certainly Congress aas

dealt with discrimination against Asian-Americans in the

Voting ighst Act, most recently in 1975.

QUESTION: I think my question assumed as a fact

that Co- gress had not legislated as it has . or ex mpl.e in

title VII and the-Voting Rights Act with respect say to

other minority citizens. Let's assume you had a clean slate.

Congress decided all of a sudden it was going to do something

for the orientals, but made no findings.

MR. DAYS: I would have to rely npon the competence

of the Congress

QUESTION: Yes.
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MR DAYS: -- to make those determinations. It

would not be required to go into 'detail.

QUESTION: So your basic position is that it is

unnecessary to have anything in the Congressional Record that

would support a discriminatory statute enacted by t Le

Congress.

MR.. DAYS: Yes, that is our position; but I don't

think w need to be pushed to that ultimate -

QUESTION: Well, I agree with that. I an: just

r seeing how far you would co.

QUESTION: Mr. Days, Suppose the Government's

statute we'e infirm,because of the inclusion of Orientals

there is no record. Suppose tha is hypothetically the

conclusion of a court

MR DAYS: Yes, sir.

QUETI -- that it cannot judicially notice the

f-act of discrimination against orientals or Aleuts or Indians,

because they haven't spe cified American Indians, would that

necessarily mean that the entire statute would fall?

MR-. DAYS: No, Mr. Chief Justice .

But let rme say something, because I -- this line

of questioning I find very disturbing with respect to Asian-

Americans. I feel that perhaps in our brief we did not give

the type of attention to the history of discrimination against

Asian-Americans that was deserved. I think that there is
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more than ample evidence in our history in the decisions of

this Court to justify this Court concluding that Congress

was acting intelligently and constitutionally in including

Asian-Americans within the ambit of thiI i statute.

And I want this record of the United States position before

this Court to reflect that.

QUESTION: Well, what if Congress had said

included among the other people to whom the set-aside was to

be benefited, Norwegian Americans. And on-e could only

conclude that its action 'was totally irrational as opposed

to your 'statement that it was acting rationally in ttie

Oriental American, because Norwegian American contrators were

very successful and they probably had gotten more than their

share of that business.

Would that make this statute different in

constitutional terms?

MR. DAYS: If Norwegians were involved?

QUESTION: American citizens of Norwegian

ancestryr

MR. DAYS: Yes.

Well, I think that it would perhaps creatE. more

difficulty but I don't think as a constitutional matter it

would be distinguishable . In other words, when we are talking

about racial classifications we are not urging upon this

court that the Court should close its eyes to the extent to

- !-
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whichcertin t36which certain types of classifications have been used 3

invidiously in this country.

QUESTION: But you are not talking just about racial
classification. Spanish-speaking is not a racial -

'MR. DAYS: Well, when I use the term "racial," I
am also referring to certain types of ethnic identifications

that have been used in this country for purposes of iious

disorimi nation

QUESTION: M~ore fundamentally, General. Day, would~

this case by different if the statute had said that at least

85 percent of this money had to be spent for on business

enterprises that were owned and operated by white peopiek

MRa DAYS: 1f Congress made that determination.

Again, 2 think that an action of the Congress would ::ome to
this Court with a special character.

QUESTION: So if the statute had so provided you
think t'e constitutional question would be indistingushbl

from the one now before us?

MIRq DAYS: I think that in terms of the competence

of Cong: ess to make these determinations it would not be any
different. I think in terms or the role of Congress with

respect to -the Civil War Amendments one would have to ask,

whether in providing this type of benefit to non-minorities

Conreat- was acting in the consistent pattern of the last 20
years o: so.
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QUESTION: I suppose, in effect, that is what this

- that is pretty close to what this statute does provide.

It provides that 90 percent --

MR. DAYS: That is correct.

QUESTION: But if the wording were that tay, do

you think the question the constitutional question would be

the same?

MR. DAYS: Let mae say that in terms, again, of

the competence of Congress to make these determinations it

would

QUESTION: You would just give complete deference

to Con rss, as I understand your argument..

MR DAYS: I would not give a complete deference,

no.

QUESTION: Wie-:1, where: wouldn't you; in uhat

r hypothticail ase?

M R DAYS: I' think the competence of Congress to

act under the 13th and 14th Amendments has to be ail?&ed in

the p oper context.

QUESTION. The 14th amendment binds only the

States'

4EEDAYS: tell, it binds the States but Congress

has th.e authority under Section a to not only deal with

discrimination ly the States but also to prevent discrimina-

tion in the future by the State
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QUESTION: Perpetuating the 14th Amendment

MRS DAYS: That-is right.

QUESTION: Have we ever upheld a case where Congress

enacted a statute pursuant to the enforcement powers granted

under the 14th Amendment where there weren't congressional

findings?

MR. DAYS: Well, I tink that if one looks at

Oregon v. Mitchell and also the Katzenbach v. Morgat case

that you mentioned, it depends on one means by "findings -"

QUESTION: Weren't there findings or declarations

-that the Congress finds such and such -- ms.ybe boiler plate,

but nonetheless findings?

MR. DAYS: Well, precisely, Your Honor, think

that tLe Congress makes determinations from time to time and

It has to be viewed as a continuing institution. In Oregon

v Mitchell I don't believe that there were specific findings

that ti-ere had been discrimination against minorities in

areas c there than the South. 17 other words, no full record

made.

ut I think what this Court said was Congress

could, based upon. what it already knew about discrimination

flowing from the use of literacy tests, could conclude that
banning literacy tests could ultimately serve the purposes

that the 14th Amendment was designed to reach.

QUESTION: Getting back to the question about the

"
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statute, it gave -- 85 percent of the business would go to

white contractors. Isn't it significant that Congress never

had to pass such a bill?

MR DAYS: I think it is significant, Mr, Justice

Marshall. It supports the wisdom of the framers of the 13th

and 14th Amendments and the 15th Amendment, the Civil War

Amendments that, given the history of our country, it would

not be likely that the majority would have to come to its own

defense, that those statutes were designed to

QUESTION: Such a statute would be valid. a

statute that in words placed a requirement that 85 percent

of the business go to whites? That is a quite different

statute, even though practically it may work out the same.

If you say that the blacks shall be eligible for only 15

f percent of the business, you would support that statute, I

don't :hink you have considered your answerX very carefully.

MR0 DAYS: Well

QUESTION: ould you say that statute would be

cons titutional?

M14 DAYS: 1o, I think my answer -- the answer is

No. , But what I was trying to point -

QUESTION: Well it wasn't just debating a

question. It seems to me quite a fundamental question in

this case.

MR0 DAYS: Well, my answer was in two parts.
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QUESTION: It was "Yes" and now it is "No.

MR. DAYS: No, I don't think that is what I have

said, Mr. Justice Stewart. What I said was when we are talking

about the competence of Congress to make certain determinations

The fact that there are not full findings on the record with

respect to 'a certain type of discrimination and the need to

remedy that presumptively invalid. But when we are looking

at the authority of the Congress to act and We are looking at

the 13th and 14th Amendments, we are looking at the 5th

Amendment and the duty of Congress to insure that Federal

funds are not used in a way that either creates or perpetuates

discrimination wherever it happens to occur in this, country.

Then it seems to me a statute that has to do with providin-g

and in uring that 85 percent of the benefite- go to the whites

would raise some serious constitutional questions.

QUESTION: Don't you think this case does?

MR. DAYS: I do not.

QUESTION: I know which side of the questions

you ar e on, but-

r R. DAYS: Well, it raises serious

QUE STION: These questions are not frivojlous.

MR DAYS: It raises serious constitutional questions

and I assume that is why th~e dase is before this Court. But

I think that when we are talking ab out Congress . desiring to

benefit minority contractors by providing 10 percent of a

1.
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$4 billion program, when we are talking a Federal contract

program that involves over $100 billion and we are talking

about one Program that lasts for a year --

QUESTION: I read all that material in your brief,

General Days and I didn't know if you are talking -. if this

kind of a de minimis argument or an argument that 9our brothers

on the other side lack standing, or what is it?

MR. DAYS: No, the argument is simply with respect

to the nature of the remedy. This Court I think has expressed

the view that when racial classification

QUESTION: You can t be just a little bit pregnant,

you kncw. If it is wrong, it is wrong.

MR. DAYS: Well 4 I think it is simply - I think

K it is en equitable question that in looking at what Congress

has don it is not ir reent that it has limited the thrust

and scope of this pr.ogrcm, as it did. I don't think the

constitutionality of the statute stands or falls on that

QUESTION: Precisely the same case, that a separate

statute that said $200 million shall be appropriated and be

E spent entirely for -minority business enterprises. And the

reason we are doing it is we want to remedy past discrimination

and we want to have more minority participation in the economy

1.: the ",utunre " They said it in words. Why would that be a r

difie ent case?

R . DAYS: Wl1: t'
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QUESTION: So the fact that it is 10 percent is

really relevant, isn't i t7

MR DAYS: I don't think it is irrelevant, I

don't think it is dispositive.

QUESTION: I took your treatment in the briefs

Mr. Days,- to be-that Congress, among other broad po ers, has

the right to experiment ;ith certain types of remediLal

MR, DAYS: Wall that is correct; and I think what

this re Cord reflects is that Cogres has over at least the

past a apeinted with different approaches to try

QUESTON: o you think Congoress hs th owrt

experia~en by saying that 50 perent of this $400 billion or

$200 billion shall go to Methodist subcontractors?

MR. DAYS: Woll I think that again one has to

Look at the situation in context. Clearly, if there has been

a histcry of systematic discr ina-ion against MethCdists,

then C-crgress has the right to experiment to determine how

to got at that particular issue. It is a 14th. Amendment

iolation if States have been discriminating. It would be

a 5th Amendment violation if the Congress used funds in a way

that supported the continuation of that discrimination.

But, that is not the case we are talking about

N7. ~~7 _ _ _5 
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QUESTION: Well, I had a feeling that you are

kind 'of saying that maybe at an extreme this case would be

bad but, since it. is only 10 percent and it is a fairly small

amount of the total proportion, Congress can kind of experiment

and tailor the thing.

MR. DAYS: Not at all J My position is that were

Cdngress to decide to extend this for 5 years or 10 years

based upon the history of iiiation against blacks, that

too wonid be constitutional.

QUESTION: What iU it were to decide that it was a

100-pe::cent set-aside, .not _a 10-percent set-aside?

MNe DAYS: f think that would be constitutional.

QUESTION : That wouldn ' t?

Mio DAYS: That would be constitutional.

QUESTION: M. Days, you have referred several

times to the 13th rAendment.

ETIO: ow does that help this particular

Statute?

incideats

basis for

MR. DAYS: idell, clearly with ::aspect to blacks --

QUESTION: Yes.

MR. DAYS: - victim of discrimination and

of slavery, the 13th Amendment provides an additional

this leqis ation.

QUESTION: Htow about the other categories o
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minorities?

MR. DAYS: Wellp I think that while this Court

has not addressed itself specifically to that issue,0 if one

looks at Santa Fe Railroad case and the fact that whites were

deemed to have been protected by 1981, one might argue that

other groups that could show a history of discrimination

in this country might benefit under the 13th Amendment. I

am not prepared to make that argument today.

QUESTION: The 13th Amendment uses the term

slavery-" Are you thinking about slavery-of Orientals in

Asia, cr where?

MRO DAYS: Well, let me just stay, Mr. Justice

Powell, with the position that it clearly can be used by

Congress to reach discrimination against blacks.

QUESTION: You have the 5 th and the 14th. 1 just

wondered why you refer to the 13th,

MR4 DAYS: Well I think that as the amicus brief

t w+ ias filed by a minority contracting organization, goes

nto that in some detail, as does the brief of the Legal

Defense Fund. I think there is ample evidence to support this

extension.

r. R. DAYS: Well, I think we have made the argument

that the 13th Amendment does 'apply) Section 2 --

QUESTION: No,. no you purport to rely on the 15th,
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but you leave that argument to your brief) too, don't you?

MR. DAYS: Yes. I think that when we talk about

the 15th Amendment we are simply talking about the-competence

QUESTION: The electoral franchise, which really

isn' t involved here.

MR, DAYS: Excuse me?

QUESTION: The electoral franchise is really not

involved here, is it?

MR DAYS: Our purpose for mentioning tho 15th

Amendment is to support the argument of the special and unique

competence of Congress. That is the only reason it is

i-nvolved.

I think, Your Honors, that what this case Gomde

down .:0 is the fact that the petitioners by saying. f:hart there

is no Iegislative record in this case with respect :o the

MB proiavsion are first wro.ng, because there is evidence. There

was er.dende in this record hat in the hearings with respect

to (21 there was testimony of discrimination against minorities,

that Tho money had not been distributed adequately with

respect to -minorities, there were claims o:? discrimination

against & uinorit contractors. And on the floor of the House

and thM Senate, the debates I think reflect this understanding

by Congagress, that there was not only evidence in the record

of this particular legislation but evidence with respect to

other attempts by the Congress to deal with the disadvantaged
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position of minority business enterprises.

The approach that Congress took to achieve this

end -- that is the 10-percent set-aside -- was appropriately

tailored, in our estimation. One has to remember that this

bill was designed to pump large amounts of money into the

economy very quickly. Applications had to be approved in 60

days an;d the projects had to be under way in 90 days.

;Congre s therefore had to adopt measures that would be

appropriate under these circumstances.

We think that the 10-percent set-aside was reasonable

in light of the 17 percent population of minority groups in

this cc.untryF the fact 'that we are talking about one program

extending for one year. And despite what the Petitioners says

there is no evidence that there was any intent to stigmatize

non-m.r ority contractors and non-minority persons by the

leg isla~t ion.

QUESTION: Would the constitutional question be

different if the set-aside had been 25 percent, which is stated

in the minority?

MR. DAYS: It would not have been different.

Again --

QUESTION: I think you indicated it wouldn't be

different if it-were 100 percent.

MRc DAYS: That is right, ThM is right.

QUESTION: I agree.
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MR. DAYS: I think that as we argue in our brief

the extent to which there might be other alternatives utilized

by Congress in this situation, they had been tried by the

Congress. There was the Small Business Administration Act,

there were legislative attempts to deal w1ith minority invest-

sment, there was an attempt to aceal with bonding for minority

businesses. And that Congress concluded . and I think this

is reflected in the debates on~ he minority- business enterprise

legislation - that those have simply not worked; despite

everything Congress had attempted to do, minority businesses

still remained,. i very sm all minority of those involved in the

construction business and were getting less than one percent

of the Federal contract dollar

Insofar as the Petitioners have argued that the

minority business enterprise provision violates title VI, I

think tzhat we have here, is legislation that in the same

document dealt with discrimination based upon sex. In other

words, congress was thinking in title VI terms at the same

time tnt it enacted the minority business anter prise

We think that these two provisions, that is the

' minority -business enterprise provision and title VI, can

operate in tade. and there is no antagonism between those

particular pieces of legislation.

QUESTION: Could women come in and say that the

............................
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statute was under-inclusive because it failed to include

them in the set-aside?

MR. DAYS: Well, they certainly could, Hr. Justice

Rehnquist. But -I think that the statute was demonstrate e

the extent to which Congress was trying to reach several

problem s at the same time with respect to -

nURSTION: Could they successfully do so?

MR. DAYS: I don't think so. I think that this is

an are-a where Congress is not required to deal with the entire

probleni at one times It can deal with what it regards is the

most egregious problems at first and then move toward address-

ing other problems as it gains more experience with resolving

the other problems. I don't think that there is any require-

ment that Congress deal with the entire problem at t;he same

time.

QUESTION: Could it have simply dealt with Oriental

contractors and not with black o4 Spanish-speaking contractors?

M I DAYSt I believe it could have.

When one looks at the minority business enterprise

provisi,.on, what one sees is the culmination of years of concern

by the Congress with the unique plight of minority business

enterprises. If we look at the general background, what we

see is a Congress that for 20 years has been~ trying to deal

with various forms of discrimination based upon race or ethnic

Origin. What we see is a Congress that has attempted one
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approach and where it has found that that approach has not

achieved the objective that was desired, seeking other

approaches.

And the voting rights area I think is a perfect

example, starting with the 1957 Voting Rights Act-and moving

up to the 1965 Voting Rights Act, and then amending that Act

in 1975. We see that in the Employment Discrimination

legislation in 1964 dealing with private discrimination in

employmantj and then in 1972, dealing with discrimination by

State a.d local government and by the Federal Government.

This search has also been true with respect to minority

business enterprises, starting with more general goodI faith

requirements and then moving to this particular provision that

constitutes a minority set-aside or a I0-percent div:'.sion.

UESION If we put to one side just for the

moment the justification as remedy for past discrimination

do you think the set-aside could be justified on the theory

[that Corgress might have thought it good for the economy and

the connunity as a whole to have greater minority participation

in tho construction industry- entirely apart from past

discrimination?

4R. DAYS: I think that Congress could do that.

Don't think we h ave to make

QUESTION: You haven't made that argument.

MR,. DAYS: We haven't made that argument, becauseF:I.
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I don't think it is necessary.

QUESTION: That would justify the statute even

though your opponent describes it as a "piece of the action"

theory

MR DAYS: Well, Mr. Justice Stevens, it is really

very difficult to write on a clean slate when we are talking

about m.Lority business enterprises in this country.

QUESTION: Well: I don't know much about discrimination

against -,we have talked about other groups: Aleuts, for

r example and you know there are some that there may not have

been a history, there may just-have been a failure -to participate.

And I n asking you whether youi think the Congress could

address the problem of the"failure to participate even if there

is nothing invidious about the history.

R DAYS: I think so. Under the 5th Amerc ment I

thank Ccngress ha-s a very broad authority tc insure that Federal

ads re not used in a di6riminatory manner or somehow

suPPortE discrimination that is out in the world.

QUESTION So one of the problems about resting
Entire.y on past discrimination is that the beneficiaries of

the legis-lation may well be people quite different from those

~who have sufered the ntost through history.

MR. DaS: I1 think that is correct, and that is why

am perfectly co bfortable taking the argument that you suggest,

that the power of the Congress goes beyond remedying spe Cfic
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identifiable disOimination

But that is not this case. We think that this case
can stand very fully on evidence of past discrimination and it

may not be necessary for this Court to reach that particular

consideration in the context of this record in this case,

QUESTION: Do you think there has been past invidious

discrimination against the Aleuta?

MR. DAYS: Well, Your Honore I coUd not e:patiate

r a ver y long time on that particular issue -Bt I think that

or people who are familiar with the Alaskan area and the

leutian Islands area, and certainly there a:e Representatives

~a he Cngress from that area and there have been conideations

y other Government agencies in the Eaecutive branch, that is
reasonable conclusion I see nothing in the record or anywhere

se that would rebut the assumption there was discrimination

ainst; those

UESTION It Is basically up to Cocngress, then,

is going to be included?

Rp DAYS: That is right i s unique competence
tlma:q -hese types of broad dete'm na t ion beyond what accord

admnintrative body

QUESTIoR: It evalutes the- past invidious disdrimination

failuse to get a piece of the action?

Th DAY$nk Y

Thank you.,

<1
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R CHIEF JUSTICE BURGER Thank you, gentleman.

The case ia submitted.

(Whereupon, at 11:13 o'clock, p.m., thecase in the

above-entitled matter was submitted.)
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