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Prt;mthe Boston Oommoﬁwe&!tﬂ.
THE FUGITIVE BLAVE ACT UNCONSTITUTIONAL.

.Soveral. weeks ago, Judgo A. D. Smith, of
the Snpreme; Court of. Wisconsin, discharged
from oustody “Sherman. M. Booth] scdused’ of
resouing 8 'slavs, upon the ground that the Fu.-
gitivo Slave ‘Aot waa unconstitutional and void,
Judgo Smith’s decikion is o dosument of groat
clearness and ability, aud wo intended, before.
this time, to publish it, or at least that part of
it in whioh ho eo clearly shows that Congress
has no right whatever to pass any such statate,
and vindicates the nccessity of tho State auc
thorities stonding up firmly against the urur-
pations of the General Governmoat. An ap-
poal was taken from the decision to the full
bench, and on the 19°h inst., at Madieon, Chief
Justice Edward V. Whiten, delivered the opin-
ion of the Court, (Justico Crawfird only dis-
sonting. ) svetaining the decision of Judgn Smith,
and re-aflirming tie order dischaiging Mr.
Boath. The New York Tribune of yesterday
cortains the decisiouin full. It occupies threo
oolumns of that paper, about half of which
space, howorver, is ceoupicd with incidental and
collateral questions, (some of them very ira-
portant, such ag,” for jortance, the right of o
Stato Court to take a vercon out of the custody
of tho United Stutes cflicers.)

Approoching tho question of oonstitution-
ality, tho Court consider tho argumens of coun-
sel that it has beon sottled by decisions of the
Supreme Court in referezco to tho statute of
1793, The Coust held that there are gertain
pointa of differenca between the law-of 1793
and the act of 1850, which are essential; and
that, thercforo, 8 decision of the oconstitution.
ality of one, does not, of necessity, embrace tho
other—oxoept, porhaps, as to the question of
the power of Congress. This point, so sbly ar-
gued by Judge Smith, is passed over by the
whole Court.  They ovnsider, in tho first place,
tho Constitution to be violated, bocanse the aot
atlompts to vest judicial powers in cfficers ores
ated by Congress, and unknown to the Consti-
tution; and, in the second placo, withholds
from the person claimed the right to o trial by
jury, bofure he can bo delivered up to tho
olaimant.

Upon the sccond point, tho Coutt quote the
worde of the Cunstitution, that no perzon ehall
bo deprived of his life, liberty, cr property,
without duo prooees of law; and also the lan.
guago of judioial decieione, that “due process
of luw ¥ means “ by indictment, or preseotment
of good and lawful men.” Tho plea that slaves
aro not poreons, within tho mosning of the
Constitution, does ot aveil, becsuss porsons
who are free are lablos to be nvrested and de-
prived of their liberty withous trial by their
peors.  We quote the ressoning on this point,
being the conclusion of the decision:

“ It will ho obsorved, that the cleimant can
go before any Court of record, or any Judge
thereof, in vacation, and meko eatisfactory
proof to such Court or Judge in vacation, of the
oseopo, and that the person csceping owes eor-
vice or labor to such party, N

“1¢ then becomos tho duty of the Court to
oouco o record to be wmade of tho matters eo
proved, and nlso o description of ths person
oscaping, and such record being cxhibited to
suy Judge, Commiscivner, or other cfficer au.
thorized by law to cause persons osonping from
servioe or Inbor to ho delivered up, shall be
held nud taken to bo conclusive ovidenco of
the fact of oseape, and that tho servico or la-
bor of tho person esoaping is due to the party
in euch record mentioned. This testimony ie
taken and this record is nade in the absence
of tho person to bo affosted by tho proceeding;
ho has no opportunity to cross exmmine the
witnebaca who deposo to the facts which are
thus conclugively proved; but without his
keowledge, evidence is maavfacturad, which,
by virtue of this act proves beyend quetion
thast ho is a tlave, and that hs has essaped from
sorvitude.

“Woare at o lots to perceive how this pro.
ceeding, by virtue of which o freemsn becowes
a elaye, can bo justly called *due process of
law, in tho sens? in which that languago is
used in the Copstitut’on. Wo are nware that
it has been said that the proecedinga before
the Commirgiozer do not determine the ques.
tion of ircedom or slavery, that the {ugitivo is
cnly eeot back to tho S:nts firom which he is
olleged to bave cscaped; and when he rouches
there, he is a freeraan or o slave, rs his slatus
shall bo determiaed by the locel law. I& i
further raid that theso proceedings ere analo.
gous to those by whioch the fugitive from jus.
tico ia delivored up, to Lo taken to the State
from which he has escoped; that a person
may ba arrosted by virrue imerely of iadiot-
ment, founded on nn efii lnvit, made before o
magistrate, cherging him with treison, felony,
or cther erime, commitied in in eomo other
State; und thet, upon the production of & copy
of the indistoient or cfiidavit certified ns nu-
thentio by the Governor or Chief Magistrate
of the Stato or Territory from which he fled, he
shall be delivered up, to bo taken back.

“1% 14 said, that as this proccoding does not
deprive the pereon of his liherty in the fense
in which that term is used in the Conatitution,
but merely delivers him up, to be taken to the
Stato whero, according, to the indictment or
aflidavit, the cffence wus committed, to bo dorlt
with according to tho local Inw, €0 neither do
thero proceedings accomplieh more than the

‘mero tranaier of the alleged fugitive to the
State where, ns'is claimed, he owes servicn or
laber, by force of the local law. Wo think
thie is & mistaken view of the question, The
fugitive from justice is delivered to an agent
appoint-d by the Governor of the Statz where
-tho offenco i3 alleped to have been committed,
without any adjudication upon the question of
his guilt or innocenos; in other words, he i»
delivered to the officer of the law, and is in the
custody of the law, for tho purpess of being
taken to tho Stato where alono ha cnn bo triey
for the alleged offeace. But the caso is very
difforent with tho allcged fugitivo from Iabor.
Toero is an sdjudiontion before the Commis-
soner that he owes eervies or labor, and that
he has escaped. By force of the act of Con.
gress under consideration, the record made iu
tho Stato from which ho is &aid to have ce-
caped, is conolusive ovidonce that his status is
that of a elave.

“The Commiszioner i3 obliged, if his identity
is provod, eo to adjudge, and the certificatc
which is given to the claimant is given becauee
tho Commissioner has go adjudged. Moreover,
the Comnmissioncr enn only give the certificate
to tho claimant, who mauat bo the person te
whom the Iabor or service is due, his sgent or
attornoy, and it is given to him for that reason.
It ia not material to irquire what the condition
of tho person will bo whou he bas been taken
to tho State where the labor or sorvice is said
to be duo. Ho may rezain his freedom ; but ii
hie doeg, it will be by forca of tho law of the
State, and not by virtuo of the act of Congres«
under consideration; for under that he has
been adjudged o slave, and by force of it he
has beon taken a3 a slave, by tho person ad-
judged to be'his owner, his agent or attorney,
from the State where ho was arrcsted to the
Stato from which he isclleged to havs cscaped.

“We aro thereforo obliged to concludo that
the alleged fugitive from labor is taken back to
the State from whioh he is said to have cs
caped, not as a person mierely obarged with
being a elave, but as a porson who has becn
proved and adjudged to be a slave, and, a3 we
believe, without duo progess of law—without
having his rights paseed upon snd determined
by o jury of his peors. We think it escential
that his right should be maintained by all
courts and all tribunala, and for tho roasons
above given we must affirm tho order made in
this onse, disoharging the relator.”

Woe hail this deoleion of s highly respeot-
able State Coutt, as evidence of a tendency in
public. seatiment towerds a hoalthy state on
this subjeot, As the Unitod States Court is at

resont. constituted, it is the agent of the slave.
golding power, and must be expezoted to ‘con-
form in ite deojsions to the will of that power,
But the. judicial opiqiou of tho conntry at
large is rapidly changiog. Judge Huar, in his
recont charge, clearly indicated his opinion of
tho unconstitutionality of tho act; many emi.
nent ex-Judges, like Hornblower, of New Jer-
eoy, and Hutchinson, of Vermont, '

and law
of the highest rank, like Chgm-aﬂigxr&?

and Robert Rantoul, jr., have held the same
opinfon. .2

Eacoursged by:this bold opinion of the Wis.
conein Court, wa oannot doubt that before long
tho Northern courts genorally will come o the
samo conolusion ; and then, in face of the mass
of judicial opinion in the lnrgest scotion of the
sountry, tho Iaw oannot stand, but must he
materially modified or ropealed. Let it be
pronounced by tho Judges unconstitutional, ay
1t has been adjudged by the people to beinhu-
msn ond wicked, and it will soon be ewept
away from the statute book which it disgra.
06B. . :
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