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rHE OBERLIN HABEAS CORPUS.

DECISION OF THE 0HIO SUPREME COURZY.
From the Columbus State Jovrnal, May 31

Phe decision of the Supreme Court, in the appli-
cation for a discharge of Bushuell and Langeton,
convicted of a violotion of the Fugitive Slive Act,
at the rccent term of the United States District
Court for the Northern District of Ohio, was an-

" nounced yesterday nfternoon, nll the Judges being
present, _The decision of u majority of the Court—
namely. Chicf Justice Swan, and Judges Seott and
Peck — was against the prayer of tie ruais.
Judges Brinkerhoff and Sutlitf dissented from jthe
majority of the Court.

W hatever may be the co
upon tho decision rendered
Court, the peoplo of Ohio wil
s the deliberate judgment of the big
the State, and will respect it accordingly.

We give below s synopsis of Judge Swan’s
opinions, o had hoped to bave given tho opinion
entira in this issue of our paper, but it was tetained
by Judge Swan for revision. The synopsis, how-
ever, presents the main points :

JUDGE SWAN'S OPINION.

Judge Swan, Scott and Peck held :

1. That the Provisio'us of art, 4, section 2, of the
Constitution of tho United Stdtes: © No person held
ta service or Lihor inone Sgate \mc}er the laws t.hc_re- 1
of, cscaping into another, shull, in consequenco of
any lnw or regulation therein, be discharged from |

i labor, but shull be delivered up on

nflicting popular opinions
4 by » majopity of -the
1 doubtless regavd it
¢ highest tribunal of

|

such service or v ‘
claim ot the party to whom such service or lubor
1y be due,’ guarantees to the vwner of an escaped |
slave the right of reclamation, . .

IT. That » citizen who knowingly and intention-
ally interferes with, for the purpose of rescue, or|
rescues from the owners, an escaped slave, is guilty
of a violation of tho Constitution of the United
States, whether the Acts of 1793 and 1850, com-
monly called the Fagitive Slave Laws, are unconsti-
tutional or not. )

[I[. That the question in this case is not whether
the Fugitive Slave Act of 1850 is unconstitutional
in respect to the appointment and (puwcrs of com-
missioners, the allowance of a writ of habeas corpus,
tho mode of reclamation, &eo., but whether Congress
has any power to pass any law hatever, howeser
just and proper in its provisions, for the reclamation
of slaves, or to protect the owner of an escaped sluve
from interferenco when duly asserting his constitu-
tional rights of reclamation. . .

V. That Congress, from the carliest period of the
Govornmont, has, by legislative penalties, vindicated
the Constitutional right of the owner of elaves
against unlawful interforence. o

V. That such legislation was sdopted in 1793 by
the [[d Congress elected under the Gonstitution, com-
posed of many of the members of the Uonsention
who framed the Constitution ; hns, from that dgy to
this, been nequiesced in by all departments of the
Government, Nntional and State ; and the legislative

wor of Congress on this subject has been recognized

* by tho General Assambly of the Su\to{ el(' Otllngtu(\]
” ‘m;%'ﬂ’,%eﬁr‘x)s‘;mxchsfx ,D i?\lcﬂ?ﬂ?x{) ,“H! i%d}s‘,e()n llfocr-
nia, by the Supremo Court of Ohio on the cireuit,
and, indeed, by the Supreme Court of every Stato in
the Unior, whero the question has heen mada, and
has never beon denied by the Supreme Court of any

State—the Courts of Wisconsin, notwithstanding

the popular impression, not forming an cxception.

VL. 'Tho right to rescuo_escaped slaves from their
owners being denied to all citizens of the United
States by the Constitution ; Congress having prohi-
bited it, and enforced the probibition by penaitics;
the Supremo Court of the United States and Courts
of the Frco States having recognized and acquiesced
in such legidlative prohibition and punishment ; if
the question is not thus put beyond the reach of the
private personal views of Judges ; and if they possess
judicial discretion or power to overrule, on the sutho-
rity of their individual opinions, this unbroken
current of decisions, and this acquiescence of the
States of the Union, and change the sottled inter-
pretation of the Constitution of the United States;
then there is no limit and no restraint upon Judges
making, at any time, and under any circumstances,
their own individual opinions the arbitrary inter-
preters of the Constitution.

VIL. Whatever differences of opinion mny now
exist in the public mind as to the power of Con-
gress to punish rescucs, a8 provided in the Acts of
1793 and 1850, no such vital blow is given either to
constitutionnl rights or State sovercignty by Con-
gress thus enacting u law to punish a violation of tho
Constitution of thoe United States, us to demand of
this Court the organization of resistance. If, after
mora than sixty years of acquiescence by all depart-
ments of the National and State Governments, in
the power of Congress to provide for the punish-
ment of rescuers of escaped slaves, that power is to
be disregurded, and all laws which may be passed by
Congress on this subject from henceforth aro to be
persistently resisted and nullified, tho work of rev-

" olution should not bo begun by the conservators of
the public peace.

Judge Scott orally assented to the foregoing, as
embodying his views, especially in its conclusions ;
aithough he intimated that he would, in a written
opinion, modify somo of thedetails.

Judga Peck delivered an eluborate written opinion,
coinciding with Judges Swan and Scott, comprising
a review of thg decisions of the Courts, and parti-
cularly of the State Courts, upon the questions in-
volved in the case, and treating the whole matter as
o res adjudicata.

Judge Sutliff also read a dissonting opinion,
taking the ground that, aceording to the cstablished
rules of construction, no authority for Congress to
pass the Fugitive Act could bo found in the Con-
stitution, . : .

Judge Brinkerhoff also disseated from the mujority
%f Ithe Court, in a forcible opinion, which we give

clow.

JUDGE BRINKERHOFF¥'S OPINION,
Judga Brinkerhoff said—Since the close of the
argument of these cases—Sanday, and & visit to my
family intervening—I have not had time to do more
than hastily to sketch a brief outline of my opinion
on the questions they present. This I give,and I
may, or may not, as leisure or inclination may
prompt, comsmit them to paper, with the reasons on
which they rest, mors fully and in detail hereafter.
I, Undor the advice of the District-Attorney of
the United States, the indictments under which the
relntors wore convicted are appended to, and forma
part of, the return to theso writs. The question
. whether they charge a crime ur not is, thercfore,
bolore us. Both indictments aro fatally defectivo
ift this, to wit, that neither of them avers that John
vas hald to service or labor in the State of Kentucky,
* t under the laws thereof.” 24 section, 4th- nrticle,
Constntthon United States, . o
1. This defect is not o mere orror or irregularity.
If it were, 50 far as this point is concerned, we should
ba obliged to remand the prisoners ; for thowrit of
habous covpus eannot be made to perform the fune-
tions of & writ of error. But2d. ‘This defect is an
illegality. The averment omitted is of the essence
of the crime; without the fact omitted to be averred
thera is no crime ; for it is no crime to rescua from
eustody o person held to service or labor in another
State etherwise than ¢ under the.laws thereof.” I
there was no -erimo charged in the indictment, the
judgment of the District Court of the United States
under which the relatarsave held, is caram nor judice
and void; they are illegally restrained. of " their
Jibarty, and they ought to be disobarged, . ' -,
IL.” '1. - The indictment sgainst Bushnell contains

. |
but one count, which chargoes the Tescue of John
f theclaimant of his |

from the custody of an agent o n
Iabor and scrvice in Kentucky—dJohn having been
arrested und held in custody without warrant orany

lor of 1 TOCESS.
wIt :pp;;{nl i f the record which

rs, then, on the face of | 3
is made n part of the return to this writ, that here
was a person domiciled or ﬁojoummﬁ in Ohio, a free
State, and therefore presumed in law to be g free
man, ¢unrensonably seized’ and * deprived of his
liberty.” mot only * without duc process of law,’

. but without the pretence or color of any process
whatever. This arrest and custody was in direct
contravention of the fourth and fifth articles of the
amendments -to the Constitution of the United

, States. The rescueof n person thus ¢ unreasonably
seized,’ and ¢ deprived of his liberty without due
process of lnw,? cannot be a crime ; and any statute

i or judicial procedure which attempts to make or
trent it as a crime, is unconstitutional and void.

2. The indictment sgainst Laogston has two
counts ; the first of which is entirely similar to that
aguinst Bushnell ; ‘and the second of which alleges a
similar rescue of John while arrested and held in

. custody under o warrant issued by s Commissioner
of the Cirecuit Court of tho United States, author-
ized by act of Congress to issue such warrant, and,
under the authority thereof, to arreat, holt_i, z\n_d Te-

| move the person deseribed thercin to & foreign juris-

' diction ns n slave.

. The acts of Congress referred to clearly attempt to
confer on these Commissioners the powers and func-
tions of a court; to hear and determine questions of

Iaw and of fact; and to clothe their findings and de-

| terminations with that conclusive authority which

 belongs only to judicial action. And the issue of’
the warrant mentioned in the indictment was a judi-
cial act.

‘I'hese provy

- - . e o fee—za
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to, and all warrants issued under ghcm, are uncon-
owing reasons:

stitutionul and void, for the foll .
These Commissioners are appointed by the Circuit
Courts of the United States only; hold their oftice
at the will of such Covurts, and are paid by f.ees.‘
Whereas, by the express provision of the Constitu-
tion of the United States, (Art. 2, See. 2, and Art.
3, Sec. 1,) the judicial functionaries of the United
States must ba appointed by the President, by and
with the advice and consent of tho Senate, hold their
offices during good behavior, and receive n fixed com-
pensation which may not be diminished during their
continuance in office.
Plie warrant of such a commissioner, therefore, is
a nullity ; it could nfford no authority to hold Joha
in custody ; and to rescue him from such illegal
custody could not, by the law of the land, be a
crime ; und therefore the imprisonment of Langston,
hy way of punishment of such pretended erime, is
an illegal restraint of his liberty, and he too ought
therefore to be discharged.
1II. These relators ought to be discharged, be-
causo they have been indicted and convicted under
an act of Congress upon o subject matter, in refer-
ence to which Congress has, under the Constitation
of the United States, no legislative power what-
ever.
As to the correctness of this (Yroposition,' there
does not rest on my mind the shadow or glimmer of
a doubt. ’
. The Federal Government is ono of limited powers ;
* and all powers not expressly granted to it, or nec-
esury to carry into cffect such as are expressly
granted to it by the terms of the Constitution, are
reserved to the States or the people.  Amendments,
Art. 10,

¢ No person held to service or labor in one State,
under the luws thereof, escaping inte unother, ghall,
in consequence of any law or regulation therein, be
discharged from such service or Jabor, but shall be
delivered up on claim of the party to whom such ser-
vice or lnbor may be due.’ Art. 4, See. 2.

This is the only clause of the Constitution from
which anybody pretends to derivo, or in which any-
body prefends to find a grant of power to Congress to
legislate on the subject of the rendition of fugitives
from lnbor. I can find in it no such grant. The
first part of it sinply prohibits State legislation hos-
tilo to the rendition of fugitives from Jabor. Soch
fugitivo shall not be discharged *in consequence of
any law or regulation’ of the State into which he
shall escape, * but shall be delivered up.’ By whom?
By Congress? By the Federal suthoritics 2  There
are no such words, and nmu EuCh-IBE I3 ieeed T

o preceding portion of this article, :

Art, 4. SeC. 1. ¢ Full faith and credit shall be
given in exch State to the public acts, records, and
Judicial procecdings of overy other State. And the
Congress may by general laws prescribe the manner in
which such acts, records, and proceedings shall be
proved, and the effect” thereof.” Here, in ‘the fivst
place, is n compact botween the States res) cetively—
an agrecment of the several States to and with each
other, that the ¢ publie acts, records, and judicial
proceedings’ of each shall have ¢ full fuith and cre-
dit ’ given to them in all.  Had this section closed

. here, would any one claun that it embracea any

grant of legislative power to Congress? T think
| not. But the framers of the Constitution thought
that Congresa ought to have the puwer ¢ to prcscﬁbc
the manner in which such acts, records, and proceed.
ings should be proved, and the effect thercot;’ and
.hence they gave the power in express terms, -When
they intended a grant of power to Congress, and not
a mere contract stipulution by, or injunction of duty
upon the States, they say so, and leave us no rouwn
for eavil on thesuhject. But let us go on,

Sec. 2. ¢ Tho citizens of cach Stute shall be enti-
tled to all prisileges and immunities of citizens in
tho several States.’ : :

¢ A person charged in any State with treason, fel-
ony or other crime, who shall flee from justice, and
Le found in another State, shall, on dempnd of the
Executive anthority of the State from which be fled,
be delivered up, to be removed to the State huving

Jjurisdiction of the crime.’ -

That these clauses of section two are mero articles
of compact between the States, dependent en the good
faith of the States alone for their fultillment, I sup-
pose no one will dispute. They do not confer upon
Congress any power whatsoever to enforce their ob-
sersance. LThen follows the last clause of section
two, in respect to fugitives from Jabor or service,
first quoted. And this, Jike sll the other preceding
_clauses of this article, except tho first, is destitute of
nny grant of power, or even allusion to Congress or
the Federal Government, Now, if a grant of power
to Congress was hero intended, why this silence? Ii
the framers of the Constitution intended a grant of
power to Congress in- this cluuse, why did they not
say 50, a8 they did say in the first section, in respect
to"* publio acts, records, and judicial proceedings*?

It scems to me that no rational answer ean be
given to this question, except by o denizl of such in-
tentions, [Expressio unius exclusio alterius, is a
legal maxim us old as the common law. The ex-
press mention of one thing implies the exclusion of
things not mentioned, It is the dictate of reason
and common sense. Itis a maxim which applies
alike in the interpretation of contraets, statutes and
constitutions. Its application was never more obvi-
ously proper than to the question before us; and

“when applied, it seoms to me to bring with-it a
force liu{)n short of mathematical demonstration.

Thus far I bave reasoned as if we were ignorant of
the history of the Constitution.: But a glance at
that history confirms’ the conclusions to which we
are brought by the ordinar; rules of interpretation,
and makes ¢ assurance doubly sure.” - .

The Articles of Confederation under which the
struggle for independence was carried through, and
for which' the present Constitutioh of the United
States is o substitute, contain nothing but articles
of compact. The fulfilment of its obligations was

. dependant upon the faith of the Statesalone. The
Congress could make requisitions, but had no power
to entorce them.: A DR
-+ Apnin: Certain provisions of the ordinsnce of
1787, for the government of the territory north.west
of tho Ohio river, were in express terms declared to
Yo ¢ articles of compact.’3 S .

Noxw, every one of the ciauses of the fourth arti-
clo of the Constitution above quoted were borrowed:
and transferred, with slight verbal alterations, from |
tho-Articles of Confederation and the Ordinance of
1787—the first three from the former, and the last
from the latter—with this exception only, that to

-the first of these clauses wasadded a grant of power

to Congress to prescribe the manner ol .proof and ef-
fect of publie acts, records, and judicirl proceedings.
Here, then, we have certain articles of compact—ad-
mitted or declared to be sach, snd nothing more—

Tborrowed and: transferred from .one instrument. to
another, with no intimation of any: change of their
character as articles of compact, except In a single
instancewhere  the change is. expressly declared.
The inference scens to mo to be irresistibie, that, ex-

-eept 80 fur'as the change: ia expressly declared, they

d, after the transfer, the same as they were
before—axticles of compact, and nothing elso.”

1 conclude, therefore, that the States are bound,
ein fulfilment of their plighted faith, and through th
medium of their laws, legislation and functionarics,
to deliver up the fugitive from servics or labor, on
clnim of the party to whom such service or Inbor
may be due under the laws of another State {rom
which the fugitive has fled. But the Federal Gov-
ernment has nothing to do with the subject, nnd its
interferfnee is sheer usurpation of a power not grant-
ed, but reserved.

Bat, it is said, the question is settled, and our ar-
gument comes too late, I deny that it is settled,

The federnl legisliture has usurped a power not
%mnted by the Constitution, and a federal judiciary:
has, through the medium of reasonings lame, halt-
ing, contradictory, and of fur-fetched implications,
derived from unwarranted assumptionsand false his-
tory, sanctioned the usurpation. Ideny that the
decisions of o usurping party in favor of the validity
of its own-assumptions can settle any thing.. It is
true that the courts and legislntures of several of the
States have decided in the same way ; but they havo
been decisions of acqui rather than of original
and independent inquiry, The fact thatsuch jurists
as Hornblower, Walworth and Webster thought on
this subject as I think, shows that the question is
not settled. The fact that & majority of my breth-
ren, as I understund thein, admit that:if this were'a
now question, they would be with me, and that they
yicld the strong leanings of their own minds to the
force of the rule ofires adjudicata alone, proves that
this question is not sottled. The truth 1s, it is not
till recently that the mass of intelligent and inquir-
ing mind in this country has been Brought to bear
upon this question. 1t required - the'onactment and
enforcement of the Fugitive Slave act of 1850, over-
riding the most sacred and fundamental goarantics
of the Constitution. and dierneanline in its nravisions
even the decencies of legislation, as if for the very
purpose of irritation nnﬁ humilintion, and the fine
und impriconment under it of white men for the ex-
ercisa of the ‘instinctive' virtues of humanity, to
awaken geueral inquiry. That inquiry i now guing
forward,” And so surcly as the matured conviction
of the mass of iptelligent mind in this country must
ultinmtely control the operations of Government in
all its departments, so surely is this question not
settled.  When it is settled Tight; then it will be
settled, and not titl then, '

But, cotemporaneous constraction is appenled to.
I admit its weight, and ita title to respectful con-
sideration. Butcotemporaneous construction speaks
with a divided voice. It is truc Congress, as early
ns 1793, legisluted for the return of fugitives from
labor. But nearly it not quite every one of the old
States had also Iegislated on the same subject in ful-
filment of what they deemed a matter of constitu-
tional obligation resting ou them. And such legis-
Iation-on the part of tho States, old and new, con~
tinucd until the Sapreme Court of the United States,

in the Prigg case, us late us 1842 (16 Peters, §39),
assumed. for the Federal Government exclusive nu-
thority over the subject. And those who appenled
to cotemporaneons - construction should themselves
respect it, From the foundation of the Govern-
ment until within the.last ten years, 'Congress
cluimed and exercised, without question, full and
complete legislative power over the Territories of the
United Statés; and as early as 1828, in- American
Insurance Compnny ngt. Canters (1 Peters, 546),
the Supreme Court of the United States, Chief Jus-
tice Marshall delivering its opinion, unanimouely
decided that in the Territories; Congress rightfully
exercises the ¢ combined powers of the General and
of & State’ Government,’ ~ Yet in the recent case of
Dred Scott agt. Sunford (19 Howard, 393) all this
is overturned nnd disregarded, and the whole past
theory and practice of the Government in this respect
“attempted to be revolutionized. by force of a judicial
-ipse dizit. We nre thus invited by the Court back
to the consideration of first principles; and neither
i ty have a right

1it nur those who rely on its authori
"to complain if we aceept the invitation. -

1 know of no way other than through the action
of the State Governments, in which the reserved
rightsand powersof the States can be preserved, and
the gnaranties of - individual Jiberty be vindicated.
The history of this country, brief ay it ie, ulrcady
shows that the Federal judiciary is never bebind the
other departments of that. Government, and often
foremost, in the ussumption of non-granted powers.
And let it be finally yielded that the Federal Govern-
Vi d8eip the las Fesort,. the authoritative judge of
nd Ninitations of the Constitution which the framers
| of that instrument o jealously endeavored firmly to
fix and goard:will soon be, if they are not already,
abliterated ; and that government, the sole possessor
of the only means of  revenue in the emplayment of
which the people ean he kept ignorant of the extent
of their own: burdens, and with its overzhadowing
Eatwmlge, attracting to its-support the ambitious

y means of its honors, aund the mercenary through
the medinm of its emoluments, will speedily become,
if it be not already, practically omnipotent,

These were my upinions, freely declared, for years
hefore I had the honor of a scat on this bench ; and,
having learned nathing during the pendency of these
eases to change, but wuch to confirm them, I know
no reason why 1 should hesitate to avow them now.

I give my voice in favor of the discharge of the
relatora.
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