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THE DAILY ADVERTISER AS COUNSEL
POR’ JUDGE" CURTIS.

Indisidual opinion produces little effect; but opiniot
broaght into a foous is able to wrinkle up, and to mak-
itself folt through even the tough hide of a rhinoceros,
or the hard skin of a crocodile. The concentration, by
the douhle lens of public mectings aud the press, 91‘ the
senttered rays of popuinr’ indiguation, begins ta make
even Judge Curtis, nnd the clique to which he belongs.
feel n little uncomfurtable. It has prompted to the in
terposi!i;m between himaod }h'gs powerful burning 3"“55 -
of a wet blanket juthe shape of threo or_four column:
of the Boston Daily Adcerliser; but. tha-relief to he
obtained by such n palliation will, it is ta be sppre-
tiended, prove very transient, to be followed, pechaps.
by now singings, still more sharp. B

Whatevér may have been- the case, in times past,
the uotion, that courts nud judges nre nat proper sub-
jeets of popular criticism and of public pﬂi{llf‘d_"""s;‘m'
is now entertained by  very limited numiber of very an-
tiquated individuals. - Cousidering the vast range taken
by the juliciavy; considering how wmuch is invoived in
the interpretation and execution of the Iawe; consider~
ing that it rests with the judges to say whether. they will
recognize nnd execute, s binding eoustifutional enact-
ments, the ncts of the legislature; surely thereis no de-
partment of the government that demands from the
lovers of liberty, and the zealous ndvocates of human
righte, ench vigilant watchfulness, such perpetunl over-
sight, such searching criticism, and,—where the inten-
tion is appurent to eonvert this great power into an in-
strument of despotism,~—such bold and unsparing de-
nuunciation. ' ' .

Least of nll has Judge Curtis or his advocates any
right to expect; that, in a case where the privilege of
public discussion is divectly brought into qu_éslion, pub-
lic meetings and the press will wait in silent submission,
without venturing to utter a word, leaving It to his un-
assisted wisdom nnd unaided and unsustained conscience
und good feeling to say, whether public discussion is to
be muzzled or not !

It is not Theodore Parker and Wendell Phillipg, nlone,
whao'are put on trial by the indictments recemly found
against them,  They nre ilulic!cd, ng it were, in n rep-
resentative capacity, The pretemled law under which
those indictments have been found amounts, in’ sub-
stance, to this : That men are to he held personally and
criminally responsible, not only for the acts which they
do, or which they specifieally counscl, and distinetly
‘point out to others, as proper to be done, but for all
acls which happen to be done by any body, the per-
formance of which might naturally follow fram theopin-
inns which they publicly express, and the advice which
they publicly give! Whoever declares auy act of the
legislature unconstitwtionn), and therefore void, and
aldg, in the snme breath, that unconstitutional laws,
the execution of which involves a cruelty nnd a crime,
ought to be resisted to the death—though he recom-
mends no particular act of resistance, which is earried
with effect, or even exerts himself to prevent such par-
ticular nct—is yet,ifany such act of resistunce happens,
-to be held personally and criminally vespansible fur it.

This, we unilerstand to be, when sified to the bottom,
the ddctrine of Judge Curtis; and certain it is, that anly
upon & dactrine quite as broad ns this can the indict~
ments referred to be sustained, Now this doctrine, it
is evident, goes the entire length of subjecting every
man who ventures to protounce nny enactment uncon-
stitutional nud unjust, to the danger of being himself
inlicted as 4 party to every act of resistance to the ex-
ecation of  the casctmaent which he thus denounces—
since it eanuot be denied, that to stigmatize un enact-
ment as unconstitutional and cruel, does tend ta pro-
vake resistance to it.

Had this attack upon the right of the public expres
sion of fecting and opinion been hazarded in support o)
the most uecessary and beneficent legislation, it eould
not have faileld to provoke imlignant eondemnation ; and
how can any thing less be expected when it is resorted
to in behalf of a piece of Jegislation so uiterly abhor-
rent ns the Fugitive Siave Act?

It is in vain for the Daily Adeertiser, or any other
newspaper, 10 nttempt to puc those who are to be tried
fur resisting the execution of the Fugitive Slave Aet,
on the same level with onlinary calprite. Ordinary
culprits resist the law for the sake of some epecinl ben-
efit to which they are not justly entitlel, to be derised
to themselves of to some other individual in whom they
feel n special intevest.  Resistance to the Fugitive Slave
Act grows out of no such private ends. It is n politi-
calact. It isa deninl of uny authority in the govern-
ment to enact any such Iaw: These Fugitive Shve Act
indictments are not proceedings in the ordinary adinin-
istration of eriminnl justice, As the nets of resistance
on.which they are founded nre protests ngninst the pre-
tended law known as'the Fugitive Slave Act, so these
indictments themselves, on the ather hand, nre no bet-
ter than partisan efforts to bestow on that disgraceful
picen of legislation the attributes, authority and re-
speetability of law, ~ Mr. Benjamin R, Curtis, seated on
the hench of the Cireuit Court, instructing Grand Juries
to find indictments, and especinlly such indictwénts
ns those against Messrs: Parker and Phillips for re.
sistance to the Fugitive’ Slave Act, or instructing
Petit Juries to bring in verdicts of guilty, in spite’ of
hia silk gown and his title of Judge, is preciscly neither
move nor less the very sawme zealous patisan, wha,
as o practising attorney, solicited and obtiined frem
the Inte Marshal of this district, the opportunity to
give anil to print an opinion in faver of the constitu-
tionality of ihat infamous act.” Without, therefure,
eithér controverting or subseribing to the culozies heap-
el by the Duily Adverliser upon Judge Curtis, in their
application to him as o member of a tribunal for decid-
ing ordinary questions df legislation, we must take the
liberty to say, that 1o the puint in behnlf of which they
are urged, namely, the fitness of Judge Cartiy 1o sit as
s Jwlge upon the trial of Messrs. Parker anl Phillips,
they have ho application at all, The very subtlety and
ingenuity upon which legal reputations are gencrally
founded ave capable of becoming, in the hands of o
partisan, deadly weapons of offence; and what parti-
sans will do, the A Jverliser has itself told us, having, in
attempting to draw the portraits of other peaple, hit off
quit n recognizable likeness of Judge Curtis himself!
Whitever donbts the Duily Adcertiser mny enter-
taiu either ny to the fact, or.as to any body’s real be-
lief in the fact of Judge Curtis’s ¢ unfituess to hold the
ecales of justice between Messrs, Parker aud Phillips,nad
tlie government thul.pmsecu(t:) them,” it certainly does
not require more than half an cye to perceive, that,in
these particular cases, Judge Curtis is not Judge only,
but Jadge-Advecnte also,” at once, according to the
practice of couris martin),~the sort of tribunal, it must
be confesseil, best fitied Jor the administration of the
Fugitive Slave ,\c'(,._.]u.lge and prosecuting officer ns'
well 3 in this business, as nt the Funeuil Hall Bnion
Meeting, the double, aud, ia fact, Mr. District Attor-
nev Hallett. ’ ' :

“‘hen, again, as fo the alleged slander, at which the
Daily Adverfiser is so jwlignunt, that Mr. Curtis
bought the office of Julge by his ndvocacy of the Fugi-
tive Shive Act, which be is now so straining himsel!
and the Iaw 10 enfurce i—Does the Advertiser really
imgine, will Himt Journal venture to say, “that had
Mr. Benjumin R. Curtis taken the game pains to ﬁnq
an opportunity for publishing an opinion unfavorablé
to the constitutionality of the Fugitive Slave Aet, that
he did publicly to endorse it, be would ever have at-
tain:d 1o his present office 2 . )

" lis appuintment s Juige, and his sdvocacy of the
Fugitive Slave Act, stand iu too close and intimate s
relutivn ever to be dissevered ie the public mind, or tv
leave him, as to prosecutions under tbig act, at M? in
the positien of an unbinssed ‘nnd ?f})pqr.t.iul v”‘.’"‘f“i’,"‘?’
tor of justice. The opinion, 80 very tiue fo. its pur-
pose, nhich the Advertiser has succeeded in drawing
aut from Mr. Eliznr Wright, as to Judge Curtis’s meth-
ul of trying his case, may serve to eatisfy that journu_ﬂ
that its own exalted estimation of Judge Curtis’s fair-
ness and impartiality is oot qvui!e 80 u'niverga_[ 83 it
scems to-have supposeds - Tt b e

S

__ Wecome now to_another nlleged =
“the Daily Advertiser is not less iﬁdig:mdi? Wby
conslru_ctinn of juries,’—n phrase ‘luoted'“ﬂ ol
tinies over with specisl emphasis, ang “ll'lch“r !ty,!
nal siys ¢is no less than o charge thyy ‘:".}hy.
“were packed by the Court fo- the Purpose nr‘ L
o conviction.” The Advertirer scems vq Fresy
“some eitizen of Bostou shrsld make this
owa signatare—an anxiety evinced ere
-quite unusual in that journal, of regqr
give er.n‘phfﬂsm to it Tb:u.. perhaps, might be
convenient by way of farnishing an ol joet of i t
“as to draw off attention from the pig at is “ho
“meanwhile, 1ilt such object of attack be fory
~will be well cnough to inquiré whether the ¢
s set forth by the' Daily Advertiser, ig ngt int oy
. . ! ey
In the cnies altuded to,—the trials of ¥y, Wrigt iy
others charged with resisting the Fugitive gf\‘ﬂ
- by assisting in the reseue of Sh:\d;-,,cb‘_“_“;':’;\:t ;
+ juries packed hy the Court, for the Prposs of :( the
ing a convietion*? The Judge nllowal_mg“i'?“f
on thqs-e Jjuries ‘f}’° did not Girst plalge 1,;,,,“‘{";;,
away his own opinion 83 10 the constiutignygy 4”
_ Fugitive Stave Act, nt the dictation of e ben{\,‘ N
tendency, and no doubt the intention, of the qu"!‘:nc A
put was, to seenre juries of slnrc.catchm' n inl:‘
nothing but a jury of slave.catehers coul] [,., Iﬂ‘!‘
nupon to return n venrlict of ‘conviction 3 apg ;“‘_‘
Jjuries. were not secnred, 5o thanks 1o tlye beney L::\
_,NP law nor shalow of law, whiah anthorized (he .m;
to suhject the jury to this inquisitian, hus Setbeapn
* duced 5 and if n jury thus picked out i oty "
sp:\?kcfi by the Court for the purpose of mﬁ:ﬂ
conviction,” we wish the Duily 3 lvertiver wo-ﬂI:l‘
the trouble to stato to what cases it considery g,:
phrase eon properly. he applicd.
_-. Meanwhile, the public ought to e much
the. Adrerliser for n piece of fuformation, whih, 7
“true, s important.  That jouraal, in its long Aty
makes three statements as to matters of fact, 1'.“;
. these statements have alrevly been contridicte] iy
-own columns,—one ‘of them by Dr, Howe, sl P
other by Mr. Wright. We hupe the thir} i B
the one to which we now refer, may uot tar, ot w'u k
“equally unfounded. This third statemeng s, it sty b
Judge Curtis came upon the bench, the Jurers o, B
United States Circuit Conrt hat, by long usrge, l'.c;
summoned entirely from the maritime connriey sl
towns, [a slight mistake, by the way; they weee 1t
summoned enfirely, though they were minly, frongy
_counties and towns stated,J which pr;\cl')s:e‘hﬂ;lﬁh
tis veforimed by causing n ¢ Roster® to )e wleetyy
-the cities and towns in the Commonwealth, o thy ;. §
rors for United States courls might be drisn iy py,, BB
tion from each, in numbers proportionel to their o ¥
Intion—* thus,’ says the Alverliser, *infusing gty [
administration of the civil and criminy) law the ey
element, which is certainly as favoralle to lihertg ot E
kinds as any elpment of which n jury cin beormpagr

It is highly pleacant to hear of any * refurm’ !
out by Judge Curtis, and uot Tess o of anything Ly
by him ‘fivorable to liberty.” DBat tha impet
equity, no less appropriate to the editoridl ehip
than. to the Julicinl beach, however oftens ity
with both, requires the allition, ta this historg ofus
important political reform, of some little incident. e
unknown to the Daily A Iverfiser, or which, iftwr {
that journal did not think it necessary or projary
state.

Pending the trinls of Mr. Wrizht and othersalmly
referred to, the attention of Judge Curtis way ety
by the counsel in thase eases, ta the illegal suemss
carding to which the juries for the Unitel Staies ez f
were exclasively drawn from n select and limitedezs.
ber of towns. This practice. was, as the fludie
states, anciont, and, at ite achgitd iateodaction, itk
been a legal exercise of the diseretion of the foart §
subsequent statate, however, had requirel thit ty
method of drawing jurors for the Unitel Stats ez
ghould be assimilated to that of the Suate courts,skd
statute had been overloaked or disrginded in Mus
chasetts, and the old- practice continuel.  Judye (o
tis’a nttention was called to this fiet, nnd be wuvn
quested] to discharge the juries thus illegully dun,
and to ‘summon others congtitnted in & legil wcy-
which, alter argument, he refused to Jo.

Having found out, however, by experience, thi 1z
Boston jurors could not be relied upon todo hiskh
ding, tot even in such cases as that of Mr, Weigh,a
which, nnchecked by the presence of counsel, be bl
the whole field to hiwself, he hag, it scems, if the S

“verliser’s statement is correct, graciously conlestidd
at inst to have his juries summoned accondiog tolvey— -
for which let him have all due cradit.

“* Tt may be added, in conclusion, that the crin'av jz
risdiction of the United States courts is an exerciedf
authority which more than any other requires thes®
pervision of n watchful nnd intelligent publis I
these cases, there is no appeal. The julges, on sk
mare frequently happens, the single julge—for tym
cent gtatutes, the District Judge is empowerel in el £
ca-e8 to act Ay Circait Judge also—are sole s £
with nothing to keep them within the limit of & §
ex:ept the'r.consciences, not nlways very ""{""‘f‘
very enlizhtened, nnd the ndditional and more el
check of the consciougness of the pudlic cje U2
them. The only possible chance for esreying ”'P"'*
of these cases 1o the Sapreme Couct of the L."'..'!
States, 50 ns to have the benefit of slavehobing jki"’
snd moderation to temper the hot fury of dougif f:
zenl, s the happening of a disagreement on 3 [€6 E:
of law between the two judges. DBut Hers] and Pt
are too good friends, and understaud each olbef ke
well, to lenve tuch chance for that ever {0 birlt’
Tt is, therefore, to be hoped tht the newspiperd "
public meetings will rather lovk to the act¢ Nn.n wrl-’
theories of the Boston Daily .«‘llttrlixer,-.'mﬂ ﬁ:-;

ita example of talking, rather than fts nlvice w't;

to hold rheir tongues ; and o will continue o dia%
with redoubled cnergy, until it be finify an
disposed of, the great question of the freed !
expressiou of opiniun, anl the attempt 0 put #
by jadicial usarpation,
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