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The Petitions for Writs of Certiorari Should be G;antéd

I. The Significant Issues Involved In This And Other Pending
Cases Should, For The First Time, Be Settled By This Court

Beginning with Brown v. Board of Education, 347 U.S. 483
(1954), this Court has on at least 24 occasions given plenary
consideration to issues concerning the elimination of racial
discrimination in public elementary and secondary schools. See
Attachment at A.l1-2. Moreover, review was recently granted in a
twenty-fifth instance. Id. at A.2. The great issues involved in
this case =- which also arise in current litigation in Louisiana
and Alabama, as well as other states subject to Title VI

standards -~ deserve plenary treatment for the first time. A

fair conclusion based upon the difficulty which the lower courts
have had in applying Bazemore v. Friday, 478 U.S. 385 (1986)' is
that respondents' approach in opposing the granting of review
involves resolution of very significant issues by speculative
extrapolation from precedent, not application of rules "settled

by this Court."

II. The Petitions Focus Upon The Correct Application Of Legal
Principles To The Material Facts

The respondents contend in part that review should be denied
because petitioners seek merely a third opportunity to secure
acceptance of their views of the facts. Respondents' Opposition

at 11, 13. They write: "Review by this Court is unnecessary

! See private plaintiffs' Petition at 24.
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since petitioners are entitled to no relief on this record

regardless of whether Bazemore is strictly applied or some more

'exacting' standard under Green is invoked (at 11)." This

contention does not withstand scrutiny. The lower courts erred
in(applying (or refusing to apply) legal principles to the
material facts, whichever of the three general approaches

advanced by the parties is deemed to be applicable.

A. The Material Facts

The respondents' approach to the facts, petitioners
respectfully submit, is to advance "the trees' to mask "the
forest.¥ Petitioners, therefore, briefly summarize the material
facts as of the trial (set forth at greater length in their

petition at 4-~11), as follows:

4 The problem of lack of parity in black citizens'
participation in the system of higher education =--
which the defendant-Beard identified as a consequence

of discrimination (Petit. at 3, n.4) -- persists. See
Petit. at 4-5.

é The en banc majority stated (Avers III, A.85):2

The district court incorrectly concluded that the
disparities among the institutions were not
reminiscent of the former de jure system. Ayvers
I, 674 F. Supp. at 1560. On the contrary, the
disparities are very much reminiscent of the prior
system....

2 citations are to private petitioners' appendix.

2




Thus, 70% of the black students in the system, who were

attending Historically Black Institutions (A. 137), at
which defen&ants’ policies and practices had promoted
their enrollment (see Petit. at 14 - 17), continued to
receive, due to state action, educations tainted by

racial discrimination.

Less than one of each 100 white undergraduates attended
a historically black institution (see Petit. at 5) =--
precisely what one would expect given the finding on

lingeriny disparities.

Similarly, only one of each 33 white graduate students
attended a historically black institution. See Petit.
at 5.

With reference to possible future progress, the en banc
court found with regard to the institutional mission
designations adopted in 1981, after discrimination had
produced institutional disparities (Ayers III, A. 83):
The record...supports the plaintiffs'
argument that the mission designations had the

effect of maintaining the more limited program
scope at the historically black universities....

Only two black persons, in total, had been employed at
the highest administrative levels of the five white
institutions despite considerable turnover (see Petit.
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at 6-7), continuing both the exclusion of black persons

from a fair role in governance of the system and the

pernicious messages of exclusion.

L Almost 98% of administrators were placed in accordance

.with the traditional racial designations (see Petit. at .

6) =-- to which defendants respond by citing district
court findings of neutrality in policies and procedures

and affirmative action. Opp. at 3, 7.3

é The five white institutions employed a total of only 60
black faculty members, a figure exceeded by each of the
three historically black institutions alone. See
Petit. at 7.

¢ The white institutions and their students were the
beneficiaries of better funding, a factor explained by

a criterion shaped by discrimination. See Petit. at 9-

10.%

3 while the focus here is not intent, there is as much
chance that neutrality and affirmative action precduced the facts
which petitioners cite about administrators as there was that it
just happened that Alabama legislation changed the boundaries of
Tuskegee from square to "a strongly irreqular twenty-eight sided
figure® thereby "remov[ing] from the city all save four or five
of its 400 Negro voters while not removing a single white voter
or resident." See Gomillion v. Lightfoot, 364 U.S. 339 (1960).

* To be sure, some black students shared in higher
expenditures at white institutions. Opp. at 7-8. However, Dr.
Leslie, the funding expert, testified about funding for all white
versus all black students on a true average basis. Tr. 581-84.
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¢ The defendants utilized a racially discriminatory

testing requiremant for admission from 1961 to 1977, at
ninimum. See Petit. at 12-13. Judged by correct
standards, this discrimination continues to the

present. See Petit. at 44-48.

B. The Defendants Can Not Be Held To Have Fulfilled The
Remedial Obligation Elucidated In Green And Other
Decisions

The defendant Board contends that the record warrants

dismissal even if a "more ‘exacting' duty to disestablish

arguably applicable under Brown and Green" applies. Opp. at 21-

24. This is not the case.
If as private petitioners contend, the classical approach

articulated in Green and other cases applies (see Petit. at 27-

41), the issue is not merely whether defendants have engaged in
some affirmative action. Opp. at 22-23.° It is instead whether
taking account of "every facet of school operations" subject to

discrimination, "the vestiges of past discrimination ha[ve] been

"In 1986, the student gap was 1840 dollars..." with white
students favored. Tr. 584.

> The respondents overstate the extent of their remedial
efforts. The en banc court found that "disparities among the
institutions" persist and that the mission designations freeze in
this pattern. Ayers III, A.83,85. Thus, their recruitment
efforts sought to draw students and staff to schools with
"disparities" "very much reminiscent of the prior
[discriminatory] system," as well as schools racially
identifiable by reason of staff allocation. See Petit. at 19,
n.25, 20~-21, n.28. The defendants' funding formula did not
include any factor based on the premise that earlier funding was
not equitable to historically black institutions and their
students. A. 171-72,



eliminated to the extent practicable.” Board of Education of

Oklahoma City v. Dowell, U.S. (Jan. 15, 1991), 111 Ss.cCt.

630, 638; see also Petit. at 27-29. Manifestly, no affirmative
answer to this question is possible where (i) the current
configuration of the elements of the system explicitly found to

be subject to discrimination (A.6,29) is so racially skewed (see

supra) and (ii) there has been no remedy proceeding. The fact,

previously emphasized by private petitioners, that the district

court expressly denied respondents' motion seeking "a single
trial" addressing liability and remedy (Petit. at 1-2, n.2) is
unchallenged.®

A focus on remedy may not be discounted in advance as
insignificant. There are remedies to consider, including
detailed criteria formulated by the U.S. Department of Education,
(see Petit. at 18, n.23 and A.90-96); and proceedings could
encompass, as necessary: a requirement that the defendants
prepare and file a remedial plan,’ incorporation of proposals

from plaintiffs and their experts,® the court's reliance on its

6 Nevertheless, respondents repeatedly argue as if it had
been fairly decided that nothing more could be done. Compare
Opposition at 3, 6, 18, 22-23 and Petition at 48-49.

”" E.g., Brown v. Board of Education, 349 U.S. 294, 301

(1955); Dowell v. School Board of Oklahoma City Public Schools,
219 F. Supp. 427, 447-48 (W.D. Okla. 1963).

8 E.g., Dowell v. Board of Education of Oklahoma City, 338
F. Supp. 1256, 1273 (W.D. Okla. 1972), aff'd, 465 F. 24 1012,
1014-15 (10th Cir.), cert. den., 409 U.S. 1041 (1972).
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own expert or master,” and "fine tuning"” or supplementation of

remedies once attempted'® (after all, Mississippi promoted

racial discrimination for many years).

c. Application Of Bazemore To This Case Involves
Significant Legal Issues

The contention that application of Bazemore to this record
involves only factual issues (Opp. at 11) is erroneous. First.
The en banc court erred as a matter of law by concluding, that
the Mississippi defendants "ha([ve] adopted a wholly neutral
admissions system." Bazemore, supra, 478 U.S. at 408. See
Petit. at 12-18, 44-48. Second. In contrast to Bazemore where
there was "no evidence of any discrimination...in...services"
(478 U.S. at 407), the en banc court found that disparities
persisted. Ayers III, A.85. Then, however, that court did not
apply the portion of Bazemore discussing services to its finding,
although it was relevant to both separation and unequal
opportunity. Finally, there is a need to delimit the parameters
of the concept of "wholly voluntary and unfettered choice of
private individuals" (Bazemcre, supra, 478 U.S. at 407) =-- a task
which was unnecessary in Bazemore and involves a legal judgment.

In the time period before Green limited use of free choice plans

° E.q., Swann v. Charlotte-Mecklenburg Board of Education,
402 U.S. 1, 7-11, 32 (1971).

0 E.g., Board of Education of Oklahoma City v. Dowell,
U.s. , 111 sS.Cct. 630, 633 (Jan. 15, 1991) (describing
revisions to plan); Morgan v. Nucci, 831 F.2d 313, 331 (1lst Cir.
1987) .




at the elementary and secondary levels, the Court of Appeals for

the Fifth Circuit recognized that segregation will be the product
not only of a rigid policy of separation, but also of other
factors such as staff segregation and program disparities which
promote racially-based choices, and thereby also "fetter" choice.
Similarly, one must conclude in view of objective data in the
record about staffing patterns and the en banc court's own
finding about disparities that the defendants have not fulfilled
the obligation articulated in Bazemore. Private petitioners rely
on their petition for further elaboration of this point. See
Petit. at 19, n.25; 20-21, n.28; 37. Bazemore did not hold that

superimposing choice on a "lcaded game board" is permissible.!!

D. The En Banc Court Did Not Confront Plaintiffs'
Regulatory Claim Concerning The Board's Overall
Obligation

The respondents, like the en banc court, do not fairly
confront plaintiffs' regulatory claim concerning the Board's
overall obligation based upon 34 C.F.R. §100.3(b)(6) (i) and the
six pages of U.S. Department of Education standards (A.90-96).
Compare Ayers III, A.80-81, n.ll; Opposition at 23, n.l4; and
Petition at 43. Petitioners rely upon their earlier discussion.

See Petit. at 42-43.

" private petitioners persist in the view that Bazemore is
rot the proper starting point for defining the Board's overall
obligation. See Petit. at 31-34.
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III. The Decisions of the Courts of Appeals for the Fifth and
Sixth Circuits Are in Conflict

In Geier v. University of Tennessee, 597 F.2d 1056, 1065
(6th Cir.)j, cert. denied, 444 U.S. 886 (1979), the court wrote:

The appellants argue that Green and similar
decisions apply only to elementary and secondary
education, not to public higher education. Green was
concerned with whether a violation which continued
after a freedom-of-choice plan was initiated required
affirmative action. We conclude that the Green
requirement of an affirmative duty applies to public
higher education as well as to education at the
elementary and secondary school levels. We agree with
the court in Norris v, State Council, supra, that ‘the
gtate's duty is as exacting' to eliminate the vestiges
of state-imposed segregation in higher education as in
elementary and secondary school systems; it is only the
means of eliminating segregation which differ. 327 F.
Supp. at 1373."7

When it turned to the facts at hand, the court focused not only
on affirmative state conduct impeding the dismantling of the
discriminatory system (Opp. at 12), but also, repeatedly,
"inaction" as well, Geier, supra, 597 F.2d at 1067. Thus it
noted the "failure by state officilals to take meaningful actions
to facilitate [TSU's] desegregation while acting with respect to
UT-N in ways which impeded the required dismantling of the dual
system." Id." It is apparent that there is one law for
Tennessee and one law for neighboring Mississippi.

Moreover, this record reflects affirmative action impeding

2 The Sixth Circuit's footnote is omitted. The full
citation to Norris is Norris v. State Council of Higher Education
for Virginia, 327 F. Supp. 1368 (E.D. Va.), aff'd mem., 404 U.S.
907 (1971).

13 gee also id. ("...actions and inactions...");
("...actions and failures to act...").
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disestablishment of Mississippi's discriminatory system.
Petitioners have noted, in part, the pattern as of 1963 and later
of minimum ACT score requirements for admission, and exceptions,
which, in view of the spread by race of test scores, has been
consistent with perpetuation of the racial status quo. See
Petit. at 14-17. The same is the case regarding the mission

designations of 1981. See page 3, supra.'

% Tn addition, following the district court decision, the
Board has begun to reintroduce at the Universities Center in
Jackson, Mississippi the type of competition for white students
between a white institution functioning at the Center and Jackson
State University, which the district court found as of 1962 to be
a "segregative [policy]" (A.20,29), and which respondents claim
to have "long ago mooted...." Opp. at 12. See Attachnent A.3-4
(Hinds Community College, a Historically White Institution,

", ..shall, to the extent that space is now or shall become
available in existing facilities or in facilities which might be
constructed in the future, be the primary provider of lower-
division course work at the University Center with the exception
that it is understood that an engineering program will be
developed at the University Center jointly by Jackson State
University and the University of Mississippi"). See also A.10-11
(a committee with a majority of members not affiliated with
Jackson State University, rather than Jackson State University,
controls other institutions' offerings at the Center). Thus,
there is a direct parallel to the situation addressed in Geier.
See 597 F.2d at 1067.

Moreover, respondents' argument that the matter is "moot" is
in error. First, the Board's belated changes did not end the
right of white institutions to offer courses at the Universities
Center. See Attachment A.8. There is a need to delimit the
relationship of all institutions at the Center, which renders a
conclusion of mootness inappropriate. See generally Powell v.
McCormack, 395 U.S. 486, 495-501 (1969). Second, since the .
respondents rely on conduct after the 1975 filing of this case
(A.20), their claim that the issue became "moot" is in error.

The post-decision actions summarized above are, of course, even
mere than the showing of "some cognizable danger of recurrent
violation...," which justifies injunctive relief. See United
States v. W.T. Grant Co., 345 U.S. 629, 632-633 (1953). Third,
the ability, annually, to change class schedules at the Center
warrants charactericing the issue as one "capable of repetition,
yet evading review." See Sosna v. Iowa, 419 U.S. 393, 399-402
(1975) .
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Respectfully submitted,

Alvin 0. Chambliss, Jr.*’

North Mississippi Rural
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Lawrence Young
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Legal Services
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(601)234-8731

Robert Pressman

Center for lLaw and Education
955 Massachusetts Avenue
Cambridge, MA 02139
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*Counsel of Record
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INSTITUTIONS OF HIGHER LEARNING

February §, 1990

Office of Commssiontt

Dr. James A. Hefner, President
Jackson State University

1409 J. R. Lynch Street
Jackson, Mlississippl 39217

Dr. Ciyde Muse, President .
Hinds Communlity College

P. O. Box 458

Raymond, Mississippl 39154

Dear Dr. Hefner and Dr. Muse:

I was pleased with the direction of our conversation and the conclusions which we
reached at lunch last week. Clearly all of us are keenly aware of the opportunity
available to us at the University Center to substantially broadcn the bigher education
services that we can provide to our constituencies In Jackson, Your willingness to
reach an agreement regarding an appropriate sharing of our resources demenstrates
the kind of leadership that will be critical to accomplishing our goals for the
University Center and for higher education in metropolitan Jackson. Your
coaoperaticn is also in keeping with a tradition in ibe state where community colleges
and universities have shared facilities and resources for the beaefit of all our students.
In the past, stmilar cooperative arrangement have Included most of our lnsmu!mns
aud mapy of the community and junior colleges.

We understand that it is an essential component of Jackson State University’s role in
the metropolitan area to fully develop a well-defined, upper-division, graduate and
professional curriculum at the University Center, and that this mission ks and shall
be considered to be preeminent In utilizing the space that ¢ available there during
both daytime and evening hours.

We further understand that Hinds Cooununity College has an important role in the
education of students in lower-division courses as well as vocational, technicsl and
assoclate degree programs throughout metropolitan Jacksei, 2nd that in that role it
Is to the advantage of the Institutions of Higher Learning, Jackson State University,
and metropolitan Jackson that Hinds Community College be a full partner in higher
education in this community. Furthermore, we agree that in keeping with this role

@
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Dr. Hefner and Dr. Muse
February §, 1990
Page 2

Hinds Community Cellege shall, to the extent that space Is now or shall become
available in existing facilities or In facilities which might be constructed in the future,
be the primary provider of lower-division course work at the University Center with
the exception that it is understood that an engineering program will be developed at
the Unlversity Center jolotly by Jackson State University and the University of
Mississippl.

It is furtber understood that there may be from time to time in extrmordinary
circumstances, sicuaticns in which it Is appropriate for the President of Jackson State
University to approve lower-division course work.to be offered at the University
Center. Such courses shall be offered after consuitation with the President of Hinds
Community College and giving appropriate recognition of existing offerings by Hinds
Community Coliege which mizht serve the same or similar purposes. Such offerings
should take place after all other possibilities, including on-campus course offerings at
Jackson State and lower-divisions courses offered by Hinds Community College, are
exhausted. It is important that this flexibility be preserved for Jackson State
University, but it ks not envisioned that it should provide an avenue for the
development of a lower-division off-campus site for Jackson State University at the
Unlversity Center.

In order to facilitate our naderstanding, we also understand that Hinds Community
College will be allecated space in the spring of each year for the following academic
year and that such allocation shall be made so as to enhance ¢ presence of Hinds
Communrity College at the University Center subject to the conditions outlined sbove.
It is my oplinion that within this understanding we can joln together to make the
University Center an outstanding example of the way in which universities and
community colleges can joln together to provide quality higher «Jucation for ali of the
citizens of Jackson.

Thank you sgain for your undersianding and cooperation, as well as your Insight and
vision for the future. .
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To e¢xpedite the approval prtocers in tige for cthe printiag of
cluss schedules az all participatiug institutions, the JSU Review
cosmiztee will selncsdiu the follewiag veviov seghodule for courses
sudattcad two months before semesres beginsg:

*Fgll Semester - 3Ird Honday {m April
Jed Monday in Moy

nd & Jcd Moaday fa June oG



The Univarsities Centet ODivecter shgll contsaet the comamittee
neghevs

I
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=§pring Semester «lrd Monday ia Occobdet
ind & 3rd Honduy {n Nevéwmbet

~Susear Scasgtser= 3rd Mondsy in HMavch
Jrd Honday 4o April

to caacel neetings on ocessiens wvhen no acsgdemic courses

have been 2ubaitted fovr approvel Ly pavticipacing {nstitutions,

HERBERS OF TREL JSU REVIEW

The ptoposed JSU Review Coamitlee vould consist of the folloving
freprasantatives:

NARME TITLEJOFPICE

Dr. Jie Strebel Divector of Universities
Ceater

Bes Ruth Camphell Agsociate Direccor of
Un{versities Centar

3. Rupy Headricks Director, Center fog
Lifelong Lestning

9r. Walter Crochett JSU, Registrar

#s. K1idTe8 Kelly UC Zegistear

fv. Dora Washington Agsisvant Vice Presidant
‘Academsc Affatrs

Dv. Lealie Mclewmore Desn, Craduatse School

e Novid Cwinrcana faaa, Cochael Af Buctnesvee

Br. Johandas Hillae Daenn, Sclhoeal of Cducaticn

Dr. #ary Benjamia® Dean, School of Liberal
ArLs

J¢. Rebere Hackt® Deean, School of Science
and Tachnology

e0r approprlacte chalr reprfessncative. A.7
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CONTACT PEASONS AT THE PARTICIPATING INSTITUTIONS

The contsct pezrsons (or Che

follows:

'NSTITOTION/RANKE

HINDE COMMHUNITY COLLECSE

Jr. Wayne Sceanecypher
Pr.Clenda Lester

MIS3USSIPF] STATE UNIVERSITY

Ms. Ngaecy Lesch
¥r. Pete Wallay

¥r. Robert Cravyccoft

UNIVERSLTY OF HISSISSLpPI
Pr.Charlfe Clark

De. Keists Johns
br. Ellie Fortoner

X, Pale Halley

UNIVERSITY OF SOUTHERK MS$

Hs. Susie Hughes
Me. Mary Aan PurserT

participacing fastfeutions age as

TITLR/PHROKE NO.

(982-6321)

Actdemic Deasn
Lcademie Lounssglor

(982-6767)

8ranch Progran Assistancg

Engineering/Graduace
Progras

Sehool of Acchitecturs

(982~6682)

Conti{auing EBducatiocn
Diracter

Adgociace NDirector

Faralegel Pragram/Staf’
Attovney

Eaglaeer{ng Graduate
Progcan

(382-6210)

Ags8lstany Director
Coeordinator
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ELVIEW PROCEDURES AND APPROTAL/DISAYPPROVAL PROCESS
Ww
The JSU Kaview Cowafttae shall:

1. Haat 2nc pore Chan twice 8 oofth o teview

course fiquescs {rom pacticipating
insticucions.

T

Hake a detorplnation of spprovel ot
disapproval, sad thg UC Dirscter will
coeraspond with che {nscitution orginsting
the taqueest vithia cae¢ week afeter the ‘

sgaadard weeting cf the committas. The
decoralsation would be based on Che followiag
¢ircumstances.

= vhethear cthe proposcd coursaes by
dubmittiag exifscing courss offgriags
end/ot programs offered at the UC
theough Jeckson Stace Jajversityv-based
oo the “90eaile cadius” Policey.

= whethar Uliods Conmaanity College's
ptoposed courtse offarings consist of
couracs from & twgeyear progran
(Freshmaa 30d Sophcomore) asd whetheg
thess covtses are offeced during the
dgy wversuge {a the cvealags, or aze
dnpliceions of 38U offarings. (These
guidelinges vill aot deviate frea those
outlined in the lectter dated Deceamder,
1¢, 19824 (Powungrapt L) te Ne. fllyda
Huss froe the Execurive Direccor of the:
Bestd of Truscees of State lastituzions
of Higher Léarning. See lectter
stceched).

The corredpandePace fram tRe DOirgccor 0! the Universitiad Cencar
sheil be & “fotmsl writces response” to thg direccors of _the
particlipatiag i(nstizutioas' prograe at the OUalversities Cencer
(copisd to the Dean or Director of <ctha prograa on the
fnstitutions’ aain campus). AR approvsel/Disaspproval Fora would
be sudalcted stating courss number/naexe a2 well 2s necessacy
copmentls In a cover letter.
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Should ell courses amee¢t spprovel by the Universities Conter
Revisw Committese, the following aczion would take place,

1s Ag approval responss shall be sent to the
participsting inscitveicn as discussaod
above.

2, Course(s) will b8 lisced 4in the upcoming

Universicies Csuter Cleas Schedule.

Howgver, (f the course is dissppioved, the reviev process vould
nove té & higher levsl of considearation.,

RRQUEST POR BKARING

Should & poevticipating {nstitutiom wish o challenge =
"Diespproval FReirug wide By INé JBU Kevigw CommiTtée, ThE
fngtitution has the optien to request & hesriag throvgh 4
Universitiess Csnitex “Pascullve PRevievw Coumlitze® which would
conaint of the following:

. Vice Presidect for arsdemice Affairs of
Jeckson State Univerairy,

2- Appropriesa Fica Presidant froe
participating {nstirut ion requesting
hearing.

3. Director ot Associate Direcror of

Univeraities Centar.

&, UC Progrsa Dirgetor of the participatsag
iastitution waking the <course request
end/e2 the Decaw asr Direccor of <che
prograp on the participsting imstitutien
aain compus.

5. The Executive Reviev Committee may invicte
apprtupriate represeantetions from sffected
institvcions to omeke presentstions at the
hearing. VYricten presentations may also
be requested.

A.10
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The “Requast for Hesriag" should be made by che pavticipating
teptitution 20 the Director of the Universities Center within
ong veak (7 daye) after receipt of & “ruling® from the Inictal
JSU Reviev Congiteee.

Upan rteceipt of the ¢tequest fer Rearieg, cthe Universitiee
Cencser Director's Offfce would immsdiacely echedule (vighip 3
days) & oaeeting of tde Execuiive Reviev Coamittes. This
cospittee would meet withinw 10 days upon receipt of requestc,

sfrer rhis weaeasting, 2 “Fipel Rullry” would ode 233da by che
fhecetive Coaemiccee asd one of the (dllowing would cecur:

1. fuliang ¢f “Disappreval” voould de seac teé the
carelelipnting Llaneticsvwiion Sahiuyg the 1nitlal

requait, signed by tha UC Director, At that
goint; the macter would be diopjed, . .

-3
»

A vuliag of “Appreval” wvould be sudbaftted 1a
the s28¢ oannes srated in Sgep 1, asd cthe
course vould be (n¢luded ia the Universities
Centepr Class Schedulas for thsat School Tera.

APPROVED:

Diz:i;;k, Ynlversities Center

A.1l
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