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QUESTION PRESENTED

Whether Mississippi has satisfied its obligation, under
the Equal Protection Clause of the I'ourteenth Amend-
ment and Title VI of the Civil Rights Act of 1964, to
dismantle its racially dual system of higher education,
when state action continues to interfere on the basis of

race with a qualified student applicant’s choice of which -

school to attend.

(1)
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PARTIES TO THE PROCEEDING

The petitioner, plaintiff-intervenor in this action, is the
United States. The plaintiffs are Jake Ayers, Jr.,
Vernon B. Ayers, Williams B. Ayers, Hattie James, Mar-
~aret James, Leola Blackmon, Lillie Blackmon, Shirley A.
Porter, Kenneth Spearman, James T. Holloway, Dave
Collins, Louis E. Armstrong, Darryl C. Thomas, Albert
Joe Williams, George Bell, Johnny Sims, Thelma H. Walker,
Randolph Walker, Bennie G. Thempseon, Virginia Hill,
B. Leon Johnson, Pamela Gipson, Janice K. Miggins, and
Floyd Alexander; and a plaintiff class consisting of all
black citizens residing in Mississippi, whether students,
former students, parents, employees, or taxpayers, who
have been, are, or will be discriminated against on ac-
count of race in receiving equal educational opportunity
and/or equal employment opportunity in the universities
operated by the defendant Board of Trustees. The de-
fendants are Ray Mabus, in his official capacity as Gov-
ernor of the State of Mississippi;* the Board of Trustees
of State Institutions of Higher Learning of the State of
Mississippi; members of the Board of Trustees, in their
personal and official capacities: Cass Pennington, Joe A.
Haynes, Dianne Miller, Nancy McGahey Baker, Frank
Crosthwait, Jr., Will A. Hickman, J. Marlin Ivey, Bryce
Griffis, William M. Jones, James W. Luvene, Sidney L.
Rushing, and Dianne Walton; Delta State University,
and its president, F. Kent Wyatt, in his official capacity;
Mississippi State University, and its president, Donald
W. Zacharias, in his official capacity; Mississippi Univer-
sity for Women, and its president, Clyda S. Rent, in her
official capacity; the University of Mississippi, and its
chancellor, R. Gerald Turner, in his official capacity; the
University of Southern Mississippi, and its president,
Aubrey K. Lucas, in his official capacity; and W. Ray
Cleere, in his official capacity as Commissioner of Higher
Education of the State of Mississippi.

* Pursuant to Supreme Court Rule 35.3, the current governor of
Mississippi, Ray Mabus, has been substituted for William Allain,
governor at the time this case was tried.
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JAKE AYERS, JR., ET AL., PETITIONERS
V.
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ON WRIT OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

BRIEF FOR THE UNITED STATES

OPINIONS BELOW

The en banc opinion of the court of appeals (Pet.
App. la-44a) is reported at 914 TI'.2d 676.' The panel
opinion of the court of appeals (Pet. App. 45a-103a) is
reported at 893 F.2d 732. The opinion of the district
court (Pet. App. 104a-201a) is reported at 674 F. Supp.
1523.

1 Citations to “Pet. App.” refer to the petition appendix in No.
90-1205.
(1)
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JURISDICTION

The judgment of the court of appeals upon rehearing
en banc was entered on September 28, 1990. The pri-
vate petitioners filed their petition for a writ of cer-
tiorari (No. 90-6588) on December 14, 1990. On Decem-
ber 18, 1990, Justice Scalia extended the time in which
to file a petition for a writ of certiorari to and including
January 26, 1991 (a Saturday), and the United States
filed its petition (No. 90-1205) on January 28, 1991.
The petitions were granted on April 15, 1991.% The ju-
risdiction of this Court is invoked under 28 U.S.C.
1254 (1).

STATUTORY AND CONSTITUTIONAL
PROVISIONS INVOLVED

The Equal Protection Clause of the Fourteenth Amend-
ment and Section 601 of Title VI of the Civil Rights Act
of 1964, 42 U.S.C. 2000d, are set forth in the petition
appendix (Pet. App. 202a).

STATEMENT

The State of Mississippi operates eight public univer-
sities. Prinr to this Court’s decision in Brown v. Board
of Educatior, 347 U.S. 483 (1954), Mississippi desig-
nated five of those universities as schools for white stu-
dents and three as schools for black students, and it
strictly enforced a racially segregated system of higher
education. Mississippi has since adopted what it submits
are race-neutral admission policies and practices with
respect to those institutions. The question in this case
is whether Mississippi has satisfied its obligation under
the Equal Protection Clause and Title VI of the Civil
Rights Act of 1964, 42 U.S.C. 2000d, to dismantle its
racially dual system of higher education.

2 The Court limited its grant of the petition in No. 90-658% to the
first two of the five questions prerented in that petition. J.A. 1888.
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A. The Mississippi System of Higher Education

1. Mississippi’s Universities at the Time of Brown v.
Board of Education. Mississippi manages and controls
its eight public universities through the Board of Trust-
ees of State Institutions of Higher Learning, which has
plenary authority over the institutions’ operations. Pet.
App. 106a, 109a, 114a. At the time of this Court’s deci-
sion in Brown v. Board of Fducation, Mississippi had in
place a rigid policy of racial segregation in higher edu-
cation. Mississippi maintained five institutions—the
University of Mississippi (UM), Mississippi State Uni-
versity (MSU), the University of Southern Mississippi
(USM), Mississippi University for Women (MUW ), and
Delta State University (DSU)—for white students. The
State maintained three other institutions—Jackson State
University (JSU), Alecorn State University (ASU), and
Mississippi Valley State University (MVSU)—for black
students. Pet. App. 109a-114a.® Racial segregation per-
meated every aspect of Mississippi’s university system,
including governance and administration, student enroll-
ment, faculty selection, and staff employment. Id. at
114a, 169a.

At the time of Brown, Mississippi’s white and black
universities were “both sepdrate and unequal.” Pet. App.
114a. The white institutions offered “a full range of pro-
gram offerings” at the undergraduate, graduate, and
professional levels. The educational offerings at the black
colleges, however, “were limited to teacher education,
agriculture and mechanical arts, and the practical arts
and trades.” Pet. App. 114a-115a & n.2. And even
where the white and black schools offered similar pro-
grams, as in the case of agricultural training, the pro-
grams at the white schools were far superior to those at
the black schools.*

3 The names of the institutions have changed over time. We refer
to them throughout this brief by their current names.

4 For example, both Mississippl State and Alcorn State are land
grant colleges that provide agricultural training, The State, how-
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In 1954—the year of this Court’s decision in Brown—
the Board of Trustees issued a report describing higher
education opportunities under the dual system. The
Board’s report, entitled “Higher Education in Missis-
sippi” (the Brewton Report), acknowledged that educa-
tional equality for white and black students in Missis-
sippi was “very distant.” Pltf. Exh. 200, at 146 (J.A.
8131. The Brewton Leport found that in 1954, while
blacks made up more than 45% of the State’s population,
Mississippi spent only 15.7% of its higher education
budget on its black colleges. Id. at 127, 148 (J.A. 816} ;
see also id. at 297. Mississippi lagged behind even most
other scuthern States in the funds it allocated to black
higher education and in the proportion of the black pop-
ulation enrolled in institutions of higher learning. Id. at
130-132. Black faculty members were paid less than
their white counterparts, and the faculties at the hlack
institutions were chavactorized by ‘‘serious” deficiencies
in “training, experience, and tenure.” J[d. at 143, 148;
see id. at 142, 293, 294. Mississippi provided no grad-
uate or professional education for blacks within the
State, and it provided limited funds for black students
to pursue such studies outside the State. Id. at 148-149
(J.A. 816). Facilities such as libraries at the black in-
stitutions were fur more limited than those at the white
institutions. Id. at 239, 335-336.

2. The First Decade After Brown. Mississippi’s policy
of de jure segregation in higher education continued de-
spite this Court’s decision in Brown. Rather than de-
segregating its universities, Mississippi reinforced the
dual system by allowing its white universities to estab-
lish and operate off-campus centers, offering duplicative
programs for white students, near the black colleges.

ever, preferentially directed funds (including federal funds) to
Mississippi State rather than Alecorn State. See, ey, Pet. App.
151a-152a; U.S. Exhs. Cube, 695h (J.A. 386, 380,
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Pet. App. 146a-150a, 169a; see Tr. 107-109 (J.A. 1314-
13151 .8

In 1961, James Meredith, a black applicant, sought ad-
mission to the University of Mississippi. The Governor
and Lieutenant Governor of Mississippi, the Mississippi
Legislature, members of the Board of Trustees, and Uni-
versity officials all attempted to “impede and deter”
his admission through various means, including restric-
tive admission policies. Pet. App. 116a. Meredith in-
voked his Fourteenth Amendment rights in federal court,
and, in 1962—eight years after the Browmn decision—
: was admitted under court order as the first black student
g to attend one of Mississippi’s historically white univer-
sities. Ibid. See Meredith v. Fair, 306 F.2d 374 (5th
, Cir.}, cert. denied, 371 U.S. 828, enforced, 313 F.2d 534
: (5th Cir. 1962).
: 8. The Second Decade After Brown. The segregated
character of Mississippi’s university system changed lit-
tle between 1964 and 1974. By 1967, all of Mississippi’s
historically white universities had admitted at least one
black student. Pet. App. 116a-117a. The undergracuate
enrollments at those universities remained, however,
overwhelmingly white, and the enrollments at the his-
torically black universities remained (with the exception
of five white students at Alcorn State) exclusively
black.® While the black institutions began hiring white

5The University of Mississippi, Mississippi State, and the Uni-
versity of Southern Mississippi began offering courses at Jackson,
near Jackson State University, in 1951, 1961, and 1964, respectively.
Pet. App. 147a-148a. By 1966, the three centers had been merged
into the Mississippi University Center in Jackson, offering continu-
ing education, but not degrees, for area residents. Ibid. Mississippi
State opened the Vicksburg Center in 1952, offering courses for local
school teachers. Id. at 150a. The University of Southern Mississippi
opened the Natchez Center, about 40 miles from Aleorn State, in
the fall of 1962. 7d. at 148a-149a.

6 Undergraduate enrollments at the eight institutions in the fall
of 1968 were:
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faculty mambers in the 1960s, the faculties at the white
institutions remained all white until the 1970s. Id. at
117a.

The relative educational opportunities at the various
institutions also remained much the same. In 1966, the
three largest white institutions (the University of Mis-
sissippi, Mississippi State, and the University of South-
ern Mississippi) offered a broad range of undergraduate
and graduate programs. Pltf. Exh. 202, at 22-40. The
course offerings at the largest black institution, Jackson
State, focused primarily on undergraduate training in
education and liberal arts and were comparable in scope
and number to those offered at the two smallest white
colleges, Delta State and Mississippi University for
Women. Id. at 41-48. The programs at Alcorn State and
Mississippi Valley remained essentially limited to agri-
cultural and vocational courses and teacher training.”

Total Black % Black
Iistorically White T
Institutions:
UM (main campus) 2765 39 l4c;
MSU 7754 73 0.9
USM 6536 105 1.6
DSU 2275 79 3.5
MTW 2480 26 1.0
Historically Black
Institutions:
JSU 3686 3686 100.0
ASU 2365 2350 99.8
MVSU 2497 2497 100.0

See U.S. Exhs. 456a-4561.

7 Alcorn State had retained its land grant functions, and offered
limited additional programs in undergraduate arts and sciences and
teacher training. Pltf. Exh. 202, at 41. Mississippi Valley provided
training in education and vocational subjects, with a small number
of fields of study in the liberal arts. Id. at 49-50. Only three gradu-
ate programs were autherized at the black colleges: two master’s
programs in education at Jackson State and one master’s program in
agricultural education at Alcorn State. Id. at 41, 46; T.S. Exh, 490
(J.A. 249).
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In 1969, the United States Department of Health, Edu-
cation and Welfare (HEW) initiated Title VI enforce-
nient efforts, seeking from the defendants a plan to dis-
establish the formerly de jure segregated system. Pet.
App. 118a. The Board of Trustees responded in 1974
throu:h the submission of a “Plan of Compliance.” The
Plan of Compliance expressed the goal of improving edu-
cational opportunities for all Mississippi citizens, with
“particular emphasis on equal access and retention for
members of minority races to be enrolled and/or em-
ployed” at all institutions. U.S. Exh. I, at 3 (J.A. 66)
(footnote omittedr. It set numerical goals for increased
other-race student enrollment, id. at 31, which had
changed only marginally since 1968.* The Plan also set
numerizal goals to increase other-race faculty employ-
ment at each of the institutions, id. at 32, and called for
remedial prosrams and special recruitment to achieve
these goalg, id. at 6-17 (J.A. 66-T71.

The Plan acknowledged the need for alterations in the
curricula and programs of all the institutions to “help
stimulate changes in the racial mix on the campuses.”
U.S. Exh. 1, at 18 (J.A. 78). It placed a “high priority
on strengthening existing programs at the three histori-

§ Full-time undergraduate enrollments for the 1974-1975 school
vear were:

Total Black % Black
Historicallv White T T T
Institutions:
UM (main campus) 5771 239 4,1
MSU 8404 634 7.5
TUSM 6770 544 8.0
DSU 2123 268 12.6
MUW ‘ 2047 266 13.0
Historieally Black
Institutions:
JSU 4477 4323 96.6
AST 2377 2376 99.9
MVSU 2457 2457 100.0

See .S, Exhs. 172-180. Sec also Pet. App. 50a.

A L T VT R=SES T
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cally black institutions,” id. at 19 (J.A. 79), and stated
that those institutions were to be given priority in the
allocation of new programs, id. at 20 (J.A. 80). The
Plan also called for increased cooperation among the
historically white and black institutions throughout the
State. Id. at 21-24 (J.A. 83-84). Finally, the Plan
stated the Board’s intention to request a special legisla-
tive appropriation of some $3 million for the implementa-
tion of the Plan, with $2 million of this fund to be allo-
cated to the three historically black universities. Id. at
25, 34 (J.A. 85, 92).

HEW ultimately rejected the Plan of Compliance be-
caure, among other deficiencies, it failed to address the
desegregation of the State’s separate system of junior
colleges. U.S. Exh. 407 (J.A. 195-219); see also Pet.
App. 119a. The Board of Trustees nevertheless adopted
the Plan. The Plan, however, was never fully funded
by the Miesissippi Legislature, Tr. 951, 1065-1068, 1072-
1073 (J.A. 1444-1445, 1448), and its other-race enroli-
ment goals—particularly those for the University of Mis-
sissippi and for the black institutions—were not met.”

d. The Third Decade After Brown. In 1975, the priv-
ate petitioners, representing black citizens of Mississippi,
initiated this action against respondents, the Governor
and State cducational officials. Their compiaint alleged
that Mississippi had maintained the racially segregative
effects of its historically dual system of public higher
9 Compare U8, Exh. i, at 31, with enrollment data, note 11, infra.
The Plan’s faculty employment goals were not met at the white
ingtitutions. Compare T.S. Exh. 1, at 32, with Bd. Exhs. 208-212
(J.A. 1225-1234) ; see U.S. Exhs. 742a, 742¢, 742f (J.A. 398-400).
Other portions of the Plan, such as the priority for new programs
at the black institutions and the reallocation of programs to enhance
integration, were not carried out. Sce pp. 11-14, infra; see also
U.S. Exh. 1, at 13 (J.A. 74); Tr. 9562-953 (J.A. 1446-1448) (clear-
inghouse for faculty applications discontinued); U.S. Exh. 1, at
13-14 (J.A. 74-75) ; Tr, 1070-1072 (J.A. 1448-1449) (special efforts
to train minority faculty not fully implemented due to lack of
funding).
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education, thereby violating the Fifth, Ninth, Thirteenth,
and Fourteenth Amendments, 42 U.S.C. 1981 and 1983,
and Title VI of the Civil Rights Act of 1964, 42 U.S.C.
2000d et seq. Pet. App. 105a-106a. Shortly thereafter,
the United Staies intervened pursuant to 42 U.S.C.
2000h-2. The United States alleged that the State authori-
ties had failed to satisfy their cbligation under the Equal
Protection Clause of the Fourteenth Amendment and Title
VI to dismantle Mississippi’s dual system of public higher
education.

During the next twelve years, the private petitioners,
the United States, and respondents attempted, ultimately
without success, to reach a consensual resolution of their
differences. See Pet. App. 108a-109a. During this period,
the State conducted further studies of its system of
higher education. In 1980, the Board of Trustees began
a system-wide review of all programs below the doctoral
level, Id. at 142a-143a. That review revealed that de-
spite the goal -of the 1974 Plan of Compliance to
“strengthen|] existing programs at the three historically
black institutions,” U.S. Exh. 1, at 19 (J.A. 79), those
universities continued to offer inferior educational oppor-
tunities.!

The State also made several changes in its adminis-
tration of its university system. In 1981, in conjunction
with the Board of Trustees’ system-wide program review,
the Board issued “Mission Statements,” which assigned
missions to each institution. The Mission Statements were
to identify the academic objectives of each institution in
the context of a state university system. The State-
ments were based upon conditions at the institutions in

10 U'r der the program review, most academic programs were rated
either “approval”’ (meaning a “good quality program’) or “margi-
nal” (meaning a ‘‘poor” quality program). The historically white
universities accounted for 839, of the programs given an “approval”’
rating while the historically black universitios accounted for 754
of the programs given a “marginal” rating. Tr. 3610-3612 (J.A.
1737-1738).
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1981, including enrollment, faculty, resources, and tradi-
tional areas of strength, and thus had the effect of main-
taining the status quo with respect to program offerings
at the various institutions. See Tr. 3653-3656 (J.A. 1744-
1746) .

The Board identified the three largest historically white
institutions—the University of Mississippi, Mississippi
State, and the University of Southern Mississippi—as
“comprehensive’” universities. Those schools were author-
ized to offer a greater range of programs and more ad-
ranced training than the other institutions and were per-
mitted to continue to offer doctoral degrees. IKach was
assigned a leadership role in certain disciplines. Pet. App.
141a. The Board designated Jackson State, the largest
of the historically black schools, as an “urban” univer-
sity. The Board directed Jackson State to offer programs
and conduct research, on a more limited basis than the
comprehensive institutions, relating to its urban com-
munity. Id. at 141a-142a.

The remaining two historically white schools (Delta
State and Mississippi University for Women! and the
remaining two black schools (Alcorn State and Mississippi
Valley) were designated as ‘“regional” universities. De-
spite the geographic connotation of that designation, those
schools are not ‘‘regional” in the sense that each serves
a designated region or locality. For example, Delta State
and Mississippi Valley compete for students within the
same region, and Mississippi University for Women serves
primarily women students. Rather, the “regional” desig-
nation denotes that the schools were to offer primarily
undergraduate programs, but could continue their lim-
ited graduate offerings if those programs were accredited.
Bd. Exh. 274, at 3-4 (J.A. 1257).

Thirty years after this Court’s decision in Brown, more
than 999 of Mississippi’s white students were enrolled
at the historically white schools, while more than 71¢
of the State’s black students were enrolled at the histor-
ically black schools. Mississippi’s histerically white uni-
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versities continued to serve student bodies that were from
80% to 91% white, and Mississippi’s historically black
universities continued to serve student bodies that were
from 929 to 99 % black.™

The historically black schools continued te provide
fewer educational opportunities than the historically
white schools. On the whole, the historically black
schools offered fewer programs, fewer graduate programs,
and fewer fields of study than did the historically white
schools, and they had a higher percentage of unaccredited
programs. U.S. Exhs. 685h-685j (J.A. 311-3131.* This
pattern persisted even when comparing schools with the
same “Mission” assignment. For example; the historically

11 Undergraduate student enrollments for the 1985-86 school year
were:
Total White Black ¢, White ¢, Black

Historically

White Institutions:

UM (main campus) 7354 6657 436 90.52 5.93
MSU 0942 8823 1119 88.74 11.26
USM 9017 7258 1234 80.49 14.24
DSU 2011 2399 512 82.41 17.59
MUW 1979 1622 350 81.96 17.69
Historically

Black Institutions:

JSU 5271 84 4845 1.59 91.92
ASU 2290 99 2191 4.32 05.68
MVSU 2103 11 2089 0.52 99.33

See U.S. Exhs. 738a-738h. See also Pet. App. 50a-51a. The data
represents headcount enrollment (total students) except for the
University of Southern Mississippi, for which full time equivalent
data (number of students adjusted by a factor for credit hours) is
shown. See Tr. 364.

12 1n 1989, only 5295 of the eligible programs offered at the his-
torically black institutions—including only 20¢% of the eligible pro-
grams offered at Alcorn State and only 109, of those at Mississippi
Valley—were accredited. U.S. Exhs. 500-501 (J.A. 256-258). In
1984, despite the Board’s comprchensive program review, only 70¢%
of the eligible programs offered at the historically black universities
were accredited. U.S. Exhs. 685h-685j (J.A. 313).

L S R
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white “regional” school, Delta State, was superior to the
historically black “regional” schools, Alcorn State and
Mississippi Valley, on the basis of the numbers of pro-
grams and major fields, library volumes, percentage of
faculty with doctorate, percentage of faculty with highest
degree from a research university, and freshmen ACT
scores. Indeed, Mississippi Valley ranked last in nearly
every objective measure of academic quality. U.S. Exhs.
685h-685n (J.A. 311-317).%2

Measures of faculty quality followed the same pattern.
In 1986-1987, a§~in 1979, Jackson State’s average faculty
salary was lower than those of the three historicaily white
comprehensive universities, and the average salaries at
the two historically black regional schools, Alecorn State
and Mississippi Valley, were lower than salaries at the
two historically white regional schools, Delta State and
Mississippi University for Women. U.S. Exh. 694q (J.A.
371-381)."* As in 1981, the faculties at the historically

18 The 1986 rankings of the institutions on various criteria were:

Traditionally Traditionally
White Black

Institutions Institutions

UM MSU USM DSU MUW JSU ASU MVSU

(Criteria

No. of bach. programs 3 1 2 4 7 5 5 8
No. of grad. programs 2 1 2 5 7 4 6 7
Total programs 2 1 3 5 7 4 6 8
Fields—bach. 2 2 1 4 6 5 6 8
Fields—masters 2 3 1 5 7 4 5 7
Fields—doct. 1 3 2 4 — 4 —
Library vol. 3 2 1 6 5 4 3
¢t Faulty with doct. 2 1 4 3 7 5 5 8
¢ Faulty with degree

from research univ. 1 2 4 kY 8 3 6 6
Average ACT score 1 2 5 4 2 7 5 8

See U.8. Exhs. 685h, i, k-n (J.A. 311, 312, 314-317). See also Pet.
App. 60a-61la n.24 (as corrected above).

14 The average faculty salaries were:
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black schools tended to be less experienced and less
highly educated than those at the historically white
schools (ibid.). "

The same pattern persisted in the case of the quality
of the institutions’ physical facilities. A comparison of
the replacement values of the various institutions—the
best aggregate measure of current disparities—revealed
that the physical facilities at the historically white
schools were superior to those at the historically black
schools with identical ‘“Mission” assignments. For ex-
ample, the 1985 plant investment value at either Delta
State or Mississippi Valley University for Women, the
two historically white “regional” schools, exceeded that
at either of the two historically black “regional” schools,
Alcorn State and Mississippi Valley. U.S. Exh. 836m

1979- 80 1986-87 1979-80 1986ﬂ87
qut(n 1callv Whlte In%tuatmn% H15t01 1ca11\ Black Inqtltutlonq
T M $20,79%4 $30,757 J%[’ 18,047 26, 660
MSTU 21,153 31,9567 ASU 16,019 21,291
USM 19,817 31,964 MVSU 15,546 22,746
DSU 17,265 26,213
MUW 17,836 26,507

U.S. Exh. 694q (J.A. 372-473).
15 The 1985 faculty data showed :

% Full % With
Total Professors ¢ Inqtmctom Doctoute

Historically White Institutions

i M 673 256.99 24.4% 59.0%
WMSU 895 42.8 6.5 70.0
USM 675 26.4 12.9 64.4
DSU 203 32.0 20.7 52.7
MUW 129 356.7 14.0 52.7
Hlstoucall;y Black Instltutlons
JSU 359 922.6 16.7 64.9
ASTU 174 10.9 43.1 46.6
MVSU 138 18.8 21.7 42.0

See 7.8, Exh. 694¢ (J,A. 380-381). See also Pet. App. 55a n.16,
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(J.A. 609); Tr. 412-419 (J.A. 1362-1368). Addition-
ally, the historically white “regional” schools also showed
a greater increase in plant investment value from 1964
to 1985—reflecting that the gap between the historically
white and historically black schools was widening rather
than narrowing. U.S. Exh. 836m (J.A. 607).1°

B. The Legal Proceedings

1. The United States’ Position. The United States
maintained at trial that Mississippi had failed to satisfy
its obligation, under the Equal Protection Clause of the
Fourteenth Amendment and Title VI of the Civil Rights
Act of 1964, 42 U.S.C. 2000d et seq., to dismantle its
racially dual system of higher education. Although the
five-week trial (which involved 71 witnesses and 56,700
pages of exhibits! gave rise to numerous disputed issueg
of fact, the fundamental disagreement between the United
States and Mississippi centered on the scope of the State’s
legal obligation to dismantle its racially segregated sys-
tem of higher education. Mississippi maintained that it
had fulfilled its legal obligations by adopting race-neutral

16 Current values for plant investment {as measured by the cost
of replacing existing facilities) were:

Increase
1964765 1984/85 1964/65-1984 /85
Historically White Institutions:
™M 348,405,525 $199,526,432 $151,120,907
MSU 62,245,953 305,721,970 243,476,017
TUSM 44,143,743 120,193,938 76,050,195
DSU 11,992,239 63,169,993 51,177,754
MUW 22,434,678 63,485,898 41,051,220
Total 189,222,138 752,008,231 562,876,003
Historically Black Institutions:
JSU $12,242,349 $74,315,678 $62,073,329
ASU 10,701,096 49,915,240 39,214,144
MVSU 12,229,534 43,837,040 31,607,501
Total 35,172,984 168,067,958 132,804,974

U.S. Exh, 836m (J.A. 607),
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admission, hiring, and resource allocation practices. The
United States disagreed with Mississippi’s assertion that
the State’s policies were truly race-neutral. The United
States further urged that Mississippi’s ultimate obligation
under Brown is to replace its de jure system of separate
“white” and “black” schools with a unitary system of
public higher education; accordingly, Mississippi niust
also eliminate state policies and practices that, when
conducted in the aftermath of the past system of de jure
segregation, perpetuate the dual system. The United
States pointed to such policies and practices in the case,
for example, of admission requirements and duplicative
proeram offerings, which acting in combination perpetu-
ated the dual system.

a. Admission policies. The United States maintained
at trial that Mississippi’s admission practices perpetuate
a dual system of higher education by continuing and
reinforeing the historice distinctions between “white” and
“black” schools. The United States pointed, in particular,
to Mississippi’s use of the American College Test (ACT,
a standardized admissions examination. Mississippi em-
ploys the ACT in a manner that is expressly contrary to
the directions of those who designed the test and that chan-
nels black students to the historically black universities.

Mississippi requires all freshman applicants to take
the ACT, which consists of a hattery of four examina-
tions—in English, mathematics, social studies reading,
and natural science reading—that measure the applicant’s
general educational develonment on a nationally standard-
ized basis. Pet. App. 129a. The ACT also produces a
composite score, which is the average of the four test
scores. Bd. Exh. 186, at 4 (J.A. 1209). Basically, at the
time of trial, an applicant who received a composite ACT
score of 13 or more was eligible for automatic admission
to any one of the historically black universities. Pet. App.
128a. A student who sought automatic admission to any
one of the historically white schools, however, was re-
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quired to achieve a composite ACT score of 15 or more.
Id. at 127a."

The United States demonstrated at trial that Missis-
sippi’s use of composite ACT scores is inconsistent with
the directions of the American College Testing Program
(ACTP), the private organization that designed and
administers the test. The ACTP offers the ACT as one
element of a service known as the ACT Assessment, which
is designed to present “a comprehensive picture of stu-
dents.” Bd. Exh. 186, at 6-7 (J.A. 1209-1210).'% The
ACTP strongly urges universities to make use of all of
the information provided in the ACT Assessment—and
not rely simply cn ACT scores—when making admission
decisions. [bid.*® Indeed, the ACTP has specifically

17 Mississippi began employing the ACT in its admissions process
in February 1961, six days after James Meredith applied for ad-
mission to the University of Mississippi. Pet. App. 120a. The dis-
trict court recognized that Mississippi adopted its 1961 requirement
to discourage the admission of blacks to historically white univer-
gities. Id. at 179a. Although Mississippi’s precise use of the ACT
hag varied over the years, State authorities have consistently re-
quired significantly higher ACT scores for admission to the histori-
cally white schools than for admission to the historically black
schools. Sece id. at 121a-128a.

18 The ACT Assessment includes not only the applicant’s ACT
test results, but also the applicant’s report of his high school grades
and a “profile” section that provides information on the applicant’s
background, interests, activities, and needs. Bd. Exh. 186, at 1 (J.A.
1210); Bd. Exh. 162, at 2-11 (J.A, 1126-1135). The ACTP makes
the ACT Assessment data available to universities in a concise
format known as the ACT College Report, which (among other
things) predicts an applicant’s freshmen year grades based upon
his or her individual (not composite) scores and reported high
school grades. Pltf. Exh. 292, at 17-27 (J.A. 838-850).

19 The ACTP has explained:

Because many factors (e.g., socioeconomic status, differences
in educational opportunities, culture, ete.) can potentially affect
the test performance of many students who are members of
minority groups, ACT helieves that azsessment for the purpose
of college admissions should reflect as complete a picture as



| S

17

warned that it is particularly important to consider ACT
scores in conjunction with other criteria—such as high
school grades, special interests, and experiences—when
assessing educationally disadvantaged applicants. Ibid.;
Bd. Exh. 163, at 5 (J.A. 1210-1211) ; Pltf. Exh. 292, at
4 (J.A. 835-8338). Despite the ACTP’s specific directions
and warnings, and despite the State’s long history of
denying equal educational opportunities to its black youth,
Mississippi has persisted in the use of ACT scores alone,
without regard to high school grades or other criteria, to
determine automatic admissions.”

The United States demonstrated at trial that Missis-
sippi’s unconventional use cf ACT test scores placed

possible of students and should include cother information in
addition to test scores.
Bd. Exh. 186, at 6-7 (J.A. 1209-1210). The ACTP emphasized the
following points “in the interpretation and use of ACT Assessment
data with minority students” (ibid.):
The ACT Assessment Program presents a comprehensive pic-
ture of students. The ACT tests are but one element of a data
bage that includes information about a student’s background,
interests, plans, accomplishments, and needs for various types
of assistance. * ¥ ¥
The ACT tests measure academic competencies developed by
students through their past educational experiences. The scorves
should, therefore, be interpreted in view of previous educational
opportunities and conditions.
The ACT tests assess a student’s current educational develop-
ment and are not intended to measure either innate aptitudes
or the capacity to acquire the academie skills stressed in the
tests through subsequent interventions.
ACT data should be used along with other information ahbout
students (e.g., personal qualitics). The type of additional in-
formation that is of yalue is dependent upon the types of uses
being made of the data.

20 Beginning in 1986, Mississipni has also required that freshman
applicants complete a “core curriculum” of high school classes prior
to admission. Pet. App. 125a; Bd. Exh. 183a, at 4-5 (J.A. 1179-
1180). An applicant must nevertheless achieve an ACT score of
at least 15 to obtain automatic admission to any of the historically
white schools, regardless of his grades in those classes.

.Y
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a substantial obstaclé to black applicants who sought
admission to the historically white universities.** The
United States also demonstrated that, while both high
school grades alone and ACT test scores alone may be
valid predictors of college performance, the best predictor
is the use of the two criteria together. Tr. 905-910,
1855-1856, 3776-3777 (J.A. 15629, 1788-1789); U.S. Exh.
56, at 2, 6 (J.A. 175, 177). Furthermore, specific ACT
studies of freshmen at Mississippi universities in 1985-86
showed that high school grades alone and high school
grades in combination with ACT scores were better pre-
dictors of first year college grades than were ACT scores
alone. Tr. 3753-3756 (J.A. 1779-1782); U.S. Exh. 903,
at Table H-1 (J.A. 6701. In short, the United States sub-
mitted that Mississippi employs ACT scores in a manner
that underestimates the academic potential of black stu-
dents and then effectively relegates those students to the
historically black schools, where Mississippi maintains
lower admission standards. )

b. Duplication. The United States also demonstrated
at trial that Mississippi’s practice of duplicating pro-
grams at the historically white and historically black
schools continued and reinforced Mississippi’s dual sys-
tem of education. The evidence showed, for example, that

21Tn 1985, 729 of Mississippi’s white high school seniors achieved
an ACT composite score of 15 or better, while less than 30¢. of
Mississippi’s black high school seniors achieved that score. Thus,
whites qualified for automatic admission to Mississippi’s historically
white institutions at nearly two-and-a-half times the rate of blacks.
Tr. 1849-1851 (J.A. 1523-1527) ; U.S. Exhs. 894i, 894j (J.A. 855-
864). While the white high school students also had higher average
grades than the black students, the difference was not as extreme
as the difference in ACT scores. Among Mississippi students in
1985, 43.8¢; of whites and 30.5¢¢ of blacks had a grade point aver-
age of at least 3.0, while 62.2¢¢ of whites and 49.2¢% of blacks had
at least a 2.5 GPA. Tr. 1851-1854 (J.A., 1524-1526); U.S. Exhs.
8941, 8945 (J.A. 1524-1526). The use of high school grades in con-
junetion with ACT test scores would therefore increase the number
of black students eligible for admission to the historically white
schools. Tr. 1855 (J.A. 1527).
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the historically white institutions unnecessarily duplicated
909 of the master’s level programs and 34.6% of the
bachelor’s level programs offered at the historically black
institutions. Pet. App. 144a, 200a. See Tr. 68-102; U.S.
Exhs. 479-489, 685a-685g, 6850-685t (J.A. 220-248, 233-
310, 318-335).** That phenomenon of unnecessary dupli-
catiun existed whether one compared schools serving the
same or different “Missions.” For example, the com-
prehensive (and historically white) universities unneces-
sarily duplicated more than 309 of the programs at Mis-
sissippi’s uniquely “urban” (and historically black) Jack-
son State, including degree programs in Banking and
Finance, Social Work, and Law Enforcement. U.S. Exhs.

685b, 68br (J.A. 284-289, 327-329). Likewise, the his- -

torically white regional university, Delta State, unneces-
sarily duplicated 389 of the bachelor’s degree programs
at the historically black rogional university, Mississippi
Valley, even though the two schools were a mere 35 miles
apart. U.S. Exhs. 685b, 685r (J.A. 290, 3301.*® The
United States submitted that Mississippi’s unnecessary
duplication of programs af historically white ana histor-
ically black schools served no useful academic funection
while continuing and reinforcing Mississippi’s dual sys-
tem of higher education.

c. The Combined Effect of Mississippi’s Admission
Policies and Duplication. The United States argued at
trial that Mississippi’s admission policies and program
duplication, as well as other policies and practices, per-
petuated a dual system of public higher education. Mis-

22*Unnecessary” dnplication refers to the duplication of programs
that are not considered to be “core” programs essential to a liberal
arts education. Pet. App. 143a-144a; Tr. 74-75, 96-97.

23 The United States also showed that the number of unique pro-
grams at Jackson State, when compared to the white comprehensive
schools; at Mississippi Valley, when compared to Delta State; and
at Alcorn State, when compared to the University of Southern
Mississippi, had dropped between 1981 and 1986. T.S. Exhs, 685y,
685t (J.A. 330-338); Tr. 190-192 (J.A. 1326-1320).
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sissippi’s reliance on ACT scores to determine automatic
admission—even though consideration of grades and
other criteria would provide more accurate predictions of
academic performance—turns black students away from
the historically white schools and toward the historically
black schools, which have lower ACT requirements. At
the same time, Mississippi’s duplication of programs
among the historically white and historically black schools
—which serves no educational function—perpetuates the
dual system in a very concrete manner. In combination,
the State’s actions encourage and reinforce the hallmarks
of Mississippi’s de jure segregated system: white stu-
dents and black students engaged in the same course of
study in the same locality attend separate schools.

To demonstrate the continuing existence of a dual
system of higher education, the United States did not
rely solely on the statistical evidence showing, inter alia,
that more than 999% of Mississippi’s white students at-
tended the historically white universities, and that the
combined student enrollment at the historically black
universities was more than 94¢7 black. See pp. 10-11,
supra. The United States also pointed to the testimony
of Mississippi’s school administrators and expert wit-
nesses, who stated that the historically white and his-
torically black schools continue to have distinct racial
identities and missions.

For example, the President of Mississippi Valley, Dr.
Boykins; stated that prospective applicants continue to
identify Jackson State, Alcorn State, and Mississippi
Valley as “black” schools. U.S. Exh. 944c¢ (9/14/79), at
60-63 (J.A. 756). He also acknowledged that pros-
pective white students identified Mississippi Valley as
“‘second class,” with the result that white students were
reluctant to enroll there. Ibid. Dr. Boykins testified that
Delta State and Mississippi Valley differed because Mis-
sissippi Valley had a mission of enrolling “academically”
disadvantaged students—meaning “[p]rimarily” black
students. U.S. Exh. 944c¢ (10/4/79), at 127-128 (J.A.
7601. Asked to compare perceptions of Delta State and
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Mississippi Valley, he said that the former was the
“University of the Delta” for white students, while the
latter was the “University of the Delta” for black stu-
dents. Id. at 129-130 (J.A. 761).%

2. The Dhstrict Court Decision. On December 10,
1987, the district court issued a decision ruling for re-
spondents on all issues and dismissed the case. Pet. App.
104a-201a. The district court recognized that there re-
mained significant differences between the historically
white and historically black schools as to admission
standards, student and faculty composition, and fund-
ing, see, e.., id. at 127a-128a, 133a, 135a-138a, 1h6a-
163a, and that the historically white and historically
black universities “duplicate as many as 75% of each
other’s baccalaureate programs,” id. at 200a. The dis-
trict court ruled, however, that the State fully satisfied
its affirmative obligation to dismantle its racially dual
system by discontinuing official discrimination and adopt-
ing “race-neutral policies and procedures.” Id. at 201la.
The court found that the continuing differences among
the historically white and historically black institutions
“are reasonable and were not motivated by discrimina-
tory purpose.” Ibid. The court concluded that there ac-
cordingly was no denial of equal protection. Ibid.

3. The Court of Appeals’ Decisions. The United States
and the private petitioners appealed. A divided panel
- of the Fifth Circuit reversed and remanded the case for
remedial proceedings. Pet. App. 45a-103a. The panel
ruled that a State that previously maintained a racially
dual system of higher education does not satisfy its obli-
gation to desegregate merely by discontinuing intentional

24 Similarly, respondents’ expert in higher education administra-
tion testified that, in addition to its instructional programs, a his-
torically black institution had “a mission in connection with racial
identification.” Tr. 2991 (J.A. 1658). He said that, while “[a]n
effort has to be made” to attract white students, black institutions
should remain predominantly black “for the time being” because
they provided “a better residential, social, academic atmosphere for
many black students than they receive in a predominantly white
institution.” Tr. 2998 (J.A. 1657).
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discrimination. Rather, respondents were required ‘to
eliminate all of the ‘vestiges’ or effects of de jure segre-
gation, root and branch, in a university setting.” Pet.
App. 72a. The panel further concluded that respondents
had failed to meet that obligation. Id. at 94a. Judge
Duhé dissented, relying primarily on Justice White's con-
curring opinion for the Court in Bazemore v. Friday, 478
U.S. 385 (1986), which held that state officials had ade-
quately disestablished segregation of state-supported 4-H
and Homemaker Clubs by allowing “voluntary choice”
in attendance (id. at 407-408). Judge Duh¢ reasoned
that because university attendance choices are “volun-
tarily made,” the State’s duty “to eliminate all vestiges
of de jure discrimination ‘root and branch’ does not
reach the university.” Pet. App. 102a-103a.

The court of appeals granted a suggestion for rehear-
ing en banc and vacated the panel opinion. Pet. App. 2a.
On rehearing, a divided en banc court affirmed the dis-
trict court, concluding that “Mississippi has adopted and
implemented race neutral policies for operating its col-
leges and universities and that all students have real
freedom of choice to attend the college or university they
wish.” Id. at 2a. The en banc court acknowledged that
the State was “constitutionally required to eliminate in-
vidious racial distinetions and dismantle its dual sys-
tem.” Id. at 13a. In defining that duty in the higher
education context, however, the court concluded that it
must choose between the principles set forth in Justice
White's concurring opinion for the Court in Bazemore
and those set forth in Green v. County School Bd., 391
U.S. 430 (1968). Pet. App. 13a-14a, 20a. The en banc
majority determined that Bazemore, rather than Green,
provided the standard for desegregation of public uni-
versities, Pet. App. 23a, stating:

[TTo fulfill its affirmative duty to disestablish its prior
system of de jure segregation in higher education,
the state of Mississippi satisfies its constitutional
obligation by discontinuing prior diseriminatory prac-
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tices and adopting and implementing good-faith, race-
neutral policies and procedures.

Id. at 26a. The court then concluded that Mississippi
had satisfied that standard in this case. See id. at 26a-
37a.

Judge Goldberg, joined by Judges Politz, King, and
Johnson, dissented, endorsing the panel majority’s opin-
ion. Pet. App. 87a-38a. Judge Higginbotham concurred
in part and dissented in part. Id. at 38a-44a. He would
have affirmed the district court’s judgment that Missis-
sippi had ceased its intentional discrimination against
blacks in higher education. Id. at 38a n.*. He concluded,
however, that the district court erred in holding that the
State’s “obligation ended when it adopted an open ad-
missions policy and stopped purposeful racial discrim-
ination.” Id. at 38a-39a. Instead, Mississippi remains
under an obligation to dismantle its racially dual edu-
cational system, and it therefore must also discontinue
practices that “directly reinforce the historical traces of
separate post-secondary educational paths for blacks and
whites” and that lack a legitimate educational justifica-
tion. Id. at 42a.

SUMMARY OF ARGUMENT

This Court declared in Brown V. Board of Education,
347 U.S. 483, 495 (19541, that “in the field of public
education the doctrine of ‘separate but equal’ has no
place.” That declaration applies to all systems of public
schools, regardless of whether the system provides pri-
mary, secondary, or higher education. Thus, as the court
of appeals recognized, the State of Mississippi is under
a constitutional obligation “to eliminate invidious racial
distinctions and dismantle its dual system.” Pet. App.
13a.

The court of appeals erred in concluding that the State
of Mississippi satisfies that obligation by simply ending
intentional discrimination and adopting race-neutral pol-
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icies and procedures. As in the case of primary and
secondary education, the State must also eradicate, to the
extent practicable, the remnants of unlawful diserimina-
tion. Board of Education v. Dowell, 111 S. Ct. 630, 638
(1991). The court of appeals correctly recognized that
higher education differs from primary and secondary
education in a fundamentally important respect—the de-
cisions whether and where to attend college are largely
matters of individual choice. That distinction, however,
does not mean that the remnants of a dual system may
be disregarded. Rather, the State’s obligation to eliminate
the remnants of unlawful discrimination must necessarily
focus on the elimination of these remnants of the former
dual gystem that affect free choice. Bazemore v. Friday,
478 U.S. 385, 387-388, 407-409 (1986,

A State fulfills its obligation to dismantle its dual sys-
tem of higher education when a graduating high school
senior’s choice of which college to attend is “wholly volun-
tary and unfettered” by state action based on race.
Bazemore, 478 U.S. at 407. As this Court recog-
nized in Green. v. County School Bd., 391 U.S. 430
(19681, however, simply saying that free choice exists
does not necessarily make it so. Accordingly, the mere
adoption of race-neutral policies and practices does not
suffice to dismantle a dual system of higher education.
The State, in addition, must eliminate those continuing
clements of its former dual system that perpetuate seg-
regation by fettering choice, that do not serve legiti-
mate educational interests, and that can be practicably
eliminated.

We submit that the State of Mississippi has failed to
discharge that cbligation. In particular, the State con-
tinues to employ the ACT, a standardized admissions test,
in a manner that underestimates the academic potential
of black students, even though the use of other readily
available admission criteria would provide a more accu-
rate indicator of academic performance. In addition, the
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State continues to duplicate academic programs at the
historically white and historically black colleges—effec-
tively endorsing and encouraging continued segregation—
even though, as the distriet court recognized, principles of
sound administration would dictate the elimination of
the unnecessary duplication. The lower courts’ exclusive
focus on whether the State has eliminated intentional dis-
erimination has prevented any inquiry into whether those
continuing elements of Mississippi’s former dual system
should be cured.

ARGUMENT

MISSISSIPPI HAS FAILED TO SATISFY ITS OBLI-
GATION TO DISMANTLE ITS RACIALLY DUAL
SYSTEM OF HIGHER EDUCATION

A. The Equal Protection Clause of the Fourteenth
Amendment Requires the States To Dismantle All
Racially Dual Systems of Public Education

1. This Court declared nearly 40 years ago that the
Equal Protection Clause prohibits racially dual systems
of public education. Simply put, “in the field of public
education the doctrine of ‘separate” but equal’ has no
place.” Brown V. Board of Education, 347 U.S. 483,
495 (1954). The Court accordingly directed that those
States that had established segregated educational sys-
tems were under a constitutional obligation to effect “the
transition to a system of public education freed of racial
diserimination.” Brown V. Board of FEducation, 349 U.S.
294, 299 (1955) (Brown II). The Court recognized that
school authorities have the ‘“primary responsibility for
elucidating, assessing, and solving” the problems asso-
ciated with dismantlement of the dual systems, while the
courts “consider whether the action of school authorities
constitutes good faith implementation of the governing
constitutional principles.” Ibid.

This Court’s declaration in Broun that “the doctrine of
‘separate but equal’ has no place” in public education
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applies to all dual systems of public schooling, regardless
of whether the system provides primary, secondary, or
higher education. Both the language and logic of Broun
indicate as much.*® Thus, the court of appeals properly
recognized that a State, such as Mississippi, that has “op-
erated a racially dual system of public higher education”
is under a constitutional obligation “to eliminate invidi-
ous racial distinctions and dismantle its dual system.”
Pet. App. 13a.2

2. This Court has also set forth a general standard for
determining whether a formerly dual system of public
education has achieved “unitary” status. The Court has
explained that a State’s dismantlement of a segregated
system of public education is complete when the State
has terminated its policy of intentional discrimination,
adopted race-neutral policies and practices, and eradi-

25 For example, the Broun opinien specifically includes legal and
graduate level training within its description of “public education.”
347 U.S. at 491-492, 493. Thus, shortly after the Broun decision,
the Court observed that “there is no reason for delay” in implement-
ing Broww’s mandate in graduate professional schools. Florida
ex rel. Hawkins v. Board of Control, 350 U.S. 418, 414 (1956) (per
curiam). Moreover, higher education serves many of the same im-
portant roles as primary and secondary education in preparing an
individual for responsible citizenship, awakening cultural values,
and providing full opportunities for participation in a democratic
society. See Broum, 347 U.S. at 493-495. Racial segregation is no
less injurious to those roles in the higher educational context. See,
e.g., Sweatt v. Painter, 339 U.S. 629, 634 (1950); McLaurin V.
Oklahoma State Regents, 339 U.S. 637, 641 (1950).

%6 See also, e.g., Geier v. Alexander, 801 F.2d 799, 800 (6th Cir.
1986) ; Geier v. University of Tennessee, 597 F.2d 1056, 1065 (6th
Cir.), cert. denied, 444 U.S. 886 (1979); Lee v. Macon County Bd.
of Educ., 453 F.2d 524, 527 (5th Cir. 1971) ; Norris v. State Council
of Higher Educ., 327 F. Supp. 1368, 1373 (E.D. Va.) (three-judge
court), aff’d sub nmom. Board of Visitors of the College of William
& Mary v. Norris, 404 U.S. 907 (1971); Alabama State Teachers
Ass'n v. Alabama Pub. School & College Auth., 289 F. Supp. 784,
787 (M.D. Ala. 1968), aff’d per curiam, 393 TU.S. 400 (1969);
Sanders v. Ellington, 288 F. Supp. 937, 942 (M.D, Tenn, 1968).
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cated, to the extent practicable, the remnants of unlaw-
ful discrimination. See Board of Education V. Dowell,
111 S. Ct. 630, 638 {1991).*"

The en banc court of appeals refused to apply that
standard to racially dual systems of higher education,
concluding that a “different standard” should be em-
ployed in that context. Pet. App. 14a. Under that court’s
standard, a State should be deemed to have satisfied
its constitutional obligation by ‘“discontinuing prior dis-
criminatory practices and adopting and implementing
good-faith, race-neutral policies and procedures.” Id. at
26a. In short, the State need not address any remnants
of past discrimination. The en banc court based its de-
cision on a determination that universities “differ in
character fundamentally from primary and secondary
schools.” Id. at 23a.* It concluded that this Court’s
decision in Bazemore V. Friday, 478 U.S. 385 (1986),
compelled its application of the “different standard.” See
Pet. App. 23a-24a, 25a-26a. ,

In our view, the same basic standard for assessing
whether a State has dismantled a racially dual public
school system applies regardless of whether the system
involves primary, secondary, or higher education. In
each of these contexts, a court must consider not only

27 As we explained in our amicus curiae brief in Freeman v. Pitts,
No. 89-1290 (at 13-14), what courts have termed the “vestiges” of
a racially dual system are best understood as “remnants,” in the
sense that they were a discriminatory part of the dual system and
were not simply caused by it. We therefore use the term “remnants”
rather than “vestiges” in this brief.

28 Specifically, it observed that university attendance is not man-
datory, that students exercise choice in determining which univer-
sity to attend, and that universities frequently exhibit diversity in
institutional character and program offerings. Pet. App. 23a-25a.
It concluded that a requirement that States eliminate the remnants
of a segregated system would interfere with those characteristies
and subject the “aspiring student” to a “severe disservice by reme-
dies which, in secking to maximize integration, minimize diversity
and vitiate his choices,” Id. at 25a,
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whether the State has stopped intentional discrimination
and adopted race-neutral policies, but also whether the
State has eliminated—to the extent practicable—the rem-
nants of its prior unlawful discrimination. This is not
to say that differences in the contexts are not pertinent
in assessing what constitutes a remnant of discrimina-
tion the State must cure; they are, in significant respects.
But the proper inquiry is advanced by a focus on what is
or is not a remnant of the prior system with continuing
discriminatory effect in the higher education context,
rather than on formulating a new legal standard.

The fact that this case concerns diserimination in the
higher education context does affect what the State must
do to dismantle its dual system. The central vice of the
“‘separate but equal” primary and secondary systems
struck down in Brown was the assignment of students to
particular schools on the basis of race. Brown, 347 U.S.
at 493. At the college level, however, graduating high
school students are not typically assigned by the State
to a particular college or university; the decision whether
to attend college, and which college to attend, has his-
torically been in this country a matter of individual
choice rather than state direction. The central vice of the
dual system of higher education previously maintained by
Mississippi was that it fettered this choice on the basis
of race. The pertinent question in assessing Mississippi’s
obligation to dismantle its dual system, then, is whether
state action continues to fetter on the basis of race a
graduating high school student’s choice of which public
college to attend. See Dowell, 111 S. Ct. at 637 (“[F]ed-
eral-court decrees must directly address and relate to the
constitutional violation itself.”) (quotation omitted) ;
Milliken V. Bradley, 418 U.S. 717, 757 (1974) (Stewart,
J., concurring! f(the “task * * * is ‘to correct .. . the
~condition that offends the Constitution’ 7).

This Court’s decision in Bazemore V. Friday, supra,
confirms that in a regime in which the vice to be remedied
is state interference with individual choice on the basis
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of race, a State fulfills its constitutional obligation by
taking the necessary affirmative steps to ensure that an
individual’s choice is “wholly voluntary and unfettered.”
478 U.S. at 407. Bazemore presented the question whether
North Carolina State University’s Extension Service,
which provided agricultural and other information to the
public, violated the Equal Protection Clause when pro-
viding financial and operational assistance to voluntarily
established, community-based 4-H and Homemaker Clubs.
The record showed that prior to 1965, the Extension Serv-
ice supported those clubs on a segregated basis, but since
that time had discontinued its segregated club policy and
required that membership in all then-existing or newly
organized clubs be open to all participants regardless of
race. 478 U.S. at-407. The nlaintiffs’ claim was founded
solely on the continuing existence of numerous “all-white”
and “all-black” clubs.® This Court conciuded that “this
case presents no current viclation of the Fourteenth
Amendment since the Service has discontinued its prior
discriminatory practices and has adopted a wholly neu-
tral admissions policy.” Id. at 408.

The Court also determined that its decision in Green V.
County School Bd., 391 U.S. 430 (1968)—holding that a
“voluntary choice program” was ineffective to dismantle
the racially dual primary and secondary school system
involved in that case—‘“has no application to the volun-
tary associations supported by the Kxtension Service.”
478 1J.S. at 408. The Court noted that “[w]hile school
children must go to school, there is no compulsion to join
4-H or Homemaker Clubs” and that “school boards cus-
tomarily have the power to create school attendance areas
and otherwise designate the school that particular stu-
dents may attend * * *.” Ibid. The Court agreed with
the United States that “however sound Green may have
been in the context of the public schools, it has no appli-
cation to this wholly different milieu.” Ibid.

29 The district court found “no evidence to show that the quality
of [the State’s] services is any different for the c¢lubs of one race
than for the other,” Bazemore Pet. App. 165a n.50.
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The private petitioners argued helow that Bazemore
has no applicability in the context of public higher educa-
tion, and that the State’s obligation should instead be
measured against the standa:ds set forth in Green. The
en banc court of appeals, on the other hand, held that
Bazemore applied and meant that the State need not
address possible remnants of prior discrimination, but
instead need only discontinue intentional discrimination
and adopt race-neutral policies and procedures to fulfill
its constitutional obligation.

In our view, both of these positions are flawed. This
Court’s decision in Bazemore was not like “a restricted
railroad ticket, good for this day and train only.” Smith
v. Alluright, 321 U.S. 649, 669 (1944) (Roberts, J., dis-
senting). The equal protection principles announced in
that case are fully applicable in the context of public
higher education; those principles confirm that the proper
focus is on whether the State interferes with choice on
the basis of race. At the same time, a State can inter-
fere with choice on the basis of race by indirect as well
as direct means, and nothing in Bazemore suggests that
o State is velieved of its obligation to cure any remnauts
of prior de jure segregation that continue to fetter choice
on the basis of race.

In short, Bazemore teaches that a State fulfills its
obligation to dismantle its dual system of higher educa-
tion when a graduating high school senior’s choice of
which public college to attend is “wholly voluntary and
unfettered” by state action based on race. 478 U.S. at
407. That is because a system of higher education, like
the 4-H Clubs at issue in Bazemore, is a regime in which
individual choice is the key factor. Green, however,
teaches that saying so does not make it so, and that the
remnants of prior illegal conduct can fetter choice and
render a facially neutral plan discriminatory in opera-
tion. Collectively, Bazemore and (rreen teach that, in the
centext of higher education, a State’s adoption of a “free-
dom of choice” admission policy to desegregate a racially
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dual university system “merely beging, not ends, [the]
inquiry whether the Board has taken steps adequate to
abolish its dual, segregated system.” Green, 391 U.S. at
437. Specifically, a State also must ensure that it has
eliminated, to the extent practicable, remnants of the dual
system that may fetter free choice. Dowell, 111 8. Ct.
at 638.%

3. In the higher education context, then, the focus
remains on free choice. As Bazemore makes clear, in such
a context the mere continued existence of single-race in-
stitutions “does not make out a constitutional violation,”
and there is no obligation on the State to “take affirmative
action to integrate their student vodies.” 478 U.S. at 408.
What the State must do is take affirmative action to
remove any remnants of the prior dual system that af-
fect choice. A remnant is a part of a formerly dual sys-
tem that has had and continues to have a discriminatory

30 As we explained in our brief in Bazemore:

This is not to say that a voluntary attendance system i3
unitarv with respect to admissions because the state entity
simply announces that it will henceforth conduct admissions
without regard to race. Rather, such a formerly segregated
covernment program is unitary only if the state has, in fact,
established an admissions “system in which racial diserimina-
tion [is] eliminated root and branch.” Green, 391 U8, at 438.
Thus, the relevant program must be free from all practices that
cither indicate that the program is not genuinely open to all
free from subtle diserimination or that otherwise create further
racial geparation.

This transition will normally involve diligent oversight and
remedial efforts to ensure that the defendant’s existing ad-
ministrative and admissions practices are not tainted by dis-
crimination, and do not send a subtle discriminatory message,
that its personnel are gensitized to the need to treat applicants
and potential applicants in a wholly nondiscriminatory manner,
that its present and future practices do not have the cffect of
impeding desegregation, and that it is made clear to all that
any practices discouraging or diminishing racial mixing are
truly a thing of the past.

[".S. Br. 43.
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effect. The fact that individuals choose whether to attend
college and which college to attend is highly pertinent in
considering whether a particular feature of the system
has such a discriminatory effect; choice can operate in-
dependent of such effects, and it is no part of the State’s
obligation to address the results of private decisionmak-
ing. See Bazemore, 478 U.S. at 407-408; Pasadena City
Bd. of Educ. v. Spangler, 427 U.S. 424, 436 (1976). Thus,
the fact that blacks in Mississippi who wished to attend
a public college were once forced to choose between Jack-
son State, Alcorn State, or Mississippi Valley does not
mean that black attendance at those schools today is a
result of illegal state action, so long as the State no
longer interferes with the student’s choice on the basis
of race.

Nor do we discern an independent obligation flowing
from the Constitution to correct disparities between what
was provided historically black schools—in terms of fund-
ing, programs, facilities, and so forth—and what was
provided historically white schools. In the first place,
such a requirement would be at odds with the overriding
objective that there no longer be “a ‘white’ school and a
‘Negro’ school, but just schools.” Green, 391 U.S. at 442.
The idea is to end duplication, not to perfect it by ensur-
ing that separate schools are in fact equal. It would be
the height of irony for the resounding mandate of Brown
that separate schools are inherently unequal (347 U.S.
at 495) to be taken, 37 years later, as dictating a focus
on whether funding of separate historically black and
historically white schools is equal. Indeed, “improved”
duplicaticn might well have the perverse effect of encour-
aging students 1o attend a school where, other things now
being more nearly equal, their own race predominates.
That odd result surely is not required by the Equal Pro-
tection Clause.

There can be no question that the historically black col-
lewes share the distinctive trait of a shameful history of
inadequate state funding. See Kujovich, Equal Opportu-
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wity in Higher Education and the Black College: The
Era of Separate But Fqual, 72 Minn. L. Rev. 29 (1987).
What is not clear is why the Constitution demands that,
at this late date, the State turn its energies to redressing
an historical imbalance in spending on those institutions,
rather than on ensuring that each of its young people be
free to choose among all that the State has to offer,
limited only by ability and not by race. As a practical
matter, moreover, it will be an enormous, and endlessly
litigious, undertaking to ensure that there are no longer
any spending disparities. The extraordinary difficulty in
that respect is illustrated by the voluminous record in
this case.®* The difficulty would be aggravated by the fact
that colleges, much more so than elementary and second-

_ary schools, have never been fungible, but have had dis-

tinet specialties and characteristics.

There is, in any event, a fundamental point to the de-
mands imposed on the State by the Constitution, as
opposed to 2 State’s considered view of what constitutes
sound educational policy: It is the students—and not the
colleges—that are guaranteed the equal protection of the
laws. Thus, the mandate of the Equal Protection Clause

31 Ag the trial transcript reveals, the litigants will inevitably dis-
pute not only the relative quality of distinet institutions, but also
the appropriate factors on which to base a comparison. Sce, e.g.,
Tr. 457-460 (J.A. 1373-1377) (testimony comparing increases in
the “gross space” of Mississippi’s historically white and historically
black institutions); Tr. 460-461 (J.A. 1377-1378) (testimony com-
paring ‘‘net space”); Tr. 475-476 (testimony comparing recreation
and student activity facilities); Tr. 491-492 (testimony comparing
funding based on enrollment) ; Tr. 543 (J.A. 1384) (testimony com-
paring faculty qualifications); Tr. 611-642 (J.A. 1405-1408) (testi-
mony comparing educational and general expenditures).

32 There 13, of course, no constitutional principle that compels a
State to maintain various institutions serving different missions.
Nevertheless, the States have concluded, as a matter of educational
policy, that there is value in maintaining diverse institutions. Thus,
every State (except Wyoming, which has only one public university)
classifies its public colleges and universities according to respec-
tive missions of the various institutions. Sece Pet. App. 140a-141a.




34

is met once all students have the same right to decide
where to attend school, with no discriminatory prompting
from the State. Once choice is free, there will be no other
remnants of the dual system, for there will no longer
be a state-mandated dual system.

B. The District Court Erred by Failing To Consider the
Evidence That Mississippi Has Not Eliminated Read-
ily Eradicable Remnants of Past Discrimination That
Continue To Fetter Free Choice

The United States submitted evidence at trial showing
that Mississippi has not satisfied its constitutional obliga-
tion to dismantle its dual system, because remnants of
that system that could practicably be eradicated continue
to fetter free choice on the basis of race. Specifically,
the State’s use of ACT test scores to determine admis-
sion to particular schools, and its perpetuation of the
dual system by pointlessly duplicative programs at his-
torically black and historically white colleges, combine to
make race a factor in a gradualing senior’s decision of
which public college to attend. The district court erred
in failing to consider this evidence.

1. The district court failed to analyze properly the
significance of Mississippi’s use of the ACT. The court
correctly recognized that Mississippi began using the ACT
in 1961 specifically because it was an effective tool for
excluding blacks from the historically white universities.
See Pet. App. 179a; see also id. at 32a. The court con-
cluded, however, that the circumstances surrounding Mis-
sissippi’s subsequent imposition of minimum ACT score
requirements ‘“do not indicate that this policy was adopted
for diseriminatory purposes.” Id. at 179a. The court
concluded that Mississippi was entitled to rely on ACT
scores alone in determining automatic admissions because
the ACT score by itself is “a valid indicatoF”’ of college
performance and the Board of Trustees was “concerned
about grade inflation and the lack of comparability in
grading practices and course offerings among Mississippi’s
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diverse high schools.” Id. at 180a. If the district court
had employed the correct standard, it would have inquired
whether Mississippi’s use of the ACT alone was an element
of the State’s historically dual system, whether it perpet-
uates segregation, whether it nevertheless serves legiti-
mate educational objectives, and whether it could readily
be eliminated. The evidence supports the United States’
case as to each of those inquiries.

First, there is no serious question that determination
of automatic admissions through exclusive reliance on
ACT scores—without regard to other valid indicia of
academic potential-—is a remnant of Mississippi’s racially
dual system. The historically white universities adopted
minimum ACT score requirements in 1963 in direct re-
sponse to James Meredith’s application for admission
to the University of Mississippi. See Pet. App. 120a-
121a.** The district court observed that the Board of
Trustees did not adopt State-wide minimum test score
requirements until 1976. Pet. App. 179a. The Board’s
1976 policy, however, only formalized at the State level
the discriminatory standard that the historically white
universities had set more than ten years before.

Second, the State’s admissions policy continues to steer
black students away from historically white schools. The
district court acknowledged that “[bTlack students on the
average score somewhat lower” than white students. Pet.
App. 130a, 181a-182a. Indeed, in 1985, more than 7T0%
of all white Mississippi students—but less than 30%

33 Six months after James Meredith had applied for admission,
the Board of Trustees authorized each university “to set a minimum
score which applicants to such institution must each make on the
[ACT] in order to be eligible for consideration for admission.”
Pet. App. 120a. The three largest white universities promptly
adopted policies requiring applicants to achieve a minimum com-
posite ACT score of 15. Id. at 121a. When asked about the adoption
of this requirement at his university, the Viee President of Mis-
sissippi State stated that the cutoff was “drawn out of the air in
the Meredith days. Don’t get me off on that either because I'm liable
to tell secrets.” U.S. Exh. 949, at 50-51 (J.A. 776),
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of all black Mississippi students—who took the ACT
received a score of 15 or higher. See note 21, supra.®*
Third, Mississippi’s exclusive reliance on ACT scores
lacks a legitimate educational justification. That practice
cannot be defended on the theory that grades are un-
reliable indicators of academic performance because—as
the ACT’s designers stress and studies in Mississippi dem-
onstrate—the use of grades in conjunction with ACT
scores provides more accurate predictions of college
performance. See pp. 17-18, supra. There is simply no
logical justification for relying on a single criterion that
underestimates the potential performance of black appli-
cants when the addition of other readily available cri-
teria would lead to more accurate results. It is no
answer that “use of the ACT test score alone was also

34 The district court observed that most black applicants who ac-
tually applied for admission to the historically white universities
were ultimately admitted. Pet. App. 131a, 184a. That fact, nowever,
does not dispel the segregative character of the ACT requirement.
See Dothard v. Rawlinson, 433 U.S. 321, 330 (1977) (“The applica-
tion process itself might not adequately reflect the actual potential
applicant pool, since otherwise qualified people might be discouraged
from applying because of a self-recognized inability to mect the very
standards challenged as being discriminatory.”).

Nor does Mississippi’s “high risk” admissions program cure the
segregative effect of using ACT scores alone to deterniine automatic
admissions. The historically white schools allow up to 5¢ of the
previous year’s freshman class or 50 students (whichever is greater)
to be admitted with composite ACT scores of less than 15 as “high
risk” exceptions to the general admissions program. A State, how-
ever, cannot validate the remnants of past discrimination by provid-
ing limited exceptions that simply lessen their segregative impact.
Finally, it is also no answer to observe that any black student who
is denied admission to a historically white school as a freshman can
transfer into that school after having taken 24 hours of instruction
at a junior college, provided the student has maintained a ¢ average
or better. Pet. App. 8a, 32a-33a. A qualified black applicant whose
admission is delayed as a result of unfair admission eriteria is
permanently deprived of the opportunity to pursue his eduecation on
an equal footing with similirly qualified white applicants.
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a valid indicator.” Pet. App. 180a. Mississippi’s re-
liance on ACT scores alone is irrational because the State
refuses to consider information that would provide a
better indication of college performance. Instead, Mis-
sissippi adheres to a practice that it initially adopted for
racially discriminatory purposes and that continues to
have an unfair and racially discriminatory effect.

Fourth, there is no impediment to considering grades
and other criteria in the admissions process. Most other
States use high school grades and other criteria in con-
junction with ACT scores to determine college admis-
sions. Moreover, the ACTP provides such information—
together with a prediction of college grades—-in its ACT
Assessment. See pp. 16-17, supra. Hence, Mississippi
could remove this remnant of its dual system—and im-
prove the accuracy of its predictions of college perform-
ance—without significant difficulty.

2. The district court also failed to analyze properly
the significance of Mississippi’s unnecessary duplication
of programs at the historically white and historically
black universities. The district court did not dispute that
the historically white schools unnecessarily duplicate the
programs at the historically black schools.®*® But the court
concluded that program duplication was irrelevant be-
cause ‘“this case * * * is about the charge of racial dis-
crimination, in higher education,” Pet. App. 146a, and
specifically “whether any practices or policies of the State
in the higher education field are racially motivated to
bring about results which deprive black citizens of bene-
fits provided to white citizens.” Id. at 200a. Here as
well, the district court should have inquired whether
unnecessary program duplication was an element of Mis-

35 The district court observed that at the time of trial, the histori-
cally white and historically black universities “duplicate as many as
75% of cach other’s baccalaureate programs.” Pet. App. 200a. As
we have explained (pp. 18-19, supre), the distriet eourt specifi-
cally found extensive—and concededly unnecessary——program dupli-
cation at historically white and historically black schools.
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sissippi’s historically dual system, whether it perpetuates
segregation, whether it nevertheless serves legitimate edu-
cational objectives, and whether it could readily be elim-
inated. The evidence supports the United States’ case
as to each of those inquiries.

First, Mississippi’s unnecessary duplication of programs
at the historically white and historically black universi-
ties was plainly a central element of Mississippi’s racially
segregated system of higher education. Indeed, the notion
of “separate but equal” universities rests on the establish-
ment of duplicative educational programs for white and
black students. See, e.g., Missouri ex rel. Gaines v. Can-
ada, 305 U.S. 337, 344-345 (1938). Mississippi instituted
program duplication at its white and black universities
expressly to achieve ‘‘separate but equal” status, and it
ultimately produced duplicative educational programs for
white and black students that were both ‘“separate and
unequal.” Pet. App. 114a.

Second, the maintenance of duplicative programs at
the historically white and the historically black schools
directly affects student choice in a way that perpetuates
segregation. The State’s retention of an ‘academic pro-
gram at a historically white university and a duplicative
program at a nearby black university perpetuates, before
the eyes of the community, the dual system that the Siate
is supposed to be abolishing.?®* A State that engages in -

36 Likewise, the State’s maintenance of similar curricula at the
two land-grant universities—Missisgippi State and Alcorn State--
represents an extraordinary duplication of programs for a relatively
small State with limited financial resources. See, e.g., U.S. FExhs.
685b, 685¢c (J.A. 293-294, 296). Similarly, testimony at trial tended
to show that the State constructed degree-granting “centers,” led by
the University Center in Jackson, which either duplicated programs
at historically black institutions or prevented new or enhanced pro-
gramg from being placed at the historically black institutions. See
note 5, supra.
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program duplication at historically black and historically
white colleges serving no useful educational purpose ef-
fectively endorses and encourages continued segregation.
See Keyes V. School Dist. No. 1, 413 U.S. 189, 196 (1973)
(noting that “community and administration attitudes
toward the school” are relevant in determining whether
a dual system has been dismantled). The State’s message
that there are schools for whites and schools for blacks
will affect student choice.

That effect is exacerbated in this case by the State’s
admission policies. An applicant who receives an ACT
score of 15—and thereby qualifies for admission to both
the historically white schools and the historically black
schools—is given the choice between enrolling in a his-
torically white school, with its more attractive program,
or at a nearby historically black school, with its less at-
tractive, duplicative program. Plainly, the rational choice
under those circumstances is to enroll in the program with
superior faculty, facilities, and resources.”” Mississippi’s
use of ACT scores, however, gives white applicants an
advantage over black applicants in qualifying for ad-
mission to both schools. Thus, Mississippi’s program du-
plicaticn encourages white students preferentially to enroll
at the historically white schools, while giving the black
student who is prejudiced by Mississ'ppi’s admission
standards no choice but to enroll at an historically black
school. Consequently, Mississippi’s retention of duplica-
tive programs, operating in tandem with Mississippi’s
skewed admigsion policies, perpetuates Mississippi’s his-
torvic system of ‘“separate and unequal schools.” See pp.
19-20, supra. Indeed, as discussed supra at pp. 20-Z1,

37 As the district court noted, a Carnegie Foundation study found
that “62¢7 of the students surveved stated that facilities were the
most important factor in their interest in an institution.” Pet. App.
165a.
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state officials frankly acknowledged the racial identity
they thought the schools had and should have.?®

Third, the court acknowledged that Mississippl’s pro-
gram duplication serves no useful educational purpose.
The court specifically found, “[f]or example, the unnec-
ecessary duplication of programs and administrations by
twe noncomprehensive universities, Delta State and Mis-
sissippi Valley State, only 35 miles apart in the rural,
financially strapped Mississippi Delta, cannot be justified
economically or in terms of providing quality education.”
Pet. App. 145a-146a. See also 7d. at 200a. The court
nevertheless concluded that the fact that program duplica-
tion served no legitimate educational interests was irrele-
vant because “this case is not about the efficiency or the
economic wisdom of higher education policies.” Id. at
146a. See also id. at 200a.

Fourth, Mississippi could readily eliminate program
duplication—and its segregative effects—by the simple
measure of consolidating the duplicative programs in a
manner that eliminates those effects. See Green 391 U.S.
at 442 n.6. We do not urge, as the en banc court sug-
gested, that the State must establish a regime where the
historically white and historically ble:k schools “remain
equal in funding, offerings and facilities.” Pet. App. 37a.
Tndeed, that approach would hav the pernicious effect
of maintaining a “separate hut equal” regime. We urge
instead that Mississippi can eliminate program duplica-

38 Thus, the distriet court’s blanket- conclusion that “there is no
proof that unnecessary program duplication is directly assocciated
with the racial identifiability of institutions,” Pet. App. 194a, mis-
states the record. Indeed, there is no question that program duplica-
tion plays a major role in maintaining racial identities. As the dis-
trict court recognized, Mississippi very effectively empleyed duplica-
tive programs at the historically white off-campus centers during
the 1960s to maintain the racial identifiability of its historically
white and black universities. See pp. 4-5, supra. Mississippi’s
successful use of duplicative programs te maintain racial identifi-
ability demonstrates, at a minimum, that duplicative programs have
that effect.
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tion by the cost-effective technique of modifying and con-
solidating programs that persist despite their “inefficien-
cies and wastefulness.” Pet. App. 200a. Indeed, one
would expect that principles of sound administration
alone would lead to that result.®

3. We agree with Judge Higginbotham that the prob-
lem here is that the en banc court has affirmed “the dis-
trict court’s answer to the wrong question.” Pet. App.
39a. If the court had looked beyond racial motivation, 7d.
at 37a, it would have discovered that Mississippi has
failed to fulfill its constitutional duty to eliminate to the
extent practicable diseriminatory remnants of its racially
dual educational system that continue to have a segrega-
tive effect. Dowell, 111 S. Ct. at 638. The United States
and the private petitioners are entitled to have the evi-
dence evaluated under the correct legal standard. See
Inwood Laboratories v. Ives Laboratories, 456 U.S. 844,
855 n.15 (1982); United States V. Singer Manufacturing
Co., 374 U.S. 174, 193 (1963). We accordingly submit
that the judgment of the en banc court should be reversed
and the case remanded for further proceedings. See Pet.
App. 3%9a (Higginbotham, J., concurring}.

3Tt may be objected that any continued digparity in facilities,
funding, and program offerings bhetween historically white and
historically black colleges will affect choice, just as duplication
will. See pp. 32-34, supra. But duplication pushes whites to attend
historically white schools and pushes blacks to attend historically
black schools; it is, therefore, segregative in effect. Disparities,
cn the other hand, while they may encourage whites to attend his-
torically white colleges and to avoid attending historically black
colleges, will have precisely the same—and not a mirror—effect on
black students. Disparities, therefore, are not segregative in effect,
and certainly will not have any such diseriminatory effect on choice
if the ACT and duplication remnants are properly addressed.
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C. Mississippi Has Also Failed To Satisfy Its Identical
Obligation, Under Title VI of the Civil Rights Act
of 1964, To Dismantle Its Racially Dual System of
Higher Education

The court of appeals also erred in concluding that re-
spondents had not violated Title VI of the Civil Rights
Act of 1964. See Pet. App. 26a n.11. Mississippi’s obli-
gation to dismantle its racially dual system of higher
education is the same under both Title VI and the Equal
Protection Clause.”® The State must take affirmative
steps to remove the remnants of its racially dual system
of education. This interpretation of Title VI is reflected
in the Department of Education’s relevant Title VI regu-
lation, which provides:

In administering a program regarding which the
recipient has previously discriminated against persons
on the ground of race, color, or national origin, the
recipients must take affirmative action to overcome
the effects of prior discrimination.

34 C.F.R. 100.3(b) (6) (1).

Bazemore construed a similar regulation of the De-
partment of Agriculture, as it was applied to the 4-H
Clubs at issue in that case. 478 U.S. at 408-409. The
Court agreed with the United States that the Extension
Service had fully complied with the regulation by
“tak[ing] affirmative action to change its pelicy and to
establish what is concededly a nondiscriminatory admis-
sions system.” Id. at 409. And, as we explain above,
while the adoption of a nondiscriminatory admissions
policy is sufficient to “overcome the effects of prior dis-
crimination” in the context of 4-H Clubs, more may be

10 See Regents of the University of California v. Balke, 438 T.S.
265, 287 (1978) (opinion of Powell, J.); id. at 328 (opinion of
Brennan, White, Marshall, Blackmun, JJ.) ; see also Guardians Ass'n
v. Civil Service Comm'n, 463 U.S. 582, 610-611 (1983) (opinion of
Powell, J.); id. at 612-613 (opinion of O’Connor, J.): id. at 639-
643 (opinion of Stevens, J.).
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required to eliminate the remnants of a past dual system
of higher education so that state action will not continue
to fetter choice on the basis of race.*!

CONCLUSION

The judgment of the court of appeals should be vacated
and the case remanded for further proceedings.
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41In 1978, the Department of IHealth, Education, and Welfare
(predecessor to the Department of Kducation) issued Revised
Criteria Specifyving the Ingredients of Acceptable Plans to Desegre-
gate State Systems of Public Higher Education. 43 Fed. Reg. 6658,
Those Criteria, which remain in effect, were issued to assist six
States—Arkansas, Florida, Georgia, North Carolina, Oklahoma, and
Virginia—in the preparation of desegregation plans as part of the
process of securing voluntary compliance with Title VI, 43 Ferd. Reg.
6GHR. The Criteria are not directly applicable to Mississippi: how-
ever, they make it clear that States that have operated dual systems
of higher education must do more than simply adopt nondiserimina-
tory policies:; they must take affirmative steps to remove the
remnants of past segregation. /d. at 6659-6660.
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