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U.S. Commission on Civil Rights

The U.S. Commission on Civil Rights is & temporary, independent, THE FEDERAL CIVIL RIGHTS ENFORCEMENT EFFORT=-~1974
bipartisan agency established by Congress in 1957 to:

Investigate complaints alleging denial of the right to vote by
reason of race, color, religion, sex, or national origin, or by
reason of fraudulent practices; !

Study and collect information concerning legal developments

constituting a denial of equal protection of the laws under the
Constitution because of race, color, religiom, sex, or national B
origin, or in the administration of justice; 1

Volume II
Appreise Federal laws and policies with respect to the denial of X To Provide...For Fair Housin 1
equal protection of the laws because of race, color, religion, sex, & i
or national origin, or in the administration of justice; ] 1
!
Serve as a national clearinghouse for information concerning denials 1
of equal protection of the laws because of race, color, religion, H
sex, or national origin; and
Submit reports, findings, and recommendations to the President and I
the Congress. }
L
J A Report of the
] U.S. Commission on
Members of the Commission: / g:’::ibiig?;%
;
Arthur S, Flemming, Chairman '

Stephen Horn, Vice Chairman
Frankie M. Freeman

Robert S. Rankin

Manuel Ruiz, Jr.

John A. Buggs, Steff Director
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LETTER OF TRANSMITTAL

U.S. COMMISSION ON CIVIL RIGHTS
WASHINGTON, D.C., DECEMBER 1974

THE PRESIDENT
THE PRESIDENT OF THE SENATE
THE SPEAKER OF THE HOUSE OF REPRESENTATIVES

SIRS:

The U.S. Commission on Civil Rights presents this report to you pursuant
to Public Law 85-315, as amended,

This report evaluates the civil rights sctivities of the Federal agencies
with fair housing responsihilities: the Department of Housing and Urban
Development (HUD); the Federal financial regulatory agencies--the Office

of the Comptroller of the Currency (COC), the Federal Deposit Insurance
Corporation (FDIC), the Federal Home Loan Bank Board (FHLBB), and the
Federal Reserve System (FRS); the Veterans Administration (VA); and the
General Services Administration (GSA). It is the second of a series of
six reports to be issued by this Commission describing the structure,
mechanisms, and procedures utilized by the Federal departments and agencies
in their efforts to end discrimination against this Nation's minority and
female citlzens. This series of publications represents our fourth followup
to a September 1970 study of the Federal civil rights enforcement effort,

We have concluded in this report that HUD, the major agency with responsi-
bilities for fair housing, has made a considerable investment of time and
resources In dealing with complaints but has failed to conduct sufficient
and systematic falr housing reviews of State and local governments, housing
authorities, builders and developers, real estate brokers, managers, Or
lenders. It has not adequately monitored compliance agreements or
affirmative marketing plams.

We recommend a Presidential directive that the Secretary of Housing and
Urban Development give the enforcement of fair housing provisions a

higher departmental priority by establishing as a goal for the next 12
months the conducting of at least 50 comprehensive communitywide compliance
reviews of all major institutions in the community which affect the pro-
duction, sale, and rental of housing; and the adoption of a requirement

in connection with all applications for HUD funding, subdivision approval,
and mortgage insurance, that affirmative action plans be developed ta
provide for increased housing opportunities for minorities and women.

We found that a major obstacle to HUD's fair housing program is that under
Title VIIT of the Civil Rights Act of 1968 HUD has no enforcement authority,
and we recommend that Congress amend Title VIIT of the Civil Rights Act of
1968 to authorize HUD to issue cease and desist orders to eliminate dis—
criminatory housing practices.
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We have also concluded that few significant actions have been taken by
the other agencies with fair housing responsibilities to impact on the
countzry’s serious problem of housing discrimination. For example, the
agencies have not sufficiently informed those who benefit from their
programs of the steps they must take to comply with the fair housing

law and they have failed to adequately measure compliance with the
existing requirements. Further, prior to the 1974 amendment to Title
VIII prohibiting sex discrimination in housing, there had been few
substantial steps toward combating sex discrimipation, We have included
specific recommendations in this report concerning each of thege agencies,

We urge your consideration of the facts presented and ask for your
leadership in ensuring implementation of the recommendations made,

Respectfully,

Arthur S, Flemming, Chafrman
Stephen Horn, Vice Chairman
Frankie M, Freeman

Robert S. Rankin

Manuel Ruiz, Jr,

John A. Buggs, Staff Director

PREFACE

In October 1970 the Commission published its first across~the-board

evaluation of the Federal Government's effort to end discrimination

agalnst American minorities, That report, The Federal Civil Rights

Enforcement Effort, was followed by three reports, in May 1971,

November 1971, and January 1973, which summarized thé civil rights
steps taken by the Government since the original report.

At the time we released the last report we indicated that we were
conducting another analysis of Federal civil rights programs, This
analysis i3 the Commission's most comprehensive. In order to enable the
public to comprehend more fully the diverse parts of our study,
we have decided to release each of its six sectlons independently over

the next 7 months. In November 1974, we released Volume I of the Federal

Civil Rights Enforcement Effort--1974: To Regulate in the Public Interest,

After this second volume on the housing agencies, we will publish reports
on Federal civil rights efforts in the areas of education, employment,
federally-assisted programs, and policymaking., These reports will cover
the activities of not only the most widely known agencies with civil
rights responsibilities, such as the Departments of Labor and Health,
Education, and Welfare, but also those which have received lessar public
attention such as the Office of Management and Budget and the Office of
Revenue Sharing of the Department of the Treasury.

This study was begun in November 1972. As we have dome with all
previous Commission studies of the Federal enforcement effort, detailed

quedtionnaires were sent to agencies, extensive interviewing of
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Washington-based civil right$ officials took place, and a vast number
of documents were reviewed, fncluding laws, regulations, agency handbooks
and guldelines, compliance review reports, and books and reports
authored by leading civil rights scholars. Volumes of data were also
analyzed from sources including the census, agency data banks, complaint
investigations, and recipient application forms. ¥or the first time
Commission staff also talked to Federal civil rights officials in
regional and district offices. Agency representatives were interviewed
in Boston, Dallas, New Orleans, San Franciseo, Los Angeles, and Chicago.

All of the agencies dealt with at length in our January 1973 report,
The Federal Civil Rights Enforcement Effort--A Reassessment, were
reviewed in this study with the exception of the Office of Economic
Oppoxtunity and the Economic Development Administration of the Depart-
ment of Commerce., Those agencies had been so reduced in size and
authority that we believed our resources could be better utilized by
assigning them to monitor other agencies. This study covers some areas
not analyzed in the Rezssessment report. We will be reporting on the
efforts of the White House, the Equal Employment Opportunity Coordinating
Council, the Office of Revenue Sharing of the Department of the Treasury,
the education program of the Veterans Administration, and the Housing,
Education, and Employment Sections of the Civil Rights Division of the
Departument of Justice, s B

In addition, this is the first of our studies on Federal enforcement
activities to cover the Government's efforts to end discrimination based

on sex. The Commission's Jurisdiction was expanded to include sex

“e Ly o
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discrimination in October 1972. Information om sex discrimination 1s
an integral part of each section of this study.

These studies of Federal civil rights enforcement efforts, however,
are mot exhaustive, Idmits necessarily have been piaced upon them in terms
of the laws, agencies, and programs covered, For example, the Voting
Rights Act of 1965, which has been treated in previous Commission reports
and which will be the subject of a separate Commission publication, was
not covered. Further, in the sections dealing with the various Federal
programs, it wes not possible to treat more tham a representative sample,
For example, we have only covered the Department of Transportation's
assistance for urban mass transit and highways, although that agency also
provides aid to airports, railways, and the St. Lawrence Seaway Corporation.
In other instances where all or many agencies have responsibilities but
one agency is charged with the duty for overall enforcement, we will Teport
only on the activities of the lead agency. This is ‘true in the case of
the Civil Service Commission and the Federal equal employment program, and
the Office of Federal Contract Compliance of the Department of Labor, and
the Executive orders prohibiting discrimination by Federal contractors.
Finally, due to restrictions of time and staff resources, there will be
variation.in the depth of treatment of the varfous programs and agencies,

To assure the accuracy of these reports, before final action the
Commissiun forwards coples of them in draft form to departments and
agencies whose activities are discussed in detail, to obtain their comments

and suggestions. Thus far their responses have been helpful, serving te
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correct factual inaccuracies, clarify points which may not have been
sufficiently clear, and provide updated information on activities
undertaken subsequent to Commission staff investigations. These comments
have been incorporated in the report. In cases where agencles expressed
disagreement with Commission interpretations of fact or with the views

of the Commisaion on the desirability of particular enforcement or
compliance activities, their point of view, as well as that of the
Commission, has been noted. In their comments, agencies sometimes
provided new information mot made available to Commission staff during
the course of its interviews and investigations. Sometimes, the
information was inconsistent with the information provided earlier.
Although it was not always possible to evaluate this new information
fully or to reconcile it with what was provided earlier, in the interest
of assuring that agency compliance and enforcement activities are reported
as comprehensively as possible, the new material has been noted in the

report.

In the course of preparing these reports, Commission staff
Interviewed hundreds of Federal workers in the field of equal opportunity
and made a large mumber of demands upon Federal agencies for data and
documents. The assistance received was generally excellent. Without
it, we would not have been able to publish our views at this time.
We further would 1ike to note our belief that wany of the Federal employees
assigned to duties and regponsibilities within the equal opportunity
area should be commended for vhat they have done, considering the

legal and policy limitations within which they have been working.

These reports will not deal primarily with the substantive impact
of civil rights laws. The Commission will not attempt here to measure
precise gains made by minority group members and women as a result of
eivil rights actions of the Federal Government. This will be the
subject of other Commission studies, Rather, we will attempt to
determine how well the Federal Government has done its civil rights
enforcement job~-to evaluate for the period of time between July 1972
and June 1974 the activities of a number of Federal agencies with

important civil rights responsibilities.

The purpose of these reports is to offer, after a careful analysis,
recommendations for the improvement of those programs which require
change. The Commission's efforts in this regard will not end with this
series of reports. We will continue to issue pericdic evaluations of

Federal enforcement activities designed to end discrimination until such

efforts are totally satisfactory.
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Chapter 1

Department of Housing and Urban Development (HUD)
I, Program and Ciyil Rights Responsibilities

The Department of Housing and Urban Development is the major
Federal agency with responsibilities for improving housing conditions
in this country. It does so by providing assistance to citizens,

developers, and public and private nonprofit housing agencies in the

financing and production of new housing, preservation of available housing,

1
leasing of housing, and improvement of substandard housing., In additiom,

HUD bears the primary responsibility for Federal efforts in the develop=
2

ment of the Nation's communities. Further, HUD provides planning

grant assistance to State and local governments and areawide multi=

Jurisdictional organizations. The bulk of HUD's assistance can be
3
categorized in four major areas: community development and planning,

—————

1. 1In fiscal year 1973, HUD's appropriation for assisted housing was
$1.8 billion,

2, 1Its fiscal year 1973 commﬁnity plaming and development appropria-
tion was $2.47 billion.

3. Under its community development programs HUD provides comprehensive
planning assistance to encourage the improvement of effective planning,
decisionmaking, and management capability, In fiscal year 1972 over
1,500 State and local governments, sreawide multijurisdictional
crganizations, and Indian reservations were recipients or subrecipients
of such assistance. HUD also guarantees loans for the development of
nev comounities. By.fiscal year 1973, HUD had made commitments for
almost $300 million toward the development of 15 new communities,




4 5
housing production and mortgage credit, housing management, and policy
6

development and research. The Housing and Community Development Act of

1974 ! radicslly alters the means of providing hausing for low- and moderate~
jncome families, providing much greater local diseretion as to how funds for
8

housing and community develcpment will be apent.

HUD's most significent duties regarding equal opportunity in housing

and urben development are the enforcement of Title VIII of the C]i:\oyil

]
Title VI of the Civil Rights Act of 1964, and

Rights Act of 1968,

e et

4, Under its housing production and mortgage credit programs, HUD provides
subsidies for new and rehabilitated housing for low-income families, This
includes supplements for low-income familles, mortgage assistance, rental
sesistance, and subsidized loans for rural borrowers. In addition, HUD
operates a large unsubsidized housing program, similar to the guaranteed
housing program at the Veterans Administration (See Chapter 3 ,

Vetergns Administration, Section IV infra,) Under this unsubsidized program,
HUD provides mortgage insurance for the purchase of homes, in general, and fo;
specialized purposes including mobile homes, homes outside urban renewal areas,
and homes for disaster victims, As part of the program, HUD provides subdivision
approval to builders and developers, and arranges for the appraisal of homes
which may be purchased with FHA-insured loans, HKUD's approvals and appraisals
provide a service to builders and developers, making it easier for them to obtain
commercial financing of their comstruction, In exchange for this assistance,
HUD requires builders and developers to submit affirmative marketing plans.

Section IV 4, p. 76 infra,

See

5. Under its housing menagement programs, HUD provides assistance to local
housing authorities for management and modernization of low=rent public housing
projects, HUD assistance may be used for such purposes as acquiring existing
housing from the private market and comstructing new facilities, 1In May 1974,
HUD was providing assistance to about 2,500 agencies. Telephone interview with
Daniel Day, Public Information Officer, Office of Public Affairs, HUD, May 16,
1974,

6, Under its policy development and research programs HUD provides funds far
research relating to such matters as national housing need, evaluation of existing
housing and community development programs, and improving the environment, In
1973, 243 contracts and 13 grants were funded,

7. The Housing and Community Development Act of 1974, Pub. L, 93383 (Aug. 22, 1974).
8. This report covers HUD activities through late May 1974, Therefore, it doee

not cover the Housing and Community Development Act of 1974, which was passed on
August 22,

9. Title VIII of the Civil Rights Act of 1968, 42 U,5.C. 3601 et seq, (1970).

10, Title VI of the Civil Righta Act of 1964, 42 v,.8,C, §2000d, (1970).

Nt e SIIL . — M

3
11

Executive Order 11063, Title VIII prohibits discriminatien in
12

the sale and rental of mogt housing because of race, color,
religion, or national origin, The Housing and Community Development
Act of 1974 amended Title VIII to include a prohibition against sex

13
discrimination.  Title VIII makes it unlawful to discriminate

11. 3 CuFoRe § 652 (1962). Other major areas of civil rights responsibility
are equal employment opportunity (see U.S., Commission on Civil Rights, The
Federal Civil Rights Enforcement E£fort - 1974 - Employment » contract com=
pliance, (Id, at ch. 3) and minority entrepreneurship.

12, It 1is estimated that more than BO percent of the Nation's housing
is covered by Title VIII. Exempted from Title VIII are single family
homes sold or rented without the use of a broker and without
discriminatory advertising, rooms or units in dwellings containing

living quarters for no more tham four families provided that the owner
lives In one of them and does not advertise or use a broker, and rooms in
private clubs not open to the public. Title VIII's prohibition against
religious discrimination does not extend to the sale or rental of
dwellings owned oxr operated by a religious organization for a non—
commercial purpose.

13, This amendment provides that the word "sex" be inserted after

the word "religion" each time it appears in Title VIII. Monies for

staff to implement operations based on sex discrimination have been
requested by HUD. Speech by Dr. Gloria E.A. Toote, Assistant Secretary

for Equal Opportunity, Equal Opportunity Meeting, HUD Central Office,
Washington, D.C., Oct. 24, 1974. The amendment does mot provide

HUD with any enforcement powers for Title VIII, nor does it give HUD
additional authority to coordimate the implementation of Title VIII

by other Federal agencies. Section 109 of the Housing and Community
Development Act of 1974 also prohibits discrimination on the basis

of race, coler, national origin, or sex under community development

programs, and gives the Secretary authority to apply sanctions for
violations, similar to those provided by Title VI of the Civil Rights

Act of 1964, Section 808(a) of the act amends Title V of the National
Housing Act to prohibit discrimination on account of sex in the extension of
Federal mortgage assistance. It also stated that the combined income of
both husband and wife must be considered for the purpose of extending eredit to a

married couple or elther member of the couple. The sex discrimin anen

. atio
to Title VIIT wag supported by the HUD Equal Opportunity Office. Hénnaleo doent
actively supported a bill to amend the Truth in Lending Act (15 U.S.C, B1631 et
8eq.)to prohibit discrimination based on 8eéx or marital status. ’ -

. ™e b1!l would mdke It unlawful for a creditor to discriminate on the
" basis of sex or marital status when granting credit in comnmection with any

[

consumer credit gale. Section 1605, 93d Cong., lst Seas. (1973). ¢
credit sales include such transactions as mortg'age loaus, au:omgbileafm:f
department store credit plans, and local and national credit cards.

As of October 1, 1974, that bil1 had not been passed,
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in advertising ’the sale or rental of housing, the finarizing of housing,
or in the provision of real estate brokerage services, HUD is
responsible for overall administration of this title, and it is specifically
charged with investigating complaints of discrimination.

HUD is significantly hampered in its power to require compliance
with Title VIII because if it finds discrimination, it can us]i.e only
informal methods of conference, conciliation, and persuasion 5|:o
bring about compliance. If these methods fail, it can merely refer the
matter to the Department of Justice; it has no authority to issue cease

end desist orders, nor does it have the power to imstitute litigation

against parties it has found discriminating.

14. An additional tool in the struggle against housing discrimination
has been provided by the Civil Rights Act of 1866. On September 2,
1965, Joseph Lee Jones, 2 black, filed a complaint in the District Court
for the Eastern District of Missouri alleging that the Alfred H. Mayer
Company had refused to sell him a home solely because of his race.

Mr. Jones sought injunctive relief by relying in part upon section 1982
of Title 42, United States Code, originally part of the Civil Rights Act
of 1866, This section of the act provides that "All citizens of the
United States shall have the same right, in every State and Territory

as 1s enjoyed by white citizens thereof to inherit, purchase, lease, sell,
hold, and convey real and personal property."

The District Court ruled in favor of the Mayer Company and dismissed the
complaint. The Court of Appeals for the Eight District affirmed the
District Court's ruling, concluding that section 1982 applied only to

State action and did not reach private refusals to sell. The U.S.

Supreme Court granted certiorari and reversed the Judgment of the Court

of Appeals, The Court ruled that section 1982 of the act "bars all

racial discrimination, private as well as public, in the sale or rental

of property, and the statute, thus construed, 15 a valid exercise of the
power of Congress to enforce the Thirteenth Amendment,." Jones v. Alfred

H. Mayer Co., 392 U.S, 409 (1968). This ruling did not specifically assign
any responaibilities to HUD. HUD, however, has encouraged private attorneys

;offile suits under the 1866 civil rights statute, See Section V A, p. 109
nfra,

15, Section B10 of the Civil Rights Act of 1968, 42 U,S.C. 8 3610 (1970),

EN 5
-

Title VIIT also requites HUD, as well as other Federsl egecutive depart~
ments 8nd agencies, fo administer %ts programs and mctivities relating to
housing and urban development in & manner that affirmacively furthers the
purpose of the law. In additfon, Tiele VIII requires HUD to make studies,
publish reports, and cooperate with other governmental and private

16
organizetions to help eliminate dlscriminatory housing practices.

16, Section 808(e) of Title VIIT states:

The Secretary of Housing and Urban Development shall --
(1) make studies with respect to the nature and
extent of discriminatory housing practices in re=
presentative communities, urban, suburban, and rural
throughout the Unlted States; (2) publish and dissemi-
nate reports, recommendations, and information derived
from such studies; (3) cooperate with and render technical
assistance to Federal, State, local, and other public
or private agencies, organizations, and institutions
which are formulating or carrying on programs to prevent
or eliminate discriminatory housing practices; (4) coope-
rate with and render such technical and other assistance
to the Community Relations Service as may be appropriate
to further its activities in preventing or eliminating
discriminatory housing prectices; and (5) administer
the programs and activities relating to housing and
urban development in a manner affirmatively to further
the policies of this title.

Section 809 specifies the following:

Immedistely after the enactment of this title the
Secretary shall commence such educational and
conciliatory activities as in his judgment will
further the purposes of this title. He shall eall
conferences of persons in the housing industry and
other interested parties to acquaint them with the
provisions of this title and his suggested means of
implementing it, and shall endeavor with their advice
to work out programe of voluntary compliance and of
enforcement,... He shall conasult with State and local
officials and other interested parties to learn the
extent, if any,to which housing discrimination exists in
their State or locality, and whether and how State or
local enforcement programs might be utilized to combat
such discrimination in connection with or in place of,
the Secretary's enforcement of this title. The Sec=
retary shall issue reports on such conferences and
consultations as he deems appropriate.

O




ritle VI of the Civil Rights Act of 1964 prohibits discrimination
t £
on the grounds of race, color, and national origin by recipients o .

Federal assistance. HUD has a duty to ensure compliance with Title VI
by its recipients and can withhold or withdraw funds from offenders.
Executive order, 11063, issued in 1962, requires nondiscrimination in the
sale and rental of federally-subsidized and insured housing. Under the

Executive order, HUD has the power to defer or retract funds from

offenders, or cancel contracts with parties found in noncompliance.

Although the numerous civil rights laws would indicate that this
country is dedicated to the concept of equality, segregated housing
continues to be a major pr:oblem.18 Beyond the fact that most housing
discrimination based on race, ethnic origin, and sex is illegal, there
are disastrous consequences for the people who are forced to live

under segregated housing conditions, Too often segregation has resulted

in overcrowding; concomitantly, it produces unhealthy and unsafe living

17. Title VI requires HUD to ensure nondiscrimination not omly in
HUD-assisted housing but in all HUD programs including those for
community development and comprehensive planning. For example, HUD
must make certain that minorities are not excluded from the water and
sewer programs it funds. The scope of this report, however, is limited
to fair housing,

18. See A. Sdrensen, K.E. Taeuber, and L.J. Hollingsworth, Jr,, Indexes

of Racial Residential Segregation for 109 Cities in the United States
1940 to 1970 (1974); E. Grier and G, Grier, "Equality and Beyond:
Housing Segregation in the Great Society," in N,R. Yetman and C. Steele,
Majority and Minority: the mics of Racial and Ethnic Relations

453 (1971), See also M, Rafferty, Bias in Newspaper snd Real Estate
Advertising: A Re-Survey (1970).
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conditions.  Frequently, segregated housing patterns have brought with
20

them substandard education and inadequate public services. Segregation
in housing also causes severe humiliation to the people who are segregated
and often contributes to physical and psychological illness.21

A variety of tools have been used by the white majority to perpetuate

residential segregation, Fiscal zoning, used to attract industry and

commercial establishments which will provide large .property taxes, may also

———————————

19, See V. Countryman, Discrimination and the Law (1965) and Maryland State
Advisory Committee to U,S. Commission on Givil Rights, A Crisis in Housing on
the Upper Eastern Shore (1971), According to the 1970 census, 34.2 percent
of overcrowded housing is occupied by minorities, although minorities occupy
only 14.4 percent of all housing. Blacks occupy 21.2 percent of overcrowded
housing, and only 9.8 percent of all housing; persons of Spanish speaking
background occupy 10.7 percent of overcrowded housing, as compared with 3,6
percent of all housing. Native Americans occupy 1.0 percent of overcrowded
housing and only 0.6 percent of all housing; Asian Americans occupy 1,3
percent of overcrowded housing and only 0.3 percent of all housing. The
1970 census also shows that minority-occupled housing more frequently than
nonminority-occupied households lacks hot water, or baths, or toilets for
the exclusive use of the household,

20. Discrimination and the law, supra mote 19,

21, For example, studies have shown that the incidence of illness and
disability is markedly reduced when housing conditions are improved,

D.M. Wilner and R.P. Walkey, "Effects of Housing on Health and Perfor~
mance," in L.J. Duhl, The Urban Condition: People and Policy in the
Mgtropolis 244 (1963). Segregated and substandard housing contributes

to family disorganization and breakdown, National Advisory Commission on
Civil Disorders, "Unemployment, Family Structure, and Social Disorganization"
in F.R. Lapides and D, Burrows, Racism: 4 Casebook 121~141 (1971).




be used to prohibit low= and moderate-income housing. Large lot zoning
14mits housing construction to single family homes on lots of 1, 2, 3,
or even &4 acres, effectively excluding persons, often minorities and
female heads of households, who cannot afford to purchase large lots,
Minimm house size requirements, too, place a lower 1imlt on the equare
footage of houses to be constructed, ralsing the cost of housing which
can be built in a particular erea, and again exclgging the poor who are
often minorities and female heads of households, Blackbusting is
the technique used by real estate speculators which accelerates the
sale of housing hy circulating rumors that unwelcome minorities have
purchased or rented houses in the neighborhood and will soon overwhelm
it, The blockbuster's objective is to precipitate a drop in prices
which will enable him or her to purchase the properties and resell
them to minority families at iaflated pr:ices.z3

Redlining, a tool used by the home finance industry to discriminate
against minorities, &s the refusal to make housing loans to anyone within
In another

8 certain area of a city, most frequently a minority area.

variation of redlining, home finance agencles refuse to extend credit

22, See E. M. Bergman, Eliminating Exclusionary Zoning: Reconciling

Workplace and Residence in Suburban Areas (1974) and Maryland State
Advigory Committee to U,S, Commission on Civil Rights, The Zoning and

Planning Process in Baltimore County and its Effect on Minority Group

Residents (1971).

23. C. Abrams, The Language of Cities 25 (1971).

Ay
e W.muwf

9
to minorities for the purchase pf housing outside of segregated en-eas.24
Although persons of Spanish speaking background, Asian Americans,
American Indians,and blacks have all been subjected to segregation in
housing, the factors which have 1led to segregation often differ for these
groups, For example, poverty, a distinct language, and distinct cultural
traits have led to discrimination against and segregation of persons of

25

Spanish speaking background. Visible racial characteristics and law
26

incomes have contributed most heavily to the segregation of blacks. Cultural
traits and racial distinction have contributed to the segregation of Asian
Americans. Moreover, Federal, State, and local anti-Oriental legislation,
effectively announcing that Asian Americans were umwelgome in this country,
has contributed to discrimination against Asian Amerifj.ans.27 American
Indians are often effectively confined to housing on reservations which
is among the poorest housing in the Nation. Moreover, those Native
Americans who live in cikias live in some of the most squalid urban
neighborhoods. 2

Neither Title VI nor Executive Order 11063 prohibits housing dis=

erimination based on sex or marital status. Although

24, L. Freedman, Public Housing: The Politics of Poverty 135 (1969)
and E. Grier and G. Grier, supra note 18,

25, C.F. Marden and G. Meyer, Minorities in Americam Society 308-311
(1973). See Pennsylvania State Advisory Committee to U.S. Commission
on Civil Rights, In Search of a Better Life (1974) for a discussion of
the housing problems facing Puerto Ricans in Philadelphia.

26. D, McEntire, Residence and Race 68-71 (1960).

327. See Minorities in American Society, supra mote 25, at 367-376, and 383-
84,

The Indian; America's Unfinished

28. y.A, Brophy and S.D. Aberle,
Business 166=70 (1972).
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29
such discrimination {s widespread 3oand in some cases inseparable from

prior to the passage of the Housing
31
and Community Development Act of 1974, HUD referred housing

racial and ethnic discrimination,

e ———————

29, Seme common forms of sex discrimination include refusi;ll to lend

to a wife in her own name, refusal to count a working wife's :i'.ncome

when the couple applies for a loan, investigation of the wife's birth
control practices in comnection with a mortgage l?an application, the difficulty
which widows and divorced women encounter in seeking to obtain mortgages

in the absence of a credit Tecord (which such women do mot have since

they were denied credit in thelr own names when married), application of
different standards to applications of single women than to applications

of single men, and requiring cosigners for single women, but not for

single men. Additionally, landlords often discriminate apainst single
persons, regardless of sex, preferring married couples as tenants. See
testimony on Availability of Credit to Women, at Hearings Before the
Rational Commission on Consumer Finance, Washington, D.C,, May 22-23, 1972;
Federal Deposit Imsurance Corporationm, Proposed Fair Housing Lending
Practices Regulations, Hearing Before the Federal Deposit Insurance
Corporation, Dac. 19 and 20, 1972; District of Columbia Commission on

the Status of Women, Report on Mortgage Lending Practices (1973); and
Willlam L. Taylor, Director, Center for National Policy Review, State-

ment on Discriminatory Treatment of Women in Home Mortgage Financing

before the Joint Economic Committee of Congress, July 12, 1973.

30. For example, refusal to rent or sell to female heads of families
places a great hardship on all women, but has a greater impact on minority
women. In 1972 only 9.4 percent of all nonminority families were headed
by women. In contrast, 30.1 percent of all minority families were headed
by women. U.S. Bureau of the Census, Current Population Reports, Series
P-20, Nos. 153 and 218, and unpublished data, reported in U.$. Department
of Labor, Statistical Abstract 40 (1973),

Moreover, discrimination on the basis of sex may result in racial or ethnic
discrimination, as a larger proportion of minority group families rely on
the wife's income to afford housing and other necessities. To illustrate,
in 1971, 60.0 percent of all black mothers worked as opposed to only 29.2
percent of all mothers. Id. at 340. (The Bureau of the Census does not
publish data on the number of families with incomes from both husband

and wife.,) This relationship between sex and race or ethnic discrimination
is acknowledged by the Federal Home Loan Bank Board in its guidelines
prohibiting regulated institutions from discriminating by sex in mort~

gage lemding. 7 C,F.R, B 531.8(c)(l) (1974).

31. As indicated in note 8 supra, this report does mot cover HUD's
activity after the passage of that act.

11

complaints based on sex or marital status ta organizations which
may have been able to provide assi_stance,sz including State agencies in
jurisdictions which prohibit sex-based housing discrimination.

The National Housing Act prohibits diserimination against families
with children in the r;ztal of Federal Housing Administration (FHA)-

insured housing units. Thus, if a complaint alleging discrimination

bagsed on sex or marital status also involved the related issue of

32. HUD's Office of the Assistant Secretary for Equal Opportunity stated:

Prior to August 22, 1974, the date on which the
Housing and Community Development Act was signed
by the President, the Office of Equal Opportunity
referred housing discrimination complaints based
on "sex" to agencies and organizations which may
have been able to provide assistance inasmuch as
this office did not have the authority to process
such complaints., Attachment to a letter from
Dr. Gloria E, A, Toote, Assistant Secretary for
Equal Opportunity, Department of Housing and
Urban Development, to John A. Buggs, Staff
Director, (5,5, Commission on Civil Rights,

Nov. 6, 1974,

33. The Distxict of Columbia, Maryland, and several other States have
passed laws which prohibit discrimination in mortgage lending on the
basis of sex or marital status. The District's prohibition is part of a
comprehensive law prohibiting discrimination in public accomedations,
housing, and credit. The Maryland law is narrow, and is restricted to
credit. As of May 1974 neither law had yet been codified.

34, Section 207(b) of the National Housing Act provides:

Notwithstanding any other provisions of this section
(Rental Housing Insurance), no mortgage shall be

insured hereunder unless the mortgager certifies under
oath in selecting tenants for the property covered by
the mortgage he will not discriminate against any family
by reason of the fact there are childrem in the fawmily,
and that he will not sell the property while the insur-
ance is in effect unless the purchaser so certifies such
certification to be filed with the Secretary. Viclations
of any such certification shall be a misdemeanor punish-
able by a fine of not to exceed $500.

’
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children and federally=subsidized rental units, e.g., the refusal to

rent to a person because of the nuuber of children in the family, the

complaint is referred to the appropriate HUD area or insuring office,
Basically, however, until the passage of the Housing and Community
35
Development Act of 1974, HUD took little action to eliminate housing

discrimination based on sex or marital status. It had not conducted

studies, held hearings, or gathered any data to assess its type or

extent, Overall, HUD is one of the Federal agencles which has failed

35, HUD's Office of Assistant Secretary for Equal Opportunity recently
stated, "this office has always supported the amendment of & provision
to Title VIII, prohibiting discrimination in housing on the basis of

sex." November 1974 Toote letter, supra note 32,

buntrntlons

36. In May 1974 HUD held an administrative meeting on mortgage

finance. The overall purpose of this meeting was to gather information
regarding all types of discrimination in the financing of housing,

not merely sex discrimination, Nonmetheless, gome information which .
came to the attention of HUD dealt with discrimination in the finance v
ing of housing on the basis of sex. Id,

Rets s pun e ae it

13

to reepond to the opportunity to provide leadership in the area of housing
37
discrimination based on sez,

HUD has appointed a Women's Coordinator with authority to review
the impact of HUD programs on women and to assess the need for messures
to prevent discrimination in housing based on sex or marital status.
This person, however, concentrates almost exclusively upon eliminating

38
sex diserimination in HUD employment,

37. HUD's inaction contrasts with the actions of many other Federal
agencies without explicit authority for prohibiting sex discrimination.

For example, the Secretary of Labor issued an order prohibiting dis-
crimination on the basis of sex in programs operated by or financed

through the Manpower Administration, Secretary's Order 16-66, Com~

pliance Officer's Handbook, Department of Labor, January 1972, at 17

and 18. The Secretary of Agriculture has prohibited sex discrimination

in all of the Department of Agriculture's direct assistance programs

7 C.F.R, § 15.51(b) (1974), 1In February 1971, the Secretary of Health,
Education, and Welfare established a Women's Action Program to conduct a
departmental analysis to emable HEW to assure that its programs would
operate to minimize discrimination against women and to review HEW em=
ployment practices with regard to women., Memorandum from Elliot Richardson,
Secretary of Health, Education, and Welfare, to the HEW Undersecretary,
Assligtant Secretaries and Agency Heads. '"Women's Action Program," Feb, 17,
1971. See also Department of Health, Education, and Welfare, Report of
the Women's Action Program, January 1972.

38. Interview with Difane Sterenbuch, Acting Women's Coordinator, Office
of Equal Opportunity, HUD, Apr. 22, 1974, This person has received no
pressure from HUD to expand her efforts beyond HUD employment to an
analysis of HUD programs.
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It is the central office of the Assistant Secretary  which is vesponsible
for the development of policy, regulations, instructions, and for gzzera],
oversight of all equal opportunity divisions iu the field offices, The
Assistant Secretary's personal staff of 13 includeg coordinators of activitzgs

related to the needs of women, the Spenish speaking, and Americen Indians.

In sddition, there are four offices within the Office of

43, See Orgenizational Chart II, on p. 17,

44, Although the policy directives guiding these units are generated by the
Washington Equal Opportunity Office, the equal opportunity field staff report
to the directors of the field offices,

45, The coordinators act as liaison and troubleshooters for the group they
represent. They work to assure that their groups have an opportunity to
participate in &ll applicable HUD programs, HUD requires thet the coordimators
participate in interagency pamel discussions, meetings and conferences to
review the objectives of its research programs as they relate to the specific
needs of these groups,
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the Assistant Secretary for Equal Opportunity, 22Ch responsible to

the Assistant Secretary and her personal staff.

The first office, Civil Rights Compliance and Enforcement, has a
staff of 21.47 It is responsible for designing and evaluating HUD's
compliance program., It drafts regulations and provides support and
guidance to regional equal opportunity staff in conducting compliance
reviews and complaint investigations. For example, the Office of
Civil Rights Compliance and Enforcement drafted new regulationms for
complaint and compliance activities under Executive Order 11063, 1Imn
addition, in the spring of 1973, this office drafted a regulation
assigning responsibility for negotiating with ngpondents in Title VI
cases to the regional equal opportunity staff. Further, in mid=1972
this office initiated action to deal more effectively with Title VI

compliance by establishing priorities for Title VI compliance

46. See Organizational Chart II, p, 17. These four offices were created
by a reorganization of the HUD equal opportunity program in April 1972.
This reorganization was extensively discussed in The Federal Civil Rights
Enforcement Effort--A Reassessment, supra note 41,

47. The staffing information in this report is supplied as of August 1973.
HUD Response to the Commission's April 1973 questionnaire contained a
letter from James T. Lynn, Secretary of Housing and Urban Development,

to Stephen Horn, Vice Chairman, U,5, Commission on Civil Rights, Aug. 9,
1973 /Rereinafter referred to as HUD response/.

48, For more information on the regulations see Section III, p. 65 infra.

b
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49
activities in the regions,

The second office, Voluntary Cempliance, with a staff of 13, was
created to conduct efforts such as the development of broad scale
affirmative action plans to promote equal housing opportunity activity
by State and local agencies and all sections of the real estate
Industry. Most of the activities undertaken by this office had not invelved
the field offices until the summer of 1973, At that time, it was
in the process, however, of developing a handbo;)k for field staff on
voluntery compliance. This office has since encouraged and prepared
the field offices to conduct voluntary compliance activities by sending
them a monthly informal memorandum with suggestions for possible voluntary
compliance activities., A further effort to encourage activities by
the field offices has been for Voluntary Compliance staff to participate

in "counterpart meetings," i.e., meetings where area and insuring office

49, For more information see Section III, p.59 infra. HUD recently
stated:

With respect to the Title VI program, we have an
operating unit, created as a means of improving our
Title VI Enforcement performance. This office will
also be responsible for melding HUD's Title VI
efforts with the enforcement of section 109 of the
Housing and Community Development Act of 1974: the
nondiscrimination section, Section 109 is broader
than Title VI in that it covers sex discrimination
and employment practices of recipients who receive
community development block grants under Title I

of the new Act.

The new office has already advised Regions of goals
for FY 1975 concerning an increase in the number of
compliance reviews initiated (207 above FY 1974) and
a decrease in the number of open Title VI complaints
(20% below 6/30/74 by 6/30/75). November 1974
Toote letter, supra note 32.
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equal opportunity staff train and work with program staff in enforcement
of equal opportunity program standards, At these meetings, Voluntary
Compliance staff explain and stress the importance of working with the

private real estate Industry to obtain coo;gration and compliance with

regulations such as affirmative marketing.
The third office, Management and Field Coordinatiom, with a staff
of 17, is responsible for providing training and technical assistance

to HUD's program and equal opportunity staffs in the field. It also

provides training for the Washington equal opportunity sl:aff.s:l

The fourth office, Program Standards and Data Amalysis, with a

52
staff of 13,was created to develop program standards and for systematiz-

ing the collection and use of racial and ethnic data. In implementing its
mandate this office in the spring of 1973 worked with program staff so

that the regulations and handbooks published by the Assistant Secretary

50. As of June 1973, only the Philadelphia and Atlanta regions had been
visited. However, a presentation of industry-wide affirmative marketing
plans has been developed by this office and the office staff expected

that it would be presented to all regions. Interview with Nat Smith,
Director, Office of Voluntary Compliance, HUD, June 12, 1973, As of May
1974, however, it does not appear that such a presentation had been made
in all regions. In San Francisco, for example, cnly the Assistant Regional
Administrator for Equal Opportunity had received training on industry-wide
affirmative marketing plans from the central office. This training was
provided in Las Vegas, Nevada, on January 16, 1974, Telephome interview
with Dana Jackson, Equal Opportunity Specialist, HUD Regional Of“ice, San
Francisco, Cal., May 2, 1974.

51. This office recently was renamed the Office of Policy Development
and Data Analysis,

52, Program standards (See Section IV, pp.71-106 infra) are civil rights
requirements which be met by an applicant before receiving HUD funding.

HUD elaborates: "They also include requirements during program operation,
e.g., 8 community must conduct ite relocation program as to affirmatively
further fair housing objective," November 1974 Toote letter, supra note 32,

21

for Community Planning and Development pursuant to Section 701, "Com~
prehensive Planning Assistance," of the Housing Act of 1954 - would
properly represent equal opportunity considerations. It also reviews
and comments on the field office evaluations conducted by the Office of
Management and Field Coordination. In addition, staff from the Office
of Program Standards and Data Analyais have spent considersble time in
the field providing technical assistance to area and insuring offices'
equal opportunity staff on the implementation of HUD .regulations.sa
HUD increased the civil rights staffing in its Washington office
from 72 in fiscal year 1972 to 77 in 1973, Because HUD's April 1972
reorganization created new functions in the central office, it is not
possible to indicate which functions in the Washington office received

55
a staffing increase.

53, Housing Act of 1954, 40 U,S,C. § 8461 (1970) as amended, 40 U,.S.C.

§ 461 (Supp. II, 1972). Under Section 70L, HUD provides planmning assis-
tance grants to State and local governments and areawide multijurisdie~

tional organizations. These regulations are further discussed in Section
v, p. 95 infra.

54, For more information on affirmative marketing see Section IV, p. 76
infra.

55. 1In addition to HUD's equal opportunity staff, HUD's program staff
in both the Washington and field offices have civil rights responsibil-
ities. TFor example, they evaluate applications for comprehensive
planning assistance which are required to contain equal opportunity
elements involving such matters as staffing and work programs. The
selective reviews they conduct -.of HUD-funded programs often contain
equal opportunity components. In addition, along with equal opportunity
staff, they administer HUD program standards.
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Be Regional Office556
: 57

The regional office is the highest level field office. The
other field offices, i.e.,, the area and Federal Housing Administration
(FHA) insuring offices, are responsible to the regilonal office,sswhich
has an overall coordinating responsibility for HUD progrems within its
geographic area. It disseminates and interprets HUD central office
policies to its subordinate field offices It allocates funds to each
of its field offices and evaluates their performance in the adminis-
tration of their responsibilities,

The overall responsibility for implementation of the equal oppor=-
tunity program is delegated to the Regioral Administrator at the regional
office level. This responsibility is, however, handled on a day-to-day
basis by the Assistant Regional Administrator for Equal Opportunity and
her or his staff.,

The Offices of the Assistant Regional Administrators for Equal

Opportunity are composed of compliance divisions and field support and

56, HUD regioms are the standard Federal regioms, see map om p. 22,
The 10 regional offices are located in: Region I =~ Boston, Mass,;

II = New York, N,Y.; III ~ Philadelphia, Pa.; IV - Atlanta, Ga.;

V = Chicago, Ill.; VI - Dallas-Fort Worth, Tex,; VII = Ransas City,
Mo.; VIII - Denver, Colo.; IX - San Francisco, Cal.; and X - Seattle,
Wash.

57. See Organizationmal Chart III on p. 25.

58, 1In collecting information for this report, Commission staff visited
HUD regional offices in Bostom, Fort Worth, San Francisco, and Chicago;
area offices in Boston, Dallas, New Orleans, San Francisco, Los Angeles
and Chicago; and the insuring office in Fort Worth, On September 10,
1973, the Fort Worth Reglonal Office was moved to Dallas, Tex.
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evaluation dt.v:.si.c»rm.s9 The compliance divieions are zesponsible for
undertaking all compliance activities such as complaint investigations
and compliance reviews under Title VIII, Title VI, and Executive
Order 11063.60 The field support and evaluation division's primary
responsibility is to act as a liaison between the central office in
Washington and the area and inmsuring offices. For example, it inter-
prets policy issuances to field staff in order to assure uniformity in
implementation, and it monitors and evaluates the performance of the
equal opportunity staff of the area and insuring offices.

In fiscal year 1973, there was a total of 148 equal opportunity
staff assigned to tha 10 regional offices.ﬁl This is an increase of
14 positions from fiscal year 1972, Across the Nation, 26 were assigned to
the staffs of the Assiatant Reglonal Administrators, 99 to the compliance

divisione, and 23 to the evaluation and field support diviuons.62

59. These divisions were created in April 1972 as a result of a
broad scale reorganization of the HUD equal opportunity program.

60, 1In addition, these &ivisions are charged with implementing
Executive Order 11246 (3 C.F,R, 8 339 (1965)) as amended by Executive
Ozrder 11375 (3 C.,F.R. # 803 (1969)), HUD's internal equal employment
opportunity program, and HUD's minority business enterprise pro-
gram,

61, HUD response, supra note 47.

62, 'The pumber assigned varied from reglon to region. The following was
the staffing (excluding the Reglonal Administrator) of HUD regional

offices at the time Commission staff conducted interviews in those officest:
Boston = one part-time and three fulletime professionals; Fort Worth =

11 full-time professionals; San Francisco = 1 part-time and 11

full~time professionals, and 2 gemiprofessionals; Chicago = 1 part=

time and 11 full-time professionala,
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Area and Insuring Offices
HUD has 39 area offices, with direct funding responsibilities

for the various housing, planning, and community development programs

in their geographic jurisdiction; and 38 insuring offices, all with

direct funding responsibilities for Federal Housing Administration

63

(FHA) programs within their jurisdictions., The directors of both

levels of offices report to the regional administrators, All applica=

tions for insurance, loans, and grants under these programs are thus

submitted to area and insuring offices, which have the decisionmaking

responsibility of approving or disapproving them,

64
In each area office there is an equal opportunity division
65

responsible for reviewing affirmative marketing plans and for over=

66

seeing the program staff's implementation of equal opportunity standards.

One hundred and fifty-two persons in the HUD area offices were assigned

full-time eivil rights responsibilities in fiscal year 1973, an increase

of 11 since fiseal year 1972, A total of 50 persons were assigned in

63, The FEA is an organizational unit within HUD which operates insurance
programs under the provisions of the National Housing Act, The FHA pro=-
vides insurance for private lenders against loss on mortgages financing
homes, multifamily projects, land development projects, and group practice
facilities projects and against loss on loans far property improvements,
In addition, it insures investments in rental housing projects. FHA
programs are similar to Veterans Administration housing programs. See
Chapter 3, Veterans Administration, Section I.

64.
65,

66.

Theae divisions average almost four persons per office.
Affirmetive marketing plans are discussed further in Section IV, p.76 infra.

Program standards are discussed further in Section IV, p.71 infra,
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fiscal year 1973 to the insuring offices to carry out full~time civil rights
responsibilities. For the first time, in fiscal year 1973, there were equal
opportunity staff in most of the FHA insuring offf{ces. Most of these persoms
were equal opportunity specialists and some were equal opportunity directors.
As of November 192; there were eight equal opportunity director positioms in
insuring offices. The equal opportunity specialists, generally without additional
staff or clerical assistance, and the equal opportunity directors are responsible
for oversight of program standards, As of April 1973 nine insuring offices had
not been assigned equal opportunity |taff.68

Equal opportunity staff in both the area and insuring offices provide equal
opportunity training and technical assistance for other HUD area and insuring
office staff. They also provide such assistance to members of the real estate

69
industry and local offices seeking guidance in meeting HUD requirements.

D. Training
70
HUD's civil rights training has greatly improved during the past year. In the early
summer of 1972, HUD developed the "Star Training Program" which was a special effort to

71
increase job opportunities for HUD staff employed outside the area of equal opportunity.

67. November 1974 Toote letter, supra note 32.

68. As of August 1973, there was no equal opportunity staff assigned in the

following insuring offices: Region I - Bangor, Me., and Burlington, Vt.; Region II -
Albany, N.Y.; Reglon VII - Des Moines, Iowa.; Reglon VIII- Helena, Mont,; Fargo, N.D.,
Sioux Falls, S.D., Salt Lake City, Ut., and Casper, Wyo,

69. The area and insuring offices' equal opportunity staff provide technical
agaigtance to program staff when necessary with regard to intermal employment
and minority entrepremeurship.

70. Until fiscal year 1972, HUD's equal opportunity training was largely ad hoc.
See The Federal Civil Rights Enforcement Effort--A Reassessment, supra note 41, at 132.

71. Tt was instituted at the time of the April 1972 reorganization of HUD's equal
opportunity office when thexre were expanded career opportunities at the area and
insuring office level. Twenty program staff members received this "Star Training"
and were subsequently placed in area and insuring offices as equal oppertunity

specialists.,
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This program involved &  weeks of {ntensive clessroom training conducted in
72

washingten, followed by 8 weeks of on~the~job training.

From Juse 5 through Juwwe 10, 1972, the central office staff conducted the
Equal Opportunity Spring Training Program with the major goal of providing 7
training in all areas of responsibility to the 20 newly appointed directors
of compliance and directors of field support and evaluation for the regional
pfﬁceg,ﬁ The central office personnel of the Office of Civil Rights Compliance
and Enforcement held a HUD Naticnal Equal Opportunity Compliance and Enforcement
Training Conference in Chicago from December 18, 1972, to December 21, 1972,

The central theme of the conference was the effective use of procedures to
affect meaningful and timely remed;ges for complaints under Title VI, Title VIII,

6
and Executive Orders 11063, 11246 a5 amended,and 11478. Case studies were

used to highlight practical areas of concern and to elicit group participation,

72. The purpose of the classroom training was to familiarize the trainees with
HUD's equal opportunity respomsibilities. It included about a week of intengive
training om conducting complaint investigations and compliance reviews.

73. The 10 Assistamt Regional Administrators for Equal Opportunity were also
in attendance, Each trainee received approximately 40 hours of training im all
areas of HUD's civil rights compliance responsibilities. On June ll, the 77
ayes and insuring office equal opportunity directors, as well as the 20 Star
trainees met for a full day of training devoted exclusively to affirmative
marketing.

74. These two positions were created in the &pzil 1572 reorganization and,
therefore, required the directors to be trained for their mew respomsibilities.

75. This Executive order as amended prohibits discrimination because of race,
creed, color, national origin, and sex in employment by govermment contractors and
subcontractors, and in federally-assisted construction contrasts. The Executlve
oxders aleo require affirmative action by those coversd to overcome any under=
utilization of minorities end women,

76. Executive Order 11478, 3 C.F,R, 8 803 (1969), prohibits discrimination
in Federal employment because of race, color, religion, sex, or national
origin and directs each department or agemcy to establish a contimuing
affirmative program of equal employment opportunity,

-
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Forty-three equal opportunity specialists working in compliance and
enforcement in HUD's 10 regional offices, togeth;r with nine reglonal
counsel tepresentatives directly involved in compliance activities,
participated in a 5-day session conslsting of 35 training hours. ”

From April 16 through 20, 1973, the HUD Training Conference for
Equal Opportunity Specialists was held at the HUD-East Training Center ®
1a Rosslyn, Virginia. The conference, conducted by the central office
staff of the Office of Compliance and Enforcement, had as its primcipal
subject matters both Title VIII and contract compliance investigative
proceduras. 7

in addition to the previously discussed national conferences, the
central office, in cooperation with specific regional offices, provided
training to central, regional, area, and insuring office staffs in Title VI,
Title VII1I, and Executive Order 11246 enforcement and implementation of
pregram standards, This training, which lasted 32 hours, was conducted in
Reglonal III, IV, V, VII, VIII, IX, and X. ®

This brief overview of the organizatiomal structure, staffing, and

77. HUD response, supra note 47.

78. Two training centers called HUD-East and HUD-West, (Denver, Colo.) were
established by HUD in 1972. These centers are used by HUD to provide
training to HUD program staff in their program responsibilities as well as

to provide civil rights training to equal opportunity staff.

79. The traioing attempted to equip each trainee with the necessary skills
to successfully investigate housing discrimination cases, including fact-
gathering and preparation of the final 4{nvestigation report. Iwenty-seven
regional office trainee staff-level personmnel, who were newly assigned to
equal opportunity or who had received no previous craini‘ng, were in atten-
dance, Approximately 40 hours were involved in the training, which was
followed by a period of on-the-job training.

80. The following are examples of the aqual opportunity subjects covered

in the training: field office role in Title VIII complaint processing;
Executiva Order 11246 compliance; Title VI complaints and complimnce reviews;
use of census data in egual opportunity; program standat_ds; water and sewer
and 701 planning programs; workable programs; reviewing and monitoring of
affirmative fair housing marketing programs; annual arrangements; and volun~
tary compliance in housing and community development programs.
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training activities in the fair housing area indicates that the
Department of Housing and Urban Development has been increasing its
investigative energy and resources in the area of fair housing. The
- remainder of the RUD report will set forth the Commission's reasons for
believing that this increased investment has had to date a minimal impact

on the elimination, im our Nation, of segregated housing,

III. Compliance Mechanisms
A. Fair Housing Activities--Title VIIT

1. Complaints

HUD's fair housing program cootinues to be oriented toward the
81
investigation of complaints, a largely ad hoc approach to the prevention
82

and elimination of housing discrimination. This is important but must be
continued. Nevertheless, HUD needs to focus more stromgly on community
wide pattern and practice reviews as a means to bring about fair housing
to all citfzens. HUD reports.that approximately 52 percent of

equal opportunity regional staff time is spent on the enforcement of

8l. HUD motes that this is because of its mandate from the Congress. HUD stated:

The Department of Housing and Urban Development is not
authorized to ignore a congressional mandate to pro-

cess complaints of housing discrimination as required by
Title VIII of the Civil Rights Act of 1968, Section 810(a)
to process complaints of housing discrimination.

November 1974 Toote letter supra note 32,

82. HUD recognizes that a complaint-oriented enforcement system will not
in the long rur make fair housing a reality. It has expressed hope that it
will be getting away from g solely complaint-oriented system through the
development of affirmative marketing agreements. Dr. Toote stated:

While we have not yet had sufficient experience in
evaluating the impact of these agreements, we believe
they can be of great assistance in breaking down dual
market operations. Attachment to letter from Dr. Gloria
E. Toote, Assistant Secretary for Equal Opportunity,
Department of Housing and Urban Development, to John A.
Buggs, Staff Director, United States Commission on

Civil Rights, Bept. 16, 1974,

These agreements, which are discussed on pp. 76-91 infra have not resulted in
significant progress toward fair housing, however.
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Title VIII. As in previous years, HUD reported that nearly all of

this Title VIII effort is devoted to the processing of complaints.

During the first 9 months of fiscal year 1973, HUD regional offices
received a total of 2,053 Title VIII complaints,84 an gverage of almost
230 complaints per month., This represents an increase of more than

25 pe;;ent over Title VIII complaints received by HUD during fiscal year
1972. The largest number of complaints--454=-was received by the

San Francisco Regional Office, and the smallest number--24=-~by the Boston
Reglonal Office.

HUD regional offices attribute the number of complaints, nearly
double that received in fiscal year 1971, to an advertising and publicity
campaign begun in the eastern United States in 1971. The campaign, using
the theme "HUD Opens Doors," utilized television, radio, and posters to

86
publicize HUD's "Hot-Line" number for toll-free telephoning of complaints,

83. HUD response, supra note 47. HUD statistics were obtained from a Depart-
mental Time and Cost Reporting System in operation since August 1972. There

is wide variation in the amount of time spent on Title VIII compliance. For
example, the Chicago office devotes 85-90 percent of its time on Title VIII
compliance. Interview with Thomas Higginbotham, Director, Compliamce Division,
HUD Regional Office, Chicago, I11l., in Chicago, May 5, 1973. The remaining
time {8 spent on Title VI, Executive.Order 11063, internal equal employment
opportunity, contract compliance, and minority entrepreneurship.

84, Of the complainants who could be identified by race, HUD reports the
following: 80.5 percent, black; 8.8 percent, white nomminority; 6.9 percent,
Spanish speaking; 1.4 percent, American Indian; 6 percent, Asian American; and
1.8 percent, other.

85, 1In fiscal year 1972, HUD received 2,159 Title VIII complaints, about
180 per month.

86. The calls are received at HUD's central office in Washington, where the
complainant can leave a recorded message stating where she or he can be reached.
The complainant is later contacted by HUD to obtain more information on the
complaint and the complaint is forwarded to the appropriate regional office for
investigation. One regional office staff member stated that many complaints are
lost through this procedure because it takes seversl weeks from the initial call
for the complaint to reach the regional office. Interview with Barbara Jones,
Compliance Specialist, HUD Regional Office, Chicago, Ill., in Chicago,

May 15, 1973,
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In June 1872, the advertising campaign was expanded west of the Mississippi,
and HUD reports that as a result, regional offices in that area began to
receive increased complaints. For example, the Fort Worth Reglonal Office
received 91 complaints in fiscal year 1972 and 272 complaints during the
first 7 months of fiscal year 1973. The San Francisco Regional Office
received 38l complaints during fiscal year 1972 and 328 complaints during
the first 7 months of fiscal year 1973.87 Complaints have continued
to increase east of the Mississippi as well. The Chicago Regional
Office received 206 complaints in fiscal year 1972 and 239 complaints
during the first 10 months of fiscal year 1973.88

Although HUD's increased efforts to make the public aware of its rights
to file housing discrimination complaints should be commended, it should
also be noted that these efforts do not extend equally to all segments of
the minority community. Although the fair housing advertising campaign
includes television and radio announcements and posters and fair housing
pamphlets in Spanish, HUD regional office staff expressed the belief that

87. San Francisco's complaint volume was higher than most HUD offices prior
to the campaign, in part due to a special publicity campaign "Operation
Sentinel" funded by HUD in northern California during 1971. In February 1971,
the National Committee Against Discrimination in Housing gave $6,000 of a HUD
grant to "Operation Sentinmel," a group staffed by the Mid-peninsula Urben !
Coalition in Palo Alto, California. 'Operation Sentinel" devised a 6 month
series of radio and television spot amnouncements publicizing the Fair Housing

Law and HUD's tole in responding to complaints. When the first grant expired, :

"Operation Sentinel" received another $10,000 grant from HUD to continue the
publicity campaign for 6 more months. !

88. The largest number of complaints, approximately 20 percent or 54 of 239,
came from Ohio. Fair housing groups such as the Housing Opportunities Made
Equal of Cincinnati, the Housing Opportunities Center of Cleveland, and its
branch in Columbus, are very active and assist persons in filing discrimination
complaints as well as informing them of their rights. In addition, the

Chicago Regional Office staff believe that the advertising campaign is more
visible and aggressive in Ohio than {n the other States in the region.

Jones interview, supra note 86.
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- 89
they are not reaching the Spanish speaking community,

HUD has made no
speclal effort to distribute fair housing posters and brochures in Spanish
except to its own field offices. Builders, developers, lenders, and real 90
estate brokers are, thus, generally not supplied with materials in Spanish.
There are no materials available in languages other than Spanish or English;
for example, Chinese, Japanese, or in Native American languages.

91 92
to be minority

Only 5 percent of the complaints from parsons known
received in the Chicago Regional Office during the first 9 months of fiscal
year 1973 were from complainants of Spanish speaking background and no
complaints were received from Native Americans.93 Approximately 9 percent
of complaints received from persons known to be minorities in the Fort Worth

95
Very few

Regional Office during fiscal year 1973 were from complainants of Spanish
94

speaking origin and 1 percent were from Native Americaus.

89. Interview with Marvin R. Smith, Director, Compliance Division, HUD
Regional Office, San Francisco, €al., in San Francisco, Mar. 19, 1973, and
Higginbotham interview, supra note 83. In March 1968, the Fort Worth Regiomal
Office held a conference in El Paso with participants from nearly 300 Spaunish
speaking community groups and local and national organizations from Texas and
New Mexico, At that time, however, the Federal Fair Housing Law was not even
in existence. There has been no followup to the conference.

90. Jones interview, supra note B6.

91. HUD does not know the race and ethnic origin of more than 10 percent of
its complainants throughout the United States.

92, One hundred and eighty-one of the 210 complaints received in Chicago from
July 1972 to March 1973 were from minorities; 172 were from blacks; 1 was from
a Puerto Rican, 6 from Mexican Americans, and 2 from Cuban Americans.

93. HUD response, supra note 47. According to the 1970 census, there were
3,914,692 minority personms in the Chicago region. More than 19 percent of the
minority population were of Spanish speaking background (757,024). Census
also reports that there were 74,206 Native Americans in the Chicago regionm,
approximately 2 percent of the minority population.

94, HUD response, supra note 47. As of the 1970 census, there were 5,611,261
minority persons in the Fort Worth region. Approximately 40.9 percent of that
population (2,295,419) were of Spanish speaking background.

95. As of the 1970 census, there were 196,521 Native Americans in the Fort Worth

region, which is approximately 3.5 percent of the minority population.
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complaints were received from any part of New Mexico, which has large
concentrations of Mexican American and Native American families, or from-
west or south Texas, which are heavily populated by Mexican Americans.

In the San Francisco office, during the first 3 months of fiscal year
1973, only 13 percent of housing discrimination complaints received from
persons known to be minority were from families of Spanish speaking back-
% 2 percent from Asian Americans, ”

98
Americans. Very few complaints were from Nevada or Arizona, States with

ground, and about 2 percent from Native
substantial populations of Mexican Americans and Native Americans. The
complaints which the San Francisco office did receive from Native Americans
came from southern California and the HUD office believes99 that this is due
to the existence of an Indian organization in Los Angeles which has been
assisting Indians who have encountered discrimination to file complaints with
HUD,IOO

Equal opportunity staff in all the regional offices visited by

Commission staff attributed the lack of complaints from people of Spanish

96. As of the 1970 census, there were 5,548,139 minority persoms in the ,
San Francisco region. Approximately 48.3 percent of that population |
(2,679,123) were of Spanish speaking background.

97. As of the 1970 census, there were 895,915 Asian Americans in the San ,
Francisco region, which is approximately 16.1 percent of the minority population.

98, ‘_xs of the 1970 census, there were 195,889 Native Americans in the San
Francisco region, which is approximately 3.5 percent of the minority population.

99. Marvin Smith interview, supra note 89.
100. This organization, the Urban Indian Development Assoclation (UIDA),

provides orientation and essistance to Indians coming to the Los Angeles area
from reservations.
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speaking background, Native Americans, and Asian Azﬁericans to a lack of
awareness of the law and cynicism regarding remedies for discrimination
which can only be overcome by education regarding fair housing z'i.gh«':s.w1
2. Complaint Backlog

As of March 31, 1973,HUD had on hand 464 uninvestigated complaints,
well over 20 percent of the complaints it had received in fiscal year
1973, and 622 complaints (over 30 percent) which it had not msolved?o2

One reason for HUD's sizeable backlog is the lengthy processing time

103
for Title VIII complaints,

101, Interview with Harold Odom, Chief of Compliance, HUD Regional Office,
Fort Worth, Tex., in Fort Worth, Jam. 29, 1973. Marvin Smith interview,
supra note 89; Higginbotham interview, supra note 83,

. HUD response, supra note 47, Bostom, which received only 29
ig:;plaints inpthe :‘.irst 0 months of fiscal year 1973, had only 1 uninvestigated
complaint on hand at that time; Chicago, which had received 210 complaints,
had 45 (21.4 percent) univestigated complaints on hand; Dallas, which had
received 335 complaints, had not investigated 133 of them (39.7 percent);
San Francisco had received 454 complaints and had not investigated 373

(82,2 percent) of them,
103. In March 1974, HUD established a task force to eliminate the Title
VIII complaint backiog. By the end of fiscal year 1974, HUD stated that

the task foree had closed 921 cases, which was a 255 percent increase over
an average equivalent period in fiscal year 1972. September 1974 Toote

letter, supra note B2.
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In 1972, the average processing time for a Title VIII complaint
was 5% months.lm;[n 1973 HUD informed this Commission that the handling
time still remains unchanged. 10 This protracted process seems unwarranted.
In fact, Commission staff were told by one EUD investigator in Chicago that it
takes approximately 80 person-hours to investigate & complaint, pre-

pare a £inal investigation report, and arrive at a determination for

106
resolution, Similarly, staff in the Fort Worth Regional Office estimate

104. HUD states:
While the average lasped time for pro=
cessing a Title VIII complaint was approxi-
mately 5 1/2 months in 1972, it is important
to indicate that continuous staff time is not
generally spent processing any individual for
that period of time, Continuocus efforts are
going forward to reduce this time, Accordingly,
it is the opinion of this office that the com-~
plaint processing itself is not protracted,
November 1974 Toote letter, supra note 32,

105, HUD response, supra note 47,
106. Jonea interview, supra note 86, This investigator had 45 out=

standing complaints, 20 of which she was handling personally. The others
had been referred to State and local sgencies for handling,

37

that & reasonable n:;rokload for a compliance offlcer would be 36 to 40
caomplaints per year, ’ San Francisco staff were even more optimistio
about HUD's capacity, One reglonal staff member gstimced that a staff
of siz full-time equal opportunity compliance specialiste are able to
close approximately S0 to 75 cases per month.m8

In order to expedite complaint processing, a "Short-Form Procedsing
procedure" for rental digcrimination complaints 10 was developed by HUD
and tested by the Philadelphia Regional Office in the spring and summer
of 1972. All reglonal offices were required to use this procedure
starting in October 1972, HUD reporta that this form has now been
adopted by all regional officel,uoalthough notﬁ%l offices were using

this form at the time of Commission interviews, When it was in use, one

1
regional ataff member reported that ft did not noticeably decresse their backlog,

107. However, ome compliance speclalist had handled 34 cases in the 6
months prior to the Commigsion interviesr and had 20 investigations

and five conciliations on hand at the time, Interview with Samuel Hudson,
Compliance Specialist, HUD Reglonal Office, Fort Worth, Tex., im Fort
Worth, Jan. 29, 1973.

108. Interview with Ted Simmons, Conciliator, HUD Regional Office, San
Francisco, Cal., in San Francisco, Mar. 20, 1973.

109, This form is used to accelerate complaint handling in cases of rental
discrimination. Undexr this accelerated process, cases are asaigned on a
priority basis for early investigation and a summary of the investigation
report is reported by telephone to the regioral office, Conciliation
meetings are held forthwith and, £{f possible, an agreement 18 executed
during the conference itself. See Department of Housing and Urban Develop-
ment, Title VIII Field Operations Handbook EO 8020.1, revised,

110, HUD response, 3upra note 47.

111, Regions I, VI and IX were not using the "Short-Form Proceselng
Procedure" in November 1972, January 1973, and March 1973, respectively.

112, Higginbotham interview, supra mnote 83.

i s

| omesvomy
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Staff in all of the reglonal offices claim that their primary
problem in complaint disposition is insufficient staff to conduct

113
complaint investigations and conciliations. The time-consuming

steps in investigating complaints often include ownership research.llb
Indeed, HUD's investigation of Title VIII complaints appears generally
to have been thorough.
115

While lack of staff is clearly a serious problem, the greatest
stumbling block to HUD's efficient and timely processing of complaints
lies in the necessity to rely as heavily as it does on the conciliation
process itself. As moted in Section II, HUD lacks enforcement authority.
Its only weapon against a moncomplyling respondent 18 to refer her or his
case to the Department of Justice (DOJ),nﬁ and thus it may take years
to remedy a problem, if it can be remedied at all. Consequently, this
lack of enforcement authority makes it very difficult for HUD to resolve

the complaints it receives.

113. Interview with Irving Horwitz, Assistant Regional Administrator for
Equal Opportunity, HUD Reglonal Office, Chicago, Ill., in Chicago, May 5,
1973; and CI1ff Jeffers, Assistant Reglonal Administrator for Equal
Opportunity, HUD Regional Office, San Francisco, Cal., in San Franeisco,
Mar. 19, 1973; Vera interview, supra note 42; and A. Maceo Smith interview,
supra note 42,

114, Ownership research is always part of any investigation in the Chicago
-region. If the respondent is found to owm other properties, a commitment
to fair housing on these properties is included in the comeiliation agree-
ment.

115. For example, the Chicago Regional Office has only nine professional
staff members to handle Title VIII, Title VI, and Executive Order 11246.

In April 1972, HUD underwent a reorganization and the Chicago Reglonal

Equal Opportunity Office lost five professional positions. In San Francisca,
the complaints division which handles Title VI, Title VIII, and Executive
Order 11063 has six full-time professionals and two assistants.

116. Referals to DOJ are discussed further in Section VI, B, p. 126 infra,

| S
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HUD reports that between July 1972 and March 1975 a total of
1,601 Title VIIT complaints were closed. HUD itself closed 1,214
cases and the remainder were closed by State agencies to which HUD
had referred complaints. Only a few of these closed by HUD brought
relief to the complainants, illustrating the point that the processing
of individual complaints must be accompanied by a program that will
eliminate the root causes of discrimination if there is to be genuine
progress in the direction of assuring equal opportunity in housing.

In fact only 262, or slightly more ﬁ:;n one-fifth, of the 1,214 cases

closed by HUD went to conciliation. Of these 262 cases, just over
118

one-half (54.2 percent) were conciliated successfully. The regional
119

offlces visited by Commission staff had similar complaint closure records.

117. The complaints which were not conciliated were "closed" as follows:
withdrawn-14 percent; insufficient information-13.2 percent; "decided not
to resolve'-51.2 percent. Those complaints which HUD "decided not to
resolve" were generally ones in which no violation of Title VIII could be
substantiated. '"Decided not to resolve" means that HUD determines not to
conciliate, after it has conducted an investigation to see 1f there appears
to be sufficient evidence of discrimination. 1974 Holbert interview, supra

note 40.

118, The complaints which were not conciliated successfully were as follows:
unsuccessful conciliations-39.3 percent; partially successful conciliations-

6.5 percent.

119, The regions visited by Commission staff had the follawing complaint
records between July 1972 and March 1973: Boston 24 closed, 6 closed by HUD,
no comnciliations; Chicago 115 closed, 87 by HOD, 10 percent conciliated, 20
percent successfully; Fort Worth 187 closed, 186 by HUD, 38 percemt con-
ciliated, 58 percent successfully; San Francisco 457 closed, 369 by HUD, 12.5
percent conciliated, 43.5 percent successfully. During the summer of 1972,
the San Francisco Regionmal Office funded a tasgk force of seven law students
to handle investigations on a part-time basis and seven university professors
to conduct conciliations. As a result, more than 100 complaints were closed

during August and September 1972.
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The backlog found in @St regional offices probably accout;(z:s
0

me extent for the 1arge number of complaints "yithdrawn"

to sol 121

by complainants who did not wait for the end of the complaint process.

Regional office gtaff report that another consequence of the backlog

{s that conciliations are often rushed. Conciliations may result

in individual relief, guch as monetary damages for a complainant, over

and above obtaining the housing in question and the basic elements
122

of an agreement requiring sffizmative action by the respondent.

Even a more serious deficiency than its delayed complaint process=
ing is HUD's treatment of cases once they have been successfully resolved
through conciliation. Ironically, once HUD has negotiated a hard-won

agreement, it frequently makes no effort to monitor the agreement to

120, 1In Boston only one complaint was withdravn between 1972 and

March 1973; in Chicago 17 (8.1 percent) were withdrawn; in Fort Worth 17
(5.1 percent) were withdrawn; in San Francisco 63 (13.9 percent) were
withdrawn, more than iIn any other reglonal office.

121, 1In Chicago, for example, a compliance officer estimated that the
mejority of the region's complaints involve rental cases against man-
agers and landlords., Since rental housing 18 a scarce commodity which

is generally needed immediately and HUD's backiog does not permit immedi-
ate investigation,the complainants often do not want HUD assistance by
the time HUD is ready to imvestigate their complaints. Jones interview,
supra note 86.

122, This would include an agréement by the landlord or broker to advertise
affirmatively, to put up HUD fair housing posters, and to report perlod-
1cally to HUD on racial and ethnic occupamcy of units. The Chicago office
reports that it always attempts to {nsert in the conciliation agreement
requirements similar to the affirmative marketing requirements and, in
addition, it asks for reports on all projects owned by the respondent, Id.
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see that it is carried out. HUD reported in July 1972 that compliance
reviews i i

eviews of Titllzeq‘VIII conciliation agreements would be instituted on a
regular basis, but more than 1 year later, HUD reports that it still has

not instituted such regular reviews.l B

12‘53 ,.t in apeclific {nstances HUD sometimes haz conducted limited monitoring
of ite conciliation agreements but this practice is not wid .

April 1972, the San Francisco Regional ngice assigned awtr:iszzza:o t%;:
v.;ask of monitoring respondent reports and sending out followup letters

if the reports were not received. In a one-time effort in January 1973
the Fort‘WQrth office mailed out letters to respondents requesting repo;-ts
on positive action taken to comply with Title VIII. HUD recently stated:

HUD Regional offices received instructiocns regarding
compliance reviews of respondents who are parties to
conciliation agreements consummated pursuant to Title
VITI of the Civil Rights Act of 1968. The instructions
jncluded a Compliance Review Check List which is to be
utilized for the conduct of such compliance reviews
which hopefully will increase duxing fiscal year 1975.
November 1974 Toote letter, gupra note 32.

124, HUD response to the Commisaion July 5, 1972, questionnaire contajned in
letter form from George Romney, Secretary of Housing and Urban Development,

;:.g Tg;«;gore M. Hesburgh, Chairman, U,S, Commission on Civil Rights, August
s .

125. HUD response, supra mote 47, 24 C,F.R, § 115.1 (1974).
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3. Referrals to State and Local Agencies

HUD currently refers Title VIII complaints to 28 States and 16
jocalities which have been found to have fair housing powers substantially
equivalent to those given to HUD by Title VIII of the Civil Rights Act of
1958.126 HUD's central office is responsible for reviewing and evaluating
State and locla.zl7 laws to determine if they qualify for substantial equiva=
If a State or local agency is found qualified, it is sent

lency staktus.

a letter from the central office notifying it that substantial equivalency

status has been granted and that HUD will be referring complaints to it.
The regional office is then generally responsible for establishing the

affiliation between HUD and the agency and informing it of procedures

126. A State or local agency. is determined to be substantiakly

equivalent if the State or locality's fair housing law and its adminis-
tration provide rights and remedies substantially equivalent to those
provided by HUD's administration of Title VIII. In the regions visited

by Commission staff, the following States and localities have been

granted substantial equivalemcy status by HUD: Boston Region-Comnecticut,
Magsachusetts, New Hampshire, Rhode Island, Vermont, Chicago Region~
Todiana, Illinois, Aurora, Peoria, Springfield and Urbanma, I11.; Michigan;
Ann Arbor, Mich,; Minnegota; Ohio; Wisconsin; Fort Worth Region-New Mexico;
San Francisco Region-California; Hawaii; Nevada.

127. TInterview with Kenneth Holbert, Director, Office of Civil Rights
Compliance and Enforcement, HUD, June 19, 1973.

Bt e s

43
128

that are to be followed.  In August of 1973 HUD central office staff
stated they were devglop:lng a mwodel memorandum of understanding to be
used by reglonal offices and State and local agencies because reglons
differed in the agreements and procedures they had established, As of
November 1974, however, the model memorandum of undexstanding existed
only in draft form, %

A total of 790 Title VIII complaints were referred to State and
local agencies between July 1972 and March 1973.131 The agencies closed
384 of these complaint cases and only 75 of these were conciliated. As
of March 1973, State and local agencies had a backlog of 406 unresolved

complaints, a little over half of the number of complaint cases received

132
by them in the previous 9 months.

128. Some regional staff members feel that the regional offices should ba

glven a larger volce in the decision to grant substantial equivalency
sBtatus. They allege that at times a State may not even know that it is
under consideration for such status and 18 not prepared to accept

the responsibility. Thompson interview, supra note 42, and Horwitz
interview, supra note 113,

129, 1973 Holbert interview, supra note 127, In the San Francisco Regional
Office, all Title VIII complaints are referred to State and local agencies
with the exception of complaints where the respondent 1is receiving Federal
assistance, The Chicago Regional Office is considering requesting State

and local agencies in its area to waive referral righte in order to
accelerate rental complaints. The Boston Regional Office has a Memorandum
of Understanding with State and local agencles stating that whea the agencies
receive complaints of discrimination involving HUD recipients, HUD will use
its leverage to achieve a resolution of the case, For example, HUD could
defer funding of the respondent pending a State resolution of a complaint
against the application; however, as of the Commission's interviews in Boston,

Mass,, in November 1972, it had not done 8o.

130, November 1974 Toote letter, gsupra note 32,

131, The following is a breakdown of complaint referrals to State and local
agencies by HUD regional officea: Boston 16; New York 84; Philadelphia 259;

Atlanta 7; Chicago 74; Fort Worth 2; Kamsas City 15; Denver 7; San Francisco
319; Sseattle 7.

132, HUD response, supra note &7
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Doder Section 801(c) of Title VIII, HUD may take action to recall
a complaint 1f a State or local agency has not commenced proceedings
within 30 days or, having done so, has not carried forward such proceed«
ings with reasonable promptnessiasAccotding to a HUD reglonal staff membetr,
complaints are rarely recalled. Some HUD regional staff may be
reluctant to recall complaints because they do not want to add to their
own workload and believe that HUD's backlog would only cause further
deleays.l34 In addition, HUD may be reluctant to recall complaints because
some complainants may benefit fromlgts:ate powers where they are stronper
than those afforded by Title VIIL,

HUD may rescind a State or local agency's substantial equivalency

status if it does not perform adequately in handling Title VIII com-

plaints referred by HUD. According to the HUD central office, the

133. 1Iaterview with Lionel Jenkins, Compliance Office, HUD Regional Office,
Boston, Mass,, in Boston, Nov, 14, 1972, HUD recently reported:

HUD staff heve been instructed to recall com-
plaints when they qualify for recall pursuant to
Part 115, 37 F,R, 16540, Recognition of Sub-
stantially Equivalent Laws, November 1974 Toote
letter, supra note 32,
134, As of May 2, 1974, the Boston Regional Office has recalled only five

complaints since July 1971, even though State agency complaint processing
in the region is often backlogged, As of January 1973, the Fort Worth
Regional Office had not recalled the one complaint it referred to New
Mexico during £iscal year 1973 although nothing has been done on it by
the State agency since its referral in August 1972.

An exception 1s. the San Francisco Region. There, one State agency,
the California Fair Bmployment Practices Commiasion (FEPC), was so over=~
whelmed with work that it returned 205 complaints referred to it during
fiscal year 1972, and HUD had to recall an additional 44 complaints for
lack of timely action on the part of the agency. As of January 15973,
the FEPC had returned 133 additional complaints and HUD had recalled 50
more, leaving the FEPC with 55 referred Title VIII complaints.

135, For example, the Massachusetts Commission Against Discrimination may
hold hearings and subpena witnesses and material for such hearings.
Additional powers of the Massachusetts sgency are discussed on P+ 46
infra.
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136
agencies are given an ongoing evaluation. In some cases, regional

offices have recom;nded that HUD rescind a State agency's substantial
equivalency status, ¥ HUD has been able to use 1ts power to rescind
a State agency's pubstantial equivalency status to influence State
action and strengthen the power and ability of State agenmcies to carry
out fair housing enforcemem:.'l'38

The percentage of closed complaint cases conciliated by State
and local agencies=~~19,5 percent--approximates the percentage concili~
ated by HUD--21.6 percent. However, where HUD reports only 54.2 percent
of their cases were conciliated successfully, the State and local
agencies teport that 72 out of 75 .or 96 percent of their conciliations
were successful. This may be indicative of a difference in standards

for "successful™ conciliations, or it may reflect superior sanctions

avallable to the agencies where conciliations prove unsuccessful.

136, This means that the agencies are continuously being monitored to
ascertain that their laws and powers are equivalent to those of HUD.
Holbert interview, supra note 127.

137, The San Francisco Regional Office recommended that the California
FEPC's status be rescinded. The Fort Worth Regional Office has warned
the New Mexico State agency that HUD might rescind its status.

138, TIn December 1972, HUD sent a letter to-the Governor of California
regarding the processing of complainte by FEPC. Following the letter,
the FEPC was given additional staff and agreed to give housing com-
piaints a greater priority. The Virginia State agency was granted
tentative substantial equivalency status and later, after communica-
tions with HUD, money and staff were increased by the State and the
Virginia fair housing law was amended.
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Whereas HUD's only alternative is to refer unsuccegsful conciliations
to the Department of Justice, States sometimes have the power to obtain
a temporary restraining order to prevent a respondent from renting or

selling housing or to issue or request cease and desist orders. The

Massachusetts Commission Against Discrimination, for example, has both

of these powers.

Clearly the State and local agencies have good potential for
effecting falr housing across the Nation, and HUD resources, such as

technical assistance, might be used effectively to help them

aevelop this potential. HUD, however, does not provide financial assis~

tance to State and local agencies for the enforcement of fairlsgousing

laws or even to process the complaints HUD forwards to them.

This is because in 1969, HUD requested the authority and funds to

make such grants but Congress rejected the request.

139. 1974 Holbert interview, supra note 40,

1
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On an ongoing basis, some HUD regional offices have attempted to
provide technical assistance to State and local agencies to improve
their fair housing enforcement operen:ions.M0 These efforts have not
yet been extended to all regional offices which refe;' complaints to

141
State and local agencies.

In summary, the Commission investigation leads to the following
conclusions: (1) that the complaint backlog has been so high as to
produce 2 lack of confidence in the ability of the Department to obtain
timely relief; (2) that HUD could take action to reduce the time span
involved in negotiations for compliance; and (3) that HUD often fails

to monitor the compliance agreements it does achieve,

140. Equal opportunity staff in various regions have met with State and
local agency staff, including some agencies which have not been granted
substantial equivalency, to establish a cooperative working relationship
with as many agencles as possible. The Chicago office has held confer-
ences in Chicago and Champaign, Ill., and in Detroit, Mich., to discuss
techniques in handling discrimination cases. The San Francisco Regional
0ffice has met with both the California FEPC staff and the executive
staff of the Hawaii State Regulatory Agency on numerous occasions.

141. Through fiscal year 1973, Region III (Philadelphia) and VI (Fort Worth)
had not provided assistance to State and local agencles. HUD reported:

During fiscal year 1974, Region ITT, (Philadelphia)
provided training and technical assistance to states

and localities in its regional jurisdiction. States

and localities that received such assistance including
training are, as follows: Pennsylvania, Delaware, West
Virginia, District of Columbia, Maryland, Pittsburgh, Pa.,
Charleston, West Va., Philadelphia, Pa., Arlimgton County,
Va., and the City of Rockville, Md. November 1974 Toote
letter, supra note 32.
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B. Other Title VIII Compliance Activities
1. Commmitywide Pattern and Practice Reviews

In July 197_2, HUD acknowledged the necessity for communitywide
1nvestigationswz to identify patterns of housing discrimination, and
stated that it planned to conduct citywide reviews for total equal oppor-
tunity compliance with the fair housing law and with the nondiscrimina-
tion requirements for HIP housing programs .143 HAUD's central office has
not instructed zegionel offices to conduct such reviews and the Title
VIII Field Operation Handbook does not contain any specific guidelines
to be fol'b:rwey:4 Most HUD reglonal offices are not making "pattern and

practice” revieus,as they believe that the decision to go ahead with
145

plans to conduct them must be made by the central office.

142. In communitywide reviews, HUD would examine such things as coverage
of State and local fair housing laws, the types and quality of activity

conducted by fair housing agencies, zoning ordinances, marketing activi-
ties of selected brokers and builders, mortgage financing practices of a
sample of lenders, and data showing the racial and ethnic composition of

neighborhoods throughout the area.

143, The Federal Civil Rights Enforcement Effort--A Reassessment, supra
note 41, at 102,

144, HUD recently stated:

While we can incorporate Title VIII reviews

in certain areas along with city-wide reviews,

a Title VIII compliance review is hampered
because our subpoena power extends only to the
investigation of complainks pursuant to Title
VIII. November 1974 Toote letter, supra note 32.

145, Vera inmterview, supra note 42; Odom interview, supra note 101; and
Jeffers interview, supra note 113,
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HUD's regional offices have sufficient authority from their Title
¥IIT mandate to implement such reviews without instruction from the
central office, One regional office, Chicago, has conducted two such
reviews without seeking or obtaining permission from Washington. Both
reviews were conducted in Ohia, one in Parma, a suburb of Cleveland,
which passed an ordimlizge prohibiting construction of public housing
without a referendum, and the other in Morraine, a suburb of Dayton,
which opposed a moderate-income rental housing project assigned to it

147
under a reglonal housing plan.

146. The city openly admitted that th
e ordinance's real purpos
to exclude blacks, Horwitz interview, supra note 113. puTpose was

;lgzi izhiﬁesgl?urb wai a_pirticipant in the Miami Valley Plan whose main
ispersal of low~ and moderate-inco h i
basis throughout the region. e housing on an equitable
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The Boston HUD Regional Office also conducted a study which c°u1]2;d9
be called a pattern and practice 1:evi.ew.148 It grew out of hearings
which explored blockbusting in the Boston area. HUD staff, in coopera-
tion with the Massachusetts Commission Against Discrimination, investiga=
ted practices of real estate brokers in racially changing neighborhoods.
The results of the study were never made public. Despite the evidence

150

of Title VIII violations which prompted the study, it resulted in no
151

HUD action against real estate brokers in the Boston area.
HUD, contrary to present practice, should assign a top priority

to pattern and practice reviews. If it did, such reviews would have

a major impact on discriminatory practices.

148. In addition, the San Francisco Regional Office conducted a "community-
wide compliance review" of the city of Vallejo, California, i{n 1972. This
review concentrated on Title VI issues rather than Title VIII. (See note
170 infra.)

149. These hearings were held in September 1971 by the Federal Subcommittee
on Anti-trust and Monopoly of the Semate Judiciary Committee.

150, Senate hearings revealed widespread racial discrimination in the Boston
area. For example, in 1969 a coalition of banks had delineated a narrow
area as the only area for making FHA loans to "high risk black families,"

Bearings on Competition in Real Estate and Mortgage Lending Before the

Subcomm, on Anti-trust and Monopoly of the Semate Comm. on the Judiciary,
Sept. 13-15, 1971,

151, Interview with Pat Morse, Equal Opportunity Specialist, HUD Regional
Office, Boston, Mass., in Boston, Nov. 14, 1972. More information is not
available since the HUD report has remained in draft form and Lts contents
were not made available even to thls Commission,
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2. Administrative Meetings

In November 1972, HUD issued regulations regarding "Fair Housing
Administrative Meetings.! 1 The purpose of these public meetings, is
to identify and publicize discriminatory housing practices within a
locality and to "promote and assure" equal housing opportunity. No
administrative meetings were held in fiscal year 1973. Two such
meetings, however, were held in fiscal year 1974. 3

These meetinge are an important element in HUD's execution of its
fair housing responsibilities, Although administrative meetings
are informal and do not directly result in negotiations leading to compliance
with Title VIII, they can provide impetus for formal HUD investigationms,
and they would also provide public exposure to discriminatory housing
conditions, often an important incentive to local movement for change.
It is HUD's responsibility to request the funds that would ensure that it
has sufficlent staff for the holding of administrative meetings in accordance

with its regulations,

152, 24 C.F.R. 8§ 106.1 et seq. (1974).

153, The first administrative meeting dealt with military housing problems
and was held in Washington, D.C., in February 1974, The second meeting was
in Hartford, Conn., May 15=16, 1974, concerning discrimination in home
finaneing. In addition, HUD plans to hold two more meetings which will
concern persons of Spanish speaking background and Native Americans. As of
June 1974, the meeting concerning persons of Spanish speaking background
was postponed indefinitely. 1974 Holbert interview, supra note 40.

This meeting had been scheduled twice and both times was cancelled with

little notice.
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unity Compliance in HUD Programs--Title VI

C. Egqual Opport
The HUD central office personnel estimate that 20 percent of equal

1 and regional levels is
opportunity staff time both at the cent:rla.li4 and Teg

applied to Title VI compliance activity. This time is divided between

complaint investigations and compliance reviews of the operations of

HUD program recipients,

1, Complaints
As of the beginning of fiscal year 1973, HUD had approximately 200

Title VI complaints on hand, It received a total of 23]?55aduitional

Title VI complaints between July 1972 and March 1973, The vast

156

majority of complaints were from blacks and usually alleged discrimination

esponse, supra mote 47, Some regional offices estimate, how~
:'SJ:;, ggaptrtzgy sp;nd far less of their time on Title VI cm:npliagce than
20 perceat. The San Francisco office estimated that :Ll:g steff give between
10 and 15 percent of their time to Title VI, Marvin Smith interview, supra
note 89, The Chicago office estimated that only 5 to 10 percent of its
staff time was spent on Title VI activity, Higginbotham Interview, supra
note 83, Regional staff sttribute this to the priority placed on the
processing of Title VIII complaints,

155, The regional distribution of Title VI complaints received in Fiscal .
Year 1973 is es follows: Boston 8; New York 21; Philadelphia 7; Atlax}ta 28;
thicago 40; Fort Worth 40; Kansas City 643 Denver 3; San Francisco 19;
Seattle 2, HUD response, gupra note 47,

156, The following is a breakdown of complainants by racial and ethnic
characteriatics for complaints received in fiscal year 1973: black 131
(56.5 percent); Spanish speaking background 18 (7.8 percent); nonminority
7 (3.0 percent); Amexrican Indian 1 (0.4 percent); Filipino 1 (0.4 percent);
and 74 unknown (31.9 percent,) Id,
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157
by & local housing authoricy,

During the fi"l%sg months of fiscal year 1973, HUD closed 204
Title VI complaints. HUD zeports that of those closed, only 27
were cases 9oi:‘ noncompliance in which HUD achieved voluntarily com-
pliance. Aa of the end of March 1973, there was a backlog of more

then 200 open cases, that s, a backlog of almost 9 months. 160

157. A breakdown of Title VI respondents is as follows: 1local housing
authorities 104; local and city government and city organizations and
agencies 40; urban renewal and redevelopment agencies 31; model eity

egencies 23; developers 13; HUD 7; couneils of government 2; resort
commission 1; United Businesaman Association 1; YMCA 1; Farmers Home
Adminigtration 1; manpower commission 1; rental cooperative 1; unknown 6, I1d.

158, ‘The regional distribution of Title VI complaint closures is as
follows: Boston 14; New York 16; Philadelphia 8; Atlanta 55; Chicago 27;
Fort Worth 43; Kansae City 9; Denver 2; San Francisco 21 ; Seattle 9, 1d.

159. HUD Indicates that the remaining cases were closed for the following
reagons: 6 complaints were withdrawn; 77 cases were not valid camplaints

of discrimination; that 1s, even if the allegations had been true, they would
not have constituted violations of Title VI; in 13 cases HUD found the
reclpients in compliance and 81 cases were closed for “other" reasons,
including cases where HUD "had no Jurisdiction,"” cases which were handled
under Title VIII, and other administrative closings. 1d,

160, As with Title VIII complaints, HUD's investigation of Title VI complaints
appears to have been thorough. HUD central office staff estimate that an
average Title VI complaint investigation might involve 40 hours and that an
investigation of a complex case might involve 60 to 100 hours. Id. Regional
office estimates tended to approach or aven exceed the larger figure. The
Fort Worth Regional Office estimated that a Title VI complaint takes an
average of 3 workweeks for investigation. The San Francisco office

estimated 2 workweeks for a Title VI complaint investigation.
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some of these open cases are ones in which HUD has found discrimination

but has been unable to achieve voluntary compliance. In these cases HUD

has not imposed samctions but rather continues to rely on protracted

negotiations. The Washington offi%? could not provide any information
1

on the number of such complaints. HUD reported that :Ii%s2 only information

on complaint resolution ig that tabulated in the reglons on the cases

closed. Reglonal offices report data to Washington in tne following categories:

achievement of voluntary compliance, no discrimination, withdrawals, and
ganctions imposed, Although in November 1974 the central office
gtatistics on the instances of noncompliance in which compliance was not

gchieved voluntarily, such data were apparently not available in 1973 when

the Commission requested such data from HUD. On the other hamd, at the

time of Commission staff interviews, statistics from HUD field offices maintained
in the regions but apparently not reported to Washington, indicated that there

163,
were a large number of such cases, which were in fact inactive.

161. HUD respomse, supra note &7.

162, Id

163, The Boston Regional Office records show that as of August 1972, 11
Title VI complaints had been open more than 4 months and 8 for more

than 6 months. The Chicago Regional Office had 58 cases open in April
1973. One had been pending for 4 years, 6 for 3 years, 4 for 2 years
and 15 for 1 year. The Fort Worth office had 34 Title VI complaints
pending as of January 1973, of which 14 had been pending for 8 months.
The San Francisco office had 38 Title VI complaints pending as January
1973. Twenty four cases had been open more than 6 months and 6 had been
pending for more than a year.
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The HUD policy on Title VI complaint investigations encourages
compliance reviews, stating that the investigation must address the
causative fact which produces the discriminatory acc.lél‘ The extent
to which compliance reviews result from cemplaint investigations is
discretionary to the regional offices. All of the regional offices

d
visited by Commission staff sometimes conduct overall compliance reviews

of the Title VI recipients at the same time that they investigate individual

complaints.

s :

%[Sg,m'::: S:J:‘:T;.tl; VI Handbook 8000.3, Chapter 2, Section 1. For example

aperaricn of site sele?tion complaint might have implications for tlfe ’
¥ a tenant assignment policy by a local housing authority,
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The Fort Worth office always conducts a compliance review of the
respondent when investigating a Title VI complaint; the San Francisco

office expends 40 percent of 1ts complaint investigations into compliance

reviews, depending on the issue and the current workload., The Chicago
office makes a decision to conduct &8 compliance review when there 1s a
complaint in which it appears there is a nead to investigate more than

onme issue, when there 13 a complaint with a large number of allegations,

or when a complaint 1z referred by an area office.

2., Compliance Reviews

Compliance reviews, because they include all aspects of the
operation of a HUD-funded agency program, are a far more effective and
systematic way of assuring the nondiscriminatory operation of the programs
than complaint investigationms, which may address only one aspect.
However, many tegional equal opportunity offices report that they are
so underataffed that they are generally able ro conduct Title VI
compliance reviews only as a byproduct of Title VI complaint investiga-

165
tions. HD conducted 80 Title VI compliance reviews between July 1972

165. The Fort Worth office for example, reported that it rarely canducts
Title VI compliance reviews which are not based on cou.aplaints.' The
Boston Office has conducted only seven Title VI compliance reviews since
July 1971, FPour of the seven resulted from Title VI complaint investiga-
tions,
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and March 1973,  Forty-aine of the reviews originmated from Title VI

complaints,

HUD reviews have focused principally on local housing author-
:‘Lt:ies,167 despite evidence of discrimination by other recipients,
especially developers of subsidized housing, Tor example, the Dallas
Area Office Equal Opportunity Director gtated that the subsidized
projects in Dallas are almost totally segregated. 168- Yet few builders
and developers of HUD-assisted housing have been the subject of HUD
Title VI compliance reviews in Reglon VI or any other region, The
Title VI Handbook contains checklists for compliance reviews of housing
authorities, urban renewal and relocation agencies, and community

development agencies, It does not include checklists for reviews of

developers, builders, and sponsors of subsidized housing.

166, HUD response, supra note 47, HUD reported that the Title VI
compliance reviews were distributed between regional offices as follows:

Boston 2; New York 16; Philadelphia 15; Atlanta 10; Chicago 18; Fort Worth
5; Kansas City 10; Denver none; San Francisco 4; Seattle none,

167, Fifty~-one of the B0 reviews were of locel housing authorities
The distribution of the other 29 program recipients reviewed was as follows:

local city government and city agencies 19; urban renewal sgencies 4;
model city agencies 2; regional planning agencies 2; developers l; county
governments 1,

168, 1Interview with Higginio Elizondo, Director, Equal Opportunity Division,
HUD Area Office, Dallas, Tex., in Dallas, Jan. 31, 1973,
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In fiscal year 1972, HUD determined that it would first focus on

local housing authorities and conduct Title VI communitywide compliance

revievs 169 during the third and fourth quarters. HUD set no goals for

the number of reviews to be conducted. In fact, few offices conducted
communitywide reviews because of their heavy workloads and the length

of time and size of staff needed to do such a review. The only office

visited by Commission staff which did a communitywide Title VI compliance
170
review was San Francisco.

169, There is a difference between Title VIII and Title VI communitywide
reviews. In Title VIII communitywide reviews,HUD attempts to identify
housing discrimination practices and patterns, To do so, it must focus

on discrimination in the sale and rental, advertising, and finanmcing of
housing, and on the provisions of real estate brokerage services, Thus,
this type of review exemines things such as coverage of State and local

fair housing laws, types and quality of activity conducted by fair housing
agencies, zoning ordinances, marketing activities of brokers and builders,
mortgage financing practices of lenders, and data showing the racial, and ethnic
composition of meighborhoods throughout the area. On the other hand, Title
VI communitywide reviews are limited only to examining all agencies through~
out the area that have programs funded by HUD.

e review was done of Vallejo, Cal. in May 1972, The regional
iégiceT:elected Vallejo because seé'e;:al Title VIYand Title VIIL complaints
had been received concerning the housing authority and the redevelopment
agency, and because the city has participated in a large number of HUD
programs in the last 15 years, Subject to review were the Vallejo Housing
Authority, which administers the city's public housing projects; the city
redevelopment agency, which administers urban renewal, code enforcement,
and neighborhood development programs; the greater Vallejo recreation
district, administering HUD's open space and neighborhood facilities grants:
the city fleod district, which administers HUD's water and 6ever grants;
and finally, spongore of five subsidized housing and rent supplement projects.
The objective of the review was to examine the administration of all HUD
programs in the city and evaluate their impact on increasing housing
opportunities for minorities and minority participation in HUD programs.
With one exception, HUD found no evidence of diserimination im the various
aspects of the programs which it reviewed, e,g,, site selection and tenant
selection for public end subsidized housing projects; relocation services;
services provided to the minority community by water and sewer lines,
parks, and neighborhood facilities; dispersal of leased housing units, and
city agenty employment, The exception was the city government itself,
which was severely lacking in the employment of mimorities, At the conclu-
slon of the feview, HUD made only one recommendation--to increase employment
of minorities in city government and increase opportunity for minorities in
technical and professional eity jobs,

59

Shortly after the reorganization of the equal opportunity program
in April 1972, the central office instructed regional equal opportunity
staff to identify Title VI problems with "remedy potential® sk and to use
these to establish priority areas for Title VI compliance activities. .
Reglonal staff interviewed by the Comnmission, however, wera apparently
often unaware of this directive and stated that the central office had not
glven them any direction,

In January 1974, 6 months into fiscal year 1974, HUD formally
established Title VI compliance review goals for that fiscal year, 13

Up to that time goals had been set only for regional offices to continue

to identify "remedy potential" cases. Regional offices themselves did

171. A HUD central office official defined a problem with "remedy potential
as an instance of possible noncompliance by a funded agency which has a
strong financial relationship with HUD. HUD can then use the leverage of

its funds to bring about compliance, He also added that the problem must not
be too complex so that HUD equal opportunity staff could understand and
analyze it without investing an inordinate amount of time in it, 1973
Holbert interview, supra note 127.

172, 1d,
173. HUD recently stated:

Title VI compliance review goals for fiscal year
1974 were discussed at the Assistant Regfonal
Administrators' meetings held in August and
October of 1973. In January 1974, HUD Regional
Offices of Equal Opportunity received a formal
memorandum which established Title VI compliance
review goals for FY 1974. November 1974 Toote
letter, supra mote 32.
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not set rigorous schedules for Title VI compliance reviews. Regional

175

office time, according to the central office, is being used for training.

The reglonal offices thus have very little time left for establishing their

own compliance review goals. HUD's central office, which could issue

ines for the establishment of goals, admits that complaints will

guidel 176

undoubtedly continue to play the major role in regional office decisions.

174. Exemples which illustrate HUD Regional Office schedules for
conductiag compliance reviews follow: As of November 1972, the Boston
Regional Office had planned only two compliance reviews, both of them

as a result of complaints. Neither the Fort Worth nor the San Francisco
Regional Offices successfully drafted and executed an overall plan for
complisnce reviews. There were two reviews initiated by Fort Worth during
fiscal year 1973, but these were based on ad hoc recommendations, one from
a former HUD employee, and one from the Dallas Area Office. The San
Francisco office had planned three reviews but, as of January 1973, had con-
ducted only one. The Chicago office had planned 20 reviews for fiscal
year 1973, an ambitious schedule; nonetheless, 12 of these were originally
scheduled for fiscal year 1972.

175. 1973 Holbert interview, supra note 127.
176. Id.
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3, Ccompliance Agreements

Until March 1, 1973, although the regional equal opportunity offices
conducted all complaint investigations and compliance reviews, they did
not participate in the negotiations to remedy any deficiencies un-~
covered, Rather, they made recommendaticns to the Area Office Directors,
who were responsible for negotiating with the respondents. At times the
Area Directors ignored the recommendations of the equal opportunity

178
staff.

177. An instance which illustrates the problem of the equal opportunity
offices' lack of authority in Title VI cases concerns the Cambridge,

Mass., Housing Authority (CHA). Equal opportunity staff in the Boston
Regional Office conducted a compliance review of the CHA in June 1971,

and found it to be out of compliance. They made two major recommendations
for bringing the CHA into compliance: that it develop a new plam for
assigning prospective tenants to units without regard to race, and that

it develop a plan for dispersing its leased housing units outside of
existing low-income and minority areas. The Boston Area Director did not
press the CEA with regard to developing these plams. After several

months, the regional equal opportunity office, which had sought and received
the support of the central office equal opportunity office, was able to
convince the Area Director to defer the CHA's application for modernization
funds in order to hasten compliance, In the end, however, the deferred
funds were released due to various pressures on HUD imeluding that from

the local Congressman. The case was closed, with CHA agreeing to work on
new plans. Ae of May 21, 1974, no such plans had been completed and the
housing authority was still not in compliance with Title VI, Telephone
interview with Pat Morse, Equal Opportunity Specialist, Compliance Division,
Boston Regional Office, HUD, May 5, 1974.

178. See Horwitz interview, supra note 113.
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In almost one-third (29 of 89) of the compliance reviews conducted
d 1973, HUD program
by regional office staff between July 1972 and March , prog 170
recipients were found to be out of compliance with Title VI requirements.

Tn 13 of the 29 cases, HUD states voluntary compliance was

achieved through negotiations between HUD and the program recipient

involved.
As with its handling of complaints, HUD sometimes allows noncompliance un-

covered in its reviews to continue indefinitely, In the majority o]f.8 6:he
above cases,voluntary compliance was not achieved and negoriations
were still in process months after those interviews were completed.
Review of files on some of these cases emphasize that negotiations have

been prolonged and point out HUD's lack of action to bring recipients into

179. The noncomplying recipients were 16 local housing authorities, 3
-eombination redevelopment and housing authorities, 3 redevelopment and
urban renewal authorities, 3 city governments, 2 reglonal planning

and governmental agencies, 1 model city agency, and 1 developer.

180. Aa of August 9, 1973, the following agencies had not been brought
into compliance: Capital Region Planning Agency (Hartford, Conn.);
Pawtucket (R.I.) Housing Authority; Portland (Me.) Redevelopment
Authority; Charleston (W. Va.) Urban Renewal Authority; Newport News

(Va.) Redevelopment and Housing Authority; Danville (Va.) Redevelopment
and Housing Authority; Roanoke (Va.) Redevelopment and Housing Authority;
Hialeah (Fla.) Housing Authority; Macon (Ga.) Housing Authority; Corinth
(Miss.) Housing Authority; Parsons (Ran.) Urban Renewal; Housing Authority
of the County of Riverside (Cal.); Kern County (Cal.) Housing Authority;
Kennewick (Wash.) Housing Authority; King County (Wash.) Housing Authority;
and Alagka State Housing Authority. HUD response, supra note 47,

181. As of Aug. 9, 1973, only the Hartford, Conn., agency had been denied
HUD funding, See note 194 infra.
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compliance. The Riverside County (California) Housing Authority (RHA)
compliance review, for example, was initiated in July 1972 and a final
investigation report completed in October 1972.182 The Regional Adminis-
trator forwarded recommendations to the Los Angeles Area Office in mid-
November. Since that time, there have been at least two sets of
negotiations with the housing authority,

The Rern County (California) Housing Authority, another recipient
which HUD hae reviewed and found to be in noncompliance in

183
figcal year 1973, was inltlally reviewed in August 1971. The file
of this case contains correspondence indicating that HUD was attempting

to get that housing authority to revise itse tenant assignment plan

182. According to HUD's file of this case, it diseovered that the RHA's
employment and tenant assignment practices were discriminatory.

The percentage of its employees who were minority was not representative
of the percentage of minorities in the population; minority employees

were in the lower pay scale; the RHA had no recruitment procedures and

did not post its vacancies. Further, the RHA did not maintainaa priority
list for unit assignments. Its standards for eligibility were arbitrary;
it had no system fur transfer; and the RHA's housing panel had no minority
members.

183. HUD's review of the Kern County Housing Authority showed a
continued segregation of its projects.
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as long ago as 1967, In June 1972, the regional office referred the case
to the Los Angeles Area Office for negotiations. Thus, the compliance
review fnitiated in August 1972 was part of continuing and seemingly
endless efforts by HUD to persuade the housing authority to comply
voluntarily. The files indicated that there have been no further
negotiations between HUD staff and the housing authori{gaeince November 1972.
The HUD file on the housing authority in Milwaukee goes back to
April 1969, Additional compliance reviews of tenant selection and
assignment and of hiring were conducted in December 1970, October 1971,
and May 1972, As of August 1972, HUD and the housing authority were
continuing to negotiate. In Lake Charles, Louisiana, HUD's file on the
housing authority dates backlgg 1970, with compliance reviews conducted
in April 1971 and June 1972, HUD was negotiating as of January 1973,
when it wrote to the local chapter of the NAACP to solicit support and

assistance in its negotiation,

184, The Milwaukee Housing Authority (MHA) discriminated against
minorities in its hiring practices. All program managers of the MHA
were white and harassed minority tenants, In addition, a preferentisl
tenant assignment policy was In existence.

185. 1In 1970, the Lake Charles Housing Authority (LCHA) worked out a
tenant selection plan with the regional end central HUD offices for the
purpose of desegregating its housing unite over a Se~ymar periad, By
1972, two complaints had been filed against LCHA and HUD conducted a
compliance review of LCHA in June 1972, HUD found that the plen was not
being implemented. HUD then attempted to get the eity government and
the local NAACP to work with the authority, but as of January 1973,

LCHA was still out of compliance.

65

Ag of Match 1, 1973, HUD shifted responsibility for conmciliation
efforts under Title VI from the Area Directors to the Aesistant
Regional Administrators for Equal Opportunity. Regional staif believe
that this change has improved HUD's ability to achieve voluntary com=
pliance under Title VI in a reasonable period of time., One reason
may be because equal opportunity staff, having conducted the review,
are more knowledgeable than program staff about the Title VI issues.

Where noncompliance cannot be achieved by voluntary agreement,
HUD staff in several reglonal offices stated that HUD is reluctant to
use its leverage to defer funds as a means of resolving Title VI cases.
The HUD central office also stated that deferrals are rare. In some
cases where this has been done, however,.it has proved to be at least

partially effective.

186, Department of Housing and Urban Development, Handbook 8000.2,
Revised Processing Procedures for Title VI Complaints and Ccmpliance

Reviews, Mar., 1, 1973.

187. Telephone interviews with Napoleon Dotson, Senior Equal Opportunity
Specialist and Assistant to the Director, Division of Compliance and
Enforcement, HUD Regional Office, Chicago, I1l., May 2, 1974: Betty
Kaufman, Attorney Advisor, General Counsel’s Office, HUD Regional Office,
Boston, Mass., May 2, 1974; and Harold Odom, Director of Compliance,

HUD Regionel Office, Dallas, Tex., May 2, 1974.

188, Vera interview, supra note 423 1973 Odom interview, supra note 101;
Jeffers interview, supra note 113; and Horwitz interview, supra note 113.

189, 1973 Holbert interview, supra note 122,
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Further, cases in which HUD has deferred funds for noncompliance
with Title. VI have usually been on a short term basis and funding
is frequenfglg resumed before the respondent has agreed to come into
compliance. Short term deferrals are not made in all cases, however,
and HUD takes no stronger action even where a recip]i-.;]rft remains out of
compliance after several years of HUD negotiations.

In some instances noncompliance has been found by agencies which
have made no further applications for HUD assistance and HUD has taken

. 192
ne action. There-are, however, steps HUD could have taken. Tor example,

190, See, for example, the discusslon of the Cambridge Housing Authority,

Bupra note 177, 1In addition, the Fort Worth Regional Office deferred
funds for modernization and expansion from the Texarkana Housing Authority
for several months, The funds were released when the city needed

new housing units for families displaced by an irrigation project. As of
the Commission interviews in Fort Worth in January 1973, the Texarkana
Housing Authority was still out of compliance,

191. See, for example, the discussion of the Cambridge Housing Authority,
supra note 177,
192. As of January 1973, the Equal Opportunity Division in the New Orleans

office stated that the housing authorities in Jonesboro, Ponchatoula, and
Vivian, la., were being held in noncompliance; but, since these authorities
had not made application for HUD assistance, HUD could take no further
action.
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the case could have been treated as s Title VIIT violation, with an attempt

at negotiations and a subsequent referral to the Department of Justice if
193
negotiations failed,

HUD has never debarred a recipient for noncompliance with Title

194
VI, Until HUD terminates funds for violatioms of Title VI, it is likely

193, Title VI of the Civil Rights Act of 1964 provides that Title VI
compliance by a noncomplying recipient may be effected by one of

two means: &) termination of or refusal to grant or continue assistance
or b) any other means authorized by law. The latter alternative has
included referral to the Department of Justice for suit to end the
discriminatory activity, Federal agencies argue that if all sssistance
is terminated to a recipient, compliance with Title VI has been achieved.
Tfherefor:e, in casas in which discrimination'continues after the cutoff of
funds, unless a complaint against the recipient is received, the agency
lacks authority to refer to the Department of Justice, Statements

by Peter Holmes, Director, Office for Civil Rights, Department of Health,
Education, and Welfare,and Robert Dempsey, Chief, Federal Programs
Section, Civil Rights Division, Department of Justice, at

meeting on public broadcasting, May 7, 1974, Federal agencies can,
however, seek out complaints when discrimination continues after the
cutoff of funds,

194, 1In a 1973 case, the Capital Region Planning Agency of Hartford,
Conn., was decertified as an areawlde planning agency and denied

new HUD funds for planning. Decertified means that a HUD-funded
agency did not have its certification remewsd. This usually means that
the agency does not receive any more HUD funds, Debarment is the
termination of funds of an ongoing HUD program, Telephone interview
with Joe Vera, Assistant Reglonal Administrator for Equal Opportunity,
HUD Regional Office, Boston, Massachusetts, May 29, 1974.
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that it will continue to find many of its program recipients

out of compliance when it makes Title VI complaint investigations or
reviews. The Commission recognizes that this is a difficult sanction
to apply. Nevertheless, it is convinced that a Nationwide eapplication
of the sanction would conmstitute an important weapon in a frontal attack

on housing discrimination. When Congress provides a weapom of this kind,

the Executive branch has an obligation to use it.

4, Monltoring Agreements
Despite the deficiencies in having area offices negotiate

agreements, some regional offices have reported good settlements with
BUD recipients., 1In the Chicago region, for example, as a result of HUD

negotiations with the Decatur, Illinois, Housing Authority (DHA), the
housing authority agreed 1% (a)} not to undertake a propased change which
would have given high priority to a prospective tenant's ability to pay
rent in approving applicants for public housing; 16 and

195, Ta Decatur, Ill., HUD found that blacks and other minorities,
i,e., persons of Spanish speaking background, were denied full and
equal participation in the programs of the DHA.

196. One of the significant deficiencies uncovered by HUD was a proposed
change which would make a prospective tenant's financilal ability the
number two priority for living im public housing; it had been priority
number seven,

B s o TR
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(b) to give all minority applicants considetation for admission to a

previously all-vhite project as vacancies occurred, as a means of correcting

apparent past discrimination, Similerly, as a result of negotiations
with the Steubenville, Ohlo, Metropolitan Planning and Redevelopment
commission (SMPRC), in February 1973, SMPRC agreed to encourage and interest
sponsors in the development of low~ and moderate-income housing in selected
-»>198

census tract sites, )

Agreements such as these, however worthwhile, are gemerally not
monitored. 1In fact, a significant deficiency in HUD's Title VI com-
plaint program is that, as with Title VIII, HUD fails to monitor the

voluntary agreements which it negotiates to bring program recipients

into compliance. HUD regional office staff report that little if any

197, 1In addition, DBA agreed to generate interest and recruit possible
poteatial minority applicants; to utilize minority and other news media
of the city of Decatur to give adequate publicity to the fair housing
policies of the DHA and its public housing opportunities; to use
community group contacts and any other additional sources to ensure
minority parxticipation in the project; and to increase its minority
employment,

198, This agreement was based on HUD's feelings that Steubenville perpetu-
ated concentrations of minority groups; low~ snd moderate-income housing
was not offered in & broad choice of neighborhoods, Im addition, SMPRC
agreed to seek the cooperation of the Steubenville Metropolitan Housing
Authority in identifying areas for the developmwent of low-rent family

and elderly housing units emnd to utilize all Federal categorical and
noncategorical grant housing programs to implement this agreement,
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follownp is being done to assure that Title VI conciliation agreements
199
are being followed.  Followup is easential in order to ensure that

regpondents are complying with Title VI requirements which they have

agreed to implement,

e e e e

199, For example, as of November, 1972 the Boston office did no monitor=

ing and required mo periodic reports after Title VI conciliations. The
Chicago office required reports and kept a "monitoring file." The
Director of Compliance in Chicago, however, informed Commiseion staff
that while the records are maintained properly, no monitoring occurred
Higginbotham interview, supra note 83. The Fort Worth office :equired'
periodic reporting but has been lax about reviewing the reports. In
January 1973, some 20 letters were sent out to Title VI recipients
formirly i::x nn;comp;ji?ance with Title VI, reminding them of reporting
requirements, but office files indicate that

are conducted only on a haphazard basis., 197?&«:’:“};“235%;1102urEi‘giewa
note 101, ’
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1y, Egqual Opportunity Standards for HUD Programs
During flscal year 1972, HUD issued equal opportunity regulations
and requirements for reviewing applications for HUD funds. They inte-
grated equal opportunity standards with other standards for distributing
assistance. This new approach was aimed at ensuring compliance with
ritle VI prior to HUD's approval of assistance and for furthering com~

pliance with Title VIII.

On January 5, 1973, the administration declared a moratorium on
all federally subsidized housing programs. The moratorium has had a
severely detrimental effect on minorities. The supply of housing for

low=income families has diminished and public housing authorities now
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200
have long lists of applications which they are unable to £111.
201

Moreover, this radical change in funding has had a significant effect

200. On January 31, 1973, leaders from 22 minority group organizations
made known to HUD their belief that the moratorium has hurt disadvantaged
persons the most. They called on HUD to begin interim housing assistance
programs to alleviate the situation, Among the groups represented were

the National Urban League, the National Council of La Raza, the Leadership
Conference on Civil Rights, the National Council of Negro Women, the
National Puerto Rican Forum, and Chicanos Por La Causa, On the same date
the National Committee Against Discrimination in Housing (NCDH) also issued
a statement criticizing the moratorium for depriving disadvantaged and
minority persons of safe, sanitary, and decent housing in communities of
their choice. NCDH statement, "The Administration's Housing Moratorium
and Budget Message," Jan. 31, 1973. At its annual convention in July 1973,
the National Association for the Advancement of Colored People adopted a
resolution opposing the housing freeze and calling for the prompt release
of impounded funds. See also letter from John A, Buggs, Staff Director,
U.§. Commission on Civil Rights, to William A. Barrett, Chairman, Committee
on Banking and Currency, U.S. House of Representatives, Oct. 31, 1973,

This letter, concerning the proposed Housing Act of 1973, H,R, 10688, dis-~
cusses the major negative effect of the moratorium on minorities and the poor.

201. The adwinistration suspended new commitments under many of HUD's pro-
grems. Specifically, funds under Section 235 of Title I of the Housing and
Urban Development Act of 1968 were cut from $40 million in 1973 to zero in
the 1974 budget, and funds under Section 236 of the act went from $100
million to zero; rent supplement and new public housing were also suspended;
water and sewer facilities grants went from $130 million to zero; model cities
from $583 million to zero; open Space grants programs, from $47 million to
zeroj neighborhood facilities grants, from $26 million to zero; and urban
Tenewal was reduced from 1 billion to $138 million. HUD stated that under
the 1974 act:

No mew grants and loans can be made after January 1,
1875 for Model Cities, Urban Renewal, neighborhood
facilities, water and sewer facilities, or open

space and related programs. The section 235 and 236
programs were extended to June 30, 1976, No new funds
were provided for the rent supplement program, The
public housing statute (U.S. Housing Act of 1937) was
rewritten, and includes a new section 8 concerning
leasing, without termination date....Local communities,
however, will receive community development block grants
to replace the previous CD categorical grants and can
use the funds for local priorities, but must give maxi~
mum feasible priority to activities which will benefit
low and moderate-income families or aid in the prevention
or elimination of slums or blight. November 1974 Toote
letter, supra note 32.

S——
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on HUD's equal opportunity program, Implementation of equal opportunity
standards and regulations which HUD previously used as major leverage

to obtain compliance with the fair housing laws by its program partici-
pants became less time-consuming after the moracori@ becaus;ogrograms
with equal opportunity requirvements were sharply curtailed. The
moxatorium left the area and igsuring office equal opportunity staff
with few fair housing duties, % since the implementation of these

requirements had been a major activity.

202, HUD recently stated:

Although approval of new applications declined
after January 1973, approved applications com-
tinued to be monitored and programs which were in
operation continued to be subject to equal oppor=-
tunity requirements. Id.

203, HUD recently stated:

Affirmative marketing, training of HUD and funded
agency staff, in-house equal employment opportumity,
minority business affirmative action plans pursuant
to Executive Order 11246 and Sectiom 3 requirements
are some of the responsibilities which Area and
Insuring office staff could give more time to as a
result of a decline of front-end activity on appli-
cations. Id.
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204

Therefore, the central office issued a memorandum outlining HUD's

new priorities for equal opportunity activities in the area and insuring
offices, The impleme_ntation of affirmative marketing plans205 for un-
subsidized housin3206 was glven top priority, replacing the emphasis which
had been given to other administrative program standards; that is, equal

opportunity requirements for HUD programs,

204, Memorandum to all Regional Administrators, from Malcolm E, Peabody,
Jr., Acting Assistant Secretary for Equal Opportunity, Equal

Opportunity Activities in Area and Insuring Offices, Feb, 1, 1973, The
memorandum also stated that affirmative marketing plans submitted for
unsubsidiged unite had to be reviewed and that for "plans previously approved
technical assistance to builders and sponsors will be required," In
addition, it stressed that monitoring monthly reports to determine pro-
gress is important and that the first multifamily project subject to
affirmative marketing plans would soon be occupied and would require

special attention.

205, Such plans demonstrate how a builder or developer will market pro- _
perties to all recial and ethnic groups. They include programs for publi-
cizing the availability of units for minorities ; for specifically recruit-
ing minority buyers and tenants, for minority hiring, and for educating
the builder's, developer's, or sponsor's staff on their fair housing
marketing responsibilities.

206, HUD's unsubsidized housin programs (see note 4 supra) were not cut by-
the-moratorium, & ¢ ( ) Y

wtcmncstill
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Despite the decreased emphasis on HUD program standards since the
moratorium, this report includes a review of HUD's implementation of its
program standards., This study was begun during the first half of £fiscal
year 1973 when its subsidized programs were in full operation. It is 207
clear, however, that because of the changing nature of HUD's assistance,
at the present time HUD cannot rely on program standards as its principal

. 208
tool for effecting fair housing throughout the country,

207. The changing nature of HUD assistance is discussed supra note 201.

208, Under the Housing and Community Development Act each applicatioulfor
community development block grants must include i housing assistance g atln din
which assesses the housing assistance needs of lower-income persons (dnc uto g
elderly and handicapped persons, large families, and persoas displaced or

be displaced). The plan must also indicate the general Il;ocation gf proposed
housing for lowerwincome persons, with the objective of “..,promo zngi of
greater choice to housing opportunities and avoidiag undue concentra thl
assisted persons .,.," There is no mention of avoiding concen:ratioss o1 )
minorities, HUD proposes to require that applicants for community develop:

ment block grants submit:

ary of a three year community development plan
v;ﬁi:hs:?i‘:nt{fies community development needs....In ident::-
fying the needs the applicant shall take into considerat-on
any special needs found to exist in any 1dentifiab]=.; seg
ment of the total groups of lm-incc‘me persons in . eh
community....The phrase any identifiable segment Dmbt :
total low-income community refers to women, and meh er
of a minority group which includes Negroes, Sp:n:ls -
Americans, Orientals, American Indians, and otl eri X
groups normally identified by race, color, or l{;t ;:91;4)
origin. 39 Fed. Reg. 33488 and 334494 (Sept. 17, .
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A. Affirmetive Fair Housing Marketing Regulations

HUD's affirmative fair housing marketing regulations became effec=

tive February 25, 1972, They required builders, developers, and
§ponsors applying for participation in HUD housing progl:amszog to submit
an affirmative marketing plan before their applications are approved.zlo

The purpose of the plan is for the builder to "earry out an affirmative

program to attract buyers or temants of all minority and majority
211

groups.,..." Once the applications are approved, monthly reports must
be submitted to HUD on racial and ethnic occupancy of the units. Equal
opportunity staff in HUD area and insuring offices are responsible for

reviewing and approving all plans submitted to their offices, and for
212
wonitoring compliance with the plan,

The regulations' major weakness is that they do not apply to existing

FHA-insured or subsidized projects, even though racial and ethnie data

collected on existing subsidized multifamily units show extensive segre-

gation, Purther, the regulations apply only to HUD-approved housing and

not to all housing marketed by builders and developers who submit plans.

i(i]:; gh: applications sre for participation in FHA subsidized and unsub-
zed housing programs, HUD provides subsidies for
the development or
rehabilitation of subdivisions, multifamily proejects, and mobilephome parks.

210, Applicants must submit affirmative marketing plans when they develop

five or more dwellin it
T oy more applicgtﬁn s? under the FHA housing program during the year

211, 24 C,P,R, § 200,600 (1973).
212, 1n insuring offices which lack equal opportunity ataff

members are designated this
; responsibi
opportunity staff from other oflf,ices. Hey.

» program staff
They are trained by equal
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1. Approval of Affirmative Marke ting Plans

Bach of the area and FHA insuring offices have developed different

methods of administerine the affirmative marteting regulations. The Bastcnzw

Area Office received approximately 80 affirmative marketing plans monthly,
The area equal opportunity staff spent 3 to 4 hours reviewing
each plan and found that the majority did not meet HUD's standards,
Generally, applicante did not clearly understand what was required in the
plans, For example, they often failed to explain in detail how they would
publicize the units to minorities or what methods they would use to evaluate
their staff on their execution of affirmative marketing regulations responsi-
bilities, 214111 Qctober 1972, HUD held a workshop with members of the real
estate industry in the Boston area to remedy this problem, 2

The Chi'.cago Area Office receives an average of 10 to 20 affirmative
marketing plans per month. In February 1972, as soon as the regulations

were issued, the Chlcago area equal opportunity office held meetings with

contractors, developers, and duilders in Illinois to explain the HUD affirmative

213, This office was visited by Commission staff prior to the housing
moratorium; therefore, the number of affirmative marketing plans have probably
dropped drastically. This was the case in other offices reviewed after

the moratorium on subsidized housing was declared by the President,

214, Interview with Charles Harlesten, Director, HUD Area Equal Opportunity
0ffice, Boston, Mass, in Bostom, Nov. 15, 1972.

215, At the time of Commission interviews in Boston (November 1972), only a
few plans had been submitted following that workshop,and thus the Commission
staff could not evaluate the zresult of this technical assistance,

216. This was the last office visited by Commission staff and the moratorium
on subsidized housing had been in effect for 5 months. The equal opportunity
staff gtated that there had been a decrease im affirmative marketing plans bé-

cause of the moratorium,
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parketing and affirmative action requirements, In addition, they met
with repregsentatives of city governments and other public agencies to
familiarize them with all of the HUD equal opportunity requirements,
As of May 1973, approximately half of the plans submitted were approved
on the first submission. Nonetheless, the area equal opportunity staff
stated that they believe that the builders understand what is expected
and attempt to have acceptable plans to expedite the processing of their
applications .217

The New Orleans Area Office had been unable to give affirmative
marketing plans the attention necessary. After the regulations were issued,
approximately 700 plans were submitted within a 2-month period. Nearly
half of the plans were initially unacceptable to HUD, and the office was
not prepared in terms of staffing and expertise to give the builders
technical assistance in developing adequate plans., Consequently, the equal
opportunity director admits that a large number of the plans that were
approved did not meet the HUD standards, “s

219
was not being conducted by his staff,

He also stated that monitoring

217, ‘Thompson imterview, supra note 42, This was the only area office

visited by the Commission staff that belleves builders understand the require-

ments of the affirmative marketing plan,

218. Interview with M.J, Bordelon, Director, HUD Area Equal Opportunity
Office, New Orleams, La,, in New Orleans, Feb. 5, 1973.

219, Id.

]
i
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Both the San Francisco and Los Angeles Area Offices had been recelving
approximately 100 affirmative marketing plans per monl‘:h.220 Area equal
opportunity staff stated that initially nearly half the builders 'plans were
unacceptable at first submzittal, and some were rejected up to four times
pvefore they were adequate, 2

In the San Francisco Area Office, affirmative marketing regulations are
handled by the program staff, and equal opportunity staff do not gemerally
deal with builders, The equal opportunity staff, however, had developed a
checklist to be used by program representatives to determine if a builder
needs special assistance in preparing an approvable plan. Program staff

are thus responsible for contacting builders, giving them assistance in

improving plans, and tramsmitting the plans to the equal opportunity office

for a final review,

When the regulations were first issued, the San Francisco equal oppor-
tunity staff held a series of eight seminars to explain the

regulations to builders. In addition, 2 hours a week are set

aside to give the builders technical assistance followup. In Los

Angeles too, equal opportunity staff met with the builders and explained
222
the requirements to them.

220, Staff in both offices stated that this number had dropped considerably
since the moratorium on subsidized housing programs.

221. The most common deficiencies were the lack of adequate mimority out-
reach and advertising programs and failure to establish adequate mimority

occupancy levels for the projects.

222, In Los Angeles, unlike San Francisca; equal opportunity staif haandle
the affirmative marketing process.
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The Dallas Area Office's equal opportunity staff, in conjunction with
the HUD equal opportunity staff in Washington, worked with the builders
223

in the Dallas ares to develop an industrywide affirmative marketiog plan,

ok

Instead of each builder's submitting to the area office & new plan with

every application under Federal Housing Administration programs,
224
35 major Dallas bullders agreed in November 1972 to implement one plan

Ce werwen

which would be applicable to all of them, 25 In theory this would have
expedited processing of applications,since all major builders are

obligated under the plan to meet all of HUD's requirements and do not have
to submit individual plans when they submit applications. Thus, since only
one plan must be reviewed theiqual opportunity staff has more time

to review applications thoroughly and monitor builders to emsure

they are complying with HUD requirements. This alsc provides equal oppor-

tunity staff with more time to provide technical assistance to builders.
1

223, HUD's Equal Opportunity Office began to negotiate voluntary
affirmative marketing agreements in an attempt to eliminate the dusl
housing market, In fiscal year 1974 1t had a goal of 30 affirmative
parketing agreements, but only 13 were executed due to the inadequate
size of control office staff, Dr. Toote further indicated that 9
agreements were in final stages of negotiation, September 1974 Toote

letter, supra note 32.

224, These builders account for 90 to 95 percent of newhousing production
in Dallas, according tc the Dallas area equal opportunity director,

rr .

225, The Dallas plan covers all residential housing developed by the
builders' group in the Dallas metropolitan ares, including conventienally-
financed housing as well as housing developed or marketed under FHA or
Veterans Administration housing progrems. The objectives of the plan

are: (a) to increase substantially the number of minority families residing
in neighborhoods outside areas of predominant minority concentration, through
advertising and other methods intended to inform minority families in the
Dallas metropolitan area that all housing developed by the builder group is .
available to them on an equal basis; and (b) to inform the Dallas general publie
that, in terms of equal housing, the Dallas metropclitan area is an open
community.

e
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On paper the Dallas plan is much more far-teaching than what is
required by HUD's regulations, thus potentially Increasing its effective-
ness, For example, the buillders?! plan covers all housing developed by
them, not just housing developed under FHA prograﬁ? In addition, the
advertising campaign is much stronger than that required by HUD; e.g.,
it provides for adv;;;ising on billboards and displaying the fair housing logo-
type (see Figure 1) in the industry-sponsored "New Homes" section of the
Sunday newspaper. The plan also established a 'Community Resource Board"
composed of representatives of the minority community to obtain their in-
put in order to amccomplish the goals of the plan.zz8 Further, the builders'

group is responsible for assisting in employee training,

226’ Under the Dallas plan each builder is responsible for special outreach
efforts to encourage honminorities to move into any developments located

in racially-mixed areas or minority areas. The builder must also maintain

a nondiscriminatory policy in company hiring practices as required by Federal
laws, affirmatively seek ta hire gualified members of minority groups for
staff positions engaged in the sale or rental of properties, and designate

an official of the company as equal opportunity officer. Finally, the builder
must institute informal and formal training programs for all employees,
especially employees who will sell to the general public, im order to
sensitize the employees to the needs and best method of dealing with prOSP?c-
tive minority buyers, and to cerefully and positively delineate management’'s
policy of open housing and fair marke tidg for all people, The builder does
not, however, have to develop 2 plan outlining how these steps will be taken
and there is no system for monitoring whether or not they are accomplished.

227,  The equal housing opportunity logotype is an often~used symbol,
signifying nondiscriminatory housing practices by the displayer.

228, The buildera' group is supposed to meet with the resource board on
4 regulaxr basis for the purpose of informing the board of its efforts

to implement the plan and to draw on the experience of the board to
assist in accomplishing the goals of the plan and in molving any specific
problems that may arise. .
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Figure 1, The Equal Housing Opportunity Logotype
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The plan does not contain any specific requirements to
meet the needs of the Spanish speaking community even though more than
40 percent of the minority population in the Dallas area is of
Spanish speaking background, It does not require, for example, that
advertisements be in Spanish, that persons of Spanish speaking packground
be on the Community Resource Board, or that Spanish speaking persons
be hired for staff positions by companies engaged in the sale or rental
of properties,

In August 1973, the central office was evaluating the impact of
the Dallas agreement but as of April 1974 had not produced a report or

even reached any conclusions. HUD, however, continues to encourage
229

builders and realtors in other areas to adopt such plans.

229, There is one notable exception to HUD's general pattern of encourage=-
ment, When the Chicago Area Office attempted to negotiate an industrywide
affirmative marketing plan with the Chicago Homebuilders Association, the
central office rejected it beeause it contained contract compliance require-
ments which it feels fall under the jurisdiction of the Department of Labor's
Office of Federal Contract Compliance, Additionally, the central office

felt that the moratorium on subsidized housing programs decreased the valume
of businegs with builders to a level where an industrywide affirmstive
nmarketing plan was not necessary. HUD response, supra note 47 . The Building
Contractors Association of San Diego, Cal., srepresenting major builders in
San Diego, entered into a voluntary affirmative marketing agreement with

HUD during April 1973.
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2. Monitoring Affirmative Marke ting Plans

HUD reports that it has provided the field offices guidance regarding
mouitoring of the affirmative marketing plans: in January 1973 it published
23
a list of questions and

Clarificatlions of Issues: Statement of Policy,

answers coneerning the plams. For the most part, however, this mew guidance

does not directly pertain to fair housing. For example, it gives
fnstruction concerning methodology for drafting industrywide marketing plans,
such ae the one in Dallas, It also provides imstructions for submission
of plans when builders request approval for housing one unit at a time,
often at scattered locations, and for HUD submission of its approval

232
of a plan to the applicants, Clarifications of Issues provides only

limited guidance on monitoring techniques, HUD staff are required to check
newspapers at the time the housing in question goes om the market., They
must compare monthly reports against anticipated resultsy i,e., the pro-
jected racial and ethnic composition of the subdivision once the lots

233
have been sold,

230. 38 Fed, Reg. 1136 (Jan. 9, 1973).

231,
The regulations require plans to be submitted when a builder or developer

requests approval of five or more houses annually

232, 1t suggests that HUD
S stamp "approved" on th
sign it, date it, and forward a copy to the !ppliil}li?t page of the plan,

233,
Yach affirmative marketing plan must contain “anticipated results "

b B e i
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clearly, the most impoxtant determination to be made through
monitoring is the extent to which anticipated resulte have been met.
No matter how much advertising has taken place, 1f racial and ethnic
pinorities are rot purchasing homes in the subdivision, the plan being
revieved is not successful and the marketing and sales techniques being

used will warrant careful scrutiny.
HUD, however, has supplied no adequate eriteria for how these

anticipated results must be set by the builder or developer. HUD

field staff, as well as builders, developers, and real estate agents,

thus, may not know how to identify realistically the population to which

homes should be sold or how to sssess the racial and ethnic composition

of that population. Clarificationg of Issues does mot remedy this prablem.

It states only that anticipated results "must be a number or a perceptage"

and that “general statements about racial inclusiveness or nondiscrimination
are not acceptable.”

In addition to the techniques suggested by the central office,

fleld offices have developed their awn jpnovative procedures for

evaluation and monitoring of affirmative marketing plans. For example,

the San Francisco Area 0ffice, unlike most of the other area and insuring

offices visited by Commission staff, has begun to utilize private fair
234

housing groups for monitoring. Since Jume 1972,

234, These groups include the National Compittee Agalnmst Discrimination
in Housing in San Francisco, the Mid-Penisula Urban Coalition in Palo
Alto, and the Lafayette Council for Civie Unity in the East Bay Area, San

Francisco, Cal.
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HUD officials in San Francisco have met on several occasions with these
groups to explain the requiremeats and type of monitoring needed ,235
Then in the fall of 1972, each of the groups was assigned 6 to 12
projects to monitor, Equal opportunity staff state that they are in
constant contact with the volunteer groups, which are also required to
submit monthly progress reports. Since they began monitoring, recommenda-
tions have been made for compliance reviews of four developers concerning
such matters as failure to display the HUD equal opportunity logo and
posters, failure to achieve minority occupancy goals, and failure to
familiarize staff with their fair housing responsibilities.Z36 The
diligent efforts of these groups, however, may be somewhat wasted. HUD
conducted only one complisnce review in that regiom,

The Los Angeles Area Office's monitoring program has not been &s broad
as the one in San Prancisco. The equal opportunity staff has only worked

with one fair housing group, the Fair Housing Council of the San Fernando

Valley, which has closely monitored fair housing advertising and use of

235: Such monitoring includes checking on advertising, contseting the build-
ers' designated community contacts, checking on the minority occupancy level
of projects, reviewing the racial and ethnic composition of marketing staffs
evaluating the effectiveness of the builders' affirmative recruitment plan ’
and evaluating the genmeral "climate! of the project to see if it "reflects.

a harmonious relationship" between management and occupants.

236, 1In one instance, in Pittsbur,
g, Cal, the regional compliance
staff iInitiated a compliance review of
a builder and, as of April 24, 1973,had
progressed to the point of presenting allegat ’ e
D e the butiger g gations of noncomplfance with the
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HUD postera by builders, As of March 1973, the equal opportunity staff

had only begun to receive menthly sales and

by builders in February and March 1973,

occupancy ieports submi tted

In Chicago, equal opportunity staff monitor compliance by checking

newspapers every other week to ensure the use of the logotype and slogans

{q advertising. They found that compliance

has been good in this

respect, As of May 1973 the monthly occupancy reports required in the

affirmative marketing plans were carefully reviewed, but it was too early

to draw any concrete conclusioms,

HUD staff are not required to conduct omsite reviews of affirmative

marketing plans, As a result, HUD reports that by August 9, 1973, only

17 compliance reviews of affirmative marketing plans of eight builders

had been conducted in three HUD reglonal offices.

six of the reviewed

builders and developers were found to be out of compliance with their plans.

237 If inadequacies in advertising or use of pos
1 opportunity director, The director of the falr

s been quick to respond to these calls,
who penmerally comply. Iaterview with
ousing Council cf the San Fernando Valley,

reported to the area equa
housing group stated that HUD ha
alwvays contacting the builders,
Cecilia Zager, Director, Fair H

ters are found, they are

Sherman Daks, Cal., in Sherman Oaks, Mar. 28; 1973.

238 The three HUD regional offices which
are Chicago--Region V, Atlanta--Region IV,

have conducted compliance reviews
and San Francisco--Region IX.
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Region IV (Atlantse) has conducted five compliance reviews, Two
were initiated following receipt of complaints under Title VII. Three
were conducted based on requests made by area office equal opportunity
staff. Four instances of moncompliance were found. One case was settled
by means of written conetliation, which included additional affirmative
marketing requirements and reporting which were not part of the developer's
original plan. In another case, the builder had an approved plan but had
done no subsequent subdivision development pursuant to the plan.

239
fore, HUD closed the case without action.

There=

Region V (Chicago) conducted 10 compliance reviews on projects
240
constructed and/or sponsored by a single builder, In ome instance, the
241
builder was found in compliance, and one other case has yet to be determined,

An additional review, made in March 1973, in conjunction with & Title VIIL
case, Tesulted in a finding of compliance with the affirmative fair housing

242
marketing regulations.

239, The other three cases, which were walting for conference 4n which the
builders were to show cause why enforcement proceeding should not be initiated,
were conciliated. 1974 Holbert interview, supra note 40. Mr. Holbert

did not have any information as to the stipulations of the agreements.

240 The builder was Naticnal Homes, Each review was dome b

. y one regional
caPp].:l.anne staff person and ome equal opportunity staff person from the
relevant area or insuring office., A large number of violations were
uncovered and used by HUD in conjunction with the Department of Justice to

negotiate a nationwide comgent d
May 11, 1973. ecree by National Homes which was £iled on

241, The other eight cases of noncompl

. pliance were conciliated. The HUD
central office staff, however, did not know tha content of the conciliation
agreement, 1974 Holbert interview, supra note 40.

242, HUD response, supra note 47.

3
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Finally, Region IX conducted a compliance review of a builder-
geveloper who operated under an affirmative fair housing marketing
plan. However, the review was limited to one project covered by the
affirmative fair housing marketing regulations. The result of the
review was a finding of noncompliance., A conference, there fore, ''was
held te give the builder an opportunity to show cause why enforcement
proceedings under the applicable regulétions should not be initiated

against the company,”! The buillder came into compliance within a

designated 30-day period as required by HUD.

It is not effective to obtain affirmative fair housing marketing plans
from builders without monitoring the plans to assure that they are
actually being carried out, However, HUD has not yet devoted sufficient
time and staff to monitoring of affirmative marketing plans, The HUD
central office has indicated that most regional offices plan to
begin full-scale compliance reviews of affirmative marketing plans.244
However, the HUD central office places priority on Title VIII complaint
investigations and the regional offices believe that they lack compliance

staff even to process those complaints. This makes it doubtful that affirma-

tive marketing plan reviews will actually be conducted on a wide scale
24

without specific ceatral office directions and, indeed, as of May 3,

243, 1d.

244. 1973 Holbert interview, supra mote 127.

245. gee p. 38 supra.

246, For example, the Chicago Regional Office has received approximately

50 requests for compliance reviews from the area and insuring office equal
opportunity staff since the fall of 1972 which it has not fulfilled,
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1974, HUD had not conducted affirmative marketing plan reviews on a large
scale.

Over 2 years have transpired since the issurance of the regulations,
and yet HUD has insufficlent data available to comduct an evaluation of the
impact the regulations have had on racial and ethnic occupancy of RUD-
assisted projects m:n::‘.om.ride.248 It appears that this is enough time for
an evaluation to be conducted in order to obtain an indication of the reg-
ulation's success, as in many cases the housing units have already heen solg?

Although the field offices have not conducted any formal evaluation
of the plans, the area and insuring office equal opportunity staff have
reached gome conclusions on the effect of the affirmative fair housing
marketing regulations. Based on the receipt of monthly reports and their
observations of the utilization of the equal opportunity logotype and
other outreach efforts by builders, they have determined that the use
of the logotype in advertising is widespread and has been adopted by many
non-FHA builders and by many builders for all their housing, FHA and
conventional, HUD equal opportunity staff states that there is greater

250
geographic dispersal of minorities buying new housing.

247  Telephome interviews with Mary Walkerson, Assistant to the Assistant
Reglonal Administrator for Equal Opportunity, HUD Regional Office, Chicago,

Iil,, May 3, 1974, and Higginie Elizando, Director, Equal ortunity Divi-
sion, HUD Area Office, Dalles, Tex.. May'3, 1976, oo CFP i

248, The first monthly occupancy reports were beginning to be received in
August 1973 by Tegional and area offices. Coples of the final reports were
subsequently forwarded to the central office for evaluation.

249, BUD has contracted for two different research pro 8

affirmative markerting, both to be conducted during giag:f tye:: nf;;‘;l.ing

One will examine plans and results in 8 or 9 area offices to determine if
:nyfplans are successful, and if go, why and to develope a manual based on
;:tiind‘i;hnga. The second project will evaluate the climate in 10 to 15

[ k:a ere developers and spousors have been required to submit affirmative
warketing plans. This study will slso analyze data on the use of advertising

guidelines. September 1974 Toote letter, supra note 82,

250. HUD response, 8upra note 47,

TR

certification of management and sales brokers deali
! 252
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AUD interprets these preliminary findings as indicating thet minorities

have more options from which to choose. Nonetheless, HUD also reports
that the total number of minorities moving into nonminority neighborhoods
{s not great, 1 thus indicating that there may be a greater number of

areas in which minority homes are concentrated but that minority families

still do nmot generally have the option of mu{ring into nomminority neighborhoods.
HUD's belief t':hat affirmative marketing plans are already operating to the
advantage of minorities appears to be premature. Moreover, HUD has not
reflected the commitment to the program which would result in its {nvesti-
gating the possibility of the development of sound alternatives for increas<
ing the housing options of minorities. HUD does mot yet know if it must,

for example, require stronger affirmative marketing plans, provide increased

technical assistence to builders and developers, and/or conduct more system=
atic and comprehensive onsite reviews.

B, Broker Certification

HUD and the Veterans Administration in March 1973 agreed to require joint

ng with FHA-acquired
properties gince in many instances the two &gencies deal with the same
233

brokers. A8 of June 1973, however, HUD's central office had not made

some basic decisions about how the certification would be handled; for

example, it did not know 1f its current brokers were required to
»

251, HUD response, Supra note 47.
252, TFor more informetion see Chapter 3, Veterans Administration, infra.

253, TUnder this procedure, management and sales brokers musthcerziz 2?;968
the)" will not act in violation of Title VIII of the Givil Rig t:s); h:.s oE 1

or Executive Order 11063, The broker must further agree 1.:h§t :he o e 1o
staff will be ipstructed in policies of nondiscrimgiiigz,u:d he fat
Mvertiosce; o promin:ntly gi:p‘];iﬁd;ent)xtgﬁzﬁggn the sale of any properties;
adverti s d) minority me

and :) zizgr,xdigcriminatory housing policy will be maintained.
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254
sign the new certification or if it would be applied only to newbrokers.

The certification clearly applies to the sale of FHA-acquired properties,

but HUD had not determingd vhether to require brokers to market affirmatively
all of thelr properties? ? Further, HUD had not decided to bar brokers from
participation in HUD programs if they refused to sign the certification. It
planned to remove the brokers from its rosters but had not made provisicns
for refusing all sales offers from such brokers.

Further, as of June 1973 there had been no instruction or training
afforded to the equal opportunity field staff for melementing the cextifi-
cation, As 8 result, although a requirement of the program is that area
and insuring offices' equal opportunity staff will monitor compliance,
wany of the field offices had not implemented the program, VA, on the other
hand, had acted more expeditiously and had provided its field offices with
£ull instructions for the implementation of the mew certification requirement.
When VA observed HUD's inaction, however, VA also determined not to implement
the certification requirement, Brokers who failed to sign the requirement were
not termivated from participation in ,YA programs.,

-

254. Interview with Lsurence D. Pearl, Di
I . ; Director, Office of Program Standards and
Analysis, and Nancy Chisholm, Chief, Program Standards, Office of Equal Opportunity,

HUD, June 13, 1973, The VA intended to re i
quire this certificati £ al
brokers. See Chapter 3, Veterans Administration, infra, on of #lL of fes

255, VA onothetgther hand required that a broker affirmatively market not only VA~
g}; Hes but all properties in order to qualify for participation in VA

acquired pr
programs.

256. VA had determined that builders
who did not sign th
ineligible to sell any VA-acquired properties. g the cexeificacion would be
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¢. Dbther Program Standards

There are four other AUD program standards upon which HUD has placed
major emphasiss project selection criteria, project selection in community

development, comprehensive planning assistance, and workable programs.

1. Project Selection Criteria

1n January 1972 HUD issued a set of eight project selection criteria
o be used in rating applications for participation in subsidized housing.
A major purpose for the development of these criteria was to implement
T4tle VIII of the 1968 Civil Rights Act, which requires the Secretary to
adninister the programs relating to housing and urban development in a
manner affirmatively to further the policies of this title, Four of
these criteria 8 concerned the impact of proposed projef:tu an
afnorities and low- and moderate-incoms famllies, with the main objective
being that subsidized and public housing projects will be constructed
on locations outside areas of existing minority and poverty concentrations.
The proposed project must: (1) serve urgent unmet needs for low-income
housing; (2) widen the range of housing locations available to minority
fanilies; 2 (3) not contribute to the concentration of.subeidized housing

4n any one section of a metropolitan area; and (4) have potential for creating

ninority employment and business opportunities:; For each criterion, a housing

proposal receives a rating of superior, adequate, or poor. A proposal

receiving a poor rating on any one eriterion is tejected.

257. U.S, Department of Housing and Urban Development, Implementation of

HUD Project Selection Criteria for Subsidized Housing. An Evaluation (1972).

fouxr
258. In addition to these equal opportunity coneiderations, there are
other criteria: the environmental impact, the relationship to metropolitan
planning, the ability of the applicant to perform afficiently, and the pxo-
vision of sound housing management.

€irat two criteria see, D.O. Maxwell, "HUD's

239, these
L B e o e A Cure for Impermissible Color Blindness?" 4B

Project Selection Criteria -
Notre Dame Law. 92 (1972).

—= e e
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2. Project Selection For Community Development
260

Applicants for most of HUD's major community development programs
are required to demonstrate that they are expanding housing opportunities
for minorities and low- and moderate-income families and that they will
provide adequate minority employment and entrepreneurship oppo+tunities,
Title VI assurances, as well as maps and other materials submitted
with the application,must provide proof of the applicant's intended
equal opportunity program.

The one program which does not have to meet such criteria is the
program for water and Bewer grants, which has no fair housing requirement.
It 1s of particular importance that regulations for evaluation of water
and sewer applications should also have equal housing opportunity require-
ments, since many communities which spply for such programs often lack fair

housi.
ng legislation and often have exclusionary land-use policies 261

260. These communi

nei, ity development pro !

ghborhood factlities, and public fﬁﬁ:ti:‘;l;isggwa opes space,
818 «

261. See U.8, C
.8, Commission on Ci:
orcemen vil Ri
t_Effort--1974--Federal Prosxx";:; 1(1:!:: l;::;::’;tgiﬂl Rights
).
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262
3, Comprehensive Plenning Assistance (701)
263

There are f;uﬁl; basic cqual opportunity requircments in the 701 program.
first, recipients must ocnsure that there is adequate representation of

pinorities and women on the staff of the planning body. Second, policy

and advisory groups must contain representatives of major areawide citizen
interest BTOUPS, including minorities and low-income Persons. Third, the
grantee 18 encouraged to utilize minority consultants, deposit grant funds
in minority owned banks, and assure equal employment and contracting oppor-
tunity on the part of third-party contractors. Fourth, & work program is

required from each applicant ta assure that a suitable supply of housing

to meet the present and projected need is provided 2nd matrketed on & non=

discriminatory basis. The written work progrénm should include & description

of:

activities which will contribute to -

correcting effects of past discrimination and

the manner in which they will do so, and describe
how those activities will benefit residents

of the plaming area om 2 non-discriminatory

basis. 265
I —————

262, 40 U.S.Cs § 846l (1970), a8 amended, 40 U.S.Co § 461 (Supp- II, 1972).

263, Section 701, Comprehensive Planning As®

istance, is unaffected by
HUD's housing moratorium, .

264. Recipients of the 701 program include States, cities, regiomal and/or
planning agencies and other applicants, such as interstate regional planninrg
commigsions, tribal planning councils, 1ocal development districts, and
economic development aistricts. The purposes of the 701 progran'are to improve
executive planning, decisiomaking, and management capabilities; t:l ass :t;h.
communities in planning for commsnity development and urban and TUT grawth;
and to encourage community planning and management as & continuous process.

Commnity
265 Memorandum f£rom Samuel C. Jackson. Assistant Secretary for
Planning and Mgnagement , and Malcolm E. Peabody, Assistant Secretaﬁ {:: .
Equal Opportunity, to all Reglonal Adniniscrators, Field QfEice Guide lne ,
Equal Opportunity in the Comprehensive Planning Assistance program (701),

l Jan. 26, 1973.
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4, Workable Program

Communities applying for urban renewal and related development
grants and loans must first file for a workable program certification.266
As part of the certification process, before funding can be provided,
the locality applying for a graot must demonstrate that it will expand
its low~ and moderate-income housing and that 1t will eliminate dis-
eriminatory housing practices.267 The actions which HUD looks at in
a workable program submission are the passage or strengthening of a
local fair housing ordinance, allocating (or increasing) staff or
budget for fair housing enforcement, and dispersal of subsidized
housing throughout the locality. In addition, the workable program
must show that planning and programming of community facilities and
services are equitable in that minority persons benefit from the
program in relation to the fntensity of their needs. Finally, a
locality must submit a program for expending the supply of low-

and moderate~income housing.

266. This is a 2=year certification subject to midterm review. The
workable program describes viable plans in that 2-year period for the
development of the area, for example, in expanding water and sewer
facilities, orbuilding replacement housing.

267. The falr housing requirements for workable programs were added
in December 1971,

PUPTRERSE EPRNER RS
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5. Implementation of Program Standards

In order to implement HUD's various program standards, in January
1973 HUD issued guidelines for the selective review of applications for
268

HUD's assistance. Under these guidelines, area office progragétaff

retain responsibility for reviewing applications for assistance. The

area equal opportunity staff are responsible for deciding which appli-
270

cations they will review. They may choose to have equal opportunity

staff conduct the reviews or may decide to establish a system through which

equal opportunity input will be handled by other program staff.

In all offices, regardless of whether equal opportunity reviews arz

conducted by the equal opportunity or the program staff, the equal opportu-

nity staff decides which programs are to be selected for review, All

applications received by the area or insuring office are routed to the

equal opportunity division for such a decision. The central office

has instructed the equal opportunity staff to base the decision for

268. U.S, Department of Housing and Urbamn Development, Selective Review

3 These guidelines Wi e
to Field Offices, January 1973.
-
ﬁtg:;igzied into one chapt;r of a consolidated one: piece HUD issuance

on equal opportunity responsibilities and operations in field offices.

s and which communities
269. Equal opportunity staff decide which program
will bguselezzed. November 1974 Toote letter, supra note 32.

270. HUD, Selective Review Guidelines, supra note 268.
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selective review "upon considerations of a community's urban, soclal,

loyment and housing problems as well as its short-range or

racial, emp it
1

long-range goals to which HUD and other Federal programs relate.”
HUD also states that other deciding factors which are to be taken into
account are requests for review by program staff, past practices of
noncompliance with equal opportunity requirements, complaints or lawsuits
concerning discrimination, a high degree of local community tension
or public controversy on civil rights problems, and indications of equal
o pportunity problems from local minority groups, citizens, or organizations.
As of mid-1973, the HUD central office had completed only one evaluation
of the implementation of program standards, From June to December 1972,
the central office in conjunction with the 10 regiomal offices visited 25
area and insuring offices to analyze field office procedures in administer-
ing the project selection criteria.272 One of. the issues examined was the
involvement of equal opportunity staff,
HUD's evaluation revealed that in 15 of the offices analyzed tha
equal opportunity staff reviewed the equal opportunity criteria for all
proposals. About half of the proposals were reviewed by equal opportunity

————

271, 1d.

272, HUD lementati
ciilzed H;usiu ; ntation of HUD Project Selection Criteria for Sub-

An Evaluati
not list the cities revieszi.on’ suprd note 257. This report does
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staff in two other offices. In four offices, all ratings are made

by the chief underwriter who is the program manager, and in two cases

by the multifamily housing representative. The absence of equal
opportunity staff during the evaluation accounts for the lack of

273
equal opportunity review in one office. Overall, however, the evaluation

It showed 1ittle about actual implementation of the
274
civil rights criteria.

was uninformative.

Equal opportunity staff in the field offices visited by Commission staff
executed their responsibilities in different, and frequently innovative, mamners,
For example, HUD area offices are allocated funds on a periodic basis and the
Boston 2tz.x:sea Office staff take advantage of this and "batch" subsidized

housing applications in order to make comparisons among them. This is an

273.0ne other officereviewed was in San Juan, P.R., where the equal
opportunity staff is not involved in evaluating project selection criteria
because the area office director and staff have determined there are no

minorities in Puerto Rico.

274, Many of the £indings were descriptive rather than evaluative. For

example, the report indicated that of 3,176 proposals, 1,446 were given

a superior rating on the minority housing criteria because they provided
opportunities for minority housing outside existing areas of minority
concentration. The report did mot attempt to determine whether the

judgment of the staff making these ratings could be independently verified.
Further, the report did not attempt to determine whether the funded housing,
when occupied, filled minority needs as it promised at the time of application.

275, Tn the Boston Area Office the equal opportunity staff developed a system
whereby it has input into the program standards and reviews, by having one
of its members as part of a team which reviews all applications

every 3 or 4 months. The tesm includes program staff, equal opportumity

staff, and the area economist.
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excellent system, Since it provides the equal opportunity staff with

the opportunity to recommend only those applications which best meet

the program standards.

In Dallas, New Orleans, and Fort Worth nearly every review

fncludes an onmsite visit. Equal opportunity staff initiated this

practice because they felt they were not sufficiently well acquainted with most
localities in their jurisdiction to approve or disapprove a site without

first visiting it.

In some cases, because of the discretion left to area and insuring
office staff, HUD fails to implement one Or more program standards.
For example, staff in the Chicago area office have failed to develop
an adequate system for reviewing project selection criteria. As of
May 1973 equal opportunity staff had not devised a review system,

and program staff had excluded equal opportunity staff from full
278
participation, The blame for inaction falls on both the equal

opportunity and progrem staffa. Although due to the housing

276. 1In this region, VI, equal opportunity staff review all subsidized
housing applications, making recommendations to the program staff about
which projects should be funded. The Fort Worth office at the time of the
Comnission's interviews had only received three applicatlons since October
1972, The New Orleans equal opportunity staff estimates they receive 10
to 12 applications monthly and that applications for multifamily projects
will often propose two or three possible sites. The Dallas Area Office
reviews approximately the same amount of applicaats as New Orleans. In
all three offices, the applications are automatically forwarded to the
equal opportunity staff for their recommendations on the criteria

which they are required to review.

277, 1In the New Orleans Avea Office onaite visits are not usually made
for sites in New Orleans or Shreveport,. uniess controversy is involved,

because equal opportunity staff believe th
with these cities. ® they axe adequately famitinr

278.

Thompson interview, supra note 42, -
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279
poratorium, housing project selection criteria are no longer

a HUD responsibility, such lack of coordination between equal
opportunity and prdg‘ram staff can cause significant problems iam
the execution of faif housing policies.

gimilarly, the Boston Area Office does not use HUD's workable
program standards in determining whethér certification should be
swarded. It is the opinion of the operations division,v which
handles funding of all HUD applications, that the workable program
requirements are too general to be effective and that it is bettzego
to stress the equal opportunity standards for specific programs.l
The Boston Area [Office's equal opportunity staff, therefore, have failed even
to establish a system for reviewing workable programs or for dis-
covering localities that are due for recertifications, thus relin-
quishing an effective lever for encouraging communities to eliminate
discriminatory practices.

i

279, See p. 71 supra.

280. Interview with Marvin Siflinger, Director. Operations Division,
HUD Area Office, Boston, Mass., in Bostonm, Nov. 15, 1972. These
include, for example, the project selection criteria for community

development.
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HUD's implementation of its program standards has also suffered
from lack of adequate guidelines. Although the equal opportuntiy
requirements for TUD's comprehensive planning assistance program
(701) were set in February 1972, it was not until January 1973

281

that the central office issued guidelines to assist the fleld

offices in their implementation of the 701 equal opportunity require-
nents.

The guldelines suggest that each area office establish and
naintain equal opportunity information based on grantee and staff
inputs concerning such matters as staffing, policy body compositien,
and political and social characteristics of each area. Such in-
formation would be used by area offices to assist grantees and
evaluate their equal opportunity performance. These guidelines
are vague, however, and do not require area offices to perform an
ana.lysi;sén major metropolitan areas of the obstacles to equal
housing oppertunity and to the greater dispersal of low- and
moderate~income housing. Area offices are not required to collect data
on the number and geographic location of the racial and ethnic minori-

ties in major metropolitan areas. There is no requirement for an

—_———

281+ Jackson and Peabody memorandum, supra note 265

282: Such an analysis would include

ordinances to identify any which CEI’ld
and local fair housing laws to determi
and of State and locel fair housing ag

for example, reviews of zoning

to be exclusionary, of State

ne the adequacy of their coverage,
encies to assess their effectiveness.

L-‘—~ -
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283
analysis of the housing market or the collection of any economic
data, such as on income or employment patterns., Further, no such
284
analyses are performed by HUD.

HUD's 701 guidelines instruct the area offices to set up a

monitoring system for 701 applications. This monitoring should

jnelude onsite visits to review grantee performance. The area offices

have failed to establish reliable monitoring systems and only the

Director of the New Orleans Area Equal Opportunity 0ffice has made

——

283. HUD's recently informed this Commission that it:

...currently has under contract with the
Washington Center for Metropolitan Studies
the development of a minority housing
market analysis model that will, when
completed, ensble HUD field offices to
make highly sophisticated estimates,

for any given year and market area, of
potential honsing market demand for
Black and Spanish-speaking homeseekers.
The contract will also provide this -
analysis for six large metropolitan
areas. November 1974 Toote letter,
supra note 32.

284.This equal opportunity information is needed and could be
utilized by many agencles, groups, and organizations in carrying out
their work programs. The information could be compiled by HUD and
made available to applicants, grantees, and any other persons,
groups, organizatioms, or agencies requesting it.
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onsite visits.

The equal opportunity ataff have the authority to recommend

that an applicant remedy its eivil rights deficiencies before its

application is funded. They may also recommend that an application
which does not meet the program standards be rejected. The program

dations for approval

representatives can make independent Tece
or rejection, but they cannot overrule equal opportunity staff
disapproval of applications for equal opportunity reasoms.

Where there are disagreements between program and equal opportunity

staff the matter 1s resolved by the areas or insuring office director

who has the final authority in the funding of HUD's applications.

AUD has not taken steps, however, to ensure that all Assistant Regional
Administrators for Equal Opportunity are informed of each instance

in which an area or insuring office director overrules the recommendation

285
of the equal opportunity staff.

285. It is the general practice of equal opportunity staff to inform
the Assistant Regional Administrators for Equal Opportunity of all
instances when they are overruled by area an insuring office directors,
but this is not spelled out in the selective review guidelines.

i
¢
i
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On only rars occasions has the use of program standards resulted
in the delay of HUD applications until equal opportunity standards
are met. On several occesions, 701 applications were held up be-
cauge applicants in the Dallas region failed to provide adequate

286
equal opportunity assurances.

In San Francisco, equal opportunity
staff stated that the majority of agencies fail to address them-
selves to equal opportunity requirements, either in program con-
tent, employment opportunities, or citizen participationz.87 None-
theless, the San Francisco director recmended'deferral of only
six :applicatirms.288 The Los Angeles equal opportunity staff was
reviewing 26 applications which had defit::‘xenc:ies.289 Both the
San Francigsco and Los Angeles offices proposed a mew procedure for
handling applications not meeting HUD equal opportunity standards.

This procedutre provides that am applicant receive only 20 percent

of the requested funds, with the remainder

286. 1973 Odom interview, supra note 101.
287. Jeffers interview, supra note 113,

288 Tn addition, in 1972 the San Francisco Regional Office held

up funding for the Association of Bay Area Governments (ABAG) for

6 months until it developed an acceptable housing work program.

ABAG has now funded a metropolitan housing group in Alemeda County

to develop & plan to jncrease the supply of low- and moderate-

income housing end to explore efforts to reduce housing discrimination.

289 . Most of these are city planning agencies, but they include the
Arizona State Planning Department, the Navajo and Papago Tribes,

and several regional planning agencies, The equal opportunity director
indicated that the inadequacies varied,but all applications were
deficlent in the following areas: program content, minority em=
ployment and business opportunities, and citizen representation.
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contingent upon the applicants' correctlon of all its equal opportunity
290
deficiencies within a designated time period.
HUD's 701 guidelines briefly discuss sanctions which may be applied

to grantees for noncompliance with 701 equal opportunity requirements:
fund cutoffs or failure to renew funds, Sanctions can be initiated
by the Assistant Regional Administrator for Equal Opportunity but may only

be applied by the Assistant Secretary for Equal Opportunity.

Funds have never been cut off from a grantee for failure to comply

with the 701 equal opportunity requirements, HUD staff, however, indicated

the belief that grantees sometimes were not complying with equal oppor- 4

tunity requirements after their plans were approved and funding was awarded,
For example, in t'ie Dallas region, the North Texas Council of Governments
and the City of Fort Worth both continued to receive 701 funds although

HUD equal opportunity staff believed that both had extremely minimal

291
"housing work programs" which did mot include fair housing provisions.

290,This concept contains twa features which makes it useful. TFirst,
av applicant is given sufficisnt funds to initiate a project which is
beneficial to a large section of the populace. Second, by withholding
part of the funds, HUD maintains the leverage necessary to compel the

applicant to meet its equal opportunit
applicant to me pportunity requirements within a specified

gz&.lﬂ;erview with Martha Chanley, Fort Worth Human Relations Commission,
¥ of Fort Worth, Tex., in Forth Worth, Jan. 30, 1973,
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V. Miscellaneous Activities

A. Voluntary Compliance

Although HUD established an

: 292
Office of Voluntary Compliance

within its Washington Equal Opportunity Qffice in April 1972, by mid-1973

BUD still had not fully outlined a program of responsibility to be

carried out by this office. The Office of Voluntary Compliance has

developed a visual presentation

» explaining the concept of affirmative
293

marketing, to assist field offices in negotiating industrywide plams.

The Office of Voluntary Compliance has also developed a draft handbook,

in process of revision, and model agreements, to proﬁote the negotiation

294

of voluntary, areawide, affirmative marketing planms.

Other activities of the office include the preparation of a Code

for Equal Opportunity in cooperation with the National Asgociation of

Real Estate Boards; the planning of public relation f£ilms, one aimed at

292. The purpose of this office
members of the real estate indu
voluntary compliance with Title

Bupra,

293. These plans are discussed

1s to encourage affirmative action by
stry and local communities to achieve
VIII. See Section II, A, p..12,

in greater detail on pp. 80~83 supra.

Industrywide plans have been developed in Dallas, Tex., San Diego,

Cal., and Altus, Okla. Preliminary negotiations have started in :
Chicago, Ill., Houston, Tex., and Oklahoma City, Okla. At one time HUD discuased
negotiating nationwide affirmative marketing plarns, but it now believes

that national plans cannot address the problems, needs, and resources

of each separate market area.
noted that as of November 1974,
beyond the ones mentioned here.

294, 1d.

Nat Smith interview, supra note 50. HUD
plans and agreements have been developed

November 1974 Toote letter, supra note 32.
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295
the Spanish speaking community and another demonstrating a multi-

racial community; and the arranging of a meeting with major fair

housing groups to discuss HUD's equal opportunity goals and the best

methods of accomplishing them. As a result of this meeting, Voluntary

Compliance staff traveled to Cleveland for an examination of the
unusual institutional approach to fair housing underway in Cleveland's
29

Operation Equality, a program funded by the Ford Foundation. The

Washington office has also participated in HUD efforts to encourage
297

private attorneys to file Jones v. Mayer housing discrimination suits.

295, This film will be designed to explain in Spanish HUD's fair
housing role and the protection offered by Title VIII, including the
process for filing a complaint. It is being produced by an Anglo
firm which had never previously produced a film. The film has beem
underway for 2 years. Interview with Ignacio Lopez; Spanish Speaking
Coordinator, Office for Equal Opportunity, HUD, June 18, 1973.

296. This organization directs minority homeseekers to specific real
estate brokers and then monitors to observe thelr actioms.

297. For more information on Jomes v. Mayer, see p, 109 supra.

i
3
H
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In 1971, HUD explained to some State bar associations the
298
yarious fair housing laws, including the 1866 civil rights statute.

In 1972, HUD initiated the holding of 1-day conferences on the

role of the private attorney in fair housing laws. 1Included in

these conferences were lawyer's workshops which explained step

299
by step the filing of Jomes v. Mayer suits, These conferences

300
have been continued in 1973 and are planned to be continued in-
301

30
definitely., Ten were to have been held in 1974.

298. The State bar assoclations addressed in fiscal year 1972 were:
Alabama, Connecticut, Michigan, Nebraska, New York, and Oklahoma.

299, HUD response, supra note 47.

300, In 1973, six conferences were held in the following cities:
Champaign-Urbana, Ill.; Portland, Ore.; Silver Spring, Md.; Detroit,
Mich,.; Philadelphia, Pa,; and Boston, Mass.

301, HUD response, supra note 47,
Y

302. In 1974, these conferences were held at the following universities:
New York University, University of Southern California, Duquesne Univer-
sity, University of Seattle, University of Mississippi, University of
Denver, University of Texas, University of Connecticut, and University of
Missouri., As of June 4, 1974 one more was to have been held before the
end of fiscal year 1974. 1974 Holbert interview, supra note 40.
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g, Fair Housing Grants

3
number of grants to private organizations for fair

HUD makes &

housing activities under ritle VIII. Such sctivities include preparation

of fair housing handbooks, demonstration projects on changing institutional

real estate structures, and demonstration projects for the analysis of
304

possible methods to eliminate housing discrimination. For example, &

303, HUD reports that it has been using its contract authority to involve

fair housing groups in research and demonstrations. 1In one such pro=

ject, which HUD refers to as wrifteen Cities," fair housing groups which HUD
believes have a good reputation in their communities will act as subcontrators
to carry out tasks for which they are "iniquely equipped.” September 1974
Toote letter, supra note 82. HUD has also made such a grant to the Mass-
achusetts Commission Against Discrimination, the State human rights agency,

304, A $50,000 graat has been approved for a project in San Leandro, for
the San Leandro "Freedom of Choice” project, Local lenders and brokers
are cooperating with an integrated real estate board in neighboring Oakland,
Cal., to share 1istings. TIn the Fort Worth region, the Greater Dallas
Housing Opportunities Center had a grant to a New Orleans coalition of
digcrimination in Dallas, but this project was not refunded, HUD is con-
sidering a proposal for a $150,000 grant to a New Orleans coalition of
civil rights groups for an antiblockbusting project. In the Chicago
region, the Leadership Council for Metropolitan Open Communities has been
funded for $350,000 by HUD to form community-based fair housing groups,
work for the passage of fair housing ordinances, and assist mimority fami-
lies in finding housing out of the ghetto, The Leadership Council has
also encouraged complainants to file lawsuits and has held workshops on
fair housing lawsuits. It has published a booklet entitled "Guide to
Practice Open Housing Under Law" which discusses fair housing laws and
background cases, It describes how to develop a fair housing case and
how to prepare for court and trial, In the Boston region, HUD has given
two planning grants to the Massachusetts Commission Against Discrimination,
a State agency. The first grant was for a broad scale atudy of the rela=-
tiiionship between jobs and housing and discriminatory housing practices in
; e Bostgn erea. The second was for the development of new types of evi-
ence end remedies to be used to detect discrimination in housing.
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$9,000 grant has been approved for Westchester (N,Y.) Residentizl Opportunities
to prepare a handbook for real estate brokers on how to imcorporate fair
housing imto thelr business operaticns. Baltimore, Maryland, has a HUD-
funded demonstration project to change the institutiomal structure of
Baltimore County and integrate the Baltimore suburbs. Im the $am Francisco
region, the National Cormittee Against Discrimination in Housing received a
3myear grant of $300,000 from HUD in 1970. Its resea;'ch on discrimination in
real estate and mortgage lending resulted in the San Leandro Report, It has also
funded “"Operation Sentinel" to inform persons of their rights under Title VIIX
and has developed methodology fer a "'regional applicant.pool" centralizing
applicant-housing vacancy information on subsidized low= and moderate=-income
housing in the Bay area. Operation Sentinel's parent group, the Mid-Peninsula

Urban Coalition, has applied for a grant to fund a legal revelving fund for
305
litigation under Title VIII and Jones v. Mayer,
All regional offices visited by Commission staff were involved im pro-

posing or supervising grants to local organizations. This support has been

worthwhile, but insufficlent. HUD has not yet generally used ite grants

to fund local fair housing groups which have agreed to monitor its fair
housing requirements, such as affirmative fair housing marketing plams.

Further, it is not sufficient for HUD to fund studies which present methods

305, Jones v. Mayer, gupra note l4.



112

or alternatives for ending discriminatory practices by bdbrokers,
developers, lenders, and realtors, HUD must corroborate any
findings of discrimination and make recommendations for their
remedy, It must insist that the most feasible findings and recommendations of
such studies be implemented, Further, it must design a mechanism
for monitoring the implementation of the recommendations of such

studies to ensure that they are being carried out,

C. Annual Arrangements

"Annual arrangements' are a means for providing municipal
governments with a package of categorical grant programs to meet
local needs and priorities in exchange for signing a Memorandum
of Understanding outlining the relationship between HUD and a
city. The annugl arrangements' Memorandum of Understanding is the
result of negotiations between a HUD field office and a local

307

general purpose government. Such governments are given funding

priority by HUD area offices in order that they can accomplish certain

306. according to HUD, annual arrangements have three major purposes:
to provide localities with experience preparatory to revenue sharing,
to allow HUD to work closely with local governments, and to expedite
processing of project applications, In addition, HUD states that
this effort is to encourage local flexibility and to allow for field
office experimentation. There are no formal handbooks or detailed
written instructions on the program,

30% HUD response, supra mote 47,

2o vtk
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308
requirements established by HUD,

Among the requirements for annual arrangements is an equal opportunity
component. For example, as a pare of its annual arrangement, a city might
agree to pass or strengthen a fair housing ordinance, ‘establish or strengthen
its fafr housing commission, hire staff to carry out its enforcement effort,

309
and ensure minority employment,

The Tegional offices select the cities which are invited to participate
in annual arrangements, The selection is usually based on such criteria as
the size and existence of a core city area, population characteristics,
and volume of HUD programs, Program staff are in charge of executing the
agreement, although equal opportunity staff may be asked to design the

310
equal opportunity goals and requirements for cities.

308, Among the problems which the agreement must address are improving the
living enviromment, insuring proper relocation resources, insuring coordi~
nated planning in areawide development, promoting development of low- and
moderate-income housing, and improving citizen participation.

309. As part of its annual arrangement, Rockford, Il1l., has agreed to
strengthen its fair housing law, to hire staff to enferce the law, and to
“improve city and county posture on both equal employment and fair housing,

310. The Fort Worth Reglon has six annual arrangement cities fox fiscal

year 1973: E1 Paso, Grand Prairie, Olmey, Port Arthur, and Waco, Tex.,

and Albuguerque, N.M, Equal opportunity staff participated in preparing the
agreements. Annual arrangement cities in the region will be expected to
pass a resolutfon in support of Title VII and, if possible, develop fair
housing ordinances and establish enforcement mechanisms to carry them out.
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The annual srrangement process could be used to commit local govern-

pents to umdertaking widespread affirmative action to open up equal housing
311

opportunities in the participating cities. The operation of the program
as of early 1973 was not encouraging.

The quality and comprehensiveness of the equal opportunity component
of the arrangements depends very much upon the amount and strength of input

by area equal opportunity staff, and HUD equal opportunity staff are not

311. The following had annual arrangements: Region I -
Rivey, New Bedford, and Springfield, Mass.; Pawttgzcket, lg?%.'ngi:g;piﬁl
Conn.; Portland, Me. Reglon II (4)--Patterson and Plainfieid, N.J.; ’
Syracuse, N,Y.; Virgin Islands. Reglon IIL (3)--Wilmington, Del.; Erie,
Pa.; Hampton, Va. Region IV (7)=--Athens, Ga.; Rock Hill, S,C.; Winston=-
:al_em, ;I.::g.); Bélox;{.,db{iss.;d'rampa, Fla.; Morristown, Tenn.; Danville, Ky.
egion --Carbondale and Peoria, 1ll.; Youngstown .
Mich:; Evansville, Fort Wayne, and Gary, Ind.; }%lilwauie:hii?i's’. iﬁiﬂds:?:ﬁ;peﬁs’
of Wisconsin., Reglon VI (24)~-=Albuquerque and Tucumeari, N.M.; E1 Pa
Gra_nd Prairie, Olney, Port Arthur, Waco, Corpus Christi, ’Eag.le' Pass Lssg:’edo
and San Antonio, Tex.; Camden, Fort Smith, Newport, and West Memphi;, Ark."
?;ton Rouge, Lafayette, Monroe, New Orleans, and Shreveport, la.; Lawton, ’
ma:zee, Stillwater, and Tulsa, Okla, Region VII (10)-~Topeka, Kan,: Council
uffs, Davenport, Des Moines, Mason City, and Ottumwa, Iowa; ‘Linco'l'n and
§or§h'21atte, Neb.; Charleston and Wallstou, Mo. Regionm VIII (4)-~Butte,
Nu; .;ns.egtdtc:tty and Sioux Falls, $.D.; Standing Rock Indian Reservation,
S;nuBuenaveate of South Dakota. Region IX (10)--0xnard, Pasadena, Riverside,
Howail Counltlyu“' Sﬂft Diego, Oakland, Richmond, San Jose, and Stockton, Cal.;
» Hawaii, Region X (2)~--Portland, Ore,, and Seattle, Wash.
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. 312
alwaye part of the program teams negotiating annual arrangements.

1n fact, HUD reports that only about two-thirds of the arrangement agree-
) 313
ments make reference to activities to further fair housing opportunity.

purther, even where fair housing components have been included in annual

arrangement agreements, they have been often so weak a8 to be practically

314

nonexistent. Finally, there have been no formal compliance reviews of

annual arrangement agreements, although if an annual arrangement is re-
negotiated, the equal opportunity commitments of the previous arrangement
will be reviewed. Finally, with the moratorium on many HUD programs,

there i little incentive for cities to keep their part of the agreements.

312. For example, the equal opportunity division in the Chicago Regional
Office does not often get involved in the snnual arrangement process., In
1972, the equal opportunity division in the Columbus Area Office complained
that it was being excluded from participation in the annual negotiations
with Youngstown, Chio. The Area Director was persuaded by the Assistant
Regional Administrator for Equal Opportunity in Chicago to include equal
opportunity staff.

313, HUD response, supra note 47.

314. The San Francisco Area Office developed a citywide affirmative

action program as the equal opportunity component of the annual arrange-
ment package negotiated with localities. However, it concentrates pri-
marily on minority employment and its fair housing aspect is restricted
to a promise that the city will conduct an analysis of its fair housing

problems.



. Racial and Ethnic Data
? 315 316

for most HUD programs are collected on

Racial and ethnic data
applications and reports, e.g., interim progress reports on affirmative
marketing by builders submitted to HUD area and insuring offices. These
data can be tabulated for entire HUD regions and for particular counties,
Standard Metropolitan Statistical Areas (SMSA's), and even smaller areas.
Monthly sales and occupancy reports for individual projects required by
affirmative marketing regulations have begun to come into HUD field
office but, as of late spring 1974, had to be tabulated by hand. In order
to analyze these data, the FHA economic market analysis divisions in the
field offices periodically compile demographic data, including racial and
ethnic statistics for counties. They have also prepared maps upon request

317

which show racial and ethnic group concentration in geographical areas

and an economic breakdown, i.e,, income of communitieg by white

315, The categories often include American Indian, Asian American, black,
Spanish speaking, and white, although they are sometimes more limited. For
example, in HUD's urban remewal program the following categories are

used: "White (Non-Minority), Negro/Black, other minorities and not reported,”
Letter from Gloria E.A, Toote, Assistant Secretary of Equal Opportunity,
Department of Housing and Urban Development, to Jeffrey M. Miller, Director,
Office of Federal Civil Rights Evaluation, U.S. Commission on Civil Rights,
Sept. 25, 1974, A

316. The HUD prograus for which data are collected include public housing
and some mult:ifami}y and single family housing programs, Data on par-

ticipation in comuunity development programs are not available, with the
exception of data on the occupants of dwelling units in residential con-
't:“fti"ﬂ generated through HUD's urban renewal program on employment in
model citles programs and on persons relocated because of these programa,

317. The geographical area varies sccording to requests, i.e., whoever
(recipients, HUD staff, or other agencies' staff) makes a request delin~
eates the area(s) for which information is needed, Thompson interview,
supra note 42,
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and nonvwhite categories.

HUD, in August 1972, stated that 1t planned to develop comprehensive
data maps for 145 major metropolitan areas for use by fleld staff, The
maps were contracted out to private concerns for $500,000. The number a8
of meps that are being developed, however, has been reduced to 40 SMSA's.
Unfortunately, the Nation's twa major SMSA's, New York and Los Angeles,
are not being done. The information on each of the 40 SMSA's will vary
depending on the ability of the contractor to gather and/or produce the
information requested by I-IUD:.319

The maps will contain demographic information from the census dis-
played on base maps of the metropolitan area, showing street outlinea.

The maps will also show the location of HUD subsidized housing projects.
In addition, occupancy characteristicsnoof HUD's housing projects will
be included if the managers of the projects gather and maintain such
information. Contractors will not de required to obtain this information
if project managers have not collected it. Further information con=

tained {n the maps will £nclude the date the housing proje¢ts were started,

when they were completed, kind of programs they are, and funding in-

321
formation.

318. Examples for which mapping is being done are Chicago, Washington,
D.C., Milwaukee, Memphis, Buffalo, Newark, Hartford, San Jose, and Phoenix.

319. Telephone interview with Marilyn Fine, Government Technical Repre=-
sentative, HUD, Washington, D.C., June 14, 1974,

320« This data is broken down into black, Spanish speaking, Asian American,
and elderly,

321. Fine interview, supra note 319.
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The contract clogeout date was May 31, 1974, but as of June 14,

1974, the maps were mot completed, They were to have been completed by
¢

the third week of June 1974, They were then to be sent to the field

od of evaluation before the information was made avail-

322
able to the public.

offices for a perl

It is impossible to determine if HUD programs are reaching minorities
and women without data on the race and ethnic origim cross classified by
sex of the beneficiaries, Nonetheless, Commission staff found that al-
though equal opportunity staff in the field offices are aware of the
availability of such data, they rarely request or use the data. In fact,
the Comnission found only one example of field office staff making use

of racial and ethnic dat'a.323 Equal opportunity staff have stated that
there are already too many demands on their time and that data use is

not a priority.

Pinally, it is difficult to tell if HUD has corrected many of the
major deficiencies in its racial and ethnic data collection system?ﬂ‘
For example, in mid-1972, HUD had yet to publish data on single-family
housing programs but anticipated that these data would be published
by the end of 1972, When HUD was asked if these data had ever been pub-

lished, the response was that a “table" had been "prepared" on a nafional

322, I,

323. The equal opportunity specialists in the Fort Worth FHA Insuring
Office tabulated occupancy applications by race for all 236 and rent

supplex?ent projects in Fort Worth. The analysis was done because of

complaints received by the equal opportunity office, They were plan-
ning to use these in recommending possible compliance remedies.

324, These deficiencies were noted
aote 41, at 35, 30 in the Reassessment report, supra
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basis by type of program and by minority group, and that a new minority
reporting system was being tested.

HUD does not yet collect data on racial and ethnic compositionm
of neighborhoods in which single-family housing sales are made, and thus
it is not possible to assess the extent to whicl'; gales made through HUD's
single family housing program perpetuated or combated segregated resi=-
dential patterns. It appears that HUD does not yet collect data on the
racial and ethnic composition of the population for which HUD's programs
are targeted, and thus it seems that HUD cannot measure the extent to
which minorities are proportionately represented in its prngrams3.25 It
also appears that HUD does not collect racial and ethnic data on private
housing and does not make systematic use of census data to survey the

326
Nation's racial and ethnic housing patterns,

325. When HUD was asked if such data were collected, HUD's response
was:
Eligibility for participation in the so-called
subsidized housing programs historically has
been based on family income. The objective
was to reach the disadvantaged both in the
context of race and ethnicity. The current
effort in the Direct Cash Assistance experiment
ghould provide some useful information at the
neighborhood level, although the experiment
is limited to only a few areas throughout the
country, Toote letter to Miller, supra mote 315.

326. When asked if data on private housing were collected or if such a
systematic survey was made, HUD responded:

The Census Bureau collects the baslc informatiom
on the construction of private housing with some
limited HUD funding., Extensive HUD funding is in-
volved in the Annual Housing Survey, a joint
undertaking with the Census Bureau which attempts
to provide intelligence on the size and condition
of housing stock in yearly intervals betwzen the
Decennial Censuses,,..Id.



120

VI. Interagency Coordination

A. General Services Administration (GSA)

327

On June 11, 1971, HUD and GSA signed a Memorandum of Understanding
»

in which they agreed that HUD would investigate and report its findings
to GSA on the availability of low- and moderate~income housing on a
nondiscriminatory basis in the vicinity of GSA proposed project developgx;tsxt
investigations, site selections for public buildings, or lease actionms,

In carrying out its imvestigations and in making its recommendations
to GSA, HUD 1s to judge a community by its degree of conformance with the
following three basic requiremants:329 (1) supply of low- and moderate-

income housing on a nondiscriminatory basis; (2) nondiscrimination in the sale

end rental of housing on the bagis of race, color, religion, or national

origin; and (3) availability of transportation from housing to site.

327, Memorandum of Understanding Between the Department of Housing and

Urban Development and the General Services Administration Comcerning Low=-

and Moderate-Income Housing, signed by Robert L. Kunzig, Administrator, GSA,
June 11, 1971, and George Romney, Secretary, HUD, June 12, 1971 (41 C.F.R.

§ 101-17, 4801). This agreement was developed as a mechanism for implementa-
tion of Executive Order 11512, issued in February 1970. The Executive Order
requires that GSA cooperate with other Federal agencies, including HUD, in
determining the social and economic impact of proposed sites for Federal
installations, For further information on the memorandum and its implementa~
tion by HUD and GSA, see Chapter &, Gemeral Services Administration, infra.
That chapter discusses the memorandum more fully as well es GSA's coordination
with HUD and GSA's other activities under the Executive order and the
memorandum,

328. A project development investigation 1s a general survey of a metropolitan
area conducted by GSA for the purpose of identifying possible sites for a new
Federal facility in that area. A site selection is a review by GSA of a parti-
cular site for which construction or purchase of a facility for Federal use

is proposed. A lease action entails a review by GSA of a particular structure
and the surrounding locality in order to assess the feasibility of a lease of
the structure for Federal use.

329. U.S. Department of Housing and Urban Development, Procedure For Imple-
mentation of Memorandum of Understanding Between HUD and GSA (May 1973).

1121

In detalled procedures for implementation of the Memorandum of
Understanding, HUD outlines specific information which it must obtain

for GSA in order to determine the adequacy of the supply of low~ and
330
moderate-ipncome housing and the availability of transportation from
331 .
housing to site. In contrast, in the third erea, that of making a

330. HUD must provide GSA with a general area survey which covers

the following: 1) a summary on the general types, lacation, cost,
and vacancy rates for all low- and moderate-income housing in the
survey area; 2) a listing, by location, of all HUD-subsidized

housing in the survey area, including racial occupancy and vacancy
rates; 3) an estimate, by gemeral location, of the supply of low- and
moderate~incaome housing in the survey area which would meet the
standards for relocation housing} 4) a listing, by location, of all
subsidized housing planned to have construction begun within the
survey area for the l-year period following the survey; 5) a listing
of competing displacement needs (including source of displacement,
estimated number of displacees, and their estimated racial breakdown)
for the planned subsidized housing; 6) a delineation of the geographic
boundaries of all urban renewal, neighborhood development project,
code enforcement, and model cities areas; and 7) a delineation of
those subareas within the survey which appear accessible to a supply
of low~ and moderate-income housing on a nondiscriminatory basis, and
those which do not so appear.

331. For public transportation the following information must be reported:
1) estimates of travel time to the site from low- and moderate-income
housing and from higher-income housing., Travel time from low- and
moderate-income housing should not exceed the estimated travel time

from higher-income housing; 2) types of available public transportation
and the extent of its routes; 3) frequency of service, especially

during the opening and closing of the business day; arrivals and
departures must be within 15 minutes before opening and after closing
hours of business, respectively; 4) fares must be reported, and the
percent of the relocating agency's work force who are anticipated to

use the service during rush hours estimated; and 5) a statement as to
whether public transportation is operating on a nondiscriminatory basis.
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determination of the extent of discrimination in the sale and rental

of housing, no steps for making this determination are outlined.

332

HUD is not required to conduct a communitywide compliance review.

It is not directed to determine whether the community has a comprehensive

enforceable fair housing law or whether there are no zoning laws in
effect. It is not required to review census data showing the geographic
dispersal of minorities throughout the community, examine housing dis-
crimination complaints it received or those filed with a State or local
agency, assess actions by local government oificials and civil rights
groups to ensure that all facilities and services in the community are
open to minority group families on an equitable and desegregated basis,
or report to GSA on the results of previous compliance reviews or on

the results of affirmative marketing agreements in that geographic area.
There is no requirement that any fair housing information collected be

333
made public.

——

332. HUD conducts few compliance reviews unde
r Title VIIT. Se
IIT supra. The HUD-GSA agreement could be used by HUD as occagigr?cnon

to improve its program of compliance reviews,

gggu Thishinfomtion could be particularly helpful to fair housing
g Ps, which may use the occasion of a pProposed Federal site as
everage in their demands for fair housing.

i
g
j
H
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If a community, delineated area, 3340: specific site is inadequate
in any one or more of the three basic requirements HUD is supposed to
give it a negative recommendation in its report to GSA and to outline
corrective actione which should be taken to overcome the inadequacies noted.
If GSA's final choice is a site unacceptable to HOD, an affirmative action plan
must be developed by HUD, GSA, the relocating agency, and the community.
prior to developing the affirmative action plan, HUD must obtein from
the agency being relocated the number and names of its present low= and u;;
moderate~income employees, HUD must then conduct a eurveysaaof these A
employees in order to determine the minimum amount of housing that

will be needed within 6 months of the opening of the facility. HUD staff

must also meet with appropriate officials of the moving agency to assist them
in planning their counseling services. 1In addition, HUD staff must meet
with officials of the community involved to request corrective actions. At

this meeting HUD will inform the officials of the results of the general

area survey and the corrective actions HUD has recommended to ractify the

337
problems.

334, This 1is the area in which GSA proposed to locate a Federal facility or
lease space for such a facility.

335, These requirements were discussed earlier in this section, see p. 120
supra,

336. The survey should have questions on family size and income levels, size
of housing units needed, how many employees would rent units, and how many

would purchase near the facility.

337. Procedures For Implementation, supra note 329,
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The affirmative action plan developed by HUD must ensure that an

adequate338 supply of low- and moderate-income housing is available.

HUD's area office can provide funding to the community to increase the

supply if it is inadequate. HUD is also responsible for assisting in the

development or revision of a local fair housing ordinance or law if dis-

crimination in housing is evident in the community. HUD must also initiate

the necessary steps towards gaining recognition for the commurnity's housing
law as having substantial equivalency to Title VIII, In the area of
transportation, if the need arises, BUD is responsible for involving the
local public tramsportation companies to determine the feasibility of
changing routes and/or schedules to increase accessibility, HUD should
also encourage GSA to discuss with the community and legsor or building
contractors the possibility of additional parking facilities in or near
the new facility if private transportation improves accessibility for low-
Further, if the community is unable to

and moderate-income employees,

solve its own transportation problems, it is HUD's responsibility to encourage

GSA and the community to contact Federal and State
339
for assistance.

departments of transportation

SR -~

338. A housing supply 1s adequate 1f it will, within 6 months of the
opening of the new facility, include sufficient units to accommodate

Low- and moderate-income employees of the new facility when fully staffed.
These units must be in excess of those needed to £ill any current deficit
in the community,

339. Procedures for Implementation, Bupra note 329,
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HUD has always responded with a report when GSA has consulted
it with respect to project development investigations, site investi-
gations, and major lease actions. The quality of HUD's reports,
however, has been iInadequate. The reports usually only provide the specific
information requested by GSA, and GSA has often failed to ask for
fair housing information, o For exeample, in 1971 the Boston Reglonal Office
had to provide reports on two project development investigations ~-
in Springfield and Pittsfield, Massachusetts -- and two site
investigations == in Manchester, New Hampshire, and New Bedford,
Massachusetts. In each case, GSA contacted HUD for information on
HUD programs in the proposed site area, In only the Pittsfield
request, however, did GSA specifically ask for information on open
and falr housing, HUD's response to the Pitesfield request was

merely that it had not encountered 'complaints or other indications”
341

that housing discrimination existed.

For the other three cities the HUD rxeports did not even discuss
the subject of housing discrimination, which is one of .the main
emphases of the agreement. Further, the reports only superficially
covered the low~ and moderate-income units existing and those under

construction, and they often did not provide data on vacancy rates,

racial composition, or transportation facilitles,

340, See Chapter 4, General Services Administration, infra.

341, Letter from James J. Barry, Regional Administrator, HUD, Boston, Mass.,
to Albert A. Gammel, Jr., Regional Administrator, GSA, Boston, Nov. 10, 1971.
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A further example of the inadequacy of HUD's reports can be found

In the Fort Worth Regional Office. The Dallas Public Building Service

342

staff, under instructions of the central office, designed and used

a form letter to be used in soliciting the HUD :I.ﬂfv.)l:mat::mn:.343 In essence,
in this letter GSA only asks for concurrence with an assumption that

there is a sufficient supply of low- and moderate-income housing available
on a nondiscriminatory basis and accessible to the proposed site. HUD as

of January 1973 had not challenged this approach,

B. Department of Justice (DOJ)

Under Title VIII of the Civil Rights Act of 1968 the Attorney General
has the power te bring suit against any person or group of persons believed
to be engaged In & pattern or practice of housing discrimination, During
fiscal year 1973, a total of 58 suits were ftled}lzjz the Department of Justice

to end racial and ethnic housing discrimination, Further, under Executive

342, This is the divisio
the HUD-05A preemirs. n within GSA which is responsible for implementing

Rork Hort, Tensy 5o Bishars Horgans Bemsieat e hdeirietrecor, 0%,
: n
Tex., Nov. 15, 1972, concerning gl ﬁaszf ;::} Adninistrator, HUD, Fort Worth,

. B

ﬁé’iuﬂ:‘,";i"g”? :part“‘fmt owners covered about 33,000 rental units. TIa
charged with usi:mzr’&i-itleﬂ, Black Jack, Mo., and Parma, Ohio, were
developments, Coﬁrtng gg N requirrclude racially integrated housing
were obtained in Alb ers requiring the desegregation of public housing
to desegregat any, Ga., and Gadsden, Ala. A suit was filed

gate public housing in Cairo, 111, In fiscal year 19‘;3

»

Doy filed its first guit
against Asien Awericarns, charging an spartment owner with discrimination
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345

{ order 11764, DOJ is responsible for coordinating the Title VI

i getivities of Federal agencies.

In November 1972, DOJ and HUD signed a Memorandum of Understanding
346

for the exchange of information between the two agencies. Additionally,
HgUD has established a liaison with DOJ's Housing Section, Civil Rights

pivision, to identify real estate organizations in cities where DOJ
347

activity has prepared the way for voluntary HUD compliance agreements,
348

and to coordinate activities with realtor groups throughout the Nation.

345, Executive Order 11764, (39 Fed. Reg. 136 (Jan. 23, 1974)), was signed
on January 21, 1974, It expanded and clarified the Attorney General's role
as coordinator of Title VI as set forth in Executive Order 11247, Executive
Order 11764 supersedes Executive Order 11247, 3 C.F.R. § 348 (1965). See
U.S. Commission on Civil Rights, The Federal Civil Rights Enforcement

Effort--1974—-Policy Makers (in preparation).

446. According to the agreement, DOJ is to send a biwee_kly iist of recently=
initiated investigations to HUD. HUD is supposed to review the list and
inform DOJ of pending complaints involving the same respondent and/oT
compldint., HUD is also to send DOJ a biweekly compilation of new matters.
including the name of the complainant and respondent, address of the disputed

review the list and inform HUD if it has a matter involving any of the
parties under investigation. In addition DOJ is to send to HUD a copy of
its weekly report containing such information as on new suits, consent
decrees entered, judgments entered, and compliance reports received. In
turn, HUD is to send DOJ a monthly list of conciliation agreements entered
into, and if possible identify those wmatters which DOJ also investigated.
Further, DOJ is to send a monthly list to HUD of matters it has brought
sult in, sent notice letters in, or in which other negotiations have been
commenced, and identify those matters which have also been the subject of

KUD investigations.,

347. Thigs activity is usually the investigation of discrimination complaints
coupled with documentation that discrimination did exist.

348, HUD response, gupra note 47.
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In an effort to develop better coordination, senior HUD civil

rights officials met several times with top Civil Rights Divisio
n

staff fa 1973 to discuss cooperation between the two agencies 349

They explored the possibility of the joint investigation of Titl
e

VI and VIIT ceses, the joinbt conciliation of Title VI cases whe:
Te

HUD investigators have determined there is "remedy potential," and th
. e

referral of mors cases which HUD has been unable to conciliate 30 Thi
. e

Justice Department indicated it was interested in handling some Titl
e

VI cases referred by HUD.
351

Formal
referral of cases by HUD to POJ, however, has not sub

stanti ved do Lo} eler as ses
ally impro . HUD es not ref as many ca as it ghould
ouldy

349. Telephone interview with Alexa » P! 2 »

P nder Ross, De uty Chief Housing Section

Civil Rights Divlsion, Department of Justice, Washington D.c., May 3, 1974,
3 ] y 3,

350. 1973 Holbere interview, supra note 127,

351, HUD's re
for Eausl Opsof:::ﬁ p:ocedure is for the Assistant Regional Administrat
of Ciott Riohen ook Lao recomend a referral to the Director of th Off.c’r
dation to ton Assisz nce and Enforcement, who in turn mekes the re po
Secroary thea decidant Secretary for Equal Opportunity. The Assi -
Tutton The b st;:fvh;ther 0z not to refer ta the Department ogtant
sent feom the Assistan:’s owever,'believes that a formal referral m b
dectden 1 1p wnopant ecretary’'s Office to HUD's General Couns lusth ©
General Coummen takee orwarded to DOJ. DOJ staff also feel thateﬂl’m‘: °
law requizeg . Tk r\eri: m:;e conservative position than the state of t::
Rights Divieton. oy ww th Frank Schwelb, Chief, Housing Secti .

’ » Washington, D.C., Jupe 5, 1974, and .ilex:nd::,m(j:‘;u

L]

Deputy Chief, Housin
Se
D.C., July 1, 1074, © oot1o% Civil Rights Division, DOJ, Washington,

352, Ross interview, Bupra note 35,

o b it
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and in some instances it does not refer a case until DOJ is in the
353

middle of proceedings with the respondent. In addition, the formal

referral process for Title VIIT takes too long. Some HUD staff, however,

in order to shorten the process make "informal referrale’ by simply

tringing a complaiat to. the attentfon of DOJ and bypassing the formal
54

structure.

In 1973, the Department of Justice acted upon approximately 20
355 :

referrals from HUD. From January to May 1974, 10 cases were referred

by HUD to the Department of Justice. Approximately 5 to 10 percent of

D0J's 1itigation is based on formal referrals. Most litigation 1is not

based on HUD referrals because DOJ is 1nvolved in “pattern and practice,"
356

while EUD deals mostly with single complaints.

An 1llustration of the cooperation between HUD and DOJ occurred in

the Chicago region. The Chicago Assistant Regional Administr

353, Schweld interview, supra mote 351.

354, Id.

355. The Department of Justice d1d not keep accurate records of HUD re-

ferrale 4in 1973, since it was only interested in documenting those it
had decided to act on. The records show that 20 referrals were
received that year, but DOJ es timates that there were more than that.
Telephone interview with Celeste Barham, Docket Clerk, Housing Section,

Civil Rights Divisiom, DOJ, May 8, 1974.

356, Schwelb interview, supra note 351.

ator for Equal

o 2
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Opportunity requested that aggistance from the Justice Department be
sought in regard to some discrimination problems with the National
Homes Corporation. The case evolved because since 1971 the regional
office had received several Title VIII complaints against subsidiaries
of National Homes Corporation alleging discrimination in the sale of
houses. Therefore, in 1972 the HUD central office began negotiating
a voluntary affirmative marketing plan with National Homes to cover
ali its nationwide business. The effort was dropped because National
Bomes refused to concede. In the meantime, the Civil Rights Division
of the Justice Department filed suit against National Homes. HUD and
the Justice Department, however, had not coordinated these activities
in order to apply stronger pressure on Mational Homes. At this point
both agencies realized that they were attempting to bring National

Homes into compliance with fair housing goals. The coordination between

-

the agencies was only glightly improved, with HUD providing the Department
of Justice with the information it had. HUD, however, ceased pursuing its
own actlon against National Homes, and merely assigned a representative to
be present at the negotiation meetings between the Justice Department and
National Homes. On May 11, 1973, the Justice Department negotiated a

natlonwide consent decree with National Homes.

131

c. Federal Fipancial Regulatory Agencies

gSection B08 of the Fair Housing Law requires all Federal agencies
to administer their programs and activities relating to housing and
urban development affirmatively to further fair housing. it also
requires agencies to cooperate with HUD, which is given responsibility
for the overall adminlstration of Title VIII.

HUD continue's to meet with the Federal financial regulatory agencies
as they attempt to determine the extent of their authority for requiring

357
aondiscrimination by their regulatees. HUD has not taken the important

step of issuing regulations for ensuring nondiscrimination in mortgage
financing:jss The Federal financilal regulatory agencies, however, on a
¢-month experimental basis, are requiring banks to collect racial

and ethnic data on applicants for mortgage 10ans.359

357, The fair housing activities of these agencies are discussed at
length in Chapter 2, the Federal Financial Regulatory Agencies

infra.

uld also apply to Federal agencles insuring

ment loans, such as HUD itself, the Farmers
Veterans Administration. They could re-
insured loans to take affirmative steps

to ensure nondiscrimination in their lending activities. For example,
banks might be required to advertise publicly the geographic areas in
which they make housing loans; to hold interest rates constant for sll
customers including the banks' own depositors; and to count both spousea’
incomes, and any incomes from a second job in calculating the applicants®

capacity for repaying mortgage loans.

358, Such regulations wo
housing and home improvel
Home Administration, and the
quire banks making federally-

359, For more information see Chapter 2, The Federal Financial Regu-

latory Agencies infra.
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D. Department of Defense (DOD)
HUD and DOD have infrequently worked together to attempt to eliminate

the housing problems of minority service persons. In 1974, HUD he%goz-m ad=

ministrative meeting on equal housing opportunity for the military.

e's only other cooperation with DOD has been-to in-
361
vite military housing coordinators

HUD's central offic
to attend HUD's training sessions

for State civil rights agencies, but the military has rejected all the

362
invitations. N

Some of the regional offices have been more successful in working

with the military than the central office, The Boston Regional Office

has contacted the military housing coordinators from several military
{nstallations in the Boston area in an attempt to develop an agreement

with regard to the investigation and zremedy of housing discrimination
363 ’

complaints filed by minority service persons. The Boston office has

attempted to persuade the military housing coordinators to refer com=

364

plaints immediately to HUD. The bases have not been receptive. In some
instances, however, the housing coordinators have agreed to display HUD

equal opportunity posters and place complaint forms prominently to inform

360. See note 153 supra.

361. The ho:.xsing coordinators maintain a list of housing either for sale or
rent which is made available to military personnel seeking housing. They
also handle discrimination complaints.

362. HUD response, supra note 47.

363. The DOD's regulations for handling complaints are weak, For example, 2

;:sgo::ent has ;nlydto :ign a nondiscrimination certification in order to
ve the case closed and there is no monitoring or followup investigation

to ensure that the respondent is complying. i ’

364. Housing coordingtors usually attempt to solve their own cases simply
by removing from their list agencies or persone who practice housing
discrimination,

- dotaris o
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365
service persons of their option to file complaints with HUD,

HUD's Region IX equal opportunity staff have had some contact with
personnel from military installations in the reglon regarding housing
discrimination complaints from minority service persons. Top equal
opportunity staff in that region have visited a number of military
bases, including Hamilton Air Force Base and Alameda Naval Station in
the San Francisco, California, area, Mare Island Naval Station in Vallejo,
California, and Luke Air Force Base in Phoenix, Arizona. They have pro-
vided base housing coordinators with HUD fair housing posters and complaint
forms and have encouraged them to refer complaints to HUD if they are unable

. 366

to resolve them successfully. As a result, the regional equal opportunity

3
office has received a number of complaint referrals, Review of several
such referrals showed that in one case, referred from Luke AFB, the re-
spondent refused to admit discriminatlion or to conciliate with HUD, and

368
HUD recommended that the cowplainant file suit.

365. The Boston HUD office, nonetheless, had not received any complaints from
service persons.

366. DOD complaint regulations do not provide for damages for the complainant
in the event of a finding of discrimination. Nor do they contain provisions
for affirmative action by the respondent. Generally, the only action the
military installation may take is to place the housing in question off-1imits
to service persons in the future. The regulations do provide for referral to
HUD's Washington office if a complaint respondent is uncaoperative.

367. Equal opportunity staff were unable to supply an exact figure.

368. This complaint case wasLucas v. Pickard. As of May 3, 1974, the case had
been forwarded to a private attorney and HUD did not know anything about it.
Telephone interview with Ted Simmons, Conciliator, HUD Reglonal Office, San

Francisco, Cal., May 3, 1974.



' CHAPTER 2

Federal Financial Regulatory Agencies

The Federal Reserve System
The Federal Deposit Insurance Corporation
The Office of the Comptroller of the Currency

The Federal Home Loan Bamk Board

I, Program Responsibilities
A, TFederal Reserve System (FRS)

The Federal Reserve System was created pursuant to the Federal Reserve
369
Act of December 23, 1913, The System is composed of the Board of
370 37
the Federal Open Market Committee,

Governors, the 12 Federal Reserve

369, 12 U.S.C. B 221 et geq. (1970). The act created a )
et . . partnership system
between bankers and gox.remment. The System was created, over the iniZial
opposition of the banking industry, for the purposes of establishing a
central banking system and enhancing the safety of the people's bank deposits

thro i
i Lglgns;;.gulation of banking practices. L. M. Kohlmeier, Jr., The Regulators

370, The Board of Governors is the policymakin
. g body of the System. Its
seven mewbers are appointed by the President, 4 Y

3u71}c,h§he OF:n Market Committee sets regulations for the Reserve Banks'
p se and sale of securities in the open market, These purchases and

sales supply the banks with reservi
to offset critical financial swing:f for Long tem- economic grouth and sexe

134

135

372
and their 24 branches situated in different sectioms of the United

panks
373

states, the Federalﬁgvisory Council, and the member banks, which include
211 national banks in the United States and such State banks and trust
companies as have voluntarily applied to the Board of Governors for member-

ship and have been admitted to the System.

372, The Federal Reserve Banks extend credit to member banks.

373, The Federal Advisory Council advises the Board of Govermors on general
business conditions and other mattexs within the Board's jurisdiction., There
are 12 members. The board of directors of each Federal Reserve Bank selects

one merbex annually.

374, Natiomal banks are a pederal creation, dating back to 1864, Their
status as such carries with it many substantial benefits: they hold the
exclusive privilege within the banking community of using the word "national"
in their titles; they automatically receive the benefit of Federal Deposit
Insurance Corporation deposit insurance; they are members of the Federal
Resexrve System; and they are protected by Federal statute from certain forms
of State taxation. Between 1960 and 1971 the total resources of the national
banks increased from $140 blllion to $376.5 billion.

375, The members are stockholders in the Federal Reserve Banks.
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One of the Board's most important tasks is to regulate its member

banks. It determines general monetary, credit, and operating policies

for the system as a whole. Italso sets the requirements for reserves to be

maintained by member banks against deposits and limits the interest
376

rates which may be paid by member banks on their savings deposits.

B. Federal Depogit Insurance Corporation (FDIC)

The Federal Deposit Insurance Corporation was originally created
377
on June 16, 1933, as Section 12B of the Federal Reserve Act, The
378

Corporation automatically insures deposits of member banks of the

Federal Reserve System. It also insures State-chartered, non-Federal

Reserve member commercial banks and mutual savings banks which volun-

379
tarily apply for and are granted the benefits of FDIC insurance.

C. Office of the Comptroller of the Currency (COC)
The Office of the Comptroller of the Currency in the Department of
380

the Treasury was created in 1864 by the National Bank Act. COC charters

376, Members of the Federal Reserve System have access to its discount
facilitles, free currency and coin shipments from Federal Reserve Banks,
free examinations, and various financial publications which allow each
bank to evaluate its financial status. Interview with John E. Ryan,
Bupervisory Review Examiner, Division of Supervision and Regulation,
Board of Governors of the Federal Reserve System s Feb, 21, 1974,

377, 12 U.S.C, 8 1811 ot seq. (1970). Subsequently, Section 12B, as
amended, was withdrawn and made a separate act, the Federal Deposit
Ingurance Act, on September 21, 1950.

378, The Corporation reimburses depositors of any insured bank which closes
without making adequate provision to pay the claims of the depositors,

L;ﬂ:. 29 of December 1972, 98.4 percent of all commercial banks in the
nited States, and over two-thirds of all mutual savings banks, parti-

cipated in Federal deposit insuranc p irance
€, Federal Deposit I ance
Corporation, Annual Report, 1972, p, XIT, S

380,12 Uv,5,Cc. B 1 (1970).
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381
and eupervises this country's 4,600 national banks and branches.  As

administrator of national banks, COC is responsible for the execution
of laws relating to these banks and promulgates rules and regulations
governing their operations, A principal function of COC
is examination and supervision of national banks. .

Approval of the Comptroller is required for the organization of new
national banks, conversion of State chartered banks into national banks,
consolidations or mergers of banks where the surviving institution is a

national bank, and the establishment of branches by national banks.

381, The supervision of national banks drew these comments from one of
the Nation's foremost administrative law authorities:

Probably the outstanding example in the Federal Government

of regulation of an entire industry through methods of super=
vision, and almost entirely without formal adjudication, is

the regulation of national banks. The regulation of banking
may be more intensive than the regulation of any other indus=
try, and it is the oldest system of economic regulation. The
system may be one of the most successful, if not the most
successful. The regulation extends to all major steps.in the
establishment and development of a national bank, inecluding
not only entry into the business, changes in status, consolida-
ticns, reorganizations, but also the most intensive supervision
of operations through regular examinatioa of banks, K. C.
Davis, Administrative Law Treatise, §4.04 (1958).

382, In addition, the Comptroller is authorized to examine each none
national bank gn& trust cgmpany in the District of Columbia (12 U.S.C.

8 42), Although examination is an important fumction of each of the
financial regulatory agencies, overall, it is more important to the
Office of the Comptroller of the Currency, as GOC has fewer other
responsibilities,



138

D. Federsl Home Loan Bank Board (FHLBB)

While national and State banks are regulated, insured, and supervised
by three separate Federal agencies, building and loan, savings and loan,
and homestead associations and cooperative banks are controlled only by the
Federal Home Loan Bank Board, which supervises the operation of 12 regional

Federal Home Loan Banks (FHLB's), charters Federal savings and loan associa-

tions, and insures savings accounts through the Federal Savings and Loan
383

Ingurance Corporatfon (FSLIC).
384

The Federal Home Loan Bank Board was created by the Federal Home

Loan Bank Act of 1932. The act provides for the establishment of up
to 12 Federal Home Loan Banks throughout the country whose function is to
lend money to their members. The kinds of financial Imstitutions eligible

for membership in the Federal Home loan Banks include savings and loan associations,

383. Parallel to the Pederal Reserve System's Advisory Council (see note 373,
supra), the Federal Savings and Loan Advisory Council is an independent,
statutory advisory body to the FHLBB in its administration of the FHLB's

and the FSLIC.

3B4. The FHLBB is an independent Federal agency headed by a three-member
Board which is appointed by the President for 4~year overlapping

terms and 1s confirmed by the Senate. the Board also serves as the Board
of Directors of the Federal Home Loan Mortgage Corporation which was
established by the Emergency Home Fipance Act of 1970 to operate a second—
ary market in conventional mortgages.

365. There are three statutes tha
t provide separate aud distinct authority for
:igﬁiixdoléoi; as::;iation regulation: the Federal Home Loan Bank Act azr_horizes
£ the members of the Pederal Home Loa
{ﬁi: 3917:2) ; t:e National Housing Act (12 u.s.g.“snf?lz‘g ﬁ%7gi§'§;o€1cllﬁlf§‘§‘
v 193?(13.;. ;nsug a;s;:é.zci(.gggoi?aured by FSLIC; and the Home Owners Loan
.S,C. provides FHLB b
powers over federally-chartered savings and loan asgo:i:l:i:nsfond ranee of

W s . -
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386
savings banks, and Insurance companies.

In order to qualify for
membership, an institution must make long term mortgages, be duly
organized under the laws of any State or of the United States, and be
subject to inspection and regulation under the banking laws, or similar
laws, of any State or of the United St:;a.tes. All federally-chartered
savings and loan institutions must be members of their region's Federal
Home Loan Bank as well as insured by the Federal Savings and

Loan Insurance Corporation (FSLIC). State-chartered savings and

loan companies may also voluntarily apply for and receive FSLIC {nsurance,

All FSLIC insured institutions are Bank members.

386, Under the Federal Home Loan Bank Act members may also include
building and loan associations, homestead associations, and cooperative
banks. These are simply other names for savings and loan assoclations.

387, The Federal Savings and Loan Insurance Corporation was created in
1934 by the National Housing Act. 12 U.S.C. § 1725,
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The FHLBB assures the safety and soundness of member associ-
atione by checking appraisals and accounting practices, Other
dutdes of the Board include regulating the Interest that can be paid
on savings accounts, approving applications for bank mergers, and
regulating the accuracy of member institutions’ advertising. Benefits
of membership in the system include access to data processing of mortgage and
saving accounts, time deposit and securities safekeeping facilities,
economic research and investment management services, and most importantly,
advances of funds from Pederal Home Loan Banks and the transferral of

funds by these banks from one regional Federal Home Loan Bank to anoth
er,
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The FHLBB is probably second only to the Department of Housing

and Urban Development (HUD) in number and importance of activities

rel

ating to housing end community development. The majority of home

mortgageé are made by savings and loan associations, most of which

388

come under the supervision of FHLBB.

Eo Distribution of Respunsiﬁilities Among the Regulatory Agencies

The banking responsibil

Figure 1: the Comptroller of the Cuzxency supervises natio:

Federal Reserve System provides aembershi
regulates those Sta
as members;
banks, State member bank:

member, FDIC~insured banks.

388, The savings and home f£inancing {ndustr
of private funds to f£inance construction an
vwhich FHLBB has supervisory responsibility,
FSLIC insures the funds of over 53 million
institutions up to $20,000.
billion in savings capital.
amsociations closed $51.4 pillion in loans.
Board, News (June 22, 1973).

These funds represe
In 1973, all operat

the Federal Deposit Insurance Corpot

{ties of the COC, FRS, and FDIC are summarized in

nal banke; the

p to all national banks and

te banks which have voluntaxily joined the system

arion insures natiomal

s of the E‘éderal Reserve System, and State non-

y-ethe country's major socurce

4 purchase of housing--over

is a

$216 billion industry.

savers in 4,178 member

Fed:

nt in excess of $209
ing savings and loan

eral Home Loan Bank



Although the banking functions of the three agencies are over-

lapping, their examination responsibilities, which are prescribed
390
by law 389“8 1imited to groups of banks fitting into the following
»

categories: fational banks, which are examined by the Comptroller of the

Currency; State member banks, which are examined by the Federal Reserve

System;and State nommember banks, which are examined by the Federal Deposit
391
Insurance Corporation,

389, Authorization for COC examination of national banks s outlined’

in 12 U.S.C. § 481. Authorization for Federal Reserve Banks'

examination of State member banks in their distriats is outlined in

12 U,S.C. 8 483, Both sections are derived from the National Bank

Act of June 3, 1B64, ch. 106 8 5, 13 Stat, 100 (codified in scattered
sections of 12,18 U.8.C, (1970)). The Federal Deposit Insurance

Corporation receives authorization for examination of State nonmember banks
of the System in 12 U,5,C, § 1820, It is given the authority to examine
other imsured banks only in special instances and only for insurance puvposes.

390, The distribution of examination responsibilities of the Federal
financial regulatory agencies is shown by circles in Figure 1, p, 143 infra,

391, The examination reports on any given bank are often shared among
the Federal agencies having regulatory authority over-that bank, There
is some doubt as to the efficiency of the division of the supervisory
authority among the COC, FRS, and FDIC because of these agencies'
fallure to share, in a timely manner, information on suspected problems
arising in the examination process, Kohlmeier, supra note 369.

Figure 1

pistribution of Responsibilities of Bank Regulation of the Federal
Financial Regulatory Agencles

Supervision Membership

National Banks

State Member Banks
FRS

State Nonmember Banks
FDIC Insured

Insurance
coc* FRS FDIC
FRS* FDIC
FDIC*

*In addition, the regulatory agency
has examination responsibility,
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The three regulatory functions of providing supervision, membership,
and insurance to gavings and loan associations are all concentrated in the
Federal Home Loan Bank Board, which consists of the Federal Home Loan Bank

Board, the Federal Home Loan Banks, and the Federal Savings and Loan Insurance
392

Corporation. The three types of savings and loan associations which

receive these services and the component parts of the FHLBB which pro-

The Federal Home Loan Bank Board

vide them are summarized in Figure 2.
393

examines all of these savings and loan associations.

392, These arei federally-chartered; State-chartered, FSLIC-in d
State-chartered, uninsured by FSLIC. ‘ sured, and

393, The Federal Home Loan Bank Board's examination responsibilities
are shown by circles in Figure 2, p. 145 infra. P
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Figure 2

pistribution of Responsibilities for Savings and Loan Association
Regulation of the Federal Home Loan Bank System

Supervision Membership  Insurance

FHLBB . FHLE FSLIC
Federally chartered savings
end loan associations ® X X
State chartered FSLIC- O
insured X - X
State chartered uninsured *
by FSLIC O X

X = regulatory responsibility

O = examination responsibility

Only for FHLB members

*
n
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11, Civil Rights Responsibilities
A. Nondiscrimination in Mortgage Lending to Minorities

1, General

The Federal financial regulatory agencies are responsible for ensuring

that the institutions they oversee are in compliance with applicable laws

and regulations. One of the laws applying to banks and savings and loan

associstions, and which the regulatory agencies are thus responsible for
394

overseeing, is Title VIII of the Civil Rights Act of 1968.

Section 805 of the Civil Rights Act of 1968 provides that it is
wnlawful for any bank or building and loan agsociation to deny a loan
or other financial assistance for purchasing, constructing, repairing,

race, color, religiom,
396
for such institu=

or meintaining a dwelling because of the applicant's
395

or national origin. That section also makes it unlawful

Z::l;.DOvezall responsibility for administering Title VIII is assigned to
e Department of Housing and Urban Development. See Chavter I
. De
of Housing and Urban Development, Section VIC Supra. ’ percnent

395, In August 1974, the Housin, it A7 1974 amended
. g and Community De elopmem: Act of
Section 805 of the 12968 act to 1 =

nclude a prohibition against dis

396, Section 805 also g

pplies to insurance compapiss and any other
corporation or enterprise whose business consists in whole zr in part
of making real estate loans.

©inn

RN
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tions to discriminate against borrowers on the grounds of race, color, religion,
or national origin in fixing the amount, interest rate, duration, or other
terms and conditions of such a loan. Additionally, the Federal financial
regulatory agencies are charged with administering their programs and activities

ating to housing and urban development in a manner affirmatively to further

rel
397

the purposes of fair housing.

Pursuant to these responsibilities, each of the four Federal
financial regulatory agencies has published requirements applicable
to regulated £inancial institutions which engage in extending real
astate loans. These institutions must display prominently an equal

housing lender poster. The poster must be designed in accordance

with published regulations of the agencies, which have been approved by
the Department of Housing and Urban Development. 8It must attest to the
institution's policy of compliance with the nondiscrimination requirements
of Title VIII. It must include also the address of HUD as the agency to be

notified concerning any complaint alleging a violation of the nondiscrimi-

nation requirements of Title VIIIL.

397, Section 808(d) of the Civil Rights Act of 1968 so charges all Federal
departments and agencles. Recently FDIC wrote to this Commission's Staff

Director:

You will note that the statute relates to "programs and
activities relating to housing.”" It {8 our position that
this Corporation has no programs and activities relsting
to housing within the meaning of that statute., We do,
however, recognize that affirmative action programs may
be encouraged absent speclfic statutory authority through
such means as policy statements gnd guidelines. Letter
from Reford J. Wedel, Deputy General Council, FDIC, to
John A, Buggs, Staff Director, U.S. Commission on Civil

Rights, Oct. 24, 1974,

398, HUD's regulations for the 1obby motice of nondiscrimination were
firat published on February 16, 1972. (See 24 C,F.R. § 110.) A ssmple
poster appears on p. 149.infra., Im addition to the information provided
on that poster, the FHLBB poster informs persans who believe they have
been discriminated agaimst that they may discuss the mstter with the

manggement of the offending {nstitution,
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Moreover, any regulated institution which directly or through

third parties engages inr any form of advertising of real estate lending

services must prominently indicate in the advertisement that it makes

loans without regard to race, color, religion, or national origin. The

regulated Iinstitutions are also prohibited from using in

advertising any words, phrases, or symbols which express or imply a dis-
criminatory preference or policy in violation of Title VIII. Additionally,

written advertisements must include a facsimile of the '""Equal Housing Lender"

399
logotype in order to increase public recognition of the nondiscrimination

requirements and guarantees of Title VIII. For COC, FDIC, and FRS, the poster

and advertising provisions are the only requirements placed on their regulatees,
400
These requirements were published in the form of policy statements,

e,

399, The logotype is the equal housing symbol shown in the sample poster on
Ps 149 infra,

400, The policy statements were first issued in Decemb! £ 1971, A£l
1 ember o . ter
gzrnesizsei:éagzzsno: th;ggeﬁgﬂ of the advertisement and lobby notices
requirements to cogfe gx_grl_a), the regulatory agencies redesigned their
lished at 37 Feg. o Orm to HD's standards. (OC's requirements are pub-
published at 37 Reg. 10518 (May 24, 1972), FDIC's requirements are
Fed. Reg. 8908 (May 2, 1972). FRS's requirements are

published at 36 Fed.
8578 (apr. 28, 1%).&%' 25168 (Dec, 29, 1971) as amended by 37 Fed, Reg,

EQUAL HOUSING
LENDER

We Do Business in Accordance With the
Federal Fair Housing Law

(T IS ILLEGAL, BECAUSE OF RACE, COLOR,
RELIGION, OR NATIONAL ORIGIN, TO:

® Deny a loan for the purpose qf purchasing,_ constructing,
improving, repairing or maintaining a dwelling or

iscriminate in fixi ' interest rate,
M Discriminate in fixing of the amount, in
duration, application procedures or other terms or
conditions of such a lpan.
BEEN DISCRIMINATED

i BELIEVE YOU HAVE :
) Xg:lNST,YOU MAY SEND A COMPLAINT TO:

istant Secretary for
Desll‘\asri:rs;:wt of Housing and Urban Development,

Washington. D.C. 20410.
or call your local HUD or FHA office.

Equal Opportunity,
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thereby 1imiting the sanctioms which may be used if the requirements are

on the other hand, issued the lobby poster and

1
violated. FHLBB,

gdvertising requirement as part of more extensive nordiscrimination

402

regulations which are fully enforceable.

2. Affirmative Requirements

Although the lobby and advertisement notices of nondiscrimination are

useful tools to inform the public of the prohibition against discrimination

in mortgage finance, they are not sufficient for ensuring against such

diserimination. Much of the discrimination against minorities which occurs

in mortgage financing is deeply ingrained in the practices which are followed

403

by banks and savings and loan associations. The types of discrimination

vhich oceur vary and may include, for example, outright refusal to make
loans to minorities.w&the refusal to extend credit to minorities for homes
in residential areas occupied by nonminorities, the refusal to make loans
to nomminorities in areas occupied by minorities, the refusal to meke

any loans in certain geographic areas (redlining), and the designation of

certain areas as the only ones in which loans will be made to minorities.

401, When the policy of a Federal financial regulatory agency which is mnot
included in & regulation is violated, cease and desist powers cannot be
used, In contrast, if a regulation is violated, the agency may use the full
range of sanctions available. See Section V infra, for a further discussion
of those sanctions. ’ T

;’3131"1‘11:3:3 ;e v;l;télons aresgaiasc?ssed further in Section IIA3a infra, and are
ished a Ped. Reg. Apr. 27, 1972) as amended at 37 Fed. Reg.
8865 (May 2, 1972). ) 8

403, See D.A. Searing, "Discrimination in Home Finance" 48 Notre Dame
Law. 1113 (1973). -

404, Id. Searing comments that this type of outright discrimination is
seldonm practiced today,

1

]

|
g

foran
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405

gome of the discriminatory practices are more subtle. For example,

in order to determine a client's ability to repay a loan, the imstitution

pay rely on credit checks by credit bureaus which make discriminatory judgments

406
in assigning credit ratings. Similarly, arbitrary refusal by a bank to

congider stable Ilncome from a second source such as overtime or spouse's
employment often diseriminates against minorities.

Nonetheless, the Federal financial regulatory agencles have not yet
required the institutions they oversee to anmalyze their own activities in

order to ess the extent of discrimination in their mortgage finance trans-
9% B8 4os

actions. FHLBB, however, in a codified statement of poliey, has advised

PHL Bank member institutions to examine their underwriting policies to insure

that they are not unintentionally discriminatory in effect. Nome of the agencies
40

. 9
has requixed the institutions to take positive action to overcome any deficlencies.
Thus, the institutions are not required to develop a written affirmative action
program which would include such steps as the advertisement of available money

in the minority press, the provision of bilingual services, and the appointment

of a fair housing officer. 410

405, Id. and U.S. Commission on Civil Rights, Mortgage Monmey: Who Gets It?

A Case Study in Mortgage Lending Discrimination in Hartford, Connecticut
(1974) /hereinafter cited as Hartford report/.

406. Discrimination in credit checks is discussed in S.N. Sesser, "Big Brother
Keeps Tabs on Insurance Buyers,” New Republic (Apr. 27, 1968).

407, Such an assessment necessitates the collection and analysis of
racial and ethnic data, including data on the number of loans made to
minorities and on the racial-ethnic composition of the neighborhoods for
which the loans are made. Even without such data, however, banks should
be required to make and analyze estimates on the racial-ethnic composition
of its borrowers. Racial and ethnic data collection is discussed further
on pp. 188-190 infra.

408, This policy is discussed further on p. 154 infra,

409. The Federal Home Loan Bank reviews any written policies of nondis-
crimination developed by its member institutions. Since FHLBB does not

set standards for these policies, and in fact does mot hold the existence
of such policies as mandatory, FHLBB's actions are no substitute for an
affirmative actions are no substitute for an affirmative action requirement.

410, In a large bank, this might be a full-time position with program and
support staff. Inm smaller banks, it might be only a part time position.



152

3, Regulations

The Federal Home Loan Bank Board ie the only financial regulatory
agency which has extended the fair housing requirements it places on
regulated institutions heyond the mere advertising and poster require-
ments concurrently agreed upon by the four Federal financial regulatory
agencies, In fact, it 1s the only regulatory agency to have issued any
requirements in regulation form. The Federal Deposit Insurance
Corporation proposed regulations which were never adopted, Neither the
Federal Reserve System nor the Comptroller of the Currency has issued or

even proposed fair housing regulations or any other policy statements

to supplement the poster and advertising requirements

4, Federal Home Loan Bank Board Regulationsg

On Aprii 27, 1972, th
- o , 1972, the Federal Home Loan Bank Board published re~
gulations  which contained two important fair housing innovations: (1) a
prohibition againet discrimination baged on the ractal, ethnic, or
’

religious composition of the neighborhood for which the loan was being

411. 37 Fed,
at 12 c.%ﬁ.'%sfiaaga (4pr, 27, 1972), These regulations are also published
disczimination In !m_,l_s_g. The regulations also contain a provision for pon-
The regulations vetep Ogment by member institutions. Ses pp. 164-165 1 fmm
proposed zegulations ‘l;:r:i::::nga{;ow“d form on January 19, 1972 7 Trnx—eli'
form, ex y the mame as th -
racial af.;p::::ﬁ dﬂa‘t proppsed regulations included ?x.'iequpit':'iezt::esd fg::' £inal
regulations. The mgsc;g:;;izz g:ich :fte not published in the final

e
regulation pending further study. sgevgeeﬁz:igs gif:l;at section of the

e i - ~

ey
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12
sought» snd {2) a prohibition against discrimination in the preappli~

cation phase of the mortpage-lending process on the grounds of race, color,

religion, or national origin. In addition, the regulations contain a

e
412, This provislon prohibits redlining, In early February 1974, the Board's
office of General Counsel stated that this provision prohibited appraisers,

when assegsing property values, from taking into account information about the
ethnic composition of the neighborhood or its changing character. The Office

of General Counsel ruled that any lender which utilized appraisal forms call-
ing for such information would be in violation of this provision. The General
Counsel issued this ruling after the National People's Actlon on Housing, the
citizen's Action Program, and the Southwest Community Congress (three ccalitions
of white ethnic community groups in Chicago) complained about the use of such
forms, asserting that the forms assisted in discrimination against members of
their groups. In late March 1974, the General Counsel i{ssued amother important
legal opinion which dealt with the application of the Board's nondiscrimination
regulations to the practice of redlining. The General Counsel concluded:

...that the practice by member institutions of refusing to
extend credit, and the practice of extending credit on terms
which are less favorable than those usually offered, to
borrowers whose security property is located within a pre-~
determined geographic area or areas, because of the location
of the property, violate section 528.2(d) if such practices
have discriminatery effect against members of racial, ethnic
or religious groups. Attachment to letter from Richard Platt,
Director, Office of Housing and Urban Affairs, to John A.
Buggs, Staff Director, U.S. Commission on Civil Rights,

Oct. 24, 1974.
419, This prohibitiom 1s &n attempt to prevent the discriminatory discouragement
of potential minority applicants from filing a written application. The
regulations state:

No member institution shall refuse ar decline to.. .consider

any application, request, or inquiry with respect to [a

mortgage or home improvement loan or other servicel...
because of the race, color, religion, or national origin

of any...person who
(a) Mskes application fox any such loan...

(b) Requests forms or papers to be used to
make application for any such loam...

(c) 1Inquires about the availability of such
Joana. ... {12 C.F.R. B 528.3 (1974)]
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prohibition against racial, ethnic, and religious discrimination in

lending services other than mortgage financing.
On December 17, 1973, FHLBEB published guidelines to assist savings

414

and loan institutions in implementing these regulatlons. The guidelines
415

encourage careful monitoring of loan underwriting standards to ensure
that they are not discriminatory. They state that each applicant's credit-
worthiness should be evaluated on an individual basis without reference to
presumed characteristics of a group., They specifically warn that, "The
use of lending standards which have no economic basis and which are discrimi-
natory in effect is & violation of law even in the absence of an actual
intent to discriminate,” e

The guidelines outline what the Board considers improper emphasis
on an applicant's past borrowing history, For example, an isolated experi-
ence in the distant past is not accepted as ground for denial of a loan if
subsequent experience and present circumstances indicate stability. The
Board indicates, too, that a policy favoring applicants who have pre-
viously owned homes may perpetuate prior discrimination., Moreover, the
guldelines state that the denial of a loan in a neighborhood solely
because of its age, income level, or racial composition 1is also
recognized as belng potentially discriminatory, since minority group persons

———— -

414, 38 Fed, Reg, 34653 (Dec, 17, 1973),

at 12 G,F.R, § 531, These regulations are also published

415, Underwriting standards
are the criteria used by lending institutions to
determine whether or not to issue a loan to an applzcant. ¢

416. 12, C,F.R, § 531.8(b),
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are more likely to purchase used housing and to live in low-income neighbor-
: 417
hoodse

The guidelines further call for the savings and loan associations to

consider the applicant's supplementary income in ascertaining his or her

ability to repay a loan. They state that statistics show that minority

group members and low= and moderate~income families rely more often than

others on such supplemental income. Finally, the guidelines contain a

prohibition against sex discrimination ip all lending activities of
419.

regulatees. The Federal Home Loan Bank Board regulations and pursusnt

guidelines are an important step toward the development of a fair housing

program. Neither the guidelines mor the regulatioz; f however, go far enough,

as they lack requirements for affirmative action; racial, ethnic, and sex data

collection; compliance reviews; and enforcement.

417, 12 c.F.R. § 531.8(c)(4) (1974).

418, Supplementary income includes income from overtime, a second job,

or an investment.

419,See pp. 159-162 infra for a broader discussion of the section of the guide=
lines dealing with sex discrimination. .

: ction 1s discussed in Section TIA2.

e ool e an ¢ data collection is discussed in

supra; the need for racial and ethni
Section 1V infra; FHLBB review of the fair housing practices of financial

institutions is discussed in Section III infra,
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b. Federal Deposit Insurance Corporation Proposed Regulations

In September 1972, the Federal Deposit Insurance Corporation

published proposed regulations to supersede its 1971 fair housing
421
policy statement.

and were stronger than the FHLBB-adopted regulations to the extent that

They incorporated the elements of that statement

they included a requirement for regulatees to collect raclal and ethnic
data, a requirement that regulatees appoint fair housing officers, and
422

provisions for enforcement., The proposed regulations, however,
423 424

were inadequate. In December 1972, FDIC held a 2-day hearing on

421, 37 Fed. Reg, 19385 (Sept, 20, 1972), This proposal was entitled
Fair Housing Lending Practices. This is similar to the FHLBB's original
proposal for regulations. See note 411 Ssupra. FDIC, however, added
provisions for a fair housing officer and for enforcement.

422, Section 338,8 of the proposed rulemsking stated that violations of
Title VII and of any provision of the proposals constitute violations

of law within the meaning of Section 8 of the Federal Deposit Insurance

Act, Section 8 of this act permits cease and desist orders to be issued by
the Board in the event of violations of the law and provides for termination
of deposit insurance sanctions when there is noncompliance with the cease
and desist order.

423, Like FHLBB's regulations and guidelines, they lacked i
a requirement for
;:fi:ga;:veia?tionfand |?omp].ilemce reviews. éee nZte 420 sugra.:1 They also
ovisions for the prohibition of sex di
1n Tegulatees' hiring peocrionsy ex discrimination and nondiscrimination

424, The testimony from the hearin
g is contained in the FDIC publication
Proposed Fair Housing Lending Practices Re ulations, Hearin gefore the ’

Federal Deposit Insurance Corporation Dec, 19 and 20, 1972,
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its propesed regulations. This hearing was held in part because

of a petition filed by the Center for National Policy Review on
425 . -

pehalf of 13 public interest groups. Witnesses included

representatives of the petitioning organizations; other civil rights, public

snterest and women's rights organizations; Federal and Stéte agencies; and banks

e ———

£25. The petirioners requested esch agency to invoke its rulemaking
authority "for the purpose of establishing a fair and effective

system of preventing racial discrimination in home mortgage finance."

The petitioners urged the collection of racial and ethnic data (see
section IV, pp. 188190 infra). The petitioners also recormended that the
financial regulatory agencies provide for the documentation of all applications
which were made in person but had not taken the form of a written request.
Purther, they requested that each builder or developer to whom a short
term construction or long term mortgage loan is made be required to file
with the lender a written assurance providing that the dwellings financed
will be sold or leased without discrimiration., The petitioning organiza-
tions were: The American Friends Service Committee, the Housing
Association of Delaware Valley, the Housing Opportunities Council of
Metropolitan Washington, the Leadership Council for Metropolitan Open
Communities, Metropolitan Washington Planning and Housing Associationm,
Inc., National Association for the Advancement of Colored People,

National Association of Real Estate Brokers, the National Committee
Against Discrimination in Housing, Inmc., National Urban Coalition,
National Urban League, Inc., the Rural Housing Alliance, the Washington
Center for Metropolitan Studies, and the League of Women Voters of the
United States. The Center for National Policy Review is a nonprofit
organization for research and reviey of national policies having urban and
racial implications. It is affiliated with the law school at the Catholic

University of America in Washingtom, D.C.

sentative for the American Bankers Association stated that he
the association's more than 13,000 member banks.

The representative acknowledged that "there may be some isolated instances

of discrimination in real estate lending by banks, but our Association is
unavare of any, as none have been brought to our attention." Therefore, the
representative concluded that it was unnecessary to saddle the banking industry
with the requirements of the proposed regulation in the absence of a showing of
discrimination by banks. FDIC, Proposed Fajr Housing Lending Practices,

Hearing before the Federal Deposit Insurance Corporation, Dec. 19 and 20, 1972,
at 77. The representative speeking for the National Association of Mutual
Savings Banks approved the adoption of the proposals, on the condition that
similar proposals be adopted by the other three Federal financial regulatory
agencies Id. at 108. The representative for the New York State Bankers
Association disapproved the racial and ethnic data collection requirement,
atating that it would place too great a burden on bank personnel. Id, at 116.

426, The repre:
was speaking on behalf of
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and savings and loan associations. Their testimony provided FDIC

with ample information to make its final decision concerning the

proposed regulations. However, over 22 months later FDIC was still

attempting to determine what form the regulations would take.

hearings, FDIC reviewed the arguments presented and
52Zarggélggéngogﬁusﬁnsﬂgs’to whether there were sufficient legislative

bases for having issued the proposed regulations. Interview with Roger A.
Hood, Assistant Genmeral Counsel; Paul M. Horvitz, Director of Research;

F. D. Birdzell, Attorney; Edward Roddy, Director, D:Lvisj_.on of Bank Super=
vision; Joe S. Arnold, Acting Assistant Director, Administration; and John
Stathos, Deputy Director, Division of Bank Supervision, FDIC, Dec. 19, 1973,
The Corporation refused to provide the Commission with copies of memoranda
of its conclusions, stating that "these are internal staff memoranda" and
it did not feel it was appropriate to release them. ILetter to Cynthia N,
Graae, Assoclate Director. Office of Federal Civil Rights Evaluation, U.,S.
Commission on Civil Rights, from Roger A, Hood, Assistant General Counsel,

FDIC, Jan. 8, 1974, 1In a recent communication, FDIC informed this Commiggions.

We believe that we have basic authority to
promulgate regulations generally aimed at
implementing those provisions of Title VIII
and particularly section 805 thereof (42 U,s.C.
§ 3605) prohibiting discrimination by banks
and other financial institutions in the
financing of housing,

Our principal concern goes to the type of

regulation which would be most useful in

achieving the desired ends, Specifically,

as a result of the December 1972 hearings...
analysis of public comment, and extensive

staff consideration both internally and inter-
agency, on the proposed regulations » it be=-

came clear that such regulations may not achieve

the end desired, principally because of deficiencies
in the portion thereof dealing with recordkeeping.
Hence, in cooperation with the Comptroller of the
Cutrency, the Board of Governors of the Federal
Reserve System, ang the Federal Home Loan Bank Board,

coubination of several 8ystems that might, if
incorporated in g regulation, be most useful
in monitoring compliance by régulated institu~
tions, Wedel letter, Supra note 397,

The pilot project is discussed in detail on pp. 188-190 infra,
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B. Nondiscrimination in Mortgage Lending to Women

Discrimination against women in mortgage finance ia
widely prevalent. TFor example, the arbitrary_refusal of
pany savings and loan associations to count the full amount of a
working wife's income in assessing a couple's ability to repay a mortgage

loan was documented by a survey conducted by the Federal Home Loan
428
pank Board in 1971 regarding practices of savings apd loan

sssociations in all lending services. The survey revealed that 25 per-

L}
cent of the respondents would not count any of a 25~year-old married woman's

income if she has two school-age children and holds a full-time secretarial

429

position. More than half of the mortgage lending Institutions would limit

428, Federal Home Loan Bank Board, Results of 74 Questionnaires Returmed,
undated internal report.

loan
150 inguired about the effect of marital status on a
iggiizl;:tg?gigibility but did not tabulate the results of that question.
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430
credit to 50 percent or less of her salary. Other forms of sex dig-

Discrimination against women in mortgage finance is also
crinfnation include refusal to lend to 8 married woman in her own name,

serious because of its relationship 1O diserimination against racial
investigation of a wife's birth control practice in connection with a

and ethnic minorities. For example, a higher proportion of minority
mortgage loan application, reluctance or refusal to meke loans to widows

431 than wonminority families rely on the wife's salary for part of the
and divorced women who have no credit record in their owm name, uge of

family's income and thus would need to rely on the wife's income in
different standards for credit spplications of single women than for applications 433

432 purchasing a home.
of single men, and requiring cosigners for single women but not for single men,

Prior to the passage of the Housing and Community Development Act in

August 1974, which amended Title VIII of the Civil Rights Act of 1968
430, Ou the basis of a mortgage f£inance study conducted in Hartford,
Conn., thls Commission found that sex discrimination was more

blatant than racisl and ethnic discrimipation. The study revealed
that traditional mortgage lending policies followed by Hartford
mortgage lenders require sex discrimination, For example, as a
matter of policy, the lenders often refuse to use a woman's income

as a basis for making & loan. The lenders operate on the assumption
that women are greater credit risks than wen of comparable income and Boazd
ewmployment status. The survey disclosed that varying degrees of ez
discrimination were practiced by different institutions and even by

loan officers within the same institutions. Hartford report, supra
note 405

to include a prohibition agalnst sex discrimination, the only agency
which acknowledged that it had responsibility for ensuring against
sex discriminatfon in mortgage £inance was the Federal Home Loan Bank
THLEB's guidelines included & statement that discrimination
baged on sex or marital status impedes the achievement of “the

objectives of Federal laws intended to promote sound, economical
34
431, Divorced or widowed women often will not have credit records in 4

home financiag," and noted that such discrimination, “may violate
their own names, since they were likely to have been denied credit 41n
their own names when they were married.
432, For example, the results of a questiom how that in 1973 the
District of Columbia Commission on %he Sitgt‘:xgig% %?uiiﬂégtigvbfwﬁiage 433, Data from the Bureau pf Labor Siatiitic:iz‘;s is 54.0 percent
lending institutions revealed that policles relating to sex and marital labor force participation rate for w no;b:ynonmimrit? wives.
status of applicants vary among the institutions in the Washington as contrasted with a &1.2 percent rat}i Characteristics of the Labor
metropolitan area. Among the findings of the survey, based onm the Department of Labor, Marital and Family

answers of 50 respondents, were that:

Force, March 1973, in press.

1. Prequently sex and marital status determine whether 43, 12 C.F.R. § 531.
or not mortgage applications will be acted upon favorably.
2,

Alimony and child support are often discounted as
valid sources of income, regardiess of their reliability.

3.  Working wives' salaries are often not fully counted as
part of a family income.

4. Bome institutfons ask applicacts about their parental
plans and birth control practices.

Government of the District of Columbia, Commission on the Status of Women
Sixth Annusl Report, 1973, ' © ’

e mre— T
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constitutional provisions which guarantee equal protection of the
law for all persons.” 4 These statements concerning sex
discrimination, however, were only advisory. and, unlike FHLER's
regulations,could not be enforced. The Board's regulations did
not include any reference to sex discrimination but were limited to
the Civil Rights Act of 1968 before it was amended to prohibit
discrimination on the basis of sex.

The other three Federal financial regulatory agencies have been
less progressive. They have indicated merely that they would
support a Federal law prohibiting sex discrimination in mortgage
financing but state that without a law they have had no authority to

436
enforce such a prohibition upon their regulatees,

435, 1d.

436, Interview with C, Westbrook Murphy, Deputy Chief Counsel, COC,
Dec. 12, 1973; Hood interview, supra note 427; and interview with

John E. Ryan, Supervisory Review Examiner, Division of Supervision
and Regulation, FRS, Feb, 21, 1974. Wedel letter, supra note 397,
In that letter, FDIC stated:

«.oWe felt that in view of the fact that the

Civil Rights Act of 1968 nowhere mentioned
discrimination based upon sex, we lacked the
authority to issue regulations concerning such
practices, This question has now been resolved
by enactment of the Housing and Community Develop-
ment Act of 1974, Section 808 thereof prohibited
sex :’iiscrimination including the discounting of a
wife's income by lenders and the Act also amended
Title VIIT of the Civil Righte Act of 1968 to pro-
hibit sex discrimination in real estate lending.

TRerefore, any regulation
» Which may eventuall
s:liss:::zlgy the forporation to implement 'l‘it:lg
s contain provisio
discrimination, Id.Pr °e relacing to sex
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C. Nondiscrimination by Builders_and Developers

Section 804 of the CLlvil Rights Act of 1968 makes it unlawful to dis-
crininate in the sale or leasing of housing. This section applies, of course,
to builders and developers who market the dwellings they construct. Neverthe-
less, FRS, FDIC, and COC continue to maintain that they do not have the gtatu-
tory aut{writy to require banks under their gupervision to impose nondiscri-~
mination requirements on builders and developers to whom they lend money for
housing construction. w7 FHLBB alore does not make such a statement, but

it still has not issued rules or regulations directing its regulatees
to impose nondisecrimination requirements on builders and developers to which

they make loans. Ore reason given for asuch inaction is that the problems

of monitoring its regulatees to ensure their policing of builders and deve-
438

lopers would be tremendous.
Indeed, such monitoring would be a difftcult task, although with

cooperation from the other Federal finmancial regulatory agencies, HUD,

the Veterans Administration,and the Farmers Home Administration (FmHA)
439

at the Department of Agriculture, this task could be less onerous.
As of April 1974, however, none of the financial regulatory agencies
had required banks to insert customer nondigcrimination requirements

in their loan agreements with builders and developers.

——

437, Ryan interview, supra note 436; FDIC response to U.S. Commission on
Civil Rights April 1973 questionnaire, contained in letter from Frank Wille,
Chairmen, FDIC, to Stephen Horm, Vice Chairman, U.S, Commission on Civil

Rights, May 25, 1973, and Murphy interview, supra note 436.

438, Telephone interview with Robert Warwick, Deputy Director of the Office
of Housing and Urban Affairs, FHLEB, Mar. 7, 1974.

439, HUD requires the builders and developers it assista to develop written
affirmative marketing plans, See Chapter I, Department of Housing and Urban
Development, Section IVA supra, The Veterans Administratlon has proposed
affirmative marketing plans but has never adopted them, See Chapter III,
Veterans Administration, Section IVA infra, The Farmers Home Administration
requires builders and developers to market FuRA-approved and assisted
Properties affirmatively but does not require written affirmative action

plans, 7 C,F.R, § 1822,381 et, seq. (1972).
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D. Equal Employment gpportunity by Regulatees

It is important that banks and savings and loan Institutions
provide equal employment opportunities for minorities and women. Employ-
ment discrimination is prohibited by Title VII of the Civil Rights Act
of 1964 o and Executive Order 11246, as amended .4 In addition,
equal employment opportunity in banks and savings and loan associations is
related to the need for furthering the falr housing practices of these
institutions. Banking traditiomally has been a profession dominated
by white males, High level banking officials have been white maleg
and they have tended to establish policies geared to facilitate
credit for white ma.les.442

The Federal Home Loan Bank Board is the only one of the four financial
Tegulatory agencies to adopt regulations prohibiting discrimination in

————

440, The responsibility for enforcing Ti i

p g Title VII is vested in the E ol
ment Opportunity Commission, {See U.S. Commission on Civil Rights, T?xt;all;eﬁd:neqi?ly
Civil Rights Enforcement Effort ww 1974 == Employment, Ch. 3 (in preparation).

glél;fz:cu::? Orfer 11246, as amended, prohibits discrimination on the basis
orden e lie:,:: b"’-‘;gina sex,and religion by Federal contractors. This

for n fggcin o oanks and savings and loan associations. The responsibility
Compliance ig :ecutive Order 11246 is vested in the Office of Federal Contract
The Fedesal n the Department of Labor, (See U,5. Commission on Givil Rights

The Pedera wgiiv:.llikichts Enforcement Effort --1974-- Employment. Ch. 2 (inprep-
this orde z? as ft: an fj‘:‘m» has delegated the responsibility for the enforcement of
Department of T pplies to banks and savings and loan associations, to the
Treasury Charlze;su;yi On Feb. 25, 1971, the Under Secretary of the

Federal :‘.inancial . alker, asked iIn writing for cooperation from the four
banks and savings regulatory agencies by having the agencies check to see 1f
AL1 the agencios agrecd oo guoeitions have on file affimative action plans.
David Sawyer, Diregis: 3gff‘c’:ﬂflfl this function. Telephone interview with
Treasury, Apr. 12, 1974, °f Haual Opportunity, U.S. Department of the

442. Hartford report, supra note 405.
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443
employment practices.

gegber institutions they examine vhether each institution has an

1f

All four agencies Inquire from those

affirmative action plan for equal opportunity in employment.
the institution 1s required to have a written affirmative action

44
plan, the agencles ask to see it. The agencies forward to the
445

Fqual Opportunity Office at the Department of the Treasury in-

formation as to whether the institutions have such a plan on file.

They do not evaluate the plans.

443, 12 C.F.R. 8 528.7 and B 563.36. These regulations _prohibit discrimi-~
nation on the grounds of race, color, religion, sex, or natiomal Ol"igiﬂ

in hiring, promotion; or counditions of employment. Tk‘ney also prohibit
discrimination against anyone because she or he has filed a complaint

of discrimination, Telephone interview with william Nachbaur, Assoclate

General Counsel, Office of General Counsel, FHLBB, May 1, 1974.

plies to all banks and savings and

44677 Although Executive Oxder 11246 ap S e

loan associations, only institutions with 50 or more employees mus
a written affirmative action plan.

445, See note 441 supra.
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IV. The Examination Process

A. General

The purposes of the Federal financial regulatory examinations
include insuring safety and stability in loans and investments, upholding
competition in the banking community, and making certain that no appli-
cable laws or statutes are violated., Examiners from each of the
regulatory agencles review such matters as the condition and performance
of regulated institutions, the quality of their operations, and the
capacity of uanagement to enforce compliance with Federal lawslta The
appraisal of an institution's loans and lending policies, its

investments and investment policies, and the ability of its manage-
447

ment constitute the most exacting phase of the examination process.

In the course of the examination, the examiners make a physical
verification of the institution's assets and appraise their quality.
They also review the {nstitution's capital adequacy and liquidity and

448
assess its internal system of credit and controls,

446, See Department of the Treasury, Office of the Comptrolle

Currency, Comptroller's Handbook of Examination Procedﬁre, ;e;t:;b::e-
March 1973; Ryan intervieyw, supra note 436, Cecilia M, Gerloff, Acting
Director, Office of International Home Finance, Federal Home Lo;n Bank
Board, Editor, The Federal Home Loan Bank System 53 (1971). Ms. Gerloff
;::a:z:ce become & senior financial analyst in the Board's.OEfiée of

447, See, for example, Comptroller of the port
Curre:
Federal Depogit Insurance Corporation, Annual R::z;tI?;;ZAnnual Report, and

448, 1d. and Gerloff, supra note ;
Reserve System, 59th’Aﬁ'l;LaT Re oré4§§7123?“d of Governors of the Federal
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with the exception of FHLBB, the established pattern for bank
gud savings and loan association examinations by the Federal financial
regulatory agencies is that they be conducted ousite and at least
annuall}’“ on an unannounced basis .450 The number of examiners needed
to examine an institution varies with the size of the imstitution,
For example, & large bank, such as the Riggs National Bank in Washington,
p.C,, or the Chase Manhattan Bank in New York City, may necessitate the
use of as many as 200 examiners over a time span of several

In contrast, three examiners can examine a small rural bank

451
in about 1 week.

weeks,

449, For example, the National Bank Act requires that all national banks

be examined twice in each calendar year by the Comptroller who may

wvaive one such examination in a 2-year period or may have such exami-
nations made mors frequently, if necessary. COC, Annual Report {1371)

supra note 447, The Federal Reserve Board conducts at least one regular
examination during each calendar year with additiomal examinations if
necessary. Board of Governors of the Federal Reserve System, supra note 448

at 208,

450, Interview with Tom 0'Nell, Head, Unit of Consumer Affairs, Divisiom

of Bank Supervision, FDIC, Jan, 14, 1974, and Ryan interview, suprd note 436,
The Director of HUD's Office of Civil Rights Compliance and Enforcement
expressed doubt as to whether actual "surprise" examinations were conducted
by any of the agencles, Interview with Kenneth Holbert, Director, Office

of Civil Rights Compliance and Enforcement, Department of Housing and

Urban Developmeat, Feb, 12, 1974, FHLBB examinations are not made on &n

wnannounced basis, Platt letter, supra note 412,

451, Ryan interview, supra note 436,
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B, Fair Housing Examination
1. Office of the Comptroller of the Currency

Although Title VIII of the Civil Rights Act of 1968 is

applicable to the banks COC supervises, the Office of the Comptroller

of the Currency has included no civil rights review in the.examination

process. 1its examiner's manual, contrary to the obligation placed on COC

under Title VIII, contains no mention of the examiner's fair housing
45

responsibilities, nor does it instruct the examiners to check for the

equal opportunity lender poster or to monitor the banks' advertising as
453

required by COC's policy statement of May 1972.

2, Federal Deposit Insurance Corporation

The FDIC examiners' fair housing activity 1s largely
limited to determining if the bank has made proper use of advertising

and lobby notices of nondiscrimination, although exeminers are instructed

———

452, The manual used by the national.bank examine:

be examined and the methods of examination, Ther;ax;iixgowm?:tt;: e

::a:;ji‘;l:r:n:émt 1a11 national banks with 50 or more employees are required

Pt n aqn':ia t:hElm)loymem: Opportunity (EEQ) Report with the Treasury

popuztment an e Equal Employment Opportunity Commission, and that these

prosran s o o responsible for preparing a written affirmative action

prog ha; ﬂl:de::miger must record in the examination whether or not the

action plan. Off:l.ede Ei;of R:}Feo ZZm?:r:]g,e:: etf t&f rvany ST, am ateirmacive
[}

Comptroller's Handbook of Examination Procedu:e?u;-::E?Z'Mlatzl‘l 'f;%?uty.

453, Murphy interview, supra note 43¢
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454

to report any violations of Title VIII which they observe, While the
455

requirementa for these notices have been in effect since December 1971,

it was not until 1973 that FDIC included reference to these requirements
456
in its Examiner's Manual,

3. Federal Reserve System and Federal Home Loan Bank Board

Both the FRS and the FHLBB confines ‘their examination of

e
454, FDIC stated:

Qur examiners have been instructed, initially in commection with
a letter addressed to the Chief Executive Officers of all
insured nommember banks dated April 25, 1969, to determine,

1f possible, whether banks under our jurisdiction are

violating section 805 of Title VIII of the Civil Rights

Act of 1968, Tao quote in pertinent part from the above

cited April 25, 1969 letter:

"Although primary authority and responsibility fox
administering the Act is placed in the Secretary of
Housing and Urban Development (Sectiom 808(a)), the
Federal Deposit Insurance Corporation under the statute
also has a responsibility to require compliance with
the applicable provisions of the Act by those financial
institutions under its jurisdiction. Accordingly, it is
expected that all State nonmember insured banks will
comply with the letter and spirit of this Federal law.
The Corporation's examiners have been instructed to
include in their reports any apparent violations of the
Act disclosed during the course of any examination."
Wedel letter, supra note 397,

453, See FDIC Policy Statement, supra mote 400,

456, FDIC recently noted that:‘

...the Statement of Policy under consideration
he;:e was First issued in December of 1971 and was

amended and superseded effective in May of 1972,
Copies of both statements were forvarded tf: all
regional offices immediately following their
{ssuance so that examiners might monitor com=
pliance with their provisions. Our examiners

are instructed to seek out apparent violations
immediately after & regulation or policy. state~
ment becomzs effective, Wedel letter, supra note 397,
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FHLBB QUESTIONNAIRE

457
enforcement of Title VIII to the use of fair housing questionnaires

48 H SE, SUPPLY DATA REQUESTED.
which vere modeled after a questionnaire created in conjunction with HUD, CTIRCLE FOR APPROPRIATE ANSWER WHERE INDICATED; OTHERWISE,

! Name of Officer(s) interviewed
The questionnaire is completed by the examiner, both from her e ete)

In the opinion of the officer interviewed:

h the
%1, Are Loan Persomnnel and Executive Management familiar wit
457. The FHLBB questionnaire is slightly more inclusive than that used 1 r:;:levant e oions of irsareys ianagenent Cenfiiar wirh to

by the FRS. It is repruduced on p. 171. The questions which are pis YES XNO

also used by FRS are marked with an asterisk. Additional FRS fair 13

housing questions are included at the bottom of p. 172, 2. Are Loan Personnel and B(ecutivelnali:age?ent familiar with -

28 of the Bank System Regulations'

458, In 1971, HUD developed a questionnaire for savings and loan Part 328 o 4

;ssociatinns and l1:amks toigetezmi.ni the po;icies and piactices *3, Is a proper Equal Housing Lend:r gosser ﬁimg in a conspicu- vES O
enders use in making residential loans and to ascertain the ous place in each of the association's offices

degree to which discrimination in lending exists. The results

Does association advertising comply with Section 528.4 of the s 1o

wers computed in 1972 for FHLBB-examined institurions (savings .
( y Bank System Regulations and with Memorandum R-307

and loan associations). The results for COC-examined banks

( national banks) and FDIC-examined banks (State nonmember banks) Does the association have an established written policy con-

were never computed., FRS computed the results for 1ts examined 5. attach a copy
- imination in lending? If so
banks (State mewber banks), HUD's analysis of the responses from :zr:;gi :ﬁ:sgi:f,:ah: ’ YES NO
582 savings and loan associations in the 50 cities with the largest
minority populations indicated that 39 percent had never provided *6, What is management's estimate of the population in the associ~

iation manage-
ation's primary loan service area? If the assoc

ment belgeves it operates in more than one primary loan service
area, due to the location of its offices, or for other reasoms,

8, 9, 10 and 11
Seventeen percent of the then this question as well as questicns 7, 8, 9,
h e pnd Loan tiea ations aduitted to con- should be :nswered separately for each such area in a separate

notice to customers that loan applications are considered without
regard to race; 18 percent refused to make residential loans in

and 15 percent considered the Proximity of low-rent or public attached memorandum.
housing projects. Twenty=nine percent of the associations were %7, What is the estimated minority group population of such primary
making fewaer than 5 percent of their loans to minorities, although ) 1 af. szrvice area, or areas if more than one?
doing business in cities having from 16-74 percent minority popula=- * ,
tion., Statistics opn savings and loan management were also : *8. Vhat is the estimated musber of eeal sgeate loans mada by the —
11lustrative: g7 percent had no minority board or loan ' association during the past calendar year?
:g;:ﬁ.gt?e rImzru"i}er;i Data from individua] cities were even more ber of real estate loans made to
v backgeanmgEeons DiCer b1acks and persons of Spanien e e e e o e o yesc?

:opeaki;g background were 61,7 percent of all homeowners (data
Bu:e:ls 2;. n;énority homeowners are not published by city by the What 1s the estimated number of real estate loan applications
e Census) but ouly two of the savings and loan received during the past calendar year?

atio stions concerning banks.
than 25 percent of itg Loans to minopy U reported making more * Federal Reserve System Questionnaire contains comparable que

15 percent, 1, Department
« U,S, of Housi
Office of Equal Opportunity, Private :

Queﬂtioxmaire‘ Initial Repore on Returending Institution

ns for 1972,
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FHLBB QUESTIONNAIRE (continued)

#11, What is the estimated number of real estate lcan applications
received from minority group members during the past calendar

year?

12. Within menagement's ¥nowledge, have any complainte of alleged
discrimination been filed against the association? (If the
answer is YES, obtain from the attorney a letter setting forth
all pertinent facts and the potential liability to the associ~
ation.) YES YO

#13. Are there neighborhood or other areas where minority group
members are concentrated, in such primary loan service areas,
in which the association does not make resl estate loans? If
so, specify the areas and reasons for such inactivity. YRS NO

#14. Does the assaciation refuse to make loans to wmenbers of
minority groups seeking to purchase property in areas where
there are no or few minority group residents? If so, specify
area and Teasons for such refusal. YES KO

#15. Does the association administer loen rates, terms, fees,
modificationa, late charges, etc., without bias toward
minority groups? YFES KO

16. Does the association have an established formal policy
concerning non~discrimination in employment? YES MNO

%17. TIf it 4s required to do sa, has it develaped an Equal
Opportunity Affirmative Action Compliance Program? YES N0

18. Are employees recruited, hired, placed, trained, tranmsferred,
discharged, recalled, and offered advancement opportunities
without regard to race, color, creed, national origin or
sex? YRS T

19, Do the employees of the association generally refleet the
minority compesition of the areas in which the association's
offices are located? Y7s WO

Add{tional ¥RS Questions:

Are there neighborhoods or other areas of hi;

. gh concentrations of minority group
members in which the bank refuses to make
the area and reasons for such refusal. Teal estate Joans? If co, specify

Are there any residential areas with no or fe

. w minority group members within the
:ax;l; 8 primary service erea where the bank has no, or relatively few, residential
eal estate loans? If o, specify areas and reasons for such.

L)
Fedaral Reserve System Questionnaire contains comparable questions concerning ‘bankss
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rhis persoual observations af the bank and its records and from infor-
o

tion supplied by pauk and savings and loan management. Maoy of the
8

questions W&y be answered with 2 simple 'yes" or "mo." Thus, for

[
gmple the examiner has metely to record whether or not the bank’s
exi 2

jcers and executive management are mwate of the provisiona of

vil Rights Act of 1968, The examineT does not have

1oan off

Title VILI of the CL

to determine how sophisti:at:ed this knowledge 1s, mor ‘does he or she have

to indicate what evidence wWas uged to show the bank staff's awareness
459
or lack of it-

The questionnalres geek information as £o whether the Title VIIL

popter 18 prominently displayed and whether the bank 4ncludes a statement

as to its aondiacriminatery practices 1n all advertising of veal estate

loana. There 13 0O instruction that the examiner must Teview 3 sampling

of advertisements, however, and thus it 1s poseible that the exeminer

will determine {¢ such statements are used in advertising merely by

pking one of the pank's officials.

P

v hibits discriminacion
£icial may know that Title _VIII prol
gigt':hz ::1112 gf rental of housing without being aware th;:ﬂ. r:aci; n:a:hnic
origin, and raligion are the prohibited bases for discriminations

similarly, the bank official may be unaware of what conatitutes dis-

for
crimination in mortgage Financeoxr what Step® are necessary
erffeCtiVe implementation of Title VITII, TFor acampleé t:e‘,%gt;s]s. c:;yn
be unawars thet the absenc:nof :r.yL?:‘;aiﬁg:l:geat?ﬁewa{}wk, with large nusbers
gs San Antonior »
:ian‘;et:u:e:; ;;::ish gpeaking background, may act ala afde::n{g:: o Tﬁ:ose PErsonA
of Spanish speeking packground who might wish to app yf ﬁ:ﬂ ! e alceps
official might not realize the necesaity fcr‘caking ; R ey besa
to encourage loan applications from minorities, who have qu

because of dis-
discouraged by banks ne becd

from making such applicatia
eriminatory mortgage lending policies and ptacgices.
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The Federal Home Loan Bank Beard, but not the Federal Reserve
Board, asks if the institution being examined has an established
written policy concerning nondiscrimination in lending and asks the
examiner to obtain a copy if such a policy exists, 460 Both questionnaires
ask whether there are neighborhoods or other areas of high concentrations
of minority group members in which the bank either refuses to make or in
fact has made no or few real estate loams;'if the bank refuses to make
loans to members of minority groups seeking to purchase property
where no or few minorities reside; and if loan terms ot are set without
regard to the borrower's race, color, religion, or national origin,
The FRS also asks 1f there are areas with no or few minority group
mewbers where the bank has ne or few loans, Agaln, these questions
require only "yes" or "no" responses, although explanatory material
is solicited where the response might indicate a violation of Title
VIII. Bank officials often know the "appropriate” responses to these

462
questions and without racial and ethnic data it is difficult to determine
if loans to nonminorities are made on the same basis and in the same areas

as to minorities.

:!fg’itlgh:ddit%on. the questionnaire solicits information
examined. eufgeogszt :i::sic::tﬁ the savings and loan association being
agencies are discussed at }1::. lﬁztiggmstb;]a.i“ea of the financial regulatory

Loa
461, Lomn tems include amount, nterest rate, and duration of loan..

462, Comments wade by examiners at
Examiners, in Washington, Dac, SGP:RSNi;raligr;iang School for Assistant
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463
The questionnaires ask for estimates, both for minorities

for all persons, of the population residing in the bank's primary

and
464

service area, of the number of applications received for residential

real estate loan applications, and of the number of regidential real
estate loans made. The primary sexvice area is defined by the

regulatory agencies as the principal geographic area in which the bank

mekes loans. It is possible that a bank or savings and loan association

would define its primary service area to exclude those areas with &

high proportion of minority residents. If so, failure to make loans to
minorities might not be uncovered by the FRS and FHLBB questionnaires.
If the institution falled to make loans to minorities, the examiner

would be 1likely to excuse that fact on the grounds that there were

no minorities in the service area. Purposefully defining the primary

service area to exclude minority areas would of course be discriminatory.

if minorities reside within the same proximity to the institution ox its

branch offices as do nomminorities, the regulatory agencies should insist

that the primary service area be defined to include them.
The utility of the questionnaires 1s limited because they rely on
estimates, which are no substitute for the collection, mairntenance,

and analysis of hard data on the race, ethnic origin, and sex of

P

463, The FRS and the FHLBB define minority group as
American Tndian, Spanish American, Oriemtal or other m

(such as Eskimo)."

"Negro/Black,
inorities’

ank Board makes provision for obtaining
ere the bank officials believe that the

imary loan service area.

464, The Federal Home Loan B
data on all service areas wh
bank operates in more than one pr
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465
the population, loan applicants, and loan recipients,

Nonethelese,
even in the gbsence of racial and ethnic data, there is

some information which could be obtained by examiners to assess the
bank's nondiscrimination posture. For example, the examination

could be used to obtain the following types of information:

-~ The criteria used by the Institution's loan committee in evaluating
applications, including any criteria based on information which is not
on the application form. The exeminer should ensure that each

criterion used is nondiscriminatory. Such criteriaz as the appearance

of the applicant, the character of her or his job (beyond the salary),
or whether the applicant is a woman, are not relevant to the ability to
repay a loan but might result in the disproportionate rejection of
minorities or women, Similarly, excluding income from a part-time job
or a wife's income in 2ssessing a loan application tends to discriminate
more 8everely againgt minorities, gince the percentage of minorities
with income from two salaries is greater than for nonminorities, AGGAn
understanding of these procedures is necessary in order to determine

if minorities or women are being screened from the mortgage finance

Process prior to the submission of g written application,

lfgsinfTr‘:e. need for racial and eehnic data is discussed further at Section

465, Searing, SUpTa note 493,

177

The extent to which previously established credit by minorities or

women 15 taken into consideration in making a loan, Many minorities and

women may have had difficulty in obtaining satisfactory ratings bacause of
467

discriminatory credit practices, Moreover, some institutions may refuse to

pake loans to persons who have never previously purchased a home. Since
pany minorities applying for loams for the purpose of purchasing & home are
#irst-time home buyers, this practice may be discriminatory.

-« A description of the manner im which the bank handles any fair housing
complaints it receivesand data on their volume and nature. Examiners
sh'ould also obtain information on the number and nature of any fair housing
complaints against the bank or against builders and developers it finmances

which have been filed with public egencies charged with furthering or

enforcing State and local civil rights laws.

467; See S,N, Sesser, supra note 406,



-- A list of any affirmative steps taken by banks to ensure
fair housing, such as the collection and use of racial and ethnic
data and the refusal to deal with builders and developers who
discriminate. If such steps have been taken, they will provide
evidence of a bank's commitment to equal opportunity in housing.

The questionnaires have been of little use in uncovering discrimi=~
natory mortgage finance practices. In fact, neither the Federal
Reserve Board nor the Federal Home Loan Bank Board has ever interpreted
the findings of the questionnaire as revealing discrimination, even though
the agencies indicated that some responses required further questioning. 468

For example, some banks acknowledged that they refuse to make loans

i
n areas of high minority group concentration. However, further responses

468
o Warwick interview, supra note 438 and Ryan interview, supra note 436
p p! B

in justification of refusing these loans were accepted by FRS as sound
reasons for denfal. Two examples of reasons given were (1) that insurance
for the dwelling to be purchased was unavailable from private insurance

companies and (2) that the area was due for urban renewal.

such excuses for refusal to make loans to minorities or in minority
areas are often viewed by examiners as being supported by sound ecomemic prin-
ciples. They are, however, too often tools for maintaining the residantial .
segregation which is characteristic of this Nation, It has been esserted that
{nsurance companies have diseriminated against minorities and inner city resi-

dents in determining whether or not to provide insurance and in setting the
470
conditions for insurance. Banks frequently provide significant
471
benefit to insurance companies, end banks should use this leverage to

refuse to deal with insurance companies which discriminate, To do anything

469, Banks and savings and loan associations require that the borrower
obtain fire insurance on the dwelling to be purchased with the loan.
Thus, the institution's investment will be protected in the event that
fire damage so diminishes the value of the dwelling that the borrower
ceases mortgage payments.

470, See Sesser, supra note 406, for evidence that racial and ethnic

factors have been considered by insurance companies in their decisions

to provide insurance. Major insurance companies have considered such
factors as crowded living conditions, sanitation of the applicants'
residences, and personal reputation. Th& tonsideration of these fac-~

tors may work to the detriment of minmority loan applicants since through .
stereotyping they are often attributed to mimorities, See also President's
National Advisory Panel on Insurance in Riot-Affected Areas, Meeting the
Insurance Crigis of Our Cities (January 1968)., Meeting the Insurance Crisis
of Our Cities discusses the reluctance of insurance companies to accept

applications fox insurance in the inner citles.

often secure insurence for borrowers to cover the

471, For exampl nks
. example, ba thus pertorm the tunction of cbtaining customers

wortgagea property and
for insurance compantes.
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less 1s to pass on the insurance companies’ discrimination to the

banks' customers and thus to act in violation of Title VIII.

Similarly,an examiner should not accept without further investi-
gation a blanket statement by a bank or savings and loan association that
no loans will be made in the minority residential area because that area
1s scheduled for urban remewal, Although a financial institution would
understandably not want to provide a mortgage for a home that was going
to be razed, the examiner should, for example, determine if all homes in
the minority area are scheduled to be razed and what effect the urban
renewal will have on property values of homes which will be left standing.
The bank should then be required to give full consideration to any requests
for mortgages on homes within the minority area which will remain the same

or increase in value during the course of the urban renewal project
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¢. Examiner Training
1., Office of the Comptroller of the Curxency

The COC conducts formal tralning courses for its examinexs several
472

times yearlys. since COC examiners have been.-assigned no fair housing

responsibility, no £air housing training is afforded the national bank examiners.

The responsibilities of the :a7t31.onal banks under Title VIIL are not mentioned

at any point in the course.

2, Federal Deposit Insutance Corporation

The FDIC examiner training program includes three different
coutses: for newly hired assistant examiners, senfor assistant examiners,

and recently appointed examiners., In 1973, one course, for newly
474

fired assistart examimers, lasted 3 weeks. A second course, conducted
for senior assistant examiners, lasted 2 weeks. A third course, for
476 477

recently appointed examiners, 1nsted 3 weeks in 1973.

P —
472, Murphy interview, supra note 436,
Jer's Handbook of Examination Procedure, supra

473, 1d. See also, Comptrol
note 4646,

474, This course was repeated five times during the year, The new examiners

often receive on~the=job training prior to participation 1n these programs.
475, This course was repeated five times during the year,

476, Thls course was repeated 10 times during the year.

+ the three courses given in 1973 will be repeated

Telephone interview with Tom 0'Nell, Head,
ision of Barnk Supervision, FDIC, Mar. 12, 1974,

477, There is no assurance tha

on the same schedule in 1974.

Unit of Consumer Affairs, Div

FDIC recently noted:
Actually the examiner traianing program {s far more
extensive, continuing for a minimum three-year period
before a candidate achieves the rank of commissioned
examiner. The courses mentioned account for only a
small part of an examiner's training.

there are numerous provisions made” available
by the Coxporation for the continuing education of

comnigsioned examiners, including training and infor-
mation in areas such as fair housing. Wedel letter,,

Further,

supra note 397.



182

A1l examiners and assistant examiners are trained to check the quality
of a bank's assets, the effectiveness of its internal management controls, and
¢

the bank's compliance with pertinent banking laws and regulations, 478 The

examiners are trained first to examine theroughly the bank's records and then
to conduct followup questioning with the bank's management.

There is no civil rights presentation in the course for assistant examiners,
Title VIII is noted briefly in the course for newly hired examiners and in the
course for those with full examiner status, The presentation, which takes 10

to 15 minutes, cansists of a discussion of what would comstitute a violation

479
of law or a circumvention of the Corporation's policy statement, It covers
480

both fair housing and equal employment opportunity. The publication

Equal Opportunity in Housing, an exhsustive compilation of laws, regulations,

and decisions in the area of fair housing published by Prentice-Hall, Inc.,-'
481

1s distributed to all examiners, There is no review of its contents in the

training program.

478, FDIC Annual Report 17 (1973),
479. The policy statement is discussed on pp. 147-148 supr

480, Telephone interview with '
Divison otPBank Supervisionj,' FDggl? gpl;e'lli.é’ﬂ?gga.l}nit of Consuser Affairs,

481, Hood interview, supra note 427,
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3, Federal Reserve System

Thrice yearly, the Board conducts a course for newly hired assistant

exaninerss This course, which has a maximum enroliment of 40, meets for 3

eeke and focuses on methods and procedures employed in operating & commercial

pack, A course for examlners with 3 or & years of practice 1s offered twice

yearly and lasts &4 weeks. The examiners are inatructed in credit procedures,
482

loan portfolio examination, and the determination of soundness of leans.
Although fair housing is a regular part of the Board's bank examiner
training program, only an hour of each training session is devoted to such
issues. The examiners are presented with a copy of Section 805 of the Civil
Rights Act of 1968. There is a brief presentation on theact by a member of
the FRS legal staff amd a lecture on three different types of discrimination
in real estate lending: (1) the‘ outright refusal to make loams to minorities;
(2) redlining; and (3) the refusal to make loans to minorities in areas which
have a low concentration of minorities. The examiners in each course discuss
these types of discrimination as well as possible remedies. The examiners
aleo discuss the Civil Rights Quastionnaire. In the fall of 1973, the examlners
vere informed by their instructors that if racial data licse;ping i3 adopted by

FRS, they will be responsible for its implementation.
484

overall, the course is superficial, as it is limited to a discussion

———————————

482, Tyo hundred and twenty~five examiners and assistant examiners have been
trained since the course was started in 1971.

483, As of the spring of 1974, a pilot racial and ethnic data collection program

nas been instituted, See Section IV Ainfra.
484, The Commission made recommendations concerning FRS's training program in

a letter from John Hope, III, Director, 0ffice of Program and Policy Review,

U,S. Commission om Civil Rights, to Jack M. Egertson, Asgistant Dixector, Division
of Supervision and Regulation, Board of Governors of the Federal Reserve System.

Feb, 14, 1974,
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of overt discrimination, The axaminers could be trained not only to

uncover both overt and sobtle discrimination, but also to evaluate

possible justifications given by banks for potentially discriminatory actions.“ss
Exposure ta additional falr housing material during the training program

wouid also be beneficial to the examiners. Traineea could be provided literature

on judicial and administrative interpretations of Title VIII. For example,
86

4
copies of Equal Opportunity in Housing would be helpful. Further, speakers

could be invited from such Federal agencies as the Departments of Justice and
Housing and Urban Development. These sources would familiarize the examiners
with the requirements of Title VIII and infoxm them of the many traditional

bank practices which can operate to exclude minorities from obtaining mortgages.

485. For example, see pp. 178~179 supta, for a dis
p . ) cussion of the spurious -
fications provided by banks for failure to make loans in minority rZsidentii‘i‘ssf‘eas.

486. This was provided to FDIC examiners along wi

g with a copy of the tranmseri £
the hearing before the Federal Deposit lnsurance Cotporatyion on proposed f‘fﬁ:
housing lending practices regulations held December 19 and 20, 1972, See
pp. 156-158 supra.
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The examinera could also be informed that it ia appropriate to
cbtain information not only from interviews with the bank's management,
put also from the lcan officers. The training session could make
clear to examiners that most banks are not likely to recelve a perfect
ccore on a thorough examination. In some cases, clearly identifiable
geficiencies will be easily resolved on a voluntary basis. In
other cases, it will be necessary for FRS to put pressure on the
banks to come into compliance with Title VIII.

4. Federal Home Loan Bank Board

The 8-day training programs for new examiner staff which the Board
conducts are held several times yem:lyl‘.;57 The civil rights component in
these programs is only 30 minutes in duration. It is presented by field
examiners or assistant chlef examiners and its contents vary from time to

time, Mostly, the time is spent in keeping the examiners apprised of new

A discussion of FHLBB's non=

488
diseriminatfon questionnaire also takes place.

FHLBB rules and regulations in this area.

487, These programs are conducted by the Board's Office of Examination and

Supervision.

488, Talenhone interview with Renneth Butler, Fmployee Develonment Snectalist,
Office of Examination and Supervision, FHLBB, Mar. 6, 1974. The new examiners
spend approximately 2 months in the field before participating in these
training programs, 80 much of the training they recelve 18 on-the=job, Id.
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In addition to these cursory training programs for new examiners
in May and June of 1972, FHLBB conducted a one-time, indepth training
program in discriminatory lending and employment practices in which 400
of its 600-membex examiner staff participated. The objectives of the
program were to educate the examiners as to the legal powers the Board
has to effect compliance with its zules, regulations,and policies, and as
to the position, tactics, and responsibilities of other agencies such
as the Department of Housing and Urban Development, the Department of
the Treasury, and the Department of Justice regarding discrimination in
lending and employment.,

The training was conducteieign two phases, the first being six 2=day
seminars throughout the country providing the examiners with information
on the legal framework of FHLBB's regulatory structure, the Board's posi-
tion with regard te discrimination, and the meana of detecting and prevent-~
ing discrimination, This phase utilized speakers and discussion leaders
£rom savings and loan associations, several offices within the Boardfgoand

other Federal agencies including HUD  and the Departments of Justice and

489. These seminars were conducted i
Corica) s ans S Frantane, n Atlanta, Boston, Dallas, Chicago

490, These included the Office of Exa
mingtion and §
of General Counsel, and Office of Housing and Urban uz;;::rssim, orles

l}egtla;xiseu?s a::tsl:e;ug.’n designing this training course. It instructed FHLBB

also distributeod 1tssf::I:5§;Bat:zn gnd conciliation regulations. H0D
erations handbook on ho! -

gations, (See HUD Title VIII Field Operations H::ndb‘:olt? E!f;l;i]tl)(:)t. tnvestt

Interview with Kenneth Halb '
and Enforcement, HUD, Feb, ‘la.gf’lgj?.ﬁctor’ Office of Glvil Rights Gomplisnce
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Treasury. The second phase consisted of twelve 2-day work sessfons

which incorporated the techniques of particular case studies and role
playing in order to enable the examiners to better understand the
dynamics of discrimination and ways in which to effectively enforce
compliance with equal opportunity laws in employment and 1ending.492

It is necessary that all of the financial regulatory agencles con-

duct this type of program for their examiners. Although in the summer

of 1972 FHLBB indicated that it would provide this training to the
493

repaining 200 examiners, the program has not been repeated.

492, TFederal Home Loan Bank Board, Office of Examination and Supervision,
Discrimination Training Plan, "Plan, Objectives, Agenda, Speakers,
Logistics," May 1972. A pilot session was held in Washington, DiC., on
May 4-5 for the first phase of the program for a small audience of
examiners. These examiners served as moderators In the second phase. Id.
493, TFHLBB felt that the examiners who had participated in the program
could train other examiners as to what they had learned in these sessions.
Telephone interview with Francis Passarelli, Assistant DEput;' Director of
the Office of Examination and Supervisionm, FHLEB, Mar. 8, 1974.
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1V, Racilal, Ethnic, Sex, and Property Location Data

The most significant step the four Federal finanmcial regulatory
agencies have taken during fiscal years 1973 and 1974 has been their

establishment of a 6-momth trial program of racial, ethnizéaand sex

data collection in selected areas throughout the country. This trial

program utilizes three procedures for data collection, each to be

employed in six Standard Statistical Metropolitan Areas (SMSA's), Under

495 . 496
data are to be obtained on sex, marital status,
497

and race or ethnic origin of the applicant and spouse,

498
procedure date are obtained only on the race or ethnic origin
499

Undetr the third procedure,

the first procedure,

Under the second

of the applicant. financial information

494, This program began on June 1, 1974, The Federal Home Loan Bank Board
published notice of the program, 39 Fed. Reg. 12110 (Apr, 3, 1974). The
Office of the Comptroller of the Currency published notice of this program at
39 Ped, Reg, 12363 (Apr, 5, 1974), As of April 17, 1974, the FRS and the
FDIT had not published notice of the program in the Federal Register, Both
issued press releases on April 1, 1974, on the program, Federal Reserve Press
Release, Apr, 1, 1974, untitled, and FDIC News Release, "FDIC Joins Other
Agencies in Test Progrem Using Racial and Ethnic Questionnaires to Defeat
Unlawful Discrimination in Mortgage Lending," Apr. 1, 1974,

495. The first procedure is being used in Atlanta, Ga., Buffalo, N.Y.,
Chicago, I1L, San Antonio, Tex., San Diego, Cal., and Washingtom, D.C.

496, The categories im this and the third procedure are single, married,
divorced, and widowed.

497, The categories for this and the other two procedures are American Indian,
Asian, Black/Negro, Spanish Descent, White, and Other.

498, The second procedure is being used in Baltimore, Md., Galveston=Texas City

Tex., Jackson, Miss,, Jersey City, N.J -
Vallejo-raitfield-Nal’:a. Cal? & o TemparSt. Feferbure, fla. end

499. The third

procedure ig bei |
Memphis, Temn., eing used in Bridgeport, Comn., Cleveland, Ohic,

Montgomery, Ala., Topeka, Kan., and Tucson, Ariz.

A T
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is requested, such as the combined income of the applicants, the amount of
their debts and assets, and the size of loan requested, as well as data on race

o ethnic origin, marital etatus, and sex, In ell cases, this information is

obtained from the loan applicant. The applicants are informed that the

to be
information on race and ethnic origin is requested as part of .a program
to assure equal creatment under the Civil Righes Act of 1968,

500
iIn addition, the census tract

in whi..c'n the property to be purchased is
located must be recorded by the lending institutions using the first and third
procedures, and the zip code of the subject property is required in the other
procedure, This will enable the Federal financial regulatory agencies to

determine from census data the racial and ethate composition of the area

in which the home is to be purchased and thus ascertain if the regulatees

are continuing to make loans to minoritles only in mimority areas and to non-
mnorities only in nonminority areas, Horeover, all information is required to
be stated in such a way that it could de later correlated with whether or not the

loan appli;:ation was approved, thus enabling sn objective determination of whether

or not the lending instittggiions' acceptance or rejection of loan applications

has been disctiminatory.

—_—

500. & census tzact is a division of a city or surrounding area ior
statisticel nurnnses, The average census tract has about 4,000 residents.

501. The forms used in the first and second procedures must be placed in the
applicant's loan file if the application is approved, or re.tained for 3

years along with the application and supporting materials if the application
s rejected., The form used in the third procedure contains a space for a
notation to indicate whether the application was rejected.
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This trial progrem, which is only & beginming, has been much delayed
502

in its development, As early as 1970 this Commission recommended that

the financial regulatory agencies collect racial and ethnic data on loan
503

applications.  In March 1971, the Center for National Policy Review, on

behalf of 13 public interest organizations, filed petitione requesting
504
each agency to institute racial and ethnic data collection by 1ts regulatees,

502. From December 1972 uatil March 1974, all of the regulatory agencies

have been invelved in reviewing the need for racial and ethnic

data collection. The FDIC hearing addressed this issue. (See note 425 supra.)
Members of FRS's staff also participated in the 1972 FDIC hearing, and
subsequently initiated discussions with the other financial regulatory agencies
concerning collection of racial, ethnic, and property location data, The
Federal Reserve System, as well as the other agencies, has attempted to identify
various methods that could be used to make civil rights monitoring more effective,
For this purpose, the System obtained census tract data to study the feasibility
of analyzing loan data to detect discriminatory lending patterns. The System's
examiners have been extremely eritical of a data collection requirement,
contending that they are already overextended without such a requirement,, that
they have too many statutes to enforce, that they are not sociologists, and
that they have insufficient time for their equal opportunity duties. Tnterview
with Mr. John McClintock, Assistant Director, Division of Supervision and
Regulation, PRS, Aug, 22, 1973. The Office of the Comptroller of the Currency,
too, has been critical of zacial and ethnic data collection but has studied
various methods of collecting such data,

The FHLBB originally proposed raclal-ethnic

regulations, In regcgior’: to the proposed reg:f:tf:r%sl °§xﬁf§§ z?gceiitsed about 200
letters of protest from Federal Home Loan Bank membexr institutions, Although FHLBB
never completely discarded the possibility of collecting these data, it was
resistant to requiring their collection without corresponding requirements by the
other Federal financial regulatory agencies, since it did mot want to place savings

and loan associations at a competitive disadvantage, Warwick interview, supra
note 438,

503, U.S. Commission on Civil Right
Befort 360 (1930 ghts, The Federal Civil Riphts Enforcement

504. See note 425 gupra for a discussion of the petitioners' requests.
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ints
v. Comgla
-P 0 an e d
suant t agy ement with the Department of Housing an
ur
which is !equired

grban pevelopment, the equal housing lender poster
b4

Federal and State banks and savings

by of
n display in the 1lob
" imination

b<
d loan associations directs that complaints of housing dise
ani
directly to HUD. HUD does mot routinely notify any of
e

be mad
. laints
{es of the number of comp.
the Federal financj.al regulatory agencies umb -
ainst their member institutions, Some complain

t has received ag
i s to the regulatory agencies

have been forwa:ded directly by complainant
ther than to HUD, and HUD sometimes refers comp ailats to the regu ory
za T t 3 hi a at

agencles These are gene:ally Processed P'EOTBPCLY by the IEgUlBtOI}'
8 .

agencies themse lves.

A Office of the Comptroller of the Currency and Federal Regerve

Systen
As of early 1974 neit

her the Federal Reserve Board nor the Office of

ainst
the Comptroller of the Currency had recelved any complaints ag

505, olbert inte view, supra note 491. HUD does, however, ocaasionall
Hi t inter > p Yy

inform regulatory agencies of an isolated mortgage
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their regulatees alleging racial, et?géc. or religious discrimination
in lending for residential purposes. Neither of these agencies
had checked with HUD to determine if any housing complaints had been
filed against the institutions they regulate. Neither of the regulatory
agencies had any agreement with HUD under which HUD would notify them

of any complaints of discrimination. Nonetheless, COC's Deputy Chief
Counsel stated that he was under the impression that HUD would auto-
matically notifgogoc if any complaints against national banks were

filed with HUD.

B. Federal Deposit Insurance Corporation

Investigations o complaints are 4 h y FDII gional
t tions of int normall; andled by FDIC's re a
offices with agsistance from the Legal Division

Complaints are also
sometimes
forwvarded to the Unit of Consumer Affairs in the Division of Bank
Supervision i ﬂ
p on in the central office,which may then coordinate the handli
ing

of the
complaint, If, after reviewing a complaint, the unit finds it

worthy of administrativ proge s era ounse or
y e ai 1f
edings, it 1s sent to the General Coun

action.

506, Teleph

o Mar.eep 0?;7‘1.1.1:“;1% with C, Westbrook Murphy, Deputy Chief Counsel

00C, Mar th; b F;d;k: 1Ryan interview, supra note 436. FRS routinely '
al Reserve Banks to inquire if they have received

any fair housing comj
oY saLt Mousing complaints, but up to February 14, 1974, they had

507. 1973 Murphy interview, supra note 436

508, Wedel letter, sSupra note 397

509, O'Rell interview, supra note 550
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Theunit I;als(z) on file sig civil rights complaints dating from 1969

through 1973. Two of the six complaints were referred directly to

it by regional offices, One complaint, deted June 7, 1973, was
initially lodged with the Texas Department of Banking and was then

forvarded to the upit. The: complainant, a black, alleged that he

vas refused refinancing of some jand he owned and stated that he saw mo

justifiable reason for being denied that loan,

This complaint was reviewed by the General Counsel. The Gemeral

counsel concluded that it was "heyond purview of this Department to

order a State bank to fund any loan application."”  Moreover, since

nd, the Office of Ceneral Counsel

n of Title VIII.

there was no dwelling on this la

determined that this complaint was mot within the jurisdictio

FDIC's view of this complaint was unjustifiably narrew. Admittedly,

this case demonstrates the fact that no Federal statute sufficiently pro=

hibits discrimination in lending. Nometheless, if the discrinination which was

uld have been & violation of the Constitution.

alleged did in fact acecur, it wo
41 Rights Act of 1866 provides that
in every State and Territory, as is enjoyed

Further, the Civ 1,11 citizens of the United

States shail have the same right,

510, Unti{l January 1974, the unit had not filed these civil rights complaints
separately from their other complaints, The unit did not trace patterns
of discrimination which called for affirmative action in any insured banks,

individually or as a whole. This Commission was informed that as of
s would be filed separately. 0'Nell

January 14, 1974, the civil rights complaint

Interview, suptanote 450. Tn October 1974, this Commission was informed that:
mer Affalrs Uait has separated the complaints

other correspondence into & single

der the olé filing method the

Consumer Affairs Unit had ready access to specific
complafints received by it and also knew both the number
and content of the civil rights complaints. wedel letter,

supra note 397.

The Consu
received by it from
file, However, even un
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by white citizens thereof to inherit, purchase, lease, sell, hold, and
511

convey real and personal property." It 16 in the interest

of PDIC to determine whether ox not the alleged illegal action occurred,
and the Federal Deposit Inauran;lezAct, which created the Corporationm,
provides that drastic measures  are available to it if & bank engages
in "an unsafe or unsound practice.” If such complaints as this are
generally left uninvestigated,then it is impossible for FDIC to judge
whether banks are engaging in the umsound practice of failing to make
loans to persons solely on the basis of race. Moreover, FDIC should

of the right to bring a private sult, rather

have informed the complainant o

than merely indicating that it could be of no assistance.

A second complaint which demonstrates the laxity of the Corporation
in arresting discriminatory practices 1s that of a couple from Columbus,
Ohio, dated April 23, 1973, which alleged racial discrimination in
home finance. A copy of the couple's complaint was forwarded to the
unit by the Housing Opportunity Center of Metropolitan Columbus which

expregsed the opinfon that the loan was being denied because it was for a home in

511. 42 u,s.c, B 1982 (1971). Although the lenguage of this act was available
for many decades, it was not applied for the fullest protection of the rights
of minorities until Jones v. Alfred H, Mayer Co., 392 U,S, 409 (1968). ¥DIC
does not concur in this Commission's conclusion that the decision in Jones

v. Ha;sr;; usy have applicability to this situation. Wedel letter, supra

note f

512, FDIC sanctions are discussed further in Section VI.

313, 1In contrast to the actions taken by FDIC in thi i
instructed to inform complainants of thefr rightnt: s:ecie:el’egggaftgfsftgfgt

court and of organizations which may assist them in this effort. HUD,

Title VIII Field Operations Handbook (1971). PpIC stated:

+++88 & matter of practice, the Corporation frequently
advises persons who complain to it of various problems
encountered with insured banks or banks under its direct
Bupervision that they seek the advice of private counsel,
8ssuming that the Corporation has no jurisdiction in the
area. However, in thig particular case, we would have
deemed such advice inadvigable since the complainant's

right of
nors 39"7.“"““ ¥as questionable,,..Wedel letter, supra
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on area in vwhich no other minorities lived. The complaint which the center

forvarded did not inmclude the name of the bank which had allegedly denfed

the loan. The executive director of the center stated that he had directed

the couple to write to the central office of FDIC in order to provide them

with the name of the bank. No letter to FDIC was forthceming, so the name

of the bank which had allegedly discriminated remained unknown to FDIC.

The subject was, therefore dropped, No followup attempt was made by FDIC

ko contact the couple even though the center had forwarded their address

514
to FDIC.

i ion
hat *The complainant specifically requested that mo act
gyl;akﬁ?&hffé%ﬁe:ingividuals xgere in the process of obtaining a loan."

Wedel letter, supra note 397.

FDIC's failure to conduct an investigation was repeated tn a;xo:;::;sc::e,
in vhich the complainant alleged dis?rimination hyfm'n:l obagz ok I
Henryetta, Oklzhoma, without specifying the name o :b:nks > e I
has supervisional authority over only ome of the :wok 1nvoived She
wrote the complainant to inquire the name of the ban .

is inquiry so the case was dropped.
e L O e this tms].ai:t w};uld have involved the review

Since an investigation of this comp L
of only one bankf it would have been appropriate for FDIC t]:; rz\ir:z: i;gi:—
bank o determine whether or mnot its practices were generally

tory,
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~

A third complaint was an anonymous one dated October 6, 1972, against 4
bank in Florida which is under the jurisﬁiction of FDIC. The complaint was
a brief, general allegation that the bank makes no loans to blacks, FDIC
made no investigation of this complaint but merely stated that an
{nvestigation of the allegation was scheduled to take place during the negxt

515
annual examination of the bank.

If‘
515, o' p
eximi ngtlzle;lwi.:ter;iew, Supra note 450, It is uncertain when the annual
extminat o s dst;f:duled,smce the different regional offices conduct
Ltierent times and the date of the last examination in this

bank's particular repio, i
Chis Commrerse® gLon was not available, Id. In October 1974, FDIC wrote to

plaint, it was inves

ce of rac i i
estate lending was discovered, t«iigéegifggég;?ast&ogga130%'233]97
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another complain® was received by FDIC from a white owner of a mobile
home park wha alleged that a bank had refused to make loans to blacks for
Pu,chasis_rig his mobile homes although that bank was making such loans to
yhites.  The complainant supplied names of persons who had allegedly been
discriminated agalnst, and these persons were interviewed by the examinmer and
asked to supply proof of the discrimination., The examiner reported that they
were unable to do so, On the Easis of these interviews and the examiner's
obgervation that blacks were in the lobby of the bank, the examimer concluded
thet no discrimination had taken plzace.?l7

While FDIC files did not Indicate what the examiner would have regarded as
proof of discrimination, it would appear that he or she should have assumed
some responsibility for determining whether the bank had refused to make
loans to applicants because of their race. In fact, FDIC did not review

the bank's files to determine vhether or not the bank ever received and
zeferred applications from the minorities named in the complaint oxr if it had
made any loans for mobile homes.
c. Federal Home Loan Bank Board

It 4s FHLBB's policy to Investigate any complaint of lending

discrimination by one of 1ts member institutions if the complaint was not

initially eent to HUD or the Department of Justice., Although the FHLBB

516, The complainant argued that these refusals were hindering him in paying
off a loan he owed to the same bank.

517. FDIC ststed, "We understand that the FBI also investigated this matter
end arrived at the same conclusion,"” Wedel letter, supra note 397,

One other complaint of racial discrimination in mortgage financing was

lodged on December 30, 1969, with HUD. HUD requested FDIC's assistance in its
investigation. An FDIC examiner, in conjunction with a HUD investigator, concluded
that there was no racial discrimination, Since incomplete data were contained

In FDIC's files about the complaint, it was impossible to assess whether the
¢xaminer's decision to close the subject was justifisble.
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has offered assistance to HUD in handling complaints which have initially

been lodged with HUD, FHLBB and HUD do not yet exchange information on

complaints on a regular basis,
The Federal Home Lo&n Bank Board has had no standard procedures for

handling civil rights complaints or any other complaints which it wmight
518

receive, Until recently, all complaints initially received in the centrsl

office were handled by one of three offices: the Office of Housing and

Urban Affairs, the Office of Examination and Supervision, or the Office of

the General Counsel, In October 1974, the Board's internal procedures
were clarified to provide that all discrimination inquiries or complaints
should be referred initially to the Office of Housing and Urban Affair;,
4 specificcomplaint against a named institution is then forwarded to the

Office of Examination and Supervision and 1s then generally sent to the
19
supervisory agent at the Federal Home Loan Bank in the region of the
520

institution against which the complaint was filed, The supervigory agent

comunicates with the institution to determine Lf it can justify its

actions oy, if not, whether it is willing to take corrective action.521
Sometimes the complainant is also contacted, For example, the

complainant is required to provide the name of the institution

the complaint concerns 1if she or he has not already done so. However,

there are po established guidelines as to when contacting a complainant is
—_—

518, The bulk of complaints received b
y FHLBB involve allegationa of illegal
actions in such matters a8 getting interest rates or terms for repayment, &

519. A supervisory agent g
who 1is designated

the purpose of handling proble

520, ‘The supervisory agent would take this ste

or not it involved diserimination, P for any complaint, whether

521. Platt letter, supra note 412,

by the an officer of one of the 12 Péderal Home Loan Banks
¥ E1@ Board to act on behalf of the Board and the FSLIC for
ws which arise in the enforcement of regulations,
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522
necessarys

If the supervisory agent does not receive what sha or he considers
s satisfactory justification for an institution's behavior, or 1f the
{nstitution does not voluntarily achieve compliance, an examiner is sent
in to make an investigation, The examiner in turn makes a report to the
chief examiner in the regional office. The report is sent to Washington
where a decision on the complaint's status is made.

Most complaints, however, are settled in the field without ever having
been brought to the attention of the central office. The examiners are often
not accountable to anyone for the judgments they make on complaints. Thus,
there 18- no consistent overseeing of complaints to emsure that theszs;me
standards of evaluation are being applied by individual examiners.

While FHLBB has not found that the absence of more uniform procedures
for handling its complaints creates a problem, this system is inadequate
for dealing with civil rights complaints. Few examiners have the expertise

to handle fair housing complaints, as is shown by the disposition of the

few fair hoﬁsing complaints FHLBB has received,

22, i sts sharply with procedures outlined for HUD staff in HUD's
Title ’\II:E: ;z::sa%eratioﬁsy}landbook of March 1971. The1 Handi htggk‘iz;:‘t;ructs
that both the complainant and the respondent be pers-cma ly intervi .and

This applies to complaints made by telephone, in writing, or in paiionto
to_complaints received by an investigator in the field., The aneif %: tr
18%4instructed to obtain further information from the complainant £ a latnt
pravided by the respondent does not substantiate that provided in the comp

or {n the initial interview with the complainant,

523, file reports on sll discrimination complaints
in?rest?;%tgeg; I:gsat; The a%propriate chieffe:];:mi:;er;gup:;:isory
[ nation
3 ional director of the Office o a
Sﬁgﬁéﬁﬁn‘:ﬁvi&w the findings of fact and conclusions of each such

report. Platt letter, supra mote 412,
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Five discrimination complaints were brought to the attention of
524

the FHLBB's central office betweea July 1972 and January 1974, One
complaint, alleging racial and sex discrimination, was from a black woman
in Arkansas ;azh; received a loan for well under the amount for which she
had applied, The association maintained that the house was in an area
which was old and deteriorating and that the loan finally made was well

526
over the value of the homes in the area.

524, These
complaints, however, cannot be accepted as the total mumber of

complaints
by the mn,zga;“i; iﬁgjzuiir?sad institutions, since complaints received
to the attention of the centragl a:fafli:efsf fees weuld not necessarily be brought

525, The associ.
oclation made the woman a loan for $22,000 rather than $30,000.

526, The records
did not indicate whether or not the home was in a black

g . a
nei, hbDl‘hODd The 880cigtion maintaing that the value of the house
the area ranged fIOm $6’000 to $201 000,
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The director of the reglonal FH‘LB asked the chief examiner to
make an investigation. In the course of that imnvestigatior, the
ranager of the association informed the examiner that 20 to 25
percent of all loans made by the association were to blacks
and that 60 perceat of all home improvement loans were to blacks.
Although this information should not be taken as the only determinant of

the merits of the complaint in question, the examiner concluded solely on

the basis of the manager's statements that no discrimination had taken
527
place.

A complaint dated Jupe 12, 1972, was sent to FHLBB by three

Congressmen, The central offlce sent the complaint to the

supervisory agent in the region. The complainant, who was ghite,
28

had applied for and been denied a mortgage loan of $30,000.

527, Moreover, the examiner never sought verification of any of the
association's statements, including those about the value of the
house or other homes im the neighborhood, This complaint demon=
strates the need for raclal-ethnic and property location data
collection so that examiners will be able to rely on records for
assessing lean-making policies rather than depend on estimates by
bank personnel.

528. The loan was requested for 90 percent of the purchase price of

the house.
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The complainant alleged that the savings and loan official had said that
the reason for the denial was that another home in the subdivision had
been sold to a black, and thus the value of the subdivision would be
declining. The savings and loau official denied having made the state-
ment and stated that the reason for denying the loan was that the house

had @ substandard frame and was generally of imferior comstructiom.

FHLBB staff decided that there was no way to substantiate either
of the two statements and, therefore, took no action. Although there was
clearly no way to verify either the complainant’s or the bank officilal's
statement, there are a number of things FHLBB could have done to determine
whether the denial of the loan was justified, For instance, the examimer
could have determined if other loans were being made by th?’ zagssociation
in the neighborhood, whether they were to whites or blacks, and what
kind of terms the loans were being made on and on what type of property.
The examiner could also have attempted to discover whether

similar loans had been made prior to the black family's moving into

529. In the absence of racial and ethnic data, this information might be
obtained by interviewing local minority interest groups and residents and
purchasers of subdivision homes.
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530
the neighborhood if, in fact, this had takem place,

Anothexr complaint was from a black male who had applied for a $20,000
construction loan to build a home in North Carolina. The savings and loan
gssociation informed the complainant that before he could file am appli-
cation for the loan, he would have to subpit & set of plans and specifi-
cations for the home. Although the complainant did produce a picture and
a floor plan of the house, these were not considered extensive enough.sal
The complainant was instructed to submit specifications for the home and a
construction contract with a builder before the application could be filed,
then the complainant provided rew plans for his proposed home, he was again
instructed to submit specifications and a contract with the builder,

The complainant never filed a written application and the savings and

530, Another complaint which demonstrates the examiners' dependence nn the
bank personnel's statements rather than objective observations was from
a black who wished to purchase a 30-unit apartment building in a black
neighborhood for $300,000. The complainant asked for and was denied a
$225,000 loan. He stated. that the building was less than 8 years old and
that the purchase price was $60,000 less than the market value, He also
alleged that it would cost $400,000 to replace the -apartment building.
The savings and loan assoclation reported that the building was deterio=
rated., It told the complainant that if he acquired the property and
brought it into good physical comdition the association would consider
making him a loan. The complaint files did not indicate whether the
examiner had locked at the building or required an appralser to do so in
order to concur with bank personnel's statements regarding deteriorationm.

531, The association also conducted a credit check on the complainant
which they found troubling. The complainant answered that the
problems which showed up in the credit check were caused by his

son rather than himself. Accordingly, the association wrote to

the complainant and reportedly informed him how he could

straighten out his credit report.
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loan association cited the complainant's failure to do so
532

as the primary reason for not making the loan. It appears,

however, that the asscciation had come up with so many con-

ditions pending the acceptance of a written application that the

complainant may well have given up hope of obtaining the loan from
533

the particular association.

— e
532, The FHLBB wrote back to the complainant, restating the loan
association's reasons for demial of the loan and inviting a response.
The complainant never wrote back to FHLBB.

533, The complainant may have believed that he could not enter into a
c?nscruction contract uatil the savings and loan association had given
him 8 promise of financing. According to Federal Home Loan Bank Board
officials, a promise of financing from the association would not be a

\:ﬁg\;iremﬂ:tt:or signing a construction contract, as one of the pro-
isions o e contract could provid i

N o A WA finapncing? that the contract is subject to the
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In addition to the complaints of discrimination FHLBB received
53
Juring fiscal year 1973, it received a number of complalnts

slleging omission of a nmondiscrimination statement in advertising.
. 535
FALBB officials, too, had noted such omissions. FHLBB could not
536
gtate the number of such violations which were uncovered. According to
' 537

FHLBB, appropriate corrections were made in each instance.

e

534, A complaint which was received by the FHLBB from HUD in January

1973, but which was not cavered by Title VIII of the Civil Rights

Act of 1968, demonstrates initlative by the FALBB in undercaking an
jovestigation, The complainant wished to receive refinancing for a

loan on a small shopping cemter he owned in a black community in

California. He had attempted to get financing through his broker

from nine savings and loan associations and some mortgage companies

and commercial banks. The complainant alleged that although he was

denied the loan, owners of shopping centers in nonplack neighborhoods

had received such loans. Although the loan being sought did mot involve
financing a dwelling, the FHLBB ordered an investigation of the

situation, arguing that the denial of the loan could constitute a

violation of the Civil Rights Act of 1866. Therefore, an examiner was

sent in and instructed to interview both the complainant and his

broker. It was deemed jmpractical to interview representatives from

all nine savings and loan imstitutions, From that point onward, FHLBB's
handling of the cosplalnt was deficient. Through conversations with

the broker, the examiner concluded that all of the broker's inquiries

for loans had been conducted over the relephone, The broker atated

that most of the replies indicated that the associations were mot

meking commercial loans or were not making loans in that “particular area."
Purther discussion with the broker disclosed that he had not made further
attempts to acquire a loan and that an appraiser had not been called in

to estimate the value of the property. The examiner concluded that
because there was a lack of persistence in acquiring the loam, further
sction was not warranted. This raises the question of how many times

and in what manner a discriminatory demial of a loan would have to be made
before it would be considered e violation of law by the FHLBB

examiners. Although discriminatory action by banks was also alleged to
have taken place, FHLBB did not gorward the letter to auy of the other

regulatory agencies.

i
i 535, During that year, several FHLBR officlals frequently reviewed newspapers
locking for mortgage finmance sdvertisements by eavings and loan associations.

536. Interview with Robert Warwick, Deputy Director, Office of Bousing and
Uzhan Affairs, and Francis passarelli, Asaistant Deputy Director, Office

of Exemination and Supervieion, Apr. &, 1974

337. 1a,
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VI . Sanctions

All four Federal financial regulatory agencies prefer to use
informal methods to bring about compliance with laws and regulatio
ns

to which their regulatees are subject. For example, FHLBB regional
10na

3
offices send letters to errant institutions and to the Boerd's cent 1
ntra

office 1f unsound patterns are discovered by examiners, Similarly
the Federal Reserve System uses what it calls "moral suesion"--for’
example, writing letters to urge banks to correct unsatisfactory con-
ditions or practices and holding meetings with the bank's management
If necessary, the FRS will contact the appropriate reglonal Remerve
Bank to urge it to put pressure on the bank in question, According

to FRS, this method usually proves successful 3

If vol
untary efforts fail, the agencies may invoke more drastic

measures suc
h as cease and desist orders, termination of a chart
er or

nsurance, remov s} ectors or o ce s} u ion 5 e use
ins moval of di t 1 ) 3 fro S
) & I T T off rs, or 8§ pen. T th

538. These letters are referred to by FHLBB as comment letters.

539. Ryan interview, supra note 436,
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540
of credit facilities, but these stringent methods are rarely used. For
541
example, the Federal Home Loan Bank Board has never terminated a charter.

gince no fair housing violations have been uncoveied by any of the

——
540, For example, the National Housing Act

authority to issue cease and desist otgers tgf%‘éii,dl%ii:};irg?ligs‘égﬁt';:lg?:s

ané the FHLBB has similar cease zud desist authority with respect to Federal
savings and loan associations under section 5(d) of the Home Owner's

Loan Act of 1933, Section 5(d) also empowers the FHLBE to appoint a
conservator or receiver for a Federal savings and loan @ssociation upon the
ground, among other things, of willful violation of a cease and desist order
ghich has become final. The FDIC is authorized by Section 8(a) of the

Federal Deposit Insurance Act to terminate the deposit insurance of insured
banks which are in violation of applicable laws, The Financial Tanstitution
Advisory Act of 1966 (12 U,S5.C, § 1464(d) (1970)) empowers the Federal Reserve
System to issue cease and desist orders.

541, Warwick and Passarelli interview, supra note 536, In 1972 the Federal
Deposit Insurance Corporation issued cease and desist orders o 10 banks.

As of December 31 of that year the cease and desist orders outstanding

nimbered 13. Cease and desist orders were discontinued against two banks.
Pormal written agreements outstanding December 31, 1972, numbered three, Duxing
that same year, five new termination of deposit insurance proceedings were ini-
tiated. Action was discontinued against onme bank when it took the necessary
corrective action. At the end of 1972, action against the remaining four banks
avaited either the completion of the corrective period and subsequent re-

examination, ox the analysis of the examination report., Most of these
proceedings were initiated against banks which had engaged in risky

financial transactions.

o g
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regulatory agencies, these sanctions have never been used against

542
regulated institutions which fail to comply with Title VIII.

542, The Federal Home Loan Bank Board's regulation has been criticized
by the Center for Natiomal Policy Review for its lack of emphasis on
providing for the use of the sanction of termination of a member insti-
tution's charter as a penalty for violation of the Board's fair housing
regulation, According to FHLBB officials, these cease and desist orders
can also be used as sanctions against asscclations in violation of

Title VIII of the Civil Rights Act of 1968, although the Board's regu-
lations concerning Title VIII faill to mention the use of available
sanctions, Telephone interview with Rebecca Laird, Attorney, Office of
General Counsel, Federal Home Loan Rank Board, Mar. 8, 1974. In a recent
letter to this Commission FHLBB wrote that it:

does not repeat the sanctions available to it

to enforce its regulations in each separate

regulation, because the same sanctions are avail-

able for enforcing all of its regulatioms, Flatt

letter, gupra note 412.
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yiI. Socisl Action Programs
A, The Federal Home Loan Bank Board

puring calendar year 1972, thesBoa:d began assisting savings and
joan associations in several citles “ to establish neighborhood housing
service agencies. This effort is modeled after the Neighborhood Housing
service (NHS) program begun in Pittsburgh, Penmsylvania, in 1968. The
pittsburgh program was designed to arrest the decline of urbaun neighbor-
hoods which were in basically good comdition put which showed signs of
deterioration. It 1s not a program to rehabilitate hardcore ghettos.

Three groups are involved in the program: (1) financial institu-

tions, principally savings and loan assoclations; (2) community
tesidents of the particular neighborhood; and .(3) the local government.,
The FTHLBB's role is primarily to help set up the plan rather than to
ses that it 1s implemented. FHLBB reports that it usas its position
to couvene lenders and ta encourage their participation in & program which

zakes loans in areas which are not usually considered to qualify by ordinary
54
standards,

543, Programs have been initlated in Oakland, Cal., Cincinnati, Ohio,
Dallag, Tex., and Washington, D.C. They have been planned for Plain-
field, N.J., Boston, Mass., and Jamalca, N.¥. Telephone interview with

Elizabeth Burnett, Support Staff, Office of Housing and Urbam Affairs,
FHLBB, Apr. 26, 1974.

544, Warwick interview, supra note 438.

G e At
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In order that this program not be misconstrued as redlining
by various community groups, the FHLBB has urged savings and loan
institutions under its regulation to keep up their usual Loan~-making
level in other areas as well, rather than let their participation in
the program serve as their sole effort to lend in a declining area.
They are told to "supplement" usual loan-making by thea program rather
than "supplant" it.

In addition to participating in the NHS program, the FHLBR has
implemented a program of assistance to minority-owned or minority-
controlled savings and loan associations. The Board offers on-the-job

training and technical assistance for employees of these associations

;:gili%g_éingngzi ;:ehgzshpmgram, & homeowner who is interested in re-
ome receives an analysis of the
A ne i
:n:mf;:i:ci::zzi Those homeowners whom the NHS staff feel woueldd oqfu:leil-lfa b:Lflc;{\.-'a o
ton o whgrdFHA loan are referred to a participating finaneial {nstitu-
0 not qualify are considered by the NHS loan committee
s

sen
fin::i;nl’)yf::rézansifmm thehigh-risk revolving loan fund, which is
the borrower's abiiitvate donors. The repayment terms are ’designed to fit
reducing 1ts fnter ¥ to pay, including extending the term of the loan
program does not :—:gltgte, or dropping the interest rate to zero. The
However, loans mage to“nzw";: buying in the particular neighborhood,
involving the usual level of We buyers are ordinarily set at standards
the program had of risk. The number of default experience

3d encounterad were reported to be encouragingI; low_c ;d.
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Bo Federal Reserve System

Although the Systemhas no social action program of its own, it
realizes that it is important ‘that its bank examiners do not inhibit
panks from making loans wh:l-.szig are substandard in quality under their
oun social action programs, Therefore, it makes exception to its
financial Boundness requirement and endorses the extension of credit
for the purpose of providing funds to minority-owned or small
businesses, the financing of low-income housing, and the funding of
enterprises whose objectives and purposes are of a civic or community

nature., It has urged its examiners to report separately all marginal

loans under a particular bank's social action program. The examiners

were informed of the Federal Reserve Board's view that a bank which has
a stated policy of making soclal action 1oans should not have that pro-

gram criticized if its overall financial condition permits the taking

of higher than normal level risk.

546, The FRS does mot collect informatiom on which State member banks have
such programs. Télephone interview with John E. Ryan, Supervisory Bank
Examiner, FRS, Apr. 26, 1974.
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- .

€. Federal Deposit Insurance Corporation

On August 11, 1972, FDIC put into effect the Leeway Investment
Program,which was designed to encourage banks under the Corporation’s
Bupervision to invest in organizations engaged in soclally-oriented
programs. To be eligible for Support under the Leeway Investment

Program, an organization must have socially desirable goals which are
community oriented, For example, an organization engaged in minority
business enterprises or in financing low-income housing might be assisted
under the program. FDIC permits the institutions it Supervises to take
greater than normal investment risks ig their assistance to such organiza-
tions, R : et

The Corporation does net have any statistics avallable as to hoy many

banks are making this kind of investment, It also does not have any

information on the type of investments being made or their results., Thus
~ * ’

it has no mechanism to evaluate the Leeway Program,
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D. Office of the Comptroller of the Currency

COC is the only Federal financial regulatory agency which,

by law, is instructed to allow national banks to invest in

community funds or such charitable or philanthropic organizations
547

as are judged to be in the bank's interest, COC has issued interpretive

rulings on this law which prescribe that the following conditions must be

met for making such investments: (s) the project must be of a predeminantly

and (b) the bank's investment in any onme project does not exceed 2 percent
of its capital and surplus and its aggregate investment in any one project

does not exceed 5 percent of its capital and surplus.
The rulings elso state that such investments mayslt‘:e charged off
9

on taxes as a contribution if they are not paid back. If the bank

wishes to trequire repayment and thereby carry the investment as an

asset, the examiners ate instructed to treat it as petmissible even

éhough it may be a high-zisk loan.

347+ 12 U,5.6, § 24 (1970).

5484 Thus, an organization engaged in producing low=income housing
might qualify.

“

549, Department of the 'freasury, Office of the Comptroller of the

Currency, Comptroller's Manual for National Banks, Interpretive Rulings,

87.7480 "Tuvestments in Community Development Projects” 3=33 (undated).

. 548
civic, community, or public nature and not merely private or estrepreneurial;
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VIII. Organization and Staffing

In order for the Federal financial regulatory agenciles to have an
adequate fair housing program, each agency would need a full~time fair
housing director assisted by at least two professionals, This staff would
write guidelines for regulated institutions, develop a fair housing manual and
training program for examiners, review selected examination reports with respect
to fair housing, participate in the examination of selected banks and savings
and loan associations, and review ccmplaintsfxsvestigatidns made by their

5

agencies, including their regional offices. They would also review a

sample of affirmative fair housing programs maintained by the regulated

351

institutions. Moreover, for the regulatory agencies to operate successful

fair housing units, the directors would need a policymaking role within the

respective agencies. It is thus imperative that the director report directly

to the agency head end have rank equal to the general counsel.

550, In the case of the Federal Home Loan Bank Board and the Federal Reserve
System, this staff would also review on a sample basis any complaints received
by the Federal Home Loan Banks and the Federal Reserve Banks, respectively.

nstitutions to have

531, While no requirement currently exists for regulate
or such programs.

affirmative fair housing programs, ~there i1s a gredat nee
See pp. 150=151 supra.
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In addition, certain examiners should be assigned. permanent fair housing
cesponsibilities. These examiners would assist in the fair housing
training and supervision of other exami;xers, so that, as a rule,a review
of the fair housing policies and practices of each regulated institution

552

could continue to be incorporated in the regular examination. None of

the regulatory agencies, however, has an adequate fair housing program.

552, In the case of small banks, however, when a fair housing review
might add proportionately more time to the time mf_cessary for bank
examination, the special fair housing examiners might make the fair

housing reviews themselves.
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A. Federal Home loan Bank Board
The Board's civil rights efforts are carried out jointly by th
e
Director of the Office of Housing and Urban Affairs (OHUA), the staff
’ 6ta

of the Office of Housing and Urban Affairs, the Legislation Divisi
on of

the Office of the General Counsel, and the Office of Examination and
Supervision. The Director of Housing and Urban Affairs, who is also
Director of FSLIC, spends approximately 25 percent of his time on civil
rights matters. The Deputy Director of OHUA, who 1s primarily in cha
of civ .
” r:;;igl;;; m:::::iin that office, spends 75 percent of his time in
N tion, all savings and loan examiners also have
fair housing respongibilities 4in that they are expected to administer
the fair housing questionnaire in conjunction with their
savings and loan

examinatiocns,

553. The duties of th
it e Deputy Directer includ
data’,ywl;:;;’s;;ogint;:s:ssigg the feasibility ofecg?iésgﬂg :ﬁiﬁf:néng ?{'lllnb‘s
oard's nondiscrimi By ite
renelations s mination guidelines
aulact diacgizl::ztgzeai corresponding with complainanis t:ngta:ify oro
e e redunin ndboth lending and employment um,l moreys A
gnd b associatiens,ns;ad sgig:tngiprogram to assist minority szziizc
ounsel 1 BT
n developing legal positions. wgrwizéoznz:::i::e g:fice o nggral
, Bupra note '
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B, Federal Reserve System

The Program Director for Banking Structure is the official responsible

for averall implementation of Federal Reserve System policy under Title

¢ the Civil Rights Act of 1968. Fair housing, however, ig but one

The Program Director for Banking Structure
55

yiit o
of this person's major duties,

algo holds the position ‘of Deputy Director of the Divisien of Supervision

and Regulation.

Due to this official’s busy schedule, many fair housing responsibilities
have been unofficially delegated to one of . the staff members 4n the Division

of Supervision and Regulation. This person estimates that he spends 15 to 20

percent of his time fulfilling his fair housing role. His duties in this ared
fnclude teaching in the examiner training school, attending meetings with
s fair housing Program,555 responding

persons seeking information on the Board’

to letters from interested organizations, drafting poster requirements

for fair lending, and, primarily, working on possible improvements of the

Board's fair housing prograls which includes obtaining advice £rom members of

556
FRS staff.

s ettt
—

554, As Deputy Director,
oversight of bank examinat
555, The primary responsibility of the program Director is the approval of
applications from banks for changes in their structure, such as mergers

between banks ox the opening and closing of branch offices.

lity for such matters as

this person has responsibi
eign banking activities.

jons and supervision of for

556. Ryan interviev, supra note 436,
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In addition, all examiners are responsible for including the fair
housing questionnaire in their bank examinations. A staff attorney
in the Board's Office of General Counsel is primarily responsible for
providing the legal advice concerning all the Board's proposals to

further fair housing objectives.

¢, Federal Deposit Insurance Corporation

FDIC regional offices and the Office of Bank Supervision carry aut
such civil rights responsibilities as the agency presently acknowledges.
There are mo specific fair housing assignments in any of these offices.557
Fair housing assignments are made on an ad hoc basis by the Director of
the Office of Bank Supervision or by regional directors. Assistance an

legal issues such as is needed in drafting fair housing requirements is

also gd hoc and 1s provided by the General Counsel.

D, Office of the Comptroller of the Currency

There are no specific fair housing assignments at COC. Complaints

regarding fair housing violations would be handled by the Office of
Chief Counsel in the same fashion as any other complaint. The Deputy
Chief Counsel estimates that he spends about 10 percent of his time,

aod that COC as a whole averages about one fulletime person, on fair

housing duties. Most
505f& that time has been devoted to drafting fair

housing requirements,
—_—

557. Murphy telephone interview, Supra note 504

558. FDIC responded;

Gotporation, yo goF SomPlaiate recsived by chis

to etvi] zi,h: this time we £ing the staffing devoted

way well t 8nts compliance efforts to be adequate, It
®s however, that expanded staff will be indi-

cated for thig
8upra note 397.purpose in the future, Wedel letter,

j
1

Chapter 3

Veterans Adminiatration (VA)

[, PBrogram and Civil Rights Responsibilities

The Loan Guaranty Service (IGS) in the Department of Veterans Benefits
administers the programs set up to assist veterans in buying a home. VA
assistance is provided through a guaranty or insurance of the veteran's mort-

59
gages, or in rural areas where mortgage funds are unawailable, through a direct
560

loan program, The VA program is designed not only to assist the veteran in

becoming 4 hcmeownerfslbut to assure that he or she remains one. The VA
frequently counsels veterans on the management of their home payments. Further,
in the event that a leﬁder moves to foreclose on a veteran's loan, it is not
unusual for the VA to intervene and persuade the lender to delay foreclosure.

In carrying out its function to provide housing assistance to veterans, VA

engenders benefits for builders, developers, individual home sellers, appraisers,

1974, the VA guaranteed 8,817,238

in 1944 through June
559. Since its inception The number of loan applications

1 totaling approximately $106.4 billion.
r:i:.ved pernngzmyég varied from region to region. For example, in fiscal year 197'4
the Loa Angeles, Cal., region received on th; gverage 3,5§gszpp11285{.og;£:1$§hly.
1. ~ 1,800; Waco, Tex, - 1,200; Boston, .- H N
iﬁ.l‘fa‘;ggc::\dcl?ew Orlz’aems: La. - 500, Attachment to letter from 0dell W. Seats
Vaughn, Ch;.ef Benefits Director, Vetérans Administration, to John A. Buggs, St
Director, U,S, Commission on ¢ivil Rights, Oct. 24, 1974,
art of the VA's overall loan program.

rise a very small p
;Eg,’n ?@Eﬁﬁh}:ﬂﬁgz iﬂ‘; 1974, approximately 320,000 direct loans were made. For

ch loans monthly;
Texas, VA regional office makes 8 to 10 su
:imﬁis’ogzaﬁ:wiouisiaaa, office makes two to three. California and Ne\f:adathrtv:
not had the dir;_ct 1oan program since 1969 because of tha availability of priva

lender financing in those States. Id.

3 t
561. VA guaranteed loans can be guaranteed for up to 60 percent :f ;h:n:oa:ag:m
or §12,500, whichever is the lesser. Seventy-three pelzcent °£nz , : ngo a
teed in fiscal year 1974 were for 100 percent of the loan anznu uid 'in;:;'eaae own~
payment. Legislation pending in Congress as of October 1974 wo
maximm guaranty to either $15,000 or $17,500. Id,

219
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562
and management and sales resl estate brokerss.63 Builders and developers may

apply for VA subdivision feasibility letters, which can then be used in

obtaining construction financing, In addition, builders and individual

gellers may obtain a VA appraisal at a set fee to determine the maximum loan
amount that VA will guarantee, an amount VA considers to be the current market

2
value of their houses, Since the Loan Guaranty Service is also responsible

for handling the sale of properties acquired by the VA through foreclgggre
proceedings?ﬁa it offers this business to private real estate brokers
who manage the properties and sell them on the open market,

The VA is charged by law and Executive order567to adminigter its housing

programs for veterans without discrimination on the basis of race, color,

562. The VA deals with approximately 3,000 management brokers, 45,000 sales
brokers, and 5,000 fee appraisers annually.

563, Issuance of a subdivision feasibility letter by the VA means that the VA has
determined that there is a need for such housing and that construction plans are
feasible, In its review, VA examines such matters 28 the existence of water and
gewer facilities, The number of applications made each month for feasibility
letters varies from region to region, For example, the Los Angeles Loan Guaranty
Office receives an average of 15 applications per month.

564. VA appoints a roster of qualified appraisers and regioral loan guaranty offices
designate an approved sppraiser to make each appraisal for a setr fee, Appraisers
are pald by the person requesting the appraisal. Vaughn letter, supra note 559.

565, The VA acquired 17,221 properties in fiscal year 1973.

566. VA utilizes the services of real estate brokers on a fee basis to manage VA-
acquired properties and identify and oversee necessary repalrs. Such management
brokers are paid a monthly fee of $10 per assigned property. The acquired
properties are offered for sale on the open market. All real estate brokers in
the area have an opportunity to show and sell the properties, The real estate -
broker who submits the purchase offer accepted by VA for a property receives a

5 percent commission. Vaughn letter, supra note 559,

567. Title VIII of the Civil Rights Act of 1968 requires the VA to administer its
programs and activities affirmatively to further fair housing. Executive Order
11063, 1ssued in 1962, Yequires the VA to "take all action necessary and appro-
priate to prevent discrimination because of race, color, creed, or national
origin,” in the sale of housing aseisted or guaranteed through its programs.

. N . .
LA 4 e
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568
creed, or natlonal origin,

In addition, it is responsible for
assuring that minority veterans are given an equal opportunity to
purchase homes with VA assistance and that all parties concerned with
yA housing programs--builders, developers, home sellers, appraisers,
and brokers--deal with minority buyers on a nondiscriminatory basis.
Sex Discrimination

The VA stated that 1t did not, and had not in the past, made a

distinction between male and female veteranssg.; its legislation and

regulations relating to its housing program. The VA maintained that in

568. In August 1974, Title VIII of the Civil Rights Act was amended to include
the prohibition of discrimination based on sex,

569. Interview with Edward A. Echols, Director, Loan Guaranty Service, and
Eleanor Harmon, Leon Cox, and Bruce Smith of his staf - -
tion, June 20, 1973. Where the use of pronouns h:g bgénvgggéiggr‘;jmﬂistm
regulations and manuals sometimes use masculine pronouns to include the
feminine gender as well. On April &, 1974, VA issued a regulation stating
that any VA publication and any communication, within the agency, to
beneficiaries, or to the public, must avold any appearance of seeming

to preclude benefits for female veterans, dependents, or beneficlaries.

Use of terms such as ""his or her" or "the veteran" was directed to

avoid ground for misconceptions which might arise from the term "his,"

vhen in fact both sexes are eligible for the benefits under comsideration.
39 Fed. Reg. 12248 (Apr. 4, 1974). As of the spring of 1974, the Loan
Guaranty Service has been rewriting a portion of its manual (Loan Guaranty

" Operations for Regional Offices, Guaranteed and Insured Loan Processing

ANt e ers

Procedures, M 26-1) on veteran eligibility in an attempt to implement
this regulation, :
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the review of applications from veterans for guaranteed loans the same criteria

arve applied to both males and females, It has never, however, measured the
extent to which field stations provide equal treatment of the sexes.

Until July 1973, VA did not require local field stations to include the ful]
570
amount of the working wife's income when calculating a veteran's capacity to

571
repgy a mortgage loan, This practice meant that some field stations ignored

the wife's income altogether, and others used the wife's income only to offset
regular family expenses such as car or credit payments. The result of this
policy was that often veterans, many of whom were minorities, were denied VA

assistance in purchasing a home if they were part of a two-income family,
572
In July 1973, a Department of Veterans Benefits Circular was issued

requiring VA field stations to provide for full recognition of the income and
expenses of both veteran and spouse in determining the ability to repay a loan

obligation. Not only deces this policy aid the minority veteran who is a member
_——

5170. VA. permits vet:eran‘s_spouses to share in the ownership of homes purchased with
oans to veterans which have bean guaranteed by the VA. VA stated that:

It should be understood that the Loan Guarant

y program i{s for
:::db:negit e|f' "veterans", not their spouses, pare;;nts, etc, The
periodvsfeﬁn is defined by law as one who has served a specified
Seriod of :e on active duty in the armed forces of the United
honorab:; on vas discharged under conditions other than dis-
bon basis.fornoracognitim of the concept that the family unit is
of o pemeire furhsuciel:y, VA permitted, by VAR 4307, acquisition
e of the owmership (title) of the home by the spouse

e veterans., Vaughn letter, supra naote 559,

571l. From Ma
Tncone t:‘“be :::eégf:::ntﬂ April 1968, VA permitted but did not require a spouse's
for a loan when the vetea“f““t in determining whether the veteran could be eligible
VA provided for consid Tan’s income by itself was not sufficient., In March 1953
rule" could govern suc:t&tioa of spouses' income but stated that "No hard and fast
by the reviewing offici, ;mside“ﬁ"n- Each case was to be considered individually
March 1953, cited in Vaughy Veterans Administration, Technical Bulletin 135
take-hone Income of myeeney L oCs SUPra note 559, In October 1959 VA included
veteran's ability to Peps n a checklist for field office use in analyzing the
Oct, 1959, cited 1n vﬂugh:’: 1 mortgage, . Veterans Administration, Form 266393,
with regard to apouses’ 4 etter, supra note 559, To clarify further VA's policy
be considered providing h:cm' In April 1968 VA "directed that a wife's income
to continue in the £ T employment wes stable and could reasonably be expected
oreseeable future," Yaughn letter, supra note 559,

572, Department of Veterans Bene.

Adrinfstrator of ve £its Circular 26-73-24, 1saued by Donald E. Johnsons

terans Affairs, July 19, 1973,

_ to the Director, Veterans Administration,
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573
of a two-income family, but this policy 1g an especinlly important step

ia pmhibiting discrimination on the ground of sex, protecting married female
veterans and wives of veterans. If the VA is to assure that its new policy
regarding spouse's income 18 being carried out, it will be necessary to measure
the number of mortgage loans which were approved on the basis of both the

husband's and wife's income. In this regard, VA has begun to collect the

Nonetheless, as of April 1974, there continued to be a lack

necessary data.
574

of data on spouse income in VA loan programs.
In any event, the VA needs to extend its policy of nondiscrimination on
the basis of sex to protect all women applying for VA-guaranteed loans or
575

purchasing VA-acquired property. For imstance, eingle women frequently
encounter difficulties in seeking to obtain mortgages; often different stan-
dards are applied to applications of single women than to those of single men,

and cosigners are more often required for single women than for single men.

Also, many banks simply refuse to make loans to women, considering them to be a

573. The relationship between racial~ethnic discrimlnatién and sex diserimination
is discussed in Chapter 1, Department of Housing and Urban Development, P.

supra.

574, In an April 1974 interview, VA staff reportad that as of fall 1973, data
on gspouses' income, collected on lozn application forms, had been included in
VA's reporting system. As of April 1974, the VA had only. 6 months of data on
spouses' income and stated that it was too early to tell whether field stations
were complying with the new requirement to treat the spouses' inocome equally.
The Director of the lLoan Guaranty Service personally reviewed a sample of the
approved application forms on a regular basis and had not uncavered any instance
in vhich the spouses' income was not considered. Interview with Edward A,

Echols, Director, Loan Guaranty Service, and Eleanor Harmon, Special Assistant
Apr. 30, 1974,

575. Females constitute 1.3 percent of the eligible veteran population. Vaughn

letter, pupra note 559.
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577

6
Single female veterans need protection against such

57
poor credit risk.
discrimination by lenders.

1t is too early to assess the extent to which this policy is being

adhered to by the reglonal offices, Unfortunately, the attitude of the VA
central office ie that it is not important to monitor adequately the actions of
the regional offices with regard to sex discrimination. Although there are
limitations to the effective monitoring which could be accomplished, given va's

present data collection sysl:ems,78 except for the regular evaluatim of approved
loans and of rejected applications, the VA does not have any special neans by
which to measure the extent to which field stations provide equal treatment of
the sexes.

The VA's policy prohibiting sex discrimination, while praiseworthy, is
only a beginning, It applies only to VA'e £ield statlons, It has not been
imposed by the VA on hsu7191ders, developers, brokers, lenders, or other partici-
pants in VA's programs. Since these participants in VA's programs, rather

than the VA field stations themselves, make the majority of decisions to

576, Refusal by banks to make loans to
i L women is discussed in Ch
Federal Financial Regulatory Agencies, Section II B supra. o Chapter 2, The

577. 1In considering the loan a

prlication of an eligible unmarried survivi
:g:u:: of a veteran, the widow or widower is classigfied by law as a ti-ete‘;':;rlxg
and e :.:cdet: t:i::;egotl;e same 88 any veteran. VA Teports that if the veteran's
Taughn letter, supta mteesg;?ble, all of it would be taken into account.

578, The VA has no way of knowi

ng about the income and sex of specti
applicanta who are discouraged f . i by
bank officials or VA ,personfn:l. rom making & written loan application by

579. 1In defense of its position, VA recently stated that:

...unttl the passsge of P,L, §3-383 on August 22, 1974,

there was no Federal prohibition sgainst sex discrimi-

nation in transactions relating to housing, consequently |

g:: ::gutlmg aiatutory mandate nor enforcement authority.

Ie ghoul a aolbe understood that the VA has no authority

b a seller to »ell & property to & particular
eran, nor 8 lender to make a loan to & particular

veteran, Vaughn letter, supra note 559.
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580

sssue loans, this policy probably will not have a far-reacning effect on

the elimination of sex discrimination in VA programs.

11, Organization and Staffing

The VA central office LGS has a small, but dedicated and diligent,

«qual opportunity staff which reports directly to the Director of the

Loan Guaranty Service. (See organization chart on page 227.) This staff
58

fas responsibilicy for formulating equal opportunity pclicy. It has

recently been increased from two to four full-time professional employees

es to lack & full-time director with sufficient authority to
582
ensure execution of VA housing procedures.

but continu

Responsibility for implementing equal opportunity’ policy lies with the

regular program staff in the Loan Guaranty Divisions of the 50 VA regional

580, For example, VA has set no requirements or prohibitions om Sex discrimi=~
nation when builders and developers with VA subdivision approval market and
finance properties themselves. In the seme sense, if a lender does not
determine that a potential borrower ia creditworthy, the loanm application

most likely will never reach the VA for approval or disapproval.

581, The areas in which the equal opportunity staff is currently working
are: minority entrepreneurship opportunities and counseling programs;

racial and ethnic data collection, tabulation, and correlation; and compila-
tion of minority media directories. In addition, the staff has developed

a summary of State fair housing laws for use by the fileld offlces.

erall responsibility for execution of

ut because the primary function of this
tion of VA housing programs, the

re t han 10 percent of hig time to equal‘
the supervision of

as shown in the organi-

582, The Director of LGS has ov
the VA's fair housing program, b
position is the general administra
Director continues to devote no mo
opportunity duties. The Director is responsible for
the program divisions in the Loan Guaranty Service,

zation chart on page 227 infra.
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583
offices, also referred to 8s field statégzs. The location of these

ddvisions s shown on the map on page 228, They administer the loan

guaranty and direct 1pan programs and handle the sale of properties

repossessed by the VA through mortgage foreclosure. ._%é : =
= =
Pach regional Loan Guaranty Division is headed by a Loan Guaranty a §§ § ggg;
585 BGE 2z
Officer (LGO) who 1s responsible to the Regional Director for the g‘gg % &
day-to-day activities of the office, including fair housing. As of

April 1974, however, there were no full- or even part~time equal opportunity E - @
586 o 5 2| |z =5, E o2s
staff in any of these field statioms. 2 :ézg ‘zzg Eg%% g:%s
=g 21 L

87z |E5 g88g E225
2 2 g <E%E EEL
=1 &= =]

583, VA fileld stations are any VA installation located outside the = =

central office, They include regiomal offices, hospitals, outpatient

>
<
[0}
0]
ey
c
g o
clinics, and insurance centers., gé’
, 8o = = = =28 gs
584. The Commission's staff visited Loan Guaranty Offices in Waco, Tex.; = ) S =] et e
Los Angeles and San Francisco, Cal,; Demver, Colo.; Boston, Mass.; g8 S5 =] EE Zgé 1 %%E
. e zRS 173
New Orleans, La.; and Chicago, Ill. é"é S E = = S5 2 ‘%g 3%
585, In addition, the Chief Attorney and the heads of the Adjudication 60O
Division, the Veterams Assistance Division, the Administrative Division, E.E
and the Finance and Data Processing Division all report to the Directors = —
of VA regionsl offices. o Z = =8
8 52| | B g2g
= @ w
586, Echols and Harmon interview, supra note 574. g, Eg | Eégg | g%ég
= D~ e
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ﬁe YA central office claims that there mre many positions in the
587

Field stations which have significant equal opportunity components.

This assertion, however, 1e overstated., 1In fact, the field staif

4o not appear EO feel a unique responsibility for the equal opportunity

stance of the VA. For example, the Office of the VA Administrator con-

ducted a survey in the spring of 1973 of loan guaranty staff and field

directors toO deternmine those duties which could be eliminated without

detriment to the loan guaranty program. It appears that the 1GO's responded
that they would tecommend teducing the equal housing opportunity teporting
588

requirements, which are among the primcipal aqual opportunity duties of

these staff.

program staff in Washington alsc have equal opportunity respmsibilities.g
389

For example, the Quality and Evaluation Division of the Loan Guaranty Service

fncorporates a review of each fleld station's execution of fair housing

responsibilities in the review of that station which is scheduled

every 16 months. It does not, however, conduct reviews devoted

et et

587. Respense to the Commigsion's April 1973 questiomnaire /hereinafter
referred to as VA response/ contained in a Tetter from Donald E. Johnson,
Administrator of Veterans Affairs, Veterans Adminigtration, to Stephen

Hotn, Vice Chairman, United States Commission on Civil Rights, June 8, 1971:].
These positions include, for example, regional staff responsible for handling
nondiscrimination certifications and for processing discrimination complaints.

588. 1In August 1973, Commission staff asked the Director of the Loan ‘Guaranty
Service for & summary of the recommendations made by the loan guaranty staff
and fleld directors in this survey. Letter from Jeffrey M. Miller, Director,
Office of Federal Civil Rights Evaluacionm, U.S. Cormission on Civil Rights, to
Edward A. Echols, Director, Loan Guaranty Service, Veterans Administratioa,
Aug, 1, 1973. The Director of the Loan Guaranty service did not indicate what
recommendations were made but stated that although 15 of the 60 recomen:ig.tlons
were accepted or approved, none of the recommendations accepted had eny 'gub-
stantive impact on equal housing opportuni.ty.“ Letter £rom Edward A. Echola,
Director, Loan Guaranty Service, yeterans Adninistration, to Jeffrey M. Miller,
Drector, Office of Federsl civil Rights Evaluation, v.5. Commission on Ccivil
Righta, Sept. 7, 1973. In deacribing the jdentification of nonprodue:lvg work
made by this survey, VA latexr s imendationa were made whic

tated that zreco
“related to the frequency of field gtation reports on several aspects of our
equal houaing opportunity program." yaughn letter, Bupra wote 559.
589. This staff consists of six white male professionals.
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590
exclusively to civil rights operations.

While the VA Loan Guaranty Service depends almost entirely on

program persomnnel, both in the central office and in the field, to

carry out its equal opportunity responsibilities, as of April 1974
no specific equal opportunity training had ever been given on a formal
basis to any of the program staff.59 This lack of training was clearly
reflected in Commission interviews with VA field station personmnel who
were often unfamiliar with the proper procedures for processing discri-
mination complaints, who frequently had no idea how to utilize racial
program datsag,3 and who generally had designed no plans for monitoring

the equal opportunity requirements.

further deficiency is that the loan guaranty divisions of the
regional offices continue to lack minority staffs,%who would be sensitive
to the nuances of housing discrimination which they are required to pre-
vent. TFor example, in fiscal year 1973 the Waco Loan Guaranty Office,

with a total staff of 96, employed three persons of Spanish speaking

590, The evaluation staff are not accompanied by a member of the Director's
equal opportunity staff when they make the f£ield office visits. The
evaluation staff does, however, consult with equal opportunity staff re-
garding pogsible problems which may exist at a field starion, but such
consultations are carried out on an ad hoc and informal basis.

59l. Echols and Harmon interview, Supra note 574.

592. 'The processing of discriminatio: i
Section IIT B infra. n complaints is discussed further in

593. Racial-ethnic and sex data collection are discussed further im Section
III C infra,

59. VA staff stated that, as of October 1974, no data had been collected
regarding female staff, as to either the proportion of women in all

g;ade !.evele or the numbers of women in upper level positions. Tele-
phone interview with Bruce Smith, Equal Opportunity Specialist, Loan
Guaranty Service, Veterans Administration, Qct. 1, 1974.
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fulletime and one part-time,
round, of whom two were professionals, one
packg ’ sa5
neither of whom were in professional positions. The

and two blacks,

New Orleans Loan Guaranty Office, with a total of 50 employees, had only

w0 minority employees, both black, and only cne of whom was asggofessional.

e Boston offlce had 33 employees, only one of whom was & black and was

in a professional position,

595, As of the 1970 census the Waco Standard Metropolitan Statistical Area
(s¥SA) had = total population of 147,533, There were 9,900 persons of o
Spanish speaking packground (6.7 percent) and 23,799 blacks (16.1 percen

in the SMSA.

7 s S d a total population
596. As of the 1970 cenmsus, the New Orieans SMSA ha
of 1,045,089 ,including 37,28’4 persons of Spanish speaking backgroumd
(3.6 percent) and 323,776 blacks (31.0 percent).

ton of
597. As of the 1970 census, the Boston SMSA had a total populat
2,753,750 ,including 35,063 persons of Spanish spesking background
(1.3 percent) and 127,035 blacks (4.6 percent).

596




