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Questions Presented

‘Whether the intentional use of psychological tests and
related formal educational requirements as employment
criteria violates the race discrimination prohibition of
Title VII, Civil Rights Act of 1964, where:

(1) the particular tests and standards used exclude Ne-
groes at a high rate while having a relatively minor
effect in excluding whites, and

(2) these tests and standards are not related to the em-
ployer’s jobs.

Statutory Provisions Involved

United States Code, Title 42:
§ 2000e-2(a) [703(a) of Civil Rights Act of 1964]

(a) It shall be an unlawful employment practice for an
employer—

(1) to fail or refuse to hire or to discharge any indi-
vidual, or otherwise to discriminate against any
individual with respect to his compensation, terms,
conditions, or privileges of employment, because of
such individual’s race, color, religion, sex, or na-
tional origin; or -

(2) to limit, segregate, or classify his employees in any
way which would deprive or tend to deprive any
individual of employment opportunities or other-
wise adversely affect his status as an employee,
because of such individual’s race, color, religion, sex,
or national origin.
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§ 2000e-2(h) [§703(h) of Civil Rights Act of 1964]

(h) Notwithstanding any other provision of this title,

it shall not be an unlawful employment practice for
an employer to apply different standards of com-
pensation, or different terms, conditions, or priv-
ileges of employment pursuant to a bona fide senior-
ity or merit system, or a system which measures
earnings by quantity or quality of production or to
employees who work in different locations, provided
that such differences are not the result of an inten-
tion to discriminate because of race, color, religion,
sex, or national origin, nor shall it be an unlawful
employment practice for an employer to give and to
act upon the results of any professionally developed
ability test provided that such test, its administra-
tion or action upon the results is not designed, in-
tended or used to discriminate because of race, color,
religion, sex or national origin. It shall not be an un-
lawful employment practice under this title for any
employer to differentiate upon the basis of sex in
determining the amount of the wages or compensa-
tion paid or to be paid to employees of such em-
ployer if such differentiation is authorized by the
provisions of section 6(d) of the Fair Labor Stan-
dards Act of 1938, as amended (29 U.S.C. 206(d)).

§ 2000e-5(g) [§706(g) of Civil Rights Act of 1964]
(g) If the court finds that the respondent has inten-

tionally engaged in or is intentionally engaging in
an unlawful employment practice charged in the
complaint, the court may enjoin the respondent from
engaging in such unlawful employment practice,
and order such affirmative action as may be appro-
priate, which may include reinstatement or hiring
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of employees, with or without back pay (payable
by the employer, employment agency, or labor or-
ganization, as the case may be, responsible for the
unlawful employment practice). Interim earnings
or amounts earnable with reasonable diligence by
the person or persons diseriminated against shall
operate to reduce the back pay otherwise allowable.
No order of the court shall require the admission or
reinstatement of an individual as a member of a
union or the hiring, reinstatement, or promotion of
an individual as an employee, or the payment to
him of any back pay, if such individual was refused
admission, suspended, or expelled or was refused
employment or advancement or was suspended or
discharged for any reason other than disecrimination
on account of race, color, religion, sex or national
origin or in violation of section 704(a).

Statement of the Case

This is a class action under Title IV of the Civil Rights
Act of 1964 brought by a group of incumbent black workers
against their employer, the Duke Power Company (herein-
after Duke). The petitioners claim that various aspects
of Duke’s promotional policies effectively deny them equal
opportunity to jobs above the laborer category. The action
was commenced following proceedings before the Equal
Employment Opportunity Commission (hereinafter some-
times “EEOC”) in which reasonable cause was found to
believe that the company was engaging in gross practices
of racial discrimination (A. 2b-4b).

All the petitioners are employed at Duke’s Dan River
Steam Station, a power generating facility located at
Draper, North Carolina (A. 55a). The employees at this
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plant are divided into five departments: Operations, Main-
tenance, Laboratory and Test, Coal Handling, and Labor.
(Because employees in all departments except Coal Han-
dling and Labor work inside the plant these other depart-
ments will be referred to collectively as the “inside” depart-
ments).!

Black workers have been employed at this plant for a
number of years. There are now 14 blacks out of 95 total
employees (A. 19b). However, these blacks have been
tightly controlled. The District Court found,

“at some time prior to July 2, 1965, Negroes were rele-
gated to the [L]abor [D]epartment and prevented
access to other departments by reason of their race.”
(A. 32a).

As might be expected, the Labor Department is the least
desirable one in the plant and is the lowest paid. Moreover,
blacks have even been denied the better paying jobs in that
department. The maximum wage ever earned by a black
worker in the Labor Department, including some with al-
most 20 years seniority, is $1.645 per hour (A. 109b). This
maximum is less than the mmimum ($1.875) paid to any
white in the plant (A. 105b-108b). It is drastically less than
the wages paid to whites with comparable seniority in the
other departments where top jobs pay $3.18 or more per
hour (A. 72b).2

The first breach in this practice of relegating black work-
ers to low level positions in the Labor Department did not
oceur until August 6, 1966 (more than a year after the July
2, 1965 effective date of Title VII) when a black laborer

1 There are also a few non-departmental jobs at the plant, all
of which are located inside except the watchmen (A. 58a).

2 These pay scales are based on 1967 data in the record; but
the same disparity continues to exist today.
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with a high school diploma and almost 13 years of seniority
was promoted to a “learner” position in the Coal Handling
Department paying $1.95 per hour (A. 83b, 109b, 126D).
At this time, whites with similar seniority and less educa-
tion were earning $3.00-$3.66 (A. 105b-108b, 126D).

By the time of trial, Duke had apparently relented from
its formal practice of restricting all black workers to low
level jobs in the Labor Department. However, the effect of
that practice was largely maintained by a company policy
precluding anyone from transferring to Coal Handling or
to one of the inside departments unless he either (1) had a
high school diploma, or (2) achieved a particular score on
each of two quickie “intelligence” tests—the 12-minute
‘Wonderlic Test and the 30-minute Bennet (sometimes re-
ferred to as the “Mechanical AA”) (A. 20b-22b). Only 3
or 4 of the 14 black workers at Dan River could satisfy
these requirements.® The other 10 or 11 black workers were
destined to a permanent low paid laborer status.

In contrast to its effect on black workers, these high
school and test requirements had no application to anyone
already in the Coal Handling Department or an inside de-
partment, either as a requirement for maintaining his
present position within his departmental area (A. 102a)
or for securing promotion to jobs paying $3.18 per hour
or more (A.72b). All of the white workers in the plant were
in these better departments.

8 Three of the black workers had high school diplomas (A. 109D,
126b). The Court of Appeals found that a fourth black worker,
Willie Boyd, had acquired an equivalency diploma which the com-
pany would accept in lieu of the regular diploma. Willie Boyd’s
status is not entirely clear on the record. However the situation
as to him was mooted by the partial relief granted in the Court
of Appeals. See pp. 7-8, infra.



7

Thus, for example, Clarence M. Jackson, a black with
Tth grade education hired in 1951 as a laborer, remained
one in 1967 (at $1.645 per hour) and was unable to transfer
to a better job (A. 109b). By contrast, Jack O’Dell, a white
with 5th grade education, hired in 1951 as a helper, had
gained promotion to Coal Handling Operator by 1967 (at
$2.79 per hour) (A. 106b-126b). Jady Martin, a white with
7Tth grade education hired in 1956 as a helper, had worked
his way to Mechanic “B” in 1965 and was able to gain pro-
motion to Mechanic “A” in 1966 (at $3.41 per hour) (A.
106b-126b). Rollins, a white with 7th grade eduecation, is
the labor foreman; he is responsible for supervising blacks,
several of whom have more formal education. Neither
O’Dell, Rollins nor Martin was ever called upon to take a
test.

The first of Duke’s transfer requirements (high school
diploma) had been in effect for a number of years prior to
this action (A. 20b). The second (passing a test battery)
was newly adopted in September, 1965, in response to a
request from a number of white non-high school graduates
in the Coal Handling Department who wanted an alterna-
tive chance for promotion to inside jobs (A. 85a-87a). Both
requirements were challenged by petitioners on the grounds
that (1) they imposed a special burden on black employees
at Dan River not similarly imposed on white employees,
and (2) even if similarly imposed that they constituted dis-
criminatory requirements which are not related to the job
needs of Duke.

The District Court denied relief on either ground. The
Court of Appeals, however, accepted petitioners’ claim that
the requirements were not similarly imposed insofar as
whites hired prior to either requirement were free to be
promoted without ever complying while contemporaneously
hired blacks were not. The court properly ruled that blacks
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hired prior to either requirement must be given the same
promotional opportunities as contemporaneously hired
whites—i.e., freed of the burden of either having a diploma
or passing a test. This aspect of the Court of Appeals deci-
sion, on which Supreme Court review has not been sought,
provided full relief to 7 of the 11 black workers who could
not meet the diploma/test requirement. The problem of the
remaining 4 blacks, as to whom the Court of Appeals de-
nied relief with Judge Sobeloff dissenting, is now before
this Court.

These four black workers were hired between 1957 and
1963 and have worked steadily at the plant since then (A.
109b). Their formal educations range from 4th grade to
10th grade, and one has also received special training in
auto mechanics’ school (A. 126b). All four are in laborer
positions paying $1.53 to $1.645 per hour (A. 109b). Duke
has conceded that these laborers might perform well in
better paid departments such as Coal Handling, if given
the chance (A. 124b); and that many of the black laborers
have worked with the Coal Handling Department for many
years and thereby gained experience and familiarity with
the operations of the department (A. 106a, 124b). The
company’s job descriptions prepared in connection with this
case indicate that the functions of Coal Handling employees
are similar in many respects to those of laborers (A. 48b-
49b, 65b-66b). However, Duke has made no attempt to
assess the job performance, work experience or other quali-
fications of these four longtime laborer employees to assess
their potential for advancement (A. 104a).

Rather, the sole reason given for freezing them in the
labor category is their failure to meet the diploma/test
requirement. This requirement has no sound basis in fact
or experience. It was adopted without any study, evalua-
tion or analysis of either the abilities needed on the jobs
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or the qualities measured by the requirement (A. 93a, 103a-
104a, 19b, 57b-71b, 85a-86a, 115b-116b, 199a-200a). The
Wonderlic test in particular has a heavy cultural orienta-
tion seemingly unrelated to most job functions at the plant
(A. 101Db).

Summary of Argument

This is the first Title VII race diserimination case to come
before this Court on the merits. It follows five years of
experience under this landmark remedial statute during
which lower courts have generally sought to give it a broad
and flexible interpretation. This case thus presents the
Court with the first opportunity to affirm or reject the
general course taken by the great majority of lower courts
and will fundamentally affect the future direction of litiga-
tion under the Act.

L

TITLE VII REQUIRES THAT TESTS AND DI-
PLOMA REQUIREMENTS BE RELATED TO JOB
PERFORMANCE NEEDS WHERE SUCH REQUIRE-
MENTS UNEQUALLY EXCLUDE BLACKS FROM
EMPLOYMENT OPPORTUNITIES. IN FAILING TO
INSIST UPON SUCH JOB RELATEDNESS, THE DE-
CISION OF THE COURT BELOW INVITES EVASION
OF TITLE VII.

A. Tests and Diploma Requirements Have a Vast
Discriminatory Potential.

Petitioners challenge here the use of the diploma/test
requirement as prerequisites for jobs where such require-
ment unequally excludes blacks from employment oppor-
tunities and is not related to job performance. Petitioners
contend that Title VII requires that the diploma/test
requirement be related to job performance where such re-
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quirement unequally excludes blacks from employment op-
portunities.

Title VII, potentially a remedial milestone in civil rights
legislation, bars not only outright refusals to hire blacks;
but it also makes unlawful subtle or superficially neutral
forms of racial diserimination in employment. “Objective”
criteria such as the diploma/test requirement is a potent
tool for reducing black employment opportunities, to the
extent of frequently excluding blacks. In one typical case,
the EEOC has found that a battery of tests (including the
Wonderlic and Bennett used by Duke Power) excluded a
disproportionate number of Negroes. Similarly, the Com-
mission has found, confirmed by various studies, a great
racial disparity in test scores and receipt of a high school
diploma.

The gross differences between test scores achieved by
blacks and whites are directly attributable to race because of
the differences in education because of segregated schools
and differences in cultural environments. This is largely
true today and overwhelmingly true for petitioners who
completed their education before Brown began its erosion
of the pervasive practices of segregation and discrimina-
tion. Such diserimination on the basis of education and
test taking ability was well recognized by this Court in
Gaston County, North Carolina v. United States, 395 U.S.
285 (1969).

The facts regarding the disparity between black/white
educational opportunities make a salient point. If require-
ments such as passage of “intelligence” tests and a high
school diploma could be imposed without regard to job
relatedness almost every employer in the South could
create a substantial and unjustifiable job preference in
favor of whites. This possibility is particularly under-
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scored by the increased use of tests since the passage of
Title VIIL

B. The Established Method of Guarding Against
Discriminatory Test and Educational Require-
ments, While Protecting the Reasonable Needs
of an Employer, Is to Insist That Such Require-
ments Be Related to Job Performance Needs.

The established method of guarding against diserimina-
tory test and educational requirements while protecting the
reasonable needs of an employer is to insist that such re-
quirements be related to job performance needs. This
means that the tests and educational requirements must
fairly measure the knowledge of skills required by the par-
ticular job which the applicant seeks. Both the Hqual Em-
ployment Opportunity Commission and the office of Fed-
eral Contract Compliance require that test and educational
requirements be job related. Several United States District
Courts have issued decisions in accord with the view of
EEOC and OFCC, notably Arrington v. Massachusetts
Bay Tramsportation Authority, 306 F. Supp. 1355 (D. Mass.
1969).

In looking to job relatedness as the touchstone of the
fair use of test and educational requirements, the courts,
federal and state employment agencies are merely carry-
ing forward a Title VII principle established in a series of
cases challenging other unlawful employment requirements,
which though objective in form have the effect of system-
atically reducing Negro job opportunity. For example,
courts have struck down nepotic and seniority rules which
although adopted for nonracial reasons had a racially dis-
criminatory effect and were not job related.

The rationale of the job relatedness doctrine is clear.
If a test, education (or other objective requirement) is job
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related, employees are hired or promoted on the basis
of their ability to perform, which is fair. But where a test
or educational requirement is not job related, hiring and
promotion is done on the basis of educational and cultural
background which given the facts about schooling, housing
and other factors affected by race is only thinly veiled
racial diserimination.

By failing to insist on a reasonable relationship be-
tween the diploma/test requirement and job performance
needs, both the Court of Appeals and the District Court
have rejected the established standard for preventing un-
fair use of test and educational requirements—job related-
ness—and have opened the door to evasion of Title VII.
This Court should reverse and adopt the job relatedness
standard.

II.

THE RECORD BELOW OFFERS NO BASIS FOR
FINDING THAT THE DIPLOMA/TEST REQUIRE-
MENT MEETS A JOB RELATEDNESS STANDARD.

The method of determining whether a diploma/test re-
quirement is reasonably related to job performance needs
will vary from case to case. Many factors will influence this
determination, including the extent to which the require-
ment is prejudicing black workers, The diploma/test re-
quirement used in the instant case is clearly one which has
a serious prejudicial effect on black workers. The record
in this case is devoid of any meaningful showing by Duke
that this requirement is related to job performance needs.
If the court below had made any inquiry beyond merely
looking for an affirmative showing of racial animus, the
practice of the respondent would have been found to be
unlawful.
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A. The Diploma/Test Requirement Clearly Has a
Prejudicial Effect on Black Workers.

In addition to general statistics which firmly establishes
the prejudicial effect of the Duke’s diploma/test require-
ment the effect of this requirement can be seen in the
specific impact on black workers at Duke. The only persons
burdened by this requirement are the four black petitioners
here involved; they are frozen in the all black Labor De-
partment where the top pay is $1.895 per hour. All of the
white workers are in departments with promotional ex-
pectancies leading to substantially higher pay levels.

B. It Cannot Be Assumed Without Supporting Evidence
That the Comtinuation of This Prejudicial Require-
ment Is Related to Its Job Performance Needs.

It has been demonstrated in dozens of studies that there
is commonly little or no relationship between test scores
and job performance. Aptitude tests may predict academic
performance rather well. But industrial testing involves a
range of skills and abilities entirely divorced from a pristine
test room setting. Because of the frequency with which tests
show little or no relation to job performance, it cannot be
assumed in any particular case that a test is making a use-
ful prediction without supporting evidence. In view of the
low validity and reliability of tests and education require-
ments in assessing job performance abilities, no require-
ment that grossly prefers whites over Negroes can be as-
sumed to be based on job performance unless supported by
proper study and evaluation. Absent such study and evalu-
ation, the use of these requirements constitutes an un-
justified exclusion of Negroes in violation of Title VIL.
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C. Duke Has Made No Study or Analysis or Introduced
Any Evidence at All That the Diploma/Test Require-
ment Is Related to Its Job Performance Needs.

The record in this case shows that Duke’s diploma/test
requirement is not based on business needs and was adopted
without proper study and evaluation. This case does not
involve persons unknown to Duke; it involves only four
persons, each of whom has worked for Duke for at least
seven years. The Company is equipped to evaluate not
only the general reliability and performance of these men,
but also their specific abilities to learn and perform in other
jobs. Indeed, Duke concedes that these men might perform
well if given a chance. A lack of the need for the diploma/
test requirement is clearly demonstrated by the readiness
of Duke to permit present white employees in the better
departments to stay and be promoted without meeting this
requirement. In face of the undisputed evidence that the
diploma/test requirement is not essential and data showing
the serious racially prejudicial effect on black workers,
Duke’s persistence in maintaining this requirement is but
a feeble attempt at rationalization for the continuation of
this practice.

1. The High School Diploma Requirement—Company of-
ficials testified that this requirement was adopted without
study or evaluation and without any particular evidence
that it would serve the employment needs of Duke. It was
adopted on the basis of what can be charitably described
as blind hope. If Duke is permitted to adopt a high school
diploma requirement on the flimsy basis set out on this
record any employer in the country would also be abso-
lutely free to adopt such a requirement or some other
educational requirement which would have the same effect
of grossly preferring whites over Negroes.
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2. The Test Requirement—The situation regarding the
tests is even less justifiable than that regarding the high
school diploma requirement. This requirement was adopted
to protect a group of white employees in Coal Handling
from the burdens of the high school diploma requirement.
As in the case of the high school diploma requirement it
was adopted without study, evaluation or analysis. At-
tempts by Duke at relating test scores to job success have
been unsuccessful. Its only justification is as a substitute
for the high school requirement and if that falls the test
requirement must fall.

II1.

DUKE’S DISCRIMINATORY PRACTICES DERIVE
NO PROTECTION FROM SECTION 703(h) OF TITLE
VIIL

Section 703(h) provides that an employer may rely upon
a “professionally developed ability test’” which is “not
designed, intended or used to discriminate.” This provi-
sion applies only to tests. This section has no applicability
whatsoever to the high school diploma requirement which
clearly violates Title VII for the reasons set out above.
While section 703(h) could have relevance to the test re-
quirement, it does not apply because Duke’s tests are not
“professionally developed” within the meaning of the
statute, are ‘“intended” to discriminate, and are being
“used” to discriminate even if not so intended.
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ARGUMENT

This is the first Title VII race discrimination case to
come before this Court on the merits. It follows five years
of experience under this landmark statute during which
courts have been enlightened and perceptive in giving it a
broad and flexible interpretation.* This judicial approach
is consistent with the remedial role which Title VII was
designed to play in countering employment discrimination.
It has given Title VII the potential for becoming an effec-
tive force for fair employment in contrast to the many
state fair employment laws which languished under re-
strictive applications. This case thus presents the Court
with the first opportunity to affirm or reject an important
general course which the lower courts have taken. The
decision in this case will therefore fundamentally deter-
mine the future direction of Federal fair employment law.

Judge Sobeloff eloquently stated this point in his dissent
below :

“This decision we make today is likely to be as
persuasive in its effect as any we have been called
upon to make in recent years.

* *

This case presents the broad question of the use of
allegedly objective employment criteria resulting in
the denial to Negroes of jobs for which they are poten-

* See, e.g., Local 189, Papermakers and Paperworkers v. United
States, 416 F.2d 980 (5th Cir. 1969), cert. denied, 397 U.S. 919
(1970) ; United States v. Sheet Metal Workers, 416 F.2d 123 (8th
Cir. 1969) ; Miller v. International Paper Co., 408 F.2d 283 (5th
Cir. 1969) ; Choate v. Caterpiller Tractor Co., 402 F.2d 357 (Tth

Cir. 1968) ; Robinson v. Lorillard Co., 62 Lab. Cas. 9423 (M.D.N.C.
1970).
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tially qualified. . . . On this issue hangs the vitality
of the employment provisions (Title VII) of the 1964
Civil Rights Act: whether The Act shall remain o
potent tool for equalization of employment opportunity
or shall be reduced to mellifluous but hollow rhetoric.”
420 F.2d at 1237 (Emphasis added.)

The decisions of the Court of Appeals and the District
Court interpret Title VII so as to offer virtually no protec-
tion against such arbitrary use of diploma/test require-
ments, even where, as in this case, the requirements are
of such nature as to have a discriminatory impact on black
workers. Petitioners contend that this interpretation of
Title VII is unnecessarily narrow and that it led the courts
below to sustain a practice which would have been found
unlawful under a proper interpretation of Title VIL
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I.

Title VII Requires That Tests and Diploma Require-
ments Be Related to Job Performance Needs Where Such
Requirements Unequally Exclude Blacks From Employ-
ment Opportunities. In Failing to Insist Upon Such
Job Relatedness, the Decision of the Court Below Invites
Evasion of Title VIL

A. Tests and Diploma Requirements Have a Vast
Discriminatory Potential.

Title VII was a legislative milestone® designed to be a
powerful force in alleviating the oppressed employment
situation of black workers.® As such it was framed in broad
terms, barring not only outright refusals to hire blacks,
but also making it unlawful “otherwise to diseriminate
against any individual with respect to his compensation,
terms, conditions or privileges of employment,”” or to
“classify . . . employees in any way which would tend to
deprive any individual of employment opportunities or
otherwise adversely affect his status as an employee,”?
because of race. With this sweeping language Congress
made it clear that Title VII was to reach all deterrents
to full black employment opportunity.

5 Ranjel v. City of Lansing, 293 F. Supp. 301, 309 (D. Mich.
1969). ‘

6 See, e.g., H.R. Rep. No. 570, 88th Cong., 1st Sess. 2-3 (1963) ;
H.R. Rep. No. 914, 88th Cong., 1st Sess. 138-41 (1963) (concurring
report of Congressman McCulloch and others) ; Hearings on Equal
Employment Opportunity before the General Subcomm. on Labor
of the House Comm. on Education & Labor, 88th Cong., 1st Sess.
passim (1963) ; Hearings on Equal Employment Opportunity be-
fore the Subcomm. on Employment & Manpower of the Senate
Comm. on Labor & Public Welfare, 88th Cong., 1st Sess. passim
(1963).

" Section 703 (a) (1), 42 U.S.C. §2000e-2(a) (1).
8 Section 703(a) (2), 42 U.S.C. §2000e-2(a) (2).
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There is no doubt that “objective” criteria, such as tests
and educational requirements, are potent tools for substan-
tially reducing black job opportunities, often to the extent
of wholly excluding blacks. The National Advisory Com-
mission on Civil Disorders (the Kerner Commission) put
it bluntly:

“Racial discrimination and unrealistic and unnecessarily
high minimum qualifications for employment or promo-
tion often have the same prejudicial effect.”®

In one typical case, the Equal Employment Opportunity
Commission found that use of a battery of tests, including
the Wonderlic and Bennett tests used by Duke Power
Company, resulted in 58% of whites passing the tests but
only 6% of blacks.!* The EEOC has recently ruled:

“Tt is now well settled that the use of the Wonderlic,
Bennett and certain other preemployment tests result in
rejection of a disproportionate number of Negro job ap-
plicants.” ** A flood of other studies confirm a great racial
disparity in test scores, especially in the South where the
disparity in educational opportunity has been the greatest.'?

% Commission Report at 416 (Bantam Books ed. 1968).

10 Decision of EEOC, Dee. 2, 1966, reprinted at p. Br. Ap. 1,
infra.

1 EEOC decision 70-552 (Feb. 19, 1970) in CCH Fair Emp.
Prac. Guide 76139.

12 See J. Kirkpatrick, et al., Testing and Fair Employment 5
(1968) ; J. Coleman, Equality of Educational Opportunity 219-20
(1966) ; authorities collected in Cooper & Sobol, Seniority and
Testing under Fair Employment Laws, 82 Harv. L. Rev. 1598,
1639-41 nn. 11, 13, 14, 15, 16, 17.

The Wonderlic test is a mixture of questions on vocabulary,
mathematics, and other subjects, with a heavy emphasis on voeab-
ulary and reading ability. A testee is expected to answer questions
such as:

“No. 11. ADOPT ADEPT—Do these words have

1. Similar meanings,
2. Contradictory,
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The same disparate effect also results in the South when
a high school diploma requirement is imposed. As of the
last census, only 12% of North Carolina Negro males had
completed high school, as compared to 34% of North
Carolina white males.*?

These gross differences between blacks and whites are
directly traceable to race. The petitioners, who were born
black, received a different education in segregated schools
and grew up in a different cultural environment than they
would have had they been born white. They were forced
to drop out of school earlier because of economic necessity
produced by discrimination and because discrimination led
them to conclude that they could not make use of further
education. These facts are largely true even for the Negro
child born today. They are overwhelmingly true for peti-

3. Mean neither same nor opposite ?”’

* * *
“No. 19. REFLECT REFLEX—Do these words have

1. Similar meanings,

2. Contradictory,

3. Mean neither same nor opposite?”
“No. 24. The hours of daylight and darkness in September are
nearest equal to the hours of daylight in
June
Marech
May

. 4. November”

(See A. 101b-103b) The ability to answer such questions is ob-
viously related to formal schooling and cultural background. The
vocabulary questions call for an appreciation of subtle differences
in word meanings and parts of speech; the question of hours of

daylight eannot be answered reliably without knowledge of the
vernal equinox.

13 EEOC Guidelines on Employee Selection Procedures, 35 Fed.
Reg. 12333, at §1607.1(b) (August 1, 1970). U.S. Bureau of the
Census, U.S. Census of Population: 1960, Vol. 1, Part 35, at Table
47 p. 167.

bl A
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tioners, most of whom finished their schooling before the
1954 Brown decision began the erosion of pervasive prac-
tices of segregation and discrimination. The resulting in-
ferior education and a tendency to earlier dropping out
of school are racial characteristics of petitioners just as
clearly as is living in a ghetto. This point—that diserimina-
tion on the basis of education and test-taking ability is
a form of racial discrimination—was recognized by this
Court in Gaston County, North Carolina v. United States,
395 U.S. 285 (1969). There the appellant had sought to
institute a literacy test for voter registration. The United
States opposed this test under the Voting Rights Act of
1965, contending that use of the test had “the effect of
denying or abridging the right to vote on account of race
or color” because of the inferior educations blacks had
received ; and this Court sustained the Federal government
contention.

These facts regarding black/white education disparities
make a very salient point, which numerous courts and
governmental equal employment agencies have recognized.
If requirements such as a high school diploma or passage
of an “intelligence” test could freely be imposed, every
employer in North Carolina and throughout the South
could create a racially diseriminatory promotional pre-
ference of three to one, or better, in favor of whites. Such
a practice could result in a closing of the decent employ-
ment market to all but a handful of blacks. This is not an
idle fear; sinee the enactment of Title VII there has been
an upsurge in use of tests, often as the sole basis for
making employment or promotion decisions.**

14 1.8, Dep't. of Labor, Validation of Employment Tests by Con-
tractors and Subcontractors Subject to the Provisions of Executive
Order 11246, at §§1(d), (e), 33 Fed. Reg. 14392 (1968) ; Wall St.
d., Feb. 9, 1965, at 1, col. 6.
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On the other hand, courts and equal employment agencies
have also recognized that Title VII does not go so far as
to guarantee a job to every black citizen. It is an unfor-
tunate fact of life in America that a heritage of discrimina-
tion has left many blacks with insufficient skills for many
of the better jobs in the economy. The disparity in black-
white test scores and education levels is to some extent a
reflection of the same deprivation as this lack of skills.

B. The Established Method of Guarding Against Dis-
criminatory Test and Educational Requirements,
While Protecting the Reasonable Needs of an Em-
ployer, Is to Insist That Such Requirements Be Re-
lated to Job Performance Needs.

The universal response of those courts and agencies con-
cerned by this dilemma has been to insist on job-related-
ness as the sine qua non of fair use of tests and educational
standards. This does not mean that a test must be a sample
of the actual job applied for or that employers cannot con-
sider reasonable future promotional possibilities in estab-
lishing a test. As defined by the Equal Employment Oppor-
tunity Commission, the agency charged with enforcement
of Title VII, it means merely that tests must:

“fairly measure the knowledge or skills required by the
particular job or class of jobs which the applicant
seeks or which fairly affords the employer a chance to.
measure the applicant’s ability to perform a particular
job or class of jobs.” EEOC Guidelines on Employ-
ment Testing Procedures (1966), reprinted at A. 129D,
130b.5

15 For decisions applying these guidelines, see, e.g., EEOC De-
cision 70-552 (Feb. 19, 1970), in CCH Fair Employment Praec.
Guide 76139: EEOC Decision Case No. NO6809-327TE (June 18,
1969), in CCH Fair Employment Prac. Guide 8516; EEOC Deci-
sion, Dec. 6, 1966, reprinted at p. Br. Ap. 38, infra; EEOC Decision
Dec. 2, 1966, reprinted at p. Br. Ap. 1, infra.
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The EEOC takes a similar position regarding educational
requirements.’® Most recently the EEOC position has been
elaborated in its nmew Guidelines on Employee Selection
Procedures, 35 Fed. Reg. 12333 (August 1, 1970). These
Guidelines which specifically cover intelligence and aptitude
tests and educational requirements, id. at § 1607.2, demand
that employers using tests have available

“data demonstrating that the test is predictive of or

significantly correlated with important elements of
work behavior comprising or relevant to the job or
jobs for which Guidelines are being evaluated.” Id. at
§1607.4(c).

Virtually the identical requirement is imposed by the Office
of Federal Contract Compliance (OFCC) enforcer of Ex-
ecutive Order 11246 against diserimination by government
contractors. Validation of Tests by Contractors and Sub-
contractors subject to the Provisions of Executive Order
33 Fed. Reg. 14392, § 2(b) (1968). The same principles of
job relatedness have also been adopted by the several state
fair employment agencies which have spoken on the
subject.”

In the courts, although no other Court of Appeals has
dealt at length with issues of testing and educational re-
quirements, at least two District Courts in other circuits

16 See EEOC Decision, Dec. 6, 1966, reprinted at p. Br. Ap. 3,
tnfra. Contrary to assertions made in respondent’s opposition to
certiorari, a careful reading of this EEOC decision will show that
it involved an educational requirement (8th grade) as well as tests.

17 California, Fair Employment Practices Equal Good Employ-
ment Practlces, in CCH Employment Practices Guide 120, 861 ;
Colorado Civil Rights Commission Policy Statement on the Use of
Psychological Tests in CCH Employment Practices Guide 121,060;
Pennsylvania Human Relations Commission, Affirmative Action
Guidelines for Employment Testing, in CCH Employment Prac-
tices Guide 27,295.
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have done so, and have resolved the issue in favor of a job-
relatedness requirement. Most explicit is Arrington v.
Massachusetts Bay Transportation Authority, 306 F. Supp.
1355 (D. Mass. 1969) :

“[I1f there is mo demonstrated correlation between
scores on an aptitude test and ability to perform well
on a particular job, the use of the test in determining
who or when one gets hired makes little business sense.
‘When its effect is to diseriminate against disadvantaged
minorities, in fact denying them equal opportunity for
public employment, then it becomes unconstitutionally
unreasonable and arbitrary.” 30 F. Supp. at 1358.

This was a decision based on the Fourteenth Amendment.
But the same view was adopted under Title VII in United
States v. H. K. Porter Co., 296 F. Supp. 40 (N.D. Ala.
1968), appeal noticed, 5th Cir. No. 27703. There the court
reasoned :

“the court agrees in principle with the proposition that
aptitudes which are measured by a test should be rele-
vant to the aptitudes which are involved in the per-
formance of jobs.” 296 F. Supp. at 78 (dictum).

Other Courts of Appeals and Distriect Courts have also in-
dicated adherence to a similar point of view. See United
States v. Sheetmetal Workers Local 36, 416 F. 2d 123, 136
(1969) ; Dobbins v. Local 212, IBEW, 292 F. Supp. 413,
433-34, 439 (S.D. Ohio 1968) ; Penn v. Stumpf, 308 F. Supp.
1283 (N.D. Calif. Feb. 3, 1970); cf. Porcelli v. Titus, 302
F. Supp. 726, 60 Lab. Cas. 19302 (D. N.J. 1969); Colbert
v. HK. Corporation, C.A. No. 11599 (N.D. Ga. July 6,
1970) appeal noticed August 3, 1970.*8

18 In Parham v. Southwestern Bell Telephone Co., F. Supp.
, 60 Lab. Cas. 19297 (W.D. Ark. 1969), appeal noticed, 8th
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In looking to job relatedness as the touchstone of fair
use of educational and test requirements, these courts are
merely carrying forward a Title VII principle firmly estab-
lished in a series of cases challenging other objective em-
ployment requirements. The use of tests and educational
requirements is but one example of a new breed of racial
discrimination. While outright and open exclusion of
Negroes is passé, the use of various forms of neutral, ob-
jective criteria which systematically reduce Negro job op-
portunity are producing much the same result. As this
Court has long recognized in other contexts of racial dis-
crimination, those rules which are objective and neutral in
form may well be racially diseriminatory in substance and
effect. Under this principle, the Court has, for example,
struck down grandfather clauses for voter registration,*
the use of tuition grant arrangements which foster segre-
gated schools,?® and the use of a gerrymander which under-
cuts Negro voting power.?* Under Title VII, as well as in
these other contexts, it is essential that “sophisticated as
well as simple minded modes of discrimination”?? be out-
lawed.

The initial Title VII case challenging an objective cri-
terion that caused racial diserimination was directed at the
practice of nepotism. In the context of a white dominated

Cir. No. 19969, a series of preemployment tests were sustained
without specifically inquiring into job-relatedness. However, since
the court found that the tests were “simple”, that “plaintiff himself
did well on them”, and that the tests were not operating as a serious
barrier to black employment, it was hardly necessary to look to job-
relatedness. Id. at 6746.

Y Guinn v. United States, 238 U.S. 347 (1915).

20 Louisiane Financial Assistance Comm’r v. Poindexter, 389
U.8. 571 (1968), affirming 275 F. Supp. 833 (E.D. La. 1967).

21 Gomallion v. Lightfoot, 364 U.S. 339 (1960).
22 Lane v. Wilson, 307 U.S. 268, 275 (1938).
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work force, nepotism, even though primarily motivated by
racially innocent familial purposes, has a highly discrim-
inatory effect. A nepotic practice was therefore struck
down in Local 53, International Assoc. of Heat & Frost
Insulators and Asbestos Workers v. Vogler, 407 F.2d 1047
(5th Cir. 1969). As the Fifth Circuit later explained, the
nepotic practice violated Title VII because “it served no
purpose related to ability to perform the work in the as-
bestos trade.” Local 189, United Papermakers and Paper-
workers v. United States, 416 F.2d 980, 989 (5th Cir. 1969),
cert. demied, 397 U.S. 919 (1970). In other words, the prac-
tice was not job related.

The court in the Papermakers Local 189 case went on to
extend this job-relatedness principle to strike down certain
seniority rules. These rules preferred white workers over
their black contemporaries on the basis of seniority ac-
quired when the black workers had been openly excluded
from desirable jobs. Even though these seniority rules were
adopted innocently for nonracial reasons, the court con-
cluded that such rules could not be sustained where they
had the effect of barring black workers from jobs they were
capable of performing. Id. at 988. The same application
of the job-relatedness principle to strike down discrimina-
tory seniority rules has been made by the Kighth Circuit
and by Distriect Courts in the Sixth and Fourth Circuits.
United States v. Sheet Metal Workers, Local 36, 416 F.2d
123 (8th Cir. 1969); Dobbins v. Local 212, IBEW, 292
F. Supp. 413 (N.D. Ohio 1968) ; Quarles v. Phalip Morris,
Inc., 279 F. Supp. 505 (E.D. Va. 1968). See also United
States v. Hays Int’l Corp., 415 F.2d 1038 (5th Cir. 1969).%

23 There is one District Court decision contra in the Fifth Cir-
cuit, Untted States v. H. K. Porter Co., 296 F. Supp. 40 (N.D.
Ala. 1968) appeal noticed 5th Cir. No. 27703. However, this deci-
sion preceded the Court of Appeals decisions in Papermakers Local
189 and Hayes Int’l. Corp., cited above, and is plainly overruled
by them.
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And in a very recent case, the principle was applied to strike
down the discriminatory use of arrest records. Gregory v.
Litton Systems Inc., F.  Supp. ; 63 Lab. Cas.
91 9485 (C.D. D. Calif. July 28, 1970).

As Judge Sobeloff’s dissenting opinion below explained,
the teaching of these seniority and nepotism cases is that:

“the statute interdicts practices that are fair in form, but
diseriminatory in substance . . . The critical inquiry is
business necessity and if it cannot be shown that an
employment practice which excludes blacks stems from
legitimate needs the practice must end.” 420 F.2d at
1238.

Judge Sobeloff went on to observe that this principle ap-
plies to discriminatory tests and educational requirements
as well as to seniority and nepotism. Where such require-
ments are not job-related they are not justified by business
necessity and must be struck down.*

The rationale of those courts and agencies in insisting
upon job-relatedness is clear. If a test, educational stan-
dard (or other objective requirement) is job-related, em-
ployees are hired or promoted on the basis of their ability
to perform, which is fair. But where a test or educational
requirement is not job-related, hiring and promotion is
done on the basis of educational and cultural background,
which given the facts about schooling, housing and other
factors affected by race, is only thinly veiled racial dis-
crimination. This racial diserimination in some cases may
be a product of naked racism. In other cases, it may simply
be motivated by a commitment to what some may perceive
as middle class values and certain personal life styles. But
in either case, the result is the same—seriously reduced

24 See generally Cooper and Sobol, Seniority and Testing Under
Fair Employment Laws, 82 Harv. L. Rev. 1593, 1669-73 (1969).
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black job opportunity and gross employment preference
for whites over blacks®®*—and it is this diseriminatory re-
sult which Title VII declares unlawful.?®

The decision below stands out in bold relief against the
virtually unanimous endorsement of the job-relatedness
principle by other courts and agencies. This principle was
openly rejected by the court below. Specifically, as to the
test requirement, the Court of Appeals recognized:

“The [District Court] held that the tests given by
Duke were not job-related. . . . 420 F.2d at 1234.

But the court went on to conelude:

“We agree with the district court that a test does not
have to be job-related in order to be valid under [Title
VII].” 420 F.2d at 1235.

25 Black unemployment, has run at roughly double the white rate
for the past two decades and continues at that rate even today.
See National Advisory Commission on Civil Disorders, Report
253 (Bantam Ed. 1968) ; Bureau of Labor Statistics, Employment
and Earnings, June 1970, Table A-3, Major Unemployment Indi-
cators.

26 The emphasis or result rather than motive is clear in sections
703(a) (2) and 703(e) (2) of Title VII which define unlawful
practices as those which “tend to deprive” or ‘“adversely affect”
because of race, without reference to the employer’s reasons for
the practices. The only reference to intent in the general provi-
sions of Title VII is in a remedial provision, section 706 (g), which
is designed only to assure that employers are not subjected to in-
junctions for accidental events. Any knowing and purposive act,
such as the intentional adoption and continuation of test and edu-
cational requirement with full knowledge of its effects is covered
by this provision. Papermakers Local 189 v. United States, 416
F.2d 980, 995-97 (5th Cir. 1969), cert. denied, 397 U.S. 919 (1970).
See Blumrosen, Seniority and Equal Employment Opportunity:
A Glimmer of Hope, 23 Rutgers L. Rev. 268, 280-84; Cooper &
Sobol, Seniority and Testing Under Fair Employment Laws, 82
Harv. L. Rev. 1598, 1674-76 (1969). “Intent” is also referred in a
special section dealing with tests, section 703(h), which is dis-
cussed at pp. 46-51, infra.
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As to the diploma requirement, the court was less explicit,
but it plainly did not ask, as do the EEOC and other courts
and agencies, that the requirement be shown to “fairly
measure knowledge or skills” needed on jobs at Dan River.
Moreover, since Duke’s own testimony established that the
tests and the diploma requirement measure the same thing
(A. 181a), if the tests are not job-related presumably the
diploma requirement also is not. Instead of evaluating job
relatedness, the Court of Appeals seemed to be searching
for some affirmative evidence of racial animus—some show-
ing of a motive to diseriminate in adopting the challenged
requirements. If this is to be the standard, then Title VII
will be rendered largely ineffective in pursuing the goal
of full fair employment. The record in this case indicates
how easily any employer can justify even the most arbitrary
and discriminatory use of tests under the standard applied
by the Court of Appeals. See pp. 39-44, infra.

By its failure to insist on a reasonable relationship be-
tween the diploma/test requirement and job performance
needs, both the Court of Appeals and the District Court
have rejected the established standard for preventing un-
fair use of test and educational requirements and have
opened the door to evasion of Title VII by innocence and
design. This Court should recognize the expertise of the
EEOC?*" and reaffirm the soundness of the job-relatedness
requirement.

27 See Udall v. Tallman, 380 U.S. 1, 16 (1965) ; FTC v. Colgate-
Palmolive Co., 380 U.S. 374, 385 (1965) ; Fawcus Machine Co. v.
United States, 282 1J.8. 375, 378 (1931) ; United States v. American
Trucking Assn., 310 U.S. 534, 549 (1940) ; Unsted States v. Public
Utilities Comm., 345 U.S. 295, 314-315 (1953); FTC v. Mandel
Bros., 3569 U.S. 385, 391 (1959). This point is further developed in
the brief of the United States as amicus curiae.
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II.

The Record Below Offers No Basis for Finding That
the Diploma/Test Requirement Meets This Job-Related-
ness Standard.

The method of determining whether a diploma/test re-
quirement is reasonably related to job performance needs
will vary from case to case. In some cases the relationship
will be patent. For example, in one recent decision the
EEOC sustained use of tests of arithmetic and change-
making ability for selecting ‘“checkers”. In so doing, the
Commission observed that the tests covered “specific skills
(change making and computation) which are actually per-
formed by incumbents of the job classifications for which
they are administered”.?® In the case of generalized IQ or
aptitude tests, the EEOC frequently calls for more thor-
ough study to justify test use.”® Obviously many factors
will influence this determination, including the extent to
which the requirement is prejudicing black workers. A re-
quirement which does not result in a great preference for
whites over blacks need be subjected to little, if any, exami-
nation under fair employment laws.?* However, the di-
ploma/test requirement used in this case is clearly one
which has a serious prejudicial effect on blacks, and the

28 EEOC Decision No. 70-630, Case No. AT 68-3-824E (Mar. 17,
1970), in CCH Fair Employment Pract. Guide 6136.

29 See EEOC Guidelines on Employee Selection Procedures, 35
Fed. Reg. 12333 (August 1, 1970). EEOC Decision No. 70-501,
Case YAT9-633 (Jan. 29, 1970), in CCH Fair Employment Praec.
Guide {6112 (covering several aptitude tests including Bennett
test used by Duke) ; EEOC Decision No. 70-552 (Feb. 19, 1970),
in CCH Fair Employment Prac. Guide 6139 (covering Wonderlic
and Bennett tests used by Duke).

30 See Parham v. Southwestern Bell Telephone Co., —— F'. Supp.
, 60 Lab. Cas. 19297 (W.D. Ark. 1969).
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record is devoid of any meaningful showing that the re-
quirement is related to job performance needs. Therefore,
if the court below had made any inquiry beyond merely
looking for an affirmative showing of racial animus, the
practices of Duke would have been found unlawful.

A. The Diploma/Test Requirement Clearly Has «
Prejudicial Effect on Black Workers.

The prejudicial effect of this requirement is firmly estab-
lished by the abundant data cited earlier—that only 15 as
many blacks as whites in North Carolina have a high school
diploma, and only a fraction as many blacks as whites will
pass the Wonderlic and Bennett tests. See pp. 19-20, supra.
But beyond these general statistics, the prejudicial effect
can also be seen in the specific impact of the requirement
at Duke. Since the requirement applies only to certain
interdepartmental transfers, its real impact is only on those
employees in departments who need to transfer for decent
promotional opportunity. The only persons thus burdened
are the four black workers involved in this petition. They
are frozen in the Labor Department with a top pay expecta-
tion of only $1.895 per hour (A. 72b).3* All of the white
workers are in departments with promotional expectancies
leading to substantial pay levels.

B. It Cannot Be Assumed Without Supporting Evidence
That the Continuation of This Prejudicial Require-
ment Is Related to Duke’s Job Performance Needs.

The aspect of diploma and test requirements that is so
appealing and yet so deceptive to employers is a super-
ficially plausible relationship to job performance. The pos-
sibility of getting a more “intelligent” employee through
use of such devices is often assumed to be a means of get-

%1 The foreman job in the Labor Department pays $2.505 per
hour, but it is not open to non-high school graduates (A. 63b).
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ting more productive and more valuable employees. But
in the context of industrial jobs, such as those at Duke’s
Dan River Plant, an immense body of evidence has shown
this assumption to be unfounded.

This point has been proven time and again in careful
studies by industrial psychologists investigating the
“validity” of standard tests such as the Wonderlic and the
Bennett in predicting an individual’s ability to perform
industrial jobs. It has been demonstrated in dozens of
studies there is commonly little or no relationship between
test scores and job performance. An eminent industrial
psychologist, Dr. Eidwin Ghiselli of the University of Cali-
fornia, recently reviewed all the available data on the pre-
dictive power of standardized aptitude tests in an effort to
develop better testing practices. Dr. Ghiselli is a strong
supporter of tests. Yet he was forced to conclude that in
trades and crafts aptitude tests “do not well predict sue-
cess on the actual jobs,” *% and that in industrial occupa-
tions “the general picture is one of quite limited predictive
power.” 3 In many situations there is actually a negative
relationship between test scores and job success.’*

‘What does this mean in practical terms? An example,
which is by no means unusual, is contained in a report of a
study performed in a large Southern aluminum plant.®*
The study showed that scores on the Wonderlic test had
no relation whatsoever to job performance ability. Black

32 E. Ghiselli, The Validity of Occupations Aptitude Tests 51
(1966).

33 1d. at 57.
4 K.g., id., at 46.

85 Mitchell, Albright & McMurry, Biracial Validation of Selec-
tion Procedures in a Large Southern Plant, in Proceedings of 76th
Annual Convention of the American Psychological Association,
Sept., 1968, reprinted in Appendix hereto at pp. Br. Ap. 6-7, infra.
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workers were scoring only half as well as whites on the
test, but there was no difference between races in job per-
formance ability. If the test had been blindly used, Negroes
would have been grossly screened out without business need
and contrary to the interests of the employer. Other studies
have shown, for example, that the Wonderlic and related
tests are of no significant value in predicting performance
of ordnance factory workers or radio assembly workers,*®
workers in the printing and publishing industry,”” and
workers in the manufacture of finished lumber products
and transportation equipment.’® As to the Bennett and re-
lated tests, studies have shown, for example, that test
scores are of no significant value in predicting job success
in occupations such as textile weaving® and jobs in the
manufacture of electrical equipment.*

These results should not be surprising. Aptitude tests
may be expected to prediet future academic performance
rather well because grades are measured by performance
on more tests. But industrial job performance involves a
range of skills and abilities entirely divorced from a pris-
tine test room setting. There is an understandably low

correlation between test taking skills and job performance
skills.

This is particularly true when the test is being given to
a mixed racial group. One of the basic assumptions under-
lying tests is what might be called the “equal exposure”

% Super and Crites, Appraising Vocational Fitness 106 (Rev.
ed. 1962).

$7B. Ghiselli, The Validity of Occupations Aptitude Tests 137
(1966).

8 ]d. at 135, 148.
4. at 132.
914, at 147.
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assumption. Because a test measures how well a person
has learned various skills and information, test scores may
sometimes make a reasonably useful prediction of perfor-
mance on the job. But when this equal exposure assumption
is false—as it surely is in the case of comparisons between
Southern Negroes and whites—the already shaky basis for
test predictions is drastically undercut.** For this reason,
as petitioners’ expert witness Dr. Richard Barrett testified
he found in his Ford Foundation study, a test may predict
differently for one racial group than it does for another
(A. 140a).

Of course, tests are not always so poor at predicting. In
some cases tests may be reasonably useful. The point is
that predicting job performance on the basis of tests or on
other measures of educational background is a highly pre-
carious endeavor dependent on a myriad of factors.*” Be-

#1 This point was made very clearly by the court in Hobson v.
Hansen, 269 F. Supp. 401, 484-485 (D.D.C. 1967) :

“A cerucial assumption [in evaluating aptitude test scores] . . .
is that the individual is fairly comparable with the norming
group in terms of environmental background and psychological
make-up; to the extent the individual is not comparable, the
test score may reflect those differences rather than innate dif-
ferences. . . .

“. .. For this reason, standard aptitude tests are most precise
and accurate in their measurements of innate ability when
given to white middle class students.

“When standard aptitude tests are given to low-income Negro
children, or disadvantaged children, howover, the tests are
less precise and less accurate—so much so that test scores
become practically meaningless. Because of the impoverished
circumstances that characterize the disadvantaged child, it is
virtually impossible to tell whether the test score reflects lack
of ability—or simply lack of opportunity. . ..” (Emphasis
added.)

2 See Ghiselli, The Gteneralization of Validity, 12 Personnel Psy-
chology 397-398, 400 (1959) :
“A confirmed pessimist at best, even I was surprised at the
variation in findings concerning a particular test applied to
workers on a particular job. We certainly never expect the
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cause of the frequency with which test scores show little or
no relation to job performance, it cannot be assumed in
any particular case that a test is making a useful prediction
without supporting evidence. As outlined in the testimony
of Dr. Barrett, sound business practice as well as fair em-
ployment, calls for an employer to make a careful analysis
of the tasks involved in his jobs and to determine what
skills and abilities are needed to carry out those tasks.
After such an analysis, the employer can select, on the basis
of informed judgment and careful study, procedures which
will rationally and fairly appraise those skills (A. 125a-
129a).** Both the EEOC and OFCC Guideline on Selection
Procedures, as well as all standard texts on test use insist
on such careful study as a prerequisite to using any par-
ticular test to deny promotions or jobs.** Even the manual

repetition of an investigation to give the same results as the
original. But we never anticipated them to be worlds apart.
Yet this appears to be the situation with test validities. . . .’

“... We start off by making the best guesses we can as to which
tests are most likely to predict success and are not at all sur-
prised when we are completely wrong.”

43 Bven those in the business of selling tests, who might be ex-
pected to ease the way for their use, concede the need for such
study. See Science Research Assoc., Inec., a subsidiary of IBM,
Business and Industrial Education Catalog 1968-69, at 4:

“A sound testing program is based on four critical steps:
1. Careful job analysis.
2. An analysis and assessment of essential job character-
isties.
3. Selection of the test or tests.
4. Testing the tests.”

# EEOC Guidelines on Employee Selection Procedures, 35 Fed.
Reg. 12333 at §§1607.4, 1607.5, 1607.7; OFCC, Validation of Tests
by Contractors and Subcontractors subject to the Provisions of
Excutive Order 11246, 33 Fed. Reg. 14392, §§2, 3, 5, (1968).

“Some adequate measure of validity is absolutely necessary be-
fore the value of a test can really be kmown and before the
scores on the test can be said to have any meaning as predictors
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for the Wonderlic Test, upon which Duke relies, unequivo-
cally states:

of job sucecess. ... The use of unverified tests, whether through
innocence or intent, cannot be condoned. . . . For example, if
a test is known to measure some psychological ability, such as
ability to work with mechanical relations, and certain me-
chanical performances are required in the performance of the
job, the test still cannot be considered valid until the scores
have been checked against some index of job success.” Ghiselli
and Brown, Personnel and Industrial Phychology 187-88
(1955) ;

“Tests must always be selected for the particular purpose for
which they are to be used; even in similar situations, the same
test may not be appropriate. . . . Tests which select super-
visors well in one plant prove valueless in another. No list
of recommended tests ean eliminate the necessity for carefully
choosing tests to suit each situation. ... No matter how ecom-
plete the test author’s research, the person who is developing
a seleetion or classification program must, in the end, confirm
for himself the validity of the test in his particular situation.
. . . In most predictive uses of tests, the published validity
coefficient is no more than a hint as to whether the test is
relevant to the tester’s decision. He must validate the test in
his own school or factory. . . .” 1 Cronbach, Essentials of
Psychological Testing 86, 105, 119 (2d at 1960).

“It is of utmost importance that any tests that are used, for
employment purposes or otherwise be validated. . . . It is only
when a test has been demonstrated to have an acceptable de-
gree of validity that it can be used safely with reasonable as-
surance that it will serve its intended purpose.”

* * * * *

“The point to be emphasized throughout this discussion is that

no one—whether he is an employment manager, a psychologist,
or anyone else—can predict with certainty which tests will be
desirable tests for placement on any particular job.” Tiffin
and MecCormick, Industrial Psychology 119, 124 (5th ed.
1965).
See also e.g., Ghiselli and Brown, supra, at 210; Ruch, Psy-
chology and Life 67, 456-57 (5th ed. 1958) ; Siegel, Industrial
Psychology 122 (1962) ; Thorndike, Personnel Selection Tests
and Measurement Techniques 5-6 (1949); Freeman, Theory
and Practice of Psychological Testing 88 (3rd ed. 1962);
Lawshe and Balma, Principles of Personnel Testing (2nd ed.
1966).
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“The examination is not valuable unless it is carefully
used, and norms are established for each situation in
which it is to be applied.” (Emphasis added.)*

Insofar as a high school diploma requirement is used to
measure job performance abilities it is no better than a
test and probably much worse. There is so much variation
in the quality of high schools, the nature of the courses
taken, the grades in the courses and many other factors
that a high school diploma is a highly unreliable indicator.
In a recent book examining the significance of educational
requirements for jobs, Professor Ivar Berg sets out data
from a series of studies covering workers in such industries
as a Mississippi textile company, a Southern hosiery manu-
facturing plant, two urban utility companies and an auto
assembly plant. Professor Berg also examined the per-
formance of Air Traffic Controllers in detail. The conclu-
sion of every one of these studies was that the formal edu-
cational attainments of the workers bore no significant
relationship to job success.*

In light of the experience derived from years of study
with tests, Professor Berg’s findings are to be expected.
It should be obvious that if a consistent and reliable meas-
ure (such as a test) cannot well evaluate job performance
potential, an inconsistent and unreliable measure of the
same thing (such as a high school diploma requirement)
cannot do so0.*” Many companies honestly interested in fair

4 Wonderlie Personnel Test Manual 2 (1961).

46 Education and Jobs: The Great Training Robbery, 87-90,
167-72, (1970), summarized in Berg, Rich Men’s Qualifications for
Poor Man’s Jobs, Trans-Action, Mar. 1969, at 45, 49.

47 'While it is impossible to determine on the record before us
what the results might have been of a study at Dan River similar
to those conducted by Professor Berg, the evidence suggests that
the high school diploma would have been found irrelevant to any
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employment have decided, after investigating the matter,
that a high school diploma requirement is not worthwhile
and should be dropped. This group includes the First
National City Bank, Metropolitan Life Insurance Com-
pany, American Broadcasting Company and the Chemical
Bank New York Trust Company.*

It is sometimes suggested that a high school diploma re-
quirement is useful as a measure of motivation and perse-
verance rather than as a measure of learning. This may
be true in some situations involving the selection of new
employees and may sometimes justify use of the require-
ment in such situations (assuming the diserimination in-
herent in this measure of perseverance is adequately dealt
with). In this case, however, Duke has made it clear that
the requirement is being used as a measure of learning, not
motivation (R. 102a, 188a). This is necessarily so because
it would be foolish to attempt to use a high school diploma
requirement to assess the motivation and perseverance of
employees whose work habits have been observed for sev-
eral years. This direct in-plant observation enables a far
better assessment than any externally based standard.

In view of the low validity and reliability of test and
education requirements in assessing job performance abili-
ties, no such requirement that grossly prefers whites over

job needs there. That has certainly proven to be the case for the
white employees working at the company in 1955 when the re-
quirement was adopted. The present average salary level of these
whites who happen to have a high school diploma ($3.41) is not
significantly different from those who do not have a diploma
($3.30) (A. 105b-108b, 126b). This indicates that these non-high
school employees have not been significantly impeded by their lack
of education in moving into better jobs at Dan River.

8 Hearings before the United States Equal Employment Oppor-
tunity Commission on Discrimination in White Collar Employment,
New York City, Jan. 15-18, 1968, at 46-48, 99, 377, 466.
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Negroes can be assumed to be based on job performance
need unless supported by proper study and evaluation.
Absent such study and evaluation, the use of these require-
ments constitutes an unjustified exclusion of Negroes in
violation of Title VIL

C. Duke Has Made No Study or Analysis or Introduced
Any Evidence at All That the Diploma/Test Require-
ment Is Related to Its Job Performance Needs.

The arbitrariness of Duke’s continued use of the diploma/
test requirement is astounding in light of the care and
study needed to assure fairness. It is important to remem-
ber that this case does not involve a great mass of persons
unknown to Duke who must be sorted by some rules of
thumb, It involves only four persons, each of whom has
worked steadily at the Dan River plant for at least seven
years. For a portion of this time before July 2, 1965, they
could only serve as laborers under Duke’s rigid policy
of segregation. During this period of their early manhood
they were, in effect, discouraged by Duke from furthering
their education by the knowledge that it could not lead to
promotion. All four of these men have now served in the
job of “semi-gkilled laborer” for at least three and a half
years (A. 109b, 77b).** This job category at Duke involves
far more than simple janitorial tasks. As semi-skilled
laborers, the petitioners have been required to operate a
wide variety of mechanical equipment and machinery, in-
cluding mowing machines, tractors, lift trucks, jack ham-
mers, air motors, grinders; and make minor repairs to this
equipment (A. 65b). These duties are similar in most
respects to the duties of men in the Coal Handling Depart-
ment (A. 49b). In many cases, semi-skilled laborers have

4 Willie Griggs and C. E. Purcell, the two blacks most recently
promoted to the ‘“semi-skilled laborer” position were moved on
Nov. 14, 1966 (A. 77b).
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worked with the Coal Handling Department and gained
experience and familiarity with the duties there (A. 106a,
124b). Therefore the company is well equipped to evaluate
not only the general reliability and performance of these
men but also their specific abilities to learn and perform
in a context resembling the Coal Handling Department.*

The company concedes that many laborers might per-
form well in Coal Handling if given the chance (A. 124b).
This conclusion is confirmed by the fact that eight of twelve
men in the Coal Handling Department, including the two
foremen and the three senior operators are performing
well despite having only a ninth grade education or less
(A. 105b-108b, 126b). When ordered by the Court of Ap-
peals to open up Coal Handling jobs and inside jobs to the
6 or 7 black non-high school graduates hired before 1955,
Duke willingly acceded to the order without even attempt-
ing to cross-petition for certiorari; thus showing that non-
high school laborers could feasibly be considered for better
jobs.

Yet, despite this overwhelming evidence that a high school
diploma is not needed to perform at least some better jobs
at Dan River, particularly in the Coal Handling Depart-
ment, and despite the company’s extensive personnel data
on the four black laborers hired after 1955, the company
continues to insist that these four workers cannot be trans-
ferred to any better job without meeting the diploma/test
requirement. The company claims that it has not even
considered whether the qualifications and performance of
the four laborers is sufficient to merit promotion (A. 104a).

50 Tndeed, one of the defined duties of the Labor Department
foreman is to “evaluate employees under his supervision for merit
reviews and promotions”’. Defendant’'s Answer to Interrogatory
No. 18, filed Feb. 28, 1967 (Not in printed record).
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One would think that in the face of (1) undisputed evi-
dence that the diploma/test requirement is not essential,
(2) data showing that the requirement has a seriously
racially prejudicial effect, and (3) the knowledge that the
burden of this requirement falls only on four long time
employees whose status is in some sense a moral responsi-
bility of the company, the persistence of Duke would be
based on some compelling reason. What the record indi-
cates, is not a compelling reason but rather a feeble attempt
at rationalization.

1. The High School Diploma Requirement—The basis
on which this requirement is claimed to have been adopted
is set out in the testimony of A. C. Theis, Vice-President of
Production and Operation for the Duke Power Company.
Mr. Theis said that the company found that some of its
employees had insufficient ability to be promoted to top
level jobs. He then explained:

“This was why we embraced the High School education
as a requirement. There is nothing magic about it,
and it doesn’t work all the time, because you can have
a man who graduated from High School, who is cer-
tainly incompetent to go on up, but we felt this was a
reasonable requirement. . . .” (A. 93a).

“I am perfectly willing to admit to you that there are

people without a High School education, who are in
the Operating jobs, for instance, at Dan River, who
have done a satisfactory job. I’'m not denying that at
all. I can’t deny that because we certainly have them
there who have done this job, who have been there
for over ten years. I don’t think there is anything
magic about a High School education. . . .” (A. 103a-
104a).
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This explanation could be repeated by any company in the
world. It shows nothing more than a whim, a blind hope
without any study, evaluation or analysis. The company
did not determine that lack of education was the disabling
factor for its unsuccessful employees. The company made
no formal job evaluation study, and prepared no summaries
of duties required on jobs or analysis of the qualifications
needed to do those jobs (A. 19b, 57b-71b, 109-110a).5*

Petitioners are quite willing to concede that there may
conceivably be some jobs at Duke for which the diploma/test
requirement is relevant, although that remains to be proven.
But it is equally clear that there are many jobs in the
better departments, particularly in Coal Handling, where
the requirement is unlikely to be of any relevance to job
performance. Duke’s decision to apply the requirement

51 The Court of Appeals was incorrect in asserting that Duke’s
expert witness, Dr. Moffie, had “concluded that a high school edu-
cation would provide the training, ability and judgment to perform
tasks in the higher skill classifications.” 420 ¥.2d 1233. This find-
ing, if accurate, would certainly go to the question of job-related-
ness. However, it is based on the misreading of Dr. Moffie’s testi-
mony. He said only that “the assumption is” that the educational
requirement is job related, not that he had verified or even sup-
ported the assumption (A. 18la). This is understandable since
Dr. Moffie did not participate in establishing the high school re-
quirement in the mid-1950’s (A. 177a) and was never asked to
ratify it. He was qualified as an expert only in “Industrial and
Personnel Testing” (A. 164a) and was asked on direct examination
to testify only to the appropriateness of the tests used by Duke
(R. 162a-175a). As to the high school requirement, he clearly de-
ferred to the company:

“Q. [to Dr. Moffie] Would the High School education by
itself tell you whether an employee has the ability or
trainability for a job at a higher level?

A. [by Dr. Moffie] A High School education would merely
tell you that you have the necessary abilities as defined
by a High School education, and if the company feels
that this is required in these jobs, that’s all it would
tell you” (A. 188a).
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across the board to all jobs in all formerly white-only
departments, without any study or evaluation, is an ar-
bitrary action with a serious racially diseriminatory
impact.

Nor can these requirements stand as a reasonable
attempt by Duke to upgrade its work force and obtain
employees who will be able to move through progression
lines to top level jobs, as the court below suggested. For
one thing, we are dealing here with four existing employees
who are already part of the work force and will remain so.
A company does not upgrade its force by underutilizing
existing employees; it does so when it hires new employees.
Second, Duke has not shown the requirements to be
relevant to even the highest level jobs in the plant and
therefore the requirements have not been justified as job-
related even to future promotional possibilities. Finally,
and most important, the employment and promotion situa-
tion at Dan Rivers is very static. Duke’s witnesses de-
seribed Dan River as “a real stable employment situation”
(A. 65a). No new employees were hired from 1965 to 1967
(the period covered by interrogatories up to trial) (A. 74b);
and there were no transfers of employees to other plants
during this period (A. 77b, 83b). Only 19 promotions were
made within the plant in this two year period (A. 77b, 83b),
an average rate of one promotion every ten years for each
of the 95 men in the plant. This is hardly a situation where
employees must be frozen out of middle level jobs which
they can perform for fear that they will soon be knocking
at the door of jobs which may be beyond their capabilities.®®

If Duke were permitted to adopt a high school diploma
requirement on the flimsy basis set out on this record, any
employer in the country would also be absolutely free to

52 If such a situation did occur, Duke could, of course, be free to
deny promotion to that upper level job.
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adopt such a requirement or some other educational re-
quirement which would have the same effect of grossly
preferring whites over Negroes.

2. The Test Requirement—The situation regarding the
tests is even less justifiable than that regarding the high
school diploma requirement. The claimed basis for this
was also set out by Mr. Theis. On July 2, 1965, the effective
date of Title VII the company had introduced the Wonderlic
and Bennett tests as a hurdle which all new employees
were required to pass.’® For some time, white employees
in the Coal Handling Department who were not high school
graduates had been seeking an alternative means of trans-
ferring to an “inside” job (A. 85a-86a). Mr. Theis ex-
plained:

“I geized on these tests as being a possible way that

I could free up these men who were blocked off. . . .”
(A. 86a).

“In fact, that’s what made me select these 2 tests—to
offer them an opportunity to be qualified, because the
white employees that happened to be in Coal Handling
at the time, were requesting some way that they could
get from Coal Handling into the Plant jobs. . . .”
(A. 199a-200a).

Here again there was no job evaluation or other study
or analysis. No attempt to validate the tests was made.
(A. 115b). The tests were simply “seized” as a convenient
way of helping out a group of whites.

This is not because Duke is unfamiliar with the need for
study and validation of tests. They have retained an in-

53 The legality of this requirement for new employees is not in
issue in this case. However, the timing of the adoption of the test
requirement and its well known diseriminatory impact on Negroes
raises a good deal of suspicion.
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dustrial psychologist to do a validation study of tests
throughout Duke’s system (A. 115b-116b). However, he
has been unable to validate the tests so far even though
he has completed at least one study on 100 to 200 people
(A. 179a). He is having the common experience of being
unable to produce a correlation between test scores and job
performance abilities.

Because it is so clearly the case, Duke apparently con-
cedes that its tests do not necessarily predict job perfor-
mance and the court below found that they were not job
related. Rather, Duke seems to take the position that the
test is used in place of the high school diploma and is valid
as a substitute therefor (A. 180a-182a). Since the need
for a high school diploma is based on no study or evidence,
and is therefore unlawful, a test which measures the same
thing and admittedly has not been related to job perfor-
mance can hardly stand.

Because neither the high school diploma requirement
nor the test requirement is supported by any study, evalua-
tion or validation which shows that it is justified by Duke’s
job performance needs, the gross discriminatory impact
on Negro incumbents cannot be ignored. The use of either
requirement tends to deprive Negroes of promotional op-
portunity in violation of Title VII.
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IIlL.

Duke’s Discriminatory Practices Derive No Protection

From Section 703 (h) of Title VII.

The educational and test requirements at Dan River con-
stitute an unlawful racial discrimination as explained at
length above. Since these requirements tend to prefer
whites over blacks, by three to one, it is discrimination with
a vengeance. Duke nonetheless attempts to obtain some
protection for this discrimination under section 703(h), 42
U.S.C. §2000e-2(h). This defense has no merit.

Section 703(h) provides that an employer is free:

“to give and to act upon the results of any professionally
developed ability test provided that such test, its ad-
ministration or action upon the results is not designed,
intended or used to discriminate because of race . ..”
(Emphasis added).

It should first be noted that this provision applies only to
tests. It has no applicability whatsoever to the high school
diploma requirement. As to Duke’s test requirement, this
section could have some relevance; but Duke’s tests fail to
meet the requirements of this provision and therefore de-
rive no protection from it.

First, Duke’s test use is not “professionally developed”
as required by section 703(h) because professional stan-
dards require, as a prerequisite to test use, study and evalu-
ation which Duke did not undertake. See, pp. 31-39, supra.
Duke would apparently read the term “professionally de-
veloped” to mean that any test developed by professionals
at its inception could be administered in any employment
situation. This would permit, for example, use of a typing
test to select ditchdiggers or the use of the College Boards
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to select janitors. The EEOC, in its Guidelines on Employ-
ment Testing Procedures, has ruled more reasonably that:

“The Commission accordingly interprets ‘professionally
developed ability test’ to mean a test which fairly
measures the knowledge or skills required by the par-
ticular job or class of jobs which the applicant seeks,
or which fairly affords the employer a chance to
measure the applicant’s ability to perform a particular
job or class of jobs. The fact that a test was prepared
by an individual or organization claiming expertise in
test preparation does not, without more, justify its use
within the meaning of Title VIL.” (A 130 b).

Duke’s test use fails to meet this standard.

Second, an “intent” to screen out blacks is at least a part
of Duke’s intention in using its tests. This can be inferred
from the timing of the decision to install tests, the lack of
study that went into it, and Duke’s persistence in maintain-
ing the tests. To summarize the facts on this point, in 1965,
shortly after Federal law first required Duke to drop its
overt racial discrimination, tests were put in to modify the
high school diploma requirement in response to pressure
from whites in the Coal Handling Department who wanted
to transfer and who could not meet it. See p. 17 supra.
Instead of lowering the requirement or waiving it for long-
time employees, which would have permitted many blacks
to qualify for transfer, the company seized on the alterna-
tive of a test that continues to relate to educational and
cultural background. The company knew that the burden
of this requirement fell primarily on blacks in the Labor
Department. In March of 1966, these blacks expressly com-
plained to company officials about the unfair impact of the
test (A. 120b). The company was surely aware of the
notoriously poorer performance of blacks on these tests.
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Yet the company made no attempt to equate the situation
of blacks in the Labor Department with that of whites in
the better departments who were being exempted from the
high school and test requirements. It did not make any
study or investigation to determine whether the tests were
job-related, t.e., whether they fulfilled genuine business
needs. The company has conceded that it really has no
definite information about the efficacy or validity of the
tests (A.179a). The only thing that Duke could have known
for certain about its tests was that they had a highly ad-
verse impact on black workers. Taking account of Duke’s
long history of segregation and diserimination, the conclu-
sion is inescapable that the discriminatory impact of the
tests was in the minds of Duke’s managers and formed at
least part of Duke’s intent in 1965.

Third, whatever Duke’s intent, there is no question that
the tests are in fact “used” to discriminate against black
workers. Such is the clear result of using tests which apply
primarily to blacks in the plant while effectively exempting
whites, and it is the clear result of using tests to measure
educational attainment when such is not relevant to job per-
formance needs.

To the extent that any of these three points is correct,
Duke’s test use is outside the protective scope of section
703(h). It should not be at all surprising that section
703(h) does not protect a test use such as that at Dan
River. If section 703(h) were read as Duke proposes it
would give virtually carte blanche to any employer to use
tests to effectively create gross preferences in favor of
whites. The legislative history demonstrates that it was
not intended to have any such significance.

The test clause in section 703(h) was introduced by
Senator John Tower as an express response to a decision
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of a hearing examiner under the Illinois Fair Employment
Practices Act in a case involving the Motorola Corporation.
110 Cong. Rec. 9024-42 (1964). This decision, handed down
while Title VII was on its way through Congress, indicated
that the use of any test having an adverse impact on blacks
might be unlawful per se, without regard to the question
of job performance needs. Decision and Order of FEPC
Hearing Examiner, reprinted in 110 Cong. Rec. 9030-9033
(1964).%* This is obviously not the theory being advanced
by petitioners before this Court insofar as it ignored the
question of job performance. As Senator Tower correctly
pointed out, this ruling established a “double standard”
and might require the hiring of Negroes who were un-
qualified for a job.

Senator Tower therefore introduced an extensive amend-
ment to Title VII which he explained as “not an effort to
weaken the bill” but rather to protect the right of an
employer to assess an applicant’s “job qualifications.” 110
Cong. Rec. 13492 (1964). Senator Tower made it clear that
his amendment “would not legalize discriminatory tests.”
Id. at 13504. He said he sought to protect only tests
“designed to determine or predict whether [an] individual
is suitable or trainable with respect to his employment
in the particular business or enterprize involved,” Id. at
13492, thus indicating adherence to a job-relatedness
standard. The sponsors of Title VII were of the view that
the bill as it stood already protected employers against
a decision such as Motorola because of differences between
Title VII and the Illinois law. Moreover, they objected
to Senator Tower’s amendment because it was loosely
worded and could read to give an employer an absolute
right to use a professionally designed test even if it oper-

54 See 110 Cong. Rec. 9024 (1964), quoting editorial in Chicago
Tribune, March 7, 1964, critical of the Motorola decision.
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ated discriminatorily. Remarks of Senators Case and
Humphrey, Id. at 13503-04. For these reasons, Senator
Tower’s extensive amendment was rejected by the Senate.
Id. at 13505. Subsequently, Senator Tower introduced a
much abbreviated and watered-down version of his amend-
ment which had been cleared with proponents of the bill.
110 Cong. Rec. 13724 (1964). Senator Humphrey, a sponsor
of the bill, said:

“Senators on both sides of the aisle who were deeply
interested in Title VII have examined the text of this
amendment and have found it to be in accord with the
wmtent and purpose of that title.” Id. at 13724. (Em-
phasis added).

The amendment passed on voice vote without debate and
is now included in section 703(h).

This history demonstrates that the test clause, like so
many other special provisions in section 703,% was designed
to have no more than clarifying effect. Moreover, since
the original, and presumably more permissive, version of
Senator Tower’s amendment intended to include a job-
relatedness requirement for tests, it is reasonable to im-
ply such a requirement in the less permissive version that
was enacted.®

5 Cf. Seetion 703(f) and (g) and other parts of 703(h) of
Title VII.

56 Senator Humphrey reached this coneclusion in a letter to the
American Psychological Association, stating flatly that section
703(h) did not permit tests that were “irrelevant to the actural
job requirements.” Letter to American Psychological Assm (no
date given), quoted in The Ind. Psychologist (Div. 14, Am. Psycho-
logical Ass’n. Newsletter), Aug. 1965, at 6.
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CONCLUSION

The essence of the issue in this case is whether employers
may be licensed to give employment preferences of three,
or more, to one to white workers over black. The Court
of Appeals decision, which authorized diploma and test
requirements absent an affirmative showing of racial
animus, in effect granted that license. The petitioners
submit that this interpretation of Title VII renders the law
powerless to combat the growth of irrelevant requirements
having a serious racially prejudicial impact. It is incon-
sistent with the entire thrust and purpose of this landmark
legislation. The decision below should be reversed and
remanded, with directions to apply a job relatedness
standard consistent with the rulings and interpretations
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of the Equal Employment Opportunity Commission and to
award petitioners a reasonable attorneys’ fee.
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™ [117,304.53] Discriminatory testing procedures.

Decision of Equal Employment Opportunity Commission, December 2, 1966.

Reasonable cause existed to support conclusion that employer's testing procedures
discriminated on the bacis of race where the criteria nsed were not related to the successful
performance of jobs for which the tests were given and only one of 17 Negroes taking the
tests for advancement from “dead-end” jobs to “lin¢e of progression” jobs passed. In plants
with a history of discrimination, testing procedures will be carefully scrutinized, and the
burden is on the employer to show that tests are not used to cxclude Negroes from job

opportunities.
Back references.—Y 1209, 16,904,

On August 24, 1966, the Commission
adopted Guidelines on Lmployment Testing
Procedures {1 16,904]. 1n light of the Guide-
lines, the Commission concludes that reasonable
cause cxists to believe that Respondent's
testing procedures are in violation of Title
VIl of the Act.

The following facts are undisputed. Re-
spondent employs approximately 2,465 per-
sons in its Paper Mill and Converter Plants.

While Negroes constitute approxi-
mately 4072 of [the local] population, they
constitute 6% of Respondent’'s work force.
Commencing in 1958 Respoudent has ad-
ministered various tests to applicants for
employment. From the beginning of 1957
through April 1964 Respondent hired 336
whites and 12 Negroes; of the Converter
plant employees hired since then, between
April 1964 and November 1965, 75 are
white and 4 are Negro.

Most of the jobs at Respondent’s plant
are in lines of progression, which means
that an employee moves up from a lower
paying job on the bottom to a higher pay-
ing job on the top in accordance with
seniority, if able to perform the work. Most
of the remaining jobs, which involve less
skilled and more menial work, are lower
paying “dead end” jobs with no prospect
of advancement. Of the white employees in
the Converter operation, 797 (829 ) are in
line of progression jobs while 177 (18%¢)
are in dead end jobs. Of the Negro em-
ployees in the Converter operation, 8 (8%¢)
are in line of progression jobs while 89
(92%) are in dead end jobs. In 1964 Re-
spondent ccmmenced administering tests to
employees desiring to move from dead end
jobs to line of progression jobs or from one
line of progression to another. Einployvees
who were i1 line of progression jobs were
not required to take the tests to keep their
jobs or to be promoted within lines of
progression. Since 1964, 94 white employees
and 17 Negro cinployees have taken the
transfer te«ts. Of these, 58 whites (38%)
and one Negro (6G) passed. The one
Negro who passed was outbid for the job
he was secking by a higher scniority white.

Employment Practices

1t is significant that until 1963, shortly
before the transfer tests were instituted, Re-
spondent maintained segregated jobs and
lines of progression, so that Negroes were
categorically excluded on the basis of their
race from the more skilled .and better pay-
ing jobs which were reserved for “whites
only.” \While the bars are no longer ex-
pressly in terms.of race, it is plain that Re-
spondent’s testing procedures have had the
cifect of continuing the restriction on the
entrance of Negro employees into “white”
line of progression jobs.

We stated in our Guidelines: “If the facts
indicate that an employer has diseriminated
in the past on the basis of race . . . the
usce of tests in sueh circumstances will be
serutinized carcfully by the Commission.”
Accordingly, where, as here, the employer
has a history of excluding Negroes irom
employment and from the better jnbs be-
causce of their race, and where, as here, the
employer now utilizes employment tests
which function to exclude Negroes from
employment opportunities, it is incumbent
upon the employver to show atfirmatively
that the tests themselves and the method
of their application are non-diseriminatory
within the meaning of Title VI

Title VTl permi.s emplovers to use ability
tests which arc “orofessionally developed”
and which are not ‘“designed, imtended or
used” to diseriminate. As we lhave stated
in our Guidelines, to be considered as “pro-
fessinnally developed,” not only must the
tests in question be devised by a person
or firm in the buciness or profession of de-
veloping employrient tests, but in addition,
the tests must be developed and applied in
accordance with the accepted standards of
the testing profession. Relevant here are
the requirements that the tests used be
structured i terins of the skills required
on.the speecifie -obs in question and that
the tests be validated for those specific
jobs. In other w~ords, before basing per-
sonnel actions o1 test results, it must have
been determineé that thiose who pass the
tests have a greater chance for success on
the particular jcbs in question than those

¥ 17.304.53
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who fil Moseoner, where the work foree,
cr octestal work duree, 15 multiracial, the
teats shionld be validated accordingly.
Inthe @ siaut cnse, all niosg nuv\( Cone
nt v.t:l;-!l-.\m‘\ . Yo g
Otis Friplovment Test 1A or ||!.
ants fer joby “requining mecharical
iy are el reired to pass the Dean-
nett Test of Alechanical Coinpireliensinn
Farm AA and PTT Numerical Test A or 3.
For trausier, emplovees are required to pass
or have passed one or more oi the ahove
tests plus the Wonderlic Personnel Tests
Form A. The Otis and Wonderiic tects
mceasure ‘‘gencral intelligence,” with par-
“ticmar loading on verbal facility; the PTI
test measures skill in arithmetic; the Ben-
nett test measures knowledge of physical
principles, “lhere is nothing in the velumi-
nons materials subnitted by Respoudent to
indicate that the traits measured by these
tests are traits swhich are necessary for the
succeéssiul periormance of the snecifie iobs
available at Respondent’s plant. Nor does

Ap-
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it apnear that any of the tests have been
valicated pronerly in terins of the specific

at Resprn:ent's plant, or in
ressition of Respond-

juus availabl:
s of the reeial cor

IR
AN Jeeced an e absenie of ovi-
denee that the tests ase praperly related to

the iobs and have heen properly validated,
itespondent Lzs no rational hasis for be-
lLieving that emintoyees and applicants who pass
the tests will niake more successful employees
thin thoce who {ail; crnversely, Respondent
e nn rational basis for believine that em-
pioyees and applicants who {ail the tests
watlil not make successinl employees. Re-
snondent’s testing procedures, therefore, are
nat Uaroiessionaily d wed.”  Accordingly,
since Kespond:ont's testing nroccdures s2rve
to perpetuate tite smne pattern of racial dis-
crininiaibm whiziv respondent naintained
overidy fur many years before it began test-
iy, we conrlude that there is reasonable
cause to believe th:at Respondent, thereby, |
hias vielated anel continues to violate Title
V11 of the Civil Rights Act of 1964 __j

[ 17,304.54] Failure to advance Megro employees to higher rated jobs on basis of

seniority,

Decivion of Equal Employment Opportuniny  Commission,

6-3-2703—0-3-2723, 1065,

Novembher 1%/

Case Nos. 5-11-2650,

Reascatabie cause exists to believe that a stedd corpotetion has violated Title VIT by

maintaining an exclusively Niogro job elassibeation with u tie mamtenatice-of-way depart-
micnt, by transferring whites fram other departimesnts to il hicher-rared jobs within the
department, and by refusine to ;-ru\uh a traming program witch veoubl enable I\cfmcs
to advance to higher-rated jobs witing the department.

Back reference.—f 1217,

Reasonuble cause does not exist ta belicve that a nnion violated Title VII by refusing
to process the grievance of a Neero member. Investigation revealed that the grievance
wis pracessed araily, ihat it was Jdenied, that the un oo member was notified of the
deniil, amd that he failed to appeai within ten g s s recnired by the collective bargaining
agrecment.

Back reference.—§ 1217,

Swsimary of Charges ather deperteents rathier than letting the

The Chargime Parties allewe discrimina- | Negroes exeraise their semority rights with-

tion on the bhasis of race (Negro) as | in the Department.

folloves: (l') O3t 1he charge, Charping Party Speed
(a) Charcing Parties wark in the Hail on 1733 o1 United Steel-

Transportation  Divizion, Miaintenance  of rica as Respondent with re-

\\‘;«}' Department, of the Unitel  Ntates spedt te the alvwe matter, in that the Union

Stecl Cn'r|mr4:niun‘ There s litle or no | fiied o, 1 ucess the grievance.

opportunity ior advancenent for Negroes

in thar current senierity unit, o addition,
several white men with less senionty were
Lrougrht inte the Department to nll hizker
rated jobs. Respondent Inres taen trom

Cemmary of Investigation

(a) The
allevations

investigation  substantiates  the
of the Charging Parties that
Miads. The Otis 1ests were devised in 1922 tae

Bennett 'n 0 1), the Wonderlic in 1942 and the
PT1 in 1950,

VAwcording to Stewduards for Fuweeiveal und
Psychategical Tests and Slcnualy puhiiched by
the Amercan Psychofogieni Associilion (%G,
tests snovuld be revalivated at least overy 15

1 17,304.54

© 1963, Commerce Clearing House, Inc.
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Decision of EEGC, December 6, 1966, reprinted
CCH, Employment Practice Guide, 17,304.55

Number 39—51
3-24-67

the Respondent is diseriminating against the
Charging Parties by continuing to maintain
a job classification which is exclusively
Negro.

The Maintenance of Way Department
(hereinafter referred to as MOW) is a
portion of ihe bargaining unit represented
by Local 1733 of the United Steelworkers
of America. This same local represents
most of the employees in the Mechanical
Shops Department. MOW is a seniority
unit with approximately 130 job opportuni-
ties. Only 18 of these job apportunities arc
above JC-4 and in a Line of Promotion.

The Charging Parties are classified as
Track Laborers. Historically and currently,
this is an all-Negro classification. This
classification contains 112 of the 130 job
opportunities in MOW. Since 1950, there
has been but one addition to the Track
Laborer Seniority Roster, and this was a
Negro, a Mr. William Mathews, who was
added in September of 1965.

Prior to April of 1966, personnel actions
within MOW were virtually static:

(1) In 1959-1960 three (3) men (white)
were brought into the Department to work
at unskilled jobs that senior Negroes could
have qualified for.

(2) In April of 1966, an expert welder
(white) was brought into the Department
from the Regional Pool to work as a Track
Welder. :

(3) In May of 1966, another Tin Mill
employee (white) was drawn from the
Regional Pool, this time for the job of
Signal Repairman.

Decisions and Rulings

7413-29

The Track Laborer job classification pro-
vides no training opportunities. Fourteen
of the 18 job opportunitics above the Track
Laborer job have special training require-
ments. At best, vou have approximately
100 men vying for four job opportunities.
The Charging Parties can not aspire to
anything other than a JC-4 Track Laborer
position. The low ratio of higher graded
jobs to the JC-4 job, and the low level of
personnel turnovers in MOW contribute to
the persistence of the Charging Partics’
predicament.

(b) The investigation dres not substan-
tiate the allegations that were filed against
Union Local 1733 by Charging Party Eugene
Speed.

Mr. Speed alleged failure of the union to
process a grievance he filed. After investi-
gation, it was dctermined that Mr. Speed’s
grievance was processed verbally (griev-
ances are not reduced to writing until the
third step), that it was denied and dropped
at a lower step, and that Mr. Spced was
notified of this fact and failed to appeal the
action within 10 days as stipulated by con-
tract. His gricvance, therefore, was not
processed further.

Decision
(a) Rcasonable cause exists to believe
that the Respondent company is violating

Title VII of the Civil Rights Act of 1964
as alleged.

(b) Reasonable cause does not exist to
believe that Local 1733 of the United Stecl-
workers of America is violating Title VII
of the Civil Rights Act of 1964 as alleged.

[1117,304.55] Employment tests found to be unrelated to job content are deemed

discriminatory.

Decision of Equal Employment Opportunity Commission, December 6, 1966.

Reasonable cause exists to believe that a food processing plant has violated Title VII
by administering an intelligence test which is not related to job requirements in crder
to restrict the number of Negro employees and by refusing to hire Negro job applicants
solely because they were unable to pass the discriminatory test.

Back references.—{ 1209, 1217.

Summary of Charges

The Charging Parties allege discrimina-
tion because of race, as follows: After
Negro applicants had qudlified for employ-
ment by passing a dexterity test (GATB),
they have subsequently been systematically
excluded by the Respondent through the
use of an intelligence test (Wonderlic).
Negroes who have been ahle to pass the
intelligence test have somectimes not been

Employment Practices

employved, and white applicants have been
hired either without testing or when they
have applied at later dates than qualified
Negro applicants. The change in standards
for employment works to the disadvantage
of Negroes in the community because of
low educatior al attainment. In addition, the
Respoundent's use of the local state employ-
ment service office .for initial screcning of
applicants results in disadvantage due to

€ 17.304.55
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Charginie Purties and the laca! CORE
chiapter (o bellf of Merro citvens) cnn-
tend that T rdert 1 cs eartnic methe
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e, iTurthermare, they allere that the
and tie lm:a. stiuciure
hawr zgreed to himit the number of Negrn
women to he hired, ta avoll disturbing the
damestic vork force.

pver

Swnmary of Irvestigation

1. The Respondent’'s faci for process-
ing poultry fer Toozen and carnal foed
pradu stz received widespread iy priar
to cpening i Jime. 1956, As eariy as tie
summer of 1263 applicauts at the state em-
ployment otiice requested referrals to the
company; screening; tests began in the win-
ter of | Octolier 6, 1406,
spondert had hired 1,001 per , 1nciu
Negroes, classitied as follows: 124 un-
shilled amel 19 semiskilled woikers, 18 cery-
ice workers, 8 shiil:l workers, 5 technicians,
and 2 clerical workers. Several hKundred
job apportunities are expected tn materialive
and bte filled within the next few months
a: the plant operation we ‘es full produe-
tion. The muority of johs availahle fall
into the cateory of unskiiled work involved
in dressing, cooking, and packaging poultry.

.9

Ke-

"

AS. As of

2. Investigation disclosed that selection
p ocesses u<ed by Respondent have jent
themsclves tor discriminatory practices.

a. Appitcation Evalwation:  Initial screen-
ing eof more than 6.X10 applications ¢iim-
inater] immedintely thewe with less than
eight vears’ school, erratic or inappranriate
work histories, over 30 yveurs of age, and
ircomplete applications; in whlition, prei-
erence was giverr those with industral work
cuperience.  All eriteria were not rigldiy
adhered to, in that some past 30 and a few
with less than eighiyvears' school were em-
ployed. About 1,300 applicidions were re-
jcted; nearly three-quarters of these were
from Neuro applicants, with schooling a
najor factor. Negroes comprise nearly
cre-hali of the popiiativn in the cnunty,
vl more than hali in aeichboriang r:nuntm's.
Lut of those aver 23 veare of awe wha did
Tut eomplete eight vears of schivol in Sum-
ter, 62 per ceut are Negro. Einhit vears of
‘Chuullll}! is no more valid an indicator of
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et ferred by tue state
- v oafh had
passed the GATR fireer dex-

temty testing,  GOne tect ity
in the use of this teet was r that
cue critical score of the GAT 13-238 se-
ries {validated for poultry laboarers) was
net being vsed. Section IV of the Mannal
or the USES General Aptitade Ta2st Bat-
tery, publisiied by the Department of Lihor
(1CA%), sets forth fineer dexterity (F) and
mannal dexterity (M) factors as important
antitud>s in the selection of poultrv-dress-
it werkers (D) O, T. Code S25.847). An
carlier (1062) version of Sectiemy TI1 of the
Giide (> the Use of the GATR also refers
to apti udes ¥ and M. The correlation be-
twern tliese antitides and cupervicory rat-
ings o1 current emplovees was (.33, This
validity coeificient is moderately higzh and
is (nite adequate for the prediction of ap-
plicants’ subseiuent performances on the job.

nevded
1.

Neither the Dictionary of Otcupational Ti-
tles (1), O. T)) nor the GATB Manuxl con-
tain any inforination to substantiare the
notion that general inteilizance, verkal 2bil-
ity, nanerical ability, or spatiat ability are
resetiresl for the performance of this kind
of un:tilied work., Siace the Waonderlic
Pervandd “est s heavily loaded with the
verbal, rumerical, and abstract reasoning
camporents of “general intelligence”, its
content is irrelevant to joby eontent and em-
pluvee periormance among poultry-dressing
warker s,

e. liuelligonce Testing: One month after
hiring l-uwan, Respondent introduced the
Wernder! A trial with the Wenderlic
hiel hesn enmijucted durine the spring; Ne-
gro Ld wihite persennel who failed to

"3,
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achieve qualiiying scores in this early test-
ing wete hired despite the results and have
proved to be satisfactory cmployees. Re-
spondent personnel who administer - the
Wonderlic have no training for or expe-
rience with testing; they use for guidance
a small beooklet accompanying: the test.
They have arbitrarily subtractied mere than
one point from thie score designated by pub-
lishers of the test as tlie natioual norm for
persons eonpleting eight years of school.
A eertain number of irregularities in test
administration and szoring were noted, in
that a nnmber of records revealed question-
able scoring and improper grading, as well
as alterations on test papers. Respondent
contends these were clerical errors.

3. Seldom will there be independent evi-
dence that Respondent intended its educa-
tional and testing teyuirements to eliminate
a disproportionate number of Negro job
applieants, but it is elementary that a per-
son must be held to intend the normal and
foreseeable consequences of his actions. If
Respondent did not anticipate the results
of its screening procedures, it is certainly
aware of them now. This is not to suggest
that in all circumstances it is improper for
an employer to uiilize selection devices
which may incidentally reject a dispropor-
tionate number of Negro applicants, buf
where, as here, the educationel ond testing
criteria haire the efcct of discriminating and
are not rclated to job performance, there is
reasonable cause to belicve that Respondent,
by wlilizing such devices, thereby tiolates
Title VII. :

4. Nine of the 30 Charging Parties are
included amiong 2,000 applieants awaiting
consideration since June 1966; when hiring
is done, the Respondent states that appli-
cations are selected from the file in a “ran-
dom” fashion and with no attempt to hire
in the sequence in which people had ap-
plied. This does not explain why only 17
per cent of tlie current employees are
Negro, vhereas 40 per cent of the appli-
cants referred by the Employment Security
Commission as being qualified are Negro.

Docigions and liulings
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Negroes account for nearly one-half the
population in the county where the plant
is located, and more than 60 per cent in
conuntics to the South and East and 65 per
cent in the county to the North. Despite
this, a pattern of rigid segregation persists
in the area.

S. Thc majority of the jobs to be filled
require no special skills. Those classified as
skilled maintenance jobs do require that the
applicant read and write. The Respondent
is using job descriptions developed for
operations in similar plants at other loca-
tions until such can be written for this
facility.

6. luspection of the plant revealed that
Negro employees wcre not segregated
within working areas, and there were nn
signs of differential treatment with respect
to any plant facilities. Some jobs appear
to be dominated by one sex, but this does
not appear to result from any claim for
a bona fide occupational ¢ualification. Fe-
male emplovees were obscrved to operate
forklift trucks, a non-traditional assign-
ment. However, male and female employees
are assigned separate serics of clock num-
bers, and personnel records are segregated
by sex.

Decision

Reasonable cause exists to believe the Re-
spondent has violated Sections 703(a)(1)
and (2) of the Civil Rights Act of 1964,
as follows:

1. It has failed to hire charging parties
and others similarly situated, because of
race, by arbitrarity and discriminatorily
setting educational standards that are not
justified for the jobs scught, as a means
of restricting the number of its Negro
employees; and

2. It has limited the selection of its em-
ployees in a way that tends to deprve the
charging parties and others of employment
opportunities, because of race, by the dis-
eriminatory use of testing procedures which
are not exempted by Section 703(h).

.
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BIRACIAL VALIDATION OF SELECTION PROCEDURES IN

A LARGE SOUTHERN PLANT

M. D. MITCHELL, L. E. ALBRIGHT, and

F.D. McMURRY

Kaiser Aluminum & Chemical Corporation Management & Personnel Services, Inc.

This study, conducted at a large Southern industrial
plant, is one phase of a multiplant investigation of personnel
selection practices within the corporation. The major aim
of this particular study was to determine whether tests and
other objective selection procedures in use are culturally
fair and valid for predicting job success. Other aspects of
the overall project will be devoted to a general review of the
quality and sequencing of all phases of the selection
process, including employment interviews, physical exam-
inations, and reference inquiries. In addition, procedures
for upgrading or promotion of present employees will be
scrutinized and revised if necessary to assure equal oppor-
tunities for all qualified employees.

METHOD

Subjects. In the study to be reported here, data from
the personnel records of nearly 1,600 male hourly workers
and 3,200 applicants at a New Orleans, Louisiana, plant
were examined. The majority of these men were semi-
skilled workers, either employed or applying for positions
in one large department of the plant engaged in processing
powdered alumina into molten metal. Working conditions
are difficult because of the high temperatures required for
the production process. Consequently, turnover is high. Of
the 1,594 employed Ss, 361 had terminated, most within 2
mo. of employment. The remainder of the Ss had been
employed from 3 mo. to 8 yr. or more.

Criteria. The 361 terminees were compared with
selected samples of the present employees with at least 3
mo. of service to ascertain whether the turnover-prone
individuals could have been identified at the time of hiring.
In addition to turnover, overall job performance evaluations
by supervisors of the present employees were utilized as a
criterion in the study. For work groups of 5 men or more,
the alternation ranking method was employed, with at least
2 supervisors ranking each man. Stanine ratings were used
for groups smaller than 5. Ratings and rankings were
converted to T scores with a mean of 50 and a standard
deviation of 10.

To assure uniformity and understanding of rating
instructions, meetings were held with all supervisors so that
the procedures could be explained and demonstrated. The
evaluations were¢ made by the supervisors individually
during these meetings and were collected as. the men left
the room.

Predictors. The predictor data consisted of the Wonder-
lic Personnel Test and biographical items extracted from

the company’s application form. In all, 24 variables were -

analyzed including age, amount of education, race, marital
status, number of dependents, etc.

Procedure. Separate, but similar, analyses were con-
ducted for the performance and tenure criteria. The
biographical items were analyzed using the Lawshe-Baker
procedure (1950) against both criteria. Subsamples of the
available Ss were used to develop the item weights, with the

remaining Ss held out for cross-validation. A scoring key of
12 items was developed for the tenure criterion using
validation samples of 200 terminated and 132 Ss who had
remained 3 mo. or more and were still employed. An item
analysis against the performance ratings was not sufficiently
promising to warrant cross-validation.

Intercorrelations of the Wonderlic scores, biographical
items, and criteria were computed, as well as stepwise
multiple regression equations against the performance
rating criterion (the dichotomous nature of the tenure
criterion precluded this latter analysis). Any suspected
nonlinear relationships were plotted graphically and in-
spected (none were found). Where appropriate, separate
analyses were performed for Negroes and whites. -

RESULTS

Negro-white comparisons. Data for 3,200 applicants,
gathered from October 1966 to October 1967, indicated
that the proportion of Negro applicants who failed to meet
the minimum score of 12 on the Wonderlic was preciscly
twice that of the white applicants (705/1312 or 54% of
Negro applicants compared to 520/1899 or 27% of white
applicants). Subsequent analyses for the employed workers
showed that for neither whites nor Negroes was the
Wonderlic valid against either performance (r = -.01 for
830 whites and -.02 for 194 Negroes) or tenure (r not
computed but inspection of the scores revealed no essential
difference). As would be expected, the employed whites
had a significantly higher mean Wonderlic score than the
Negroes (20.0 vs. 16.4,t=5.77,p < .01).

Interestingly enough, there was no significant dif
ference in the performance ratings for the two groups (M
for whites = 50.6, SD = 8.1; for Negroes M = 49.4, 5D =
7.1, t not significant), thereby easing concern that a group
of predominantly Southern white supervisors might be
biased in their evaluation of Negro workers. There was
some tendency, in addition, for Negroes to stay longer on
the job (39% stayed 3 mo. or longer vs. 33% of the whites)
although the difference was not significant.

Interrater agreement. As noted previously, 2 super-
visors ranked or rated each employee whenever possible.
Kendall’s coefficient of concordance was computed on the
multiple rankings for a random sample of 66 employees and
found to be .77, significant at the .01 level; this finding
would seem to support the inference that a careful rating
job was done.

Prediction of performance. Despite their reliability, the
performance ratings were not significantly related to the
biographical items or to the Wonderlic for whites or
Negroes or for whites and Negroes combined.

Prediction of tenure. Although the Wonderlic was not
found to be predictive of turnover, a scoring key of 12
biographical items was developed and cross-validated. These
items included race, keyed in favor of Negroes; age, keyed

7§
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in favor of older applicants; marital status, favoring married
applicants, etc.

The scoring key composed of these 12 items was
cross-validated with the results shown in Table 1. A phi
coefficient computed from these data was .30, x* = 22.50,
significant beyond the .01 level.

TABLE 1

Cross-Validation of Tenure Scores for
Terminated and Still Employed Groups

Terminated Still employed Total
Score No. | % | No. %|No. | %
Less than 12 99 53 13 18 | 112 44
12-15 43 23 27 38 70 27
16 or More 44 24 31 44 | 75 29
Total 186 100 n 100 | 2567 [100
DISCUSSION

With the lack of positive results in predicting perform-
ance and the finding that the Wonderlic had been
screening out a disproportionate number of Negroes, it was
decided to revise the entire selection process. The changes
are as follows:

1. The Wonderlic has been dropped and the SRA
Pictorial Reasoning Test has been introduced into the
prehire process, on an experimental basis only. No selec-

576

tion decisions will be madc on the basis of this test until it
has been validated.

2. A biographical inventory has been introduced into
the selection process on an experimental basis. Hopefully, it
can provide further aid in reducing turnover and in future
performance studies.

3. The selection process has been altered to include-an
interview and a more comprehensive orientation session.
The changes follow a long period of almost total reliance on
test scores to select employees from a large group of
applicants.

4. The “tenure key” developed in the study will be
used in the selection process for hourly employees until
experimental data can provide an improved version.

These changes in one plant’s selection process are typi-
cal of those which will probably be necessary for a number
of other plants. Hopcfully, they will contribute to a fairer
and more valid set of proccdurcs for all applicants. To the
extent that the situations and findings of this study may be
represcntative of the ‘state of the art” of personnel
selection, the investigators would urge other employers to
scrutinize their selection practices in light of the current
requircments to provide equal opportunity for all appli-
cants.

REFERENCE

Lawshe, C. H., & Baker, P. C. Three aids in the evaluation of the
significance of the difference between percentages. Educational
and Psychological Measur. 1950, 10, 263-270.




§13523
A tolerance is establishcd for negligi-

ble residues of hydrocortisone (as hydro-

cortisone sodium succinate or hydrocor-

tisone acetate) in milk at 10 parts per

billion.

§ 1352.25 Nconryein.

Tolerances arc establishcd for resi-
dues of ncotiyein in food as foilows:
0.25 part per million (ncgligible residue)
in edible tissues of calves; and 0.15 part
per million (ncgligible residue) in milk.
§135g.66 TPolymyxinB. ‘

A tolerance is established for negligible
residues of polymyxin B in milk at 2
units per milliliter.

§1352.67 Methylpreduisoloue.

A tolerance is established for negligible
residues of methylprednisolone in milk
at 10 parts per billion.

3. Part 121 is amended by delcting
§ 121.1003 Neomycin, polymyxin * * *
and § 121.1104 Neomycin.

Any person who will bc adversely af-
fected by the foregoing order may at any

1y drocortisouce.

time within 30 days after its date of

Br. Ap. 8
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upon an evaluation of the dala before
him, the Com:uissioner concludes that a
tolcrance is required to assurc that cdible
tissues of swine treated with dichlorvos
arc safe for iuman consumption.

Therefore, pursuant to provisions of
the Federal Food, Drug, and Cosmectic
Act (secc. 512(i), 82 Stat. 347; 21 US.LC.
360b(i)) and undcr authority dclegated
to the Commissioner (21 CFR 2.120), a
new section is added to Part 135e and
another to Part 135g, as follows:

§ 135¢.54 Dichlorves.

(a) Chemical name. 2,2-Dichlorovinyl
dimethyl phosphate.

(b) Approvals. (1) Premix level 9.6
percent granted to Shell Chemical Co.,

12335

Agricuitural Chemicals Division, 110
West 51st Street, New Yoriz, N.Y. 16020.

(¢) Assay limits, Finishied feed must
contain 85-135 percent of the labeicd
amount of dichlorvos.

(d) Special considerations. Do not mix
into feeds that are to be pelleted. Do not
mix with pcllcted fecd. Feed must be
maintained and fed dry. Do not usc any
drug, insccticide, pesticide, or chemical
having cholinestcrase-inhibiting activity
either simultancously or within a few
days before or after worming animals
with the feed.

(e) Rclated tolerances in edible prod-
ucts. See § 1353.75.

(f) Conditions of use. It is used as
follows:

Amouat

Limltations

Indicatlon for use

L Dichlorves.... 0.036% For swiae up to 70 r;ounds hody weight, feed as For this romoval and control of ma-

sole Ttion for 2 consceutlvo days. Ifor swino
from 70 pounds to market welght, feed as solo
Tulion at thio Tuto of 8.4 pounds of feed por head

until he medl

ture, inmaluro, andfor fourth-staze
larvao of the whipworm (Trichuris
suis), nodular worrn (Oesophagosto-

feed hias been ‘mum $p.}, and the large roundworm
For boars, open or bred ilts, and sows, feed 5
sole Tatlon at the rate of 4.2 pounds per hiead

(Ascaris wuum) of tho inteslinaf
tract. .

per day for 2 consecutive da

publication in the FeperaL R:
with the Hegring Clerk, Department of
Health, Education, and Welfare, Room
6-62, 5600 Fishers Lanc, Rockville, Md.
20852, written objections thereto in quin-
tuplicate. Objections shall show wherein
the person filing will be adversely affecicd
by the order and specify with particu-
larity the provisions of the order deemed
objectionable and the grounds for the
objections. If a hearing is requested, the
objections must state the issues for
thc hearing. A hearing will be granted if
the objections are supposed by grounds
legally sufficient to justify the relief
sought. Objections may be accompanied
by a memorandum or brief in support
thereof.

Effective date. This order shall become
effective on its date of publication in the
FEDERAL REGISTER.

(Sec. 512(1), 82 Stat. 347; 21 U.S.C. 360b(i))
Dated: July 23, 1970.
CHARLES C. EDWARDS
Commissioner of Food and Drugs.

[FR. Doc. 70-9368; Filed, July 31, 1970;
8:47 g.m.]

PART 135e—NEW AN!MAL DRUGS
FOR USE IN ANIMAL FEEDS

PART 135g—TOLERANCES FOR RESI-
DUES OF NEW ANIMAL DRUGS IN
FOOD

Dichlorvos

The Commissioner of Food and Drugs
has cvaluated a new animal drug appli-
cation (40-846V) filed by Shell Chemical
Co., Agricultural Chemical Division, 110
West 51st Strect, New York, N.Y. 10020,
proposing the safe and effective use of
dichlorvos as an anthclmintic in swine
feed. "The application is approved. Based

FEDERAL REGISTER, VOL 35, NO.

ys.
2. Diclilorvos.... 0,055 For boars, open or bred gilts, and sows, feed as Do.
sole ratlon at the rate of 6 pounds per head for *
one feeding.
file =
§ 135g.75 Dichlorvos.

A tolerance of 0.1 part per million is established for negligible residues of di-
chlorvos (2,2-dichlorovinyl dimethyl phosphate) in the edible tissues of swine.

Effective date. This order is effective upon publication in the FEDERAL REGISTER.

(Sec. 512(1) , 82 Stat. 347; 21 U.S.C. 360b(1) )
Dated: July 23, 1970.

Sam D. FINE,
Associate Commissioner
for Compliance.

[F.R. Doc. 70-9967; Filed, July 31, 1970; 8:46 a.m.]

H n “..’7!‘
Titls 23
Chapter XIV—Equal Employmeni
Oppertunity Commission

PART 1607—GUIDELINES ON EM-
PLOYEE SELECTION PRCCEDURES

By virtue of the authority vested in it
by section 713 of title VII of the Civil
Rights Act of 1964, 42 U.S.C, section
2000e-12, 78 Stat. 265, the Equal
Employment Opportunity Commission
Iereby issucs Title 29, Chapter XIV,
§ 1607 of the Codc of Federal Regulations.

These Guidelines on Employce Sclec-
tion Procedures supersedc and enlarge
upon thic Guidelines on Employment
Testing Procedurces, issucd by the Equal
Employment Opportunity Commission
on August 24, 1966. Bccausc the ma-
terial hercin is interpretive in nature,
the provisions of the Administrative
Procedure Act (5 U.S.C. 553) requiring
notice of proposed rule making, oppor-
tunity for public participation, and delay
in cifcctive date are inapplicable. The
Gnidclines shiall be applicable to charges
and cascs presently pending or hiereafter
filed with the Commission.

Sce.

1607.1  Statement of purpose.
1607.2  “Test™ defined.

1607.3 Discrimination defined.

Sec.

16074 Evidence of validity.

1607.5 Minimum standards for validation,

1607.6 Presentation of validity evidence.

1607.7 Use of other validity studies,

1607.8  Assumption of valldity.

16079 Continucd use™f tests.

1607.10 Employment agencies and employ-
ment services.

1607.11 Disparate treatment.

1607.12 Retesting.

1607.13 Other selection techniques.

1607.14 Affirmative action,

Avrtioriry: The provisions of this Part
1607 issued under Sec. 713, 78 Stat. 265, 42
U.S.C. sec. 2000e-12.

§1607.1  Suucment of purpose.

() The guidelines in this part are
based on the -belief that properly vali-
dated and standardized cmployee sclec-
tion procedures can significantly con-
tributc to the implcmentation of non-
discriminatory personncl Dpolicies, as
required by title VII, It is also recognized
that professionally dcveloped tests, when
used in conjunction with other tools of
personnel assessment and complemented
by sound programs of job dcsizn, may
significantly aid in tlic developrient and
maintenance of an efficient work force
and, indeed, aid in the utiiization
and conservation of human résources
generally.
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(b)Y An examination of eharges of cis-
tnination fled with the Commission
and an evaluntion of the results of the
Cemmiseion’s ccxrplnnce ectivities has
revenled a decided inercase in tetal test
usage and & marked increase in doubtful
g practices which, based on our
verience, tend to have discriminatory
effccts. In many cases, persons have
come to rely aimost exelusively on tests
S for making the dccision to
r. premote, grant member-
cin, refer or retain, with the
result that eandicates are selected or re-
Jected on the basis of a single test score,
Wheye tests are so used, minority can-
¢idnles frequently expericnce dispropor-
tionately hizh rates of rejection by fail-
ing to altain scere levels that have been
established as minimum standards for
qualification.

It has also become clear that in many
instances persons arc using tests as the
basis for employment decisions without
evidence that they are valid predictors
of employee job performance, Where
evidence in support of presumed rela-
tiornships between test performance and
job behavior is lacking, the possibility of
discriminaticn in the application of test
results must be recognized. A test lacking
demonstrated validity (i.e., having no
known significant relationship to Jjob
behavior) and yielding lower scores for
classes protected by title VII may result
in the rejection of many who have neees-
sary qualifications for successful work

erformanee.

(c) The guidellnes in this-part are
desined to serve as a workable set of
standards for employers, unions and
employment agencies in determining
whether their selection procedures eon-
form with the cbligations contained in
title VII of the Civil Rights Act of 1964.
Section 703 of title VII places an affirma-~
tive oblization upon employers, labor
unions, and empleyment ageneies, as
cefined in section 701 of the Act, not to
ciscriminate kecause of race. color,
religion, sex, or nalicnal origin. Subsec-
tion (h) of section 703 allows sueh per-
sons “* * * to give and to act upon the
rezults of any professionally developed
ability test provided that sueh test, its
administraticn or action upon thc results
is not desizned, intended or used to dis-
criminate because of race, color, religion,
sex or national origin.”

§1607.2 “Test™ defined.

For the purposc of the guidelines in
this part, the term “test” is defined as
any paper-and-rencil or performance
mcasure used as a basis for any cmploy-
mcnt deeision, The fuidelines in this part

apply, for cxample, to ability tests which
are desi-ned Lo measure clicibilily for

i nlion, mnmbcmhm,

ship, tr:

¢chian rical and
; dexiont: and coordina-
tign; know @ and proficiency; oecu-
pationai and otlwer interesls; and atii-
{udes, persorclity or temperament. The
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term “test” includes 2l formel,

starnd

seorced,

qu2lifyinz
greund rc—quirem:nts. specific cduca-
tional or work histery reguiremonts,
scored interviews, biog :\phAc'll informa-
tion blanks, interviewers' roting scales,
scored application forms, etc.

§ 1607.3

The use of any test which adversely
affects hiring, promotion, transier or
any other empleyment or membership

Discrimination defined.

opportunity of classes prectected by title,

VII constitutes discrimination unless:
() the test has been validated and evi-
denecs a high degrec of utility as liere-
inafter described, and (L) thc person
giving or acting upon the results of the
particular test ean demonstrate that al-
ternative suitable hiring, transfer or
promotion procedures are unavailable
for his use.

§ 1607.4 Evidence of

(a) Each person using tesis to select
from among candidates for a position or
for membership shall have avaiiablc for
inspcction evidence that the tests arc
being used in a manner which does not
violate § 1607.3. Such evidence skall be
examined for indications of possible
discrimination, such as instanzes of
higher rejeetion rates for minority can-
didates than nonminority candidates,
Furthermore, where technically fea-
sible, a test shouid be validated for each
minority greup with which it is used;
that is, any differential reicction rates
that may exist, based on a tcst, must be
relevant to performance on the jobs in
question.

(b) The tcrm “technically feasibie”
as used in these guidclines ricans having
or obtaining a sufficient number of mi-
nority individuals to achieve findings of
statistical and practical significance, the
opportunity to obtain unbiased job por-
formance criteria, etc, It is the respounsi-
bility of the person claiming al cv ¢ of
tecnnical feasibiliby to positive.
strate evidenee cf this absen:

(c) Evidence of a test’s vaiidity should
eonsist of cmpirical data demenstrating
that the test is prediciive of or siznifi-
eanily correlated with imwortant
ments of work behavior which eon:prise
or are relevant to the job or jcbs for
which candicates are being evalunted.

validity.

scniority provisions are so cstabl
that new empioyees will prebo
a reasonable period of time
great majority of cascs, po
higher Ievel, it 1 be co
candidates arc beings ev
al that higher level, Towo
progression is nel go ne:
or the time span i: s
Ievel jobs or employecs
be expecled to ch
ways, it siiall be cor
dates are Leing
01 near the 01‘

ormance al a
liizher level job is a rclevant criterion

atl'unmmt of or pm
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in validating employment tests only
when there is a high preoability that
porsons empioyed will in fact ettain
that higher lcvel job within a rcasonable

. peried of time.

(2) Where 2 test is to be used in dif-
ferent units of a multivnit organization
ificant differences exist be-
twcen units, jobs, and enplieant popula-
tions, evidence obtained in one unit may

Tice for thc others. Similarly, where
the validation process requires the col-
lection of data througzhou: a mulliunit
organization, evidence of validity specific
to each unit may not be required. There
may also be instances wherc evidence of
validity is appropriately coblained from
more than one company in {he same in-
dqustry. Both in this instance and in the
ure of cata colleeted throughout a multi-
unit organization, evidence of validity
specific to eachh unit may not be re-
aquired: Previded, That no signlficant
cifferences exist between units, jobs, and
anplicant populations,

8§ 1607.5 Minimum standards
dation,

(2) Tor the pumose of satisfying the
requirements of this part, empirieal evi-
dence in supnort of a test's valldity must
te based on studies employing generally
accepted precedures for determining cri-
terion-reinted valicdity, such as those
descrised in “Standards for Edueational
and Fsvcholezical Tests and Manuals™
published by American Psychological
Assceiation, 1200 17th  Street NW,,
Washington. D.C. 20036. Evidence of
content or construct validity, as defined
in that publication, may also be apvro-
priate where criterion-related validity is
not feasible. However, evidence for con-
tert or coastruet validity should be ae-
companied by sufficient information from
job analycres to demonstrate the rele-
vance of the content (in the case of job
cdge or proficiency tests) or the
ruct (in the case of trait measures?.

ridenee of content validity alone may
be acceptabie for well-devcloped tests
that consist of suitable samples of the
essential lmo“ledge skills or behaviors
composing the job in question. The types
of knowledre, skllls or behaviors con-
templated hcre do not include those
which can be acquired in a brief orien-
tation to the job.

{b) Although any appropriate v‘llida-
ticn strategy may be used to develop
such cmpirical evidence, the foliowlng
minimu:n standards, as applicable, must
he met in the research approach and in
the presentation of results which ecn-
stitute evideace of validity:

(1) Where a validity study is eonducted
in whieh tests are administered to appli-
couts, with criterien data colleeted later,
the sample of subjects must be represent-
aifve of the normal or typleal eandidate
groun for the job or jobs in quesiion,
This furtlicr assumes that the applicant
samplce is vepresentative of the minority
population available for the job cr jobs in
qucsiion in the local labor market. Where
a2 validily study is conducted in which
tests are adminlstered to present cm-
rloyees, the sample must be represent-
elive of the minority groups currently

for wvuli-
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;:t pepulation. I
ble to include
dation studics
csent work force. the
conduct of & vz ion study without
a0rily candiGates ¢oos not relieve any
n of hiz subscquent ovligation for
ié=tion when iuclusion of minority
candidates becomes teehnicnlly feasivle.

2) Tuests must be administered and
scored under controiled and standardized
eonditfons, withh proper safeguards to
proicet tie security cf test seores and to
insure that scores do not enter into any
judgments of emplioyee adequaey that
sre to be used as eriterion measures.
Copies of tests and tost manuals, includ-
ing instructions for administration,
scoring, and interpretation of test resulis,
that are privately developed and,/or are
not available tiirrough normal commercial
channels must be included as a part of
the validation evidence.

(3) The work bel:aviors or other eri-
teria of employce adequaey which the
tast is irtended to predict or identify
musi be fully deseribed; and. addition-
aily, In the ease of raiing teehniques, the
appraisal form(s) and instructions to
the rater(s) must be included as a part
of the validation evidence. Such criteria
may inelude measures ether than actual
work proficieney, such as training time,
supervisory ratings, regularity of attend-
ance and tenurc. Whatever eriteria are
used they must represent major or
eritieal work behaviors as revealed by
careiul job analyses.

(4) In vicw of the possibility of bias
innerent In subjective evaluations, su-
pervisory rating techniques should be
earefully developed, and the ratings
should be eloscly examined for evidence
of bias. In addition, minorities might
obtain unfzirly low performance erite-
rion seores for reasons other than su-
pervisors’ prejudiec, as, when, as new
employees, they have had less opportu-
nity to learn job skills. The general point
is that all criteria nced to be examined to
insure freedom from factors which would
unizairly depress the scores of minority
groups.

(5) Differential validity. Data must be
generated and results separatcely reported
for minority snd nonminority egroups
wherever technieaily feasiole: Where a
mincrity group is sufficiently large to
constitute an identifiable factor in the
local labor market, but validation data
have not becen devcloped and prescnted
separately for that group, evidcnee of
satisfactory validity based on other
groups will be regarded as only provi-
sional compliance with these guidelines
rending separate validaiion of the test
for the minerity group in question. (See
§1607.9). A test whieh is differentially
valid may be used in groups for which
it i5 valid but not for those in whiea
it is not valid. In this regard, where a
test is valid for two groups but one group
charaeteristically obtains higher test
scorcs than the other without a cor-
responding difference in job performance,
cuteff seores must be set so as to predict
the same probability of jub suecess in
both groups.

inciuded in the ap:
ft is not technica
rinority eraployecs
cauducied on tae pr

y o
ir
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(¢) In assessiny the utlility of a test
the ioilowing comsiderations will be ap-
plicable:

(1) The rclationship between the test

and at least one relevant criterion must
oc statistically sienificant. This ordi-
narily means chat tie reiationship shouid
be swhicientiy hizh as to have a prob-
ability of no wmo:e than 1 o 20 to have
occurred by ciiance. Howeve he use of
a single test as the sole sclection device
will be scrutinized eloscly when that test
is valia against only cnc component of
job performance.

(2) In addition to statistical signifi-
cance, the relationsinip between the test
anderiterion should have praetical sig-
nificance. The magnitude of ihe rela-
tionship nceded for practical signifi-
eance or uscfulness is affected by scv-
eral factors, including:

(i) The larger the proportion of ap-
plicants who are hired for or placed on
the job, the highcr the reiationship nceds
to be in order to bé praetieally useful.
Conversely, a relatively low relationship
may prove useful when prorortionately
few job vacancics are available;

(ii) The larger the preportion of ep-
plicants who beecome satisfactory en-
ployees when not selected cn thie basis
of the test, the higher the relationship
needs to be between the test and a cri-
terion of job success for the test io be
praeticaliy useful. Conversely, a relatively
low relationship may prove useful when

roportionately few applicanis turn cu
to be satisfagtory;

(ili) The smaller the eeonomic and
hurnan risks involved in hiring an un-
qualified applicant relative to the risks
entailed in rejecting a qualified appli-
cant, the greater the relationship needs
to be in order to be practically useful.
Conversely, a relatively low relationship
may prove useful when the former risks
are rclatively high.

§ 1607.6 Presentation of validity evi-
dence.

The presentation of the results of a
validaticn study must include graphieal
and statistieal representations of the re-
lationships between the test and the eri-
teria, permitting judgments of the test’s
utility in making predictions of future
work behavior. (Sece § 1607.5(¢) eoncern-
ing assessing utility of a test.) Averzge
scores for all tests and criteria must be
reported for all relevant subzroups, {n-
cluding minority and nonminority groups
where differential validation is required.
Whenever statistical adjustments are
made in validity results for less than per-
fect reliability or for restriction of seore
range in the test or ihe criterion, or both,
the suvporting evidence from the valide-
ticn study must be presented in detail.
Furthermore, for h test that is to be
estaolished or coniinued as an opera-
tional employee sclection instrument, as
a result of the validatienr study, the
minimun acceptacle cutod (passing)
seore on the iest must be reported. It is
expeeted that ezch cperational cutod
score wiil be reasonabie and consistent
with normal expeciciions ¢i proficicncy
within the work forcc or group on which
the study was eondueted.

In eases where th
cannot be determined
§1607.4 and § 16075 (g, t
subjects is less than that required fora
technically adequate validation study, or
an appropriate criterion measure
be developed), evigence from
studies conducted in other organizations,
such as that reported i1x test monueis and
nrefessional literature, may Le consid-
ered aeccpiable when: (ay Tlhc studies
pertzin to jobs which are comparable
(i.e., have basicaliy the samc tas¥ ele-
ments), and (b) there arc no major dii-
ferenees in  eontextual variables or
sample eomposition which are likely to
significantly affect validity. Any person
citing evidence from otker valdly
studics as cvidcnce of test vaiidity for his
own jobs must substantiate in detail jca
eomparability and must demonstrate the
absence of contextual or sample difer-
ences cited in paragraphs (a) and (o) of
this scetion.

-§ 1607.8 Assumplion of validity.

(a) Under no cireumstances will ike
general reputation of a test, its auitor
or its publisher, or casual reports of teit
be accepted in lieu of evidence of
validity. Specifically ruled ou: are: as-
sumptions of validity based on test names
or deseriptive labels; ail forms of pro-
motional literature; data bearing on the
frequency of a test’s usage; testimonial
statements of sellers, users, cr consul-
tants; and other nonempirieal or anec-
dotal accounts of testing praetices or
testing outcomes. .

(b) Although professional supcrvisicn
-of testing activities may help greatly to
insure technieally sound and nondis-
criminatory test usage, such irnvolvement
alone shall not be regarded as constitut-
ing satisfactory evidence of test validity.

§1607.9 Continued use of tests.

Under certain conditions, 2 person mey
be permitted to eontinue the use oi a
test whieh is not at the moment faly
supported by the required evidence of
validity. If, for example, determination
of criterion-related validity in a specific
setting is prccticable and requircd but
not yet obtained, tirc usc of the test may
eontinue: Provided: (a) The person can
eite substantial evidence of validity as
deseribed in § 1607.7 (a) and (b); an
(b) he has in progress validation pro-
cedures which are designed to produce,
within a reasonable time, the
data required. Itis expected als
person may have to alter or s
eutoff seores so that score ra

§1607.10 Empioyment and
cemployment services.

(a) An employniens service, inclul
private employ L ageneies, Stat
ployment agencies, and the U.S. T ng
and Employment Sarvice, as cained in
section 701(c), shali ot nuake apilicant
Or empioyee appraisals Or refe; vased
on the restlts obfainad from any psycud-
logical test or other selection siandard

agencies
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doted in accordance with these
cs.

b An empleyment agency or service
which is requested by an cmployer or
union to devise a testing program is
required to follow the standards for test
validation as sct forth in these guide-
linecs. An cmploymmeni service is not
relieved of its ebligztion herein because
the test user did not request such valida-
tion or has requested the use of some
lesser standard than is provided in these
zguidelincs.

(¢) Where an employment agency or
service is requested only to administer
a testing program which has been elsc-
where devised. thie emplovment agency
or service shall request evidence of vali-
dation, as described in the guidelines in
this part. before it administers the test-
ing program and/or makes referral pur-
suant to the test results. The employment
agency must furnish on request such
evidence of validation. An employment
agency or service will be expeeted to
refuse to administer a test where the
empleyer or union docs not supply satis-
factory cvidence cf validation. Reliance
by the test user on the reputation of the
test, its author, or the name of the test
shall not be decemed suflicient cvidence
of validity (sce § 1607.8(2)). An employ-
ment agency or service may administer
2 testing program where the evidence of
validity comports with the standards
provided in § 1607.7.

§1607.11 Disparale treatment.

The principle of disparate or unequal
treatment must be distinguished from
the concepts of test validation. A test
or other employee selection standard—
even though validated against job per-
formance in accordance with the guide-
lines in this part—cannot be imposed
upon any individual or elass protected
oy title VII where other employees,
applicants or memkers have not been
subjected to that standard. Disparate
treatment, for example, occurs where
memboers of & minority or sex group have
becn denied the same employment, pro-
motion, transier or membership oppor-
tunities as have been made available to
other emplovees or appiicants. Those
employecs or applicants who have been
denied equal treatment, because of prior
ciseriminatory practices or policies, must
at least be afforded the same opporiu-
nitics as had existed for other employees
or applieants during the period of dis-
ination. Thus, no new test er other
cmployee sclection standard can be im-
posed upon a class of individuals pro-
toeted by title VII who. but for prior
discrimination, v-ould have been granted
the opportunity to qualifv under less
swringent selection standards previously
in force.

$1607.12

Retesting,

. unions, and employment
hcuid provide an opportunity
2 and reconsideration to
“{ailure” candidates who have
! of more training or
_1t1r‘ul"r if any appli-
t‘xh course of
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ccdure clalms re education or experi-
cnee, that ind ual should be retested.

§ 1607.13  Other selection techniques.

Sclection technicues other than tests,
as defined in § 1647.2, may be improperly
used so as to have tie effect of diserim-
inating against minority groups. Such
techniques include, but are not restrieted
to. unscored or easual interviews and un-
scored application forms. VWhere there
are data suggesting employment dlSCl‘lm-
ination, the person may be calied upon to~
present evidence eoncerining the validity
of his unscored procedures as well as
of any tests which may be used, the
evidence of validity being of the same
types referred to in §§ 1607.4 and 1607.5.
Data sugzesting the pessibility of dis-
crimination cxist, for example, when
tliere arc differential rates of applicant
rejection from various minority and
nonminority or sex groups for the same
job or group of jobs or when there are
disproportionate representations of mi-
nority and nonminority or sex groups
among present employces in different
types of jobs. If the person.is unable
or unwilling to perform such validation
studies, he has the option of adjusting
employment procedures so as to elimi-
nate the conditions suggestive of em-
ployment discrimination.

§ 1607.14 Affirmative action.

Nothing in these. guidelines shall be
interpreted as diminishing a person’s ob-
ligation under both title VII and Execu-
tlxe Order 11246 as amended by Execu-

ve Order 11375 to undertake affirmative
uctmn to ensure that applicants or em-
ployees are trzated without regard to
race, color, religion, sex, or national
origin. Specifically, the usc of tests which
have been validated pursuant to these
guidelines does not relieve cmployers,
unions or employment ageneies of their
obligations to take positive action in af-
fording employment and trairing to
members of elasses protecied by title VII.

The guidelincs in this part are effec-
tive upon publication in the ¥Feperan
REGISTER,

Signed at Washington, DcC., 2ist day
of July 1970.

.

WiLLiam H. BROWN Iﬁ.

[sEAL]
Chairman.
[F.R. Doc. 70-9962; Filed, July 381, 1970;

8:46 am.]

Title 30—iERAL RESILREES

Chapter IIl—Eoard of Mine Opera-
tions Appeals, Depariment of the
Interior

IAINE HEALTH AND SAFETY;
A?PPEALS

In F.R. Doc. :0—3189 appearing in the
{ssue for Saturday, March 28, 1970, on
page 5255, there \vns established in Tille
30, Code of Federal Rcgulailons, a new
Chaptier IIL Part 200 thercofl deseribed
the organization and jurlsdiction of tlie
poard of Mine Operations Appeals to
aserfcrm the review funciions of the Sec-

5789, VOL. 35, NO,

retary of the Interior under the Federal
Coa! Minc Health and Safely Act of
1969. This Board shall also be authorlzed
to perform the review functions of the
Secretary under the Federal Mctal and
Nonmetallic Mine Safety Aet of 1956, For
this reason, Part 300 is hereby amended
by substituting therefor a new Part 300,
rcading as set forth below, to include
these functions. Also, a new Part 302, as
set forth below, deseribing the.Board’s
procedures under the Federal Metal and
Nonmetallie Mine Safety Act, is hiereby
added to Chapter III. New Parts 300 and
302 shall become effective upon their
puolication in the FLDERAL REGISTER.

‘WALTER J. HICKEL,
Sccretary of the Interior,

Jury 30, 1970.
PART 300—ORGANIZATION
Sec.

300.1 Jurisdiction.
300.2 ' Power of Secretary.
300.3 Constituency and Decisions of Board.

AcTHORTTY: The provisions of this Part
300 issued pursuani to sec. 508, Publlc Law
B81-173; 83 Stai. 803: and sec. 9, Public Law
89-577; 80 Stat. 777, 30 U.S.C. 728.

§ 300.1 Jurixdiction.

(2) The Board of Mine Operations
Appeals, under the direction of a Board
Chairman, is authorized to exereise, pur-
suant to regulations published in the
FEPERAL REGISTER, the authority of the
Secretary under’the Federal Cozl Mine
Health and Safety Aet of 1969 pertaining
to:

(1) Applieations for review of with-
drawal orders: notices fixing a time for
abatement of violations of mandatory
health or safety standards; diseharge or
acts of discrimination for invoxing rights
under the Act, and entitlement of miners
to ecompensation:

(2) Assessment of eivil penalties for
viclation of mandatory health or safety
standards or other provisions of the Act;

(3) Applications for temporary relief
in approprlate cases:

(4) Petitions for modification of man-
datory safety standards;

(3) Appeals from orders and deeisions
of hearing examiners: and

(6) Al other appeals and review pro-
eedures cognizable by the Seeretary un-
der the Act.

(b} The Board is authorized to exer-
eise, pursuant to reguiations published
in the Fepzral REGISTER, the authcrity
of the Sceretary under the Federnl Metal
and Nonmetallie Mine Safety Act of 1966
to review withdrawal orders.

(¢) In the excrcise of the foregoing
furctions the Board is authorized to
eauso Investizations to be made, order
lhearings. and issue orders and notices
as deemed appronriate to secure the just
and prompt determinatlon of all pro-
i Decisions of the Board on all
within its jurisdiction shall be
final for the Department.

§ 300.2  Power of Secretary.

Notling in this part shall be eonstrued
to deprive the Scerctary of any power
conferred upon him by the aforecited
Acts or by ether lav.
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