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¥rom the Lexington Observer,
MR, BENTON ON THE DRED EGOIT
CASE."

To Grorat Roperrsox, Esg., Ex-Chief Justice, &e.
Lexington, Ky. .

Dear Str: I have read with infinite gratification
your publications in the National Intellizencer, on
the decision of the Supreme Court on the Missouri
Compromiso act, and concur with you most hearti-
1y, as you will soon sce in the 6th volume of the
thidgmcnt of the Debates of Congress, now in the
press (the Messrz. Appleton of New York); and
slso in an * Esamination’ which I have made of
tho same branch of the decision in a thin octavo of
200 vages, likewise now in the same press, and quick-
1y to appear.  This decision—that payt of it which
“yelates to the nullity of the Comprowise aet, and to
the self-extension of the Constitution to Territories
—is the heaviest political blowgfliat ever fell upon
my heart, and left me in o staté of total impossibili-
ty of remaining silent under it. I view it as you
do—ns dreadfully wrong in itself, and entirely extra-
judieial, and of 1o more weight than the opinion
of any half dozen equally respeetable citizens com-
ing to the same couclusion, (in much part,) upon
inconsistent, incompatible, and contradictory rea-
eons, That compromis2 act was a political ennct-
ment, made by the politieal power, for political rea-
* gons, and these reasons among the largest that ever
influenced human legislation—no less than to recon-
cile a divided and distracted country, and to prevent
our sacred Union from splitting asunder. As such
olitical enactment, the Court hadno right to judge
1t; even if the question had come fairly hefore it—
which it did not ; for the Jadiciary cannot judge
politieal questions, neither of right nor in fact; for
these questions depend upon considerations of policy
which the Judiciary eannot touch, and not upon the
interpretation of phases, to which the court is con-
fined. The same of the -sclf-extension of the Con-
stitution to Territories: it was a politieal question
as to where that Constitution should extend ; and it
was limited by its own words to States; and has
been 8o neted upon by every Congress, and hy all
authoritices, (Stateand Federal, Legislative, Executive
and Judicial,) from the commencement of the Fed-
oral Government to the present day.' And I ven-!
ture tho nssertion that there has not been one single
member of Congress, in the seventy years in which
Congresses have been held, who has not voted for
objects in the Territories (local internal improve-
- ments, for example) which they would not vote for
in a State ; and upon the express ground that the
Constitution did not extend to Territorics. The or-
dinance of 1787 was the ‘Perritorinl Copstitution,
given to Lerritories as a sovereign gives a charter,
to his subjects ; and as such wns wade in concert)
with the Constitution, as you well zay, and indis-’
penzable to the formation of the Constitution; and |
us such was provided for—doubly provided for~—in the
new Government ; first, by the clause in the Con-|
stitution which devolves all the * engagements * of|
the Congress of the Confederation upon the new
Federal Congress ; and, secondly, by the act of the
new Congress of Aug. 7, 1780—the eighth act pass-
ed by the first Congress under Washington—adapt-
ing that ordinance to the new Constitution, and
adopting it in every word which it contuined ssa
Inw of the new Government. .

You will see in the Abridged Debates (the notes
as well as the text) that full justice is done to your-
self and to all the patriotic men whe acted with
you in that great measure of reconcilintion npd pa-
cification ; and also in my * Examination’ of the
Court’s opinion—that part of it which I deem po-
litical and extra-judicial, and obiter dicta. As for
what concerned the individuals before the Court as
parties in the rocord, I have nothing to say. That
part was judicial';-and whether ri%htfu]ly or wrong-
fully gotten hold of and decided, 1 left it alone ; for
it was the decision of the tribunal of highest resort ;
and the peaco and good order of society require nll
questions of personul rights to be settled and done
with,  But in this political decision, in which the
Supreme Court acted upon a question beyond its
Jjurisdiction, and lugged it in as o tail to & question
of nogro freedom, aud in which it decided- upon a
view of the Constitution, which had no more to do
with it than the adventures of Robinson Crusoe,
and then reversed the nction of the Government for

_soventy years, and mado a new Constitution in
all that relages to Territorial legislation: in such
cas2 I have felt it to be my duty, as one of the few
survivors of tho old school, to raise my voice ngainst
it, and to nppeal to the candid intelligence of m
fellow-citizens to come to the defence of our Consti-
tution, such as our futhers made it, -and as it. was

. adininistered for two generations,

T mean what T say, when I say the Supreme Court
had as well been luoking into Robinson Crusoe as
looking into the Constitution of-the United States
to find the power of Congress to legislate for Terri-

. tories for it is not there, but in the ordinance of
’87, adopted by the Constitution and by the first
Congress under Washington, and in_their right as
sovereign proprictors, having 2 right to govern what
they have a right to acquire, and heeames their du-
ty under the State eession acts, and under the treaties

of cossion.  The ¢ncedful rules and regulation
clause,” us the Court said, gave no. power to govern
the Territories; it only applied to property, nnd‘

. that the property of :the United States—its territo-
ry, id est, Jand, and its other property, id est, per-'
sonul estate. . It conferred no powers of government, '
and that for the reason known to everybody at the
time, and to nobody (hardly) now, widelicet: he-

" causs the.government of -the Territarics was pro-
- yided for in another place—namely, in the ardinance
of 1786, and protected by. & clause in the Constitu-

* tion, and-ndapted by. Congress August 7th, 1789,
. _and “in_the ‘right of sovereign. proprictors. The
court Jopked in the wrong place to find the power of-
Congress to legislate for Territories. -

. .I was breaking down under the appalling attack
shich ol upon mowhen I was writing the ¥ Exam- |

ination,” and had to leave some heads unfinished,
and also to 2dd some part after I liad given up this
world. My physiciap, Dr. May, saw with aston-
ishment thnt.& rose from what he knew I considered
the bed of:death, (and which he feared ‘to be &o,)
and went to my table and wrote: I was adding
something to the ¢ Esamination,’ and could hardly
refrain from a postseript : * This is iy politieal tes-
tement, written with a dying hand.”  Weli! I did
not die, but T have to; and"will die upon the truth
and justice of what I wrote. . :

Awong the heads sketehed, but not filled up, are
the Florida Territorial transactions of 1821, in which
Gov. Jackson, commissioned with the power of a
Cuptain-General and Intendant of Guba, under an
ot of Congress continuing temporarily the Spanish
system of  Government in .that Territory, and in
which he found oceasivn to act. up to the Jetter of
the law and commission, uniting in himself the
suprenie, civil, military, exccutive, and judicial
functions, using the military for- his arm, and his
own fiat for authority, sending Gov. Callava to the
calaboose, and having Judge Fromentin brought be-
fore hiw at the point of the bayonet for issuing a
writ of habeas corpus in behalf of the imprisoned
Governor ; and Inying divers othérs by the heels for
complicity in Callava’s fuult, to wit; refusing to de-
liver up, and intending to earry off judicial records
on which depended redross to orphan children who
had” ticen despoiled of their futher’s property for
fifteen years; and all which actings and doings of
Gov. Jackson, exercising over Floridn the powers of
n Capitain-General and Tntendant of Cubx, were ap-
proved cxpressly by the Mouroe administration, (und
you know who comnposed that administration,) and
impliedly sanctioned by cach House of Congress in
their refusal to-act upon the complaints “of the in-
carcerated officers ; and all upon the ground that
the Constitntion ;of the United States did not ex-
tend, tu_a Territory, and that no act of. Congress
had earricd into Florida any of its provisions—any
habeas ‘corpuis fict, any jury trial, or-any warrant,
generul or special, or any sccurity against seizure of
persons, search of houses, or capture of papars and
effeets.  This head, growing out of the transactions
in Floridn, so recent in dute, and so up to the exi-
geney of our argument, wos merely named and
sketehied in the ¢ Examination,’. but afterward well
developed in the forthecoming. sixth volume of the
Abridgment. . . .

In the same ¢ Examination * will be seen the man-
ner in which the act abrogating the Missouri Com-
promise was passed, and the ohjeets for which it was
pussed, and of which it was only the first step and
the wedge ; whercof the good people of the United
States are at present profoundly .ignorant, for tele-
graph Teporting hag about killed all popular know-
ledge of Congress proceedings, confining their reports
to results, too brief and meager to show how Con-
gress acts ; and yet this is almost the.only report of
Congress doings which the prople will vread in this
go-ihead age of stenm and clectricity.

1t ia g long time since we. saw cach other; and
what is ealled politics have sadly run down since
that time, and especially in.the last Presidential
term, preseating but little for the attraction of any
man who has nothing but the-public good in view;
but hero is a question of a new kind, national and
elevated, on which all who are for the Constitution
a8 our fithers made it, and as they administered it
in their day and generation, and as the next genera-
tion adwinistered it, (and that without - distinction
of party or default of n man,) may come together
nn(}j stand. For one, I can give no political aid or
comfort to any man or party, in any future election,
who shall uphold the vpinion of the Supreme Court
in declaring the nullity of the Missonri Compro-
mise; and in decrecing the self-estension of the
Constitution to Territories, carrying slavery with it,
and proventing Congress and the people of the Ter-
ritory from saying yea or nay to its-Introduction or
repulsion. :

[ am now well recovered, and working as usual,
and expeet to finish the Abridgement next Summer,
und then to add another volume to the two of the
Thirty Years® View, bringing it down to 1860, if T
live that long; at all events, to 'the time of tho
Picreo Administration, if we must eall by his name
an Administration in which he was inoperative, und
in which nullifiers, disunionists and renegades used
his namo and his power for their own audacious and
criminal purnoses. .

Resncetfully,
TIIOMAS H. BENTOXN.
Washington, Nov. 1, 1857
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