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THE CASE OF DRED 8COTT,

July 16,

The Monthly Law Reporter for June is en-
tirely occupied by a long, elaborate, and mas-
terly article, upon the decision of the Supreme
Court of the United States in the case of Dred
Scott. This article is understood to be the
joint production of John Lowell, Eaq,, the tal-
ented editor of the Jaw Reporter, and Horace
Qray, jr., reporter of the decisions of the Massa-
chasetts courts ; and the acourate analysis of
the decision in question, and the careful prep-
aration of the authorities cited in the article,
are conclusive proofs of the great legal acumen
and faithful industry of the authors. The prin.
ciples y to the ion at which the
Supreme Court arrived, and which were actu-
ally established by their decision, are carefully
discriminated from those mere opinions ex-
pressed by some of the judges, which cannot be
regarded as the opinions of the court, but only
as the extra judicial individual statementa of
those iudees exnressing them : and after show-
ing that the court did not decide that freo ne.
groes cannot be citizens, that the Missouri
Compromise act is unconstitutional, that slavea
muy be carried into free States and held there,
nor even that a slave carried into a free State
and then retorned to a elave State again has
lost his right to freedom ; but that the opinions
of this nature advanced by the Pro-Slavery ma-
jority of the court were not necessary to the
decisions of the court, and therefore not to be
regarded as a part of the decision of the court,

the reviewers state the point on which all of |-
the judges, except Curlis and McLean, con.

curred, and which was in fact the only point
decided by the court, as followa :

“ A slave {aken 1nto Iree territory, and atter-
wards retarning to a slave State and acquiring
a residence there, if held by the higheat conrts
of that State a alave, mnst be deemed a elave
by the courts of the United States, and therc-
fore’:)ot entitled to sue in such courts as a citi-
gon,

The ground upon which the court proceeds
in this position is, that the determination of the
peraonal sfafus or domestic and social condi.
tion of the inbabitants of a State is a subject
within the exclusive control of the courts of the
State, and, having been determined by them,
the United States courts are bound to follow
that determination, whatever may be their own
opinion upon the facts ; and that, in this case,
Dred Scott having been held o elave by the
Supreme Court of Missouri, he muat be conclu-
gively presumed a slave by the courts of the
United States.

Wo must confess that, although we were
somowhat prepared to sce a mnjority of the
judges of the Supreme Court, in their subservi-
ency to the slave interest, not only prostitute
their judiclal powers by expressing extra-ju-
dicial Pro-Slavery opinions, but also determine
this point actually decided by them in direct
contradiction to their own prior opinions and to
the well-aetited law of Missouti, yet we are
very much surprised to see the gentlemen who
are the authors of tho treatise in the Law Re-
porter sustain 1118 POBILION O B XTO-JiAver
majority of tho court, uud disagrea entirely wit
Judges MoLean and Curtis, We feel bound to be-
liove that the authorahave been inlluenced by no
other than a legal view of the cage, but we do
not perceive how, with their cminent ability
and discriminatisn a8 lawyers, and unbiassed
by sectional prejudice, they could have conelu-
dod that upon thie point Judges McLean and
Curlis were wrong, and should have followed
the decisions of the Missouri court, and declared
Dred 8cott a slave. It scems to us clear, upon

rinciple and authority, that tho dissenting
judges, MoLean and Curtis, were right, and
that the decision of the Suprame Court of Mis-
aouri, declaring Ured Ncolt a slave, was, under
the circumstances, no moro to be regarded as
conclusive npon the Supreme Court of the Uni-
ted States, than a Pro-8lavery stump speech of
David R. Atchison. We have no time within
the limits of this article to discuss the question
at length, but we will briefly state out positions,
which are simply those of Cartis and McLean.

The Supremo Court of Missouri, from the
besinnine of tha Government of that 8tate. de.
cided that a slave taken into freo territory
under the circumstances of Dred Scott, and re.
turned like him to Missouri, was entitled to his
freedom in the courts of Missouri, Thia prin-
ciple wag settled by a long series of well-ad.
judicated decisions. In 1852, in the case of

red Scott, the snme court overruled and de-
stroyed all its previous well-settled law, de-
clared the laws of Illinois und the Missonri
Compromise hostile to the policy of Slavery,
and laws which Missouri courts would not car.
ry into effect; and they declare Dred Scott &
slave, Ieferring to the fact that tms aecision
overrules and nullifies all its previous decisions,
the court say that times have changed; that it
does not behoove the state of Missouri to coun:
tenance any measure which may gratify the
apirit of opposition to Slavery, and that they
will not go to the people of the North to
learn either law, morality, or religion, on the
subject, Mr. Justice Gamble, however, dis-
senta from the dacision, shows that, by the fully-
settled law of Missouri, Dred 8cott is free, and
deolares, that although times and public opinion
may have chaoged, principles have not and do
not change, and are the only safe and immuta-
ble basis of judicial decisions,

It is this opinion of the majority of the
Supreme Court of Missouri, that the majority
Judges of the Supreme Court of the United
States, aud the reviewers, believe the United
States courts were bound to follow, and declare
Dred Scott a slave, We diasent ontirely from
any such position, The reviewers admit that
it i3 the recent doctrine of the Supreme Court
to refuse to follow the decisions of the State
courts, if opposed to former decisions of the
same court, but they say that the decision of
the Dred Scott case is & “return to the older
and sounder doctrine,” Tho decisions, how-
ever. relied upon to establigh this ¢ older and
gounder doolrIng ’ A0 NOU WATfANL OT BIl 0o
conclusion arrived at by the reviewera. The
decision cited is that of Green v. Neal, 6 Peters,
292, which mercly decides that the Supreme
Court will change its construction of State laws,
when the early decisions of the State courls
have been overruled, and the law established
differently, by a * well-settled series of decis-
iona;” ‘and the court expressly say, in this very
case, o reference is here made not to a single
adjudication, but to a series of decisions which
shall settle the rule.”” And thisis a statement
of the law made by the Supreme Court, Judge
Grier deliveriug the opiuion, in the caso of
Pesnse v. Peck, decided in 1865, where he says:
“ When the decisions of the State court are not
consistent, we do not feel bound to follow the
last, if it is contrary to our own convictions;
and much more ia this the case whero, after a
long course of consistent decisions, some new
light suddonly springs up, or an excited public
opinion has elicited new doctrines, subversive
of former safe precedent.”

It is upon the above principles; which have
heretofore been enunciated by the Supreme
Court, that Judges McLean and Curtis reat,
and it is upon them that we ground our clear
opinion, because we have no doubt, that even if
the Supreme Court of the United States, in a
question of this kind, were houad to follow the
decisions of the State courts, it was clearly
obliged to adopt tho *well.settled principles”
of the law of Missouri shown in the dissenting
opinion of Mr. Justice Ganble to bo establighed
by & ‘““series of decisions,”” dnd not to follow
the “new light” or the “excited public opin.
jon” which produced the “single adjudica-
tion” of the majority of the Missouri court, !
who proceed upon avowedly political grounds,
in direct deliance of the previous law of the
Btate, and whose opinion is an extreme and
reckless Pro-Slavery document.,

Thero is yet another reason wh; the SBupreme
Court were not 1 d to i lusive
upon them the judgment of the Missouri court ;
leich is that stated by Mr, Justice McLsan,
that the decision in Missouri denied Dred Scott
a right claimed by him under a law of the Uni-
ted States, and held auch law nnconstitutional.
By the langunge of the Constitution and of the
United States Judiciary act, every such case is
expressly made subject to revision in the
courts of the United 8tates; and, with Justice
McLean, we deem this doctrine clearly con-
clusive againat the position of the majority
judges,

‘T'he only attempt mndo by the reviewers to
meet this argument is by nsserting, that if the
determination of the politienl and socia! condi-
tion of the inhabitanta of a State dependa upon
tho construction of & law of Congress, then the
construction of such United States law ia as
much within the exclusive province of the State
courts as one of ils own lawa, It is sufficient
to eay to thia pesition, that it finds no authority
in any decision, and is in express violation of
the clear language of the Constitution nnd Ju.
diciary act of the United States, Thera is also
this further fact, that the Supreme Court of
Missouri in this case refused to enforce the
Missouri Compromise ennctment prohibiting
Slavery, on the express ground that the United
States are capable of enforcing their own laws;
.and then we have this singular position of our
‘rsviewera, that the courts of Missouri decline
to enforce & law because it is the provinco of
ithe United States courts to enforce it, aud the
: United States courts refuse to enforce it be-
i enueo it is the exclusive province of the courts
 of Missouri to determine whether it shall bo en-
'forced. We canunot assent to any such doc-
[ trine.

In closing Lhis article, we express an entire
concurronce in the opinions of the dissenting
Justices, McLean and Curtis, believing, with
the reviewers, that, as they paesed upon no
point not y to the decision at which
‘they thought the Court should arrive, their
opinions are to be considered as of more judi-
cial authority than those of tho other Judges,
whose extra-judicial statements, that negroes
cannot be CItIZens, nay the DIEBOUrT Uompro-
mise act was unconstitational, and other Pro-
8lavery intimations, are not entitled in any de-
greo to be respected as the law of the land,
but are the mere individual opinions of the
persons uttering them, and are entitled to be
disregarded, denied, and combated, b¥ every
citizen in the land, until the Supreme Court of
the United States {a released from the grasp of
the Slave Power, and the true constitutional
doctrines of our carly Judges are again re-es-
tablished as the popular sentiment of the conn-
lrty, and as the individual opinions of the Judges
of the courts,
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