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L
INTRODUCTION

The decision of this Court of May 17, 1954, has raised
over most of the Virginia scene the spectre of impending
educational chaos. If this Court is now to order immediate
amalgamation of the races in the public schools of Prince
Edward County, the spectre becomes a reality; if this Court
now permits a reasonable time for the problems raised by
its decision to be weighed and for alternatives to be con-
sidered without the heat of emotion created by unreason-
able haste, the children in Prince Edward may still go to
school. It is for that reason that the school authorities of
Prince Edward County, supported by the Commonwealth
of Virginia, now appear before this Court.

We make clear at the beginning that Virginia has no
plan or panacea that will result in complete solution of this
problem. We do not foresee a complete solution at any
future time. Government still derives its foundation from
the consent of the governed. The people of many sections
of Virginia have stated forthrightly that they will not
consent to compulsory integration of the races in the public
schools. Neither court decree nor executive order can force
in those sections a result so basically opposed by a united
majority.

A solution to the problems posed by this Court’s opinion
of May 17, 1954, is now being sought by a commission of
members of the General Assembly of Virginia appointed
by the Governor. It is now obtaining, through public hear-
ings, advice from organizations and people in all walks of
Virginia life for the purpose of formulating a legislative
program. If that commission is permitted to seek an orderly
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solution to the questions before it, it will find the way within
the framework of the law.

This Court has the power to grant the time required to
enable Virginia to work towards orderly solution. That is
what we now ask.

1I.
SUMMARY OF ARGUMENT
1.
The Power to Permit Gradual Adjustment

The order for further reargument of this case rather
than swift reversal is evidence of the power of this Court
to permit gradual adjustment. But beyond that, this case
is in all essential respects an action in equity, There is
a well recognized rule that a court of equity may create,
withhold, delay or condition any remedy that it finds ap-
propriate. That rule has been accepted in terms by this
Court.

The rule has not only been accepted; it has been applied.
In anti-trust litigation periods of years have been granted
by the courts for compliance with divestment decrees. Sim-
ilarly, equitable relief has been deferred or withheld in re-
organizations and in other fields.

There is no reason why this general rule should not
apply in this case. There are, on the other hand, compelling
reasons why it should apply. In earlier school cases, where
equality of facilities was at issue, time was customarily
permitted for equalization. Those cases concerned enforce-
ment of the same right as that of the Appellants, and the
fact of present right does not encompass the right to im-
mediate remedy. The power to permit gradual adjustment
clearly exists.
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2.
The Necessity for Gradual Adjustment

As the power to permit gradual adjustment so clearly
exists, it is equally clear that the power should be exercised
in this case,

A major factor where schools are involved is community
attitudes. Without a favorable community attitude, no satis-
factory adjustment is possible. An antagonistic attitude has
already been evidenced in Prince Edward County and many
other sections of Virginia. Time must be permitted to seek
a solution.

Ratio of the races in a mixed community is important;
it is where the percentage of the Negro is substantial that
the problem is the most difficult. Ratios of Negro pupils
vary by communities in Virginia from zero to 77.3%.
Education now follows one pattern in the State; a plan for
local variation must be devised. Time is needed for the
preparation of such a plan; without such a plan, Virginia’s
schools may be closed.

Other factors, such as levels of public health, educational
attainment and area residence must be taken into account
in devising a new plan for public education. An integrated
system will require more than time; it will require a com-
plete change in the feelings of the people. Only if time
that this Court may properly permit is given to devise a
workable plan can public education continue to serve its
object and purpose.

3.
The Final Decree

The difficulty with present preparation of a final decree in
this Court lies in the fact that there is no evidence of record
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on which a final decree could be based. The evidence of record
relates primarily to the effect of segregation; the final decree
must generally be based on evidence as to the effect of
integration. None is now before the Court; without it a
final decree would be based purely on conjecture.

Furthermore, it is not the purpose of an appellate court
to frame detailed decrees. The Court has never done it
before in school cases; it has generally refused the task in
other cases. The mere fact that the Court seeks now a
statement of the issues to be determined by a final decree
points up the impossibility of its present preparation.

Reference to a master is equally fruitless. That would
merely be a cumbersome and impractical method of obtain-
ing the evidence necessary for framing the decree. But the
general rule, applicable here, is that appellate courts do not
receive additional evidence in cases in equity on appeal.
Furthermore, reference to a master implies the formulation
of an overall rule while it is probable that flexibility of
remedy will prove important in these cases arising under
such different circumstances. This Court is remote from
the local scene; the court below, because of familiarity with
local conditions, is much better qualified to establish the
detailed result.

The proper solution is reversal and remand to the court
below for further proceedings in accordance with very gen-
eral instructions to enforce the decision of this Court while
permitting the preservation of the local school system. In
this regard, the court below should be permitted to allow
such time as is reasonably necessary consistent with the
preservation of the school system and local community
attitudes.



I11.
ARGUMENT
1.
The Power to Permit Gradual Adjustment

As directed by the Court," we discuss in this brief only
the fourth and fifth questions stated by the Court in its
order of June 8, 19537

The fourth question is phrased in simple terms of judicial
power ; we will discuss it for the most part in that light with
only occasional reference to the facts. The fifth and last
question assumes that the Court will permit gradual adjust-
ment of the races in the public schools of Prince Edward
County and passes on to the question of the appropriate
decree. Between the two lies the question whether and to
what extent the Court should exercise the judicial power
that it so clearly possesses to stay immediate enforcement
of its decision of May 17, 1954. We touch briefly on that
point and on the facts that make time important if schools
are to survive,

We turn first to the fourth question. Itasks:

“4. Assuming it is decided that segregation in pub-
lic schools vialates the Fourteenth Amendment,

(2) Would a decree necessarily follow providing
that, within the limits set by normal geographic
school districting, Negro children should forthwith
be admitted to schools of their choice, or

(b) May this Court, in the exercise of its equity
powers, permit an effective gradual adjustment to
be brought about from existing segregated sys-
tems to a system not based on color distinctions?”

1347 U. S. at 495.
2345U. S. at 972.
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Merely to ask this question in the light of the history of
this case is to find a substantial answer. If the Court had
no power to permit gradual adjustment, it would simply
have entered an order on May 17 reversing the decree of
the court below with instructions to grant the relief sought.
That the Court did not enter such an order is of itself evi-
dence that it possesses the power to permit gradual adjust-
ment,

Of course, the entry of such an order then as now would
destroy the public schools of Prince Edward County. Even
aside from this practical consequence, no such action is re-
quired because of the very nature of this proceeding. It is
true that the Appellants sought a declaratory judgment,
relief at law; but that was by no means their major purpose.
Five of the paragraphs in the prayer for relief songht “a
permanent injunction perpetually restraining and enjoining”
the Appellees from doing something that the Appellants did
not like. The action is therefore clearly brought in equity.

rA11c1 the powers of the chancellor to create, withhold, delay
~ or condition the remedy as the situation may require cannot
be denied :

“Equitable remedies . . . are distinguished by their flex-
ibility, their unlimited variety, their adaptability to cir-
cumstances, and the natural rules which govern their
use. There is in fact no limit to their variety and ap-
plication; the court of equity has the power of devising
its remedy and shaping it so as to fit the changing cir-
cumstances of every case and the complex relations of
all the parties.”®

“ ... Courts of Equity . .. may adjust their decrees
s0 as to meet most if not all of these exigencies; and

*1 Pomeroy, Equity Jurisprudence (5th Ed. 1941) §109.
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they may vary, qualify, restrain, and model the remedy
so as to suit it to mutual and adverse clainis, controlling
cquities, and the real and substantial rights of all the
parties.”*

These principles so generally well recognized have heen
accepted in terms by this Court. It hassaid:

“The power of a court of equity, in the exercise of a
sound discretion, to grant, upon equitable conditions,
the extraordinary relief to which a plaintiff would
otherwise be entitled, without condition, is undoubted.
. . . It may prescribe the performance of conditions

designed . . . to protect temporarily the public interest
while its decree is being carried into effect.”?
ko ox ok

“Courts of equity may, and frequently do, go much
farther both to give and withhold relief in furtherance
of the public interest than they are accustomed to go
when only private interests are involved.” ¢
x ok ok
“It is always the duty of a court of equity to strike
a proper balance between the needs of the plaintiff and

the consequences of giving the desired relief.””’
* ok %

. . . ‘equity will adninister such relief as the exigen-
cies of the case demand at the close of the trial.’”?®

This Court has not only accepted these principles; it has
also applied them. The application has been particularly

41 Story, Equity Jurisprudence (14th Ed. 1918) § 28.

5Central Kentucky Natural Gas Co. v. Ralroad Commission, 290
U. S. 264, 271 (1933).
(lgg';ggivzian Ry. v. System Federation No. 40, 300 U. S. 515, 552

"Eccles v. Peoples Bank, 333 U. S. 426,431 (1948).

8Chapman v. Sheridan-Wyoming Coal Co., Inc,, 338 U. S. 621,
630 (1950).
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marked in the anti-trust field. It appeared in the early cases.
In the famous Standard Oil litigation, this Court postponed
for equitable reasons the operation of the decree:

“We think that in view of the magnitude of the inter-
ests involved and their complexity that [sic] the delay
of thirty days allowed [or executing the decree was too
short and should be extended so as to embrace a period
of at least six months.”?

The same rule has been followed more recently. In the
National Lead case, the decree ordered the defendants to
present to the court within one year from its date a plan
for divestment of their interests in certain other corpora-
tions, the plan to be completed within two years from the
date of the decree. On appeal, this Court held that:

“. . . the decree shall be deemed, for the purposes of
those paragraphs and for the running of time there-
under, to take effect on the effective date of the man-
date to be issued by this Court.”’

Again, in Hartford-Empire Co. v. United States, where
some of the defendants were given two years to dispose of
certain property, this Court said :

“We are of opinion that a longer time should be al-
lowed. .. .”?

And for compliance with another decree of divestiture a

Standard Oil Co. v. United States, 221 U. S. 1, 81 (1911).

1 {United States v. National Lead Co., 332 U. S. 319, 333, 364
(1947).

2323 U, S, 386, 426 (19M45). See also the approval of a two year
period in United States v. Timken Roller Bearing Co., 83 F. Supp.
284 (N. D. Ohin 1949), modified 341 U. S. 593 (1951).
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period of one year was approved.® The final decree in one
of the largest of the mation picture anti-trust cases per-
mitted a three year period for compliance.* In analogous
proceedings under the Public Utility Tolding Company Act
of 1935, Congress itself permitted one year, subject to
extension, for compliance with divestment orders.*

In the field of receiverships, so long conducted in equity
before the arrival of the modern technique of corporate
reorganization, equity not only postponed the enforcement
of rights but often enjoined them permanently. The reor-
ganization of the Seaboard Air Line Railway was in process
almost sixteen years before it was completed.® One of the
purposes of such receiverships was to prevent damage to
the public interest through interruption of operations that
might otherwise occur.’

This Court has suggested that a State court temporarily
refrain from enforcing an equitable remedy until other
action has been taken.®- It has provided “a reas;(\-Qah]e time”
for corrective action before enforcing the injunctive
remedy.” "And the New Jersey Court of Chancery, respected
widely in the field of equity, has given counsel time to estab-

$United States v. Crescent dmnsement Co,, 323 UL 5,173 (194,

tUnited States v. Loew's, Inc., CCH Trade Cases 62,573 (8. D.
N. Y. 1950). Earlier stages of this case reached this Court. uited
States v. Paranmownt Pictures, Inc., 66 . Supp. "’.‘ (N, LN Y
19463, 70 T, Supp. 53 (1947), reversed 334 UL S. 131 (LO48);
F. Supp. 881 (1949), affirmed 339 11, S, 474 (l‘hO) CJ. U;uf(‘d
States v. Al (rm.'fww af sanerica. 9 F Supp. 333, 419 (S,
D. N. Y. 1950), where “a liberal time period” for compliance was
approved.

S15U.S. C. §79k(c).

¢ Guaranty Trist Co. v. Seaboard Air Line Ry., 68 F. Supp. 304,
305, 306 (E. D. Va. 1946).

"Re Metropolitan Railway Recicvership, 208 U. S, 00, 112 (1908).

® Radio Station WOV, Inc. v. Jolson, 326 U. S, 120 (1945).

®Georgia v. Tennessee Copper Co., 206 U, S, 230, 239 (1907).
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lish ways and means for compliance with a contract sub-
ject to specific enforcement.’

This general rule has, in the public interest, particular
applicability when action by a State is required. As this
Court has said:

“A question like the present should he disposed of
without undue delay. But a State cannot he expected
to move with the celerity of a private business man; it
is enough if it proceeds, in the language of 1he English
Chancery, with all deliberate speed. Assuming, as we
do, that the Attorney General is correet in saving that
only the Legislature of the defendant State can act, we
are of opinion that the time has not come for granting

| the present motion [to proceed to decisiom].”?

Here, as in the cited case, the legislature must act;* here,
as there, the Court may properly give the legislature appro-
priate time to reach a decision.

These are some of many cases where courts of equity
stay their hands in recognition of the fact that precipitate
action may result in greater harm than no action at all. That
is a rule of general acceptance. Are there special circum-
stances why it is inapplicable here?

We can find no reason for a different rule. The general
rule was usually applied before May 17, 1954, in cases
where equalization of school facilities was the point at issue.
Chief Judge Parker made that clear in his opinion in one of
the cases now before this Court:

YMucller v. Kracuter & Co., Inc., 131 N, 1. Iiq. 475, 25 A. 2d
&74 (Ch, 1942).

2 rainia v West Pirginia, 222 T, S, 17, 19-20 (1911), To the
samie efl «t, see the further opinion in the same case, 241 U. S. 531,
532 (1916).

3The next regular session of Virginia’s General Assembly will
convene on January 11, 1956. Va. Const. (1902) §46.
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“Tn directing that the school facilitics afforded Negroes
within the distri ict be equalized promptly with those
afforded white persons, we arc giving plaintiffs all the
relief that they can 1'621'5(}11111)1) ask and the relief that
is ordinarily granted in cases of this sort. Sce Carter
v. County School Board of Arlington County, Vir-
ginia, 4 Cir., [82 I, 24 531.”*

Certainly there should not have been one rule generally
applied in times past for equalization and a more stringent
rule applied now, Nor can a different result be reached
because of this Court’s statement some years ago that the
“rights” with which we are here concerned “are personal
and present.”’ This Court has now made clear, in broad
outline at least, the nature of the rights of the Appellants
by its decision of May 17, 1954. We do not discuss here
the nature of those rights; what is at issue here is the
remedy to enforce those rights. Whether a present right
leads to an immediate remedy, even if the right has a con-
stitutional basis, remains a matter for the discretion of this
Court in the light of all the circumstances.

This Court has without question the power to permit
time for adjustment to new conditions which produce patent

complexities.

2.
The Necessity for Gradual Adjustment

There is a hiatus hetween the fourth and fifth questions
asked by the Court: the fourth question asks simply whether
the Court has the power to permit gradual adjustment,
while the fith question assumes gradual adjustment. Be-
tween the two lies the question whether the Court should

*Briggs v. Elliott, 98 F. Supp. 529, 537 (E. D. S. C. 1951).
*Sweatt v. Painter, 339 U. S. 629, 635 (1950).
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exercise the power to permit gradual adjustment that it so
clearly possesses, [t is to that question that this section
of our argument is addressed.

The discussion on this point mnst of necessity include
mention, in very general terms, of facts of public knowledge,
The evidence of record for bath sides was addressed, except
for certain material as to equality of facilitics, exclusively
to the matter of the constitutional effect of scgregation
itself. No one on either side considered the means for en-
forcement of a decision such as the one that has now been
made by this Court. The evidence now required and not in
the record is as to the effect of changing from a segregated
systemn to one not based on color distinctions.

As this Court has recognized by its refusal simply to
reverse and remand the decision of the court below, there
are weighty considerations impelling the conclusion that
action in this field must not be too hasty. A very recent and
comprehensive study of school segregation takes into ac-
count as to the States outside the South a consideration that
is equally applicable throughout the nation:

“The most important factor in integration of the
public schools in the non-South, finally, is community
attitudes. Tt is axiomatic that separate schools can be
merged only with great difliculty, if at all, when a great
majority of the citizens whao support them are actively
opposed to the move. No other public activity is so
closelv identified with local mores. Interest in the
schools is universal, and it is an interest that directly
involves not only the tax-payer but his family, and
therefore his emotions, Those who are indifferent to
all other community affairs tend to take a proprietary
interest in the schools their children attend, or will
attend, or have attended. State influence in public edu-
cation has grown in recent years in proportion to the
merease in state aid, but state policies rarely are so
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important as local forces in the shaping of public edu-
cational policies and practices.”¢

The truth of this statement is widely recognized. An
antagonistic community attitude will result in open con-
flict beneficial neither to the schools nor to the children.
This was first reflected in the public press after May 17,
1954, by occurreneces in places as peripheral as Milford,
Delaware, and White Sulphur Springs, West Virginia.
After that, disorder spread to Baltimore and the District
of Columbia, areas of metropolitan size and larger Negro
population. No conflict has arisen in the South wvhere
segregation remains the rule, hut what may well be in store
in those central areas where there is greater Negro concen-
tration and more united sentiment is not difficult to imagine.

The community attitude of Prince Edward County, Vir-
ginia, has already been made clear. There is attached to
this brief as Appendix A a resolution adopted on July 12,
1954, by the Doard of Supervisors of the County. The
Supervisors are not trained perhaps to legal niceties but
they reflect in quite an accurate manner the community atti-
tude of Prince Edward County.

This case concerns, of course, only Prince Edward County
and any action taken by the Court will bind only Prince
Edward County for its school officials are the only ones
before the Court. But Virginia is naturally interested on a
broader basis and any action taken here would have its
impact on other Virginia communities. For that reason, we
point out that the attitude expressed hy the community of
Prince Edward is identical with that of many other Virginia
localities, More than thirty countics and cities, through
their legislative or school bodies, have expressed this atti-

SAshmore, The Negro and the Schools (Chapel Hill 1954) 81-2,
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tude by resolutions filed with the Governor of Virginia. A
list of these is placed at the fool of Appendix A. All that
this means is that, if this Court’s opinion of May 17, 1954,
is ever to be accepted by the people of many sections of Vir-
ginia, and it may never be, a substantial period for adjust-
ment must be permitted by this Court. Withoul community
acceptance, public cducation as we know it now will not
survive in those localities.

This brings us to the second major problem in Virginia
as a whole. Ratio of population is of great significance in
the solution to segregation. The study quoted above is
emphatic on this point:

“The ratio of Negro to white population is not a
final determinant of racial attitudes, but it is perhaps
the most powerful single influence, for the practical
results of desegregation depend heavily upon it. This,
more than anything else, scems to account for the great
variation in the degree of expressed concern in the
South over the steadily rising status of the Negro in
the last generation—which has led finally to the demand
for admission to the white schools. The Upland South,
for example, found little to alarm it in the Negro’s
successful legal battle for the ballot, for there his num-
bers are not sufficient to give him control of local
politics. The whites in the Black Belt, however, have
had to face the prospect of becoming members of a
political minority and many of them are still resisting,
although the only means left to them are extra-legal.””

The question of ratio of population has particular sig-
nificance in Virginia. The percentage of Negro school
children ranges from zero in Buchanan, Craig and Highland
Counties to 77.3% in Charles City County. A map of Vir-

11d. at p. 128,
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ginia showing the general relation is included in Appendix B
and it is supported by a table giving the specific relation in
all Virginia localities.

In general, education in Virginia has operated in the
past pursuant to a single plan centrally controlled with re-
gard to segregation of the races. It would be most unfor-
tunate if the decision of this Court on May 17, 1954,
affected adversely the schools in Craig County where there
are no Negro pupils as well as those in Charles City County.
So some plan for local variation must be devised. That is
one of the purposes for the Governor’s commission of which
mention has already been made. But if no time is permitted
for the establishment of such a plan, the majority in Virginia
are so determined that it is possible that all of Virginia’s
public schools will be closed for the period required to estab-
lish a new system, a period perhaps of years.

In the preparation of any plan, there are many other
factors for consideration. The Court implies in its (ues-
tions that the geographic location of residence is alone
significant. But this seems perhaps an oversimplification.
Is it not relevant to consider the general level of educational
capacity and attainment between the two races? Should not
general standards of health and morals be considered?
What of the teacher force? If white parents and children
are opposed to Negro teachers, should not some plan be
worked out to minimize dissension and yet be fair to the
Negro teachers? These are only a few of the many problems
for consideration in the development of a new educational
system. The blueprint for that system requires investigation
of facts, study and resolution; all is now under way; time
is required for decision.

The problem facing Virginia is a difficult one. It is
the problem of coping with the decision of May 17, 1954,
How best can Virginia coordinate that ruling with the



16

feeling of a majority of her people and the requirement
that her children be educated? That is the basic problem
under consideration, To reach the proper answcer requires
time. Lven a gencration may not be long enough for solu-
tion, but to And the beginning of the path to solution re-
quires a substantial period of adjustment.

These in broad outline are the rcasons why, in our view,
this Court should permit a gradual adjustment. Otherwise,
it may well drive Virginia’s children from her schools.

3.
The Final Decree

In this background, we come to the fifth and last of the
Court’s questions:

“5. On the assumption on which Questions 4(a)
and (b) are hased, and asuming further that this Court
will exercise its equity powers to the end described in
Question 4(b)

(a) Should this Court formulate detailed decrees
in these cases;

(b) If so, what specific issues should the decrees
reach;

(¢) Should this Court appoint a special master
to hear evidence with a view to reconumending
specific terms for such decrees;

(d) Should this Court remand to the courts of
first instance with directions to frame decrees in
these cases, and if so, what general directions
should the decrees of this Court include and what
procedures should the courts of first instance fol-
low in arriving at the specific terms of more de-
tailed decrees?”

We take up this question part by part.
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A.
DerAILED DECREE BY THIS COURT

There is in our opinion one overwhelming reason why
this Court should not formulate a detailed decree in this
case. That is because the record at this time contains no
evidence at all as to the facts on which such a decree should
be based.

At the risk of repetition, we point out again that the
facts of record relate only to the effect of segregation;
what any detailed decree now entered must be based on is
evidence as to the effect of integration. They are very
different facts; they require very different expert testimony
to determine, What now becomes important is evidence of
community attitudes, public health, standards of educational
capacity and achievenent and many other matters. But none
of this evidence is now of record. Without it, any detailed
decree now made by this Court would be based either on
preconceived notions of fact or on offers of proot by counsel.

Neither of these bases affords a satisfactory approach to
the solution of so difficult a problem. It is inconceivable that
an uninformed solution will be a satisfactory one. Yet any
detailed decree now formulated by the Court would be
based only on a lack of knowledge of the facts required
for decision.

This is the principal reason why this Court should not
now formulate a detailed decree in this case. It has never
done so before with regard to schools. In three of the recent
school cases, the court below was directed to take further
“proceedings not inconsistent with” the opinion of this
Court;® in the fourth case, the judgment below was simply

8 Missouri ex rel. Gaines v. Canada, 305 U. S. 337, 352 (1938) ;
Sipuwel v. Board of Regents, 332 U. S. 631, 633 (1948) ; Swealt v.
Painter, 339 U. S. 629, 636 (1950).
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reversed.” These cases are apt precedents for those now
before this Court in this regard.

From a broader viewpoint, this Court has properly
shunned the task of preparing detailed decrees where other
courts are available to assume that task. This Court has
said:

“The framing of decrees should take place in the Dis-
trict rather than in Appellate Courts. They are in-
vested with large discretion to model their judgments
to fit the exigencies of the particular case.” !

X %k
‘... in arder to prevent any complication and to clearly
define the situation we think instead of affirming and
modifying, our decree, in view of the broad nature of
our conclusions, should be one of reversal and remand-
ing with directions to the court below to enter a decree
in conformity with this opinion and to take such further
steps as may be necessary to fully carry out the direc-
tions which we have given.” ?

x ok ok

“We would exceed our appellate functions were we to
adopt that suggestion [to approve a specific form of re-
lief] in this case.”®

£

It is true, of course, that this Court has often modified
decrees of lower courts in a specific manner. But that is
something quite different from the construction of an entire
decree in a complex case. What Mr, Justice Rutledge said
in dissent in an anti-trust case is equally applicable here:

®MecLaurin v. Oklahoma State Regents, 339 U. S. 637, 642 (1950).

1 International Salt Co., Inc. v. United States, 332 U. S. 392, 400-1
(1947).

2 United States v. Awmerican Tobacco Co., 221 U. S. 106, 188
(1911).

8 Besser Manufacturing Co. v. United States, 343 U. S. 444, 449
(1952).
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“Shortly, in my view it is not this Court’s business
to fashion or rewrite the decree. . . . The reasons which
thus ordinarily restrict the scope of appellate review
have magniiied force in anti-trust proceedings, Their
complex character usually requires, as in this case,
months or years for the trial court’s consideration.
With its maxinun attention, this Court cannot possi-
bly attain the same detailed familiarity with the cause.
Nor can it frame at long distance, with the same assur-
ance, a decree adequate for the necessity,

“The so-called equitable character of the proceeding
does not nullify this inherent limitation upon appellate
judicial action,”*

There is no reason why this Court should depart from
its established rule that the action to be taken here is that of
reversal and remand with instructions for further proceed-
ings. To formulate and enter a detailed decree now would
be contrary to this practice established by many prior de-
cisions. Furthermore, in the present status of the case,
without evidence of facts and conditions relating to the cir-
cumstances to be encountered in the operation of the decree,
that action by the Court is substantially impossible.

B.
SpeCIFIC DETAILS OF A PRESENT DECREE

In view of our conviction that this Court should not now
undertake to formulate a detailed decree, it would not be
fruitful for us to discuss the specific issues to be reached
by such a decree.

It appears, however, that the mere fact that this question
was asked by the Court points up the difficulty of presently

¢ Hartford-Empire Co. v. United States, 323 U. S. 386, 441 (1945).
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framing a detailed decree. The Court is not now advised
of the specific issues to be met and decided. Certainly where
what is to be decided remains obscure, howr to decide is even
further remote. Tt does not seem too much to say that
courts should not decide cases until they have heen advised
of the issues in question,

But in this case, even if the issues that the Court seeks
were to be developed in the briefs of counsel on appeal, in
itself a novelty, it might then be proposed that the Court
proceed to decide those issues without a hearing, without
evidence, without cross-examination, but only on assertions
of fact, again made not by witnesses but by counsel, and on
certain general notions of the propriety of things. We
would not have considered this an acceptable program under
any circumstances; we do not believe that the Court will
undertake to follow it now.

On a record where issues have not been developed, we
do not and, indeed, cannot suggest specific issues for con-
sideration in the formulation of a detailed decree.

C.
REFERENCE TO A MASTER

We turn next to the question whether it would be proper
to refer this case and its companions to a master to receive
testimony as to issues to be faced in making the final decree.
In our opinion, a reference of this character would be im-
proper and would serve no useful purpose.

Masters, like auditors, are, in the words of Mr. Chief
Justice Marshall, simply “agents or officers of the court.”*
Courts have:

5 Field v. Holland, 6 Cranch 8, 21 (1810).
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“,..inherent power . . .to appoint persons unconnected
with the court to aid judges in the performance of spe-

cific judicial duties, as they may arise in the progress of

96
d cause.

But all that this means is that the court may to a limited
extent give to an officer appointed by it the power to exercise
some of its powers. The court cannot, on the other hand,
give to such an officer powers that the court does not itself
pOSSess.

This Court has often appointed special masters. But it
has made such appointments, so far as we can find, only
where its original jurisdiction has been invoked. In those
cases (and particularly in cases between States) the masters
have relieved the Court of the burdensome duty of hearing
and sifting evidence. The master hears and finds; the Court
reviews and decrees.

In those cases, the Court has the duty to receive evidence
and make findings of fact. In this case, the Court has no
power to receive evidence. Mr. Chief Justice Taney con-
sidered the question of the power of this Court to receive
evidence on appeal. He said:

“This court must affirm or reverse upon the case as it
appears in the record. We cannot look out of it for
testimony to influence the judgment of this court sit-
ting as an appellate tribunal. And, according to the
practice of the Court of Chancery from its earliest
history to the present time, no paper not before the
court can be read on the hearing of an appeal. . . .
“Indeed, if the established chancery practice had heen
otherwise, the Act of Congress of March 3d, 1803, ex-
pressly prohibits the introduction of new evidence, in

$ Lx parte Peterson, 253 U. S. 300, 312 (1920).
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this court, on the hearing of an appeal from a circuit
court, except in admiralty and prize causes.””’

The rule so established is generally accepted. Courts of
appeal do not go out to receive new evidence; that is simply
beyond their function.

But we do not base our answer here on any rule of ritual,
however forceful and of long standing. The appeintment
of a master can serve no really useful purpose. Tt would
assume that all of these five cases are alike, that one plan,
one set of rules, one pattern can be devised to solve a single
question raised by each of them. There is the further im-
plication that, in a legislative manner, the Court may enact
these general regulations for application wherever segre-
gation in the schools may be found.

The assumption is contrary to the facts as this Court has
already recognized in its decision in this case by its reference
to the “great variety of local conditions.”® Tn Wilmington,
Delaware, segregation no longer exists; this Court need not
therefore bother with the establishment of rules for that
case. The same is true in Topeka, Kansas, and in the Dis-
trict of Columbia where segregation will have disappeared
almost before this Court’s mandates can find their way to
the District Courts. So no master and no pattern are needed
for those cases.

The Court is left then to consider Prince Edward County,
Virginia, and Clarendon County, South Carolina. There
is no reason to assume that the proper decree for one of these
counties will be proper for the other; in fact, we suggest the
likelihood that different solutions will probably prove most
appropriate, Furthermore, even if this Court should estab-
lish two patterns to fit those two counties, a dangerous prece-

TRussell v. Sonthurd, 12 Flow, 139, 1589 (1851). The statute re-
ferred to is found in 2 Stat. 244 (1803). Altheugh it was omitted
in the recodification of the Judicial Cade in 1948 (62 Stat. 992), that
mnission cannot be taken to result in a change ol the rule.

8347 U. S. at 495.
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dent would be established. Lower courts would no doubt
hesitate in other counties under different conditions to de-
part from precedents so augustly promulgated. The result
would be a loss of the flexibility of remedy which is the hall-
mark of equity and which provides the greatest possibility
of successful solution of this difhcult question on an area-
wide basis.

Finally, we suggest that many of the considerations rele-
vant in regard to the present formulation of a detailed
decree apply equally to the use of a master to reach the
same result. Perhaps the chief of these is the remoteness of
this Court from the scene where its decision is to be effective.
The court below of necessity has much greater familiarity
with local conditions than this Court has or can possibly
acquire. This Court can and should prepare the frame; it
should leave the details of design to the court helow, where
the duty lies to paint in the details within the framework
established by this Court.

It will not assist to achieve the proper result in this case
to refer it to a master to receive testimony and report.

D.
Tur PatH For FUTURE ACTION

This final part is three questions in one. To the first part,
which is whether this case should be remanded to the court
below for further action, our answer is in the unqualified
affirmative. This is of necessity true since all other alterna-
tives have been tried and found unacceptable.

It 1s our opinion that this Court should give the court
below a broad field for effective operation and that it should
include only general directions in its decree. One such
direction has already been given: segregation in education
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by race or color offends the Constitution of the United
States. In comparison with that direction, all others lose
most of their significance. But some are of importance,

First, the court below should be instructed that ample
time may be allowed for that first direction of the court to
be made fully effective. We do not believe that this Court
should attempt to establish any specific limit of time. This
Court cannot know (nor, in fact, do we) how long will be
required, if the public school system is to be preserved, for
the full operation of its new rule as to segregation by race
or color. Conditions over which we have no control make it
clear that a very substantial period of time will be recuired.

Next, the court below should be permitted to take into ac-
count the physical problems that will now arise. These include
use of school buildings and transportation facilities. Time
will be required to work out plans for the use of physical
facilities.

The court below should then be authorized to take into
account intangible factors that affect the solution of the
problem. These include general levels of health, morals and
educational capacity and attainment. Even more basically,
that court must be permitted to consider the feelings of the
children, their parents and their community. Are the Ap-
pellants so determined that segregated education be de-
stroyed that they are willing to destroy all of education?
That would indeed be a Pyrrhic victory. Leading authorities
have emphasized the importance of community attitudes and
events in outlying areas since May 17, 1954, have proved
that, in fact, community attitudes may impede or frustrate
amalgamation. It scems to us important that schools con-
tinue and more important that they continue than how they
continue, 1f this Court requires the court below to disre-
gard these factors, it is overlooking the realities of the
situation.

Finally, the court below should be permitted to take into
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account any other factor that may be presented by the
parties, The commission appointed by the Governor of
Virginia is engaged in receiving testimony as to facts exist-
ing in various sections of the State. Some of the facts de-
veloped may establish considerations now unknown relevant
to Prince Edward County. The court below should not be
tied down to any pattern.

Further procedure below, the third matter to be consid-
ered in this subdivision, should be made equally flexible.
The court below should set a date on which it will hear evi-
dence from the parties within the framework of this Court’s
opinions as to the provisions of its final decree. That court
should be free to supervise future action in Prince Edward
County to assure the enforcement of this Court’s mandate
as speedily as possible consistent with the maintenance of an
effective system of public education in the County. Local
officials should not be permitted to drag their feet, but they
should not be asked to run so fast that destruction results.
Education of public opinion will be required; officials should
be permitted to lead for they cannot be driven.

The court below is fully equipped to carry out directions
of this Court phrased in these terms, That is the best course
of action for the Appellants and all those that they repre-
sent as well as for those like the Appellees who have op-
posed their basic views.

Iv.
CONCLUSION

In conclusion, we reiterate that we know of no short path
to solution of the problems raised by this Court’s decision
of May 17, 1954. No money judgment may be entered and
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paid and the case then put aside to gather dust in the fles.
We anticipate continuing problems and, perhaps, prolonged
social disorder; the generation of litigation foreseen with
trepidation by some members of this Court will not be fore-
stalled by any action now taken.

Our desire is to minimize any conflict that may now result
and to preserve the public education of Virginia’s children,
We have outlined in this brief the best way in our opinion
that the chances of achieving this aim may now be en-
hanced. We know that some of the alternatives that others
will suggest will frustrate the achievement. The future is
still cloudy and shows few signs of clearing; the path that
we suggest seems to us the safest to follow in the difficult
days that now lie ahead for our public education.

Dated November 15, 1954,

Respectfully submitted,

T. JusTin Moore
ARCHIBALD G. ROBERTSON
JornN W. R1ELY
Hunton, WinLiams, Gay, T, Justin Moork, JE.
Moore & PowELL 1003 Electric Building
Of Counsel Richmond 12, Virginia
Counsel for the Prince Edward
County School Authorities

J. Linpsay ALMOND, JR.
Attorney General
Supreme Court Building
Richmeond, Virginia

Henry T. Wicknam
Special Assistant to the
Attorney General
State-Planters Bank Building
Richmond, Virginia

For the Commonwealth of Virginia
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1.

Resolution Adopted by the Board of Supervisors of
Prince Edward County

At a meeting of the Board of Supervisors of Prince Edward
County, held on July 12, 1954, the following resolution
was adopted :

Wnrreas, the Supreme Court of the United States has
in a recent decision purportedly held that the provision of
the Constitution of Virginia requiring segregation in public
schools to bhe unconstitutional, and the said Court having
indicated its intention to enter a decree implementing the
decision some time in the future; and,

WHEREAS, it is the opinion of this board that such decision
is to the detriment of public education in Virginia and an
invasion on the rights of the citizens of the Commonwealth.

Now, THEREFORE, BE IT RESOLVED BY THE BOARD OF
SUPERVISORS OF PRINCE IEDWARD COoUNTY, VIRGINIA:

Lst.
That the said Board is unalterably opposed to the opera-

tion of nonsegregated public schools in the Commonwealth
of Virginia.
2nd.

That this Board is of the opinion that it is not only imprac-
ticable, but that it will be impossible to operate a nonsegre-
gated school system in the Commonwealth of Virginia.

3rd.

That the said Board intends to use its power, authority
and efforts to insure a continuation of a segregated school
system in the Commonwealth of Virginia.,
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4th.

That it urges all the officials of the Commonwealty ¢
take such action as may be necessary to insure the contjp, 0
ation of a segregated school system in the Commonwea.l?}‘l
of Virginia.

Sth.

That the Clerk of this Board be instructed to senq a
copy of this resolution to the Governor, Attorney Genergl
State Senator and Representative in the House of Dclcgates’
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2.

List of Virginia Localities Where Boards of Supervisors and
School Boards Have Adopted Resolutions Opposing

Amalgamation.

BOARDS OF SUPERVISORS

Albemarle
Amelia
Amberst
Appomattox
Brunswick
Buckingham
Charlotte
Culpeper
Cumberland
Dinwiddie
Essex
Fauquier
Greene
Greensville
Halifax

Brunswick
Greensville
Mecklenburg
Nansemond
New Kent

ScuooL BoARDS

Hanover
Lunenburg
Mecklenburg
Middlesex
Nansemond
New Kent
Northumberland
Nottoway
Pittsylvania
Powhatan
Prince Edward
Southampton
Stafford

Surry

Sussex

Powhatan
Southampton
South Norfolk
Surry
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Ratios of Population in Virginia
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geghany -
gelia oo
gherst oo,

',]mmattox

uh'ngton ........
Alugllsta ----------

s R
pretourt ...
ynswick ...
yhanan ...
wkingham ...

mpbell ...
woline ............
wroll ..o
hrles City ...
hrlotte ...

¥sterfield ...
brke ...
£ S
deper ..
wherland _.......

kkenson

widdie ...
2 G

lirfax

Virginia Population and School Enrollment

App. 5

By Race
COUNTIES
Population School Enrollment
Per Cent Per Cent

White Negro Negro White Negro Negro

e 22,263 11,567 342 3,617 2,484 40.7
e 21,713 4946 18.6 3,982 1,097 21.6
21,228 1,907 8.3 4,873 457 85
3,960 3,945 499 926 1,050 53.1
14,661 5,661 27.9 2,520 1,462 36.7

6,596 2,160 24.7 1,511 676 30.9
.. 128,780 6,517 49 20,513 1,235 57
32,422 1,729 5.1 7473 372 4.7
5,634 661 10.5 1,174 71 5.7
e 24,003 5,617 19.0 5,433 1,377 20.2
6,307 129 2.0 1,423 20 14

14,167 1,595 10.1 3,419 372 98
8,488 11,643 57.8 1,676 3,260 66.0
35,738 7 . 10,895 0.0
7,031 5,255 428 1,409 1,484 51.3
22,031 6.843 23.7 4912 1,915 28.0
6,058 6,377 51.4 1,269 1,896 59.9
26,300 392 1.5 5,325 16 0.3

890 3,514 &1.0 285 970 77.3
8,307 5,748 40.9 1,938 1,589 45.0
31,969 8,412 209 7,429 1,903 20.4
5,858 1,214 17.2 1,333 307 18.7
3,435 16 0.5 664 0.0
9,543 3,697 27.9 2,157 1.115 34.0
3,211 4,041 55.7 698 959 57.8
23,072 319 1.4 6,460 57 09
6,663 12172 64.6 1,455 2,352 61.8

3,522 3,008 46.1 763 813 51.6

... 88712 9,700 10.0 25,710 1,787 6.5
e 15,659 5,576 20.3 3,327 1,438 30.2



Floyd ...
Fluvanna
Franklin

Frederick _........
Giles oo

Gloucester
Goochland
Grayson
Greene

Greensville

Halifax .....ococo.e.
Hanover
Henrico
Henry oo
Highland

Isle of Wight ......
James City ..........
King George ......
King & Queen ...
King William ...

Louisa .o
Lunenburg

Madison cccceoeeee..
Mathews ...
Mecklenburg ......
Middlesex ..........
Montgomery ......

Nansemond ........
Nelson .ceeeeeeenee.
New Kent .........
Norfolk .oovrieeeeeee
Northampton ......

App. 6
COUNTIES
Population School Enrollmen,
Per Cent
White Negro Negro White Ne Per Cent
gro N'-‘Kro
10,860 490 4.3 2,768 154
4621 2498 351 890 608 403
20,978 3,576 146 4,936 o6e 106
17,147 389 22 4,007 g 163
18,485 468 25 4,664 101 3(1)
7,101 3242 313 1,648 79
4465 4468 500 804 o 98
20,446 932 44 5,038 238 45
4103 642 135 958 157 141
6,649 9665  59.3 1,463 2,588 639
23,219 18,087  44.0 5,101 5415 5§15
15,208 6766 308 3,397 1638 325
51,650 5,679 9.9 11,771 1371 104
23,650 7565 242 5,816 2210 275
3,951 118 29 790 Y
7 164 7742 519 1,704 2015 342
3,377 20939 465 323 251 437
4,869 1,839 274 834 520 384
2,910 3370 538 676 880  56.5
4,092 3269  46.1 909 823  47%
5,078 3,561 412 945 726 434
35,696 407 1.1 8,018 77 09
17,163 3980 188 3,787 1,049 217
7,717 5109  39.8 1,654 1482 472
7,926 6,184 439 1,793 1,773 497
6,358 1911 231 1,274 523 291
5,365 1,782 249 936 398 298
16,927 16,557  49.5 3,583 4803 573
3,901 2813 419 639 715 509
28,192 1,569 5.3 6,079 67 57
8,748 16,480  65.3 2,170 4,184 658
10,249 3793 270 2,209 1,009 3%.2
1,838 2096 540 448 494 .'1’4.6
83,611 16264  16.3 22,367 3,910 ue
8,045 9252  53.5 1,284 2,025 .
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COUNTIES
Population School Enrollment
. Per Cent Per Cent

White Negro Negro White Negro Negro

vorthumberland.. 5,924 4,087 40.8 1,004 1,146 53.3
VoltOWiLy e 8,636 6,789 439 2,237 1,801 44 6
JANZE oo 9,354 3,398 26.7 1,995 883 30.7
S 14,588 557 3.7 3,401 132 3.7
fatrick ... 14,327 1,315 84 3,512 409 10.4
tsylvania ... 45,675 20,409 30.9 8,549 5,879 40.7
whatan ... 3,136 2,419 43.6 711 594 45.5
rince Edward _ 8,538 6,860 44.6 1,512 1,852 55.0
yince George ... 13,720 5,015 30.3 1,447 973 40.2
yncess Anne ... 32,341% 9,876%  23.5 6,814 2,310 25.3
wee William .. 19,911 2,692 11.9 4,242 683 13.9
taskd L. 25,685 2,069 7.5 6,550 498 7.1
opahannock . 5,029 1,081 17.7 1,108 236 17.6
ghmand ... 4,062 2,124 34.4 847 659 43.8
aoke . 37,970 3,498 85 8,723 749 7.9
wkbridge ... 21,343 2,006 8.6 4,116 464 10.1
akingham . 34,414 638 19 7,137 29 0.4
ssell ... 26,137 677 2.5 6,617 146 2.2
| S 27,367 269 1.0 6,541 32 0.5
mancdoah ... 20,780 383 1.8 4,584 68 1.5
agth o 29,695 481 1.6 7,198 135 1.8
whampton ... 10,359 16,160 60.9 2,131 3,985 65.1
usylvania ... 9,075 2,842 239 2,072 838 28.8
ford ool 10,372 1,519 129 2,270 355 13.5
1y 2,249 3,963 63.8 359 1,135 76.0
BOK o 4,393 8,387 65.6 1,036 2,144 67 .4
wewell ... 44 632 2,871 6.1 11,547 581 4.8
men ... 13,610 1,187 8.0 3,105 287 8.5
ahington ........ 36,321 1,196 3.2 8,833 147 1.6
stmoreland ... 5,532 4,615 45.5 1,171 1,244 51.5
B e 53,979 2,352 4.2 13,964 479 3.3
the oo 22,235 1,092 4.7 5,210 301 5.5
1 S 8,674 3,067 26.2 1,994 537 21.2
Yal—Counties 1,740,093 436,664 20.1 381,217 108,108 22.1

——

*Includes City of Virginia Beach.



App. S

CITIES
Population School Enrollment
Per Cent Per Cent

White Negro Negro White Negro Negro
Alexandria .......... 54,121 7,622 124 9,428 1,437 13.2
Bristol .o 14,829 1,124 7.1 3,332 325 89
Buena Vista ........ 4,997 216 4.2 1,146 23 20
Charlottesville ... 21,249 4712 18.2 3,408 974 222
Clifton Forge ..... 4,745 1,049 18.1 832 292 260
Colonial Heights 6,067 9 0.2 902 0.0
Danville ... 24,483 10,579 30.2 6,391 2,371 27.1
Falls Church ..... 7,401 133 1.8 1,687 0.0
Fredericksburg .. 10,199 1,952 16.1 1,587 452 221
Hampton ............ 47 506 13,460 22.1 10,749 2,741 20.3
Harrisonburg ...... 10,126 631 6.3 1,724 252 127
Hopewell _.......... 8,702 1,505 14.8 2,695 699 20.6
Lynchburg .......... 37,247 10,473 22.0 6,526 2,330 26.3
Martinsville ........ 12,205 5,043 29.3 2,569 1,242 32,6
Newport News .. 24,058 18,214 43.2 4,230 4,335 50.1
Norfolk ooeeeeen 150,065 62,826 29.7 19,755 11,722 37.2
Petersburg .......... 20,252 14,776 422 3,618 2,951 449
Portsmouth ........ 49,310 30,494 384 7,352 6,613 474
Radford ... 8,395 631 7.0 1,786 177 9.0
Richmond ............ 157,228 72,996 31.7 22,031 15,729 416
Roanoke ... 77,329 14,575 15.9 13,123 2,956 184
South Norfoik ... 8,036 2,394 23.0 3,948 1,184 23.1
Staunton .._...... 17,760 2,165 10.9 1,915 446 189
Suffolk ... 7,813 4,521 36.7 1,501 876 369
Virginia Beach .. 1,772 0.0
Warwick ... 27,440 12,367 31.1 6,672 3,014 31.1
Wayneshoro ... 11,348 1,007 8.2 2,204 235 96
Williamsburg ...... 5,862 871 13.0 1,044 973 482
Winchester ... 12,689 1,152 8.3 2,303 281 109
Total — Cities ... 841,462 297,547 26.1 141,948 64,004 311
Total — State ....2,581,555 734,211 22.2 523,165 172,112 24.8

NOTE—Population figures, taken from the 1950 census, do not include 2,914 of other
races. Enrollment figures are for the session 1953-1954.



